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VIOLBTT  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  20, 

1903.) 

SHoorme  at  amothbr— offbnsb-instruc- 

TI0N8. 

1.  In  a  prosecution  for  shooting  at  a  third 
person  without  wounding  him,  under  K7.  St. 
{  1242,  punishing  any  person  who  shall  in  a 
"sudden  affray  or  in  a  sudden  heat  and  pas- 
sion," without  previous  malice,  and  not  in  self- 
defense,  shoot  at  another  without  wounding 
him,  etc.,  it  appeared  that,  while  defendant 
and  another  were  talking,  the  third  person  ap- 
proached, and  without  cause  grossly  insulted 
defendant,  and  followed  this  up  with  a  threat- 
ening attitude.  Defendant,  thinking  the  tliird 
person  was  about  to  draw  a  weapon,  drew  his 
pistol  and  fired,  and  when  the  third  person 
said  he  was  unarmed  defendant  replied  that  he 
would  not  hurt  him.  Held,  that  an  instruction 
that  defendant  was  guilty  if  the  shooting  was 
done  in  a  sudden  heat  and  passion  without  pre- 
vious malice  was  prejudicial  to  defendant  for 
failing  to  refer  to  shooting  in  a  sudden  aSray, 
inasmuch  as  under  the  statute  the  jury  were 
allowed  to  graduate  the  sentence  accorcQng  as, 
in  their  judgment,  the  defendant  was  in  the 
wrong. 

2.  Since  Ky.  St.  §  1242,  creating  the  offense 
of  shooting  at  another,  provides  as  an  element 
thereof  that  the  shooting  must  not  be  in  self- 
defense,  the  instmctioDS  should  follow  the 
statute  in  this  particular  in  defining  the  offense. 

Appeal  from  drcnlt  court,  Franklin  coun- 
ty. 

"Not  to  be  officially  reported." 

James  A.  Violett  was  convicted  of  shooting 
at  a  person  wlthont  wounding  blm,  and  ap- 
peals.   Berersed. 

Jno.  W.  Bodman,  for  appellant  Clifton  J. 
Pratt  and  M.  R.  Todd,  for  the  Common- 
wealth. 

HOBSON,  J.  Appellant  was  convicted  of 
the  offense  of  shooting  at  Wlngate  Thompson 
without  wounding  him,  under  section  1242, 
Ky.  St.,  and  his  punishment  was  fixed  at  a 
fine  of  $.500  and  six  months'  Imprisonment  In 
the  county  jail.  The  conrt,  In  substance.  In- 
structed tbe  jury  that  the  defendant  was 
guilty  under  tbe  statute  If  tbe  sbooting  was 
done  In  sudden  heat  and  passion,  and  with- 
out previous  malice,  and  that,  if ,  they  found 
him  guilty,  they  ought  to  fix  his  punishment 
at  a  fine  of  not  less  than  $50  nor  more  than 
9500,  w  confinement  In  the  county  Jail  for 
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not  less  than  6  months  nor  more  than  12 
months,  or  both  so  fine  and  Imprison,  In 
their  discretion.  By  another  Instruction  the 
court  told  the  jury  that.  If  the  shooting  was 
done  in  self-defense,  they  should  acquit  the 
defendant.  Tbe  statute  under  which  the 
conviction  was  had  Is  in  these  words:  "If 
any  person  shall,  In  a  sudden  affray,  or  In 
sudden  beat  and  passion,  without  previous 
malice,  and  not  In  self-defense,  shoot  at  v<rith- 
out  wounding,  or  shoot  and  wound  another 
person,  or  wound  a  person  other  than  tbe. 
person  shot  at,  with  a  gun  or  other  Instru- 
ment, loaded  with  ball  or  other  bard  sub- 
stance,-without  killing  such  person;  or  shall, 
in  like  manner,  cut,  thrust  or  stab  any  other 
person  with  a  knife,  dirk,  sword  or  other 
deadly  weapon,  without  killing  such  person, 
be  shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  or  confined  in  the 
jail  not  less  than  six  months  nor  more  than 
one  year,  or  both.  In  the  discretion  of  the 
jury."  Ky.  St  {  1242.  It  will  be  observed 
that  tbe  instruction  of  the  court  defining  the 
offense  does  not  follow  the  language  of  tbe 
statute.  By  the  Instruction  of  the  court  the 
offense  consists  In  shooting  In  sudden  heat 
and  passion  without  previous  malice.  By 
the  statute  it  consists  In  sbooting  "in  a  sud- 
den affray,  or  In  sudden  heat  and  passion, 
without  previous  malice,  and  not  in  self- 
defense."  The  words  "In  sudden  affray"  are 
not  synonymous  with  the  words  "in  sudden 
heat  and  passion."  The  statutory  offense  is, 
therefore,  different  from  that  defined  in  the 
instruction,  and  under  the  evidence  In  the 
case  tbe  jury  might  well  have  concluded  that 
the  sbooting  was  done  in  a  sudden  affray, 
and,  inasmuch  as  they  were  allowed  by  the 
statute  to  graduate  the  punishment  accord- 
ing as.  In  their  judgment,  the  defendant  was 
in  the  wrong,  the  failure  of  the  court  to 
define  the  offense  properly  to  the  jury  was 
prejudicial  to  the  defendant  and,  in  view  of 
the  severity  of  the  verdict  under  the  evidence, 
we  are  of  opinion  a  new  trial  should  be  bad. 
The  testimony  tended  strongly  to  show  that 
while  appellant  was  talking  to  another, 
Thompson  approached  them,  and  without 
proper  cause  Insulted  appellant  twice  very 
grossly,  following  this  up  with  a  threatening 
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attitude;  and  that  appellant,  thinking  he 
-was  about  to  draw  a  weapon,  drew  bis  pis- 
tol, and  fired  tbe  shot  In  question,  and  when 
Thompson  said  be  was  unarmed  appellant 
replied  that  then  he  would  not  hurt  blm. 
If  the  court  had  Instructed  the  Jury  that  If 
the  defendant  did  tbe  shooting  in  a  sodden 
affray  they  should  fix  bis  punishment  at  a 
fine  of  not  less  than  $50  nor  more  than  $500, 
or  Imprisonment  not  less  than  six  months 
nor  more  than  one  year,  or  both,  they  might 
have  rendered  a  different  verdict  As  the 
statute  creating  the  offense  provides  as  an 
element  of  tbe  offense  that  tbe  shooting  must 
be  not  in  self-defense,  it  is  better  that  the 
instruction  should  follow  tbe  statute  in  this 
particular  in  defining  the  offense. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 

McBRAYER  v.  HANKS'  BX'RS. 

(Goart  of  Appeals  of  Kentucky.      Feb.  19, 
1903.) 

VENDOR   AND   PURCHASER— VE»JDOR'S    LIHN— 
BNFORCEMENT-JUDaMBNT— PARTNER- 
SHIP—ACCOUNTING— RBFERBNCB. 

1.  Where  an  action  was  referred  to  commis- 
sioners to  take  an  account  between  the  parties, 
the  commissioners  properly  allowed  such  claims 
as  were  undisputed,  and  rejected  such  claims  as 
were  disputed,  with  regard  to  which  the  plead- 
er had  the  burden,  and  which  were  unsupport- 
ed by  proof. 

2.  Where  an  accounting  of  a  partnerBhlp  en- 
gaged in  the  dlstilliug  of  whisky  was  referred 
to  a  commissioner,  the  latter  was  entitled  to  ac- 
cept an  agreement  of  counsel  that  the  cost  of 
manufacturing  whisky  by  tbe  partnership  was 
a  certain  price  per  gallon. 

8.  Where  plaintiff  sued  to  enforce  a  lien  on 
rest  estate  for  tbe  purchase  price,  against  a 
fcubse:  neut  purchaser  who  assumed  tbe  debt,  a 
judgment  directing  a  sale  of  the  land  to  pay  the 
debt  and  costs  was  proper. 

Appeal  from  circuit  court,  Anderson  coun- 
ty. 
"Not  to  be  otDclally  reported." 
Action  by  Thomas  Hanks,  revived  In  the 
name  of  bis  executors  on  his  death  pendente 
lite,  against  John  H.  McBrayer.  From  a 
Judgment  in  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

T.  L.  Bdelen  and  M.  P.  Marsh,  for  appel- 
lant   F.  R.  Feland,  for  appellees. 

SETTLE,  J.  This  equitable  action  was 
Instituted  in  tbe  Anderson  circuit  court  by 
Thomas  Hanks  to  recover  of  appellant  a 
debt  of  $2,712,  alleged  to  be  due  on  land 
which  Hanks  sold  and  conveyed  to  J.  W. 
Stephens,  who  thereafter  sold  and  conveyed 
it  to  appellant;  it  being  recited  In  the  deed 
from  Stepbeus  to  appellant  that  tbe  latter 
assumed  payment  of  the  sum  due  Hanks 
from  Stephens  on  the  land,  and  which  was 
secured  by  a  lien  thereon.  Hanks  died  pend- 
ing the  litigation,  and  the  action  was  there- 
upon revived  in  tbe  name  of  bis  executors, 
who  prosecuted  it  to  Judgment  By  way  of 
set-off  against  the  amount  due  on  tbe  land 
debt  appellant's  answer  sets  up  numerous. 


alleged  items  of  indebtedness  claimed  to  be 
due  blm  by  Thomas  Hanks,  growing  out  of 
a  partnership  between  them  in  the  manufac- 
txire  of  whisky,  and  otherwise,  all  of  which 
was  denied  by  the  reply.  After  tbe  Issues 
were  formed,  by  consent  of  the  parties  the 
case  was  referred  to  the  master  commissioner 
to  make  and  report  a  settlement  of  all  mat- 
ters in  dispute  between  them.  The  commis- 
sioner, under  tbe  order  of  reference,  was  an- 
tborized  to  consider  tbe  proof  already  in, 
and  such  as  might  thereafter  be  taken.  The 
commissioner  very  properly  allowed  tbe 
claims  of  each  party  that  were  nndispnted, 
and  rejected  all  disputed  claims  where  the 
pleader  had  the  burden,  and  the  claims  were 
unsupported  by  the  proof.  He  also  properly 
accepted  the  agreement  of  counsel  that  the 
cost  of  the  manufacture  of  whisky  made  by 
the  partnership  was  2S  cents  a  gallon.  The 
first  report  filed  by  tbe  commissioner  showed 
appellant  Indebted  to  the  Hanks  estate  in 
tbe  sum  of  $1,443.36.  Tbe  supplemental  re- 
port Increases  that  Indebtedness  $310.  Nu- 
merous exceptions  were  filed  to  the  commis- 
sioner's reports,  and  all  overruled  by  the 
court 

We  thtaik  the  acconnt  between  the  parties 
is  stated  by  tbe  commissioner  with  great 
clearness,  fairness,  and  brevity;  and  the 
lower  court  is  to  be  commended  for  basing 
its  Judgment  upon  the  findings  of  tbe  c«m- 
mlssloner,  although  it  is  more  favorable  to 
appellant  by  $300,  than  tbe  last  report  of 
the  commissioner  would  seem  to  Justify. 
The  Judgment  as  rendered  by  the  court  al- 
lows appellees  tbe  amount  of  the  Uen  debt 
assumed  by  appellant  in  the  deed  from  Steph- 
ens to  him,  viz,  $2,712,  with  6  per  cent  in- 
terest from  October  11,  1881,  until  paid,  and 
bis  costs,  subject  to  credits  of  $810  as  of 
September  21,  1883,  $1,000  as  of  December 
8,  1883,  and  $791  as  of  February  20,  1887. 
The  Judgment  likewise  enforces  appellees' 
Uen  upon  the  land  described  in  the  petition, 
and  directs  its  sale  to  pay  their  debt  and 
costs.  An  examination  of  tbe  pleadings  and 
commissioner's  report  will  show  that  the 
credits  of  $810  and  $1,000  allowed  by  tbe 
Judgment  were  undisputed,  but  that  of  $791 
was  allowed  appellant  as  due  blm  from  tbe 
settlement  of  tbe  affairs  of  tbe  partnership, 
and  Is  credited  on  his  indebtedness  to  appel- 
lees as  of  tbe  date  tbe  partnership  should 
have  been  settled. 

Finding  no  error  in  tbe  Judgment  of  the 
lower  court  it  is  hereby  afilrmed. 


CRAIO  et  al.  v.  CONOVER. 

(Court  of  Appeals  of  Kentucky.     Feb.  18, 
1903.) 

HUSBAND  AND  WIFE-PURCHASE  WITH  WIB^'8 
MONEY— CONVEYANCE  TO  WIFE— CON- 
SIDERATION—STALE  CLAIM. 

1.  Where  a  husband,  at  a  time  when  choses 
In  action  of  the  wife  at  her  marriage  vested  iu 
the  husband  on  his  reducing  them  to  posses- 
sion  or   disposiUK   of   them   during   coverture. 
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bought  land  with  the  money  of  his  wife,  de- 
posited in  bank  in  his  name  as  her  trustee,  un- 
der an  agreement  between  them  that  it  was  to 
be  conveyed  to  her,  his  conveyance  to  her  ^iu> 
snaut  thereto  was  for  a  valuable  consideration, 
and  not  in  fraud  of  creditors,  he  being  solvent, 
80  that  it  could  not  be  sold  on  execution  against 
him. 

2.  Where  one  takes  possession  of  real  estate, 
and  holds  it  for  a  number  of  years,  but  not 
long  enough  for  the  bar  of  the  statute,  the 
owner  will  not  be  prevented,  on  the  ground  of 
■tale  claim,  from  recovering  it. 

Appeal  from  circuit  court,  Henderson 
county. 

"Not  to  be  offlcially  reported." 

Action  by  Annie  B.  Conover  against  Lizzie 
L.  Craig  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.     Bevereed. 

B.  H.  Cunningham,  for  appellants.  Yea- 
man  &  Teaman,  for  appellee. 

PATNTER,  J.  In  June,  1878,  the  two  lots 
In  controversy  were  purchased  by  P.  W. 
Craig,  husband  of  the  appellant  Lizzie  L. 
Craig,  at  a  sale  in  bankruptcy,  with  an 
agreement  between  husband  and  wife  that 
they  were  to  be  conveyed  to  the  wife.  On 
July  22,  1879,  pursuant  to  that  agreement, 
the  lots  were  conveyed  to  her  through  the 
medium  of  a  trustee.  The  uncontradicted 
testimony,  of  the  most  convincing  character, 
is  that  tbe  money  of  the  wife  was  used  In 
payment  of  the  lots.  It  is  unnecessary  to  go 
into  the  details  which  force  this  conclusion 
upon  us.  At  tbe  time  this  conveyance  was 
made  to  tbe  wife,  the  husband  was  wortb 
five  or  six  thousand  dollars,  and  owed  about 
six  hundred  dollars,  so  there  was  no  reason 
why  he  should  have  conveyed  his  property 
to  his  wife  to  avoid  the  x>Ayment  of  his 
debts.  The  wife  acquired  some  money  by 
Inheritance  and  otherwise,  and  it  was  de- 
posited in  tbe  bank  In  the  name  of  her  hus- 
band, F.  W.  Craig,  as  her  trustee.  It  was 
never  deposited  in  his  name,  and  no  inten- 
tion was  manifested  to  appropriate  tbe 
money  to  his  own  use,  or  to  reduce  it  to  his 
possession.  At  tbe  time  of  this  transaction, 
choses  In  action  of  the  wife  at  her  mar- 
riage were  vested  in  the  husband  on  con- 
dition that  he  reduce  them  to  his  posses- 
sion or  dispose  of  them  during  coverture. 
McKay  T.  Mayes  (Ky.)  29  S.  W.  327.  In 
this  case  the  money  was  never  reduced  to 
tbe  possession  of  the  husband,  because  be 
treated  it  as  ber  property,  and  held  it  In 
bank  aa  her  trustee.  The  conveyance  was 
made  to  her  in  the  discbarge  of  an  obliga- 
tion to  and  agreement  with  ber.  In  the 
case  of  Sanders  r.  Miller,  79  Ky.  619,  42 
Am.  Rep.  237,  the  court  said:  "While  con- 
tracts made  between  husband  and  wife,  as 
a  general  mle,  are  void,  still.  If  a  husband 
Tolontarlly  enter  Into  a  contract  to  make, 
or  be  does  make,  a  settlement  upon  the  wife 
in  satisfaction  of  an  obligation  arising  out 
of  the  reception  of  ber  property  under  an 
agreement  made  before  its  receipt  or  reduc- 
tion  to   possession,    such    as   a   chancellor 


would,  upon  her  application,  make  niton  ber, 
neither  the  contract  nor  settlement  would  be 
regarded  as  fraudulent  against  creditors." 
Tbe  case  of  Miller  v.  Edwards,  7  Bush,  394, 
is  to  the  same  effect  Had  a  creditor  of  the 
grantor  made  a  question  about  this  convey- 
ance at  the  time  It  was  made,  we  have  no 
doubt  that  the  chancellor  would  have  upheld 
the  transaction,  and  decreed  that  she  was 
vested  with  title  to  the  property.  These  con- 
clusions are  supported  by  tbe  recent  case  of 
Spai&s  V.  Colston,  60  S.  W.  540. 

In  tbe  fall  following  this  conveyance  to 
the  wife,  the  husband  and  wife  moved  to 
Kansas  City,  where  they  have  remained  un- 
til the  present  time.  The  same  fall  one  of 
the  creditors  of  tbe  husband  obtained  per- 
sonal Judgment  against  him,  and  in  1884 
had  an  execution  Issued  and  levied  upon  the 
lots  in  question,  and  had  them  sold,  and  at 
the  sale  they  brought  tbirty-six  dollars,  al- 
though it  appears  that  they  were  wortb  four 
or  five  hundred  dollars.  Tbe  purchaser  took 
possession  of  them,  sold  off  itarts  of  them, 
and  houses  have  been  erected  thereon.  The 
uncontradicted  testimony  shows  that  appel- 
lants did  not  know  that  the  lots  bad  been 
sold  under  the  execution  until  some  time  In 
the  year  1900.  There  Is  no  question  here 
as  to  the  improvements,  as  that  question  has 
been  reserved.  Tbe  question  is,  what  effect 
had  the  sale  upon  tbe  rights  of  the  wife? 

It  Is  Insisted  upon  behalf  of  the  appellee 
that  it  was  a  voluntary  conveyance,  and 
fraudulent  as  to  the  creditors  of  the  grantor, 
and  therefore  the  sale  under  execution,  dis- 
regarding the  conveyance,  was  valid.  If  we 
reached  the  conclusion  that  It  was  a  volun- 
tary conveyance,  the  question  suggested 
would  arise,  but  as  we  are  of  the  opinion 
that  the  conveyance  to  the  wife  was  for  a 
valuable  consideration,  and  that  she  acquired 
such  right  In  the  property  as  the  deed  pur- 
ports to  give  ber,  she  could  not  be  devested 
of  it  by  a  sale  under  an  execution  against 
her  husband. 

It  is  also  contended  that  the  recording  of 
a  voluntary  deed  is  not  constructive  notice 
of  the  change  of  title,  and  that  a  bona  fide 
purchaser  Is  affected  only  by  actual  notice 
of  a  voluntary  conveyance.  It  may  be  con- 
ceded that  tbe  authorities  quoted  support  the 
contention  of  counsel,  but  they  have  no  ap- 
plication here,  for  the  reason  that  the  con- 
veyance was  for  a  valuable  consideration. 
If  tbe  wife  acquired  title  to  tbe  property  by 
the  conveyance,  then  she  was  just  as  much 
entitled  to  it  as  If  she  bad  inherited  it,  or 
she  would  have  been  bad  tbe  conveyance 
been  made  to  her  by  some  one  else.  She 
could  only  part  with  the  title  In  some  way 
recognized  by  law.  She  could  have  sold  it 
by  ber  husband  Joining  in  tbe  conveyance. 
Under  some  opinions  of  this  court,  she  might 
have  been  guilty  of  some  act  which  would 
have  estopped  hw  claim  to  it,  but  she  has 
done  nothing  to  work  such  an  estoppel  on 
ber  rights.    She  was  laboring  under  the  dis- 
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ability  of  coverture,  and  the  statute,  at  least, 
did  not  begin  to  run  against  her  until  the 
passage  of  what  la  commonly  known  as  tlie 
"Married  Woman's  Act,"  but  we  are  not 
deciding  whether  it  commenced  to  run  upon 
the  passage  of  that  act,  as  the  question  is 
not  here,  for.  If  It  did  begin  to  run  at  that 
date,  sufficient  time  has  not  elapsed  to  bar 
her  right  of  recovery. 

It  has  been  suggested  that  her  claim  la 
stale,  and  for  that  reason  she  ought  not  to 
be  allowed  to  recover.  She  was  not  aware 
until  1900  that  her  property  had  been  sold, 
and  that  the  houses  had  been  built  upon  it 
The  parties  who  purchased  this  property 
were  charged  vrlth  notice  that  she  was  the 
owner  of  It,  and  they  are  presumed  to  have 
bought  with  that  knowledge.  She  has  done 
nothing  to  mislead  them  to  their  prejudice. 
It  will  not  do  to  say  that,  because  some  one, 
under  some  kind  of  a  claim,  takes  possession 
of  real  estate  and  holds  it  for  a  number  of 
years,  but  not  for  a  sufficient  length  of  time 
to  enable  them  to  interpose  the  plea  of  the 
statute  of  limitation  against  the  recovery  of 
It,  the  owner's  claim  Is  stale,  and  he  should 
not,  for  that  reason,  be  permitted  to  recover 
It.  This  is  no  case  for  the  application  of 
the  doctrine  of  stale  claim. 

Judgment  Is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


CtTMBERLAND  TELEPHONE  St  TELE- 
GRAPH CO..  V.  LOUISVILLE  HOME 
TELEPHONE  CO.  (two  cases). 

(Court  of  Appeals  of  Kentucky.    Feb.  18, 
1903.) 

FORBION     CORPORATIONS— RIGHT     TO     SUB- 
TELEPHONE  POLES— INTERFBRBNCB 
WITH  KRBCTION— INJUNCTION. 

1.  Whpr.>  a  foreign  corporatiou  had  spent 
nearly  |5o0,000  in  the  conBtruction  of  a  tde- 
phoue  system  In  a  city  in  the  state  under  a 
franchise  granted  by  toe  city,  it  had  a  right 
to  sue  in  the  courts  of  the  state  to  protect  its 
rights;  and  the  fact  that  all  of  its  iDcorpora- 
tors  but  one  were  residents  of  the  state,  and 
that  the  evident  object  of  forming  the  corpo- 
ration elsewhere  was  to  obtain  the  benefit  of 
less  rigorous  laws,  could  not  defeat  that  right; 
it  appearing  that  the  state  was  not  complain- 
Insr. 

2.  Where  a  telephone  company  had  been 
granted  a  permit  to  erect  its  poles  on  the  same 
side  of  a  street  with  the  poles  of  another  com- 
pany, having  a  prior,  but  not  exclusive,  fran- 
chise, and  the  old  company,  whenever  the  new 
one  started  to  put  in  poles  of  a  certain  height, 
immediately  changed  its  own  poles,  and  made 
them  of  such  a  height  as  to  prevent  the  new 
company  from  proceeding,  an  injunction  was 
issuable. 

Appeal  from  circuit  court,  Jefferson  county> 
chancery  division. 

"To  be  officially  reported." 

Two  separate  actions,  for  injunction  and 
other  relief,  brought  by  the  Louisville  Home 
Telephone  Company  against  the  Cumberland 
Telephone  &  Telegraph  Company.  Judgments 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 


Fairleigh,  Straus  &  Eagles  and  Humphrey, 
Burnett  &  Humphrey,  for  appellant  Helm, 
Bruce  &  Helm,  for  appellee. 

HOBSON,  J.  On  August  17,  1886.  by  an 
ordinance  of  the  city  of  Louisville,  pursuant 
to  an  act  of  the  legislature  approved  April 
8,  1886,  the  Ohk>  Valley  Telephone  Company 
was  authorized  to  construct,  operate,  and 
maintain  a  telephone  system  on  the  streets 
of  the  city;  but  the  ordinance  contained  this 
provision:  "Nothing  In  this  ordinance  shall 
be  so  construed  as  to  give  the  said  telephone 
company.  Its  successors  or  assigns,  any  ex- 
clusive right  to  erect  poles  or  to  lay  under- 
ground conduits,  pipes,  cables,  conductors  or 
wires  in  the  streets,  avenues,  alleys  or  side- 
walks of  the  city  of  Louisville."  The  com- 
pany accepted  the  provisions  of  the  ordi- 
nance, and  constructed  Its  telephone  system, 
which  it  maintained  until  the  year  1900,  when 
it  was  consolidated  with  the  appellant  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany, and  since  that  time  the  consolidated 
comiMiny  has  continued  to  maintain  and  oper- 
ate this  telephone  system.  On  November  5, 
1900,  the  general  council  of  the  city  of  Louis- 
ville passed  an  ordinance  providing  for  the 
sale  at  public  auction  of  the  franchise  or 
privilege  to  construct,  maintain,  and  operate 
a  telephone  system  in  the  city;  the  pur- 
chaser to  have  the  right  to  transfer  or  as- 
sign the  franchise,  provided  the  transfer  was 
not  made  to  any  competing  telephone  system. 
It  was  also  provided  in  the  ordinance  that 
the  telephone  system  should  be  constructed 
in  the  public  ways  of  the  city,  under  the 
supervision  of  the  board  of  public  works,  and 
that  the  franchise  should  not  be  construed  as 
being  In  any  way  exclusive,  or  as  preventing 
the  council  from  providing  for  the  sale  of 
similar  franchises  to  other  persons.  E.  M. 
Coleman  purchased  the  franchise,  when  sold 
at  public  auction  under  the  ordinance,  for 
the  sum  of  $10,000,  and  assigned  his  pur- 
chase to  appellee,  the  Louisville  Home  Tele- 
phone Company,— a  corporation  formed  on 
March  20,  1901,  under  the  laws  of  Delaware. 
It  thereupon  complied  with  the  terms  of  the 
ordinance,  by  the  execution  of  bonds  to  the 
city  as  required  thereby,  and  began  opera- 
tions for  the  construction  of  its  telephone 
system  under  permits  from  the  board  of  pub- 
lic works.  One  of  Its  lines,  through  the 
eastern  part  of  the  city,  ran  along  Frankfort 
avenue;  and,  as  the  Cumberland  Telephone 
&  Telegraph  Company  had  also  a  line  along 
Frankfort  avenue,  notice  was  given  It  of  the 
application,  and  a  time  fixed  when  both  com- 
panies could  be  heard.  They  were  heard  by 
the  board,  and  the  board  then,  in  person, 
visited  the  grounds,  and,  after  looking  over 
the  actual  situation,  granted  the  permit  as 
asked  for  by  the  appellee,  which  allowed  it 
to  erect  Its  line  on  the  same  side  of  the 
street  as  the  line  of  appellant  but  on  higher 
poles,  and  up  above  it.  Appellee  thereuiion 
commenced  building  Its  line,  and  distributed 
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its  poles  along  the  street  for  a  considerable 
distance.  These  poles  were  50  feet  long.  It 
set  tbe  poles  for  several  squares,  and  was 
going  on  smoothly  until  one  morning,  when 
the  workmen  returned,  they  found  that,  since 
the  last  evening,  appellant  bad  set  Just  In 
front  of  them,  along  the  street  where  ap- 
pellee's imles  were  lying  on  the  ground,,  wait- 
ing to  he  erected,  its  poles,  forty-flve  feet 
icii:^.  As  a  6-foot  space  was  not  sufficient 
for  the  operation  of  a  telephone  system,  ap- 
pellee hauled  away  its  50-foot  poles,  and  set 
in  place  of  them  poles  55  feet  high,  so  that 
it  would  have  10  feet  of  space  above  the 
top  of  appellant's  4o-foot  poles,  and  so  con- 
tinued to  construct  its  line.  After  this,  ap- 
I)ellant  took  down  Us  46-foot  poles,  and  sub- 
stituted for  them  50-foot  poles;  thus  leaving 
appellee,  as  before,  only  6  feet  of  space.  At 
another  point  on  the  line,  where  appellant 
was  maintaining  35-foot  poles,  appellee  erect- 
ed 50-foot  poles,  so  as  to  leave  15  feet  of 
space  above  them.  After  it  had  done  this, 
appellant  erected  in  the  same  line  poles  50 
feet  long,  notched  exactly  the  same  way  as 
appellant's,  so  as  to  render  It  impossible  for 
appellee  to  operate  Its  line,  as  two  telephone 
systems  cannot  be  operated  on  the  same 
horizontal  plane.  At  another  point  along  tbe 
avenue  appellant's  poles  were  set  out  along 
the  roadway;  the  street  at  this  point  not 
having  been  improved,  or  sidewalks  construct- 
ed. Appellee  set  its  poles,  GO  feet  long,  on 
the  line  of  the  sidewalk.  Appellant  then  set 
new  poles,  56  feet  long,  in  tbe  same  line. 
Appellee  thereupon  instituted  these  two  ac- 
tions to  restrain  appellant  from  interfering 
with  It,  and  to  require  It  to  cut  off  its  poles, 
or  make  Its  line  in  the  plane  10  feet  below 
it  The  chancellor  adjudged  the  relief  sought, 
and  the  defendant  appeals. 

It  is  shown  in  the  record  that  appellee,  the 
Louisville  Home  Telephone  Company,  was 
formed  In  Delaware  by  hicorporatcH^,  one  of 
whom  lived  in  Ohio,  and  tbe  others  in  Ken- 
tucky. The  articles  of  incorporation  do  not 
conform  to  the  Kentucky  laws,  and  It  is 
urged  that  the  Incorporators  evaded  the  laws 
of  Kentucky  to  get  privileges  not  granted 
here,  and  to  avoid'  burdens  placed  by  our 
law,  and  that  having  gone  to  Delaware  for 
this  purpose,  the  corporation  formed  by  them, 
shonld  not  on  principles  of  comity  be  recog- 
nized by  the  courts  of  Kentucky,  or  allowed 
to  sne  here.  The  corporation  may  do  busi- 
ness In  Delaware  or  in  any  other  state,  and, 
while  Its  incorirarntors  seem  to  have  con- 
templated that  th^  main  business  would 
he  done  in  Louisrille,  they  are  not  by  their 
articles  confined  to  this  state;  and  in  fact 
they  contemplated  doing  business  In  other 
states,  as  shown  by  the  evidence.  The  pur- 
pose they  had  in  going  to  Delaware  to  get 
their  articles  of  Incorporation  does  not  clearly 
appear,  except  as  It  may  be  Inferred  from 
the  fact  that  the  laws  of  Delaware  are  not 
so  rigorous  as  the  laws  of  Kentucky.  It  is 
conceded  that  a  foreign  corporation  Is  recog- 


nized in  other  states  only  as  a  matter  of 
comity,  but,  owing  to  the  intimate  associa- 
tion of  tbe  people  of  the  several  states,  cor- 
porations formed  in  one  state  have  been  uni- 
versally recognized  in  other  states,  except 
in  cases  clearly  forbidden  by  the  policy  of 
those  states.  Thus  It  has  been  held  that  a 
coiporation  formed  in  one  state,  which  Is  not 
allowed  to  do  business  there,  by  the  terms 
of  its  articles  of  Incorporation,  will  not  be 
recognized  elsewhere.  Land  Orant  Railway 
V.  Board  of  Commissioners,  6  Kan.  245. 
And  where  the  statutes  of  a  state  did  not 
allow  a  corporation  to  carry  on  a  mercantile 
business,  citizens  of  that  state,  who  had 
themselves  Incorporated  In  another  state,  and 
then  did  business  as  a  corporation  in  tbe 
state  of  their  domicile,  were  held  liable  as 
partners.  Empire  Mills  v.  Alston  Grocery 
Company  (Tex.  App.)  16  S.  W.  505,  12  L. 
R.  A.  300.  So  where  the  charter  of  incor- 
poration was  not  valid  in  tbe  state  In  which 
It  was  made.  Montgomery  v.  Forbes,  148 
Mass.  249,  19  N.  E.  842.  Other  cases  may 
be  found  In  which,  what  are  denominated 
"tramp  corporations"  having  become  insolv- 
ent their  stockholders  have  been  held  liable 
in  the  state  of  their  domicile  as  partners.  6 
Thompson  on  Corporations,  sec.  7895,  7896, 
and  cases  cited;  Cleaton  v.  Emery,  49  Mo. 
App.  345;  HiU  V.  Beach,  12  N.  J.  Bq.  31. 
On  the  other  hand,  the  court  of  appeals  of 
New  York  refused  to  follow  this  rule  in  a 
case  where  citizens  of  New  York  had  obtain- 
ed a  West  Virginia  charter  of  In'corporatlou, 
which  contained  no  privileges  not  granted  by 
the  laws  of  New  York.  Demarest  v.  Flack, 
28  N.  E.  G45,  13  L.  R.  A.  854.  But  no  ques- 
tion of  this  sort  arises  here.  This  Is  not  an 
application  by  the  state,  questioning  appel- 
lee's power  to  act  as  a  corporation.  Tbe  ob- 
jection is  made  by  appellant  when  sued  by 
appellee  for  an  invasion  of  Its  rights.  Ai)- 
pellee  has  not  only- been  incorporated  in  the 
state  of  Delaware,  but  it  has  been  recogniz- 
ed by  the  authorities  of  the  city  of  Louis- 
ville as  a  corporation,  and  has  been  granted 
by  it  an  important  and  valuable  franchise. 
It  is  at  least  a  de  facto  corporation,  and  the 
rule  seems  to  be  that,  when  an  association 
of  persons  is  exercising  corporate  franchises 
under  color  of  legal  organization,  the  exist- 
ence of  the  corporation  cannot  be  Inquired 
into  colIateraUy,  but  only  In  a  direct  proceed- 
ing by  tbe  government  Tbe  reason  of  the 
rule  Is  that  it  would  produce  endless  con- 
fusion, and  destroy  tbe  corporation,  if  the 
legality  of  its  existence  could  be  drawn  in 
question  In  every  suit  to  which  It  was  a  par- 
ty, for  then  no  Judgment  could  be  rendered 
which  would  finally  settle  tbe  question. 
Where  property  has  been  granted  to  such  a 
corporation,  and  it  brings  a  suit  to  recover 
Its  property,  the  defendant  cannot  be  allow- 
ed to  Inquire  into  the  regularity  of  the  or- 
ganization In  that  suit,  upon  tbe  broad  prin- 
ciple of  common  Justice  and  public  policy. 
Agricultural  Association  t.  Insurance  Corn- 


Digitized  by 


Google 


6 


72  SOUTHWBSTBIRN  BBPOBTEB. 


(Ky. 


pany,  70  Ala.  180;  East  Norway  Church  t. 
Frolslle,  37  Minn.  447,  35  N.  W.  260;  First 
Baptist  Church  v.  Branham,  90  Cal.  22,  27 
Pac.  60;  Eaton  t.  Asplnwall,  1»  N.  Y.  119; 
Buffalo,  etc..  Railroad  Co.  v.  Cary,  26  N.  Y. 
75;  Exporting  Co.  v.  Locke,  50  Ala.  332; 
GlU's  Adm'x  v.  Mining  Co.,  7  Bush,  639. 
The  stock  of  corporations  is  now  sold  every 
day  In  the  market,  and  may  in  a  short  time 
entirely  change  hands,  so  that  none  of  the 
original  Incorporators  have  any  longer  an  in- 
terest  in  the  corporation;  and  to  allow  a  tres- 
passer who  had  destroyed  its  property  to  de- 
feat an  action  against  him  by  the  corpora- 
tion on  the  ground  that  it  was  not  originally 
properly  incorporated,  when  the  state  has  not 
complained,  and  the  municipality  has  recog- 
nized and  contracted  with  the  corporation, 
would  be  a  perversion  of  Justice.  It  appears 
from  the  record  that  appellee  has  spent  some- 
thing like  a  half  million  of  dollars  in  the 
construction  of  its  telephone  system  under 
the  grant  referred  to.  It  has  been  the  policy 
of  the  state  to  Invite  foreign  capital  here, 
to  aid  In  fbe  development  of  the  resources 
of  the  state.  This  corporation  has  come  here 
under  that  policy,  and,  in  the  absence  of 
some  express  legislation,  we  are  not  at  lib- 
erty to  shut  the  doors  of  the  court  against 
it  when  suing  for  the  protection  of  valuable 
rights  granted  to  it  by  the  municipality  pur- 
suant to  the  laws  of  the  state.  We  rest  our 
Judgment  here,  and  intimate  no  opinion  on 
any  other  question  discussed  oa  the  argu- 
ment 

On  the  merits  of  the  case  we  have  llttie 
difficulty.  Appellant's  franchise  was  not  ex- 
clusive. Its  prior  occupation  of  a  particular 
space  entitied  it  to  the  continued  enjoyment 
of  that  space  without  substantial  Impairment 
.by  ap{>ell<«;  but  this  enjoyment  is  subject 
to  such  incidents  as  result  from  the  exercise 
of , the  rights  of  appellee  under  its  franchise, 
for  it  is  necessarily  implied  In  the  grant  to 
appellee  that  It  Is  subject  to  such  limitations 
as  will  enable  another  to  enjoy  a  like  fran- 
chise. Otherwise  the  right  of  the  first  com- 
pany 6btaluing  a  grant  would  amount  to  a 
monopoly.  This  was  not  Intended.  The 
grant  to  appellant  is  like  other  privileges  in 
the  public  ways.  It  must  be  exercised  in 
such  a  way  as  not  unduly  to  Interfere  with 
the  rights  of  others.  The  substance  of  its 
rights  cannot  be  appropriated  by  another,  but 
there  Is  no  reason  why  two  telephone  com- 
panies cannot  operate  on  the  same  side  of 
the  street;  and,  from  the  proof  In  this  case, 
it  is  not  only  common,  but  much  better  than 
to  hare  them  on  different  sides,  when  there 
are  electric  light  lines  on  the  street  or  other 
wires  carrying  heavy  currents  of  electricity. 
The  city  authorities  may  rightfully  deter- 
mine in  what  manner  the  streets  may  be 
used,  and  to  what  extent,  and  when,  struc- 
tures may  be  erected  In  them;  and,  with- 
in reasonable  limits,  to  fix  the  space  to 
be  occupied  by  rival  telephone  lines.  Of 
course,  there  must  be  no  substantial  impair- 


ment of  appellant's  property  rights,  but  mere 
inconvenience  must  be  endiured  by  it  Just 
as  by  all  others,  In  the  enjoyment  of  the 
public  utilities  of  the  city.  After  a  careful 
reading  of  the  record,  we  are  unable  to  see 
that  any  substantial  Injustice  was  done  ap- 
pellant by  the  chancellor's  Judgment  On  the 
contrary,  it  seems  to  us  to  have  been  In  accord 
with  the  real  equity  of  the  case. 
Judgment  affirmed. 


LOUISVILLE  KY.  CO.  t.  POH. 

(Court  of  Appeals  of  Kentucky.      Feb.   19, 
1903.) 

STREET  RAILROADS— INJURIES   TO  PEDESTRI- 
ANS—CROSSING TRACKS-CARE  REQUIRED. 

1.  In  an  action  for  injuries  to  a  pedestrian  on 
a  street  railway  track,  an  instruction  that  it  was 
plaintiCs  duty,  when  she  started  to  cross  the 
street,  to  exercise  ordinary  care,  and  that  if  she 
failed  to  exercise  such  care,  and  by  reason 
thereof  helped  to  cause  the  injury,  she  could 
not  recover,  was  not  objectionable  for  failure 
to  state  that  it  wag  plaintiff's  duty  to  look  and 
listen  for  approaching  cars  before  going  on  the 
track. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  Mary  J.  Poe  against  the  Louis- 
ville Railway  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Fairleigh,  Straus  &  Eagles,  for  appellant 
Caruth,  Chatterson  &  Blitz,  for  appellee. 

NUNN,  J.  The  appellant  appeals  from  a 
Judgment  of  the  Jefferson  circuit  court  in  fa- 
vor of  appellee  for  $1,200.  The  appellee,  In 
substance,  alleges  In  her  petition  that  while 
she  was  In  the  act  of  crossing  Portiand  ave- 
nue at  or  near  the  Intersection  of  Twenty- 
Fifth  street  which  streets  were  In  a  thickly 
populated  territory  in  the  city  of  LouisvIUe, 
Ky.,  and  much  used  and  frequented  by  citi- 
zens and  vehicles,  she  was,  by  the  careless- 
ness and  negligence  of  the  appellant's  agents 
and  employes  In  operating  its  street  cars, 
run  into  and  against  by  one  of  Its  electric 
cars,  knocking  her  down,  breaking  the  bones 
of  her  body,  and  otherwise  bruising  her, 
from  which  she  has  suffered  and  would  con- 
tinue to  suffer  great  mental  and  physical 
pain  and  anguish,  and  that  she  was  perma- 
nently Injured  and  disabled,  and  that  before 
said  collision  her  perilous  i)08ition  was  seen, 
or  by  the  exercise  of  ordinary  care  could 
have  been  seen,  by  the  employes  and  agents 
of  appellant  In  charge  of  said  car  in  time  to 
have  slackened  the  speed  of  or  to  have  stop- 
ped the  same,  and  saved  her  from  her  said 
Injuries,  and  that  appellant's  agents  and  em- 
ployes In  charge  of  said  car  negligentiy  and 
carelessly  operated  the  same  at  a  high  and 
reckless  rate  of  speed,  and  gave  no  signal 
or  warning  of  Its  approach  to  the  Twenty- 
Fifth  street  crossing  by  ringing  the  gong  or 
bell  on  said  car  oc  otherwise.    The  appellant 
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by  Ita  ana-wer,  traversed  all  the  aUegrattona 
of  apitellee's  jietition,  and  pleaded  the  usual 
or  ordinary  plea  of  contributory  negligence. 
The  appellee,  by  her  reply,  denied  the  con- 
tributory negligence.  Upon  these  issues  the 
evidence  was  heard.  According  to  appellee's 
evidence,  the  appellant's  employes  in  charge 
of  the  car  were  guilty  of  gross  negligence  in 
the  management  and  operation  of  same. 
They  did  not  ring  the  bell  or  gong,  or  give 
any  warning  of  Its  approach  to  the  Twenty- 
Fifth  street  crossing,  and  it  was  running  at 
a  high  rate  of  speed.  According  to  some  of 
the  evidence,  those  In  charge  of  the  car  had 
plenty  of  time  to  stop  the  car  after  discov- 
ering appellee's  danger.  The  appellant's  evi- 
dence showed  that  the  car  was  prudently 
managed  and  operated,  and  was  runnlDg  at 
a  slow  rate  of  speed,  and  under  the  control 
of  the  motorman;  that  the  bell  was  rung 
and  the  gong  sounded  on  Its  approach  to  the 
Twenty-Fifth  street  crossing.  The  motorman 
and  a  colored  man  on  the  platform  with  him 
state  that  they  saw  appellee  in  time  to  have 
stopped  the  car,  and  slowed  it  up  for  that 
purpose,  and  that  the  appellee  stopped  and 
looked  at  the  car  when  In  about  three  teet 
of  the  track,  and,  thinking  that  she  would 
remain  there  until  he  got  past,  he  (motorman) 
moved  the  car  forward,  and  when  in  about 
10  feet  of  her  she  moved  upon  the  track,  and 
was  run  upon  and  injured.  The  motorman 
also  stated  that  he  was  then  unable  to  stop 
the  car,  after  he  saw  her  perilous  position. 
Appellee  stated  that  she  did  not  stop  and  look 
at  the  car.  The  proof  also  showed  that  the 
appellee  was  severely  injured  by  having  her 
leg  broken  between  the  ankle  and  knee,  col- 
lar bone  broken,  and  otherwise  bruised  and 
Injured. 

Appellant^s  connsel,  in  their  brief,  do  not 
complain  of  the  instructions  given  by  the 
court,  except  the  second  instruction,  which 
Is  as  follows:  "But  it  was  the  duty  of  the 
plaintiff,  when  she  started  across  the  street, 
to  exercise  ordinary  care  for  her  own  safety; 
and  If  you  shall  believe  from  the  evidence 
that  at  the  time  she  failed  to  exercise  ordi- 
nary care  for  her  own  safety,  and,  by  reason 
of  her  failure  in  that  respect,  she  helped  to 
cause  or  bring  about  the  injury  of  which  she 
complains,  and  that  she  would  not  have  been 
injured  bnt  for  her  failure  In  that  respect, 
the  law  is  for  the  defendant,  and  you  should 
so  find,  unless  you  shall  further  believe  from 
the  evidence  that  those  in  charge  of  the  car 
by  the  exercise  of  ordinary  care  could  have 
discovered  the  plaiutllf's  peril  after  she  was 
in  peril  from  the  car,  and,  by  the  exercise  of 
that  degree  of  care,  have  avoided  the  injury 
of  which  she  complains.  If  such  was  the 
state  of  facts,  then  the  law  would  be  for  the 
plaintiff,  and  you  should  find  for  her."  The 
appellant  contends  that  the  court  should  have 
instructed  the  Jury  as  follows,  in  lieu  of  the 
first  part  of  instruction  No.  2:  "The  court 
lostmcts  the  jury  that  It  was  the  duty  of  the 
plaintiff,  as  she  approached  the  defendant's 


tracks  tor  the  purpose  of  crossing  same,  to 
listen  and  look  for  approaching  cars  before 
going  onto  Its  tracks;  and  if  the  jury  believe 
from  the  evidence  that.  In  the  exercise  of 
ordinary  care,  she  failed  to  do  so,  and  such 
failure  on  her  part  caused  or  helped  to  bring 
about  the  injuries  complained  of,  then  the 
law  is  for  the  defendant,  and  the  jury  should 
so  find."  Instruction  No.  2,  as  given  by  the 
court,  has  been  approved  by  this  court  In 
several  cases,  to  wit,  in  the  case  of  The  Ow- 
ensboro  City  Railroad  Oo.  v.  Hill,  56  S.  W. 
21,  and  the  case  of  Pittsburg,  etc.,  Ry.  Co.  v. 
Lewis,  88  8.  W.  482,  and  the  case  of  Louis- 
ville Railway  Co.  v.  French,  71  S.  W.  486. 

Perceiving  no  error  in  the  case.  It  Is  there- 
fore affirmed. 

SHEA  V.  SHEA'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 

1903.) 

ADMINISTRATORS— ALLOTMENT    OF   HOMB- 
STEAD— SALE  OF  REALTY. 

1.  The  real  estate  of  a  husband  at  the  time 
of  his  death  consisted  of  00  acres  of  land, 
worth  $600,  and  the  fee-simple  title  to  an  adjoin- 
ing tract,  subject  to  a  life  estate  and  a  charge 
of  ?400,  upon  which  latter  tract  he  and  his 
family,  together  with  the  life  tenant,  lived.  In 
an  action  for  the  settlement  of  the  administra- 
tor's accounts  and  the  allotment  of  the  home- 
stead the  60  acres  were  allotted  to  the  widow 
as  a  homestead,  and  the  estate  in  remainder  or- 
dered to  be  sold  to  pay  debts.  Prior  to  the  sale 
the  life  estate  ceased.  No  objections,  however, 
were  made  to  the  confirmation  of  the  snie, 
though  the  proceeds  were  not  distributed.  Held 
that,  after  the  charge  of  $400Jiad  been  paid, 
the  widow  was  entitled,  for  the  completion  of 
her  $1,000  homestead,  to  have  $400  of  such  pro- 
ceeds set  apart  to  be  invested  tor  the  benefit  of 
herself  and  children  during  her  life  and  until 
the  youngest  child  should  come  of  age. 

-  Appeal  from  circuit  court,  Owen  county. 
"Not  to  be  ofDcially  reported." 
Suit  by  P.  A.  Alexander,  as  administrator 
of  Peter  Shea,  for  a  settlement  of  his  ac- 
counts, and  exceptions  by  Mary  Shea,  the 
widow  of  Peter  Shea,  to  the  allotment  of  her 
homestead.  From  a  judgment  confirming  the 
allotment,  the  widow  appeals.    Reversed. 

W.  A  Lee,  for  appellant 

BURNAM,  J.  This  suit  was  Instituted  by 
the  appellee,  P.  A.  Alexander,  as  administra- 
tor of  the  estate  of  Peter  Shea,  deceased,  for 
a  settlement  of  his  accounts  as  administrator. 
He  alleges  that  the  decedent  left  surviving 
him  a  widow  and  seven  infant  children, 
whose  ages  ranged  from  1  to  16  years,  and 
who  were  made  defendants:  that  there  came 
to  his  hands  $1,425.91  from  the  personal  es- 
tate, which  he  had  applied  to  the  debts  of  his 
intestate,  but  there  remained  still  due  and 
unpaid  debts  which  aggregated  $1,085;  and 
that  It  would  be  necessary  to  sell  a  part  or 
all  of  the  real  estate  belonging  to  the  dece- 
dent to  realize  a  sultlcieut  sum  to  pay  this 
balance.  He  further  alleged  that  his  in- 
testate was  at  bis  death  the  owner  and  in 
possession  of  a  tract  of  about  70  acres  of 
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land,  and  that  he  also  held  the  fee-simple 
title  to  another  tract  of  land  which  adjoined 
the  70  acres,  but  which  was  subject  to  a  life 
estate  of  his  mother  and  to  a  charge  of  $400, 
due  to  his  brother  and  sisters.  Shortly  be- 
fore the  institution  of  this  suit  by  the  admin- 
istrator, the  appellant,  Mary  Shea,  brought 
suit  In  the  circuit  court  setting  out  substan- 
tially the  same  facts,  and  asking  that  a  home- 
stead should  be  allotted  to  her  and  her  Infant 
children  from  the  real  estate  of  her  deceased 
husband.  These  suits  were  consolidated,  and 
a  Judgment  entered  directing  the  master 
commissioner,  in  conjunction  with  two  other 
persons,  to  allot  to  the  widow  and  children  a 
homestead  out  of  the  70-acre  tract;  and  also 
adjudging  that  Nora  Shea,  Helen  Maloney, 
Ben  McFarland,  and  John  McFarland  had  a 
claim  of  1100  each  against  the  decedent, 
which  were  prior  liens  upon  the  100-acre 
tract  of  land  purchased  by  Peter  Shea  from 
his  mother,  Maria  Shea.  The  Judgment  also 
provided  that,  after  allotting  to  the  widow  a 
homestead,  he  should  sell  the  100-acre  tract 
of  laud  subject  to  the  life  estate  of  Maria 
Shea.  Pursuant  to  this  Judgment  there  was 
allotted  to  the  appellant,  Mary  Shea,  and  her 
children,  66  acres  of  land,  this  being  all  the 
land  owned  by  decedent  outside  of  his  100- 
acre  tract,  and  which  the  commissioners  val- 
ued $792.  The  100-acre  tract  was  then  sold 
by  the  master  commissioner  to  the  appellee, 
G.  M.  Smith,  at  the  price  of  $1,000.  Appel- 
lants Hied  exceptions  to  the  allotment  of 
homestead,  claiming  that  the  land  set  apart 
to  them  was  not  worth  exceeding  $600.  Up- 
on the  trial  of  these  exceptions  it  was  ad- 
mitted as  a  fact  of  record  that  the  land  al- 
lotted as  a  homestead  was  not  worth  more 
than  $600.  It  further  appears  that  the  de- 
ceased, Peter  Shea,  lived  previous  to  his 
death,  with  his  wife  and  children,  at  the  old 
homestead,  upon  the  100  acres  of  land,  and 
that  his  mother,  Maria  Shea,  lived  with  him, 
and  that  the  wife  and  children  continued  to 
live  with  the  grandmother  up  to  the  entry  of 
the  Judgment.  But  before  the  day  of  the  sale 
Maria  Shea  died,  thereby  vesting  the  heirs 
at  law  of  Peter  Shea  with  the  complete  fee- 
simple  title  to  this  tract  of  land,  subjected  to 
the  charge  of  $400  In  favor  of  the  parties 
enumerated  above.  No  exceptions,  however, 
seem  to  have  been  taken  to  the  confirmation 
of  the  sale  to  Smith,  but  there  seems  to  have 
been  no  order  of  distribution  or  collection  of 
the  bond  for  purchase  money  executed  by 
him.  Under  this  state  of  fact  the  four  chil- 
dren of  Maria  Shea  were  entitled  to  be  paid 
$100  each,  and  they  were  properly  adjudged 
a  first  lien  upon  the  proceeds  of  the  100-acre 
tract  of  land.  Appellant  was  then  entitled  to 
have  allotted  to  her  from  the  proceeds  of  the 
sale  of  that  tract  of  land  $400,  and  to  have 
had  it  Invested  in  real  estate,  or  in  same  good 
personal  security,  and  the  interest  paid  over 
to  her  for  the  benefit  of  herself  and  children 
during  her  life  and  until  the  youngest  child 
arrived  at  the  age  of  21  years,  to  make  up 


the  difTerence  between  $000,  the  admitted 
value  of  the  homestead  allotted  to  htsc,  and 
the  $1,000  to  which  in  law  she  was  entitled, 
before  the  general  creditors  of  the  decedent 
could  be  paid  anything  therefrom. 

For  reasons  indicated,  the  Judgment  Is  re- 
versed, and  canse  remanded  for  proceedings 
consistent  with  this  opinion. 


COMBS  v.  COMBS. 

(Court  of  Appeals  of  Kentucky.      Feb.  18, 
1803.) 

PUBLIC  LANDS  —  PATENTS  —  VALIDITY  —  AD-  i 
VBRSB  POSSESSION— CUTTINQ  TIMBER— OC-  ' 
CASIONAL  ENTRIES— ACTION  TO  QUIET  TI-  , 
TLB— LOST  DEED— BVIOENCB.  ' 

1.  Where  land  had  been  previously  patented        i 
by  the  state,   a   subsequent  patent  thereto   is 
void. 

2  Occasional  entries  on  land  and  occasional 
cutting  of  timber  are  not  sufficient  to  set  the 
statute  of  limitation  in  motion,  so  as  to  eire 
the  person  making  such  entries  a  right  which 
may  ripen  into  title  by  adverse  possession. 

3.  Where  a  deed  from  a  patentee  from  the 
state  was  not  produced  in  an  action  to  quiet 
title,  but  the  evidence  tended  to  show  that  it 
had  been  lost,  and  plaintiif  and  bii  grantor  had 
claimed  title  since  1848,  without  any  objectiuu 
on  the  part  of  the  patentee  or  his  heirs,  a  find- 
ing that  such  lost  deed  covered  the  land  in  con- 
troversy was  proper. 

Appeal  from  circuit  court.  Perry  county. 
"Not  to  be  otBcially  reported." 
Action  by  G.  P.  Combs  against  Fielding 
Combs.    From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

J.  J.  C.  Bach  and  W.  H.  MlUer,  for  appel- 
lant   W.  F.  Hall,  for  appellee. 

H0B80N,  J.  Appellee  filed  this  suit  to 
quiet  his  title  to  a  tract  of  land  In  Percy 
county.  The  facts  of  the  case  are  substan- 
tially undisputed.  The  land  in  controversy 
is  a  part  of  a  600-acre  survey  patented  by 
the  state  to  Samnel  Napier  on  the  9th  of  Au- 
gust, 1846,  and  conveyed  by  him  on  March 
6,  1848,  to  Washington  Combs,  under  whom 
appellee  claims.  Appellant  obtained  a  patent 
for  the  land  from  the  state  in  the  year  1881, 
and  about  that  time  entered  on  the  land,  and 
for  a  few  months  had  a  tenant  on  it;  but 
since  then,  until  the  year  1887,  the  land 
was  unoccupied,  and  In  that  year  appellee  en- 
tered upon  the  land,  finding  It  vacant,  and 
has  since  been  in  possession.  The  patent  is- 
sued in  1881  was  void,  as  the  land  had  been 
previously  patented.  Appellant  lived  about 
10  or  12  miles  from  the  land  for  a  number 
of  years  after  the  tenant  left.  He  occasion- 
ally entered  on  the  land  and  cut  timber,  but 
occasional  cutting  of  timber  or  other  tres- 
passes on  land  are  not  sufllcient  to  set  the 
statute  in  motion,  and  the  court  properly 
held  that  appellant  had  acquired  no  title  by 
possession.  While  the  deed  from  Washing- 
ton Combs  to  appellee  is  not  produced,  the 
proof  satisfactorily  shows  that  it  was  ex- 
it 2.  Sea  AdTene  Ponenign,  vol.  L  Cent  Die.  H 
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ecnted,  and  Is  lost,  and,  in  view  of  the  lapae 
of  time,  the  acquiescence  of  Washington 
Combs  and  his  heirs  at  law  in  appellee's 
claim  of  the  land,  and  the  other  circumstan- 
ces shown  by  the  proof,  we  cannot  disturb 
the  chancellor's  conclusion  of  fact  that  this 
deed  covered  the  land  in  controversy.  Ap- 
pellant connects  himself  in  no  way  with 
Washington  Ck)mhB'  title,  and  Is  a  mere  tres- 
passer. 
Judgment  affirmed. 


CITT  OF  LOUISVILLE  t.  BREWER'S 
ADM'R. 

(Court  of  Appeals  of  Keutacky.      Feb.  18, 
1903.) 

MUNICIPAL  CORPORATIONS— ANNEXATION  OF 
TKRRITORY— CITY  STREETS  —  DEFECTS  —  IN- 
JURY TO  TRAVELER  —  NOTICE  —  CONTRIBU- 
TORY  NBQLIOBNCB. 

1.  Where  a  coanty  road  was  taken  into  a  city 
by  mnexation  of  the  territory  which  it  travers- 
ed, it  became  a  city  street  without  formal  action 
OB  the  city's  part 

2.  A  city  most  be  deemed  to  have  bad  notice 
of  an  obstruction  in  a  street,  congistiug  of  a 
post  ZVf  feet  high,  where  it  appears  that  the 
post  has  been  standing  there  for  more  than 
three  years. 

3.  Any  defect  in  a  petition  in  an  action  against 
1  city  for  injnries  due  to  a  defective  street,  in 
failing  to  aver  that  the  city  had  notice  of  the 
detect,  was  cored  by  a  verdict  for  piaiutitf. 
There  it  appeared  that  the  Instructions  distinct- 
ly submitted  the  question  of  notice  to  the  jury. 

4.  One  stumbling  over  a  post  which  be  linew 
wu  in  a  highway  was  not  giulty  of  contributory 
negligence,  as  matter  of  law,  in  momentarily 
haTing  forgotten  its  existence;  it  appearing 
that  the  accideut  occurred  at  night,  and  that 
the  street  was  not  lighted. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  William  H.  Brewer's  adminis- 
trator against  the  city  of  Louisville  and  an- 
other. Judgment  for  plaintiff,  and  the  city 
appeals.    Affirmed. 

U.  L  Stone,  for  aro«llant  B.  H.  Young, 
M.  W.  Rlpy,  and  Edwin  C.  Waide,  for  ap- 
pellee. 

BURNAM,  C.  J.  This  action  was  brought 
by  the  appellee,  James  W.  Brewer,  as  the 
administrator  of  Wm.  M.  Brewer,  deceas- 
ed, against  the  appellant,  the  city  of  Louis- 
ville, and  Clara  Klelnhens,  for  damages  for 
the  death  of  bis  intestate.  The  particular 
acts  of  negligence  relied  on  for  recovery,  set 
oat  in  the  amended  petition,  are  that  the 
defendant,  by  its  agent  or  servants,  with  neg- 
ligence, and  without  regard  to  the  rights  of 
the  public  to  the  free  and  unobstructed  use 
of  Rawllngs  street,  erected  or  permitted  to 
be  erected  or  put  up  In  front  of  tbe  premises 
owned  by  Klelnhenz  certain  wooden  posts, 
•0  near  to  the  yard  fence  in  front  of  her 
premises  as  to  obstruct  the  pathway,  and  so 
as  to  make  a  dangerous  obstable  to  the  public 

M 1.  8««  liunielpal  Corporattona,  vol.  (6,  Cent  Dig. 


and  those  passing  along  and  using  the  street, 
and  that  it  was  negligently  maintained  and 
allowed  to  remain  In  Its  position  by  the  ap- 
pellant. Its  agents  and  servants;  and  that  by 
reason  thereof  appellee's  intestate  sustained 
the  injuries  which  resulted  in  his  death. 
The  defendant,  In  its  answer,  denied  all  the 
material  allegations  of  the  petition,  and  es- 
pecially that  Rawllngs  street  was  at  the  time 
set  out  In  plaintiff's  petition,  or  at  any  time, 
a  street,  highway,  or  thoroughfare  of  tbe 
city,  or  that  it  had  ever  l>een  dedicated  for 
tbe  use  of  the  public  as  a  street,  or  was  un- 
der tbe  charge  or  control  of  the  defendant  at 
the  time  of  tbe  accident  complained  of,  or 
that  it  was  its  duty  to  have  kept  It  free 
from  obstructions,  or  that  the  post  which 
caused  tbe  Injury  was  either  erected  or  per- 
mitted to  remain  at  tbe  point  indicated,  to 
tbe  danger  of  the  public  using  the  said  street 
And  In  ihe  s'econd  paragraph  of  the  answer 
it  pleads  contributory  negligence  on  the  part 
of  appellee's  intestate,  which  helped  to  bring 
about  his  Injury,  and  but  for  which  It  would 
not  have  happened.  The  reply  of  plaintiff 
denied  all  the  material  allegations  of  the  an- 
swer. The  cause  was  tried  out  before  a 
Jury,  and  resulted  in  a  verdict  in  favor  of 
the  appellee  for  91,000,  on  which  the  court 
entered  a  Judgment  against  the  city;  the 
petition  having  been  previously  dismissed  as 
to  the  other  defendant.  And  the  defendant 
appeals,  and  asks  a  reversal — First,  on  the 
ground  that  appellee's  petition,  as  amended, 
does  not  state  a  cause  of  action,  and  is  in- 
sufficient to  support  a  verdict  and  Judgment; 
and,  second,  that  the  court  erred  in  exclud- 
ing evidence  offered  by  the  defendant  to 
show  that  Rawllngs  street  had  never  been 
accepted  as  a  public  street  of  the  city,  and 
mlslnstructlng  the  Jury  on  this  point 

We  will  first  consider  the  last  ground  re- 
lied on,  and,  to  do  so,  It  Is  necessary  that  we 
should  give  a  brief  history  of  the  facts  dis- 
closed by  the  record  as  to  the  existence  of 
Rawllngs  street:  In  September,  1896,  a  con- 
siderable boundary  of  territory  which  there- 
tofore constituted  a  part  of  Jefferson  county 
was  annexed  to  the  city  of  Louisville.  Previ- 
ous to  this  annexation  what  is  known  now  as 
"Rawllngs  Street"  was  a  county  road,  used 
by  the  public  as  such,  and  has  been  so  used 
for  a  considerable  time.  A  number  of  houses 
had  been  built  upon  the  property  adjacent, 
which  fronted  tbe  road;  and  before  It  was 
annexed  to  the  city  a  cinder  path  bad  been 
built  along  the  edge  of  the  road  for  the  use 
of  pedestrians,  and  three  or  four  posts,  one 
of  which  caused  the  accident  to  decedent, 
had  been  erected  along  the  outside  edge  of 
the  cinder  path  for  the  purpose  of  prevent- 
ing wagons  and  other  vehicles  from  being 
driven  on  or  over  It  Tbe  path  was  about 
4  or  6  feet  wide,  and  tbe  post  which  oc- 
casioned the  injury  stood  nearly  In  the  mid- 
dle thereof,  about  1%  feet  further  In  than 
the  others.  It  was  about  2^  feet  high  and 
about  6  or  8  inches  square,  and  Its  top  had 
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been  {gnawed  or  split  to  a  sharp  point  Aft- 
er this  portion  of  the  county  road  was  taken 
into  the  clt7  limits  by  the  annexation  of  the 
territory,  It  was  continued  in  use  as  a  public 
thoroughfare,  and  the  property  fronting 
thereon  assessed  for  taxation,  by  the  city  of 
Louisville,  and  appears,  with  Its  dimensions, 
upon  all  the  official  maps  of  the  city  pub- 
lished subsequent  to  the  annexation,  begin- 
ning with  the  year  1896.  On  the  night  of 
October  30,  1897,  W.  M.  Brewer,  his  son  S. 
B.  Brewer,  and  his  grandson  Ernest  Qure 
were  walking  along  Rawlings  street;  and 
WUllam  Brewer  (quite  an  old  man)  stumbled 
over  the  post  which  stood  In  the  center  of  the 
path,  striking  the  top  of  the  post  with  the 
left  side  of  his  abdomen,  near  the  groin,  and 
in  consequence  thereof  the  wall  of  the  abdo- 
men was  broken,  and  the  bowels  came  out. 
He  died  the  next  day,  as  a  result  of  the  In- 
jury. 

It  is  Insisted  for  appellant  that,  to  author- 
ize a  recovery  in  this  proceeding,  it  was  nec- 
essary for  appellee  to  establish  the  fact  that 
BawUngs  street  had  been  formally  accepted 
as  a  public  street  of  the  city  of  Louisville 
by  its  council,  or  that  they  bad  taken  con- 
trol of  it  and  Improved  it  in  some  way.  And 
the  appellant  offered  to  prove  by  Messrs. 
Claybrooke  and  Breed,  engineers  in  the  ens- 
ploy  of  the  city,  that  the  council  had  done 
neither.  An  objection  was  sustained  by  the 
trial  court  to  this  testimony,  and  this  Is  re- 
lied on  as  one  of  the  main  grounds  for  a 
reversal.  Elliott  on  Roads  and  Streets,  sec. 
414,  says:  "Where  land  is  dedicated  or  ap- 
propriated for  a  suburban  road,  the  implica- 
tion must  be  that  It  shall  be  used  as  the 
convenience  and  welfare  of  the  public  may 
demand,  although  that  demand  may  be  aug- 
mented by  an  Increase  In  population,  or  by 
towns  and  cities  springing  up  in  the  terri- 
tory traversed  by  the  road.  Under  the  an- 
cient maxim,  'Once  a  highway,  always  a 
highway,'  the  road  continues  to  exist  for  all 
lawful  purposes  to  which  a  highway  of  Its 
class  may  be  devoted,  unless  It  Is  abandoned 
or  vacated  in  due  course  of  law.  This  sub- 
ject is,  however,  generally  covered  by  stat- 
ute, and  recourse  must,  of  course,  be  had 
to  the  statute  to  determine  what  right  a  town 
or  dty  has  over  roads  laid  out  as  public  or 
suburban  ways;  but  it  may  be  said  that, 
where  a  town  or  city  grows  up  within  a  ter- 
ritory traversed  by  rural  public  roads,  they 
pass  under  the  Jurisdiction  of  the  municipal 
corporation,  unless  some  different  provision 
Is  made  by  statuta"  In  section  416  the  same 
author  says:  "Our  opinion  is  that,  as  soon 
as  a  town  or  city  is  incorporated,  the  public 
ways  (that  Is,  ways  belonging  to  the  public, 
and  not  owned  by  private  corporations)  come 
within  the  Jurisdiction  and  control  of  the 
new  public  corporation,  unless  the  statute 
expressly  or  impliedly  continues  the  author- 
ity of  the  county  or  township  officers.  It  Is 
apparent  that  the  ways  must  of  necessity 
change  character,  and  the  servitude  be  much 


extended.  This  extension  carries  with  it 
wider  duties  and  greater  liabilities,  thus  re- 
quiring an  essentially  different  control  and 
care."  In  section  164  the  author  says:  "It 
may  now  be  considered  the  prevailing  opin- 
ion that  an  acceptance  may  be  Implied  from 
a  general  and  long-contiuued  use  by  the  pub- 
lic as  of  right.  The  later  decisions  upon  this 
subject  win,  when  analyzed,  be  found  to 
be  well  bedded  in  principle."  In  Mackln  v. 
Wilson  (Ky.)  45  S.  W.  663,  It  was  decided 
that,  where  a  turnpike  road  is  taken  into  a 
city  by  an  extension  of  the  city  boundary,  It 
becomes  a  street  of  the  city,  and,  although  it 
had  already  been  Improved  as  a  public  high- 
way at  the  time  it  was  taken  into  the  city, 
any  subsequent  improvement  would  be  orig- 
inal construction.  And  In  the  recent  case 
of  The  South  Covington  &  Cincinnati  Street 
R.  R.  Co.  V.  N.  L.  &  A.  Turnpike  Co.  (Ky.) 
62  S.  W.  687,  the  court  said:  "Where  an 
amended  charter  is  accepted  which  adds  ma- 
nlcipal  territory  previously  laid  out  and  plat- 
ted, there  is  an  Implied  acceptance  of  the 
streets  and  alleys  designated  on  the  plat 
The  extension  of  the  city  limits  in  1872.  and 
the  original  construction  of  Preston  street  in 
1890,  are  sufficient  evidence  of  the  dedica- 
tion of  this  street  by  the  city."  And  numer- 
ous authorities  are  cited  in  supikort  of  this 
contention.  Dillon  on  Municipal  Corpora- 
tions, sec.  1009,  says:  "Where  a  corporation  j 
has  treated  a  piece  of  land  within  the  limits  ! 
of  the  municipality  as  a  public  street  tak- 
ing charge  of  it  as  such,  it  is  chargeable 
with  the  same  duties  as  though  it  was  legally 
laid  out,  and  it  is  liable  for  damages  by  rea- 
son of  neglect  to  keep  the  same  in  safe  con-  ! 
dltlon  for  travel.  It  is,  under  such  circum-  | 
stances,  estopped  to  claim  that  it  Is  not  a 
legal  highway,  and  it  is  affected  with  the 
consequence  of  the  knowledge  and  acts  of 
its  officers  and  agents."  It  seems  to  us  that 
there  can  be  no  doubt  that,  when  the  city  of 
Louisville  procured  the  annexation  of  the 
territory  traversed  by  the  county  road  known 
as  "Rawlings  Lane,"  it  became  a  street  of 
the  city,  and  they  became  chargeable  with  all 
the  duties  with  reference  thereto  that  they 
owe  to  any  of  the  public  streets  and  alleys 
of  the  municipality;  that  a  formal  recogni- 
tion of  this  fact  by  a  resolution  of  Its  board 
of  council  was  wholly  unnecessary.  We 
therefore  conclude  that  the  trial  court  did 
not  err  in  the  exclusion  of  the  testimony  on 
this  point 

Appellant  Insisted  that  the  petition  as 
amended  Is  not  good,  because  It  falls  to  al- 
lege that  appellant  knew  of  the  erection  of 
the  posts  in  the  pavement  or  by  the  exercise 
of  ordinary  care  or  diligence  could  have 
known  thereof,  and  also  because  there  is  no 
averment  that  appellee's  Intestate  did  not 
know  of  the  obstruction  complained  of  prior 
to  the  Injury.  This  court  has  frequently  de- 
clared that  a  municipal  corporation  cannot 
be  charged  with  negligence  by  the  act  of  a 
third  person  unless  sufficient  time  has  elaps- 
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ed  after  the  authorities  had  notice  of  the  de- 
fect to  repair  It,  or  they  ought  by  reasonable 
diligence  to  have  acquired  notice  of  such 
defects.  See  City  of  Covington  t.  Asman, 
68  &  W.  646;  City  of  Covington  v.  Man- 
■warlng,  68  S.  W.  025;  City  of  Wicltliffe  v. 
Morlng,  by,  etc.,  68  S.  W.  641.  "But  It  Is 
not  necessary,  ho-wever,  that  it  should  have 
actual  notice.  Constructive  notice  is  suffi- 
cient Wherever  the  defect  has  existed  for 
such  a  length  of  time  and  under  such  circum- 
stances that  the  city  or  its  officers,  in  the 
exercise  of  proper  care  and  diligence,  ought 
to  have  obtained  Imowledge  of  the  defect, 
notice  hereof  will  I>e  presumed.  And  it  is 
generally  for  the  Jury  to  determine,  as  a 
question  of  fact,  whether  the  city  had  notice 
or  not,  although  it  may  become  a  question 
for  the  court  where  the  facts  are  undisputed, 
and  but  one  reasonable  inference  can  be 
drawn  from  them.  In  a  recent  case  it  was 
held  that  the  existence  of  an  obstruction, 
consisting  of  a  planlc  crossing  a  sidewalk,  for 
an  hour  and  f  orty-flve  minutes,  was  not  suffi- 
cient to  charge  th^  city  with  notice,  and  the 
Judgment  upon  the  verdict  against  the  city 
was  reversed  because  the  evidence  failed 
to  sustain  the  verdict  upon  that  point.  But 
where  a  dangerous  obstruction  had  existed 
for  three  weeks,  it  was  held  sufficient  time 
to  charge  the  city  with  notice.  And  in  a 
numlier  of  cases  notice  has  been  presumed 
where  the  obstruction  existed  for  several 
months.  The  length  of  time  during  which  a 
defect  or  obstruction  is  required  to  exist,  in 
order  to  charge  the  city  with  notice,  must, 
however,  depend  largely  on  the  nature  of  the 
defect,  and  the  circumstances  of  the  par- 
ticular case."  See  Blliott  on  Streets  and 
Roads,  sec.  62G,  and  authorities  there  cited. 

It  is  conclusively  shown  in  this  case  that 
the  post  over  which  the  Intestate  stumbled 
had  been  standing  in  the  middle  of  the  cin- 
der path  more  than  three  years  previous  to 
the  injury,  after  the  annexation  of  the  prop- 
erty through  which  the  road  ran.  This  fact 
alone,  we  tbtuk,  is  sufficient  to  charge  the 
appellant  with  notice  of  the  obstruction. 
Having  means  of  knowledge  and  negligently 
remaining  ignorant  is  equivalent  to  knowl- 
edge. In  City  of  Covington  t.  Dlel  (Ky.)  59 
S.  W.  492,  it  was  contended  for  the  appel- 
lant, as  in  this  case,  that  the  petition  should 
have  affirmatively  alleged  that  the  defect  in 
the  sidewalk  was  known  to  exist  by  the  ap- 
pellant a  snfflcient  length  of  time  to  have 
enabled  it  to  have  repaired  it  before  the  in- 
Jniy  was  received.  In  response  to  this  con- 
tention, the  court  said  this  was  a  matter  of 
defense,  but,  if  the  petition  was  defective, 
it  was  good  after  trial  and  Judgment  Be- 
sides, In  this  case  no  such  objection  to  the 
petition  was  raised  In  the  lower  court  in  any 
way,  and  the  instructions  distinctly  submit- 
ted tills  question  to  the  Jury,  and  the  defect, 
if  any,  was  cured  by  the  verdict 

In  The  City  of  MaysviUe  v.  Gullfoyle  (Ky.) 
82  S.  W.  493,  the  proof  showed  that  the  appel- 


lant knew  of  the  defect  in  the  street,  but  mo- 
mentarily forgot  its  existence,  and  the  con- 
tention was  there  made  that  tills  was  such 
contributory  negligence  as  to  preclude  recov- 
ery. The  court  said:  "It  cannot  be  fairly 
stated,  as  a  matter  of  law,  that  appellee  was 
guilty  of  contributory  negligence  by  forget- 
ting for  the  time  the  existence  of  the  defect 
So  far  as  we  are  informed,  it  has  never 
t>een  so  held  in  this  state."  And  it  was  held 
In  that  case  that  the  question  of  contributory 
negligence  should  go  to  the  Jury.  And  the 
facts  In  this  case  bring  It  within  the  rule  an- 
nounced in  that  case.  The  accident  occurred 
at  night  The  streets  were  not  lighted.  The 
deceased,  while  walking  along  the  cinder 
path,  stumbled  over  an  obstruction  which  was 
so  dangerous  as  to  cause  his  death. 

These  questions  were  fully  submitted  in 
apt  instructions  to  the  Jury,  and,  upon  the 
whole  case,  we  see  no  error  prejudicial  to 
the  substantial  rights  of  the  defendant,  and 
the  Judgment  must  therefore  be  affirmed. 


STAFF  V.  MASON  et  aL 

(Court  of  Appeals  of  Keutncky.      Feb.   18, 
1903.) 

OAMINO— STATUTES— CONSTRUCTION— RB- 

*  COVBRY  OP  MONKT  LOST— RIGHTS   ' 

OF   CREDITORS. 

1.  Ky.  St  {  19G9,  provides  that  whoever  shall 
invite,  persuade,  or  otherwise  induce  another  to 
visit  a  place  where  any  gambling,  etc.,  is  car- 
ried on,  shall  be  responsible  to  such  other  and 
his  creditors  for  whatever  he  may  lose  in  gam- 
ing at  such  place.  Ueid,  that  such  statute  did 
not  include  a  person  who  entered  into  a  part- 
nership for  the  purpose  of  coudncting  a  gam- 
bling house,  and  lost  money  in  the  games  played 
there,  and  hence  a  creditor  of  such  person  was 
not  entitled  to  recover  from  the  other  partners 
the  amount  so  lost. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Nannie  W.  Stapp  against  T.  F, 
Mason  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  api>eals.  Af- 
firmed. 

Thos.  B.  Ward,  for  appellant.  A.  O.  Stan- 
ley, for  appellees. 

HOBSON,  J.  As  shown  by  the  evidence 
In  the  case,  and,  hi  substance,  found  by  the 
verdict  of  the  Jury,  C.  A.  Stapp,  the  husband 
of  appellant,  Nannie  W.  Stapp,  In  connection 
with  T.  P.  Mason  and  C.  F.  Cody,  opened  a 
gambling  house  in  the  city  of  Henderson, 
which  they  ran  for  some  time;  getting  a 
take-out  on  all  the  games  played  there.  O. 
aL  Stapp  played  In  these  games,  and  lost  a 
considerable  amount  of  money,  which  was 
the  property  of  his  wife,  Nannie  Stapp,  and 
which  he  held  as  her  agent  She  thereupon 
filed  this  suit  to  recover  of  her  husband's 
partners  the  money  thus  lost  by  him  at  the 
gaming  place  set  up  by  him  and  his  partners, 
on  the  ground  that  they  had  enticed  him  Into 
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playing  there  by  setting  up  the  gaming  place. 
The  suit  seems  to  have  been  brought  under 
section  1069,  Ky.  St,  which  is  as  follows: 
"Whoever  shall  invite,  persuade  or  otherwise 
induce  another  to  visit  any  place  where  any 
gaming  mentioned  or  included  in  section  one 
thousand  nine  hundred  and  sixty  of  this 
chapter  !s  carried  on,  shall  be  fined  from 
fifty  to  five  hundred  dollars,  and,  moreover,  be 
responsible  to  such  other  and  his  creditors 
for  whatever  he  may  lose  In  gaming  at  such 
place."  It  is  charged  in  the  petition  that  the 
husband,  by  betting  and  losing  the  money  of 
bis  wife,  became  indebted  to  her  in  that 
amount,  and  tliat  she  thereby  became  entitled 
to  sue  for  and  recover  it.  It  is  earnestly 
maintained  that,  although  the  husband  him- 
self could  not  maintain  the  action  against 
his  partner,  the  wife,  who  was  innocent  of 
any  wrong,  and  is  his  creditor,  may  maintain 
It.  But  back  of  this  Is  the  question  whether 
the  husband  is  one  of  the  persons  provided 
for  by  the  section,  for,  If  he  is  not  covered 
by  the  section,  then  his  creditors  stand  in 
no  better  light  than  he,  for  they  are  the  cred- 
itors of  a  person  not  provided  for  by  the  sec- 
tion, and  only  the  creditors  of  such  persons 
as  are  given  a  right  of  action  by  the  section 
can  maintain  an  action  under  it  This  Is 
not  an  action  under  section  1056,  providing 
for  'a  recovery  of  the  money  lost  from  the 
winner,  for  the  facts  required  by  that  section 
are  not  alleged.  The  question,  then,  simply 
is,  is  a  man  who,  jointly  with  others,  sets 
up  a  gaming  place,  and  plays  there  himself, 
within  the  protection  of  the  statute,  as 
against  bis  partners  In  the  enterprise,  on  the 
ground  that  they  thereby  invited,  persuaded, 
or  otherwise  induced  him  to  visit  the  place? 
The  question  is  not  new.  In  Brown  t. 
Thompson,  77  Ky.  638,  29  Am.  Rep.  416, 
the  question  was  presented  whether  one  who 
was  interested  in  setting  up  a  faro  bank,  and 
who  lost  money  to  those  who  bet  against  the 
bank,  could  recover  it.  It  was  held  he  could 
not  recover.  The  court  said:  "It  la  a  fa- 
miliar rule  that  a  case  within  the  letter,  but 
not  within  the  spirit,  of  a  remedial  statute, 
is  not  embraced  by  It  The  courts  will  look 
beyond  the  letter,  to  the  l^slative  purpose 
and  intent,  and  will  not,  by  a  blind  adherence 
to  the  letter,  permit  a  law  to  become  the 
shelter  of  those  it  was  Intended  to  punish, 
nor  to  be  used  to  encourage  practices  it  was 
made  to  suppress."  It  was  accordingly  held 
that  as  the  statute  was  enacted  for  the  pro- 
tection of  the  community  against  gamblers, 
and  not  for  their  protection,  one  who  had  set 
up  the  faro  bank  was  not  within  the  protec- 
tion of  the  statute.  This  case  was  followed 
and  approved  in  Ellas  v.  Gill,  92  Ky.  500, 
18  S.  W.  464,  where  the  question  was  wheth- 
er one  who  engaged  in  the  business  of  sell- 
ing pools  on  horse  races  was  within  the 
protection  of  the  statute.  The  court,  after  re- 
ferring to  the  previous  case,  said:  "And  look- 
ing to  the  evil  of  gaming,  suppression  of 
which  was  the  object  of  the  statute,  it  is  ol)- 


Tlous  that  persons  who  engage  in  gaming 
by  means  of  selling  pools  on  horse  races  are 
no  more  within  the  protection  of  that  statute 
than  those  who  set  up  or  keep  faro  banks, 
for  In  each  case  gaming  is  carried  on  and 
made  a  business."  These  cases  seem  to  us 
conclusive  of  the  question  before  us.  It  was, 
no  doubt,  contemplated  by  all  of  the  partners 
that  each  of  them  would  contribute  what  he 
could  to  the  success  of  the  common  enter- 
prise. The  more  gaming  was  done,  the  more 
the  take-out  and  G.  A.  Stapp  was  as  much 
Interested  In  this  take-out  as  anybody  else. 
In  playing  there  he  therefore  was  furthering 
his  own  business,  which  was  a  felony.  Ky. 
St  f  1960.  It  was  never  Intended  by  the 
legislature  to  give  him  a  right  of  action 
against  his  partners,  or  them  against  btni, 
for  losses  in  the  business,  or  to  require  the 
court  to  settle  up  for  them  their  felonious 
enterprise.  And  If  he  is  not  given  a  right 
of  action,  then  his  creditor  cannot  sue,  for 
only  the  creditor  of  a  person  who  can  sue  is 
given  the  right  of  action. 
Judgment  affirmed.         ^ 


FARMERS'    &    SHIPPERS'    TOBACCO 
WAREHOUSE  CO.  v.  GIBBONS. 

(Court  of  Appeals  of  Kentucky.      Feb.  18> 

1003.)  ! 

APPEAL-LAW  OP  THE  CASH— WRONGFUL  AT-  ! 

TACHMENT— SCOPE  OP  CAUSE  OF  ACTION.  | 

1.  On  the  trial  of  a  wrongful  attachment  suit  ' 
the  court  instructed  that  plaintiff  was  entitled 
to  such  damages  as  he  sustained  by  reason  o(  j 
the  seizure  of  his  tobacco  under  the  attachment 
or  purported  copies  thereof,  thus  charging  de-  I 
feudant  not  only  for  the  tobacco  actually  taken 
possession  of  by  the  officer,  but  also  that  re- 
strained from  plaintiff  by  persons  served  with  ' 
copies  of  the  writ  On  appeal  the  court  did  not 
disapprove  this  instruction,  but  said:  "But  the 
injury  for  which  appellee  [plaintiff]  has  a  cause 
of  notion  is  that  the  attachment  •  •  •  was 
by  direction  of  appellant  levied  upon  his  i»-op- 
erty,  and  the  averments  of  the  petition  are  suf- 
ficient to  support  a  cause  of  action  for  such 
wrongful  levy  and  seizure,  and  for  damages  to 
the  property  levied  upon,"  etc.  Held,  that  plain- 
tiff's right  to  recover  damages  for  all  the  tobac- 
co restrained  was  settled  by  the  decision  on  ap- 
peal, and  a  similar  instruction  given  on  a  re- 
trial could  not  be  reviewed. 

Appeal  from  circuit  court.  Bracken  county. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Gibbons  against  the 
Farmers'  &  Shippers'  Tobacco  Warehouse 
Company.  Judgment  for  plaintiCF,  and  de- 
fendant appeals.    Affirmed. 

W.  H.  Wadsworth  and  J.  R.  Minor,  for  ap- 
pellant.   M.  L.  Harbison,  for  appellee. 

PATNTER,  J.  This  is  the  second  appeal. 
On  the  former  one  the  court  delivered  an 
opinion  which  Is  in  56  S.  W.  2.  The  court 
eliminated  one  of  the  causes  of  action,  and 
stated  the  remaining  one  In  language  as  fol- 
lows, to  wit:  "But  the  Injury  for  which  ap- 
pellee has  cause  of  action  is  that  the  attach- 
ment against  W.  A.  Gibbons  was  by  the  dl- 
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rectlon  of  the  appellant  levied  upon  bis  prop- 
erty, and  the  averments  of  the  petition  are 
snfflclent  to  support  a  cause  ot  action  for  such 
wrongful  levy  and  seizure,  and  for  damages 
to  the  property  levied  upon  that  directly  flow- 
ed therefrom."  It  is  insisted  that,  although 
the  plaintiff  may  have  directed  the  proi)erty 
to  be  levied  upon,  the  attachment  was  not 
executed  in  the  manner  provided  by  law,  and 
therefore  no  injury  could  result  to  the  appel- 
lee for  which  the  appellant  is  liable.  On  the 
trial  the  court  allowed  the  appellee  to  recover 
damages  for  depreciation  of  not  only  the  to- 
bacco taken  into  actual  possession  by  the 
sheriff,  but  for  the  depreciation  of  all  of  the 
tobacco  restrained  or  withheld  from  him  by 
persons  who  did  so  by  reason  of  the  service 
upon  them  of  the  purported  copies  of  the  writ 
On  the  former  trial  the  court  did  likewise, 
and  in  submitting  that  question  to  the  Jury 
gave  instruction  No.  1,  which  reads  as  fol- 
lows: 'The  Jury  are  Instructed  that  they 
shall  find  for  the  plaintiff  such  damag^es  as 
he  sustained  by  reason  of  the  seizure  or  de- 
tention of  the  tobacco  and  money  mentioned 
In  proof  under  the  attachment  or  pmimrted 
copies  thereof  Issued  in  the  former  cause. 
The  measure  of  damages  for  the  detention  or 
sieizure  of  the  money  mentioned  in  the  proof 
is  Interest  on  the  sum  garnished  at  the  rate 
of  6  per  cent,  per  annum  from  the  date  of 
the  seizure  and  service  of  the  writ  of  attach- 
ment and  garnishment  or  purported  copy 
thereof,  to  the  date  of  its  discharge.  The 
measure  of  damages  for  the  seizure  or  deten- 
tion of  the  tobacco  mentioned  In  proof  is  the 
diirerence  in  value.  If  there  was  any  depre- 
ciation In  value  of  the  tobacco,  of  which  the 
plaintiff  was  the  sole  owner,  and  one-half 
of  the  difference  in  value  of  the  tobacco  of 
which  plaintiff  was  the  owner  of  a  one-half 
interest  on  the  date  of  the  seizure  and  service 
of  the  purported  copies  of  the  writ  of  attach- 
ment and  garnishment,  the  date  of  the  dis- 
charge or  release  of  the  tobacco;  also  all  ex- 
penses incurred  by  plaintiff  for  storage,  insur- 
ance on  toba?co  during  the  period  It  was  so  re- 
strained; and  also  the  necessary  rehandling  of 
said  tobacco,  if  such  was  necessary,  and  such 
expense."  It  will  be  observed  that  this  In- 
stmctlon  submitted  to  the  Jury  on  the  first 
trial  the  very  questions  which  the  appellant 
contends  should  not  have  been  submitted  to 
the  Jnry  on  the  last  trial,  for  on  it  the  court 
gave  substantially  the  same  instruction  as  No. 
1,  quoted  above.  The  court  decided  that  the 
only  cause  of  action  remaining  was  the  one 
submitted  to  the  Jury  by  that  instruction.  It 
did  not  condemn  this  Instruction  on  the  for- 
mer appeal,  and  we  must  treat  it  as  having 
approved  it  as  properly  submitting  the  Issue 
to  the  Jury.  The  doctrine  of  res  Judicata  pro- 
hibits US  from  reviewing  the  action  of  the 
court  on  tbe  question  on  the  former  appeal 
of  this  case.  Davis  v.  McOorkie,  14  Bush, 
746.  The  facts  authorized  the  submission  of 
the  ease  to  the  Jury,  and  the  verdict  is  not 
If  at  all,  80  palpably  against  the  weight  of 


evidence  as  to  warrant  as  in  reversing  on 
that  ground. 
Judgment  is  affirmed. 


COMMONWEALTH   v.  TARVIN,  Judge. 

(Court  ot  Appeals  of  Kentucky.      Feb.  17, 
1903.) 

APPEAL— TIME  FOR  PRAYING-JTJDOMENT— 

WHEN  FINAL. 
1.  A  motion  for  new  trial  auBpends  the  judg- 
ment until  the  motion  is  overruled,  and  until 
such  time  there  is  no  Judnnent  within  the 
meaning  of  Cr.  Code,  |  8^,  which  provides 
that  the  appeal  must  be  prayed  during  the  term 
at  which  the  judgment  is  rendered,  and  i^all 
be  granted  if  the  record  is  lodged  in  the  clerk's 
office  of  the  court  of  appeals  wiUiin  60  days 
after  the  judgment 

"To  be  officially  reported." 

Application  for  a  writ  of  mandamus  by  the 
commonwealth  of  Kentucky  against  James 
P.  Tarvin,  Judge.    Granted. 

O.  J.  Pratt  and  D.  A.  Glenn,  for  the  Com- 
monwealth. George  Washington  and  Joe  L. 
KlUson,  for  appellee. 

BDBNAM,  O.  J.  The  Bavarian  and  other 
brewing  companies  were  Indicted  by  the 
grand  Jury  of  Kenton  county  for  a  violation 
of  section  3915  of  the  Kentucky  Statutes, 
which  is  a  section  of  the  act  of  May  20, 
1890,  prohibiting  combinations  by  corpora- 
tions, partnerships,  individuals,  or  persons, 
or  assofiiatlons  of  persons,  for  the  purpose  of 
regulating,  controlling,  or  fixing  the  price  of 
any  merchandise,  manufactured  article,  or 
property  of  any  kind.  Section  3917  pre- 
scribed a  fine  of  not  less  than  $S0O  nor  more 
than  15,000  for  the  violation  of  the  preceding 
section.  A  trial  of  the  defendants  under  the 
indictment  on  the  8th  of  October,  1902,  re- 
sulted in  a  verdict  for  the  defendants,  which 
was  rendered  under  a  peremptory  instruc- 
tion from  the  court.  On  the  following  day 
the  commonwealth's  attorney  for  that  dis- 
trict filed  grounds  and  entered  a  motion  for 
new  trial.  At  the  sitting  of  the  court  on  Oc- 
tober 20,  1902,  the  motion  was  continued  by 
consent  '  On  October  .20,  1902,  the  motion 
was  again  continued  for  two  weeks,  but  the 
record  does  not  show  at  whose  Instance.  On 
November  4tb  the  motion  was  again  contin- 
ued for  two  weeks.  On  November  24,  1902, 
the  motion  for  a  new  trial  was  set  for  oral 
argument  on  December  8,  1902.  On  Decem- 
ber 8,  1902,  the  defendants  moved  the  court 
to  strike  the  motion  and  grounds  for  a  new 
trial  from  the  file,  and  the  argument  on  the 
motion  for  a  new  trial  was  continued  until 
December  15th.  On  December  22d  both  mo- 
tions were  submitted,  and  on  December  26th 
the  trial  court  overruled  the  motion  of  the 
commonwealth  for  a  new  trial,  to  which  the 
plaintiff  excepted,  and  asked  the  court  to 
grant  it  an  appeal  to  the  court  of  appeals. 
Defendants  objected  to  this,  and  the  court 
took  time.    On  December  SOtfa  the  common- 
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wealth's  attorney  moyed  the  court  to  dispose 
of  his  motion  for  an  appeal,  which  was  first 
made  on  December  8,  1902,  and  this  motion 
was  finally  submitted  on  January  12,  1903. 
At  a  sitting  of  the  court  on  January  21,  1903, 
the  motion  of  the  commonwealth  for  an  ap- 
peal to  the  court  of  api>eals  was  overruled, 
and  the  appeal  refused,  to  which  the  com- 
monwealth excepted.  On  the  28th  of  Janu- 
ary, 1903,  the  commonwealth  of  Kentucky, 
by  O.  J.  Pratt,  attorney  general,  appeared  in 
this  court,  and  filed  a  certified  transcript  of 
the  orders  of  the  court  below,  and  asked  that 
a  writ  of  mandamus  should  issue  against  the 
Honorable  James  P.  Tarvin,  judge  of  the 
Kenton  circuit  court,  requiring  him  to  grant 
an  appeal  from  the  Judgment  of  the  Kenton 
circuit  court  overruling  the  motion,  to  which 
the  Honorable  James  P.  Tarvin,  as  Judge  of 
the  Kenton  circuit  court,  filed  a  response,  in 
which  he  says,  in  substance,  that  be  had 
reached  the  conclusion  that  the  common- 
wealth was  not  entitled  to  file  a  motion  for 
a  new  trial  in  the  case,  and  that  he,  as  Judge 
of  the  Kenton  circuit  court,  had  no  Jurisdic- 
tion to  pass  on  same,  and  that  more  than  60 
days  having  elapsed  since  the  rendition  of 
the  Judgment  on  October  8,  1902,  before  the 
commonwealth  moved  for  an  appeal,  its  mo- 
tion came  too  late,  and  was  consequently 
overruled. 

By  section  347  of  the  Criminal  Code,  the 
court  of  appeals  Is  given  appellate  Jurisdic- 
tion of  penal  actions  and  prosecutions  for 
misdemeanors,  if  the  Judgment  be  for  .the  de- 
fendant, in  cases  in  which  a  fine  exceeding 
$50  might  have  been  inflicted.  Section  848 
provides:  "The  appeal  must  be  prayed  dur- 
ing the  term  at  which  the  Judgment  is  ren- 
dered, and  shall  be  granted  upon  the  condi- 
tion that  the  record  be  lodged  In  the  clerk's 
office  of  the  court  of  appeals  within  sixty 
days  after  the  Judgment."  Section  850: 
"When  the  commonwealth  attorney  prays  an 
appeal,  the  clerk  shall  forthwith  make  and 
cerUty  a  complete  transcript  of  the  record 
and  transmit  the  same  to  the  attorney  gener- 
al, or  deliver  It  to  the  commonwealth's  attor- 
ney for  that  purpose.  And  if  the  attorney 
general  on  inspecting  the  same  b'elieve  It 
proper  to  take  the  appeal,  he  shall  do  so  by 
filing  the  transcript  in  the  clerk's  office  of  the 
court  of  appeals  In  sixty  days  after  Judg- 
ment" There  has  been  no  change  in  these 
provisions  of  the  Code  since  It  took  effect,  on 
the  1st  of  July,  1854.  In  Commonwealth  Y. 
Adams,  65  Ky.  338,  which  was  decided  In 
1866,  this  court  construed  these  sections  of 
the  Code,  and  held,  first,  that  appeals  from 
Judgment  of  circuit  courts  in  misdemeanor 
cases  must  be  taken  at  the  term  at  which  the 
Judgment  was  rendered,  and  the  record  filed 
In  the  clerk's  office  of  the  court  of  appeals 
within  60  days  after  Judgment.  In  Common- 
wealth V.  McCready,  68  Ky.  877,  the  ruling 
In  the  Adams  Case  was  adhered  to.  But  It 
appears  that  In  that  case,  after  Judgment 
was  rendered  and  the  motion  for  a  new  trial 


had  been  overruled,  time  was  given,  by  con- 
sent of  parties,  until  the  first  day  of  the  next 
term  to  file  a  bill  of  exceptions.  And  it  'was 
held  to  be  still  Incumbent  upon  the  appellee 
to  file  the  record  within  00  days  after  tlie 
Judgment.  In  the  case  of  The  Louisville 
Chemical  Works  v.  Commonwealth,  71  Ky. 
179,  it  was  held  that  a  motion  for  a  new  trial 
suspended  the  Judgment,  and  that  no  appeal 
could  be  prosecuted  until  after  the  motion  for 
a  new  trial  had  been  disposed  of.  The  court, 
through  Judge  Pryor,  said:  "No  appeal  can 
be  taken  by  either  party  (plaintlft  or  defend- 
ant) to  this  court  from  the  Judgment  of  an 
inferior  court,  in  a  case  like  this,  without  first 
making  a  motion  for  a  new  trial  in  the  court 
where  the  error  complained  of  occurred.  Up- 
on the  hearing  of  the  motion,  if  overruled,  the 
party  complaining  files  his  bill  of  evidence, 
and  is  then  in  a  condition  to  bring  his  case  to 
this  court  and  not  before.  If  either  party 
should  bring  the  case  here  upon  the  judg- 
ment alone,  with  the  motion  for  a  new  trial 
pending  In  the  lower  court,  or  without  hav- 
ing made  such  motion,  the  dismissal  of  the 
appeal  would  be  the  inevitable  result.  If  ap- 
pellants had  appealed  from  the  Judgment  In 
this  case  at  the  time  it  was  entered,  viz.,  at 
the  November  term,  and  filed  their  record  in 
this  court,  with  the  motion  for  a  new  trial 
pending  in  the  lower  court,  and  continued 
over  imtil  December  term,  we  are  at  a  loss 
to  perceive  how  this  court  could  take  jurisdic- 
tion and  try  the  appeal.  There  is  no  Judg- 
ment In  fact,  upon  the  verdict  of  a  Jury,  until 
the  motion  for  a  new  trial,  if  made  in  proper 
time,  is  disposed  of.  This  motion  suspends 
the  Judgment,  and  it  has  no  more  effect  than 
the  verdict  of  the  jury  imtil  the  application 
for  a  new  trial  is  overruled.  Any  other  con- 
struction of  the  law  would  deprive  the  parties 
of  the  right  to  an  appeal  in  all  cases  where 
the  court,  for  prudential  reasons,  or  other- 
wise, saw  proper  to  continue  the  motion  from 
one  term  to  another,— a  right  that  the  court 
can  exercise,  and  over  which  neither  the 
counsel  nor  his  client  has  any  control."  It 
seems  to  follow  from  these  provisions  of  the 
Code,  and  from  the  construction  given  them 
In  the  case  quoted,  that  a  motion  for  new 
trial  was  necessary,  to  enable  this  court  to 
correct  errors  growing  out  of  the  evidence  or 
Instructions  given  to  the  Jury  In  the  court 
below.    This  court  has  uniformly  held  that  | 

a  motion  for  a  new  trial  suspends  the  Judg- 
ment in  a  dvil  case,  and  may  be  continued 
and  passed  on  at  a  subsequent  term.  See 
Louisville  Rock  Lime  Co.  v.  Kerr,  78  Ky.  12; 
Harper  v.  Harper,  10  Bush,  447;  Turner  v. 
Johnson  (Ky.)  85  S.  W.  923;  and  Trapp,  etc., 
V.  Aldrlch  (Ky.)  67  S.  W.  834. 

We  are  therefore  of  the  opinion  that  the 
motion  for  a  new  trial  had  the  effect  to  sus- 
pend the  Judgment  until  it  was  finally  over- 
ruled, or,  in  other  words,  that  the  Judgment 
only  became  final  when  the  motion  for  a  new 
trial  was  finally  overruled,  and  that  under 
section  348  of  the  Criminal  Code,  it  waa  the 


Digitized  by 


Google 


Ky.) 


HOME  1N&  CO.  V.  WOOD. 


15 


ixrts  of  tbe  defendant  to  have  granted  the 
appeal  prayed;  and  he  la  directed  to  conform 
bis  rulings  In  this  matter  to  the  views  herein 
expressed,  and  order  will  go  aa  prayed. 


HOME  INS.  CO.  T.  WOOD. 

(Court  of   Appeals  of  Kentncky.     Feb.   13, 

19(».) 

IMSUHANCB-PRBHIUMS— WAIVER   OF   PAT- 

MBNT— SICKNESS  AS  EXCUSE. 

L  A  fire  polity  proTided  that  there  should  be 
no  liability  while  a  payment  on  the  premium 
note  was  past  due  and  unpaid.  The  note  pro- 
vided for  payment  at  the  company's  office. 
Btld,  that  any  waiver  contained  in  the  agent's 
subsequent  voluntary  agreement  to  bring  the 
note  to  insored  cotdd  be,  and  was,  revoked  by 
notice  from  the  company  to  pay  at  its  office. 

2.  It  being  provided  by  a  fire  policy  that  it 
shall  not  be  m  force  while  a  payment  on  th« 
premium  note  is  past  due  and  unpaid,  it  is  no 
ezcttse  for  nonpayment  that  insured  was  sick. 

Appeal  from  circuit  court,  Warren  county, 

"Not  to  be  officially  reported." 

Action  by  John  T.  Wood  against  the  Home 
Insurance  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Beversed. 

Sims  &  Orider  and  Guy  H.  Herdman,  for 
appellant.  HcQuown  &  Bradburn,  for  ap- 
pellee. 

BURNAM,  C.  J.  The  appellant  Issued  to 
aiq;)ellee  a  policy  insuring  his  bam  and  con- 
tents for  five  years  from  the  Tth  of  Decem- 
ber, 1885,  'Which  contained  the  following 
stipulation:  "It  la  expressly  agreed  that  this 
company  eball  not  be  liable  for  any  loss  or 
damage  that  may  occur  to  the  property 
herein  mentioned  while  any  installment  of 
the  installment  note  given  for  premium  npon 
this  policy  remains  past  due  and  unpaid,  or 
while  any  single  payment  of  the  premium  re- 
mains past  due  and  unpaid."  In  considera- 
tion of  the  policy,  the  appellee  paid  to  the 
agent  of  the  appellant  (7  in  cash,  and  ex- 
ecuted the  following  obligation:  "For  value 
received.  In  policy  dated  the  9th  day  of  De- 
cember, 1885,  Issued  by  the  Home  Ins.  Co. 
of  New  York,  I  promise  to  pay  said  company 
or  order,  by  mall,  if  requested,  at  the  office 
of  its  Western  Farm  Department,  In  Chi- 
cago, IlL,  $28.00,  in  installments  as  follows: 
$7.00  upon  the  Ist  of  Dec,  1886;  $7.00  on 
the  1st  of  Dea,  1887;  $7.00  on  the  1st  of 
Dec.,  1888;  $7.00  on  the  Ist  of  Dec.,  1890,— 
withoat  interest  It  is  hereby  agreed  that. 
In  case  any  one  of  the  Installments  herein 
named  shall  not  be  paid  at  maturity,  *  *  • 
this  company  shall  not  be  liable  for  loss  dur- 
ing such  default,  and  the  said  policy  shall 
lapse  until  payment  is  made  to  this  company 
at  the  Western  Farm  Department,  at  Chi- 
cago." The  Installment  due  on  the  1st  day 
of  December,  1898,  was  not  paid  at  maturity, 
and  the  insured  bam,  with  Its  contents,  was 
boned  op  on  the  22d  day  of  December, 
1890,  whilst  the  Installment  premium  re- 
mained unpaid.  The  company  having  de- 
cided to  pay,  appellee  brought  this  suit  to 


coerce  payment  Appellant  pleaded  and  re- 
lied on  the  foregoing  provisions  of  the  pol- 
icy and  note  to  avoid  liability.  Appellee,  in 
bis  reply,  seeks  to  escape  the  forfeiture  pro- 
Tided  for  In  the  policy  and  note  for  default 
in  the  payment  upon  two  grounds:  First 
Because  this  provision,  he  alleges,  was  waiv- 
ed by  the  defendant  through  its  agent  Dear- 
Ing,  before  the  last  Installment  of  the  premi- 
um became  due.  Second.  He  alleges  that 
about  the  last  of  November,  1888,  he  was 
taken  violently  ill,  and  was  unable  to  attend 
to  any  of  his  business  matters,  and  that 
whilst  in  this  condition  his  bam  and  other 
property  insured  by  the  defendant  was  burn- 
ed up. 

The  defendant  in  Its  rejoinder,  denies  the 
alleged  promise  or  agreement  made  with 
Dearing,  and  alleges  that  on  the  15tb  day 
of  November,  it  mailed  to  appellee  the  fol- 
lowing notice: 

"Chicago,  Nov.  15,  1898.  John  T.  Wood: 
Your  fifth  installment  of  premium  for  Insur- 
ance in  the  Home  Ins.  Co.  of  New  York, 
seven  dollars,  falls  due  on  the  first  day  of 
next  month.  Please  remit  Immediately  the 
above-named  sums  by  draft  on  Chicago  or 
New  York,  or  by  post  office  order  or  express 
money  office  order,  payable  to  the  Home 
Ins.  Co.  of  New  York.  •  *  •  We  Inclose 
herewith  an  addressed  envelope,  in  which 
please  retnm  this  sheet  with  the  amount 
designated.  Respectfully  yours,  H.  H.  Walk- 
er, Secretary. 

"P.  8.  Do  not  fail  to  fill  and  sign  the  fol- 
lowing blank  attached  below,  and  retnm  this 
whole  sheet  with  remittance.  In  the  return 
envelope.  Write  your  name  plainly,  also  the 
name  of  the  post  office  at  which  you  now  re- 
ceive your  mail,  so  that  we  may  change  our 
records  If  your  name  or  address  is  not  re- 
corded correctly." 

Plaintiff  testified  upon  the  trial  that,  three 
or  four  months  before  the  Installment  be- 
came due,  he  had  an  interview  with  John 
Dearing,  the  agent  of  the  company,  who  call- 
ed upon  him  to  pay  an  overdue  premium  up- 
on a  policy  of  Insurance  upon  his  dwelling 
house,  which  be  paid,  and  that  at  this  time 
he  asked  Dearing  if  he  had  the  note  for  the 
last  premium  on  bis  bam,  which  fell  due  on 
the  1st  day  of  the  following  December;  that 
Dearing  answered,  "No;"  that  he  then  said 
to  Dearing;  "If  yon  will  get  that  note,  and 
send  It  to  the  bank,  I  will  pay.  I  had  rather 
pay  it  now;"  that  In  response,  Dearing  said 
that  It  was  aU  right— that  be  would  bring  it 
down  some  time  when  he  came  on  other 
business.  Plaintiff  admitted  upon  cross-ex- 
amination that  Dearing  told  him  at  that 
time  that  it  was  not  the  rale  of  the  com- 
pany to  send  the  note,  and  the  way  for  him 
to  do  was  to  send  the  money,  and  the  com- 
pany would  forward  the  note;  that  In  re- 
sponse to  this,  he  said  It  was  not  his  rule,  and 
was  not  cnstomary  throughout  the  county; 
that  when  his  note  was  paid  he  wanted  it 
and  would  require  It  but  that  he  never  sent 


Digitized  by 


Google 


16 


72  SOUTHWI28TE1BN  RBiPORTEB. 


(Kj. 


It  to  the  bank.  Dearing  denied  the  whole  of 
this  conTersation.  This  conrenation  Is  not 
as  definite  and  specific  as  it  might  be,  but, 
even  if  we  concede  that  it  amounted  to  a 
waiver  of  the  express  stipulation  of  the  note 
that  the  installment  was  to  be  paid  direct 
to  the  company  at  its  home  office,  in  Chicago, 
it  was  based  upon  a  mere  voluntary  agree- 
ment, without  consideration,  which  the  com- 
pany had  the  power  to  withdraw  upon  notice; 
and  we  are  of  the  opinion  that  the  notice  of 
November  15,  1890,  which  appellee  admits  he 
received,  amounted  to  a  revocation  of  the 
alleged  waiver  made  by  Dearing. 

Nor  can  appellee  avail  himself  of  the  de- 
fense of  sickness,  relied  on  in  the  second 
paragraph  of  his  reply.  It  is  a  well-settled 
rule  of  law  that,  where  the  law  itself  creates 
a  duty,  the  nonperformance  of  it  will  be 
excused  by  an  unavoidable  accident  previ- 
ous to  its  performance.  But  this  principle 
has  no  application  to  a  case  where  a  person 
has  created  a  charge  or  obligation  upon  him- 
self by  an  express  contract  In  the  latter 
case  he  will  not  be  permitted  to  excuse  him- 
self therefrom  by  pleading  an  act  of  Ood 
rendering  performance  impossible.  Bee  A. 
&  B.  En.  of  Law  (2d  Ed.)  v.  1,  page  588,  and 
authorities  there  cited.  This  doctrine  b^s 
also  been  repeatedly  announced  by  this  court 
See  Beaty  &  Skinner  v.  Scrivener,  19  Ky. 
139;  Bohannons  v.  Lewis,  19  Ky.  380;  Sin- 
gleton V.  Carrol,  29  Ky.  527,  22  Am.  Dec. 
95;  Helburn  v.  Mofford,  70  Ky.  174.  We  are 
therefore  of  the  opinion  that  the  court  erred 
in  falling  to  direct  the  Jury  to  rettirn  a  ver- 
dict for  the  defendant  upon  their  motion  at 
the  close  of  plalntifT's  testimony. 

For  reasons  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


HARRIS  V.  TUITLB. 

(Court  of  Api>eal8  of  Kentucky.      Feb.  17, 
1903.) 

PARTNBRSHIP-MORTOAQE-PIRM  DBBTS- 
PRIORITY. 

1.  Each  of  two  partners  gave  a  mortKa^e  on 
an  andivided  one-half  of  the  partnership  prop- 
erty to  secure  a  persoual  debt,  but  before  they 
were  recorded  the  partners  gave  a  mortgage  on 
the  firm  property  to  secure  a  prior  debt.  One 
of  the  partners  testified  that  the  other  partner 
understood  when  the  first  mortgages  were  given 
that  they  only  gave  a  lien  on  their  interest  in 
the  property  after  the  partnership  debts  were 
paid,  each  partner  reserving  his  equitable  lien 
for  the  payment  of  partnership  debts.  The  oth- 
er partner  contradicted  such  testimony,  but  the 
mortgagee  in  the  firm  mortgage  testified  that 
the  iatter  partner  stated  that  there  was  no  prior 
mortgage  lien.  Beld,  that  a  judgment  that  the 
firm  debt  was  a  superior  Hen  would  be  afiSrmed. 

Appeal  from  circuit  court,  Barren  county. 

"To  be  officially  reported." 

Action  by  E.  A.  Tuttle  against  H.  S.  Har- 
ris and  others.  From  a  Judgment  for  plain- 
tiS,  defendant  Harris  appeals.    Afilrmed. 


Jno.  W.  Ray  and  Sturgeon  A  James,  for 
appellant  W.  L.  Porter  and  Y.  H.  Balrd,  for 
app^ee. 

NTJNN,  J.  The  substance  of  the  facts  of 
this  case  appear  to  be  that  J.  T.  Harris,  who 
is  a  son  of  appellant,  H.  S.  Harris,  and  S.  L. 
Bowen,  who  is  a  son-in-law  of  appellee,  E.  A. 
Tuttle,  formed  a  copartnership  under  the 
style  of  the  Glasgow  Electric  Light  &  Pow- 
er Company.  They  were  equal  partners. 
Each  borrowed  the  capital  with  which  he  be- 
gan,—Harris,  from  his  mother,  appelUint: 
and  Bowen,  from  his  father-in-law,  Tuttle, 
appellee.  The  sum  loaned  In  each  Instance 
was  $7,500.  It  was  agreed  all  along  that 
each  was  to  give  a  mortgage  on  the  undi- 
vided one-balf  of  the  property  to  secure  the 
loan  made.  On  the  27th  of  May,  1896,  the 
final  amount  to  make  the  $7,600  was  loaned 
to  Harris  by  his  mother,  and  on  that  day  be 
executed  to  her  his  note  for  the  full  sum,  and 
also  executed  a  mortgage  to  her  on  his  one- 
half  of  the  property  to  secure  the  note,  as 
be  had  agreed  to  do.  On  the  same  day,  Bow- 
en executed  a  note  and  mortgage  to  appellee, 
Tuttle,  for  the  like  sum  of  $7,500  to  secure 
the  loan  from  him,  as  be  had  agreed  to  do. 
These  mortgages  were  not  acknowledged  and 
lodged  for  record  until  June  17,  18G6.  On 
May  81,  1888,  Just  four  days  after  the  execu- 
tion of  the  notes  and  mortgages,  but  before 
they  were  acknowledged  and  lodged  for  rec- 
ord, Harris  and  Bowen  executed  a  note  and 
mortgage  to  Trigg  ft  Co.,  to  secure  a  prlot 
indebtedness,  in  the  sum  of  $4,000.  This 
mortgage  to  Trigg  ft  Co.  was  filed  and  re- 
corded November  8,  1808.  This  note  and 
mortgage  for  $4,000  was  sold  and  transferred 
by  Trigg  &  Co.  to  appellee,  E.  A.  Tuttle,  and 
he  brought  suit  upon  it  on  the  21st  day  of 
January,  1899,  against  Harris  &  Bowen,  as 
partners,  and  Annie  M.  Bowen  and  H.  S. 
Harris,  etc.  Appellee  alleged  in  his  petition 
that  his  lien  for  the  $4,000  mortgage  debt 
was  a  prior  Uen  over  the  mortgage  debt  of 
himself  and  that  of  appellant  H.  S.  Harris, 
for  $7,500  each.  The  appellant  filed  an  an- 
swer denying  this  allegation,  and  alleging 
that  her  mortgage  was  a  superior  lien  to  that 
of  appellee,  for  the  $4,000  debt  or  any  one 
else,  except  the  mechanic's  lien  of  B.  B.  Da- 
vis. The  special  commissioner  in  the  case 
reported,  and  the  lower  court  adjudged,  that 
all  of  the  firm's  debts  were  superior  liens, 
and  should  be  paid  before  the  individual 
debts  of  the  two  partners;  and  on  this  Judg- 
ment Tuttle  received  on  his  $4,000  debt  and 
its  interest  the  sum  of  $3,529.50,  and  the  ap- 
pellant H.  S.  Harris,  excepted  to  this  Judg- 
ment and  is  now  here  on  appeal. 

Appellant  claims  that  by  the  mortgage  of 
her  son  to  herself,  and  H.  L.  Bowen  to  his 
father-in-law,  Tuttle,  of  their  undivided  half, 
each,  of  the  partnership  property,  they  by 
that  act  waived  all  their  rights  to  partner- 
ship liens,  and  that  the  general  creditors  of 
the  partnership  have  no  lien  upon  the  part- 
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nershlp  property;  that  their  Uen  Is  derlva- 
tlre  only;  and  that  they  can  only  assert  sndi 
lien  when  the  partners  tbemaelves  can  do  bo. 
Admitting  this  to  be  true,  the  mortgages 
were  each  execnted  IndlTidually,— Bowen  to 
Tattle,  and  Harris  to  his  mother,— conveying 
each  of  their  undivided  half  Interests  In  said 
partn«8blp  property.  And  constming  these 
mortgages,  they  only  put  in  lien  to  the  mort- 
gagees their  Interests  In  the  property  after 
the  partnership  debts  were  paid;  each  part- 
ner reserving  his  equitable  lien  upon  all  the 
property  for  the  payment  of  partnership 
debts.  Bowen  swears  that  this  was  the  un- 
derstanding with  Harris  at  the  time  these  in- 
divldnal  mortgages  were  executed.  Harris 
contradicts  him  in  bis  testimony.  Trigg  and 
ntcklnson,  of  the  Hrm  of  Trigg  &  Co.,  cor- 
roborate Bowen.  They  say  that  they  made 
the  loan  of  $4,000  to  Bowen  &  Harris  directly 
with  Harris,  and  that  they  would  not  have 
loaned  the  money  to  them  except  upon  the 
statement  of  Harris  that  there  was  no  mort- 
gage lien  of  any  kind  upon  the  property. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


MIDDLESBOROUGH   R.   CO.   v,   STAL- 
LARD'S ADM'R. 

(Court  of  Appeals  of  Kentucky.      Feb.  17, 
1903.) 

MASTER  AND  SBRVANT— RAILROAD  BRIDOB 
BUILDBR— COLLISION  OF  HAND  CARS— RAIL- 
ROAD COMPANY'S  LIABILITY  FOR  DEATH— 
NKOLIOENCE— CONTRIBUTORY    NEOLIOENCK. 

1.  On  returning  from  work,  plaintiff's  intes- 
tate, a  railroad  bridge  builder,  was  placed  on  a 
band  car  with  others,  the  balance  of  the  crew 
being  placed  on  a  second  hand  car.  The  cars 
were  allowed  to  coast  down  a  grade,  being 
about  300  feet  apart,  and  running  gome  10 
miles  an  boor.  The  first  car  struck  a  mule, 
and  plaintiff's  intestate,  to  avoid  Injury,  jump- 
ed from  the  rear  of  the  car,  and  was  struck 
by  the  second  car.  No  attempt  wag  made  to 
■top  the  second  car  until  too  late  to  avoid  the 
accident.  Held,  that  the  railroad  company  was 
charjceable  with  negligence,  either  in  faillug  to 
stop  the  car  in  time,  if  that  were  possible,  or, 
if  it  were  not,  in  operating  the  two  cars  on  so 
steep  a  grade  so  close  together,  and  without  re- 
tainmg  control  of  the  brakes  on  the  second  car. 

2.  Plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence. 

Appeal  from  circuit  court.  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  J.  L.  Reader,  as  administrator 
of  W.  B.  Stallard,  deceased,  against  the  Mid- 
dleetmrough  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

3.  W.  Alcorn,  B.  D.  Warfield,  and  C.  W. 
Metcalf,  for  appellant.  Beckner  &  Jouett 
for  appellee. 

BURNAM,  C.  J.  The  appellee.  J.  L.  Read- 
er, administrator  of  W.  E.  Stallard,  recovered 
a  Judgment  against  the  appellant,  the  Mld- 
dlesborongh  Railroad  Company,  for  (2,000. 
for  the  death  of  his  intestate,  which  it  Is 
alleged  was  caused  by  the  negligence  of  the 
72  8  W.-f 


defendant  in  permitting  a  band  car  to  be  run 
against  him  while  In  the  service  of  the  ap- 
pellant Appellant  asks  a  roversal  on  the 
grounds:  First,  that  no  negligence  was  prov- 
en against  the  defendant,  and  that  the  ver- 
dict was  the  result  of  passion  and  prejudice; 
second,  that,  but  for  the  decedent's  contribu- 
tory negligence,  the  accident  would  not  have 
happened;  third,  that  the  court  erred  in  the 
Instruction  given  to  the  Jury.  The  testimony 
shows  that  the  decedent,  W.  E.  Stallard,  was 
working  for  the  appellant  as  one  of  a  gang 
of  bridge  builders  on  its  road  at  a  point  not 
far  from  the  city  of  Mlddlesborough;  that 
at  the  close  of  the  day's  work  the  whole  gang 
were  loaded  upon  two  hand  cars;  that  plain- 
tiff's Intestate,  with  5  other  persons,  was  on 
the  front  car,  and  that  about  15  others  were 
loaded  on  the  second  car;  that  there  was  a 
steep  grade  from  the  point  where  they  had 
been  at  work,  and  from  which  the  hand  car 
started  to  Mlddlesborough,  which  made  It 
unnecessary  for  the  occupants  of  the  car  to 
work  the  handles,  and  they  were  turned 
loose,  and  the  car  permitted  to  "coast,"  as 
one  of  the  witnesses  expresses  it  The  dis- 
tance between  the  cars  varied,  according  to 
the  testimony  of  the  witnesses,  from  200  to 
300  feet  A  mule,  which  suddenly  ran  on  to 
the  track  in  front  of  the  first  car,  was  struck 
and  knocked  down,  and  the  car  ran  up  on  its 
body.  The  men  on  this  car  jumped  oft;  some 
of  them  from  the  sides  of  the  car,  but  the 
decedent  Stallard,  and  one  Prior  Wilson, 
jumped  from  the  rear  end  of  the  car,  and 
Stallard  was  struck  by  the  second  car,  which 
Wilson  testifies  was  not  more  than  200  feet 
behind  the  first  car  at  the  time  the  mule 
was  struck,  and  was  running  down  grade  at 
the  rate  of  about  10  miles  an  hour;  that  he 
beard  some  one  call  "Look  out!"  and  he  step- 
ped off  the  track  Just  In  time  to  avoid  being 
struck  by  the  second  car.  But  Stallard  failed 
to  do  so,  and  was  knocked  down  and  killed. 
The  testimony  of  the  other  witnesses  as  to 
how  the  accident  occurred  does  not  material- 
ly differ  from  the  version  of  Wilson.  W.  S. 
Bean,  the  foreman  in  charge  of  the  front 
car,  says  that  the  rear  car  was  running  about 
250  feet  behind  his  car  when  the  mule  was 
struck,  and  could  have  been  stopped,  if  the 
brakes  had  been  promptly  applied,  In  a  dis- 
tance of  about  150  feet  W.  T.  Mills,  who 
was  section  foreman,  and  who  ha'd  charge 
of  the  rear  car,  testified  that  he  was  between 
200  and  300  feet  behind  the  first  car  when 
he  saw  the  men  jump  off  the  front  car;  that 
be  was  running  down  grade  with  loose 
brakes;  that  he  did  not  see  the  mule  before 
It  was  struck  by  the  front  car,  and  supposed 
the  men  were  getting  off  at  their  homes; 
that  no  one  bad  hold  of  the  handles,  and  he 
gave  no  order  to  apply  the  brakes  until  too 
late  to  avoid  the  collision.  The  witness  Logs- 
den,  the  general  manager  of  the  appellant 
company,  testifies  that  the  grade  of  the  track 
where  the  accident  occurred  is  about  60  feet 
to  the  mile,  and  that  a  coasting  car  would 
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run  IS  or  20  miles  an  bonr  at  tbat  point. 
Three  hundred  feet  Is  the  farthest  distance 
at  which  any  of  the  witnesses  place  the  rear 
car  at  the  time  the  first  one  struck  the  mule, 
and.  If  it  was  running  at  the  rate  of  10  miles 
an  hour,  It  would  have  only  taken  20  seconds 
for  It  to  have  overtaken  the  first  one.  All 
the  witnesses  testified  tbat  the  front  car  was 
In  plain  view  of  the  rear  car  when  the  acci- 
dent occurred,  and  it  is  evident  that,  if  the 
rear  car  could  have  been  stopped  in  time 
to  have  avoided  striking  decedent,  it  was 
gross  negligence  not  to  have  done  ao.  If,  on 
the  other  band.  It  could  not  have  been  stop- 
ped after  the  collision  of  the  first  car  witb 
the  mule,  it  was  gross  negligence  to  have 
operated  them  on  so  steep  a  grade  so  close 
together,  and  especially  not  to  have  retained 
control  of  the  brakes.  Taking  either  horn  of 
the  dilemma,  it  seems  to  us  that  defendant 
cannot  escape  the  charge  of  negligence. 

There  is  nothing  in  the  testimony  which 
Justifies  the  claim  of  appellant  that  Stallard 
was  guilty  of  such  contributory  negligence 
as,  but  for  which,  be  would  not  have  been 
struck  by  the  rear  car.  The  right  of  a  per- 
son to  damages  for  a  personal  Injury  is  not 
affected  by  bis  having  contributed  to  it,  un- 
less he  was  in  fault  in  so  doing.  "The  rule 
is  well  settled  that  where  an  empIoy6  is 
suddenly  and  unexpectedly  placed  in  a  posi- 
tion of  imminent  danger,  caused  by  the  fail- 
ure of  duty  on  the  part  of  others,  that  be 
will  not  be  held  guilty  of  contributory  negli- 
gence because  he  did  not  adopt  the  best 
means  of  escape,  or  made  an  error  in  Judg- 
ment as  to  the  best  course  to  pursue."  See 
tiayley's  Personal  Injuries,  sec.  1151;  South 
Covington  &  Cincinnati  Ry.  Co.  v.  Ware,  84 
Ky.  269,  1  S.  W.  4»3;  Thompson  on  Negli- 
gence, vol.  2,  1092;  Stokes  v.  SaltonstaU,  13 
Pet.  191,  10  L.  Ed.  115;  Price  on  American 
Railroad  Law,  p.  495. 

Serious  complaint  Is  made  of  the  instruc- 
tions. We  think  it  may  be  conceded  that 
they  are  not  drawn  with  technical  accuracy, 
but,  taking  them  as  a  whole,  they  are  more 
favorable  to  appellant  than  the  facts  seem  to 
warrant,  and  certainly,  taking  the  verdict  as 
a  criterion,  were  not  preJudldaL 

Judgment  aHIrmed. 


HALL  et  al.  v.  MBTTCALFB. 

(Court  of  Appeals  of  Kentucky.      Feb.  17, 
1903.) 

FORECLOSURE— DECEDKNT'S  ESTATE— ALLOW- 
ANCE OF  ATTORNEY'S  FEES— PAYMENT— SUF- 
FICIENCY OF  EVIDENCE  —  TAXATION  OP 
COSTS— APPEAL— OBJECTION  TO  DEPOSITIONS 
—TIME  OP  TAKING. 

1.  It  is  too  late,  on  appeal,  to  object  to  depo- 
sitions as  taken  without  notice. 

2.  Decedent  left  no  personal  estate.  A  mort- 
gagee instituted  foreclosure,  making  the  widow, 
son,  and  administrator  defendants,  and  also  an- 
other creditor.  The  widow  then  sold  the  land 
and  paid  all  the  debts.    At  the  settlement  the 

f  1.  Sea  DepoilUona,  vol.  16,  Cent.  Dig.  |  33*. 


mortgagee's  attorney  demanded  a  fee  of  $75; 
the  administrator's  attorney,  one  of  $50;  and  a. 
cost  bill  of  $19.36  was  presented.  The  mort- 
gagee stated,  without  contradiction  from  his  at- 
torney, that  the  latter' a  fee  was  to  have  been 
$20;  aud  the  administrator  denied  employing 
his  attorney,  though  he  later,  in  an  atlidaTii. 
demanded  the  allowance  of  a  fee  for  him.  Tbe 
note  secured  by  the  mortgage  was  proved  by 
affidavit  prepared  by  tbe  holder.  An  amended 
petition,  containing  averments  authorizing  a  ref- 
erence to  a  commissioner  to  settle  the  estate, 
was  not  filed  till  after  the  payment  of  the 
debts.  BM,  that  neither  attorney  was  entitled 
to  a  fee. 

8.  The  mortgagee's  debt  not  having  been  paid 
till  after  foreclosure  was  instituted,  lie  was  en 
titled  to  costs  accruing  to  the  time  of  payment 
including  $5  as  an  attorney's  fee,  as  is  usual  in 
equitable  actions. 

4.  In  foreclosure  of  a  mortgage  on  a  dece- 
dent's estate,  it  appeared  that  after  suit  was  in- 
stituted a  third  person  placed  $600  in  the  mort- 
gagee's hands,  with  which  to  effect  a  purchase 
at  commissiouer's  sale.  The  third  person  then 
bought  from  the  widow  and  son  for  $S50,  pac- 
ing them  the  balance  above  the  $600.  The 
mortgagee  then  settled  with  the  third  person  by 
returning  $42;  having  retained  enough  to  imy 
his  mortgage  debt  and  interest,  and  $15  in  sat- 
isfaction of  another  claim.  Beld,  that  it  was 
error  to  decree  a  sale  of  the  property,  as  the 
mortgagee's  debt  had  been  paid. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  ofilclally  reported." 

Suit  to  foreclose  a  mortgage  by  T.  T. 
Metcalfe  against  Julia  A.  Hall  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

Walker  G.  Hall,  for  appellants.  L.  L. 
Mauson  and  B.  F.  Grazianl,  for  appellee. 

SETTLE,  J.  Charles  L.  HaU  died  in  Ken- 
ton county,  Ky.,  Intestate.  Tbe  appellant 
Julia  A.  Hall  is  bis  widow,  and  the  appellant 
Edward  HaU  his  son  and  only  heir  at  law. 
On  November  21,  1900,  one  R.  J.  Perry  was 
appointed  and  qualified  as  the  administrator 
of  his  estate.  On  November  24,  1900,  this 
action  was  instituted  by  appellee  in  the  Ken- 
ton circuit  court  to  enforce  a  mortgage  lien 
that  had  been  given  him  on  a  small  tract  of 
land  by  the  decedent  and  his  wife  to  secure 
a  note  of  $500,  In  which  action  R.  J.  Perry, 
as  administrator  of  the  estate  of  the  decedent, 
the  latter's  widow  and  son,  and  Samuel 
Stephens  were  made  defendants.  The  peti- 
tion alleges  that  appellee,  T.  T.  Metcalfe, 
and  Samuel  Stephens  were  the  only  creditors 
of  the  estate,  but  fails  to  allege  tbat  the  de- 
cedent left  no  personal  estate,  or  not  enough 
thereof  tc  pay  his  debte;  nor  does  It  state 
the  amotmt  or  nature  of  the  claim  held  b; 
Samuel  Stephens  against  the  estate  Tbe 
prayer  of  the  petition  asks  a  sale  of  the  mort- 
gaged real  estate  to  pay  appellee's  debt,  and 
a  reference  of  the  cause  to  the  master  com- 
missioner for  settlement  of  the  estate,  and 
that  appellee  be  allowed  his  costa,  including 
attorney's  fees.  The  administrator  filed  an- 
swer, in  which  be  states  his  appointment 
and  qualification  as  administrator;  that,  so 
far  as  be  knows,  Metcalfe  and  Stephens  were 
the  only  creditors  of  C.  L.  Hall's  estate,  and, 
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further,  that  the  mortgage  note  of  appellee 
contained  usury,  as  it  calls  for  8  per  cent, 
interest,  -when  only  entitled  In  law  to  bear 
6,  and  asks  that  the  note  be  purged  of  usury, 
which  would  leave  $468.16  due  appellee,  in- 
stead of  the  larger  sum  claimed.  The  an- 
swer, like  the  petition,  is  silent  as  to  the 
nature  and  amount  of  the  Stephens  debt; 
and  It  also  fails  to  state  what  personal  es- 
tate, if  any,  was  left  by  the  decedent,  but 
concurs  in  the  prayer  of  the  petition  for  a 
reference  and  settlement,  and  asks  an  al- 
lowance to  himself  and  attorney.  It  appears 
from  the  record  that  the  appellant  Julia  A. 
Hall  had  ascertained  that  her  deceased  hus- 
band owed  about  $250  in  addition  to  appel- 
lee's debt,  and  a  part  of  this  sum  she  paid; 
but,  being  desirous  of  paying  all  his  debts, 
she  effected  a  sale  of  the  little  farm  covered 
by  appellee's  mortgage,  which  was  all  the 
estate  left  by  her  husband  at  $860,  which 
sum  was  sufficient  to  pay  the  debts  In  full, 
and  leave  her  and  her  son  $50  or  $75.  The 
answer  of  appellants  averred  that  all  the 
debts  of  the  decedent,  including  that  of  ai>- 
pellee,  had  been  fully  paid  by  them;  and 
they  exhibited  with  theb:  answer  a  schedule 
containing  the  names  of  the  creditors,  and  the 
sums  paid  them,  respectively,  which  showed 
the  ags:regate  indebtedness  to  be  $832.52, 
paid  out  of  the  proceeds  realized  from  the 
sale  of  the  farm,  leaving  to  appellants  $32.48. 
Appellee  filed  a  reply  traversing  the  aver- 
ments of  appellants'  answer,  and  appellants 
thereapon  took  the  depositions  of  several 
witnesses,  which  were  duly  filed  with  the 
clerk  of  the  Kenton  circuit  court  before  the 
submission  of  the  case,  as  appears  from  an 
order  of  court  It  is  contended  by  counsel 
for  appellee  that  the  depositions  were  taken 
without  notice,  or  upon  lusufflcient  notice, 
and  therefore  they  should  not  be  considered 
by  this  court  If  they  were  taken  without 
notice,  exceptions  should  have  been  filed  to 
them  In  the  lower  court,  and  before  the  sub- 
mission of  the  case;  bnt,  as  the  record  fails 
to  show  that  they  were  excepted  to  in  that 
court  It  Is  too  late  to  object  to  them  now,  and 
in  this  court.  The  depositions  furnish  indis- 
putable evidence  to  the  effect  that  as  far 
hack  as  December  21,  1900,  which  was  less 
than  a  month  after  the  institution  of  ap- 
pellee's action,  one  J.  C.  Cotton,  who  after- 
wards became  the  purchaser  of  the  farm 
from  appellants,  learning  of  the  mortgage 
debt  of  appellee,  went  to  see  him,  and  ad- 
vised him  of  his  purpose  to  purchase  the 
farm;  and  appellee  told  him  that  he  did  not 
wish  to  buy  the  farm,  but  would  buy  it  for 
him  (Cotton);  and  the  latter  then  placed  in 
his  hands  $G00  as  a  guaranty  that  he  would 
take  the  farm  if  appellee  would  buy  it  for 
him  at  commissioner's  sale,  and,  for  the  $G00 
then  left  with  him,  appellee  executed  to  Cot- 
ton bis  duebilL  It  Is  further  shown  by  the 
proof  that  Cotton  then  learned  that  appel- 
lants were  endeavoring  to  sell  the  farm 
through   Foster,   a  real   estate  agent:    and 


he  bargained  for  the  place  through  Foster 
at  the  price  of  $850,  and  paid  to  appellant 
Julia  A.  Hall,  and  certain  of  the  creditors, 
all  of  the  purchase  price  over  and  above 
the  $G00  in  appellee's  hands;  and,  upon  re- 
ceiving of  appellants  a  deed  conveying  him 
the  farm,  Cotton  again  saw  appeUee,  who 
settled  with  him  by  paying  back  to  him  $42 
out  of  the  $C00  which  had  been  left  with  him 
by  Cotton,  and,  after  paying  the  $42  to  Cot- 
ton, he  claimed  that  the  sum  retained  by  him 
only  equaled  the  principal  and  interest  of 
his  mortgage  debt  and  a  medical  bill  of 
$15  which  appellant  Julia  A.^  Hall  owed  him. 
Thus  we  find  that  appellee  not  only  received 
the  amount  of  liis  mortgage  debt,  but,  in 
addition,  that  he  appropriated  to  the  liquida- 
tion of  a  medical  bill  which  he  had  against 
the  widow  the  pittance  going  to  her  out  of 
the  money  left  in  his  hands  after  satisfying 
his  mortgage  debt  Notwithstanding  the  pay- 
ment of  his  debt  appellee  refused  to  release 
the  mortgage  lieu  which  he  held  upon  the 
farm  purchased  by  Cotton  of  appellants.  It 
appears  that  appellee's  attorney,  upon  being 
Informed  of  the  sale  of  the  land  to  Cotton, 
presented  himseU  while  the  parties  were 
making  out  a  list  of  the  debts  to  be  paid  out 
of  the  proceeds  of  the  sale,  and  demanded 
the  payment  of  a  fee  of  $75  for  services  ren- 
dered by  him  In  this  action  in  the  lower 
court  a  fee  of  $50  for  the  attorney  of  the 
administrator,  and  a  bill  of  $10.35  costs,  the 
payment  of  which  fees  and  costs  appellants 
refused.  Appellee  was  also  present  when 
these  fees  were  demanded,  and  he  then  stated 
In  the  presence  of  his  attorney,  and  without 
contradiction  from  him,  that  the  latter  had 
agreed  with  him  on  a  fee  of  $20  for  bis  serv- 
ices In  the  case.  The  administrator,  upon  be- 
ing asked  by  the  attorney  of  Cotton  about 
the  fee  demanded  by  his  attorney,  denied  that 
he  had  employed  him,  yet,  in  an  affidavit 
afterwards  filed  by  him  in  the  case,  he  de- 
manded the  allowance  of  a  fee  to  that  at- 
torney. The  lower  court,  in  the  Judgment 
rendered  upon  the  submission  of  the  case, 
allowed  appellee's  attorney  a  fee  of  $40,  a 
fee  of  $15  to  the  attorney  for  the  administra- 
tor, and  ordered  a  sale  of  the  laud  described 
in  the  mortgage  of  appellee  to  pay  the  debt 
sued  on,  and  the  costs  of  the  action.  This 
court  Is  now  asked  to  reverse  that  Judgment 
We  do  not  hesitate  to  say  that  the  Judg- 
ment in  question  Is  altogether  erroneous. 
There  was  no  necessity  for  the  appointment 
of  an  administrator  of  the  estate  of  the  de- 
cedent C.  L.  Hall,  as  there  was  no  personal 
estate  left  by  him.  No  proof  of  the  appel- 
lee's debt  was  necessary,  other  than  the  stat- 
utory affidavit  thereto  attached,  which  seems 
to  have  been  properly  made  by  the  holder 
of  the  note;  and  no  demand  for  its  payment 
before  suit  would  have  been  necessary,  had 
there  been  no  administrator.  The  action  to 
enforce  the  mortgage  lien  of  appellee  could 
have  been  maintained  by  simply  making  the 
widow  and  heir  at  law  parties.    Other  cred- 
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Itors,  If  known,  should  also  bave  been  made 
parties.  A  reference  to  the  commission  In 
such  a  case  would  have  presented  their  claims 
fully  to  the  court,  and  given  such  relief  as 
they  were  entitled  to.  The  manner  In  which 
this  action  has  been  instituted  and  conducted 
is  well  calculated  to  excite  suspicion  that  the 
recovery  of  attorney's  fees,  and  their  pay- 
ment out  of  the  estate  of  the  decedent,  is 
the  end  mainly  sought  to  be  attained.  It  Is 
not  the  policy  of  the  law,  nor  the  aim  of 
this  court,  to  permit  estates,  small  or  great, 
to  be  consumed  by  unnecessary  costs.  The 
action  was  not  one  to  settle  an  estate.  The 
original  petition  contained  no  statement  of 
fact  that  would  have  authorized  a  reference 
of  the  case  to  a  commissioner  for  the  purpose 
of  ascertaining  the  estate's  indebtedness,  or 
to  make  a  settlement  thereof.  In  fact,  the 
amended  petition,  which  contained  the  only 
averment  in  the  pleadings  to  the  effect  that 
the  decedent  left  no  personal  estate,  was  not 
filed  until  after  appellee  and  all  other  credit- 
ors had  been  paid  what  was  due  them  from 
the  estate. 

We  are  of  opinion  that  no  attorney's  fees 
should  have  been  allowed  by  the  lower  court, 
either  to  appellee's  attorney,  or  the  attorney 
of  the  administrator. 

We  are  also  of  the  opinion  that  the  lower 
court  erred  in  decreeing  the  enforcement  of 
appellee's  mortgage  lien,  and  a  sale  of  the  land 
in  satisfaction  of  the  mortgage  debt,  for,  ac- 
cording to  the  evidence,  his  debt  was  paid 
some  months  before  the  rendition  of  the  Judg- 
ment. But  Inasmuch  as  the  debt  was  not 
paid  until  after  suit  was  instituted,  appellee 
is  entitled  to  his  costs  incurred  in  the  pro- 
ceeding to  enforce  bis  lieu  down  to  the  time 
of  the  payment  of  his  debt— say,  February 
1,  1901.  The  costs  to  which  he  will  be  en- 
titled should  include  a  taxed  attorney's  fee 
of  $5,  as  is  usual  In  actions  in  equity.  In 
ail  other  respects  the  appellants  should  be 
allowed  their  costs. 

For  the  reasons  indicated,  the  Judgment  of 
the  lower  court  16  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
with  the  opinion  herein. 


B,  H.  TAYLOR,  JR.,  &  SONS    v.  LOUIS- 
VILI>E  PUBLIC  WAREHOUSE  CO. 

(Conrt  of  Appeals  of  Kentucky.      Feb,  17, 
1903.) 

CONTRACTS  —  BREACH  —  TERMINATION— REA- 
SONABLE TIME  — QUESTION  FOR  JURY  —  IN- 
STRUCTIONS—CONDUCT  OF  TRIAL— EXHIBITS 
GIVEN  TO  JURY— APPBAL-DIRBCTINQ  JUDG- 
MENT. 

1.  Plaintiff  deposited  certain  whisky  in  de- 
fendant's warehouse  under  a  contract  whereby 
defendant  agreed  to  hold  the  same  for  a  spec- 
ified charge  per  barrel  per  month,  and  to  loan 
or  secure  to  be  loaned,  and  renew  the  loans 
thereon,  at  $10  per  barrel,  so  long  as  it  re- 
mauied  in  the  warehouse.  Defendant  failed  to 
renew  the  loan,  thereby  forcing  the  sale  of  the 
whisky  at  a  loss.  Held,  in  an  action  for  the 
breach  of  such  contract,  that,  though  defend- 
ant had  the  right  to  terminate  the  contract  af^ 


er  the  expiration  of  a  reasonable  time,  the  qaes- 
tion  whether  a  reasonable  time  had  elapsed  be- 
tween the  making  of  the  contract  and  the  for- 
ced sale  was  for  the  jury. 

2.  An  instruction  that,  if  defendant  gave 
plaintiff  a  reasonable  notice  that  the  loan  would 
not  be  renewed,  then  the  jury  should  find  only 
the  amount  plaintiff  wonid  have  been  compelled 
to  pay  to  carry  the  loan  without  defeudant'a 
assistance,  was  Inapplicable  to  the  facts. 

8.  Thongh  the  conrt,  on  appeal  from  a  jodg- 
ment  rendered  for  defendant  on  the  second 
trial  of  the  case  on  the  trial  court  setting  aside 
the  judgment  rendered  for  plaintiff  on  the  first 
trial,  has  the  power  to  direct  the  entry  of  the 
first  judgment  when  It  was  erroueonsly  get 
aside,  it  will  not  do  so  where  the  defense  is 
supported  by  strong  evidence,  and,  in  the  opin- 
ion of  the  trial  court  presented  a  good  defense, 
and  especially  where  errors  were  committed  on 
the  first  trial. 

4.  In  an  action  for  the  breach  of  a  contract 
for  failure  to  renew  loans,  permitting  the  ad- 
vertisement for  the  sale  of  plaintiff's  property, 
caused  thereby,  to  be  sent  to  the  jury  after  the 
case  had  been  submitted  to  them,  was  errone- 
ous. 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  E.  H.  Taylor,  Jr.,  &  Sons  against 
the  Louisville  Public  Warehouse  Company. 
There  was  a  verdict  and  judgment  for  plain- 
tiff, which  the  conrt  set  aside,  and  granted  a 
new  trial,  which  resulted  in  a  Judgment  hi 
favor  of  defendant  Plaintiff  appeals  from 
the  Judgment  rendered  on  the  second  trial, 
and  asks  that  Judgment  be  entered  on  the 
verdict  given  on  the  first  triah  Judgment  re- 
versed, and  new  trial  ordered. 

Hargis  &  Duncan,  for  appellant  Helm, 
Bruce  &  Helm,  for  appellee. 

NUNN,  J.  This  was  an  action  brought  in 
the  Jefferson  circuit  court  by  appellant 
against  appellee  for  damages  on  an  alleged 
breach  of  contract,  whereby  It  claims  to  have 
suffered  to  the  extent  of  more  than  ?8,000. 
The  appellant  alleges,  in  substance,  in  its  pe- 
tition: That  in  the  spring  of  the  year  1893 
it  bad  In  its  bonded  warehouse  hi  Woodford 
county,  Ky.,  736  barrels  of  whisky,  contain- 
ing 50  gallons  to  the  barrel,  of  the  "Old  Tay- 
lor" brand,  which  was  worth  50  cents  per 
gallon.  That  on  the  27th  day  of  May,  1895. 
J.  S.  Taylor,  vice  president  of  appellant  it 
being  a  corporation,  made  and  entered  into 
a  contract  with  one  Coldewey,  who  was  then 
the  president  of  appellee,  a  corporation,  that 
appellant  would  ship  to  Louisville,  Ky.,  and 
deposit  In  appellee's  warehouse  said  738  bar- 
rels of  Old  Taylor  whisky  on  a  storage  charge 
of  5  cents  per  barrel  per  month,  and  that 
appellee.  In  consideration  therefor,  agreed 
with  appellant  to  loan  or  cause  to  be  loaned 
to  It  $10  per  barrel  on  said  whisky,  and  would 
renew  or  cause  to  be  renewed  the  loan  from 
time  to  time  as  long  as  the  whisky  remained 
In  the  appellee's  warehouse,  the  appellant  to 
pay  the  regular  bank  rates  of  Interest  and 
discounts  and  6  cents  per  barrel  per  month 
storage  to  appellee.  That  under  tills  contract 
appellant  shipped  said  whidcy  to  appellee's 
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warebonse  in  Louisville,  Ky.,  and  obtained 
tbe  loan  of  $10  per  barrel,  and  appellee  Issued 
Its  warehouse  receipts  for  the  whisky,  and 
attached  said  receipts,  as  collateral,  to  tbe 
notes  given  by  appellant  for  said  loan.  That 
after  getting  possession  of  the  whisky  appel- 
lee claimed  that,  in  order  to  keep  its  contract 
and  renew  and  carry  this  loan,  it  was  neces- 
sary for  appellant  to  execute  Its  note  for  $9 
per  barrel  to  the  Citizens'  National  Bank  of 
liouisyillp,  and  a  note  for  $1  per  barrel  to 
appellee;  these  notes  due  in  four  months. 
Before  these  notes  became  due,  appellant  sold 
a  portion  of  said  whisky,  and  tbe  proceeds 
were  credited  on  said  notes.  There  was  left 
of  said  whisky,  at  the  expiration  of  said  four 
months,  448  barrels,  on  the  same  terms  and 
conditions  as  the  first  loan.  That  on  the  30th 
day  of  January,  1896,  when  the  renewed  loans 
matured,  the  appellee  violated  and  broke  Its 
contract  by  refusing  to  renew  and  carry  said 
loan,  notwithstanding  it  bad  contracted  to 
carry  the  loan.  That  appellant  was  unable 
to  carry  the  same,  and  that  appellee  knew 
that  appellant  was  unable  to  carry  and  renew 
the  loan,  and  that  appellant  notified  appellee 
of  the  contemplated  sale  of  the  whisky  by 
tbe  Citizens'  National  Bank,  and  requested 
appellee  to  protect  appellant's  whisky  from 
sale  and  sacrifice  by  i>erfonning  its  contract 
to  renew  the  loan,  and  that  appellee  failed  to 
perform  Its  contract,  and  allowed  tbe  whisky 
to  be  sold  at  a  sacrifice.  That  200  barrels 
of  tbe  whisky  sold  at  forced  sale  at  the  price 
of  18  cents  per  gallon,  and  248  barrels  at 
the  price  of  19  cents  per  gallon,  the  whisky 
at  the  time  being  reasonably  worth  50  cents 
per  gallon,  to  the  appellant's  loss  of  $8,412. 
The  appellee's  answer  put  in  issue  every  al- 
legation of  the  petition,  except  those  stating 
that  appellant  was  unable  to  carry  said  loan, 
and  that  appellee  knew  of  appellant's  inability 
to  do  so,  and  that  it  did  not  contract  to  bind 
itself  to  loan  or  cause  to  be  loaned  to  appel- 
lant, nor  contract  that  the  loan  would  be 
renewed  or  continued  for  a  longer  period  of 
time  than  that  named  in  the  notes,  viz.,  four 
months;  that  Its  efforts  in  securing  and  con- 
tinning  the  loan  made  by  the  Citizens'  Na- 
tional Bank  were  simply  for  the  accommoda- 
tion of  its  customers.  And  by  counterclaim 
set  op  two  notes  which  it  held  against  appel- 
lant, amounting  to  the  sum  of  $584,  which 
connterclalm  the  appellant  by  reply  admitted, 
bnt  controYerted  the  affirmative  allegations  of 
appellee's  answer.  Upon  these  issues  a  trial 
was  had,  which  resulted  in  a  verdict  for  ap- 
pellant for  the  sum  of  $3,100.  Upon  motion 
of  appellee,  with  reasons  filed,  the  court  set 
aaide  that  verdict  and  judgment,  and  granted 
appellee  a  new  trial,  and  afterwards  another 
trial  was  had,  which  resulted  In  a  verdict 
and  Judgment  in  favor  of  appellee  for  the 
fall  amount  of  its  counterclaim.  Appellant 
filed  grounds  and  asked  that  this  verdict  and 
Judgment  be  set  aside,  which  motion  tbe 
court  overmled.  Appellant  Is  here  in  appeal 
asking  that  the  last  Judgment  be  reversed, 


and  that  the  lower  court  be  ordered  to  enter 
Judgment  on  the  first  verdict. 

The  instructions  given  by  the  court  to  the 
Jury  on  the  second  trial  were  erroneous,  and 
prejudicial  to  the  appellant.  The  court,  un- 
der the  facts  and  circumstances  in  issue  in 
this  case,  should  not  have  told  the  Jury  that 
the  appellee  had  the  right  to  terminate  the 
contract  after  the  expiration  of  a  reasonable 
time,  and  that  a  reasonable  time  had  elapsed. 
In  contemplation  of  law,  between  the  mak- 
ing of  said  contract,  as  alleged  In  the  peti- 
tion, and  the  forced  sale  of  the  whisky.  Un- 
der tbe  evidence  In  this  case,  as  appears  from 
the  record,  this  question  should  have  been  left 
to  the  Jury.  Counsel  for  appellee  on  this 
point  refer  this  court  to  the  case  of  Black- 
well,  etc.,  v.  Fosters,  etc.,  1  Mete.  88,  as  sus- 
taining said  instruction  of  the  court.  We  do 
not  so  understand  the  decision.  In  that  case 
tbe  appellant  in  October,  1851,  sold  to  ap- 
pellee 500  hogs,  to  be  delivered  between  the 
10th  of  October  and  Ist  of  November,  1802, 
more  than  a  year  after  the  making  of  said 
contract  And  in  tbe  contract  this  language 
was  used:  "And  the  said  parties  bind  them- 
selves to  give  security  for  their  respective 
performance  of  this  contract,  If  at  any  time 
required."  Tbe  parties  lived  about  seven 
miles  from  each  other,  the  testimony  in  the 
case  showed,  and  it  was  admitted  by  the  ap- 
pellees, that  before  January  1,  1852,  the  ap- 
pellants had  given  notice  that  they  required 
security  for  the  performance  of  said  contract 
The  appellees  failed  to  give  the  security,  and 
on  tbe  6th  day  of  March,  1852,  the  appellants 
gave  to  appellees  written  notice  that  their 
said  contract  was  annulled  In  consequence  of 
their  failure  to  give  the  security  as  required; 
and  this  court  said,  the  facts  being  admitted, 
that  four  months'  time  to  comply  with  tbe 
stipulation  of  their  written  contract  was,  as 
a  matter  of  law,  reasonable  time.  And  In  the 
same  case  tbe  court  said:  "It  Is  a  well-set- 
tled rule  of  law  that,  wherever  one  party  is 
required  to  do  an  act  upon  the  demand  of 
another,  performance  or  an  ofTer  to  perform 
must  be  within  a  reasonable  time  after  de- 
mand; that  is,  so  much  time  as  is  necessary 
to  do  conveniently  what  the  contract  requires 
to  be  done."  That  case  is  unlike  this  case 
for  the  reason  that,  according  to  appellant's 
contention.  It  transferred  this  whisky,  at  con- 
siderable expense,  from  its  warehouse  In 
Woodford  county,  Ky.,  to  appellee's  public 
warehouse  in  the  city  of  Loi^vllle,  and  there 
deposited  it,  under  a  contract  with  appellee 
to  hold  it  for  the  consideration  of  5  cents  per 
barrel  per  month,  and  to  loan  or  secure  to 
be  loaned  and  renew  the  loans  thereon  at 
$10  per  barrel,  so  long  as  the  whisky  re- 
mained in  appellee's  warehouse.  Appellee  vio- 
lating its  said  contract,  and  falling  and  re- 
fusing to  renew  the  loan,  thereby  forcing  the 
sale  of  the  said  whisky  at  a  sacrifice,  and 
knowing  at  the  time  appellant  was  unable  to 
protect  Itself  and  save  Itself  from  loss.  Un- 
der these  alleged  facts  the  question  of  rea- 
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sonable  time,  onder  all  the  circumstances, 
should  have  been  submitted  to  the  Jury. 

There  are  other  errors  In  the  instructions 
given  on  the  second  trial,  but  we  do  not  think 
It  necessary  to  refer  to  them,  as  the  histruc- 
tions  given  on  the  first  trial  were  correct,  ex- 
cept instruction  No.  3. 

If  the  appellee  had  contracted  to  loan  and 
renew  the  loan  so  long  as  the  whisky  re- 
mained in  its  warehouse,  and  knew  that  ap- 
pellant was  unable  otherwise  to  obtain  or  re- 
new the  loan,  we  cannot  understand  the  ap- 
plication of  the  first  part  of  instruction  No. 
S:  "That,  If  the  appellee  gave  the  appellant 
a  reasonable  notice  that  the  loan  would  not 
be  renewed  or  continued,  then  they  should 
find  only  in  such  sum  as  they  may  brieve 
from  the  evidence  represents  the  amount  the 
plaintiff  would  have  been  compelled  to  pay  to 
carry  the  said  loan  without  the  defendant's 
assistance  under  the  said  contract."  We  are 
not  inclined  to  disturb  the  action  of  the  court 
in  the  setting  aside  the  verdict  of  the  jury  on 
the  first  trial.  That  court  presided,  and  wit- 
nessed the  conduct  of  the  trial  from  its  in- 
ception to  the  end,  and  could  better  determine 
whether  or  not  the  parties  had  a  fair  and 
Impartial  trial.  And  while,  in  some  cases, 
this  court  has  directed  the  entry  of  the  first 
Judgment,  when  It  was  erroneously  set  aside, 
yet.  In  a  case  where  the  defense  is  supported 
by  strong  evidence,  and  in  the  opinion  of  the 
trial  Judge  presents  a  good  defense,  we  are 
not  Inclined  to  apply  the  rule  contended  for. 
And,  besides,  it  was  error  for  the  court  to 
permit  the  advertisement  for  the  sale  of  ap- 
pellant's whisky  to  be  sent  to  the  Jury  after 
the  cause  bad  been  submitted  to  them.  And 
the  court  may  have  observed  other  small  er- 
rors in  the  progress  of  the  trial  which  caused 
him  to  exercise  his  discretion  In  the  setting 
aside  the  verdict 

For  these  reasons  the  case  Is  reversed,  and 
the  cause  remanded,  with  directions  to  grant 
appellant  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


CHESAPEAKE  &  O.  BY.  CO.  v.  RIDDLE'S 
ADM'X. 

(Court  of  Appeals  of  Kentucky.     Feb.  18, 
1903.) 

RAILROADS  —  INJURIES  AT  CROSSINGS  —  CARB 
REQUIRED— ACTION  IN  FEDERAL  COURTS- 
DISMISSAL— EFFECT  —  PLEADINQS  —  DEMUR- 
RER —  EVIDENCE  —  REPUTATION  —  SUBSE- 
QUENT   NEGLIGENCE— INSTRUCTIONS. 

1.  Where  defeudaut  demurred  to  plaintiS's 
reply,  it  was  proper  to  carry  the  demurrer 
back  to  the  first  paragraph  of  defendant's  an- 
swer, and  sustain  the  Bame  as  to  it.  If  insofB- 
cient. 

2.  That  plaintiff  brought  her  action  originally 
in  the  United  States  conrt,  and  thereafter  dis- 
mimed  the  same  without  prejudice,  was  no 
bar  to  an  action  subaeqnently  brought  by  her 
for  the  same  cause  in  the  state  court. 

8.  Where  a  petition  of  an  admiuistratriz  to 
recover  for  the  death  of  her  intestate  alleged 
that  he  was  a  resident  of  the  county  in  which 
the  suit  was  brought  at  the  time  of  his  death, 
an  application  at  the  trial  to  file  an  amended 


answer  denying  Intestate's  residence,  after  the 
introdnction  of  certain  evidence  raising  a  doubt 
as  to  intestate's  residence  In  that  coonty,  was 
properly  refused  for  lack  of  diligence. 

4.  In  an  action  against  a  railroad  company 
for  killing  piaintilTB  intestate  at  a  crosang. 
evidence  of  intestate's  general  repntation  for 
sobriety  was  inadmissible. 

5.  Where  a  railroad  track,  at  the  point  where 
plaintiff's  intestate  was  killed,  was  osed  by 
two  different  companies,  the  admission  of  evi- 
dence that  after  the  accident  witness  crossed 
the  track  at  that  place,  and  listened  for  a 
whistle  or  bell,  and  heard  none,  and  did  not 
perceive  or  hear  the  train  until  be  was  within 
20  feet  of  the  crossing,  was  prejudicial  error. 

6.  In  an  action  for  the  killing  of  plaiutilTs 
intestate  at  a  railroad  crossing,  an  instruction 
that  the  duty  of  l>oth  parties  as  to  care  was  re- 
ciprocal,— it  being  defendant's  duty  to  exercise 
such  care  as  to  signals,  speed,  and  lookout  as 
might  be  expected  of  ordinarily  prudent  per- 
sons operating  a  railroad  under  like  circum- 
stances, and  the  duty  of  plaintiflTs  intestate  to 
use  such  care  as  might  lie  expected  of  an  ordi- 
narily prudent  person,  situated  as  he  was,  to 
learn  of  the  approach  of  a  train, — and,  if  the 
crossing  was  especially  dangerous,  it  was  in- 
cumbent on  both  parties  to  exercise  increased 
care,  commensurate  with  the  dangw,  was  prop- 
er. 

Appeal  from  circuit  court,  Woodford  coun- 
ty. 

"Not  to  be  oflJclaily  reported." 

Action  by  Mary  Riddle,  administratrtz  of 
Clabe  Riddle,  against  the  Chesapeake  &  Ohio 
Railway  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Revers- 
ed. 

Wallace  ft  Harris  and  Jno.  T.  Shelby,  for 
appellant  Burton  Vance  and  S.  K  Black- 
bum,  for  appellee. 

BARKER,  J.  On  the  24th  day  of  Febru- 
ary, 1899,  Clabe  Riddle,  In  company  with 
Erasmus  Breeden,  while  driving  along  the 
Frankfort  &  Lexington  Turnpike  Road  In  a 
buggy,  at  a  point  where  the  highway  Inter- 
sects with  the  track  of  the  Louisville  & 
Nashville  Railroad  Company,  near  Ducker's 
Station,  in  Woodford  county,  Ky.,  was  run 
into,  and  instantly  killed,  by  appellant's  train 
of  cars,  which  was  being  operated  over  the 
Louisville  &  Nashville  Railroad  Company's 
track,  at  said  point  under  a  contract  with  the 
said  Louisville  &  Nashville  Railroad  Compa- 
ny. Whereupon  his  mother,  Mary  Riddle, 
was  appointed,  by  order  of  the  Scott  county 
court  administratrix  of  bis  estate,  and,  as 
snch  administratrix,  Instituted  an  action 
against  appellant  in  the  United  States  district 
coiurt  for  the  district  of  Kentucky  for  said 
Injury,  claiming  damage  in  the  sum  of  $10,- 
000.  Afterwards,  by  leave  of  said  United 
States  district  court  she  dismissed  said  ac- 
tion without  prejudice,  and  then  instituted 
this  action  in  the  Woodford  circuit  court,  to 
recover  for  said  injury  the  sum  of  $2,000. 
Her  petition  sets  out  the  facts  of  the  killing 
of  Clabe  Riddle,  and  charges  that  his  death 
was  caused  by  the  negligence  of  appellant's 
servants  operating  said  train.  Appellant's 
answer  sets  up  as  a  defense,  first  the  In- 
stitution by  appellee  of  her  action  In  the 
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United  States  district  court,  as  a  bar  to  ber 
right  to  prosecute  this  action  In  the  state 
court;  claiming,  In  substance,  that,  by  reason 
of  the  Institution  of  the  action  in  the  United 
States  district  court,  it  had  obtained  Juris- 
diction of  the  case,  and  the  same  could  not 
be  tried  in  the  state  court,  for  want  of  Juris- 
diction. Said  answer  also  denies  negligence 
upon  the  part  of  Its  agents  and  employes, 
and  pleads  that  the  death  of  appellee's  Intes- 
tate was  the  result  of  his  contributory  negli- 
gence. This  was  put  In  Issue  by  the  reply. 
Appellant  filed  a  demurrer  to  appellee's  reply. 
The  demurrer  was  carried  by  the  court  back 
to  the  first  paragraph  of  appellant's  answer, 
which  sets  up  the  want  of  Jurisdiction  in  the 
Woodford  drcult  court,  by  reason  of  the 
fact  that  the  action  had  first  been  Instituted 
In  the  United  States  district  court  for  the 
district  of  Kentucky,  as  aforesaid,  and  said 
first  paragraph  was  dismissed;  and  thus  the 
Issues  were  finally  made  up.  Upon  the  trial 
of  the  case  a  verdict  was  rendered  by  the 
Jury  In  favor  of  appellee  in  the  sum  of 
$2,000.  Appellant's  motion  for  a  new  trial 
having  been  overruled,  the  case  Is  here  on 
appeal  for  a  review. 

We  think  that  the  lower  court  did  not  err 
in  carrying  the  demurrer  back  to  the  first 
paragraph  of  appellant's  answer,  and  dis- 
missing said  paragraph.  The  case  of  Cox  v. 
The  East  Tennessee,  V.  ft  Q.  Hallroad  Co., 
68  Ga.  446,  and  Baltimore  &  Ohio  Ralhx)ad 
Co.  v.  Fulton,  59  Ohio  St.  575,  53  N.  H.  265, 
44  Ij.  R.  A.  520,  established  the  doctrine  that 
where  an  action  Is  Instituted  in  the  state 
court,  and  is  removed  by  the  defendant  to 
the  United  States  court  under  the  act  of 
congress  regulating  such  procedure,  there- 
after the  plaintiff  cannot  deprive  the  de- 
fendant of  his  right  to  a  trial  in  the  United 
States  court,  either  by  dismissing  without 
prejudice,  or  by  so  acting  as  to  force  the 
court  to  nonsuit  him;  but  there  is  a  wide 
distinction  between  that  proposition  and  the 
one  at  bar.  When  the  defendant  exercises 
his  right,  under  the  act  of  congress,  to  re- 
move the  action  against  him  to  the  United 
States  court,  he  thereby,  as  said  before,  ac- 
quires a  right  to  have  the  case  tried  by  that 
court,  and  of  this  right  it  Is  not  in  the  power 
of  the  plaintiff  to  deprive  him.  The  defend- 
ant, having  set  In  motion  the  law  of  removal, 
acquires  vested  rights,  and  confers  upon  the 
United  States  court  a  Jurisdiction  which 
cannot  be  devested  by  any  act  of  the  de- 
fendant But  no  such  reason  exists  where 
the  plaintiff  goes  herself  into  the  United 
States  court  with  her  cause  of  action.  When 
she  ao  goes,  her  standing  there  is  precisely 
the  same  as  it  would  have  been  in  the  state 
court,  had  she  first  instituted  her  action 
therein;  and  there  Is  no  principle  of  law  or 
procedura  which  requires  that  her  stand- 
ing, under  these  circumstances,  should  be 
different  in  the  two  courts.  We  think  she 
clearly  bad  the  right  to  dismiss  her  action 
hi  the  United  States  court  without  prejudice. 


by  permission  of  the  court;  and,  having 
done  so,  she  was  free  to  bring  it  in  any 
other  court  she  chose,  which  had  Jurisdiction. 

Pending  the  trial  in  the  Woodford  circuit 
court,  appellant  offered  to  file  an  amended 
answer  denying  the  residence  of  Clabe  Rid- 
dle in  Scott  county,  and  denying  the  Juris- 
diction of  the  Scott  county  court  to  appoint 
appellee  administratrix  of  the  estate  of  her 
son.  This  motion  was  based  upon  certain 
answers  which  were  made  by  appellee  on 
the  witness  stand,  conveying  to  appellant, 
for  the  first  time,  a  doubt  as  to  the  resi- 
dence of  Clabe  Riddle  In  Scott  county.  The 
motion  to  file  this  amended  answer  was  over- 
ruled by  the  court,  and  we  think  properly. 
The  trial  of  the  case  had  begun,  and  the 
court  very  naturally  concluded  that  the  ques- 
tion of  Clabe  Riddle's  residence  was  as  open 
to  investigation  at  the  hands  of  appellant 
before  the  trial  as  any  other  fact  set  up 
in  the  petition  as  a  basis  of  appellee's  cause 
of  action;  and  there  was  no  more  reason  why 
it  should  accept  as  true  the  allegation  that 
Clabe  Riddle  lived  in  Scott  county  than  for 
it  to  accept  as  true  any  other  allegation  in 
the  petition;  and,  if  it  was  true  that  Clabe 
Riddle  had  not  lived  to  Scott  county,  a  little 
diligence  on  the  part  of  appellant  could  have 
discovered  It  before  the  trial.  That  fact 
may  have  been  more  obscure  than  some  other 
facts  in  the  case,  but  It  was  open  to  in- 
vestigation, none  the  less. 

During  the  trial  of  the  case,  appellee  was 
permitted  to  introduce  evidence,  over  the  ob- 
jection of  appellant,  as  to  the  general  habits 
of  her  totestate  for  sobriety.  On  this  point, 
Capt  James  Blackburn  was  allowed  to  tes- 
tify that  he  was  a  perfectly  sober  man,  and 
that  he  had  never  seen  him  take  a  drink  in 
his  life.  This  evidence  was  totroduced  In 
anticipation  of  evidence  subsequently  Intro- 
duced by  appellant  that,  at  the  time  he  was 
killed,  decedent  had  about  him  a  strong 
odor  of  whisky,  and  that  on  the  day  before 
he  was  killed  he  had,  in  company  with  Eras- 
mus Breeden,  purchased  three  pints  of 
whisky.  We  do  not  think  it  was  competent 
for  appellee  to  Introduce  any  evidence  tending 
to  show  the  general  reputation  of  her  de- 
cedent for  sobriety.  This  evidence  would  not 
meet  or  elucidate  the  question  as  to  whether 
or  not  the  decedent  was  sober  at  the  time 
he  was  killed,  as  a  man  may  generally  keep 
sober,  and  yet  at  some  particular  time  in  his 
life  be  drunk  or  under  the  tofiuence  of 
whisky. 

Mr.  Robert  B.  Franklin  was  allowed  to  tes- 
tify for  appellee  that,  long  after  the  accident 
in  question,  he  had  crossed  the  railroad  track 
at  the  place  where  Clabe  Riddle  was  killed; 
that  he  had  listened  for  a  railroad  whistle 
or  bell,  and  heard  none,  and  that  he  did  not 
perceive  or  hear  the  train  until  he  was 
within  20  feet  of  the  crossing;  that  he  could 
have  heard  the  bell  or  whistle  if  one  had  been 
sounded  or  rung,  but  that  he  heard  none. 
This  evidence  was  clearly  Incompetent  and 
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prejudicial  to  appellant  In  the  first  place, 
It  would  have  been  incompetent  to  have 
shown  that  the  employes  on  one  of  appel- 
lant's trains  had  failed  to  do  their  duty  in 
regard  to  giving  warning  of  the  approach  of 
the  train  to  the  crossing  In  question  at  a 
subsequent  time;  but  it  was  especially  er- 
roneous because  of  the  fact  that  there  are 
two  different  lines  of  railroad  traUis  operated 
over  the  same  right  of  way, — one  belonging 
to  appellant,  and  the  other  to  the  Louisville 
&  Nashville  Railroad  Company;  and  there 
was  no  evidence  that  the  train  which  Mr. 
Franklin  saw  pass  was  not  that  of  the  Louis- 
ville &  NashvlUe  Railroad  Company,  instead 
of  appellant's.  In  the  case  of  Hutcherson  v. 
I«uisville  &  Nashville  Railroad  Co.,  52  S.  W. 
955,  this  court  said:  "The  fact  that  those 
in  charge  of  other  trains  approaching  the 
crossing  had  failed  to  give  signals  would  not 
be  admissible  as  evidence  conducing  to  show 
that  those  in  charge  of  the  train  that  is  al- 
leged to  have  caused  plaintiff's  injury  failed 
to  give  the  necessary  signals  of  its  approach." 
In  the  case  of  Eskridge's  Ex'rs  v.  Cincinnati, 
N.  O.  &  Tex.  Pac.  By.  Co.,  89  Ky.  372,  12 
S.  W.  581,  this  court  said:  "But  whether  a 
signal  was  given  at  the  approach  of  a  train 
to  a  station  or  crossing  on  any  particular  oc- 
casion is  a  question  of  fact  that  cannot  be 
affected  one  way  or  another  by  showing  the 
conduct  of  the  subordinate  officers  or  serv- 
ants in  charge  of  some  other  train  or  trains, 
who  may  or  may  not  be  mindful  of  their 
duty."  And  in  the  case  of  The  Louisville  & 
NashvlUe  Railroad  Co.  t.  Berry,  88  Ky.  225, 
10  S.  W.  473,  21  Am.  St  Rep.  329,  this  court 
cited  in  approval  the  principle  announced  in 
Gahagan  v.  Railroad  Co.,  1  Allen,  187,  79 
Am.  Dec.  724,  In  the  following  language: 
"The  issue  presented  was  as  to  the  negli- 
gence of  the  company  in  the  use  of  the  high- 
way at  the  time  the  plaintiff's  Intestate  re- 
ceived the  injury  for  which  recovery  was 
asked.  The  plaintiff  offered  to  prove  the 
habit  of  the  company  at  other  times  in  the 
use  of  the  highway,  to  show  negligence,  and 
the  court  held  that  It  had  no  legitimate 
bearing  on  the  issue,  and  was  properly  ex- 
cluded." 

Appellant  complains  of  the  instructions 
of  the  lower  court  In  that  they  failed  to  pre- 
scribe with  sufficient  clearness  the  duty  of 
appellee's  Intestate  as  to  the  care  he  should 
exercise  before  crossing  the  railroad,  and 
also  that  a  different  degree  of  care  is  re- 
quired of  appellant  from  that  required  of 
appellee's  Intestate.  We  are  not  sure  that 
this  contention  is  altogether  sound,  or  that 
the  instructions  of  the  court  upon  the  whole, 
are  unfavorable  to  appellant.  We  think  the 
law  upon  this  subject  is  laid  down  with 
great  clearness  and  accuracy  in  the  case  of 
L.  &  N.  R.  B.  Co.  v.  Cummins'  Adm'r,  63  S. 
W.  594;  and,  as  this  case  is  to  go  back  for 
trial,  we  make  the  following  extract  for  the 
guidance  of  the  court  Speaking  of  the  In- 
structions in  the  case  cited,  this  court  said: 


"They  are  also  defective  in  not  informing 
the  Jury  that  the  duty  of  both  parties  as  to 
care  was  reciprocal,  and  in  imposing  a  dif- 
ferent degree  of  care  on  the  appellant  from 
that  imposed  on  the  deceased.  In  using  the 
railroad  and  the  street  crossing,  both  parties 
were  required  to  exercise  the  same  degree 
of  care.  It  was  incumbent  on  appellant  to 
give  such  notice  of  the  approach  of  the  train 
to  the  crossing,  to  run  the  train  at  such  speed, 
keep  such  lookout  and  use  such  care,  to 
avoid  injury  to  persons  thereon,  as  might 
usually  be  expected  of  ordinarily  prudent  per- 
sons operating  a  railroad  under  Uke  circimi- 
stances.  It  was  incumbent  on  the  intestate 
to  use  such  care  as  might  usually  be  expect- 
ed of  an  ordinarily  prudent  person,  situated 
as  he  was,  to  learn  of  the  approach  of  the 
train,  and  keep  out  of  its  way.  If  the  cross- 
ing was  especially  dangerous,  it  was  in- 
cumbent on  both  parties  to  exercise  increas- 
ed care  commensurate  with  the  danger." 

For  the  reasons  herein  given,  the  case  is 
reversed  for  proceedings  consistent  with  this 
opinion. 

ORABTREB  COAL  MIN.  CO.  T.  SAMPLE'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 
1903.) 

SKRVANT— NEGLIGENT  DEATH— SUPERIOR  IN 
EMPLOYMENT— CONTRIBUTORY  NEGLIGENCE 
— <JUESTIONa  FOR  JURY— CONTINUANCES— IN- 
STRUCTIONS. 

1.  A  continuance  on  the  ground  of  the  un- 
avoidable physical  and  mental  exhaustiou  of 
defendant's  attorneys  was  properly  refused 
where  it  subsequenuy  appeared  that  they  were 
able  to  attend  court,  and  interpose  a  skillful 
defense,  without  apparent  injury  to  their 
health. 

2.  A  continuance  on  the  ground  that  an  offi- 
cer of  defendant  company,  who  was  accjuaint- 
ed  with  the  facts,  had  been  unable  to  assist  the 
attorneys  in  preparing  the  case  was  properly 
refused  when  such  officer  wag  present  during 
the  trial,  and  appeared  as  a  witness. 

3.  No  prejudice  could  have  resulted  from  a 
denial  of  a  continuance  for  absence  of  wit- 
nesses where  consent  was  given  to  the  reading 
before  the  jury  of  that  part  of  the  affidavit 
containing  the  facts  to  which  it  was  claimed 
they  would  have  testified. 

4.  No  prejudice  could  have  resulted  to  the 
defendant,  a  corporation,  in  an  action  for  in- 
juries resulting  in  death,  by  a  denial  of  a  con- 
tinuance on  account  of  puhlie  passion,  where 
the  verdict  was  for  only  ?1,500. 

5.  Whether  or  not  a  certain  employe  of  de- 
fendant was  the  superior  of  plaintiff's  intestate 
In  the  work  of  operating  the  mine  In  which  in- 
testate was  killed,  held,  under  the  evidence,  to 
be  a  question  for  the  jury. 

6.  Whether  plaintiff's  intestate,  who  was 
killed  by  the  fall  of  slate  from  the  roof  of  de- 
fendant s  mine,  in  which  he  was  employed,  was 
guilty  of  contributory  negligence,  held,  under 
the  evidence,  to  be  a  question  for  the  jury. 

7.  Refusal  of  instructions  already  sulistan- 
tially  given  is  not  prejudicial. 

Appeal  from  circuit  court,  Hopkins  county. 
"Not  to  be  officially  reported." 
Action   by    W.    J.    Cox,    administrator   of 
George   M.    Sample,    against   the    Crabtree 

f  >.  Bee  Contlnaanee,  voL  10,  Cent  Die-  I  U*. 
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Coal  Mining  Company.  From  a  Judgment 
in  f&Tor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

0.  J.  Pratt,  Roy  Salmon,  and  G.  J.  Wad- 
dell,  for  appellant  J.  F.  Gordon,  for  appel- 
lee. 

SETTLE,  J.  Appellant  was  sued  in  the 
Hopkins  circuit  court  by  appellee,  W.  J. 
Cox,  as  adminlstAtor  of  ttie  estate  of  George 
M.  Samples,  deceased.  The  action  being  for 
the  recovery  of  damages  for  the  death  of  his 
decedent,  which  occurred,  as  averred  in  the 
petition,  as  the  result  of  an  injury  to  his 
person,  received  while  at  work  in  appel- 
laot's  coal  mine,  and  in  its  service,  which 
injury  is  alleged  to  have  been  caused  by  the 
gross  negligence  of  appellant,  its  agents  and 
servants,  and  without  fault  on  the  decedent's 
part  It  Is  alleged  in  the  petition  that  the 
decedent  was,  when  injured,  engaged,  with 
other  servants  of  appellant,  in  the  making 
of  what  is  commonly  called  a  "break 
through,"  which  rendered  it  necessary  to  re- 
move certain  coal  and  slate  overlaying  same; 
that  this  work  was  being  done  under  the 
direction  and  immediate  supervision  of  one 
of  the  appellant's  bank  bosses,  or  mine  fore- 
men, one  N.  Sweeney;  that  said  foreman  was 
superior  to  the  decedent  in  the  service  of  ap- 
pellant, and  as  such  bad  the  right  to  com- 
mand and  direct  the  labors  of  the  decedent 
and  it  was  the  duty  of  the  latter  to  obey 
blm;  that  while  engaged  In  the  work  in- 
dicated the  decedent  objected  to  continuing 
under  certain  coal  and  slate,  saying  that  it 
was  not  safe,  but  the  mine  boss  directed  him 
to  continue  thereunder,  assuring  him  that  it 
was  safe  for  him  to  do  so,  whereupon  the 
decedent  relying  upon  the  assurances  of  the 
boss,  did  continue  the  work,  when,  without 
fault  on  his  part,  much  of  the  slate,  coal,  and 
other  substance  overhead  fell  ni)on  his  body 
and  limbs,  thereby  crushing  him  to  the 
ground,  and  so  injuring  and  wounding  him 
as  to  cause  his  death  a  few  hours  later.  The 
petition  further  avers  that  the  mine  boss 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  the  unsafe  condition 
of  the  mine,  and  of  the  danger  to  the  de- 
cedent from  continuing  said  work,  and  that 
the  latter  did  not  know  of  the  danger  of  re- 
maining la  that  position;  that  the  place 
where  the  decedent  received  his  injury  was 
a  dangerous  place,  and  not  reasonably  safe, 
but  not  so  obviously  so  that  an  ordinarily 
prudent  servant,  situated  as  was  the  de- 
cedent would  not  have  incurred  the  risk,  or 
refused  to  obey  the  orders  of  his  superior 
to  continue  work  therein.  The  answer  spe- 
cifically denies  the  acts  of  negligence  com- 
plained of,  or  that  the  decedent  died  of  the 
Injuries  received  in  Its  mine,  and  avers  that 
the  person  designated  in  the  petition  as  mine 
boas  or  foreman  was  not  the  superior  of  the 
decedent,  but  only  his  fellow  servant;  that 
bis  knowledge  of  the  condition  of  the  mine 
vas  no  greater  than  that  of  the  decedent,  to 


whom  every  part  of  the  mine  was  familiar. 
The  answer  further  alleges  that  the  decedent 
was  a  miner  of  unusual  skill  and  experience, 
and  that  on  the  occasion  of  receiving  his  in- 
juries he  saw  and  knew  the  danger  of  the 
place  where  he  was  at  work,  and  In  re- 
maining therein  and  continuing  work  he  was 
guilty  of  negligence,  which  contributed  to 
his  injuries  to  such  an  extent  that,  but  for 
same,  he  would  not  have  been  Injured.  Re- 
ply was  filed  traversing  the  affirmative  mat- 
ters of  defense  contained  in  the  answer,  and 
upon  the  trial  a  verdict  of  Jfl,500  In  dam- 
ages was  returned  by  the  Jury  in  appellee's 
behalf.  Appellant  thereupon  filed  grounds 
and  made  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  of  which  action  of 
the  court,  and  of  the  Judgment  rendered 
against  it  for  the  damages  awarded  by  the 
Jury,  appellant  complains;  hence  this  appeal. 
It  Is  earnestly  contended  by  counsel  for 
appellant  that  the  lower  court  erred  in  re- 
fusing to  continue  on  its  motion  and  the 
affidavit  filed  In  support  thereof  the  case 
at  the  term  at  which  the  trial  occurred.  The 
affidavit  was  made  by  the  secretary  and 
treasurer  of  appellant,  and  was  signed  also 
by  Its  attorneys.  It  in  substance  states  that 
appellant  was  not  ready  for  trial— First,  be- 
cause of  the  exhausted  condition  of  Its  two 
attorneys,  who  bad  been  keeping  night  watch 
at  the  bedside  of  a  sick  member  of  their 
family,  and  constantly  engaged  during  the 
day  for  three  weeks  In  the  trial  of  cases 
In  court;  second,  that  B.  M.  Salmon,  the 
author  of  the  affidavit  for  the  continuance, 
who  alone  had  control  of  appellant's  mine, 
and  had  been  acting  with  the  appellant's 
attorneys  In  the  preparation  of  the  defense, 
had  been  so  constantly  engaged  for  several 
months  in  protecting  appellant's  property 
from  injury  at  the  hands  of  lawless  men, 
then  in  the  county,  as  to  prevent  his  giving 
the  attorneys  needed  assistance  in  preparing 
for  trial;  third,  that  owing  to  the  then  exist- 
ing mining  troubles  in  the  county,  the  state 
of  lawlessness,  and  the  Inflamed  condition 
of  the  public  mind,  appellant  could  not  get 
a  fair  and  impartial  trial;  and,  fourth,  that 
two  Important  witnesses  for  appellant,  whose 
names  are  mentioned  in  the  affidavit,  were 
then  absent  by  whom  certain  material  facts 
could  be  proved,  which  facts  were  set  forth 
in  the  affidavit  as  well  as  the  statement 
showing  diligence  In  the  effort  to  procure 
the  attendance  of  the  witnesses.  The  lower 
court— very  properly,  we  think— overruled  the 
motion  for  a  continuance,  for  appellant's  at- 
torneys were  both  physically  and  mentally 
able  to  attend  to  the  case  on  the  trial,  as 
the  defense  interposed  by  them  appears  from 
the  record  to  have  been  ably  and  skillfully 
presented,  and,  if  any  Injury  resulted  to  the 
health  of  either  of  them  from  the  labor  per- 
formed In  conducting  the  trial,  that  fact  Is 
not  disclosed  by  the  record.  The  affiant  and 
officer  of  appellant,  R.  M.  Salmon,  was  pres- 
ent to  advise  with  Its  attorneys,  and  testified 
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as  a  witness  at  the  trial.  Appellant  could 
not  bare  been  prejudiced  by  the  absence  of 
the  two  witnesses  named  in  the  affidavit,  as 
appelliee  consented  to  the  reading  before  the 
Jury  of  that  part  of  the  affldaylt  containing 
the  facts  to  which  it  was  claimed  they 
would  testify,  and  the  small  amount  of  dam- 
ages named  In  the  verdict  shows  conclusive- 
ly that  the  Jury  were  not  Influenced  by  the 
alleged  prevailing  lawlessness,  nor  by  the 
Inflamed  state  of  the  public  mind  complained 
of  in  the  aflldavlt  Counsel  for  appellant 
Insist  that  the  lower  court  did  not  properly 
Instruct  the  Jury,  and  that  it  erred  In  re- 
fusing the  instructions  aslced  by  appellant 
The  evidence,  though  conflicting  on  the  point 
as  to  whether  appellant's  servant  Napoleon 
Sweeney  was  the  superior  of  the  decedent 
In  the  worlt  of  operating  the  mine,  does 
tend  to  show  that  his  position  In  the  serv- 
ice of  appellant  was  one  of  some  sort  of 
control  or  leadership.  Some  of  appellee's 
witnesses  denominate  bim  "the  boss  of  the 
night  crew,"  and  several  of  them  testified 
that  he  was  authorized  to  direct  the  de- 
cedent In  his  wortc,  and  that  It  was  the  duty 
of  the  latter  to  obey  him;  at  any  rate,  the 
question  of  whether  he  was  the  superior  of 
the  decedent,  under  the  pleadings  and  proof 
In  this  case,  was  one  to  be  determined  by 
the  Jury.  They  obviously  came  to  the  con- 
clusion that  he  was,  or  else  their  verdict 
would  have  been  for  the  appellant  Instead  of 
appellee.  The  verdict  cannot  be  disturbed 
on  the  ground  that  Sweeney  was  not  the 
superior  of  the  decedent,  unless  It  could  be 
said  that  there  was  no  evidence  conducing 
to  show  that  fact;  and,  as  we  are  not  pre- 
pared to  say  that  there  was  no  such  evi- 
dence. It  Is  manifest  that  the  lower  court  did 
not  err  in  refusing  the  peremptory  Instruc- 
tion asked  by  appellant. 

Assuming,  therefore,  that  there  was  some 
evidence  to  authorize  the  Jury  to  And  that 
Sweeney  was  the  "boss  or  superior"  of  the 
decedent,  there  yet  remains  the  further  ques- 
tion of  whether  the  latter,  at  the  time  of  re- 
ceiving his  Injuries,  was  put  In  a  place  of 
danger  by  the  act  or  direction  of  his  supe- 
rior, Sweeney;  and,  farther,  whether,  not- 
withstanding the  order  of  the  superior,  the 
danger  of  complying  therewith  was  so  ob- 
vious and  imminent  that  It  would  have  been 
known  to,  and  could  have  been  avoided  by,  an 
ordinarily  prudent  man.  In  Ashland  Coal  & 
Iron  Co.  V.  Wallace,  42  S.  W.  744,  43  S.  W. 
207,  which  was  an  action  by  the  servant  to 
recover  t)f  the  master  damages  for  injuries 
received  in  a  coal  mine,  this  court  said:  "In 
actions  like  this,  questions  of  negligence  are 
for  the  Jury  to  determine.  The  ordinary  care 
which  parties  are  required  to  use  in  the  dis- 
charge of  their  respective  duties  varies  so 
much  with  the  situation  of  the  .parties  and  the 
Circumstances  of  each  particular  case  that  the 
policy  of  the  law  to  relegate  these  questions  to 
the  Juries  has  been  long  settled."  The  court 
In  the  case  supra,  quoting  with  approval  Gib- 


son V.  Ry.  Co.,  46  Mo.  163,  2  Am.  Rep.  497, 
further  said:  "The  degree  of  care  required  of 
the  master  and  servant  in  particular  cases  Is 
generally  difTerent,  whilst  each  is  required  to 
exercise  that  degree  of  care  In  the  perform- 
ance of  his  duties  which  a  reasonably  prudent 
person  would  use  under  the  circumstances. 
The  primary  duty  on  the  part  of  the  master 
of  using  care  to  furnish  ^  reasonably  safe 
place  for  the  servant  is  more  Important  than 
the  duty  of  the  servant  to  use  reasonable 
care  to  protect  himself,  because  the  master  is 
required  to  use  a  degree  of  care  in  the  prepa- 
ration and  subsequent  inspection  of  an  entry 
to  a  mine  that  Is  not  primarily  demanded  of  a 
servant  The  master  must  inspect  the  en- 
tries In  which  the  servant  Is  engaged  In  work, 
and  the  servant  has  the  right  to  presume, 
when  directed  to  work  In  a  particular  place, 
that  the  master  has  performed  this  duty,  and 
to  proceed  with  his  work  relying  upon  this 
presumption,  unless  a  reasonably  prudent 
and  intelligent  man  In  the  performance  of 
his  work  as  a  servant  In  a  mine  under  like 
circumstances  would  be  able  to  discern  risks 
which  defects  in  the  mine  indicate.  •  •  • 
Defects  in  the  roof  of  a  mine,  which  might 
be  perfectly  apparent  to  the  eye  of  an  in- 
spector, mlgbt  have  no  significance  to  a  labor- 
er or  an  employe  who  has  had  no  experience 
in  this  special  employment;  and  It  would 
be  unreasonable  to  charge  him  with  con- 
tributory negligence  simply  because  he  sees 
defects,  unless  a  reasonably  Intelligent  and 
prudent  man  would,  under  like  circumstances, 
have  known  or  apprehended  the  risks  which 
those  defects  Indicated.  The  dangers,  and 
not  the  defects  alone,  must  be  so  obvious  that 
a  reasonably  prudent  man  would  have  avoid- 
ed them,  in  order  to  charge  the  servant  with 
contributory  negligence."  The  decedent  ac- 
cording to  some  of  the  witnesses,  was  drill- 
ing and  blasting  at  the  "break  through."  He 
seemed  to  fear  danger  from  the  overhanging 
slate,  and  stepped  out  of  the  way,  saying  he 
believed  It  was  dangerous.  Napoleon  Swee- 
ney stepped  under  It  and  sounded  It  and 
said,  "No;  he  thought  It  was  all  right" 
Decedent  then  said,  "Maybe  it  is,"  and  re- 
turned to  the  place,  and  the  slate  fell.  Ap- 
pellant's counsel  lay  much  stress  upon  the 
decedent's  familiarity  with  the  condition  of 
the  mine.  Much  of  the  evidence  Introduced 
by  appellant  was  directed  to  this  point,  and 
to  attempting  to  prove  tliat  the  decedent  did 
not  die  of  the  injuries  received  in  the  mine, 
but  of  heart  disease.  It  was,  however,  the 
province  of  the  Jury  to  determine  how  and 
of  what  he  died,  and  whether  his  own  negli- 
gence caused  his  death. 

The  facts  all  went  to  the  Jury,  and,  11  the 
Instructions  given  correctly  present  the  law 
of  the  case,  this  court  will  not  disturb  the 
verdict  We  have  carefully  examined  the  In- 
structions given  and  refused  by  the  lower 
court  and  are  of  the  opinion  that  those  given 
fairly  and  correctiy  presented  to  the  Jury  the 
whole  law  of  the  case.    They  authorized  a 
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vodlct  for  appellee  If  the  Jury  believed  from 
the  evidence— First,  tbat  Sweeney  was  appel- 
lant's servant,  and  the  superior  of  decedent; 
second,  that  he  assured  the  decedent  that 
his  place  of  labor  was  safe,  when  It  was  not 
so;  and,  third,  that  decedent  relied  on  such 
assorance,  and  by  reason  thereof  continued 
to  work  at  the  place  of  danger,  and  lost  his 
life  by  the  falling  slate;  and,  fourth,  that 
the  danger  before  the  falling  of  the  slate  was 
not  so  obvious  and  Imminent  that  an  or- 
dinarily prudent  man  would  not  have  con- 
tinued at  the  work.  Upon  the  other  hand, 
the  jury  were  fully  Instructed  as  to  the  law 
nnder  which  appellant  might  escape  liability, 
as  they  were  told  by  the  court  to  find  for 
the  appellant  if  they  believed  from  the  evi- 
dence that  Sweeney  was  not  the  superior  in 
authority  over  decedent,  or  that  the  latter  did 
not  rely  on  Sweeney's  assurance  of  safety, 
If  any  was  given,  or  that  decedent's  death 
was  produced  by  a  cause  other  than  the 
falling  of  the  slate,  or  that  his  death  was 
caused  by  his  own  negligence.  The  instruc- 
tions also  properly  defined  the  measure  of 
damages,  ordinary  care,  and  contributory 
negligence.  We  have  also  carefully  ex- 
amined the  refused  instructions,  and,  while 
two  of  them  might  with  propriety  have  been 
given,  yet,  as  the  propositions  of  law  con- 
tained in  them  were  substantially  presented 
in  the  instructions  given,  it  cannot  be  said 
that  appellant  was  prejudiced  by  the  court's 
refusal  to  give  them. 

Being  unable  to  find  any  error  in  the  rec- 
ord, the  Judgment  of  the  lower  court  la  af- 
firmed. 

NUNN,  J„  not  sitting. 


LOUISVILLB  &  N.  R.  CO.  r.  MASON. 

(Court  of  Appeals  of  Kentucky.    Feb.  11, 
1903.) 

PBR80NAL   INJimiBS— DAMAQBS  —  PLBADIMa- 

INSTRDCTION  —  CONTRIBUTORY    NEOLI- 

OBNCB-TRBATMBNT  OF  INJURY. 

1.  A  complaint  alleging  that,  in  addition  to 

Elaintiirs  suffering,  he  has  been  unable,  since 
a  received  his  injury,  to  do  ordinary  farm- 
work,  and  has  been  permanentlf  iojared,  and 
has  been  damaged  in  a  certain  sum,  iu  so  far 
as  it  attemitts  to  allege  loss  of  time  of  a  pecu- 
liar and  special  value,  is  insnfflcient. 

2.  The  jury  shonld  be  limited  in  assessing 
damages  for  personal  injuries  not  resulting  in 
death,  independent  of  punitive  damages,  to 
compensationj  which  consists  iu  remuneration 
for  loss  of  time,  necessary  expenditures,  men- 
tal and  physidal  suffering,  and  permaneut  dis- 
ability, where  it  is  the  result;  and  the  jury 
■honld  be  so  told,  instead  of  that  they  may 
allow  for  certahi  things,  "and  all  such  further 
iojmy  ■  •  •  •  which  they  may  believe  from 
the  evidence  has  accrued,  or  Is  reasonably  cer- 
tain to  accrue,  as  the  direct  result  of  such  iu- 
Jnry." 

3.  An  instruction,  in  an  action  for  personal 
injuries,  that  plaintiff  Is  not  entitled  to  recov- 
er for  damages  to  him  from  any  unskillful  or 
Improper  treatment  of  any  injury  he  may  have 
received  in  the  accident,  is  not  broad  euouKh  to 
properly  present  all  the  features  of  the  ques- 
tiou. 


4.  The  allegation  in  the  answer  that  plaintiff 
by  his  own  negligence  caused  the  injury  of 
which  he  complains,  and  but  for  such  contrib- 
utory negligence  the  injury  would  not  have  oc- 
curred, has  reference  to  the  act  by  which  the 
injury  was  inflicted,  and  does  not  plead  con- 
tributory negligence  subsequent  thereto  in  the 
care  and  treatment  of  the  injury. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  officially  reported." 

Action  by  John  B.  Mason  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

E.  M.  Dickson,  E.  W.  Hlnes,  and  B.  D. 
Warfleld,  for  appellant  Kennedy  &  William- 
son, for  appellee. 

O'REAR,  J.  Appellee,  a  passenger  on  one 
of  appellant's  trains,  sues  for  an  Injury  done 
to  him  by  reason  of  having  been  Jerked  or 
thrown  from  the  train  as  he  was  about  to 
alight  therefrom  at  his  destination.  He  al- 
leges that  he  sustained  a  serious  Uijury  to 
his  hip.  Inflicting  great  and  constant  pain, 
and  permanently  Impairing  that  member,  so 
as  to  destroy,  or  at  least  materially  affect, 
his  ability  to  work.  Appellee  claims  that  aft- 
er the  station  had  been  announced  the  train 
had  stopped,  and  that  he  was  in  the  act  of 
going  down  the  steps^  when  it  suddenly  start- 
ed again  with  a  violent  Jerk,  and  without 
warning,  whereby  he  was  thrown  to  the 
ground,  and  caught  between  the  steps  of  the 
moving  train  and  the  platform,  and  dragged 
some  distance,  inflicting  the  injury  complain- 
ed of.  A  number  of  witnesses  testify  to  hav- 
ing seen  the  accident,  sabstantlaUy  corroborat- 
ing appellee's  version  of  it  An  equal  or  pos- 
sibly greater  number,  with  apparently  equal 
opportunitleB  for  seeing  the  occurrence,  testi- 
fy that  the  train  had  not  stopped  when  ap- 
pellee stepped  from  it  still  holding  to  the 
iron  railing  at  the  steps,  and  that  he  was 
thereby  thrown  to  the  ground  and  injured. 
This  question,  however,  was  properly  sub- 
mitted to  the  Jury  for  its  determination,  and 
they  have  found  in  favor  of  appellee.  We 
cannot  say  that  there  is  not  sufficient  evidence 
to  support  the  Jury's  finding,  or  that  it  Is 
palpably  against  the  weight  of  the  evidence. 

The  following  Instruction  was  given  to  the 
Jury:  "(1)  It  is  admitted  by  the  pleadings 
that  on  the  11th  day  of  August,  1900,  the  de- 
fendant received  plaintiff  as  a  passenger  on 
one  of  its  trains,  and  agreed  to  carry  him 
from  Carlisle,  Kentucky,  to  Pleasant  Valley, 
Kentucky,  both  of  said  places  being  regular 
stations  on  the  line  of  defendant's  road;  and 
If  the  Jury  believe  from  all  the  evidence  that 
the  defendant,  by  its  agents  and  employes, 
cried  out,  'All  off  for  Pleasant  Valley,'  as  said 
train  was  slowing  up  for  said  station,  and 
that  plaintiff  then  immediately  left  the  car  hi 
which  he  was  riding,  as  soon  as  the  train 
stopped,  and  Immediately  proceeded  to  gc 
down  the  steps  leading  from  said  car  to  the 
place  where  passengers  usually  alight  at  said 
point  but  that  before  plaintiff  had  reasonable 
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time  to  get  ott  said  steps  tbe  defendant,  by 
its  agents  and  employ^,  carelessly  and  negli- 
gently caused  said  train  to  start  forward  with 
a  Jeric,  and  that  said  forward  moyement  of 
the  train  threw  plaintiff  forward  and  off  of 
said  steps  to  the  ground,  whereby  he  was  In- 
jured, they  ought  to  find  for  the  plaintiff  In 
damages  in  such  a  sum  aa  will  reasonably 
compensate  him  for  his  physical  and  mental 
Buffering,  If  any,  and  loss  of  time,  if  any,  and 
all  such  further  Injury,  if  any,  temporary  or 
permanent,  which  they  may  believe  from  all 
the  evidence  has  accrue^,  or  is  reasonably 
certain  to  accrue,  as  the  direct  result  of  said 
Injury;  and,  if  the  Jury  further  believe  from 
all  the  evidence  that  said  injury  was  the  re- 
sult of  gross  carelessness  and  negligence  on 
the  part  of  the  defendant,  they  may,  in  addl- 
'tion  to  such  compensatory  damages  as  above 
indicated,  award,  in  their  discretion,  punitive 
damages,  not  exceeding  in  all  (6,000,  the 
amount  claimed  in  plaintiffs  petition."  The 
complaint  is  against  that  part  of  the  instruc- 
tion defining  the  measure  of  damages.  The 
first  iK>int  made  against  the  instruction  is 
that  it  submitted  to  the  Jury  the  right  to 
assess  damages  for  loss  of  time  suffered  by 
appellee.  The  petition  contains  this  allega- 
tion, only,  on  this  subject:  "That  in  addition 
to  bis  (plaintiff's)  suffering,  he  has  been  una- 
ble since  he  received  said  injury  to  do  or^ 
dinary  farmwork,  and  that  he  has  been  per- 
manently injured  and  disabled  by  reason  of 
the  injuries  and  wrong  aforesaid,  and  has 
been  damaged  in  the  sum  of  $3,000."  This 
allegation  would  seem  more  especially  to  refer 
to  the  extent  and  nature  of  plaintiff's  Injury, 
than  to  the  fact  that  by  reason  of  it  he  bad 
lost  time.  But  It  also  conveys  the  idea  that, 
by  reason  of  the  injury,  plaintiff  had  been  un- 
able to  do  farmworl;,  and  because  of  that  fact 
he  had  lost  time  of  a  peculiar  and  special 
value.  It  is  not  stated  in  th6  pleadings  that 
he  was  a  farmer,  or  had  ever  been  so  em- 
ployed, nor  is  the  damage  resulting  from  his 
being  Impaired  In  bis  power  to  follow  this 
special  vocation  set  out  It  is  the  well-set- 
tled rule,  and  a  Just  one,  that  a  claim  for 
special  damages,  such  as  for  loss  of  time, 
where  it  is  of  special  value,  medical  bills, 
etc.,  must  be  specially  pleaded,  before  either 
proof  can  be  heard,  or  a  recovery  allowed 
therefor.  Jesse  v.  Shuck  (Ky.)  12  S.  W.  304; 
L.  &  N.  R.  R.  Co.  V.  Reynolds  (Ky.)  71  S. 
W.  510.  Appellant  had  a  right  to  have  the 
matters  relied  upon  so  pleaded  that  it  could 
determine  whether  it  would  admit  or  deny 
the  averments  relating  thereto.  If  the  pe- 
tition had  been  taken  pro  confesso  by  reason 
of  the  failure  of  appellant  to  plead,  appellee 
could,  as  special  damages,  have  recovered, 
at  most,  but  a  nominal  sum.  The  Instruc- 
tion, however,  is,  in  our  opinion,  subject 
to  graver  criticism  than  the  one  Just  made, 
in  that  it  authorizes  the  Jury  to  compensate 
appellee  "for  all  such  farther  injury,  tem- 
porary or  permanent,  which  they  may  be- 
lieve, from  all  the  evidence,  has  accrued,  or 


is  reasonably  certain  to  accrue,  as  the  direct 
result  of  said  Injury."  What  other  Injury? 
What  standard  or  measure  is  here  given  to 
the  Jury?  No  limitation  Is  placed  upon  their 
Imagination  or  conjecture.  At  best,  it  has 
been  found  extremely  difficult,  if  not  impos- 
sible, to  accurately  measure  damages  in  such 
cases,  under  the  most  carefully  guarded  le- 
gal Umitations.  The  Jury  should  be  limited 
In  assessing  damages  for  personal  injuries, 
not  resulting  in  death,  Independent  of  puni- 
tive damages,  to  compensation,  which,  in  its 
legal  signification,  consists  of  remuneration 
for  loss  of  time;  necessary  expenditures;  for 
mental  and  physical  suffering  resulting  from 
the  injury;  and  for  permanent  disability,  If 
such  be  the  result,  and  where  proper  aver- 
ments relative  thereto  are  made;  and  the 
court  should  so  Inform  the  Jury,  Instead  of 
leaving  to  them  to  determine  the  legal  im- 
port of  the  true  damages  sustained  by  the 
plaintiff.  Parker  v.  Jenkins,  3  Bush,  591. 
The  permanent  disability  referred  to  is  a 
permanent  reduction  of  appellee's  {tower  to 
earn  money,  resulting  from  an  Injury  caused 
by  the  negligent  act  of  appellant  in  question. 
Muldraugh's  Hill,  C.  &  C.  T.  P.  Co.  v. 
Maupin,  79  Ky.  105;  L.  &  N.  R.  R.  Co.  v. 
Case's  Adm'r,  8  Bush,  736.  It  was  shown  in 
this  case  that  appellee  was  a  man  past  mid- 
dle age,  and  there  was  some  evidence  that 
for  some  years  he  had  been  of  Infirm  health, 
and  that  he  had  frequently  complained  that 
be  was  unable  to  do  more  than  a  half  day's 
or  half  a  man's  work.  It  was  not  proper, 
therefore,  for  the  Jury  to  have  considered 
the  injury  sued  for,  assuming  him  to  have 
been  a  robust  person,  sound  in  health;  but 
they  should  have  been  told  that,  in  estimat- 
ing the  amount  of  damages,  they  should  take 
into  consideration  the  age  and  situation  of 
the  plaintiff,  and  his  earning  capacity,  in  fix- 
ing the  damage  sustained  by  the  want  of  the 
limb  injured.  Oreer  v.  L.  &  N.  R.  B.  Co., 
94  Ky.  177,  21  S.  W.  649,  42  Am.  St  Rep. 
345.  The  phrase,  "and  all  such  further  In- 
Jury,  If  any,  temporary  or  permanent  which 
they  may  believe,  from  all  the  evidence,  has 
accrued,  or  is  reasonably  certain  to  accrue, 
as  the  direct  result  of  such  Injury,"  should 
have  been  omitted. 

Appellant  asked,  and  the  court  refused  to 
give,  the  following  Instruction:  "The  court 
Instructs  the  Jury  that  the  plaintiff  is  not 
entitled  to  recover  any  sum  for  damage  re- 
sulting to  him  from  any  unskillful  or  im- 
proper treatment  of  any  injury  he  may  have 
received  in  the  accident  complained  of  as 
occurring  at  Pleasant  Valley."  This  instruc- 
tion is  predicated  upon  this  line  of  evidence 
introduced  by  appellant  at  the  trial.  The 
condition  of  the  injured  limb  at  the  time  of 
the  trial  showed  that  it  was  lengthened  about 
two  Inches  more  than  normal.  This  was 
because  the  thigh  bones  had  left  the  acetabu- 
lum. It  was  the  theory  presented  by  appel- 
lee that  this  condition  of  the  hip  Joint  was 
caused  by  the  severe  wrench  and  contusion 
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recdTed  when  be  was  thrown  from  appel- 
lant's train,  by  which  the  ligaments  about 
that  Joint  were  ruptured  and  torn,  allowing 
the  femur  to  aUp  down.  There  was  evidence, 
however,  for  appellant,  that  appellee  did  not 
call  a  competent  and  skillful  physician  when 
Injured:  that  he  neglected  the  advice  and 
airectlons  his  physician  gave  him,  and  re- 
fused to  obey  them;  that  by  his  own  negli- 
gence in  persisting  In  walking  about  upon 
the  Injured  limb,  and  In  failing  to  have  it 
treated  by  a  competent  and  skillful  surgeon 
at  the  time,  be  has  so  aggravated  his  In- 
Joiy  as  to  prodQce  the  permanent  111  effect  of 
which  he  compla&s;  and  that,  but  for  this 
species  of  bl>  negligence,  the  Injury  could 
have  been  and  would  have  healed  entirely, 
and  within  a  few  weeks,  or,  at  most,  a  few 
months.  A  very  satisfactory  treatment  of 
this  subject  may  be  found-  In  Thompson's 
Commentaries  on  the  Law  of  Negligence  (sec- 
tion 202).  It  Is  there  said,  and  sustained  by 
the  authorities  cited:  "Undoubtedly,  the 
person  Injiued  Is  bound  to  use  ordinary  care 
in  treating  the  Injury,  and  cannot  recover 
from  the  author  of  the  injury  enhanced  dam- 
ages growing  out  of  his  own  want  of  or- 
dinary care  In  procuring  medical  or  surgical 
aid  to  treat  it  In  other  words,  If  he  neglects 
to  use  such  means  to  effect  a  recovery  as  an 
ordinarily  prudent  person  would  use  under 
like  circumstances,  he  cannot  recover  dam- 
ages for  any  aggravation  of  bis  injury  grow- 
ing out  of  such  neglect.  •  •  •  But  his 
neglect .  in  this  regard  bears  only  upon  the 
extent,  and  not  upon  hia  right  of  recovery 
for  the  injuries.  •  •  •  It  Is  his  duty  to 
nse  ordinary  care,  under  the  circumstances, 
ia  employing  surgeons,  nurses,  etc.;  but,  hav- 
ing done  so,  the  law  does  not  make  him  an 
insurer  that  they  will  commit  no  mistakes  In 
treating  him.  •  •  •  If  he  employs  a 
reputable  physician  and  surgeon,  and  follows 
his  directions  as  to  the  treatment  of  the  in- 
jury, until  such  physician  or  surgeon  dis- 
charges himself  from  the  case,  the  patient 
cannot  be  charged  with  negligence  in  caus- 
ing an  aggravation  of  the  injury  because  the 
result  of  it  was  more  severe  than  was  an- 
ticipated. •  ♦  »  Negligent  injuries  have 
been  sometimes  aggravated  by  delay  in  call- 
big  in  the  services  of  a  physician  or  surgeon. 
In  such  a  case  it  seems  that  it  would  gen- 
erally be  a  qnestlon  for  the  Jury  whether 
roch  delay  was  the  result  of  negligence  or 
of  want  of  ordinary  care  under  all  the  dr- 
camstances  of  the  case."  L.  &  N.  B.  R.  Co. 
▼.  Kingman  (Ky.)  35  S.  W.  234;  Central 
Passenger  Co.  t.  Rose  (Ky.)  22  S.  W.  745; 
8<«ord  V.  8t  P.,  M.  &  M.  R.  R.  Co.  (C.  C.) 
18  Fed.  221.  The  court  Is  of  opinion  that  the 
instruction  asked  for  and  quoted  above  is 
not  broad  enough  to  present  all  the  features 
of  this  question  as  they  should  have  been, 
and  furthermore  we  are  of  opinion  that, 
nnder  the  issues  in  this  case,  an  instruction 
npon  the  law  on  this  subject  was  not  author- 
ized.   In  this  Jurisdiction,  contributory  negli- 


gence must  be  pleaded.  In  this  case  It  is 
pleaded  in  this  language:  "The  defendant, 
for  further  answer,  says  that  the  plaintiff, 
by  his  own  carelessness  and  negligence, 
caused  the  injury  or  injuries  of  which  he 
complains  In  his  petition,  and,  but  for  such 
contributory  negligence  on  the  part  of  the 
plaintiff,  said  Injury  or  injuries  complained 
of  by  him  In  his  petition  herein  would  not 
have  occurred  to,  or  have  been  sustained  by, 
him."  This,  however,  has  reference  to  the 
act  by  which  the  Injury  was  Inflicted.  If 
the  defendant  contemplated  putting  In  issue 
the  plaintiff's  contributory  negligence  subse- 
quent to  the  occurrence  for  which  he  sued, 
which  neglect  went  to  aggravate  his  dam- 
ages, the  facts  constituting  it  should  have 
been  alleged,  so  as  to  have  allowed  an  issue 
to  be  Joined  thereon,  and  the  production  of 
the  proof  to  meet  it  Under  the  state  of 
pleadings,  the  court  is  of  opinion  that  the 
instruction  was  properly  refused. 

Upon  the  return  of  the  case,  however,  the 
plaintiff  should  be  allowed  to  amend  his 
petition,  if  he  elects  to  do  so,  concerning  the 
loss  of  time  asserted  in  his  proof;  and  the 
defendant  should  be  allowed  to  amend  its 
answer,  if  it  elects  to  do  so,  concerning  the 
special  matter  of  contributory  negligence  dis- 
cussed. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  not  Inconsistent  herewith. 


PERCIPULL  et  aL  v.  COLEMAN. 

(Court  of  Appeals  of  Kentucky.    Feb.  18, 1003.) 

TRBSPA88— DAMAGES— INSTRUCTION— 
CHAMPKRTY. 

1.  Where  two  adjoining  lots  are  sold  at  an 
anctiou  b>  different  persons,  and  the  one  whose 
deed  is  executed  first  takes  possession  and 
erects  a  fence  beyond  the  boundary  line  called 
for,  the  purchase  of  the  other,  who  takes  his 
deed  subsequently,  is  not  champertous. 

2.  In  an  action  for  trespass  the  court  in- 
structed that,  if  the  trespass  was  wanton,  the 
jury  might  award  damages  in  excess  of  the 
actual  injury,  and  "what  I  have  stated  as  a 
punishment  of  defendant  for  his  evident  dis- 
regard of  plaintiffs  rights."  Beld,  that  the 
giving  of  the  quoted  clause  was  error,  since  it 
was  the  province  of  the  jury  to  determine 
whether  the  trespass  was  wanton. 

Appeal  from  cirouit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  H.  R.  Coleman  against  A.  F. 
Percifull  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Samuel  Avritt  and  J.  L.  Williams,  for  ap- 
pellants. Forcht  &  Field  and  Matt  O.  Doher- 
ty,  for  appellee. 

HOBSON,  J.  Mary  Oaetano  Chllds  owned 
three  lots  In  Louisville,  lying  together  on 
the  north  side  of  Chestnut  street,  between 
Fourteenth  and  Fifteenth  streets,  each  be- 
ing 30  feet  wide  and  162  feet  deep.  There 
was  a  house  on  each  lot,  and  the  division 
fence  ran  from  the  corner  of  the  bouse  to 
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save  the  balldlng  of  the  fence  clear  through. 
In  1885  ahe  sold  these  three  lots  at  public 
auction.  Appellee,  Coleman,  purchased  one, 
and  appellant  Percifull,  through  hla  agent, 
Erdman,  purchased  another.  In  the  convey- 
ances the  lots  are  described  as  30  feet  wide, 
and  beginning  at  a  point  so  many  feet  east 
of  Fifteenth  street  When  appellant's  lot  la 
run  out  from  the  points  indicated  In  the  deed, 
it  runs  inside  of  the  fence  dividing  bis  lot 
from  Coleman's  by  a  foot  and  a  half  or  two 
feet  About  the  year  1891  Percifull  wanted 
to  buUd  a  barn  on  the  back  of  his  lot,  and 
to  make  it  as  wide  as  the  lot,  30  feet  The 
coal  shed  of  Coleman  then  projected  over  on 
the  lot  2  feet  By  agreement  a  survey  was 
made,  which  showed  that  this  2  feet  be- 
longed to  Percifull,  and  then  Coleman's  shed 
was  cut  off  at  the  line,  and  the  stable  erected. 
The  fence  remained  where  it  was  under  an 
agreement,  as  Percifull  says,  that  when  a 
new  fence  was  needed,  It  was  to  be  reset 
on  the  line;  but  this  Coleman  denies.  Things 
ran  along  In  this  way  for  some  time,  and, 
Coleman  refusing  to  agree  to  move  the  fence, 
Percifull,  getting  apprehensive  of  limitation, 
employed  a  carpenter,  and  had  the  fence  set 
up  near  the  line,  cautioning  the  man  who 
did  the  work  to  stay  on  his  side  of  the  line. 
For  this  Coleman  sued,  and  recovered  Judg- 
ment for  $300  damages.  A  part  of  Perd- 
fuU's  chimney  stood  on  the  strip  in  con- 
troversy, and  the  cornice  of  bis  house  pro- 
jected over  It  The  court  instructed  the  Jury 
that,  if  they  believed  from  the  evidence  that 
when  Percifull  bougbt  his  lot  Coleman  had 
the  strip  in  controversy  inclosed  in  his  lot, 
and  was  claiming  it  as  his  property,  adverse- 
ly to  everybody  else,  then  Percifull  obtained 
no  title  to  the  strip,  and  he  had  no  right 
to  move  his  fence  over  so  as  to  take  it  In. 
But  if,  when  Percifull  bougbt,  Coleman  was 
not  claiming  the  strip  in  controversy  as  bis 
own  adversely  to  all  the  world,  then  Perci- 
full had  the  right  to  move  his  fence  so  as 
to  take  in  the  strip,  provided  in  doing  so 
he  did  no  damage  to  plalntlfTs  property. 
This  instruction  was  erroneous.  There  was 
no  question  of  champerty  in  the  case,  for, 
although  the  deed  to  Percifull  was  made  aft- 
er the  deed  to  Coleman,  they  were  both  made 
pursuant  to  the  sale  made  at  public  auction 
by  the  same  auctioneer,  under  the  same  ad- 
vertisement, and  at  the  same  time.  We  do 
not  understand  that  there  is  any  controversy 
as  to  these  facts,  but,  in  any  event,  the 
court  should  submit  this  question  to  the  Jury 
by  a  proper  Instruction  if  on  another  trial 
there  is  any  controversy  about  the  facts. 
The  deeds  related  back  to  the  time  when  the 
property  was  sold  at  auction,  for  they  were 
made  to  carry  out  the  contract  then  entered 
into  between  tlie  parties.  A  deed  which  is 
made  to  carry  out  a  previous  contract  is 
never  cbampertous  as  to  one  who  enters 
after  the  contract  was  made.  So,  although 
Coleman  took  possession  after  the  auction 
sale,  and  before  tbe  deed  to  Percifull,  the 


purchase  of  tbe  latter  would  oot  be  cham- 
pertous. 

As  to  the  measure  of  damages  the  court 
gave  this  instruction:  "If  you  shall  believe 
from  tbe  evidence  that  in  moving  tbe  fence 
over  he  trespassed  upon  the  plaintiff's  prop- 
erty, trampled  down  his  soil  or  his  grass  or 
his  herbage,  then  the  law  is  for  the  plaintiff, 
and  you  should  find  for  him  In  such  sum 
as  will  compensate  him  for  the  damage  done 
him  in  that  respect;  and.  If  the  moving  over 
of  the  fence  by  tbe  defendant  was  high- 
handed, and  in  wanton  disregard  of  the  plain- 
tiff's rights,  then  you  may,  in  your  discre- 
tion, award  him  such  a  further  sum  in  dam- 
ages as  you  may  think  right  and  proper  un- 
der the  evidence,  and  what  I  have  stated 
as  a  punishment  of  defendant  for  his  evi- 
dent disregard  of  plaintiff's  rights,  not  ex- 
ceeding tbe  sum  of  fifteen  hundred  dollars, 
the  amount  claimed  in  the  petition."  Tbe 
following  words  in  this  instruction  should 
have  been  omitted:  "and  what  I  have  stated 
as  a  punishment  of  defendant  for  his  evi- 
dent disregard  of  plaintiff's  rights."  There 
was  no  substantial  damage  shown  to  tbe 
plaintiff,  and  we  are  at  a  loss  to  imderstand 
why  so  large  a  verdict  was  rendered,  unless 
the  Jury  understood  from  these  words  that 
the  court  directed  them  to  find  a  verdict  as 
a  punishment  of  defendant  for  his  evident 
disregard  of  plalntlfTs  rights,  as  stated  by 
the  court  These  words  were  at  least  cal- 
culated to  make  that  Impression  on  the  Jury, 
who  should  have  been  left  to  determine  for 
themselves,  under  the  evidence,  whether 
there  was  such  a  wanton  disregard  of  plain- 
tllTs  rights  as  Justified  a  verdict  for  more 
than  the  actual  damage.  Under  the  evi- 
dence the  court  should  have  told  tbe  Jury 
that  the  question  for  them  to  determine  was 
where  tbe  dividing  line  between  the  two  lots 
ran,  and  that,  if  the  defendant  had  not  got- 
ten over  this  line,  they  should  find  for  him. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


WEBER    V.    COMMONWEALTH. 

(Court  of  Appeals  ot  Kentucky.     Eeb.  20, 
1903.) 

8TATUTBS-TITLE3-CONSP1RACT— ACCOM- 
PLICE   TESTIMONY. 

1.  Const.  S  51,  providing  that  no  law  shall 
relate  to  more  than  one  subject  which  shall 
be  expressed  in  the  title,  Is  not  iufriuged  by 
Act  May  20,  1897  (Ky.  St.  {  1241n),  entitled 
"An  act  to  prevent  lynching  and  injury  and  de- 
struction of  real  and  personal  property  •  •  • 
at  the  hands  of  mobs  or  other  riotous  assem- 
blages, and  to  prevent  the  posting  and  circiilut- 
ing  of  threatening  letters,"  the  general  subject 
of  the  act  being  the  better  preservation  of  the 
public  peace  and  tbe  suppression  of  mobs  and 
other  unlawful  confederations. 

2.  On  a  prosecution  under  Ky.  8t  |  1241a 
<1),  for  coufedernting  to  injure  a  person,  sub- 
section 10  of  whii-h  provides  that  it  shall  be 
no  exemption  for  a  witness  that  his  testimony 
may  incriminate  himself,  but  his  testimony 
shall  not  be  used  against  him  except  for  per- 
jury, and  he  shall  be  discharged  from  liability 
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for  Tlolation  .of  the  act  discloied  in  his  testi- 
mony, a  defendant  may  not  complain  that  an- 
other defendant,  who  did  not  decline  to  testify, 
was  not  charged  that  he  need  not  answer  un- 
less he  Tolnntarily  desired  to  do  so. 

3.  On  a  prosecution  under  Ky.  St.  |  1241a 
(1),  for  confederating  to  injure  a  person,  though 
■absection  10  thereof  declares  that  a  witness 
shall  be  discharged  from  liability  for  Tiolation 
of  the  act  disclosed  in  his  testimony,  another 
may  be  convicted  on  proof  that  he  and  the 
person  testifying  to  the  crime  confederated  to- 
gether, without  proof  that  another  was  in  the 
conspiracy. 

Appeal  from  circuit  court,  Darlees  county. 
"Not  to  be  offlclnlly  reported." 
John   Weber  appeals  from  a  couTlction. 
Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant. 
Clifton  J.  Pratt  and  M.  B.  Todd,  for  the 
Ck>mmonwealtb. 

HOBSON,  J.  Appellant,  John  Weber,  was 
Indicted  under  section  1241a,  subsec.  1,  Ky. 
St,  for  the  crime  of  unlawfully,  willfully, 
and  feloniously  confederating  with  certain 
other  persons  for  tbe  purpose  of  Intimidating 
and  injuring  William  Dowdell.  He  was  con- 
rlcted,  and  pimlshment  was  fixed  at  one 
year's  confinement  in  the  penitentiary. 

The  proof  shows  that  a  party  of  men  cam^ 
to  Dowdell's  house  about  half  past  10  o'clock 
at  nigbt,  tied  him  to  a  tree,  and  whipped  blm 
unmercifully.  There  is  no  controversy  on 
this  point  in  tbe  evidence,  and  there  Is  no 
ittempt  to  show  any  facts  in  mitigation  of 
the  offense,  or  to  attack  In  any  way  Dow- 
dell's credibility  or  character.  The  only  de- 
fense made  by  tbe  defendant  la  that  be  was 
not  present,  and  had  nothing  to  do  with  the 
act  He  Introduced  proof  tending  to  estab- 
lish an  alibi,  but  the  evidence  was  conflicting 
as  to  his  whereabouts  at  the  time  the  offense 
was  committed,  and,  there  being  positive 
testimony  of  several  witnesses  that  he  was 
present  assisting  in  tbe  whipping  of  Dow- 
dell, we  cannot  disturb  the  verdict  of  tbe 
jury  on  the  facts. 

It  la  earnestly  insisted  that  the  statute  Is 
invalid,  under  section  51  of  the  constitution, 
which  provides  that  no  law  enacted  by  the 
general  assembly  shall  relate  to  more  than 
one  subject  and  that  shell  be  expressed  in 
tbe  title.  The  title  to  tbe  act  Is  in  these 
words:  "An  act  to  prevent  lynching  and 
Injury  to  and  destruction  of  real  and  personal 
property  In  this  commonwealth  at  the  hands 
of  mobs  or  other  riotous  assemblages  and  to 
prevent  the  posting  and  drci^tion  of  threat- 
ening letters  and  to  prescriln.  'Penalties  for 
tbe  enforcement  of  its  provisions."  The  act 
Is  In  11  sections,  and  all  its  provisions  are 
germane  to  the  subject  expressed  In  the  title. 
The  general  subject  of  the  act  is  tbe  better 
preservation  of  tbe  public  peace  and  the  sup- 
pression of  mobs  and  other  unlawful  con- 
federations. Tbe  whole  of  the  act  relates 
to  this  subject  While  the  title  of  the  act 
might  have  been  more  concisely  expressed.  It 
seems  to  ns  to  state  the  subject  of  legisla- 


tion with  sufficient  cleanuss  to  Indicate  to 
a  person  of  ordinary  intelligence  what  was 
meant  It  Is  true  tbe  first  section  of  the  act 
provides  against  persons  banding  themselves 
together  for  the  purpose  of  injuring  or  dis- 
turbing another;  the  second,  against  those 
banding  themselves  together  for  the  purpose 
of  injuring  or  destroying  property;  the  ninth, 
against  those  who  send  or  put  up  a  threat- 
ening notice  or  letter.  But  all  these  things 
have  a  natural  connection,  and  fall  under  the 
general  subject  which  the  Legislature  had 
in  mind.  The  work  of  the  Legislature  would 
be  interminable  if  such  matters  as  these 
must  all  be  put  in  separate  bills,  and  could 
not  be  united  in  one  act  The  sending  of 
threatening  letters  has  a  natural  connection 
with  the  subject  of  the  act,  because  such 
letters  and  notices  are  means  commonly  em- 
ployed t6  terrify  and  annoy  citizens  by  the 
lawless  persons  aimed  at  In  tbe  other  sec- 
tions of  the  act.  The  subject  of  legislation 
under  section  51  of  the  constitution  may,  as 
has  often  been  held  by  this  court,  be  very 
broad  in  its  nature.  Thus  the  act  of  .Feb- 
ruary 15,  1854,  was  entitled  "An  act  to  pro- 
vide for  the  appointment  of  special  judges 
of  the  county  court  and  police  or  city  courts," 
and  under  this  title  there  was  a  provision 
authorizing  the  holding  of  special  terms  of 
the  county  court  by  the  regular  judge.  It 
was  held  that  tbe  general  subject  embraced 
was  that  of  courts,  and  that  the  section  re- 
ferred to  was  not  foreign  to  the  subject  ex- 
pressed in  tbe  title,  but  had  a  natural  con- 
nection therewith.  Jacobs'  Adm'r  v.  L.  & 
N.  R.  R.,  73  Ky.  263.  So  the  title  to  the  act 
of  March  20,  1876,  was  in  these  words:  "An 
act  to  regulate  tbe  civil  jurisdiction  of  Jus- 
tices of  the  peace,  police  Judges  and  quar- 
terly courts  and  tbe  appellate  Jurisdiction  of 
circuit  courts  from  Judgments  and  to  author- 
ize the  quarterly  courts  to  appoint  clerks." 
The  court  said  that  the  title  went  more  into 
detail  than  it  should  bare  done,  and  was  ob- 
jectionable for  want  of  precision,  but  the  act 
relate4  to  only  one  general  subject.  Allen  v. 
Hall,  77  Ky.  85.  See,  to  same  effect,  in  sub- 
stance, McArtbur  v.  Nelson,  81  Ky.  67;  Com- 
monwealth T.  Oodshaw,  92  Ky.  435,  17  S. 
W.  737;  Conley  v.  Commonwealth,  98  Ky. 
126,  32  S.  W.  285:  L.  &  O.  T.  R.  Co.  v. 
Ballard,  59  Ky.  165;  Chiles  v.  Drake,  59  Ky. 
146,  74  Am.  Dec.  406.  Section  10  of  the  act 
is  as  follows:  "In  any  prosecution  under 
this  act  it  shall  be  no  exemption  for  a  wit- 
ness that  his  testimony  may  incriminate  him- 
self; but  no  such  testimony  given  by  the 
witness  shall  be  used  against  blm  in  any 
prosecution  except  for  perjury,  and  he  shall 
be  discharged  from  all  liability  for  any  viola- 
tion of  this  act  so  necessarily  disclosed  in 
his  testimony."  Bud  Speaks,  who  was  Joint- 
ly indicted  with  appellant  was  introduced  as 
a  witness  for  tbe  commonwealth  on  the  trial. 
Appellant  asked  the  court  to  charge  Speaks 
that  he  need  not  answer  any  question  unless 
he  voluntarily  desired  to  do  so.    The  court 
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declined  to  so  instrnct  the  witness,  and  of 
this  appellant  complains.  Speaks  did  not 
decline  to  testify,  or  to  answer  the  questions 
asked  him,  and  we  are  unable  to  see  that 
appellant  has  any  ground  of  complaint  in 
this  matter.  Under  the  statute,  when  Speaks 
testified  on  the  trial  of  appellant,  he  was  dis- 
charged from  all  liability  for  the  Tlolation 
of  the  act  disclosed  In  his  testimony,  and  he 
could  not  thereafter  be  punished  therefor. 
His  testimony  did  not  incriminate  him,  but, 
on  the  contrary.  It  put  an  elFectaal  bar  be- 
tween him  and  punishment  for  the  offense. 
The  court  gave  the  Jury  an  Instruction  to  the 
effect  that  appellant  eould  not  be  convicted 
on  the  testimony  of  an  accomplice,  unless 
properly  corroborated.  But  It  is  complained 
that  the  court  refused  to  Instruct  the  jury 
that  they  could  not  convict  the  defendant  nn- 
less  they  believed  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  and 
one  or  more  of  the  parties  named  In  the 
Indictment  other  than  Speaks,  confederated 
together  for  the  purpose  of  whipping  Dow- 
delL  'This  instruction  was  properly  refused, 
for,  although  the  commonwealth  had  dis- 
abled Itself  from  prosecuting  Speaks  by  mak- 
ing a  witness  of  him,  the  fact  remained,  If 
his  testimony  was  true,  that  he  did  confed- 
erate with  the  appellant  for  the  purpose  of 
whipping  Dowdell,  and  the  charge  in  the 
indictment  was,  therefore,  sustained  by  the 
evidence.  To  adopt  the  rule  -urged  by  the 
learned  counsel  would  be  to  deprive  the  com- 
monwealth of  all  benefit  from  this  section 
where  there  were  only  two  in  the  conspiracy; 
for  If,  in  this  event,  one  of  the  conspirators 
was  introduced  as  a  witness  for  the  state, 
the  other  could  never  be  convicted,  however 
clearly  his  guilt  might  be  shown.  We  there- 
fore conclude  that  the  statute  in  question 
la  not  In  violation  of  the  constitution  and 
that  there  was  no  substantial  error  on  the 
trial. 
Judgment   affirmed. 


MARSDEX  CO.  v.  BULMTT  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  Id, 
1903.) 

CARRIERS— LOSS  OP  CARGO— ACTIONS— PETI- 
TION—ALLEGATIONS  OF  NEGLIGENCE— DEFI- 
NITENESS  —  EVIDENCE  —  JUDGMENT  —  DE- 
DUCTION OF  FREIGHT. 

1.  A  petition  alleging  that  defendant  agreed 
to  transport  plaintiff's  com  by  river  as  a  com- 
mon carrier,  and  that  the  sinking  of  the  barge 
and  the  loss  of  the  com  were  caused  by  the 
negligence  of  defendant,  its  officers  and  em- 
ployes, was  not  objectionable  for  indefiuite- 
ness  of  the  allegntion  of  negligence. 

2.  Where  a  petition  alleged  that  plaintiff's 
com  was  lost  by  the  negligence  of  defendant, 
any  indefiniteness  of  the  allegation  of  negli- 
gence therein  was  cured  by  defendant's  an- 
swer, which,  after  putting  in  issue  all  the 
affirmative  allegations  of  the  petition,  alleged 
that  the  barge  in  which  the  com  was  trans- 
ported was  in  good  condition  when  defendant 
began  the  voyage,  until  it  was  struck  and  in- 
jured, and  that  the  boat  was  properly  manned, 
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and    was    prudently    and    carefully    operated, 
which  allegationa  were  controverted  by  a  reply. 

3.  A  carrier,  in  an  action  for  the  loss  of  com 
by  reason  of  the  sinking  of  a  barge,  was  uot 
entitled  to  object  to  the  testimony  of  piaintiS's 
witnesses  describing  the  repairs  to  the  barge 
after  it  was  sunk,  when  the  same  facts  were 
subsequently  proved  by  defendant's  witnesses. 

4.  Where,  in  an  action  for  the  loss  of  corn 
by  the  sinking  of  a  barge,  the  proof  showed 
that  the  corn  was  worth  42  to  43  cents  per 
bushel  at  destination,  and  at  the  price  of  42 
cents,  after  deducting  the  valne  of  the  corn 
saved  and  the  freight,  there  was  left  an  amount 
due  to  plaintiff  exceeding  the  amount  of  the 
verdict,  an  objection  that  the  cost  of  trans- 
portation should  have  been  deducted  from  ttie 
judgment  was  not  snstainable. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  Bullitt  &  Co.  against  the  Mars- 
den  Company.  Krom  a  judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

Miller  &  Todd,  for  appellant  Blrkhead  & 
Clements  and  Chapeze  Wathen,  for  appel- 
lees. 

NUNN,  J.  This  appeal  is  prosecuted  from 
a  judgment  of  the  Daviess  circuit  court  ob- 
tained by  appellee  against  appellant  for  $1,- 
252.80.  It  was  alleged  In  appellee's  petition, 
in  substance:  That  it  had  a  contract  with 
appellant  company  whereby  It  agreed  and 
undertook  to  furnish  to  It  a  barge  and  trans- 
port for  It  from  French  Island,  on  the  Ohio 
river,  to  Hawesville,  Ky.,  3,314  bushels  oi 
com,  for  which  appellee  agreed  to  pay  ap- 
pellant the  sum  of  1^  cents  per  bushel  That 
appellant  did  furnish  a  barge  to'  appellee 
at  said  point,  and  the  corn  was  loaded  on 
the  barge,  and  afterwards,  on  the  24th  day 
of  March,  1000,  the  appellant  attached  the 
said  barge  to  one  of  Its  boats,  and  started 
to  transport  the  same  to  Hawesville;  and 
while  going  up  the  Ohio  river,  and  long  be- 
fore It  reached  its  destination,  said  barge 
sank  in  the  river,  and  the  corn  was  lost 
That  appellant  failed  to  deliver  said  corn, 
and  appellee  recovered  no  part  thereof,  ex- 
cept to  tlie  value  of  172.73  in  damaged  corn. 
The  sinking  of  said  barge,  and  the  loss  and 
destruction  of  said  corn,  were  caused  by  the 
negligence  and  carelessness  of  appellant  its 
officers,  agents,  and  employes.  Appellant  de- 
murred to  this  petition,  which  was  overruled 
by  the  court,  and  then  moved  the  court  to 
require  appellee  to  make  its  petition  more 
specific  with  reference  to  the  charge  of  n^ll- 
gcnce,  and  to  state  what  negligent  act  or 
omission  it  would  rely  on.  This  motion  was 
overruled  by  the  court. 

The  court  was  right  in  this.  In  the  case 
of  Kentucky  Central  Railroad  v.  Thomas' 
Adm'r.  70  Ky.  173,  42  Am.  Rep.  208,  the  court 
used  this  language:  "The  allegation  la  that 
the  accident  was  occasioned  by  the  negli- 
gence of  the  agents,  officers,  hands,  and  em- 
ployes of  the  defendant.  This  was  sufficient 
to  admit  evidence  of  every  fact  conducing 
to  prove  that  the  disaster  resulted  from 
either  the  misfeasance  or  nonfeasance  of  the 
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company  or  Its  agents  or  serrants."  See, 
also.  C.  &  O.  K.  R.  Co.  y.  Smltb  (Ky.) 
89  S.  W.  832,  and  L.  &  N.  R.  R.  Co.  v.  Wolfe, 
80  Ky.  82.  But  If  the  court  had  erred  in  this 
matter,  the  defendant,  by  Its  answer,  cured 
the  defect.  After  putting  in  issue  all  the  af- 
firmative allegations  in  the  petition,  it  alleged 
"that  the  barge  was  sound  and  in  good  con- 
dition when  defendant  began  said  voyage, 
nntU  It  was  strucl(  and  injured  as  aforesaid; 
that  said  boat  was  In  good  condition,  and 
propwiy  manned  by  licensed  and  competent 
officers  and  crew,  and  was  prudently  and 
carefully  operated  on  said  voyage."  And  the 
appellee,  by  reply,  controverted  these  allega- 
tions, and  the  issues  were  made  specific  and 
complete.  Appellee's  evidence  showed  that 
the  voyage  was  begun  with  the  barge  about 
8  o'clock  on  a  dark,  rainy  night;  that  the 
water  was  high  and  awift  in  the  river,  and 
much  drift  was  moving;  that  the  barge  was 
old  and  partly  rotten,  and  was  poorly  and 
Insecurely  constructed,  and  was  not  safe  or 
fit  to  convey  the  com,  and  in  consequence 
thereof  the  com  was  lost  Appellee's  evi- 
dence further  showed  that  there  was  no  evi- 
dence of  any  bruise  or  indenture  upon  the 
front  of  the  barge,  or  at  any  place,  indicat- 
ing that  it  had  collided  with  any  hard  sub- 
stance. Appellant's  evidence'  agreed  with 
that  of  appellee,  except  it  proved  that  the 
barge  was  only  about  five  years  old,  well 
and  substantially  constracted,  and  was  sound 
and  safe;  that  there  was  an  Indentation  or 
bruise  on  the  barge,  showing  that  It  had  col- 
lided with  some  (supposed  to  be)  moving 
object,  which  the  witnesses  did  not  see;  that 
those  In  charge  of  tiie  boat  and  barge  were 
using  ordinary  care  and  caution  In  the  move- 
ment of  same.  All  agree  that  there  was  a 
rent  In  the  barge,  across  the  front  and  back, 
on  the  sides,  below  the  water  line,  which 
caused  the  barge  to  sink,  and,  according  to 
the  evidence  of  appellant,  caused  the  barge 
to  sink  within  a  very  short  time. 

Appellant  objects  to  the  testimony  of  some 
of  appellee's  witnesses,  describing  the  re- 
pairs and  nature  of  repairs  made  on  the 
barge  after  it  was  sunk.  Even  if  this  was 
error,  the  appellant's  witnesses  proved  the 
same  facts.  The  manner  in  which  it  was 
proved  was  not  prejudicial  to  appellant. 

Appellant  also  contends  that  the  testimony 
of  Bullitt  and  Bentley  with  reference  to  con- 
versations with  and  statements  of  one  Smith, 
one  of  appellant's  managers,  within  a  day 
or  two  after  the  sinking  of  the  barge,  was 
error.  BSven  If  incompetent,  the  statements, 
in  onr  opinion,  were  harmless,  as  they  had 
no  application  to  the  real  questions  at  issue. 

Appellant  contends  that  the  Judgment  was 
too  large,  by  |49.51,— the  amount  of  Its 
charge  for  the  transportation  of  the  com. 
The  appellee,  in  its  petition,  does  not  fix  any 
price  per  bushel  for  its  corn,  but  places  the 
gross  sum  dne  it  at  $1,2.52.80.  The  proof 
showed  that  com  was  worth  42  to  43  cents 
per  bushel,  delivered  at  Hawesvllle;  and  at 
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the  price  of  42  cents,  and  after  deducting 

$72.75  and  the  $49.51,  it  would  still  leave  due 
the  appellee  more  than  the  amount  it  claimed 
or  recovered. 

Appellant  only  complains  of  the  latter 
clause  of  the  third  Instruction.  This  Instruc- 
tion was  correct.  All  the  InstructlouB  were 
as  favorable  to  appellant  as  It  was  entitled 
to. 

Perceiving  no  error  to  the  prejudice  of  ap- 
pellant, the  Judgment  Is  affirmed. 


MOAYON  et  al.  v.  MOAYON. 

(Court  of  Appeals  of  Kentucky.     Feb.   18, 
1903.) 

HUSBAND  AND  WIFB— CONTRACT— CONSIDERA- 
TION —  BPEK^IPIC  PBRPORMANCB  —  MUTUAL- 
ITY OF  REMEDY— STATUTE  OP  FRAUDS. 

1.  Where  husband  and  wife  are  living  apart 
because  of  grounds  of  divorce  which  she  nas, 
and  on  which  she  has  had  prepared  a  petition 
for  divorce,  her  forgivine  him  and  resumption 
of  her  relation  of  wife  is  sufficient  considera- 
tion for  his  agreement  to  convey  property  for 
their  children. 

2.  It  is  no  defense  against  specific  perform- 
ance of  an  agreement  for  sale  of  an  undivided 
interest  in  property  that  it  may  subsequently  be 
sold  to  an  undesirable  person. 

3.  Where,  in  consideration  of  the  mutual 
agreement  of  husband  and  wife,  living  apart  lie- 
cause  of  her  ground  for  divorce,  to  live  with 
each  other  as  nusband  and  wife,  he  agrees  to 
make  a  conveyance  of  property,  and  prior  to  the 
conveyance  they  resume  their  living  together,  ic 
is  no  defense  to  specific  performance  of  his 
agreement  to  convey  that  there  is  lack  of  mu- 
tuality of  remedy,  whereby  he  may  compel  her 
always  to  live  with  him. 

4.  A  contract  to  convey  a  third  of  all  one's 
estate,  of  whatever  nature,  acquired  by  him 
nuder  his  mother's  will,  or  otherwise  acquired 
and  now  owned  by  him,  sufficiently  describes 
the  property,  as  it  may  be  identified  by  parol 
evidence,  to  satisfy  the  statute  of  frauds. 

5.  A  contract  iietween  husband  and  wife,  by 
which  he  agrees  to  convey  property,  being  juat 
and  reasonable,  and  such  as  would  be  good  at 
law  if  made  by  him  with  a  trustee  for  her, 
will  be  enforced  in  equity. 

Appeal  from  circuit  court.  Christian  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Beatrice  Moayon  and  others 
against  Max  Moayon.  Judgment  for  defend- 
ant   Plaintiffs  appeal.    Reversed. 

Barker  &  Woods,  Kohn,  Balrd  &  Spindle, 
and  Hunter  Wood  &  Son,  for  appellants. 
Landes  &  Allensworth,  Jno.  C.  Duffy,  Jno.. 
Feland,  Jr.,  Jno.  Phelps,  and  Hazelrigg  & 
Ohenault,  for  appellee. 

O'RKAR,  J.  Appellant  Birdie  Moayon  and 
appellee.  Max  Moayon,  are  husband  and  wife. 
They  have  two  children,  who  are  infants. 
The  Fidelity  Trust  &  Safety  Vault  Company 
is  the  guardian  of  these  children.  Prior  to 
December  4,  1900,  there  was  a  separation 
of  these  parties  on  a  ground,  as  is  alleged, 
which  entitled  the  wife  to  a  divorce  a  vin- 
culo. It  is  not  material  to  this  decision  as 
to  the  nature  of  this  cause.  The  wife  had 
retained  counsel,  who  had  prepared  for  fll- 
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Ing  a  petltton  for  dlvoFce  from  appellee.  On 
the  4tb  of  December,  1900,  at  tbe  instance 
of  appellee,  the  parties  treated  for  a  settle- 
ment of  their  differences,  resulting  In  a  con- 
tract In  writing  between  them,  which  we 
copy  In  full,  as  follows: 

"This  agreement,  made  and  entered  Into 
thla  fourth  day  of  December,  1900,  by  and 
between  Max  J.  Moayon  and  his  wife.  Birdie 
Moayon,  and  the  Fidelity  Trust  &  Safety 
Vault  Company,  trustee  for  Beatrice  and 
Jessamine,  children  of  the  said  Max  and 
Birdie  Moayon,  wltnesseth:  That  whereas, 
the  said  Max  and  Birdie  are  now,  and  have 
been  for  some  months  past,  living  separate 
and  apart  from  each  other;  and  whereas, 
the  said  parties  hare  this  day  agreed  mutu- 
ally to  forego  their  differences,  and  to  be 
reconciled,  and  live  with  each  other  as  hus- 
band and  wife,  after  the  full  execution  of 
this  agreement:  Now,  and  in  view  of  the 
fact  that  the  parties  have  agreed  that  a  set- 
tlement Is  to  be  made  upon  the  said  children 
by  the  said  Max  Moayon,  in  order  to  In- 
sure a  sufficient  estate  for  them  and  for  their 
maintenance,  education,  and  support,  and  fu- 
ture welfare,  now,  in  consideration  of  the 
love  and  affection  which  the  said  Max  Moay- 
on bears  the  said  children,  Beatrice  and  Jes- 
samine, and  in  consideration  of  one  dollar 
cash  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  and  In  consideration 
of  the  acceptance  of  the  trust  by  said  Fidel- 
ity Trust  &  Safety  Vault  Company  under 
this  agreement,  the  said  Max  Moayon  here- 
by agrees  to  convey,  transfer,  and  deliver 
In  fee  simple  to  the  Fidelity  Trust  and 
Safety  Vault  Company,  as  trustee,  for  the 
use  and  benefit  of  the  said  Beatrice  and  Jes- 
samine Moayon,  his  children,  one-third  (MH 
of  all  of  his  estate,  real,  personal,  or  mix- 
ed, of  whatever  kind  or  nature,  belonging  to 
him  In  his  own  right,  which  he  acquired  un- 
der the  will  of  Hannah  Moayon,  his  mother, 
ns  well  as  all  the  other  estate  otherwise  ac- 
quired or  now  owned  by  him;  the  said  per- 
sonal property  to  be  delivered  according  to 
the  rules  of  law,  and  the  real  estate  to  be 
conveyed  by  deed  properly  acknowledged  and 
recorded  as  soon  as  the  deeds  can  be  pre- 
pared. The  absolute  estate  Is  to  be  convey- 
ed to  said  trustee  for  the  use  and  benefit  of 
the  said  children,  and  in  the  event  of  the 
death  of  either  of  said  children  the  estate 
of  such  child  shall  go  to  and  belong  to  said 
Birdie  Moayon,  for  her  own  sole  and  sep- 
arate use  forever.  Said  trustee  shall  have 
the  authority  to  collect  all  income  from  sal(^ 
estate  so  conveyed,  and  pay  the  same  over 
to  the  said  Birdie  Moayon  for  the  use  and 
benefit  of  the  said  children's  care  and  educa- 
tion. She  shall  not  be  required  to  render 
any  account  of  the  moneys  thus  received  Dy 
her,  but  her  receipt  shall  be  an  absolute  ac- 
quittance of  the  trustee.  Said  trustee  shall 
be  authorized  to  convey,  sell,  exchange,  or 
dispose  of  any  part  of  the  estate  so  conveyed, 
and  transfer  a  fee-simple  title,  whenever  the 


said  trustee  deems  it  proper  to  do  bo;  and 
conveyance  by  the  said  trustee  shall  convey 
the  fee-simple  title,  and  the  said  trustee  shall 
hold  the  proceeds  received  from  any  such 
conveyance  for  the  same  use,  purposes,  and 
to  the  same  extent  and  in  the  same  manner 
as  the  original  estate  Is  held  under  this  agree- 
ment It  is  agreed  between  the  parties  that 
within  ten  days  a  full  inventory  of  all  the 
estate  of  the  said  Moayon  shall  be  delivered  i 
to  the  said  Birdie  Moayon  and  said  Fidelity  i 
Trust  &  Safety  Vault  Company,  and  the 
deeds  executed  In  accordance  with  this  agree- 
ment, and  the  transfers  of  personalty  made 
in  accordance  with  the  terms  of  this  agree- 
ment and  to  carry  into  full  effect  the  same. 
Witness  the  hands  of  the  parties  this  4th  day 
of  December,  1900,  at  Louisville,  Kentucky. 
Max  J.  Moayon.    Birdie  Meyers  Moayon. 

"The  Fidelity  Trust  &  Safety  Vault  Com- 
pany Joins  in  the  foregoing  arrangement  for 
the  purpose  of  signifying  its  acceptance  of 
the  trust  to  be  created  by  the  deed  of  con- 
veyance contemplated  by  Its  terms.  Fidelity 
Trust  &  Safety  Vault  Company,  by  John  W. 
Barr,  Vice  President." 

The  foregoing  facts  are  gathered  from  ap- 
pellant's petition  filed  in  this  case  seeking 
a  specific  performance  of  the  above  con- 
tract, it  being  also  alleged  that  in  pursuance 
thereto  appellant  Birdie  had  forgiven  the 
wrongs  of  appellee,  and  had  returned  to  his 
home,  and  resumed  her  relations  as  a  duti- 
ful wife;  and  from  the  date  of  this  contract 
and  In  performance  of  her  part  thereof,  had 
continued  to  live  with  appellee  as  his  wife, 
and  was  yet  doing  so.  It  was  also  averred 
that  appellee  had  wholly  failed  to  comply 
with  his  part  of  the  agreement  the  one  above 
copied,  and  that  he  refused  to  do  so.  A 
full  description  of  his  property,  alleged  to 
be  that  intended  by  the  parties  to  be  and 
that  was  embraced  in  the  terms  of  the  writ- 
ten contract,  was  given  in  the  petition.  It 
shows  a  number  of  pieces  of  real  estate  in 
Christian  county,  this  state,  and  personal 
property  of  the  value  of  about  $20,000.  Ap- 
pellee interposed  a  demurrer  to  the  petition, 
which  was  sustained,  and  the  petition  dis- 
missed. 

In  support  of  the  Judgment  it  Is  argued 
that  the  contract  is  unenforceable  for  the 
following  reasons:  (1)  That  it  is  not  founded 
upon  a  valuable  consideration,  and  tbat  it 
is  disfavored  upon  principles  of  sound  public 
policy;  (2)  that  It  Is  Indefinite  and  uncertain, 
and  inequitable  and  unreasonable;  (3)  that 
It  is  lacking  in  mutuality  of  obligation  and 
remedy  on  the  part  of  the  wife;  (4)  that  the 
description  of  the  property  to  be  conveyed  Is 
not  sufilciently  certain,  nor  Is  It  sufficiently 
identified  to  satisfy  the  statute  of  frauds; 
(5)  that  the  wife  cannot  contract  with  her 
husband  concerning  her  property  rights,  nor 
can  she  sue  him  therefor,  other  than  In  an 
action  for  divorce  and  alimony.  As  a  deter- 
mination for  appellee  of  any  one  of  the  ques- 
tions Just  outlined  must  result  In  an  afilrm- 
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ance  of  the  Judgment,  we  will  take  tbem  up 
and  discuss  and  dispose  of  tbem  in  tbe  order 
stated. 

1.  It  is  conceded  by  tbe  demurrer  tbat  Mrs. 
Jloayon  bad  legal  grounds  for  her  separation 
and  divorce;  that  she  and  her  husband  were 
then  living  apart  because  of  those  grounds; 
and  that  she  had  retained  counsel  to  pre- 
pare, and  be  had  prepared,  a  suit  for  her 
seeking  a  divorce  from  her  husband.  She, 
at  her  husband's  solicitation,  forgave  his 
wrong,  resumed  a  relation  which  he,  hy  his 
conduct,  had  forfeited,  and  had  no  legal 
right  to  longer  claim,  and  saved  to  him  the 
costs  of  the  threatened  litigation.  Also,  un- 
der the  facts  admitted,  she  was  certainly 
entitled  to  recover  from  him  substantial  ali- 
mony, including  maintenance  for  herself  and 
children  pending  the  action,  and  including  a 
sum  sufficient  to  enable  her  to  employ  coun- 
sel and  defray  the  costs  of  her  suit  against 
him.  A«  between  other  persons,  where  one 
has  a  cause  of  action  against  the  other,  and 
is  about  to  begin  a  suit  on  It,  its  abandon- 
ment and  satisfaction  will  constitute  a  con- 
sideration to  support  a  contract  based  upon 
that  fact.  Clarke  v.  McFarland's  Ex'rs,  6 
Dana,  48;  Brown  v.  Buford,  3  B.  Mon.  508, 
39  Am.  Dec.  477;  6  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  947,  and  cases.  Nor  is  it  even 
necessary  that  the  party  sought  to  be  char- 
ged shall  have  been  benefited  by  the  abandon- 
ment of  the  suit.  If  the  other  party  has 
thereby  been  put  to  an  Irretrievable  disad- 
vantage, that  fact  will  equally  constitute  what 
is  termed  a  valuable  consideration.  Ford  v. 
Crenshaw,  1  Lltt.  70;  Gaines  v.  Scott,  3  Ky. 
Law  Itep.  418.  Becoming  reconciled  to  the 
husband,  with  full  knowledge  of  his  actiona- 
ble offense,  will  be  a  bar,  as  a  condonement, 
to  the  suit  of  the  wife  for  divorce,  based  up- 
on the  original  facts.  Independent  of  the 
qnestion  whether  the  fact  of  the  reconcilia- 
tion was  not  of  as  much  value  to  the  wife 
as  to  the  husband,  and  that  a  mere  claim  or 
right  to  a  divorce  is  of  no  legal  value,  yet 
her  right  to  a  settlement  upon  herself  and 
children  as  alimony  and  maintenance  was  a 
right  possessing  money  value.  When  she 
abandoned  and  obliterated  her  cause  for  di- 
vorce in  this  case.  It  likewise  nullified  her 
right  to  sue  for  and  recover  alimony. 

It  Is  argued,  though,  that  it  is  the  duty  of 
the  wife,  no  less  tlian  of  the  husband,  to 
maintain  in  good  faith  the  marital  relation; 
that  a  promise  of  one  to  pay  money  to  the 
other  to  continue  the  married  relation  is  at 
best  but  an  agreement  to  pay  for  the  per- 
formance of  a  duty  already  undertaken  for  a 
sufficient  consideration  (to  wit,  the  mutual 
undertaking  to  lire  together  In  the  married 
state);  and  that,  therefore  there  is  nothing 
upon  which  to  rest  the  new  promise.  Were 
It  tbe  fact  that  there  was  no  cause  for  the 
separation,  this  argument  of  appellee  would 
be  good.  The  other  side  of  this  proposition— 
tliat  Is,  an  agreement  between  husband  and 
wife  by  which  the  former  undertook  to  pay 


tbe  latter  a  stipend  In  consideration  of  their 
living  apart— has  been  before  this  court  fre- 
quently. In  all  those  cases  it  was  shown 
timt  the  marital  relations  had  become  un- 
endurable to  the  parties,  whether  because 
of  statutory  grounds  of  divorce  or  not  was 
not  always  shown.  The  contract  of  the  hus- 
band to  pay  the  wife  a  stipulated  sum,  or  to 
convey  to  her  certain  property,  was  upheld 
on  the  theory  that  It  was  the  legal  and  moral 
duty  of  the  husband  to  support  the  wife,  and 
that  these  contracts  were  but  another  form 
of,  and  were  in  lieu  of,  the  original  under- 
taking, and  were  consequently  valid.  Gahies' 
Adm'x  V.  Poor,  3  Mete.  303,  79  Am.  Dec. 
550;  Flood  v.  Flood,  5  Bush,  170;  Loud  v. 
Loud,  4  Bush,  455;  Evans  v.  Evans,  93  Ky. 
510,  20  S.  W.  605.  Nor  was  it  held  in  those 
cases  to  be  necessary  that  the  suit  for  divorce 
should  be  pending  in  order  to  support  tbe 
agreement.  It  was  sufficient  If  there  was  an 
actual  or  impending  separation  and  suit  for 
divorce.  Gaines'  Adm'x  v.  Poor,  supra.  It 
is  the  policy  of  the  law,  because  it  has  been 
found  best  for  social  happiness  and  progress, 
that  the  state  of  marriage  be  encouraged. 
Certainly,  if  an  agreement  between  husband 
and  wife,  settling  the  obligations  of  the  hus- 
band to  provide  for  the  wife,  in  contempla- 
tion of  their  living  permanently  apart,  will 
be  specifically  enforced,  as  being  based  upon 
a  sufficient  legal  consideration,  and  as  being 
not  contrary  to  the  policy  of  the  law,  a  for- 
tiori must  be  a  contract  between  them  under 
like  conditions  founded  on  the  consideration 
of  the  restoration  or  preservation  of  the  mar- 
ital relation.  See  Bishop  on  Marriage,  Di- 
vorce &  Separation,  section  1279.  As  said 
in  Adams  v.  Adams,  91  N.  Y.  381,  43  Am. 
Kep.  675:  "While  the  law  favors  the  settle- 
ment of  controversies  between  all  other  per- 
sons, it  would  be  a  curious  policy  which 
would  forbid  husband  and  wife  to  compro- 
mise their  differences,  or  preclude  either  from 
foregoing  a  wrong  committed  by  the  other." 
To  same  effect  is  the  case  of  Phillips  v.  Mey- 
ers, 82  111.  70,  25  Am.  Rep.  295.  In  Bar- 
bour V.  Barbour,  49  N.  J.  Eq.  429,  24  Atl. 
227,  the  wife  had  abandoned  her  hushnnd 
because  of  certain  violations  by  him  of  the 
marital  duties.  She  brought  suit  for  divorce 
and  alimony.  He  sought  a  reconciliation.. 
Among  other  Inducements  offered  by  the 
husband  was  the  agreement  to  convey  her 
certain  real  estate  owned  by  him  if  she 
would  be  reconciled  to  him.  Relying  upon 
his  assurances  and  promises,  she  did  become 
reconciled,  and  again  took  up  her  former 
relations  with  him  as  wife.  He  then  refused 
to  comply  with  his  agreement  to  convey  her 
the  property  as  he  had  agreed.  The  court, 
at  her  suit  for  specific  performance,  granted 
the  relief  prayed  for.  In  the  course  of  the 
opinion  it  was  said:  "The  agreement  is  an 
agreement  respecting  the  conveyance  of  land. 
The  consideration  was  a  valuable  one.  No 
consideration  can  be  named  of  higher  Im- 
portance or  of  more  solemn  8lgniflcanc&     It 
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la  difficult  to  measure  It  Dollars  and  cents 
afford  no  adequate  conception  of  the  true 
nature  of  the  consideration  moving  upon  the 
one  side  to  the  execution  of  this  agreement 
This  agreement  is  thus  brought  within  every 
case  that  recognizes  the  doctrine  of  part  per- 
formance In  the  slightest  degree.  Upon  the 
part  of  the  wife  It  is  not  only  partially,  but 
entirely,  performed.  She  not  only  agreed  to 
become  reconciled  to  htm,  but  In  the  sincerest 
manner,  by  her  conduct  manifested  her  de- 
termination so  to  continue."  In  addition  to 
the  foregoing,  we  think  the  principle  Is  also 
sustained  by  the  following  authorities: 
Smith  V.  Smith,  35  Hun,  378;  Shephard  v. 
Shephard,  7  Johns.  Ch.  57,  11  Am.  Dec.  396; 
Casto  V.  Fry,  33  W.  Va.  449,  10  8.  B.  799. 
We  are  consequently  of  opinion  that  the  con- 
tract was  based  upon  sufficient  consideration, 
and  Is  not  opposed  to  a  soimd  public  policy. 

2.  That  the  contract  Is  definite,  certain, 
fair,  and  equitable,  we  have  no  doubt  The 
wife  agrees  to  abandon,  and  it  Is  alleged 
has  abandoned,  her  suit  for  divorce,  and  has 
forgiven  Its  cause.  She  agrees  to  resume 
the  wifely  relation,  and  has  done  so  In  pur- 
suance to  the  agreement  The  husband  un- 
dertook, besides  his  promise  of  a  fulfillment 
of  the  conjugal  duties,  to  convey  to  a  named 
trustee  one-third  of  all  his  property  for  the 
maintenance  and  education  of  their  two  chil- 
dren; It  In  event  of  their  death  to  go  to 
the  wife.  It  also  was  provided  for  the 
management  of  the  trust  The  only  serious 
criticism  of  the  paper  as  to  its  Indefinlte- 
ness  or  lack  of  equity,  besides  the  matters 
of  description  and  mutuality,  which  will  be 
discussed  further  on.  Is  the  suggestion  that 
It  is  unfair  and  inequitable  to  appellee  to 
enforce  a  contract  that  may  let  Into  Joint 
ownership  with  him  In  his  property,  and  in 
his  mercantile  establishment,  other  persons 
probably  not  desirable,  and  whose  interfer- 
ence would  Jeopardize,  if  not  destroy,  the 
value  of  his  business.  As  to  the  real  prop- 
erty, it  not  infrequently  happens  that  it  is 
owned  jointly  by  persons  of  incompatible 
tastes.  Tet  we  have  never  before  heard  It 
urged  as  a  defense  against  the  specific  per- 
formance of  one's  contract  to  sell  an  undi- 
vided interest  in  his  land  that  bis  vendee 
might  sell  the  Interest  to  some  undesirable 
person,  entailing  probably  a  disastrous  suit 
to  sell  the  whole  property  because  of  its  in- 
divisibility. Those  are  questions  that  might 
properly  influence  one  in  determining  wheth- 
er be  will  sell  an  undivided  interest  in  his 
property.  But  after  he  has  contracted  to 
do  so  for  an  adequate  consideration,  we  per- 
ceive no  reason  why  equity  should  relieve 
him  from  a  specific  execution  of  bis  contract 
on  such  a  ground.  Upon  the  face  of  the  con- 
tract, it  does  not  appear  to  us  to  be  unfair. 
It  settles  upon  the  wife's  children,  certainly, 
no  more  than  the  allegations  of  her  petition 
show  would  probably  have  been  set  apart  to 
her  as  alimony,  had  she  prosecuted  her  suit 
That  she  saw  proper  to  have  this  sum  set- 


tled on  her  children,  instead  of  upon  herself. 
Is  not  a  ground  for  objection  by  appellee. 

3.  It  is  vary  earnestly  argued  that  the 
contract  should  not  be  enforced  because  of 
lack  of  mutuality  in  obligation  and  In  rem- 
edy. It  is  asserted  by  appellee  that  before 
a  contract  wiU  be  specifically  enforced  in 
equity,  it  must  not  only  be  reasonable  and 
practicable,  and  supported  by  an  adequate 
consideration,  and  be  certain  and  definite  in 
regard  to  the  property  to  be  conveyed,  but  it 
must  be  mutually  binding  upon  the  parties, 
and  the  remedy  for  its  enforcement  must 
also  be  mutual  to  the  parties.  It  Is  the  latter 
condition  that  we  now  address  ourselves  to. 
We  concede  the  correctness  of  appellee's 
proposition.  Yet  it  may  be  satisfied  with 
less  than  an  ideal  fulfillment  of  its  full  text 
For  example,  it  is  generally  held  that  under 
the  statutes  of  frauds  and  perjuries,  where 
the  contract  is  not  in  writing,  If  one  party, 
relying  on  the  agreement  and  induced  there- 
by, has  executed  his  part  of  the  contract  the 
other  party  may  be  compelled  to  perform,  or 
to  respond  in  damages  if  specific  performance 
is  withheld.  Not  to  do  so  would  be  to  make 
the  statute  enacted  to  prevent  frauds  an  in- 
strument for  effectuating  a  fraud.  To  ex- 
amine minutely  that  part  of  the  agreement 
bearing  on  this  question,  we  again  quote 
from  it:  "Whereas,  the  said  Max  and  Bir- 
die Moayon  are  now,  and  have  been  for  some 
months  past,  living  separate  and  apart  from 
each  other;  and  whereas,  the  said  parties 
have  this  day  mutually  agreed  to  forego  their 
differences,  and  to  be  reconciled  and  live 
with  each  other  as  husband  and  wife  after 
the  full  execution  of  this  agreement:  Now, 
in  view  of  the  fact  that  the  parties  have 
agreed  that  a  settlement  is  to  be  made  up- 
on the  said  children  by  the  said  Max  Moayan, 
in  order  to  insure  a  sufficient  estate  for  them, 
and  for  their  maintenance,  education,  and 
support  and  future  welfare:  Now,  in  con- 
sideration of  the  love  and  affection  which  the  ; 
said  Max  Moayon  bears  the  said  children, 
Beatrice  and  Jessamine,  and  in  consideration  I 
of  one  dollar  cash  In  hand  paid,"  etc.  We  have 
not  rested  tills  contract  on  the  consideration  ! 
of  the  'love  and  affection"  of  the  father  to  | 
his  children  (though  it  seems  that  might  i 
alone  have  been  sufficient  in  this  state),  any 
more  than  upon  the  $1  recited  as  having  been 
paid.  In  the  case  of  an  executed  contract 
reciting  several  matters  as  constituting  the 
consideration,  if  any  one  of  them  is  sufficient, 
probably  that  would  satisfy  the  Inquiry. 
But  in  an  executory  contract  the  execution 
of  which  Is  resisted  by  one  of  the  parties, 
the  Inquiry  should  embrace  all  the  matters 
recited  as  the  consideration,  because  we  can- 
not say  that  the  complaining  party  would 
have  entered  into  the  contract  in  the  absence 
of  any  of  the  matters  recited  as  the  moving 
consideration  for  his  action.  The  considera- 
tion of  this  contract  may  be  thus  stated:  (a) 
The  mutual  agreement  to  forego  differences; 
(b)  the  mutual  agreement  to  be  reconciled;       ' 
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(c)  the  mutoal  agreement  to  live  with  eacb 
other  as  hushand  and  wife;  (d)  love  and 
affection  of  the  husband  for  bis  children; 
(e)  $1.  The  last  two  are  not  questioned.  Ap- 
pellant Mrs.  Moayon  did  forego  the  cause 
of  their  difference.  That  part  of  the  contract 
is  unquestionably  executed.  She  did  become 
reconciled  to  appellee.  That  is  executed. 
The  only  remaining  part  of  the  contract  is 
(c)  "the  mutual  agreement  to  live  with  each 
other  as  husband  and  wife  after  the  full 
execution  of  this  agreement"  The  parties 
saw  proper  to  anticipate  the  time  of  ex- 
ecution of  this  clause  of  the  contract,  and 
resumed  their  living  together  before  the  full 
execution  of  the  agreement.  This  was  nec- 
essarily by  mutual  consent,  and  neither  par- 
ty can  take  advantage  by  complaint  of  that 
act.  The  case  Is  rested,  however,  on  this 
point,  upon  the  argument  by  appellee  that 
the  contract  contemplated  not  merely  going 
back  to  their  former  relation,  but  iierma- 
nently  continuing  In  it;  that  the  wife's  un- 
dertaking on  this  score  cannot  be  fulfilled 
short  of  the  death  of  one  of  the  parties,  for, 
so  long  as  they  both  live,  she  might  leave 
Mm.  It  is  then  argued  that,  so  long  as  she 
owes  him  any  part  of  this  undertaking  (1.  e., 
to  live  with  him  as  his  wife),  it  is  a  duty 
that  could  not  be  enforced  against  her  by 
the  court;  that  no  civil  court  ever  has  at- 
tempted to  compel  two  people  to  so  live  to- 
gether, no  matter  which  was  in  fault  There- 
fore It  is  claimed  there  Is  lacking  that  mu- 
tuality of  remedy  necessary  to  the  enforce- 
ment in  equity  of  this  contract  Marriage 
contracts  and  marriage  articles  have  Deen 
upheld  and  enforced  by  the  courts  from  earli- 
est times,  yhey  Involve  an  agreement  be- 
tween a  man  and  woman  to  assume  the 
marital  relation,— to  live  together  as  husband 
and  wife,— In  consideration  of  which  each 
relinquishes  his  or  her  claim  to  the  other's 
property,  or  one  agrees  to  convey  or  deliver 
to  the  other  certain  property  or  money.  If 
they,  in  piirsuance  of  the  agreement  did 
marry  and  live  together  as  husband  and 
wife,  the  contract  has  been  considered  al- 
ways as  executed,  so  far  as  that  part  of  the 
undertaking  was  concerned.  It  has  been  held 
that  neither  misconduct  of  a  party  after  mar- 
riage (Moore  v.  Moore,  1  Atk.  272;  Sidney  v. 
Sidney,  3  P.  Wms.  269;  Seagrave  v.  Sea- 
grave,  IS  Yes.  Jr.  439;  Fisher  v.  Koontz, 
110  Iowa,  498,  80  N.  W.  651),  nor  the  subse- 
quent divorce  of  the  parties.  In  the  absence 
of  some  term  In  the  contract  providing 
against  such  contingency,  or  of  some  stat- 
utory regulation  of  the  subject  affect  the 
validity  of  the  marriage  settlement  (Bvana 
V.  Carrington,  2  De  Gex,  P.  &  J.  481;  Bar- 
clay V.  Waring,  58  Oa.  86;  Babcock  v.  Smith, 
22  Pick.  61;  Child  v.  Pearl,  43  Vt  224). 
Bonds  for  the  payment  of  money  have  been 
enforced  upon  the  executed  consideration  of 
marriage.  Smith  v.  Patterson,  Cheves,  Eq. 
29;  Ancker  v.  Levy,  3  Strob.  Eq.  197;  Lo- 
gan   T,   Wenholt   1   Clark  &  F.   611.    The 


promise  of  a  woman  to  marry  a  man  was 
held  a  sufficient  and  valuable  consideration 
to  support  hia  deed  to  her,  where  it  &9- 
peared  that  she  had  been  prevented  from  ex- 
ecuting the  promise  without  her  fault,  but 
by  his  death.  Smith  v.  Allen,  5  Allen,  454, 
81  Am.  Dec.  758.  The  marriage  contract 
(that  is,  the  agreement  to  marry)  Is  complete 
and  executed  when  the  parties  to  It  have 
entered  into  the  married  relation  in  the  man- 
ner required  by  statute.  Undoubtedly  every 
valid  marriage  contemplates  that  the  parties 
shall  live  together  as  husband  and  wife  "till 
death  them  do  part"  In  a  case  like  the 
present  one  the  agreement  to  live  together 
as  husband  and  wife  could  Include  nothing 
more  on  this  point  than  the  original  vows 
of  matrimony  did.  To  say  that  marriage  was 
not  an  execution  of  that  part  of  a  marriage 
settlement  between  a  man  and  a  woman, 
competent  to  marry,  as  would  require  the 
performance  of  the  ether  undertakings  in 
the  settlement  would  be  to  practically  de- 
stroy that  which  for  time  out  of  mind  has 
been  regarded  as  a  subject  of  such  con- 
tracts, for  it  would  necessarily  postpone  the 
execution  of  the  remaining  part  of  such  con- 
tracts till  the  death  of  one  of  the  parties; 
thereby  substantially  destroying  their  value. 
In  many  Instances,  to  the  party  benefited, 
and  intended  to  be  protected  by  them.  We 
must  hold,  in  reason  and  under  the  authori- 
ties, that  this  feature  of  the  contract  under 
consideration  was  executed  by  the  resumption 
of  the  parties  of  the  marital  relation  and  du- 
ties. What  relief  appellee  would  be  entitled 
to,  as  to  a  restoration  of  the  property,  or 
some  part  thereof,  if  Mrs.  Moayon  should 
subsequently  abandon  him  without  cause,  is 
a  question  we  do  not  determine. 

4.  Does  the  contract  sufficiently  describe 
the  property  to  be  ccaveyed?  The  descrip- 
tion In  the  contract  is:  "One-third  of  all  bis 
[appellee's]  estate,  real,  personal,  or  mixed, 
of  whatever  kind  or  nature,  belonging  to  him 
in  his  own  right,  which  he  acquired  under 
the  will  of  Hannah  Moayon,  his  mother,  as 
well  as  all  the  other  estate  otherwise  ac- 
quired or  now  owned  by  him."  Can  the  in- 
tention of  the  parties,  and  the  property  to  be 
affected  by  the  writing,  be  gathered  from 
this  description?  If  so,  the  statute  is  com- 
plied with.  It  is  the  purpose  of  the  descrip- 
tion of  the  property  concerning  which  a  con- 
tract is  made,  to  identify  it  As  said  in 
Warvelle  on  Vendors,  vol.  1,  section  96: 
"While  an  unequivocal  description,  giving  lo- 
cation, area,  and  boundaries,  is  a  literal  and 
perfect  observation  of  the  rule,  a  less  partic- 
ular statement  will  usually  suffice,  provided 
It  contains  within  Itself  the  proper  means  of 
Identiflcatlon,  as  by  reference  to  extrinsic 
facts  or  other  Instruments  by  means  of  which 
the  land  can  be  ascertained  with  sufficient 
certainty."  The  ideal,  perfect  description  Is 
preferred.  But  we  cannot  compel  Its  adop- 
tion. It  is  our  business  to  treat  with  such 
contracts  as  the  parties  have  made,  enforcing 
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tbem  when  lawful  and  practicable.  It  is  not 
necessary,  then,  that  the  writing  should  do 
more  than  Indicate  clearly  what  property  is 
to  be  affected  by  it,  if  Its  description  or 
identification  can  be  gotten  from  the  con- 
tract, or  from  any  extrinsic  fact  or  writing 
referred  to  in  the  contract  A  portion  of  the 
property  may  be  identified  by  the  will  of 
Hannah  Moayon,  specifically  referred  to  in 
the  contract  It  is  necessarily  of  record  to 
be  a  will,  and  that  record  will  satisfy  so 
mncb  of  the  contract  as  treats  of  so  much  of 
appellee's  property  as  derives  its  title  from 
that  source.  The  remainder  of  the  descrip- 
tion Is:  "Ail  the  other  estate  otherwise  ac- 
quired or  owned  by  me."  In  Warvelle  on 
Vendors,  sec.  135,  it  is  said  that  a  description 
as  "my  house  and  lo^'  imports  a  particular 
bouse  and  lot,  rendered  certain  by  the  de- 
scription that  it  Is  the  one  that  belongs  to 
"me."  The  following  descriptions  have  been 
held  suthcient:  "My*  lot  on  the  plat  In  the 
tovm  of  S.,  on  the  plat  of  said  town,  on  the 
river  bank"  (Colenck  v.  Hooper,  3  Ind.  316, 
56  Am.  Dec.  505);  the  "Snow  farm"  (Hollis 
T.  Burgess,  37  Kan.  487,  15  Pac.  536);  "H.'s 
place  at  S."  (Hodges  v.  Kowlng,  58  Conn.  12, 
18  Ad.  979,  7  L.  R.  A.  87);  the  "Knapp  home 
property"  (Goodenow  v.  Curtis,  18  Mlcb.  298); 
an  agreement  to  convey  land  described  as 
"occupied"  by  the  vendor  or  a  third  person 
(Angel  V.  Simpson,  85  Ala.  53,  3  South.  758; 
Towle  V.  Carmelo  Land  &  Coal  Oo.,  99  Cal. 
897,  33  Pac.  112(5;  Doctor  v.  Hellberg.  65  Wis. 
415,  27  N.  W.  176).  In  all  such  cases  parol 
evidence  was  admitted  not  to  identify,  but  to 
designate,  the  subject-matter,  already  Iden- 
tified in  the  minds  of  the  parties,  in  the  lan- 
guage of  the  contract  when  read  in  the  light 
of  the  facts.  In  this  state,  in  Overstreet  ▼. 
Rice,  4  Bush,  3,  96  Am.  Dec.  279,  the  expres- 
sion, "We  have  swapped  farms,"  naming  the 
terms,  but  without  further  description  of  ei- 
ther farm,  was  held  snfflcient,  after  the  par- 
ties had  themselves  identified  the  lands  in- 
tended to  be  affected,  by  taking  possession  of 
them.  In  inils  v.  Deadman's  Heirs,  4  Bibb, 
466,   the   writhig   was:      "4  January,    1808. 

Received  of  Jesse  Ellis  $ ,  In  part  pay 

for  a  lot  he  bought  of  me  in  the  town  of  Ver- 
sailles; It  being  the  cash  part  of  the  pur- 
chase of  said  lot  Nathan  Deadman."  This 
court  said:  "Had  the  receipt  specified  the 
terms  of  the  agreement,  there  would  have 
been  no  doubt  of  the  propriety  of  decreeing 
the  specific  execution."  It  Is  as  essential 
that  the  terms  be  specified  as  the  description 
of  the  property.  "Ten  acres  adjoining  him 
on  the  north,"  In  a  bond  for  title  to  land  of 
the  vendor  adjoining  the  vendee,  was  held 
sufficient  In  Hanly  v.  Blackford,  1  Dana,  2, 
25  Am.  Dec.  114.  In  Henderson  v.  Perkins, 
94  Ky.  211,  21  S.  W.  1035,  the  descrlpOon 
was,  "my  home  place  and  storehouse."  It 
was  held  sufficient  on  the  authority  of  EUis 
r.  Deadman's  Heirs,  supra,  and  Hanly  v. 
Blackford,  supra.  In  the  case  of  Varnum  v. 
State,  78  Ala.  28,  the  description  was:    "My 


entire  crop  of  every  description,  raised  by 
me.  or  caused  to  be  raised  by  me,  annually. 
tlU  this  debt  Is  paid."  While  that  was  not 
concerning  real  estate.  It  was  such  a  contract 
(one  not  to  be  performed  within  a  year)  as 
was,  by  the  statutes  of  frauds,  required  to 
be  in  writing.  Concerning  that  description 
that  court  said:  "It  Is  objected  to  the  ad- 
mission in  evidence  of  this  mortgage  that  it 
was  void  for  uncertainty  In  the  description 
of  the  crops  intended  to  be  Included  in  it 
Whatever  force  there  may  be  In  this  objec- 
tion to  the  instrument  on  Its  face,  this  al- 
leged uncertainty  was  capable  of  being  re- 
moved, when  read  In  the  light  of  the  circum- 
stances surrounding  the  contracting  parties 
at  the  time  of  its  execution,  by  extraneous 
parol  identification."  Parol  evidence  cannot 
be  Introduced  to  vary,  enlarge,  or  restrict  the 
written  terms  of  the  contract  But  frequent- 
ly it  is  the  case  that  application  of  appar- 
ently vague  descriptions  must  be  by  parol 
testimony,  which  puts  before  the  court  the 
facts  and  circumstances  surrounding  the  par- 
ties when  the  contract  was  made  or  is  to  be 
executed,  that  its  terms  may  be  interpreted 
by  the  light  from  such  surroundings.  From 
this  rule  springs  the  maxim,  "That  is  certain 
which  can  be  made  certain."  In  this  case  it 
has  been  said,  "all"  means  all.  "All  of  my 
land"  Is  a  description,  by  necessary  implica- 
tion and  common  understanding,  referring  to 
such  lands  as  I  may  own,  evidenced  by  tlie 
public  records  where  land  titles  are  required 
to  be  recorded,  or  to  my  actual  and  contin- 
uous possession  for  such  time  as  under  the 
law  constitutes  a  title.  This  identification  Is 
complete,  and  admits  of  no  possibility  of  mis- 
take in  this  case.  Applying  to  it  the  familiar 
usage  of  the  courts  in  such  matters,  parol 
testimony  may  be  allowed  to  designate  the 
particular  properties  described  and  identified 
by  the  writing,  and  in  the  contemplation  of 
the  parties  in  making  the  contract 

5.  It  is  true  that,  by  the  common  law,  con- 
tracts between  husband  and  wife  were  void. 
Yet  equity  recognized  numerous  instances  in 
which  the  parties  had  peculiar  property  rights 
»vhlch  they  were  allowed  to  personally  con- 
.rol,  and  to  make  contracts  concerning.  It 
vould  be  an  anomaly  and  a  reproach  to  the 
aw  to  say  that  It  recognizes  a  legal  property 
right  in  one,  to  whom  all  the  doors  of  every 
court  were  closed.  Therefore  it  was  early 
held  (Story's  Eq.  Jur.  13T2)  that  although 
contracts  between  husband  and  wife  are  void 
at  law,  they  are  not  always  so  in  equity. 
This  court  has  repeatedly  affirmed  the  same 
doctrine.  In  Evans  v.  Evans,  93  Ky.  510,  20 
S.  W.  ()05.  It  was  said:  "Generally,  If  a  con- 
tract between  husband  and  wife  merely  l-e 
Just  and  reasonable,  and  would  be  good  at 
law  when  made  by  the  husband  with  a  trus- 
tee for  the  wife,  it  will  be  upheld  in  equity." 
This  ease  was  followed  in  Bohannon  v.  Trav- 
is, 94  Ky.  59,  21  S.  W.  354.  In  Ward  v.  Grot- 
ty, 4  Mete.  50,  It  was  affirmed  that  the  hus- 
band's contract  with  the  wife  would  be  spe- 
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clfically  enforced  against  him  In  equity,  wltb- 
out  the  Intervention  of  a  truBtee.  This  has 
been  adhered  to  In  Maraman's  Adm'r  v.  Mar- 
ainan,  4  Mete.  89,  and  Campbell  v.  Gal- 
breath,  12  Bush,  459.  It  is  further  re-en- 
forced by  legislative  enactment  looking  to  the 
same  end,  via.,  section  34  of  the  Civil  Code, 
as  follows:  "In  actions  between  husband 
snd  wife;  in  actions  concerning  her  separate 
property;  and  in  actions  concerning  her  gen- 
eral proi)erty,  and  in  actions  for  personal 
suffering  of  or  injury  to  her  person  and  char- 
acter. In  which  he  refuses  to  unite,  she  may 
.sue  or  be  sued  alone."  The  wife  may  main- 
tain her  action. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceedings  not  Inconsistent  herewith. 


STATE  v.  REYNOLDS. 

(Supreme  Court  of  Misiiouri,   Division   No.   2. 

Feb.  3,  1803.) 

MURDBR  —  SEL,E»:tiNO   JURY  —  NEW  TRIAL  — 

NEWLY  DISCOVERED  EVIDENCE 

—INFORMATION. 

1.  Where,  on  a  trial  for  murder,  40  persons 
from  the  venire  summoned  were  found,  on 
ilieir  voir  dire,  competent  to  sit  as  jurors,  from 
v^hom  the  12  were  selected  as  a  traverse  jury, 
the  failure  of  the  court  to  accept  on  the  list 
nf  40  some  of  those  summoned,  whom  defeud- 
ant  would  have  preferred  to  others  who  were 
accepted,  was  not  error. 

2.  Where  there  was  evidence  that  shortly  be- 
fore the  homicide  there  was  an  exchange  of 
shots  between  defendant  and  his  companions, 
on  one  side,  and  deceased  and  liis  companion, 
on  the  other,  and  thereafter  shots  were  again 
csrhanged,  when  deceased  was  killed  by  a 
bullet  from  defendant's  gun,  and.  under  the  in- 
stnictious  of  the  court,  it  was  immaterial  who 
fired  the  first  shot  on  the  first  occasion,  the 
real  question  being  who  shot  first  when  the 
K-cond  shooting  began,  the  refusal  of  a  motion 
for  new  trial  on  the  fn'ound  of  newly  discov- 
pred  evidence,  consisting  of  a  statement  made 
after  tlie  trial  by  the  companion  of  deceased 
ili.it  deceased  and  himself  fired  on  defendant 
tir"!  in  the  first  instance,  was  not  error,  espe- 
<i:illy  when  the  making  of  such  statement  was 
disputed. 

3.  An  information  by  the  prosecuting  attor- 
ney charging  that  the  defendant  "theretofore 
at  said  county,  to  wit,  on  the  1st  day  of  Jan- 
oary,  1902,  did  feloniously,  willfully,  deliber- 
ately, premeditateiy,  and  with  malice  afore- 
thought, assault  and  kill,  with  a  Winchester 
rifle,  —  a  dangerous  and  deadly  weapon,  —  one 
W.,"  is  In  accordance  with  the  most  approved 
forms  of  indictments  for  murder  in  the  first 
degree,  and  not  subject  to  the  objections  that 
"it  charges  uo  offense,  and  is  so  vague,  am- 
lii^ions.  and  uncertain  that  it  does  not  inform 
the  defendant  of  the  offense  of  which  he  is 
tbarRed." 

.\ppeal  from  circuit  court,  Webster  county; 
Argus  Cox,  Judge. 

J.  M.  Reynolds  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

8.  N.  Dickey  and  Harrington  &  Wadlow, 
for  appellant.  The  Attorney  General  and 
Jorry  M.  Jeffries,  for  the  State. 

BURGESS,  J.  On  the  11th  day  of  Feb- 
ruary, 1902,  the  prosecuting  attorney  of  Web- 


ster county  filed  In  the  office  of  the  clerk  of 
the  circuit  court  of  said  county  an  informa- 
tion, under  his  official  oath,  charging  that  tlie 
defendant,  J.  M.  Reynolds,  theretofore,  at 
said  county,  to  wit,  on  the  1st  day  of  Jan- 
tiary,  1902,  did  feloniously,  willfully,  deliber- 
ately, premeditateiy,  and  with  malice  afore- 
thought, assault  and  kill,  vrlth  a  Winchester 
rifle,— a  dangerous  and  deadly  weapon,— one 
Willis  Gale;  and  charging  his  two  sons,  Zeb 
Reynolds  and  Barney  Reynolds,  with  being 
accessories  before  the  fact.  At  the  March 
term,  1902,  of  said  court,  the  defendants 
were  put  upon  trlaL  The  defendants  Zeb 
Reynolds  and  Barney  Reynolds  were  found 
not  guilty  and  the  defendant  J.  M.  Reynolds 
was  convicted  of  murder  In  the  second  de- 
gree, and  his  punishment  fixed  at  10  years' 
imprisonment  In  the  penitentiary.  From 
the  judgment  and  sentence  he  appeals. 

The  facta,  briefly  stated,  are  that,  at  the 
time  of  the  homicide.  Gale,  the  decensod, 
owned  a  large  tract  of  land  In  Webster  coun- 
ty, upon  which  he,  with  his  family,  had  re- 
sided for  several  years  before  the  difficulty. 
A  part  of  this  land  he  had  leased  to  Zeb 
Reynolds,  a  son  of  appellant,  who  was  oc- 
cupying it,  and  cultivating  part  of  it,  and 
cutting  the  timbers  from  another  tract.  De- 
fendant J.  M.  Reynolds  lived  on  a  farm  ad- 
joining the  Gale  farm  bat  on  the  opposite 
side  of  the  farm  from  the  part  leased  by  the 
son.  For  convenience  of  all  parties  and 
neighbors  to  pass  across  the  Gale  land,  a 
gate  was  erected  at  the  foot  of  a  hill  on  this 
land.  It  appears  that  a  dispute  arose  be- 
tween Reynolds  and  Gale  concerning  the 
leased  land,  and  Gale  posted  notices  forbid- 
ding hunting  and  trespassing.  These  notices 
were  always  torn  down  almost  as  soon  as 
pnt  up.  Deceased  then  gave  defendant,  who 
had  become  sublessee  In  the  land  leased, 
written  notice  of  his  Intention  to  terminate 
the  lease  on  January  1,  1902,  and  directing 
him  to  move  all  of  his  crops  and  other  prop- 
erty off  of  said  land  by  that  time.  Defend- 
ant paid  no  attention  to  the  notice,  and  on 
the  afternoon  of  January  1,  1902,  Gale  closed 
the  gate  on  the  passway  leading  to  his  land 
leased  by  defendant  and  his  sons,  and  locked 
it.  He  then  kept  watch  on  the  gate,  going 
there  two  or  three  times  that  afternoon.  Zeb 
Reynolds  lived  on  the  opposite  side  of  the 
Gale  farm  from  his  father.  On  the  evening 
of  January  1,  1902,  he,  with  bis  team  and 
wagon,  started  to  his  father's,  going  through 
the  field.  On  coming  to  the  gate,  and  find- 
ing It  closed  and  locked,  he  turned  back,  and 
went  around  by  the  public  road.  Later  on 
the  same  day  he  left  bis  father's  to  re- 
turn home,  taking  with  him  his  two  broth- 
ers. They  each  carried  a  shotgim  or  rifle,  and 
drove  direct  through  the  field.  On  reaching 
this  gate  they  removed  some  poles,  broke  the 
lock,  and  were  about  to  drive  through.  At 
this  time  they  heard  some  voices  on  the  hill- 
side near  them,  and,  after  a  hasty  consultation, 
decided  to  fire  upon  those  whom  they  could 
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dimly  Me  tbrongh  ttae  darkness,  which  they 
did  Gale  and  his  farm  hand,  John  Barn- 
ard, had  gone  to  the  gate  to  aee  If  it  was 
still  undisturbed,  and,  while  there,  heard  the 
Beynoldsea  coming,  and  retreated  to  the  hill- 
side, where  they  were  fired  upon.  Barnard 
carried  a  shotgun,  and  Oale  carried  a  22- 
callber  target  rifie  and  a  22-callber  pIstoL 
With  these  they  returned  the  shots,  and  sev- 
eral shots  were  exchanged.  The  state's  c«m- 
tentlon  was  (and  It  was  fairly  well  proTed) 
that  defendant  was  with  bis  sons  all  the 
time;  bnt  defendant  contended  that  he  re- 
mained at  home,  and,  on  hearing  the  shots, 
took  his  Winchester  rifle  and  harried  to  the 
scene.  The  state  contended  and  proved  that 
the  firing,  after  ceasing  for  some  minutes, 
was  again  renewed,  by  the  Beynoldses  firing 
the  first  shots,  as  they  had  done  in  the  first 
Instance.  Defendant  contended  that  when  he 
reached  the  scene  he  halted  at  the  gate,  where 
he  was  fired  upon  from  the  hillside.  It  was 
during  this  second  encounter  that  Oale  re- 
celyed  a  bullet  shot  from  the  Winchester  rifle 
which  struck  him  in  the  abdomen  and  passed 
entirely  through  his  body.  After  Gale  fell, 
he  was  flred  upon  several  times.  Beynolds 
then  left  the  scene.  Barnard  went  for  the 
wounded  man's  wife  and  some  neighbors, 
who  came  and  carried  Gale  home,  where  be 
died  before  daylight  next  morning.  Defend- 
ant was  arrested  at  his  home  next  morning. 
At  the  trial,  defendant  contended  that  Bar- 
nard and  Gale  made  the  flrst  assault,  and  that 
he  flred  In  self-defense  and  In  the  defense 
of  his  sons.  The  court  instructed  for  murder 
In  the  flrst  and  second  degrees,  and  on  self- 
defense  of  defendant  and  on  the  defense  of 
his  son.  We  have  not  been  favored  with  an 
argument  or  brief  on  the  part  of  defendant 
in  this  case,  and  shall  have  to  be  governed 
in  a  great  measure,  in  passing  upon  the  rec- 
ord, by  the  errors  complained  of  In  the  mo- 
tions for  new  trial  and  in  arrest. 

The  first  error  assigned  in  the  motion  for  a 
new  trial  is  the  action  of  the  court  in  reject- 
ing from  the  venire  summoned  from  which  40 
persons  competent  to  sit  as  Jurors  upon  the 
trial  at  the  cause  were  to  be,  and  in  fact  were, 
found,  upon  their  voir  dire  examination  to 
be  so  qualified,  from  which  12  were  to  be  se- 
lected as  a  traverse  Jury  to  sit  in  Judgment 
upon  the  case.  It  is  not  asserted  In  the  mo- 
tion that  the  panel  from  which  12  Jurors 
were  to  be  selected  as  a  traverse  Jury  to  sit 
in  Judgment  on  the  case  was  not  composed 
of  40  qualified  Jurors,  but  it  seems  that  there 
were  persons  summoned  on  the  venire  In  the 
flrst  Instance,  who  were  not  accepted  by  the 
court,  whom  defendant  would  have  preferred 
to  others  that  were  accepted;  but  all  that 
defendant  was  entitled  to  was  a  panel  of  40 
qualified  Jurors,  from  which  to  make  his  chal- 
lenges, and  this  he  had.  He  had  no  right  to 
say  that  the  panel  should  be,  In  whole  or  in 
part,  composed  of  any  particular  person  or 
peiaons;  hence  there  was  no  error  in  this 
reganL 


It  Is  asserted  that  the  court  erred  in  per 
mlttlng  the  state  to  introduce  Incompetent, 
irrelevant,  and  Inadmissible  testimony,  and 
in  excluding  competent  and  material  testi- 
mony offered  by  defendant;  bat  after  a 
careful  examination  of  the  record,  we  have 
been  unable  to  discover  any  ruling  of  tbe 
court  which  would  Justify  either  contention. 

It  Is  also  said  In  the  motion  that  the  court ' 
erred  In  giving  improper  instructions  to  tbe 
Jury  over  objections  of  defendant.  The  in- 
structions are  in  form  often  approved  by  this 
court,  and.  In  so  far  as  the  appellant  is  con- 
cerned, free  from  error,  and  all  that  he  could 
have  desired. 

Another  assertion  in  tbe  motion  is  tliat  tbe 
court  failed  to  instruct  the  Jury  upon  the  law 
applicable  to  the  case,  but  we  are  not  advised 
in  what  particular  it  failed  to  so  instruct, 
nor  have  we  the  remotest  idea.  This  conten- 
tion Is  therefore  untenable. 

The  verdict  of  the  Jury  was  not  only  well 
warranted  by  the  evidence,  but  it  is  difficult 
to  see  how  they  could  have  arrived  at  any 
other  conclusion,  tmder  the  evidence  and  the 
instruction  of  the  court,  than  that  of  the 
guilt  of  the  defendant 

It  Is  also  claimed  that  the  court  should 
have  granted  the  defendant  a  new  trial  upon 
the  ground  of  newly  discovered  evidence.  As 
shown  by  the  affidavits  in  support  of  ttals 
motion,  the  alleged  newly  discovered  evi- 
dence Is  that  one  John  Barnard,  a  witness 
for  the  state,  after  testifying  In  the  case,  and 
while  It  was  being  arg^ied,  said  that  de- 
ceased and  himself  fired  on  defendant  first  In 
the  flrst  Instance,  and  this  contradicted  tbe 
statement  made  by  him  while  on  the  witness 
stand  with  respect  to  the  same  matter. 
There  were,  however,  affidavits  presented  by 
the  state  which  contradicted  the  matters  set 
forth  In  the  affidavits  filed  by  defendant  It 
Is  clear  that  the  statements  of  the  witness  In 
question  were  with  respect  to  the  flrst  shoot- 
ing, which,  under  the  Instructions  of  the 
court  were  entirely  Immaterial;  the  real  ques- 
tion being  who  shot  first  when  the  second 
shooting  began,  or  when  the  shooting  was 
renewed.  The  evidence  was,  in  the  first 
place.  Immaterial;  and,  in  the  second  place, 
it  Is  not  probable  that  a  dlfCerent  result 
would  have  been  produced  bad  a  new  trial 
been  granted.  State  v.  Miller,  144  Mo.  26,  45 
S.  W.  1104;  State  v.  Ray,  53  Mo.  349;  State 
V.  Ilockett  87  Mo.  666;  State  v.  BuUer,  67 
Mo.  69;  State  v.  Welsor,  117  Mo.  570,  21  S. 
W.  443.  And  under  such  circumstances,  thcr* 
was  no  error  In  overruling  the  motion  on  that 
ground  ' 

The  information  is  challenged  in  the  mo- 
tion In  arrest  upon  the  grounds  that  it  char^ 
ges  no  offense,  and  Is  so  vague,  ambiguous 
and  uncertain  that  it  does  not  Inform  the 
defendant  of  the  offense  of  which  he  Is  char- 
ged; but  it  is  apparent  from  a  casual  reading 
of  the  Information,  that  neither  of  these  po- 
sitions Is  well  taken.  The  Information  Is  in 
accordance  with  the  most  approved  forms  of 
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indlctmoitB  for  murder  in  tbe  first  degree, 
and  is  not  subject  to  tbe  objections  urged 
against  It  in  tbe  motion  in  arrest,  but  is  well 
enoagb. 

For  tbese  intimations,  tbe  Judgment  is  af- 
firmed.   All  concur. 


KMOLLENBERQ  r.  NIXON  et  «L 
(Supreme  Court  of  Missouri.     Jan.  26,  1903.) 

DBBD  OF  TRUST— FORFEITURE  OF  LIEN— 
REFUSAL  OF  TENDER. 

1.  Tender  of  the  amount  due,  secured  by  a 
deed  of  trust,  though  refused,  does  not  forfeit 
the  lien  of  the  deed  of  trust,  but  only  stops  tlie 
running  of  interest,  unless  the  tender  is  Icept 
np,  which  amounts  to  payment  of  the  debt. 

In  banc.  Appeal  from  circuit  court,  La- 
clede county;   L.  B.  Woodside,  Judge. 

Suit  by  F.  W.  Knolienl)erg  against  J.  P. 
Nixon  and  another  to  have  tbe  Uen  of  a  deed 
of  trust  declared  released.  Judgment  for  de- 
fendants.   PlaintlS  appeals.    Affirmed. 

J.  J.  Henderson  and  £  B.  Kellerman,  for 
appellant    J.  P.  Nlzon,  for  respondents. 

BUBGESS,  J.  On  the  8tb  day  of  April, 
1S92,  one  Clara  B.  Hoagland  was  tbe  owner 
of  tbe  N.  W.  ^  of  the  N.  W.  hi.  of  section 
11  in  townsliip  33,  range  16,  in  Laclede  coun- 
ty, at  which  time  sbe  was  indebted  to  one 
Augustus  Craemer  in  tbe  sum  of  $200,  evi- 
denced by  ber  three  promissory  notes  of  that 
date,— one  for  the  sum  of  |50,  due  January 
1,  1893;  one  for  tbe  sum  of  $50,  due  August 
1,  1893;  and  one  for  $100,  due  January  1, 
1894;  all  be&Ttag  interest  at  tbe  rate  of  8 
per  cent,  per  annum  from  date.  And  for 
tbe  purpose  of  securing  tbe  payment  of  said 
notes,  Clara  B.  Hoagland  (ber  husband,  S.  O. 
Hoagland,  Joining  with  ber)  on  tbe  8tb  day 
of  April,  1882,  made  and  executed  to  one 
M.  F.  Kellerman,  as  trustee  for  tbe  use  of 
■aid  Craemer,  a  deed  of  trust  on  said  land 
to  secure  their  payment  On  tbe  7tb  day  of 
September,  1894,  Clara  B.  Hoagland  and  ber 
husband  conveyed  said  land  to  M.  M.  Phil- 
lips, subject  to  said  deed  of  trust  to  Keller- 
man, and  for  tbe  balance  of  tbe  purchase 
money,  to  wit,  $60,  M.  M.  Phillips  on  tbe 
same  day  made,  executed,  and  delivered  to 
8.  G.  Hoagland  his  promissory  note,  due  one 
year  after  date,  with  interest  from  maturity 
St  8  per  cent  per  annum,  and,  to  secure  tbe 
payment  thereof,  made,  executed,  and  de- 
livered to  one  W.  I.  Wallace,  as  trustee  for 
the  use  of  said  Hoagland,  a  deed  of  trust 
dated  September  14,  1894,  on  said  land, 
which  said  deed  of  trust  was  duly  recorded 
in  said  county.  It  spedfled  that  it  was  sub- 
ject to  the  deed  of  trust  made  to  Kellerman. 
Said  M.  M.  Phillips  having  faUed  to  pay  tbe 
said  last-mentioned  note  when  tbe  same  be- 
came due,  and  tbe  conditions  in  said  deed 
being  brolcen,   at  tbe  request  of  tbe  legal 
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bolder  and  owner  of  said  note  said  W.  I. 
Wallace,  trustee,  advertised  said  land  for 
sale  under  said  deed  of  trust  according  to 
tbe  terms  thereof,  and  on  the  25tb  day  of 
October,  1895,  sold  said  land;  and  John  J. 
Henderson,  being  tbe  highest  and  ttest  bid- 
der, became  tbe  purchaser  thereof,  and  re- 
ceived a  deed  therefor  from  said  trustee, 
which  was  duly  recorded  in  tbe  records  of 
file  of  said  county.  In  tbe  meantime  tbe 
defendant  James  P.  Nixon  bad  by  transfer 
become  the  bolder  and  owner  of  said  three 
notes  executed  by  said  Clara  B.  Hoagland 
to  said  Augustus  Craemer;  and  tbe  defend- 
ant Harvey  Bowman,  to  wit  on  tbe  27tb 
day  of  February,  1897,  bad  purchased  of  A. 
M.  Phillips,  widow  of  M.  M.  Pbillips,  her 
equity  rights  in  said  land,  receiving  a  quit- 
claim deed  therefor,  in  which  it  is  provided, 
"This  deed  Is  made  subject  to  a  deed  of 
trust  of  $200.00  (two  hundred  dollars),  which 
grantee  assumes."  On  tbe  20tb  day  of  De- 
cember, 1898,  said  Jolm  J.  Henderson  and 
wife  sold  and  conveyed  said  land  to  tbe 
plaintiff,  Frederick  W.  KnoUenberg,  by  deed, 
subject  to  the  deed  of  trust  from  Clara  B. 
Hoagland  to  Augustus  Craemer  for  $200,  in 
which  said  deed  it  is  recited  that  "tbe  party 
of  tbe  second  part  [Knolienberg],  on  tbe  ac- 
cepting this  deed,  agrees  to  assume  the  pay- 
ment of  a  mortgage  to  the  amount  of  two 
hundred  dollars  in  favor  of  J.  P.  Nixon,  and 
one  year's  Interest  on  same."  Payments  on 
said  notes  so  held  by  respondent  Nixon  as 
assignee  bad  been  made  from  time  to  time 
as  follows:  By  Clara  B.  Hoagland,  the  in- 
terest of  said  notes  up  to  September  7,  1894. 
By  M.  M.  Phillips,  $10  November  25,  1895; 
$15  December  21,  1895;  $10  September  5, 
1896.  And  by  the  defendant  Harvey  Bow- 
man, tbe  sum  of  $100.  After  plaintiff  be- 
came the  owner  of  said  land,  he  being  a 
resident  of  Quincy,  111.,  he  addressed  several 
letters  to  defendant  Nixon,  with  notice  to 
"return  if  not  called  for"  on  the  back  there- 
of; requesting  him  to  furnish  him  tbe 
amount  of  tbe  principal  and  interest  due  on 
said  notes,  as  he  desired  to  pay  them  off 
and  clear  up  the  title  to  said  land.  To  these 
inquiries,  Nixon  made  no  reply.  Tbe  evi- 
dence shows  that,  shortly  after  J.  J.  Hender- 
son became  the  purchaser  of  said  land,  be 
addressed  similar  Inquiries  to  said  Nixon, 
informing  him  of  his  desire  to  pay  off  said 
debt   and   interest,   and   received   no   reply 

thereto.     Afterwards,   on   the  day  of 

February,  Nixon,  under  an  arrangement  with 
said  Bowman,  knowing  that  this  plaintiff, 
as  well  as  said  Henderson,  was  ready  to 
pay  off  his  incumbrance  on  said  land,  with- 
out their  luiowlug  anything  about  It,  adver- 
tised it  for  sale  under  the  Hoagland  deed  of 
trust  but  advertised  it  to  be  sold  by  E.  B. 
Kellerman  instead  of  M.  F.  Kellerman.  On 
tbe  day  tbe  land  was  so  advertised  to  be 
sold,  the  plaintiff,  by  his  agent  J-  J.  Hen- 
derson,_  appeared,  and  after  vainly  applying 
to  said'Nlxon  for  a  statement  of  tbe  amount 
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of  priocipsl  and  Intereat  doe  oo  aaid  notes, 
and  aDociiiiicing  hia  wisb  to  pay  off  the  saine, 
he  tli«n  and  tbere  made  to  aaid  Nixon,  in  tbe 
ivea^nce  of  aald  Bowman,  a  tender,  and 
couiittd  ont  and  offered  to  jtaj  him,  in  law* 
rol  money  of  the  United  States,  tlie  sum  of 
f2Mi.25,  In  full  payment  of  said  notes  and 
interest,  and  demanded  the  surrender  of  the 
Mime,  and  ttie  release  and  discliarge  of  said 
deed  of  tmst;  bot  said  Nixon  refnsed  to  re- 
ceive tlie  same  and  surrender  said  notes  and 
cancel  said  deed  of  trust.  It  is  not  pretended 
by  defendant  bat  that  the  said  sum  of 
I28C.25  was  In  excess  of  the  amount  of  prin- 
cipal and  interest  then  due  on  said  notes, 
iMit  tbe  excuse  offered  by  Nixon  for  not  ac- 
ceptinf  same  was  tliat  be  wuuted  bis  friend 
Bowman  to  bare  the  benefit  of  tbe  |35  paid 
by  Mrs.  M.  M.  PbilUps  on  tbe  notes.  Tbe 
prayer  of  tbe  petition  is  tliat  tbe  liens  of  said 
dtffd  of  trust  on  said  land  be  declared  to 
be  released;  that  in  tbe  meantime  said  de- 
fendants be  revtralned  and  enjoined  from  ex- 
posing said  land  to  sale  under  said  deed  of 
trust;  and  for  such  other  and  further  orders. 
Judgments,  and  decrees  in  tbe  premises  as 
the  facts  demand,  and  for  general  relief. 
Tbe  trial  resulted  in  a  judgment  m  favor 
of  defendants,  from  which  plaintiff,  after 
motion  for  new  trial  being  presented  and 
overruled,  appealed. 

As  J.  J.  Henderson  acquired  all  of  tbe 
<>(iulty  of  M.  M.  Phillips  In  tbe  land  in  con- 
troverHy  by  purchase  at  the  sale  made  by 
\V.  I.  Wallace,  trustee,  on  tbe  25tb  day  of 
October,  1808,  and  had  tbe  legal  title  to  said 
land,  subject  to  tbe  deed  of  trust  then  held 
by  defimdant  Nixon,  when  Knollenberg  pur- 
cbascd  from  bim  (Henderson).  It  was  subject 
to  said  deed  of  trust;  and  be  bad  tbe  right 
to  pay  off  tbe  debt  and  Interest  to  defendant 
Nixon,  who  then  held  the  notes  secured  by 
It,  and  have  tbe  land  released  from  tbe 
mortgage  Hen.  There  can  be  no  question 
with  respect  to  the  right  of  Phillips  to  re- 
deem the  land  at  any  time  before  Its  sale 
under  tbe  dood  of  trust,  and,  as  plaintiff  ac- 
quired his  Interest  in  tbe  land,  be  acquired 
the  onmc  right  that  Pblllips  had.  Lapsley 
V.  Howard,  110  Mo.  488.  24  S.  W.  1020; 
Wolz  V.  Parker,  134  Mo.  450,  35  S.  W.  1140. 
And  tbe  evidence  showed  that  plaintiff,  be- 
fore tbe  Institution  of  this  suit,  tendered 
to  defendnuts,  NIxon  and  Bowninn,  who  then 
hold  the  notes  as  owners  thereof,  more  than 
the  aiMouut  that  was  due  upon  them,  and 
deinnndod  the  release  of  the  deed  of  trust, 
but  that  they  refused  to  accept  the  tender 
utiloMs  It  was  increased  to  a  suOlcicnt 
ntnount  to  Include  $35  claimed  to  hare  been 
puid  by  Mrs.  Phillips  for  the  benefit  of  de- 
fetulant  Bowman.  The  evidence,  however, 
to  suiuMrt  this  claim,  was  very  unsatisfac- 
tory, and  was  ignored  by  the  court  In  esti- 
mating the  amount  due  upon  the  notes  at 
the  time  of  the  trial,  which  was  held  by  It 
to  be  siifflclont  to  cover  debt,  Interest,  and 
<-osts  In  advertising  tbe  laud  for  sale.    Tbe 


question,  then,  is  witb  respect  to  tbe  effect 
of  the  tender  upon  tbe  lien  of  the  deed  of 
tmst  npon  tbe  land;  that  is,  whether  it  re- 
leased tbe  lien,  or  Mily  stopped  tbe  running 
of  interest  on  tbe  notes  secured  by  it. 

In  Thornton  t.  National  Exchange  Bank, 
71  llo.  221.  it  was  held  by  this  court,  in  a 
per  curiam  opinion,  that  tbe  release  of  a  deed 
of  tmst  given  to  secure  the  payment  of  one- 
half  of  several  notes  held  by  different  per- 
sons, executed  by  tbe  mortgagor's  husband 
and  another  person,  to  secure  whose  liability 
a  similar  deed  of  trust  was  also  given,  is 
discharged  as  to  one  of  such  notes  by  the 
unaccepted  tender  of  lialf  of  the  amonnt  of 
snch  notes.  That  case  Is  cited  with  approval 
In  the  subsequent  case  of  JlcClung  T.  Trust 
Co.,  137  Mo.  106,  38  S.  W.  OiS,  and  in  Camp- 
bell V.  Seeley.  38  Mo.  App.  208.  See,  also, 
Crain  v.  Mi-Goon,  86  IIL  431,  29  Am.  Rep. 
37.  But  as  to  whether  or  not  a  tender  of 
the  amount  due  uiwn  a  debt  secured  by  a 
deed  of  trust  or  mortgage  upon  real  estate 
made  after  the  debt  becomes  due,  and  before 
sale  of  the  property  under  such  deed  of  trust 
releases  the  mortgage  lien,  or  not,  tbe  au- 
thorities are  in  great  conflict  At  common 
law  the  rale  is  that  such  tender  does  not 
discharge  the  mortgage  lien,  but  stops  the 
running  of  Int^est  upon  the  debt  from  that 
time.  13  Am.  &  Eng.  Ency.  of  Law,  873: 
1  Jones,  Mortgages  (4th  Ed.)  sec.  802;  1 
Plngrey  on  Mortgages,  sec.  1112;  McCIung 
V.  Trust  Co.,  137  Mo.  106,  38  S.  W.  578,  and 
authorities  cited;  Hudson  y.  Glencoe  Gravel 
Company,  140  Mo.  103,  41  S.  W.  450,  62 
Am.  St  Rep.  722.  But  as  a  general  rule,  in 
those  states  where  the  mortgage  is  only  a 
Hen,  as  In  this  state,  the  mortgagee,  after 
condition  broken,  may  recover  in  ejectment 
tbe  mortgaged  land.  If  the  debt,  Interest,  and 
costs  be  not  paid  before  Judgment,  yet  when 
paid  or  tendered,  even  after  suit  brought  If 
before  Judgment,  the  Hen  la  extinguished, 
and  operates  to  defeat  his  right  to  the  posses- 
sion, and  no  reconveyance  is  necessary  in 
order  to  reinvest  in  tbe  mortgagor  tbe  title 
or  right  to  the  possession.  When  the  tender 
is  made,  tbe  mortgagee's  right  to  the  posses- 
sion Is  terminated.  Kortright  v.  Cady,  21 
N.  Y.  343,  78  Am.  Dec.  145;  Potts  v.  Plaisted. 
30  Mich.  149;  Van  Husan  v.  Kanouse,  13 
Mich.  303;  Caruthers  t.  Humphrey,  12  Mich. 
270;  Moynahan  v.  Moore,  9  Mich.  9,  77  Am. 
Dec.  4(j8;  Bailey  v.  Metcalf,  6  N.  H.  156; 
Robinson  v.  Leavltt,  7  N.  H.  73;  Salinas  v. 
Ellis,  26  8.  C.  337.  2  S.  E.  121;  McCellan  v. 
Coftbi,  93  Ind.  456;  Potts  v.  Plaisted,  30 
Mich.  149.  In  Kortright  v.  Cady,  21  N.  Y. 
366,  78  Am.  Dec.  145,  It  Is  said:  "The 
proposition  that  a  tender  of  the  money  due 
on  a  mortgage,  made  at  any  time  before  a 
foreclosure,  discharges  tbe  Hen,  Is  the  logical 
result  of  premises  which  are  admitted  to  be 
trae.  These  are  that  the  mortgagor  has  the 
same  right  after  as  before  a  default  to  pay 
bis  debt,  and  so  clear  his  estate  from  tbe 
Incumbrance,  and  that,  payment  being  ac- 
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tually  made,  the  lien  thereby  becomes  ex- 
tinct.    We  have,  then,  only  to  apply  an  ad- 
mitted principle  In  the  law  of  tender,  which 
is  that  tender  Is  equivalent  to  payment  as 
to  all  things  which  are  Incidental  and  acces- 
sorial to  the  debt    The  creditor,  by  refusing 
to  accept,  does  not  forfeit  his  right  to  the 
very   thing   tendered,    but   he  does   lose  all 
collateral  benefits  or  securities.    Colt  v.  Hous- 
ton, 3  Johns.  Cas.  243;  Raymond  v.  Beamard, 
12  Johns.  274;  Dunham  v.  Jackson,  6  Wend. 
22;    Hunter  v.  Le  Conte,  6  Cow.  728;    Coggs 
V.  Bernard,  2  Ld.  Raym.  916.     Thus,  after 
the  tender   of  a    money   debt,   followed   by 
payment  Into  court.  Interest  and  costs  can- 
not be  recovered.     The  Instantaneous  effect 
is  to  discharge  any  collateral  lien,  as  a  pledge 
of  goods  or  the  right  of  distress.     It  Is  not 
denied  that  the  same  principle  applies  to  a 
mortgage.  If  the  tender  be  made  at  the  very 
time  when  the  money  Is  due.    If  the  creditor 
refuses,  he  Justly  loses  his  security.     It  Is 
impossible  to  hold  otherwise,  although  the 
tender  be  made  afterwards,  unless  we  also 
say   that   the   mortgage,   which   was   before 
a  mere  security,  becomes  a  freehold  estate 
by  reason  of  the  default.     That  this  is  not 
true,  has  been  sufficiently  shown.    It  is  said 
that  mortgagees  will  be  put  to  great  Incon- 
venience If  at  any  period,  however  distant 
from  the  time  of  maturity,  they  must  know 
the  amount  of  the  debt,  and  accept  a  tender 
OD  peril  of  losing  their  security.    The  force 
of  this  argument  Is  not  perceived.     As  a 
tender  must  be  unqnallfled  by  any  condi- 
tions, there  can  never  be  any  good  reason 
for  not  accepting  the  sum  offered,  whether 
it  be  offered  when  it  Is  due  or  afterwards. 
By  accepting  the  tender,  the  creditor  loses 
nothing,  and  Incurs  no  hazard.    If  the  sum 
be  insufficient,  the  security  remains.     It  la 
only  by  refusing  that  any  Inconvenience  can 
possibly  arise.     But  whatever  mny  be  the 
coDsequences  of  refusal,   the  creditor  may 
justly  charge  them  to  his  own  folly."    The 
qnestlon  was  first  before  this  court  In  Oim- 
stead  T.  Tarsney,  60  Mo.  399,  wherein  It  Is 
said:    "A  tender  by  the  debtor  to  the  mort- 
gagee on  the  law  day  will  undoubtedly  dis- 
charge the  Hen  of  the  mortgage;  and  It  has 
been  repeatedly  held  that  a  tender  by  the 
debtor  to   a   mortgagee  of  the  amount  of 
his  debt  after  the  law  day,  or  at  any  time 
before  foreclosure,   will  discharge  the   Hen 
of  the  mortgage."    But  In  Hudson  v.  Glen- 
eoe  Gravel  Co.,  140  Mo.  103,  41  S.  W.  450, 
82  Am.   St.    Rep.   722,   It  was  held  that  a 
tender  after  maturity  of  the  debt  secured 
by  deed  of  trust  on  land  does  not  extinguish 
the  lien.     The  same  general  rule  was  an- 
nnnnced  In  McClung  v.  Trust  Co.,  137  Mo. 
ino.  .18  S.  W.  578.     Landia  v.   Saxton,   80 
Mo.  375,  1  S.  W.  359,  goes  further,  and  holds 
that,  In  order  to  defeat  the  lien  of  a  mort- 
fuge,  the  tender  must  not  only  be  made,  but 
most  be  kept  np.    That  action  was  not,  how- 
ler, for  the  purpose  of  declaring  a  mort- 
gage lien  forfeited,  but  was  for  the  purpose 


of  having  declared  paid  a  note  for  the  sum 
of  $15,000  which  plaintiff  had  executed  to 
Saxton,  and  secured  by  deed  of  trust  upon 
real  property,  and  for  which  plaintiff  sued  to 
have  declared  paid,  and  the  deed  of  trust 
satisfied,  uiK>n  the  ground  that  all  of  the 
debt  and  interest  had  been  paid  prior  to  the 
10th  day  of  June,  1881,  except  |6,200,  at 
which  time  plaintiff  tendered  to  Saxton  that 
sum,— being,  as  be  claimed,  the  balance  due 
on  said  note,— but  which  was  refused  by  Sax- 
ton. The  tender  was  not  kept  up.  It  was 
held  that  under  section  1008,  Rev.  St.  1879, 
which  provides  that,  "where  a  tender  and  no 
deposit  shall  be  made  as  provided  In  the 
preceding  section,  the  tender  shall  only  have 
the  effect.  In  law,  to  prevent  the  running  of 
Interest  or  accumulation  of  damages  from 
and  after  the  time  such  tender  was  made," 
the  only  effect  of  the  tender.  If  sufficient  In 
amount,  was  to  stop  the  running  of  interest. 
The  court  said:  "The  tender  cannot  have 
the  effect  to  deprive  the  defendant  of  his 
security  created  by  the  deed  of  trust  for  so 
much  as  may  be  found  due  at  the  time  the 
tender  was  made.  Authorities  cited  do  say 
that,  where  a  tender  has  been  made  of  tlie 
amount  due,  it  discharges  the  lien;  still, 
without  regard  to  the  statute,  a  court  of 
equity  would  not  decree  affirmative  relief, 
such  as  the  release  or  satisfaction  of  a  mort- 
gage or  deed  of  trust,  or  other  lien,  without 
payment  of  the  amount  due  at  the  date  of 
the  tender.  A  party  who  seeks  equitable  re- 
lief must  do  equity.  Until  plaintiff  does 
make  such  payment,  he  cannot  have  the 
deed  of  trust  declared  satisfied,  as  prayed 
for  In  his  petition.  Tuthlll  v.  Morris,  81  N. 
Y.  98;  Cowles  v.  Marble,  87  Mich.  158.  But 
so  far  as  this  case  is  concerned,  the  statute 
before  quoted  is  conclusive,  and,  as  before 
stated,  the  only  effect  of  the  tender  was  to 
stop  the  running  of  Interest."  To  the  same 
effect  are  Cratn  v.  McGoon,  86  III.  431,  29 
Am.  Rep.  37;  Matthews  v.  Lindsay  et  al.,  20 
Fla.  962;  Cowles  v.  Marble,  37  Mich.  158.  In 
Tuthlll  V.  Morris,  81  N.  Y.  94,  It  Is  said:  "A 
party  coming  into  equity  for  affirmative  re- 
lief must  himself  do  equity;  and  this  would 
require  that  he  pay  the  debt  secured  by  the 
mortgage,  and  the  costs  and  Interest,  at 
least  up  to  the  time  of  the  tender.  There 
can  be  no  pretense  of  any  equity  In  depriv- 
ing the  creditor  of  his  security  for  his  en- 
tire debt,  by  way  of  penalty  for  having  de- 
clined to  receive  payment  when  offered.  The 
most  that  could  be  equitably  claimed  would 
be  to  relieve  the  debtor  from  the  payment 
of  Interest  and  costs  subsequently  accruing; 
and,  to  entitle  him  to  this  relief,  he  should 
have  kept  his  tender  good  from  the  time 
It  was  made.  If  any  further  advantage  is 
gained  by  a  tender  of  the  mortgage  debt,  it 
must  rest  on  strict  legal,  rather  than  on 
equitable,  principles.  The  circumstance  that 
a  security  has  become  or  Is  Invalid  in  law, 
and  could  not  be  enforced,  even  In  equity, 
does  not  entitle  a  party  to  come  into  a  court 
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of  equity,  and  have  it  decreed  to  be  sur- 
rendered or  extinguished,  -without  paying 
the  amount  equitably  owing  thereon.  Even 
aecurltleB  void  for  usury  would  not  be  can- 
celed by  a  court  of  equity  without  payment 
of  the  debt,  with  legal  interest,  until  by  stat- 
ute It  was  otherwise  provided.  This  statute 
does  not  change  the  general  principle  of 
equity,  but  on  the  contrary,  recognizes  It,  by 
excepting  cases  of  usury  from  its  operation. 
On  this  ground,  even  If  the  alleged  tender 
could  be  sustained,  the  plaintifF  was  not 
entitled  to  a  decree  for  the  unconditional  ex- 
tinguishment of  the  mortgage."  It  thus  ap- 
pears that  this  court,  with  respect  to  the 
effect  of  a  tender,  after  due,  of  a  debt  se- 
cured by  a  deed  of  trust  or  mortgage,  ad- 
heres to  the  common-law  rule, — that  Is,  Its 
only  effect  is  to  stop  the  running  of  interest 
on  the  .debt  from  that  time,— but  that  in 
pursuance  of  statutory  enactment  (sections 
2937,  2938,  Rev.  St  1889),  and  upon  prin- 
dples  of  equity,  it  has  gone  farther,  and 
holds  that,  in  order  that  the  tender  may  ex- 
tinguish the  mortgage  lien.  It  must  be  kept 
up  (Iiandis  v.  Saxton,  supra;  Hudson  v, 
Glencoe  Gravel  (3o.,  supra),  which  is  prac- 
tically much  the  same  thing  as  a  bill  in 
equity  by  the  mortgagor,  or  those  holding 
under  him,  to  redeem.  It  follows  that  there 
is  no  such  thing  in  this  state  as  the  forfeiture 
of  the  lien  of  a  deed  of  trust  or  mortgage  by 
tendering  the  amount  due  which  is  secured 
thereby,  although  refused  by  the  holder  of 
the  mortgage,  but  that  the  only  effect  of  such 
tender  is  to  stop  the  running  of  Interest  after 
that  time  unless  the  tender  be  liept  up,  which 
amounts  to  nothing  more  nor  less  than  the 
payment  of  the  mortgage  debt,  less  the  in- 
terest, from  the  time  of  the  tender;  for,  if 
by  the  tender  the  lien  is  forfeited.  It  is  for- 
feited eo  instante,  and  cannot  be  reinstated 
by  iceeplng  up  the  tender. 
The  Judgment  is  affirmed.    All  concur. 


RITCHET  V.  HOME  INS.  (X).  et  al 

(0>nrt  of  Appeals  at  St  Louis,  Mo.    Feb.  8, 
1903.) 

ANSWER— DBJNIAl^INDBFINITBNBSSS— PRO- 
CBDURB— WHBN  CAUSB  IS  AT  I8SUB. 

1.  Under  Rev.  St  1899,  i  604,  providing  that 
the  answer  of  defendant  shall  contaiu  a  general 
or  specific  denial  of  each  material  allegation 
controrerted  by  him,  or  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief, 
and  the  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim,  au  answer  set- 
ting up  several  affirmative  defenses,  and  con- 
cluding with  the  statement  that,  "further 
answering,  defendant  denies  each  and  every  al- 
legation, matter,  fact,  and  thing  in  the  petition 
alleged  not  herein  expressly  admitted,"  is  in- 
definite and  uncertain,  and  subject  to  a  motion 
on  that  ground. 

2.  Au  answer  contained  several  affirmative 
defenses,  and  a  general  denial,  defectively  stat- 
ed, and  plaintiff  moved  to  require  defendant  to 
make  his  answer  more  definite  and  certain  by 
stating   what    allegations   were    admitted    and 


what  denied.  This  motion  was  sustained,  and 
defendant  refused  to  plead  further,  and  the 
court  rendered  judgment  for  plaintiff  after 
hearing  his  evidence.  Held  that,  as  the  motion 
to  make  more  definite  and  certain  only  affected 
that  part  of  the  answer  containing  a  denial, 
the  affirmative  defenses  pleaded  remained  in- 
tact so  that  plaintiff  should  have  replied  to 
these  defenses,  and  the  rendition  of  judgment 
on  the  ex  parte  hearing  was  before  the  canse 
was  at  issue,  and  erroneous. 

Appeal  from  circuit  court  Clark  count;; 
Edwin  R.  McKee,  Judge. 

Action  by  Elitha  Ritchey  against  the  Home 
Insurance  Company  and  others.  Judgment 
for  plaintiff,  and  defendant  company  ai)- 
peals.    Reversed. 

This  Is  an  action  brought  upon  a  policy  of 
Insurance,  and  in  which,  on  motion  of  de- 
fendant Insurance  company,  a  portion  of 
plaintiff's  petition  was  stricken  out  leaving 
remaining  as  plaintiff's  declaration  of  her 
right  of  action  the  following:  "Plaintiff,  for 
cause  of  action,  states  that  defendant  Home 
Insurance  Company  was,  on  the  27th  day  of 
December,  1901,  and  for  a  long  time  prior 
thereto  and  ever  since  has  been,  and  now  is, 
a  corporation  duly  organized,  created,  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  New  York;  and  as  such  corpo- 
ration  was,  on  said  27th  day  of  December, 
1901,  and  ever  since  has  been,  engaged  io 
conducting  a  general  fire  Insurance  business 
In  the  state  of  Missouri,  in  accordance  with 
the  terms  and  provisions  of  the  general  fire 
insurance  laws  of  the  state  of  MlssoorL 
Plaintiff  further  says  that  said  defendant 
Home  Insurance  Company,  by  its  contract  i 
and  policy  of  insurance  No.  D.  H.  148,  dated 
on  the  27th  day  of  December,  1901,  duly 
signed  by  its  president  and  secretary,  and 
countersigned  by  J.  A.  Whiteside,  its  local 
agent  at  its  Kahoka,  Missouri,  agency,  and 
delivered  to  plaintiff,  in  consideration  of  a 
cash  premium  of  twenty  dollars,  paid  by 
plaintiff  to  defendant  Home  Insurance  Com- 
pany, defendant  Home  Insurance  Company 
did  contract  promise,  and  agree  with  plain- 
tiff to  insure  plaintiff  against  all  loss  or 
damage  by  fire  to  the  amount  of  two  thou- 
sand dollars  on  the  following  described  prop- 
erty, then  owned  by  plaintiff,  to  wit:  $300 
on  the  two-story  frame  building  with 
shingled  roof,  and  its  additions  adjoining 
and  communicating,  occupied  as  a  dwelling 
house,  including  foundations,  gas  and  water 
pipes  and  connection,  gas  fixtures  and  elec- 
trical equipments,  plumbing  work,  stationary 
heating  apparatus,  door  and  window  screens, 
storm  doors  and  windows,  and  all  other  per- 
manent fixtures  belonging  thereto  and  con- 
tained therein.  $100  on  the  shingle-roof 
frame  building  and  its  additions,  including 
foundations,  occupied  as  a  private  bam 
11,500  on  the  shingled-roof  frame  building  and 
Its  additions,  including  foo^datlons,  occupied 
as  a  private  bam.  $50  on  grain  in  bams 
above  described.  $50  on  hay  in  bams  alwve 
described.    Plaintiff  further  says  that  in  said 
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policy  of  Inanrance  all  of  tbe  buildings  and 
proi>ert7  aforesaid  were  erroneously  describ- 
ed aa  belns  situate  on  17-acre  lot  In  sections 
18  and  19,  township  65,  range  7,  In  Clark 
county,  Missouri,  adjoining  the  city  of  Ka- 
hoka.  wlien  In  trutb  and  in  fact  said  17-acre 
lot   mentioned  and  described  in  said  policy 
of  Insurance  as  adjoining  said  city  of  Ka- 
boka  was  then  and  now  is  partly  within  tbe 
corporate  limits  of  sa'ld  city  of  Kahoka,  and 
the    buildings   Insured   under   and   by   said 
policy  of  Insurance  were  situate  upon  that 
part  of  said  17-acre  lot  which  lies  within  the 
corporate  limits  of  said  city  of  Kahoka,  ex- 
cept tbe  sbingled-roof  frame  building  and  Its 
additions,  including  foundation,  occupied  as 
a  private  bam,  and  insured  under  and  by 
said  policy  of  insurance  for  tbe  sum  of  fif- 
teen hundred  dollars,  which  is  situate  partly 
within  the  corporate  limits  of  said  dty  of 
Kahoka.  on  the  aforesaid  17-acre  lot   Plain- 
tiff further  says  that  at  the  time  of  the  In- 
surance and  delivery  of  said  policy  of  insur- 
ance to  said  plaintifl  it  was  intended  by  de- 
fendant   Home    Insurance    Company    to    in- 
sure, and  by  the  plaintiff  to  liave  Insured, 
the  buildings  and  property  situate  on  17-acre 
lot  in  sections  18  and  19,  township  65,  range 
7,  in  Clark  county,  Missouri,  In  and  adjoin- 
ing said  city  of  Kahoka,  and  plalntiflF  avers 
the  fact  to  be  that  at  the  time  of  the  issu- 
ance and  delivery  of  the  aforesaid  policy  of 
insurance  defendant  Home  Insurance  Com- 
pany knew  that  said  17-acre  lot  was  partly 
situate  within  tbe  corporate  limits  of  said 
city  of  Kahoka,  and  that  the  buildings  and 
property  thereon  were  situate  upon  that  part 
of  said  17-acre  lot  which  lies  within  the  cor- 
porate limits  of  said  city  of  Kahoka,  except 
the  shingled-roof  frame  building  and  Its  addi- 
tions,   including   foundation,    occupied   as   a 
private  bam,  and  Insured  under  and  by  said 
policy  of  insurance  for  the  sum  of  fifteen 
bnndred  dollars,  which  Is  partly  situate  with- 
in the  corporate  limits  of  said  city  of  Kaho- 
ka, on  the  aforesaid   17-acre   lot    Plaintiff 
farther  says  that  it  was  provided  in  said  pol- 
icy of  Insurance,  by  indorsement  made  there- 
on in  writing,  that  In  the  event  of  a  loss 
occurring  thereunder  such  loss  should  be  pay- 
able to  Peter  Wahl,  mortgagee,  as  his  inter- 
est therein  might  appear,  that  at  the  time  of 
tbe  Issuance  and  delivery  of  said  policy  of 
insurance    to    plaintiff  it  was  believed  by 
plaintiff,    and   so   represented   to   defendant 
Home  Insurance  Company  by  plaintiff,  that 
said  Peter  Wahl  had  an  interest  in  the  afore- 
said property  as  mortgagee,  but  plaintiff  says 
that  she  was  mistaken  In  her  belief  concern- 
ing the  interest  of  said  Peter  Wahl  in  the 
•foresaid  property,  and  avers  the  fact  to  be 
that  at  the  time  of  the  issuance  and  deliv- 
ery of  the  aforesaid  policy  of  insurance  to 
plaintiff,  and  at  all  times  thereafter,  said 
Peter  Wahl  had  no  interest  in  the  aforesaid 
property  or  said  policy  of  insurance  as  mort- 
gagee or  otherwise.    Plaintiff  further   says 
tliat  00  the  4th  day  of  January,  1902,  de- 


fendant Home  Insurance  Company,  by  its 
instrument  of  writing  attached  to  said  policy 
of  insurance  and  made  a  part  thereof,  con- 
sented that  barn  number  two  therein  Insured 
for  fifteen  hundred  dollars  might  be  occu- 
pied by  a  careful  tenant.  Plaintiff  states 
that  said  policy  of  Insurance  was  Issued  for 
a  term  of  one  year,  commencing  at  noon  on 
the  27th  day  at  December,  1901,  and  ter- 
minating at  noon  on  tbe  27th  day  of  Decem- 
ber, 1902,  which  said  policy  of  Insurance  is 
herewith  filed,  and  made  a  part  of  this  peti- 
tion, and  marked  'Exhibit  A.'  Plaintiff  fur^ 
ther  states  that  at  the  time  of  the  issuance 
and  delivery  of  the  aforesaid  policy  of  In- 
surance, and  at  all  times  thereafter  to  tbe 
time  of  the  fire  hereinafter  mentioned,  she 
was  tbe  owner  In  fee  of  all  the  property 
mentioned  and  described  In  said  policy  of  In- 
surance and  Insured  therein.  Plaintiff  states 
that  at  about  the  hour  of  one  o'clock  a.  m. 
on  the  22d  day  of  January,  1902,  during  the 
life  of  said  policy  of  Insurance,  and  while 
the  same  was  In  full  force  and  effect,  the 
shlngled-roof  frame  building  and  Its  addi- 
tions. Including  foundations,  occupied  as  a 
private  bam,  and  Insured  In  said  policy  of 
Insurance  for  and  In  the  sum  of  fifteen  hun- 
dred dollars,  and  then  and  there  owned  by 
plaintiff,  was  wholly,  totally,  and  entirely 
destroyed  by  fire,  then  and  thereby  causing 
a  loss  and  damage  to  plaintiff  In  the  sum  of 
fifteen  hundred  dollars.  Plaintiff  further 
states  that  by  the  terms  and  provisions  of 
said  policy  of  Insurance  defendant  Home  In- 
surance Company  did  promise,  contract,  and 
agree  with  plaintiff  to  make  good  and  pay 
to  her  all  such  loss  or  damage  to  the  prop- 
erty therein  Insured  as  should  happen  there- 
to by  fire  during  the  life  of  said  policy  of 
insurance.  Plaintiff  states  that  she  has  duly 
kept  and  performed  all  of  the  conditions  re- 
quired to  be  kept  and  performed  by  her  by 
the  terms  and  provisions  of  said  policy  of 
insurance,  and  faithfully  fulfilled  all  of  the 
requirements  thereof;  that  Immediately  after 
the  loss  by  fire  as  aforesaid  she  caused  no- 
tice thereof  to  be  given  to  defendant  Home 
Insurance  Company,  and  requested  of  said 
defendant  Home  Insurance  Company  such 
blank  forms  of  statement  and  proofs  of  loss 
as  defendant  Home  Insurance  Company 
might  desire  to  have  filled  out  by  plaintiff 
concerning  the  aforesaid  loss  by  fire;  that 
defendant  Home  Insurance  Company  disre- 
garded and  ignored  her  said  request,  and 
failed  and  refused  to  furnish  plaintiff  with 
blank  forms  and  statements  and  proofs  of 
loss  so  requested  by  her  of  defendant  Home 
Insurance  Company.  Plaintiff  further  states 
that  on  the  14th  day  of  February,  1902,  de- 
fendant Home  Insurance  Company  notifies? 
plaintiff  In  writing  that  it  the  said  Home 
Insurance  Company,  denied  any  and  all  lia- 
bility under  said  policy  of  insurance,  and  re- 
fused to  pay  plaintiff,  and  still  refuses  to  pay 
plaintiff,  the  amount  of  her  claim  under 
said  policy  of  Insurance  on  account  of  her 
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aforesaid  loss  by  fire;  that  by  reason  of  the 
premises  plaintiff  says  sbe  is  damaged  iB 
the  sum  of  fifteen  hundred  dollars.  Plain- 
tiff further  states  that  Peter  Wahl  la  made 
a  party  defendant  herein  In  order  that  bis  in- 
terest, if  any,  in  the  property  insured  under 
said  policy  of  insurance,  and  his  interest,  U 
any.  In  said  policy  of  insurance,  may  be  de- 
termined and  adjudged  in  this  suit  Where- 
fore plaintiff  prays  judgment  against  de- 
fendant Home  Insurance  C!ompany  for  the 
amount'of  her  claim  and  damages  under  said 
policy  of  insurance,  to  wit,  the  sum  of  fifteen 
hundred  dollars,"  etc.  After  defendant's  mo- 
tion to  strike  out  part  of  plaintiff's  petition 
was  sustained  by  the  court,  by  leave  the 
answer  of  the  defendant  Home  Insurance 
Company,  as  follows,  was  filed:  "Defend- 
anti  for  answer  to  plaintiff's  petition,  admits 
that  it  made  the  policy  of  insurance  sued 
upon.  Further  answering,  defendant  al- 
leges that  it  is  provided  in  said  policy, 
among  other  things,  as  follows:  'If  the  in- 
terest of  the  assured  be  or  become  other 
than  the  entire,  unconditional,  and  sole  own- 
ership of  the  property,  and  if  the  buildings 
insured  be  on  ground  not  owned  by  the 
assured  In  fee  simple,  then  in  all  such  cases 
this  policy  shall  be  void,  unless  otherwise 
provided  by  agreement  Indorsed  hereon.' 
Defendant  alleges  that  at  the  time  said  pol- 
icy was  issued  and  at  the  time  of  the  fire 
the  Interest  of  the  assured  was  other  than 
entire,  unconditional,  and  sole  ownership  of 
the  property,  and  the  said  buildli\g  insured 
stood  on  ground  not  owned  by  the  assiu-ed 
in  fee  simple  without  provision  by  agree- 
ment Indorsed  on  said  policy,  by  reason 
whereof  defendant  says  plaintiff  Is  not  en- 
titled to  recover.  Further  answering,  de- 
fendant alleges  that  at  the  time  said  policy 
was  applied  for  the  said  assured  falsely  stat- 
ed and  represented  that  said  building  was 
worth  largely  more  than  $1,500,  and  that  It 
was  the  Intention  of  the  assured  to  make 
material  repairs  to  said  building,  so  that  the 
same  would  be  placed  in  good  condition; 
that  at  the  time  said  policy  was  applied  for 
and  Issued  defendant  was  not  familiar  with 
the  value  or  condition  of  said  building,  which 
fact  plaintiff  well  knew;  that  insured,  for 
the  purpose  of  cheating  and  defrauding  de- 
fendant, falsely  represented  that  said  build- 
ing was  of  the  value  of  $1,500,  and  falsely 
represented  and  stated  that  it  was  the  in- 
tention of  insured  to  make  material  repairs 
to  said  building;  that  defendant,  in  issuing 
said  policy,  relied  upon  said  representations; 
that  the  same  were  material;  that  said  rep- 
resentations were  false  and  untrue  In  this: 
That  said  building  was  not  worth  $1,500,  but 
did  not  exceed  in  value  the  sum  of  $400; 
that  it  was  not  the  intention  of  plaintiff  to 
make  repairs  on  said  building,  and  put  the 
same  in  good  condition,  and  plaintiff  did  not, 
after  said  policy  was  issued,  at  any  time 
make  repairs  thereon.  By  reason  whereof 
defendant  says  plaintiff  is  not  entitled  to 


recover.    Further  answering,  defeodant    al- 
leges that  said  building  was  insured  as  a  pri- 
vate barn,  and  was  to  be  occupied  by  care- 
ful  tenant;    that  after  said  policy  was    is- 
sued, and  without  the  knowledge  of  defend- 
ant, said  building,  or  a  portion  thereof,   was 
used  as  a  creamery,  whereby  the  risk  of  loss 
by  fire  was  greatly  increased,  of  which  fact 
plaintiff  bad  knowledge,  so  that  defendant 
says  plaintiff  is  not  entitled  to  recover.     Fur- 
ther answering,  defendant  alleges  that  at  the 
time  said  policy  was  issued,  and  at  the  time 
of  the  fire  aforesaid,  said  property  described 
in  said  policy  was  incumbered  by  a  deed  of 
trust  to  secure  the  sum  of  $G,672,  which  said 
deed  of  trust  was  In  full  force,  and  not  sat- 
isfied, at  the  time  of  the  fire  aforesaid;    that 
when  said  policy  was  Issued,  and  ever  after- 
wards previous  to  the  fire,  the  plaintiff  con- 
cealed from  defendant  the  fact  that  said   In- 
cumbrance existed  upon  said  property;    that 
said  fact  so  concealed  was  material  fact  with 
reference  to  said  risk;  that,  if  defendant  bad 
known  of  the  existence  of  said  deed  of  trust, 
it  would  not  have  Issued  said  policy.     By 
reason  whereof  defendant  says  plaintiff    is 
not  entitled  to  recover.     Further  answering, 
defendant  alleges  that  it  now  here  offers  to 
refund   to  plaintiff,  and   tenders  into   court 
for  plaintiff,  the  premium  paid  on  said  pol- 
icy, to  Wit,  the  sum  of  $20,  and  asks,  on  ac- 
count of  the  fraud  and  misrepresentations  of 
plaintiff  hereinbefore  stated,  that  said  policy 
be  canceled,  and  for  naught  held.     Further 
answering,  defendant  denies  each  and  every 
allegation,  matter,  fact,  and  thing  in  the  peti- 
tion alleged,  not  herein  expressly  admitted, 
and,  having  fully  answered,  asks  to  go  hence 
with  Its  costs."    Plaintiff  then  filed  the  mo- 
tion   following:      "Now  comes  the  plaintiff 
herein,  and  moves  the  court  to  require  de- 
fendant Home  Insurance  Company  to  make 
Its  answer  herein  more  definite  and  certain, 
by  stating  what  allegations  of  the  petition 
are  admitted  and  what  allegations  are  de- 
nied."   Defendant  Peter  Wahl  appeared  and 
answered,  claiming  an  interest  in  the  prop- 
erty Insured  as  mortgagee,  but  asserted   i;o 
claim   to   the   proceeds   of   the   policy    sue<l 
upon,  and  denied  generally  all  other  allega- 
tions of  the  petition.    Plaintiff's  motion  was 
sustained  by  the  court,  and   the  defendant 
insurance  company  elected  to  stand  upon  Its 
answer,  refused  to  plead  further,  and,  after 
evidence  offered  by  plaintiff  had  been  heard, 
the  court  rendered  judgment  for  plaintiff  in 
accordance  with  the  prayer  of  her  petition. 

Fyke  Bros.,  for  appellant  W.  T.  Ruth- 
erford, for  respondents. 

REYBURN,  J.  (after  stating  the  facts). 
The  foi-m  of  answer  permitted  under  the 
Code  Is  set  forth  in  section  604  of  the  Re- 
vised Statutes  of  18U0,  which  provides  what 
the  answer  may  contain  In  the  following  lan- 
guage: "The  answer  of  the  defendant  ahsU 
contain:    First,  >  general  or  apecific  den^nl 
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ot  each   material  allegation  of  the  petition 
controvirted  by  the  defendant,  or  any  knowl- 
edge or  Information  thereof  BUiHclent  to  form 
a   belief;    second,  a  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim 
in    ordinary   and    concise    language   without 
repetition."    Section  GOT  provides  that,  where 
the  answer  contains  new  matter,  the  plaln- 
till  shall  reply  to  such  new  matter,  denying 
generally  or  specifically  the  allegations  con- 
troverted by  him,  or  any  knowledge  or  In- 
formation thereof  sufficient  to  form  a  belief, 
and  may  allege  In  ordinary  and  concise  lan- 
guage,   without  repetition,  any  new  matter 
not  inconsistent  with  the  petition,  constitut- 
ing a  defense  to  the  new  matter.    Section  GOO 
provides   that  the   reply   shall   be  govemed 
by   the    rules   prescribed   in   relation  to   an- 
swers.    Under  the  foregoing  sections  it  will 
be  observed  that  a  pleading,  either  answer  or 
reply,  may  contain  a  general  or  spectBc  de- 
nial.— that   Is,   such    pleading   may   traverse 
the  allegations  of  the  opposite  pleading  in 
whole  or  in  part;    but  a  fair  and  just  con- 
struction of  these  sections  requires  that  the 
pleader  should  make  it  clearly  appear  what 
portions  of  the  pleading  to  which  answer  or 
reply  is  made  is  Intended  to  be  controverted 
and  pat  in  Issue,  and  such  has  been  the  con- 
struction   placed   upon    the    sections   above 
quoted  providing  for  the  form  of  the  answer 
or  reply.     The  pleading  filed  by  defendant  in 
this  case  admits  the  execution  of  the  policy 
sued  on,  and  sets  forth  at  length  affirmative 
defenses  relied  on  to  defeat  the  action,  con- 
cluding with  the  language:   "Further  answer- 
ing, defendant  denies  each  and  every  allega- 
tion, matter,  fact  and  thing  In  the  petition 
alleged  not  herein  expressly  admitted,   and, 
baving  fnlly  answered,  asks  to  go  hence  with 
its  costs."     The  exact  language  adopted  in 
the  concluding  paragraph  of  this  answer,  or 
language  similar  In  substance,  whether  con- 
tained in  an  answer  or  reply,  has  been  con- 
tinuously condemned  as  defective,  and  fre- 
quently stamped  with  disapproval,  by  the  ap- 
pellate courts  of  this  state.     In   Snyder  v. 
Free.  114  Mo.  360,  21  S.  W.  847,  the  answer 
consisted  of  a  general  denial  of  every  allega- 
tion of  the  petition  "except  that  which  may 
be  hereinafter  expressly  admitted."    And  in 
commenting  upon  such  mode  of  denial  Judge 
Sherwood  says:    "The  central  idea  of  code 
pleading  is   that  an  answer  should  not  be 
evasive,  but  should  meet  the  allegations  of 
the  petition  fairly  and  squarely,  thus  present- 
ing sharply  defined  Issues  for  the  triors  of 
the  facts  to   pass   upon.     Rev.    St    18S9,   { 
2(M9.    On  a  former  occasion  this  court  de- 
nounced  the   method   here   employed   as   a 
'vldous  method  of  pleading,'  and  this  was  an 
apt  characterization  of  such  a  faulty  way  of 
pleading.    It   was   never   the   design   of   the 
Code  that  a  party  plaintiff  should  have  to 
carefully  sift  each  denial  of  the  answer,  and 
to  carefuNy  compare  it  with  each  paragraph 
of  the  petition,  in  order  to  see  what  is  ad- 
mitted and   what  la  denied.    Such  denials 


may  be  general  oe  they  may  be  special,  but  in 
either  event  the  Issue  must  be  sharply  de- 
fined, and  not  left  to  surmise  or  conjecture." 
In  Long  V.  Long,  78  Mo.  044,  the  reply  was 
in  the  words:  "Now  comes  plaintiff,  and  for 
reply  says  he  denies  each  and  every  allega- 
tion in  said  answer  not  herein  admitted,  or 
otherwise  pleaded  to."  In  commenting  on 
this  form,  Commissioner  Phillips  says:  "(1) 
The  reply  In  this  case  is  bad  pleading,  and 
ought  to  be  discouraged.  The  reply  to  new 
matter  in  the  answer  is  similar  to  the  answer 
to  the  petition,  and  it  may  contain  a  general 
or  special  denial.  Vansant.  Plead.  408,  de- 
clares that  the  'Code  allows  the  defendant  to 
elect  whether  he  will  answer  by  a  general 
or  special  denial,  and,  baving  elected,  he  Is 
bound  by  it.  He  cannot  answer  in  both 
ways.'  Dennison  v.  Dennlson,  9  How.  Prac. 
247,  is  cited  in  support.  We  are  not  prepared 
to  say  that  both  modes  of  pleading  may  not 
be  employed  ln_  the  answer  or  replication. 
But  we  do  not  "hesitate  to  hold  that  when 
both  are  employed,  the  denials  ought  to  be 
so  framed  as  to  leave  no  doubt  in  the  mind 
of  the  court  and  the  adverse  party  as  to 
what  is  denied  and  what  is  admitted.  This 
course  not  only  sharpens  the  issues,  but  it 
aids  in  the  preparation  of  evidence,  and  les- 
sens expenses  in  bringing  witnesses  to  meet 
matters  not  designed  to  be  controverted  at 
the  trial.  This  reply  says:  'Plaintiff  denies 
each  and  every  allegation  not  herein  admit- 
ted or  otherwise  pleaded  ta'  Then  what  Is 
admitted  or  otherwise  pleaded  to?  To  deter- 
mine this  the  opposing  counsel  and  the  court 
must  go  through  the  pleading  analytically, 
step  by  step,  to  discover  what  perchance  may 
be  admitted  or  denied."  In  Walker  v.  Insur- 
ance Co.,  62  Mo.  App.  209,  the  replication 
was  a  denial  "of  each  and  every  allegation 
therein  contained,  except  as  hereinafter  ad- 
mitted." The  motion  of  defendant  to  require 
the  plaintiff  to  make  his  reply  definite  and 
certain  by  stating  what  allegations  of  the 
answer  were  admitted  and  what  denied  was 
overruled  by  the  trial  court  which  the  ap- 
pellate court  pronounces  error,  stating  that 
the  trial  court  should  have  sustained  the  mo- 
tion so  as  to  have  compelled  the  plaintiff  to 
make  certain  what  he  denied  and  what  he 
admitted.  In  like  manner  the  form  of  gen- 
eral denial  limited  to  "each  and  every  ma- 
terial allegation"  has  been  held  an  improper 
traverse,  as  not  being  in  conformity  to  the 
statute,  or  clearly  showing  what  allegations 
are  meant  to  be  put  In  issue.  Edmonson  v. 
Phillips,  73  Mo.  57;  Pry  v.  R.  R.  Co.,  Id.  123; 
Collins  V.  Trotter,  81  Mo.  275.  Section  621 
of  the  Code,  which  provides  as  follows: 
"When  a  petition,  answer  or  reply  shall  be 
adjudged  insufficient  In  whole  or  in  part  upon 
demurrer,  or  the  whole  or  some  part  there- 
of stricken  out  on  motion,  the  party  may 
file  a  further  like  pleading  within  such  time 
as  the  court  shall  direct;  and  In  default 
thereof  the  court  shall  proceed  with  the 
cause  in  the  same  manner  as  if  no  such  orig 
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Inal  pleading  had  been  filed,"— was  constrned 
In  the  case  of  Munford  v.  Keet,  154  Mo.  36, 
56  S.  W.  271,  certified  from  this  court  The 
answer  therein  was  attacked  bj  a  motion 
to  strike  out  a  part  of  the  defenses  sought 
to  be  interposed,  which  was  sustained,  but 
leaTlng  unchallenged  a  good  defense  to  plaln- 
tUTs  cause  of  action,  even  after  the  court  had 
stricken  out  the  part  embraced  In  the  motion. 
The  trial  court  therein,  after  ruling  upon  the 
motion,  asked  defendant's  attorneys  whether 
they  desired  to  file  an  amended  answer,  or 
stand  upon  the  answer  so  filed,  and  In  reply 
these  attorneys  Informed  the  court  that  they 
desired  to  proceed  to  trial  on  the  part  of 
the  answer  not  so  stricken  out  (saving  ez- 
ceptiona  to  the  action  of  the  court  in  strllUng 
out  part  of  the  answer),  which  the  court  re- 
fused to  permit,  and  held  that  the  defendant 
must  file  a  new  answer  omitting  the  matter 
stricken  out  of  the  answer,  or,  on  failure  so 
to  do,  a  default  would  be  entered  against 
him.  Defendant  refiised  to  file  a  new  an- 
swer, and  the  court  entered  an  interlocutcary 
Judgment  of  default  against  him,  and  after- 
wards tried  the  case  ex  parte,  refusing  to 
allow  defendant  to  participate  in  any  way 
in  the  trial.  The  supreme  court,  reviewing 
this  action  of  the  lower  court  held  that  the 
trial  court  erred  In  entering  Judgment  by 
default  against  the  defendant  and  in  refusing 
to  allow  him  to  participate  In  the  trial.  In 
the  case  under  consideration  the  motion  of 
plaintUI  did  not  attack  the  whole  answer  of 
defendant,  but  was  restricted  to  that  portion 
of  its  answer  which  presented  the  obscure 
and  defective  denial  of  plalntlfrs  cause  of 
action,  and  the  ruling  of  the  court  in  sus- 
taining such  motion  affected  only  the  same 
paragraph  of  the  answer,  and  adjudged  only 
that  part  insufficient,  and,  after  the  court 
had  passed  upon  the  motion,  defendant's  an- 
swer remained  in  the  same  condition  as  If 
no  attempted  denial  had  originally  been  con- 
tained therein,  but  only  affirmative  defenses 
had  been  pleaded,  and  the  cause  should  have 
been  proceeded  in  the  same  manner  as  if 
that  i>ortion  thrown  out  by  the  ruling  of  the 
court  had  never  been  incorporated  in  the 
answer  of  defendant  The  proi>er  course  of 
plaintiff  after  defendant  insurance  company 
had  refused  to  plead  further  was  to  file  the 
proper  pleading  to  the  affirmative  defenses 
contained  in  defendant's  answer,  join  Issue 
thereon,  and  let  the  case  proceed  to  hearing 
on  the  merits.  This  course  was  not  attempt- 
ed, and,  the  cause  not  being  ripe  for  trial, 
the  issues  not  having  been  framed,  without 
adjudging  the  defendant  In  default  the  court 
proceeded  ex  parte  to  hear  evidence  on  plain- 
tiff's petition,  and  rendered  final  judgment 
against  defendant  Insurance  company.  Un- 
der the  authority  of  Munford  v.  Keet  supra, 
this  constituted  error,  for  which  the  case  is 
reversed  and  remanded,  to  be  proceeded  with 
in  accordance  herewith,  and  it  is  so  ordered. 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 


CHOCTAW,  O.  &  Q.  R.  CO.  v.  DONA  VAN. 

(Supreme  Conrt  of  Arkausoa  Jan.  31,  1903.) 
TRIAL— VARIANCB—CONTINUANCB^-SURPRISB. 
1.  Where  plaintiff  allegred  that  he  was  in- 
jured by  reasou  of  the  negligence  of  defend- 
ant's foreman,  P.  In  starting  a  train  on  wliich 
plaintiff  WHS  working,  and  on  the  trial  it  was 
proved  that  P.  was  not  on  the  train,  but  that 
It  was  in  charge  of  D.,  and  that  the  uegliKence, 
if  any,  was  that  of  D.,  whereupon  defendant 
moved  for  a  coutinnance  after  its  objection  to 
the  introduction  of  testimony  showing  D.'s  neg- 
ligence, was  overruled,  the  denial  of  such  con- 
tinuance was  error. 

Appeal  from  circuit  court  Prairie  county; 
Geo.  M.  Chapline,  Judge. 

Action  by  John  Douavan  against  the  Choc- 
taw, Oklahoma  &  Oulf  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

J.  W.  McLoud  and  B.  B.  Pierce,  for  ap- 
pellant   J.  H.  Harrod,  tor  appellee. 

BUNN,  O.  J.  This  is  a  suit  for  $2,500 
damages,  alleged  to  have  been  done  to  the 
plaintiff  by  the  negligence  of  an  employe  of 
the  defendant  This  was  denied  in  the  de- 
fendant's answer.  Trial,  and  verdict  for 
plaintiff  for  $400. 

The  complaint  recites,  among  other  things: 
"That  on  January  11,  1900,  plaintiff  was 
working  for  the  defendant  in  construction  of 
track  work,  engaged  In  loading  rock  on  a 
flat  car.  That  plaintiff  was  working  under 
the  direction  of  one  Patton,  defendant's  fore- 
man, who  had  authority  to  employ  and  dis- 
charge men  in  said  service;  and  the  car  on 
which  plaintiff  was  loading  rock  was  part  of 
a  construction  train,  and  the  train  was  mov- 
ed under  the  direction  of  said  foreman,  and 
was  under  his  control.  That  while  plaintiff 
was  at  work  loading  rock  on  said  car  on  said 
day,  standing  up  in  said  car.  the  said  car 
was  moved  under  the  order  of  said  foreman, 
without  giving  any  warning  or  notice  to 
plaintiff,  and  plaintiff  was  thrown  forward, 
falling  on  his  hands,  and  a  large  rock  was 
thrown  on  plaintiff's  right  hand,  striking  his 
right  forefinger.  That  said  forefinger  was  so 
greatly  bruised  that  blood  poisoning  set  In, 
and  his  finger  bad  to  be  taken  off.  That 
plaintiff  suffered  great  pain  from  the  wound 
for  five  weeks,  and  is  permanently  disabled 
by  the  loss  of  his  finger.  That  plaintifTs  In- 
Jury  was  caused  by  the  negligence  of  de- 
fendant in  moving  the  train  without  giving 
him  any  notice  or  warning."  The  answer 
denied  the  allegations  of  the  complaint  spe- 
cifically. On  the  trial,  plaintiff,  testifying 
for  himself,  said  that  Patton  was  not  in 
charge  of  the  train  on  the  day  he  received 
the  injury,  but  that  one  Degan,  his  assistant 
was  in  charge,  and  acting  in  his  place.  This 
was  corroborated  by  Patton,  who  was  pres- 
ent and  testifying,  and  by  all  the  other  wit- 
nesses testifying  in  that  behalf.  The  de- 
fendant objected  to  the  admission  of  all  tes- 
timony going  to  show  that  any  other  persoii 
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than  Patfam  yna  In  charge  of  the  train  and 
vorking  gang  cm  the  day  named.  This  ob- 
jection behig  oTerruled,  and  exceptions  saved, 
defendant  asked  a  continuance  to  enable  It 
to  procure  witnesses  to  meet  this  new  phase 
of  the  Issue,  claiming  that  It  was  thus  taken 
by  surprise  by  the  plaintiff.  The  motion  for 
continuance  was  overruled,  and  defendant 
was  forced  into  trial  without  an  opportunity 
to  procure  the  attendance  of  Degan  and  other 
wltnesaee,  whose  testimony  might  have  chan- 
ged the  verdict 

The  testimony  which  was  objected  to  mani- 
festly constitutes  a  variance  with  the  com- 
plaint It  may  not  have  been  necessary  for 
the  plaintiff  to  make  the  allegation  of  neg- 
ligence of  a  particular  servant  of  the  de- 
fendant, but  having  been  made.  It  was  nec- 
essary to  prove  It,  for  by  making  It  the  de- 
fendant was  necessarily  and  properly  direct- 
ed to  the  point  of  showing  that  Fatten  did 
not  negligently  occasion  the  injury  complain- 
ed of;  and,  if  he  were  not  the  occasion  of 
the  Injury  at  all,  so  much  the  better  for  the 
defense.  Under  the  drcumstances  the  con- 
clusion is  inevitable  that  the  defendant  was 
taken  by  surprise  by  the  plaintiff's  shifting 
of  the  Issue  In  this  way,  and  misled  In  mak- 
ing Its  defense  by  the  conduct  of  the  plain- 
tiff. The  objectionable  evidence  was  not  ad- 
missiUe  at  the  time  It  was  produced,  but 
this  error  might  have  been  corrected  by  giv- 
ing defendant  time  to  meet  the  Issne  tbiu 
changed  In  the  midst  of  the  trial.  This  was 
not  giving  ■  fair  trial,  and  for  the  error 
committed  the  Judgment  is  reversed,  and 
cause  remanded  tor  new  trial.  Nlcklns  v. 
State,  65  Ark.  668,  18  S.  W.  1046. 

Tha«  are  other  Issues  raised,  but  they 
may  not  arise  on  a  new  trial,  and  therefore 
need  not  be  noticed  here. 


BBFDRTH  et  aL  v.   8TBSVBNSON. 

Supreme  Court  of  Arkausas.     Jan.  81,  1903.) 

BUII.DINO    C0NTRAC3TS— MODIFICATION— StJRB- 
TIBS— RELEASE— ESTOPFBL. 

1.  Where  a  building  contract  provided  that 
the  owner,  through  nis  architect,  might  re- 
quire alterations  In  the  construction,  arrange- 
ment or  finish  of  the  work,  and  that  the  ex- 
pense of  the  change  should  be  added  to  or  de- 
ducted from  the  contract  price,  and  that,  if 
the  difference  could  not  be  agreed  on,  the  own- 
er might  employ  another  to  make  the  changes, 
■nch  provisions  only  authorized  such  changes 
a*  did  not  materially  increaBe  the  cost  of  the 
work,  and  did  not  Justify  a  change  in  the  roof 
from  shingles  to  slate,  and  the  metal  work 
from  tin  to  copper,  causing  an  increase  of  more 
than  10  per  cent  in  the  cost  of  the  building; 
and  such  change,  made  without  the  consent  of 
the  snreties,  rdeased  them  from  liability. 

2.  Where  sureties  on  a  building  contract  had 
been  released  from  liability  by  a  material 
change  in  the  contract,  their  subsequent  ap- 
proval of  orders  drawn  by  the  contractor  on 
the  owner  did  not  estop  them  from  pleading 
their  release  in  an  action  on  the  bond. 

Appeal  from  circuit  coart,  Sebastian  coun- 
ty. Ft  Smith  district;  Styles  T.  Bowe,  Judge. 
72S.W.— 4 


Action  by  E.  H.  Stevenson  against  R.  A. 
Erfurth  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Mod- 
ified. 

Read  &  McDonough,  for  appellants.  Hill 
&  Brizzolara,  for  appellee. 

BATTLE,  J.  On  the  4th  day  of  April, 
1898,  Erfurth  &  Selbert  entered  into  a  writ- 
ten contract  with  B.  H.  Stevenson,  by  which 
they  agreed  to  erect  and  construct  for  him  a 
two-story  brick  residence,  with  a  stone  foun- 
dation, and  roof  covered  with  Oregon  cedar 
shingles,  "except  foundation,  cut  stone,  brick- 
work, plastering,  painting,  plumbing,  and 
trimming  hardware,"  in  a  good  and  sub- 
stantial and  workmanlike  manner,  and  Ste- 
venson agreed  to  pay  them  therefor  the  sum 
of  72,670;  and  it  was  agreed  that  no  sum 
exceeding  75  per  cent  of  the  value  of  work 
done  and  materials  furnished  and  used 
should  at  any  time  be  paid  to  them  before 
they  fully  complied  with  and  performed  their 
contract  A  provision  for  alterations  In  the 
building  was  made  in  the  contract,  as  fol- 
lows: 

"Art  18.  That  the  parly  of  the  first  part, 
through  ills  architect  may  require  alterations 
to  be  made  in  the  construction,  arrangement, 
or  finish  of  the  work  from  that  herein,  and  In 
said  specifications,  plans,  or  drawings,  ex- 
pressed, without  annulling  or  invalidating  this 
agreement  in  any  particular;  and,  in  case  of 
any  such  alterations,  the  increase  or  diminu- 
tion of  expense  occasioned  thereby  shall  be 
added  to  or  taken  from  the  contract  price  of 
the  entire  work;  and  that  a  description  of 
the  changes  so  to  be  made,  together  with  the 
exxicnse  of  making  the  same,  shall  be  at- 
tached to  this  agreement  before  said  changes 
are  executed,  or  otherwise  shall  not  be  bind- 
ing on  said  first  party.  And  It  is  further 
agreed  that,  In  case  the  parties  hereto  cannot 
agree  as  to  the  amount  to  be  added  to  or  de- 
ducted from  the  said  contract  price  on  ac- 
count of  the  contemplated  change,  then  and 
in  such  case  the  party  of  the  first  part  shall 
have  the  right  under  this  contract,  to  have 
other  than  the  said  second  party  [Erfurth  & 
Selbert]  execute  such  changes,  during  the 
progress  of  the  building  and  work  aforesaid." 

On  the  4th  of  April,  1898,— the  same  day  on 
which  the  contract  was  executed,— Erfurth  & 
Selbert,  as  principals,  and  John  Schaap  and 
S.  A.  Williams,  as  sureties,  executed  a  bond 
to  E.  H.  Stevenson,  and  thereby  bound  them- 
selves to  him  In  the  sum  of  $2,670,  condi- 
tioned that,  If  Erfurth  &  Selbert  should  per- 
form their  contract  with  Stevenson,  the  same 
should  be  void. 

On  the  7th  day  of  May,  1898,  Stevenson 
and  Erfurth  &  Selbert  agreed  in  writing  as 
to  certain  changes  In  the  said  building,  as 
follows: 

"May  7,  1898.  It  is  hereby  agreed  that  all 
roofs  and  gables  shall  be  covered  with  7x14 
best  quality  Bangor  slate,  with  all  hips  con- 


Digitized  by 


Google 


60 


72  SOUTHWESTERN  RBPORTEB. 


(Ark. 


neoted  end  mad«  tight  (Instead  of  being  cov- 
ered with  Oregon  cedar  shingles,  as  set  out 
In  the  Bpeclflcatlons).  All  slate  shall  be  laid 
on  heavy  tar  felt,  and  all  sheeting  shall  be 
No.  1  com.  M.  D.,  with  all  defects  cut  out, 
thoroughly  seasoned,  close  Joint,  and  double- 
nailed  at  each  heaving  with  lOd  wire  nails. 
All  tin,  galvanized  Iron,  and  zinc  work  (con- 
ductor supports  coppered)  shall  be  made  of 
120  Z  copper,  instead  of  tin,  galvanized  Iron, 
and  zinc,  as  specified  in  specifications  (ex- 
cept floor  of  balcony,  which  shall  be  of  tin, 
as  specified),  and  all  work  and  materials  sub- 
ject to  the  approval  of  the  architect.  Party 
Ist  part,  E.  H.  Stevenson.  ISeal.]  Party  2nd 
part,  Erfurth  &  Selbert    [Seal.]" 

On  the  9th  day  of  September,  1899.  Steven- 
son commenced  this  action  against  Erfurth 
&  Seibert,  Schaap,  and  Williams,  on  their 
bond;  and  Schaap  and  Williams  answered, 
and  stated  that  they  were  sureties  on  the 
bond,  and  had  been  released  from  their  obli- 
gations by  the  changes  made  In  the  original 
contract  without  their  consent 

In  the  trial  that  followed,  it  was  proved 
that  the  changes  in  the  contract  were  made 
without  the  consent  of  the  sureties,  and  there 
was  no  evidence  to  the  contrary,  unless  the 
original  contract  was  evidence  of  such  con- 
sent; and  that  they  (the  changes)  were  not 
within  the  contemplation  of  the  parties  at 
the  time  the  original  contract  was  entered 
Into  Is  shown  by  the  testimony  of  Goddard, 
the  architect  who  drew  the  plans  and  specifi- 
cations for  the  building,  and  superintended 
the  erection  of  the  same.  He  testified  as  fol- 
lows: "At  the  time  we  were  receiving  esti- 
mates on  Dr.  Stevenson's  house  for  the  con- 
struction of  it,  it  was  contemplated  to  use 
slate  for  the  roof;  but  owing  to  the  fact  that 
we  knew,  of  course,  it  would  cost  some  more 
to  use  slate,  •  •  •  Dr.  Stevenson  decided 
that  we  would  make  the  specifications  to  read 
for  shingles,  raised  tin,  and  galvanized  iron, 
and  asked  some  of  the  contractors— In  fact, 
all  of  them— to  submit  the  amount  extra  it 
would  cost  to  use  slate  and  copper,  instead 
of  shingles,  tin,  and  galvanized  iron,  for  the 
roof.  Some  of  them  did  so,  and  some  of 
them  did  not." 

It  was  proved  that  Erfurth  &  Seibert  drew 
orders  on  Stevenson  the  9th  and  10th  days 
of  February,  1899,  for  the  amounts  due  for 
work  done  and  materials  furnished  to  com- 
plete the  building  according  to  the  altera- 
tions made  in  the  original  contract,  and  that 
Schaap  and  Williams  indorsed  their  approv- 
al npon  the  same.  Goddard,  the  architect, 
testified  that  their  approval  was  required  be- 
cause Stevenson  had  paid  Erfurth  &  Seibert 
more  than  75  per  cent,  of  the  value  of  the 
work  done  and  materials  furnished  at  the 
time  the  orders  were  drawn,  and  the  sureties 
testified  that  they  Indorsed  their  approval 
because  they  were  informed  that  Stevenson 
would  not  pay  the  orders  without  it 

Plainticr  recovered  Judgment,  and  the  de- 
fendants appealed. 


Were  John  Schaap  and  S.  A,  Williams, 
sureties  on  the  bond  of  Erfurth  &  Seibert 
for  the  performance  of  their  contract  to  erect 
a  building  for  E.  H.  Stevenson,  discharged  by 
the  alteration  of  the  contract? 

In  O'Neal  v.  Kelley,  G&  Ark.  650,  47  S.  W. 
409,  this  court  held  that  any  material  alter- 
ation in  the  contract,  for  the  performance  of 
which  a  surety  is  bound,  without  his  con- 
sent, discharges  the  surety,  and  tliat  **this  is 
so  even  if  the  alteration  be  for  the  benefit  of 
the  surety;  for,  although  the  prtucipals  may 
change  their  contract  to  suit  their  pleasure 
or  convenience,  they  cannot  thus  bind  the 
surety." 

In  Miller-Jones  Furniture  Ck).  v.  Ft.  Smith 
Ice  &  Cold  Storage  Co.,  66  Ark.  287,  50  S.  W. 
508,  one  Wickshire  contracted  with  the  ap- 
pellee to  build  for  it  a  one-story  brick  house, 
and  to  complete  the  same  on  or  before  the 
l'4th  day  of  October,  1895.  The  contract  con- 
tained the  following  stipulation:  "It  is  fur- 
ther agreed  that  the  said  party  of  the  second 
part  may  make  any  alterations,  deviations, 
additions,  or  omissions  from  the  aforesaid 
plans,  specifications,  and  drawings,  or  either 
of  them,  which  they  shall  deem  proper,  and 
the  said  ardiitect  shall  advise,  without  af- 
fecting or  making  void  this  contract;  and  in 
all  such  cases  the  architect  shall  value  or 
appraise  such  alterations,  and  add  to  or  de- 
duct from  the  amount  heretofore  agreed  to  be 
paid  to  the  said  party  of  the  first  part  the 
excess  or  deficiency  occasioned  by  such  alter- 
ations." Wickshire  gave  bond  for  the  per- 
formance of  his  contract,  with  the  Miller- 
Jones  Furniture  Company  as  surety.  He 
afterwards,  about  the  1st  of  October,  1885, 
made  a  supplemental  contract  with  the  cold 
storage  company,  by  which  he  agreed  to 
make  the  building  two  stories  high.  Instead 
of  one,  and  was  to  receive  an  additional  con- 
sideration of  $1,175.  This  court  held  that 
the  surety  was  discharged  by  the  alterations 
made.  Mr.  Justice  Riddick,  in  delivering  the 
opinion  of  the  court,  said: 

"The  cold  storage  company  contends  that 
the  supplemental  contract  did  not  discharge 
the  suret.v,  for  the  reason  that  such  supple- 
mental contract  was  within  the  scope  of  the 
first  contract,  and  was  therefore  assented  to 
by  the  furniture  company  at  the  time  it 
signed  the  bond.  This  contention  of  the  cold 
storage  company  is  based  on  a  provision  In 
the  original  contract  permitting  the  owner 
to  make  alterations  in  the  plans  and  specifi- 
cations of  the  building.  But  we  are  of  the 
opinion  that  the  parties  did  not  intend  by  this 
provision  to  authorize  changes  so  extensive 
as  the  one  complained  of  here. 

"The  provision  referred  to,  which  is  set  out 
in  the  statement  of  facts,  permits  such  alter- 
ations to  be  made,  even  without  the  consent 
of  the  contractor,  and  provides  that  the  archi- 
tect shall  determine  the  amount  to  be  paid 
or  deducted  therefor.  We  cannot  suppose 
that  the  parties  intended  by  this  provision  to 
permit  the  owner  to  make  great  and  extensive 
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changes  in  the  plan  of  the  building,  and  to 
force  the  contractor  to  complete  it  In  con- 
formity therewith,  at  such  compensation  as 
might  be  allowed  by  the  architect  The  fact 
that  these  altetations  In  the  plan  could  be 
made  without  the  consent  of  the  contractor 
forces  us  to  the  conclusion  that  the  altera- 
tions referred  to  were  such  minor  changes  as 
owners  often  wish  to  make  in  the  iplan  of 
buildings  while  they  are  under  construction, 
and  which  do  not  greatly  affect  the  under- 
takings of  the  contractor." 

In  Gonsaul  v.  Sheldon  (Neb.)  52  N.  W. 
1104,  1107,  cited  by  the  court  in  Miller-Jones 
Furniture  Company  v.  Ft.  Smith  Ice  &  Cold 
Storage  Company,  it  is  said:  "A  number  of 
changes  and  alterations  were  made  in  the 
Iniildiugs,  which  increased  the  cost  thereof, 
after  the  letting  of  the  contract  and  the 
signing  of  the  bond.  But  such  changes  and 
alterations  did  not  hare  the  effect  to  release 
and  discharge  the  sureties,  for  the  reason 
the  contracts  expressly  provided  that  the 
owner  might  make  alterations  in  the  plans 
of  the  building,  and  that  the  making  of  the 
same  sbonld  not  release  the  sureties.  Each 
contract  contained  this  stipulation:  'Should 
the  proprietor  at  any  time  during  the  prog- 
ress of  the  work  require  any  alteration  of, 
deviation  from,  or  additions  in  the  said  con- 
tract, specifications,  or  plans,  he  shall  have 
the  right  and  power  to  make  such  change  or 
changes,  and  the  same  shall  In  no  way  In- 
juriously affect  or  make  void  the  contract.' 
Tills  provision  was  ample  authority  for  all 
changes  and  alterations  which  were  made 
in  the  buildings.  We  must  not  be  under- 
stood as  claiming  ttiat  the  owner  had  the 
right  to  make  such  changes  as  he  saw  prop- 
er, regardless  of  cost  and  the  character  and 
extent  of  such  alterations.  The  changes  and 
additions  must  be  reasonable,  and  not  ma- 
terially Increase  the  cost  of  the  buildings 
beyond  tbe  original  contract  price." 

In  the  contract  before  us,  Stevenson,  for 
whom  the  building  was  to  be  erected,  was 
vested  with  the  power  to  require  altera- 
tions to  be  made  in  the  construction  of  the 
building,  and  in  the  arrangement  or  finish 
of  the  work  as  spccllied  in  the  contract,  and 
tbe  specifications,  plans,  and  drawings  re- 
ferred to  therein.  He  could  do  so  without 
the  consent  of  the  contractors,  Erfurtb  & 
Seibert.  But  they  were  not  compelled  to  do 
tbe  additional  work  or  furnish  the  materials 
made  necessary  by  the  alterations.  If  they 
refused  to  do  so,  or  failed  to  agree  with 
Stevenson  as  to  price,  the  contract  provided 
ih.-tt  Stevenson  might  employ  other  parties 
to  do  such  work  and  furnish  the  materials. 
Bnt  nevertheless,  as  said  In  Miller-Jones 
Furniture  Co.  v.  Ft  Smith  Ice  &  Cold  Stor- 
<ige  Co.,  "the  fact  that  these  alterations 
•  •  •  could  be  made  without  the  consent 
of  the  contractors  forces  us  to  the  conclu- 
sion that  the  alterations  referred  to  were 
Mich  minor  changes  as  owners  often  wish 
to  make  in  tbe  plan  of  buildings  which  they 


have  under  construction,  and  which  do  not 
greatly  affect  the  undertakings  of  the  con- 
tractor." Any  other  construction  of  the  con- 
tract would  place  the  contractors  in  the  jk)- 
sltlon  of  agreeing  that  alterations  might  be 
made  in  their  contract  which  would  be  ma- 
terially injurious  to  them,  which  would  be 
unnatural  and  unreasonable. 

The  right  to  make  the  alterations  that 
were  made  In  the  contract  depends  upon  the 
following  clause:  "Tbe  party  of  tbe  first 
part  [Stevenson],  through  his  architect,  may 
require  alterations  to  be  made  in  the  con- 
struction, arrangement,  or  finish  of  tbe  work, 
from  that  herein,  and  in  said  specifications, 
plans,  or  drawings,  expressed."  The  altera- 
tions made  were  not  In  the  arrangement  or 
finish  of  the  work,  as  they  consisted  entirely 
of  a  change  of  materials.  Were  they -made 
in  the  construction?  In  the  construction  of 
wlrnt?  A  two-story  brick  residence,  with 
stone  basement,  and  with  roof  covered  with 
Oregon  cedar  shingles.  Did  Stevenson  have 
the  right  to  so  alter  the  contract  as  to  sul>- 
stitute  a  residence  of  granite  for  the  brick 
residence?  Certainly  not.  Why,  then,  could 
he  substitute  a  slate  for  a  shingle  roof? 
Such  a  change  would  not  be  In  the  construc- 
tion of  a  shingle  roof,  which  the  contractors 
agreed  to  make,  but  a  substitute  for  It,  which 
was  not  authorized  by  the  contract  The 
evidence  shows  that  such  was  not  tbe  in- 
tention of  the  contract.  Stevenson,  the 
party  of  the  first  part,  had  under  considera- 
tion, before  entering  into  the  contract  with 
Erfurtb  &  Seibert  the  building  of  the  resi- 
dence with  a  slate  roof,  bnt  abandoned  It 
because  It  was  too  expensive,  and  decided 
to  use  Oregon  cedar  shingles  Instead  of 
slate. 

The  price  which  the  contractors,  Erfurth 
&  Seibert,  were  to  receive  for  the  building 
under  their  contract  with  Stevenson,  before 
it  was  altered,  was  $2,070.  and  the  altera- 
tions were  worth  and  cost  at  least  $320, 
which  increased  the  cost  more  than  11  per 
cent.  The  change  made  in  the  building  by 
the  amended  contract  materially  increased 
the  cost  of  it  beyond  the  original  contract 
price,  and.  If  binding  on  the  sureties  on  the 
contractor's  bond,  increased  their  liability  to 
the  same  extent.  But  the  change  was  un- 
authorized by  the  original  contract,  and  was 
made  without  the  consent  of  the  sureties, 
and  discharged  them  from  liability  on  their 
bond. 

But  appellee  insists  that,  If  the  sureties 
on  the  contractor's  bond  were  relieved  from 
their  obligation  by  the  alteration  in  the  orig- 
inal contract,  they  are  estopped  from  taking 
advantage  of  It  by  the  Indorsement  of  their 
approval  upon  the  orders  drawn  by  Erfurth 
&  Seibert  on  Stevenson  for  the  amount  due 
for  labor  performed  and  materials  furnished 
according  to  such  niterntlons.  They  dis- 
avow any  Intention  to  approve  the  altera- 
tion of  the  contract  by  the  approval  of  the 
orders,  but  contend  that  tbe  object  of  their 
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approval  was  to  relieve  Stevenson  from  his 
contract  to  withhold  from  the  contractors 
25  per  cent  of  the  contract  price  until  they 
fnlly  and  completely  performed  their  part 
of  the  original   contract. 

The  alterations  in  the  original  contract 
were  made,  without  the  consent  of  the  sure- 
ties, on  the  7th  of  May,  1898,  and  released 
them  from  their  obligation.  Their  approval 
of  the  orders  was  indorsed  thereafter,  on 
the  »th  or  10th  of  February,  1899,  and  there- 
fore could  not  have  Induced  Stevenson  to 
change  hla  iiosltion  In  respect  to  his  liability 
for  the  amounts  paid  by  him  on  the  orders 
of  Brfurth  &  Selbert.  He  was  already 
bound  to  pay  for  the  work  done  and  ma- 
terials furnished  according  to  the  contract 
as  altered.  His  position  In  that  respect 
could  not  have  been  changed  by  the  approval 
of  the  orders  of  Brfurth  &  Selbert  by  the 
sureties,  and  they  are  not  thereby  estopped 
from  setting  up  their  discharge  from  liabili- 
ty to  Stevenson  as  such.  Hiller-Jones  Fur- 
nlturo  Co.  V.  Ft  Smith  Ice  &  Cold  Storage 
Co.,  66  Ark.  287,  50  S.  W.  508. 

The  Judgment  of  the  court  below  against 
the  sureties  Is  reversed,  and  as  to  Brfurth 
A  Selbert  it  Is  affirmed.  Judgment  upon 
the  merits  will  be  rendered  here  against  the 
appellee  In  favor  of  the  sureties. 


AYERS  V.  McRAB  et  aL 
(Supreme  Court  of  Arkansas.     Feb.  7,  1908.) 

MORTOAOB— FORBCIjOSURB-mRBOtraASI- 
TIBS— IJVCHB&— B8T0PPBL. 

1.  Where  a  mortgagor  had  notice  of  the  fore- 
closure of  the  mortgage,  and  gale  of  the  prem- 
ises thereunder,  and,  through  a  friend,  pur- 
chased a  portion  of  the  premises  at  the  sale, 
and  made  no  objection  to  the  sale  or  account 
until  four  years  after  the  time  for  redemption 
had  expired,  and  the  debt  was  barred  by  lim- 
itations, he  was  guilty  of  laches,  and  should 
not  be  permitted  to  question  the  validity  of  the 
sale  for  irregularities  either  substantial  or 
technical. 

Appeal  from  Mississippi  chancery  court; 
Bdward  D.  Robertson,  Chancellor. 

Action  by  G.  W.  Mcltae*  and  others  against 
B.  M.  Ayers.  From  a  Judgment  in  favor  of 
the  plaintiffs,  defendant  appeals.    Affirmed. 

G.  W.  Thomason,  J.  M.  Moore,  and  W.  B. 
Smith,  for  appellant  S.  S.  Semmes  and  Nor- 
ton &  Prewitt,  for  appellees. 

BUNN,  C.  J.  This  is  a  suit  for  trespass 
and  taking  and  carrybig  timber  to  the  value 
of  $2,500;  damages  being  laid  at  $5,000,— 
double  the  value  of  .said  timber.  The  cause 
was  transferred  to  the  equity  docket,  and 
judgment  and  decree  for  plaintiffs,  and  de- 
fendant appealed. 

The  controversy  Is  over  the  title  to  the 
timber.  The  lands  upon  which  the  timber 
was  grown,  and  from  which  it  was  taken  by 
defendant,  were  originally  the  lands  of  the 
defendant.  He  mortgaged  the  same  to  the 
firm  of  which  McRae  is  the  surviving  partner, 


In  a  deed  of  trust  In  which  W.  X  Booker 
was  trustee,  to  securo  a  debt  on  account,  as 
we  Infer;  and,  the  debt  not  having  been  paid, 
the  mortgage  was  foreclosed,  and  plaintiffs 
became  purchasers  of  the  lands  at  the  sale 
had  on  the  8th  of  November,  1S94.  The  lands 
were  never  redeemed  from  the  foreclosure 
sale.  This  suit  was  Instituted  on  80th  April. 
1890. 

The  principal  contention  of  the  defendant  is 
that  the  lands  were  not  valued,  as  the  law 
directs  In  such  cases,  before  the  foreclosure 
sale,  and  as  a  prerequisite  thereto.  He  also 
avers  that  the  account  due  him  was  not  rea- 
dered  by  plaintiffs  previously  to  said  sale. 
The  sale  was  made  on  the  8th  of  November, 
1891.  The  defendant  was  cognizant  of  the 
facts,  and  had  notice  thereof,  and  In  fact, 
through  his  friend  and  agen^  purchased  a 
portion  of  the  property  included  in  the  deed 
of  trust,  and  sold  at  the  same  time  with  the 
lands  upon  which  the  trespass  complained  of 
was  committed  after  the  sale  and  purchase 
by  plaintiffs.  He  (the  defendant)  made  no  ob- 
jection to  the  manner  of  the  sale.  He  was 
presented  with  the  account  Just  before  the 
sale,  and  made  no  objection  to  Its  correctness. 
Since  the  sale  he  had  made  propositions  to 
purchase  the  lands  from  the  plaintlflls,  and  to 
settle  the  Indebtedness,  but  never  carried 
any  of  them  Into  effect  In  the  meantime  he 
cut  the  timber  from  the  land,  and  carried  the 
same  away,  as  charged  in  the  complaint,  and 
did  80  for  the  first  time  in  his  answer  in  this 
suit,  filed  on  the  13th  of  May,  1899,— four 
years  or  mwe  after  the  time  for  redemption 
had  expired.  Whether  his  defense  as  to  the 
irregularity  of  the  foreclosure  sale  was  sub- 
stantial, or  merely  technical,  it  is  unnecessary 
to  determine,  since  be  is  clearly  guilty  of 
laches;  waiting  until  the  account  of  plaintiffs 
had  become  barred  by  statute  of  limitations, 
bef<nre  disclaiming  his  purpose  of  making 
such  a  defense.  It  would  be  Inequitable  to 
consider  his  objections  to  the  sale,  under  the 
circumstances. 

The  decree  is  therefore  affirmed. 


MYBRS  et  aL  v.  ROLFB  et  ai 
(Supreme  Court  of  Arkansas.    Feb.  7,  1903.) 

STANDING  TIMBER— SALE— ST.  FRANCIS 
LBVEB  BOARD. 

1.  Under   the   amendment   to   Act    Feb.    15, 
18^3,    by   which   the   St.   Francis   district   levee 
hoard   was   authorized  to   purchase  lands   sold       ' 
for  nonpayment  of  the  assessments  made  there- 
on, the  restrictions  imposed  by  the  original  act 
as  to  the  power  of  the  board  to  dispose  of  the 
lands  originally  granted  to  it  were  not  extended       , 
to  lands  so  purchased,  but  ite  power  of  disposal 
of  such  lands  was  left  unrestricted,  and  a  sale 
by  the  board  of  the  timber  standing  on  sucli 
lands  without  selling  the  laud  was  valid,  and       ; 
conveyed  full  title  and  right  to  such  timber  to       ' 
the  purchaser. 

Cross  appeals  from  circuit  court,  St  Fran-       \ 
ds  county;   Hance  N.  Hutton,  Judge.  j 

Action  by  W.  J.  Myers  and  others  against 
B.  A.  Rolfe  and  another.    From  a  Judgment 
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for  plaintiffs,  both  parties  appeal.    Beversed, 
and  judgment  entered  for  defendants. 

S.  H.  Mann  and  McCulloch  &  McCullocb, 
tot  appellants.  Norton  &  Frewett,  for  ap- 
pellees. 

BUNN.  a  J.  Tbls  Is  an  action  In  repleyln 
for  a  number  of  saw  logs,  and  the  question 
tamed  upon  the  ownership  of  the  trees  from 
which  the  logs  were  cut.  Judgment  for 
plaintiffs,  and  both  parties  appealed. 

The  saw  logs  in  question  were  cut  and 
taken  by  the  defendants,  E.  A.  Rolfe  and  C. 
A.  Walker,  from  the  N.  W.  %,  N.  %  S.  W. 
^  and  S.  %  N.  E.  :^  section  32,  township  6 
N.,  range  6  H,  containing  320  acres,  more  or 
less.  One  Peter  Jackson,  as  the  agent  of  the 
at.  Francis  levee  board,  sold  the  timber  on 
the  lands  above  described  to  the  said  B.  A. 
Rolfe,  and  gave  him  a  bill  of  sale  therefor, 
dated  January  16,  1889,  and,  acting  and  by 
▼Irtne  of  this  bill  of  sale,  the  defendants  cnt 
and  removed  the  logs  involved  In  this  liti- 
gation to  their  sawmills  or  place  of  shipment, 
where  they  were  replevied  by  plaintiffs  In 
thlp  action,  bnt  redellva%d  to  defendants  on 
their  giving  a  retention  bond.  The  plaintiffs 
claim  title  to  the  logs  by  virtue  of  a  deed 
from  the  8t  Frauds  district  levee  board  to 
the  lands  aforesaid  from  which  the  logs 
were  taken,  dated  October  6,  1899.  So  the 
bill  of  sale  antedated  the  deed  about  10 
months.  Both  parties  claim  title  from  the 
same  source,  the  St  Francis  district  levee 
board;  the  plaintiffs  contending  that  the  bill 
of  sale  of  the  timber  on  said  lands  to  the 
defendant  Rolfe  was  invalid,  as  the  levee 
iMard  was  not  authorized  by  law  to  sell  the 
timber  on  the  land  without  selling  the  land 
itself  in  the  same  sale.  Under  the  act  en- 
titled "An  act  to  donate  to  the  St.  Francis 
District  all  the  lands  of  this  state  within  the 
limits  of  said  levee  district,  and  for  other 
purposes"  (Acts  1883,  p.  172),  the  lands,  ex- 
cept sixteenth  section  lands,  within  the  levee 
district,  then  belonging  to  the  state,  or  which 
might  become  the  lands  of  the  state  within 
live  years  from  and  after  the  passage  of  the 
act,  were  given  to  the  said  levee  district; 
and  the  second  section  of  the  act  provides 
that  the  levee  board  might  sell  the  same,  aft- 
er causing  the  same  to  be  graded  under  the 
rale  therein  made,  for  the  price  of  50  cents, 
yi.50,  and  $2.50  per  acre,  according  to  the 
grade  and  classiiicatlon  thus  made,  for  the 
purpose  of  contributing  to  and  maintaining  the 
levees  contemplated  in  the  several  acta  or- 
ganizing said  district  This  and  the  general 
tenor  of  other  parts  of  the  act  determined  the 
manner  of  disposal  of  these  donated  lands  as 
t»  the  prices  at  least  and,  without  deter- 
mining the  particular  question  (for  it  is  not 
Involved  in  this  discussion),  they  seem  to 
constitute  a  statutory  provision  regulating 
the  disposal  of  the  same.  Under  the  provi- 
sions of  the  act  entitled  "An  act  to  amend 
certain  sections  of  the  St  Francis  levee  act 
of  Feby.  15,  1883,  and  to  exempt  from  tax- 


ation certain  lands  in  St  Francis  Levee  Dis- 
trict" (Acts  1895,  p.  88),  the  district  board 
was  authorized  to  purchase  for  the  district 
lands  sold  for  nonpayment  of  the  assess- 
ments made  thereon  for  the  district  and 
lands  so  acquired  by  the  district  constituted 
a  second  and  distinct  class,  without  any  stat- 
utory provision  regulating  the  manner  of 
their  disposal.  It  Is  the  opinion  of  the  ma- 
jority of  the  judges  of  this  court  that  the 
board  of  the  levee  district  having  full  power 
to  do  any  and  everything  to  carry  out  the  pur- 
poses of  the  act,  except  in  so  far  as  restrict- 
ed by  the  statute,  and  being  without  stat- 
utory restrictions  or  directions,  has  power  to 
dispose  of  such  lands,  by  virtue  of  its  inher- 
ent power,  as  the  absolute  and  unconditional 
owner  of  the  fee  for  the  purpose  aforesaid, 
and  that  therefore,  the  sale  of  the  timber  on 
said  lands  by  and  through  its  recognized  and 
authorized  agent  was  valid.  This  being  true, 
and  this  being  the  controlling  question,  there 
is  error  in  the  judgment  against  the  defend- 
ants, who  claimed  under  said  bill  of  sale  of 
the  timber,  which  was  prior  in  point  of  time 
to  the  deed  to  the  land  under  which  the 
plaintiffs  claimed;  and  the  same  is  therefore 
reversed,  and  judgment  will  be  entered  here 
for  the  defendants  E.  A.  Rolfe  et  al. 


BALDWIN  et  al.  v.  THOMAS. 
(Supreme  Court  of  Arkansas.    Jan.  31,  1903.> 

HOMESTEAD  —  HEAD    OF    FAMILY  —  LOSS    OP 
FAMILY— EFFECT— RIGHTS  OF  JUDG- 
MENT CREDITORS. 

1.  Where  an  owner  of  a  farm  lives  on  it 
iMtb  his  widowed  mother  and  a  single  sister, 
and  supports  both  of  them,  he  is  the  head  of  a 
family,  and  entitled  to  statutory  homestead 
rights. 

2.  One  who  has  acquired  a  homestead  as 
head  of  a  family  is  not  deprived  thereof  by  the 
subsequent  loss  of  his  family,  provided  he  still 
resides  thereon. 

3.  The  fact  that  a  debtor  has  mortgaged  his 
homestead  to  secure  a  debt  does  not  preclude 
him  from  claiming  it  as  exempt  as  against  a 
judgment  obtained  in  an  action  at  law  on  the 
debt,  and  not  in  a  suit  to  foreclose  the  mort- 
gage. 

Appeal  from  Ashley  chancery  court;  J.  G. 
Williamson,  Special  Chancellor. 

Suit  in  equity  by  Willis  D.  Thomas  against 
Baldwin  &  Putnam  and  Geo.  W.  Norman  to 
enjoin  the  enforcement  of  two  judgments. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Baldwin  &  Lake  recovered  judgment 
against  Willis  D.  Thomas  In  Ashley  county 
for  $1,037.80.  Afterwards  an  execution  Is- 
sned  on  the  judgment,  and  was  levied  upon 
110  acres  of  land  belonging  to  Thomas.  The 
land  was  sold  under  the  execution,  and  pur- 
chased by  Norman,  and  after  the  expiration 
of  the  time  for  redemption  the  sheriff  exe- 
cuted n  (Iced  to  Norman,  who  purchased  for 
Baldwin  &  Putnam.    Norman  brought  an  ac- 

S  1  Bee  Homestead,  vol.  S,  Cent.  Dtg.  i  tU. 
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tion  of  ejectment,  and  recovered  Judgment 
for  possession  of  the  land.  Afterwards 
Tbomas  brought  this  action  to  enjoin  Bald- 
win &  Putnam  and  Norman  from  enforcing 
either  of  the  Judgments,  on  the  ground  that 
110  summons  or  notice  of  the  proceedings  in 
which  they  were  recovered  was  served  upon 
uim,  and  that  they  were  therefore  void.  He 
further  alleged  that  he  had  good  and  valid 
defenses  to  said  Judgments,  among  which 
was  the  allegation  that  the  land  was  his 
homestead,  and  not  subject  to  sale  under 
execution.  The  defendants  appeared  and  fil- 
ed their  answer  to  the  complaint,  in  which 
answer  they  deny  that  the  Judgment  recov- 
ered against  Thomas  for  money  was  without 
service,  and  they  set  out  the  summons  is- 
sued In  that  action,  with  return  of  the  ofHcer 
who  they  say  served  the  summons;  but  they 
made  no  reference  in  their  answer  to  the 
ejectment  suit,  and  make  no  denial  of  the 
allegation  of  Thomas  that  he  had  no  notice 
of  the  pendency  of  the  action  in  which  that 
Judgment  was  recovered.  But  they  denied 
that  the  land  of  Thomas  was  a  homestead,  or 
exempt  as  such.  Un  the  hearing  the  special 
chancellor  before  whom  the  case  was  tried 
found  that  the  money  Judgment  was  based 
on  a  sufficient  service  of  summons,  and  was 
valid,  but  that  the  land  levied  upon  was  the 
homestead  of  Thomas,  and  exempt  from  ex- 
ecution. He  therefore  enjoined  the  enforce- 
ment of  the  Judgment  against  the  land,  for 
the  reason  that  It  was,  in  Ms  opinion,  a 
homestead,  and  exempt.  Baldwin  &  Put- 
nam and  Geo.  W.  Norman,  defendants,  ap- 
pealed. 

Geo.  W.  Norman,  for  appellants.  Tunler 
Butler  and  Robert  E.  Craig,  for  appellee. 

RIDDIOK,  J.  (after  stating  the  facts). 
This  was  a  suit  In  equity  to  enjoin  two 
Judgments— one  a  Judgment  for  money,  and 
the  other  a  Judgment  In  ejectment  for  the 
recovery  of  land;  the  latter  Judgment  being 
based  on  an  execution  sale  under  the  former 
Judgment.  It  seems  to  have  been  conceded 
on  the  trial  that  the  Judgment  In  the  action 
of  ejectment  was  Invalid  by  reason  of  the 
fact  that  there  was  no  summons  served  upon 
Thomas,  the  defendant  in  that  action,  and 
no  question  Is  maae  here  as  to  that  Judg- 
ment As  to  the  money  Judgment,  the  spe- 
cial chancellor  found  that  Uie  evidence  was 
not  sufficient  to  overcome  the  presumption 
arising  from  the  recital  of  service  In  the  rec- 
ord, and  the  return  of  the  officer  that  he  had 
served  the  summons  upon  the  defendant. 
He  therefore  held  that  the  Judgment  was 
valid  and  binding  upon  defendant.  After 
•  oiisiderlug  the  evidence,  we  are  of  the  opin- 
ion that  this  ruling  was  correct. 

On  the  next  point— as  to  whether  the  land 
seized  and  sold  under  the  execution  was  the 
homestead  of  the  dofendnnt— the  chancellor 
found  that  Thomas  was  for  a  period  of  about 
10  years  tbe  bead  of  a  family,  and  resided 


upon  the  land  in  question,  of  which  he  was 
the  owner,  and  that  he  has  continued  to  re- 
side upon  this  land,  and  still  resides  upon  It. 
and  claims  It  as  a  homestead.  The  chancel- 
lor thereupon  held  that  the  land  was  his 
homestead,  and  exempt  from  execution.  On 
this  question  we  feel  that  there  is  more  room 
for  doubt,  but,  after  conslderacion  of  the  evi- 
dence, we  think  It  is  sutUelent  to  uphold  the 
finding  that  Thomas,  after  the  death  of  his 
father,  owned  and  lived  upon  this  110  acres 
of  land;  that  his  mother  and  a  single  sister 
lived  with  him;  that  he  supported  them,  and 
was  the  bead  of  tbe  family.  This  being  so, 
it  follows  that  he  was  entitled,  as  the  head 
of  a  family,  to  claim  this  land  as  a  home- 
stead. Afterwards,  In  the  course  of  time, 
his  mother  and  sister  died,  and  be  has  now 
no  family.  But  though  a  man  cannot  ac- 
quire a  homestead  right  without  a  family, 
yet,  when  the  homestead  estate  is  once  ac- 
quired, he  Is  not,  under  the  law  as  construed 
by  the  decisions  In  this  state,  deprived  of  it 
by  tbe  loss  of  his  family.  "When  the  asso- 
ciation of  persons  which  constitutes  the  fam- 
ily is  broken  up,  whether  by  separation  or 
the  death  of  some  members  of  the  family, 
the  right  of  homestead  continues  In  the  for- 
mer head  of  the  family,  provided  he  still  re- 
sides at  his  old  home."  This  ruling  was 
made  In  the  case  of  Stanley  v.  Snyder,  43 
Ark.  429,  and,  though  It  has  often  been  criti- 
cised, it  has  been  followed  In  so  many  cast>s 
since  that  it  must  now  be  considered  as  set- 
tled. Under  these  decisions,  we  are  of  the 
opinion  that  the  decision  of  the  chancellor 
that  the  land  In  question  was  a  homestead 
Is  supported  by  the  evidence,  and  must  be 
affirmed. 

Counsel  for  appellants  further  contend  that 
Thomas  cannot  claim  his  homestead  as  ex- 
empt against  the  Judgment  In  this  case  for 
the  reason  that  he  had  heretofore  mortgaged 
his  homestead  to  secure  the  debt  for  which 
the  Judgment  was  rendered.  But  if  that  be 
so,  the  question  as  to  whether  such  mortgage 
is  a  lien  on  the  homestead  will  be  presented 
when  an  action  Is  brought  to  foreclose  the 
mortgage,  or  when  he  seeks  to  obtain  pos- 
session of  the  land  by  virtue  of  the  mortgage. 
No  such  question  is  presented  here,  for  the 
Judgment  against  which  Thomas  sets  up  the 
right  of  homestead  is  a  Judgment  at  law  on 
the  debt,  and  not  a  Judgment  foreclosing  tbe 
mortgage. 

On  the  whole  case,  we  think  the  Judgment 
should  be  affirmed,  and  It  Is  so  ordered. 


GARRISON  V.  COOICE. 
(Supreme  Court  of  Texas.     Feb.  16,  1903.) 

SDBSCRIPTION-CONTRACT-TIMB  OP  ESSENCE. 
1.  Where  defendant  contracted  to  pay  plain- 
tiff a  subscription  in  consideration  of  plaintiff's 
constructing,  equipping,  and  operating  a  rail- 
road betweeu  two  points  specified  on  or  before 
October  1,  1898,  and  the  time  of  completion  \va» 
thereafter  extended  to  November  1,  1898.  tJw* 


Digitized  by 


Google 


fer.) 


GARRISON  T.  COOKE. 


66 


was  of  the  essence  of  the  contract,  and  a  fail- 
ure  to  complete  the  road  by  the  latter  date  was 
a  complete  defense  to  au  action  ou  the  sub- 
scription. 

Certified  questions  trom  court  of  cirll  ap- 
peals of  First  supreme  Judicial  district 

Action  by  T.  8.  Garrison  against  J.  W. 
Cooke.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  On  certified  ques- 
tions from  the  court  of  civil  appeals. 

Blonnt  &  Garrison  and  Claude  Pollard,  for 
appellant  J.  6.  Woolworth,  J.  H.  Long,  H. 
N.  Nelson,  W.  R.  Anderson,  and  Spencer  & 
Scott,  for  appellee. 

GAINES,  G.  J.  Tbe  following  questions 
have  been  certified  for  our  determination: 

"In  this  cause  now  pending  before  this 
court  on  motion  for  rehearing  we  are  ad- 
vised that  a  number  of  other  claims  of  a 
like  nature,  growing  out  of  the  same  trans- 
action, are  dependent  upon  the  result  of  this 
case,  and  for  that  reason,  and  because  this 
court  Is  not  unanimous  in  tbe  conclusion  al- 
ready reached  to  afllrm  tbe  Judgment,  and 
are  In  doubt  as  to  tbe  correctness  of  our 
judgment,  we  certify  for  your  decision  tbe 
questions  hereafter  set  out  The  facts,  as 
disclosed  by  tbe  record,  are  as  follows:  Some 
time  in  tbe  spring  of  1898  T.  S.  Garrison,  tbe 
appellant  induced  J.  W.  Coolce  and  other 
citizens  of  Carthage,  Texas,  to  execute  and 
deliver  to  bim  the  following  Instruments, 
with  tbe  amount  for  which  eacb  was  to  be 
twund  set  opposite  tbe  respective  signatures: 
"The  State  of  Texas,  Panola  County.  Know 
all  men  by  these  presents,  that  we,  and  eacb 
of  us.  whose  names  are  subscribed  below, 
for  and  in  consideration  of  T.  S.  Garrison 
constructing,  equipping,  and  operating  a  line 
of  railroad  from  Timpson,  Shelby  county, 
Texas,  to  Carthage,  Panola  county,  Texas, 
and  tbe  running  of  dally  trains  between  said 
points  for  the  accommodation  of  freight  and 
passenger  traffic  on  or  before  the  1st  day  of 
October,  1898,  agree  to  pay  tbe  amounts  set 
opposite  our  respective  names  to  such  per^ 
sons  as  said  T.  S.  Garrison  designates;  said 
amounts  to  be  paid  when  the  road  is  com- 
pleted and  daily  trains  are  running  over 
«me  to  the  town  of  Carthage.  J.  W.  Coolie, 
$350.00.'  Tbe  time  of  completion  to  Carthage 
was  subsequently  extended  by  agreement  of 
parties  to  November  1,  1898.  Tbe  appellant 
proceeded  with  the  construction  of  the  pro- 
|K>sed  road,  which  was  known  as  tbe  'Mar- 
oball.  Timpson  &  Sabine  Pass  Railroad,'  and 
by  abont  the  first  of  tbe  year  1899  bad  com- 
pleted it  to  within  about  half  a  mile  of 
Carthage.  Appellant  then  sold  the  road  to 
tbe  owners  of  a  competitive  railroad,  the 
Texas,  Sabine  Valley  &  Northwestern  Rail- 
road; and  tbese  parties,  by  March  1,  1899, 
but  not  before,  completed  tbe  proposed  road 
to  Carthage,  and  had  dally  trains  running 
thereon  as  stipulated  in  the  contract.  When 
tbe  road  was  sold  to  them  by  appellant,  it 
was  stipulated  by  blm  that  It  should  be  com- 


pleted to  Carthage  as  per  contract,  though 
It  would  have  suited  tbe  purchasers  better 
to  construct  it  by  a  different  route  to  an- 
other point  On  the  completion  of  the  line 
to  Carthage,  appellant  demanded  the  sub- 
scription, but  appellee  refused  to  pay,  where- 
upon this  suit  was*  brought  Appellee  de- 
fended—First upon  the  ground  that  time  was 
of  the  essence  of  the  contract  and  that,  as 
tbe  road  was  not  completed  by  November 
Ist  his  liability  for  tbe  subscription  did  not 
attach;  and,  second,  that,  as  the  road  was 
not  built  to  Carthage  by  appellant,  but  was 
sold  out  to  and  completed  by  parties  who 
already  had  a  railroad  to  Carthage,  he  was 
discharged  from  liability.  Parol  evidence 
was  admitted  to  the  effect  that  the  sub- 
scribers had  contracted  that  the  road  should 
be  in  operation  to  Carthage  by  October  or 
November  1st  because  they  expected  it  by 
competition  with  the  other  railroad,  to  af- 
fect the  rate  of  freight  on  cotton  to  their 
advantage.  A  trial  by  Jury  resulted  in  a 
Judgment  for  appellee. 

"Questions:  (1)  Does  the  subscription  con- 
tract show  upon  its  face  that  time  was  of 
the  essence  of  the  contract?  (2)  Did  the  trial 
court  err  In  bearing  proof  as  to  the  situa- 
tion of  the  parties,  and  tbe  fact  that  the 
subscribers  expected  to  derive  benefit  from 
tbe  construction  of  the  road  by  the  date 
named  in  the  way  of  reduction  in  freight 
rates  on  cotton?  (3)  Would  tbe  fact  that 
appellant  did  not  complete  the  road  himself, 
but  sold  out  to  a  rival  road,  which  completed 
it,  constitute  a  defense  to  tbe  action?  (4) 
If  parol  evidence  as  to  the  situation  of  the 
subscriber  at  the  date  of  tbe  contract  is  ad- 
missible in  explanation  of  its  meaning  and 
in  aid  of  Its  construction,  must  such  evidence 
be  confined  to  the  subscriber  in  question,  or 
may  such  Inquiry  include  his  co-subscribers 
who  signed  contemporaneously  with  him? 
(5)  Do  tbe  facts  show  that  time  was  of  the 
essence  of  tbe  contract?" 

"It  is  a  familiar  principle  that  in  all  cases 
where  It  is  sought  to  enforce  contracts  con- 
sisting of  reciprocal  promises,  and  'where  the 
plaintiff  himself  is  to  do  an  act  to  entitle 
bimself  to  the  action,  he  must  eitber  show 
tbe  act  done,  or,  if  it  be  not  done,  at  least 
that  he  has  performed  everything  that  was 
in  his. power  to  do.'  Accordingly,  when,  by 
tbe  terms  of  a  contract,  one  party  is  to  do 
something  at  or  before  a  specified  time,  and 
when  he  fails  to  do  such  thing  within  that 
time,  he  could  not  afterwards  claim  the 
performance  of  the  'contract  if  the  stipula- 
tion as  to  time  were  construed  i.  oording  to 
its  literal  terms.  Tbe  rule  of  the  common 
law  was  that  'time  is  always  of  tbe  essence 
of  tbe  contract.'  When  any  time  is  fixed 
for  tbe  completion  of  it  the  contract  must  be 
completed  on  the  day  specified,  or  an  action 
will  lie  for  the  breach  of  it"  Pollock  on 
Principles  of  Contract  462.  The  rule  is  also 
announced  by  the  elementary  text-writers 
that  at  law  time  la.  In  general,  of  the  e» 
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sence  of  the  contract.  Bishop  on  Contracts, 
sec.  1344;  Anson  on  Contracts,  331;  Clark 
on  Contracts,  590.  See,  also.  Beach  on  the 
Modern  Law  of  Contracts,  sec.  617  et  seq. 
We  understand  the  rule  to  apply  where  one 
party  agrees  to  pay  money  to  the  other  In 
consideration  of  the  doing  of  an  act  by 
such  other  within  a  specified  time.  In  gen- 
eral. In  such  a  case,  the  promise  to  pay  can- 
not be  enforced,  unless  the  act  be  performed 
within  the  time.  Questions  calling  for  its 
application  have  frequently  arisen  in  cases 
like  the  one  now  before  us,— that  is  to  say, 
in  cases  of  subscriptions  for  the  construction 
of  railroads  and  other  like  Improvements,— 
and,  so  far  as  we  have  been  enabled  to  dis- 
cover, where  there  is  nothing  on  the  face 
of  the  contract  itself  tending  to  show  that 
time  was  not  of  the  essence  of  the  engage* 
ment,  it  has  been  nearly,  if  not  quite,  uni- 
formly held  that.  If  the  work  was  not  com- 
pleted within  the  specified  time,  the  promisor 
was  not  liable.  Such  was  the  case  of  Brner- 
son  y.  Slater,  22  How.  28,  16  L.  Ifld.  360. 
There  "a  railroad  company  became  embar- 
rassed, and  was  unable  to  pay  the  contractor, 
and  a  person  Interested  in  the  company 
agreed  to  g^ve  the  contractor  his  Individual 
promissory  notes  if  he  would  finish  the  work 
by  a  certain  day";  and  it  was  held  that  the 
contractor  could  not  recover,  because  he  had 
not  finished  the  work  wlthhi  the  stipulated 
time.  The  case  was  cited  with  approval,  and 
the  role  was  followed,  in  the  following  cases: 
Jones  y.  United  States,  96  U.  S.  28,  24  L. 
Ed.  644;  Jordan  y.  Newton,  116  Mich.  674, 
75  N.  W.  130;  Perslnger  y.  Bevlll,  31  Fla. 
864,  12  South.  866.  See,  also,  to  same  effect. 
The  Indianapolis,  etc.,  R.  R.  Co.  y.  Holmes, 
101  Ind.  848:  Bobn  Manufacturbig  Co.  v. 
Lewis,  45  Minn.  164,  47  N.  W.  652.  The 
principle  has  been  applied  even  as  to  sub- 
scriptions for  stock  in  a  railroad  company, 
where  the  subscription  is  made  upon  con- 
dition that  the  road  is  to  be  completed  within 
a  certain  time.  But  the  case  before  us  is 
a  strongs  one.  A  stockholder  acquires  an 
Interest  In  the  company,— a  property  right 
A  promisor  of  a  bonus  to  a  railroad  com- 
pany acquires  no  right  by  a  construction  of 
the  road.  He  looks  only  to  the  incidental 
advantages  that  may  result  from  such  con- 
struction. It  would  seem  but  reasonable  that 
In  the  latter  case  the  promisee  should  be  held 
to  a  rigid  compliance  with  the  conditions  of 
the  contract.  In  the  case  of  the  Presidio 
Mining  Company  y.  Bullls,  68  Tex.  581,  4 
S.  W.  860,  this  principle  was  held  applicable 
to  a  contract  for  the  sale  of  real  estate,  to 
which  ordinarily  a  less  rigid  rule  applies. 
In  that  case  the  court  say:  "It  was  left  en- 
tirely at  the  option  of  Cook  whether  he  would 
take  the  land  at  the  end  of  the  year  or  not; 
and,  in  such  cases  it  is  the  general  rule, 
to  which  this  case  Is  no  exception,  that  time 
is  of  the  essence  of  the  contract."  So,  In 
this  case,  the  appellant  did  not  bind  himself 
to  do   anything,   and   the   appellee   merely 


promised  to  pay  in  consideration  of  the  con- 
struction of  the  railroad  on  or  before  a  cer- 
tain day. 

A  contract  to  pay  money  in  consideration 
that  the  promisee  will  build  a  railroad  by  a 
certain  time  implies  very  clearly  that  that 
money  is  to  be  paid  only  on  condition  that 
the  road  be  constructed  within  the  time; 
and,  in  our  opinion,  time  In  such  a  case  is 
of  the  essence  of  the  contract  The  fact 
that  the  parties  by  subsequent  agreement 
extended  the  time  for  the  completion  of  the 
road  shows  that  such  was  their  own  con- 
struction of  the  contract,  and,  even  If  it  were 
a  doubtful  matter,  ought  to  have  a  control- 
ling effect  In  determining  their  Intention. 
The  cases  mainly  relied  upon  by  counsel 
for  appellant  are  Traer  v.  Stuart,  46  Iowa, 
15,  Front  Street  etc..  Railway  Co.  v.  Butler, 
60  CaL  674,  and  Seley  v.  Railway  Co.,  2  WIU- 
son.  Civ.  Cas.  Ct  App.  i  87.  The  contract 
in  each  of  the  two  cases  first  mentioned  con- 
tained special  stipulationB  as  to  the  time  of 
payment  from  which  the  court  drew  the  in- 
ference that  the  time  of  special  performance 
was  not  an  essential  feature  of  the  contract 
They  are,  therefore,  whether  correctly  or  in- 
correctly decided,  distinguishable  from  the 
present  case.  Seley  y.  Railway  Company  is 
based  principally  upon  the  authority  of  the 
other  two  cases,  and  may  also  be  distinguish- 
ed from  the  case  before  us  by  reason  of  a 
difference  In  the  stipulations  in  the  contract 

We  answer  the  first  question  In  the  affirm- 
ative, and,  since  the  parol  evidence  intro- 
duced did  not  tend  to  show  that  the  In- 
tention of  the  parties  was  not  to  make  time 
an  essential  element  in  the  agreement  we 
deem  It  unnecessary  to  answer  the  others. 


BBKKBLAND  y.   LYONS. 
(Supreme  Court  of  Texas.    Feb.  19,  190S.) 

HAUCIOUS    PROSECUTION— WANT    OF   PROBA- 
BLE) CAUSE. 

1.  In  an  action  for  malicious  prosecution,  the 
fact  that  plaintiff  was  acquitted  on  the  crim- 
inal trial  does  not  tend  to  prove  malice  or  want 
of  probable  cause. 

Certified  questions  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district 

Action  by  J.  A.  Lyons  against  Emil  Bek- 
keland  for  malicious  prosecution.  Judgment 
for  plaintiff,  and  defendant  appeals  to  the 
coui-t  of  civil  appeals,  which  certifies  a  ques- 
tion to  the  supreme  court 

J.  A.  Olllette,  for  appellant 

GAINES,  C.  J.  This  case  comes  to  ns  up- 
on the  following  certificate: 

"The  above  styled  and  numbered  cause  Is 
now  duly  pending  before  ns  on  appeal  from 
the  county  court  of  Bosqne  county,  upon 
facts  and  pleadings  as  hereinafter  substan- 
tially stated,  to  wit:    The  action  is  tar  dam- 

V  1.  See  Malicious  Proiecution,  vol.  St,  Cent.  Die. 
ii  60.  a. 
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acres  for  an  alleged  malicious  prosecution. 
Appellee,  who  was  the  plaintiff  below,  plead- 
ed tbat  appellant  voluntarily  appeared  before 
a  justice  of  the  peace  and  instituted  a  crim- 
inal prosecution  against  him  by  falsely  and 
maliciously  charging  him  with  theft,  and  with 
cutting  and  hauling  timber  from  the  land  of 
another,  etc.  That  a  capias  was  duly  issued 
by  the  said  magistrate  upon  said  charge,  and 
tlie  appellee  arrested  and  placed  in  the  coun- 
ty Jail  of  Bosque  county;  that  he  had  vio- 
lated no  law  of  Texas,  as  appellant  well 
knew,  and  that  appellant  prosecuted  him  will- 
fully, maliciously,  and  without  probable  cause; 
that  appellee  was  duly  tried  in  the  county 
court  of  Bosque  county  upon  said  charge  and 
acquitted,  and  he  prayed  Judgment  against 
appellant  for  his  damages.  Appellant  In  de- 
fense pleaded  the  general  denial.  Judgment 
for  appellee.  The  evidence  establishes  the 
Institntion  and  result  of  the  criminal  prosecu- 
tion as  alleged,  and  there  was  also  evidence 
tending  to  prove  that  appellant  acted  ma- 
liciously and  without  probable  cause.  The 
preponderance  of  the  evidence,  however,  tends 
to  show  that  such  prosecution  was  neither 
malicious  nor  without  probable  cause.  The 
appellant  upon  the  trial  prepared  and  re- 
quested the  court  to  submit  to  the  jury  the 
following  special  charge,  which  the  court  re- 
fused, and  to  which  ruling  he  has  assigned 
as  error:  'You  are  Instructed  by  the  court, 
at  the  request  of  defendant,  that  the  fact  of 
plaintitrs  acquittal  upon  the  charge  complain- 
ed of  cannot  be  considered  by  you  for  the 
purpoae  of  showing  malice  or  want  of  prob- 
able cause,  but  you  can  consider  said  fact 
for  the  purpose  of  showing  that  the  prose- 
cution in  said  cause  had  ended  In  plaintiff's 
favor.'  In  view  of  the  apparent  conflict 
among  the  decisions  and  text-writers,  and  of 
the  fact  that  the  members  of  this  court  are 
not  wholly  agreed  upon  the  subject,  we  deem 
It  advisable  to  certify  to  your  honors  for  an- 
swer the  following  question,  viz.:  Upon  the 
facts  above  stated,  was  the  action  of  the 
court  in  refusing  the  requested  instruction 
of  appellant  erroneous?  Among  the  authori- 
ties apparently  bearing  upon  the  question 
we  cite:  Cook  v.  Company,  6  Tex.  Civ.  App. 
326.  25  S.  W.  1034;  Jackson  v.  Jones  (Tex. 
Sup.)  11  8.  W.  1061;  Kitchen  v.  State  (Tex. 
App.)  9  S.  W.  461;  Estm  V.  State  (Tex.  Cr. 
App.)  42  8.  W.  306;  GrifBn  v.  Chubb,  7  Tex. 
603;  Thompson  v.  Company  (Conn.)  16  Atl. 
557;  Bell  v.  Pearcy,  33  N.  C.  233;  Blgelow 
on  Torts  (Ed.  1891)  63;  Stewart  v.  Sonne- 
bom,  98  U.  S.  187,  25  L.  Ed.  116;  Sutor  T. 
Wood,  76  Tex.  407,  13  8.  W.  321;  Heldt  v. 
Webster,  60  Tex.  207;  Raleigh  v.  Cook,  60 
Tex.  438;  Jones  v.  Finch  (Va.)  4  8.  B.  342; 
Womack  v.  Circle,  32  Grat.  347;  Whitfield 
V.  Westrock,  40  Miss.  317;  Wright  v.  Fansler, 
90  Ind.  494;  Williams  v.  Norwood,  10  Tenn. 
836;  Smith  v.  Ege.  52  Pa.  421;  2  Oreenleaf 
on  Evidence,  455." 

In  Griffin  v.  C!hubb,  7  Tex.  603.  58  Am. 
Dec.  8S,  the  trial  court  histructed  the  Jury 


tbat  "a  verdict  of  not  gruilty  and  discharge 
of  the  defendant  from  prosecution  raises  the 
presumption  that  there  was  no  probable 
cause."  This  court  held  that  the  charge  was 
erroneous,  and  in  deciding  the  question  the 
court  say:  "The  defendant's  acquittal  did 
not  raise  the  presumption  of  the  want  of 
probable  cause."  In  Heldt  v.  Webster,  60 
Tex.  207,  a  shnllar  charge  was  held  errone- 
ous, and  in  course  of  the  argument  the  court 
say:  "Whether  there  was  want  of  probable 
cause  was  for  the  Jury  to  determine  under 
the  facts  in  evidence,  and  they  might  con- 
sider, in  making  up  thehr  verdict,  the  fact 
that  the  appellee  had  been  discharged  by  the 
examining  court;  but  the  charge  of  the  court 
was  incorrect  as  matter  of  law,  and  gave  to 
that  fact  a  prominence  to  which  it  was  not 
entitled."  It  seems  to  us,  however,  that  the 
question  whether,  save  for  the  purpose  of 
showing  that  the  prosecution  had  ended,  the 
fact  of  acquittal  or  discharge  has  any  pro- 
bative force  whatever,  was  not  Involved  In 
that  case.  The  same  may  be  said  as  to  the 
remarks  in  the  course  of  the  opinions  In  sub- 
sequent cases.  Raleigh  v.  Cook,  60  Tex.  438; 
Sutor  V.  Wood.  76  Tex.  403,  13  S.  W.  321. 
In  each  of  the  cases  referred  to,  the  question 
was  as  to  the  propriety  of  a  charge  which 
made  either  the  discharge  by  a  magistrate, 
or  the  acquittal  by  a  jury  of  the  party  char- 
ged, presumptive  evidence  of  the  want  of 
probable  cause.  It  seems  to  us,  therefore, 
that  neither  of  these  cases  can  be  considered 
as  having  decided  the  question.  We  think, 
however,  that  the  principle  which  should  gov- 
ern its  decision  was  Involved  in  the  case  of 
March  v.  Walker,  48  Tex.  872.  That  was  a 
suit  by  the  children  of  a  deceased  person  to 
recover  damages  against  the  slayers  of  their 
father.  During  the  course  of  the  trial  the 
defendants  offered  evidence  to  show  that  the 
defendants  had  been  acquitted  upon  a  trial 
for  murder  growing  out  of  the  same  homi- 
cide. For  the  reason,  evidently,  that  the 
evidence  was  without  probative  force,  it  was 
held  tbat  it  was  properly  excluded.  In  case 
of  a  suit  for  malicious  prosecution,  it  Is 
proper  to  Introduce  in  evidence  the  fact  of 
the  acquittal  In  order  to  show  that  the  prose- 
cution is  at  an  end.  But  if  the  fact  of  ac- 
quittal was  without  probative  force  in  the 
case  last  cited,  for  a  stronger  reason  It  would 
have  no  tendency  to  prove  anything  in  a 
case  like  the  present  except  that  the  prose- 
cution was  at  an  end.  In  the  criminal  case 
against  March,  and  in  the  civil  suit,  one  Is- 
sue was  the  same  (that  Is  to  say,  was  the 
homicide  justifiable?),  it  being  necessary  In 
the  former  for  the  state  to  prove  the  negative 
beyond  a  reasonable  doubt,  whereas  In  the 
latter  it  was  Incumbent  upon  the  plaintiff 
to  show  justification  by  a  preponderance  of 
evidence.  Upon  a  trial  for  a  criminal  offense 
the  question  Is,  does  the  evidence  show  be- 
yond a  reasonable  doubt  that  the  offense  has 
been  committed?  but  upon  the  trial  of  a 
suit  for  malicious  prosecution  of  such  offense 
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the  Issue  is,  was  there  probable  cause  to  be- 
Here  that  an  offense  had  been  committed? 
The  fact  that  a  verdict  of  not  guilty  is  re- 
turned in  the  former  case  neither  shows  nor 
does  it  reasonably  tend  to  show  that  there 
was  no  probable  cause  for  the  prosecution. 
Besides,  we  fail  to  see  how,  in  a  suit  to 
recover  damages  for  the  malicious  prosecu- 
tion of  a  criminal  charge,  the  verdict  or  Judg- 
ment upon  the  trial  of  the  charge  should  in 
any  manner  affect  the  prosecutor  when  be  is 
not  a  party  to  the  suit 

We  recognize,  as  does  the  court  of  civil 
appeals,  the  conflict  of  authority  upon  the 
question,  but  we  are  of  the  opinion  that  the 
weight  of  authority  and  the  better  reason  are 
in  favor  of  the  proposition  that  in  such  a 
case  the  acquittal  of  the  plaintiff  of  the 
criminal  charge  is  not  evidence  tending  to 
show  the  want  of  probable  cause.  We  cite 
some  of  the  recent  cases:  Stewart  v.  Sonne- 
bom,  98  U.  S.  187,  25  L.  Ed.  116;  Allen  v. 
Codman,  139  Mass.  139,  29  N.  E.  537;  Willard 
v.  Holmes,  142  N.  Y.  492,  37  N.  E.  480;  East- 
man V.  Mon-nstes,  32  Or.  291,  51  Pac.  1093, 
67  Am.  St  Rep.  531.  See  also  note  to  Ross 
V.  Hlxon  (Kan.  Sup.)  26  Am.  St.  Rep.  155 
(s.  c.  26  Pac.  955,  12  L.  R.  A.  760). 

We  answer  the  question  in  the  affirmative. 


NEW  YORK  LIFE  INS.  CO.  ▼.  ENGLISH. 
(Supreme  Court  of  Texas.     Feb.  23,  1903.) 

LIFE    INSURANCE— INSTALLMENTS  —  FAILURE 
TO  PAY— JUDGMENT  FOR  WHOLE  AMOUNT. 

1.  A  life  policy  called  for  the  payment  of  the 
insurance  iu  10  annual  instaiiments,  commeu- 
cing  with  the  death  of  the  insured.  The  com- 
pany refused  to  pay  the  first  instailment  when 
due.  Held  that,  though  action  on  the  policy 
put  the  company's  liability  on  the  contract  in 
issue,  judgment  could  not  be  rendered  against 
it  for  the  whole  amount,  with  ezecutiou  to  is- 
sue for  the  various  installments  as  they  fell 
due. 

EJrror  to  court  of  civil  appeals  of  Fourth  su- 
preme judicial  district 

Action  by  Annie  E.  English  against  the 
New  Yorlc  Life  Insurance  Company.  Judg- 
ment of  court  of  civil  appeals  (70  S.  W.  440) 
amending  a  judgment  in  favor  of  plaintiff, 
iind  each  party  brings  error.    Reversed. 

Denman,  Franklin  &  McU-own,  for  plain- 
tiff in  error.  F.  Vandervoort,  for  defendant 
in  error. 


BROWN,  J.  The  application  of  plaintiff  In 
error  presents  the  same  questions  that  were 
decided  by  this  court  in  answer  to  certified 
questions  propounded  by  the  Court  of  Civil 
Appeals.  67  S.  W.  884.  4  Tex.  Ct  Rep. 
UU5.  In  determining  those  questions,  we 
construed  the  law  of  New  York  as  we  under- 
staaA  it  in  the  light  of  the  decisions  of  the 
courts  of  that  state,  and  we  see  no  reason  to 
change  our  conclusion  as  to  the  proper  con- 
struction of  that  statute.    We  shall,  there- 


fore, not  further  discuss  the  questions  which 
have  heretofore  been  determined.  The  facts 
will  be  found  in  the  report  of  our  former 
decision,  and  we  will  only  state  here  such 
as  are  necessary  to  the  determination  of  the 
questions  herein  discussed. 

The  New  York  Life  Insurance  Company 
issued  a  policy  of  insurance  upon  the  life 
of  William  K  English,  payable  to  Annie  E. 
English,  his  wife,  for  the  sum  of  $3000,  to 
be  paid  in  10  annual  installments  of  $300 
each;  the  first  payment  to  become  due  upon 
the  delivery  to  the  Insurance  company  of 
proof  of  death  of  said  William  B.  English. 
William  E.  EngUsh  died  October  19,  1900,  and 
proof  of  his  death  was  presented  to  the  in- 
surance company  December  20,  1900,  when 
demand  was  made  for  payment  of  the  first 
Installment  of  $300,  which  being  refused  by 
the  insurance  company,  this  suit  was  insti- 
tuted on  February  2.  1901,  in  the  district 
court  of  Dimmit  county,  to  recover  of  the 
insurance  company  the  full  amount  of  the 
policy,  with  Interest  at  6  per  cent  per  annum, 
12  per  cent,  damages,  and  attorney's  fees. 
It  was  alleged  that  by  reason  of  the  failure 
and  refusal  of  the  Insurance  company  to  pay 
the  first  installment,  the  entire  sum  named  in 
the  policy  became  due.  At  the  trial  in  the 
district  court  the  presiding  judge  Instructed 
the  Jury  to  find  for  the  plaintiff,  Annie  E. 
English,  a  verdict  against  the  insurance 
company  for  the  sum  of  $3,000  with  6  per 
cent  interest  from  the  20th  day  of  December. 
1900,  12  per  cent,  statutory  damages,  and 
10  per  cent,  attorney's  fees.  The  Jury  re- 
turned a  verdict  In  accordance  with  the 
charge,  and  Judgment  was  entered  In  con- 
formity to  the  verdict.  Upon  appeal  to  the 
Court  of  Civil  Appeals,  the  Judgment  of  the 
district  court  was  reversed,  and  a  Judgment 
rendered  in  favor  of  Annie  E.  English  against 
the  insurance  company  for  $3(X)0,  with  ex- 
ecution for  the  first  Installment  of  $300,  and 
6  per  cent,  interest,  _  12  per  cent,  damages, 
and  10  per  cent,  attorney's  fees  upon  that 
amount;  and  that,  at  the  end  of  each  year 
from  the  20th  day  of  December,  1901,  ex- 
ecution should  issue  In  favor  of  the  plaintiff 
against  the  Insurance  company  for  $300,  with 
Interest  from  that  date  until  paid.  The 
Court  of  CMvll  Appeals  gave  Judgment  for 
Annie  E.  English  against  the  Insurance  com- 
pany for  the  costs  of  the  district  court,  and 
against  her  in  favor  of  the  insurance  com- 
pany for  the  costs  of  the  Court  of  Civil  Ap- 
peals. A  writ  of  error  was  granted  in  favor 
of  e.ach  party. 

The  Insurance  company  objects  to  the  Judg- 
ment of  the  Court  of  Civil  Appeals  because 
it  provides  for  the  collection  of  the  Install- 
ments which  were  not  due  at  the  time  this 
suit  was  instituted,  and  we  are  of  the  opin- 
ion that  the  objection  is  well  taken,  and  the 
Judgment  of  the  Court  of  Civil  Appeals  must 
be  reversed  for  that  reason.  A  contract  for 
the  payment  of  money  will  not  support  an 
action  until  it  becomes  due  and  payable  ac- 
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cordins  to  Ita  terms.  Culbertson  v.  Oabeen, 
29  Tex.  254.  To  this  rule  there  are  some  ex- 
ceptions not  necessary  to  be  stated,  because 
the  policy  sued  upon  does  not  come  within 
any  one  of  the  exceptions.  A  failure  to  pay 
any  one  of  the  Installments  provided  for  in 
the  policy  sued  upon  gave  plaintiff  a  right  of 
action  for  that  Installment.  1  Bnc.  PL  & 
Pr.  154.  We  have  not  been  able  to  find  any 
.precedent,  nor  any  principle  of  law,  which 
would  permit  suit  upon  the  installments  of 
this  policy  which  bad  not  matured  because 
there  bad  been  a  failure  to  pay  the  first 
The  h<Niorable>  Court  of  Civil  Appeals  cite, 
in  support  of  Its  judgment  In  this  case.  Tins- 
ley  V.  Boykin,  46  Tex.  596.  That  case  does 
not  give  support  to  the  Judgment  rendered  In 
this  case.  In  the  case  cited  there  were  sev- 
eral notes  which  held  a  Hen  upon  one  tract 
of  land  which  was  not  susceptible  of  division, 
and  the  court  held  that  a  suit  might  be 
brought  upon  the  first  note.  It  being  past  due, 
and,  by  making  the  holders  of  the  other  notes 
parties,  the  lien  could  be  foreclosed  upon  the 
land,  and  the  proceeds  of  the  sale  equitably 
distributed  in  payment  of  all  the  notes.  The 
Judgment  in  that  case  rests  upon  the  fact 
that  it  was  necessary  to  dispose  of  the  land, 
and  therefore  necessary  that  all  of  the  notes 
should  be  foreclosed  at  the  same  time.  No 
such  necessity  is  involved  in  the  determina- 
tion of  the  rights  of  the  parties  In  this  case. 

In  Its  opinion  upon  a  motion  for  rehearing, 
tbe  honorable  Court  of  Civil  Apjwals  sup- 
ports the  judgment  entered  by  It  by  the  propo- 
sition that  the  failure  to  pay  the  first  Install- 
ment entitled  the  plaintiff  to  sue  upon  "the 
entire  policy.  In  order  that  a  multiplicity  of 
suits  might  be  avoided."  The  same  reason- 
ing wonld  apply  to  every  contract  payable  by 
installments,  yet  we  have  been  unable  to 
find  any  precedent  for  such  a  proceeding. 
Out  of  the  multiplicity  of  such  contracts  the 
occasion  for  such  action  must  have  occurred 
frequently,  and  "it  is  a  strong  presumption 
that  that  which  has  never  been  done  cannot, 
by  law,  be  done  at  all."  Russell  v.  Men  of 
Devon,  2  Durnford  &  East,  673.  The  liabil- 
ity of  tbe  Insurance  company,  so  far  as  put  In 
Issue  by  the  pleading,  would  have  been  deter- 
mined as  to  the  wbole  policy  if  the  suit  had 
been  Instituted  for  one  installment  only. 
Lumber  Company  v.  Buchtel,  101  U.  8.  638, 
25  L.  Ed.  1073;  Cromwell  v.  County  of  Sac, 
!M  U.  S.  356.  24  L.  Ed.  195.  It  does  not  fol- 
low that,  because  the  liability  of  the  insur- 
ance company  under  the  contract  was  In  Is- 
sue, the  entire  sum  became  due. 

Since  this  case  will  be  remanded  to  the 
(llKtrict  court  for  further  trIaL  the  other  ques- 
tions presented  in  the  applications  for  writs 
of  error  bec<Mne  Immaterial,  and  will  not  be 
discussed. 

The  evidence  as  to  the  attorney's  fees  Is 
undisputed,  but  the  witnesses  had  in  view 
tbe  suit  for  $3,000,  and  we  do  not  feel  author- 
ized to  fix  the  attorney's  fees  In  favor  of  tbe 
defendant  in  error  at  that  per  cent  upon 


$300,  tbe  sum  for  which  we  believe  the  Judg- 
ment should  have  been  rendered. 

It  Is  therefore  ordered  that  the  Judgments 
of  the  district  court  and  of  the  Court  of  Civil 
Appeals  be,  and  the  same  are  hereby,  re- 
versed, and  that  this  cause  be  remanded  to 
the  district  court  for  further  trial.  It  Is  fur- 
ther ordered  that  the  plaintiff  in  error  recover 
of  the  defendant  in  error  the  costs  of  the 
Court  of  Civil  Appeals  and  of  this  court 


LBNTZ  T.  CITY  OF  DALLAS. 

(Supreme  Court  of  Texas.     Feb.  23,  1903.) 

MUNICIPAL  CORPORATIONS— HEPAIR  OF  SIDH- 
WALKS— POLICE  POWER  —  INJURIES  —  CHAR- 
TER PROVISIONS— EVIDBNCEJ— INSTRUCTIONS 
—REVERSIBLE  ERROR. 

1.  Tbe  police  power  of  a  city  having  entire 
control  of  its  streets  and  sidewalks  is  sufficient 
to  enable  it  to  cause  the  repair  of  a  hole  in  a 
sidewalk. 

2.  A  city's  charter  gave  it  complete  control 
of  its  sidewalks,  and  provided  that  the  cost  of 
constructing  and  keeping  them  in  repair  should 
be  borne  by  the  proper^  owners  in  such  man- 
ner as  the  council  snoufd  provide.  In  another 
section  it  provided  for  a  method  of  euforciug 
the  construction  of  walks  by  means  of  resolu- 
tions,  notice  to  the  property  owner  either  ac- 
tual or  by  publication,  assessment  of  the  cost 
on  the  property  and  sale  tliereunder,  and  that 
if,  for  any  reason,  the  city  should  be  unable  to 
compel  the  owner  to  "construct  and  repair"  a 
sidewalk  by  fixing  a  lieu  on  the  property,  the 
city  should  not  be  liable  for  any  defect" 
therein.  Held,  that  neither  the  method  of  pro- 
cedure of  tbe  section  nor  its  exemption  was 
meant  to  apply  to  the  repair  of  minor  defects  in 
a  sidewalk,  and  therefore,  conceding  that  the 
section  should  be  referred  to  the  taxing  power, 
and  that  the  method  authorized  was  on  that  ac- 
count anconstitutioual  and  unenforceable,  the 
exemption  clause  of  the  section  would  not  re- 
lease the  city  from  its  liability  for  injuries  re- 
sulting from  a  failure  to  repair  a  hole  in  the 
walk. 

3.  In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  where  the  pe- 
tition alleged  that  a  frating  where  the  injury 
occurred  was  originally  too  light,  a  witness 
was  asked,  'Those  grates  were  mighty  light  to 
start  with?"  Held,  that  tbe  question  was  lead- 
lug. 

4.  The  witness,  a  nonexpert,  replied  that  he 
would  Judge  the  grating  was  too  light,  since  it 
did  not  stand  the  test  of  use.  Ileid  objection- 
able, as  a  conclusion. 

5.  In  a  personal  injury  action  against  a  city, 
testimony  by  a  physician  that  injuries  apparent- 
ly trifling  iu  their  nature  will  produce  effects 
that  no  one  can  foresee,  was  objectionable  for 
not  being  confined  to  the  probable  effect  of  the 
injuries. 

6.  In  a  personal  injury  action  against  a  city, 
where  there  was  a  large  verdict,  the  admission 
of  evidence  as  to  future  results  of  the  injuries, 
not  reasonable  to  be  anticipated,  and  a  refusal 
to  give  an  instruction  restricting  the  recovery 
for  future  results  to  such  as  would  reasonably 
and  probably  resnit,  necessitated  reversal. 

Ehror  from  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  Addle  Lentz  against  the  city  of 
Dallas.  Judgment  in  the  Court  of  Civil  Ap- 
peals (69  S.  W.  166)  reversing  a  Judgment  in 
favor  of  plaintiff,  and  plaintiff  brings  error. 
Reversed. 
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Crawford  &  Crawford,  for  plaintiff  In  er- 
ror. W.  T.  Henry  and  J.  J.  Colllna,  for  de- 
fendant In  error.  ' 

WILLIAMS.  J.  Plaintiff,  a  child  10  years 
of  age,  stepped  Into  a  hole  In  a  grating  upon 
one  of  the  sidewalks  in  Dallas,  and  for  the 
injuries  sustained  recovered  a  Judgment 
against  the  city,  which  on  appeal  was  re- 
versed by  the  Court  of  Civil  Appeals  (69  S. 
W.  166).  and  Judgment  was  rendered  by  that 
court  in  favor  of  the  city.  This  action  of 
the  Court  of  Civil  Appeals  was  based  upon  a 
provision  of  the  charter  of  Dallas,  which 
was  construed  as  exempting  the  city  from 
the  liability  asserted  against  it  The  evi- 
dence showed  that  the  owner  of  a  building 
which  abutted  upon  the  sidewalk  had  made 
an  excavation  under  it,  and  had  Inserted  the 
grating  to  cover  the  opening  in  the  walk 
thus  made.  At  the  time  of  the  accident, 
according  to  testimony  adduced  for  plaintiff, 
there  was  a  hole  in  this  grating.  Into  which 
the  child  stepped;  and  which  had  existed  so 
long  that  the  city  ought  to  have  known  of 
and  remedied  It  The  charter  gave  to  the 
city  complete  control  over  the  streets  and 
sidewalks,  and  contained  these  further  pro- 
visions: 

"Sec.  55:  The  cost  of  constructing  side- 
walks and  keeping  the  same  in  repair,  to- 
gether with  the  cost  of  collection,  shall  be 
entirely  defrayed  by  the  property  owners 
In  such  manner  as  the  city  council  may  pro- 
vide, and  shall  be  a  perpetual  lien  on  the 
property  In  question  until  paid." 

"Sec.  159:  Whenever  the  city  council,  by 
resolution  or  otherwise,  orders  the  construc- 
tion of  any  sidewalk  it  shall  specify  the  kind 
of  sidewalk  required  to  be  constructed  and 
the  width  of  same  to  be  so  constructed,  and 
thereupon  the  city  engineer,  shall  Issue  a  no- 
tice which  shall  be  served  upon  the  owner 
of  such  pr(9erty,  if  In  the  city,  or  If  such 
owner  shall  be  out  of  the  city,  such  notice 
shall  be  published  in  some  newspaper  pub- 
lished in  the  city  of  Dallas  five  consecutive 
days.  Such  notice  shall  state  the  place 
where  such  sidewalk  is  required  to  be  con- 
structed, the  kind  of  sidewalk  requh-ed  to 
be  constructed  and  the  width  thereof,  and 
the  length  of  time,  which  shall  not  be  more 
than  thfrty  days  from  the  date  of  the  serv- 
ice of  such  notice,  within  which  such  side- 
walk is  required  to  be  constructed,  and  that 
such  property  owner  must  proceed  to  con- 
struct the  same,  or  appear  before  the  city 
council  at  a  regular  meeting  giving  the  date 
of  such  meeting,  and  show  cause  why  the 
same  should  not  be  constructed;  and  if  such 
property  owner  shall  not  construct  the  same 
within  the  time  required  by  the  city  coun- 
cil in  the  order  or  resolution  of  the  city  coun- 
cil requiring  the  same  to  be  constructed,  or 
shall  not  be  excused  from  constructing  the 
same  by  the  city  council,  the  city  council 
shall  advertise  for  bids  for  the  construction 
of  such  sidewalk,  and  shall  let  a  contract 


therefor  to  the  lowest  responsible  bfdd», 
In  the  discretion  of  the  council;  such  con- 
tract may  be  for  any  length  or  amount  of 
sidewalk.  As  soon  as  practicable  after  the 
letting  of  such  contract  the  city  engineer 
stiall  furnish  the  city  council  a  statement 
showing  the  name  of  the  owners  of  the 
property  abutting  on  the  sidewalk  so  con- 
structed. If  known,  if  not  known,  shall  so 
state,  and  a  description  of  the  property  own- 
ed by  such  owners  and  the  cost  of  the  side- 
walk immediately  in  front  of  the  property 
BO  improved,  and  such  cost  shall  be  levied 
and  assessed  by  the  city  conncll  by  ordi- 
nance against  the  property  according  to  such 
statement  by  the  city  engineer,  and  said  tax 
shall  be  a  lien  against  such  property  from 
the  date  of  the  letting  of  such  contract 
Such  ordinance  shall  state  the  amount  of 
such  tax  against  such  respective  lots  or  sub- 
divisions of  land,  and  the  time  when  the 
same  shall  become  due  and  delinquent;  and 
If  the  same  shall  not  be  paid  when  due.  the 
city  collector  shall  proceed,  as  soon  as  prac- 
ticable, to  advertise  and  sell  such  property 
for  the  payment  of  such  taxes,  provided  in 
cases  of  sale  of  such  property  for  ad  va- 
lorem taxes:  provided,  that  it  shall  not  be 
necessary  that  such  sale  shall  take  place  at 
the  same  time  as  sales  of  property  for  ad 
valorem  taxes.  In  the  event  that  because 
the  same  adjoins  a  homestead,  or  for  any 
other  reason,  the  city  Is  unable  to  lawfully 
compel  the  owner  to  construct  and  repair  a 
sidewalk  by  fixing  a  lien  on  his  property 
for  the  cost,  the  city  of  Dallas  shall  never 
be  liable  for  damages  to  any  person  or  prop- 
erty by  reason  of  any  defect  in  any  such 
sidewalk  not  immediately  occasioned  by  the 
direct  act  of  the  city,  or  of  some  officer  for 
whose  acts  the  city  Is  responsible  at  law; 
and  in  all  cases  the  property  owner  on  whose 
property  any  sidewalk  abuts,  shall  be  under 
the  duty  to  the  public,  as  well  as  to  the 
city,  to  keep  the  said  sidewalk  In  repair, 
and  shall  be  primarily  liable  to  any  and  all 
persons  for  any  Injuries  whatever  occasion- 
ed to  them  or  their  property  by  reason  of 
any  such  defect  occurring  by  reason  of  the 
neglect  or  omission  of  such  property  owner 
to  repair  such  sidewalk  and  to  keep  the  same 
In  repair,  or  by  reason  of  his  unlawful  or 
wrongful  act  In  the  event  of  a  judgment 
against  the  city  in  all  such  cases  where  the 
property  owner  is  made  liable  for  damages 
by  the  provisions  of  this  section,  the  city 
shall  be  entitied  to  a  recovery  over  against 
any  such  property  owner  held  to  be  pri- 
marily liable  for  such  damages  under  the 
{Arovlslons  aforesaid." 

Sp.  Laws  1899,  c.  8. 

The  defense  sustained  by  the  Court  of 
Civil  Appeals  is  that  under  the  authority 
of  Hutcheson  v.  Storrie.  92  Tex.  685,  51  S. 
W.  848,  45  L.  B.  A.  289,  71  Am.  St  Rep. 
884,  and  Norwood  v.  Baker,  172  V.  S.  269, 
19  Sup.  Ct  187,  43  L.  Ed.  443,  those  parts 
of  section  159  which  prescribe  a  mode  of  con- 
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structlni;  and  repairing  sidewalks  and  o{ 
charging  the  cost  thereof  against  the  abtit- 
ttng  property  are  unconstltntlonal  and  void; 
that,  therefore,  "the  city  is  unable  to  law- 
fully compel  the  owner  to  construct  and  re- 
pair the  sidewalk  by  fixing  a  Hen  upon  his 
property  for  the  cost,"  and  hence  is  exempt- 
ed by  the  latter  part  of  the  article  from  lia- 
bility for  the  injury  to  plaintiff.  In  the  two 
tases  referred  to,  assessments  for  improve- 
ment of  streets  were  InTolved;  assessments 
which  could  only  be  lawfully  imposed  In  the 
exercise  of  the  taxing  power,  exerted  in  sub- 
ordination to  the  fundamental  principles 
which  limit  the  exercise  of  that  power.  The 
principle  held  to  be  disregarded  in  those 
cases  was  that  which  restricts  the  special 
burden  to  be  imposed  upon  the  adjacent 
property  to  an  amount  not  in  excess  of  the 
benefit  resulting  specially  to  snch  property 
from  the  Improvement.  Whether  or  not.  If 
the  principle  of  those  decisions  were  applied 
tr  the  provision  quoted.  It  would,  on  its  face, 
appear  to  be  unconstitutional,  is  a  question 
which  this  case,  as  we  view  it,  does  not 
present.  Besides  the  taxing  power,  under 
which  local  assessments  are  levied,  the  city 
was  invested  with  the  police  power,  which 
was  ample  to  have  enabled  it  to  have  caus- 
ed the  removal  of  the  dangerous  defect 
which  efxlsted  In  this  sidewalk.  Says  Judge 
Cooley:  "The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the 
streets  In  cities  and  other  populous  places 
are  more  distinctly  referable  to  the  power 
of  police.  These  footwalks  are  not  only  re- 
quired, as  a  rule,  to  be  put  and  kept  in  prop- 
er condition  for  use  by  the  adjacent  proprie- 
tors, but  it  is  quite  customary  to  confer 
b;  the  municipal  charters  full  authority  up- 
on the  municipalities  to  order  the  walks  of  a 
kind  and  quality  by  them  prescribed  to  be 
constructed  by  the  owners  of  adjacent  lots 
at  their  own  expense,  within  a  time  limited 
by  the  order  for  the  purpose,  and  in  case  of 
tbetr  failure  so  to  construct  them  to  pro- 
Tide  that  It  shall  be  done  by  the  public  au- 
thorities, and  the  cost  collected  from  such 
owners,  or  made  a  lien  upon  their  property. 
When  this  is  the  law,  the  duty  must  be 
looked  upon  as  being  enjoined  as  a  regula- 
tion of  police,  because  of  the  peculiar  Inter- 
est such  owners  have  In  the  walks,  and  be- 
caase  their  situation  gives  them  peculiar  fit- 
>  ness  and  ability  for  performing,  with 
promptness  and  convenience,  the  duty  of 
putting  tbem  In  proper  state,  and  of  after- 
wards keeping  tbem  In  a  condition  suitable 
for  use.  Upon  these  sounds  the  authority 
to  establish  such  regulations  has  been  sup- 
ported with  little  dissent  No  doubt  this  re- 
qclrement  is  sometimes.  In  a  measure,  op- 
preaslTe.  since  the  actual  cost  may  exceed 
the  pecuniary  advantages  to  the  lot  owner; 
but  this.  In  case  of  police  regulations,  is 
never  a  conclusive  objection." 

Another  question  which  we  need  not  de- 
termine is  whether  or  not  article  159  is  a 


legitimate  exercise  of  police  power,  or  Is  to 
be  referred  to  the  taxing  power.  For,  con- 
ceding, for  the  purpose  of  argument,  that  the 
latter  view  of  it  is  the  correct  one,  the  gen- 
eral power  given  to  the  city  of  Dallas  ovur 
its  sidewalks  was  sufficient  to  enable  it  to 
prevent  or  remedy  such  conditions  as  were 
shown  to  exist  in  this  case.  Macon  v.  Patty, 
57  Miss.  407,  34  Am.  Rep.  451 ;  Greensburg  v. 
Young,  63  Fa.  280;  FrankUn  v.  Mayberry,  6 
Humph.  368,  44  Am.  Dec.  315;  Washington  v. 
Nashville,  1  Swan.  177;  Ooddard  v.  Petitioner, 
16  Pick.  504;  Woodbrldge  v.  Detroit,  8  Mich. 
809.  These  authorities,  as  well  as  the  quo- 
tation from  Oooley,  go  much  further  than 
it  is  necessary  for  us  to  go  in  this  case.  It 
was  not  at  all  necessary  for  the  city  to  re- 
sort to  the  power  given  in  dted  provisions 
of  the  charter  in  order  to  have  filled  a  hole 
in  a  sidewalk  already  constructed.  Those 
provisions  evidently  contemplate  construction 
and  repairs  of  such  magnitude  as  to  make 
propef  the  adoption  of  the  method  thus  pro- 
vided for  the  doing  of  the  work  and  fixing 
and  defraying  the  expense,  and  are  wholly 
Inapplicable  to  such  an  inconsiderable  work 
as  the  repairing  of  this  grating;  and  since, 
in  order  to  make  such  a  repair,  the  city  would 
not  be  required  to  resort  to  the  proceeding 
provided  in  section  169,  It  follows,  we  think, 
that  the  provision  giving  immunity  has  no 
application.  While  the  language  in  wlilch  the 
exemption  is  couched  Is  that  the  city,  in  the 
event  supposed,  shall  not  be  liable  because  of 
"any  defect,"  the  context  makes  It]  evident  that 
the  defects  meant  are  such  as  are  intended  to 
be  prevented  by  the  exercise  of  the  power 
Just  granted,  and  which  exist  because  such 
power  proves  futile.  The  exemption  has  no 
application  when  the  machinery,  because  of 
the  failure  of  which  such  exemption  Is  grant- 
ed. Is  not  to  be  relied  on.  It  is  unreasonable 
to  suppose  that  the  legislature  proposed  that 
the  city  should  resort  to  the  cumbrous  method 
devised  for  the  construction  and  repair  of 
sidewalks  whenever  it  should  become  neces- 
sary to  fill  a  hole  therein.  For  such  condi- 
tions the  police  powor  was  entirely  adequate, 
and  there  was  no  purpose  to  exempt  the  city 
from  liability  for  damages  resulting  from  a 
negligent  failure  to  exercise  that  power,  when 
the  exercise  of  it,  and  not  the  proceedings 
provided  in  section  159,  were  called  for.  We 
are  therefore  of  the  opinion  that  the  Court 
of  Civil  Appeals  erred  in  sustaining  this  de- 
fense; and  this  makes  it  necessary  that  we 
examine  the  other  grounds  for  reversal  urged 
by  the  city  before  that  court.  We  shall  no- 
tice only  those  assignments  which  are  held 
to  present  reversible  error,  and  those  upon 
which  an  expression  may  aid  in  another  trial. 
The  petition  alleged  the  defects  in  the  grat- 
ing to  be  that  the  Iron  was  originally  too  light 
and  insufSclent  to  afford  protection  to  pass- 
ers, and  that  the  frames  and  bars  of  It  were 
broken.  Plaintiff  was  allowed  to  ask  a  wit- 
ness who  showed  no  qualification  to  give  an 
opinion   this    question,    "Those   grates   were 
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mighty  Ilgbt  to  start  withr'  to  wtalcta  the 
NvitoesB  ansTrered,  "I  am  uot  an  iron  man, 
but  I  would  Judge  they  were  rather  light 
for  that  purpose,  as  they  were. broken  out, 
and  they  did  not  stand  the  test  they  were 
used  for."  The  question  was  plainly  leading, 
and  the  answer  expressed  a  mere  conclusion 
of  the  witness,  and  a  conclusion  which  the 
Jury  could  draw  as  well  as  the  witness.  The 
objections  made  to  them  should  have  been 
sustained.  The  charge  of  the  court  submitted 
to  the  Jury  whether  the  bars  of  the  grating 
were  "broken  or  misplaced,"  and  the  point 
is  urged  that,  the  petition  having  specifically 
alleged  only  that  the  parts  were  broken,  a 
recovery  because  they  were  misplaced  should 
not  have  been  allowed.  It  Is  difficult  to  de- 
termine from  the  way  in  which  the  evidence 
is  stated  whether  or  not  there  was  anything 
material  In  the  part  of  the  Instruction  as- 
sailed. Plaintiff's  evidence  tended  to  show 
that  the  bars  were  broken,  and  there  Is  much 
other  evidence  as  to  the  condition  of  the 
grating,  but  whether  there  was  any  to  which 
the  word  "misplaced"'  would  have  applied 
so  as  to  make  Its  use  material,  we  do  not 
clearly  see  from  the  evidence.  As  this  may 
be  easily  remedied,  there  Is  no  need  for  fur- 
ther comment;  and  It  Is  likewise  lunecessary 
that  we  determine  whether  or  not,  In  either 
of  the  matters  Just  discussed,  there  Is  re- 
vei'slble  error.  The  physician  who  treated 
plaintiff,  when  giving  his  opinion  as  to  the 
nature,  extent,  and  duration  of  the  Injuries, 
was  asked:  "Is  It  not  a  fact  that  in  medicine 
and  surgery  injuries  apparently  trifling  in 
their  nature,  like  broken  ribs,  etc.,  will  pro- 
duce effects  In  themselves  that  no  one  can 
foresee?"  and  answered  in  the  affirmative. 
The  objection  to  this— that  it  was  not  con- 
fined to  the  probable  effects  of  the  injuries- 
should  have  been  sustained.  Both  question 
and  answer  assumed  to  speak  of  results  not 
reasonably  to  be  anticipated.  G.,  C.  &  S.  P. 
Ky.  Co.  V.  Harriett,  80  Tex.  83,  15  S.  W.  556. 
The  court  should  also  have  given  the  charge 
requested  by  defendant  restricting  plaintiff's 
recovery  for  future  results  of  the  Injuries  to 
such  as  would  reasonably  and  probably  re- 
sult Both  of  these  rulings  affect  the  amount 
.)f  the  recovery,  which  Is  large,  and  necessi- 
tate a  reversal. 
Reversed  and  remanded. 


NORMAN  V.  THOMPSON  et  al. 
(Snpreme  Court  of  Texas.     Feb.  16.  1903.) 

LIQUORS— LOCAL     OPTION— ELECTION— LEGAL- 
ITY—NOTICE— CONTEST. 

1.  Rev.  St  art  3397,  provides  that,  after  the 
result  of  an  election  under  the  liquor  law  has 
been  declared,  the  election  may  be  contested, 
and  that  if  it  appear  that  It  was  illegally  or 
fraudnlently  conducted,  or  such  a  number  of 
voters  were  denied  the  privilege  of  voting  as 
might  have  changed  the  result  or  the  true  re- 
sult of  the  election  cannot  be  ascertained,  an- 
other election  shall  be  ordered.  Ucld,  that  the 
word  "election"  plainly  meuus  the  tbings  done 


on  the  day  of  election,  and  not  acts  done  prior 
thereto,  and  a  failure  to  post  one  of  the  re- 
quired notices  of  an  election  is  no  ground  for  a 
contest. 

2.  On  the  contest  of  an  election  under  the 
liquor  law,  the  question  whether  the  decision 
of  the  court  of  civil  appeals  was  in  conflict 
with  a  decision  of  the  court  of  criminal  ap- 
peals was  immaterial,  as  a  contest  of  election 
concludes  no  question  which  may  be  involvoti 
in  a  prosecution  for  the  violation  of  the  law 
after  it  has  been  declared  in  force. 

Certified  questions  from  court  of  civil  ap- 
peals. Fifth  supreme  Judicial  district. 

Petition  of  W.  V.  Norman  and  others  to 
contest  an  election  held  under  the  liquor  law; 
R.  D.  Johnson,  coutestee.  From  a  Judgment 
for  the  coutestee,  contestants  appealed  to  tiie 
court  of  civil  appeals,  which  affirmed  tlit> 
Judgment  (72  S.  W.  Oft),  and  which  certUies 
questions. 

Loouey  &  Clark,  for  appellants.  G.  E. 
Meade,  for  appellee. 

BROWN,  3.  Certified  questions  from  the 
court  of  civil  appeals  for  the  Fifth  supreme 
Judicial  district  as  follows: 

"An  election  was  held  throughout  Hunt 
county  on  May  3,  1002,  to  determine  whether 
or  not  the  sale  of  intoxicating  liquor  should 
be  prohibited  in  said  county.  The  election 
resulted  in  favor  of  prohibition.  On  May  29, 
1802,  W.  F.  Norman,  J.  A.  Brown,  and  Jim 
Beckham  filed  in  the  district  court  of  Hunt 
county  their  petition  to  contest  said  election; 
R.  D.  Thompson,  the  county  Judge  of  the 
county,  being  made  contestee.  It  was  alleged 
in  the  petition  that  the  contestants  were  res- 
ident citizens,  qualified  voters,  and  property 
owners  of  said  county,  and  that  they  were 
engaged  In  business  in  said  county  as  retail 
liquor  dealers,  and  had  procured  licenses  to 
carry  on  such  business,  as  required  by  law, 
which  licenses  had  not  expired.  As  ground 
of  contest,  it  was  charged  that  only  four  cop- 
ies of  the  order  of  election  were  posted  for 
twelve  days  prior  to  the  day  of  election. 
The  contestee  replied  that  if  such  was  the 
case,  the  fact  did  not  affect  the  result  of 
the  election,  and  that  the  voters  of  the  coun- 
ty had  actual  notice  of  the  election,  and 
participated  therein.  The  contestants  demur- 
red to  this  plea  of  the  contestee  on  the  ground 
that  the  posting  of  statutory  notices  for  the 
time  and  in  the  manner  required  by  law  is 
a  Jurisdictional  fact,  without  which,  under 
our  law,  no  legal  local  option  or  prohibition 
election  can  be  held.  The  demurrer  was 
overruled,  and  exception  duly  reserved.  The 
case  was  tried  before-  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  favor 
of  the  contestee,  from  which  Judgment  the 
contestants  have  prosecuted  an  appeal  to 
this  court  There  Is  no  statement  of  facts 
in  the  record.  At  the  request  of  the  parties, 
the  trial  Judge  filed  conclusions  of  fact 
wherein  he  found  that  four  copies  of  the  or- 
der for  the  election  were  posted  for  more 
than  twelve  days  prior  to  the  day  of  elec- 
tion, and  that  one.  copy  thereof  was  posted 
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for  oaly  nine  days  prior  to  the  day  of  the 
election,  and  that  these  were  the  only  copies 
of  said  order  that  were  ever  posted;  that 
the  voters  of  the  county  had  actual  notice  of 
the  election,  and  participated  therein,  and 
that  the  result  of  the  election  was  not  affect- 
ed by  the  failure  to  post  the  fifth  copy  of  the 
order  for  the  full  twelve  days.  In  the  brief 
of  appellants,  three  assignments  of  error  are 
presented.  They  read  as  follows:  '(1)  The 
court  erred  In  overruling  contestants'  special 
exception  to  that  part  of  contestee's  first 
amended  answer  wherein  it  is  alleged  that, 
if  there  was  a  failure  to  post  the  notices  re- 
quired by  law,  It  did  not  affect  the  result 
of  the  election;  that  the  voters  of  Hunt 
county  were  Informed  of  the  election,  Its  pur- 
pose, and  the  day  on  which  it  was  to  be  held, 
and  had  full  notice  thereof;  that  the  full 
voting  strength  of  Hunt  county  was  obtained 
In  said  election.  (2)  The  court  erred  in  ad- 
mitting the  evidence  shown  In  bill  of  excep- 
tions number  one.  (3)  Having  found  as  a 
fact  that  hut  four  copies  of  the  order  for, 
and  the  statutory  notice  of,  said  election, 
were  posted  twelve  days  prior  to  the  elec- 
tion, the  court  erred,  in  bis  conclusion  of 
law.  In  holding  that  the  election  was  not 
void,  and  In  rendering  judgment  in  favor  of 
contestee.'  These  assignments  are  grouped, 
and  under  them  three  propositions  are  urged. 
They  read  as  follows:  '(1)  The  local  option 
law,  being  for  a  particular  locality  only.  Is  a 
quasi  local  or  special  law,  and  depends  for 
Its  validity  upon  its  adoption  In  strict  con- 
formity with  the  law  permitting  its  adoption. 
(2)  The  posting  of  at  least  five  copies  of  the 
order  for  at  least  twelve  days  prior  to  the 
election  in  the  places  required  by  law  is  a 
Jurisdictional  fact,  without  which  the  peo- 
ple have  no  authority  to  assemble  and  vote, 
and  the  election  la  void.  (3)  The  local  option 
law  can  only  be  enforced  by  the  criminal 
courts.  The  court  of  criminal  appeals  being 
a  court  of  last  resort  in  criminal  cases,  the 
construction  placed  by  it  upon  the  statute  is 
biiidUig  upon  the  civU  courts.'  No  other  as- 
sigDHients  or  propositions  are  presented  or 
uiged.  The  evidence  referred  to  in  the 
second  assignment  of  error  was  that  offered 
by  the  contestee  In  support  of  his  special 
plea  above  set  out,  and  which  was  admitted 
over  the  objections  of  the  contestants;  the 
ground  of  objection  being  that  such  testi- 
mony was  immaterial  and  Irrelevant,  and 
that  the  character  of  notice  sought  to  be 
proved  by  said  evidence  is  not  notice  for  such 
elections  prescribed  by  law,  and  does  not  com- 
ply with  the  statute.  ▲  proper  bill  of  excep- 
tions was  reserved  to  the  admission  of  thla 
testimony. 

"Questl(Mi  1.  Did  the  failure  to  post  one 
of  the  five  copies  of  the  order  of  the  election 
for  twelve  days  prior  to  the  day  of  the 
election  render  the  election  void,  regardless 
of  the  fact  that  the  voters  of  the  county  had 
notice  of  the  election,  and  participated  there- 
in, 10  that  the  result  thereof  was  not  affect- 


ed by  the  failure  to  post  said  copy  In  due 
time? 

"Question  2.  The  question  just  propound- 
ed has  been  decided  by  this  court  in  this 
case  in  the  negative,  and  the  contestants,  In 
a  motion  for  rehearing,  have  asked  us  to 
reconsider  our  said  holding.  Is  our  said  hold- 
ing In  confiict  with  the  decisions  of  the  court 
of  criminal  appeals  In  all  or  any  of  the  fol- 
lowing cases,  viz.:  Ex  parte  Kramer,  19  Tex. 
App.  124;  Smith  v.  State,  Id.  444;  James  v. 
State,  21  Tex.  App.  350,  17  S.  W.  422;  Irish 
V.  State,  20  S.  W.  778;  Bowman  v.  State,  40 
S.  W.  798;  Bowman  v.  State,  41  S.  \V. 
635;  Shields  v.  State,  42  S.  W.  898;  and 
Frlckie  v.  State,  45  S.  W.  810,— and.  If  so, 
should  we  adhere  to  our  said  holding,  or 
reconsider  the  same,  and  decide  the  question 
In  accordance  with  the  decision  of  said  court? 

"Question  S.  Each  and  all  of  the  said  as- 
signments of  error  and  propositions  of  appel- 
lants were  overruled  by  this  court,  and  the 
judgment  herein  affirmed.  The  same  are 
again  presented  and  urged  In  a  motion  for 
rehearing  filed  by  appellants.  Was  there  er- 
ror in  the  action  of  this  court  In  holding  that 
said  assignments  and  propositions  were  not 
well  taken,  and  should  the  judgmoit  herein 
have  been  afilrmed  or  reversed?" 

The  contest  of  an  election  Is  a  special  pro- 
ceeding authorized  by  the  statute,  and  the 
courts  are  limited  In  their  Investigation  to 
such  subjects  as  are  specified  in  the  law. 
Wright  V.  Fawcett,  42  Tex.  206;  Rogers  v. 
Johns,  Id.  340.  The  following  article  of  the 
Bevlsed  Statutes  prescribes  the  ground  of 
contest:  "Art.  3307.  At  any  time  within  thir- 
ty days  after  the  result  of  the  election  has 
been  declared,  any  qualified  voter  of  the 
county,  justice's  precinct  or  sub-dlvlsion  of 
such  county,  or  in  any  town  or  city  of  such 
county  in  which  such  election  has  been  held, 
may  contest  the  snld  election  In  any  court  of 
competent  jurisdiction,  in  such  manner  as 
has  been  or  may  hereafter  be  prescribed;  and 
should  It  appear  from  the  evidence  that  the 
election  was  illegally  or  fraudulently  conduct- 
ed; or  that  by  the  action  or  want  of  action 
on  the  part  of  the  ofiicers  to  whom  was  en- 
trusted the  control  of  such  election,  such  a 
number  of  legal  voters  were  denied  the  priv- 
ilege of  voting  as  had  they  been  allowed  to 
vote  might  have  materially  changed  the  re- 
sult; or  if  It  appears  from  the  evidence  that 
such  Irregularities  existed  as  to  render  the 
true  result  of  the  election  Impossible  to  be 
arrived  at,  or  very  doubtful  of  ascertaining, 
the  court  shall  adjudge  such  election  to  be 
void,  and  shall  order  the  proper  officer  to  or- 
der another  election  to  be  held,  and  shall 
cause  a  certified  copy  of  such  judgment  and 
order  of  the  court  to  be  delivered  to  such 
officer  upon  whom  is  devolved  by  law  the 
duty  of  ordering  such  election."  As  used  In 
the  foregoing  article,  the  term  "election" 
means  the  act  of  casting  and  receiving  the 
ballots  from  .the  voters,  counting  the  ballots. 
and  making  returns  thereof.    State  t.  Tuck- 
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er,  M  Ala.  210.  Tbat  la  tbe  meaning  of  the 
word  "election"  in  ordinary  usage,  and  it 
must  be  so  construed;  tbere  being  nothing 
in  tlie  law  to  suggest  that  the  legislature 
intended  to  use  it  in  a  different  sense.  On 
the  contrary,  wherever  the  word  "election" 
appears  in  the  acts  of  the  legislature  upon 
this  subject,  It  seems  to  have  in  view  those 
things  to  be  done  on  the  day  of  the  election. 
In  contradistinction  to  the  acts  which  are 
to  be  done  preparatory  to  the  election.  Ai^ 
tide  3387  expresses  the  policy  of  the  legisla- 
ture to  be  that  a  law  of  this  character  shall 
not  be  put  in  force  unless  the  election  has 
been  fairly  conducted,  and  resulted  in  a  fair 
expression  of  the  will  of  the  voters.  To  ac- 
complish this  end,  the  statute  confines  the 
inquiry  to  those  proceedings  which  are  di- 
rectly connected  with  the  conducting  of  the 
election  itself.  The  posting  of  the  notices 
of  election  not  being  embraced  in  the  terms 
of  the  statute,  the  failure  to  post  one  of  such 
notices  for  12  days  prior  to  the  electim  con- 
stitutes no  ground  for  a  contest  of  election. 
We  answer  the  first  question  in  the  negative. 

A  contest  of  election  concludes  no  question 
which  may  be  Involved  In  a  prosecution  for 
the  violation  of  the  law  after  it  has  been 
declared  in  force.  Therefore  the  question  of 
conflict  between  the  decisions  of  the  court 
of  criminal  appeals  and  the  decision  of  the 
court  of  civil  appeals  is  immaterial. 

It  follows  from  what  we  have  said  that 
the  court  of  civil  appeals  correctly  afilrmed 
the  Judgment  of  tbe  district  court 


NORMAN  et  al.  v.  THOMPSON  et  a!. 

(Ooart  of  Civil   Appeals  of  Texas.     Nov.  29, 
1902.) 

LOOAL  OPTION   ELECTION— VALIDITT—NOTICB 
—TIME  OF  POSTING. 

1.  Under  Rev.  St.  art  8387,  relative  to  local 
option  elections,  and  providing  that  the  clerk  of 
court  shall  post  five  copies  of  the  order  of 
election  at  different  places  within  the  proposed 
limits  for  at  least  12  days  prior  to  the  day  of 
election,  etc.,  the  fact  that  one  copy  of  the 
order  was  posted  only  nine  days  before  the 
election  does  not  render  it  invalid,  where  the 
voters  of  the  county  had  actual  notice  of  the 
election,  and  the  result  was  not  affected  by  a 
failure  to  post  the  copy  of  the  order  the  full  12 
days. 

Appeal  from  district  court,  Hunt  county; 
H.  0.  Connor,  Judge. 

Election  contest  by  W.  F.  Norman  and  oth- 
ers against  R.  D.  Thompson  and  others. 
From  a  Judgment  for  contestees,  contestants 
appeaL    Afiirmed. 

For  opinion  of  supreme  court  on  certified 
questions,  see  72  S.  W.  62. 

Looney  &  Clark,  for  appellants.  O.  B. 
Meade,  for  appellees. 

TEMPLETON,  J.  A  local  option  election 
held  throughout  Hunt  county  on  May  3,  1902, 
resulted  in  favor  of  prohibition.  W.  F.  Nor- 
man  and   others   instituted  proceedings  to 


contest  the  election,  flie  connty  Judge  being 
named  as  contestee.  It  was  alleged  as 
ground  for  tbe  contest  tbat  one  of  the  five 
copies  of  the  order  for  tbe  election,  which 
were  posted  as  notices,  was  not  posted  12 
days  before  the  election.  Tbe  contestee  re- 
plied that  the  qualified  voters  of  tbe  connty 
bad  notice  of  the  election,  and  tluit,  if  the 
copy  of  the  order  In  question  was  not  posted 
at  the  proper  time,  the  failure  to  post  the 
same  did  not  affect  the  result  of  the  election. 
On  a  trial  Judgment  was  entered  for  the  con- 
testee, and  the  contestants  have  appealed. 

There  is  no  statement  of  facts  in  tbe  rec- 
ord. Tbe  trial  Judge  filed  conclusions  of 
fact,  wherein  be  found  that  tbe  particnlar 
copy  of  the  order  was  posted  only  9  days  be- 
fore the  election,  that  the  qualified  voters  of 
tbe  county  had  actual  notice  of  tbe  election, 
and  that  tbe  result  thereof  was  not  affected 
by  the  failure  to  post  the  copy  of  tbe  order 
12  days  before  the  election.  Upon  this  state 
of  facts  he  held  as  a  matter  of  law  that  tbe 
election  was  valid.  The  question  presented 
In  this  appeal  is  whether  tbe  failure  to  post 
the  copy  of  the  order  12  days  before  the  elec- 
tion rendered  the  election  void,  notwithstand- 
ing tbe  fact  that  tbe  qualified  voters  of  tbe 
county  bad  notice  of  the  election,  and  tbe 
further  fact  tbat  tbe  failure  to  post  tbe  copy 
of  the  order  In  due  time  did  not  affect  tbe  re- 
sult of  the  election. 

Tbe  method  of  giving  notice  of  a  local  op- 
tion election  Is  prescribed  by  article  3387, 
Rev.  St,  wblcb  provides  tbat  "the  clerk  of 
said  court  shall  post  or  cause  to  be  posted  at 
least  five  copies  of  said  order  of  election  at 
different  places  within  the  proposed  limits 
for  at  least  twelve  days  prior  to  the  day  of 
election,  which  election  shall  be  held  and  re- 
turns thereof  made  In  conformity  wltb  the 
provisions  of  the  general  laws  of  tbe  state 
and  by  the  officers  appointed  and  qualified 
under  such  laws."  The  first  contention  of 
appellants  Is  that  tbe  court  of  criminal  ap- 
peals has  repeatedly  construed  this  article 
of  the  statutes,  and  has  uniformly  held  that 
tbe  election  is  void  If  tbe  statutory  notice  has 
not  been  given;  that,  since  the  said  article 
has  been  so  construed,  tbe  legislature  has 
amended  tbe  same,  and  has  not  provided  that 
the  failure  to  give  the  statutory  notice  shall 
not  invalidate  the  election  if  the  voters  have 
notice  otherwise  of  tbe  election,  and  the  re- 
sult is  not  ttffected,  thereby  accepting  the 
construction  placed  on  the  said  article  by 
said  court  and  concluding  tbe  question  as  to 
the  legislative  Intent.  Tbe  following  cases 
ore  relied  on  by  appellants,  viz.:  Ex  parte 
Kramer,  19  Tex.  App.  124;  Smith  T.  State,  19 
Tex.  App.  444;  James  v.  State,  21  Tex.  App. 
356,  17  S.  W.  422;  Irish  t.  State  (Tex.  Cr. 
App.)  29  S,  W.  778;  Bowman  v.  State  (Tex. 
Cr.  App.)  40  S.  W.  798;  Bowman  v.  State 
(Tex.  Cr.  App.)  41  8.  W.  635;  Shields  v.  State 
(Tex.  Cr.  App.)  42  S.  W.  398;  and  Frlckle  v. 
State  (Tex.  Cr.  App.)  45  S.  W.  810.  In  tbe 
Kramer  Case,  which  was  a  habeas  corpus 
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proceeding,  the  court  said:  "In  the  statutes 
providing  for  such  elections  It  Is  required  that 
the  clerk  shall  post  or  cause  to  be  posted  at 
least  Ave  copies  of  the  order  for  election  at 
different  public  places  in  the  county  for  at 
least  twenty  days  prior  to  the  day  of  election, 
it  appears  from  the  record  in  the  case  before 
as,  and  is  a  fact  admitted  by  the  prosecution, 
that  this  requirement  of  the  law  was  not  ob- 
served. But  one  copy  of  the  order  for  the 
election  was  posted  twenty  days  prior  to  the 
election.  The  other  four  copies  were  posted 
less  than  twenty  days  prior  to  such  election. 
There  are  other  defects  in  the  election,  which 
are  perhaps  also  fatal  to  its  validity;  but  this 
one  alone  Is  sufficient  to  render  it  void  under 
our  view  of  the  law  and  the  previous  deci- 
sions of  this  court"  None  of  the  decisions 
referred  to  relate  to  the  question  of  notice. 
The  relator  was  discharged.  The  Smith  Case 
was  an  appeal  from  a  conviction  for  violat- 
ing the  local  option  law.  The  record  showed 
an  agreement  to  the  effect  that,  "after  the 
court  had  ordered  the  election,  and  prior  to 
the  holding  of  the  same,  only  three  certified 
copies  of  the  order  of  election  were  posted, 
*  *  *  and  that  these  were  the  only  notices 
of  said  election  that  were  ever  posted."  It 
was  held  that  the  election  was  void,  and  the 
prosecution  was  dismissed.  In  the  James  Case 
it  was  held  that  the  evidence  was  not  suffi- 
cient to  show  that  the  notices  were  posted, 
and  the  Judgment  was  reversed,  and  the 
cause  remanded.  This  case  was  overruled  by 
the  Irish  Case,  and  it  was  held  that  under 
the  statute  making  the  order  declaring  the 
resnlt  of  the  election  prima  facie  evidence  of 
the  regularity  of  the  proceedings  the  burden 
was  on  the  defendant  to  show  that  the  no- 
tices had  not  been  posted.  The  judgment 
was  affirmed.  The  Bowman  Cases  were  to 
the  same  effect,  and  both  Judgments  were  af- 
flrmed.  This  holding  was  again  followed  in 
the  Shields  Case,  and  It  was  held  that  the 
evidence  offered  by  the  defendant  to  show 
that  the  notices  were  not  posted  was  not 
sufficient  to  require  the  submission  of  the 
issue  to  the  Jury.  This  Judgment  was  also 
affirmed.  In  the  Frickie  Case,  which  was  a 
charge  of  violating  the  identical  law  in- 
volved In  the  Shields  Case,  it  was  held  that 
the  evidence  tending  to  show  that  the  notices, 
were  not  posted  was  such  that  it  was  the 
duty  of  the  court  to  submit  this  issue  to  the 
Jury.  Because  this  was  not  done,  the  Judg- 
ment was  reversed,  and  the  cause  remanded. 
After  the  decisions  in  the  Smith  and  Kramer 
Cases  had  been  rendered,  the  legislature 
amended  the  article  in  question,  and  changed 
the  time  for  posting  the  notices  from  20  to  12 
days,  and  omitted  the  word  "public"  from  the 
the  provision  regarding  the  place  of  posting 
the  notices. 

A  careful  examination  of  the  cases  cited 
shows  that  In  none  of  them  was  the  court 
considering  the  question  involved  in  tills  case; 
that  is,  whether  the  election  was  void  if  the 
statutory  notice  was  not  given,  notwitbstand- 
72  S.W.-5 


ing  the  fact  that  the  votera  bad  notice,  and 
that  the  result  of  the  election  was  not  af- 
fected by  the  failure  to  give  the  notice  pre- 
scribed by  law.  The  records  before  the  court 
in  the  Kramer  and  Smith  Cases  showed  that 
the  notices  were  not  posted.  In  the  Kramer 
Case  the  fact  was  admitted  by  the  prosecu- 
tion, and  in  the  Smith  Case  was  shown  by  an 
agreed  statement  In  this  condition  of  *'>'* 
records  it  was  held— and,  we  tliink,  properly— 
that  the  elections  were  void.  It  is  evident 
tliat  the  admissions  and  agreements  made  by 
the  state  In  these  cases,  as  al>ove  set  out, 
controlled  the  court  in  its  action  in  making 
final  disposition  of  the  prosecutions.  It  was 
conceded  by  the  state  in  each  of  the  cases 
that  the  statutory  notice  had  not  been  given, 
and  there  was  no  suggestion  that  the  voters 
had  actual  notice.  Notice  to  the  voters  is  es- 
sential to  the  validity  of  such  elections,  and, 
if  It  appears  that  the  notice  required  by  the 
statute  was  not  given,  the  presumption  is  that 
the  electors  did  not  have  notice.  An  appel- 
late court  passes  upon  a  case  on  the  record 
made  before  It,  and.  If  the  record  shows  a 
void  election,  It  will  be  so  adjudged.  The 
record  on  appeal  may  show  a  state  of  facts 
which  will  render  the  election  void,  when,  tf 
ail  the  facts  were  disclosed,  the  election 
would  be  valid.  An  election  is  either  void 
or  valid.  If  it  is  void  for  any  reason.  It 
cannot  be  made  valid.  But  a  valid  election 
may  be  made  to  appear  void  by  a  record  on 
appeal,  and  the  court  will  dispose  of  the  case 
on  the  record,  and  not  on  some  theory  not 
suggested  by  the  facts  contained  in  the  tt'an- 
script  On  the  other  Iiand,  a  void  election 
may  appear  to  be  valid.  In  the  very  list  of 
cases  dted  by  appellants  the  court  of  crim- 
inal appeals  recognized  and  applied  the  rules 
stated.  In  the  Shields  Case  the  election  was 
held  valid,  and  the  appellant  was  compelled 
to  pay  the  penalty  of  a  violated  law.  In  the 
Frickie  Case  it  was  held  that  the  same  law 
as  that  involved  in  the  Shields  Case  may  not 
have  been  legally  adopted,  and  the  cause  was 
remanded  for  a  further  trial  of  the  issue. 
Again,  if  the  election  is  void,  it  is  not  made 
valid  by  the  order  of  the  court  declarhig  the 
result  and  yet  it  was  held  In  the  Irish,  Bow- 
man, Shields,  and  Frickie  Cases  that  convic- 
tions for  violating  the  law  would  be  sus- 
tained, so  far  as  the  question  of  giving  notice 
of  the  election  was  concerned,  upon  proof  of 
the  entry  of  such  order.  It  Is  therefore  clear 
that  because  a  particular  election  has  been 
held  void  on  a  record  showing  that  the  statu- 
tory notice  of  election  was  not  given  is  not 
decisive  of  the  question  whethen  all  elections 
held  without  that  character  of  notice  are  in- 
valid. The  very  question  which  was  before 
the  court  of  criminal  appeals  and  considered 
and  decided  by  that  court  in  the  cases  cited 
was  whether  an  election  shown  by  the  record 
to  have  been  held  without  the  statutory  no- 
tice being  given,  there  toeing  no  suggestion 
that  the  voters  had  actual  notice,  was  a  valid 
election.    This  is  not  the  question  presented 
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in  thla  case.  The  question  here  to  wbetfaer, 
If  tbe  statutory  notice  was  not  given,  tbe 
election  wonld  nevertheless  be  valid,  provided 
tbe  voters  had  actual  notice,  and  the  failure 
to  comply  with  the  statute  ^d  not  affect  the 
resnlt  of  the  election.  That  this  question 
vras  not  passed  on  by  the  court  of  criminal 
appeals  is  shown  by  the  fact  that  in  none  of 
their  (pinions  is  there  the  slightest  refer- 
ence to  it.  When  the  state  of  the  law  upon 
that  question  is  considered,— as  it  will  be 
later  on  in  this  opinion,— It  is  Inconceivable 
that  tbe  court  should  have  determined  the 
questiou  without  paying  it  "the  cold  respect 
of  a  passing  glance."  The  fact  is  that  the 
question  has  never  been  considered,  much  less 
decided,  by  the  court  of  criminal  appeals,  and 
the  legislature,  In  amending  the  article  of  the 
statute  respecting  notice,  did  not  have  in 
mind  a  decision  which  was  never  rendered. 
The  contrary  contention  has  been  urged  by 
eounsel  for  appellants  with  zeal  and  ability, 
lint  our  conviction  is  strong  that  their  con- 
tention is  unsound. 

We  now  come  to  a  consideration  of  the 
question  on  its  merits.  Tbe  case  turns  on 
the  construction  to  be  placed  on  article  3387, 
quoted  in  the  beginning  of  this  opinion.  It 
is  our  duty  to  ascertain  the  legislative  will 
and  follow  it.  Was  it  the  Intention  of  the 
legislature  that  a  failure  to  comply  with  the 
statute  in  respect  to  giving  notice  of  the 
election  should  render  the  election  void,  re- 
gardless of  whether  the  voters  liad  actual 
notice  and  of  whether  the  failtare  to  comply 
with  the  statute  affected  the  result?  Where 
such  intention  exists,  it  Is  usually  manifest- 
ed by  incorporating  an  express  declaration 
to  that  effect  in  the  statute.  It  must  be 
held  that  the  legislature  had  in  mind  this 
rule  of  law  when  the  article  in  question 
was  adopted,  and,  as  the  article  contains 
no  such  declaration,  it  will  be  presumed  that 
no  such  Intention  existed,  unless  the  lan- 
guage of  tbe  article  forbids  such  presump- 
tion. The  statute  is  expressed  in  mandatory 
terms,  but  this  fact  does  not  necessarily  re- 
quire the  construction  propounded  by  appel- 
lants. In  discussing  the  effect  of  the  use 
of  the  word  "shall"  In  another  article  of  the 
statute  relating  to  the  designation  of  election 
precincts,  our  supreme  court,  in  Davis  v. 
State,  75  Tex.  433,  12  S.  W.  962,  said:  "It 
may  be  said  that  the  use  of  the  word  'shall' 
shows  that  the  provision  is  mandatory.  That 
it  is  a  command  to  the  commissioners'  court 
may  be  granted,  but  it  does  not  follow  that 
it  is  mandatory  in  the  sense  that  It  makes 
a  complin ni<e  with  tbe  provision  essential 
to  the  validity  of  the  election.  The  word 
'shall'  has  been  frequently  construed  as  not 
mandatory  when  the  provision  In  which  it 
was  found  did  not  confer  a  private  right, 
and  the  public  interest  did  not  demand  such 
construction."  In  that  case  the  court  de- 
clared that  "the  main  design  of  all  election 
laws  Is,  or  should  be,  to  secure  a  fair  ex- 
pression of  the  popular  will  in  the  speediest 


and  most  conventeot  manner;  and  we  tbink 
that  a  failure  to  comply  wltb  provistons  not 
essential  to  attain  that  object  shonid  not 
avoid  the  election.  In  tbe  absence  of  lan- 
guage clearly  showing  that  socb  was  tbe  leg- 
lalBtlve  Intent."  The  court  called  attention 
to  the  fact  that  the  statute  there  consid- 
ered did  not  contain  an  express  declaration 
that  a  failure  to  comply  with  its  require- 
ments should  avoid  the  election,  and  It  was 
held  that  the  statute  was  directory,  al- 
though the  article  there  construed  was 
couched  in  mandatory  language.  To  similar 
effect  is  the  decision  of  the  court  of  crim- 
inal appeals  in  Snead  v.  State,  40  Tex.  Cr. 
R.  262,  49  S.  W.  595.  The  object  of  the  leg- 
islature in  enacting  the  article  under  consid- 
eration In  the  case  at  bar  was  to  insnre 
notice  to  tbe  voters  of  the  election.  Voss  v. 
Terrell  (Tex.  Civ.  App.)  34  S.  W.  170.  No- 
tice to  the  voters  is  essential  to  the  validity 
of  such  elections,  but,  if  the  voters  have 
actual  notice.  It  is  apparent  that  the  statu- 
tory notice  is  unnecessary.  In  the  very  na- 
ture of  things,  the  posting  of  only  five  no- 
tices in  a  great  county  like  Hunt  would 
amount  to  no  more  than  constructive  notice 
to  the  mass  of  the  people.  In  such  case  it 
is  easily  conceivable  that  the  notice  received 
by  tbe  voters  in  the  progress  of  the  cam- 
paign would  be  more  general  and  effective 
tlian  that  derived  from  the  statutory  notices. 
The  object  of  the  law  requiring  copies  of 
the  order  of  election  to  be  posted  being 
simply  to  provide  for  notice  to  the  voters,  to 
hold  the  election  void  because  one  of  the 
copies  was  not  posted  for  quite  tbe  full  time 
would  accomplish  no  good  purpose  if  the 
voters  had  actual  notice  of  the  election.  We 
think  that  literal  compliance  with  the  stat- 
ute should  be  required  only  when  necessary 
to  protect  the  electors  In  their  right  of  suf- 
frage, and  that  such  was  the  intention  of  tbe 
legislature.  To  hold  otherwise  would  be  to 
sacrifice  the  purpose  and  spirit  of  the  law 
to  form  and  literalism,  and  this  cannot  l>e 
permitted.  It  Is  significant  of  the  intention 
of  the  legislature  that  the  article  providing 
for  notice  contains  a  clause,  also  in  manda- 
tory language,  requiring  the  election  to  be 
held  and  the  returns  thereof  to  be  made  In 
conformity  with  the  provisions  of  the  gen- 
eral laws  regulating  elections.  Many  of  the 
provisions  referred  to,  although  mandatory 
in  form,  have  been  held  to  be  merely  di- 
rectory. It  is  not  an  unreasonable  conclu- 
sion that  the  legisl.itnre  intended  a  likf 
construction  to  be  placed  on  the  provision  re- 
specting notice,  since  that  provision  Is  incor- 
porated In  tlie  same  article  with  the  require- 
ments concerning  the  manner  of  holding  the 
election.  And  by  article  3390  it  is  provided 
that  the  order  of  the  court  declaring  the  re- 
sult of  the  election  shall  be  prima  facie  evi- 
dence that  all  the  provisions  of  tbe  law 
have  been  complied  with  in  giving  notice  of 
and  holding  such  election,  again  placing  the 
giving  of  notice  on  the  same  footing  with 
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the  provielonB  regarding  fbe  holding  of  the 
election.  The  very  qnestlon  raised  in  this 
case  bas  never  before  been  presented  for  de- 
cision In  this  state.  In  Swenson  v.  Mc- 
Laren (l>ex.  Civ.  App.)  21  S.  W.  800,  tt  was 
held  ttet  a  scbool  tax  election  was  void 
becanse  tbe  notices  of  election  were  issued 
and  signed  l^r  tbe  county  Judge  when  the 
law  required  the  same  to  be  signed  by  tbe 
sho-ifr.  Tbe  coart  said  that  the  voters  were 
required  by  law  to  assemble  only  at  the  call 
of  the  sheritr,  and  not  at  the  call  of  the 
TOunty  jadge.  In  Field  v.  Hall  (Tex.  Civ. 
App.)  40  S.  W.  749,  It  was  held  that  a  stock- 
law  election  was  Invalid  because  the  county 
judge,  without  anthority  from  tbe  commis- 
sioners' court,  changed  the  time  of  holding 
the  election,  the  court  alone  having  power 
nnder  the  law  to  ftx  the  time  of  election. 
It  is  obvious  that  these  cases  are  not  In 
point  In  the  first  case  the  notices  were  null 
and  void  becanse  not  issued  by  the  proper 
ofllcer,  and  there  was  no  attempt  to  show 
that  tbe  voters  had  notice  otherwise  of  tbe 
election.  In  the  second  case  tbe  election 
was  held  on  a  day  different  from  that  fixed 
by  the  court  having  power  to  set  the  time 
of  holding  the  election  and  was,  therefore,  a 
nullity.  The  question  has,  however,  receiv- 
ed consideration  in  other  Jurisdictions.  In 
Am.  ft  Eng.  Enc.  of  Law,  vol.  10,  p.  628, 
tbe  rule  Is  thus  stated:  "In  the  case  of  spe- 
rinl  elections,  however,  when  the  law  does 
not  fix  the  time  and  place  for  holding  same, 
bat  they  are  to  be  fixed  by  some  authority, 
fallnre  to  give  such  notice  or  issue  a  procla- 
mation of  the  election  will  render  it  a  nulli- 
ty, unless  the  people  have  actual  knowledge, 
and  attend,  so  that  tbe  result  is  not  affected. 
It  It  appears  that  the  people  generally  liad 
■etnal  notice  of  a  special  election,  so  that 
the  result  would  not  have  been  different  it 
proper  notice  bad  been  given,  failure  to  give 
such  notice  does  not  vitiate  tbe  election." 
In  McCrary  on  Elections,  sees.  176  et  sequa, 
tbe  question  Is  discussed,  and  tbe  rule  an- 
nonnced  that,  when  tbe  election  bas  been 
held  at  the  proper  time  and  place,  and  the 
electors  had  notice  and  participated  in  it,  the 
want  of  such  notice  as  the  law  provides  will 
not  render  it  void.  One  of  tbe  earliest  cases 
involving  the  question  arose  in  Ohio,  and 
was  considered  by  the  supreme  court  of  that 
state  In  Foster  v.  Scarff,  15  Ohio  St.  532. 
Legal  notice  was  not  grlven,  and  the  election 
was  held  void.  Bnt  In  concluding  the  opin- 
ion the  court  uses  this  language:  "In  de- 
cldhig  this  case,  however,  we  do  not  Intend 
to  zo  beyond  tbe  case  before  us,  as  presented 
by  its  own  peculiar  facts.  We  do  not  intend 
to  bold,  nor  are  we  of  opinion,  that  the  no- 
tice by  proclamation  as  prescribed  by  law 
is  per  se.  In  all  snpposable  cases,  necessary 
to  the  validity  of  an  election.  If  such  were 
tbe  law,  It  would  be  In  tbe  power  of  a  min- 
isterial officer  by  a  misfeasance  always  to 
prevent  a  legal  election.  We  have  no  doubt 
that,  when  an  election  is  held  In  other  re- 


spects as  prescribed  !>y  law,  and  aotlee  in 
fact  of  the  election  Is  breugbt  heme  to  the 
great  body  of  the  electon,  tlioegta  derived 
through  means  oOier  than  the  prochoaatlea 
which  the  law  prerctlties,  muA  cleethm 
wonld  be  valid."  In  fbe  case  of  'Wheat  v. 
Smtth,  7  8.  v.  m,  13ie  very  potet  was  de- 
cided by  the  sapreme  court  ■m  Arkansas. 
That  case  waa  a  contest  off  a  special  elec- 
tion held  to  411  a  vacancy  1b  as  office.  It 
was  doobtfirl  tmn  tbe  evidence  whether  the 
notice  reqnlred  by  larw  had  beea  given,  but 
it  was  shown  that  the  vetere  had  notice  In 
fact,  and  that  Oie  remit  was  not  affected 
by  the  failure  to  give  the  statutory  notice. 
In  discussing  tbe  tssue  the  coart  said: 
"When  a  Q>eclal  election  to  fill  a  vacancy 
Is  ordCTed,  there  Is  no  presumption  that  the 
voters  know  tbe  date  fixed  by  tbe  writ  of 
election,  and  they  must  be  hifermed  of  It. 
But  the  established  rule  is  that  tbe  parttcn- 
lar  form  and  mamier  pointed  «at  by  tbe 
statute  for  glvtog  notice  la  not  easentlal. 
Actual  netlee  to  the  great  body  of  electors  is 
sufficient.  Tbe  (luestloB  In  ench  eases  is 
whether  tbe  want  of  the  etalutury  notice  has 
resulted  in  depriving  sufficient  of  the  elect- 
ors of  the  opportunity  to  exercise  their  fran- 
chise to  change  the  result  of  the  election. 
When  the  electloa  is  legally  orlned,  and  the 
electors  are  actually  apprised  of  the  time 
and  place  for  holding  It,  the  misfeasance 
or  nonfeasance  of  tbe  officer  upon  whom  tbe 
statute  devolves  the  iutf  of  flving  the  elec- 
tion notice  oaanot  deprive  tbe  dectors  of 
the  power  to  express  their  will  through  their 
ballots."  Another  ease  In  point  ia  ttiat  of 
In  re  Howley,  70  N.  Y.  Snpp.  20S,  decided 
by  the  supreme  ooart  of  that  state  in  1901. 
A  local  optten  etectlen  was  ordered,  and  it 
was  the  duty  of  the  town  clerk,  under  the 
statute,  to  post  notices  of  the  election.  This 
he  wholly  failed  to  do,  bnt  the  voters  had 
actual  Botliee.  It  was  held  Uiat  tbe  election 
was  valid,  tbe  eoort  saying:  "As  I  have 
aald  before.  It  was  the  duty  of  tbe  town 
clerk  to  give  notice  of  tlie  vote  on  local  op- 
tion. •  •  *  The  «tatate  in  respect  to  his 
duties  Is  directory  only.  In  case  of  a  failure 
of  tbe  town  clerk  to  post  and  pubUsh  the 
notice,  where  tbe  electors  were  not  given 
other  notice,  the  vote  east  wonld  be  void, 
and  the  will  of  the  people  thwarted  by  the 
willful  refusal  of  that  officer  to  pertorm  bis 
duties.  Bat  that  is  not  the  case  here.  The 
end  sought  to  be  attained  by  the  statute, 
to  wit,  tbe  giving  of  notice  of  the  questions 
to  be  voted  for  at  the  town  meeting,  was 
accomplished  In  this  case,  ns  already  ci(>Mi'ly 
appears."  To  the  same  effect  is  the  case  of 
Little  V.  Langlie,  67  N.  W.  968.  S2  L.  R.  A. 
723,  decided  by  the  eupreme  court  of  North 
Dakota.  The  qneatlon  voted  on  related  to 
the  location  of  a  coimty  seat  The  sufficien- 
cy of  the  notice  was  assailed,  and  the  court 
held  that  there  was  a  substantial  compliance 
with  the  statute,  but  that  as  the  voters  had 
notice  ia  fact,  and  a  full  vote  was  polled. 
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tbe  defect  In  the  notice,  if  any,  did  not  atCect 
the  validity  of  the  election. 

The  authorities  quoted  from  above  and 
the  cases  cited  therein,  are  believed  to  be 
decisive  of  the  question.  Tbe  overwhelming 
weight  of  authority  is  unquestionably  in 
favor  of  the  contention  of  appellee  that  the 
failure  to  give  the  statutory  notice  of  an 
election,  if  the  voters  had  knowledge  of  and 
participated  in  tbe  election,  so  that  the  re- 
sult thereof  was  not  affected  by  the  failure 
to  give  notice  in  the  manner  prescribed  by 
law,  will  not  vitiate  the  election.  We  do  not 
desire  to  be  understood  as  disparaging  the 
notice  required  by  the  statute.  When  such 
notice  is  not  given,  the  evidence  offered  to 
«how  actual  notice  will  be  closely  scrutiniz- 
ed, and,  unless  it  is  sufficient  to  show  with 
reasonable  certainty  that  no  Injury  has  re- 
sulted from  the  failure  to  give  precise  legal 
notice,  the  election  will  be  declared  void. 
No  question  concerning  tbe  sufficiency  Of  the 
evidence  is  presented  in  this  case. 

The  judgment  of  the  trial  court  was  in 
accordance  with  the  views  above  expressed, 
and  will  therefore  be  affirmed.    Affirmed. 


INTERNATIONAL,   &   O.   N.   R.   00.  T. 

YOUNG  et  al. 

(Coart  of  Civil  Appeals  of  Texas.     Feb.   21, 
1903.) 

CARRIERS— LIVB  STOCK— NEGLIGENT  INJURY— 
INSTRUCTIONS-DUTY  OP  CARRIER— LIMITA- 
TION OF  LIABIUTY— MEASURE  OF  DAMAGES. 

1.  luan  action  for  damages  to  stock  shipped 
over  defendant's  road,  a  charge  that  a  common 
carrier  is  required  to  carry  stock  to  its  destina- 
tion in  as  safe  and  speedy  a  way  "as  possible" 
is  erroneons,  only  reasonable  diligence  l>eing 
required. 

2.  lu  an  action  against  a  railroad  company 
tor  damages  for  injuries  to  stock  in  shipment, 
a  charge  should  be  g^iven  relieving  defendant 
from  liability  if  the  injuries  were  occasioned 
by  the  inherent  vidousness  of  the  stock,  or 
their  propensity  to  injure  one  another. 

8.  Where  a  railroad  company's  contract  for 
the  shipping  of  stock  limited  the  liability  of 
the  carrier  to  its  own  line,  an  instruction  should 
be  given,  in  an  action  for  injury  to  the  stock, 
that  defendant  would  not  be  liable  for  injuries 
resulting  after  the  stock  passed  out  of  its  pos- 
session. 

4.  In  an  action  against  a  railroad  company 
for  injuries  to  stock  while  in  transit  over  de- 
fendant's road,  the  measure  of  damages  was 
the  market  value  of  the  stock  at  the  point  of 
destination,  and  evidence  of  what  the  stock  sold 
for  at  a  different  time  and  place  was  inadmissi- 
ble. 

Appeal  from  TravlB  county  court;  Geo. 
Calhoun,  Judge. 

Action  by  J.  R.  Young  and  others  against 
the  Intcmationai  &  Great  Northern  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.     Reversed. 

5.  R.  Fisher,  J.  H.  Talllchet,  and  N.  A. 
Btedman.  for  appellant  John  Doweil,  for 
appellees. 

1  4.  See  Carrlen,  vol.  *,  Cent  Die.  |  B6^ 


FISHER,  G.  J.  This  is  an  action  by  Young 
and  others  against  the  railroad  company  to 
recover  damages  for  Injuries  alleged  to  have 
been  sustained  to  two  cars  of  horses  and 
mules  shipped  by  the  appellees  over  the  ap- 
pellant's road  from  Austin,  Tex.,  to  Longview, 
and  from  there,  over  the  Texas,  Saline  Val- 
ley ft  Northwestern  Railroad  to  Carthage, 
Tex.  Verdict  and  judgment  were  in  favor 
of  the  plaintiffs  for  $522.  As  grounds  of  re- 
covery, plaintiffs  pleaded  that  there  was  a 
delay  In  the  transportation  of  the  stock  to 
their  destination,  and  rough  handling  and 
usage,  of  such  a  character  as  caused  loss 
and  damage  to  the  plaintiffs. 

Tbe  court,  among  other  charges,  inatmcted 
the  jury  as  follows:  "The  law  requires  a 
common  carrier  who  receives  stock  for  trans- 
portation to  carry  and  transxKirt  tbe  same 
from  place  of  shipment  to  the  place  of  des- 
tination In  as  safe  and  speedy  a  'way  as 
possible,  and  to  deliver  the  same  in  like  or- 
der and  condition  as  received,  ordinary  wear 
and  tear  excepted."  The  common-law  lia- 
bility of  a  carrier  for  the  transportation  of 
stock  is  the  same  as  that  imposed  upon  it  in 
the  carriage  of  other  freight  except  as  to 
such  injuries  ttiat  may  liave  been  caused  by 
the  inherent  vice  and  the  nature  of  the  stock 
itself,  and,  as  stated  in  the  charge  of  the 
court,  "ordinary  wear  and  tear  excepted." 
which  we  construe  to  mean  the  depreciation 
in  value  which  results  from  the  mere  trans- 
portation itself,  unaccompanied  by  negligence 
of  the  carrier.  But  in  expediting  tbe  ship- 
ment the  law  does  not  require  that  it  should 
be  transported  in  as  speedy  a  way  as  possible. 
The  carrier  must  exercise  reasonable  dili- 
gence to  transport  and  deliver  the  property 
at  its  destination,  exercising  the  care  neces- 
sary to  comply  with  Its  contract  of  ship- 
ment; keeping  in  view  the  character  of  the 
commodity,  its  likelihood  of  deterioration  and 
loss  in  value  by  reason  of  delay.  Tbe  bur- 
den placed  by  the  charge  of  the  court,  to 
transport  in  as  speedy  a  way  as  possible, 
was  too  great  and  therefore  the  court  erred 
in  giving  the  charge  quoted. 

The  court  did  not  err  in  the  charge  com- 
plained of  in  appellant's  second  aasignm^it 
of  error.  Upon  another  trial  of  the  case,  we 
would  suggest  that  in  addition  to  relieving 
the  appellant  from  liability  for  the  usual 
wear  and  tear  incident  to  the  transportation, 
as  stated  in  the  charge  of  the  court  the 
charge  should  also  be  framed  so  as  to  re- 
lieve the  appellant  from  liability  for  injuries 
to  tbe  stock  occasioned  by  their  inherent 
vlciousness,  or  propensity  to  injure  one  an- 
other. 

The  facts  of  the  case  did  not  call  for  the 
charge  which  the  appellant  in  its  third  as- 
signment of  error,  contends  should  have  been 
given  to  the  jury.  If  the  plaintiff  could  be 
burdened  with  tbe  duty  of  feeding  and  water- 
ing the  stock,  it  does  not  appear  that  he  was 
guilty  of  any  negligence  or  want  of  care  la 
this  respect 
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Wbat  we  ksTC  aald  in  diflposing  of  the  sec- 
ond asslg^nment  dlapoMa  of  appdlanf b  fifth 
asslgfnment  of  error,  as  the  court  upon  an- 
other trial  'Will  doubtless  submit  the  issue 
raised  by  this  last  assignment  of  error.  The 
same  ruling  also  applies  to  appellant's  ilxtb 
assignment  of  error. 

We  are  of  the  opinion  that  appellant's 
seventh  and  eighth  assignments  of  error  are 
well  taken.  Under  the  aTerments  of  the 
plalntHTs  petition,  in  seeking  to  hold  the  ap- 
pellant liable  for  damages  that  occurred.  If 
any,  upon  a  different  line  of  road,  together 
with  the  contract  of  transportation,  which 
limited  the  liability  of  appellant  to  its  own 
line,  the  instruction  to  the  jury  insisted  ux>on 
by  the  appellant  was  authorized,— to  the  ef- 
fect that  it  would  not  be  liable  for  injuries 
that  may  have  resulted  to  the  stock  after  it 
passed  out  of  its  possession  at  Longvlew. 

The  evidence  complained  of  in  appellant's 
ninth  assignment  of  error  was  not  admissible. 
The  market  value  of  the  stock  at  Carthage 
was  tlie  measure  of  damages.  This  value 
being  proven,  it  was  error  for  the  court  to 
admit  evidence  of  what  the  property  sold 
for  at  a  different  time  and  place. 

For  the  errors  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded.  Reversed 
and  remanded. 


ROUNTREE  v.   THOMPSON  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Feb.   19, 
1903.) 

TRESPASS  TO  TRY  TITLE— FINDINGS  OP  PACT. 

1.  The  court  of  dvil  appeals  is  not  required 
to  make  a  finding  of  fact  based  on  testimony 
consiRting  of  writteu  instraments,  concerning 
which  there  is  no  conflict. 

2.  In  trespass  to  try  title,  the  court  of  civil 
appeals  will  not  make  a  fiudiog  of  fact  that  a 
deed  which  is  the  first  link  in  a  party's  chain 
ot  title  embraces  the  land  sued  for;  that  being 
a  (jnestion  of  law,  which  the  coart  is  not  re- 
qoired  to  determine  where  the  case  is  decided 
on  other  grounds. 

3.  Where  the  chain  of  title  in  trespass  to  try 
title  is  set  out  in  the  statement  of  facts,  the 
conrt  will  not  make  a  finding  of  fact  as  to  the 
raflicieucy  of  the  deeds  to  pass  title;  that  be- 
ing a  question  of  law. 

On  motion  for  additional  conclusions  of 
fact.  Motion  denied  in  part  and  granted  in 
part 

For  former  opinion,  see  71  S.  W.  674, 


KEY,  J.  Appellant  has  filed  a  motion  re- 
questing us  to  file  what  are  termed  "addi- 
tional conclnsions  of  fact";  but,  in  the  main, 
the  motion  is  a  request  that  we  state  cer- 
tain testimony,  couBlsting  of  written  instru- 
ments,  such  as  deeds.  This  we  are  not  re- 
quired to  do.  There  Is  no  conflict  in  the 
testtmony  bearing  on  the  questions  referred 
to  in  the  motion;  and,  this  being  the  condi- 
tion of  the  record,  if  this  court  makes  a  find- 
ing of  fact  without  evidence  to  support  it, 
the  supreme  court  will  disregard  such  find- 


ing. Therefore,  without  setting  out  the  tes- 
timony upon  which  the  findings  are  made, 
we  make  findings  on  the  issues  referred  to 
In  the  motion  as  follows:  (1)  The  instrument 
from  Resin  Bym  to  Wm.  W.  Thompson  ap- 
plies to  the  land  in  controversy.  (2)  We  hold 
(as  matter  of  law,  however)  that  the  title 
thus  conveyed  was  a  legal  title.  (3)  We  hold 
that  the  defendants  failed  to  show  that  John 
P.  White  and  John  Ireland  were  innocent 
purchasers  of  the  land.  (4)  We  hold  (as 
matter  of  law,  however)  that  the  plaintiffs 
did  not  recover  more  land  than  the  proof 
shows  they  were  entitled  to. 

As  stated  above,  on  the  issues  referred  to, 
there  is  no  conflict  in  the  testimony,  the  most 
of  which  consists  of  written  Instruments. 

On  the  third  question  the  motion  requests 
us  to  find  as  a  fact  that  the  deed  from  Resin 
Bym  to  the  administratrix  of  the  estate  of 
Richard  R.  Royall,  dated  March  13,  1850  (be- 
ing the  first  link  in  appellant's  chain  of  title 
from  Bym),  correctly  described  the  east  or 
lower  one-third  of  the  league  and  labor  sur- 
vey In  question,  and  embraces  the  land  sued 
for.  This  we  decline  to  do.  There  was  no 
other  testimony  aiding  the  description  given 
in  the  deed  referred  to,  and  it  is  not  a  ques- 
tion of  fact,  but  a  question  of  law,  whether 
the  deed  conveys  any  particular  portion  of 
the  Thompson  league  and  laI>or;  and,  as  we 
affirmed  the  judgment  on  another  ground,  we 
are  not  required  to  decide  that  question. 
The  description  in  the  deed  is  as  follows: 
"One-third  of  a  league  and  labor  patented  to 
me  by  the  republic  of  Texas,— patent  bearing 
date  the  18th  day  of  Feb'y,  1846,— and  sit- 
uated on  the  Llano  river,  about  86  miles  north, 
10°  west,  from  San  Antonio;  said  one-third  of 
said  league  and  labor  to  be  taken  off  from  said 
league  and  labor  as  follows,  to  wit:  Com- 
mencing in  the  margin  of  said  river  at  the 
northeast  comer  of  said  league  and  labor  at 
a  hackberry  marked  HH,  from  which  a  hack- 
berry  marked  W  bears  north,  66°  west,  10 
raras,  and  a  hackberry  marked  X  bears 
north,  43°  east,  2  varas;  .thence  with  the 
front  line  of  said  league  and  labor,  with  the 
meanders  of  the  Llano,  to  a  point  from  which 
a  line  drawn  and  ran  parallel  to  the  side 
lines  of  said  league  and  labor  to  the  back 
line  thereof,  and  following  the  said  back  line 
to  the  comer  of  said  league  and  labor,  and 
then  following  the  side  line  of  said  league 
and  labor  to  the  place  of  beginning." 

We  are  also  asked  to  find  as  a  fact  that, 
if  the  deed  from  the  administratrix  of  the  es- 
tate of  Richard  Royall  to  John  S.  Royall  is 
sufficient  to  pass  title  to  the  land  in  contro- 
versy, appellant's  chain  of  title  is  otherwise 
regular.  The  chain  of  title  referred  to  is  set 
out  in  the  statement  of  facts,  and  whether 
or  not  it  is  regular  is  a  question  of  law. 
Several  objections  are  urged  to  it  in  appel- 
lees' brief,  one  of  which  we  decided  in  ap- 
pellees' favor,  and  therefore  deemed  it  im- 
necessary  to  pass  upon  the  others.  We  still 
adhere  to  that  view,   and  leave  imdecided 
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quite  a  nnmhwr  ol  (jotKOana  ot  law  urged 
by  i^iiielleeB  In  mpport  ef  tke  Judgment 

The  motion  la  ia  part  graBted.  aad  in  part 
denied. 


GOUT,  a  &  S.  P.  RT.  CO.  T.  DDNSON. 

(Conrt  of  CiTU  Aypeals  of  Tezaa.    Feb.  ^ 

1003.) 

KSGLIGENCK-PBRSONiU.  INJUBIHS-AjOaBATA- 

TION— INSTRUCTIONS— FAILURB    TO 

HAKB  SPOCIFIC  APPUCATION. 

1.  In  an  actiaa  for  pei'aeaal  injvrieB,  defend- 
ant specifically  pleaded  tkat  plaintiS  did  not 
use  ordinary  care  to  effect  a  cure,  and  did  not 
follow  tfae  directions  ot  bis  physician^wliereby 
his  triTial  iajory  was  asgrsTated.  The  conrt 
charged  that  it  was  the  isnt7  at  plaintiff  to  ex- 
ercise such  caie  as  a  person  of  ordinary  pru- 
dence would  have  exercised  to  effect  a  cure, 
and  tijat  he  couH  not  recorer  for  any  injniy 
whiclt,  hy  the  use  of  each  cars,  he  oould  ha-ve 
avoided.  HtU  tluit,  tboagk  thia  iaotmction  was 
abstractly  correct,  it  was  error  to  refuse  to 
charge  that,  if  plaintiff  negligently  violated  the 
iustrnctioDs  of  Ms  lAysician,  and  negligently 
used  his  injured  legr.  and  tfaeixby  prevented  re- 
covery, he  could  not  recover  addmoaal  damages 
caused  by  such  neglecL 

Appeal  fnKB  Milam  miaaty  court;  R.  B. 
Pool,  Judge. 

Action  by  J.  8.  I>eaaoB  againat  ttae  Golf, 
Colorado  ft  Santa  F6  Railway  Company. 
From  a  Jadgmest  for  plaiatiS,  ditfendant 
appeala.    Reversed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant   U.  3.  Hearreii,  for  app^iee. 

STRSETMAN,  J.  Appellee  obtained  Judg- 
ment for  personal  injariee  sustained  by  him 
at  night  ia  striklag  his  leg  against  a  steel 
rail,  alleged  to  bave  been  negligently  placed 
by  appellant  in  tbe  approach  to  Its  depot  at 
Milano,  Tex.  The  Injury  did  not  at  first  ap- 
pear to  be  serious,  and  after  a  little  whUe 
appellee  undertook  to  work  for  tbe  Inter- 
national ft  Great  Nortbern  Railway  Com- 
pany, but  he  was  unable  to  continue  his 
work,  and  then  consulted  a  physician,  who 
advised  him  not  to  use  his  leg  and  stay  off 
bis  feet  for  a  few  days.  The  doctor  also, 
either  at  that  time  or  afterwards,  directed 
him  to  use  crutches.  Appellant  among  other 
defenses,  made  the  following  special  allega- 
tion: *^hat  plaintiff  did  not  use  ordinary 
and  proper  care  and  diligence  to  effect  a 
cure,  and  did  not  give  his  injured  limb  proper 
rest,  and  that  be  did  not  follow  the  direc- 
tions of  tbe  physician  whom  he  employed 
to  attend  him;  and  that  by  bis  failure  to 
give  his  limb  proper  rest  and  his  disobedience 
of  the  directions  of  his  physician,  as  well 
as  in  other  respects,  plaintiff  was  guilty  of 
negligence,  which  aggravated  bis  alleged 
trivial  injury,  but  for  which  negligence  bis 
said  trivial  injury  would  have  been  cured 
In  a  few  days."  There  was  evidence  tend- 
ing to  show  that  appellee  had  not  followed 
the  instructions  of  his  physician,  and  that, 
if  he  had  done  so,  his  Injuries  would  not 
have  been  so  serious.    The  only  charge  given 


by  the  court  upon  this  sabject  waa  as  fol- 
lows: "It  was  the  duty  of  plaintiff  to  exer- 
cise sucli  care  as  a  person  of  ordinary 
prudence  would  have  exerdsed  nnder  similar 
chTumstances  to  facilitate  the  cure  of  Ills 
Injtities,  and  he  cannot  recover  for  any  in- 
Jury  which,  by  the  use  of  such  care,  be  could 
have  avoided."  The  court  refused  to  give 
tbe  folk)wlng  special  instruction  requested 
by  appellant:  "If  you  believe  from  tbe  evi- 
dence that  after  the  defendant  received  bis 
injury  (if  you  believe  he  received  any)  be  did 
not  properly  care  for  same,  but  negligently 
violated  tbe  instructions  of  his  physician,  and 
negligently  used  and  walked  upon  his  in- 
jured leg,  and  thereby  prevented  and  de- 
layed the  recovery  of  said  litjury  or  wound, 
you  cannot  find  for  any  additional  damages 
caused  by  such  neglect"  This  special  charge 
should  have  been  given.  Appellant  waa  en- 
titled to  have  the  court  explain  to  tbe  Jury 
the  principles  of  law  applicable  to  tbe  very 
facts  constituting  his  defense.  The  charge 
of  the  court  correctly  stated  appellee's  duty 
In  the  abstract,  but,  appellant  having  re- 
quested this  instruction  applying  tbe  rule 
pertinently  to  tbe  issue  as  presented  by  the 
pleading  and  the  evidence,  it  was  error  to 
refuse  It  M.,  K.  ft  T.  Ry.  Co.  T.  McGlamory 
(Tex.  Sup.)  35  S.  W.  1058. 

We  have  carefully  considered  all  of  the 
assignments,  and  find  no  other  error.  Be- 
cause of  the  refusal  to  give  said  special  In- 
struction, the  Judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


GULP,  O.  ft  8.  P.  RT.  CO.  v.  ROBINSON. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  4. 

1903.) 

PBRSONAL  INJURIES— INSTRUCTIONS— LOSS  OP 
TIME— DOCTORS'  BILLS— BTVIDENCEI—BURDBN 
OP  PROOF— CONTRIBUTORY  NBGUaBNCB. 

1.  In  an  action  for  personal  injuries,  an  in- 
struction that.  If  the  jury  found  for  plaintiff, 
they  should  allow  him  snch  a  sum  as  would 
compensate  him  for  the  loss  of  time,  for  the 
expenses  for  doctor's  bill,  etc..  for  any  physical 
pain  or  mental  ani^ish  which  he  had  endured, 
for  such  as  would  be  caused  by  the  injury  in 
the  future,  and  also  for  the  probable  effect  of 
such  injuries  in  impairing  his  ability  to  earn 
a  livelihood  in  the  future,  was  not  objectiona- 
ble as  authorizing  a  double  recovery. 

2.  lu  an  action  for  persoual  injuries,  where 
the  jury  migirt  have  inferred  from  the  evidence 
that  the  plaintiff  lost  some  time,  but  there  was 
no  evidence  of  the  value  of  his  services  or  the 
amount  of  time  lost,  a  charpre  authorizing  com- 
pensntion  for  loss  of  time  was  erroneous. 

3.  In  an  action  for  personal  injuries,  nn  in- 
struction authorizing  a  recovery  by  plaintiff 
for  his  doctor's  bill  is  not  proper,  where  there 
is  no  evidence  that  the  amount  of  the  bill  is 
reasonable. 

4.  Where  there  was  some  of  plaintUTs  evi- 
dence from  which  the  jury  miicht  have  con- 
cluded that  he  was  giiilty  of  contributory  neg- 
ligence, a  charge  that,  if  plaintiff  had  shown 
to  the  satisfaction  of  the  jury  that  his  injuries 
were  caused  by  defendant's  negligence,  it  de- 
volved upon  tbe  defendant  to  show  plaintiff's 
contribotoiy  negligence,  was  erroneous. 
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Appeal  from  district  court,  MiUm  county; 
J.  C.  Scott,  Judge. 

Action  by  Dan  Robinson  against  tbe  Gulf, 
Colorado  &  Santa  F6  B&ilway  Company. 
EYom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    ReTeraed, 

J.  W.  Terry  and  A.  H.  Cnlwell,  for  ap- 
pellant.   Monta  J.  Moore,  for  appellee. 

FISHER,  C.  J.  Robinson  sued  tbe  appel- 
lant for  damages  on  account  of  personal  inju- 
ries received  by  him  wbile  in  tbe  serrioe  of 
tbe  appellant  as  a  section  laborer,  it  being  al- 
leged that  plaintiff  was  Injured  by  reason  of 
a  rock  thrown  at  a  cow  by  a  colaborer,  un- 
der tbe  direction  and  command  of  tbe  section 
(oreman,  whlcb  rock  struck  tbe  plaintiff  In 
tbe  eye,  causing  permanent  injury.  Defend- 
ant answered  by  general  denial,  and  special- 
ly tbat  the  plaiutiff  was  injured  by  tbe  neg- 
ligence of  a  fellow  servant,  and  tbat  be  was 
gnilty  of  contributory  negligence  in  failing  to 
exercise  reasonable  and  ordinary  care  in  pla- 
cing himself  in  a  place  of  danger.  The  trial 
court,  among  other  charges,  instructed  tbe 
Jury  as  follows:  "If  you  find  for  the  plain- 
tiff, you  will  allow  him  by  your  verdict  such 
a  sum  of  money  as  you  may  believe  from 
tbe  evidence  will  fairly  compensate  him  for 
tbe  loss  of  time  to  him  that  you  may  believe 
from  the  evidence  has  been  caused  by  such 
injury;  for  the  expenses  that  you  may  be- 
lieve from  the  evidence  he  has  incurred  by 
reason  of  such  injury  In  the  way  of  doctor's 
bill  in  treating  such  injury,  for  any  physical 
pain  and  mental  anguish  that  yon  may  be- 
lieve from  the  evidence  he  has  endured  by 
reason  of  such  Injuries,  for  such  mental  and 
physical  pain  and  suffering  that  you  may 
beliere  from  the  evidence  will  with  reason- 
able certainty  be  caused  to  him  by  such  in- 
jury In  the  future;  and  if  you  further  be- 
lieve from  the  evidence  that  such  injuries, 
if  any,  were  of  a  permanent  nature,  you  will 
also.  In  estimating  his  actual  damages,  con- 
sider the  probable  effect  of  such  injuries  in 
impairing  his  ability  to  earn  a  livelihood  in 
the  future."  The  objection  that  this  charge 
inthorized  a  double  recovery  is  not  tenable; 
bnt  tbe  charge  is  erroneous  in  submitting  as 
an  issue  the  right  of  ,the  Jnry  to  compensate 
tbe  plaintiff  for  loss  of  time.  There  Is  no 
evidence  upon  this  point  Tbe  Jury  might 
assume  from  tbe  facts  tbat  the  plaintiff,  by 
reason  of  the  Injuries  sustained,  did  lose  time 
in  bis  employment,  but  there  Is  not  a  word 
of  evidence  In  the  record  tending  to  show 
the  value  of  his  services  or  the  time  lost 

It  is  also  contended  that  this  charge  Is 
erroneous,  because  it  submits  tbe  issue  as  to 
tbe  expenses  Incurred  by  tbe  plaintiff  in  the 
way  of  doctors'  bills.  There  is  evidence  in 
Oie  record  that  the  plaintiff  had  expended 
tn  doctors'  bills  the  sum  of  $5,  but  there  is 
no  testimony  that  this  amount  was  reason- 
able. We  do  not  make  the  charge  submit- 
ting this  last  item  ground  of  reversal,  as 


doubtless  the  error  will  not  arise  again  upon 
another  trial,  as  proof  will  be  offered  upon 
the  point  as  to  whether  the  doctor's  bill  or 
the  amonnt  paid  was  a  reasonable  sum  for 
the  services  rendered  by  the  physician. 

Tbe  charge  of  the  court  in  submitting  the 
issue  as  to  loss  of  time  was  erroneous,  and 
for  this  reason  tbe  Judgment  of  the  trial 
com^  will  have  to  be  reversed. 

The  court,  on  the  burden  of  proof,  charged 
as  follows:  "The  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  injuries  to  plaintiff, 
of  which  he  complains,  were  caused  by  the 
negligence  of  the  defendant  its  agents  and 
employes;  and,  unless  he  has  done  so  by  a 
preponderance  of  evidence,  you  should  find 
for  defendant  If  this,  however,  has  been 
shown  to  your  satisfaction,  the  burden  of 
proof  then  shifts  upon  the  defendant  and  it 
devolves  upon  tbe  defendant  to  sliow  tbat  It 
is  not  liable  for  damages  by  reason  of  the 
contributory  negligence  of  tbe  plaintiff,  as 
heretofore  cbargcd."  In  view  of  the  evidence 
in  the  record,  this  charge  should  not  have 
been  given.  There  is  some  evidence  which 
arises  in  the  development  of  the  plaintiff's 
case  from  which  the  Jury  might  have  reach- 
ed the  conclusion  that  the  plaintiff  was  guilty 
of  contributory  negligence.  This  being  true, 
the  court  should  not  have  given  the  charge 
complained  of.  O.,  C.  &  S.  F.  Ry.  Co.  v. 
mu  (Civ.  App.)  70  S.  W.  108,  4  Tex.  Ct  Rep. 
7i)9. 

Every  other  assignment  of  error  has  been 
carefully  examined,  and  we  are  of  the  opin- 
ion that  they  are  without  merit 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


GXJIiF.  C.  &  8.  F.  RT.  CO.  v.  HARRIS. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  4, 

1908.) 

CARRIERS— DESIGNATION  OF  DESTINATION  IN 
WAYBILI^MISTAKB— LIABILITY  —  BVIDENCB 
—SECONDARY  EVIDBNCHJ-HARMLESS  ERROR. 

1.  A  railway  company  limiting  its  liability  to 
its  own  line  in  a  contract  of  shijpmeut  of  freight 
is  liable  for  the  negligence  of  its  agent  in  h'M- 
ins  the  freight  to  a  different  place  on  the  line 
of  the  connecting  carrier  from  that  called  for 
in  the  contract 

2.  The  act  of  an  agent  of  a  railway  company 
in  billiiiK  sheep  to  a  different  place  on  the  line 
of  the  connecting  carrier  from  that  mentioned 
in  the  contract  was  the  proximate  cause  of  the 
shipper's  losing  the  benefit  of  the  market 
■where  he  expected  to  sell  his  sheep,  where  they 
wonld  have  been  seasonably  delivered  by  the 
company's  connecting  carriar  bnt  for  the 
agent's  mistake. 

3.  The  exclusion  of  evidence,  hi  an  action 
against  a  carrier  for  failure  to  seasonably  de- 
liver sheep,  as  to  the  condition  of  the  market 
at  the  time  the  same  should  have  been  deliv- 
ered, was  harmless  error,  where  the  eridence 
was  based  on  a  publirntion  which  showed  that 
the  sheep  were  worth  the  principal  amount 
awarded  by  the  jury  to  tbe  shipper  as  damages. 

4.  Where  the  evidence  showed  that  the  orig- 
inal waybill  of  sheep  delivered  to  a  carrier  for 
shipiDont  was  given  to  the  condnctor  in  cbartre 
of   the   train   handling  the  property,  and   was 
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carried  to  the  destination  alone  with  the  sheep, 
and  was  not  returned  to  the  snipper,  the  ship- 
per was  entitled  to  show  the  contents  of  th« 
waybill  by  secondary  evidence. 

Appeal  from  Coleman  comity  court;  B.  F. 
Rose,  Judge. 

Actton  by  B.  W.  Harris  against  the  QxOt, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  W.  Terry  and  Ballinger  Mills,  for  ap- 
pellant.   Jolm  O.  Randolph,  for  appellee. 

FISHER,  O.  J.  We  are  of  the  opinion  that 
the  pleadings  of  the  appellee  relied  upon  in 
the  county  court  did  not  set  up  a  new  cause 
of  action.  They  presented  substantially  the 
same  issues  that  were  raised  by  his  plead- 
ings In  the  Justice's  court  The  error  of  the 
appellant's  agents  in  wrongfully  billing  the 
sheep  (that  is,  naming  In  the  waybill  a  differ- 
ent place  as  their  destination  than  that  called 
for  in  the  contract  of  shipment)  is  the  basis 
of  the  plaintiff's  cause  of  action.  It  Is  true 
that  the  appellant,  under  the  contract  of 
shipment,  limited  its  liability  to  its  own  line 
of  road,  but  It  would  be  responsible  for  its 
negligence  in  billing  the  sheep  to  a  place 
diCTerent  from  that  called  for  in  the  contract 
of  shipment.  This  act  of  the  agent  of  the 
appellant  was  the  proximate  cause  of  appel- 
lee's losing  the  benefit  of  the  market  where 
be  expected  to  sell  his  sheep,  and  where  they 
■bould  and  would  have  been  delivered  by  the 
appellant's  connecting  carrier,  but  for  the  er- 
ror, mistake,  and  negligence  of  appellant's 
agent  In  giving  in  the  waybill  a  different  des- 
tination. 

We  agree  with  the  appellant  in  its  sixth 
and  seventh  assignments  of  error,  wherein  it 
Is  contended  that  the  court  erred  in  striking 
out  the  answers  of  the  witnesses  named  in 
these  assignments.  The  Interrogatories  to 
which  these  answers  were  In  response,  in  our 
opinion,  were  not  leading.  But  in  our  opin- 
ion the  ruling  complained  of  is  harmless  er- 
ror, for.  If  the  answers  to  these  interrogato- 
ries had  been  admitted  In  evidence,  it  Is  not 
likely  that  a  different  result  would  have  been 
reached  in  the  trial  court,  for  it  appears  that 
the  evidence  of  these  witnesses  was  based 
upon  the  National  Live  Stock  Reporter,  a 
publication.  It  seems,  which  the  witnesses  all 
agree  correctly  stated  the  condition  of  the 
market  at  the  National  Stock  Yards  in  Illi- 
nois. The  statement  contained  in  this  publi- 
cation accompanied  the  answers  of  the  wit- 
nesses to  these  Interrogatories,  and  would 
have  been  considered  by  the  Jury  and  the 
trial  court  in  determining  the  importance  and 
weight  to  be  attached  to  the  answers  of  the 
witnesses.  This  report  shows  that,  at  the 
time  Inquired  about,  sheep  of  the  class  and 
character  that  the  plaintiff  had  sent  to  mar- 
ket were  worth  at  the  National  Stock  Yards 
in  East  St.  Louis  the  principal  amount 
awarded  to  the  plaintiff  by  the  verdict  of  the 
Jury. 


The  evidence  of  which  the  elgbfb  and  ninth 
assignments  of  error  complain  was  admissi- 
ble. The  witness  MltcheU  teatlfled  that  the 
original  waybill  is  given  to  fhe  condnctor  in 
charge  of  the  train  handling  the  stock,  and  is 
carried  to  the  destination,  going  along  with 
the  shipment,  and  is  not  returned  to  the  ship- 
per. These  bills  were  not  in  possession  of 
the  plaintiff,  and,  if  they  were  in  existence.  It 
appears  that  they  were  at  St  Louis,  beyond 
the  control  of  the  plaintiff,  and  in  the  pos- 
session of  the  appellant's  connecting  carrier. 
Therefore  secondary  evidence  of  tbelr  con- 
tents was  admissible. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Affirmed. 


GULF,  C.  &  S.  F.  RY.  00.  T.  BYON. 

(Oourt  of  Civil  Appeals  of  Texas.    Jan.  31. 

RAILROADS-RIOHT  OF  WAT— CONSTRUCTION— 
SLUICEWAY— PLOW  OP  SURFACE  WATER— IN- 
TERRUPTION—OTHER  PARTIES— EVIDBNCB— 
INSTRUCTIONS-HARULBSS  ERROR. 

1.  Under  Rev.  St  art.  4436,  providing  that 
no  railroad  company  shall  construct  its  road- 
bed without  first  constructing  culverts  and 
elnices,  as  the  natoral  lay  of  the  land  requires, 
an  instmction,  in  an  action  for  injuries  to  land 
by  reason  of  a  failure  to  construct  necessary 
culverts,  that  if  the  company,  iu  opening  a 
drain  under  its  roadbed,  so  interfered  with  the 
natural  drainage  as  to  caose  more  rain  water 
to  flow  across  the  land  of  plaintiff's  intestate 
than  would  have  flowed  across  it  if  the  road 
had  not  been  built,  and  if  the  additional  flow 
injured  the  land  plaintiff  was  entitled  to  recov- 
er, was  not  objectionable  as  not  correctly  de- 
fining the  railroad  company's  duty,  and  as  as- 
suming that  the  facta  recited  amounted  to  a 
breach  of  such  duty. 

2.  Where  witnesses  in  an  action  for  damages 
to  land  gave  estimates  of  the  amount  thereof, 
and  on  crosa-examination  it  was  shown  that 
they  took  into  consideration  improper  elements 
of  damage,  the  overruling  of  a  motion  to  strike 
out  snoh  estimates  was  error. 

3.  Where  in  an  action  for  injuries  to  land  the 
court  erroneously  permitted  improper  evidence 
of  damage  to  stand,  and,  thounh  the  court 
charged  the  correct  measure  of  damage,  there 
was  uuthiag  to  exclude  the  improper  evidence 
from  the  jury's  consideration,  the  error  was 
not  harmless. 

Appeal  from  district  court,  Dallas  connty; 
Richard  Morgan,  Judge. 

Action  by  Hattie  B.  Ry<m,  as  administra- 
trix, etc.,  against  the  Oulf,  Colorado,  A 
Santa  F6  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Alexander  &  Thompson  and  3.  W.  Terry, 
for  appellant    T.  J.  Owlnn  and  O.  F.  Gohron. 

for  appellee. 

TEMPLETON,  3.  Suit  by  Hattie  B.  Ryou, 
administratrix  of  the  estate  of  J.  V.  Ryon, 
deceased,  against  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company  to  recover  damages  to 
a  tract  of  land  belonging  to  said  estate,  al- 
leged to  have  been  caused  by  surface  water 
having  been  diverted  from  Its  natural  course 
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and  onto  aald  land  on  account  of  the  de- 
fective construction  of  the  company's  road. 
By  the  verdict  of  a  jury  the  plaintiff  -was 
awarded  the  sum  of  $250,  and  the  defend- 
ant has  appealed. 

The  court  instructed  the  Jury  that  tf  the 
comi)any,  In  opening  a  drain  under  Its  road- 
bed, so  interfered  with  the  natural  drainage 
as  to  canse  more  rain  water  to  flow  across 
the  land  of  the  plaintiff's  intestate  than 
would  have  flowed  across  it  if  the  road  bad 
not  been  built,  and  if  the  additional  flow  in- 
jured the  land,  then  the  plaintiff  was  entitled 
to  recover.  Complaint  is  made  of  this  para- 
graph of  the  charge  on  the  ground  that  the 
same  did  not  correctly  state  the  duty  of  the 
defendant  as  prescribed  by  the  statute,  and 
on  the  further  ground  that  the  question  as 
to  whether  such  facts  authorized  a  finding 
for  the  plaintiff  should  have  been  left  to  the 
decision  of  the  jury.  It  is  provided  by  article 
4436,  Rev.  St,  that  "In  no  case  shall  a  raU- 
way  company  construct  its  road  bed  with- 
out first  constructing  necessary  culverts  and 
sluices  as  the  natural  lay  of  the  land  re- 
quires for  the  necessary  drainage  thereof." 
The  clear  intention  of  the  legislature  was  to 
require  railway  companies,  in  constructing 
their  roads,  to  put  in  such  culverts  or  sluices 
as  might  be  necessary  to  prevent  Interfer- 
ence with  the  natural  flow  of  surface  water, 
and  the  failure  of  a  railway  company  to 
perform  this  statutory  duty  renders  It  liable, 
as  a  matter  of  law,  for  the  resulting  dam- 
age. Railway  Ck>.  v.  Helsley,  62  Tex.  593. 
If  the  defendant  in  this  case  opened  a  drain 
under  its  roadbed,  and  the  natural  drainage 
was  thereby  interfered  with,  and  more  water 
caused  to  flow  over  the  land  belonging  to  said 
estate  than  would  have  flowed  over  It  had 
the  natural  conditions  remained  unchanged, 
then  such  drain  was  not  the  culvert  or  sluice 
required  by  statute,  and  the  court  did  not 
err  In  assuming  that  such  facts  .amounted 
to  a  breach  of  the  duty  imposed  by  the 
statute  upon  the  defendant  It  was  not 
necessary  to  charge  in  the  exact  language  of 
the  statute,  and  the  charge  given  was  suf- 
Qcient  as  the  same  correctly  construed  the 
statute  and  followed  the  intent  and  meaning 
thereof. 

Two  witnesses  for  the  plaintiff,  on  direct 
examination,  gave  estimates  of  the  damage 
caused  to  the  land  by  the  increased  flow  of 
water  over  It  On  cross-examination  it  was 
developed  that  In  making  their  estimates 
the  witnesses  took  into  consideration  improp- 
er elements  of  damage.  The  defendant  there- 
upon flled  motions  to  strike  out  the  said 
estlmatesk  The  motions  were  overruled,  and 
the  defendant  excepted.  The  estimates  hav- 
ing been  made  upon  a  wrong  basis,  the  de- 
fendant was  entitled  to  have  the  same  with- 
drawn from  the  jury.  The  method  proposed 
by  the  defendant  would  have  effected  that 
object,  and,  as  the  court  did  not  resort  to 
any  other  means  of  counteracting  the  In- 
competent testimony  which  had  been  Inad- 


vertently admitted,  it  was  error  to  overrule 
the  motions  to  strike  out  While  the  court 
gave  In  charge  to  the  jury  the  correct  meas- 
ure of  damage,  we  cannot  say  that  the 
charge  was  so  worded  as  to  exclude  from 
the  consideration  of  the  jury  the  improper 
evidence  The  testimony  concerning  the 
amount  of  the  damage  sustained  by  the 
plaintiff  is  not  such  that  we  can  say  that 
the  error  was  harmless.  The  judgment  wlU 
therefore  be  reversed,  and  the  cause  re- 
manded. 
Reversed  and  remanded. 


GRBER  V.  FORD  et  aL 

SAME  V.  MORRISON  et  al. 

(Court  of  Civil  Appeuls  of  Texas.    Jan.  31, 

1008.) 

OUAUDIAN  AND  WARD— BOND— OATH— SALE  OP 
LAND—  ORDER  —  IRREGULARITY  —  CONFIR- 
MATION OF  SALH  —  COLLATERAL  ATTACK  — 
PROBATE  COURT-JURISDICTION  TO  PARTI- 
TION  LAND. 

1.  The  estimated  value  of  the  ward's  estate 
as  set  out  in  the  application  for  letters  of 
guRrdiansbip  is  not  bindinK  on  the  court,  which 
may  itself  estimate  the  value,  and  if  ttie  guard- 
ian's bond  is  made  in  double  the  amount  of 
such  estimate  and  the  amount  of  the  inventory. 
Rev.  St.  art.  2600,  which  requires  a  bond  "in 
amount  equal  to  doable  the  estunated  value  of 
the  OToperty,"  is  complied  with. 

2.  Where  the  application,  the  appointment, 
and  the  bond  of  the  guardian  all  show  that  he 
is  guardian  of  the  person  and  estate  of  the 
ward,  and  the  oath  is  on  the  same  paper  with 
the  bond  and  is  otherwise  sufflcieut,  a  sale  of 
land  made  by  the  guardian  under  order  of  the 
court  cannot  be  avoided  ou  the  ground  that  the 
oath  describes  him  as  "guardian"  without  also 
reciting  "of  the  person  and  estate." 

3.  Order  for  a  guardian's  sale  of  the  ward's 
realty  which  did  not  mention  the  time  and 
place  for  the  sale,  as  required  by  law  for  a 
public  sale,  and  which  was  treated  by  both  the 
guardian  and  the  court  as  an  order  for  a  pri- 
vate sale,  was  irregular  but  not  void,  and  could 
not  be  collaterally  attacked. 

4.  Order  confirming  a  guardian's  sale  made 
before  the  expiration  of  five  days,  the  time  al- 
lowed by  statute  between  the  uliug  of  the  re- 
port of  sale  and  action  thereon,  is  irregular 
only  but  not  void. 

a.  A  ward  could  not  equitably  object  that 
the  probate  court  had  no  jurisdiction  to  parti- 
tion lands  in  which  he  had  an  undivided  inter- 
est, where  in  the  partition  objected  to  he  re- 
ceived property  of  about  twice  the  value  he 
was  entitled  to,  and  all  the  land  had  since 
passed  into  the  hands  of  other  parties,  and  it 
appeared  that  the  ultimate  loss  would  fall  on 
the  other  parties  to  the  partition  proceedings. 

Appeal  from  district  court.  Hunt  county; 
H.  O.  Connor,  Judge. 

Consolidated  actions  by  W.  K.  Greer 
against  D.  J.  Ford  and  others,  and  against 
J.  D.  Morrison  and  others.  Judgment  for 
plaintiff  for  part  only  of  the  relief  asked, 
and  be  appeals.    Afilrmed. 

W.  K.  Greer,  as  plaintiff,  Instituted  suit 
against  Thoa.  J.  Greer,  P.  R.  Henson,  and 
J.  D.  Morrison  in  the  county  court  of  Hunt 
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coontr.  In  wblch  plaintiff  sought,  by  blU  of 
•uevlew,  to  have  the  court,  review,  vacate, 
set  aside,  and  annul  certain  orders  of  the 
.probate  court  of  Hunt  county,  Tex.,  in  the 
•matter  of  the  estate  of  W.  K.  Greer,  a 
minor.  No.  301,  pertaining  to  the  estate  of 
this  plaintiff,  and  also,  to  set  aside  the 
.'guardian's  sale  of  his  interest  in  50  acres 
of  laud  in  controversy.  The  county  court 
'having  given  judgment  against  plaintiff,  be 
appealed  to  the  district  court  At  the  same 
term  of  the  district  court  be  filed  his  suit 
in  trespass  to  try  title  for  the  50  acres  of 
land  to  which  the  probate  orders  related,  and 
also  for  the  320-acre  tract  described  in  the 
petition,  said  suit  being  against  D.  J.  Ford, 
J.  L.  Buie  and  wife,  M.  A.  Buie,  J.  D.  Mor- 
rison, Albert  Treadway,  and  J.  W.  Taylor. 
The  said  causes,  upon  motion  of  plaintiff, 
^ere  consolidated,  and  the  plaintiff,  by 
-amended  petition  filed  In  said  cause  April 
-3,  1902,  reiterated  his  allegations  as  m^de  in 
'bis  bill  of  review,  in  which  he  sought  to 
annul  the  orders  of  the  probate  court  In  so 
far  as  they  applied  to  the  50  acres,  and 
claimed  that  he  was  the  owner  and  entitled 
to  the  possession  of  one-tenth  portion  of  both 
-tracts  of  land,  claiming  title  thereto  by  In- 
'heritance  from  his  deceased  mother  and  sls- 
-ter.  The  two  tracts  of  land  were  the  com- 
munity property  of  Ben  Jones  and  the  mother 
-of  appellant.  Jones  died,  leaving  surviving 
.bim  bis  said  wife  and  their  four  children, 
to  wit.  M.  A.,  C.  D.,  Effie.  and  Flora  Jones, 
who  were  ail  minors.  The  surviving  wife 
married  T.  J.  Greer,  and  appellant  Is  the  only 
■child  of  that  marriage.  When  appellant  was 
•only  a  few  months  old  his  mother  died.  His 
father,  T.  J.  Greer,  was  appointed  and  qual- 
ified as  guardian  of  both  his  person  and  es- 
tate, and  one  K.  J.  Head  qualified  as  guard- 
Ian  of  the  .Tones  children.  On  application  of 
-the  guardian  and  father  of  appellant,  and 
•by  order  of  court,  the  two  tracts  of  land 
were  partitioned  between  the  appellant  and 
the  Jones  children,  and  in  said  partition,  the 
50-acre  tract  was  set  apart  to  appellant.  Ap- 
-pellant  was  only  entitled  to  a  one-tenth  in- 
terest In  the  estate  of  bis  mother,  but  the 
50  acres  of  land  was  worth  about  one-flftb 
of  the  entire  estate.  On  the  2d  day  of  April, 
.1880,  T.  J.  Greer,  as  guardian  of  appellant, 
'inade  application  to  the  court  for  an  order 
to  sell  this  50  acres  of  land  for  the  support 
and  maintenance  of  appellant,  and,  on  the 
same  day,  he  filed  a  report  showing  the  con- 
dition of  the  estate.  Notice  of  said  applica- 
tion was  duly  given,  and  on  the  26th  day  of 
July,  18S0,  an  order  of  sale  was  granted.  On 
the  27th  day  of  July,  1880,  the  said  guardian 
reported  that  he  had  sold  the  said  land  to 
appellee  P.  R.  Ilenson  for  $300,  and  on  the 
-same  day  this  report  was  duly  confirmed  by 
the  court  after  proof  was  made  that  the  land 
-was  sold  for  a  fair  price.  In  pursuance  of 
'this  order,  said  guardian  deeded  said  laud 
to  P.  R.  Henson  by  deed  recorded  August 
^7,  1880.     On  the  4th  day  Of  May.  1881,-> 


nearly  a  year  after  said  sale,— appellant's 
guardian  filed  an  annual  report  in  whidi  be 
accounted  for  the  money  received  from  Heir- 
son  for  said  land.  This  report  was  duly  ap- 
proved and  recorded  as  required  by  law. 
In  September,  1881,  the  appellee  Henaos  sold 
the  said  land,  and  the  same  was  thereafter, 
for  valuable  conalderatlons,  tranaCened  eigbt 
times,  when,  on  the  26tb  day  of  June.  18M.  | 
the  same  was  purcliaBed  by  appellee  J.  D. 
Morrison  from  the  owner  thereof  for  a  con- 
sideration of  $1,700.  On  the  9tta  day  at  Feb- 
ruary, 1901,  before  appellant  entered  Buit  or 
filed  his  bill  of  review  in  the  county  court, 
said  Morrison  deeded  the  land  to  defendant 
Albert  Treadway  for  the  sum  of  $1,800.  Both 
Morrison  and  l^eadway  purchased  and  paid 
for  the  land  in  good  faith,  and  had  no  actual 
notice  of  any  of  the  irregularities  in  the 
probate  proceedings  set  np  in  appellant's  pe- 
tition. The  defendantB  in  the  court  below 
answered  by  separate  answers,  setting  up  by 
metes  and  bounds  the  lands  claimed  by  each 
respectively,  and  disclaiming  as  to  the  I>al- 
ance,  and  pleading  a  general  denial  and  not 
gulllT'  as  to  the  land  claimed  by  them.  A 
trial  before  the  court  resulted  in  a  judgment 
for  the  plaintiff  for  5^6  acres  of  land  inherit- 
ed from  bis  deceased  sister  against  Ford, 
Taylor,  and  Buie  out  of  the  S20-acre  tract. 
Judgment  was  rendered  in  favor  of  Moi^ 
risen,  Treadway,  Henson,  and  Greer  as  to 
the  50-acre  tract.  From  this  Judgment  plain- 
tiff prosecuted  an  appeal  to  this  court 

J.  G.  Matthews,  for  appellant  Bennett  & 
Jones,  for  appellee  Ford.  Loouey  &  Clarli:, 
for  appellees  Treadway,  Morrison  and  Hen- 
son. Montrose  St  Starnes  and  Wm.  Plerson. 
for  appellees  J.  L.  and  M.  A.  Buie. 

BOOKHOUT,  J.  (after  stating  the  tacts). 
It  is  Insisted  that  the  amount  of  the  guard- 
ian's bond  is  not  double  the  amonnt  of  the  es- 
timated value  of  the  estate  of  tbe  ward,  and 
that  for  this  reason  the  order  of  sale  of  the 
50  acres  of  laud  was  erroneous,  and  that, 
upon  the  ward  arriving  at  the  age  of  21 
years,  he  can  have  the  orders  reviewed  and 
annulled  upon  offering  to  refund  the  amount 
received  by  the  gqardian  from  the  sale  of 
the  land.  In  his  application  for  letters  of 
guardianship  of  the  person  and  estate  of  the 
minor,  W.  K.  Greer,  T.  J.  Greer  stated  that 
the  minor  bad  an  estate  of  the  estimated 
value  of  $500.  The  amount  of  the  bond  was 
fixed  by  tbe  court  at  $000.  Tbe  Inventory 
shows  that  the  estate  was  valued  at  $142. 
The  bond  in  tbe  sum  of  $000  was  approved 
two  days  after  tbe  filing  of  the  inventory. 
The  estimated  value  of  tbe  estate  set  out  in 
the  application  for  letters  of  guardianship 
was  not  binding  on  the  conrt,  but  the  court 
could  estimate  its  value,  and  where  the  bond 
is  made  in  double  the  value  of  such  estimate 
and  the  amount  of  the  inventory  it  fully 
meets  the  requirements  of  the  statute.  Rev. 
St  art.  2U00;  Williams  T.  Verne,  68  Tex.  414, 
4  S.  W.  648. 
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Again,  It  is  coutended  that,  in  order  to 
qualify  as  guardian  of  the  estate  of  a  minor, 
it  la  necessary  that  the  person  qualifying  shall 
take  an  oath  to  faithfully  discharge  the  du- 
ties of  guardian  of  the  estate  of  the  ward  ac- 
«-ording  to  law,  which  oath  shall  be  Indorsed 
on  the  bond  of  such  guardian.  The  applica- 
tion for  guardianship  was  for  both  the  per^ 
son  and  the  estate  of  the  minor.  The  ap- 
polntinent  was  for  both  the  person  and  the 
estate,  and  the  bond  so  recited.  The  oath  Is 
indorsed  on  the  bond,  and  Is  on  the  same  pa- 
per, and  recites:  "I  do  solemnly  swear  that 
I  will  faithfully  i>erform  and  discharge  all 
the  duties  as  prescribed  by  law,  as  guardian 
of  William  IC.  Greer,  a  minor.  (Signed) 
Thomas  J.  Greer,"— and  is  duly  sworn  to. 
Where  the  application,  the  appointment,  and 
the  bond  of  the  guardian  all  show  that  he  Is 
guardian  of  the  person  and  estate  of  the 
ward,  and  the  oath  Is  on  the  same  paper 
with  the  bond,  and  is  otherwise  sufficient,  a 
sale  of  land  made  by  the  guardian  under  or- 
der of  the  court  cannot  be  avoided  on  the 
ground  that  the  oath  describes  him  as  guard- 
ian and  omits  to  say  "of  the  person  and  es- 
tate." Poor  V.  Boyce,  12  Tex.  440;  Martin 
v.  Robinson,  67  Tex.  3(18,  3  S.  W.  550. 

Complaint  Is  made  of  the  order  of  sale  in 
tliat  it  authorizes  the  guardian  to  sell  the 
50  acres  of  land  for  cash  or  on  credit,  but 
does  not  show  whether  the  land  shall  lie 
sold  at  public  auction  or  private  sale.  No 
time  and  place  Is  mentioned  in  the  orAet, 
as  required  by  law  for  a  public  sale.  The 
order  was  treated  by  both  the  guardian  and 
the  court  as  an  order  for  a  private  sale. 
By  virtue  of  the  order  the  guardian  sold  the 
land  at  private  sale,  and  reported  his  action 
to  the  court,  and  the  sale  was  confirmed. 
Tlie  order  was  Irregular,  but  It  is  not  void, 
and  cannot  be  collaterally  Impeached.  Both 
of  appellees  Treadway  and  Morrison  were 
Innocent  purchasers  for  value,  and,  as  to 
Treadway,  tills  Is  a  collateral  attack  upon 
the  order.  It  Is,  however,  contended  that, 
as  the  order  of  confirmation  was  entered 
before  the  expiration  of  five  days,— the  time 
allowed  by  statute  between  the  filing  of  the 
report  of  sale  and  action  thereon,— the  order 
of  confirmation  was  erroneous,  and  is  sub- 
ject to  attack  in  tills  proceeding.  The  order 
of  sale  was  for  60  acres  of  land,  and  was 
made  July  26,  1880.  The  land  was  sold  to 
P.  R.  Henson,  and  the  report  of  sale  filed 
July  27,  1880,  and  on  that  day  the  sale  was 
confirmed  by  the  court  The  statute  does 
not  prohibit  the  confirmation  of  sale  before 
the  expiration  of  five  days  after  filing  report 
of  sale,  but  makes  it  the  duty  of  the  court 
at  the  expiration  of  that  time  to  inquire  Into 
the  matter  of  the  sale  and  act  thereon.  An 
order  made  liefore  the  exphration  of  five 
days  is  a  mere  irregnlarity  which  would  not 
affect  the  title  of  appellees  Morrison  and 
Treadway  in  this  proceeding.  TatUnder  v. 
MerriU  (Tex.  Sup.)  66  B.  W.  177.  Again,  the 
sale  of  the  land  was  shown  by  the  annual 


report  filed  by  the  guardian  the  following 
year,  and  the  proceeds  thereof ,  accoonted 
fpr,  which  report  was  duly  approved  by  the 
conrt    Roltcrtson  v.  Johnson,  67  Tex.  62. 

The  contention  is  made  that  the  probate 
oonrt  has  no  Jurisdiction  or  power  to  parti- 
tion land  in  a  suit  brought  by  the  guardian 
of  one  ward  against  the  guardian  of  anoth- 
er, and  that  the  orders  based  on  such  a  suit 
are  void.  T.  J.  Greer,  as  guardian  of  his 
son,  W.  K.  Greer,  brought  suit  against  E. 
J.  Head,  guardian  of  the  estate  of  M.  A.. 
O.  D.,  Efile,  and  Flora  Jones,  by  petition  filed 
in  the  county  court  of  Hunt  county  on  No- 
vember 22,  1879,  for  the  partition  of  the  two 
tracts  of  land  in  controversy.  He  set  up 
that  his  ward  was  the  owner  of  and  entitled 
to  one-tenth  of  the  said  lands,  and  that  B. 
J.  Head's  wards  owned  the  balance.  Head 
accepted  service,  and  Judgment  for  the  parti- 
tion of  the  lands  was  duly  entcr^.  Com- 
missioners were  appointed,  and  their  report 
partitioning  the  land  was  confirmed.  The 
50-acre  tract  was  set  apart  to  plaintiff,  and 
the  320-acre  tract  was  set  apart  to  the  wards 
of  B.  J.  Head.  The  appellee  Ford  claims  ti- 
tle to  150  acres  of  the  320-acre  tract,  and 
the  remainder  thereof  is  claimed  by  and  In 
the  possession  of  J.  L.  Bule  and  wife.  Title 
to  the  50-acre  tract  is  now  in  appellee  Tread- 
way, and,  as  indicated  In  the  above  remarks, 
Treadway't  title  Is  not  affected  by  any  ir- 
regularity in  the  partition  of  the  lands  be- 
tween  the  guardians.  It  must  be  conceded 
that  as  a  proposition  of  law  the  probate 
court  is  without  Jurisdiction  to  partition 
lands  in  the  administration  of  the  estates 
of  minors.  League  v.  Henecke  (Tex.  Civ. 
App.)  26  S.  W.  729;  Glassgow  v.  McKlnnon, 
79  Tex.  116,  14  S.  W.  1050.  The  probate 
conrt  is  authorized,  on  a  final  settlement  of 
the  guardianship,  to  deliver  the  estate  re- 
maining in  the  hands  of  the  guardian  to  the 
ward  or  other  person  legally  authorized  to 
receive  the  same.  Sayles'  Ann.  Civ.  St  art. 
2770..  The  said  two  tracts  of  land— 50-acre 
tract  and  320-acre  tract— composed  the  com- 
munity estate  of  Ben  Jones  and  his  wife. 
Kittle  Jones,  both  of  whom  were  deceased, 
and  the  entire  estate  by  inheritance  vested 
In  the  said  minors.  T.  J.  Greer  testified  that 
he  qualified  as  guardian  of  the  appellant, 
and  that  E.  J.  Head  qualified  as  guardian 
of  the  Jones  children.  He  further  testified 
as  follows:  "We  had  a  partition,  and  I  got 
the  50  acres  of  the  Mary  Morris  headright 
as  guardian  for  my  child,  and  E.  J.  Head 
got  the  320  acres  of  the  Hase  headright  as 
guardian  for  the  Jones  children,  as  shown 
by  the  county  records.  I  considered  that  my 
boy,  the  plaintiff,  got  fully  one-fifth  of  the 
value  of  the  estate.  He  was  entitled  to  only 
one-tenth.  I  thought  I  got  the  best  end  of 
the  bargatai  for  him.  I  sold  the  60  acres  that 
were  set  apart  to  W.  K.  Greer  under  orders 
of  the  county  court,  as  appears  of  record. 
I  sold  the  land  to  P.  B.  Henson.  I  did  this 
for  the  purpose  of  getting  money  to  pay  off 
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the  debts  against  the  Jones  estate."  It  thus 
appears  tliat  there  was  a  partition  of  the 
lands,  and  that,  wliile  appellant  was  only 
entitled  to  one-tenth  Interest  in  said  lands, 
by  the  partition  between  ills  father  as  guard- 
ian, and  E.  J.  Head,  as  guardian  of  the 
Jones  children,  he  received  a  one-flfth  in- 
terest in  said  lauds.  The  parties  acted  In 
good  faith  in  making  the  partition,  and  the 
same  has  been  acquiesced  in  for  more  than 
22  years.  The  trial  court  found,  as  shown 
by  the  Judgment,  that  the  price  paid  appel- 
lant's guardian  for  the  60  acres  of  land  was 
its  full  Talue,  "and  more  than  the  entire 
interest  of  the  minor,  W.  K.  Oreer,  in  his 
mother's  and  Ben  Jones'  estate  was  really 
worth."  The  county  court  had  Jurisdiction 
of  the  entire  estate  of  the  minor,  W.  K. 
Greer,  and  could  have  ordered  his  one-tenth 
interest  in  the  two  tracts  of  land  sold.  This 
is.  In  effect,  what  was  .done  by  the  partition 
of  the  lands  setting  aside  the  50-acre  tract 
to  the  plaintiff  and  the  320-acre  tract  to  the 
Joues  children.  Having  thus  segregrated  the 
Interest  of  the  plaintiff  in  the  two  tracts  of 
land,  the  court,  on  the  application  of  plain- 
tiff's guardian,  ordered  the  50  acres  sold 
as  his  property.  The  sale  was  made,  and 
the  ward's  estate  received  the  entire  pro- 
ceeds of  the  same,— about  double  the  value 
of  his  interest  in  the  two  tracts  of  land. 
The  result  was  more  favorable  to  plaintiff 
tlian  a  sale  of  his  undivided  interest  In  the 
two  tracts  of  land.  To  permit  the  plaintiff 
now  to  recover  a  one-tenth  Interest  in  the 
S20-acre  tract  would  be  inequitable.  The 
Jones  heirs  would  ultimately  be  the  losers. 
Under  the  facts  tbey  would  have  no  recourse 
against  the  owners  of  the  50-acre  tract 

The  court  found  that  appellee  was  entitled 
to  recover,  as  heir  of  bis  deceased  half-sis- 
ter, an  undivided  interest  of  5\i  acres  of  the 
land  belonging  to  Bute  and  Ford,  and  gave 
Judgment  therefor,  and  also  gave  Judgment 
against  J.  W.  Taylor,  warrantor  of  D,  J. 
Ford,  for  $55,  and  all  of  Ford's  costs.  .The 
evidence  shows  that  Effle  Bussey,  formerly 
EfBe  Jones,  had  died  intestate  and  without 
issue,  leaving  her  husband,  Nathan  Bussey, 
surviving.  It  was  through  her  tliat  appel- 
lant inherited  said  6>^  acres. 

In  view  of  the  facts,  we  think  the  proper 
Judgment  has  been  pronounced  In  this  case, 
and  that  the  same  should  be  affirmed.  Af- 
firmed. 


ST,  LOUIS  8.  W.  RY.  CO.  OF  TEXAS  ▼. 
McARTHUR.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  14, 
1903.) 

UBElr-PRIVILEOBD     COMMUNICATIONS— MAI^ 

ICE— EXEMPLARY  DAMAGES— LIABILITT 

OF  CORPORATION&-PRACTICE. 

1.  Whether  or  not  a  letter  written  by  a  rail- 
way company  to  a  newspaper,  and  stnting  that 
certain   persons,   who  it  anderstood   were  rep- 

•Behearlns  doiled  rthtvaxj  U,  UM. 


resenting  themselves  to  be  its  special  adver- 
tisine  ageuts,  had  no  connection  with  it,  was 
priTileged,  depended  on  whether  the  company, 
in  writingf  It,  was  actuated  by  express  malice. 

2.  A  railway  company  which  makes  an  agree- 
ment whereby  a  third  party  is  to  solicit  adver- 
tising^ and  which  thereafter  denounces  him  as 
a  swmdlei-,  is  guilty  of  libel,  even  though  the 
agreement  is  not  supported  by  any  considera- 
tiou. 

3.  Where,  in  an  action  for  libel,  the  court 
charged  the  jury  to  "find  the  publication  was 
false  before  finding  for  plaintiff,  it  was  unneces- 
sary to  give  defendant  8  request  to  find  in  Its 
favor  if  the  publication  was  true. 

4.  Where  the  court  falls  to  submit  a  particu- 
lar defense,  but  defendant  fails  to  ask  a  proper 
instruction  relative  thereto,  he  cannot  complain, 
unless  the  record  indicates  that  the  court  would 
have  refused  to  give  a  proper  diarge  if  re- 
quested. 

5.  Action  of  defendant's  agent  in  refusing  to 
answer  plaintiff's  letters  denying  charges  made 
against  him,  and  explaining  what  he  was  doing, 
and  in  immediately  publishing  a  letter  statiuR 
that  plaintiff  and  another,  who  he  understood 
were  representing  themselves  as  defendant's 
advertising  agents,  had  no  connection  with  the 
company,  tended  to  show  express  malice  war- 
rantipg  exemplary  damages. 

6.  Where  the  party  writing  a  libelous  letter 
respecting  plaintiff  was  defendant's  general  pas- 
senger and  ticket  agent,  it  was  nnnecessary  to 
show  that  defendant  had  ratified  his  conduct  to 
render  it  liable  for  exemplary  damages. 

7.  Under  Dist.  Ct.  Rule  56  (20  S.  W.  xv),  pro- 
viding that  "exceptions  to  evidence  admitted 
over  objections  made  to  it  on  the  trial  may  be 
embraced  in  the  statement  of  facts  in  connec- 
tion with  the  evidence  objected  to,  provided  the 
statement  of  facts  be  presented  to  the  judge 
within  the  time  allowed  for  presenting  bills  of 
exceptions,  and  filed  in  term  time,"  exceptions 
to  evidence  embodied  in  the  statement  of  facts 
which  was  filed  after  the  court  had  adjourned 
for  the  term  canuot  be  considered. 

Appeal  from  district  court,  McLennan 
county;   Marshall  Surratt,  Judge. 

Action  by  N.  J.  McArthur  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

E.  B.  Perkins  and  Clark  &  BoUnger,  for 
appellant.    Eugene  Williams,  for  appellee. 

KEY,  J.  This  Is  a  libel  salt,  resaitlng  In 
a  verdict  and  Judgment  for  the  plaintiff  for 
$500  actual  and  $1,250  exemplary  damages, 
and  the  defendant  railway  company  has  ap- 
pealed. 

The  alleged  libel  reads  as  follows:  "Cot- 
ton Belt  Route.  St  Louis  Southwestern 
Railway  Company.  Office  of  Qeneral  Pas- 
senger and  Ticket  Agent  St  Louis,  April 
21st,  1897.  DaUy  Times,  Waco,  Texas:  I 
understand  from  newspaper  dippings  that  a 
Mr.  H.  T.  Stam  and  Mr.  N.  J.  McArthur  are 
traveling  aroimd  through  Arkansas  &  Texas, 
representing  themselves  as  being  connected 
with  the  Cotton  Belt  Route  as  si>eclal  adver- 
tising agents,  claiming  that  the  Cotton  Belt 
Route  proposes  to  issue  a  folder  descriptive 
of  the  territory,  and  that  they  are  soliciting 
advertisements  and  wrlteups  for  this  folder 
In  the  name  of  the  Cotton  Belt  Bonte.  This 
is  to  advise  that  the  gentlemen  referred  to 
have  no  connectton  whatever  with  this  corn- 
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pany.  This  company  does  not  propose  to  is- 
sne  any  sach  folder  as  Intimated  by  them,  and 
disclaim  any  responsibility  whatever  for  any 
of  their  acts  in  such  matter.  Please  notify  the 
public  accordingly.  E.  W.  Le  Baume,  O.  P. 
&  T.  A."  This  docmnent  -was  publistaed  liy 
the  defendant  in  the  Times  Herald  at  Waco, 
and  In  several  other  newspapers  In  the  state. 

The  first  assigrnment  of  error  reads  as  fol- 
lows: "Verdict  of  the  jury  is  contrary  to  the 
evidence,  and  is  not  supported  by  the  evi- 
dence, in  this:  That  the  undisputed  testi- 
mony, including  the  statements  and  admis- 
sions of  the  plalntiflr  himself,  showed  that 
the  publication  complained  of  was  true  in 
«vety  respect,  in  substance  and  In  fact,  and 
the  same  constituted  no  libel,  and  the  Jury 
should  have  found  a  verdict  for  the  defend- 
ant on  this  issue."  We  overrule  this  assign- 
ment, because  the  plaintiff's  testimony  war- 
ranted a  finding  to  the  effect  that  he  had  a 
valid  contract  with  the  defendant,  by  which 
the  latter  obligated  Itself  to  place  within  fold- 
«rs  issued  by  it  certain  printed  matter,  to  be 
prepared  by  the  plaintiff,  descriptive  of  towns 
In  the  territory  along  and  tributary  to  the 
defendant's  railroad,  and  to  circulate  said 
printed  matter  with  said  folders.  This  be- 
ing the  case,  the  imdisputed  testimony  does 
not  show  that  the  publication  complained  of 
was  true  in  every  respect,  as  stated  in  the 
assignment  of  error.  On  the  contrary,  g^iv- 
Ing  credence  to  the  testimony  of  the  plain- 
tiff, as  the  Jury  doubtless  did,  the  statement 
that  the  plaintiff  had  no  connection  whatever 
with  the  defendant  company  was  untrue  and 
misleading  and  the  statement  that  it  did  not 
propose  to  issue  any  such  folder  was  also 
misleading;  and  the  publication,  considered 
as  a  whole,  was  calculated  to  produce  in  the 
minds  of  Its  readers  a  belief  that  the  plain- 
tiff was  attempting  to  cheat,  swindle,  and 
defraud  the  public. 

The  second  assignment  of  error  complains 
of  the  verdict  upon  the  ground  that  the  pub- 
lication was  privileged,  the  contention  being 
that  It  was  made  for  the  protection  of  the 
defendant's  interests,  and  that  there  was  no 
evidence  of  express  malice.  The  court  did 
not  submit  to  the  Jury  the  question  of  priv- 
ileged communication,  and  the  only  instruc- 
tion requested  on  that  subject  declared,  as 
a  matter  of  law,  that  the  communication  was 
privileged,  and  that  the  plaintiff  could  not 
recover  imless  the  Jury  found  that  the  pub- 
lication was  made  with  express  malice.  The 
publication  was  not  absolutely  privileged, 
and,  whether  or  not  it  fell  within  the  class 
denominated  "qualifiedly  or  conditionally 
privileged,"  among  other  considerations,  de- 
pended ui)on  whether  It  was  made  either 
upon  express  malice  or  in  bad  fftlth.  If  made 
in  bad  faith,  though  not  ui>on  express  malice, 
it  was  not  a  privileged  communication;  and, 
as  the  Instruction  requested  on  that  subject 
omitted  the  question  of  bad  faith,  it  was 
properly  refused.  Davis  v.  Wells  (Tex.  Civ. 
App.)  GO  8.  W.  66&     Therefore,  the  issue 


of  privileged  communication  not  having  been 
submitted  to  the  Jury,  and  the  defendant  not 
having  requested  a  correct  instruction  on  that 
subject,  we  hold  that  it  caimot  complain  of 
the  verdict  upon  that  ground. 

Nor  can  we  sustain  the  contention  asserted 
nnder  the  third  assignment,  to  the  effect  that 
the  contract  between  the  plaintiff  and  de- 
fendant was  without  consideraticm.  But,  if 
such  were  the  fact,  it  would  not  necessarily 
follow  that  the  publication  was  not  libelous. 
If,  in  the  absence  of  a  binding  contract  to 
circulate  the  printed  matter,  which  the  plain- 
tiff was  preparing,  the  defendant  T<riuntarily 
promised  so  to  do,  and  induced  the  plaintiff 
to  pivsue  the  course  which  the  testimony 
shows  he  did  pursue,  the  defendant  had  no 
right  to  denounce  him  as  a  swindler. 

The  charge  of  the  court  required  the  Jury 
to  find  that  the  publication  was  false  before 
they  could  find  tot  the  plaintiff,  and  this  ren- 
dered it  unnecessary  to  give  the  defendant's 
special  charge  to  find  for  it  If  the  publication 
was  true.  And  therefore  the  fourth  assign- 
ment Is  overruled.  By.  Co.  t.  Milam,  60  S. 
W.  691,  1  Tex.  Ct.  Rep.  4fiS. 

The  sixth  assignment  complains  <rf  the 
charge  of  the  court  because  It  did  not  cover 
the  question  of  privileged  commimicatlon. 
On  that  issue  we  think  the  burden  of  proof 
rested  upon  the  defendant,  and  we  under- 
stand the  rule  to  be  that,  when  the  court  falls 
to  submit  a  particular  matter  of  defense,  and 
the  defendant  falls  to  ask  a  proper  Instruc- 
tion on  that  subject,  he  is  not  in  a  position 
to  complain,  unless  the  record  Indicates  that 
the  court  would  have  refused  to  g;lve  a  prop- 
er charge  on  the  subject  if  It  had  been  re- 
quested. 

The  seventh  assignment  complains  of  the 
verdict  for  exemplary  damages,  upon  the 
ground  that  the  evidence  failed  to  show  mal- 
ice, and  failed  to  show  that  the  defendant 
had  ratified  any  malicious  act  of  Its  agent 
who  caused  the  publication  to  be  made.  The 
evidence  tending  to  show  express  malice  may 
not  be  strong,  but  we  cannot  say  that  there 
was  no  testimony  tending  to  establish  that 
fact  The  arbitrary  action  of  the  defendant's 
agent  Le  Baume  in  refusing  to  answer  the 
plaintiff's  letters,  denying  charges  made 
against  him,  and  explaining  what  he  was  do- 
ing, and  the  conduct  of  the  agent  in  proceed- 
ing at  once  to  make  the  publication  complain- 
ed of,  tended  to  show  gross  indifference  to 
the  plaintiff's  rights,  and  the  perpetration  of 
a  wanton,  if  not  willful,  wrong.  B.  W.  Le 
Baume,  who  authorized  and  instigated  the 
publication  complained  of,  was  the  defend- 
ant's general  passenger  and  ticket  agent; 
and,  this  being  the  case,  we  bold  that  it  was 
unnecessary  to  show  that  the  defendant  had 
ratified  his  conduct,  in  order  to  render  it  lia- 
ble for  exemplary  damages.  In  Western 
Union  Telegraph  Co.  v.  Brown,  58  Tex.  174, 
44  Am.  Rep.  610,  it  is  said:  "It  is  now  the 
settled  law  of  this  state  that,  to  make  a  cor- 
poration liable  for  exemplary  damages,  the 
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'fraud,  malice,  gtoss  negligence,  or  oppres- 
sion' -wblcb  must  antbortze  and  jnstify  tbe 
same  most  have  been  committed  by  tbe  cor- 
poration itself,  or  some  superior  officer  rep- 
resenting It  in  Its  corporate  capacity;  or.  If 
committed  by  a  subordinate  servant  or  agent, 
the  act  must  have  been  either  previonsly  au- 
thorized, or  subsequently  ratified  or  approved 
by  the  company  or  such  superior  officer  after 
knowledge  of  the  facts."  The  doctrine  there 
announced  recognizes  tbe  rule  of  orlg;lnal  lia- 
bility of  a  corporation  for  punitive  damages 
when  a  malicious  act  is  done  by  a  superior 
<^cer  representing  It  in  Its  corporate  ca- 
pacity; and  draws  the  distinction  between 
superior  officers  and  subordinate  servants  and 
agents,  and  holds  that  the  malicious  conduct 
of  the  latter  must  have  been  authorized  or 
ratified  by  the  corporation  before  it  can  be 
beld  liable  therefor.  In  our  opinion,  Le 
Banme  was  not  a  subordinate  servant  or 
agent  but  was  a  general  officer,  representing 
tbe  corporation  In  its  corporate  capacity.  And 
therefore  tbe  latter  Is  responsible  for  hla 
malicious  conduct  although  the  same  may 
not  have  been  either  authorized  or  ratified 
by  the  corporation.  For  an  Inatmctlve  dis- 
cussion on  the  subject  of  the  liability  of  cor- 
porations for  exemplary  damages,  see  vol.  6, 
Thomp.  on  the  Law  of  Corporations,  sees. 
(i383  to  6395. 

The  other  assignments  of  error  relate  to  tbe 
action  of  the  court  in  ruling  upon  the  admis- 
sibility of  testimony,  but  «8  the  exceptions 
thereto  are  embodied  in  the  statement  of 
facts,  which  was  filed  after  the  court  had 
ndjoumed  for  tbe  term,  tbe  assignments  re- 
ferred to  cannot  be  considered.  Dist  Ot 
Rule  50  (20  S.  W.  XV);  Howard  v.  May- 
or of  Houston,  5»  Tex.  76;  Tom  v.  Say- 
en,  64  Tex.  339;  Ivey  v.  Williams,  78  Tex. 
686,  15  8.  W.  163;  Scbaub  v.  Brewing  Co., 
80  Tex.  634, 16  &  W.  429. 

After  giving  the  case  careful  consideration, 
our  conclusion  is  that  no  reversible  error 
has  been  presented,  and  the  Judgment  will 
be  affirmed.    Affirmed. 


GALVESTON,    H.   &   8.   A.   RY.   CO.  T. 
BAUMGARTBN   et   nx.» 

(Court  of  Civil  Appeals  of  Texas.    Jan.  21, 
1803.) 

RAILROADS— INJURIES    TO    WIFE— COMMUNITY 

PROpRRTT—ArTION— PARTIES— V ISJOIKDER  — 
EFFECT  —  VENUE  —  OBJECTIONS  —  WAIVER- 
APPEARANCE  —  EVIDKNCB  —  HYPOTUETICAL 
QUESTIONS— DEPOSITIONS. 

1.  Where  defendant  filed  a  general  demurrer 
and  a  general  denial,  it  tlierehy  waivpd  all 
questions  of  venue,  and  conferred  jurisdiction 
on  the  court  in  the  county  where  the  action 
n-as  broti;:bt. 

2.  Gen.  Laws  1901,  p.  31,  providing  that  suits 
against  railroad  companies  can  only  be  prose- 
cuted in  the  connty  'where  the  plaintiff  resides 
or  where  the  injury  oconrred,  is  a  statute  of 
personal  privilege,  and  failure  to  comply  there- 

•Rebaarlnx  dented  February  IS.  1903. 


with  may  be  waived  by  defendant's  TOlnntary 
appearance. 

3.  Where  a  physician,  previous  to  answering 
a  hypothetical  question,  had  testified  that  he 
had  examined  plaintiff,  and  found  a  swelling 
in  the  lumbar  region  of  the  baclc,  and  there 
was  other  testimony  that  she  was  bruised  on 
the  breast  hip,  knee,  and  wrist  and  received 
the  Injuries  in  an  accident  on  which  the  suit 
was  based,  a  question  assuming  that  plaintiff 
was  previously  a  strong,  healthy  woman,  and 
that  she  met  with  an  accident  by  being  thrown 
from  a  buggy,  and  received  several  severe 
bruises,  one  on  the  small  of  the  back,  and  a 
number  of  other  severe  bruises  were  indicated 
on  her  person,  and  that  since  that  time  she 
had  not  been  well,  and  aslcing  the  witness' 
opinion  as  to  what  was  the  cause  of  tbe  acci- 
dent, was  not  objectionable  as  not  sufBcicntly 
specific,  and  as  assuming  facts  not  sustained 
by  the  evidence. 

4.  Where  a  physician,  who  had  examined 
plaintiff,  on  being  asked  for  his  opinion  as  to 
what  produced  the  condition  he  found,  answer- 
ed that  he  believed  the  preponderance  of  tes- 
timony required  the  conclusion  that  the  condi- 
tion was  the  result  of  physical  Injury,  and 
stated  that  by  the  preponderance  of  testimony 
he  meant  facts  which  came  to  his  own  knowl- 
edge outside  of  anything  said  to  him  by  any 
otlier  person,  bis  answer  was  admissible. 

5.  An  objection  to  the  introduction  of  evi- 
dence cannot  be  reviewed  where  the  same  evi- 
dence was  otherwise  received  without  objec- 
tion. 

6.  Where  the  deposition  of  a  witness  showed 
no  desire  to  conceal  anything,  bnt  that  her  fail- 
ure to  fnlly  answer  a  question  as  to  whether 
any  one  had  talked  to  her  concerning  her  tes- 
timony, etc.,  was  unintentional,  and  her  testi- 
mony was  corroborated  by  other  witnesses,  ths- 
refusal  of  the  trial  judge  to  suppress  the  depo- 
sition for  failure  to  answer  such  question  was 
not  an  abuse  of  discretion, 

7.  Where,  in  that  part  of  a  physician's  depo- 
sition which  was  received,  he  testified  that  he 
had  been  plaintiff's  physician,  and  had  treated 
her  for  her  injuries,  the  fact  that  his  answers 
to  certain  cross-interrogatories  were  suppressed 
did  not  justify  the  exclusion  of  another,  in 
which  he  stated  that  plaintiff's  back  and  spine 
had,  by  such  injuries,  been  permanently  im- 
paired, and  that  the  injuries  had  produced  fe- 
male complications,  which  had  made  her  a  per- 
manent invalid  for  life. 

8.  A  wife  is  not  o  necessary  or  proper  party 
to  a  suit  by  the  husband  for  injuries  to  her 
arising  from  defendant's  negligence,  the  dam- 
ages recoverable  being  community  property. 

9.  Where  a  suit  to  recover  for  injuries  to  a 
wife  was  erroneously  prosecuted  by  the  hus- 
band and  wife  joinUy,  but  no  objection  was 
made  thereto  at  the  trial,  and  no  prejudice  re- 
sulted to  the  defendant  therefrom,  a  judgment 
for  plaintiffs  will  not  be  reversed  for  such  mis- 
joinder. 

10.  In  an  action  for  damages  tv  the  community 
by  injuries  to  the  wife,  plaintiff  cnn_  recover 
damaprcs  directly  resulting  from  the  Injury  and 
its  subsequent  consequenceSj  •  whether  perma- 
nent or  temporary,  for  pain,  suffering,  and 
wounded  feehngs,  the  cost  of  nursing,  medical 
attendance,  and  medicines,  and  the  loss  of  the 
wife's  services  in  the  household. 

Appeal  from  district  court  Bexar  county; 
8.  J.  Brooks,  Judge. 

Action  by  Emil  H.  Baumgarten  and  wife 
against  tbe  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company.  From  a  Judgment 
in  fuvor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

%  S.  See  Husband  and  Wife,  vol.  26,  Cent   Olt.  t 

m. 
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NetrtoB  *  Ward  and  Baker,  Botts,  Baker 
&  JLiOTeftt,  far  appellant.  Bobaon  &  Duncan, 
Perrr  J.  Ijewb,  and  H.  C.  Carter,  for  ap- 
pellees 

FLX.  J.  This  la  a  Bidt  Instituted,  by  BmU 
U.  Baumgarten  and  Susie  J.  Baumgarten  to 
recover  damages  alleged  to  have  been  receiv- 
ed by  tbe  lattar  tfarongh  the  negligence  of 
appellant  In  liaTlng  a  decayed  culvert,  through 
which  the  horse  of  Mrs.  Baumgarten  fell, 
and  she  was  thereby  precipitated  from  her 
baggy,  and  permanently  injured. 

The  statement  of  facta  Justify  the  con- 
clusion that  Mrs.  Baumgarten,  while  crossing 
a  culvert  erected  and  maintained  by  appel- 
lant on  one  of  the  streets  of  the  town  of 
SchnteDbnrg.  In  her  buggy,  was  thrown  from 
the  same,  and  seriously  and  permanently  in- 
jured. The  accident  to  Mrs.  Baumgarten 
occurred  by  reason  of  the  planks  having  been 
Be);UgentIy  allowed  to  become  rotten  on  ap- 
pellant's culvert,  and  the  horse's  feet  broke 
through,  and  by  his  struggles  Mrs.  Baum- 
garten was  thrown,  violently  to  the  ground, 
and  appellees  sustained  damages  in  the  sum 
found  by  the  Jury.  The  negligence  of  appel- 
lant in  permitting  the  culvert  to  remain  in 
its  decayed  condition  was  the  cause  of  the 
injury. 

This  salt  was  bistitnted  on  July  8,  1901,— 
one  day  before  the  act  of  the  legislature  ea- 
titled  "An  act  to  fix  the  venue  of  suits 
against  railroad  corporations,"  etc.,  went  in- 
to effect  Oen.  Laws  1001,  p.  81.  Appellant 
demurred  to  the  petition  and  filed  a  plea  to 
the  Jurisdiction  on  the  ground  that  the  In- 
jury of  which  complaint  was  made  occurred 
OD  July  26,  1900,  in  Fayette  county,  and 
that  the  plainturs  resided  in  Fayette  county, 
and  therefore  said  suit  could  not  be  prose- 
cuted in  Bexar  county,  but  could  only  be 
prosecuted  in  Fayette  county,  where  the 
plaintiffs  reside,  and  where  the  injury  oc- 
curred. It  is  the  contention  of  appellant  that 
every  pending  suit  was  affected  by  the  pas- 
sage of  the  act,  and  that,  wherever  a  suit 
irag  pending  in  a  county  where  the  plaintiff 
did  not  reside  or  where  the  Injury  was  In- 
flicted, the  court  in  which  it  was  pending 
was  at  once  deprived  of  jurisdiction  to  try 
it  Appellant  on  October  7,  1901,  by  filing 
a  general  demurrer  and  general  denial,  waiv- 
ed all  questions  of  venue,  and  gave  the  dis- 
trict court  of  Bexar  county  jurisdiction,  what- 
ever may  have  been  the  effect  of  the  statute 
tai  question.  The  demurrer  and  plea  to  the 
Jurisdiction  were  filed  May  19,  1902.  That 
statute,  like  any  other  of  its  class,  is  one 
«f  personal  privilege,  and  can  be  and  was 
waived  by  the  voluntary  appearance  of  ap- 
pellant We  see  no  question  of  public  policy 
that  was  to  be  subserved  by  its  passage,  or 
that  will  be  Interfered  with  by  a  waiver  of 
it  on  the  part  of  a  railroad  corporation. 

On  the  trial  of  the  cause,  Dr.  Owens,  who 
had  treated  Mrs.  Baumgarten  while  suffering 
from  her  injuries,  after  be  had  folly  describ* 


ed  the  nature  of  her  Injuries,  was  asked:: 
"Assuming  that  the  testimony  in  the  case- 
showed  that  Mrs.  Baumgarten  was  a  strong, 
henlthy  woman,  and  tl>at  she  met  with  aO' 
accident,  being  thrown  from  a  buggy,  and. 
received  several  very  severe  bmises,  one  on- 
the  small  of  the  back,  and  a  number  of 
severe  bruises  were  indicated  on  her  person, 
and  since  that  time  she  has  not  been  wen, 
what  In  your  opinion,  would  be  the  cause  of 
her  present  conditions?"  He  answered,  "I 
would  be  bound  to  consider  it  came  from- 
the  accident.  In  the  absence  of  anything  else."' 
The  question  and  answer  were  objected  to- 
on the  ground  that  the  question  was  not  suf- 
ficiently specific  to  form  the  basis  for  an 
opinion,  and  because  It  sought  to  elicit  an. 
opinion  upon  a  hypothetical  case  not  sustain- 
ed by  the  evidence.  The  trial  Judge  states- 
that  the  witness  was  placed  on  the  stand, 
before  the  facts  of  the  case  had  been  de- 
veloped, because  he  was  compelled  to  leav*. 
with  the  understanding  that  the  evidence 
would  be  withdrawn  from  the  Jury  unless 
the  hypothetical  case  was  sustained  by  the 
testimony.  The  testimony  did  fully  support 
the  hypothetical  case,  and  tbe  qnestlon  was- 
sufflclently  specific  to  form  a  basis  for  the 
opinion  of  the  physician.  The  doctor,  pre- 
vious to  the  answer  to  the  hypothetical  ques- 
tion which  was  put  to  him,  had  testified  that 
when  he  first  examined  Mrs.  Baumgarten  she- 
had  a  swelling  In  the  lumbar  region  of  the 
back,  and  there  was  other  testimony  to  the 
effect  that  she  was  bruised  on  her  breast, 
hip.  knee,  and  wrist,  and  that  she  had  re- 
ceived the  injuries  in  the  accident  upon- 
whlch  this  suit  is  based.  Prevlons  to  the- 
tlme  of  the  accident  she  had  been  a  strong, 
healthy  woman,  and  since  had  not  been  well- 
On  the  cross-examination,  by  appellant,  of 
Dr.  Harrison,  a  witness  for  appellees,  the 
opinion  was  elicited  that  the  condition  of 
Mrs.  Baumgarten  was  the  result  of  a  phy- 
sical injury,  and  on  the  redirect  examination 
the  witness  was  asked,  "From  your  exam- 
ination of  Mrs.  Baumgarten,  what,  in  your 
opinion,  produced  the  condition  she  was  in?"" 
He  answered,  "I  have  already  stated  that  t 
believe  the  preponderance  of  testimony  takes- 
me  to  the  conclusion  that  the  condition  she 
was  in  was  the  result  of  physical  injury, 
traumatism,  violence."  The  appellees  then 
asked  what  the  witness  meant  by  "preponder- 
ance of  testimony,"  and  he  answered:  "Em- 
bodies a  consideration  of  all  the  facts  itv 
connection  with  the  case  that  have  come 
within  my  knowledge,— physical  conforrna- 
tlon,  the  condition  of  the  bruises  as  I  found 
them,— and  the  circumstances  which  have  re- 
sulted In  thase  conditions  appealed  to  my 
mind,  and  I  selected  that  which  my  Judg- 
ment told  me  Is  the  most  probable."  Appel- 
lant then  moved  that  the  testimony  be  ex- 
cluded on  the  ground  that  it  was  hearsay, 
irrelevant  and  not  the  subject  of  expert  tes- 
timony. The  court  then  said  to  the  witness. 
"Do  you   mean  by  'prejionderance  of  testV 
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moay'  something  you  baye  beard  7'  and  be 
anffwered,  "No,  sir;  I  mean  that  which  comes 
withta  my  obserratlon."  The  court  then  said, 
"Nothing  she  or  any  one  else  told  yon?"  and 
the  witness  replied:  "No,  sir;  It  is  what  I 
found.  I  find  a  woman  of  fine  proportion, 
and  I  take  into  account  the  facts  that  have 
come  to  my  own  personal  knowledge."  Tbe 
court  then  said,  "You  don't  base  it  on  any- 
thing she  or  any  one  else  told  you?"  and  the 
witness  answered  In  the  negatlTe.  The  evi- 
dence was  admissible.  Railway  v.  Burnett, 
80  Tex.  536,  16  S.  W.  320;  Railway  v.  WU- 
liams  (Tex.  CIt.  App.)  62  8.  W.  808.  There 
is  no  merit  in  the  sixth  assignment  of  error. 
The  question  was  not  leading,  and  the  an- 
swer was  material  as  to  tbe  issue  of  the 
condition  of  Mrs.  Baumgarten's  health  before 
the  accident  Tbe  issue  was  presented  by 
the  petition. 

The  seventh  assignment  of  error  complains 
of  a  certain  question  propounded  to  Mrs. 
Baumgarten  as  to  what  induced  her  to  come 
to  San  Antonio  for  medical  treatment,  and 
her  answer  thereto.  The  bill  of  exceptions 
presents  no  objection  to  anything  except  the 
question,  and  while  it,  as  well  as  tbe  an- 
swer, may  have  been  irrelevant  and  imma- 
terial, appellant  could  have  suffered  no  In- 
Jury  whatever  from  them;  and  the  same 
evidence  was  given  by  Emll  Baumgarten 
without  objection  on  the  part  of  appellant. 

The  question  and  answer  complained  of  in 
the  eighth  assignment  of  error  were  not  open 
to  the  objections  urged  against  them,  and, 
had  they,  been  objectionable,  appellant  can- 
not urge  objections  because  the  same  testi- 
mony from  other  witnesses  went  unchal- 
lenged to  the  Jury.  The  testimony  was  abun- 
dant to  the  effect  that  Mrs.  Baumgarten  was 
a  strong,  healthy  woman  prior  to  the  acci- 
dent, and  had  been  delicate  and  almost  an 
Invalid  since.  What  is  said  hi  regard  to  the 
eighth  assignment  of  error  disposes  of  the 
matters  raised  in  the  ninth  assignment. 

Complaint  is  made  that  the  deposition  of 
Mrs.  Welters  should  have  been  suppressed, 
because  she  failed  to  answer  a  cross-inter- 
rogatory propounded  to  her  by  appellant  as 
to  whether  any  one  had  talked  to  her  about 
her  testimony,  who  it  was,  how  he  came  to 
talk  to  her,  and  when  the  conversation  oc- 
curred. To  the  question  she  answered:  "Mr. 
H.  C.  Carter,  attorney,  spoke  to  me  about  the 
case  prior  to  May,  1002,  and  told  me  that, 
if  [  was  not  able  to  testify  in  this  case,  my 
deposition  would  be  taken."  If  the  answer 
of  the  witness  should  be  held  to  be  a  refusal 
to  answer  the  cross-interrogatory,  still  it  does 
not  appear,  nor  is  even  claimed  by  appellant, 
that  the  failure  to  suppress  the  deposition 
had  operated  prejudicially  to  appellant  Mrs. 
Wolters  testified  that  she  was  with  Mrs. 
Baumgarten  when  she  was  hurt,  and  that  the 
injury  occurred  by  the  feet  of  her  horse  gro- 
ing  through  appellant's  culvert  which  was 
decayed,  thereby  throwing  her  out  of  the 
buggy.    She  also  testified  as  to  Mr&  Baum- 


garten's state  of  health  before  and  since  the 
accident.  As  to  drcumstances  surrounding 
the  accident  there  was  no  attempt  to  contra- 
dict the  statement  made  by  Mrs.  Baumgar- 
ten, although  she  stated  that  an  employ^  of 
appellant  saw  the  accident;  but  on  the  other 
hand,  the  testimony  of  Tanner,  appellant's 
agent,  oorrolwrates  her  aa  to  the  condition 
of  the  culvert  As  to  the  condition  of  Mis. 
Baumgarten  before  and  after  the  accident 
the  witnesses  were  numerous  who  swore  as 
did  Mrs.  Wolters.  It  appears  from  the  an- 
swer itself  that  there  was  no  desire  to  con- 
ceal anything,  but  that  it  was  merely  an  un- 
intentional failure  to  fully  answer.  In  such 
cases,  as  said  in  the  case  of  Railway  v. 
Shirley,  64  Tex.  126,  "much  must  be  left  to 
the  discretion  of  the  court"  and  we  see  no 
abuse  of  it  hi  this  instance. 

The  answer  of  Dr.  Matthews  to  certain 
cross-interrogatories  propounded  to  him  by 
appellant  were,  on  its  motion,  suppressed, 
and  it  objected  to  the  introdnctlon  by  appel- 
lees of  an  answer  to  another  cross-Interroga- 
tory, on  the  ground  that  the  question  was 
predicated  upon  the  answers  that  had  been 
suppressed,  and  were,  therefore,  unintelligi- 
ble. In  tbe  testimony  of  Dr.  Matthews,  elic- 
ited by  the  direct  examination,  which  went 
to  the  Jury,  it  was  stated  he  liad  been  the 
physician  for  Mrs.  Baumgarten,  and  that  he 
treated  her  for  her  injuries.  Tltls  formed  a 
sufficient  predicate  for  the  statement  that 
Mrs.  Baumgarten's  back  and  spine  had,  by 
such  injuries,  been  permanently  impaired, 
and  tliat  the  injuries  had  produced  internal 
female  complications,  and  had  made  a  per- 
manent invalid  of  her.  This  suit  was  Insti- 
tuted by  the  husband  and  wife  for  damages 
arising  from  injuries  Inflicted  on  the  wife. 
Damages  arising  from  personal  injuries  in- 
flicted either  on  the  husband  or  wife  are  com- 
munity property.  Sayles'  Ann.  Civ.  St  art 
29C8:  Ezell  v.  Dodson,  60  Tex.  331;  Rail- 
way V.  Burnett  61  Tex.  638.  It  is  tbe  settled 
law  of  this  state  that  the  wife  cannot  sue 
alone,  or  when  joined  by  her  husband  pro 
forma,  for  the  recovery  of  community  prop- 
erty, and  the  wife  is  not  a  necessary,  or  even 
a  proper,  party  in  a  suit  brought  by  the  hus- 
band for  community  property.  Edrington  v. 
Newland,  57  Tex.  634;  Railway  v.  Burnett, 
61  Tex.  638;  Middlebrook  v.  Zapp,  73  Tex.  29, 
10  S.  W.  732.  This  is  not  a  suit  brought  by 
the  wife,  in  which  the  husband  is  joined  pro 
forma,  but  it  is  a  suit  prosecuted  Jointly  by 
husband  and  wife,  and,  had  exceptions  been 
presented  in  the  trial  court  to  the  wife  being 
Joined  in  the  suit,  the  exceptions  should,  and 
doubtless  would,  have  been  sustained  by  the 
trial  Judge.  But  no  such  exceptions  were 
presented,  and  the  question  Is  raised  for  the 
first  time  in  the  appellate  court  In  a  similar 
case  to  this,  where  the  husband  and  wife  had 
joined  to  recover  damages  sustained  by  tbe 
wife,  it  was  said  by  the  supreme  court:  "In 
actions  to  recover  money  which  will  be  com- 
munity property  when  realized,  the  wife  is 
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not  ordinarily  a  necessary  or  proper  party; 
but  In  tills  case  no  objection  was  taken  to  her 
Joinder  with  her  bnsbarid  as  a  plaintiff,  and 
it  cannot  be  raised  here  for  the  first  time. 
No  Injuiy  results  to  the  appellant  from  the 
rendition  of  a  Judgment  in  favor  of  the  bus- 
band  and  wife:  Street  Railway  t.  Helm,  &i 
Tex.  147.  It  was  further  held  in  that  case 
that,  if  no  injury  is  shown  to  bare  resulted, 
a  Judgment  will  not  be  reversed  even  where 
an  exception  to  the  Joinder  of  the  wife  with 
the  hnsband  lias  been  overruled.  See,  also, 
I.re  v.  Turner,  71  Tex.  265,  9  S.  W.  149;  Mld- 
dlebrook  t.  Zapp,  73  Tex.  29,  10  S.  W.  732; 
and  Johnson  v.  Erado  (Tex.  Civ.  App.)  60  S. 
W.  139.  The  damages  inflicted  on  Mrs. 
Baumgarten  were  damages  to  the  communis 
estate  of  herself  and  husband,  as  well  as  to 
her,  and  the  court  did  not  err  In  instructing 
the  Jury  that  the  measure  of  damages  was 
the  mental  and  physical  pain  suffered  by  her 
and  the  amount  of  the  impairment  of  her 
capacity  to  labor  in  the  future.  It  would  not 
matter  to  whom  the  capacity  to  labor  might 
have  been  an  advantage.  Whether  to  the 
husband  or  wife,  one  or  both,  the  damages  re- 
sulting from  such  impairment  would  be  com- 
munity property,  and  the  husband  could  re- 
cover for  them.  At  common  law,  when  a 
wife  received  personal  injuries  through  the 
negligence  or  fault  of  another,  she  had  the 
right  of  action,  and  could  sue  for  the  dam- 
ages inflicted,  if  Joined  by  her  husband.  The 
husband  alone  could  recover  for  the  loss  of 
the  wife's  services,  and  for  the  amount  paid 
to  restore  her  to  health.  The  common-law 
rule  does  not  prevail  in  Texas,  but  the  hus- 
band, as  an  equal  owner  and  sole  manager  of 
the  community  property.  Is  alone  authorized 
to  sue  for  damages  to  the  wife,  and  be  can 
recover  all  the  damages  growing  out  of  or 
flowing  from  the  injuries  inflicted  upon  her. 
As  said  in  the  case  decided  by  the  supreme 
court  of  the  state  of  Washington  which  is 
cited  and  relied  upon  by  appellant:  "The 
first  element  of  these  to  be  considered  is  that 
directly  connected  with  the  person  of  the 
wife,— the  injury,  and  Its  subsequent  conse- 
quences, whether  permanent  or  temporary, 
and  her  pain,  suffering,  wounded  feelings, 
etc.;  next  the  cost  of  her  nursing,  medical 
attendance,  and  medicines,  which,  although 
they  could,  at  common  law,  be  recovered  by 
the  husband  alone,  are  with  us  presumptively 
expenses  Incurred  and  paid  by  the  commu- 
nity; and,  lastly,  the  loss  of  the  wife's  serv- 
ices in  the  household."  Hawkins  v.  Street 
Railway,  28  Pac.  1021,  10  L.  B.  A.  808,  28 
Am.  St.  Rep.  72.  The  same  measure  of  dam- 
ages applies  in  this  case  that  would  have 
been  applicable  had  the  wife  been  a  feme 
sole  and  brought  the  action.  The  pleading 
and  evidence  were  sufficient  to  warrant  the 
charge  as  to  the  measure  of  damages.  Rail- 
way V.  Burnett,  80  Tex.  538,  16  8.  W.  320; 
RaUway  v.  Lacy,  86  Tex.  244,  24  S.  W.  269. 

The  suit  was  a  Joint  one  by  the  husband 
and  wife,  and  there  Is  nothing  in  the  charge 
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to  lead  the  Jury  to  give  a  larger  verdict  than 
would  have  been  given  had  the  husband  sued 
alone,  and  the  verdict  does  not  indicate  that 
the  Jury  were  In  any  manner  misled  by  the 
Joinder  of  the  parties  into  giving  a  larger 
sum  than  would  have  been  awarded  had  the 
husband  sued  alone.  The  charge  did  not  au- 
thorize or  permit  the  recovery  of  double  dam- 
ages. The  verdict  is  not  excessive. 
The  judgment  is  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  ADAMS.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  17, 

1903.) 

CARRIERS-INJURY  TO  PASSENOHRS— TRANS- 
PORTATION ON  FREIGHT  TRAIN— CONTRIBU- 
TORY NEOL.IQBNCE  —  ACTIONS  —  INSTRUC- 
TIONS. 

1.  In  an  action  for  injuries  sustained  by  a 
passenger  riding  in  a  freight  car,  an  instmc- 
tion  that  plaiutiff  assumed  the  risks  "incident 
to  whatever  Jerking  and  pushing  of  said  car 
against  other  cars  that  was  necessary"  <n  the 
handling  of  the  car,  was  not  erroneous  iu  the 
use  of  the  word  "necessary,"  aud  In  failing  to 
charge  that  a  recovery  could  not  be  had  if  the 
car  was  handled  in  the  usual  and  proper  man- 
ner. 

2.  Where  plaintiff  in  an  action  for  injuries 
while  in  a  freight  car  with  his  furniture  testi- 
fied that  the  car  was  kicked  back  onto  a  track 
with  considerable  force,  and  struck  some  oth- 
er cars  in  a  train  which  was  being  made  up, 
and  defendant's  employte  testified  that  they 
did  not  remember  its  occurrence,  an  instruc- 
tion was  not  erroneous  as  assuming  that  the 
injury  occurred  while  defendant  was  making  up 
a  train. 

3.  Where  plaiutiff,  who  had  been  employed  as 
a  railroad  station  agent,  telegraph  operator, 
and  expressman,  was  injured  while  being 
transported  in  a  freight  car  with  his  fumitore, 
testified  that  he  remained  in  the  car  at  a  junc- 
tion point  where  the  injury  occurred  for  the 
reason  that  he  did  not  know  when  the  car 
would  continue  the  journey,  it  was  not  error 
to  refuse  to  charge  that,  if  he  remained  In  the 
car  while  In  the  yards  at  the  junction  on  the 
side  tracks,  his  act  in  so  doing  was  negligence. 

4.  Where  plaintiff  was  injured  by  the  jerk- 
lug  of  a  freight  car,  in  which  he  was  trans- 
ported as  a  passenger,  while  it  was  being 
switched  in  a  junctiou  railroad  yard,  the  fact 
that  he  was  standing  at  the  time  of  his  injury 
did  not  constitute  contributory  negligence,  as 
a  matter  of  law. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Rice  Maxey,  Judge. 

Action  by  0.  M.  Adams  against  the  Texas 
ft  Pacific  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

T.  J.  Freeman  and  Head  &  Dillard,  for  ap- 
pellant Randell,  Wood  &  Hassell,  for  ai>- 
pellee. 

TEMPLETON,  J.  C.  M.  Adams  shipped 
his  household  furniture  and  his  horse  and 
cow  from  Tinipson  to  Sherman.  The  prop- 
erty was  transported  in  a  car  chartered  by 
him  from  the  Texas  &  Sabine  Valley  Rail- 
way Company.    The  car  was  billed  over  the 

*Reh«arlng  denied  February  7.  1903,  and  writ  ot  er- 
ror denied  by  supreme  court  March  12,  1903. 
T  *.  See  Carriers,  vol.  9,  Cent.  Dig.  {  1871. 
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line  of  Bald  company  from  Timpson  to  Long- 
view,  and  from  that  point,  through  Texar- 
kana  Junction,  to  its  destination,  over  the 
line  of  the  Texas  &  Pacific  Railway  Com- 
pany. Adams,  togetlier  with  his  minor  son, 
accompanied  the  car,  riding  therein,  under 
and  by  virtue  of  his  contract  with  the  rail- 
way companies.  The  car  was  incorporated  j 
iu  a  freight  train,  and  carried  to  Texarkana 
Junction,  as  contracted.  From  thence  It  was 
carried  east  about  five  miles,  to  the  city  of 
Texarkana,  and  then  back  through  the  Junc- 
tion to  Sherman.  The  car  arrived  at  Tex- 
arkana about  €  o'cloclc  in  the  morning,  and 
was  set  out  In  the  railroad  yards,  where  it 
remained  until  about  noon.  Adams  and  his 
son  did  not  leave  the  car  during  the  time 
It  was  at  Texarkana.  While  the  car  was  in 
the  yards,  it  was  switched  from  tlie  track 
where  it  was  originally  placed  onto  another 
track.  It  was  kicked  Into  its  new  i>osltio& 
against  a  lot  of  other  cars  with  such  vioienoe 
as  to  throw  Adams,  wJao  was  standing  up 
at  the  time,  against  a  box,  and  Injnre  htm. 
He  brought  suit  on  account  of  the  inlury  ao 
received,  and,  on  a  Jury  trial,  obtained  a 
Judgment,  from  which  the  company  bn 
prosecuted  an  appeal. 

The  last  clause  of  that  paragraph  of  tlie 
charge  of  the  oourt  wherein  the  defenses  of 
the  company  were  submitted  to  the  Jury 
reads  as  follows:  "Tou  are  further  Instruct- 
ed that  in  taking  passage  in  said  car,  to  be 
tran^iorted  therein,  the  plaintiff  assumed  the 
risks  and  danger  Incident  to  whatever  Jerk- 
ing and  pushing  of  said  car  against  other 
cars  that  was  necessary  and  proper  to  be 
done  in  the  handling  and  transportation  of 
said  car;  so.  If  you  should  believe  from  the 
evidence  that  plaintiff  was  injured,  but  you 
further  believe  from  the  evidence  that  such 
injuries  resulted  from  such  Jerking  or  push- 
ing said  car  against  other  cars  as  was  neces- 
sary and  proper  iu  order  to  couple  same  onto 
other  ears  when  making  up  the  train  with 
which  said  car  was  to  be  transported,  then 
you  will  find  for  the  defendant" 

In  Its  first  assignment  of  error,  appellant 
complains  of  that  part  of  said  clause  of  the 
charge  where  the  law  is  applied  to  the  facts, 
and,  in  the  same  connection,  complains  of 
the  action  of  the  trial  court  in  refusing  to 
give   a   special   charge    whieb    reads   thua: 
"Plalntlir  assumed  all  such  risks  as   were 
attendant    upon    the    proper   and    necessary 
handling  of  the  freight  car  in  the  yards  at  I 
Texarkana,  and,  if  this  car  was  handled  in  '■ 
the  usual  and  proper  manner,  then  you  will  ! 
return  a  verdict  for  the  defendant,  even  If  j 
you  believe  plaintiff  was  injured  In  the  ban-  ; 
dllng  of  said  car."    The  proposition  presented  i 
under  this  assignment  is  that  the   use  of 
the  word   "necessary"   in  the  charge  com-  ' 
plained  of  was  improper,  all  that  was  re-  j 
quired  to  release  defendant  being  that  the  j 
oar  was   handled   in   the  usual  and  proper  { 
way.    In  our  opinion,  the  charge  given  cor-  j 
rectly   expressed   the    law    upon   the   Issue  1 


therein  jnresented.  If  tlie  ear  was  unneces- 
sarily and  needlessly  switched  about  the 
yards,  the  fact  that  the  doing  so  may  bave 
been  the  "usual"  way  of  handling  such  cars 
would  not  excuse  the  company.  That  the 
employes  of  the  company  were  bound  to 
handle  the  car  properly  is  conceded,  and  it 
cannot  be  said  that  they  did  so.  If  it  was 
moved  without  any  necessity  for  such  action. 

Further  complaint  is  made  of  that  part 
of  the  charge  above  considered,  in  the  second 
Bssigmnent  of  error.  It  is  insisted  that  the 
court  erred  in  assuming  in  said  charge  that 
the  car  was  being  incorporated  into  a  train, 
and  requiring  of  the  company  the  use  of 
Bucli  care  as  was  necessary  and  proper  in 
coupling  the  same  onto  other  cars  in  making 
up  a  train  In  which  said  car  was  to  be  trans- 
iwrted,  for  the  reason  that  there  was  no 
evidence  that  the  car  was  being  tiandled  for 
the  purpose  of  coupling  it  onto  other  cars 
In  doing  what  is  known  as  "making  op  a 
train."  The  plaintlfiT  testified  that  the  car 
'*wa8  kicked  back  en  this  track,  and  went 
back  with  considerable  force.  It  went  back 
and  struck  some  other  cars  in  a  train  which 
was  being  made."  The  plaintiff  vma  not 
farther  examined  on  this  point,  and  there 
was  no  other  evidence  offered  bearing  on 
tills  question.  Tbe  witnesses  for  the  com- 
ptmj,  who  were  its  employee  in  the  yards 
at  Texarkana,  and  who  are,  no  doubt,  the 
men  who  handled  the  car,  did  not  remem- 
ber the  occurrence.  In  this  state  of  the  rec- 
ord, we  are  of  the  opinion  that  It  should  be 
held  tbxt  appellant's  contention  is  not  well 
taken.  It  Is  a  reasonable,  if  not  a  conclu- 
sive. Inference  from  the  plaintiff's  testimony 
that  the  car  was  being  moved  for  the  par- 
pose  of  incorxiorating  it  into  a  train.  The 
point  does  not  seem  to  have  been  regarded 
by  the  parties  at  the  time  of  the  trial  as  of 
any  consequence,  and  we  tiilnk  it  was  not. 
It  makes  no  difference  whether  the  car  at 
the  time  of  the  accident  was  being  placed  in 
X>osltion  in  a  train,  as  the  company,  tn  any 
case,  was  bound  to  use  ordinary  care  in 
handling  it,  which  was  the  measure  of  care 
laid  down  in  the  ehatge.  We  believe  what 
la  said  above  is  sufficient  to  dispose  of  all 
the  objections  to  said  charge,  including  the 
contention  that  the  same  was  vpon  tbe 
weight  of  the  evidence. 

In  its  third  asslgument  of  error,  appellant 
complains  of  the  action  of  the  trial  cerart  In 
refusing  to  give  a  special  charge  which  reads 
thus:  "If  you  believe  from  the  evWenee  that 
plaintiff  remained  in  the  car  when  it  wns 
put  in  the  yards  at  Texaricana,  and  was 
there  on  the  side  tracks,  and  that  hia  so 
remaining  was  negligence,  and  that  because 
of  such  negligence  the  accident  and  his  in- 
Jury,  If  any  there  were,  were  brought  about 
or  proximately  contrlbnted  to,  then  yo«  will 
return  a  verdict  for  defendant."  The  an- 
swer to  this  complaint  is  that  the  evMenre 
does  not  raise  the  issue  of  negligence  on  the 
part  of  plaintiff,  based  on  the  fact  that  he- 
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remained  In  the  cor  while  It  was  In  the 
yards  at  Texarkana.  The  only  evidence  on 
this  point  was  that  of  plaintiff  himself,  wlio 
testified  as  follows:  "I  arrived  at  Texar- 
kana, if  It  was  Texarkana  to  which  I  went, 
aboat  six  o'clock  in  the  moruiug,  and  stayed 
there,  I  presume,  until  twelve  o'clock.  My 
VAT  was  left  on  the  farthest  track  from  the 
depot  until  about  9:30  o'clock.  Then  it  was 
switched  to  another  track.  •.  ♦  •  I  knew 
when  I  was  in  Texarkana,  but  did  not  know 
that  it  was  Texarkana.  I  had  never  stopped 
there.  I  did  not  leave  the  car.  I  was  afraid 
to  do  so,  as  I  had  no  notice  when  we  would 
leave  town.  I  did  not  know  how  big  Trans- 
continental (Texarkana)  Junction  was,  and 
really  supposed  that  Texarkana  was  Trans- 
coDtinental  Junction,  as  I  was  billed  through 
that  point.  I  was  hurt  about  9:30  o'clock. 
•  •  •  Willie  I  was  at  Texarkana  I  did 
not  leare  the  car  and  go  uptown.  I  re- 
mained tn  the  car  all  the  time.  I  was  in 
the  railroad  yards.  •  •  •  yes;  when 
I  was  tn  Texarkana  I  knew  that  I  was  in 
the  railroad  yards.  I  saw  trains  switching 
back  and  forth.  I  knew  my  train  was  like- 
ly to  be  moved  at  any  time.  I  did  not  leave 
the  car  on  that  account"  He  further  testi- 
fied that  he  bad  been  engaged  for  years  in 
the  railway  service,  in  the  capacity  of  sta- 
tion agent,  telegraph  operator,  and  express- 
man. This  evidence  Is  not  sufficient  to  raise 
the  issue  that  It  was  the  duty  of  the  plaintiff. 
In  the  exercise  of  proper  care  for  bis  own 
safety,  to  leave  the  car.  He  had  a  right  to 
rem.nin  in  the  car,  and  his  reasons  for  doing 
»  furnish  an  adequate  excuse  for  his  con- 
dnct.  The  danger  which  he  ought  to  have 
anticipated  as  a  result  of  his  remaining  Is 
the  car  was  that  incident  to  a  necessary  and 
proper  handling  of  the  car,  and  the  accident 
was  not  occasioned  by  his  exposure  to  such 
risk,  but  by  the  careless  and  negligent  han- 
dling of  the  car.  He  was  not  required  to 
leave  the  car,  where  he  had  a  right  to  be, 
in  order  to  avoid  injury  from  such  source, 
and  cannot  be  charged  with  contributory 
negligence  on  that  account. 

The  court  instructed  the  Jury,  in  substance, 
that  If  the  fact  that  plaintiff  was  staudlng 
np  in  the  car  at  the  time  he  was  injured 
eoDtrlinrted  to  the  Injury,  and  if  an  ordina- 
rily prudent  man  would  not  have  been  stand- 
ing np  under  such  circumstances,  then  the 
plaintiff  was  not  entitled  to  recover.  Ap- 
pellant, in  its  fourth  and  last  assignment  of 
error,  contends  that  the  evidence  on  this  is- 
sne  Is  such  as  to  require  a  finding  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  the  verdict  of  the  Jury  is 
therefore  contrary  to  the  evidence.  Tlie 
plaintiff  testified  simply  that  he  was  stand- 
ing up  when  the  accident  occurred.  His  son's 
testimony  was  of  like  character.  No  other 
witness  testified  on  the  subject.  The  par- 
ties do  not  appear  to  have  attempted  to  de- 
velop the  reasons  for  the  plaintiff's  conduct 
in  this  respect,    though   the   evidence   sug- 


gests the  theory  that  he  had  gone  or  started 
to  the  car  door  to  see  what  was  being  done 
with  his  car.  Usually  one  traveling  bi  such 
car  should  keep  his  seat,  but.  If  he  does  not, 
negligence  on  his  part  is  not  Implied  as  a 
matter  of  law.  Under  the  system  prevail- 
ing In  this  state,  the  question  whether  an 
ordinarily  prudent  man  would  have  been  on 
his  feet,  in  view  of  all  fbe  surrotmdlngs,  "must 
be  submitted  to  the  Jujcy;  and  the  finding 
of  the  Jury  is  conclusive  of  the  question,  un- 
less the  attendant  circumstances  are  such 
that  tbe  finding  is  Incompatible  with  sound 
reason  and  good  Judgment.  We  cannot  say 
that  the  verdict  In  diis  case  was  not  war- 
ranted. 

The  Judgment  Is  afBrmed. 


HOUSTON  A:  T.  a  BY.  CO.  v.  OLUOE  «t  as.* 

iComrt  of  Civil  A^peails  ctt  Tesas.     Jan.  14, 
tSW.) 

CONTRACTS  —  ASSroNABILITT  —  HOMESTEAD 
-<X>NTRACT  FOR  WATSft  AND  OCCITPANCT— 

WIFE'S  SldNATUaO— EVIDENCIB— DAAIAGSS. 

1.  B«v.  St.  art.  308,  wliich  provide  tluit  the 
obligee  or  any  written  instmineDt,  not  nego- 
lisbTe,  may  transfer  his  iotereat  therein  by  as- 

I  aigBmsnt,  anthoBsea  a  Dailwaj  comyBay  te  as- 
aian  its  Jmtereat  in  a  esntrACt  eravoweriog  it  to 
take  water  tiom  a.  spring  located  oa  thye  land 
of  the  other  party  to  the  contract,  and  to  enter 
on  the  laud  and  erect  Beeessary  pnmping  works. 

2.  ▲  hnafesad  •Joue  eaimot  contract  with  a 
railway  company  empowering  it  to  nse  water 
from  a  spring  located  on  his  nomestead,  and  to 
enter  em  tne  homestead  ts  erect  necessary 
ponipin?  works. 

3.  Where,  in  an  aodoB  to  Menrw  the  value 
of  water  taikeu  ^  defendant  from  a  spring  lo- 
cated on  plaintiff^  land  snd  the  value  of  land 
oecspied  by  defendaofs  pipes  and  pumping 
works,  there  waa  no  evidence  shaiwin^  tlie  mar- 
ket valne  of  the  land  so  aecapied  er  tlw  valne  of 
the  water  used,  a  verdict  for  plaintiff  for  a  des- 
ignated sum  was  not  supported  by  tbe  evi- 
dence. 

Appeal  from  district  court,  Travis  county; 
R.  L.  Fenn.  Judge. 

Trespass  to  try  title  by  George  W.'  Cluck 
and  wife  against  the  Houston  &  Texas  Cen- 
tra] Railway  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed  In 
part;  reversed  in  part 

a  R.  FlBh«  and  Baker,  Bottt,  Bak»'  * 
Lovett,  for  aiipelluit  John  Demtil,  for  ap- 
pellees. 

FIBH3:R>  C.  J.  This  to  a  suit  W  Clock 
and  wife  against  the  Housten  &  Texas  Cen- 
tral Railway  Company  In  trespcas  to  try  title 
and  fur  damages  and  for  injnnctieii.  The 
land  aonght  to  be  peeovwred  is  sitnaied  In 
wniiamaoft  county,  a  part  of  the  Samuel  Da- 
mon league,  mad  described  am  toOvira:  "Be- 
ginning at  the  northwest  c«mer  of  tbe  orig- 
inal survey  of  500  accei,  kncrwn  as  the  'Floyd 
Farm,'  on  the  road  from  Anstin  to  Burnet  on 
tbe  west  bonndaty  line  of  said  Damoa  league, 

*RebearlDg  denied  February  U,  IMt,  and  writ  ot 
error  denied  by  supreme  court. 
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a  pile  of  rocks  for  comer;  thence  south,  19 
E.,  2,240  Taras,  to  a  comer  on  the  bank  of 
Brushy  creek,  a  live  oak  5  In.  dla.,  north,  2S 
west,  11  yrs.;  thence,  with  the  meanders  of 
said  creek,  as  follows:  N.,  82  W.,  237  vrs.; 
S.,  75  W.,  170  Trs.,  to  the  mouth  of  a  small 
branch;  thence  up  said  branch,  running  west, 
121  vrs.;  S.,  61  W.,  71  south,  30  vrs.,  to  cor- 
ner jof  the  aforesaid  road  and  a  bluff  of  said 
branch,  a  Spanish  oak,  7  In.  dla.;  N.,  58  B., 
5  rrs.;  thence  S.,  71  W.,  298  varas,  to  a  rock 
pile  for  corner  on  the  aforesaid  west  bound- 
ary line  of  said  Damon  league;  thence  N.,  19 
W.,  2,132  varas,  with  said  line,  to  beginning." 

It  is  averred  In  the  petition  that  the  dwell- 
ing house,  stables,  and  lots  belonging  to  the 
plaintiff  and  his  wife  are  situated  upon  the 
premises  above  described,  and  constitute  the 
homestead  of  the  appellees,  and  have  been  so 
occupied  and  used  as  a  homestead  since  the 
3d  day  of  December,  1878;  that  the  appellant 
on  the  23d  day  of  August,  1901,  forcibly  en- 
tered ni>on  and  took  possession  of  a  part  of 
the  premises,  and  has  placed  and  erected 
thereon,  and  Is  now  operating  and  maintain- 
ing thereon,  an  engine,  piping,  and  engine 
house,  and  has  taken  possession  of  a  large 
and  valuable  spring  on  said  premises,  and  has 
connected  the  same  to  a  water  tank,  for  sup- 
plying engines  on  appellant's  road,  and  Is  us- 
ing same  and  appropriating  the  water  out  of 
the  spring  to  the  value  of  $600  per  month. 
It  Is  also  averred  that  the  fair  and  reasonable 
rental  value  of  the  land,  independent  of  the 
water  appropriated  and  consumed  by  the  de- 
fendant, is  the  sum  of  $25  per  month. 

Defendant  answered  with  a  plea  of  not 
guilty,  and  disclaimed  all  right,  title,  and  In- 
terest In  and  to  any  part  of  the  land,  except 
the  following:  "(1)  So  much  thereof  as  is 
embraced  and  contained  within  the  land  ap- 
propriated for  the  purpose  of  laying  and  In 
laying  a  pipe  line  from  the  water  tank  of 
defendant  at  Cedar  Park  Station  to  a  spring 
at  or  near  the  house  of  plaintiffs,  and  for  the 
erection  thereat  of  a  pump  connected  with 
said  pipe  line  and  tank,  as  more  fully  ap- 
pears from  the  contract  of  April  22,  1895, 
hereinafter  set  out.  (2)  So  much  and  such 
parts  thereof  as  are  embraced  In  a  deed  of 
conveyance  from  G.  W.  Cluck  and  H.  L. 
Cluck,  his  wife,  to  the  Austin  &  Northwest- 
ern Railroad  Company,  of  date  December  7, 
1881,  conveying  a  right  of  way  to  said  rail- 
road over  and  through  the  land  sued  for.  (3) 
So  much  thereof  as  is  embraced  In  a  deed  of 
'date  August  5,  1892,  executed  by  the  said  O. 
W.  Cluck  and  H.  L.  Cluck,  his  wife,  to  the 
Austin  &  Northwestern  Railroad  Company, 
upon  which  tract  is  situated  the  section  house 
of  defendant.  Defendant  pleaded  the  act  of 
the  legislature  authorizing  and  the  deed  of 
date  August  22,  1901,  carrying  oat  the  sale 
of  the  Austin  &  Northwestern  Railroad  to 
the  Houston  &  Texas  Central  Railroad  Com- 
pany, conveying  to  said  company  all  and  sln- 
s;ular  the  property,  real,  personal,  and  mixed, 
railroad,    franchises,    privileges,    contracts, 


cboses  in  action,  and  property  of  every  sort 
and  description  of  the  Austin  &  Northwestern 
Railroad  Company." 

Plaintiffs  replied  by  supplemental  answer, 
which  contained  the  following  averments: 
"And  plaintiffs  further  aver  that  said  defend- 
ant, the  Houston  &  Texas  Central  Railroad 
Company,  pretend  and  claim  to  be  the  as- 
signees of  a  written  contract  by  and  be- 
tween the  Austin  &  Northwestern  Railroad 
Company,  by  A.  N.  Leitnaker,  vice  president 
and  general  superintendent,  of  date  on  or 
about  the  22d  day  of  April,  A.  D.  1805,  and 
one  of  these  plaintiffs,  O.  W.  Cluck,  which 
said  contract  is  In  words  and  figures  substan- 
tially as  follows,  viz.:  'State  of  Texas,  Coun- 
ty of  Travis.  This  agreement  this  day  ooade 
and  entered  into  between  the  Austin  &  North- 
western Railroad  Company  of  the  one  part, 
and  O.  W.  Cluck,  of  the  county  of  WllUam- 
son,  state  of  Texas,  of  the  other  part,  wlt- 
nesseth:  That  the  said  O.  W.  Cluck,  for  and 
in  consideration  of  the  sum  of  one  dollar  cash 
to  him  In  hand  paid,  and  other  valuable  con- 
siderations to  him  from  the  said  Austin 
&  Northwestern  Railroad  Company,  moves, 
agrees,  and  consents  that  the  said  Austin  & 
Northwestern  Railroad  Company,  its  agents, 
servants,  and  employes,  shall  and  may  freely 
enter  in  and  upon  his  land,  and  dig  In  and 
break  the  surface  thereof,  and  lay  therein 
and  thereon  a  pipe  line  from  the  water  tank 
of  the  Austin  &  Northwestern  Railroad  Com- 
pany at  Cedar  Park  Station  to  the  spring  at 
the  house  of  the  said  Q.  W.  Cluck,  and  erect 
thereat  a  piunp  connected  with  said  pipe  line 
and  tank,  for  the  purpose  of  drawing  and 
conveying  water  from  said  spring  to  said 
tank,  and  that  said  Austin  ft  Northwestern 
Railroad  Company  shall  have  free  use  of  the 
water  the  spring  will  afford,  without  charge, 
with  permission  at  all  times  for  the  officers, 
agents,  servants,  and  employes  of  said  com- 
pany to  enter  In,  upon,  and  go  over  and  along 
the  land  and  premises  of  the  said  O.  W. 
Cluck,  and  all  permission  to  said  Austin  & 
Northwestern  Railroad  Company,  Its  officers, 
agents,  and  servants  and  employes  to  remove 
said  pipe  and  pump,  when  In  their  Judgment 
they  may  desire  so  to  do.  That  the  said 
Austin  &  Northwestern  Railroad  Company 
shall,  for  and  in  consideration  of  the  rights 
and  privileges  conceded  to  it  by  the  said 
Cluck,  put  in  and  furnish  him.  Inside  the 
boundaries  of  his  land  at  Cedar  Park  Station, 
one  hydrant  of  one-half  inch  diameter  for 
watering  stock  from  the  tank  of  the  Austin 
&  Northwestern  Railroad  Company;  also 
one-half  hydrant  at  bis  residence.  In  testi- 
mony whereof  the  parties  hereto  have  on  this, 
the  22d  day  of  April,  1895,  executed  this  in- 
strument In  duplicate,  the  said  O.  W.  Cluck 
subscribing  his  name  thereto,  and  the  said 
Austin  &  Northwestern  Railroad  Company, 
through  A.  N.  Leitnaker,  its  vice-president 
and  general  superintendent,  subscribing  there- 
to its  corporate  name.  The  Austin  &  North- 
weston  R.  B.  Co.,  by  A.  N.  Ijeitnaker,  Vice 
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President  and  General  Superintendent  O. 
W.  Cluck," — which  fact  of  ownership  is  not 
admitted,  but  expressly  denied,  and  that  by 
▼irtne  of  the  same  the  said  defendant  Is  and 
has  been  trespassing  npon  said  land  as  afore- 
said. Plaintiffs  aver  that  said  contract  Is  In- 
valid and  void,  and  Is  not  now  and  never  was 
binding  npon  them  or  either  of  them,  and 
that  the  said  land,  at  the  time  of  the  making 
of  said  contract,  was  the  homestead  of  plain- 
tiffs, and  has  been  ever  since,  with  plaintiffs 
actually  residing  thereon  as  their  homestead, 
as  averred  in  their  original  petition  In  this 
case,  and  that  said  H.  L.  Clnck,  one  of  the 
plaintiffs,  the  wife  of  the  said  George  Olnck, 
and  who  was  his  wife  at  the  time  of  execut- 
ing said  contract,  did  not  sign  and  acknowl- 
edge said  contract  In  the  way  and  manner 
reqolred  by  law  for  the  disposition  of  their 
homestead,  and  that  said  contract  Is  also  void 
and  of  no  force  and  effect  for  and  because  the 
same  1b  for  an  Indefinite  and  uncertain  period 
of  time;  and,  further,  that  the  said  contract 
does  not  authorize  the  said  Austin  &  North- 
western Railroad  Company  to  transfer  the 
same  to  defendant  or  any  one,  and  that  for 
and  on  account  of  these  facts  the  said  defend- 
ant Is  and  are,  and  have  always  been,  tres- 
passers, as  alleged  In  plaintiffs'  original  peti- 
tion; that  the  use  and  occupation  of  said  land 
by  said  defendant  and  Its  assignees  mate- 
rially Interferes  with  these  plaintiffs'  home- 
stead rights  and  their  occupation  of  said  land 
as  a  homestead,  and  that  said  defendant  has 
been  dlggrlng  large  holes  therein,  taking  the 
water  therefrom,  and  converting  It  to  Its  own 
use  and  benefit,  and  has  erected  a  pump- 
house  10  by  12  feet,  and  coal  pen  of  about 
15  by  12  feet,  with  coal  stand  therein,  and  Is 
pumping  and  running  said  pump  day  and 
night,  and  on  Sundays,  at  times  making  noise 
and  annoying  said  plaintiffs  and  their  fam- 
ily, and  has  absolutely  taken  charge  of  his 
spring  and  dug  It  out  to  a  width  of  about  10 
by  12  feet,  and  has  absolutely  taken  and  de- 
prived plaintiffs  of  the  land  converted  by  said 
sprlnghonse  and  coalhouse.  Wherefore  plain- 
tiffs- say  that  said  contract  Is  invalid,  and 
plaintiffs  should  have  Judgment  as  prayed  for 
In  their  original  petition.  And  plaintiffs  fur- 
ther aver  that  If  said  contract  was  and  Is 
valid,  that  the  said  defendant  succeeded  and 
has  the  rights  of  the  Austin  &  Northwestern 
Railroad  Company  In  said  contract,  all  of 
which  are  not  admitted,  but  expressly  denied, 
then  plaintiffs  say  that  the  consideration  of 
said  contract  has  failed  In  part,  If  not  In 
whole,  all  of  which  facts  said  defendant  Its 
agents  and  representatives,  well  knew;  that 
said  contract  between  the  said  Austin  & 
Northwestern  Railroad  Company  and  G.  W. 
Cluck  was  for  one  dollar  and  other  valuable 
considerations  as  expressed  therein;  that  one 
of  the  other  valuable  considerations  was  that 
one  of  these  plaintiffs,  to  wit  G.  W.  Cluck, 
was  to  have  the  running  and  operation  of 
the  pump  at  Cedar  Park,  Tex.,  for  the  con- 
Terance  of  the  water  Into  the  tank  of  the 


Austhi  &  Northwestern  Railroad  Company, 
and  of  distributing  the  same  from  said  tank 
into  the  engines  and  other  places  needed  by 
said  Austin  &  Northwestern  Railroad  Com- 
pany, so  long  as  said  Austin  &  Northwestern 
Railroad  Company  kept  and  maintained  the 
same  there,  and  used  and  acted  under  said 
contract  for  which  the  said  Austin  &  North- 
western Railroad  Compauy  was  to  pay  plain- 
tiff G.  W.  Cluck  the  sum  of  fifteen  dollars 
per  month;  that  in  accordance  with  such 
the  said  Austin  &  Northwestern  Railroad 
Company  turned  said  pump,  work,  and  la- 
bor, and  the  operation  of  said  pump  at  said 
place,  over  to  the  said  G.  W.  Cluck  only  for 
a  very  short  and  limited  period  of  time,  to 
wit  the  space  of  only  about  two  or  three 
months,  viz.,  from  about  the  25th  of  April, 
1895,  to  about  the  25th  of  June,  1895,  and 
then  removed  him,  and  took  said  work  and 
labor  and  employment  from  him,  over  his 
objection,  and  gave  it  to  another,  to  his  grpat 
damage  and  detriment  thereby  breaking 
said  contract;  that  the  principal  considera- 
tion and  objection  plaintiff  G.  W.  Cluck  had 
In  making  said  contract  was  to  get  said  em- 
ployment and  the  wages  resultant  therefrom. 
These  plaintiffs  further  aver  that  In  viola- 
tion of  said  contract,  and  In  detriment  to 
'  plaintiffs'  rights  In  said  water  and  spring, 
'  the  said  Austin  &  Northwestern  Railroad 
I  Company,  also  for  profit  to  Itself,  took  water 
I  from  said  spring,  and  sold  the  same  to  oth- 
I  ers,  to  wit  tor  the  operation  of  a  cotton  gin 
\  and  mill  at  Cedar  Park,  Tex.,  which  were 
not  authorized  In  the  use  and  taking  of  said 
water  under  said  contract,  and  which  also 
broke  and  forfeited  said  contract;  and  that 
for  and  on  account  of  all  such  there  Is  a 
failure  of  consideration  of  said  contract  and 
a  breach  of  the  same,  and  for  all  of  which 
i  plaintiffs  pray  Judgment  as  In  their  original 
!  petition." 

i  The  trial  resulted  In  a  verdict  and  Judg- 
ment for  the  defendant  for  tracts  2  and  3, 
and  for  plaintiffs  for  the  balance  of  the  land, 
including  tract  1,  but  with  the  proviso  that 
the  defendant  might  enter  upon  said  land, 
and  remove  therefrom  Its  appliances,  ma- 
chinery, and  property  occupying  the  same. 
Said  verdict  and  Judgment  were  In  favor  of 
plaintiffs  on  their  prayer  for  Injunction,  re- 
straining defendant  from  entering  upon  tract 
1  for  any  purpose  except  for  removing  Its 
property  therefrom,  and  from  taking  and 
using  water  from  the  above-mentioned 
spring,  and,  further,  for  damages  against  the 
defendant  in  the  sum  of  $50.  From  this 
Judgment  the  appellant  appealed. 

We  find  the  following  facts:  That  the 
land  and  property  described  In  the  plain- 
tiffs' petition  Is  a  part  of  the  plaintiffs' 
homestead,  and  was  their  homestead  on  the 
22d  day  of  April,  1896,  and  long  prior  there- 
to. That  on  the  22d  day  of  April,  1895, 
the  Austin  &  Northwestern  Railroad  Compa- 
ny and  the  plaintiff  G.  W.  Cluck  entered 
into  the  contract  as  above  described  and  set 
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out  In  the  plalBtiffs'  sogpleBiental  petition. 
The  appellee  Mra.  Cluek  did  not  Join  in  the 
exeontion  of  tbat  caBtraeL  Ibe  apriag,  and 
the  premlaea  tkerelii  deacrlbfld,  was  then  and 
ia  now  situated  upon  the  homestead  of  ap- 
pellees. After  the  execution  of  that  eoatract 
the  Austin  h  Northwaitem  Sailroad  Com- 
pany entered  upon  the  premises,  and  erect- 
ed at  the  spring  a  pump,  piunphouae,  boiler, 
and  shed  for  coal,  and  team  the  spring  laid 
u  pipe  about  400  or  450  yards  long  to  a 
tank  cm  the  right  of  war  on.  the  Austin  & 
Northwestern  Railroad.  From  ttie  time  of 
the  erection  of  said  pump,  etc,  tiie  Austin 
&  Northwestern  Raliroed  used  the  water  in 
the  spring  and  occupied,  and  controlled  the 
improTementa  so  erected  at  the  spring.  On 
the  28th  day  of  March,  1901,  by  q)eciai  act 
of  the  legislature,  tUe  appellaiit,  the  lioustou 
St  Texas  Central  Sallroajd  Cempany,  was  au- 
tliorized  to  purchase,  own,  and  operate  all 
the  property,  real,  personal,  and  mixed,  fran- 
chises, priyileges,  contracts^  and  clioses  in 
action  of  the  Austin  &  Northwestern  Bail- 
road  Company,  and  autliorized  the  latter  road 
to  sell  and  conv^  the  same  to  the  Houston 
&  Texas  Centi-ai  Railroad  Company.  In  pur- 
suance of  this  act,  the  Austin  &  Northwest- 
em  Railroad  Company  on  August  22,  1001, 
executed  a  conveyance  to  the  Houston  & 
Texas  Central  Railroad  Company.  There- 
after the  appellant  took  charge  of  said  road, 
and  used  the  water  in  the  spring,  and  con- 
trolled and  operated  the  pump,  pumpbouse, 
etc.,  located  at  the  spring,  and  the  pipe  run- 
ning from  tliere  to  the  tank  on  appellant's 
right  of  way.  About  25  feet  square  is  the 
amount  of  land  occupied  by  the  pamp,  pump- 
house,  and  cool  bin  at  the  spring.  There  are 
also  pipes  leading  to  the  store  of  one  Em- 
met Cltick,  son  of  the  plalntiCTs,  and  also 
to  the  premises  of  the  plaintiffs,  through 
which  water  la  furnished  to  them.  The  esti- 
mate is  that  about  12,500  gallons  of  water 
Is  pumped  daily  from  the  spring.  Some  of 
this  Is  used  Iiy  Mr.  Emmet  Cluck  and  by 
the  plalntUts  and  by  the  railway  company, 
and  some  Is  used  by  a  gin,  as  long  as  the 
ginning  season  lasts. 

There  ia  evidence  to  the  eCFect  that  the 
plaintiffs  use  about  400  gallons  of  the  water 
a  day.  The  appellee  Mrs.  Cluck  did  not  give 
her  consent  to  the  Austin  &  Northwestern 
RaUroad  Company  or  the  appellant  to  enter 
upon  the  premises  in  question  and  use  the 
water  in  the  spring,  and  such  entry  and  use 
was  against  her  will.  There  is  evidence 
tending  to  show  tiiat  the  water  from  the 
spring  Lould  be  used  by  the  plaintiffs  for 
domestic  purposes  and  for  Irrigating. 

It  does  not  appear  that  the  plaintiffs  con- 
sented to  the  assignment  of  the  contract  in 
question,  as  set  out  la  their  supplemental 
petition,  by  the  Austin  &  Northwest^n  Rail- 
road Company  to  the  appellant.  From  the 
manner  in  which  the  question  is  treated  in 
the  briefs  of  tbe  parties,  it  appears  that 
the  trial  court   held   tliat  tbe  contract  In 


question  was  not  assignable.  This  upon  tbe 
ground  Uiat  it  was  an  easement  in  gross, 
and  this  ruling  is  assigned  by  the  appellant 
as  error.  It  is  unnecessary  for  us  to  undei^ 
take  to  distinguish  between  an  easement  in 
gross  and  appendant,  or  to  review  the  rules 
of  the  common  law  that  authorize  an  assign- 
ment of  the  latt»  and  deny  it  to  tbe  fonnor; 
for,  except  in  matters  of  personal  trust  or 
skill,  article  308  of  the  Revised  Statutes  has. 
In  effect,  changed  the  rule  of  the  common 
law  upon  this  subject,  and  by  virtue  of  this 
prevision  of  the  statute  many  contracts  and 
rights  can  be  transferred  which  were  not 
aasignnble  at  common  law.  And  we  think 
that  the  contract  in  question  falls  wi:biii 
the  class  that  may  be  assigned  under  the 
section  of  the  law  mentioned.  This  con- 
struction of  the  statute  is.  In  a  measure,  war- 
ranted by  what  is  said  by  the  supreme  court 
in  the  case  of  M.,  K.  &  T.  Ry.  Co.  of  Texa? 
V.  Carter,  68  S.  W.  168.  Therefore  we  are 
inclined  to  the  view  that  tbe  trial  court 
erred  in  not  holding  that  tbe  appellant  ac- 
quired all  the  right  and  interest  of  the  Aus- 
tin &  Northwestern  Railroad  Company  un- 
der the  contract  in  question.  But  this  view 
will  not  lead  to  a  reversal  of  tbe  Judgment 
of  the  trial  court  upon  the  main  question 
in  the  case,  because  the  undisputed  evidence 
In  the  record  shows  that  tlie  property  iu 
controversy  was  at  the  time  that  the  con- 
tract was  executed,  before  and  since,  the 
homestead  of  tbe  appellees,  and  tbat  by  rea- 
son of  Mrs.  Cluck's  not  Iiavlng  Joined  in 
its  execution  tbe  contract  is  void. 

The  use  of  the  spring  in  question  and  tbe 
land  surrounding  it,  occupied  by  the  im- 
provements erected  thereon  by  the  Austin  & 
Northwestern  Railroad  Company,  together 
with  the  pipe  laid  from  the  spring  to  the 
right  of  way,  was  a  use  and  appropriation 
of  a  part  of  appellees'  homestead  without  the 
consent  of  Mrs.  Cluck.  Tbe  spring  and  ttie 
land  adjoining  it  is  a  valuable  part  of  tbe 
homestead,  which  the  appellant,  under  the 
contract  in  question,  would  have  the  right 
to  control  and  use  at  will,  for  as  long  a  time 
as  it  should  see  fit  to  use  it,  or  until  the 
railroad  in  question  should  cease  to  exist 
There  Is  no  limitation  as  to  time  when  the 
contract  should  terminate.  The  effect  of  its 
terms  is  to  permit  the  railroad  company  to 
invade  the  homestead  of  the  appellees,  and 
to  take  possession  of  so  much  of  the  land. 
and  use  the  same,  as  is  necessary  to  erect 
pipe  lines  from  the  tank  to  the  spring,  and 
to  erect  pump  and  appliances  necessary  to 
obtain  water  from  the  spring.  The  convey- 
ance in  question,  while  under  the  guise  of 
a  contract,  is  really  tantamount  to  an  at- 
tempted conveyance  of  an  interest  in  the 
spring,  and  land  sufficient  upon  which  to 
erect  pumps  and  appliances,  etc.,  and  pipe 
lines  to  the  appellant's  right  of  way.  The 
spring  and  the  soli  from  which  it  flows,  to- 
gether with  the  portion  of  the  premises  oc- 
ciu>ied    by    the   improvements    erected   and 
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used  by  the  railroad  compuiy,  is  a  part  of 
the  realty,  the  conveyance  of  which  would 
have  a  tendency  to  curtail  the  homestead 
iutereat,  and  would,  to  some  extent.  Interfere 
with  Its  beneficial  use  and  enjoyment. 

An  attempted  conveyance  of  a  part  of  the 
homestead  without  the  consent  oC  the  wife 
is  as  much  within  the  prohibition  of  the 
law  as  a  conveyance  of  the  entire  home- 
stead. The  principle  announced  in  Southern 
Oil  Go.  V.  Colquitt  (Tex.  Civ.  App.)  69  8.  W. 
IGO.  controls  this  question.  A  writ  of  error 
was  denied  by  the  supr«ne  court  In  that 
case.  The  contract  in  question.  In  order  to 
be  effectlTe,  In  effect  anthorized  the  railroad 
company  to  enter  upon  the  premises,  the 
homestead  of  the  appellees.  In  order  to  ob- 
tain the  beneficial  use  and  enjoyment  of  the 
water,  there  to  dig  into  the  soil  and  break 
the  surface,  lay  pipes,  and  erect  a  pump 
and  structures  that  they  might  deem  neces- 
sary. The  right  here  granted  necessarily  im- 
plies the  use  and  possession,  to  some  extent, 
of  the  premises,  in  order  to  accomplish  the 
purposes  Intended  by  the  contract;  and  not 
only  occasionally,  such  as  might  be  acquired 
ly  a  license  from  the  husband  alone,  but  as 
frequent  and  as  often  and  for  as  long  a 
time  as  the  appellant  might  desire.  This 
view  of  the  question  Is  analogous  to  the 
point  decided  in  Ooates  v.  Caldwell,  71  Tex. 
21,  8  S.  W.  922,  10  Am.  St  Rep.  725.  The 
exemptian  of  matured  crops  growing  upon 
the  homestead  was,  in  that  case,  conceded 
upon  the  principle  tbat,  in  order  to  make 
the  levy  and  seize  the  crops,  the  officer  must 
necessarily  Invade  a  part  of  the  Iiomestcad 
and  take  possession  of  the  same  for  a  time. 

Appellant  has  an  assignment  of  error 
wlilch  complains  of  the  charge  of  tlie  court 
In  submitting  to  the  Jury  the  issue  of  dam- 
ages. The  plaintiffs  recovered  a  judgment 
for  $50  damages.  There  is  no  evidence  In 
the  record  which  shows  the  market  value 
of  the  land  occupied  by  the  appellant,  or 
the  value  of  the  water  used  and  consumed 
by  the  railroad  comi)any.  There  Is  evidence 
which  shows  that  the  land  and  the  water 
furnished  by  the  spring  were  serviceable  and 
useful  to  the  appellees;  but  there  is  no  evi- 
dence whatever  showing  what  was  the  value 
of  the  water  used  and  consumed  by  the  ap- 
pellant, or  wlut  was  the  rental  value  of 
the  land  occupied  and  used  by  the  railroad 
company.  While  It  might  l>e  assumed  as 
a  matter  of  common  knowledge  that  land 
and  water  might  be  of  some  value,  still 
proof  must  be  offered  showing  the  amount  of 
this  value.  In  order  that  the  jury  might  in- 
telligently reach  some  conclusion  as  to  the 
amoant  of  damages  sustained  by  the  Injured 
party.  The  e\'klence  on  this  branch  of  the 
case  is  not  satisfactory.  In  fact,  there  Is  no 
evidence  ta  the  record  tending  to  show  the 
amomit  ot  damages  sustained  by  the  plain- 
tiffs: and  so  much  of  the  Judgment  as  is  In 
plaintiffB'  favor  for  damages  vrill  be  reversed. 

The  jndgaient  of  the  trial  court  ob  the  oth- 


er branch  of  the  case  la  affirmed.  The  costs 
of  the  appeal  will  be  taxed  against  the  ap- 
pellees. Affirmed  in  part  and  reversed  and 
remanded  in  part. 


NEASB  et  al.  v.  JAMES.* 

(Court  ot  Civil  Appeals  ot  Texas.    Jaa.  7, 
1903.) 

NOTBS  —  ATTORNEY'S  FBBS  —  CX>L.LKCTION  — 
DEATH  OF  MAKER  BEFOKB  UATURITT— 
CLAIMS  AGAINST  ESTATE— PRBSBNTATION— 
EFFECT— ACTION  FOR  FBHB— LIMITATIONS. 
1.  Plaintiff  was  the  owner  of  two  notes  ginn- 
ed by  defendant's  decedent,  both  of  which  pro- 
Tided  for  an  attorney's  fee  of  10  per  cent,  for 
cost  of  collection.  Before  either  uote  matured 
the  maker  died,  and  defendant  qualified  as  ez- 
ecntor,  after  which  plaintiS  employed  an  agent 
net  an  attorney  to  present  the  notes  against  the 
maker's  estate,  which  be  did  before  maturity, 
without  claiming  attorney's  fees,  and  the 
amount  due,  with  interest,  was  allowed.  The 
claims  on  the  notes  not  having  I>een  paid  when 
the  notes  matured,  plaintiff  procured  attorneys, 
who  procured  an  order  of  the  county  court  for 
the  sale  of  the  decedent's  property  to  pay  the 
notes,  after  wliich  such  attorneys  presented  a 
claim  for  attorney's  fees,  which  was  disallow- 
ed. Held,  that  the  failure  to  claim  attorney's 
fees  when  the  notes  were  originally  presented, 
and  the  allowance  of  the  claims  without  attor- 
ney's fees,  constituted  a  twr  to  a  sulnequent 
action  to  recoTer  them. 

■2.  Where  notes  provided  for  attorney's  fees  if 
not  paid  at  maturity,  the  claim  for  attorney's 
fees  arose  on  maturity  of  the  notes,  and  a  suit 
to  recover  the  same  was  barred  if  not  brought 
within  four  years  thereafter. 

Appeal  from  district  court,  Bexar  county; 
8.  J.  Brooks,  Judge. 

Action    by  B.  A.  T.  Nease    and    others 

against  John  H.  James,  as  executor  of  the 

estate  of  James  P.  Hickman,  deceased.  From 

'  a  Judgment  In  favor  of  defendant,  plaintiffs 

appeal.    Atflrmed. 

Geo.  C.  Altselt  and  Denman,  Franklin  & 
McCrOwit,  for  appellants.  Ball  &  Ingrum,  for 
appellee. 

!      FLY,  J.    This  is  a  suit  to  recover  attor- 
I  ney's  fees  alleged  to  be  due  appellants  on 
'  two  promissory  notes,  one  for  $18,000  and 
;  the  other  for  $7,000,  the  attorney's  fees  be- 
ing for  10  per  cent,  on  those  two  sums.    The 
case  was  tried  by  the  court,  and  resulted  In 
a  Judgment  for  appellee. 
The  evidence  showed  that  James  P.  Hlck- 
!  mnn  had  in  1892  executed  a  note  to  E.  D.  L. 
Wickes  for  the  sum  of  $18,000,  and  in  1893 
executed  to  Mre.  B.  A.  T.  Nease,  then  Wickes, 
a  note  for  $7,000,  each  of  said  notes  provid- 
ing for  Interest  and  attorney's  fees.     This 
language  was  used  in  the  first-named  note: 
"Should  I  fail  to  pay  this  note  promptly  at 
maturity,  I  further  promise  to  pay  the  at- 
torney's fees  for  the  cost  of  collection,  to 
wit:    10%."    That  note  was  due  on  January 
18,  1897.    In  the  other  note,  which  was  due 
on  same  date  as  the  first,  it  provided  for 
"an  attorney's  fee  of  ten  per  cent  should 

*R«hearing  denied  February  18,  1903,   and  writ  ot 
error  denied  by  supreme  court  March  12,  1803. 
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judicial  proceedings  be  need  In  collecting." 
It  was  shown  that  Mrs.  Nease,  who  was  the 
widow  of  B.  D.  L.  Wlckes,  was  the  owner 
of  the  two  notes.  Before  the  notes  became 
due,  James  P.  Hickman  died,  and  appellee 
qualified  as  executor  of  hts  will.  Henry 
Laager,  as  attorney  In  fact  for  Mrs.  Wlckes 
(now  Nease),  made  the  statutory  affidavit  to 
the  claims  evidenced  by  the  two  promissory 
notes,  and  presented  the  same  to  the  execu- 
tor, who  allowed  the  same  for  the  principal 
and  Interest.  In  the  affidavit  to  the  claims, 
the  attorney's  fees  were  not  specifically  men- 
tioned, the  affidavits  being  merely  that  the 
claims  represented  by  the  notes  were  just, 
and  that  all  legal  offsets,  payments,  and 
credits  known  to  the  affiant  had  been  allow- 
ed. The  two  claims  were  approved  as  third- 
class  claims  by  the  county  judge  of  Bexar 
county  on  July  28,  1894.  The  claims  have 
not  yet  been  paid.  In  1900,  Mrs.  Nease  em- 
ployed attorneys  to  collect  the  claims  that 
bad  been  approved  by  the  county  judge,  and 
orders  of  sale  of  certain  real  estate  were 
obtained,  and  the  property  was  sold,  but  the 
sales  were  not  confirmed.  In  1901  the  prop- 
erty was  sold,  and  the  sale  was  confirmed 
by  the  county  judge.  On  October  16,  1901, 
the  attorneys  of  Mrs.  Nease  presented  a  claim 
for  $3,035  attorney's  fees,  being  10  per  cent 
of  the  amount  of  the  two  notes  and  interest, 
I  which  was  rejected  by  the  executor,  and  on 
October  25,  1901,  this  suit  was  instituted. 
The  claims  evidenced  by  the  two  notes  were 
not  placed  in  the  hands  of  an  attorney  for 
presentation  to  the  executor,  but  were  placed 
In  the  hands  of  an  agent  The  language 
used  in  the  affidavits  made  to  the  claims  by 
the  agent  of  Mrs.  Nease  was  that  the  "claim 
represented  by  said  note  and  deed  of  trust 
•  •  •  was  just,"  and  was  broad  enough, 
it  would  seem,  to  comprehend  and  embrace 
the  whole  of  the  debt  evidenced  by  the  in- 
struments, whether  principal.  Interest,  or  at- 
torney's fees;  and  we  think  an  allowance  of 
principal  and  interest  was  equivalent  to  a 
rejection  of  the  attorney's  fees,  but  we  deem 
it  proi)er  to  discuss  the  questions  presented 
by  appellants  on  the  basis  that  they  did  not 
present  their  claim  for  attorney's  fees,  but 
left  It  for  future  action. 

It  is  the  contention  of  appellants  that 
claims  for  the  principal  and  interest  were 
segregated  by  the  agent  from  the  claim  for 
attorney's  fees,  and  two  items  alone  were 
presented  to  the  executor  for  allowance,  and 
conse(iuently  the  allowance  of  those  items 
could  not  be  a  rejection  of  the  attorney's  fees. 
It  seems  to  us  that  it  would  be  an  anomalous 
proceeding,  and  one  utterly  without  precedent, 
to  present  a  note  to  an  administrator  or  exec- 
utor for  a  portion  of  the  debt  evidenced  by  It, 
and  hold  the  other  in  reserve  for  a  "more 
convenient  season."  When  the  cfaim  was 
presented  to  the  executor  for  allowance,  and 
was  allowed,  and  then  approved  by  the  coun- 
ty court,  a  judicial  proceeding  had  been  In- 
stituted, prosecuted,  and  carried  to  a  success- 


ful termination,  as  much  so  as  though  a  teg 
ular  suit  for  debt  and  foreclosure  had  been 
obtained  in  a  district  court;  and  we  cannot 
conceive  for  a  moment  that  it  would  be  con- 
tended that  a  plaintiff  In  an  ordinary  suit 
could  go  into  court  and  obtain  a  Judgment 
for  a  part  of  a  debt  evidenced  by  a  prom- 
issory note,  and  years  afterwards  aoother 
suit  could  successfully  be  prosecuted  for  an- 
other item  of  the  same  note,  whicb  was 
omitted  in  the  original  suit 

It  Is  urged  by  appellants  that  the  claim 
for  attorney's  fees  could  not  be  demanded  at 
the  time  that  the  claim  was  approved  by  the 
county  court,  because  at  that  time  they  were 
not  a  just  claim,  the  debt  not  having  ma- 
tured, and  therefore  the  affidavit  could  not 
and  did  not  include  the  fees.  The  principal 
and  Interest  were  no  more  due  than  the  at- 
torney's fees,  and,  if  the  services  of  an  at- 
torney were  necessary  in  the  presentation 
of  the  claim,  why  would  not  a  claim  for  the 
fees  have  been  Just?  If  the  attorney's  fees 
were  not  just  at  the  time  the  judgment  for 
the  debt  was  obtained,  they  could  not  be 
held  In  reserve  and  be  made  just  by  waiting 
until  the  debt  had  matured.  The  services 
for  which  the  attorney's  fees  were  to  be 
allowed  were  those  rendered  in  the  presenta- 
tion of  the  claim,  and  if  they  were  not  in- 
cluded in  the  claim  at  that  time  they  were 
forever  waived,  and  a  claim  for  them  could 
not  be  revived  more  than  four  years  after 
the  debt  and  interest  had  become  due.  If 
they  could  be  and  were  segregated  by  the 
agent  from  the  principal  and  interest  those 
on  the  $18,000  note  must,  according  to  the 
language  of  the  note,  have  become  due  on 
January  18,  1897,  when  the  note  matured 
and  was  not  paid,  and  the  statute  of  four 
years  t>egan  running  and  had  barred  the 
claim  when  the  suit  was  instituted.  Ttie 
opinion  in  the  cases  in  which  attorney's  fees 
have  been  permitted  for  the  mere  presenta- 
tion of  claims  to  an  executor  or  administra- 
tor for  allowance  have  justified  such  fees  on 
the  ground  that  it  took  professional  skill  to 
present  the  claims,  and  the  fees  were  held 
to  be  due  when  the  claim  was  presented  to 
the  executor  or  administrator,  and,  such  be- 
ing the  case,  those  cases  will  not  be  extended 
to  include  services  that  may  be  performed 
after  the  claim  had  for  years  been  merged 
Into  a  judgment  If  appellants  could  ever 
have  claimed  the  attorney's  fees,  it  was  when 
their  claim  was  presented,  and  by  not  claim- 
ing them,  and  by  not  employing  a  lawyer, 
they  waived  any  possible  right  they  mi^ht 
have  had  to  the  fees,  and  cannot  years  after 
they  have  obtained  their  Judgment  on  their 
claim,  begin  proceedings  for  attorney's  fees. 
It  is  true  that  they  may  have  needed  attor- 
neys to  accelerate  and  expedite  the  collection 
of  their  claim,  but  it  was  never  contemplated 
by  the  contract  that  they  could  inaugurate  a 
suit  and  prosecute  it  to  judgment  without 
retaining  the  services  of  an  attorney,  and 
afterwards  employ  attorneys  in  connection 
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with  tbe  Jndgment  and  compel  tbe  maker  of 
the  notes  to  pay  tlielr  fees. 

The  claim  Is  made  that  the  language  of  the 
allowance  by  the  execntor,  and  of  the  Jndg- 
ment of  the  probate  court,  Is  broad  enough 
to  include,  and  does  Include,  the  attorney's 
fees.  Then  why  this  suit?  If  the  fees  are 
Included  In  the  Judgment,  appellants  cannot 
with  any  show  of  consistency  contend  that 
they  hare  the  right  to  select  a  part  of  that 
Judgment,  present  it  to  the  executor  for  an- 
other allowance,  and,  when  refused  such  al- 
lowance, institute  a  suit  upon  such  refusal 
in  the  district  court  If  the  contention  of 
appellants  is  based  on  the  law,  their  full 
claim  is  secured  by  the  judgment  of  the 
probate  court  fixing  a  lien  on  certain  prop- 
erty, and  they  cannot  wage  a  successful 
prosecution  for  a  part  of  the  claim  allowed 
by  tbe  executor  and  fixed  by  tbe  Judgment 
Article  2082,  Sayles'  Ann.  ClT.  St 

The  contingency  upon  which  the  attorney's 
fees  were  to  be  paid  on  the  $18,000  note  was 
a  failure  to  pay  at  maturity,  and.  If  the  con- 
tingency had  not  arisen  at  the  time  of  pres- 
entation of  the  claim.  It  could  never  arise, 
because  there  was  no  failure  upon  the  part 
of  tbe  maker  of  the  note  or  his  estate  to 
pay  the  debt  but  it  was  in  the  hands  of  the 
probate  court  and  could  be  paid  only  In  due 
course  of  administration.  There  has  been  no 
default  in  payment  of  the  debt,  unless  such 
default  arose  by  virtue  of  the  death  of  the 
maker,  for  which  be  was  In  no  way  respon- 
sible. If  the  suit  had  been  one  by  attach- 
ment Justified  before  maturity  of  the  debt 
by  some  act  of  the  maker  of  the  note,  tbe 
attorney's  fees  would  become  payable  when 
the  debt  matured,  but  even  In  that  instance 
they  must  be  claimed  as  a  part  of  the  debt 
In  instituting  the  attachment  proceedings. 
Stansen  v.  Cleveland,  64  Tex.  660.  The  doc- 
trine of  the  case  cited  has  been  questioned 
In  so  far  as  it  holds  that  one  who  wrong- 
fully sues  out  a  writ  of  attachment  before 
tbe  debt  is  due  Is  entitled  to  recover  attor- 
ney's fees,  but  It  Is  not  questioned  in  so  far 
as  it  holds  that  attorney's  fees  can  be  re- 
covered on  such  attachment  lawfully  sued 
out  and  in  fact  that  doctrine  Is  reiterated. 
Unnlug  V.  Bank,  80  Tex.  601,  35  S.  W.  1048. 
By  the  language  used  as  to  attorney's  fees  In 
the  note  for  ?7,000,  they  became  payable 
if  "Jodicial  proceedings  be  used  in  collect- 
ing." Undoubtedly,  collecting  through  the 
probate  court  was  collecting  by  "Judicial 
proceedings,"  which  became  necessary 
tbrongb  no  fault  of  appellants,  and  they 
could  have  made  the  afBdavit,  with  con- 
sciences "void  of  offense  towards  God  and 
man."  that  the  claim  was  Just  Stansell  v. 
Cleveland  and  Lanning  v.  Bank,  above  cited. 
They  did  not  do  so,  and  thereby  waived  all 
right  to  the  attorney's  fees. 

Should  It  be  held  that  the  death  of  James 
P.  Hickman  compelled  appellants  to  go  into 
tbe  probate  court  snd  that  it  was  contem- 
plated In  the  contract  evidenced  by  the  prom- 


issory note  for  $18,000  that  appellants  should 
be  at  no  expense  in  collecting  their  debt, 
then  It  can  be  said  that  appellants  did  not 
employ  an  attorney  to  present  their  claim 
and  prosecute  It  to  Judgment,  and  conse- 
quently expended  no  attorney's  fees,  and  if 
they  had  they  did  not  in  making  their  claim, 
according  to  their  contention,  ask  for  the 
fees,  and  cannot  afterwards  be  heard  to 
make  claim  for  them,  but  are  estopped  by 
their  conduct  Certainly,  if  the  claim  for  at- 
torney's fees  was  not  concluded  by  the  al- 
lowance and  approval  of  principal  and  in- 
terest, it  became  due  In  January,  1807,  and, 
more  than  four  years  having  elapsed  from 
the  maturity  of  the  notes  befwe  this  suit 
was  Instituted,  it  was  barred  by  limitation. 
If  there  was  a  claim  for  attorney's  fees  pre- 
sented to  the  executor,  and  there  was  a  re- 
jection of  it  by  the  allowance  of  principal 
and  interest,  then  the  claim  Is  barred  because 
suit  was  not  instituted  within  90  days  from 
time  of  rejection.  In  either  event  appellants 
should  not  recover. 
The  judgment  is  affirmed. 

JAMES,  0.  J.,  disqualified  and  not  sitting. 


MISSOUKI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

SELEY  et  al.* 
(Court  of  Civil  Appeals  of  Texas.    Jan.  7,  ll)03.> 

CARRIERS  OF  QOODS-BRRONEOUS   DELIVERY 
— LIABIUTT  TO  CONSIGNOR. 

1.  Where  a  railway  compauy  delivered  a  con- 
signment of  wheat  to  another  than  the  con- 
signee, subject  to  the  consignor's  order,  such 
erroneous  delivery  constituted  a  technical  con- 
version, rendering  the  railroad  company  im- 
mediately liable  for  the  price  of  the  wheat;  so 
that  it  was  not  relieved  by  its  subsequent  de- 
struction in  the  hands  of  such  third  person  by 
an  unprecedented  storm. 

Appeal  from  district  court,  McLennan 
county;  Marshall  Surra tt  Judge. 

Action  by  Seley  &  Early  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

T.  S.  Miller  and  Clark  &  Bolhiger,  for  ap- 
pellant John  O.  Winter  and  Davis  &  Cocke, 
for  appellees. 

KEY,  J.  This  Is  a  suit  to  recover  the  value 
of  certain  grain,  resulting  In  a  judgment  for 
the  plaintiffs  for  $1,160.16,  and  the  defend- 
ant has  appealed. 

Tbe  trial  court  filed  conclusions  of  fact, 
which  are  as  follows:  "I  find  that  on  August 
80,  1900,  plaintiffs  delivered  to  defendant  at 
Lorena,  Texas,  one  car  No.  2  bulk  wheat, 
containing  814^  bushels;  on  September  1, 
1900,  one  car  containing  995  bushels  and  30 
pounds  No.  2  bulk  wheat;  and  on  Septem- 
ber 2,  1900,  one  car  containing  601  bushels 
40  pounds  No.  2^ bulk  wheat— for  shipment  to 

'Rehearing  denied  February  18,  1908,  and  writ  of 
error  dented  by  supreme  court. 
1  1.  See  Carriers,  vol.  9,  Cent.  Dig.  {  3S7. 
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GalTeaton,  Tvxmb,  oonBigned,  u  tbown  by 
billa  of  lading  and  way  bills  for  each  car  to 
'shipper's  order,  notify  Seley  ft  Early,  Gal- 
veston, Texas,  care  Star  Milla'  According 
to  usage,  tills  meant  and  was  understood  by 
both,  pbiiutiffs  and  defendant  as  a  direction 
by  plaintiCTs  to  defendant  to  deliver  said 
wheat  to  the  Texas  Star  Flour  Mills,  known 
as  and  couunonly  called  'Star  Mills,'  at  its 
elevator  in  Galveston.  The  wheat  arrived  in 
Galveston  on  September  4  and  5,  1000,  but 
defendant  did  not  notify  plaintifis  or  tbe 
Star  Mills  of  Its  arrival  in  Galveston,  and 
they  had  no  knowledge  thereof;  but  It  did 
notify,  and  on  the  6tb  and  7th  of  September 
deliver  same  to.  Galveston  Wharf  Company 
at  its  Elevator  A,  an  entirely  difCereut  con- 
cern to  the  Star  Mills,  and  the  elevators  of 
the  two  were  located  some  considerable  dis- 
tance apart  This  delivery  was  for  account 
of  plaintiffs,  and  the  wharf  company  accepted 
and  held  the  grain  subject  to  plaintiffs'  order. 
At  this  time,  the  value  of  this  wheat  in 
Galveston  was  TQi^  cents  per  bushel,  and  the 
freight  thereon  to  defendant  was  9  cents 
per  bushel.  The  Galveston  Wharf  Company 
had  not  imloaUed  the  cars  on  September  8tb, 
and  they  were  at  that  time  standing  on  its 
switch  track,  .and  were  there  destroyed  by 
an  unprecedented  storm,  which  swept  over 
the  island  on  that  day.  Tbe  bills  of  lading 
contained,  among  other  things,  an  exception 
as  to  its  liability  from  loss  by  act  of  God. 
Had  tbe  defendant  promptly  notified  the 
Star  Mills  of  the  arrival  of  the  wheat,  the 
evidence  shows  that  it  would,  in  all  prob- 
ability, have  been  unloaded  to  tbe  Star  Mills 
elevator  before  the  storm,  and  not  been  lost; 
but,  if  It  had  not  been  unloaded,  and  the  cars 
containing  it  had  been  delivered  before  the 
storm  to  the  Star  Mills  by  defendant  on 
tbe  switch  tracks  used  by  tbe  Star  Mills  for 
cars  shipped  to  it,  as  was  the  custom  of  de- 
fendant, the  wheat  would  not  have  been  de- 
stroyed by  the  storm,  as  the  water  was  not 
of  sufficient  depth  on  those  tracks  to  have  en- 
tered the  cars.  Tbe  wheat  in  these  cars 
had  been  sold  by  plaintiffs  to  the  Star  Mills, 
subject  to  its  inspection,  but  defendant  had 
no  knowledge  of  that  fact,  and  plaintiffs  had 
been  shipping  other  cars  of  wheat  prior  to 
these  shipments  over  defendant's  line,  con- 
signed to  their  own  orders,  care  the  Galves- 
ton Wharf  Company,  and  this  shipment  was 
delivered  to  the  wharf  company  through  mis- 
take of  defendant's  agent  at  Galveston.  De- 
fendant had  mnde  mistakes  of  this  character 
before  in  handling  grain  for  other  parties, 
and  such  mistakes  had  theretofore  been  recti- 
fied by  defendant  by  delivering  a  like  quan- 
tity and  grade  of  wheat,  which  had  been 
shipped  to  the  wharf  company  to  the  Star 
Mills;  and  defendant's  said  agent  testified 
that  this  mistake  would  have  been  likewise 
corrected  had  the  wheat  not  been  destroyed 
by  tbe  storm,  and  I  find  th^t  snch  would 
have  been  the  case.  At  the  time  these  cars 
arrived  In  Galveston  there  were  a  great  num- 


ber of  caiB  of  whea^HMune  300— consigned  to 
the  Star  Mills,  standing  on  the  switch  track 
controlled  by  defendant,  of  the  arrival  ot 
which  the  Star  Mills  had  been  notified,  and 
it  could  not  receive  and  unload  them  because 
that  part  of  its  elevator  devoted  to  storing 
grain  for  Its  customers  was  foil;  and  de- 
fendant's said  agent  thought  that  Its  entire 
elevator  was  full,  but  as  a  fact  a  part  of 
its  elevator,  wfaleh  It  had  reserved  for  stor- 
ing wheat  bonght  by  it,  was  not  full,  and  if 
it  had  been  notlflfed  of  the  arrival  oC  this 
wheat  It  would  have  received  and  unloaded 
it  into  Its  elevator.  After  the  storm  a  part 
of  this  wheat  was  found  and  unloaded  into 
tbe  wharf  company's  elevator,  and  sold  by 

it,  and  plaintiffs  received  on  the  day. 

of  ,  1901,  out  of  the  proceeds  thereof, 

the  sum  of  $441.82." 

Opinion. 

The  testimony  supports  the  foregoing  find- 
ings of  fact,  and  they  are  adopted  by  this 
court.  We  also  approve  and  adopt  the  trial 
Judge's  conclusion  of  law,  announced  In  the 
following  language:  "The  defendant  had  de- 
livered the  grain  to  the  Galveston  Wharf 
Company,  in  violation  of  Its  contract  of 
shipment,  before  the  storm,  and  thereby,  in 
my  opinion,  converted  it,  and  immediately 
upon  such  wrongful  delivery  became  liable 
to  plaintiffs  for  the  value  thereof.  The  cause 
of  action  for  the  value  of  the  grain  having 
arisen  before  its  destruction,  defendant  can- 
not excuse  itsdf  by  showing  a  subsequent 
destruction,  for  which  it  would  not  have  been 
Uabie  had  It  not  parted  vrith  the  possession. 
It  is  true  that  the  delivery  to  tiie  Galveston 
Wharf  Company  was  for  account  of  plain- 
tiffs, and  the  grain  was  held  by  it  subject 
to  their  orders,  but  such  delivery  was  made 
without  plaintiffs'  knowledge  or  consent  and 
In  direct  violation  of  its  contract  of  ship- 
ment, and,  in  my  oi^lon,  constituted  a  tech- 
nical conversion.  It  could  not  thns  force 
upon  plaintiffs  business  relations  with  others 
in  regard  to  this  shipment  of  grain  wlthont 
plaintiffs'  knowledge  or  consent,  and  in  vio- 
lation of  its  contract  with  plaintiffs.  The 
case  might,  perhaps,  be  different  if  the  wheat 
had  been  delivered  to  the  wharf  company 
subject  to  defendant's  order,  for  in  that  event 
plaintiffs  would  not  have  been  forced  to  look 
to  others  with  whom  they  had  not  contract- 
ed, and  defendant  might  have  been  In  posi- 
tion to  reclaim  possession  of  the  Identical 
grain,  and  deliver  same  according  to  its  con- 
tract, being  responsible  only  for  damages,  if 
any,  caused  by  the  delay.  Even  this  seems 
doubtful,  but  such  Is  not  the  case  here.  The 
grain  was  not  delivered  to  the  wharf  com- 
pany subject  to  the  defendant's  order,  but 
to  plaintiffs,  and  defendant  thereby  lost  con- 
trol over  it  entirely,  and.  In  my  Judgment, 
became  immediately  liable  to  plaintiffs  for  its 
value."  ' 

No  error  has  been  pointed  out,  and  the 
Judgment  1>  affirmed.    Affirmed. 
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rOSTSR  at  al.  t.  FSANKUN  LIFE  INS. 
CO. 

<Coiirt  of  Civil  Appeals  of  Tezaa.     Jan.  81, 
1903.) 

INSCRANCB— AOBNT-S  BONDS— HMBEZZLBMBNT 
— UABIL.ITT  OF  SURETIES— DISCHARQB—IN- 
CRRASE  or  HISK—ACTIONS— PLEAS— BXCBP- 
TIOKS-^EirORRSR— INSTRUCTIONS. 

1.  Wbere  a  petitioo  la  an  action  on  the  bond 
of  an  iiiEnraiice  agent  alleged  that  plaintiff, 
through  W.,  its  general  agent,  contracted  with 
R.  to  become  its  ageut,  for  certain  purposes 
specified,  and  the  agreement  recrted  that  it  was 
between  saA  general  agent  party  of  the  first 
part,  and  R.,  party  of  the  second  part,  and  that 
the  party  of  tne  first  part  thereby  appointed  the 
party  of  the  second  part  agent  of  the  company, 
and  the  signature  to  the  contract  was  "W., 
genera]  agent  (party  of  the  first  part).  R.  (par- 
ty of  the  second  part)."  "The  foregoing  agree- 
ment is  approrea.  Fraulflin  Insurance  Com- 
pany, by  B.,  Keneral  manager  of  agencies," — 
thwe  was  no  variance  between  the  contract  and 
the  petition  on  the  ground  that  the  contract  waa 
that  of  W.  and  not  that  of  the  company. 

2.  In  au  action  ou  the  bond  of  an  insurance 
agent  for  moneys  embezzled,  it  was  no  defense 
that  the  general  agent  who  appointed  defend- 
ant's principal  was  alao  liable  to  plaintiff  for 
the  default. 

3.  Where,  in  an  action  to  recover  from  an  In- 
annince  agent's  sureties  moneys  eml>ezz1ed  hj 
him.  the  complaint  alleged  in  detail  every  item 
soaght  to  be  recovered,  a  plea  that  almost  all 
the  money  sued  for  came  into  the  agent's  hands 
in  transactions  conducted  by  him  as  a  district 
manager,  which  employment  was  not  withiu 
the  bond,  was  not  sufficiently  specific  in  the 
at>seDce  of  au  allegation  that  defendants  were 
not  in  a  position  to  specify  the  protested  items. 

4.  Where  an  exception  to  a  plea  was  in  effect 
a  general  demurrer,  and  was  properly  sustain- 
ed, the  plea  must  be  held  to  have  set  up  no 
suRicient  ground  of  defense. 

5.  Where  an  insurance  ageut's  bond  was  con- 
ditioned tliat  he  shonld  pay  to  the  company  all 
moneys  which  miglit  come  to  his  tunds  as  such, 
and  all  advances  made  to  him  by  the  company, 
or  to  any  special  or  subagents  appointed  by 
bim.  and  that  he  should  faithfully  keep  all  the 
conditions  which  onght  to  be  fulfilled  by  him 
io  any  contracts  theretofore  or  thereafter  made 
between  him  and  the  company  or  its  general 
agent,  or  coutained  In  any  change  of  the  same, 
a  plea,  in  an  action  to  recover  embezzlements  by 
the  acent,  that  a  large  part  of  them  occurred 
after  he  had  been  appointed  district  manager 
in  hia  dealings  with  subagents  appointed  under 
a  subsequent  contract,  stated  no  defense,  such 
contracts  beiug  contemplated  by  the  bond. 

6.  Where  a  bond  of  an  insurance  agent  waa 
not  executed  until  after  the  agent  had  been  ap- 
pointed a  district  manager,  and  there  was  no 
fact  stated  showing  that  any  artifice  was  prac- 
ticed to  mislead  the  sureties  as  to  his  position, 
tbe^  camot  escape  liability  for  his  embezzle- 
meuta  on  the  ground  that  they  understood  they 
were  becoming  sureties  for  a  soliciting  agent 
only,  and  that  the  position  was  altered  without 
their  consent  and  without  notice. 

7.  Where  sureties  on  an  insurance  agent's 
bond  claimed  freedom  from  liability  on  the 
sround  that  they  were  released  by  the  appoint- 
meut  of  the  agent  as  a  district  manager,  but 
there  waa  no  evidence  showing  that  any  of  the 
defalcations  related  to  any  transactions  or  funds 
derived  from  the  employment  of  subagents, 
which  was  the  only  increase  in  the  principal's 
duties,  error,  if  any,  in  suataining  au  exception 
to  a  plea  alleging  sudi  discharge  from  liability, 
was  harmless. 

8.  Where  in  an  action  on  an  insurance  agent's 
bond  the  only  issue  submitted  to  the  jury  was 
whether  the  company,  with  knowledge  of  tha 


agent's  embeszlement,  retained  him  «nd  permit- 
ted him  to  continue,  without  notifying  the  sure- 
ties, an  instruction  that  the  burden  of  proof  was 
en  the  defendants  was  not  error. 

d.  Where  in  au  action  on  an  insurance  ageut's 
bond  there  was  only  one  witness  who  testified 
concerning  the  amount  of  the  agent's  defalca- 
tion, and  his  testimony  showed  a  liability  iu 
excess  of  the  penalty  of  the  bond,  and  there  was 
no  controvertmg  evidence  or  anything  to  cause 
suspicion  as  to  his  testimony,  it  was  not  error 
to  charge  that,  if  the  jury  found  for  plaintiff 
on  the  only  issue  submitted,  they  should  find  in 
plaintiff's  favor  for  the  full  amount  sued  for. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  the  Franklin  Life  Insurance 
Company  against  A.  B.  Foster  and  others. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

Alexander  &  Thompson  and  G.  H.  Good- 
son,   for  appellants.     Cockrell  &  Gray,  for 

appellee. 

TBMPLETON,  J.  J.  M.  Reynolds  was 
agent  of  the  Franklin  Life  Insurance  Com- 
pany. On  May  23,  1899,  he  executed  a  bond 
In  the  sum  of  $1,000,  with  A.  B.  Foster  and 
William  Reese  as  sureties,  to  secure  the  f  aitb- 
fnl  performance  ot  his  contracts  with  the 
company.  Thereafter  he  made  default  and 
fled  the  country.  The  company  thereupon 
brought  suit  against  the  said  sureties,  and 
on  a  jury  trial  obtained  Judgment,  from 
which  the  defendants  In  the  suit  have  ap- 
I>ealed.  The  judgment  was  for  the  full 
amount  of  the  penalty  of  the  IXHid,  with  in- 
terest. 

The  defendants  objected  to  the  introduction 
in  evidence  of  the  contract  between  Reynolds 
and  the  company,  on  the  ground  that  the 
contract  offered  varied  from  that  pleaded,  in 
that  the  plaintiff  pleaded  an  express  contract 
between  Reynolds  and  the  company,  while 
the  contract  offered  was,  on  its  face,  a  con- 
tract between  Reynolds  and  J.  Y.  Webb,  Jr., 
general  agent  of  the  company,  and  there  waa 
no  pleading  authorisdng  the  consideration  of 
Buch  contract  as  a  contract  with  the  compa- 
ny. The  contract  is  a  Tolumlnons  document, 
and  was  not  set  out  yerbatim  in  the  petition 
or  copy  attached  as  an  exhibit.  The  peti- 
tion, however,  contained  full  and  specific 
averments  concerning  the  terms  and  con- 
ditions of  the  contract.  It  was  alleged  that 
on  May  16,  1890,  the  plaintiff,  through  J.  Y. 
Webb,  its  general  agent  for  the  state  of* 
Texas,  entered  into  a  contract  of  agency 
with  J.  M.  Reynolds,  whereby  plaintiff  ap- 
pointed Reynolds  its  agent  for  certain  pur- 
poses, specifying  the  same.  The  beginning 
clanse  of  the  contract  introduced  in  evidence 
reads  thus:  "Tliis  agreement,  made  tiii.-i 
the  16th  day  of  May,  1890,  between  J.  Y. 
Webb,  Jr.,  of  Dallas,  Tex.,  general  agent  of 
the  Franklin  Life  Insurance  Company,  of 
Springfield,  Illinois,  party  of  the  first  part, 
and  J.  M.  Reynolds,  of  Comanche,  county 
of  Comanche,  state  of  Texas,  party  of  tue 
second  part,   witnesseth:     First  Said   party 
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of  the  flrat  part  does  hereby  appoint  said 
party  of  the  second  part  agent  of  said  com- 
pany," etc.  The  signatures  to  the  contract 
appear  In  this  form:  "J.  7.  Webb,  Jr., 
General  Agent  (party  of  the  first  part).  J. 
M.  Reynolds  (party  of  the  second  part).  The 
foregoing  agreement  is  liereby  approved. 
The  Franklin  Life  Insurance  Company,  by 
S.  U.  Boiling,  General  Manager  of  Agencies." 
We  find  no  material  variance  between  the 
contract  alleged  and  that  offered.  It  appears 
from  the  above  quotations  from  the  contract 
that  Webb,  acting  as  general  agent  of  the 
company,  appointed  Reynolds  agent  of  the 
company,  and  that  the  contract  constituted 
Reynolds  such  agent,  and  bound  both  Reyn- 
olds and  the  company.  It  was  therefore  the 
contract  of  the  company,  and  the  allegation 
that  the  company,  through  its  state  agent, 
Webb,  appointed  Reynolds  as  its  agent,  cor^ 
rectly  and  truly  expresses  the  effect  and 
meaning  of  the  contract  When  the  entire 
contract  is  considered,  there  is  no  doubt  as 
to  its  purpose  or  in  regard  to  the  legal  effect 
thereof.  The  suit  was  on  the  bond,  which 
was  payable  directly  to  the  company,  and 
was  not  on  the  contract,  and,  the  contract 
being  collateral  to  the  obligation  sued  on,  it 
was  unnecessary  to  plead  it  with  that  par- 
ticularity which  otherwise  might  have  been 
required.  The  contract  was  set  out,  in  heec 
verba,  in  the  answer  of  the  defendants,  and 
there  is  no  pretense  that  they  were  surprised 
or  Injured  by  the  failure  of  the  plaintiff  to 
plead  the  same  more  specifically.  -  The  court 
did  not  err  in  admitting  the  contract  in  evi- 
dence. The  question  Just  considered  is  pre- 
sented in  another  form,  but  what  is  said 
above  Is  sufllcient  to  dispose  of  the  issue  in 
all  its  phases. 

The  defendants  complain  of  the  action  of 
the  court  in  refusing  to  permit  them  to  prove 
that  there  was  a  contract  between  Webb  and 
the  company,  by  the  terms  of  which  Webb 
had  authority  to  appoint  agents  and  sub- 
agonts  In  the  state  of  Texas,  who  were  re- 
sponsible to  him,  and  that  Webb  was  re- 
sponsible, on  bis  bond  to  the  company,  for 
the  acts  of  such  agents.  The  proposed  tes- 
timony was  wholly  immaterial.  Reynolds 
was  agent  of  the  company,  and,  as  such 
agent,  bad  received  money  belonging  to  the 
company,  and  had  embezzled  a  portion  of 
the  same.  The  company  held  his  bond,  pay- 
■able  to  it,  with  the  defendants  as  sureties, 
to  protect  It  against  loss  on  such  account 
This  Is  a  suit  on  the  said  bond,  and  the  sure- 
ties thereon,  who  are  the  defendants  here- 
in, are  not  entitled  to  defeat  a  recovery 
against  them  on  the  ground  that  the  com- 
pany was  also  Indemnified  against  loss  by 
a  bond  given  to  It  by  Webb.  The  primary 
debtor  was  Reynolds,  and  the  primary  sure- 
ties for  the  debt  were  the  bondsmen  of 
Reynolds.  The  evidence  was  properly  ex- 
eluded. 

The  defendants  by  special  plea  alleged  that 
the  bond  sued  on  was  executed  to  secure  the 


performance  of  the  contract  of  agency  above 
mentioned;  that  by  said  contract  Reynolds 
was  employed  only  as  solicitor  of  Insurance; 
that  after  the  execution  of  the  bond  Webb 
made  a  secret  parol  contract  with  Reynolds, 
in  connection  with  one  Griffin,  by  which  Rey- 
nolds was  given  authority,  in  connection  with 
Qrlffln,  to  act  as  a  district  managing  agent 
for  the  territory  named  in  the  contract  with 
authority  to  appoint  any  number  of  solicitors 
or  other  agents,  Reynolds  agreeing  to  become 
responsible  for  the  acts  of  Griffin  and  such 
other  agents.  It  was  further  alleged  that  as 
a  part  of  said  parol  contract  Webb  caused 
Griffin  to  enter  Into  a  written  contract  in 
terms  similar  to  the  contract  with  Reynolds, 
and  procured  Reynolds  to  assume  such  con- 
tract It  was  charged  that  the  defendants 
knew  nothing  of  said  additional  contracts, 
and  that  the  same  were  fraudulently  con- 
cealed from  them  by  Webb.  It  was  also 
claimed  In  said  plea  that  the  defendants  had 
become  sureties  for  Reynolds  only  as  solicitor 
of  Insurance,  and  that  by  the  additional  con- 
tracts alleged,  his  employment  was  changed 
from  personal  solicitor  to  district  manager, 
which  change  was  insisted  upon  as  sufficient 
to  release  them  as  sureties,  the  change  hav- 
ing been  made  without  their  consent  There 
was  a  further  allegation  that  the  principal 
portion  of  the  losses  were  In  the  transactions 
of  Griffin  and  the  special  agents  appointed 
by  Reynolds  as  district  manager.  The  plain- 
tiff urged  a  general  demurrer  and  a  num- 
ber of  special  exceptionis  to  said  plea,  and 
the  same  were  sustained  by  the  court  The 
correctness  of  this  ruling  is  the  question  now 
to  be  considered.  One  of  the  special  ex- 
ceptions was  to  the  effect  that  the  allega- 
tions that  Griffin  and  the  subagcnts  collected 
j  and  embezzled  almost  all  the  money  sued 
for  were  insufficient,  for  the  reason  that  the 
same  did  not  show  which  of  the  amounts 
were  so  collected  and  embezzled  by  said  par- 
ties. As  the  facts  were  alleged  only  in  the 
most  general  terms,  and  no  excuse  given  for 
the  failure  to  make  the  allegations  more  spe- 
cific, this  exception  was  properly  sustained. 
The  plaintiff,  in  Its  petition,  had  alleged  In 
detail  every  Item  of  its  account  against  Rey- 
nolds, and.  If  some  of  them  were  to  be  at- 
tacked as  not  arising  out  of  the  contract 
which  was  admitted  to  be  covered  by  the 
bond.  It  was  entitled  to  know  which  of  the 
Items  were  so  disputed.  If  the  defendants 
were  not  In  position  to  specify  the  protested 
Items,  the  fact  should  have  been  alleged. 
Without  allegations  showing  that  the  Items 
of  the  plaintiff's  account  or  some  of  them, 
did  not  grow  out  of  the  contract  which  the 
defendants  admitted  they  had  guarantied,  the 
plea  presented  no  defense  to  the  plaintiffs 
suit  since  it  was,  of  course,  immaterial  what 
additional  contracts  may  have  been  made 
with  Reynolds  If  no  transactions  arising 
thereon  are  Involved  In  this  suit  So  the 
exception  we  are  considering  was,  in  effect, 
a  general  demurrer,  and,  having  been  prop- 
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«rly  euBtained,  the  plea  must  be  held  not 
to  have  set  ap  any  good  and  sufficient  ground 
of  defense.  Again,  It  was  alleged  in  the  plea 
that  changes  and  modifications  were  made  in 
the  original  contract,  and  that  the  same  "were 
frandulently  concealed  from  the  defendants, 
but  it  was  not  alleged  that  such  changes 
-were  unauthorized,  nor  were  any  facts  stated 
showing  that  It  was  the  duty  of  the  com- 
pany to  notify  the  defendants  of  such  chan- 
ges. One  of  the  special  exceptions  to  the 
plea  questioned  its  sufficiency  on  these 
grounds.  As  a  matter  of  fact,  the  bond  sued 
on  and  described  in  the  petition,  and  which 
was  copied  verbatim  in  the  answer  of  the  de- 
fendants, and  which  was  introduced  in  evi- 
dence on  the  trial,  was  conditioned  that  Bey- 
nolds  should  pay  to  the  company  "any  and 
an  moneys  which  may  come  into  bis  bands 
as  agent  of  and  for  said  company,  and  shall 
pay  or  cause  to  be  paid  to  said  company 
all  loans  or  advances  made  to  him  by  said 
company,  or  to  any  special  or  sub  agents 
appointed  by  him  on  account  of  future  com- 
missions or  otherwise;  •  •  •  and  shall 
and  do  In  all  things  well  and  truly  observe, 
fulfill,  and  keep  all  and  singular  the  articles, 
clauses,  provisions,  conditions,  and  agree- 
ments whatsoever  which  on  the  part  of  the 
said  J.  H.  Reynolds  are  or  ought  to  be  ob- 
served, fulfilled,  and  kept,  comprised,  and 
mentioned  in  any  or  all  contracts  or  agree- 
ments heretofore  or  hereafter  made  between 
him  and  the  said  the  Franklin  Life  Insur- 
ance Ck>mpany,  or  Its  general  agent,  accord- 
ing to  tbe  purport,  true  intent,  and  meaning 
of  the  same,  or  contained  or  mentioned  in 
any  change  or  modiflcation  of  the  same." 
When  considered  in  connection  with  this 
bond,  the  utter  inadequacy  of  the  plea  is  ap- 
parent. Complaint  is  made  In  the  plea  of 
the  appointment  of  special  or  sub  agents  not 
provided  for  by  the  original  contract  of 
agency,  when  tbe  bond  itself,  tbe  instrument 
signed  by  defendants,  recognizes  bis  right 
to  appoint  such  agents  and  binds  tbe  defend- 
ants and  their  principal  for  the  accounts  of 
the  agents  so  appointed.  Complaint  is  made 
in  tbe  plea  of  tbe  contracts  other  than  the 
original  contract  of  agency,  when  the  bond 
sued  on  binds  the  defendants  as  sureties  of 
Reynolds  on  all  contracts  or  agreements 
which  then  existed  or  which  might  thereafter 
be  made  between  Rejmolds  and  the  company 
or  Its  general  agent  Complaint  is  made  in 
tbe  plea  that  additional  contracts  and  certain 
changes  in  contracts  were  made  and  were 
concealed  from  tbe  defendants,  when  tbe 
bond  provides  for  other  contracts  and  for 
changes  and  modifications  of  contracts,  and, 
in  effect,  dispenses  with  notice  to  the  de- 
fendants of  such  contracts,  changes,  and 
modlflcationB.  But  It  is  urged  that,  notwith- 
standing all  this,  the  defendants  in  fact  be- 
came sureties  of  Reynolds  only  in  bis  capac- 
ity as  personal  solicitor  and  not  as  district 
manager.  There  is  no  contention  that  tbe 
terrltOTX  In  which  Rqrnolds  was  to  act  as 


agent  was  ever  changed.  The  power  of  a 
district  manager  exceeded  that  of  a  personal 
solicitor  only  in  bis  right  to  appoint  sub- 
agents,  and  tbe  only  additional  liability  as- 
sumed was  responsibility  for  such  agents. 
We  have  seen  above  that  the  bond  covered 
tbe  appointment  of  special  agents  and  respon- 
sibility for  their  acts.  So,  even  if  it  be  con- 
ceded that  Reynolds  was  originally  appoint- 
ed personal  solicitor  and  was  afterwards 
promoted  to  tbe  position  of  district  manager, 
the  fact  would  not  avail  tbe  defendants.  Be- 
sides, tbe  two  positions  ai'e  merely  different 
grades  of  agency  in  the  same  line  of  business, 
and  appear  to  come  fairly  within  tbe  terms 
of  the  bond  providing  for  the  unnUng  of  ad- 
ditional contracts  and  for  changes  in  con- 
tracts. Of  course,  the  company,  under  the 
provision  of  tbe  bond  referred  to,  could  not 
have  contracted  with  Reynolds  to  act  as  its 
agent  in  a  matter  foreign  to  tbe  subject  to 
which  tbe  original  contract  and  the  bond  re- 
lated and  held  the  sureties  on  the  bond  for 
the  acts  of  Reynolds  as  such  agent.  While 
this  is  true,  it  cannot  be  held  that  any  change 
In  the  duties  and  responslbllltieB  of  his  po- 
sition woujd  release  the  sureties  on  the  bond, 
as  such  holding  would  destroy  the  provision 
of  the  bond  authorizing  changes  in  the  con- 
tract. Tbe  provision  would  not  have  been  In- 
serted if  only  immaterial  changes  were  to  be 
permitted.  Material  changes  were  contem- 
plated, and  so  long  as  tbe  changes  were  of 
the  character  pleaded  by  tbe  defendants 
they  come  within  tbe  bond.  Another  matter 
may  be  mentioned  here.  Tbe  written  con- 
tract with  Griffin  set  out  in  tbe  plea,  and 
which  was  assumed  by  Reynolds,  was  ex- 
ecuted on  May  16,  1899,  the  date  of  tbe  orig- 
inal contract  with  Reynolds.  The  bond  was 
not  executed  imtil  May  23,  1899.  It  follows 
that  the  appointment  of  Reynolds  as  district 
manager,  and  tbe  creation  of  the  partner- 
ship with  Griffin,  occurred  Iiefore  the  bond 
was  executed.  The  bond  unquestionably  cov- 
ered all  existing  contracts,  and  it  was  not 
alleged  in  the  plea  that  the  plaintiff,  when 
It  secured  the  bond,  represented  to  the  de- 
fendants that  there  was  no  contract  with 
Reynolds  except  in  the  capacity  of  personal 
solicitor.  The  facts  as  stated  In  the  plea  do 
not  show  that  any  artifice  was  practiced  upon 
defendants  to  secure  their  signatures  to  tbe 
bond.  We  conclude  that  the  trial  court  did 
not  err  in  sustaining  the  exceptions  to  said 
plea.  But  even  had  there  been  error  in  this 
action  of  the  court,  it  does  not  follow  that 
the  same  would  have  required  a  reversal  of 
tbe  Judgment  On  tbe  trial,  the  plaintiff  of- 
fered no  proof  relating  to  embezzlement  of 
any  funds  derived  from  the  employment  of 
subagents.  The  plaintiff's  proof  was  confined 
almost  entirely  to  embezzlement  by  Reynolds 
of  sums  received  by  him  as  personal  solicitor, 
and,  as  to  such  sums,  the  plea  we  are  con- 
sidering sets  up  no  defense  whatever.  Tbn 
only  additional  amount  shown  by  plaintiff's 
evidence  to  have  been  embezsled  was  a  small 
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8um  received  by  Reynolds  and  Orlfin  jointly. 
That  Reynolds  was  llalile  for  such  amount  Is 
beyond  questloii.  The  liability  having  ac- 
crued under  a  contract  which  existed  when 
the  bond  was  executed,  and  the  tend,  on  its 
face,  betng  sufficient  to  cover  aoch  coBtract, 
it  was  necessary  for  the  plea  to  show  that 
the  sureties  were  induced  by  fraud  and  mia- 
representations  to  sign  the  tKAd.  We  have 
seen  above  that  the  plea  wholly  failed  to  do 
80,  hence  It  was  fatally  defective  in  that  par- 
ticular, and  it  is  of  no  consequence  whether 
the  matters  of  defense  alleged  in  the  plea  re- 
lating to  issues  sot  material  to  the  plaintiff's 
right  to  recover  were  sufficiently  plesided. 

Tbe  defendants  alleged  In  their  answer 
that,  BOOB  after  he  was  employed  «•  agent  at 
the  company,  Reynolds  began  failing  to  ac- 
count for  the  moneys  coming  into  his  iMnsda, 
and  that  the  company,  with  knowledge  of 
tbe  fact,  retained  bim  in  its  employ  and  per- 
mitted him  to  continue  his  emhezalementB, 
and  did  not  notify  the  defendants  of  the 
facts.  The  IsBce  tbos  raised  was  submitted 
to  the  Jury,  and  tbe  Jury  was  Inatmcted  to 
Olid  for  tbe  plaiBtlff  tbe  foU  ajnonnt  sued 
for,  unless  th^  fonnd  for  tbe  defendants  am. 
tbe  said  issue,  and  tbe  Jury  was  fortbcr  te- 
structed  that  the  burden  of  proof  was  en 
tbe  defendants.  As  tbe  defendants  held  the 
affirmative  on  the  only  issue  submitted  to 
the  Jnrj-,  tbe  Instmctten  eonceining  the  bur- 
den of  proof  was  oorrect,  and  the  compialat 
urged  againat  that  paragraph  »f  tbe  cbaigf 
is  not  well  takes.  It  is  insisted  that  t&e 
court  erred  in  giving  the  peremptory  instruc- 
tion to  the  Jury  to  find  for  tbe  plaintiff  the 
entire  sum  sued  for,  unless  they  found  for 
the  defendants  oa  tbe  other  issue  anhmitted, 
and  that  the  question  as  to  what  amoant  the 
plaintiff  was  entitled  to  recover  In  that  event 
should  have  been  left  to  tbe  dedslon  of  the 
jury.  Tbe  only  witness  who  testified  oon- 
ceniing  tbe  amount  of  Reyitolds'  Uabillty  to 
the  company  was  its  state  agent,  WAb.  His 
tettlniony  showed  a  liability  consideEab^  In 
excess  of  $1,000,  and  there  was  no  controvert- 
ing evidence.  It  is  urged  that  he  was  in- 
terested in  tbe  result  ot  the  suit,  and  that 
the  jury  should  have  been  permitted  to  pass 
upon  his  ci-edlbiiity.  As  a  general  rate,  the 
proposition  contended  for  may  be  eeoeeded 
to  be  correct  But  unless  there  Is  asiaetblng 
in  tbe  testimony  of  tbe  witness,  or  in  the 
circumstances  of  tbe  ease  as  disclosed  by 
all  tbe  evidence,  to  raise  a  doubt  as  to  the 
veracity  of  the  witness,  the  comrt  may.  In 
the  exercise  of  a  sound  discretion,  when  there 
is  no  controverting  testimony,  assume  that 
tbe  facts  testiiied  to  by  such  witness  are 
established,  and  instruct  the  jury  according- 
ly. We  find  nothing  in  tbe  record  calculated 
to  cast  suq>lciou  upon  tbe  testimony  of  Webb, 
or  which  would  have  justified  the  jury  In  dis- 
regarding it  The  fact  that  Reynolds  bad 
embezzled  money  of  the  company  was  con- 
clusively shown,  and  was  admitted  by  the 
defendants  in  their  answ«:.    There  Is  no  mg- 


gestlon  that  on  another  trial  tbe  defendants 
might  be  able  to  produce  evidence  tending 
to  overcome  tbe  testimony  of  Webb  upon  any 
point  In  this  state  of  the  record  no  error  is 
shown. 
The  Judgment  is  affirmed. 


MISSOURI,  K.  ft  T.  RY.  CO.  Or  TBKAS  v. 
60S8  et  at* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  24. 
1906.) 

MASTER  AND  SBRVANT— INJURIES  TO  SERV- 
ANTS—RAILROADS —  FLAOHAN  —  NBGLIGBNT 
RUNNINO  OF  TRAIN— ASSUMPTION  OF  RISK- 
CONTRIBUTORY   NEGLIQENCK. 

1.  PlniutifF's  decedent,  a  flagman,  was  nm 
over  at  a  grade  crossing  by  a  switch  engine, 
mnning  backward,  pulling  several  empty  coal 
cars.  The  tender  was  equipped  wHh  a  square 
tank,  which  prevented  the  en^neer  from  see- 
Idi;  the  track.  The  tender  was  also  provided 
with  a  footboard  to  permit  a  switchman  to  ride 
thereflo  while  the  eagiiie  was  beiag  backed,  so 
that  he  could  coutroT  the  air  brakies  and  stop 
the  engine.  At  the  time  of  the  injury  no 
switchman  was  stationed  on  the  footboaid,  in 
violation  of  a  rale  of  the  company,  and  tke  en- 

re  was  runaiag  aA  a  speed  exceeding  the  Um- 
prescribed  by  the  city  ordinance.  Held  to 
Justify  a  finding  of  negligence  ou  the  part  of 
the  company. 

2.  While  a  tegman  stctioaed  at  a  highway 

Eade  ciossiag  in  a  dty  assumed  tlie  risks  of 
jury  incident  to  his  employment  he  did  not 
assume  the  risk  of  being  run  down  and  killed  by 
an  eugine  mn  over  the  crossing  at  a  speed  ex- 
ceeding the  limit  prescribed  1^  the  city  ordi- 
nances, and  not  provided  with  a  switchman  on 
the  tender  who  could  have  stopped  tiie  same  by 
the  use  of  the  air  brakes  provided  for  that  pur- 
pose, as  required  by  the  rules  of  the  company. 

3.  Where  a  flagman  at  a  railroad  grade  cross- 
ing, prior  to  being  struck,  saw  two  women 
about  to  cross,  and  was  engaged  in  warning 
tbem  of  their  danger,  in  doing  which  he  was  re- 
quired to  turn  his  back  to  the  approsicfaing 
train,  and  he  was  prevented  from  appreciatinfr 
his  own  danprer  by  reason  of  his  efforts  to  save 
the  women  from  injury,  and  there  was  not  saffl- 
cient  time  be*ore  he  was  struck  to  retire  from 
the  track  to  a  piece  of  safety,  he  was  sot  guilty 
of  such  coutribatory  neglinence  as  barred  a  re- 
covery for  his  death,  occasioned  by  the  negli- 
gent operation  of  tiie  train. 

Ai^eal  from  district  court  Grayson  coun- 
ty; Rice  Maxey,  Judge. 

Action  by  Sallle  Goss  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  In  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

T.  8.  Miller  and  Head  &  Dlllard,  for  appel- 
lant W.  J.  Matfals,  H.  H.  Cummins,  and 
Wolfe,  Hare  &  Semple,  for  appellees. 


TEMPLETON,  J.  Robert  Goss  was  en- 
gaged in  tbe  service  of  tbe  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  in  tbe 
capacity  of  flagman  at  tbe  Main  street  cross- 
ing In  the  city  of  Dentson.  He  was  struck 
by  a  switch  engine  and  killed  while  on  duty 
on  April  12,  1901.  His  wife  and  children 
brought  suit  to  recover  the  damages  sustain- 


•Rehearing  denied  February  11  1103,  and  vrtt  ot 
error  denied  by  supreme  court. 
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ed  by  them  on  accouirt  of  hla  death,  and  on 
a  jury  trial  obtained  a  Judgment,  from  which 
the  company  has  appealed. 

The  asalgnmentB  of  error  presented  and 
nrged  by  appellant  question  the  suSadency 
of  the  evidence  to  sustain  the  verdict,  and  a 
rerersal  is  asked  on  that  ground  alone. 

Mala  street,  in  the  dty  of  Denison,  runs 
east  and  west,  and  is  100  feet  wide.  Appel- 
lant's depot  is  situated  just  north  of  said 
street,  and  its  freight  house  is  located  direct- 
ly west  of  the  depot.  Eight  tracks  of  ap- 
Iiellant  cross  Main  street  at  right  angles  be- 
tween the  depot  and  the  frelghthonse.  The 
flagman's  shanty  Is  situated  between  the 
fourth  and  fifth  tracks,  and  at  the  south  edge 
of  the  street.  The  said  two  tracks  are  23 
feet  apart,  and  the  other  tracks  some  8  or 
10  feet  apart.  There  is  a  plank 'walk  on  each 
side  of  the  street,  which  extends  across  the 
tracks.  The  ground  Is  practically  level  at 
the  eroming,  and  for  some  distance  north  and 
south  thereof,  and  the  tracks  are  substan- 
tlaHy  straight  In  both  directions.  The  en- 
gine which  struck  Goss  was  backing  north, 
pulling  31  empty  coal  cars,  which  were  being 
made  Into  a  train.  It  was  on  the  track  which 
lay  Immeffiately  east  of  the  flagman's  shanty, 
and  struck  Gtoss  at  a  point  almost  opposite 
the  shanty.  When  stroA  he  fell  back  on  the 
track,  and  caught  hoM  of  the  footboard  of 
tlie  tender.  He  was  dragged  across  the  street 
in  that  position.  When  he  struck  the  walk 
on  the  north  edge  of  the  street  he  was  drag- 
ged under  the  engine  and  killed.  The  engine 
waa  ato|>ped  just  after  it  crossed  the  walk. 
The  accident  occurred  about  the  middle  of 
the  afternoon. 

The  occupation  of  Goss  was  a  hazardous 
one,  and  he  assumed  the  risks  ordinarily  in- 
cident thereto,  but  did  not  assume  any  risk 
arialiig  from  the  negligence  of  his  employer. 
If  he  was  killed  as  a  result  of  exposure  to 
the  risks  assumed  by  him,  his  wife  and  chil- 
dren are  not  entitled  to  recover  herein;  but. 
If  he  lost  his  life  in  consequence  of  the  neg- 
ligence of  the  company,  they  are  entitled  to 
recover  unless  he  was  himself  guilty  of  neg- 
ligence which  contributed  to  his  death.  Bon- 
net V.  Hallway  Co.,  89  Tei.  72,  33  S.  W.  334; 
BaUway  Go.  v.  Blngle,  91  Tex.  287,  42  S.  W. 
971:  Railway  Co.  v.  Hannlg,  91  Tex.  847,  48 
S.  W.  50a 

The  first  question  to  be  considered  Is 
whether  the  evidence  was  such  as  to  justify 
the  finding  of  the  jury  that  the  death  of  Goss 
was  caused  by  the  negligence  of  the  company. 
As  stated  above,  the  engine  which  struck 
Goes  was  backing  down  the  track  pulling  a 
number  of  coal  cars,  the  tender  being  In 
front  The  tender  was  equipped  virlth  a 
sqnare  tank,  which  prevented  the  engineer 
from  seeing  the  track  in  the  direction  he  was 
going.  A  tender  with  a  sloping  tank  would 
not  have  so  obscured  the  view  of  the  engi- 
neer. The  tender  was  provided  with  a  foot- 
board at  the  back  end  thereof,  which  end 
was  being  operated  In  front  at  the  time  of 


the  accident.  The  footboard  was  about  12 
inches  above  the  track,  and  the  object  of  Its 
use  was  to  enable  some  one  to  ride  there 
whenever  occasion  reqaired.  There  was  an 
angle-cock  which  could  be  used  by  one  rid- 
ing on  the  footboard,  and  by  means  of  which 
the  air  could  be  applied  and  the  engine  stop- 
ped. There  was  no  one  on  the  footboard 
when  Goss  was  struck.  There  was  a  rule  of 
the  company  which  required  a  switchman  to 
be  stationed  on  the  footboard  when  the  en- 
gine was  being  backed  over  a  street  cross- 
ing. Some  question  as  to  the  application  of 
the  rule  to  this  particular  engine  is  raised, 
but  we  think  the  rule  must  be  held  to  apply. 
The  evidence  is  decidedly  conflicting  In  re- 
gard to  the  speed  of  the  enghie  In  question 
at  the  time  of  the  accident.  It  Is  sufficient 
to  warrant  the  conclusion  that  the  engine 
was  being  operated  at  a  rate  of  speed  In  ex- 
cess of  six  miles  per  hour,  which  is  the  limit 
fixed  by  an  ordinance  of  the  city  at  which  an 
engine  may  be  operated  at  such  places.  A 
passenger  train  had  arrived  a  few  mluntes 
before  the  accident  Another  passenger  train 
was  in  the  yards,  and  was  expected  at  the 
depot  The  said  crossing  Is  more  frequented 
than  any  other  in  the  city,  and  a  large  num- 
ber of  people  were  on  the  grounds  about  die 
depot  at  the  time. 

In  our  opinion,  the  facts  stated  ai«  suffi- 
cient to  warrant  the  inference  drawn  by  the 
Jury  that  tlie  company  was  guUty  of  negli- 
gence as  charged  against  It.  The  running  of 
such  an  engine  backward,  without  a  switch- 
man on  the  footboard,  at  such  place  and  at 
the  rate  of  speed  shown,  was  not  an  exhibi- 
tion of  that  care  which  prudence  would  seou 
to  require.  The  shape  of  the  tank  made  it 
impossible  for  the  engineer  to  see  in  the  di- 
rection be  was  going  at  the  point  most  im- 
portant to  be  under  his  observation,  and  ren- 
dered It  necessary  for  some  one  to  be  on  the 
footboard.  The  failure  to  have  a  switchman 
on  the  footboard  would  be  excnsable,  if  at  all, 
only  when  the  engine  was  being  run  at  the 
very  slowest  speed.  The  danger  of  striking 
some  person  at  the  crossing  was  manifest, 
and  required  the  utmost  circumspection  on 
the  part  of  the  operatives  of  the  engine. 

But  do  these  facts  constitute  negligence  as 
to  the  flagman?  We  think  so.  The  duties  of 
his  position  made  it  necessary  for  him  to  be 
continually  crossing  the  tracks,  and  to  be  on 
the  lookout  for  trains,  in  order  that  he  might 
warn  passers-by  of  their  danger.  Those  in 
charge  of  the  engine  were  not  required  to  so 
operate  the  engine  as  to  protect  the  flagman 
from  dangers  which  he  might  have  foreseen 
as  being  likely  to  arise  in  the  ordinary  and 
proper  conduct  of  the  company's  business. 
With  as  much  reason  they  should  not  hare 
operated  the  engine  in  such  manner  as  to  ex- 
pose Goss  to  hazards  not  incident  to  the  busi- 
ness when  so  conducted.  The  flagman  had  a 
right  to  assume  that  engines  passing  the 
crossing  would  be  operated  with  the  caution 
required  under  the  circumstances  and  In  ac- 
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cordance  with  the  ordinance  of  the  city  and 
the  rule  of  the  company,  and  would  be  Justl- 
fled  in  acting  on  the  asBumptlon.  The  man- 
ner In  which  the  engine  In  question  was  op- 
erated was  not  only  negligence  as  to  passers- 
by,  but  was  negligence  as  to  the  flagman, 
since  it  exposed  him  to  unnecessary  danger, 
which  he  ought  not  to  have  been  expected  to 
foresee  and  guard  against.  If  the  engine  had 
been  run  at  the  proper  speed  he  might  hare 
avoided  injury,  and  If  a  switchman  liad  been 
on  the  footboard  the  engine  might  have  been 
stopped  by  the  use  of  the  angle-cock,  or  Goss 
warned  of  Ills  danger  In  time  to  have  escaped 
from  the  track.  It  Is  not  unreasonable  to  at- 
tribute his  death  to  the  failure  of  the  com- 
pany in  its  duty  to  him,  if  he  was  not  guilty 
of  negligence  which  contributed  to  the  loss  of 
his  life. 

Was  he  guilty  of  such  negligence?  He 
was  on  the  track  when  struck.  The  track 
was  level  and  straight,  and  there  was  noth- 
ing to  prevent  blm  from  seeing  the  approach- 
ing engine  had  he  looked,  and  it  was  his  du- 
ty to  be  on  the  lookout  for  engines.  On  the 
other  band,  It  was  shown  that  just  before 
the  accident  occurred  two  ladies  were  cross- 
ing the  tracks  by  way  of  the  walk  on  the 
north  side  of  the  street,  and  that  they  ap- 
peared to  be  in  danger  of  being  run  over, 
and  seemed  insensible  of  their  peril;  that 
Goss  observed  their  situation,  and  warned 
them  of  their  dangerous  position  by  waving 
his  flag  and  calling  out  to  them;  that  In  or- 
der to  accomplish  his  purpose  it  was  necessa- 
ry for  him  to  face  the  north  or  northwest, 
and  to  turn  his  back  in  the  direction  the  en- 
gine which  struck  him  was  coming.  And 
we  tlilnk  it  is  a  reasonable  Inference  from 
the  evidence  that  he  was  on  the  track  in  the 
performance  of  his  duty;  that  he  was  pre- 
vented from  becoming  aware  of  his  own  dan- 
ger, and  from  protecting  himself  by  reason 
of  his  efforts  to  save  the  lives  of  the  two 
ladles,  and  that  after  he  bad  warned  the  la- 
dles there  was  not  sufficient  time,  before  he 
was  struck,  to  look  out  for  the  engine  which 
struck  him  and  retire  to  a  place  of  safety. 
These  facts  explain  and  excuse  his  conduct. 
"One  who  endangers  bis  own  life  In  order  to 
save  the  life  of  another  person  is  not  charge- 
able with  being  a  trespasser  upon  the  rail- 
road track,  nor  does  his  entering  upon  the 
track  in  the  presence  of  danger  for  such  pur- 
pose lay  him  liable  to  the  charge  of  contribu- 
tory negligence."  Bailway  Co.  v.  Gray  (Tex. 
Sup.)  67  S.  W.  768.  "The  law  has  so  high  a 
regard  for  human  life  that  It  will  not  Impute 
negligence  to  an  effort  to  preserve  it  unless 
made  under  such  circumstances  as  to  con- 
stitute rashness  in  the  Judgment  of  prudent 
persons.  For  a  person  engaged  in  his  ordi- 
nary affairs,  or  In  the  mere  protection  of 
property,  knowingly  and  voluntarily  to  place 
himself  in  a  position  where  he  Is  liable  to 
receive  serious  injury,  is  negligence  which 
will  preclude  a  recovery  for  an  injury  so  re- 
ceived; but  when  the  exposure  is  for  the  pur- 


pose of  saving  life  it  is  not  wrongful,  and 
therefore  not  negligent,  unless  such  as  to  be 
regarded  either  rash  or  reckless."  Bckert  v. 
Railway  Co.,  43  N.  Y.  503,  3  Am.  Rep.  72L 
So,  even  if  Goss  knew  that  the  engine  was 
approaching, — and  it  is  not  clear  that  he  did, 
—the  question  as  to  whether  his  going  on  the 
track  was  necessary,  and  was  not  rash  or 
reckless,  considering  the  reason  for  his  action, 
was  properly  left  to  the  Jury,  and  their  find- 
ing thereon  is  conclusive.  The  evidence  re- 
garding the  movements  of  the  deceased  im- 
mediately preceding  the  accident  is  hope- 
lessly conflicting,  but  there  is  no  real  contro- 
versy about  the  fact  tliat  just  before  he  was 
struck  his  attention  was  absorbed  in  warning 
the  ladles  off  tlie  tracks,  and  that  his  con- 
duct indicated  that  he  considered  them  to  be 
in  a  periloub  position.  It  seems  clear  that 
this  fact  accounts  for  his  failure  to  observe 
and  avoid  the  danger  to  himself.  The  con- 
clusion follows  that  he  lost  his  life  in  the 
performance  of  the  duties  of  his  position,  and 
Is  not  chargeable  with  negligence.  Pennsyl- 
vania Co.  V.  Rouey,  89  Ind.  453,  46  Am.  Rep. 
173. 

Since  bis  death  resulted  from  the  careless 
operation  of  the  engine,  and  not  from  one  of 
the  ordinary  risks  of  lils  employment,  the  ver- 
dict of  the  jury,  holding  the  company  liable 
In  damages  to  those  dependent  upon  him, 
should  be  affirmed. 

Affirmed. 


MISSOURI,  K.  &  T.  RY.  00.  OF  TEXAS  v. 

BUCHANAN.* 

(Court  of  Civil  A]H>eal8  of  Texas.    Jan.  14, 
1903.) 

ACCIDENTS  TO  PASSENQBRS-ALIGHTINO  FROM 
TRAINS— ASSISTANCE— NEOUOENCB. 

1.  Plaintiff's  wife  was  injured  by  a  fall  in 
alighting  from  a  train.  When  she  entered  the 
train,  plaintiff  requested  the  conductor  to  as- 
sist her  and  her  cnild  in  alighting,  and  advised 
him  that  she  had  a  large  valise  and  bundle  with 
her.  Before  the  train  arrived  at  her  destina- 
tion, she  requested  the  couductor  to  have  the 
porter  take  out  her  valise.  After  waiting  for 
the  porter,  bnt  who  did  not  come,  she  left  her 
seat,  holding  a  valise  and  bundle  behind  her  in 
one  hand,  and  directing  her  child  in  front  w^ith 
the  other.  When  reaching  the  step  of  the  car, 
she  felt  her  way  down  it  with  her  foot,, and  fell. 
HeM,  that  the  jury  were  warranted  in  finding 
that  defendant  was  negligent  in  not  assisting 
her  to  alight. 

Appeal  from  district  court,  McLennan  coun- 
ty; Sam  R.  Scott  Judge. 

Action  by  Coke  Buchanan  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Clark  &  Bolinger,  for  appellant  Baker  ft 
Ross,  for  appellee. 

FISHER,  O.  J.  Action  by  the  appellee 
against  the  appellant  for  damages  arising 

•Rehearing  denied  February  IS,  190S,  and  writ  of 
error  denied  by  supreme  court 
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from  personal  Injories  sustained  by  bis  wife 
In  alighting  trom  appellant's  train  at  Waco, 
Tex.  Plaintiff,  In  his  petition,  alleges:  tbat 
be  pnrcbased  a  ticket  from  Dallas  to  Waco 
for  bis  wife,  and  at  tbe  time  sbe  entered  the 
car  at  the  flnt-named  place  be  requested  tbe 
conductor  to  look  after  her  and  child,  and 
advised  him  tbat  sbe  had  a  large  valise  and 
bundle  with  her,  and  requested  him  to  assist 
her  and  child  in  alighting  at  Waco.  That, 
before  tbe  train  upon  which  she  was  riding 
reached  tbe  depot  at  Waco,  sbe  requested  tbe 
conductor  to  bare  the  porter  take  out  her 
valise  at  tbe  depot.  After  waiting  a  reason- 
able time  for  assistance  from  the  porter,  who 
did  not  come  to  aid  her,  sbe  left  her  seat  in 
tbe  car.  In  order  to  alight  from  the  train,  hold- 
ing a  large  valise  and  bundle  behind  her  in  one 
hand,  and  directing  her  child  In  front  of  her 
with  the  other  band;  and  when  she  reached 
tbe  step  of  tbe  car,  feeling  her  way  down  it 
with  ber  foot  in  order  to  step  upon  the  plat- 
form, sbe  fell  partly  upon  the  platform  and 
between  it  and  tbe  car  track.  Tbat  tbe  dis- 
tance from  the  lower  step  of  the  car  to  the 
platform  was  about  two  feet.  That  the  place 
where  sbe  fell  was  tbe  proper  place  to  alight, 
and  was  the  place'  used  by  the  defendant  for 
tbat  purpose.  Tbat  tbe  defendant  was  In  the 
habit  of  using  a  stool  for^  passengers  to  step 
upon  in  leaving  cars  at  tuiis  place,  but  that  at 
this  time  the  defendant  negligently  failed  to 
nae  a  stool  or  anything  for  ber  to  step  upon 
to  break  the  distance  between  the  lower  step 
and  tbe  platform;  which  platform,  it  Is  al- 
leged, !■  too  low  to  be  used  without  a  stool, 
and  Is  carelessly  and  negligently  and  defect- 
ively constructed,  so  tbat  passengers  are  lia- 
ble to  step  off  tbe  edge  of  It,  or  between  it 
and  the  rails,  in  alighting.  Tbat  tbe  defend- 
ant, notwithstanding  it  was  requested  to  aid, 
did  not  assist  ber  in  alighting  from  said  car, 
but  carelessly  and  negligently  allowed  ber  to 
alight  unaided,  but  for  wblcb  act  of  negli- 
gence sbe  would  not  have  fallen.  Tbe  de- 
fendant pleaded  general  demurrer,  general 
denial,  and  that  tbe  injury  to  plaintUFs  wife 
was  caused  solely  by  ber  contributory  negli- 
gence in  undertaking  to  alight  from  tbe  plain- 
tiff's train  with  a  large  valise  and  a  bundle 
In  one  hand  and  a  child  in  the  other;  and  tbat 
It  was  her  duty  to  look  before  undertaking  to 
step  from  the  coacb  to  the  ground;  that  on 
account  of  her  incumbering  herself  with  said 
bundle  and  child,  and  ber  negligence  In  not 
looking,  and  not  properly  holding  to  tbe  rail- 
ing or  arms  of  said  coach,  she  was  negligent, 
and  mich  negligence  contributed  to  ber  in- 
Jury,  and  was  tbe  sole  cause  of  tbe  same. 
Verdict  and  Judgment  were  In  appellee's  fa- 
vor for  the  sum  of  $2,500;. 

There  is  evidence  in  the  record  which  war- 
rants tbe  conclusion  tbat  tbe  appellant  was 
guilty  of  negligence  in  the  manner  pleaded  by 
tbe  plalntifl,  and  tbat  by  reason  of  that  neg- 
UgMice  plaintlfl's  wife  sustained  the  injuries 
complained  of,  and  tbat  she  was  not  guilty  of 
contributory  negligence,  as  alleged  by  tbe 
72  8.W.— 7 


appellant  Our  findings  of  fact  dispose  of  ap- 
pellant's first  and  second  assignments  of  er- 
ror. We  cannot  agree  with  appellant's  con- 
tention urged  In  Its  fifth  assignment  of  error. 
The  pleadings  authorized  the  submission  of 
the  issues  covered  by  tbe  charge  of  the  court 
Tbe  charge  of  the  court  In  our  opinion,  pre- 
sented in  the  proper  way  all  tbe  questions 
that  it  was  proper  for  tbe  Jury  to  pass  upon, 
and  there  was  no  error  in  refusmg  those 
charges  that  were  requested  and  that  were 
refused  by  tbe  trial  court  Tbe  general  rule 
is,  as  Insisted  upon  by  tbe  appellant,  to  tbe 
effect  tbat  it  is  only  tbe  duty  of  the  carrier  to 
furnish  safe  appliances  and  facilities  for 
alighting  from  its  train,  and  give  passengers 
a  reasonable  time  within  which  to  alight  up- 
on arrival  at  their  destination,  and  that  or- 
dinarily tbe  carrier  is  not  burdened  with  tbe 
duty  of  extending  personal  assistance  to  a 
passenger  in  alighting  from  and  leaving  the 
train;  but  tbe  failure  to  do  this  in  this  par- 
ticular instance  is  made  one  of  the  grounds 
of  negligence  relied  upon,  and  there  Is  proof 
which  authorized  the  submission  of  tbe  issue 
to  tbe  Jury.  Tbe  rule  contended  for  might 
be  made  to  yield  to  the  circumstances  of  the 
particular  case  if  tbe  facts  and  circumstances 
were  such  as  to  indicate  to  those  in  control 
and  management  of  tbe  train  tbat  tbe  passen- 
ger needs  assistance  in  alighting.  It  might 
become  tbe  duty,  under  such  circumstances, 
for  the  carrier  to  aid  the  passenger,  in  order 
that  be  might  safely  disembark.  This  prin- 
ciple is  announced  in  T.  &  P.  Ry.  Co.  v.  Mil- 
ler, 79  Tex.  83,  15  S.  W.  264,  11  L.  R.  A.  395. 
23  Am.  St  Hep.  308.  We  cannot  say  from 
tbe  evidence  but  what  the  Jury  had  the  right 
to  conclude  that  under  the  peculiar  facts  and 
cb-cumstances  of  the  situation  of  the  appel- 
lee's wife,  the  railway  company  owed  her  the 
duty  of  extending  assistance  to  ber  in  alight- 
ing. 
Judgment  afilrmed. 


COLLINS  T.  OLARK  et  aL« 

(Court  of  Civil  Appeals  of  Texas.     Nov.  8, 
1902.) 

DAMAGES  —  INJCRT  TO  REPUTATION  —  BVI- 
DENCH  —  COMPETENCY  —  INSTRUCTIONS  — 
BURDEN  OF  PROOF— ARGUMENT  OP  COUN- 
SBI.. 

1.  Where,  in  an  action  sKainat  au  officer  and 
Us  associates  for  an  alleged  nnlawful  search  of 
plaintiff's  premises,  special  damages  are  asked 
for  the  deep  hamlliation  and  disgrace  to  plniii- 
tiS  and  his  family  and  the  injury  to  their  stand- 
ing in  the  community,  caused  by  said  search,  it 
is  competent  for  defendants  to  prove  that  two 
womeu  who  had  occupied  the  same  bouse  in 
which  plaintiff's  family  resided,  one  of  them  in 
the  capacity  of  plaintiff's  servant  were  com- 
mon prostitutes. 

2.  In  8  civil  snlt  it  is  not  necessary  to  prove 
a  contested  point  to  the  "satisfaction"  of  thp 
Jury. 

•Rehearing  pending. 

T  t.  See  Evidence,  vol.  10,  Cent.  Dig.  |  MM. 
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3.  A  charge  that  plaintiff  most  make  out  his 
case  by  a  preponderance  of  the  evidence  does 
not  require  nim  to  prove  immaterial  facta  plead- 
ed b;  him. 

4.  Where  defendant's  counsel  declines  to 
argije  the  case  after  hearing  counsel  for  the 
plaiutifF  in  the  opening,  it  is  not  error  for  the 
trial  court  to  refuse  to  allow  counsel  for  plain- 
tiff a  second  argument 

Appeal  from  district  court,  Tarrant  coun- 
ty;   Irby  Dunklin,  Judge. 

Action  by  A.  B.  Collins  against  S.  P.  Clark 
and  others.  Judgment  in  favor  of  defend- 
ants, and  plalntlfl  appeals.    Affirmed. 

Still  well  H.  Russell  and  Greene  &  Stew- 
art, for  appellant.  Capps  &  Cantey  aiMl 
Theodore  Mack,  for  appellee  Clark. 

STEPHENS,  J.  In  August,  1900,  S.  P. 
Clark,  the  sberlfl  of  Tarrant  county,  and  L. 
T.  Lyle,  without  warrant  or  other  written 
authority,  and  while  appellant  was  in  Col- 
orado for  bis  health,  entered  and  searched 
the  house  occupied  by  appellant's  family  In 
Vt.  Worth.  Suit  was  consequently  brought 
against  Clark  and  Lyle  for  general,  special, 
and  vindictive  damages,  and  resulted  in  a 
verdict  and  Judgment  in  their  favor,  from 
which  this  appeal  is  prosecuted. 

Whether  the  search  was  made  with  the 
consent  or  over  the  protest  of  appellant's 
wife  was  the  main  issue  In  the  case,  and  on 
It  the  'evidence  was  decidedly  conflicting, 
but  quite  sufScient  to  sustain  the  verdict. 

Under  the  first  assignment  of  error  It  is 
earnestly  and  plausibly  insisted  by  counsel 
for  appellant  that  the  court  erred  in  permit- 
ting appellees  to  prove  that  two  certain  wo- 
men, called  "Dempsey"  and  "Edna,"  one  of 
whom,  a  short  time  before  the  search,  oc- 
cupied a  part  of  the  bouse  in  which  appel- 
lant's family  resided,  though  separated  by  a 
hall,  and  the  other  roomed  with  appellant's 
family,  though  In  the  capacity  of  a  servant, 
were  common  prostitutes.  The  proposition 
submitted  under  the  assignment  Is  that  the 
evidence  was  "too  remote,"  and  "wholly  im- 
material." Appellee  sought  to  recover  spe- 
cial damages  for  the  deep  humiliation  and 
disgrace  and  for  the  "great  mental  suffering 
and  anguish"  of  himself  and  family,  consist- 
ing of  a  wife  and  two  children,  alleging  that 
they  had  lived  "honest  and  honorable  lives," 
and,  prior  to  the  wrongs  complained  of,  "had 
the  good  will  and  esteem  of  their  neighbors, 
friends,  and  acquaintances,  and  had  been 
regarded  by  them  as  honest  and  honorable 
people,  entitled  to  and  receiving  and  enjoy- 
ing the  respect  and  confidence  of  all  their 
said  acquaintances,  friends,  and  neighbors"; 
and  further  alleging  that  "the  family  was 
thereby  brought  into  disgrace  among  their 
neighbors  and  acquaintances,"  that  "the 
children  of  the  neighbors  pointed  the  finger 
of  scorn  at  his  poor  little  girl,  and  refused 
to  associate  with  her,"  etc.  The  court,  in 
admitting  the  testimony  (which  came  In  part 
from  one  of  appellant's  near  neighbors),  ex- 
pressly limited  it  to  the  issue  so  tendered  by 


appellant  It  is  insisted  in  argument  tliat 
appellant's  wife  had  no  knowledge  of  the 
bad  character  of  the  women,  and  this  may 
be  true;  but  it  appears  to  have  been  notori- 
ous, and,  after  a  careful  examination  of  the 
testimony,  including  even  that  of  appellant's 
wife,  we  have  come  to  the  conclusion  that  it 
was  for  the  Jury,  and  not  for  the  Judge,  to 
determine  how  this  waa  We  cannot  very 
well  distinguish  the  ruling  complained  of 
from  the  one  made  in  H.  &  T.  C.  By.  CSa  v. 
Bitter  (Tex.  Civ.  App.)  41  S.  W.  753,  where 
the  reason  of  the  rule  was  succinctly  stated 
in  the  opinion'  of  Chief  Justice  Tarlton,  to 
which  we  refer  with  approval.  Besides,  as 
this  evidence  was  limited  to  the  measure  of 
damages,  and  the  only  ground  of  objection 
submitted  in  the  proposition  under  the  as- 
signment is  that  of  irrelevancy,  and  as  the 
Jury  found  against  appellant's  right  to  re- 
cover at  all,  the  assignment  would  probably 
have  to  be  overruled  without  reference  to  the 
merits  of  the  question  involved.  True,  it  is 
argued  that  it  had  a  tendency  to  prejudice 
the  Jury  against  appellant  on  the  main  issue, 
but  this  is  not  submitted  as  a  distinct  prop- 
osition in  the  brief. 

We  overrule  the  assignment  complaining 
of  the  court's  refusal  to  give  the  special 
charge  quoted  therein,  because  it  required 
appellees  to  prove,  not  merely  by  a  pre- 
ponderance of  the  evidence,  but  to  the  "sat- 
isfaction" of  the  Jury,  that  they  bad  permis- 
sion to  make  the  search.  It  has  been  re- 
peatedly decided  that  such  a  charge  requires 
more  than  is  required  by  law  in  a  civil  suit 
But  it  is  argued  in  the  next  assignment  that 
the  following  charge  given  by  the  court  er- 
roneously placed  the  burden  of  proof  on 
appellant,  to  show  that  appellees  did  not  have 
consent  to  make  the  search:  "The  burden 
of  proof  Is  upon  plalntUf  to  make  out  bis 
case  by  a  preponderance  of  the  evidence, 
and,  if  he  has  not  done  so,  then  your  verdict 
will  be  in  favor  of  said  defendants,  Clark 
and  Lyle."  Appellant  affirmatively  charged 
the  search  to  have  been  made  without  the 
consent  aud  against  the  protest  of  his  wife; 
but  if,  as  contended  by  him,  it  was  not  nec- 
essary for  him  to  prove  this  fact  in  order  to 
make  out  his  case,  the  charge  complained  of 
imposed  no  such  burden  upon  him,  for  it 
only  required  him  to  make  out  his  case. 
Other  wrongful  acts  besides  the  unlawful 
search  were  made  grounds  of  recovery  in 
the  petition,  and  were  submitted  as  such  in 
the  charge.  The  assignment  itself  does  not 
embody  the  proposition— and  no  proposition 
is  submitted  under  it— that  this  charge,  as 
the  issues  stood  when  the  testimony  was  all 
in,  was  misleading,  and  should  not,  there- 
fore, have  been  given,  so  as  to  bring  the 
case  within  that  line  of  decisions  cited  in 
Boot  V.  Baldwin  (Tex.  Olv.  App.)  52  8.  W. 
688. 

The  charge  complained  of  in  the  fourth 
assignment  submitted  the  issue  Just  as  ap- 
pellant had  tendered  it  both  in  his  ideadings 
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and  evidence,— that  la^  that  the  search  bad 
been  made  without  the  consent  and  orer 
the  protest  of  hla  wife,— and  Is,  therefore, 
not  subject  to  the  criticism  that  it  was  oner- 
ous for  requiring  proof  of  both  these  facta. 
If  the  Jury  had  accepted  the  version  of  ap- 
pellant, the  evidence  was  such  as  to  require 
a  finding  in  Ills  favor  not  only  of  a  want  of 
consent,  but  also  of  protest  on  the  part  of 
his  wife. 

The  only  remaining  assignment  complains 
of  the  court's  refusal  to  allow  two  arguments 
for  appellant,  counsel  for  appellees  declining 
to  argue  the  case  after  hearing  counsel  for 
appellant  In  the  opening;  but  we  find  no 
merit  in  this  complaint. 

The  Judgment  is  therefore  affirmed. 


IiAKB  et  aL  v.  COPBLAND  et  al. 

(Court  of  CIvU  Appeals  of  Texas.    Jan.  81. 
1903.) 

TRBSPAS&-PT7BU0  IiANDS-BIOHTFin:.  FOSSBS- 
SION— QDB8TI0N  OF  PACT— ASSUMPTION  IN 
INSTRUCTION  —  PROPRIETY  —  VIOLATION  OF 
PRBUMINART  INJUNCTION  —  DENIAL  OF 
CREDIT  AS  WITNESS  —  OBEDIENCE  TO  IN- 
JUNCTION—REWARD  BT  VERDICT. 

1.  Sayles*  Rev.  Civ.  St  art.  1317,  provides 
that   the   iaige  shall    submit   all   controverted 

anestions  of  fact  to  the  Jury.  In  trespass,  the 
efendant  testified  that  he  had  moved  upon  a 
section  of  nnsnrveyed,  unleased,  and  nusold 
school  land  located  in  plaintiff's  pasture,  im- 
proved it  and  occupied  ft  in  good  faith  as  his 
Dome,  and  bad  applied  to  the  commissioner  of 
the  general  land  office  to  purchase  it.  By  an 
agreed  statement  of  facts  it  appeared  that,  at 
the  date  of  this  entry  and  settlement,  the  plain- 
tiff was  in  posaessiou  of  the  pasture,  and  had  a 
lease  on  this  particular  section  which  was  un- 
expired and  all  rentals  under  which  had  been 
paid.  Held,  that  It  was  improper  to  charge 
that,  if  defendant  did  not  have  in  his  close  more 
stock  than  allowed  by  law,  the  jury  should  find 
for  defendant,  as  aasnming  ownership  of  the 
land  in  defendant 

2.  Defendant  further  testified  that  he  had  pur- 
chased the  lease  upon  another  section  In  the 
pastore.  Held  that,  notwithstanding  his  testi- 
mony, the  instruction  was  still  improper  with 
regard  to  defendant's  home  section. 

3.  It  is  error  to  punish  the  violation  of  a  pre- 
liminary injunction  by  defendant  by  instructing 
that  testimony  in  his  own  behalf  is  in  that 
event  not  to  be  considered,  as  It  is  also  error 
to  reward  obedience  to  a  preliminary  Injunction 
by  instructing  that  defendant  is  therefore  en- 
titled to  a  verdict 

Appeal  from  Lubbock  county  court;  W.  D. 
Crump,  Jndge. 

Action  by  Lake,  Tomb  &  Go.  against  W. 
X.  Copeland  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

Beaty  ft  HcOee,  for  appellants.  J.  J.  DO- 
lard  and  B.  Si.  Overshlner,  for  appellees. 

SPEEK,  J.  This  Is  an  appeal  by  Lake, 
Tomb  &  Co.  from  an  adverse  Judgment  In 
file  county  court  of  Lubbock  county,  in  an 
action  against  W.  N.  Copeland  and  B.  D. 
Ccveland.  Aiq;>ellantB'  petition  alleged  that 
they  were  in  the  peaceable  and  lawful  pos- 
session of  a  large  pasture  of  grazing  lands. 


describing  them.  Inclosed  with  good  and 
sufHclent  wire  fences.  That  on  about  August 
1,  1901,  the  appellees  unlawfully  broke  and 
entered  said  pasture,  and  with  cattle  and 
horses  wasted  and  destroyed  appellants' 
grasses  and  stock  water,  and  otherwise  In- 
jured their  cattle,  for  which  injuries  they 
asked  damages,  and,  to  prevent  a  coutinu- 
ance  of  such  trespass,  sought  and  obtained 
a  writ  of  injunction.  The  appellees  answer- 
ed by  exceptions,  a  general  denial,  and  plea 
of  not  guilty.  Upon  the  trial  appellee  W.  N. 
Gopehind  testified  that  In  June  or  July,  1901, 
he  moved  upon  a  section  of  unsurveyed,  un 
leased,  and  unsold  school  land  located  in  ap- 
pellants' pasture.  That  he  built  a  house, 
bored  a  well,  and  occupied  said  land  In  good 
faith  as  his  home,  and  that  he  had  applied  to 
the  commissioner  of  the  general  land  office  to 
purchase  the  same.  He  further  testified  that 
be  had  purchased  the  lease  upon  another 
section— No.  52— in  the  pasture,  and  carried 
with  him  about  30  head  of  horses  and  12 
head  of  cattle,  turning  them  into  the  pasture. 
By  an  agreed  statement  of  facts  it  appears 
to  have  been  proved  that,  at  the  date  of  the 
entry  and  settlement  of  appellees  upon  the 
section  in  question,  the  plaintiffs  were  in  the 
peaceable  and  lawful  possession  of  the  pas- 
ture, and  upon  this  particular  section  had  a 
lease  from  the  state  for  the  term  of  five 
years  from  the  7th  day  of  May,  1900,  and 
that  all  rentals  due  the  state  under  the  con- 
tract of  lease  had  been  paid. 

It  will  thus  appear— stating  the  case  most 
favorably  to  appellees— that_  it  was  a  contro- 
verted question  under  the  pleadings  and  proof 
whether  appellees  owned  or  controlled  the 
section  upon  which  settlement  had  been  made 
in  such  pasture,  and  upon  this  state  of  case 
the  trial  court  Instructed  the  Jury,  at  the  re- 
quest of  appellees,  as  follows:  "You  are  fur- 
ther charged  that  if  you  believe  from  the 
evidence  in  this  case  that  the  defendants  did 
not  hare  in  their  said  close  or  pasture  more 
stock  than  the  amount  allowed  by  law,  to 
wit,  one  for  every  ten  (10)  acres,  you  will  find 
for  the  defendant  and  so  say  by  your  ver- 
dict" This  was  clearly  erroneous.  The 
court  could  not  properly  assume  that  W.  N. 
Copeland  was  the  owner  of  the  section  upon 
which  he  had  settled,  and  that  the  defend- 
ants therefore  had  thd  right  to  turn  into 
said  pasture  the  number  of  stock  Indicated 
In  the  charge,  or  any  other  number.  Sayles' 
Rev.  dv.  St  art  1317;  Golden  v.  Patterson, 
56  Tex.  628;  Boaz  v.  Schneider  A  Davis,  69 
Tex.  128,  6  S.  W.  402.  If  the  charge  be  predi- 
cated upon  appellees'  leasehold  Interest  in 
section  62,  the  error  Is  none  the  less  appar- 
ent Concede  that  there  was  no  controversy 
as  to  the  appellees'  right  to  this  section.  It 
does  not  follow  that  they  would  be  at  all 
Justified  In  committing  the  trespasses  com- 
plained of  In  this  suit  with  respect  to  the 
other  section  claimed  by  them. 

Error  has  also  been  assigned  to  the  action 
of  the  court' In  permitting  evidence  tending 
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to  show  appellees'  ownership  of  the  section 
InTolved,  because  the  same  was  In  no  way 
pleaded;  the  answer,  as  already  stated,  con- 
sisting only  of  the  general  Issue  and  plea  of 
not  guilty.  A  decision  upon  this  point  would 
be  entirely  superfluous,  since  the  case  must 
be  reversed  for  the  error  already  discussed, 
and  the  questiou  will  doubtless  be  avoided 
upon  another  trial. 

We  will  remark  further,  however,  that  U 
was  Improper  to  Instruct  the  Jury  not  to 
consider  appellee  W.  N.  Copeland's  testimo- 
ny In  his  own  behalf  If  he  had  disobeyed  the 
writ  of  Injunction  previously  served  upon 
him.  Nor  was  It  the  law  that  he  was  entitled 
to  a  verdict  in  his  favor  if  the  Jury  were 
of  opinion  he  had  obeyed  the  writ,  as  they 
were  told  in  the  fourth  special  charge.  It 
was  his  duty  to  obey  the  mandate  of  the 
court,  but  his  doing  so  would  not  entitle  him 
to  a  verdict,  nor  his  disobedience  deprive  him 
of  the  right  to  be  heard  as  a  witness. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


CIJLRK  V.  WEST  et  xtx.* 

(Court  of  Oivil  Appeals  of  Texas.     Jan.  17, 
1903.) 

PARENT    AND    CHILD-CONTRACT    FOR    SBRV- 
ICBS— AORBBMBNT  TO  WILL-BRBACH. 

1.  Id  an  action  for  services,  plaintiff  testified 
that,  when  she  was  12  years  old,  defendant  and 
his  wife  agreed  with  plaintiff's  father  that,  if 
he  would  allow  them  to  keep  plaintiS  as  their 
own  child,  plaintiff  should  have  their  property 
at  their  death;  'that  they  would  either  adoi^ 
her,  or  will  their  property  to  her.  Held,  that 
an  instruction  that  it  defendant  and  his  wife 
jointly  agreed  with  plaintifTs  father  that,  if  he 
wonid  permit  plaintiff  to  perform  services  for 
them  as  their  own  child  until  she  was  grown, 
they  would  adopt  her,  or  fix  it  so  she  would 
get  their  property,  was  not  erroneous,  on  the 
ground  that  an  agreement  to  adopt  was  not 
proved,  since  the  word  "adopt"  was  used  mere- 
ly to  mean  a  performance  of  an  agreement  to 
leave  plaintiff  their  property. 

2.  Where  defendants  contracted  to  make 
plaintiff  their  heir  if  she  would  perform  serv- 
ices for  them  until  she  became  of  age  or  mar- 
ried, and  thereafter  defendant's  wife  made  a 
will  in  which  plaintiff  was  not  remembered, 
and  defendant  attempted  to  disinherit  her  by 
will,  such  acts  constituted  a  breach  of  the  con- 
tract, and  entitled  plaintiff  to  recover  for  the 
reasonable  value  of  uer  services. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

Action  by  J.  B.  West  and  wife  against  O. 
W.  Clark.  From  a  Judgment  in  favor  of 
plaintifTs,  defendant  appeals.    Afilrmed. 

Parker  &  Carlton  and  Martin  &  George, 
for  appellant.  Daniel  &  Keith  and  Eli  Ox- 
ford, for  appellees. 

STEPHENS,  J.  Louisa  West,  n6e  Heth- 
cock,  lived  with  G.  W.  Clark  and  wife  from 
childhood  till  she  was  24  years  old,  when  she 
became  the  wife  of  J.  R.  West,  who  Joined 

*Retaearlng  denied  February  14,  1803,  and  writ  of 
error  denied  by  supreme  court  March  12.  19V3. 


her  in  suing  G.  W.  Clatk  for  the  value  of  the 
services  rendered  by  her  during  that  time. 
From  a  verdict  and  Judgment  for  $1,680 
against  Clark,  tills  appeal  is  prosecuted. 

The  controverted  issue  of  fact  in  the  case 
was  whether  or  not  the  services  were  render- 
ed in  pursuance  of  a  promise  on  the  part  of 
Clark  and  wife  to  compensate  her  by  leav- 
ing all  their  property  to  her  .when  they  died. 
The  testimony  of  Louisa  West  and  O.  W. 
Clark— the  only  testimony  upon  this  issue- 
was  sharply  conflicting;  the  former  testify- 
ing, in  part,  as  follows:  "When  I  was  twelve 
years  old,  Clark  and  wife  took  me  back  to 
Jack  county  to  see  my  father;  and  when  we 
got  there  my  father  wanted  me  to  stay  with 
him,  but  Clark  and  wife  told  my  father,  and 
agreed  with  him,  that  if  he  would  allow  me 
to  go  back  with  them,  and  let  them  keep  me 
as  their  child,  that  they  would  in  some  way 
fix  things  so  tliat  I  should  have  their  property 
at  their  death;  that  they  would  either  adopt 
me,  or  will  their  property  to  me;  that  they 
would  make  me  their  heir,"— while  the  lat- 
ter denied  that  any  such  agreement  or  prom- 
ise was  ever  made  The  verdict  therefore 
establishes  the  case  made  by  the  testimony 
of  Louisa  West  It  is,  however,  insisted 
that  the  court.  In  submitting  this  Issue  to  the 
Jury,  erred  in  making  the  agreement  to  adopt 
Louisa  West  a  ground  of  recovery,  provided 
she  was  thereby  induced  to  perform  said 
services,  and  provided  Clark,  after  the  serv- 
ices were  rendered,  renounced  and  repudiated 
said  agreement,  and  did  not,  at  the  time  of 
the  trial,  "intend  to  cany  the  same  out" 
The  language  of  the  charge  complained  of 
was  as  follows:  "Now,  If  you  believe  and 
find  from  the  evidence  in  this  case  that  at 
the  time  G.  W.  Clark  and  his  wife  took  plain- 
tiff Louisa  West  to  see  her  father,  in  Jack 
county,  Texas,  the  said  defendant  and  Ills 
wife  Jointly  agreed  with  plaintiffs  father  tliat 
if  he,  the  father  of  plaintiff,  would  permit 
plaintiff  Louisa  West  to  return  home  with 
defendant,  G.  W.  Clark,  and  his  wife,  and 
remain  with  them,  and  work  for  and  perform 
services  for  them  as  their  own  child,  till  she, 
the  said  plaintiff,  was  grown,  and  until  she 
married,  that  they,  the  said  defendant  and 
wife,  would  adopt  her,  or  would  fix  It  so 
that  she,  the  plaintiff,  would  get  their  prop- 
erty," etc.  It  may  be,  as  contended  by  ap- 
pellant, that  an  agreement  to  adopt  one  as  an 
heir  is  not  equivalent  to  an  agreement  that 
one  shall  receive  by  will  or  inheritance  a 
given  estate,  as  seems  to  have  been  held  In 
the  case  of  Davis  ▼.  Hendricks  (Mo.)  12  S.  W. 
887,  so  much  relied  on,  which,  however,  was 
a  suit  tor  speciflc  performance.  But  it  seems 
manifest  from  the  testimony  of  Louisa  West, 
who  alone  testified  to  the  agreement  alleged, 
that,  if  any  agreement  was  made,  the  word 
"adopt"  was  used  and  understood  In  that 
agreement  to  mean  that  G.  W.  Clark  and  wife 
"would  in  some  way  fix  things  so  that  I  [she] 
should  have  their  property  at  their  death." 
It  was  in  this  sense,  also,  we  think,  that  the 
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court  used  the  word  In  the  charge.  Read  In 
the  light  of  the  testimony,  the  charge  must 
have  been  so  understood  by  the  jury.  The 
issue  became  really  one  of  veracity  between 
Louisa  West  and  6.  W.  Clark,  so  that,  if  the 
Jury  credited  her  testimony,  she  was  entitled 
to  a  verdict,  and,  If  they  credited  his,  he  was 
entitled  to  a  verdict.  The  defect  in  the 
charge  Is  therefore  more  theoretical  than  sub- 
stantial. Besides,  we  would  hesitate  to  hold 
that,  when  valuable  services  have  been  ob- 
tained on  the  faith  of  a  promise  to  adopt  the 
person  rendering  them,  as  sole  heir,  the  per- 
son making  such  promise  can  both  destroy 
the  effect  of  the  adoption  by  will,  as  Mrs. 
Clark  liad  done,  and  G.  W.  Olark  attempted 
to  do,  and  avoid  payment  for  the  reasonable 
value  of  the  services.  While  the  adoption 
may  be  a  literal  compliance  with  such  agree- 
ment, to  strip  the  adoption  of  all  its  benefits 
by  will  would  be  a  substantial  breach.  It 
would  seem  that  the  law  ought  in  such  case 
to  imply  a  promise  to  pay  for  the  reasonable 
value  of  the  services  so  rendered.  Von  Carlo- 
wltz  V.  Bernstein  (Tex.  Civ.  App.)  66  S.  W. 
4CA;  West  V.  Clark  (Tex.  Civ.  App.)  68  B.  W. 
213  (former  appeal);  People  v.  Congdon,  77 
Mich.  357,  43  N.  W.  986,  and  cases  there 
cited,  including  Sharkey  ▼.  McDermott  (Mo.) 
4  S.  W.  107,  60  Am.  Rep.  270. 

The  sixth  paragraph  of  the  charge,  com- 
plained of  In  the  second  assignment,  was  a 
charge  in  favor  of  appellant,  and  the  use  of 
the  words  "or  otherwise,"  when  read  in  con- 
nection with  the  rest  of  the  charge,  and  In 
the  light  of  the  evidence,  could  hardly  have 
been  prejudicial.  There  was  no  error  in  re- 
fusing the  special  charges  requested  by  ap- 
pellant, the  Issues  having  been  sufficiently 
covered  by  the  main  charge. 

Judgment  affirmed. 


PTRON  et  al.  v.  GRAEF. 

(Court  of  Civil  Appeals  of  Texas.    Feb,  7, 

1903.) 

PBOCESS-WAIVER  OF  OBJBOTIONS-FLBADINO 
TO  MERITS. 
1.  Exceptions  to  the  citation  were  not  waiv- 
ed by  at  the  same  time  and  on  the  same  paper 
filine  a  plea  to  the  merito.  Rev.  St  art.  1262, 
IHwiding  that  "the  defendant  in  his  answer 
may  plead  as  many  several  matters,  whether 
of  fact  or  law,  as  he  shall  think  necessary  for 
bis  defense,  and  which  may  be  pertinent  to  the 
oaase;  provided  that  he  shall  file  them  all  at 
the  same  time  and  in  due  order  of  pleading." 

Api>e8l  from  Donley  county  court;  B.  H. 
White,  Judge. 

Action  by  Charles  Oraef  against  Pyron 
and  Davidson.  Judgment  for  plaintlCT,  and 
defendants  appeal.     Reversed. 

Ware  &  Smith,  for  appellants.  A.  W.  Cole, 
for  appellees. 

STEPHENS,  J.  The  exceptions  to  the  ci- 
tation for  not  showing  the  number  of  the 
case  and  because  the  return  thereon  failed  to 


show  the  requisite  personal  service  on  the 
defendants  were  well  taken,  and  this  does 
not  seem  to  have  been  controverted;  but 
were  stricken  out  on  motion  because  appel- 
lants had  filed  an  answer  to  the  merits.  The 
exceptions  and  pleas  to  the  merits  were  all 
filed  at  the  same  time,  having  been  written 
upon  the  same  piece  of  paper,  and  in  due 
order  of  pleading,  the  exceptions  preceding 
the  pleas  to  the  merits.  This  was  in  accord- 
ance with  our  statute  on  that  subject  Rev. 
St  art.  1262.  The  defense  interposed  by  the 
exceptions  went  to  the  jurisdiction  of  the 
court  over  the  persons  of  the  defendants,  and 
was  in  the  nature  of  a  plea  In  abatement, 
which  has  long  been  recognized  as  matter 
"pertinent  to  the  cause,"  and  therefore  with- 
in the  provisions  of  the  statute.  See  rule  7 
for  the  district  and  county  courts,  and 
Townes  on  Pleading,  pages  353  to  363.  The 
court  erred  in  treating  this  defense  as  waiv- 
ed, which  necessitates  a  reversal  of  the  judg- 
ment. 

The  tenth  paragraph  of  the  charge  is  sub- 
ject to  the  criticism  urged  against  It  in  ap- 
pellants' brief,  for  being  on  the  weight  of 
the  evidence,  but  we  need  not  determine 
whether  this  would  require  a  reversal  of  the 
judgment  There  is  no  merit  In  any  other 
assignment. 

Because  the  court  erred  in  striking  out  the 
exceptions  to  the  citation,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial 


RIGGS  V.  GRAY  et  al.« 

(Coutt  of  Civil  Appeals  of  Texas.     Jan.  21, 
1903.) 

I^NDLORD  AND  TENANT— DI8TRBSS-OROUND8 
—ACTS  OF  TENANT— REPAIRS— REIMBURSE- 
MENT—WATER  PRIVILEGES— WITHDRAWALr- 
DAMAGES— PROOF— PROPERTY  DISTRAINEP— 
CONVERSION. 

1.  That  a  tenant  carried  cotton  to  a  gin  for 
the  purpose  of  having  it  baled,  and  then  re- 
turned it  to  the  pi-emlses,  and  the  use  by  the 
tenant  of  a  reasonable  amoont  of  food  produ- 
ced on  the  premises  for  feeding  stock  used  in 
producing  the  crop,  was  not  snch  an  appro- 
priation of  the  proidncts  produced  on  the  prem- 
ises as  justified  the  issnance  and  levy  of  a  dis- 
tress warrant. 

2.  Where  at  the  time  of  the  making  of  nn 
aflfldavit  for  a  distress  warrant  the  tenant  hiid 
not  removed  any  cotton  from  the  premises,  but 
on  the  next  day,  and  before  the  levy,  did  re- 
move cotton  from  the  premises,  sold  the  same, 
and  applied  the  proceeds  to  the  payment  of 
cotton  pickers  and  to  his  individual  purposes, 
such  acts  established  an  allegation  that  at  the 
time  the  affidavit  was  made  he  was  about  to 
remove  the  property  from  the  premises. 

3.  Where  a  tenant  claimed  damages  for  loss 
of  the  use  of  water  and  improvements,  but 
there  was  no  evidence  as  to  the  amount  of 
damages  sustained  thereby,  he  was  not  entitled 
to  recover  therefor. 

4.  Where  there  was  no  evidence  of  a  promise 
on  the  part  of  a  landlord  that  he  would  reim- 
burse his  tenant  for  the  amount  expended  in 


*R*bMuriD(  d*Bl*d  Fabnurjr  18,  Itoa. 
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repairini;  a  house  occnpied  by  snch  tenant,  th* 
value  of  Eucli  repairs  cannot  be  recovered. 

5.  Where,  in  an  action  of  distress,  the  de- 
fendant alleged,  by  cross-petition,  that  plain- 
tiff had  converted  200  bushels  of  corn  to  vehich 
defendant  was  entitled,  of  the  value  of  $176, 
and  there  was  evidence  that  such  com  was 
seized  by  the  officer  in  executing  the  distress 
warrant,  and  was  delivered  to  the  landlord, 
and  consumed  by  him  and  others,  defendant 
was  entitled  to  recover  therefor. 

Appeal  from  McLennan  county  court;  Q. 
B.  Gerald,  Judge. 

Action  by  P.  W.  RIggs  against  W.  Gray 
and  others.  From  a  Judgment  In  favor  of 
defendants,  plalntitT  appeals.     Reversed. 

Sleeper  &  Kendall,  for  appellant  3.  B. 
Scarborough  and  J.  T.  Kimball,  for  appel- 
lees. 


FISHER,  C.  J.  We  cannot  agree  with  ap- 
pellant In  hlB  construction  of  the  averments 
of  appellees'  cross-answer,  as  contended  for 
In  his  first  assignment  of  error.  The  amount 
sued  for  In  the  answer  is  less  than  $1,000,  and 
therefore  within  the  Jurisdiction  of  the  coun- 
ty court. 

In  disposing  of  this  appeal,  it  la  unneces- 
sary for  us  to  discuss  each  of  the  assign- 
ments of  errors,  for,  In  reversing,  we  will 
so  Indicate  our  views  that  upon  another  trial 
the  questions  presented  will  not  be  likely  to 
again  arise. 

As  one  of  the  grounds  for  the  distress  war- 
rant, the  affidavit  states  that  the  defendant 
Gray  Is  about  to  remove  his  property  from 
the  rented  premises,  ^hls  Is  one  of  the 
grounds  upon  which  the  statute  authorizes 
the  Issuance  of  the  warrant.  The  facts  be- 
yond dispute,  which  are  clearly  established 
by  the  appellee's  own  testimony,  establish  a 
breach  of  this  provision  of  the  law. 

We  agree  with  the  trial  court  that  carry- 
Id9  cotton  to  the  gin  for  the  purpose  of  be- 
ing baled,  and  then  returning  It  to  the  prem- 
ises, thereby  subjecting  It  to  the  control  of 
the  landlord,  and  the  mere  use  by  the  tenant 
of  a  reasonable  amount  of  feed  produced 
upon  the  premises  for  the  purpose  of  feeding 
the  stock  used  in  producing  the  crop,  would 
not  be  such  a  removal  or  appropriation  of 
the  products  produced  upon  the  rented  prem- 
ises as  would  Justify  the  issuance  and  levy 
of  a  distress  warrant  But  the  removal  of 
cotton,  and  the  sale  of  the  same,  the  pro- 
ceeds of  which  were  appropriated  and  used  by 
the  tenant  in  part  for  his  individual  pur- 
poses, and  in  part  for  paying  off  bands  who 
assisted  in  picking  the  cotton,  and  such  ap- 
propriation being  without  the  consent  of  the 
landlord,  would  be  a  wrongful  and  unauthor^ 
Ized  removal,  within  the  meaning  of  the  law. 
At  the  time  that  the  affidavit  for  the  distress 
warrant  was  made,  the  appellee  Gray  had 
not  removed  any  of  the  cotton  from  the  rent- 
ed premises,  but  on  the  day  following,  and 
before  the  levy  of  the  distress  warrant  he 
did  remove  one  bale  of  cotton  from  the  prem- 
ises^  conveyed  it  to  market  and  there  sold 


it  the  proceeds  of  which  were  In  part  applied 
to  the  payment  of  cotton  pickers,  and  la  part 
appropriated  and  used  by  Gray  for  his  in- 
dividual purposes  and  uses.  This  fact  Is  ad- 
I  mitted  by  Gray  in  his  testimony,  and  this  evi- 
dence clearly  establishes  the  fact  that  at  the 
time  that  the  affidavit  was  sued  out  he  was 
about  to  remove  his  property  from  the  rented 
premises,  and  that  at  the .  time  of  the  levy 
of  the  distress  warrant  he  had  in  fact  so  re- 
moved it  and  appropriated  It  In  our  opin- 
ion, this  fact  clearly  authorized  the  Issuance 
and  levy  of  the  distress  warrant  and  it  re- 
moved from  the  cause  all  elements  of  a 
wrongful  and  malicious  suing  out  and  levy  of 
the  warrant  Therefore  upon  another  trial 
the  court  should  not  submit  to  the  Jury  any 
question  as  to  whether  the  distress  warrant 
was  wrongfully  or  maliciously  issued  and 
levied. 

But  we  think  the  facts  pleaded  and  stated 
In  appellees'  cross-action  or  plea  In  recon- 
vention leave  in  the  case  the  issues  as  to 
whether  or  not  he  had  sustained  any  dam- 
ages by  reason  of  the  breach  of  the  rental 
contract  with  appellant,  and  as  to  whether  or 
not  the  appellant  was  guilty  of  conversion 
of  the  com  to  the  value  claimed  in  his  an- 
swer, and  whether  the  appellee  Gray  should 
be  entitled  to  a  credit  upon  the  Judgment  ob- 
tained by  arpellant  to  the  extent  of  the 
value  of  the  corn  after  it  was  seized  by  the 
o£Scer  In  executing  the  distress  warrant  We 
will  indicate  our  views  as  to  these  several 
items,  so  that  they  may  be  properly  disposed 
of  by  the  trial  court  upon  another  trIaL 

The  evidence  found  In  the  record  does  not 
Justify  a  Judgment  for  any  sum  In  Gray's 
favor  for  the  loss  of  the  use  of  the  water 
and  Improvements  situated  upon  the  prem- 
ises, which  he  claims  he  was  entitled  to  under 
the  contract  with  appellant.  While  it  is  true 
that  there  Is  evidence  tending  to  show  that 
he  was  deprived  of  the  use  of  the  water, 
there  is  no  evidence  in  the  record  showing 
the  amount  of  damages,  if  any,  he  sustained 
by  reason  of  the  breach  of  contract  in  this 
respect  The  trial  court  and  the  Jury  could 
not  know,  as  a  matter  of  common  knowledge, 
what  this  water  was  worth,  or  what  amount 
of  damages  the  defendant  has  sustained  by 
being  deprived  of  its  use. 

The  defendant's  answer  also  contains  this 
averment:  "That  defendant  rented  from 
plalntill  one  certain  house  for  a  tenant  to 
live  In;  that,  after  going  upon  the  rented 
premises  and  taking  possession  thereof,  the 
plaintiff  refused  to  permit  the  defendant's 
tenant  to  occupy  said  house,  and  defendant 
was  forced  to  buy  material  and  provide  an- 
other place  for  said  tenant  at  a  cost  of  $25, 
to  defendant's  damage  in  that  sum." 

There  Is  some  evidence  upon  this  point 
but  It  Is  not  sufficient  to  authorize  the  de- 
fendant to  recover.  If  the  evidence  would 
warrant  the  conclusion  that  the  appelant 
was  to  furnish  Gray  with  a  tenant  house 
there  is  no  evidence  showing  the  amount  of 
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damages,  If  any,  he  sustained  by  reason  of 
the  breach  of  the  contract  In  this  respect.  If 
there  was  snch  a  contract  The  value  of  the 
reitairs  made  by  Qray  upon  the  house  oc- 
cupied by  permission  of  the  aiq^Ilant  cannot 
be  recovered,  for  there  Is  no  evidence  In-  the 
record  Indicating  a  promise,  either  express  or 
Implied,  upon  the  part  of  appellant,  that  he 
trould  reimburse  Gray  for  the  amount  ex- 
pended In  repairing  the  house.  In  the  ab- 
sence of  such  an  agreement,  the  landlord 
woold  not  be  responsible  for  the  amount  ex- 
pended by  the  tenant  In  repcUrlng  the  prem- 
Isea 

The  answer  of  the  defendant  Gray  con- 
tains an  allegation  to  the  effect  that  tiie  ap- 
pellant converted  200  bushels  of  corn  that 
Gray  was  entitled  to  of  the  value  of  $175. 
There  Is  evidence  tending  to  show  that  the 
com  was  seized  by  the  officer  in  executing 
the  distress  warrant,  and  was  delivered  to 
the  appellant,  and  which  was  used  and  con- 
sumed by  him  and  other  parties.  If  this  Is 
true,  there  are  two  grounds  upon  which  ap- 
pellee Gray  would  be  entitled  to  recover  the 
value  of  the  com  In  question:  It  the  fact 
should  be  established  that  the  officer,  by  vir- 
tue of  the  distress  warrant,  actually  levied 
upon  and  seized  the  com  belonging  to  appel- 
lee Gray,  the  appellant  would  be  responsible 
for  Its  value,  whether  he  did  or  did  not  use 
or  appropriate  any  part  of  the  com  after  Its 
seizure.  This  upon  the  ground  that  a  levy 
and  Bdzure  of  personal  property  by  the  of- 
ficer by  virtue  of  the  writ  operate  as  a  sat- 
isfaction of  the  plaintiff's  demand,  to  the 
extent  of  the  value  of  the  property  actually 
seized  by  the  officer.  This  question  Is  fully 
discussed  in  the  following  case:  Taylor  v. 
Felder,  5  Tex.  Civ.  App.  417,  24  8.  W.  313. 
Independent  of  the  view  mentioned,  the  plain- 
tiff would  also  be  responsible  If  he  was  a  par- 
ty to  the  appropriation  and  conversion  of  the 
com  after  appellee  Gray  was  deprived  of 
the  possession  of  the  same.  There  Is  an 
averment  In  the  answer  raising  this  issue, 
and  there  is  some  evidence  which  tends  to 
support  It. 

The  appellant  la  correct  In  the  point  urged 
In  the  fourteenth  and  fifteenth  assignments 
tf  OTor.  Having  held  that  the  distress  war- 
rant was  not  wrongfully  sued  out,  the  appel- 
lant will  be  entitled  to  Judgment  for  costa 

Judgment  reversed  and  cause  remanded. 


WRIGHT  T.  FARMERS'  NAT.  BANK. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  7, 
1903.) 

MONBT  PAID— AQREBMBNT  TO  RBPAT. 
1.  Voluntary  payment  by  plaintiff  of  a  judg- 
ment recovered  against  defendant  by  a  third 
party,  wholly  discharging  the  same,  would  con- 
Ftitute  a  sufficient  consideration  for  a  subse- 
qaent  promise  by  defendant  to  repay  the 
amount  paid. 

1  L  Sm  CoBtraets,  toL  V.  Cant  D^.  |  t6t. 


2.  Promise  by  defendant  to  pay  money  "as 
soon  as  he  could"  was  conditional,  and  conid  not 
be  enforced  without  proof  of  subsequent  ability. 

Appeal  from  Clay  county  court;  H.  A.  Al- 
len, Judge. 

Action  by  the  Farmers'  National  Bank 
against  G.  C.  Wright  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

L.  C.  Barrett,  for  appellant  B.  B.  Tay- 
lor, for  appellee. 


CONNKR,  C.  J.  Appellee,  who  was  plain- 
tiff below.  Instituted  this  suit  In  the  county 
court  of  Clay  county  to  recover  $320.41,  be- 
cause of  a  payment  of  that  sum  in  satisfac- 
tion of  a  Judgment  and  execution  against 
appellant,  and  which  It  was  alleged  appel- 
lant subsequently  promised  to  pay.  The  pe- 
tition, charge  of  the  court,  and  trial,  all 
evidently  were  predicated  upon  the  theory  of 
the  subsequent  promise.  Hence  the  excep- 
tions to  the  petition,  and  to  the  charge  of 
the  court,  and  to  the  refusal  of  special  char- 
ges based  upon  appellant's  theory  that  the 
payment  was  voluntary,  seem  Immaterial. 
Voluntary  though  appellee's  payment  may 
have  been,  If,  as  alleged  and  proven,  the 
Judgment  was  thereby  wholly  discharged, 
appellant's  resultant  benefit  constituted  a 
sufficient  consideration  for  a  subsequent 
promise  to  repay  appellee  the  amount  paid 
in  satisfaction  of  the  Judgment.  1  Parsons  on 
Contracts  (8th  Ed.)  p.  473;  Tledemau  on 
Commercial  Paper,  sec.  102. 

One  defect  fatal  to  appellee's  recovery, 
however,  appears  as  assigned  in  both  allega- 
tion and  proof.  It  Is  alleged:  "•  •  • 
That,  after  plaintiff  bad  paid  said  amount 
of  $320.41  for  defendant,  said  plaintiff, 
through  Its  president,  called  upon  said  de- 
fendant to  pay  said  debt  and  that  defendant 
thereupon  told  this  plaintiff  that  he  could 
not  pay  said  debt  at  that  time,  but  would 
pay  the  same  as  soon  as  he  could;  that  said 
defendant  did  at  divers  times  and  places 
agree  with  this  plaintiff,  by  and  through  its 
officers  and  attomeys,  to  pay  said  amount; 
that  by  reason  of  said  promises  and  agree- 
ment to  pay  said  sum  of  $320.41,  this  de- 
fendant became  liable  to,  and  promised  to, 
pay  said  plaintiff  said  amount,"  etc.  Con- 
struing the  petition  most  strongly  against 
the  pleader,  this  can  amount  to  no  more  than 
a  conditional  promise  of  repayment  on  ap- 
pellant's part,— a  promise  to  pay  "as  soon  as 
he  could."  No  subsequent  ability  of  appel- 
lant to  pay  Is  alleged.  ThQ  only  testimony 
on  the  subject  Is  that  of  appellant  himself, 
who  was  sworn  as  a  witness  for  appellee. 
Appellant  testified:  "*  *  •  Yes;  It  Is  a 
fact  that  you  [R.  E.  Taylor],  as  the  attorney 
for  the  bank,  called  upon  me  some  time  after 
the  12th  day  of  Jime,  1900,  and  asked  me  to 
pay  the  sum  of  $320.41,  and  I  promised  I 
would  pay  it  as  soon  as  I  could,  but  that  I 
was  not  able  at  that  time.  I  made  you  this 
promise  on  two  different  occasions  In  the 
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town  of  Henrietta,  Tezaa."  Say  our  supreme 
court  in  the  case  of  Lange  t.  Caruthers,  70 
Tex.  722,  8  8.  W.  606:  "The  existence  of  the 
indebtedness  as  alleged  upon  account  being 
shown,  the  words  *I  will,  If  I  am  ever  able, 
pay  It'  evidently  refer  to  It,  and  conatltate 
a  conditional  promise  to  pay  it  To  entitle 
plaintiff  to  recover,  he  was  bound  to  allege 
and  prove  that  defendant  was  or  had  been 
able  to  pay  the  account  subsequent  to  the 
promise,  and  before  suit  [Coles  t.  Kelsey] 
2  Tex.  644  [47  Am.  Dec.  661];  [MltcheU  v. 
Clay]  8  Tex.  443;  [Salinas  T.  Wright]  11 
Tex.  576;  [McDonald  v.  Gray]  29  Tex.  84; 
[Leigh  V.  LInthecum]  30  Tex.  100;  [Ex  parte 
Towles]  48  Tex.  420."  The  doctrine  so  de- 
clared has  since  received  no  modiflcatlon  In 
this  state,  so  far  as  we  have  been  able  to 
discover;  and  in  accord  therewith  the  Judg- 
ment herein  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  effect  of  ap- 
pellant's discbarge  In  bankruptcy  pleaded  by 
him  need  not  be  considered.  Inasmuch  as  the 
promise  to  pay  relied  upon  by  appellee  ap- 
pears to  have  been  subsequent  to  such  dis- 
charge. 
Judgment  reversed  and  cause  remanded. 


GREBR  COUNTY  v.  STATD.* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  14, 
1903.) 

STATBJS-ORANT  OF  LAND   FOR  SCHOOL  PUB- 
POSES— DEFEAT  OP  PURPOSE  OF  QRAMT 
—RECOVERY  OF  LAND. 

1.  The  legislature  of  Texas  granted  certain 
land  to  Greer  county  for  school  purposes. 
Subsequently  the  United  States  supreme  court 
decided  that  Greer  comity  was  not  a  part  of 
Texas,  but  belonged  to  Oklahoma.  The  land 
granted  to  the  county  had  not  passed  into  the 
hands-  of  third  persons.  Held,  that  the  grant 
having  been  tor  a  special  purpose,  and  that 
purpose  having  been  defeated,  the  state  was 
entitled  to  have  the  patents  canceled  and  to 
recover  the  land. 

Error  from  district  court,  Travis  county; 
R.  E.  Brooks,  Judge. 

Action  by  the  state  of  Texas  against  Greer 
county,  Okl.,  and  others.  Judgment  for 
plaintiff,  and  the  county  brings  error.  Af- 
firmed. 

This  is  a  suit  by  the  state  to  recover  from 
Greer  county,  in  Oklahoma  territory,  four 
leagues  of  land;  and  from  a  judgment  in 
favor  of  the  state,  Greer  county  has  appeal- 
ed. The  case  was  submitted  in  the  court 
below,  and  is  also  submitted  here,  on  tlie 
following  agreed  facts: 

"(1)  The  land  sued  for  comprises  four 
leagues  in  Hockley  and  Cochran  counties, 
and  was  granted  to  Greer  county,  as  an  or- 
ganized county  of  the  state  of  Texas,  under 
the  provisions  of  the  general  laws  of  the 
state,  granting  four  leagues  of  land  to  each 
county  of  the  state  for  school  purposes. 

"(2)  Patents    (Ave    ig    number)    Issued   to 

*Rehearing  denied  February  18,  1903,  and  vrlt  of 
error  denied  bjr  supreme  court  March  12,  1903. 


Greer  county  July  18,  1887;  b^ng  Nos.  619, 
620,  521,  622,  and  623,  voL.  24.  The  original 
or  certlfled  copies  of  such  patoits  may  be 
Introduced  in  evidence  by  either  party,  and 
for  any  purpose  deemed  advisable. 

"(3)  7,236  acres  of  said  land  is  now  claimed 
by  Greer  county,  Oklahoma  territory,  under 
and  by  virtue  of  said  patents  to  Greer  coun- 
ty, Texas.  Said  7,236  acres  is  described  as 
follows:  7,236  acres  of  land  off  the  north 
end  of  the  Greer  county  school  land  leagues; 
consisting  of  all  that  part  (the  south  part)  of 
league  No.  109  which  is  patented  to  Greer 
county  by  patent  No.  623,  vol.  24,  consisting 
of  13,354,549  square  varas  of  land,  and  all 
of  league  No.  88,  of  4,428  acres,  and  the  bal- 
ance of  said  7,236  acres  off  the  north  aide 
of  league  No.  87,  as  follows:  Beginning  at 
the  N.  E.  comer  of  said  league  87;  thence 
south  500  varas;  thence  west  6,000  varas; 
thence  north  600  varas;  thence  east  6,000 
varas  to  the  place  of  beginning;  situated  in 
Hockley  and  Cochran  counties,  Texas. 

"(4)  The  balance  of  said  four  leagues  is 
claimed  by  the  heirs  and  devisees  of  Wm. 
Cameron,  deceased,  under  and  by  virtue  of 
a  certain  deed  of  conveyance  thereof  to  Wm. 
Cameron  from  Strain  &  Swinburne,  dated 
January  17,  1888.  Strain  &  Swinburne 
claimed  title  thereto  under  and  by  virtue  of 
a  deed  of  conveyance  to  them  from  and  on 
the  part  of  Greer  couniy,  Texas,  by  the 
county  Judge  of  said  Greer  county,  Texas, 
dated  January  12,  1888,  The  land  referred 
to  is  described  as  fellows:  10,476  acres  of 
land  off  of  the  south  end  of  the  Greer  county 
school  land  leagues,  as  follows:  Beginning 
at  the  8.  E.  comer  of  that  portion  of  league 
No.  85,  which  is  patented  to  Greer  county 
by  patent  No.  520,  voL  24;  thence  N.,  at 
2,329^  varas,  the  N.  E.  corner  of  said  league. 
No.  85;  at  7,828%  varas,  the  N.  E.  comer  of 
league  No.  86;  at  ll,829«s/io«  varas,  a  point 
on  the  east  line  of  league  No.  87;  thence  W. 
6,000  varas;  thence  south  ll,829«»/ioo  varas; 
thence  east  6,000  varas  to  the  place  of  begin- 
ning,—so  as  to  include  all  that  part  of  league 
No.  85  that  is  patented  to  Greer  county,  all  of 
league  No.  86,  and  the  balance  of  the  11,470 
acres  out  of  the  south  side  of  league  No.  87, 
situated  in  Hockley  and  Cochran  counties, 
Texas. 

"(5)  The  defendant  Greer  county  is  now 
an  organized  county  of  Oklahoma  territory, 
one  of  the  territories  of  the  United  States, 
and  comprises  the  same  territory  which  was 
at  one  time  organized  under  the  laws  of  the 
state  of  Texas,  as  Greer  county,  Texas,  to 
which  the  aforesaid  four  leagues  of  land  were 
patented. 

"(6)  Wm.  Cameron,  the  grantee  in  the 
above-described  deed  of  conveyance,  died  tes- 
tate on  the  6th  day  of  February,  1898.  By 
the  terms  of  his  will,  which  was  duly  pro- 
bated in  the  probate  court  of  McLennan  coun- 
ty, Texas,  the  other  defendants  were  made 
executors  of  his  will  and  devisees  of  his  es- 
tate, and  are  also  his  heirs  at  law,  as  set 
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oat  la  plaintiff's  amended  petition,  and  as 
■ucli  they  claim  title  to  the  aforesaid  land. 
"(7)  The  territory  now  organized  as  Greer 
county,  Oklahoma  territory,  was,  up  to  the 
date  hereinafter  set  out,  claimed  by  the  state 
of  Texas  to  be  a  part  of  her  territory,  and 
up  to  said  date  Jurisdiction  and  control  waa 
claimed  and  exercised  over  the  same  by  the 
state  of  Texas.  The  government  of  the 
United  States  did  not,  except  in  so  far  as  was 
done  by  the  act  making  Oreer  county  a  part 
of  the  Northern  judicial  district  of  Texas, 
as  hereinafter  shown,  concede  said  claim, 
but  daring  all  of  said  time,  claimed  said  ter- 
ritory as  a  portion  of  her  own  territory  out- 
side of  the  limits  of  the  state  of  Texas,  and 
the  legislatlTe  and  executive  departments  of 
the  said  state  bad  full  knowledge  of  said 
claim  prior  to  the  Issuance  of  the  patents 
moitloned  herein.  Attempts  were  made  from 
time  to  time  to  settle  the  dispute  between  the 
state  of  Texas  and  the  United  States  as  to 
the  ownership  of  this  territory,  without  suc- 


"(8)  Greer  connty,  comprising  the  aforesaid 
territory,  was  created  by  the  legislature  of 
the  state  of  Texas  by  the  act  of  February 
8,  18G0,  and  was  organized  as  a  county  under 

the  provisions  of  said  act  on  the day 

of .  A.  D.  1886. 

"^)  By  an  act  of  the  congress  of  the  Unit- 
ed States  of  May  2,  1890,  the  attorney  gen- 
eral of  the  United  States  was  directed  to 
commence  in  the  name  and  on  behalf  of  the 
United  States,  and  prosecute  to  flnal  deter- 
mination, a  proper  suit  in  equity  in  the  su- 
preme conrt  of  the  United  States  against  the 
state  of  Texas,  setting  forth  the  title  and 
claim  of  the  United  States  to  the  tract  of 
lands  lying  between  the  South  and  North 
Forks  of  Bed  river,  whore  the  Indian  Terri- 
tory and  the  state  of  Texas  adjoin,  east  of 
the  100th  meridian  of  longitude,  and  claimed 
by  the  state  of  Texas  as  within  its  boundary, 
and  a  part  of  Its  land,  and  designated  on 
its  maps  as  'Greer  County.'  Under  the  au- 
thority of  this  act,  a  suit  was  instituted  In 
the  supreme  conrt  of  the  United  States,  styl- 
ed The  United  States  y&  The  State  of  Texas,' 
in  which  the  state  of  Texas  appeared  by  her 
attorney  general  and  other  counsel. ' 

"(10)  At  the  October  term,  1805,  a  decree 
was  rendered  in  said  cause  [16  Sup.  Ct  72S, 
40  L.  Ed.  867]  as  follows:  This  cause  hav- 
ing been  submitted  upon  the  pleadings, 
proofs,  and  exhibits,  and  the  court  being 
fully  advised,  It  Is  ordered,  adjudged,  and 
decreed  that  the  territory  east  of  the  100th 
meridian  of  longitude,  west  and  south  of  the 
river  now  known  as  the  North  Fork  of  Red 
river,  and  north  of  a  line  following  west- 
ward, as  prescribed  by  the  treaty  of  1819 
between  the  United  States  and  Spain,  the 
coarse  and  aloag  the  south  bank  both  of  Red 
river  and  of  the  river  known  as  the  Prairie 
Dog  Town  Fork,  or  south  Fork  of  Red  riv- 
er, ontU  such  line  meets  the  100th  merid- 
ian of  longitude,  which  territory  Is  some- 


times called  "Oreer  County,"  constitutes  no 
part  of  the  territory  properly  Included  wltblu 
or  rightfully  belonging  to  Texas  at  the  time 
of  the  admission  of  that  state  into  the  Union, 
and  Is  not  within  the  limits  nor  under  the 
Jurisdiction  of  that  state,  but  la  subject  to 
the  exclusive  Jurisdiction  of  the  United 
States  of  America.  Each  party  will  pay  its 
own  costs.'  After  this  decree  was  rendered, 
the  state  of  Texas  exercised  no  further  con- 
trol or  Jurisdiction  of  said  territory,  and  the 
same  was  afterwards  organized  into  Greer 
county,  Oklahoma  territory,  and  as  a  part 
of  said  territory.  The  territory  described  in 
said  decree  is  the  same  as  was  embraced 
in  Greer  county,  Texas,  as  created  and  or- 
ganized as  aforesaid.  The  recitals  In  the 
report  of  said  cause  of  United  States  v. 
Texas,  as  reported  In  the  162d  volume  of 
United  States  Supreme  Court  Reports  [s.  c. 
16  Sup.  Ct  725,  40  L,.  Ed.  867],  and  the 
printed  record  in  said  uiuse,  may  be  used 
as  full  evidence  of  the  facts  therein  stated, 
as  to  the  institution  of  the  suit,  the  appear- 
ance and  pleadings  of  the  parties  and  the 
decree  of  the  court,  without  the  necessity  of 
producing  certified  copies  thereof  from  the 
records  of  said  court" 

In  addition  to  the  foregoing,  the  trial  judge 
made  a  finding  of  fact  to  the  effect  that  the 
patents  referred  to  for  the  four  leagues  of 
land  purport  on  their  faces  to  have  been 
Issued  by  virtue  of  an  act  of  the  legislature 
of  the  state  of  Texas  approved  April  7,  1883 
(chapter  55,  Gen.  Laws  1883). 

Clark  &  Bollnger  and  H.  N.  Atkinson,  for 
plaintiff  In  error.  C.  K.  Bell,  Atty.  Gen., 
and  T.  S.  Reese,  Asst  Atty.  Gen.,  for  the 
State. 

KEY,  J.  (after  stating  tbe  facts).  In  ad- 
dition to  the  usual  averments  In  trespass  to 
try  title,  the  state  averred  In  its  petition  that 
the  defendant  claimed  title  to  the  land  by 
virtne  of  the  patents  issued  by  the  governor 
of  Texas,  July  18,  1887,  to  Greer  county, 
Tex.,  comprising  the  same  territory  as  is 
embraced  in  the  defendant  Oreer  county, 
Okl.  T.;  that  the  patents  were  issued  with- 
out legal  authority,  and  prayed  that  the  same 
be  canceled  and  held  for  naught  The  su- 
preme conrt  of  tbe  United  States,  in  the 
case  referred  to  In  the  agreed  statement  (16 
Sup.  Ct  725,  40  I*  Ed.  887),  decided  that 
the  territory  embraced  In  what  was  original- 
ly considered  and  treated  by  the  legislature 
and  other  officers  of  Texas  as  a  part  of  tbe 
state  wa»  in  fact  within  the  territory  of 
Oklahoma,  and  waa  no  part  of  the  state  of 
Texas.  This  being  true,  if  it  be  conceded 
that  the  patents  issued  by  the  governor  of 
Texas  vested  title  in  a  de  facto  county,  and 
that  the  defendant  in  this  case  (Oreer  coun- 
ty, a  political  division  of  Oklahoma  territory) 
has  succeeded  to  the  legal  title  granted  by 
the  patents,  still,  as  the  lands  referred  to 
were  granted  for  public  school  purposes,  and 
were  held  In  trust  by  Oreer  county  for  such 
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purposes,  and  as  Greer  county  will  not  and 
cannot  nse  tbem  for  sucb  pntposes  within 
the  limits  of  Texas,  we  are  of  the  opinion 
that  the  state  was  entitled  to  have  the  pat- 
ents canceled,  and  recover  the  land.  This 
case  la  distln^ishable  from  Cameron's  Ez'rs 
V.  State,  68  S.  W.  508.  The  land  Involyed 
in  that  case  had  been  sold  by  Greer  county; 
and,  as  between  the  state  and  the  yendees  of 
the  county.  It  was  held  by  the  supreme  court 
that  the  patents  vested  title  In  Greer  county, 
and  that  Greer  county  had  the  power  to 
conrey  the  land  to  the  purchasers.  But  the 
court  did  not  hold  that  If  the  land  In  that 
case  had  not  been  sold  by  the  county,  and 
it  had  become  impossible  for  the  county  to 
execute  the  trust,  the  state  could  not  recover 
the  trust  fund. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 


BENCHOFP   T.    STEPHENSON.* 

(Court  of  Civil  Appeals  of  Texas.     Dec.  8, 
1002.) 

WRIT  or  BRROIt-JURISDICTIONAI.  AMOUNT- 
DENIAL  OP  FLEA  IN  RECONVENTION— ABAN- 
DONMENT OF  APPEAL— EFFECT— JUSTICE'S 
COURT  ACTION— COMMENCEMENT  ON  SUN- 
DAT— WAIVER  OF  OBJBCTION— EFFECT  ON 
APPEAL. 

1.  Defendant  appealed  from  justice's  court  to 
the  county  court  from  a  judgment  denying  his 
plea  of  reconvention,  on  the  amount  of  which 
the  jurisdiction  of  the  latter  tribanal  depended. 
Here  both  parties  were  defeated,  and  plaintiff 
sued  out  writ  of  error,  while  defendant  gave  no- 
tice of  appeal,  but  abandoned  it.  Held,  that  de- 
fendant's abandonment  of  hia  appeal  was  not 
an  abandonment  of  his  plea  in  reconvention  so 
as  to  reduce  the  amount  in  controversy  below 
the  jurisdiction  of  the  appellater  court. 

2.  Suit  was  instituted  in  justice's  court  on 
Sunday,  and  16  days  later  attachment  sued  out. 
Defendant  then  filed,  at  the  same  time,  an  ex- 
ception to  the  suit  as  commenced  on  Sunday,  a 
denial  of  the  grounds  of  attachment,  and  a 
plea  in  reconvention.  Bttd,  that  by  filing  the 
plea  in  reconvention  defendant  waived  the  ir- 
regularity of  commencement  on  Sunday,  the 
court's  jurisdiction  of  the  cause  of  action  at- 
taching on  the  filing  of  the  plea. 

3.  .Jurisdiction  having  thus  attached,  it  was 
error  for  the  county  court  on  appeal  to  dismiss 
the  action,  even  though  it  dismissed  defendant's 
plea  in  reconvention. 

Error  from  Menard  county  court;  J.  D. 
Scruggs,  Judge. 

Action  by  D.  O.  Bencboff  af^inst  Warren 
Stephenson.  Judgment  for  defendant  for 
costs,  and  plaintiff  brings  error.    Reversed. 

W.  E.  Adklns,  for  plaintiff  in  error.  Ik 
N.  Alnswortb,  for  defendant  in  error. 

FLY,  J.  Plaintiff  in  error  instituted  suit 
in  the  Justice's  court  against  defendant  In 
error,  on  a  promissory  note  for  $11.10,  and 
obtained  a  writ  of  attachment,  which  was 
levied  on  certain  horses  belonging  to  the  de- 
fendant.   The   latter  reconvened  for  dam- 

*Motlon  tor  a  rehearing  ot  motion  to  dUmlM  over- 
ruled January  T,  1903,  and  tor  a  rehearing  on  the 
menu  overruled  February  25,  UOI. 


ages  for  the  illegal  iaanance  and  levy  of  the 
attachment  In  the  sum  of  $108.  In  the  Jus- 
tice's court,  judgment  was  rendered  in  fa- 
vor of  plaintiff  for  the  amount  of  the  note, 
and  against  defendant  on  his  plea  in  recon- 
vention. Defendant  appealed  to  the  county 
court,  where  exceptions  of  defendant  to  the 
suit  of  plaintiff  were  Bustained,  and  the 
same  dismissed,  and  exceptions  of  plaintifl 
to  the  plea  in  reconvention  were  also  sus- 
tained. Both  parties  gave  notice  of  appeal. 
Plaintiff  in  error  perfected  his  writ  of  error 
to  this  court,  but  defendant  took  no  further 
steps  after  giving  notice  of  appeal,  and  now 
seeks  to  dismiss  the  writ  of  error  on  the 
ground  that  his  failure  to  perfect  his  ap- 
peal was  an  abandonment  of  his  plea  in  re- 
convention, and  the  amount  in  controversy 
was  thereby  reduced  to  a  sum  from  which 
an  appeal  will  not  lie  to  this  court  from  the 
county  court 

It  has  been  held  that,  when  a  counter- 
claim filed  in  the  county  court  is  essential 
to  make  the  amount  in  controversy  exceed 
$100,  It  must  have  been  a  matter  of  contro- 
versy in  the  county  court  and  not  have  been 
abandoned.  Bledsoe  v.  Railroad  Go.  (Tex. 
Civ.  App.)  25  S.  W.  814;  Railroad  Co.  ▼.  Per^ 
kins  (Tex.  Civ.  App.)  44  S.  W.  547;  Scttulz  t. 
Tessman,  92  Tex.  490,  49  8.  W.  1031.  These 
cases  have  no  application  to  the  facts  of  this 
case.  Defendant  in  error  did  not  abandon 
his  plea  in  reconvention  in  the  county  court, 
but  on  the  other  hand  resisted  its  dismissal, 
and  gave  notice  of  appeal  from  the  order  dis- 
missing it  After  having  used  the  plea  in 
reconvention  to  give  the  county  court  Juris- 
diction, and  after  insisting  on  bis  rights  un- 
der his  plea,  he  cannot  now  defeat  the  ap- 
peal of  plaintiff  because  he  (defendant)  fail- 
ed to  file  an  appeal  bond. 

The  motion  to  dismiss  the  writ  of  error  is 
overruled. 

On  the  Merits. 

This  suit  was  instituted  in  the  Justice's 
court  on  Sunday,  September  2,  1901,  and 
afterwards,  on  September  17th,  a  writ  of 
attachment  was  sued  out  by  plaintiff,  who 
brings  the  cause  by  writ  of  error  to  this 
court,  and  afterwards  the  defendant  filed 
his  exceptions  on  the  ground  that  the  suit 
was  instituted  on  Sunday,  and  denied  that 
he  was  about  to  dispose  of  his  property  with 
Intent  to  defraud  his  creditors,  and  pleaded 
damages  in  reconvention.  The  Justice  of  the 
pence  rendered  Judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant  on  his 
"plea  in  reconvention.  On  appeal  to  the 
county  court  the  cause  was  dismissed  be- 
cause the  suit  was  Instituted  on  Sunday. 
That  action  of  the  court  was  the  proper  one, 
unless  the  filing  of  the  denial  of  the  ground 
for  attachment  and  plea  in  reconvention 
was  a  waiver  of  the  objection  in  regard  to 
the  irregularity  in  beginning  the  suit  on 
Sunday.  Evidently,  from  the  language  used 
In  the  denial  of  ground  of  attachment,  it  was 
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filed  at  tlie  same  time  tbat  the  exception  to 
the  Jurisdiction  was  filed.  It  does  not  clear- 
ly appear  when  the  plea  In  reconvention  was 
filed,  bat,  as  only  one  Indorsement  on  the 
answer  appears.  It  may  be  presumed  that  It 
was  filed  at  the  same  time  that  exceptions 
and  denial  were  filed.  In  Railway  Go.  r. 
Whitley,  77  Tex.  126,  13  8.  W.  888,  and 
Mortgage  Co.  v.  Weddlngton,  2  Tex.  CW. 
App.  373,  21  8.  W.  576,  It  is  held  that,  where 
pleas  are  filed  In  due  order,  an  answer  to 
the  merits  does  not  waive  a  plea  of  privi- 
lege. In  the  case  of  Williams  ▼.  Verne,  6S 
Tex.  414,  4  S.  W.  548,  exceptions  to  the  filing 
of  a  suit  on  a  holiday  is  placed  in  same  cate- 
gory with  pleas  of  privilege,  and  it  is  held 
that  such  irregularity  is  waived  by  filing  an 
answer  before  the  exceptions  are  filed.  Had 
there  been  nothing  but  a  denial  and  answer 
to  the  merits  filed  in  due  order  of  pleading, 
we  think  the  exceptions  would  not  have  been 
waived,  but  a  plea  in  reconvention  was  filed 
which  constituted  a  demand  for  Independent 
relief,  and  it  has  been  held  that  such  action 
waived  the  question  of  Jurisdiction  raised  by 
the  exceptions.  Douglas  v.  Baker,  79  Tex. 
499,  15  S.  W.  801. 

The  county  court  obtained  Jurisdiction  of 
the  cause  of  action  through  the  filing  in  the 
Justice's  court  of  the  plea  In  reconvention, 
and,  no  matter  if  the  plea  in  reconvention 
was  dismissed  by  the  county  court,  that  ac- 
tion did  not  defeat  the  Jurisdiction  which 
had  attached,  and  the  county  court  should 
try  the  cause  on  the  demand  of  plaintiff  in 
error.  Dwyer  v.  Bassett,  63  Tex.  274;  Tld- 
ball  ▼.  Elchonr,  66  Tex.  58,  17  8.  W.  263. 

The  Judgment  of  the  county  court  in  dis- 
missing plaintiff  In  error's  cause  of  action 
was  erroneous,  and  for  that  error  the  Judg- 
ment is  reversed  and  the  cause  remanded. 


INTEBNATICNAL  &  G.  N.  B.  CO.  T.  LIS- 
TER.* 

<Coiirt  of  Civil  Appeals  of  Texas.     Dec.   10, 

1902.) 

CARRIBRS-SALB  OF  TICKBTS-FAILURB  TO 
KJBEP  OFFICE  OPEN  —  NBOLIGENCB  —  INJU- 
RIES TO  PASSENGERS— PETITION— DAHAQES 
—  HOMIUATION  —  STATUTORY  DUTY  —  VER- 
DICT—AMENDMENT IN  OPEN  COURT. 

L  A  petition  alleging  that  hj  reason  of  de- 
fendanri  failure  to  have  Its  ticket  office  open 
30  minutes  before  traio  time,  as  required  by 
statute.  plaintifTs  wife  wag  separated  from 
plaintiff,  and  carried  to  her  destination  with- 
out plaintiff,  and  by  reason  thereof  suffered 
embarrassment  and  humiliation,  and  was  made 
ill,  ^  being  compelled  to  present  herself  to 
her  hnalMnd^s  relatives,  who  had  no  knowledi^ 
of  ids  marrian,  unaccompanied  by  him,  was 
not  objectionable  on  the  ground  tbat  such  in- 
jaries  were  Insufficient  to  support  an  action. 

2.  A  petition  alleging  that,  by  reason  of  de- 
fendant s  failure  to  keep  its  ticket  office  open 
30  minutes  before  train  time,  plaintiff's  wife 
was  separated  from  plaintiff,  and  suffered  em- 
barrassment and  humiliation,  from  which  she 
iabse<inently  became  ill,  was  not  objectionable 
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on  the  ground  that  anch  allegations  with  refer- 
ence to  damages  were  vague,  indefinite,  and 
nncertain. 

3.  Failure  of  a  carrier  to  keep  its  ticket  office 
open  30  minutes  before  the  departure  of  a  pas- 
senger train,  as  required  by  statute,  is  negll- 
genceper  se. 

4.  where  a  verdict  In  an  action  for  injuries 
showed  on  its  face  that  nothing  was  awarded 
plaintiff  for  medicine  and  medical  services,  an 
objection  to  the  court's  charge  in  reference  to 
such  issue  will  not  be  reviewed. 

5.  Where  a  verdict  was  ambiguous,  and  the 
Jury,  on  the  court's  refusing  to  accept  the 
same,  stated  that  the  use  of  the  word  "defend- 
ant" was  a  clerical  error,  and  it  was  intended 
to  find  tor  plaintiff,  it  was  not  error  for  the 
coni-t  to  permit  plaintifTs  counsel  to  write  out 
a  verdict  for  plaintiff  for  the  same  amount  as 
the  one  returned,  and  have  the  same  signed  by 
the  foreman  of  the  jury,  and  assented  to  by  the 
jury,  in  open  court 

Appeal  from  Milam  county  court;  B.  B. 
Pool,  Judge. 

Action  by  B.  T.  Lister  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Plaintiff's  petition  alleged  tbat  on  the  14th 
day  of  October,  1900,  plaintiff  and  his  wife 
arrived  In  the  town  of  Mllauo  early  In  the 
morning,  over  a  connecting  road,  where  they 
stopped  for  the  purpose  of  taking  defendant's 
regular  passenger  train  for  the  town  of 
Gause,  which  was  scheduled  to  arrive  at 
12:30  p.  m.;  that  plaintiff  had  a  trunk,  con- 
taining hla  baggage,  for  which  it  was  neces- 
sary to  procure  a  check  before  the  same 
could  be  carried  as  baggage  on  defendant's 
train,  and  that  no  check  could  be  procured, 
under  the  company's  rules,  until  plaintiff 
had  purchased  tickets,  which  passengers 
were  required  to  procure  before  boarding  the 
train;  that  plaintiff  went  to  defendant's  pas- 
senger depot  at  least  one-half  an  hour  before 
defendant's  train  was  due  to  arrive,  and 
waited  in  defendant's  waiting  room  provided 
for  passengers,  for  the  purpose  of  procuring 
tickets  for  himself  and  wife,  and  having 
their  baggage  checked,  but  that  defendant's 
ticket  agent  wholly  neglected  to  open  the 
office  to  sell  tickets  to  passengers  until  said 
train  had  arrived  at  the  station,  and  for 
some  time  thereafter;  that  plaintiff  was 
waiting  for  an  opportunity  to  purchase  tick- 
ets and  have  his  baggage  checked  for  more 
than  30  minutes  before  the  arrival  of  the 
train,  but  no  opportunity  was  given  him  to 
purchase  tickets  by  the  agent  of  the  com- 
pany; that,  on  the  arrival  of  the  train,  plain- 
tiff directed  his  wife  to  enter,  while  he  en- 
deavored further  to  procure  tickets  and  have 
their  baggage  checked,  and,  immediately  on 
the  opening  of  defendant's  office  for  the  sale 
of  tickets,  plaintiff  applied  therefor,  but  while 
he  was  procuring  the  same  the  train  left 
plaintiff  and  his  baggage,  and  carried  plain- 
tiff's wife  to  her  destination;  that  plain 
tiff's  wife  was  a  young  woman  with  little 
experience  of  traveling,  and  that  at  the  time 
she  was  enceinte,  had  no  money  or  ticket, 
and  was  an  entire  stranger  at  Gause;   that 
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plaintiff  and  his  wife  had  only  been  mar- 
ried about  three  months,  and  were  on  their 
way  to  visit  plaintiff's  relatives,  who  were 
not  aware  of  plaintiff's  marriage,  and  that 
hlB  wife  was  greatly  embarrassed  and  ha- 
miUated  by  being  compelled  to  present  her- 
self to  her  husband's  relatives  and  convince 
them  that  she  was  his  wife;  that  defend- 
ant's passenger  trains  going  north  stopped 
at  Gause  only  once  a  day  at  said  time,  and 
plaintiff  was  unable  to  Join  his  wife  for  24 
hours  thereafter:  that  by  reason  of  the 
aforesaid  embarrassing  circumstances  and 
inconveniences,  caused  by  defendant's  negli- 
gence, plaintifTs  wife  suffered  great  mental 
anxiety,  and  was  greatly  distressed  and  em- 
barrassed, and  her  nervous  system  was  so 
excited  and  wrought  up  that  she  became  vio- 
lently ill  a  short  time  thereafter,  and  a  physi- 
cian was  summoned  and  remained  in  con- 
stant attendance  on  her  for  several  days, 
and  furnished  her  medicine.  To  this  petition 
defendant  specially  excepted  on  the  ground 
that  the  allegations  of  embarrassment  and 
humiliation,  and  consequent  illness,  caused 
as  alleged,  were  insufficient,  in  law,  to  sub- 
ject defendant  to  liability,  and  that  the  al- 
legations of  damage  were  too  vague,  Indefl- 
nlte,  and  uncertain  to  authorize  a  recovery. 
These  exceptions  were  overruled,  and  a  trial 
was  had,  at  which  the  Jury  retiu-ned  a  ver- 
dict as  follows:  "We,  the  Jury,  give  the 
defendant  Judgment  in  the  sum  of  $800,— 
1660  for  the  plaintiff's  injuries,  and  $140  for 
the  time  lost  J.  H.  Snap,  Foreman."  The 
court  refused  to  receive  the  verdict,  and, 
after  It  was  explained  by  the  Jury  that  the 
word  "defendant"  was  a  clerical  error,— it 
being  the  Jury's  Intention  to  find  for  plain- 
tiff,—plaintiff's  counsel,  in  open  court,  wrote 
out  an  amended  verdict  for  the  same  amount, 
and  bad  the  foreman  of  the  Jury  sign  the 
same,  and  the  Jury  indicate  their  assent 
thereto,  in  open  court,  to  which  defendant 
objected  and  excepted. 

S.  R.  Fisher  and  N.  A.  Stedman,  for  ap- 
pellant. Nelson  &  Little  and  IT.  S.  Hearrell, 
for  appellee. 

KEY,  J.  We  have  carefully  considered  ap- 
pellant's assignments,  and  find  no  reversible 
error.  The  plaintiff's  petition  stated  a  cause 
of  action,  ^nd  the  general  demurrer  thereto 
was  properly  overruled. 

We  also  bold  that  the  special  exceptions  to 
the  petition  were  not  well  taken.  If  the 
Jury  gave  credence  to  the  testimony  of  the 
plaintiff  and  his  wife,  as  they  had  the  right 
to  do,  the  verdict  Is  supported  by  testimony; 
and  we  cannot  say  that  the  trial  court  com- 
mitted error  in  refusing  to  set  It  aside. 

It  has  been  often  held  that  a  failure  to 
perform  a  duty  required  by  statute  la  negli* 
gence  per  se,  and,  as  we  have  a  statute 
which  requires  railroad  companies  to  keep 
their  ticket  offices  open  one-half  hour  before 
the  departure  of  trains.  It  was  not  error  in 
tbla  case  for  the  conrt  to  charge  the  Jury 


that,  if  appellant  so  failed  to  keep  Its  ticket 
office  open  on  the  occasion  In  question,  such 
failure  constituted  negligence.  However,  in 
order  for  such  negligence,  or  any  other  neg- 
ligence, to  constitute  ground  for  recovery,  it 
must  be  the  proximate  cause  of  the  injury 
complained  of,  and  the  court's  charge  in  this 
case  so  instructed  the  Jury.  That  the  stat- 
ute referred  to  was  intended  for  the  benefit 
of  the  public,  otherwise  than  a  regulation 
of  railway  chaiges,  see  Mills  v.  Railway  Co., 
94  Tex.  242.  S9  S.  W.  874,  66  L.  B.  A.  497. 
•  The  objection  to  the  court's  charge  in 
reference  to  medicine  and  medical  services 
la  eliminated  by  the  verdict,  because  it  shows 
upon  its  face  that  nothing  was  awarded  to 
plaintiff  for  those  items.  The  other  objec- 
tions to  the  court's  charge,  and  refusal  of 
special  instructions,  are  not  regarded  as  well 
taken. 

The  objection  urged  to  the  action  of  the 
court  In  allowing  the  form  of  the  verdict  to 
be  corrected  is  without  merit. 

Judgment  affirmed. 

STRinrrMAN,  J.,  did  not  sit  In  this  case. 


O^TERTON  V.   NASHVILLE   TRUST  CO. 
et  al. 

(Supreme  Conrt  of  Tennessee.    Feb.  14^  1903.) 

WIIjLB  —  CONSTRUCTION  —  LIFB    B8TATBS— 
TRUSTS— INVESTMENT— PAY- 
MENTS OF  INCOME. 

1.  Where  testator  devised  his  real  estate  and 
bequeathed  his  personalty  to  his  six  childreo 
after  the  termination  of  a  life  estate  in  his 
wife,  and  provided  that  the  land  devised  to  each 
of  the  children,  and  the  share  goiDe  to  each  in 
the  corpus  of  the  estate,  was  settled  on  each 
of  them  for  their  use  darin|;  life,  and  should 
vest  abBolntely  in  their  children  after  their 
death,  and  if  any  should  die,  leaving  issue,  the 
issue  should  iuherit  the  interest  of  the  pai^nt, 
such  children  only  took  a  life  estate  in  their 
several    shares,    which    the    executor    was    re- 

auired  to  invest  and  hold  In  trust  during  their 
ves. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Oook,  Chancellor. 

Action  by  John  Overton,  as  executor  of  the 
estate  of  John  Overton,  deceased,  against  the 
Nashville  Trust  Company  and  others,  for  a 
construction  of  the  will.  From  the  decree, 
complainant  appeals.    Reversed. 

John  J.  Vertrees  and  Wm.  O.  Yertrees,  for 
appellant  Turley  &  Turley,  for  appellee  J. 
M.  Uoodbar.  Perkins  Baxter,  for  appeliei^ 
Nashville  Trust  Co.  W.  L.  Granbery,  for 
appellees  Bllzabeth  Ovoton  and  others.  J. 
0.  McReynolds,  for  appellee  Henry  Dickin- 
son. M.  H.  Meeks,  for  appellees  Ooune 
Thompson  and  others.  W.  Q.  Hutchison, 
guardian  ad  litem. 

BBARD,  o.  J.  This  bill  was  filed  to  ob- 
tain a  construction  of  the  will  of  the  late 
John  Overton,  who  died  In  Davidson  county, 
in  this  state,  during  the  year  1000.  The  de- 
ceased left  a  large  and  valuable  estate,  all 
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of  whlcb  be  nndertook  to  dispose  of  in  this 
wlIL  After  designating  a  fund  for  the  pay- 
ment of  his  debts,  and  giving  to  his  'wife  ab- 
solntely  certain  personalty,  the  testator  then 
provided  that  she  was  to  enjoy  an  estate  for 
life  In  all  of  his  "other  property  and  estate." 
Subject  to  this  life  estate,  he  made  six  divi- 
sions of  certain  of  his  real  estate,  and  allot- 
ted to  each  of  his  children  one  of  these  divi- 
sions.    The  will  then  provides  as  follows: 

"The  corpus  of  my  estate  given  to  my  wife 
for  life,  not  Including  the  foregoing  divisions, 
I  wish  after  her  death  to  be  equally  divided 
among  my  children. 

"My  executor  Is  hereby  authorized  to  sell 
any  part  thereof  not  susceptible  of  division 
and  make  title  thereto,  and  he  Is  hereby  In- 
structed to  Invest  any  money  going  to  either 
or  all  of  the  shares  as  he  may  think  best. 

"The  land  devised  to  each  of  my  children, 
together*with  the  share  going  to  each  In  the 
corpus  of  my  estate,  is  hereby  settled  on 
each  of  them  for  their  sole  and  separate  use 
during  life  and  vests  absolutely  In  their  chil- 
dren after  tbeir  death.  Should  either  of 
their  Issue  die  leaving  Issue,  the  issue  shall 
inherit  the  Interest  of  the  parent 

"The  shares  going  to  my  daughters  to  lie 
free  from  the  debts,  contracts  and  liabilities 
of  their  present  or  any  future  husband. 

"Should  any  one  or  more  of  my  children 
die  without  issue  at  the  time  of  his  or  her 
death,  his  or  her  share  shall  pass  to  and  vest 
in  my  living  children,  and  If  any  child  has 
died  leaving  Issue,  said  Issue  to  represent 
and  take  the  share  of  the  parent" 

The  widow  of '  the  testator  died  a  short 
time  after  the  probate  of  the  will,  and  the 
record  discloses  that  at  the  time  of  the  filing 
of  the  present  bill  the  executor  had  In  his 
bands,  ready  for  disposition,  alsout  $80,000, 
derived  from  what  Is  called  In  the  will  the 
"corpus"  of  the  estate,  with  other  sums  from 
Cbe  same  source,  to  come  at  an  early  day  Into 
possession.  The  question  presented  by  com- 
plainant is,  what  is  his  duty,  under  the  will? 
It  is  axiomatic  that  the  intention  of  the  tes- 
tator, if  not  Inconsistent  with  some  settled 
mle  of  law,  is  to  be  carried  into  effect;  and 
It  is  true,  if  it  to  fairly  inferable  from  the 
present  will  that  the  testator  Intended  these 
shares,  as  money  or  other  personal  property, 
to  go  direct  Into  the  possession  of  the  several 
Ufe  tenants,  without  any  protection  to  the 
remainderman,  then  it  would  be  the  duty  of 
the  court  to  effectuate  tills  Intention  without 
regard  to  the  hazard  to  the  remainderman. 
But  we  do  not  think  any  such  purpose  Is  dis- 
cernible in  this  will.  On  the  contrary,  while 
It  Is  clear  the  testator  had  in  mind  the  inter- 
est of  his  children,  still  it  Is  equally  so  that 
he  was  solicitous  the  shares  of  his  estate  giv- 
en to  these  children  should  not  be  wasted  or 
consumed  by  them,  but  shonld  simply  fur- 
nish Income  to  them.  This  general  purpose 
b  discoverable  from  the  whole  body  of  the 
wilL  Another  purpose,  altogether  consistent 
with  that  Just  named,  and  a  complement  to 


It,  apparent  on  the  face  of  tbe  will,  to  that 
the  money  derived  by  his  executor  was  not 
to  pass  into  tbe  hands  of  tho  tenants  for  life. 
Whatever  else  may  be  true,  these  parties  are 
not  entitled,  either  with  or  without  security, 
to  their  several  shares  of  the  money  now  In 
the  possession  of  the  executor.  This  follows 
from  the  language  of  one  of  tbe  paragraphs 
of  the  will  quoted  above,  to  wit: 

"He  [the  complainant]  Is  hereby  Instructed 
to  invest  any  money  going  to  either  or  all  of 
the  shares  as  he  may  think  best" 

By  this  clause  tbe  executor  is  converted 
into  a  testamentary  trustee,  and  the  duty  of 
investing  the  money  so  received  is  Imposed 
upon  him;  the  only  discretion  left  him  being 
as  to  the  character  of  the  investment.  The 
win  does  not  say  In  whose  name  the  invest- 
ment is  to  be  made,  or  who  shall  have  pos- 
session of  the  property  In  which  the  invest- 
ment Is  made.  But  it  is  fairly  Inferable 
from  the  fact  that  the  testamentary  trustee 
to  to  make  It  and  It  Is  for  the  benefit  of  the 
life  tenant  and  the  remainderman  that  at 
least  this  trustee  shonld  retain  control  of  It 
If  tbe  Investment  Is  In  real  estate,  there 
would  be  no  occasion  tor  hte  withholding  pos- 
session from  the  Ufe  tenant,  but  apart  from 
authority.  It  would  seem  otherwise  where  the 
Investment' was  in  personal  property,  easily 
convertible  Into  money.  In  the  latter  case 
we  cannot  think  It  was  the  Intention  of  the 
testator  to  put  the  remainderman  to  the  haz- 
ard of  loss  by  authorising  the  testamentary 
trustee  to  turn  over,  without  restriction  and 
uncontrolled,  such  property  to  the  tenant  for 
life.  If  such  was  hto  intention,  why  should 
he  have  required  an  Investment  by  tbe  tes- 
tamentary trustee?  Why  should  he  not  have 
directed  the  money  to  be  put  in  the  posses- 
sion of  tbe  tenant  for  life,  with  power  In 
him  to  Invest  as  he  saw  proper?  But  let -It 
be  conceded  the  will  is  silent  on  tbto  subject; 
then  what  direction  will  a  conrt  of  equity 
give  with  regard  to  this  money?  Where 
there  Is  a  specific  bequest  for  life,  with  or 
without  limitation  in  remainder,  of  articles, 
such  as  wine,  com,  etc.,  whose  use  consists 
In  being  consumed,  the  first  taker  Is  entitled 
absolutely.  Henderson  v.  Vaulx,  10  Yerg. 
SO.  Bnt  where  there  to  a  bequest  for  Ufe  of 
articles  not  consumable  In  tbe  use,  such  as 
books,  plate,  etc.,  with  a  limitation  over,  the 
first  taker.  It  seems,  was  formerly  required 
to  give  security  for  the  forthcoming  of  the 
articles  at  the  termination  of  the  life  estate, 
when  tbe  remainderman  must  take  them  in 
the  condition  to  which  a  prudent  use  has 
brought  them.  Tbe  modem  practice,  bow- 
ever,  in  such  case,  is  only  to  require  an  In- 
ventory of  tbe  articles,  specifying  that  they 
belong  to  the  first  taker  for  a  limited  period 
only,  and  afterwards  to  the  remainderman, 
and  security  will  not  be  required  unless 
there  to  danger  that  the  articles  may  be 
averted  or  otherwise  lost  to  the  remainder- 
man. Fbley  v.  Bnmell,  1  Brown,  Ch.  279; 
Oovenboven  v.  Shuler,  2  Paige,  124,  21  Am. 
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Dec.  73.  But  when  the  bequest  Is  residuary, 
and  not  specific,  then  such  chattels  must  be 
sold,  and  the  Interest  on  the  proceeds  paid 
to  the  first  taker,  and  the  principal  be  pre- 
served to  the  remainderman.  Henderson  r. 
Vaubc,  supra;   Ccvenhoven  v.  Shuler,  supra. 

In  the  present  case  the  court  Is  not  called 
to  deal  with  specific  bequests,  but  with  a 
residuary  fund  realized  by  the  executor  from 
property  comlnjr  Into  his  hands,  in  which  leg- 
atees for  life  and  In  remainder  are  Inter- 
ested. In  such  case,  why  does  not  the  prin- 
ciple In  the  citation  last  above  apply  and 
control?  Why  should  net  the  court  see  that 
this  property  be  so  managed  as  that,  while 
the  life  tenants  derive  from  it  the  fullest 
advantage  to  which  they  are  entitled,  yet  it 
shall  be  preserved  intact  to  those  In  remain- 
der? We  can  see  no  reason  for  a  refusal  to 
do  so.  In  McHaney  v.  McNellly,  10  Heisk. 
635,  an  executor  had  failed  to  protect  the 
rights  of  a  remainderman  to  a  fund  in  his 
bands,  and  the  court  said  it  was  bis  plain 
duty  to  retain  the  fund,  paying  the  interest 
of  it  to  respondent  the  life  tenant,  or,  if  he 
let  her  have  the  corpus  of  the  fund.  It  was 
his  Imperative  duty  to  take  bond  to  secure 
Its  forthcoming  at  her  death,  for  the  ben^t 
of  the  remainderman.  It  is  true,  this  was 
said  by  way  of  dictum,  yet  we  think  it  has 
been  understood  by  the  court  and  the  bar  of 
the  state  to  announce  the  true  rule  on  this 
subject,  and  it  has  been  accepted  generally 
as  fixing  a  correct  practice.  In  the  present 
case,  to  turn  over  to  the  legatees  for  life  the 
money  in  question,  and  leave  unguarded  the 
remainderman,  would  be  to  abuse  the  in- 
terest of  the  latter,  and  disappoint  the  inten- 
tion of  the  testator.  This  will  and  should 
not  be  done. 

A  decree  will  therefore  be  entered  remand- 
ing this  cause  to  the  chancery  court  of  Da- 
vidson county.  The  testamentary  trustee 
will  be  directed  to  invest  the  shares  of  the 
respective  parties  in  such  Income-bearing 
property  as  he  may  select,  taking  title  to 
himself  as  trustee,  or,  on  his  deciding  to 
execute  the  trusts,  then  they  will  be  exe- 
cuted under  the  decree  of  that  court 


WEBB  V.  FISHER. 
(Supreme  Court  of  Tennessee.     Feb.  7,  1903.) 

JUDOBS-^TUDICIAL   ACTS— MAUCIOUS    ABTTSB 
OP  POWERS— CIVIL  LIABILITY. 

1.  An  action  for  damages  cannot  be  main- 
tained against  a  judge  of  a  conrt  of  record  for 
oppressively,  maliciously,  and  corruptly  enter- 
ing a  decree  of  disbarment  against  plaiutiS  as 
attorney. 

Appeal  from  circuit  court,  Dekalb  county; 
Joseph  C.  Higglns,  Judge. 

Action  by  B.  M.  Webb  against  T.  J.  Fish- 
er. From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

f  1.  Sm  Jaigm,  vol.  3»,  Cent  Dls.  i  16S. 


Webb  &  Cantreli,  for  appellant  Wade  & 
Robinson,  for  appellee. 

McALISTER,  J.  The  question  presented 
upon  this  record  is  in  respect  of  the  liability 
of  a  Judicial  officer  for  certain  official  acts 
which  are  alleged  to  have  been  done  oppres- 
sively, maliciously,  and  corruptly.  The  more 
specific  allegations  of  the  declaradon  are 
that  the  defendant,  T.  J.  Fisher,  as  cban- 
cellor  of  the  Fifth  chancery  division  of  Ten- 
nessee, decided  against  plaintiff  the  cause  of 
W.  H.  Cummlngs,  relator,  against  B.  M. 
Webb,  In  the  chancery  court  at  Smitbville, 
Tenn.,  In  which  a  decree  of  disbarment  was 
made  and  entered  against  plaintiff,  a  prac- 
ticing attorney  and  counsel  and  solicitor  in 
the  courts  of  said  state,  and  that  said  decree 
was  pronounced  corruptly,  maliciously,  wick- 
edly, and  oppressively.  There  are  otber  al- 
legations In  the  declaration,  which 'are  not 
necessary  to  be  mentioned,  since  the  state- 
ment already  made  presents  the  real  case 
as  made,  stripped  of  useless  verbiage  and 
Immaterial  recitals.  To  this  declaration  de- 
fendant filed  a  plea  of  not  guilty.  At  the 
July  term,  1902,  defendant  asked  leave  of 
the  court  to  withdraw  his  plea,  and  file  a  de- 
murrer to  the  declaration,  assigning  for  cause 
the  exemption  of  a  Judicial  officer  from  such 
a  suit;  but  this  motion  was  disallowed.  At 
the  November  term,  1902,  the  presiding 
Judge,  Hon.  Joseph  G.  Higglns,  being  of  opin- 
ion that  the  declaration  stated  no  cause  of 
action,  dismissed  the  suit  Plaintiff  appealed, 
and  has  assigned  errors. 

The  precise  question  with  which  we  ,are 
now  confronted  has  not  heretofore  been  de- 
cided in  this  state,  ao  far  as  we  are  advised 
by  any  reported  opinion.  The  case  of  Hog- 
gatt  V.  Blgley,  6  Humph.  237,  involved  the 
liability  of  a  Justice  of  the  peace  for  acts 
done  In  his  official  capacity.  Green,  J.,  in 
delivering  the  opinion  of  the  court  said: 
"The  only  question  is  whether  the  Justice 
of  the  peace  had  Jurisdiction  of  the  case 
against  the  slave,  Jim,  whom  he  committed 
to  prison;  for  it  Is  not  contended  that  a  Ju- 
dicial officer  is  responsible  for  mere  errors  of 
Judgment  in  a  case  of  which  he  has  Juris- 
diction, and  in  which,  without  malice,  be 
honestly  pronounces  what  he  beeves  to  be 
the  Judgment  of  the  law."  It  was  not  con- 
tended in  that  case  that  the  official  act  "was 
done  maliciously  or  corruptly,  but  the  con- 
trary appeared.  The  case  of  Cope  v.  Ram- 
sey, 2  Heisk.  197,  was  a  bill  filed  by  the  next 
friend  of  a  minor  against  the  defendants,  as 
Justices  of  Warren  county,  to  hold  them  per- 
sonally liable  for  a  sum  of  money  paid  Into 
the  iiands  of  the  cink  of  said  conrt  in  Con- 
federate money.  The  bill  charged  that  all 
the  parties  defendant  combined  and  confed- 
erated together  to  cheat  and  defraud  said 
minor  in  this  transaction;  but  the  court 
found  there  was  no  proof  to  throw  suspicion 
on  the  defendants.  A  demurrer  was  incor- 
porated In  the  answer,  which  assigned  that 
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defendants  ir^e  not  responsible  tor  acts 
done  in  a  Judicial  capacity,  and  that  tlie  bill 
failed  to  charge  that  said  acts  were  done 
trith  a  cormpt,  malicioos,  or  fraudulent  pur- 
pose. Sneed,  J.,  said:  "If  tbey  (the  Justi- 
ces), In  the  rendition  of  the  order  complained 
of,  hare  done  the  complainants  wrong  by  an 
honest  error  of  Judgment,  they  are  not  re- 
sponsible for  it,  pecuniarily  or  otherwise. 
Bnt,"  continues  the  court,  "If  they  have 
actcid  corruptly,  maliciously,  and  with  pur- 
pose, to  defraud  the  complainant  of  his 
rights,  then  In  an  appropriate  proceeding 
they  are  responsible.  The  bill  does  not  make 
ont  such  a  case.  It  does  not  Impute  to  these 
Justices  any  corrupt  or  dishonest  motive 
toachlng  this  Judicial  act  and  the  bill  la 
therefore  demurrable."  It  will  be  observed 
that  the  rule  announced  in  the  two  cases  last 
cited  related  to  the  official  liability  of  Jus- 
tices of  the  peace,  who  are  held  exempt 
when  the  act  is  within  the  Justices'  Jurlsdic- 
tioo,  unless  It  Is  Inspired  by  motives  of  mal- 
ice and  corruption.  Bnt  with  respect  to 
courts  of  superior  and  general  Jurisdiction  a 
different  rule  has  long  obtained.  It  was  thus 
announced  In  Randall  v.  Brigbam,  7  Wall. 
523.  19  L.  Ed.  285,  viz.:  "Now,  It  Is  a  gen- 
eral principle,  applicable  to  all  Judicial  offi- 
cers, that  thby  were  not  liable  to  a  civil 
action  for  any  Judicial  act  done  by  them 
within  their  Jurisdiction;  that  with  reference 
to  Judges  of  limited  and  inferior  authority 
It  bad  been  held  that  they  were  protected 
only  when  they  acted  within  their  Jurisdic- 
tion; that.  If  this  be  the  case  with  respect  to 
theoa,  no  such  limitation  exists  with  respect 
to  Judges  of  superior  or  general  authority; 
that  tbey  were  not  liable  in  dvll  actions  for 
their  Judicial  acts,  even  when  such  acts  were 
In  excess  of  their  Jorlsdiction,  unless,  per- 
haps, when  the  acts  in  excess  of  Jurisdiction 
are  done  maliciously  or  corruptly."  But  in 
the  case  of  Bradley  v.  Fisher,  13  Wall.  335, 
20  !<.  Ed.  646,  it  was  held  that  the  qualifying 
words  were  Incorrect,  and  that  Judges  of 
courts  of  superior  or  general  Jurisdiction  are 
not  liable  to  civil  actions  for  their  Judicial 
acts,  even  when  such  acts  are  in  excess  of 
their  Jurisdiction,  and  are  alleged  to  have 
been  done  maliciously  or  corruptly.  "A  dis- 
tinction," said  the  court,  "must  be  observed 
between  excess  of  Jurisdiction  and  the  clear 
aboence  of  all  Jurisdiction  over  the  subject- 
matter.  Where  there  is  clearly  no  Jurisdic- 
tion over  the  subject-matter,  any  authority 
exercised  la  a  usurped  authority;  and  for  the 
exercise  of  such  authority,  when  the  want  of 
JorisdictiMi  is  known  to  the  Judge,  no  excuse 
la  permissible.  Bnt  where  Jurisdiction  over 
the  subject-matter  la  Invested  by  law  in  the 
Jodge,  or  in  the  court  which  he  holds,  the 
manner  and  extent  in  which  the  Jurisdiction 
shall  be  exercised  are  generally  as  much 
question  for  his  determination  as  any  other 
question  Involved  In  the  case,  although  upon 
the  correctness  of  his  determination  In  these 
partlcnlara  the  validity  of  his  Judgment  may 


depend."  It  was  further  stated  In  that  case, 
viz.:  "The  exemption  of  Judges  of  the  su- 
perlw  courts  of  record  from  liability  to  civil 
suit  for  their  Judicial  acts  existing  when 
there  is  Jurisdiction  of  the  subject-matter, 
though  Irregularity  and  error  attend  the  ex- 
ercise of  the  Jurisdiction,  cannot  be  afCected  • 
by  any  consld^atlon  of  the  motives  with 
which  the  acts  are  done.  The  allegation  of 
malicious  or  corrupt  motives  could  always 
be  made,  and,  If  the  motives  could  be  In- 
quired into,  Judges  would  be  subjected  to  the 
same  vexatious  litigation  upon  such  allega- 
tions, whether  the  motives  had  or  had  not 
any  real  existence.  Against  the  consequen- 
ces of  their  erroneous  or  Irregular  action, 
from  whatever  motives  proceeding,  the  law 
has  provided  for  private  parties  numerous 
remedies,  and  to  those  remedies  they  must 
tn  such  cases  resort.  But  for  malice  or  cor- 
ruption in  their  action,  whilst  exercising 
their  Judicial  functions  within  the  general 
scope  of  their  Jurisdiction,  the  Judges  of 
these  courts  can  only  be  reached  by  public 
prosecutions  tn  the  form  of  Impeachment,  or 
in  such  other  form  as  may  be  specifically 
prescribed.  In  this  country  the  Judges  of 
the  superior  courts  of  record  are  only  respon- 
sible to  the  people,  or  the  authorities  con- 
stituted by  the  people,  from  whom  they  re- 
ceive their  commissions,  for  the  manner  In 
which  they  discharge  the  great  trusts  of 
their  office.  If,  in  the  exercise  of  the  powers 
with  which  they  are  clothed  as  ministers  of 
Justice,  they  act  with  partiality,  or  mall-  < 
dously,  or  corruptly,  or  arbitrarily,  or  ap- 
presslvely,  they  may  be  called  to  an  account 
by  impeachment,  or  suspended  or  removed 
from  office.  In  some  states  they  may  be 
thus  suspended  or  removed  without  Impeach- 
ment by  a  vote  of  the  two  houses  of  the 
legislature."  As  said  In  Scott  v.  Stansfield, 
8  L..  R.  Exch.  220:  "This  provision  of  the 
law  is  not  made  for  the  protection  or  benefit 
of  a  malicious  or  corrupt  Judge,  but  for  the 
benefit  of  the  public,  whose  interest  it  is  that 
the  Judges  should  be  at  liberty  to  exercise 
their  functions  with  independence  and  with- 
out fear  of  consequences."  Phllbrook  v, 
Newman  (O.  0.)  85  Fed.  139.  In  the  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  vol.  17,  page  728, 
it  Is  said,  viz.:  "The  rule  Is  well  established 
that  Judges  of  courts  of  superior  or  general 
Jurisdiction  are  not  liable  to  civil  actions  for 
their  Judicial  acts,  even  where  such  acts  are 
In  excess  of  their  Jurisdiction,  and  are  al- 
leged to  have  been  done  maliciously  or  cor- 
ruptiy;"  citing  numerous  cases.  The  only  cas- 
es cited  as  holding  a  <x>ntrary  doctrine  are 
several  cases  from  Kentucky  and  two  cases 
from  Tennessee.  The  latter,  as  we  have  al- 
ready seen,  lay  down  the  rule  with  respect 
to  the  liability  of  Justices  of  the  peace,  name- 
ly. Cope  V.  Ramsey,  2  Heisk.  197;  Hoggatt 
V.  Blgley,  6  Humph.  237.  A  reason  for  a 
dlfTerent  rule  with  respect  to  the  liability  of 
Justices  of  the  peace  may  be  found  In  the 
fact  that  under  our  constitution  they  are  not 
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liable  to  Impeachment  for  crimes  and  mla- 
demeanors  In  office,  or  remoTal  from  office 
for  canse  by  a  two-thirds  vote  of  the  gen- 
eral asaembly.  They  are  made  liable  to  in- 
dictment and  removal  from  office  by  the 
court  niton  conylctlon.  Article  5,  {  5,  Const 
1870;  Const  1834,  art  6,  {  6.  The  rule 
exempting  Judges  from  liability  for  Judicial 
acts  is  based  upon  the  consideration  that 
the  Judge  represents  the  public.  If,  says  Mr. 
Cooley,  the  duty  which  the  official  authority 
Imposes  upon  an  officer  is  a  duty  to  the  pub- 
lic, a  failure  to  i>erform  it  or  an  inadequate 
or  an  erroneous  performance,  most  be  a  pub- 
lic, and  not  an  IndlTldnal,  injury,  and  must 
be  redressed,  If  at  all,  in  some  form  of  public 
prosecution.  The  duty  Is  public,  and  the  end 
to  be  accomplished  is  public.  The  individual 
loss  results  from  the  proper  or  Improper  and 
Imperfect  performance  of  a  duty,  for  which 
bis  controversy  is  only  the  occasion.  The 
Judge  performs  his  duty  to  the  public  by 
doing  Justice  between  Individuals,  or,  if  he 
falls  to  do  Justice  between  individuals,  be 
may  be  called  to  account  by  the  state  In 
such  form  and  before  such  tribunal  as  the 
law  may  have  provided.  But,  as  the  duty 
neglected  is  not  a  duty  to  the  individual,  civil 
redress,  as  for  a  civil  injury,  is  not  admis- 
sible. This  is  only  one  reason  for  Judicial 
exemption  from  individual  suits.  Cooley  on 
Torts,  380,  381.  The  necessary  result  of  the 
liability  would  be  to  occupy  the  Judge's  mind 
and  time  with  the  defense  of  his  own  in- 
terests.  The  effect  would  be  to  lower  the 
dignity  of  the  court.  Said  Lord  Tenterden, 
viz.:  "In  the  Imperfection  of  human  nature 
It  la  better  even  that  an  individual  should 
■offer  a  wrong  than  that  the  general  courts 
of  Justice  should  be  Impeded  and  fettered  by 
constant  and  perpetual  restraints  and  appre- 
hensions on  the  part  of  those  who  administer 
it"  Quoted  In  Williamson  v.  Lacy,  86  Me. 
80,  29  Aa  943,  25  L.  B.  A.  506.  These  prin- 
ciples we  believe  to  be  sound,  and  apply  In 
the  present  Instance. 

The  result  is  the  Judgment  below  Is  af- 
firmed. 

NOTE.  The  decree  of  disbarment  was  re- 
versed by  the  court  of  chancery  appeals  on 
the  facts,  and  Mr.  Webb  reinstated  as  on 
attorney. 


8HBLT0N  ▼.  CAMPBELL  «t  at 
(Supreme  Court  of  TeDDessee.    Jan.  81,  1908.) 

INHERITANCE  TAX-MATURITT-FUNDS  TAX- 
ABLE —  ACTIONft-ATTORNBT'S  FEES-STATE 
REVENITE    AOENT— COMPENSATION. 

1.  Shannon's  Code,  {  729,  provides  that  if 
the  collateral  inheritance  tax  shall  be  paid 
within  three  months  after  decedent's  death,  a 
discount  of  6  per  cent,  on  the  amount  of  the 
tax  shall  be  allowed,  and  if  not  paid  at  the  end 
of  a  year  from  decedent's  death,  at  which  time 
it  shall  be  due,  interest  shall  be  charged  on  the 
tax  at  the  rate  of  6  per  cent,  per  annum.  Held, 
that  where,  notwithstanding  a  will  contest,  the 


tax  will  be  payable  at  tiie  same  rate,  whether 
the  will  is  sustained  or  disallowed,  such  con- 
test does  not  affect  the  date  when  the  tax  mc- 
cmes,  and,  if  unpaid  at  the  expiration  of  a 
year  from  decedent's  death,  interest  is  char- 
geable thereon. 

2.  A  collateral  inheritance  tax  would  be  as- 
sessed only  on  the  clear  value  of  the  estate, 
which  is  the  amount  remaining  after  all  debts 
and  expenses  of  administration  or  execution  of 
the  will  are  paid,  including  the  tees  and  ex- 
penses of  a  contest  of  the  will. 

3.  Where  a  will  is  contested,  it  is  the  dntj 
of  the  executor  and  the  derk  of  the  county 
court  to  make  an  estimate  of  the  fees  and  ex- 
penses of  the  contest  etc.,  and  to  approximate 
the  amount  of  the  inheritance  tax  to  be  paid, 
and  pay  the  same  at  maturity,  subject  to  revi- 
sion on  a  final  settlement  of  the  executor's  ac- 
counts. 

4.  General  Inheritance  Tax  Act  1898,  c.  174, 
makes  it  the  duty  of  the  county  court  clerk  to 
collect  the  tax,  and  provides  that,  when  suit  is 
necessary,  it  should  be  brought  in  the  county 
court  The  clerk  Is  given  authority  to  employ 
an  attorney,  who  is  required  to  be  paid  a  rea- 
sonable compensation  by  the  party  liable  for 
the  tax.  The  act  also  provides  that  an  appeal 
may  be  taken  to  the  circuit  court  in  which  it 
shall  be  tried  by  the  district  attorney,  and  for 
a  further  amteal  to  the  supreme  court,  which 
shall  be  tried  by  the  attorney  general  and  re- 
porter. Held,  that  where  a  county  derk  em- 
ployed the  state  revenue  agent  to  sue  to  re- 
cover a  tax  under  the  act  and  an  action  was 
brought  in  the  chancery  court,  and  tried  there 
without  objection,  such  revenue, agent  was  en- 
titled, in  ms  capacity  as  attorney,  to  a  fee  of 
5  per  cent  of  the  tax,  which  was  la  addition 
to  the  salary  as  revenue  agent 

Appeal  from  chancery  court  DaTidaon 
county;  H.  H.  Cook,  Chancellor. 

Action  by  P.  A.  Sbelton  against  James  H. 
Campbell  and  others  for  the  collection  of  an 
Inheritance  and  succession  tax.  From  a 
Judgment  in  favor  of  plaintiff,  defendanta 
appeal.     Modified. 

Stokes  ft  Stokes,  for  appellants.  Thomas 
B.  Johnson  and  A.  W.  Stockell,  for  appellee. 


WILKES,  J.  This  canse  comes  before  ns 
upon  the  record  and  an  agreed  statement 
of  facts,  and  involves  the  question  of  the 
liability  of  the  estate  of  Mrs.  Mary  J.  Par- 
man  to  an  inheritance  tox,  the  amount  for 
which  liable,  and  the  date  when  it  should 
have  been  paid.  The  main  feature,  so  far 
as  appears  from  the  record  and  agreed  state- 
ment of  facts,  la  that  Mrs.  Furman  died  April 
11, 1900,  leaving  an  estate  estimated  at  $150,- 
000,  consisting  of  both  realty  and  personalty. 
She  left  no  husband,  father,  mother,  or  di- 
rect lineal  descendant,  and  the  debts  are 
merely  nominal  in  amount  She  executed 
a  will  by  which  she  provided  for  the  pay- 
ment in  the  first  instance  of  her  debts;  sec- 
ond, for  the  erection  of  a  monument,  to  cost 
not  less  than  $26,000;  and,  thirdly,  she  willed 
all  the  remainder  of  her  property,  except 
her  household  and  kitchen  furniture,  wear- 
ing apparel,  and  Jewelry,  to  her  executors 
named  in  the  will,  In  trust  for  the  Vander^ 
but  University,  located  In  Nashville,  to  b« 
expended  in  the  manner  directed  In  the  will, 
and  for  the  purposes  therein  specified.    Tha 
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will  was  contested  by  her  next  of  kin,  and 
tbe  contest  Is  now  pending,  ondecided,  upon 
an  issue  of  deTisavlt  vel  non,  upon  appeal 
In  this  court  It  Is  conceded  that,  whether 
the  will  is  sustained  or  set  aside,  the  estate 
will  be  liable  to  a  collateral  inheritance  tax 
of  the  same  amount  in  either  event,  and  the 
question  is  when  that  tax  was  payable,  and 
would  be  delinquent.  On  the  25th  of  May, 
1901.  a  bill  was  filed  In  the  chancery  court 
of  Dayidscm  county  by  the  clerk  of  the 
county  court  to  collect  the  tax,  through  Thos. 
B.  Johnson,  state  revenue  agent,  as  his  at- 
torney. On  the  23d  of  September,  1901,  it 
was  agreed  that  the  executors  should  pay 
$1,000  of  said  taxes  (being  5  per  cent  upon 
$80,000  of  valne),  and  that  tbe  remainder 
should  await  the  result  of  the  litigation  or 
further  orders,  and  this  was  done.  A  ques- 
tion then  arose  as  to  the  liability  of  the 
estate  for  interest  upon  the  tax,  and  for  an 
attorney's  fee  of  15  per  cent  upon  it,  and 
the  agreed,  case  was  made  up  to  test  these 
questions  in  the  courts.  The  chancellor  held 
that  the  tax  was  past  due  and  delinquent 
when  tbe  bill  was  filed;  that  it  bore  inter- 
est from  one  year  after  the  death  of  testa- 
trix; that,  under  the  statute,  the  estate  was 
liable  to  an  attorney's  fee  of  15  per  cent  on 
the  amount  already  paid  and  yet  to  be  paid. 
Defendants  prayed  an  appeal  to  this  court, 
and  assign  the  several  holdings  mentioned  as 
error. 

The  present  law  provldhig  for  an  Inherit- 
ance and  succession  tax  is  chapter  174,  p. 
347,  Acts  1893  (Shannon's  Compilation,  H 
(24-756).  Section  729  provides:  "If  the  col- 
lateral inheritance  tax  shall  be  paid  within 
three  months  after  the  death  of  the  decedent, 
a  discount  of  5  per  centum  on  the  amount 
of  the  tax  shall  be  made  and  allowed;  and 
If  said  tax  Is  not  paid  at  the  end  of  one 
year  from  the  death  of  decedent  at  which 
time  it  shall  be  due,  interest  shall  then  be 
charged  at  tbe  rate  of  six  per  centum  per 
annum  on  such  tax."  This  provision  is  found 
in  section  4  of  the  original  act,  and  fixes 
tbe  date  when  the  tax  becomes  due  and  pay- 
able. By  section  3  of  the  original  act  (sec- 
tion 728  of  Shannon's  Ciompilatlon)  it  is  pro- 
Tided  that  tbe  tax  shall  be  a  lien  upon  the 
real  estate,  and  that  the  owner  of  any  per- 
sonal estate  subject  to  the  tax  shall  make 
full  report  and  return  of  same  to  the  clerk 
of  the  county  court  within  one  year  from 
the  death  of  the  decedent,  and  enter  into 
security  for  the  payment  ot  the  tax  to  the 
satisfaction  of  such  clerk,  and.  In  case  of 
failure  so  to  do,  the  tax  shall  be  Immediate- 
ly payable  and  collectible.  It  is  left  some- 
what uncertain  by  the  connection  as  given 
In  the  original  act  whether  the  provision  for 
bond  la  Intended,  except  in  cases  where  there 
are  life  estates  or  periods  of  years  interven- 
ing. We  need  not  now  decide  this  question, 
as  In  the  present  case  there  are  no  Interven- 
ing estates,  and  the  tax,  in  any  event,  was 
doe  and  payable  at  the  end  of  one  year 
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from  the  death  of  tbe  decedent,  and  a  report 
was  a  necessary  Incident  to  the  settlement 
fee  and  payment  of  the  tax.  The  fact  that 
proceedings  are  pending  to  test  the  validity 
of  tbe  will  cannot  postpone  the  maturity  of 
the  tax,  when  it  appears  that  in  either  event 
—testacy  or  intestacy— the  tax  will  be  pay- 
able, and  at  the  same  rate  as  in  the  present 
case. 

We  are  of  opinion,  however,  that  the  estate 
is  liable  for  the  tax  only  to  the  extent  of 
its  clear  value,  and  that  "clear  value"  means 
net  value  after  the  payment  of  all  debts  and 
expenses  of  administration,  or  execution  of 
the  will,  In  case  of  testacy,  and  in  cases 
where  tiie  will  is  contested,  and  expenses 
for  attorney's  fees,  etc.,  are  incurred  by  the 
executor  In  attempting  to  sustain  the  will, 
these  fees  and  expenses  must  be  treated  as 
expenses  of  administration,  and  deducted 
from  the  amount  of  the  estate,  in  order  to 
reach  its  clear  value.  In  such  case  it  Is  the 
duty  of  the  executor  and  clerk  of  the  county 
court  to  make  an  estimate  of  such  fees  and 
expenses,  and  to  tentatively  allow  for  them, 
and  thus  approximate  the  amount  of  tax  to 
be  paid;  and  this  amount  should  be  paid 
subject  to  revision  upon  final  statement  and 
settlement  of  accounts.  Under  section  11  of 
the  act,  provision  is  made,  which,  we  think, 
covers  the  case,  where  the  executor  may  hare 
paid  too  muob  tax,  and  allows  its  recovery 
back  from  the  clerk,  or  out  of  the  state 
treasury,  when  overpayment  is  made.  In  the 
present  Instance,  |4,000  has  been  paid  upon 
an  estimate  of  clear  value  of  $80,000,  but 
this  payment  was  not  made  for  some  four 
months  after  the  tax  was  due  and  payable. 
We  are  of  opinion  that  the  tax  bears  in- 
terest from  the  date  when  payable,  to  wit, 
one  year  from  the  death  of  the  decedent; 
and  this  notwithstanding  the  impediments  In 
the  way  of  paying  over  the  whole  of  It,— 
such  as  the  pendency  of  litigation,  the  scar- 
city of  funds,  and  other  causes. 

The  next  question  that  arises  la  as  to  the 
liability  of  the  estate  for  attorney's  fees,  and, 
if  liable  at  all,  for  what  amount  It  is  made 
the  duty  of  the  county  court  clerk  to  collect 
the  tax,  and  for  that  purpose  he  is  by  the 
act  authorized  to  employ  an  attorney,  who 
shall  have  a  reasonable  fee  for  his  services, 
to  be  paid.  In  addition  to  the  tax,  by  the 
party  liable  for  the  tax.  It  appears  that  the 
clerk  of  the  county  court  of  Davidson  county 
has  entered  into  an  agreement  with  Thomas 
B.  Johnson,  one  of  the  three  revenue  agents 
of  tbe  state,  whose  office  it  Is  to  collect  back 
or  delinquent  taxes,  to  look  after,  bring  suit 
for,  and  collect  such  inheritance  taxes  as 
may  be  overdue.  Mr.  Johnson  claims  that 
he  has  the  right,  by  virtue  of  his  ofiSce,  and 
under  the  statute  defining  his  duties,  to  look 
after  and  collect  this  tax,  and  bring  suit 
therefor,  as  well  as  under  the  appointment 
of  the  county  court  clerk,  and  that,  under 
the  statute,  his  compensation  for  such  serv- 
ice is  fixed  at  16  per  cent  upon  the  amount 
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of  tax  realized.  It  la  beld  In  Zlckler  y.  Union 
Bank  &  Trust  Co.,  104  Tenn.  281,  57  S.  W. 
341,  that  the  inheritance  tax  law,  contained 
in  chapter  174,  Acta  1883,  waa  designed  to 
furnish  a  complete  system  of  taxation  upon 
the  subject  of  collateral  inheritance  taxes; 
that  is,  a  system,  in  and  of  Itself,  to  be 
executed  according  to  the  provisions  of  that 
act  Under  these  provisions.  It  was  the  duty 
of  the  county  court  clerk  of  Davidson  county 
to  have  collected  this  tax,  and,  when  suit 
became  necessary.  It  should  have  been 
brought  in  that  court;  and  the  clerk,  under 
the  act  had  the  authority  to  employ  an  at- 
torney, to  be  paid  a  reasonable  compensation 
for  his  services,  in  that  court  This  suit  was 
not  brought  in  that  court  but  in  the  chancery 
court  There  was,  however,  no  demurrer 
or  plea  to  the  jurisdiction,  and  we  hold  that 
it  could  be  maintained,  under  such  circum- 
stances, in  the  chancery  court  But  it  must 
be  conducted  and  treated  as  though  it  had 
been  brought  in  the  county  court  and  in 
accordance  with  the  provialonB  of  the  act 
by  an  attorney  employed  by  the  county  court 
clerk  under  that  act  The  suit  must  there- 
fore be  treated  as  if  brought  by  Mr.  Johnson 
under  his  employment  by  the  county  court 
clerk,  and  not  by  him  in  his  official  ca- 
pacity of  state  revenue  agent.  This  being  so, 
he  would,  under  the  general  inheritance  act, 
be  entitled  to  a  reasonable  fee  In  the  court 
below;  but  the  act  provides  only  a  fee  for 
services  in  the  county  court  to  such  attorney, 
and  contemplates  that  cm  appeal  to  the  cir- 
cuit court  it  shall  be  looked  after  by  the 
district  attorney,  and  in  the  supreme  court 
by  the  attorney  general  and  reporter.  The 
court  is  therefore  of  opinion  that  Mr.  John- 
son acted  nnder  his  employment  by  the  coun- 
ty court  clerk,  and  is  entitled  only  to  a  rea- 
sonable fee  for  his  services  in  the  chancery 
court  below,  which  Is  fixed  at  5  per  cent, 
upon  the  amount  of  tax  so  far  realized,  and 
that  may  hereafter  be  realized.  This  fee, 
however,  will  go  to  him  as  the  employed  at- 
torney of  the  county  court  clerk,  to  be  paid 
by  the  parties  liable  for  the  tax,  but  will 
constitute  no  part  of  the  salary  provided  in 
the  act  relating  to  state  revenue  agents.  Nor 
will  the  $4,000  taxes  recovered  in  this  suit 
or  the  amount  hereafter  recovered,  be  treated 
as  a  fund  out  of  which  his  salary  of  $2,S00 
as  revenue  agent  is  to  be  paid  by  the  comp- 
troller. In  other  words,  the  inheritance  tax 
collected  and  to  be  collected  out  of  the  de- 
cedent's estate  will  be  treated  as  though 
collected  under  the  general -inheritance  law, 
and  the  fees  of  Mr.  Johnson,  of  5  per  cent, 
will  be  paid  to  him  as  though  he  did  not 
fill  the  office  of  revenue  agent  for  the  state, 
and  independent  of  his  salary  as  such  agent. 
Just  as  they  would  be  to  any  other  attorney 
whom  the  county  court  clerk  might  see  fit  to 
employ. 

The  decree  of  the  court  below  will  be 
modified  as  herein  indicated,  and  In  all  other 
respects  affirmed,  and  the  cause  Is  remanded 


to  the  court  below  for  further  proceedings. 
The  costs  of  the  cause  will  be  paid  by  the 
estate  of  Mrs.  Furman. 


MEYEKEB  t.  NASHVILLE.  O.  &  ST.  U  RT. 

(Supreme  Court  of  Tennessee.     Feb.  7,  1903.) 

CARRIERS— INJURIES     TO    FA8SBNOERS— DAN- 

QEROUS  POSITION— RIDINQ  ON  PLATFORM 

—DBCUARATION— DEMURRER. 

1.  A  declaration  for  injuries  to  a  passenger, 
alleging  that  he  took  passage  on  the  rear  coach 
of  defendant's  train,  and  not  being  able  to  se- 
cnre  a  seat  in  that  coach,  because  of  its  crowd- 
ed condition,  stood  on  the  rear  platform  there- 
of, and  was  thrown  from  the  train  while  it 
was  imssing  around  a  curve  at  a  rapid  speed, 
but  falliug  to  allege  that  plaintiff  attempted 
to  gain  a  seat  in  any  other  coach  of  the  traiu. 
or  requested  any  of  the  trainmen  to  procure  a 
seat  for  him,  or  that  there  was  no  standing 
room  inside  the  rear  coach,  was  demurrable: 
it  not  appearing  therefrom  that  plaiutifF  was 
not  voluntarily  and  unnecessarily  riding  ou 
such  platform. 

Appeal  from  circuit  court,  Davidson  county; 
J.  W.  Bonner,  Judge. 

Action  by  Arthur  Meyere  against  the  Nash- 
ville, Ohattanooga  &  St  Louis  Railway. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

Frank  P.  Bond  and  Lewis  Leftwlcb,  for 
appellant  Claude  Waller  and  J.  D.  B.  De 
Bow,  for  appellee. 


McALISTER,  J.  Plaintiff  brought  this  suit 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  while  a  passenger  on  one  of 
the  defendant's  trains.  A  demurrer  to  the 
declaration  was  sustained  by  the  circuit 
Judge,  and  the  plaintiff  appealed. 

The  cause  of  action  is  thus  stated  in  the 
third  count  of  plaintifrs  declaration,  namely: 
"Said  plaintiff,  according  to  the  terms  of  bis 
contract  and  his  ticket  purchased  of  defend- 
ant at  said  station  of  Tullaboma,  for  the 
transportation  of  plaintiff  from  said  station 
to  Nashville,  as  aforesaid,  entered  the  last  car 
of  said  train,  which  was  what  is  known  as  a 
'day  coach,'  and  which  was  attached  behind 
the  car  known  as  a  'sleeper,'  though  usually 
a  sleeper  was  run  upon  said  train  as  the  rear 
car,  when,  because  of  the  careless  and  negli- 
gent conduct  Df  defendant.  Its  agents  and  em- 
ployte,  in  falling  to  provide  suitable,  usual, 
and  proper  accommodations  for  plaintiff,  ac- 
cording to  its  contract  and  agreement  with 
plaintiff  for  his  safe  and  convenient  transpor- 
tation over  Its  road  as  aforesaid,  and  because 
of  the  careless  and  negligent  conduct  of  said 
defendant,  its  agents  or  employes.  In  not  fur- 
nishing plaintiff  a  seat  on  said  train,  and  the 
crowded  and  overloaded  condition  thereof; 
the  rear  door  of  said  car  having  been  care- 
lessly and  negligently  left  ajar  by  the  defend- 
ant Its  agents  and  employes;  plaintiff  having 
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seen  other  persons  (passengers)  standing  on 
said  platform,  wltbout  objection  on  the  part 
of  the  defendant.  Its  agoits  and  employSs,— 
wfaoi,  by  reason  of  the  careless,  negligent, 
and  unskillful  management  and  operation  of 
said  train  by  defendant.  Its  agents  and  em- 
ployes, when  said  train  was  being  run  at  a 
cardess,  negligent,  and  reckless  rate  of  speed 
around  a  sharp  curve  in  said  road,  by  a  sud- 
den lurch  of  said  car,  plaintiff  lost  his  bal- 
ance, and  because  of  the  carelessness,  negli- 
gence, and  unsklllfulness  of  defendant,  its 
agents  or  employes.  In  not  having  the  said 
do<Mr  of  said  car  (It  iKlng  the  last  car  of  said 
train)  securely  dosed,  and  In  not  having  said 
platform  of  said  car  safeguarded  and  pro- 
tected by  the  usual,  proper,  and  necessary 
railings,  chains,  and  guards,  was  violently 
thrown  from  said  platform  to  the  gronnd, 
fracturing  Ills  skull,  and  otherwise  wounding, 
bmising,  and  crippling  plaintiff,  permanently 
disabling  him,  and  causing  him  great  mental 
and  bodily  suffering,  and  on  account  of  wliich 
be  was,  and  still  Is,  unable  to  attend. to  his 
ordinary  business  duties."  The  demurrer  to 
this  count  was,  viz.:  "(1)  The  said  third 
count  fails  to  aver  that  the  plaintiff  could  not 
secnre  a  seat  on  the  rear  coach,  or  some  other 
coach  on  the  train,  and  that  be  made  any 
effort  to  do  so,  or  that  he  notified  any  of  the 
defendant's  agents  in  charge  of  the  train 
that  he  could  not  secure  a  seat,  but  shows,  on 
the  c(Hitrary,  that  he  took  his  position  volun- 
tarily and  unnecessarily  on  the  platform  of 
the  rear  coach  while  the  train  was  in  rapid 
motion,  which  platform  was  not  provided 
Tlth  railings  or  guards.  Such  conduct  on 
the  part  of  plaintiff  was  negligence,  which 
would,  in  law,  bar  any  right  of  recovery 
agahist  this  defendant  for  any  accident  to 
him  in  falling  off  of  said  platform.  Said 
count  is  therefore  insufficient  in  law.  (2) 
The  said  third  count  falls  to  aver  that  any 
of  the  defendant's  agents  in  charge  of  the 
train  knew  that  plaintiff  bad  no  seat  inside 
of  the  coech,  and  that  he  had  taken  his  sta- 
tion for  passage  on  the  rear  platform  of  the 
rear  coach  of  said  train,  and  fails  to  aver 
any  act  of  negligence  of  the  defendant  whlcb 
was  the  proximate  cause  of  the  Injury  to  him. 
The  said  third  count  is  therefore  Insufficient 
In  law.  (3)  The  said  third  count  shows  that 
plaintiff  was  guilty  of  negligence  in  going  up- 
on the  unguarded  platform  of  the  rear  coach 
of  the  train,  and  that  said  negligence  was 
the  jnxjzlmate  cause  of.  the  accident  The 
laid  count  ia  therefore  Insufficient  In  law." 
The  determinative  question  of  law  present- 
ed by  the  pleadings  Is  whether  a  passenger 
who  voluntarily  and  unnecessarily  assumes 
a  position  on  the  platform  of  a  rapidly  mov- 
ing train  can  recover  damages  for  Injuries 
sustained  in  consequence  of  being  thrown 
from  the  train,  by  the  motion  of  the  car  while 
rounding  a  sharp  curve.  Mr.  Wood,  In  bis 
work  on  Railway  Law,  yd.  2,  p.  1157,  says: 
"A  railroad  company  Is  bound  to  furnish  its 
passengers  reasonable  and  proper  accommo- 


dations for  traveling,  and  if  It  has  an  insuf- 
ficient number  of  cars,  so  that  passengers  are 
compelled  to  ride  upon  the  platform,  It  is  lia- 
ble for  injuries  received  by  them  while  riding 
there;  but  for  injuries  received  while  un- 
necessarily riding  there  the  company  Is  not 
responsible,  nor  while  passing  from  one  car 
to  another  unnecessarily.  The  fact  tliat  the 
conductor  permits  a  passenger  to  ride  upon 
the  platform  when  there  is  no  necessity  for 
his  doing  so  does  not  render  the  company  lia- 
ble for  injuries  received  by  him.  No  per^ 
son  can  charge  another  with  the  consequen- 
ces of  his  own  negligence  simply  because 
such  other  person  permitted  him  to  do  the 
act"  Mr.  Elliot,  in  bis  work  on  Railroads, 
vol.  4,  sec.  1630,  says:  "It  is  also  negligence, 
under  ordinary  circumstances,  to  stand  up- 
on the  platform  of  a  rapidly  moving  com- 
mercial railroad  car.  But  there  may  be  ex- 
ceptional cases  in  whlcb  this  is  not  true, 
and  two  or  three  of  the  courts  have  held 
that  standing  upon  the  platform  is  not  con- 
tributory negligence,  where  the  car  is  so 
crowded  that  the  passenger  is  unable  to  get 
a  seat  therein,  although  there  is  room  for 
him  to  stand  inside  the  car.  This  seems  to 
us,  however,  to  be  contrary  both  to  principle 
and  to  the  weight  of 'authority.  The  failure 
to  furnish  him  a  seat  may  be  of  Importance 
in  determining  the  question  of  negligence  or 
breach  of  duty  on  the  part  of  the  carrier, 
but  we  are  unable  to  see  its  bearing  upon 
the  question  of  contributory  negligence,  es- 
pecially where  there  is  plenty  of  room  to 
stand  Inside  the  car.  In  such  case  the  fail- 
ure to  furnish  a  seat  does  not  make  it  any 
safer  or  any  less  negligent  to  stand  upon  the 
platform,  and  la  not  the  proximate  cause  of 
the  injury."  Mr.  Patterson,  in  his  work  on 
Railway  Accident  Law,  sec.  272,  sayfc:  "It 
Is  well  settled  that  a  passenger  who  vol- 
untarily and  unnecessarily  places  himself  in 
a  position  of  danger  cannot  hold  the  rail- 
way responsible  for  injuries  of  which  his 
position  is  the  efficient  cause— as,  for  In- 
stance, •  »  *  from  his  riding  on  the 
platform  of  a  moving  car  before  the  train 
comes  to  a  stop;  but,  as  before  stated,  it  has 
been  held  that  the  failure  of  the  railway  to 
perform  its  duty  of  providing  the  passenger 
with  a  seat  will  excuse  bis  contributory  negli- 
gence in  riding  on  the  platform;  yet  this  doc- 
trine cannot  be  regarded  as  reasonable,  for,  if 
the  passenger  cannot  obtain  a  seat  he  may 
stand  within  the  car,  or  he  m&j  refuse  to  pro- 
ceed on  his  journey,  and  may  hold  the  rail- 
way responsible  for  the  damages  resulting 
from  its  breach  of  C(Kitract;  but  injuries  re- 
sulting primarily  from  his  voluntarily  putting 
himself  in  a  position  of  such  obvious  danger 
as  that  of  riding  on  the  platform  of  a  car  in 
motion  cannot  be  said  to  have  been  proxi- 
mately caused  by  the  railway's  failore  to  pro- 
vide bim  with  a  seat."  In  volume  6,  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  678,  it  is  said: 
"If  a  passenger  voluntarily  and  unnecessarily 
stands  on  the  platform  of  a  railroad  car  while 
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It  l8  In  motion,  he  cannot  maintain  an  action 
against  the  railroad  company  for  an  Injury  due 
In  part  to  the  fact  of  his  occupying  this  posi- 
tion." Again,  It  Is  said  on  page  679:  "Thus, 
where  the  passenger  at  the  time  of  recelrlng 
an  injury  is  on  the  platform  of  a  running  car, 
when  there  is  room  for  him  inside  the  car,  this 
Is  such  contributory  negligence  as  will  prevent 
recovery  for  the  Injury."  Again,  on  page  681, 
it  Is  said:  "It  has  been  held  thiat  for  a  pas- 
senger to  be  upon  the  platform  of  a  steam  car 
In  motion  is,  as  a  general  proposition,  prima 
facie  negligence,  and  no  recovery  can  be  had 
for  an  Injury  whidi  was  contributed  to  by  the 
fact  of  bis  being  In  that  position,  unless  his 
presence  there  is  shown  by  affirmattve  proof 
to  have  been  excused  by  the  occasion."  Mr. 
Wharton,  In  his  work  on  Negligence,  sec.  S6S, 
says:  "Passing  from  car  to  car  when  the 
train  Is  moving,  If  followed  by  injury  to  the 
plaintiOF  in  consequence  of  such  ezposore, 
bars  his  recovery."  In  discussing  this  sub- 
ject, Mr.  Beach,  in  his  work  on  Contributory 
Negligence,  sec.  149,  says:  "If  there  Is  even 
standing  room  in  tbe  car,  it  is  negligence  to 
occupy  the  platform.  This  is  the  rule  in  Penn- 
sylvania and  Illinois,  and  It  is  commended  by 
Dr.  Wharton."  We  believe  the  true  rule  to 
be  that  a  passenger  who  voluntarily  and  un- 
necessarily undertakes  to  ride  on  the  platform 
of  a  moving,  train  cannot  recover  damages  for 
injuries  sustained  in  consequence  of  such  peril- 
ous exposure.  The  terms  "voluntarily"  and 
"unnecessarily"  impose  the  limitation  upon 
the  rule,  for,  If  It  appears  that,  owing  to  the 
overcrowded  condition  of  the  car,  there  is 
neither  sitting  nor  standing  room  on  the  In- 
side, it  may  not  be  negligence  to  occupy  the 
platform.  But  so  long  as  tbere  is  standing 
room  inside  the  car  the  passenger  cannot  oc- 
cupy the  platform.  It  will  be  observed,  from 
a  careful  reading  of  the  declaration,  that  It  Is 
not  alleged  that  plaintiff  requested  any  of  the 
trainmen  to  procure  him  a  seat,  nor  that  be 
attempted  to  find  a  seat  in  any  other  coach 
of  the  train;  nor  is  there  an  allegation  that 
in  fact  there  were  no  vacant  seats  In  the  oth- 
er cars.  It  is  not  alleged,  moreover,  that 
there  was  not  standing  room  in  the  coach 
whose  platform  plaintiff  occupied.  The  sub- 
stance of  the  plalntlfTs  declaration  Is  that  he 
took  passage  upon  the  rear  coach  of  defend- 
ant's train  at  Tullahoma,  and  not  being  able 
to  secure  a  seat  in  that  coach,  because  of  the 
crowded  and  overloaded  condition  thereof,  he 
stationed  himself  on  the  rear  platform  of  that 
coach,  and,  while  the  train  was  passing  a 
curve  at  a  rapid  and  unusual  rate  of  speed, 
plaintiff  was  precipitated  from  the  train  and 
injured.  It  is  not  alleged  at  what  rate  of 
speed  the  train  was  moving,  so  as  to  show 
that  it  was  Immoderate  and  excessive,  even  if 
this  were  a  matter  which  the  law  regulated. 
We  must  conclude,  from  tbe  facts  set  out  In 
the  declaration,  that  the  injury  was  brought 
about  by  the  negligence  and  imprudence  of 
the  plaintiff  in  assuming  voluntarily  and  un- 
necessarily a  position  on  the  platform  of  the 


car  admittedly  dangerous,  and  not  designed 
for  tbe  use  of  passengers. 

The  Judgment  of  the  circuit  court  Is  affirm- 
ed. 


TOBIPKIMS  T.   NASHVILLE,  a  *   ST.   L. 

ET. 
(Supreme  Court  of  Tennessee.    Jan.  17,  1903.) 

ATTORNBT  AND  CLIENT— UBN  OF  ATTORNEY 

—STATUTES— CONSTRUCTION— DISMISSAL 

OF  SUIT— RIOHTS  OF  ATTOBNET. 

L  Under  Acts  1889,  <l  243,  {  1.  providing 
that  attorneys  of  record  who  be^  a  suit  in  a 
court  of  record  shall  have  a  Hen  on  plaintiff's 
right  of  action  from  the  date  of  filing  the  suit 
attorneys  for  plaintiff  in  an  action  for  personal 
injuries,  entitled  to  a  percentage  of  the  recov- 
ery in  lieu  of  fees,  are  not  entitled  to  object  to 
plaintiff's  dismissal  of  the  snit  without  their 
consent;  nor  can  such  attorneys  be  made  par- 
ties, and  prosecute  the  suit  to  termination  there- 
after. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; J.  W.  Childress,  Judge. 

Action  by  Cora  A.  Tompkins  against  the 
Nashville,  Chattanooga  &  St.  Louis  Railway. 
From  an  order  denying  a  petition  by  H.  C. 
Lassing  and  others,  plaintiff's  attorneys,  to 
continue  the  suit,  and  to  deny  plalntlfTs 
application  for  a  dismissal,  such  attorneys 
appeaL    Affirmed. 

H.  C.  Lassing  and  Allen  &  Rains,  pro  se. 
Whitaker  &  Lytle  and  A.  B.  Neal,  for  ap- 
pellee Cora  A.  Tompkins. 

McALISTER,  J.  The  present  suit  involves 
the  proper  construction  of  section  1,  c.  243, 
Acts  1899,  viz.:  "That  attorneys  of  record 
who  begin  a  suit  in  a  court  of  record  in  this 
state  shall  have  a  lien  upon  the  plaintUTs 
right  of  action  from  the  date  of  filing  the 
suit"  Tbe  facts  necessary  to  be  stated  to 
raise  the  question  in  litigation  are  that  on 
September  2,  1902,  Cora  Tompkins,  through 
her  attorneys,  H.  C.  I.iasslng  and  Messrs. 
Allen  &  Rains,  Instituted  an  action  in  the 
circuit  court  of  Davidson  county  against  the 
Nashville,  Chattanooga  &  St  Louis  Railway 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  husband.  A  declaration 
was  filed  on  tbe  24th  of  October,  1902,  in 
which  it  was  alleged  that  the  deceased  was 
killed  while  riding  as  express  messenger  on 
one  of  defendant's  trains  in  the  state  of 
Georgia,  and  that  said  train  was  negligently 
brought  in  collision  with  another  of  defend- 
ant's trains,  occupying  the  same  track,  but 
going  in  an  opposite  direction.  It  appears 
that  the  writ  and  declaration  were  signed 
by  H.  a.  Lassing  and  Allen  &  Rains,  as  at- 
torneys for  the  plaintiff.  At  a  subsequent 
day  of  the  term,  the  plaintiff,  without  no- 
tice to  her  counsel,  caused  the  following  mo- 
tion to  be  entered  on  the  motion  docket  of 
the  court,  viz.:  "In  this  cause  the  plaintiff 
moves  the  court  for  an  order  dismissing  her 
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salt  agalnat  the  defendant  railroad  company, 
without  prejudice  In  any  way  to  her  right 
of  action  against  the  said  railroad  company." 
Prior  to  the  hearing  of  said  motion,  Messrs. 
Laasing  and  Allen  &  Rains,  by  leave  of  the 
court,  api>eared  and  filed  a  petition  in  said 
cause,  alleging,  among  other  things,  that 
petitionera  were  plaintiffs  attorneys  of  rec- 
ord, and,  as  such,  instituted  the  suit,  and  had 
a  lien  on  plalntUTs  right  of  action  for  their 
compensation;  that,  under  the  contract  and 
employment  made  by  petitioners,  they  would 
he  entitled,  if  case  should  be  compromised, 
to  one-fourth  of  the  recovery.  In  lieu  of  fees 
for  their  services,  and,  If  said  case  was 
prosecuted  to  final  Judgment,  they  would  be 
entitled  to  more  than  one-fourth  of  the  re- 
covery, to  be  governed  by  the  extent  of 
services  rendered,  but  not  to  exceed  one-half 
of  the  recovery.  It  Is  alleged  that  petition- 
ers are  Interested  in  any  step  or  move  which 
may  I>e  taken  in  said  suit,  and  that  petition- 
ers are  entitled  to  prosecute  said  suit  to  final 
judgment,  because  of  their  interest  In  said 
suit,  and  their  lien  on  the  plaintifC's  right  of 
action;  that  petitioners  have  not  been  paid 
for  their  services  In  said  cause;  and  that 
plalntur  is  insolvent,  and  unable  to  pay  their 
fees  unless  she  obtains  a  recovery  in  said 
cause.  Petitioners  resisted  the  right  of  plain- 
tiff to  dismiss  her  suit,  and  asl^ed  leave  of 
the  court  to  be  allowed  to  prosecute  said  suit 
in  plaintiff's  name  to  final  recovery,  and  to 
be  made  Joint  parties  with  plaintiff  in  said 
suit  This  petition  was  signed  and  sworn  to. 
On  ine  8th  November,  10O2,  plaintiff,  by  her 
attorneys,  Whitalcer  &  Lytle  and  A.  B.  Neal, 
toterposed  a  demurrer  to  the  petition,  which 
was  sustained  by  the  court,  and  the  original 
suit  dismissed  on  the  motion  of  plaintiff. 
The  substance  of  the  demurrer  was  that 
counsel's  lien  on  the  right  of  action  cannot 
be  enforced  so  long  as  plaintiff  falls  or  re- 
fuses to  prosecute  the  suit,  that  plaintiff  Is 
alone  entitled  to  prosecute  said  right  of  ac- 
tion, and  that  petitioners  are  not  entitled 
to  be  made  parties  to  said  action.  We  are 
constrained  to  believe  this  contention  sound. 
The  object  of  the  legislature  in  giving  an 
attorney's  lien  on  the  right  of  action  was 
to  prevent  the  compromise  and  settlement  of 
cases  cot  of  court,  so  as  to  defeat  the  col- 
lection of  tees  for  professional  services  ren- 
dered. It  was  not  contemplated  by  the  act 
that  suitors  should  thereby  be  precluded 
from  managing  their  cases  or  dismissing 
tbem  at  pleasure.  In  Railroad  v.  Wells,  104 
Tenn.  707,  59  S.  W.  1043,  In  considering  this 
statute,  it  Is  said:  "The  lien  which  the  stat- 
ute fixes  on  the  plaintiff's  right  of  action 
follows  the  transaction  without  interruption, 
and  simply  attaches  to  that  into  which  the 
right  of  action  is  merged.  If  a  Judicial  re- 
covery is  obtained,  the  lien  attaches  to  that; 
if  a  compromise  agreement  is  made,  the  lien 
attaches  to  that;  and  in  each  case  the  at- 
torney's interest  is  such  that  It  cannot  be 
defeated  or  satisfied  by  a  voluntary  payment 


to  his  client  without  his  consent  *  •  • 
Since  the  passage  of  the  act,  as  before,  the 
plaintiff  may  prosecute  or  compromise  or  dis- 
miss his  suit  at  will,  and  the  defendant  is 
liable  only  for  such  sum  as  may  be  adjudged 
or  stipulated  in  the  plaintifTs  favor."  It  is 
insisted,  however,  that  the  question  pre- 
sented In  that  case  was  whether  counsel  of 
record  were  entitled  to  a  lien  on  the  amount 
paid  to  plaintiff  by  way  of  compromise,  and 
that  the  question  presented  in  this  record 
was  not  involved  in  the  Wells  Case.  Counsel 
insist  the  question  now  presented  is  whether 
the  plaintiff  can  defeat  and  defraud  her  at- 
torneys of  their  lien  on  her  right  of  action 
by  dismissing  her  suit,  the  plaintiff  being 
insolvent  and  unable  to  pay  their  fees.  As 
already  stated,  it  is  not  shown  or  charged 
in  the  petition  of  counsel  that  plaintiff  has 
settled  or  compromised  her  suit,  or  has  acted 
fraudulently  or  coiiusively  with  the  defend- 
ant company.  The  allegation  merely  is  that 
she  has  directed  the  dismissal  of  her  suit 
without  prejudice,  and  petitioners  object  to 
such  dismissal,  and  ask  the  court  for  leave 
to  prosecute  the  suit  to  final  Judgment  in  the 
plaintiff's  name.  Counsel  cite  in  support 
of  this  contention  Twiggs  v.  Chambers,  56 
Ga.  279;  Moses  v.  Bagley,  55  Ga.  283;  Cole- 
man V.  Ryan,  58  6a.  132.  The  Georgia  de- 
cisions hold  that  the  plaintiff  will  not  be 
allowed  to  dismiss  or  discontinue  his  suit, 
over  the  objection  of  his  attorney,  without 
paying  his  charges.  Those  cases,  however, 
are  based  on  a  statute  which  not  only  gives 
an  attorney's  lien  on  the  suit,  but  provides 
that  the  attorney  may  control  the  suit  to  en- 
force his  lien  for  the  amount  due  him  for 
services.  Code  Ga.  i  2814.  By  the  act  of 
1826  (Shannon's  Code,  t  4940),  suits  may  be 
dismissed.  In  writing,  out  of  term  time,  as 
well  as  in  term  time,  and  further  costs  saved. 
So  it  was  held  in  Sharpe  v.  Allen,  11  Lea. 
521,  that  by  virtue  of  this  statute  a  dismissal 
of  a  suit  In  vacation  puts  an  end  to  the 
suit,  and  terminates  the  control  of  the  court 
over  it  The  jurisdiction  of  the  court  over 
it  ceases,  except  to  render  Judgment  for 
costs.  See,  also,  Stanton  y.  Houston,  12 
Heisk.  266.  So,  in  Yoakley  v.  Hawley,  5  Lea, 
673,  it  was  held  that  the  attorney  cannot 
prosecute  or  defend  In  the  name  of  his  client 
against  the  letter's  consent  The  fact  that 
the  attorney  may  be  Interested  to  continue 
the  defense,  in  order  to  secure  his  fee,  does 
not  give  the  right  to  control  the  case.  The 
court  in  that  case  continues:  "She  [the 
plaintiff]  had  the  right,  as  we  have  repeated- 
ly held,  to  dismiss  or  compromise  her  suit, 
independent  of  their  wishes,  and  this  right 
was  beyond  their  control."  Stephens  v.  Rail- 
way Co.,  10  Lea.  450;  Thompson  v.  Thomp- 
son, 3  Head,  529.  The  question,  then,  is 
presented,  whether  these  holdings  are  chan- 
ged or  modified  by  chapter  243,  Acts  1899. 
In  Railroad  Co.  v.  Wells,  104  Tenn.  711,  59 
S.  W.  1043,  it  was  held  "that  this  act  does 
not  deprive  the  plaintiff  of  the  right  to  con- 
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trol  her  own  suit,  nor  make  all  defendants 
In  8ult8  brought  In  courts  of  record  liable  for 
the  fees  of  plaintiff's  attorneys.  Since  the 
passage  of  this  act,  as  before,  the  plaintiff 
may  prosecute  or  compromise  or  dlsmlsB  her 
suit  at  will,  and  the  defendant  is  liable  only 
for  such  sum  as  may  be  adjudged  or  stipu- 
lated by  compromise  In  plaintiff's  favor." 
We  may  observe  that  if  the  act  of  1809  had, 
in  terms,  undertaken  to  deprive  the  plaintiff 
of  the  rlgbt  to  control  his  own  suit.  It  would 
be  open  to  grave  constitutional  objections; 
but,  as  held  in  the  Wells  Case,  the  act  does 
not  expressly  or  by  necessary  implication  im- 
port such  a  meaning,  but  leaves  the  plaintiff 
to  prosecute,  compromise,  or  dismiss  his  suit 
at  will.  So  we  think  that  public  policy  and 
private  right  would  be  best  subserved  by 
adhering  to  the  rule  so  long  adopted  in  this 
state,  both  by  statute  and  legal  practice,  of 
permitting  a  litigant  to  dismiss  her  suit  with- 
out the  intervention  of  her  attorney.  If,  for 
instance,  a  complainant  in  a  bill  for  divorce 
should  conclude  to  withdraw  her  complaint 
and  become  reconciled  to  her  husband, 
should  the  dismissal  of  her  suit  be  prevented 
by  her  attorney,  and  he  be  permitted  to  be- 
come coplalntlff  with  her  in  the  prosecution 
of  her  suit,  because  by  attachment  he  has 
Impounded  property  of  the  husband  to  secure 
her  alimony?  This  very  case  was  recently 
before  this  court,  wherein  it  was  seriously 
contended  by  counsel  that  he  had  a  lien  on 
complainant's  cause  of  action,  and  the  bill 
could  not  be  dismissed  without  the  settle- 
ment of  his  fees.  It  Is  needless  to  say  that 
the  question  was  resolved  adversely  to  the 
contention  of  counsel.  Again,  it  would  seem 
that  a  litigant  has  a  right  to  say  when  he 
will  no  longer  incur  the  liability  of  a  bill 
of  costs  for  the  prosecution  of  a  suit.  If 
he  has  no  right  to  control  this  matter,  his 
counsel  can  carry  him  through  all  the  courts, 
and,  at  the  end  of  a  long  litigation,  leave 
him  mulcted  In  a  heavy  bill  of  costs. 

We  are  unable  to  agree  with  counsel  in 
their  constmctlon  of  the  statute,  and  the  re- 
sult Is  that  the  Judgment  of  the  circuit  court 
must  be  affirmed. 


HINTON  V.  SUN  LIFE  INS.  CX). 
(Supreme  Court  of  Tennessee.     Jan.  10,  1003.) 

APPEAL,  —  RECORD  —  BILL,   OP    EXCEPTIONS  — 
CORRECTION  OF  MISTAKE— FIND- 
INGS OF  FACT. 

1.  A  certain  time,  reasonable  in  length,  for 
filing  bill  of  exceptions,  having  been  allowed, 
the  bill,  not  afflrmatively  appearing  to  have 
been  filed  in  that  time,  cannot  be  considered. 

2.  ApplicntioD  to  amend  the  record,  though 
not  made  till  after  the  court  filed  its  opinion 
holding  that  the  bill  of  exceptions  was  filed  too 
late,  will  be  allowed,  the  court  having  raised 
the  point  itself,  and  appellant  not  having  known 
of  tne  mistake  made  by  the  clerk  as  to  a  date 
till  after  the  filing  of  the  opinion. 

\  1.  Bm  Appeal  and  Error,   voL  t,  CenL  Dig.   ii 

zsio,  na. 


8.  The  admission,  in  the  answer  to  a  jtetition 
to  correct  the  record,  that  the  mistake  alleged 
existed,  is  sufQcient  to  correct  the  record. 

4.  In  a  case  where  there  has  been  a  request 
for  findings  under  Shannon's  Code,  {  46M,  pro- 
viding that  on  the  trial  of  a  qnestioD  of  fact 
by  the  court  the  decision,  if  requested,  shall 
state  the  facts  found,  the  bill  of  excepUona  can 
be  looked  to  not  for  supplying  facts,  bat  only 
to  see  whether  there  has  been  a  finding  of  the 
necessary  facts,  or  there  is  evidence  to  support 
the  findings,  or  there  is  error  in  admission  or 
rejection  of  evidence;  and,  there  being  error  in 
any  of  these  matters,  the  case  will  be  reversed, 
and  remanded  for  a  new  trial. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; John  W.  Childress,  Judge. 

Action  by  Walter  H  in  ton  against  the  Sun 
Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

A.  F.  Whitman,  tor  appellant  Tip  Gam- 
ble, for  appellee. 


NEIIi,  J.  This  suit  was  begun  on  the  22d 
day  of  May,  1002,  before  a  Justice  of  the 
peace  of  Davidson  county,  on  a  policy  of  in- 
surance for  $156.  In  that  tribunal  the  cause 
was  decided  in  favor  of  the  defendant  and 
from  this  Judgment  the  plahitlff  presented  an 
appeal  to  the  circuit  court  of  the  county. 
In  that  court  the  cause  was  again  tried,  and 
Judgment  rendered  in  favor  of  the  plaintiff 
on  May  26,  1902,  for  1157.67,  being  the  orig- 
inal sum  sued  for,  with  Interest,  and  for  all 
of  the  costs  of  the  cause.  On  July  19,  1902, 
a  motion  for  a  new  trial  was  made  and  over- 
ruled, whereupon  the  defendant  insorance 
company  prayed  and  was  granted  an  appeal 
to  this  court,  and  was  allowed  10  days  to 
file  a  bill  of  exceptions;  but  that  bill  of  ex- 
ceptions was  not  filed  until  August  5,  1902, 
which  was  17  days  after  July  19th,  and  7 
days  beyond  the  time  allowed.  The  rule  Is 
that  when  time  is  allowed  to  file  a  bill  of 
exceptions,  and  it  is  not  filed  undl  after  the 
time  has  elapsed,  It  cannot  be  looked  to  on 
the  trial  of  the  cause  in  this  court  (Muse 
V.  State,  106  Tenn.  181,  61  S.  W.  80;  Jones 
V.  Moore,  106  Tenn.  188,  61  S.  W.  81),  and 
In  such  a  case  no  other  result  can  follow  in 
this  court,  so  far  as  depends  upon  the  mat- 
ters which  should  be  contained  in  the  bill  of 
exceptions,  except  an  affirmance  of  the  Judg- 
ment of  the  court  below.  Wright  t.  Redd 
Bros.,  106  Tenn.  719,  63  S.  W.  1120.  It  Is 
true  that  the  cases  Just  cited  were  addressed 
to  chapter  275,  Acts  1899,  which  was  enact- 
ed for  the  purpose  of  allowing  time  after  the 
adjournment  of  court  for  the  preparation  of 
bills  of  exception,  while  in  the  case  before 
us  it  does  not  appear  whether  the  10  days 
allowed  would  have  carried  or  did  carry  the 
case  beyond  the  adjournment  of  the  term. 
But  the  principle  is  clear  that  when  time  is 
allowed  for  the  filing  of  a  bill  of  exceptions, 
it  must  affirmatively  appear  that  it  was  filed 
vrithln  that  time;  otherwise  this  court  can- 
not look  to  It.  Again,  if  we  should  concede 
that  the  bill  of  exceptions  could  be  lawfully 
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filed  aft»  the  expiration  of  the  10  days,  and 
'Within  the  term,  It  does  not  afflrmatlTely 
appear  that  Angast  5th  was  within  the  term; 
and  thlB  fact  we  sboald  be  enabled  to  deter- 
nune  from  the  record,  but  this  record  we 
bare  before  ns  is  silent  npon  the  subject 
.All  that  we  have  Is  that  10  days  were  allow- 
ed for  the  filing,  and  the  fllhig  did  not  tatc* 
place  mitll  17  days  had  elapsed.  So,  prima 
fade,  In  any  event,  the  bill  of  exceptions 
-was  filed  too  late,  and  there  Is  nothing  in 
the  record  to  rebut  this  presumption  against 
It  While  a  bill  of  exceptions  may  be  prop- 
erly made  up  at  any  time  during  the  term,  if 
there  be  no  rule  or  order  to  the  contrary  in 
the  court  in  which  the  case  was  tried  (Pat- 
terson ▼.  Patterson,  89  Tenn.  151,  14  S.  W. 
4SS),  yet  a  party  Is  not  entitled  as  a  matter 
of  right  to  the  whole  of  the  term  in  which  to 
present  It  Mallon  t.  Tucker  Mfg.  Co.,  7 
Lea,  62,  6«;  Sikes  t.  Ransom,  6  Johns.  279. 
In  Mallon  r.  Tucker  Mfg.  Co.  it  was  held 
that  a  general  rule  was  not  unreasonable 
which  fixed  15  days  as  the  limit  within 
which  bills  of  exceptions  were  required  to  be 
presented  after  the  verdict  of  the  jury,  or 
after  the  decision  of  the  cause  by  the  Judge 
in  nonjury  cases.  We  see  no  reason  why 
an  order  limiting  the  time  for  such  prepara- 
tion and  filing  may  not  be  made  in  individual 
cases,  and  why,  in  the  absence  of  a  com- 
pliance with  such  order,  the  right  to  file  may 
not  be  denied  altogether.  Without  doubt  the 
right  to  make  such  order  would  be  of  the 
greatest  service  to  the  parties  in  many  cases 
where  the  terms  of  courts  are  long,  and  the 
facts  In  the  cases  supposed  are  numerous 
and  complicated,  and  the  questlonB  arising 
are  many;  such  cases,  in  short  as  would  in 
ail  probability  soon  slip  froni  the  memory  of 
the  circnit  Judge,  and  make  the  preparation 
of  the  bill  of  exceptions  a  work  of  an  ex- 
ceedingly uncertain  and  unsatisfactory  na- 
ture. Indeed,  the  conceded  right  to  make 
such  an  order,  giving  reasonable  time,  ap- 
plicable to  all  cases,  necessarily  involves  and 
Includes  the  right  to  make  it  In  each  indi- 
vidual case,  on  the  principle  that  that  which 
Is  Just  as  to  the  whole  is  Just  as  to  each  of 
the  parti  composing  that  whole.  Moreover, 
even  In  the  absence  of  such  general  order,  no 
question  of  unfair  discrimination  could  arise 
between  dllTerent  cases  In  the  same  court, 
because,  while  a  limiting  order  may  not  be 
made  in  one  case,  yet  may  be  made  In  an- 
other, there  is  always  to  be  determined  by 
this  court  the  question  of  the  reasonableness 
of  the  length  of  time  given,  which  must  to  a 
great  extent  be  measured  by  the  nature  of 
the  case  Itself.  Applying  the  principle  to  the 
present  case,  the  court  can  see  that  the  facts 
are  so  few,  and  the  record  so  small,  the 
time  allowed  for  the  preparation  of  the  bill 
of  exceptions  was  not  only  reasonable,  bat 
moat  ample. 

The  bill  of  exceptloDS  not  having  been  filed 
in  time,  this  court  cannot  look  to  it,  and 


hence,  as  the  record  now  stands,  there  Is 
nothing  to  show  error  in  the  Judgment  of  the 
court  below. 

On  Rehearing. 

(Jan.  17,  1903.) 

This  case,  under  the  style  of  "W.  A.  Hin- 
ton  vs.  Sun  Life  Insurance  Company,"  was 
heard  on  a  former  day  of  the  term,  and  an 
opinion  was  then  rendered  directing  an  af- 
firmance of  the  Judgment  of  the  court  below, 
on  the  ground  that  the  bill  of  exceptions  was 
filed  after  the  expiration  of  the  time  granted 
by  the  circuit  judge,  and  that  there  was, 
therefore,  nothing  upon  which  the  plaintiff 
in  error  could  assign  error.  The  plalntltt  In 
error  has  now  presented  a  petition  showing 
that  there  was  a  mistake  in  the  transcript 
by  reason  of  the  failure  of  the  clerk  of  the 
circuit  court  to  make  a  true  copy,  and  that 
with  this  error  corrected  it  would  appear 
that  the  bill  of  exceptions  was  to  be  filed 
within  10  days  from  Jnly  2Cth,  Instead  of 
from  July  19th,  as  the  record  shows.  The 
prayer  of  the  petition  is  that  the  plaintiff  In 
error  be  allowed  to  suggest  a  diminution  of 
the  record,  and  that,  upon  the  correction  as 
to  dates  being  made,  the  cause  be  reheard. 
'  The  attorney  for  the  defendant  in  error  has 
I  filed  an  answer  to  the  petition  admitting 
I  Its  allegations,  but  insisting  that  it  was  the 
['duty  of  the  opposing  counsel  to  examine  the 
I  record  before  the  original  hearing  in  this 
court  and  to  have  the  correction  then  made, 
I  and  that  it  la  now  too  late.  To  this  counsel 
I  for  plaintiff  in  error  replies  that  it  was  a  mis- 
take only  as  to  dates;  that  such  a  mistake 
easily  escapes  the  attention;  that  no  point 
was  made  upon  the  bill  of  exceptions  by 
counsel  for  defendant  in  error  on  the  pre- 
vious trial,  but  that  this  court  Itself  raised 
the  question,  and  plaintiff  In  error  was  not 
aware  of  its  existence  until  the  opinion  came 
in,  and  that  the  determination  of  the  case 
upon  this  point  has  operated  in  the  nature 
of  a  surprise  upon  plaintiff  in  error.  Al- 
though the  application  comes  late,  we  think 
that  under  the  facts  stated  it  should  be  al- 
lowed. It  is  not  necessary,  however,  that 
the  suggestion  of  diminution  should  be  ac- 
tually made,  or  a  certiorari  awarded.  The 
admissions  contained  In  the  answer  to  the 
petition,  when  taken  In  connection  with  the 
petition,  supply  the  place  of  both,  and  cor- 
rect the  record  so  as  to  show  that  the  bill 
of  exceptions  was  filed  in  time. 

Before  turning  to  the  bill  of  exceptions  it 
is  necessary  to  call  attention  to  section  4684 
of  Shannon's  Code.  This  section,  referring 
to  the  practice  of  the  circuit  court  says: 
*'Upon  the  trial  of  a  question  of  fact  by  the 
court  the  decision,  if  requested  by  either 
party  shall  be  given  In  writing,  stating  the 
facts  found  and  the  conclusions  thereon 
which  shall  constitute  a  part  of  the  record." 
It  should  also  be  noted  that  the  caae  was 
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begun  before  a  Justice  of  tbe  peace,  and 
hence  there  was  no  pleading  setting  forth  the 
cause  of  action  except  the  warrant  This 
pleading  was  in  the  cnstomary  brief  form, 
and  was  as  follows:  "State  of  Tennessee, 
Davidson  County.  To  any  lawful  Officer  of 
said  County:  You  are  hereby  commanded 
to  summon  Sun  Iiife  Insurance  Company  of 
America  to  personally  appear  before  me,  or 
some  other  acting  justice  of  the  peace  for 
said  county,  to  answer  the  complaint  of  W. 
A.  Hlnton  in  a  plea  of  debt  by  insurance 
policy  $100.00  under  $500.  Given  under  my 
band  and  seal  this  22nd  day  of  May,  1002. 
H.  H.  Clark,  J.  P." 

His  honor,  the  circuit  Judge,  was  properly 
requested,  under  the  section  of  the  Code  Just 
quoted,  to  make  written  findings  of  fact  and 
law,  and  did  so  in  the  following  language: 

"(1)  The  defendant  Issued  one  of  its  or^ 
dlnary  policies  upon  the  Ufe  of  Ella  M.  Bur- 
nett, December  2,  1895.  It  Is  conceded  that 
the  policy  was  regularly  issued,  and  the 
premium  paid  up  till  March  24,  1902.  The 
next  payment  due  was  March  31st,  which 
Burnett  failed  to  pay,  and  three  other  pay 
days  were  passed  likewise  without  payment. 

"(2)  The  court  finds  as  a  matter  of  fact 
that  the  Insured  was  four  weeks  In  arrears 
In  the  payment  of  the  weekly  dues  provided 
for  In  the  contract 

"(3)  On  the  24th  of  April  the  assistant 
superintendent  at  Nashville,  Sogers,  mailed 
to  the  home  office  at  Louisville  a  statonent 
of  those  in  arrears  the  four  weeks,  and 
among  the  names  presented  was  that  of  the 
Insured.  The  company,  through  the  home 
office  at  Louisville,  returned  to  the  local  of- 
fice at  Nashville  a  list  of  the  policies  lapsed 
by  the  company,  and  the  Insured's  name  was 
amongst  that  list,  to  take  effect  April  28th, 
and  the  defendant  in  this  case  insists  that 
the  Insured  was  more  than  four  weeks  in  er- 
rears,  and  her  policy  had  never  been  re- 
vived, In  conformity  witb  the  rules  of  the 
company;  that  they  had  a  right  to  lapse  and 
had  lapsed  her  policy  to  take  effect  April 
asth,  as  stated. 

"(4)  The  Insured  died,  as  is  conceded,  on 
the  11th  of  May  thereafter.  The  proof  shows 
that  on  the  26th  of  April  the  insured  paid 
to  the  local  office  in  Nashville  |1.00,  and  It  Is 
insisted  that  by  virtue  of  tliat  payment  her 
back  dues  were  fully  covered,  and  her  dues 
more  than  paid  to  the  date  of  her  death,  and 
that  by  the  acceptance  of  said  $1.00  on  the 
26tb  of  April  the  company  waived  any  rights 
they  may  have  bad  to  have  lapsed  the  policy. 

"dS)  The  receipt  given  for  the  $1.00  says 
z''  as   follows:     'Beceived    from    Ella    Burnett 

$1.00,  being  the  arrears  on  policy  No. , 

which  the  applicant  desires  the  company  to 
revive.  Under  no  circumstances  will  the 
company  be  liable  under  said  policy.  In  case 
of  death,  until  the  policy  has  been  revived  on 
the  books  of  the  company,  and  the  money 
credited  im  tbe  premium  receipt  book  be- 


longing   to   said   policy,     [fflgned]    Eogan, 

Agent' 

"(0)  A  stipulation  in  the  face  of  the  policy 
];»t>vldes  that  when  a  party  is  In  arrears  for 
four  weeks,  and  desires  to  -  be  reinstated, 
upon  the  payment  of  all  arrears  the  company 
will  reinstate  the  party  If  the  physical  ex- 
amination shall  be  satisfactory. 

"(7)  Across  the  face  of  said  receipt  is  the 
following:  'If  the  company  accept  the  revival 
application,  the  amount  paid  will  be  cred- 
ited on  the  premium  receipt  book  belonging 
with  the  policy;  otborwlse  the  money  will 
be  returned.' 

"{Si  The  defendant  insists  that,  while  It 
received  this  money,  it  had  no  opportunity 
to  make  the  personal  examination  of  the  in- 
sured, to  see  if  she  was  in  proper  condition 
for  them  to  have  been  willing  to  revive  the 
policy;  that  her  address  was  unknown  to 
them,  and  she  could  not  be  found  for  the 
puriKwe. 

"The  company  had  a  stipulation  with  the 
Insured  that  her  address  should  always  be 
furnished  to  It 

"(9)  Between  the  time  the  dollar  was  paid 
and  her  death  was  17  days;  and 

"(10)  The  court  is  of  opinion,  and  ao  holds, 
that  It  was  their  duty,  under  their  contract 
and  agreement  with  the  insured,  to  have 
found  her  and  made  such  examination  as 
they  desired.  But,  faiUng  in  this,  the  in- 
sured had  a  right  to  presume,  as  they  did 
not  return  her  money  to  her,  that  they  had 
accepted  her  money  and  revived  her  policy, 
and  that,  therefm^,  they  cannot  now  Insist 
upon  the  nonpayment  of  the  sum  stipulated 
in  the  policy. 

"(11)  Therefore  the  eoort  holds,  and  so 
finds,  that,,  while  the  Insured  had  been  in 
arrears  upon  her  policy  more  than  the  four 
weeks  stipulated  in  the  policy,  yet,  having 
tendered  and  paid  to  the  company,  or  its 
duly  authorized  agent,  a  sum  that  more  than 
paid  all  dues  to  the  company,  and  they  hav- 
ing held  the  same  seventeen  days  withoot 
making  an  examination  of  her,  or  offering  to 
do  so,  and  failing  to  return  her  the  money, 
they  thereby  waived  any  rig^t  ttiey  may 
have  had  in  the  premises;  and  it  being  con- 
ceded that  the  insured  di^.  Judgment  will 
be  rendered  against  the  defendant  company 

for  $ and  Interest  thereon  from  the 

time  same  should  have  been  paid  to  this 
date." 

On  the  foregoing  findings.  Judgment  was 
rendered  against  the  company  for  $166,  the 
amount  of  the  policy,  and  $1.67  interest,— 
In  all  $157.67,— and  all  of  the  costs  of  the 
cause,  and  an  appeal  was  prayed  and  ob- 
tained by  the  company. 

On  comparing  these  findings  with  the  bill 
of  exceptions,  it  appears  that  certain  im- 
portant facts  are  omitied.  Among  those 
omissions  is  the  policy  Itself.  This  being 
the  contract  sued  on.  It  constitutes  not  only 
an  Important  fact  but  a  vital  one.   His  honor 
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says  tbat  the  company  Issued  one  of  Its  or- 
dinary policies,  but  does  not  state  what  the 
terms  of  such  ordinary  policies  are.  In 
reaching  the  conclusion  stated  In  the  several 
findings,  his  honor  OTldeutly  had  before  him 
the  policy,  and  In  determining  vrhether,  un- 
der the  facts  stated  In  the  first  policy,  the 
defendant  in  error  was  In  arrears,  construed 
the  policy:  but  this  court,  not  being  able  to 
took  at  the  policy  for  the  purpose  of  deter- 
mining the  merits,  because  not  contained  in 
his  honor's  findings,  cannot  review  his  con- 
struction, and  thereby  decide  as  to  its  cor- 
rectness or  the  contrary. 

The  third  finding  cannot  be  properly  un- 
derstood vrlthont  reference  to  certain  facts 
appearing  in  the  testimony,  but  not  included 
in  bis  honor's  findings.  In  respect  of  the 
practice  of  the  company  in  carrying  out  cer- 
tain provisions  of  the  policy  covering  for- 
feitures for  the  nonpayment  of  premiums; 
nor  can  it  be  understood  without  those  pro- 
visions of  the  policy.  Without  these  facts  it 
is  not  possible  to  understand  the  signiflcance 
of  the  act  of  the  superintendent  In  mailing 
the  list  referred  to  to  the  home  office,  or 
the  returning,  by  the  home  ofilce,  of  its  list 
to  the  saperintendent  at  KashvlUe,  and  the 
(Igniflcance  of  the  statement  that  that  list 
was  to  take  effect  on  April  28th. 

The  bearing  of  the  facts  contained  In  the 
fonrtb  finding  cannot  be  fnlly  ascertained 
without  a  reference  to  and  a  construction  of 
certain  clauses  of  the  policy. 

The  provisions  of  the  receipt  referred  to  In 
the  fifth  finding  cannot  be  understood  wlth- 
oat  a  reference  to  the  method  pursued  by 
the  company  and  Its  policy  holders,  under 
the  practice  of  the  company,  in  cases  where 
policies  are  sought  to  be  revived  after  lapse, 
which  is  fully  shown  in  the  testimony. 

The  seventh  finding  cannot  be  fully  under- 
stood without  this  additional  fact,  and  a 
farther  explanation  of  what  is  meant  by  the 
premium  receipt  book,  and  Its  office  In  the 
business  of  the  company.  In  the  matter  of 
the  reviving  of  policies;  all  of  which  Is  fully 
shown  In  the  testimony. 

The  first  paragraph  of  the  eighth  finding 
does  not  state  facts,  but  only  one  of  the 
defendant's  contentions.  The  facts  appear  in 
the  evidence  showing  whether  this  conteu- 
tlon  was  a  meritorious  one  or  not,  but  they 
are  not  set  out  in  his  honor's  findings.  It  is 
stated  in  the  second  paragraph  of  this  eighth 
finding  that  the  Insured  had  agreed  to  fur^ 
nish  her  address  to  the  company,  but  his 
honor's  findings  do  not  show  whether  the 
address  was  In  fact  furnished.  There  was 
Bofflclent  testimony  upon  the  point  to  sup- 
port a  finding  one  way  or  the  other. 

The  bearing  of  the  tenth  finding  cannot  be 
folly  understood  without  having  before  us 
the  terms  of  the  contract,— that  is,  of  the 
policy,— and  likewise  a  statement  of  the  prac- 
tice of  the  company  In  the  matter  of  reviving 
policies.  Only  in  the  light  of  these  addi- 
tional  facts   could   the   coort   properly   de- 


termine whethei'  the  assured  had  the  right 
to  rest  upon  the  presumption  contidned  In 
the  said  tenth  finding. 

The  same  is  true  of  the  eleventh  finding. 
It  is  impossible  to  correctly  determine 
whether  the  waiver  there  adjudged  was  cor- 
rectly adjudged,  without  having  before  us 
the  additional  facts  Just  referred  to. 

In  the  preceding  review  of  his  hon&r's  find- 
ings we  purposely  passed  over  the  sixth  one. 
We  now  return  to  it  It  Is  insisted  In  the 
defendant's  brief  that  no  such  stipulation 
appears  In  the  policy.  The  contention  is  cor- 
rect. Nothing  of  this  kind  appears  in  the 
face  of  the  policy,  or  anywhere  In  or  on  the 
policy.  There  Is  some  evidence  contained 
In  the  testimony  of  the  witnesses  as  to  the 
practice  of  the  company  in  the  matter  of  the 
reviving  of  policies  bearing  upon  the  point, 
but  nothing  in  the  policy  Itself. 

Taking  all  of  his  honor's  findings  together, 
It  is  perceived  from  what  we  have  already 
said  that  they  are  not  sufficiently  full  to 
enable  us  to  base  any  Judgment  upon  them, 
owing  to  the  omission  of  the  Important  facts 
which  we  have  referred  to. 

The  question  now  to  be  determined  is 
whether  this  court  should  disregard  the  find- 
ings of  the  court  below,  and  ascertain  the 
facts  for  Itself,  or  whether  the  cause  should 
be  reversed,  and  remanded  for  a  new  trial. 
When  the  case  is  tried  before  the  circuit 
Judge  without  the  intervention  of  a  Jury,  and 
he  merely  renders  Judgment  without  making 
any  special  findings  of  fact,  the  practice  is 
for  this  court,  under  the  IlmltationB  below 
stated,  to  examine  the  record,  and  render 
such  Judgment  on  the  facts  at  large  as  the 
circuit  Judge  should  have  rendered.  Fogg 
V.  GIbbs,  8  Baxt  409;  Wheeler  v.  State,  9 
Helsk.  393;  Dawson  v.  Holt,  11  Lea,  580, 
47  Am.  Rep.  312;  Smith  v.  Hubbard,  85 
Tenn.  306,  2  S.  W.  669;  EUer  v.  Richardson, 
80  Tenn.  5T6,  16  S.  W.  650;  Glasgow  v.  Tur- 
ner, 91  Tenn.  165,  167,  18  S.  W.  261;  Sim- 
mons V.  Leonard,  91  Tenn.  183,  194,  18  S. 
W.  280,  30  Am.  St  Kep.  875;  Woodall  v. 
Foster,  91  Tenn.  195,  198,  199,  18  S.  W.  241; 
Montague  v.  Thomason,  01  Tenn.  168,  176, 
18  8.  W.  264;  Cowan  v.  Singer  Mfg.  Co.,  92 
Tenn.  376,  384,  21  S.  W.  663.  But  whUe  this 
Is  the  general  rule,  the  court  will  depart  from 
It,  and  remand  for  a  new  trial,  when  Justice 
seems  to  require  it  In  the  special  .case.  Set- 
tle V.  Marlow,  12  Lea,  474.  The  same  rules 
govern,  even  when  a  special  finding  of  facts 
and  law  is  filed  by  the  circuit  Judge,  no  re- 
quest imder  the  statute  for  such  special  find- 
ing having  been  made  of  him.  Stephens  v. 
Mason,  90  Tenn.  512,  42  S.  W.  143.  Of 
course,  it  is  to  be  understood  that  in  this 
class  of  cases  those  tried  by  the  Judge  with- 
out the  Intervention  of  a  Jury,  and  without 
a  legal  request  for  written  findings,  his  Judg- 
ment and  his  voluntary  findings  if  he  file 
any,  are  to  be  treated  like  the  verdict  of  a 
jury  when  attacked  on  the  ground  that  there 
is  no  evidence  to  support  such  Judgment  or 
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the  flndiDga,  as  the  case  may  be.  In  such  a 
case  the  court  will  refer  to  the  bill  of  ex- 
ceptions to  ascertain  whether  there  Is  any 
evidence  to  sustain  the  Judgment  Upon  dis- 
covering such  evidence,  no  other  objection 
being  made,  or,  if  made,  not  being  found  ten- 
able, the  court  will  affirm.  If  upon  such 
reference  to  the  bill  of  exceptions  no  evidence 
Is  found  to  support  the  findings  or  Judgment, 
or  if  they  were  based  upon  incompetent  evi- 
dence duly  objected  to,  or  rendered  after 
excluding  competent  evidence,  or  if  they  are 
found  fatally  erroneous  upon  other  grounds, 
this  court  will  then,  upon  a  consideration 
of  the  testimony  at  large,  render  such  Judg- 
ment as  the  circuit  Judge  should  have  ren- 
dered without  a  remand,  except  in  the  class 
of  cases  referred  to  In  Settle  v.  Marlow,  su- 
pra. But  In  the  class  of  cases  we  now  have 
before  us  the  court  can  look  to  the  bill  of 
exceptions  only  for  the  purpose  of  ascertain- 
ing whether  there  is  any  evidence  to  support 
the  findings,  or  any  part  of  them,  when  at- 
tacked on  the  ground  that  there  is  no  evi- 
dence to  support  tbem;  or  for  the  purpose  of 
passing  vpon  questions  of  evidence;  or  for 
the  purpose  of  ascertaining  whether  such 
findings  contain  a  substantial  response  to 
the  contentions  of  the  parties  as  they  appear 
in  the  evidence  considered  in  relation  to  the 
pleadings;  or  whether  such  findings,  when 
considered  in  the  relation  just  indicated,  are 
intelligible,  and  constltnte  a  substantial  re- 
sponse to  the  request  for  findings  in  accord- 
ance with  the  statute.  If  such  examination 
shall  result  favorably  to  the  technical  frame 
and  substance  of  the  findings,  then  the  court, 
confining  Itself  wholly  to  the  facts  contained 
in  the  findings,  will  determine  the  question  of 
law  arising  upon  those  facts,  and  either  af- 
firm, modify,  or  reverse  the  Judgment  of  the 
court  below.  But  If,  on  objection  made,  it 
is  discovered  that  there  is  no  evidence  to  sup- 
port the  findings,  or  that  some  substantial 
part  of  them  is  open  to  this  objection,  or  if 
a  substantial  error  is  made  as  to  the  admis- 
sion or  rejection  of  testimony,  or  if  it  be 
ascertained  that  the  findings  do  not  contain 
a  substantial  response  to  the  request,  or 
that  they  are  unintelligible,  or  so  framed  that 
no  Judgment  can  be  safely  pronounced  there- 
on one  way  or  the  other,  the  court  will  re- 
verse and  remand  for  a  new  trial.  This  Is 
the  practice  in  the  special  class  of  cases  we 
have  before  us.  McHale  v.  Wellman,  101 
Tenn.  150,  153,  4C  S.  W.  448.  And  see  Stan- 
ley V.  Donoho,  16  Lea.  495. 

In  this  case,  counsel  for  each  side  have  dis- 
cussed the  matters  arising  without  much 
reference  to  the  findings  of  the  circuit  Judge, 
and  have  based  their  respective  arguments 
upon  facts  found  in  the  bill  of  exceptions, 
but  not  contained  in  bis  honor's  findings. 
This  is  not  the  proper  practice.  This  court 
cannot  look  to  the  bill  of  exceptions  in  this 
kind  of  case  except  for  the  purpose  already 
indicated;  nor  can  the  counsel.  It  is  the 
duty  of  counsel  in  the  court  below  to  call  the 


court's  attention  to  any  material  facta  omit- 
ted, and  ask  to  have  them  incorporated.  If 
this  be  not  done,  or  if,  for  any  reason,  the 
case  be  allowed  to  come  to  tUs  court  with 
findings  so  framed  as  that  Judgment  cannot 
be  safely  pronounced  thereon  in  favor  of  ei- 
ther party,  all  we  can  do  is  to  reverse,  and 
remand  for  a  new  trial.  Such  must  be  the 
Judgment  in  the  present  case.  Therefore,  the 
petition  for  rehearing  havbig  been  granted, 
the  Judgment  heretofore  rendered  in  this 
court  affirming  the  Judgment  of  the  court 
below  will  be  set  aside,  and  the  Judgment  of 
that  court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


DARLINGTON   et   al.    v.    MISSOUBI    PAC. 
RY.  CO.* 

(Court  of  Appeals  at  St  Louis,  Mo.     Dec.  9, 
1902.) 

RAILROADS-CARRIAOB  OF  FREIQBT— DEMUR- 
RAGE CHARGES— RIGHT  TO  MAKE-LIEN— DE- 
LIVERY OF  FREIGHT— WHAT  CONSTITUTES— 
CONVERSION— SWITCH  TRACKS  ON   PRIVATE 

LAND— TITLE  OF  COMPANY- LICENSE. 

1.  Where  a  switch  connectiug  with  the  side 
track  of  a  railroad  company  was  pat  in  on  pri- 
vate land  for  the  convenience  of  the  tenants  of 
the  owner,  but  also  for  the  profit  of  the  rail- 
road company,  and  partly  at  its  expense,  the 
railroad  company  had  a  license,  coupled  with 
an  interest  in  the  switch,  and  aa  snch  licensee 
had  the  right  to  move  its  engines  thereon  to  set 
in  or  take  out  cars  consigned  to  the  tenants. 

2.  Such  license  could  not  be  arbitrarily  or  sud- 
denly revoked. 

3.  A  tenant  who  leased  part  of  the  land  with 
the  switch  on  it  and  wiui  knowledge  of  the 
uses  made  of  it  by  the  railroad  company,  had 
no  power  to  revoke  the  license,  or  to  interfere 
with  the  company's  use  of  the  switch,  so  long 
as  the  license  was  not  abused. 

4.  Action  of  a  railroad  company  in  swltdiing 
cars  containing  lumber  onto  a  switch  on  private 
land,  of  which  the  consignee  was  tenant,  for  the 
purpose  of  allowing  them  to  tie  nnloaded.  did 
not  operate  to  deprive  it  of  dominion  over  the 
cars  or  over  the  lumber  remaining  therein,  and 
did  not  preclude  it  from  repossessing  itself  of 
the  cars  and  lumber  for  the  purpose  of  enforcing 
a  lien  on  the  lumber. 

5.  A  railroad  company  has  the  right  to  make 
a  rule  requiring  its  consignees  to  unload  their 
freight  from  its  cars  within  a  reasonable  time, 
or  pay  a  reasonable  sum  per  day  as  a  demur- 
rage charge  for  detention  of  the  cars  beyond 
such  time. 

6.  A  railroad  company  may  have  a  lien  for 
demurrage  charges,  even  without  express  stipu- 
lation therefor  in  the  contract  of  shipment 

7.  Where  a  bill  of  lading  required  the  con- 
signee to  unload  the  shipment  from  the  com- 
pany's cars  within  48  hours,  or  pay  a  demur- 
rage charge,  but  the  right  of  the  company  to 
remove  the  oars  and  warehouse  the  shipment 
was  not  complete  until  72  hours  had  expired, 
and  the  company  removed  a  car  not  fully  un- 
loaded after  the  48  hoars  had  expired,  but 
within  the  72-hour  period,  it  was  guilty  of  con- 
version. 

8.  A  consignee  of  freight  was  not  excused 
from  noncompliance  with  his  duty  to  unload  it 
from  the  cars  within  the  time  stipulated  in  the 
bill  of  lading  by  reason  of  the  extreme  condi- 
tion of  the  weather. 


'Rehearing  denied  March  S,  1903. 

T  6.  8m  Carrier*,  vol.  «,  Cant  Dig.  U  ttl.  8M. 
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Appeal  from  St  Louis  circuit  covirt;  War- 
"wick  Hough,  Judge. 

Action  for  converBlon  by  Evans  R.  Darling- 
ton and  others  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reyersed. 

The  petition  is  as  follows:  "The  plalntiflTs, 
JSvans  B.  Darlington,  James  O.  Berryhlll, 
&nd  Samuel  L.  Beriyliill,  state  that  they  are 
partners,  and  as  such  are  engaged  in  the  lum- 
ber business  under  the  firm  name  and  style  of 
E.  R.  Darlington  &  Co.;  that  the  defendant, 
the  Missouri  Pacific  Railway  Company,  Is  a 
railroad  company  organized  and  Incorporated 
and  operating  a  railroad  under  the  laws  of 
the  state  of  HIssourL  Complaining  of  said 
defendant,  the  said  plaintiffs,  for  first  cause 
of  action,  aver  that  heretofore,  on  or  about 
December  16,  1901.  at  the  dty  of  St  Louis, 
aforesaid,  the  said  defendant  with  force  and 
arms,  without  leave,  wrongfully  seized,  took, 
and  carried  away  cortaln  of  the  goods  and 
chattels  of  plaintiffs,  and  then  tn  the  posses- 
sion and  control  of  plaintiffs,  to  wit  1.600  feet 
of  16-foot  white  pine  lumber  of  the  value  of 
$40,  13,277  feet  of  white  pine  boards  of  the 
value  of  $33&66,  561  feet  clear  fir  flooring  of 
the  value  of  $28.05,  28  feet  clear  fir  fiooring 
of  the  value  of  $1.19,  4,888  feet  clear  fir  fioor- 
ing of  the  value  of  $195.52,— being  of  a  total 
value  of  $603.32,— and  converted  the  same  to 
its  own  use,  and  other  wrongs  to  the  plaintiffs 
then  and  there  did,  against  the  peace  of  the 
state  of  Missouri,  and  to  the  actual  damage 
of  plaintiffs  in  the  sum  of  $700;  that  said 
taking  was  wrongful,  by  force,  malicious, 
and  oppressive.  Wherefore  plaintiffs  de- 
mand Judgment  for  seven  hundred  dollars, 
the  actual  damage'as  aforesaid,  and  also  for 
three  thousand  dollars  as  punitive  damages, 
together  with  costs,"  The  answer  was  a  gen- 
eral denial.  The  evidence  is  that  the  Mer- 
chants' &  Manufacturers'  Railroad  Ware- 
house Company,  a  corporation,  is  the  owner  in 
fee  of  a  strip  of  ground,  about  500  feet  'nc«th 
of  Chouteau  avenue,  in  the  city  of  St  Louis, 
and  abutting  the  Missouri  Pacific  Railway 
Company's  right  of  way.  and  running  paral- 
lel with  It  for  a  distance  of  about  2,000  feet 
In  the  summer  of  1891  an  arrangement  was 
agreed  to  between  the  Merchants'  &  Manu- 
facturers' Railroad  Warehouse  Company  and 
the  Missouri  Pacific  Railway  Company. ^where- 
by the  railroad  company  built  a  switch  track 
on  and  along  the  strip  of  land  where  It 
abuts  the  railroad  right  of  way.  and  con- 
nected it  at  each  end  with  its  own  side 
track.  The  railroad  company  bore  the  «c- 
pense  of  constructing  the  switch  and  the  Mer- 
chants' &  Manufacturers'  Railroad  Warehouse 
Company  paid  for  the  rails  and  other  material 
used  hi  the  construction  of  so  much  of  it  as  is 
located  on  Its  land.  In  February,  1896,  the 
Merchants'  &  Manufacturers'  Railroad  Ware- 
boose  Company  leased  to  the  plaintiffs  for  a 
term  of  sis  years  180  feet  of  the  largo:  strip, 
with  the  right  to  use  the  entire  switch  on  its 
premises  with  other  tenants  of  the  lessor. 


Plaintiffs  are  wholesale  and  retail  dealers  In 
lumber.  Their  lumber  is  received  In  car-load 
lots,  and  they  generally  had  thdr  cars  con- 
signed and  billed  to  the  defendant  who,  on 
their  arrival  in  the  city  of  St.  Louis,  would 
take  charge  of  the  cars  so  consigned,  and  place 
them  on  the  switch  in  plaintiffs'  yards.  On 
December  12,  1001,  defendant  received  from 
its  connections  tn'O  car  loads  of  dressed  lum- 
ber for  delivery  to  plaintiffs,— one  from  Port- 
land, Or.;  the  other  from  Chippewa  .  Falls, 
Wis.  On  the  same  day,  at  about  11  o'clock 
a.  m.,  the  defendant  placed  these  cars  on  the 
switch  in  the  Darlington  Company's  yards  to 
be  unloaded  by  plaintiffs.  Plaintiffs  paid  the 
freight  charges,  and  unloaded  a  part  of  the 
lumber.  About  nocju  on  December  16,  1901, 
defendant's  demurrage  clerk,  finding  the  two 
cars  partially  unloaded,  presented  plaintiffs  a 
bill  for  $2  demurrage  charges  on  the  cars. 
Darlington,  one  of  the  plaintiffs,  to  whom  the 
bill  was  presented,  called  up  the  chief  clerk 
by  telephone  in  the  office  of  the  railroad  com- 
pany, with  whom  he  said  the  plaintiffs  usual- 
ly did  business,  and  had  a  telephonic  conver- 
sation with  him  about  the  demurrage  charges. 
His  evidence  of  this  conversation  is.  In  sub- 
stance, as  follows:  "I  told  him  that  the  lum- 
ber In  the  cara  was  our  property;  that  we 
had  paid  for  It;  that  we  had  paid  their  char- 
ges, and  that  we  owed  them  nothing  on  It; 
and  tliat  I  would  not  pay  these  car  service 
charges,  because  they  were  unjust,  as  we  had 
not  time  to  onload  them,  owing  to  the  bad 
weather.  Well,  we  had  some  talk  back  and 
forth.  He  said  that  he  would  have  to  order 
the  cars  out  unless  I  paid  the  charges.  'Well.' 
I  said,  as  a  compromise.  'I  will  do  this:  I  will 
pay  these  charges  If  you  will  promise  to  re- 
fund thf m.  You  have  a  car-service  rule  which 
permits  the  refunding  of  car-service  charges 
on  account  of  bad  weather;'  and,  I  said:  'We 
certainly  had  bad  weather.  There  is  no  ques- 
tion about  that;  and  if  you  will  Just  say  that 
you  will  refund  these  charges,  I  will  pay  the 
young  man  the  two  dollars,  and  we  will  let 
It  go  and  you  can  make  a  refund  later  on, 
and  we  will  unload  the  cars.'  He  said:  'No, 
I  won't  promise  that  You  will  have  to  pay 
the  two  dollars,  or  we  will  take  the  cars  out' 
Well,  I  told  him  that  he  had  no  right  to  take 
the  cars  out  It  was  my  property;  It  was  in 
my  possession;  It  was  on  my  property;  and 
he  had  no  right  to  come  in  there  and  take 
them  out  without  my  consent."  Witness  then 
testified  that  the  next  thing  he  knew  relating 
to  the  transaction  was  that  about  noon  one  of 
the  switch  engines  of  the  Missouri  Pacific 
Railway  Company,  with  a  crew  consisting  of 
an  engineer,  fireman,  and  two  switchmen, 
came  onto  plaintiffs'  switch,  backed  down  to 
the  two  cars,  and  hauled  them  off,  they  con- 
taining the  lumber  described  in  the  petition 
belonging  to  plaintiffs,  and  hauled  It  away, 
and  that  he  had  not  seen  the  lumber  since. 
The  engine  came  in  over  the  Darlington  switch 
and  track,  and  Into  the  Darlington  yard.  Wit- 
ness went  down  and  told  the  switch  crew 
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that  tbey  must  not  take  the  cars;  tbat  they 
had  no  right  to  do  so,  and  he  did  not  want 
them  taken;  that  be  wanted  to  finish  unload- 
ing them.  At  first  the  man  In  charge  of  the 
crew  said  he  was  coming  In  there  to  poll  some 
cars  down  below.  He  would  not  tell  witness 
whether  or  not  he  was  going  to  take  the  cars 
with  the  Darlington  lumber.  Could  hardly 
get  any  answer  from  him  as  to  what  he  was 
going  to  do,  although  witness  insisted  on 
knowing.  Witness  stood  on  the  track,  pro- 
testing against  the  entry  or  removal  of  the 
cars,  but  the  engine  kept  backing  down  on 
blm,  and  it  got  so  close  to  him  that  he  had  to 
Jump,  or  be  run  over.  He  Jumped.  When 
he  got  off  the  track,  the  engine  kept  on  down 
to  where  the  cars  were,  coupled  on  to  them, 
pushed  them  out  and  awajr.  All  this  occurred 
inside  of  the  Darlington  lot,  on  the  plaintiffs' 
switch,  about  noon,  Monday,  December  16, 
1901. 

It  Is  Qonceded  that  defendant  and  thehr 
railroad  associates  have  car-service  rules, 
one  of  which  Is,  when  freight  in  car-load 
lots  Is  to  be  unloaded  by  the  own»  or  con- 
signee, he  Is  allowed  48  hours,  excluding 
Sundays,  In  which  to  unload  the  car,  after  It 
Is  set  In  place  for  that  purpose;  that  after 
the  lapse  of  48  hours  from  the  time  the  car 
Is  placed  for  unloading  the  railroad  company 
charges  as  demurrage  $1  per  day  per  car 
for  each  day  the  car  remains  unloaded;  and 
that  plaintiffs  were  familiar  with  the  rule. 
On  the  back  of  the  bill  of  lading  for  the 
Chippewa  Falls  shipment  was  the  following: 
"All  car-load  freight  shall  be  subject  to  a 
minimum  charge  for  trackage  and  rental  of 
$1.00  per  car  for  each  24  hours  detention,  or 
fractional  part  thereof,  after  the  expiration 
of  48  hours  from  its  arrival  at  destination; 
and  after  the  expU-ation  of  72  hoars  this 
company  shall  be  at  liberty  to  unload  and 
store  the  freight  In  a  warehouse  of  Its  own, 
or  unload  and  deliver  to  a  warehouseman. 
And  the  consignor  or  consignee  shall  pay  the 
C,  M.  &  St.  P.  Ry.  Company  the  expense  of 
unloading  and  warehousing  same,  and  for 
such  expense  this  company  shall  have  a  lien 
upon  the  freight  In  addition  to  Its  own 
freight  charges  and  back  charges."  This  car 
was  consigned  to  plaintiffs.  On  the  Portland 
bin  of  lading  Is  the  following:  "It  Is  ex- 
pressly understood  and  agreed  that  ship- 
ments of  car  load  or  less  than  car-load  freight, 
requiring  the  entire  use  of  a  car,  will  be  sub- 
ject to  demurrage,  In  accordance  with  the 
current  rules  and  regulations  of  the  com- 
pany delivering  the  said  goods  at  points  of 
destination.  In  case  such  car  is  detained  oyet 
48  hours  In  loading  or  unloading."  This  car 
was  consigned  to  defendant  Plaintiffs  nev- 
er saw  either  of  these  bills  until  offered  in 
evidence  by  the  defendant  Plaintiffs  offer- 
ed evidence  tending  to  show  that  from  the 
Friday  morning  the  cars  were  placed  until 
Saturday  noon  It  was  raining  continuously, 
and  was  so  extremely  cold  that  their  men 
could  not  work  and  unload  the  lumber,  and 


haul  It  to  their  sheds.  There  was  counter- 
vailing evidence  to  the  effect  that  It  did  not 
rain,  and  that  plaintiffs'  men  were  at  woi^ 
unloading  other  cars,  which  had  come  in  be- 
fore the  two  In  question.  At  the  close  of 
the  evidence  the  defendant  offered  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  which  the  court  refused.  Defend- 
ant then  offered  six  other  Instructions  in  line 
with  the  following:  "The  court  instructs  the 
Jury  that  If  you  believe  fh>m  the  evidence 
that  prior  to  the  arrival  of  the  lumber  in  con- 
troversy at  St  Louis  defendant  had  adopted 
a  rule  that  consignees  of  car-load  freight 
would  be  allowed  forty-eight  hours'  free  time 
after  setting  of  the  oar  (m  the  switch  for  un- 
loading, and  for  every  twenty-four  boars 
thereafter  that  the  car  was  detained  for  un- 
loading a  demurrage  or  storage  charge  of 
11.00  per  car  would  be  made,  and  that  said 
rule  was  known  to  plaintiffs  before  the  ar- 
rival of  said  lumber  at  St.  tiouls,  and  that 
defendant  placed  the  cars  containing  the 
lumber  in  controversy  on  the  switch  track  in 
plaintiffs'  yard  In  the  city  of  St.  Louis  for 
unloading,  and  that  plaintiffs  neglected  or 
refused  to  unload  said  lumber  before  7  a.  m. 
of  December  16,  1901,  then  the  defendant 
had  the  right  to  charge  plaintiffs  $1.00  per 
car  for  each  and  every  24  hours  that  said 
cars  remained  unloaded  on  the  track  In 
plaintiffs'  yard  after  that  time;  and  If  you 
believe  from  the  evidence  that  plaintiffs  re- 
fused to  pay  defendant,  on  demand,  any  de- 
murrage charges  that  may  have  accrued  on 
said  cars,  as  aforesaid,  then  defendant  had 
the  right  to  remove  the  cars  containing  said 
lumber  from  said  switch  track,  and  refuse 
to  deliver  said  lumber  to  plaintiffs  until  they 
paid  the  demurrage  charges  accrued  there- 
on, as  aforesaid,  and  your  verdict  will  be  for 
defendant"— all  of  which  were  refused.  For 
the  plaintiffs  the  court  gave  the  following  In- 
structions: "(1)  The  court  instructs  the  Jury 
that  the  gist  of  this  action  Is  the  unlawful, 
wrongful,  and  forcible  taking  and  carrying 
away  of  the  property  of  the  plaintiffs,  name- 
ly, the  lumber  described  in  the  petition,  from 
the  possession  of  the  plaintiffs  by  the  defend- 
ant. If,  therefore,  the  Jury  find  that  on  or 
about  December  16,  1901,  the  plaintiffs  were 
the  owners  and  in  possession  of  the.  luml>er 
described  in  the  petition,  and  that  the  de- 
fendant railroad  company,  by  its  agents  and 
employes,  at  the  city  of  St  Louis,  unlavrfully 
and  wrongfully  interfered  with  said  plain- 
tiffs' possession  by  forcibly  seizing,  taking, 
and  carrjing  away  said  lumber  without  law- 
ful right,  and  against  the  will  of  plaintifrs, 
then  the  Jury  should  find  the  Issues  for  the 
plaintiffs.  (2)  If  the  Jury  find  from  the  evi- 
dence that  the  defendant  placed  the  two  cars 
containing  the  lumber  on  that  portion  of  the 
side  track  or  switch  which  is  on  plaintiffs' 
yard  or  premises  in  this  city,  in  position  for 
and  for  the  purpose  of  enabling  the  plaintiffs 
to  unload  said  lumber  from  the  cars,  this 
constituted  a  delivery  of  the  lumber  In  said 
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can  to  plaintiffs;  and  If  jou  further  find 
that  prior  to  or  at  tbe  time  of  such  delivery 
tlie  plaintiffs  bad  paid  defendant  tlie  freight 
and  all  other  charges  due  on  said  lumber  up 
to  the  time  of  so  placing  said  cars,  then  the 
court  instructs  yon  that  defendant  had  no 
right  or  lawful  authority,  without  the  leave 
of  plaintiffs  and  against  their  will,  to  take 
possession  of  the  cars  containing  said  lum- 
tjer,  and  haul  them  away  from  the  premises 
of  plaintiffs,  even  if  charges  for  'car  serv- 
ice' or  'demurrage,'  as  it  is  sometimes  called, 
had  accrued  after  said  delivery  by  reason 
of  the  detention  of  the  cars  with  the  luml)er 
longer  than  48  hours  after  such  delivery,  or 
by  reason  of  the  failure  of  the  plaintiffs  to 
complete  the  unloading  of  all  the  lumber  from 
said  cars  within  48  hours  after  such  delivery, 
and  to  pay  defendants  for  the  'car  service' 
or  'demurrage'  claimed  for  detention  of  said 
can  after  said  48  hours  had  expired.  (3)  If 
the  jury  find  the  issues  for  the  plaintiffs,  the 
court  instructs  you  that  you  may  assess  their 
damages  at  such  sum,  not  exceeding  $700,  as 
you  may  find  from  the  evidence  was  the  rea- 
sonable value  of  the  lumber  taken  by  de- 
fendant from  plaintiffs  at  this  city  on  the 
date  it  was  so  taken,  and  you  may  also  in- 
clude Interest  at  6  per  cent  per  annum  from 
that  to  this  date  on  the  value  of  the  lumber; 
bat  the  amount,  including  interest,  must  not 
exceed  9700.  (4)  If  you  also  find  from  the 
evidence  that  such  lumber  was  taken  mali- 
ciously (that  is.  wantonly,  wrongftilly,  inten- 
tionally, and  willfully),  or  if  the  act  was  done 
oppressively  (that  is,  by  the  exercise  of  su- 
perior force),  and  for  the  purpose  of  com- 
pelling payment  of  the  demands  of  defend- 
ant, and  because  plaintiffs  refused  to  pay 
the  car  service  charges,  then  you  are  at  lib- 
erty to  assess,  in  addition  to  the  actual  dam- 
age as  aforesaid.  If  any,  such  an  amount  as, 
in  your  Judgment,  Is  a  reasonable  penalty  or 
punishment  for  the  wrong  so  done,  not,  how- 
ever, exceeding  |3,000.  But  you  are  not  au- 
thorized to  give  these  punitive  damages  un- 
less you  find  from  the  evidence  not  only  that 
defendant  took  the  lumber,  but  that  in  tak- 
ing it  it  acted  maliciously,— that  Is,  wanton- 
ly, intentionally,  wrongfully,  and  willfully; 
or  that  It  acted  oppressively,  as  above  de- 
Bncd."  No  instructions  were  given  for  the 
defendant.  The  Jury  returned  a  verdict  for 
plaintiffs,  assessing  their  actual  damage  at 
rOO,  and  the  punitive  damages  at  $1,000. 
A  timely  motion  for  rehearing  was  filed, 
pending  which  defendant  entered  a  remittitur 
of  $500  of  the  punitive  damages,  whereupon 
tbe  motion  for  new  trial  was  overruled. 
Defendant  appealed. 

Clardy  ft  Herbel,  for  appellant  Geo.  D. 
Reynolds,  for  respondents. 

BLAND,  P.  7.  (after  stating  the  facts).  1. 
Coonsel  for  both  parties  have  devoted  a  good 
deal  of  time  to  the  discussion  of  tbe  rights  of 
tbe  pames  to  the  possession  of  the  cars  aft- 


er they  had  been  placed  In  the  Darlington 
yards,  and  in  respect  to  the  right  of  the  de- 
fendant to  enter  upon  the  switch  with  Its 
engines  to  remove  the  cars  without  plain- 
tiffs' consent  The  contention  of  plaintiffs 
Is  that  they  were  in  the  possession  of  both 
the  switch  and  of  the  cars,  and  that  the 
switch  was  their  property,  and  that  defend- 
ant had  no  right  in  or  upon  it  except  by  the 
grace  of  plaintiffs.  To -the  contrary,  the  de- 
fendant contends  that  it  had  an  interest  in 
the  switch,  or  at  least  a  license  to  move  its 
engines  upon  it,  and  that  it  never  parted 
with  Its  possession  and  control  of  the  cars. 
In  the  light  of  the  circumstances  surround- 
ing the  construction  of  the  switch.  It  does 
not  seem  to  us  that  there  should  be  any  seri- 
ous contention  about  the  rights  of  the  par- 
ties in  respect  thereto.  The  switch  was  put 
in  for  the  profit  and  convenience  of  the  ten- 
ants of  the  Merchants'  &  Manufacturers' 
Railroad  Warehouse  Company  on  its  land 
and  mostly  at  its  expense,  and  also  for  tbe 
profit  of  the  defendant  railroad  company 
and  partly  at  its  expense,  so  that  for  the 
purpose  of  taking  in  and  pulling  out  cars 
consigned  to  the  tenant  of  the  Merchants' 
ft  Manufacturers'  Railroad  Warehouse  Com- 
pany defendant  had  a  license,  coupled  with 
an  Interest  in  all  that  part  of  the  switch  on 
the  private  land  of  the  Merchants'  &  Manu- 
facturers' Railroad  Warehouse  Company,  and 
as  such  licensee  had  the  unquestionable  right 
to  move  Its  engines  thereon  to  set  In  or  take 
cars  off  the  track  consigned  to  the  lessee  of 
the  Merchants'  ft  Manufacturers'  Railroad 
Warehouse  Company.  Such  a  privilege  can- 
not be  arbitrarily  or  suddenly  revoked.  Ba- 
ker V.  Railroad  Co.,  67  Mo.,  loc.  dt  272;  Dick- 
son V.  Railroad  Co.  (Mo.  Sup.)  67  S.  W.  642; 
Chiles  V.  Wallace,  83  Mo.  85;  Gibson  v.  As- 
sociation (St.  L.)  33  Mo.  App.  166;  McAUister 
▼.  Walker  (St  L.)  69  Mo.  App.  496;  House  v. 
Montgomery  (K.  C.)  19  Mo.  App.  170;  Cook  v. 
Pridgen,  45  Ga.  331,  12  Am.  Rep.  582;  Kirk 
V.  Hamilton.  102  U.  S.  68,  26  L.  Ed.  79;  Risien 
V.  Brown,  73  Tex.  135,  10  S.  W.  661;  Camp- 
bell V.  Railroad  Co.,  110  Ind.  490,  11  N.  E. 
482;  Railroad  Co.  v.  Nye,  113  Ind.  223,  15 
N.  E.  261;  Garrett  T.  Bishop,  27  Or.  349,  41 
Pac.  10.  The  plaintiffs  leased  the  land  with 
the  switch  upon  it  and  with  knowledge  of . 
the  uses  made  of  it  by  the  defendant;  and  It 
was  not  within  their  power,  as  lessees  of 
part  of  the  land,  to  revoke  the  license,  or 
to  Interfere  with  the  use  of  the  switch  by 
the  defendant  company,  so  long  as  It  did  not 
abuse  Its  license. 

2.  Plaintiffs  claim,  and  the  circuit  court 
so  held  on  the  trial,  that  the  plaintiffs  were 
In  the  possession  and  had  control  of  the 
lumber  at  the  time  the  cars  were  moved  off 
by  defendant  We  do  not  think  this  claim  Is 
exactly  correct  The  cars  were  switched  on 
the  track  in  the  plaintiffs'  yard  for  the  pur- 
pose of  being  unloaded.  To  accomplish  this 
purpose,  the  plaintiffs  were,  in  a  sense,  in 
possession  of  both  the  cars  and  theh:  con- 
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tents,  but  tbe  defendant  did  not  lose  Its 
dominion  over  the  cars  or  the  lumber  so 
long  as  it  remained  in  the  cars.  It  retained 
the  right  to  repossess  Itself  of  the  cars  after 
tbej  were  unloaded,  and  to  repossess  Itself 
of  both  cars  and  the  lumber  remaining  In 
them  for  the  purpose  of  enforcing  any  car- 
riers' lien  it  may  have  had  on  the  lumber 
existing  when  the  cars  were  placed,  or  any 
common-law  lien  acquired  after  they  were 
placed  in  plaintiffs'  yards.  After  the  cars 
were  placed,  plaintiffs  had  a  right  to  the  use 
of  them  for  a  reasonable  time  for  the  pur- 
pose of  nnloading.  Forty-eight  hours,  ac- 
cording to  defendant's  car-service  rules,  was 
allowed  as  a  reasonable  time  in  which  to 
unload.  The  rule  further  provides  that,  in 
case  the  car  should  be  retained  by  plaintiffs 
for  the  purpose  of  unloading  beyond  48 
hours,  plaintiffs  should  pay  as  demurrage  $1 
per  day  per  car  for  the  time  they  were  de- 
tained over  the  48  hours  of  free  time.  It 
is  conceded  that  plaintiffs  had  knowledge  of 
the  existence  and  terms  of  this  rule,  and  that 
they  only  objected  to  the  payment  of  the 
demurrage  charges  on  account  of  the  weath- 
er, and  it  appears  from  the  evidmce  of  Dar- 
lington that  the  rule  had  theretofore  been 
recognized  and  acted  upon  by  the  plaintiffs; 
BO  that,  leaving  out  of  consideration  the  stip- 
ulations in  the  bills  of  lading,  there  is  abun- 
dant evidence  that  plaintiffs  Impliedly  agreed 
to  be  bound  by  these  car-service  rules.  But, 
Independent  of  any  express  or  implied  con- 
tract of  plaintiffs  to  be  bound  by  the  rules, 
the  modern  doctrine  In  this  country  is  that 
the  right  to  demurrage,  In  such  circumstan- 
ces, exists  Independent  of  contract  or  statute. 
Hawgood  V.  1,310  Tons  of  Coal  (D.  C.)  21 
Fed.  681;  Huntly  v.  Dows,  55  Barb.  310; 
Miller  V.  Mansfield,  112  Mass.  2C0;  Miller  r. 
RaUroad  Co.,  88  Ga.  563,  15  S.  E.  316,  18 
I..  R.  A.  323,  30  Am.  St.  Rep.  170;  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio  &  M.  Ry.  Co.,  98 
Ky.  152,  82  8.  W.  595,  36  L.  R.  A.  850,  56 
Am.  St.  Rep.  326;  Owen  v.  Railway  Co.,  83 
Mo.  464;  McGee  v.  Railway  Co.  (K.  C.)  71 
Mo.  App.  314;  Railroad  Co.  v.  Adams  (Va.) 
18  S.  E.,  loc.  dt  675,  22  L.  R.  A.  530,  44 
Am.  St.  Rep.  916.  In  this  state  demurrage 
charges  as  to  shipments  of  grain  in  car-load 
lots  are  allowed  by  statute.  Section  1115. 
Rev.  St  1899.  The  right  to  make  the  charge, 
we  think,  is  established  by  the  modern  au- 
thorities. The  Chippewa  Falls  bill  of  lading 
expressly  stipulated  for  a  lien  for  demurrage 
charges;  the  Oregon  one  did  not  The  ques- 
tion, then,  is,  did  defendant  have  a  lien  on 
the  lumber  remaining  in  the  car  from  Oregon 
when  It  moved  It?  The  English  rule  Is  that 
no  lien  exists  for  demurrage  charges  under 
the  maritime  law  unless  it  is  expressly  pro- 
vided by  contract  (Blrley  v.  Gladstone,  8 
Maule  &  S.  205),  and  some  of  the  American 
courts  have  followed  the  English  doctrine. 
Gage  V.  Morse,  12  Allen,  410,  90  Am.  Dec. 
156;  Railway  Co.  v.  Jenkins,  103  111.,  loc. 
clt  508;   RaUway  Co.  v.  Holden,  73  111.  App. 


582;    BurUngton   &   M.   R.   Co.   T.    Oblcago 

Lumber  Co.,  15  Neb.  390,  19  N.  W.  451: 
Crommelln  v.  Railroad  Co.,  4  Keyes,  90.  Tbe 
authority  of  the  case  of  Gage  v.  Morse  is 
overturned  by  the  later  Massachusetts  case 
of  Miller  V.  Mansfield,  supra.  The  Nebras- 
ka case  followed  the  case  of  Railroad  Go.  ▼. 
Jenkins,  103  III.  588,  without  comment  Oona- 
ing  to  the  recent  cases,  we  find  the  follow- 
ing decisions  hold  that  the  right  of  lien  ex- 
ists Independent  of  contract:  McGee  v.  Rail- 
way Co.,  Miller  V.  Railroad  Co.,  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co..  Miller 
V.  Mansfield,  supra,  and  4  Elliott,  R.  R.  {  156. 
The  railroad  commissions  of  some  of  the 
states  have  recognized  the  rule  and  tbe  right 
to  enforce  demurrage  charges,— the  Kansas 
commission  In  the  case  of  Davis  v.  Missouri, 
K.  &  T.  R.  Co.,  Commissioners'  Reports  of 
Kansas  (1S91)  p.  21;  the  Iowa  conunisBlon. 
In  Rothschild  v.  Railroad,  Commisskiiiers' 
Reports  of  Iowa  (1887)  p.  783;  the  Missouri 
commission.  In  the  case  of  E.  R.  Darlingrton 
&  Co.  V.  Central  Car  Ass'n  of  St  Louis,  May 
16,  1001.  The  following  Is  quoted  from  the 
opinion  of  Judge  Toney,  as  chancellor,  be- 
fore whom  the  Kentucky  Wagon  Mfg.  Co. 
Case  was  first  heard,  as  presenting  a  sound 
and  logical  demonstration  of  the  necessity 
and  reasonableness  of  the  rule:  "Without 
the  right  of  making  and  enforcing  reason- 
able rules  and  regulations  as  to  the  deliv- 
ery of  freight  and  the  detention  of  their  cars 
by  consignees,  railroads  would  be  at  the  mer- 
cy of  individual  shippers.  In  order  to  ful- 
fill the  chief  end  of  their  creation,  viz.,  tlie 
service  of  the  public  as  common  carriers, 
they  should  be  left  free  to  establish  general 
and  reasonable  rules  and  regulations  govern- 
mg  tbe  delivery  of  freight  and  charges  for 
the  unnecessary  or  unreasonable  detention 
of  their  cars  by  consignees.  It  is  a  matter 
of  the  highest  public  interest  that  they  should 
be  accorded  this  right  and  power.  Individ- 
ual convenience  should  be  subordinate  to  tbe 
public  good,  which  demands  expedition,  reg- 
ularity, uniformity,  safety,  and  facility  in 
the  movement  of  the  freight  of  the  country, 
which  must,  of  necessity,  be  materially  ob- 
structed If  individual  consignees  are  allowed, 
without  let  or  hindrance,  to  convert  freight 
cars  on  their  arrival  with  cargoes  of  freight 
upon  their  side  tracks  into  warehouses  for 
the  storage  of  freight  at  the  suggestion  of 
their  convenience  or  Interest  As  we  have 
seen,  railroads  are  a  public  necessity,  tbe 
general  welfare  of  the  country  being  depend- 
ent upon  their  untrammeled  Interconnection, 
and  untrammeled  liberty  to  accomplish  the 
legitimate  public  purposes  of  their  organiza- 
tion. Promptness,  regularity,  and  safety  In 
the  transportation  of  passengers  and  freight 
are  essential  requisites  to  the  successful  ad- 
ministration of  the  railroad  common  car- 
rier's system  of  the  country.  These  charac- 
teristics or  qualities  are  demanded  by  the 
public  interest.  Regularity  and  system  la 
the  movement  of  their  cars,  In  the  handHi^j^ 
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of  freight,  both  In  recelying,  transportJng, 
and  delivering  It,  so  that  the  public  can 
know  -what  to  expect  and  what  it  can  depend 
apon,  are  demanded  of  railroads  by  law  and 
by  pnbllc  policy.  But  bow  can  this  be  ex- 
pected of  railroads  if  their  rolling  stock  may 
be  tied  up  and  waterlogged  upon  the  pri- 
vate Bide  tracks  and  switches  of  private  con- 
signees to  serve  as  storerooms  and  ware- 
bouses  for  fheir  freight,  without  any  power 
on  the  part  of  the  railroad  companies  to  en- 
force reasonable  rules  against  such  con- 
signees, requiring  diligence  in  the  imloading 
and  redelivery  of  their  cars?  These  public 
carriers  rely  upon  the  roiling  stock  to  meet 
the  demands  of  the  volume  of  business 
■which  they  have  to  carry.  How  can  they  In- 
sure to  consignees  and  shippers  In  general 
and  to  the  public  that  facility  of  commer- 
cial interchange  which  they  are  required  to 
afford  both  by  charters  and  by  public  law? 
How  can  they  furnish  cars  and  transporta- 
tion to  shippers  in  general,  and  discharge  the 
volume  of  traffic  business  of  their  respective 
systems,  if  their  rolling  stock  can  be  locked 
np  in  the  private  yards  of  special  consignees? 
How  can  such  carriers  know  with  any  rea- 
sonable degree  of  certainty  whether  their 
rolling  stock  at  any  given  time  is  or  will  be 
fully  up  to  the  demands  of  the  business  along 
their  lines?  Promptness,  uniformity,  and 
safety  In  the  railroad  traffic  business  of  the 
country  can  only  be  secured  by  the  adoption 
and  strict  enforcement  by  railroad  companies 
of  uniform  and  reasonable  rules  and  regu- 
lations, which  shall  be  binding  upon  all  ship- 
pers and  consignees  alike,  with  reference  to 
the  reception,  transportation,  and  delivery  of 
freight.  These  qualities  In  railroad  admin- 
istration It  requires  no  philosopher  to  see  are 
lndlBi>ensable  to  the  proper  accommodation 
and  service  of  the  interests  of  the  public; 
and  it  should  be  the  leading  principle  of 
action  with  all  railroad  managers  to  adopt 
and  impartially  enforce  such  rules  and  regu- 
lations as  will  most  effectually  secure  these 
desired  ends  for  the  public."  50  Am.  &  Eng. 
Ry.  Cas.  80.  It  is  conceded  by  the  parties 
that  48  hours  is  a  reasonable  time  in  which 
to  unload  a  car,  and  that  $1  per  car  per  day 
1b  a  reasonable  demurrage  charge  for  their 
detention  after  48  hours. 

We  think  the  right  to  make  the  rale  and 
to  enforce  It  is  pretty  thoroughly  established 
by  the  modem  American  cases,  and  that  the 
defendant  had  a  lien  upon  the  lumber  which 
had  not  been  unloaded  from  the  Oregon  car. 
Barker  v.  Brown,  138  Mass.  340;  Steinman 
T.  Wilklns,  42  Am.  Dec.  254;  Schmidt  v. 
Blood,  24  Am.  Dec.  143.  The  bill  of  lading 
for  the  Oregon  car  expressly  provided  that 
4S  boura  only  should  be  allowed  for  unload- 
ing. For  the  Chippewa  Falls  car  the  time 
Btlpnlated  for  unloading  was  48  hours,  but 
the  right  to  remove  the  car  and  warehouse 
the  lumber  was  restricted  to  72  hours.  The 
bills  of  lading  were  contracts,  not  only  for 
the  shipment  of  the  lumber,  but  they  pre- 


scribed the  duties  of  the  plaintiffs  after  they 
reached  their  destination.  Gashweiler  v. 
Kailroad  Co.,  83  Mo.  112,  53  Am.  Bep.  55& 
Under  the  contract  the  time  given  plahi- 
tUf  to  unload  the  Chippewa  Falls  car  had 
not  expired  when  defendant  took  the  lum- 
ber away  from  plaintiffs'  yard.  The  tak- 
ing of  this  lumber,  therefore,  was  unjustl- 
flable.  In  respect  to  the  other  car,  the  time 
for  unloading  had  expired,  and  the  defend- 
ant, under  the  evidence,  had  a  right  to  take 
the  lumber  Into  its  possession,  and  hold  it  at 
the  expense  of  the  plaintiffs  for  the  payment 
of  its  demurrage  charge,  unless  plaintiffs 
were  excused  for  noncompliance  with  Its  con- 
tract to  unload  in  48  hours  on  account  of 
an  extreme  condition  of  the  weather.  That 
this  excuse  is  unavailing,  we  think  Is  well 
settled  by  the  authorities.  Hutchison  states 
the  rule  as  follows:  "If  the  carrier  has 
agreed  to  carry  the  goods  to  their  destina- 
tion, and  there  deliver  them  within  the  pre- 
scribed time,  he  will  be  held  to  a  strict  per- 
formance of  his  contract,  and  no  temporary 
obstruction,  or  even  absolute  impossibility, 
will  be  a  defense  for  failure  to  comply  with 
the  agreement."  Hutchison,  Cont.  {  317.  In 
Harrison  v.  Railroad  Co.,  74  Mo.,  loc.  clt  371, 
41  Am.  Rep.  318,  the  supreme  court,  speak- 
ing through  Norton,  J.,  said:  "Where  a  par- 
ty, by  contract,  agrees  to  do  a  prescribed 
thing  In  a  prescribed  time,  he  is  liable  for 
nonperformance  of  the  contract,  notwith- 
Rtandlug  the  fact  that  his  nonfulfillment  of 
the  contract  was  occasioned  by  Inevitable 
and  unavoidable  accident."  To  the  same  ef- 
fect is  Gelvln  v.  Railroad  Co.  (K.  C.)  21  Mo. 
App.  273;  Miller  v.  Railroad  Co.  (K.  C.)  62 
Mo.  App.  252;  Waters  v.  Railroad  Co.  <N.  C.) 
14  S.  B.  802,  16  L.  R.  A.  834;  Atkinson  v. 
Ritchie.  10  East,  530;  Bank  v.  Burt,  87  Mass. 
113;  Nelson  v.  Odiorne, -45  N.  Y.  489;  Cut- 
llff  V.  McAnally,  88  Ala.  507,  7  South.  331; 
Cassady  v.  aarke,  7  Ark.  123;  Ward  v. 
Building  Co.,  123  N.  Y.  230,  26  N.  B.  256. 
There  are  numerous  other  cases  in  support 
of  this  doctrine.  The  cases  which  seemingly 
announce  a  contrary  doctrine  will  be  found 
to  be  cases  involving  obligations  where  the 
thing  to  be  done  is  one  of  duty,  and  not  of 
private  contract;  as  in  Ballentlne  v.  Rail- 
road Co.,  40  Mo.  491,  93  Am.  Dec.  815,  where 
It  was  held  a  carrier  was  excused  for  failing 
to  deliver  goods  In  a  reasonable  time  on  ac- 
count of  delays  occasioned  by  an  extraordina- 
ry snowstorm.  See,  also,  Davis  v.  Railroad 
Co.,  89  Mo.  340,  1  S.  W.  327;  Cunningham  v. 
Railroad  Co.  (K.  C.)  79  Mo.  App.  524;  Whltte- 
more  v.  Sills  (K.  C.)  76  Mo.  App.  248.  Also 
In  cases  where  the  contract  Is  on  the  basis 
of  the  continued  existence  of  a  given  person 
or  thing.  In  the  latter  class  the  condition 
Is  Implied  that,  if  the  performance  becomes 
impossible  on  account  of  the  sickness,  or  of 
the  perishing  of  the  person  or  thing,  the 
performance  will  be  excused;  as  In  Walker  v. 
Tucker,  70  111.  627,  where  the  exhaustion  of 
a  coal  mine  was  held  to  excuse  further  per- 
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formance  of  a  contract  of  lease;  as  In  Hall  y. 
School  Diet.  (K.  C.)  24  Mo.  App.  213,  where 
the  burning  of  the  schoolhouse  was  held  to 
relleye  the  schocd  district  from  Its  contract 
of  employing  the  teacher;  as  In  Wolfe  y. 
Howes,  20  N.  T.  197,  75  Am.  Dec  388,  where 
sickness  of  the  person  employed  was  held  to 
relieve  him  from  a  performance  of  his  con- 
tract of  employment;  as  In  Lord  v.  Wheeler, 
67  Mass.  282,  where  the  contract  was  to  re- 
pair a  house,  and  the  house  was  destroyed 
by  fire;  as  In  Butterfleld  y.  Byron  "(Mass.) 
27  N.  E.  6C7,  12  L.  R.  A.  572,  26  Am.  St.  Rep. 
654,  where  a  contract  to  furnish  part  only  of 
the  labor  and  material  for  the  erection  of  a 
building  was  held  as  discharged  on  the  de- 
struction of  the  building  by  fire  before  it 
was  completed;  and  as  in  Dexter  t.  Nor- 
ton, 47  N.  Y.  62,  7  Am.  Rep.  416,  where  It 
was  held  that  the  destruction  of  personal 
property  before  title  had  passed,  after  the 
contract  for  the  sale  of  the  property,  relieved 
the  vendor  from  liability  for  failure  to  de- 
liver. Our  conclusion  Is  that  under  the  plead- 
ings and  the  evidence  the  defendant  was  not 
guilty  of  trespass,  that  It  had  a  right  to  take 
possession  of  the  car  shipped  from  Oregon 
and  to  store  the  lumber  remaining  In  the  car 
until  its  demwrage  charges  were  paid,  but 
that  It  had  no  right  to  take  the  car  and  lum- 
ber therein  shipped  from  Chippewa  Falls, 
the  time  agreed  upon  In  which  It  might  be 
removed  not  having  expired,  and  that  Its  tak- 
ing and  retention  of  the  lumber  was  a  con- 
verdon  thereof  to  its  own  use,  and  that  plaln- 
tlfTs,  having  paid  the  freight,  are  entitled  to 
recover  the  market  value  of  that  lumber  at 
St.  Louis  on  the  day  it  was  taken  by  the  de- 
fendant. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 

GOODE,  J.,  concurs.    BARCLAY.  J.,  con- 
curs in  result    . 


OPP  T,  KOHI/BB. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb. 
16,  1003.) 

APPBAIi-ABSTRACT— PILING    OP    MOTION   FOR 
NEW  TRIAL— AFFIRMANCB. 

1.  Where  appellont's  abstract  fails  to  show 
the  filing  of  a  motion  for  a  new  trial,  it  Is  de- 
fective, and  the  judgment  will  be  affirmed. 

Appeal  from  circuit  court,  Cass  county; 
W.  L.  Jarrott,  Judge. 

Action  by  John  Opp  against  John  Kohler. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Afllrmed. 

George  Bird  and  J.  R.  Nicholson,  for  aj;*- 
pellant.    J.  S.  Brlerly,  for  respondent 

PER  CURIAM.  This  Is  an  action  which 
was  brought  before  a  Justice  of  the  peace 
to  recover  damages  for  the  wrongful  conver- 
sion by  defendant  of  two  heifers,  the  prop- 
erty of  the  plaintiff.    In  the  circuit  court 


the  plaintiff  had  Judgment  and  the  defend- 
ant appealed. 

The  plaintiff  in  bis  brief  and  by  a  motion 
has  called  In  question  the  sufficiency  of  tbe 
defendant's  abstract  of  the  record.  The  de- 
fendant has  filed  an  amended  abstract  of  the 
record  proper,  showing  that  tbe  bill  of  ex- 
ceptions was  filed,  but  there  are  other  fatal 
defects  In  the  abstract  which  we  cannot 
overlook.  The  condition  of  the  defendant's 
abstract  after  the  filing  of  the  amendment 
is  precisely  like  that  in  Kirk  y.  Kane  (Mo. 
App.)  71  S.  W.  463,  and  on  the  strength  of 
the  rulings  made  In  that  case  we  must  af- 
firm the  Judgment  in  this. 


GREEN  T.  MOOTERS  et  a1.* 

(Oonrt  of  Appeals  at  Kansas  City,  Mo.    Feb. 
16,  1003.) 

JUDOMBNT— RECORD— NOTICE— IDEM   SONANS— 
8UPPICIBNCY  OP  ENTRY. 

1.  A  pnrcbaser  of  property  from  Eleanor  O. 
Sibert  is  charged  with  notice  of  a  judgment 
entered  against  his  vendor,  which  appears  in 
the  judgment  abstract  as  entered  against  E. 
G.  Selbert,  the  names  being  idem  sonana  and 
practically  identical. 

2.  Although  indices  of  a  jodgment  abstract 
are  kept  on  the  vowel  system,  and  names  be- 
ginning with  "Si"  are  found  several  pages  dis- 
tant from  those  beginning  with  "Se,"  a  pur- 
chaser of  property  from  one  whose  name  is 
Sibert  Is  cnarged  with  notice  that  the  name 
may  be  spelled  Seibert,  and  must  search  the 
record  unaer  both  indices. 

8.  The  rule  of  idem  sonans  applies  to  records. 

4.  A  judgnieut,  abstracted  by  the  initials  of 
the  Christian  name,  "E.  G.,"  is  sufficient  to 
charge  a  purchaser  of  property  from  "Eleanor 
G."  with  notice  of  its  existence. 

6.  Rev.  St  1809,  §  3759,  requires  an  abstract 
of  judgment  to  state  "fourth,  the  amount  of 
the  debt  damages  and  costs."  Held,  an  omis- 
sion to  name  the  costs,  or  amount  thereof,  does 
not  nullify  a  judgment  otherwise  properly  en- 
tered. 

Appeal  from  circuit  court  Jackson  coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Robert  L.  Green  against  Harry 
J.  Meyers  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

W.  C.  Hock,  for  appellants.  L.  G.  Boyle 
and  Sidney  B.  Wood,  for  respondent 

ELLISON,  J.  This  is  a  petition  for  In- 
junction to  restrain  the  sale  of  plaintiff's  real 
estate  under  an  execution.  Plaintiff  had 
judgment  in  the  trial  court 

On  April  23,  1001,  tbe  plaintiff  purchased 
from  Eleanor  G.  Sibert  the  property  in  ques- 
tion. Tberetofore,  on  January  18,  1901,  de- 
fendants recovered  Judgment  against  B.  O. 
Seibert  for  $108  and  costs,  and  on  that  day 
took  a  transcript  of  the  Judgment  to  be  filed 
with  the  clerk  of  the  circuit  court  where  It 
was  abstracted  in  tbe  abstract  of  Judgments 
as  a  Judgment  against  E.  G.  Seibert  Per- 
sonal service  was  had  In  the  suit  upon  which 
the  Judgment  was  rendered.    And  B.  O.  8el- 
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bert  and  Eleanor  O.  Slbert  are  one  and  the 
same  person.  Plaintiff  had  no  actual  notice 
of  the  judgment  when  he  purchased  the 
property,  and  the  question  is,  does  the  record 
charge  him  with  notice? 

1.  The  names  Seibert  and  Slbert  are  not 
only  Idem  sonans— they  not  only  sound  the 
same  tn  utterance— but  they  are,  practically, 
the  same  name.  Therefore,  no  matter  which 
way  it  may  be  spelled  by  the  party  himself, 
or  by  the  recording  officer,  it  Is  notice.  It 
Is  common  knowledge  that  proper  names 
are  spelled  In  a  variety  of  ways,  and  every- 
body is  presumed  to  have  such  knowledge. 
Thus,  "Reed,"  "Reld,"  and  "Read,"  are  dif- 
ferent ways  of  spelling  one  nama  Mani- 
festly, the  record  of  a  Judgment  against 
"Reed"  Is  notice  to  a  subsequent  purchaser 
from  the  same  man  signing  the  deed  as 
"Reld."  "Persons  searching  the  judgment 
docket  for  Hens  ought  to  know  the  different 
forms  In  which  the  same  name  may  be  spelled, 
and  to  make  their  searches  accordingly,  un- 
less, Indeed,  the  spelling  Is  so  entirely  un- 
usual that  a  person  cannot  be  expected  to 
think  of  It"  Myers  v.  Fegaly,  39  Pa.  434, 
80  Am.  Dec.  534. 

2.  The  fact  that  the  indices  are  kept  on 
Uie  vowel  system,  as  in  this  case,  and  that 
names  beginning  with  the  letters  "Si"  are 
found  several  pages  further  on  than  those 
beginning  with  "Se,"  can  make  no  difference, 
for,  as  before  stated,  one  must  be  charged 
with  notice  that  the  name  he  seeks  may  be 
found  spelled  either  way. 

3.  But  it  has  been  decided  in  Pennsylva- 
nia that,  in  so  far  as  the  initial  capital  letter 
Is  concerned,  this  must  be  understood  to 
apply  to  the  EiDgUsh  language,  for  our  rec- 
ords are  kept  in  that  language.  So  that  the 
game  name  may  be  spelled  in  such  different 
way  in  some  other  language  as  not  to  appear 
to  be  the  same  to  the  English  mind,  the 
difference  producing  a  tendency  to  mislead. 
Thus,  the  letters  T  and  J  are  prononunced 
alike  in  the  German  language;  yet  a  judg- 
ment entered  against  George  P.  Joest  is  not 
notice  of  a  judgment  against  George  P. 
Toest.  Hell's  Appeal,  40  Pa.  453,  80  Am. 
Dee.  690.  There  is  nothing  to  suggest  to 
the  ordinary  English  mind  in  looking 
through  the  letter  Y,  in  the  indices,  that  the 
name  might  be  found  under  some  other  cap- 
ital. If,  however,  In  the  spelling  of  a  name, 
letters  following  tbe  capital  have  the  same 
sound  in  a  foreign  language  that  a  different 
letter  has  in  our  language,  and  this  sound 
is  customarily  given  it  in  the  community, 
then  they  will  be  held  idem  sonans,  as  Bupp 
for  Bopp  in  Myers  v.  Fegaly,  supra.  As  to 
these  suggestions.  It  is  not  necessary  tluit  we 
make  any  decision,  and  we  do  not. 

4.  Some  confusion  has  arisen  in  the  au- 
thorities as  to  whether  the  rule  as  to  idem 
sonans  applies  to  records.  It  is  said  that 
the  law  of  BoUce  by  record  Is  addressed  to 
the  eye  and  not  tbe  ear,  and  that  therefore 
tbe  rule  cannot  apply  to  records.    It  Is  true 
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that  record  notice  is  principally  a  matter  of 
sight  and  not  sound.  Yet  it  is,  above  all, 
a  matter  for  the  consideration  of  the  mind, 
and  if  the  record  of  a  name  spelled  in  one 
way  should  directly  suggest  to  the  ordinary 
mind  that  it  is  also  commonly  spelled  an- 
other way,  the  searcher  should  be  charged 
with  whatever  the  record  showed  in  some 
other  spelling  under  the  same  capital  letter. 
It  Is  not  necessary  to  decide  here  whether 
this  would  be  carried  out  to  the  ^tent  of 
holding  that  the  searcher  for  information  in 
the  record  should  look  under  some  other  cap- 
ital for  another  mode  of  finding  the  same 
name,  as,  for  instance,  "Kane"  and  "Cain," 
"Phelps"  and  "Pelps."  etc.  But  that  the 
rule  of  Idem  sonans  has  been  applied  to  rec- 
ords has  been  too  often  accepted  by  the 
supreme  court  of  this  state  for  us  to  ques- 
tion It.  See  Slmonson  v.  Dolan,  114  Mo.  179, 
21  S.  W.  510;  Whelen  v.  Weaver,  93  Mo. 
432,  6  S.  W.  220;  Chamberlain  v.  Blodgett, 
96  Mo.  482,  10  S.  W.  44;  Oeer  v.  Lumber 
Co.,  134  Mo.  93,  34  S.  W.  1099,  56  Am.  St 
Rep.  489. 

5.  The  further  question  to  consider  is 
whether  the  judgment,  being  abstracted  by 
tbe  initials  of  the  Christian  name,  "E.  G.," 
is  sufficient  notice  to  a  purchaser  from  "El- 
eanor G."  We  think  that  it  is.  Tbe  record 
Is  for  notice.  And  a  person  is  chargeable 
with  notice  if  he  has  knowledge  of  that 
which  would  put  a  reasonable  man  on  fur- 
ther inquiry,  and  such  inquiry,  followed, 
would  lead  to  knowledge  of  the  thing  sought 
for.  One  who  is  interested  In  examining  a 
record  index  for  the  name  of  "Eleanor  G." 
as  the  Christian  name  of  a  certain  surname 
and  finds  prefixed  to  such  surname  tbe  in 
Itlals  "B.  G.,"  win  certainly  have  his  atten 
tlon  arrested,  and  It  would  surely  beget  in 
him  enough  concern.  If  he  be  acting  in  good 
faith,  to  inquire  further.  So  jve  say  that  the 
initials  "E.  G."  in  the  abstract  of  judgment 
in  this  case  were  sufficient  notice  of  the  full 
name  "Eleanor  G."  See  case  Jones'  Es- 
tate, 27  Pa.  336;  Fisher  v.  Bush,  133  Ind. 
321,  32  N.  E.  924;  Pinney  v.  Russell,  52 
Minn.  447.  54  N.  W.  484;  Bank  v.  Kuhnle, 
50  Kan.  420,  31  Pac.  1057,  34  Am.  St  Rep. 
129.  In  so  concluding  we  are  not  unaware 
of  those  cases  wherein  the  supreme  courts  of 
this  state  and  the  United  States  and  this 
court  have  decided  that  in  the  absence  of 
matter  of  estoppel,  an  order  of  publication, 
or  notice  of  sale  by  publication,  against  a 
person  by  the  initial  of  his  Christian  name, 
was  not  sufficient.  Skelton  v.  Sackett,  91 
Mo.  377,  3  S.  W.  874;  Turner  v.  Gregory, 
151  Mo.  100.  62  S.  W.  234;  Marx  v.  Han- 
thom,  148  U.  S.  172,  13  Sup.  Ot.  508,  37  L. 
Ed.  410;  Mosely  v.  Reily,  126  Mo.  124.  28 
S.  W.  895,  26  L.  R.  A.  721;  Burge  v.  Burge 
(not  yet  officially  reported)  67  S.  W.  703. 
But  they  are  to  be  distinguished  from  cases 
of  tbe  kind  now  being  considered.  An  or- 
der of  publication  is  a  mode  of  service  as  a 
requisite    to    jurisdiction.     A   person    may 
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know  that  an  action  iB  pending  against  blm, 
and  be  may  know  that  notice  by  an  order  of 
publication  was  Intended  for  him,  yet  such 
knowledge  will  not  supply  the  place  of  a 
proper  order  published  with  substantial  cor- 
rectness. In  other  words,  knowledge,  In 
such  cases,  will  not  supply  notice.  But  In 
the  matter  of  rjecord  of  judgments  and  deeds, 
the  reverse  Is  true— knowledge  will  supply 
notice.  If  there  be  knowledge  there  need 
not  be  notice.  So  that,  If  one  has  knowledge 
of  a  deed.  It  to  not  necessary  that  he  have 
the  notice  which  the  law  attaches  to  its  be- 
ing recorded. 

G.  The  abstract  of  judgment  as  entered, 
while  correctly  stating  the  amount  of  the 
judgment,  failed  to  state  the  amount  of  the 
costs,  and  this  is  given  by  plaintiff  as  a 
reason  why  there  was  no  Hen  created.  The 
statute  (section  3759,  Rev.  St.  1899)  requires 
that:  "•  •  •  An  abstract  of  said  judg- 
ment shall  be  entered  in  a  book  to  be  kept 
by  the  clerk  of  the  circuit  court  having  juris- 
diction of  civil  cases  within  such  city,  and 
shall  state  in  ruled  columns:  First,  the 
names  of  the  parties;  second,  the  date; 
third,  the  nature  of  the  judgment  or  decree; 
fourth,  the  amount  of  the  debt,  damages 
and  costs."  The  abstract  of  judgment  in 
question  was  the  following:  "Against  whom: 
Selbert,  E.  G.  In  whose  favor:  Harry  G. 
Meyers  et  al.  Date  of  judgment:  January 
18th,  1901.  Nature  of  judgment:  general. 
Ko.  of  case:  Trans.  Amount  of  judgment: 
$108.00.  Where  entered:  M.  406-407."  We 
are  of  the  opinion  that  the  omission  to  name 
the  costs,  or  amount  thereof,  was  not  suflS- 
dent  to  nullify  the  judgment  otherwise  prop- 
erly entered.  And,  defendant  offering  to  re- 
mit the  amount  of  the  costs,  the  judgment 
will  be  reversed.    All  concur. 


PARRY   V.    GORDON    COFFEE    &    SPIOB 
CO. 

(Goort  of  Appeals  at  Kansas  City,  Mo.    Feb. 
10,  1903.) 

APPEAL— RECORD  —  ABSTRACT  —  BILL  OP  EX- 
CEPTIONS. 

1.  Where  the  abstract  does  not  show  any  rec- 
ord of  the  filins  of  a  motion  for  new  trial  or 
in  arrest  of  judgment,  the  defect  la  not  reme- 
died by  a  recital  of  snch  filing  in  the  bill  of 
exceptions,  and  where  uo  error  appears  on  the 
record  proper  the  judgment  will  be  affirmed. 

Appeal  from  circuit  court,  Jackson  county; 
J.  H.  Slover,  Judge. 

Action  by  W.  R.  Parry  against  the  Gordon 
Coffee  &  Spice  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Ellis,  Cook  &  Ellis,  for  appellant  Geo.  F. 
Balllngal  and  C.  S.  Leonard,  for  respondent 

BROADDUS,  J.  Plaintiff  having  called  at- 
tention to  the  defective  abstract  herein,  the  de- 
fendant filed  a  motion  for  leave  to  supply  such 


defect,  accompanied  with  an  amended  ab- 
stract The  original  failed  to  show  that  there 
had  been  any  judgment  In  the  case,  or  that 
any  bill  of  exceptions,  motion  for  new  trial, 
or  motion  in  arrest  of  judgment  had  lieen  fil- 
ed. The  amended  or  supplemental  abstract 
shows  that  a  judgment  had  been  rendered, 
and  that  a  bill  of  exceptions  had  been  filed, 
but  it  does  not  show  any  record  of  the  filing 
of  a  motion  for  new  trial  or  in  arrest  of  judg- 
ment The  bill  of  exceptions  recites  such  fil- 
ing, but  that  to  not  sufficient  as  such  show- 
ing must  be  made  from  a  record  entry  in  the 
case.  Hill  v.  Combs,  92  Mo.  App.  242,  and 
Tumey  v.  Ewlns  (not  yet  officially  reported) 
71  8.  W.  543;  Oroesland  v.  Admhre,  149  Mo. 
650,  51  8.  W.  463;  Lawson  v.  Mills,  150  Mo. 
428,  51  S.  W.  678;  Western  Storage  Co.  v. 
Qtasner,  150  Mo.  426,  62  S.  W.  237. 

Finding  no  error  in  the  record  proper,  the 
cause  is  affirmed.    All  concur. 


KRAUS  V.  KRAtrS. 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 

Itt,  1903.) 

DIVORCE— SUPPORT   OP  INFANT   CHILD— ISSUE 
AS  TO  PATERNITY— EVIDENCE. 

1.  Evidence  in  a  proceeding  to  modify  a  de- 
cree requiring  a  oivorced  father  to  make 
monthly  payments  for  the  support  of  an  infant 
child,  consisting  in  part  of  the  father's  alle$;a- 
tiona  in  the  cross-bill  that  the  child  was  his, 
considered,  and  held  to  support  a  finding  of 
the  father's  paternity,  rather  than  to  show 
the  child  a  foundling,  traudoleutly  imposed  on 
him  as  his  own. 

Appeal  from  circuit  court  Jackson  coanty; 
James  Gibson,  Judge. 

Suit  for  divorce  by  Lula  B.  Kraus  against 
Samuel  Kraus.  On  petition  to  modify  a  de- 
cree requiring  monthly  payments  from  de- 
fendant for  the  support  of  an  infant  child. 
From  a  judgment  refusing  modification,  de- 
fendant appeals.    Affirmed. 

Beardsley,  Gregory  &  Klrshner,  for  appel- 
lant   8.  8.  Ounlack,  for  respondent 

BROADDDS,  J.  This  suit  to  on  a  petition 
to  modify  a  decree  rendered  by  the  circuit 
court  on  the  13th  day  of  January,  1899, 
wherein  the  same  adjudged  the  care  and 
custody  of  an  infant  male  child,  then  22 
months  old,  to  the  mother.  Lulu  E.  Kraus, 
said  child  having  been  bom  daring  the  mar- 
riage relations  between  plaintiff  and  defend- 
ant, and  awarding  that  defendant  pay  to 
plaintiff  on  the  1st  day  of  each  month  the 
sum  of  $15,  to  be  used  for  the  care  and 
keeping  of  said  child,  said  payments  to  con- 
tinue until  It  reaches  the  age  of  6  years,  if 
it  should  live  so  long  and  remain  in  the  care 
and  custody  of  plaintiff,  at  which  time  the 
court  might  ihake  such  further  order  af- 
fecting the  maintenance  of  said  child  as  shall 
then  be  deemed  right  The  grounds  of  the 
petition  are  that  said  child  is  neither  the 
progeny  of  the  plaintiff  nor  that  of  the  de- 
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fendant,  and  that  plaintiff  fraudulently,  at 
tbe  time  of  Its  supposed  birth,  Imposed  said 
child  upon  defendant  as  that  of  her  own, 
'When  In  fact  It  was  a  foundling  of  unknown 
parentage.  The  defendant  complied  with  the 
order  of  court,  and  made  the  monthly  pay- 
ments for  the  care  and  custody  of  the  child 
until  the  month  of  March,  1901,  at  which 
time  he  claims  he  learned  that  it  was  not 
bom  of  the  wedlock  between  himself  and 
the  plaintiff,  when  he  discontinued  such  pay- 
ments. One  of  the  principal  witnesses  was 
one  Amelle  Betbman,  who  stated  that  about 
the  2d  day  of  March,  1807,  she  went  to  de- 
fendant's residence  in  Kansas  City,  Mo.,  at 
which  time  she  saw  the  plaintiff  and  a  Miss 
Ritter,  a  hired  girl.  Plaintiff  then  told  her 
that  she  (plaintiff)  must  have  a  baby,  as  her 
husband  thought  she  was  pregnant;  that  she 
had  padded  herself  with  cotton  to  lead  him 
to  so  believe;  and  that,  as  her  husband  did 
not  treat  her  well,  she  thought,  if  she  could 
get  a  child,  he  would  treat  her  better.  Said 
witness  further  testified  that  she  -  looked 
about  a  week  without  finding  a  child  to  suit 
her;  that,  after  having  had  a  talk  with  Miss 
Ritter,  the  servant  girl,  she  went  to  a  cer- 
tain house  on  East  Twelfth  street,  to  see 
about  a  baby  there,  and  from  thence  she 
went  to  plaintiff,  and  told  her  bow  the 
baby  looked,  whereupon  plaintiff  gave  her 
a  cape  and  a  shawl;  that  she  then  went  and 
got  the  baby  from  the  Twelfth  street  house, 
placed  it  under  the  cape,  and  carried  It  to 
the  plaintiff,  and  put  it  in  a  bed;  that  plain- 
tiff then  went  to  bed;  that  the  woman  from 
whom  she  got  the  baby  was  a  midwife;  that 
at  about  4  o'clock  p.  m.  defendant  came 
home,  and  saw  the  child;  that  she  came 
regularly  in  the  morning  for  nine  days  to 
look  after  the  baby,  during  which  time  plain- 
tiff was  up  and  around  the  house;  that  the 
child  appeared  to  be  four  or  five  days  old 
when  she  first  saw  it;  and  that  she,  as  a 
midwife,  reported  the  birth  of  the  child  as 
that  of  plaintiff  and  defendant.  One  Emma 
Uayden,  also  a  midwife,  testified  that  she 
was  the  person  who  furnished  a  young  baby 
to  the  said  Bethman  in  1897  from  her  house 
in  Kansas  City,  at  which  place  she  was  liv- 
ing. Mary  Ritter,  the  house  girl  named,  testi- 
fied that  she  went  at  plaintiff's  request  to 
Mrs.  Bethman  for  the  purpose  of  obtaining 
an  Infant,  and  made  an  appointment  for  a 
meeting  between  them;  that  she  was  not 
present  at  such  meeting,  but  that  Mrs. 
KrauB  told  her  that  the  Bethman  woman  had 
promised  to  bring  her  a  baby  soon;  that  at 
this  time  plaintiff  began  to  make' prepara- 
tions to  deceive  her  husband,  and  make  him 
believe  she  was  with  child;  that  in  about 
two  weeks  thereafter  Mrs.  Bethman  brought 
the  child  In  question;  that  after  the  child 
appeared,  and  at  about  3  o'clock  p.  m.  of  the 
game  day,  at  plaintlfTs  request,  she  went 
to  a  grocery  store,  and  telephoned  defendant 
to  come  home;  that  he  came  shortly  there- 
after, and  asked  witness  how  she  got  Mrs. 


Bethman  so  quick,  whereupon  plaintiff  had 
spoken  up,  and  said,  "I  had  Yal  stop  a  car- 
riage which  was  passing  along  the  street  at 
the  time,  and  I  sent  the  carriage  tor  her;" 
and  that  defendant  spoke  and  acted  in  such 
a  way  that  she  was  convinced  that  he  firm- 
ly believed  the  child  to  be  his  own,  and 
insisted  on  having  the  family  physician  come 
to  see  his  wife  that  night,  or  the  next  morn- 
ing. She  further  testified  that  Mrs.  Kraus 
was  up  and  around,  assisting  in  the  house- 
work, with  her  night  dress  on,  and  when 
any  one  came  she  went  to  bed;  tliat  in  the 
meantime  she  kept  the  doors  locked  and  the 
blinds  drawn.  Dr.  Rodgers,  the  family 
physician,  was  called,  and  testified  that  he 
visited  plaintiff  professionally  on  the  20tb 
of  January  and  in  December  preceding  the 
date  of  the  supposed  birth  of  the  child,  but 
he  bad  no  recollection  of  6uch  visits  having 
any  reference  to  plaintlfTs  pregnancy.  De- 
fendant testified  that  be  was  never  at  any 
time  satisfied  that  the  child  was  his  progeny, 
and  that  prior  to  its  supposed  birth  he  bad 
not  noticed  that  his  wife  was  pregnant;  that 
he  and  plaintiff  were  divorced  in  1899,  and 
that  in  February,  1901,  he  married  another 
woman,  at  about  which  time  he  began  a 
search  for  evidence  to  confirm  the  suspicions 
he  entertained  that  the  child  was  a  foundling, 
resulting  in  his  locating  the  hired  girl,  Miss 
Ritter,  and  the  two  midwlves.  On  the  other 
hand,  the  plaintiff  testified  that  she  was  the 
mother  of  the  child,  and  the  defendant  its 
father,  her  testimony  being  confirmed  by 
that  of  her  mother  and  other  women  friends, 
as  follows:  Mrs.  Margaret  Frame,  who  bad 
known  plaintiff  for  many  years,  testified  that 
in  the  fall  of  1896  plaintiff  was  sick,  throw- 
ing up  her  victuals,  as  women  sometimes  do 
In  cases  of  pregnancy,  and  that  she  called 
her  attention  to  her  symptoms,  and  that 
plaintiff  then  admitted  she  was  pregnant; 
that  she  constantly  visited  her,  and  that  she 
was  getting  heavy  and  fieshy.  Mariah  Bi- 
lls testified  that  she  had  known  Mrs.  Kraus 
for  10  years  or  more;  that  in  the  fall  of 
1896  she  noticed  that  plaintiff  was  sick  at 
the  stomach,  at  which  time  she  accused  her 
of  being  in  a  state  of  pregnancy;  that  she 
saw  her  off  and  on  during  the  winter,  and 
that  her  condition  Indicated  pregnancy;  that 
she  saw  her  in  January,  1897,  and  she  waa 
very  large;  that  In  seven  or  eight  days  there-^ 
after  she  saw  her  again,  when  she  was  em~ 
ployed  In  making  baby  clothes.  Mary 
Gowdy,  plaintiff's  mother,  who  was  living  at 
Cameron,  Mo.,  testified  that  she  saw  plain- 
tiff in  September  of  1896;  that  she  stayed 
all  night  with  her,  and  that  they  slept  la. 
the  same  bed;  that  plaintiff  was  sick  at  the- 
time,  and  pregnant;  that  in  October  follow- 
ing she  was  at  plaintiff's  home  again;  and 
that  she  saw  her  again  in  January,  while  she 
was  In  a  bathtub,  and  that  she  could  see 
that  she  was  pregnant  The  pleadings  in  the 
original  divorce  suit  were  In  evidence,  and 
the  answer  and  cross-bill  of  defendant  al- 
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leged,  amongst  other  tblDgs,  that  the  child 
In  controTcrsy  was  born  of  the  marriage  re- 
lationship, and  that  plalntlfl  was  not  a  suit- 
able person  to  have  it  In  care  and  custody, 
and  defendant  asked  that  It  be  turned  over 
to  him.  We  hare  given  only  a  general  out- 
line of  the  testimony  in  the  case,  but,  we 
thinic,  sufficient  for  the  purposes  thertof. 
The  court  overruled  defendant's  application, 
and  he  tias  appealed  to  this  court,  insisting 
that  the  evidence  clearly  showed  that  the 
child  was  not  the  offspring  of  the  plaintiff 
and  defendant. 

It  Is  obvious  that  more  or  less  perjury  waa 
committed  at  the  trial,  because  the  evi- 
dence of  witnesses  on  both  sides  could  not 
be  true,  and  that  of  one  or  the  other  must, 
therefore,  be  false.  The  duty  of  passing  upon 
the  credibility  of  the  witnesses  was  a  mat- 
ter for  the  trial  court,  especially  of  those  for 
the  plaintiff,  who  were  present  and  testified 
In  person.  The  positive  testimony  of  the 
witnesses  for  the  respective  sides  did  not 
greatly  prei)onderate  either  one  way  or  the 
other,  but  the  clrcumstataces  taken  into  con- 
sideration amply  sustain  the  finding  of  the 
court  One  of  the  most  remarlcable  of  these 
circumstances  was  that  the  defendant,  liv- 
ing in  the  aame  house  with  bis  wife,  could 
have  been  so  easily  imposed  upon  as  he 
claims  he  was  as  to  the  paternity  of  the 
child.  We  can  readily  see  that,  wb«re  the 
husband  is  away  from  home  for  months 
previous  to  the  supposed  birth  of  a  child  to 
his  wife,  he  might  be  deceived,  and  that  a 
spurious  infant,  under  such  circumstances, 
might  be  Imposed  upon  him  as  that  of  his 
own  and  of  his  wife.  But  it  is  incredible 
that  where,  as  in  this  case,  the  husband  is 
living  in  the  same  house  with  the  wife, 
though  not  cohabiting  with  her,  but  seeing 
her  dally  for  months  prior  and  up  to  the 
very  date  when  a  child  is  presented  to  him 
as  Just  then  bom,  that  he  would  not  luiow 
It  was  an  imposition.  Common  sense  and 
experience  are  altogether  at  variance  with 
such  a  conclusion.  It  is  not  to  be  believed 
for  a  moment  that  defendant,  not  having  any 
previous  knowledge  of  the  condition  of  the 
wife,  would  not,  as  was  shown  here,  have 
said  or  done  something  to  indicate  his  sur- 
prise at  the  happeiflng  of  such  an  unlooked- 
for  event  Instead  he  seemed  pleased  at  the 
result,  and  expressed  no  suspicion  because 
of  the  unlooked-for  arrival  of  the  Infant 
And  If  the  evidence  of  the  women  friends  of 
the  plaintiff,  whose  reputations  seem  to  have 
been  good,  is  to  receive  credence,  the  evi- 
dence of  the  hired  girl,  Ritter,  cannot  be  true 
that  plaintiff  only  began  her  preparations  to 
deceive  her  husband  a  few  days  prior  to  the 
supposed  birth  of  the  child,  for  they  state 
she  was  making  baby  clothes  as  early  aa 
August  and  September  previous,  at  which 
times  she  appeared  to  t>e  and  showed  the 
usual  symptoms  of  pregnancy.  But,  aside 
from  all  this,  there  is  one  fact  that  must  be 
controlling:    The  defendant  in  his  said  crosa- 


blll  and  answer  to  the  divorce  aolt,  used  tbe 

following     language:       "Defendant    further- 
says  that  there  was  bom,  during  the  time  of 
the  existence  of  the  marriage  relationship 
between  plaintiff  and  defendant  to  the  plain- 
tiff, a  child,  a  boy  now  about  twenty  montbs 
old,"  of  which  he  asks  the  care  and  cus- 
tody.    If  he  entertained  the  stispldons  be 
now  Bays  be  did,  he  should  have  made  thena 
Imown;   but  having  failed  to  do  so,  he  ought: 
not  to  be  heard  at  this  late  date  to  stultify 
himself  by  denying  what  he  most  solemnly- 
asseverated  in  his  said  cross-bilL    To  stigma- 
tize the  mother,  and  to  deprive  the  child  of 
its   birthright,   are  matters  of  the  gravest 
Importance,  and  should  not  be  done,  except 
upon  clear  and  unequivocal  testimony,  and 
of  such  force  as  to  leave  no  reasonable  doubt 
For  the  reasons  given,  we  aflSrm  the  find- 
ing and  Judgment  of  the  trial  court    All  con- 
cur. 


ARBUTHNOT  t.  BROOKFIHLD   LOAN  * 
BUILDING    ASS'N.» 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 
16,  1903.) 

BUILDING  AND  LOAN  ASSOCIATION  —  LOAN — 
UStJRT— BY-LAW  FIXING  MINIMUM  PREMIUM 
—  EFFBCT  —  ATTORNBT  FOR  ASSOCIATION  — 
ADMISSIBILITY  OF  TESTIMONY— FINES  FOR 
DELINQUENT  PAYMENTS— WAIVER— RATE  OF 
INTEREST  AL.L.OWED. 

1.  Rev.  St.  18S9,  {  2812,  requires  that  loans 
made  by  building  associations  shall  tie  at  com- 
petitive bidding  for  premium  for  preference  of 
loan  in  open  meeting.  Held,  that  a  by-law  fix- 
ing a  minimum  premium  of  16  per  cent — the 
secretary  announcing  that  no  bid  would  be  re- 
ceived for  a  less  amount — vitiated  a  loan,  and 
made  it  subject  to  the  defense  of  osory,  though 
the  premium  actually  received  as  a  consequence 
of  competitive  bidding  over  the  minimum  fixed 
was  25  per  cent. 

2.  In  a  suit  against  a  building  association,  by 
Its  attorney,  to  cancel  a  note  and  deed  of  trust 
executed  by  him  to  the  association  to  secure  a 
loan,  the  attorney  is  a  competent  witness  as  to 
matters  relating  to  the  loan. 

8.  Where  fines  for  delinquent  payments  due 
to  a  building  and  loan  association  by  its  attor- 
ney on  a  loan  made  to  him  had  never  been 
charged  against  him,  nor  ever  collected,  on 
account  of  his  relation  to  the  association,  they 
are  properly  disallowed  in  an  action  by  the  at- 
torney against  the  association  to  cancel  his 
note  and  deed  of  trust 

4.  Rev.  St  1899,  |  8709,  provides  that  on 
proof  of  nsury  the  same,  in  excess  of  "the  legal 
rate  of  interest,"  shall  be  credited  on  the  pnu- 
cipal  debt  and  that  costs  shall  be  taxed  against 
the  guilty  party,  who  shall  in  no  case  recover 
more  than  the  amount  due  on  the  principal 
debt  "with  legal  interest,"  after  deducting  nsn- 
rious  payments,  etc.  Held,  that  the  leKal  rate 
of  interest  contemiriated  was  the  statutory  rate 
of  6  per  cent,  allowed  in  the  absence  of  a  con- 
tractual stipulation,  and  not  the  limit  of  8  per 
cent,  for  which  a  valid  stipulation  might  be 
made  by  the  parties. 

Appeal  from  circuit  court,  Linn  county: 
Jno.  P.  Butler,  Judge. 

Suit  by  James  A.  Arbnthnot  agalnat  the 
Brookfleld    Loan    &    Building    Aaaodatlon. 


•Bebearlnc  denlad. 


Digitized  by 


Google 


Mo.) 


ABBUTHNOT  v.  BROOKFIELD  LOAN  &  BUILDING  ASS'N. 


133 


From    a    judgment    finding    an    InsnfBclent 
amount  due  it,  defendant  appeals.    AfSnued. 

Chas.  K.  Hart,  for  appellant.  Johnson  & 
Bresnehen  and  Harry  K.  West,  for  respond- 
ent 

ELLISON,  J.  1.  This  Is  an  action  in  eq- 
uxLj,  whereby  it  is  sought  to  cancel  a  note, 
and  deed  of  trust  to  secure  it,  given  by  plain- 
tiff to  defendant  for  borrowed  money.  The 
plaintiff  asked  an  accounting,  and  offered  to 
pay  to  defendant  whatever  sum  was  found 
to  be  legally  due.  The  trial  court  found  that 
there  was  yet  due  defendant  the  sum  of 
9T77.28,  and  entered  a  decree  that  oipon  the 
payment  of  that  sum  to  defendant  the  note 
and  deed  of  trust  should  be  canceled.  The 
defenuant,  claiming  more  than  that  sum,  has 
appealed. 

It  appears  that  defendant  is  a  building  and 
loan  association,  and  that  in  October,  1891, 
plaintiff  executed  his  note  to  it  for  $2,200; 
that,  of  this  sum,  defendant  retained  |583 
as  a  bonus  or  premium  bid  for  the  loan; 
that  be  agreed  to  itay  8  po'  cent,  per  annum 
in  monthly  installments,  and  also  monthly 
dues  of  $11  each  month  on  his  certificate  of 
stock  as  a  member  of  the  defendant  associa- 
tion. The  loan  in  this  case  was  made  prior 
to  1885.  when  the  building  and  loan  statute 
was  amended,  and  is  therefore  governed  by 
the  original  statute  of  1880.  If  the  loan  was 
made  in  accordance  with  the  provisions  of 
the  latter  statute,  the  defendant  has  been 
injured  by  the  decree  of  the  trial  court  If, 
as  charged  by  plaintiff,  that  statute  was  dis- 
regarded, then  the  exactions  by  defendant  in 
the  way  of  premium.  Interest  etc,  were  not 
anthorized  by  law,  and  being,  in  the  aggre- 
gate, much  more  than  lawful  interest  he- 
came  oeurious,  and  the  decree  of  the  trial 
court  allowing  credits  for  usurious  payments 
should  be  afilrmed.  For  we  have  ruled  in 
a  series  of  cases,  beginning  with  Brown  y. 
Archer.  62  Mo.  App.  277,  that  If  a  loan  was 
made  in  the  manner  provided  by  statute,  it 
was  a  valid  loan,  though  the  premium,  in- 
terest etc.,  aggregated  more  than  a  lawful 
rate  of  Interest  But  that  if  the  statute  was 
disregarded,  it  would  not  protect  the  loan 
from  the  charge  of  usury.  The  defendant 
had  an  established,  fixed,  minimum  premium 
of  16  per  cent  for  preference  of  loans.  The 
statute  referred  to  (section  2812)  required 
that  the  loan  should  be  made  at  competitive 
bidding  of  premium  for  preference  of  loan 
In  open  meeting,  and  we  have  held  that 
where  the  association  bad  a  fixed  minimum 
premium  at  which  they  made  loans,  that  was 
an  act  in  disregard  of  the  statute,  and  avoid- 
ed its  iwotection.  Brown  v.  Archer,  supra; 
Moore  v.  Building  &  L.  Ass'n,  74  Mo.  App. 
468:  Barnes  v.  Building  St  L,  Ass'n,  83  Mo. 
App.  466;  Clark  v.  Mo.  Ouar.  Ass'n,  85  Mo. 
App.  888;  Fry  v.  Savings  Ass'n,  88  Mo.  App. 
289;  Coret  T.  Building  &  L.  Ass'n,  96  Mo. 
App.  302. 


2.  That  statement  of  the  law  is  not  ques- 
tioned by  defendant.  But  it  seeks  to  dis- 
tinguish this  case  from  those  just  cited  by 
the  fact  that  while  there  was  a  minimum 
premium  of  16  per  cent  for  preference  of 
loan  fixed  by  one  of  its  by-laws,  yet  in  point 
of  fact  there  was  competitive  bidding,  in 
open  meeting,  at  which  the  loan  in  contro- 
versy was  bid  off  at  25>4  per  cent,  and  that 
since  the  loan  was  bid  off  by  competitive 
bids  for  a  per  cent,  greater  than  the  premium 
fixed  by  the  by-law,  the  fact  that  there  was 
a  fixed  premium  worked  no  barm,  and  ought 
not  to  be  allowed  to  affect  the  validity  of 
the  loan.  The  facts,  as  disclosed  by  the  rec- 
ord, were  these:  Defendant  had  a  by-law 
declaring  that  the  premium  to  be  received 
for  preference  of  loans  should  not  be  less 
than  16  per  cent;  that  when  this  loan  was 
let  to  plaintiff  the  secretary  of  the  associa- 
tion, who  cried  the  bids,  opened  the  auction 
by  announcing  that  no  bid  would  be  received 
under  16  per  cent;  that  thereupon  bids  were 
made  over  that  rate  until  the  loan  was  sold 
to  plaintiff  at  25^  per  cent.  In  our  view, 
that  manner  of  letting  the  loan  gave  effect 
to  the  objectionable  by-law,  and  was  in  the 
face  of  the  statute  directing  tree  and  open 
competition.  The  by-law  was  enforced  by 
the  opening  declaration  of  the  secretary. 
The  bidders  were  compelled  to  bid  more  than 
16  per  cent,  and,  while  there  was  competi- 
tion above  that  rate,  there  could  be  none 
under  that  rate.  It  is  manifest  that  there 
can  be  no  fair  and  free  letting  of  a  loan, 
when  a  certain  rate  is  determined  upon  be- 
forehand, under  which  no  loan  would  be 
made.  The  by-law  arbitrarily  fixed  upon  16 
per  cent  as  the  rate,  unless  the  association 
could  get  more.  The  by-law  itself  fixed  a 
usurious  rate,  and,  being  fixed,  it  was  not 
protected  by  the  statute.  When  the  associa- 
tion adopted  the  by-law,  and  enforced  it 
through  the  act  of  its  secretary,  it  was  de- 
manding usury  in  a  manner  unauthorized, 
and  therefore  It  placed  itself  outside  the  pro- 
tection of  the  statute;  and  the  fact  that  It 
got  more  usury  than  it  demanded  in  the 
by-law  does  not  relieve  the  transaction  of  its 
illegality.  We  are  cited  to  Bndllcb  on  Build- 
ing &  Loan  Associations,  sec.  411,  but  the 
citation  does  not  support  defendant.  That 
author  says  that  if  the  premium  exacted  was 
the  result  of  fair  competition,  without  refer- 
ence to  the  illegal  by-law,  "no  bid  being  re- 
fused because  below  the  established  mini- 
mum, nw  raised  for  the  sole  purpose  of  cov- 
ering it"  the  borrower  has  no  cause  of  com- 
plaint But  in  this  case,  while  no  bid  was 
refused  for  the  reason  that  it  was  below  the 
rate  named  in  the  by-law,  yet  the  bidders 
were  advised  at  the  outset  that  they  would 
not  be  permitted  to  bid  below  that  rate. 

8.  It  seems  that  plaintiff  was  the  attorney 
for  defendant  when  the  loan  was  made  to 
him.  For  that  reason  defendant  objected  to 
his  testifying  in  the  case.  The  objection 
was  not  well  taken.    The  plaintiff  could  not 
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be  cut  off  from  the  right  to  testify  to  mat- 
ters relating  to  the  transactions  concerning 
this  loan.  As  to  this  loan,  defendant  and 
plaintiff  were  acting  In  antagonism.  They 
were  parties  In  opposing  Interests,  and  did 
not  occupy  the  position  of  attorney  and  cll- 
eut 

4.  Defendant  claims  that  there  were  fines 
for  delimqueut  payments  owing  by  plaintiff 
which  should  have  been  charged  against  him 
by  the  court.  The  evidence  disclosed  that 
these  had  not  been  charged  against  him;  that 
through  a  series  of  years  no  mention  was 
made  of  fines,  and  none  were  ever  collected, 
because  of  plaintiff  being  the  attorney  of  the 
association.  The  mention  of  fines  was  a 
mere  afterthought,  and  the  court  properly 
refused  to  consider  them. 

5.  Defendant  also  claims  that  it  has  been 
Improperly  charged  for  Interest  on  dues.  A 
calculation  shows  this  was  not  done,  In  point 
of  fact 

C.  The  note  In  question  drew,  upon  its 
face,  8  per  ceot  interest.  The  trial  court, 
harlng  found  the  transaction  tainted  with 
usury  for  the  reasons  herein  set  out,  refused 
to  allow  defendant  the  8  per  cent;  but.  In- 
stead, allowed  6  per  cent  In  this  state 
C  per  cent  Is  the  legal  rate,  but  the  rate 
may  be  made  8  per  cent  by  contract  And 
so  the  former  is  generally  termed  the  "legal 
rate,"  and  the  latter  the  "contract  rate," 
The  statute  (section  3709,  Rev.  St  1899)  Is 
that  "usury  may  be  pleaded  as  a  defense  In 
civil  actions  in  the  courts  of  this  state,  and 
upon  proof  that  usurious  interest  has  been 
paid,  the  same,  in  excess  of  the  legal  rate 
of  Interest,  shall  be  deemed  payment  shall 
be  credited  upon  the  principal  debt  and  all 
costs  of  the  action  shall  be  taxed  against 
the  party  guilty  of  exacting  usurious  inter- 
est, who  shall  in  no  case  recover  judgment 
for  more  than  the  amount  found  due  upon 
the  principal  debt,  with  legal  interest  after 
deducting  therefrom  all  payments  of  usurious 
Interest  made  by  the  debtor,  whether  paid 
as  commissions  or  brokerage,  or  as  payment 
upon  the  principal,  or  as  interest  on  said  in- 
debtedness." Defendant  claimed  at  the  argu- 
ment that,  as  8  per  cent  may  be  legally 
contracted  for,  the  statute,  when  using  the 
expression  "with  legal  Interest"  meant  the 
Interest  stipulated  in  the  contract,  provided 
it  was  within  the  rate  which  could  be  legally 
contracted  for. .  We  think  not  The  statute. 
In  using  the  expressions  "legal  rate  of  inter- 
est" and  "with  legal  Interest,"  meant  the 
statutory  rate  which  obtains  in'  the  absence 
of  contract.  Usury  avoids  the  contract  as  to 
interest,  and  the  statute  disposes  of  it  by 
giving  the  creditor  the  statutory  rate,  and  ap- 
plying the  overplus  towards  the  payment  of 
the  principal  debt 

By  inadvertence  of  court  and  counsel,  in 
directing  the  calculation  of  what  should  be 
allowed  the  creditor  in  Brown  v.  Archer,  62 
Mo.  A  pp.  277,  the  contract  rate  was  used 
Instead  of  the  legal  rate.    The  matter  passed 


unmentioned  and  unobserved,  and  the  trial 
court  did  right  in  ignoring  that  calculation 
here. 

The  Judgment  will  be  affirmed.    All  con- 
cur. 


THUDIUM   V.   BROOKFIELD  LOAN   A 

BUIUDINQ  CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb. 

16,  1903.) 

BtnLDINO  AND  LOAN  ASSOCIATION  —  LOAN  — 
USURY— BY-LAW  FIXING  MINIMUM  PREMIUM 
— CONPORMITT  TO  STATUTES-NOTICE  OF  PAY- 
MENT BEFORE  DUE-NECESSITY. 

1.  Rpv.*8t.  1889,  I  2812,  required  the  loans 
of  building  associations  to  be  made  by  competi- 
tive bids  in  open  meeting.  Rev.  St  1899,  ! 
13G2,  omits  the  requirement  that  bids  shall  be 
in  open  meeting,  but  still  makes  it  necessary 
thnt  loans  be  let  to  him  who  shall  bid  the 
faiKhest  premium.  It  also  provides  that  any 
association  may  by  its  by-laws  dispense  with 
the  offering  of  its  money  for  bids,  and,  in  lien 
thereof,  loan  at  such  rate  of  interest  and  pre- 
mium as  may  be  provided  by  the  by-laws; 
"said  premium  to  be  paid  in  gross  install- 
ments.' Held,  that  a  by-law  passed  prior  to 
Rev.  St.  1809,  $  1362,  which  provided  a  fixed 
minimum  premium  to  be  "paid  in  advance  oat 
of  the  money  borrowed,"  was  not  in  conform- 
ity to  the  statute  and  vitiated  a  loan  made 
thereunder  by  its  limitation  on  competitive  bi.l- 
ding,  so  as  to  render  it  subject  to  the  defense 
of  usury. 

2.  Rev.  St  1899,  I  1368,  provides  that  a 
shareholder  in  a  building  association  may  re- 
pay a  loan  at  any  time  by  giving  30  days'  writ- 
ten notice,  upon  such  terms  as  may  be  prescrib- 
ed In  the  by-laws,  and,  if  there  be  no  such  by- 
laws, then,  on  settlement  of  his  account  such 
borrower  shall  be  charged  with  the  full  amount 
of  the  loan,  together  with  dues,  interest,  pre- 
mium, and  fines,  etc.  Held  that,  where  a  loan 
was  tainted  with  usury,  notice  mider  the  stat- 
ute was  unnecessary  before  suing  to  cancel  the 
note  and  deed  of  trust,  though  a  balance  was 
found  due  the  association. 

Appeal  from  circuit  court  Linn  county: 
John  P.  Butler,  Judge. 

Suit  by  John  C.  Thudium  against  the 
Brookfleld  Loan  &  Building  Company.  From 
a  judgment  awarding  It  less  than  it  claimed, 
defendant  appeals.    Affirmed. 

Chas.  K.  Hart,  for  appellant  T.  M.  Bres- 
neben  and  Harry  K.  West  for  respondent 

ELLISON,  J.  Tbls  proceeding  is  by  a  bill 
in  equity  to  cancel  a  note  and  deed  of  trust 
given  by  plaintiff  to  defendant  for  borrowed 
money.  The  trial  court  found  there  was  yet 
due  defendant  on  said  loan  the  sum  of  $336.- 
78,  and  decreed  that  upon  the  payment  of 
that  sum  the  note  and  deed  of  trust  should 
be  canceled.  The  defendant,  claiming  that 
It  was  entitled  to  more  than  that  sum,  duly 
appealed. 

Defendant  is  a  building  and  loan  associa- 
tion. Plaintiff  executed  his  note  and  deed  of 
trust  to  such  association  on  November  2, 
1896,  for  $1,200,  with  8  per  cent  Interesi 
from  date,  payable  In  monthly  Installments 
The  loan,  as  shown  by  Its  date,  waa  mad  3 

*Rehearliia  denl«d. 
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since  the  amendment  of  the  building  and 
loan  statute  enacted  in  1895,  and  carried  for- 
irard  Into  the  revision  of  1890.  The  asso- 
ciation liad  a  by-law,  adopted  in  1886  and 
amended  in  1889,  -wherein  it  was  provided 
tiiat  at  a  competitive  letting  of  loans  no  bid 
would  be  entertained  of  less  than  16  per 
cent;  and,  in  answer  to  a  question  pro- 
pounded by  the  court,  the  defendant's  sec- 
retaty  stated  that.  If  a  bid  was  offered  at 
less  tlian  16  per  cent,  It  was  not  considered. 
That  rate  of  premium  for  preference  of  loan 
was  an  arbitrary  basis  to  start  from  In  the 
letting.  The  present  loan  was  let  at  auc- 
tion to  defendant  at  a  premium  of  22H  per 
cent 

As  before  stated,  this  loan  is  governed  by 
tbe  building  and  loan  statute,  now  known 
as  article  10  of  chapter  12  of  the  Statutes 
of  1899.  By  tbe  provisions  ot  section  2812 
of  the  old  statute  of  1889,  loans  were  to  be 
made  by  competitive  bids  in  open  meeting 
called  by  the  directors.  The  section  govem- 
ins  the  manner  of  making  loans  in  the  pres- 
ent statute  is  1362,  which  omits  the  require- 
ment that  the  bids  sliall  be  In  open  meet- 
ing called  by  the  directors,  but  still  makes 
it  necessary  that  loans  shall  be  let  to  him 
"who  shall  bid  tbe  highest  premium,"  unless 
the  association  shall  dispense  with  that  mode 
I'.v  a  by-law  naming  a  fixed  premium;  thus 
authorizing  two  plans  upon  which  loans  can 
be  made.  If  the  loan  in  controversy  is  to  be 
considered  as  having  been  made  alone  on 
tlie  competitive  bid  plan,  then,  since  defend- 
ant had  a  fixed  minimum  premium  below 
which  It  would  not  permit  bids,  we  must 
hold  tbe  loan  to  be  usurious  and  unprotected 
by  the  statute,  as  decided  by  us  at  this  sit- 
ting in  Arbuthnot  against  this  defendant, 
72  8.  W.  132. 

But  defendant  Insists  that  the  loan  is  pro- 
tpcted  by  that  portion  of  section  1362  ot 
tbe  present  statute  which  permits  loans  at  a 
filed  premium.  It  is  difficult  to  state  our 
disposition  of  the  case  in  a  satisfactory  way 
from  the  fact  that  the  loan  may  be  said  to 
have  been  consummated  under  both  dlvl- 
sions  of  the  statute;  that  is  to  say,  under 
that  authorizing  a  letting  to  the  highest  bid- 
der, and  under  that  authorizing  a  fixed  pre- 
minm.  It  was,  as  we  have  said,  let  to  the 
bigbest  bidder,  and  there  was  a  by-law  nam- 
ing a  fixed  premium,  and  the  bidding  was 
not  allowed  to  begin  at  less  than  that  rate. 
Whether  tbe  present  statute  can  be  constru- 
ed so  that  these  associations  can  have  both 
plans  in  force  at  the  same  time,  and  make 
loans  under  either  as  they  may  elect,  we 
need  not  decide.  Neither  need  we  decide 
whether,  if  it  can  have  the  two  plans  at  the 
j>ame  time.  It  can,  as  was  done  in  this  in- 
stance, let  the  one  loan  under  both  plans; 
that  is  to  say,  fix  a  premium  for  preference, 
iip.d  then  get  as  much  more  as  borrowers 
will  bid.  It  is  not  necessary  to  decide  these 
qnestions,  from  the  fact  that.  In  our  view, 
defendant  bad  not  taken  tbe  action  required 


by  the  present  statute  (section  1362)  in  or- 
der to  exact  a  fixed  premium  before  making 
the  loan  in  controversy.  The  part  of  the 
section  referred  to  reads,  "that  any  associa- 
tion may,  by  its  by-laws,  dispense  with  the 
offering  of  its  money  for  bids,  and  in  lieu 
thereof  loan  or  advance  Its  money  to  mem- 
bers at  such  rate  of  interest  or  Interests  and 
premium  as  may  be  provided  by  the  by- 
laws, such  premium  to  be  paid  In  gross  in- 
stallments." The  by-law  introduced  In  evi- 
dence was  adopted  by  defendant  several 
years  prior  to  the  enactment  of  that  statute, 
and  could  not  have  been  by  its  authority. 
But  conceding  (without  deciding)  that,  if  a 
prior  by-law  happens  to  be  such  as  is  re- 
quired by  a  subsequent  statute,  it  would  be- 
come effective  and  binding  when  recognized 
and  acted  under  by  both  parties  in  interest, 
yet  the  by-law  in  question  will  still  not  aid 
defendant's  case,  from  the  fact  that  It  is  not 
such  by-law  as  is  contemplated  by  the  stat- 
ute. The  statute  requires  that  the  premium 
thus  fixed  shall  be  paid  in  gross  Installments. 
whereas  the  by-law  requires  that  It  "shall 
be  paid  In  advance  out  of  the  money  bor- 
rowed." This  substantial  difference  between 
the  by-law  and  the  statute  is  sufficient  to 
render  It  powerless  to  aid  defendant's  case 
without  going  into  other  parts  which  might 
be  found  to  be  out  of  harmony  with  the  stat- 
ute. 

Defendant  suggests  that  the  decree  should 
be  reversed  from  the  fact  that  plaintiff  did 
not  give  30  days'  notice  In  writing  of  his  In- 
tention to  pay  the  loan  before  it  was  due 
by  its  terms,  as  required  by  section  1368, 
Bev.  St.  1899.  That  section  does  not  con- 
template that  notice  shall  be  given  In  instan- 
ces, as  here,  where  the  loan  was  usurious, 
as  not  being  made  as  directed  by  the  stat- 
ute. The  section  referred  to  requires  that 
on  payments  being  made  after  notice  tbe 
borrower  shall  be  charged  "with  all  interest, 
premium  and  fines."  It  is  clear  that  this 
could  not  be  applied  to  usurious  loans,  for  in 
such  case  the  premium  is  credited  to  the  bor- 
rower, instead  of  charged,  and  so  la  the  in- 
terest above  the  legal  rate.  Some  other 
questions  presented  were  disposed  of  In  tbe 
case  of  Arbuthnot  against  this  defendant,  to 
which  we  have  above  referred. 

The  decree  was  proper  and  will  be  affirm- 
ed.   All  concur. 


HAYES  T.  CONTINKNTAL  OASUAI/TY  CO. 

(Court  of  Appeals  at  Kansas  Qity,  Mo.    Feb. 

16,  1903.) 

ACCIDENT  INSURANCB— EVIDENCE— PLEADING 
—VARIANCE  —  WAIVER  —  NOTICE:— PROOF  OF 
LOSS— DAMAOBS— TRIAL— CONDUCT  OF  COUN- 
8BL-IN3TRU0TIONS. 

1.  Plaintiff,  carrying  accident  insurance,  tes- 
tified that  while  he  was  on  a  train  at  night  the 
engine  gave  out,  and,  hearing  another  coming, 
be  feared  a  collision,  and  jumped  off  into  a 
ditch  about  eight  feet  deep,  and  injured  his 
breast  and  ankle,  and  afterward  did  not  know 
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what  happened;  that  he  was  taken  by  some  un- 
known person  to  a  farmhouse,  where  he  stayed 
six  or  seyen  weeks;  that  he  did  not  know  any- 
thing or  where  he  wa^;  that  after  he  halfway 
came  to  his  senses  he  thought  of  bis  wife,  and 
went  home  and  to  bed,  but  wlien  he  woke  he 
did  not  know  his  wife  or  whereabouts,  and  did 
not  recover  his  mind  for  a  week  or  so,  and  a 
day  or  two  thereafter  eare  the  company  notice 
of  the  accident,  which  tne  policy  required  should 
be  given  immediately,  and  stated  as  his  reason 
for  not  giving  it  before:  "Well,  I  didn't  have 
any  pnpers  with  me.  I  was  unconscious.  I 
didn't  know  that  I  was  insured,  really."  Sever- 
al physicians  testified  for  defendant  that,  while 
plaintiff's  injuries  may  have  caused  uucon- 
Bciousness,  it  would  not  have  lasted  the  length 
of  time  claimed  by  him.     Held,  that  it  was  m 

auestion  for  the  jury  whether  they  would  be- 
eve  the  physicians  or  plaintiff. 

2.  Plaintiff's  testimony  was  not  overturned  by 
evidence  of  the  railroad  officials  that  no  wreck 
occurred  at  the  time,  since  he  did  not  testify 
that  there  was  a  wreck,  but  that  he  feared  one. 

3.  Objection  not  having  been  made,  in  a  suit 
on  an  accident  policy,  to  the  variance  between 
the  proof  that  there  was  no  wreck,  and  the  al- 
legation of  the  petition  that  plaintiff  was  in- 
jured in  a  railroad  wreck,  objection  on  that 
ground  was  waived,  under  Rev.  St.  1890,  | 
655,  providing  that  no  variance  shall  be  deem- 
ed material  unless  the  adverse  party  has  been 
misled  to  his  prejudice. 

4.  Condition  of  accident  policy  that  imme- 
diate notice  of  the  accident  shall  be  given  does 
not  apply  where  insured  is  prevented  from  giv- 
ing notice  by  unconsciousness  resulting  from  the 
accident. 

5.  Where  an  accident  policy  provides  that  no 
indemnity  shall  be  paid  for  disability,  except  for 
8uch_  time  as  insured  is  under  the  care  of  a 
physician,  the  allowance  in  a  verdict  of  indem- 
nity for  time  during  which  the  insured  was  dis- 
abled preceding  the  employment  of  a  physician 
was  error. 

6.  Where,  on  attention  being  called  to  the 
fact  that  plaintiff's  counsel  was  reading  from  a 
law  report  to  the  jury,  the  court  caused  him  to 
desist,  and  instructed  the  jury  to  disregard 
what  he  had  read,  such  reading,  though  im- 
proper, was  not  ground  for  reversal. 

T.  Refusal  to  instruct  that  the  term  "strict 
care."  as  used  in  an  accident  policy,  meant  "im- 
mediate care,"  on  the  ground  that  such  defini- 
tion would  not  enlighten  the  jury,  waa  not  er- 
ror. 

8.  Where  au  accident  Insurance  company,  on 
being  notified  of  an  accident  to  a  policy  holder, 
denied  its  liability,  it  thereby  waived  the  proof 
of  loss  of  time,  which  the  policy,  in  terms,  re- 
quired. 

Error  to  drcult  court,  Jackson  county; 
James  Gibson,  Judge. 

Action  by  Franklin  S.  Hayes  against  the 
Continental  Casualty  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 
Reversed. 

W.  F.  Allen  and  J.  B.  Trogdon,  for  plain- 
tiff in  error.  J.  W.  Oillesple,  for  defendant 
in  error. 

BROADDUS,  J.  This  is  an  action  on  a 
policy  of  Insurance  against  accident  and 
sickness  made  by  the  Northwestern  Benevo- 
lent Society  to  the  plaintiff  on  the  16th  day 
of  June,  1900.  The  defendant  is  the  suc- 
cessor of  said  Northwestern  Benevolent  So- 
ciety. By  said  policy  the  plaintiff  was  in- 
sured against  loss  by  accidents  or  sickness, 

1 1.  See  Insuranca,  vol.  »,  C«nt  Dig.  |  Un. 


and  in  case  of  immediate  or  total  disabil- 
ity by  reason  of  injury  suffered  by  h*"!,  so 
as  to  cause  total  loss  of  time,  and  wholly 
prevent  him  from  attending  to  or  engaging 
in  any  business  or  occupation,  a  benefit  of  (40 
per  month,  or  at  that  rate  for  any  part  of  a 
month,  should  be  paid  to  him  for  such  total 
disability,  and  also  a  partial  Indemnity  at 
one-fourth  of  said  monthly  rate  for  loss  of 
time  by  reason  of  a  material,  bat  not  a  total, 
disability,  not  resulting  immediately  after  an 
accident,  provided  that  the  total  of  time  for 
which  indemnity  shall  be  paid  for  any  one 
disabling  injury  shall  not  exceed  one  year, 
and  only  while  the  insured  is  under  the  strict 
care  of  a  legally  qualified  surgeon.  As  the  soit 
was  instituted  in  a  justice's  court,  defendant 
filed  no  answer,  but.  Judging  from  what  ap- 
pears in  the  record,  it  denies  all  liability. 
The  only  evidence  of  the  manner  of  plaintiff's 
injury,  which  he  claims  occurred  on  the  15th 
day  of  October,  1900,  in  the  state  of  Texas, 
was  liis  own.  His  statement  was  that  he 
got  on  a  freight  train  at  Dallas  for  the  pur- 
pose of  going  to  Hearne,  Tex.;  that,  when 
the  train  got  somewhere  between  40  and  75 
miles  from  Dallas,  the  engine  gave  oat,  at 
night,  on  a  curve,  at  which  time  be  heard 
a  passenger  train  coming,  and,  apprehending 
danger  of  a  collision,  he  Jumped  off  into  a 
ditch  about  eight  feet  deep;  that  in  alighting 
he  was  injured  in  his  breast  and  ankle,  and 
that  afterwards  he  did  not  know  what  hap- 
pened; that  he  was  taken  oat  of  the  ditch 
by  some  one  unknown  to  him,  and  taken  to 
a  farmhouse,  where  he  stayed  about  six  or 
seven  weeks.  He  says  that  then  he  still  did 
not  know  anything— did  not  know  where  he 
was.  He  states  that  after  he  halfway  came 
to  his  senses  he  thought  of  his  wife,  and  then 
he  wanted  to  come  home.  He  then  came 
home,  and  went  to  bed,  after  which  he  went 
to  sleep,  but  wakened,  and  said  he  did  not 
know  where  he  was;  that  he  ^talked  to  his 
wife,  and  did  not  know  that  he  was  talking 
to  her,  and  did  not  know  his  whereabouts; 
and  that  he  got  home  on  the  last  day  of 
November,  but  he  was  not  positive.  This 
examination  showed  that  be  waa  uncertain  as 
to  the  date  of  events,  if  he  was  not  simulat- 
ing forgetfulness.  It  was  shown  that  on 
the  1st  day  of  December  the  defendant's 
agent  went  to  plalntlfiTs  home,  and  received 
from  plaintiff's  wife  payment  of  existing 
dues,  at  which  time  said  agent  was  aware 
of  plaintiff's  condition.  Up  to  this  time, 
plaintiff  had  given  to  defendant  no  notice 
of  his  injury  and  loss,  and  he  states  his  rea- 
son for  not  so  doing  in  the  following  lan- 
guage, via.:  "Well,  I  didn't  have  any  papers 
with  me.  I  was  unconsdoas.  I  didn't  know 
that  I  was  insured,  really."  The  defendant 
asked  to  have  the  statement  of  plaintiff 
stricken  out,  for  the  reason  that  he  had  not 
provided  against  such  a*  contingency  In  his 
contract  as  an  excuse  for  not  giving  notice 
as  required  by  the  policy.  The  court  re- 
fused defendant's  aequest    Plaintiff  farther 
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tesdfled  tliat  he  was  at  home  a  week  or  bo 
before  be  recovered  bis  mind;  tbat  In  a  day 
or  two  thereafter  he  gave  defendant  notice 
of  bis  Injury  by  the  accident;  tbat  be  made 
ont  his  proof  of  loss  upon  a  blank  furnished 
to  bim  by  a  Mr.  Beedle,  defendants  agent 
In  ICansas  City;  and  that  he  had  no  phy- 
sician at  any  time  until  after  he  arrived 
home  from  Texas.  PlaintUTs  report  of  his 
Injury  was  sent  to  the  company  by  defend- 
ant's said  agent,  Beedle,  on  December  12tb. 
On  the  24th  day  of  December,  1900,  the  de- 
fendant company  notified  the  plaintiff,  In  writ- 
ing, that  It  would  not  allow  his  claim,  for 
the  reason  tbat  he  had  not  filed  In  its  office 
within  10  days  after  the  happening  of  the 
accident  a  report  thereof. 

The  defendant  Introduced  several  phy- 
sicians at  the  trial,  whose  testimony  was  to 
the  effect  that,  while  plaintiff's  injuries  may 
bare  caused  unconsciousness,  it  would  not 
have  lasted  for  the  length  of  time  claimed  by 
him.  It  also  Introduced  the  evidence  of  rail- 
road officials,  the  purport  of  which  was  tbat 
there  had  been  no  wreck  on  the  road  named 
b;  the  plaintiff  at  the  time  be  designated. 
In  regard  to  this  evidence  of  the  physicians, 
we  need  only  say  that  It  was  a  question  for 
the  Jury  to  determine  whether  it  would  be- 
lieve them  or  the  plaintiff.  The  evidence  of 
the  railroad  officials  may  have  been,  and 
doubtless  was,  true,  In  every  respect,  yet  it 
Is  not  to  be  taken  as  overturning  that  of 
plaintiff,  for  be  did  not  say  that  be  was  in  a 
wreck,  but  that  be  jumped  under  the  Im- 
pression that  a  wreck  was  impending. 

Defendant  contends  mainly  that  the  plain- 
tiff was  not  entitled  to  recover  for  the  fol- 
lowing reasons,  viz.:  First,  because  be  did 
not  give  defendant  written  notice  within  10 
days  after  the  happening  of  the  accident,  and 
make  hla  proof  of  loss,  as  required  by  the 
terms  of  the  policy;  second,  because  he  did 
not  have  a  surgeon  In  strict  attendance  up- 
on himself  during  the  time  of  his  injury; 
third,  because  the  allegations  of  the  petition 
IK  that  he  was  injured  in  a  railroad  wreck, 
whereas  the  proof  shows  that  there  was  no 
Rich  wreck  at  the  time. 

The  latter  objection  only  amounts  to  a  va- 
riance between  the  proof  and  the  allegations 
of  the  petition,  to  which  defendant  should 
have  called  the  attention  of  the  court  at  the 
time,  as  provided  by  section  655,  Rev.  St 
1899;  and,  having  failed  to  do  so,  it  has 
waived  all  error  in  tbat  respect. 

In  Whittemore  v.  Sills,  76  Mo.  App.  248, 
this  court  held  that  "while  the  law  never 
Imposes  upon  any.  one  a  duty  to  perform 
what  is  impossible,  it  allows  people  to  enter 
into  contracts  as  they  please,  and  the  inter- 
ference of  third  perscQS  will  not  excuse  per- 
formaDce,"  and  that  "when  the  law  creates  a 
daty,  and  the  party  is  disabled  to  perform 
it  without  any  default  in  him,  and  be  has  no 
remedy  over,  the  law  will  excuse  him.  But 
when  a  party  by  his  own  contract  creates  a 
charge  or  duty  upon  himself,  he  la  bound  to 


make  It  good,  if  be  may,  notwithstanding 
any  accident,  by  Inevitable  necessity,  be- 
cause he  might  have  provided  against  It  by 
bis  contract."  The  court  citing  Davis  r. 
Smith,  16  Mo.  467;  Hai-rlson  v.  By.  Co.,  74 
Mo.  364,  41  Am.  Rep.  318.  It  was  one  of  the 
conditions  precedent  to  plaintiff's  right  of 
recovery  that  he  should  give  the  requisite 
notice  of  the  accident  within  10  days  after 
the  happening  thereof.  This  was  not  done 
in  this  case  because  plaintiff's  evidence  tend- 
ed to  show  that  he  was  rendered  incapable 
of  complying  with  tbat  condition  of  his  pol- 
icy, by  reason  of  his  mental  incapacity  caus- 
ed by  the  accident  itself.  The  plaintiff  con- 
tends, and  we  think  justly,  that  the  forego- 
ing rule  does  not  apply  to  a  case  of  this 
kind,  for  it  certainly  was  not  In  the  contem- 
plation of  the  parties  that,  if  the  accident  for 
which  the  Indemnity  was  provided  should 
render  the  insured  incapable  of  giving  such 
notice,  thereby  defendant  would  escape  lia- 
bility. It  is  a  rule  of  law  In  this  state  tbat 
"forfeitures  in  Insurance  policies  are  not  fa- 
vored, and  conditions  which  effect  such  for- 
feitures should  be  strongly  construed  against 
the  party  making  tbem."  And  it  was  held 
that  where  "an  accident  policy  provided 
tbat,  in  case  of  an  injury  totally  disabling 
insured  from  carrying  on  his  work,  notice  of 
the  accident  should  Immediately  be  given 
the  company,  and,  in  case  such  injuries  caus- 
ed the  death  of  the  insured,  notice  should 
be  given  in  like  manner;  that  it  was  not 
necessary,  where  the  injuries  caused  death, 
but  did  not  totally  disable  the  Insured  at  the 
time  from  working,  to  give  notice  of  the 
time  It  occurred,  as  the  policy  omitted  to 
provide  for  any  such  notice."  McParland 
V.  Ins.  Co.,  124  Mo.  204,  27  S.  W.  436.  The 
case  under  consideration  is  similar  on  prin- 
ciple, as  the  policy  falls  to  provide  for  sucb 
a  condition  as  that  which  resulted  to  the 
plaintiff  from  the  accident  Itself. 

It  was  one  of  the  conditions  imposed  by 
the  by-laws  of  the  defendant,  and  which 
the  plaintiff  accepted  as  a  part  of  bis  con- 
tract of  insurance,  that  no  indemnity  would 
be  paid  the  Insured,  on  account  of  any  sick- 
ness or  disability,  except  for  sucb  time  as  be 
might  be  under  the  professional  care  of  a 
physician  or  surgeon,  which,  in  case  of  In- 
jury, should  date  from  the  first  employment 
for  professional  purposes  to  the  last  call 
made  by  such  surgeon.  There  was  evidence 
that  there  was  a  physician  or  surgeon  in  at- 
tendance upon  plaintiff  for  only  a  part  of 
the  time  for  which  he  recovered  Indeomity. 
Whereas  that  fact  would  not  preclude  plain- 
tiff from  recovery  under  his  proof,  he  should 
not  be  entitled  to  recover  for  the  loss  of  time 
in  which  he  had  no  surgeon,  as  he  was  per- 
mitted to  do.  It  is  true  that  the  court  at 
the  Instance  of  defendant  gave  instruction 
No.  4,  wblch  limited  his  right  to  recover  for 
only  such  time  as  he  was  under  the  strict 
care  of  a  qualified  surgeon;  but  the  court 
also  gave  instruction   No.  i  on   behalf  of 
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plaintiff,  allowing  him  to  recover  for  tbe  en- 
tire time  he  was  wholly  prevented  by  his  in- 
juries from  engaging  in  business.  This  is 
claimed  as  prejudicial  error,  and,  no  doubt, 
was,  as  the  action  was  commenced  in  Janu- 
ary, 1901,  less  than  two  months  from  the 
time  that  the  plaintiff  first  had  the  care  of 
a  surgeon,  whereas  plaintiff  recovered  for 
the  sum  of  $120,  which  amounted  to  an  in- 
demnity under  tbe  policy  for  a  period  of 
three  months.  Tlie  Jury  evidently  disregard- 
ed defendant's  Instruction,  which  was  tbe 
law,  and  followed  that  of  plaintiff,  which, 
as  we  have  seen,  was  not  the  law  of  the 
case. 

During  the  argument  to  tbe  Jury  the  coun- 
sel for  plaintiff  was  reading  from  a  law  re- 
port an  extract  from  a  decision,  when  de- 
fendant's counsel  objected  to  his  action  In  so 
doing,  whereupon  the  court,  after  ascertain- 
ing that  the  book  in  question  was  a  law  re- 
port, caused  the  said  counsel  to  desist  from 
further  reading  from  said  report,  and  in- 
structed the  Jury  to  disregard  what  it  had  al- 
ready heard.  The  court  did  all  that  could  be 
done  under  the  circumstances,  and  it  is  more 
than  probable  that  the  Jury  was  not  influ- 
enced by  such  conduct  upon  the  part  of 
plaintiff's  counsel;  yet  such  a  course  of  prac- 
tice is  not  to  be  encouraged,  as  it  might 
Impose  upon  the  court  the  duty,  in  some  in- 
stances, of  reversing  a  cause. 

The  defendant  asked  the  court  to  define 
the  term  "strict  care,"  as  used  In  the  policy, 
as  "Immediate  care,"  which  the  court  refus- 
ed, because  tbe  definition  would  not  enlight- 
en the  Jury  in  that  respect.  The  term 
"strict  care"  has  no  technical  significance, 
but  is  to  be  Interpreted  as  the  language  la 
usually  understood. 

The  defendant  contends  that  plaintiff 
should  have  been  required  to  prove  that  he 
made  proper  proof  of  loss  of  time,  as  a  condi- 
tion precedent  to  bis  right  of  recovery.  As  it 
was  shown  that  defendant,  upon  receiving 
notice  of  the  accident  in  question,  denied  all 
liability  under  the  policy,  it  waived  such 
proof.  The  law  does  not  require  the  doing 
of  an  unnecessary  act  Hoffman  v.  Ace.  Ins. 
Co..  56  Mo.  A  pp.  301. 

The  further  point  is  made  that  it  was 
not  proved  that  the  defendant  had  assumed 
the  liabilities  of  the  Northwestern  Benevo- 
lent Society.  As  this  proof  can  be  supplied 
on  a  trial  anew,  it  has  no  significance  at 
present. 

For  tbe  reasons  given,  the  cause  is  re- 
versed and  remanded.    All  concur. 


GREENWOOD  v.  PARLIN  &  ORENDORFF 

CO. 

(Court  of  Appeals  at  Kansas  Oity,  Mo.     Feb. 

16,  1903.) 

APPKAIr-RECORD— SUFFICIENCY. 

1.  Tbe  motion  for  new  trial  mast  be  shown 

by  the  record  proper,  and  cannot  be  evidenced 

by  any  recital  in  the  bill  of  exceptions. 


2.  Hie  taking  of  an  appeal  must  appear  from, 
the  record  proper. 

3.  Where  It  appears  that  the  bill  of  exceptions 
has  been  tiled  after  the  term  has  elapsed,  au 
abstract  of  the  record  is  insuflScient  which  fails 
to  show  an  order  extending  the  time  for  filing. 

4.  The  affidavit  that  the  appeal  Is  not  prose- 
cuted for  vexation  or  delay  must  be  shown  in 
the  abstract  of  the  record. 

Appeal  from  circuit  court,  Jackson  county; 
Wm.  B.  Teasdale,  Judge. 

Action  by  L.  H.  Greenwood,  trustee, 
against  tbe  Parlln  &  Orendorff  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Appeal  dismissed. 

Ellis,  Cook  &  Bills  and  Gilmore  &  Brown, 
for  appellant  Beardsley,  Gregory  &  Klrsh- 
ner  and  Hutchlngs  &  Kelitiger,  for  respond- 
ent 

SMITH,  P.  J.  This  is  an  action  under 
section  60b  of  tbe  bankruptcy  law  of  1808 
lU.  S.  Comp.  St.  1901,  p.  344-5]  to  set  aside 
au  alleged  unlawful  preference  and  to  re- 
cover the  value  thereof.  As  none  of  the 
questions  which  were  discussed  and  sub- 
mitted to  us  for  decision  at  the  oral  argu- 
ment and  in  the  briefs  of  counsel  properly 
arise  on  the  record,  they  cannot  be  consid- 
ered. Turning  to  the  abstract  of  the  rec- 
ord proper,  and  we  find  nothing  but  tbe 
pleadings  and  Judgment,  supplemented  with 
a  recital  that  on  a  certain  day  and  year  a 
bill  of  exceptions  was  filed  in  the  case.  Such 
an  abstract  is  insufficient  for  the  following 
reasons:  (1)  Because  It  nowhere  recites  that 
a  motion  for  a  new  trial  was  filed.  It  is 
true  there  is  a  recital  in  the  bill  of  exceptions 
that  such  motion  was  filed,  but  this  will 
not  suffice,  for  It  is  now  well  settled  that  the 
filing  of  such  a  motion  Is  a  matter  that  must 
be  shown  by  the  record  proper,  and  cannot 
be  evidenced  by  any  recital  in  tbe  bill  of 
exceptions.  It  has  no  place  in  the  bill  of 
exceptions.  HUl  v.  Combs,  92  Mo.  App.  242; 
Bram  v.  Miller  (not  yet  officially  reported) 
67  8.  W.  714;  Turney  v.  Ewins  (not  yet 
officially  reported)  71  S.  W.  643;  Kirk  v. 
Kane  (not  yet  officially  reported)  71  8.  W. 
463;  Crosaland  v.  Admire,  146  Mo.,  loc.  dt 
656,  61  S.  W.  463;  Lavraon  v.  Mills,  160  Mo. 
428,  51  S.  W.  678;  Storage  Co.  v.  Glasner. 
150  Mo.  426,  52  8.  W.  237.  (2)  Because  such 
abstract  does  not  recite  any  order  granting 
an  appeal.  This  defect  Is  fatal  to  the  ap- 
peal. Harper  v.  Oil  Co.,  74  Mo.  App.  645; 
Meyers  v.  Meyers,  19  Mo.  App.  140;  Swank 
V.  Swank,  85  Mo.  198;  Ray  v.  Ray,  49  Mo. 
801;  State  v.  Ry.,  84  Mo.  129.  Tbe  recital 
In  the  bill  of  exceptions  of  the  fact  that  an 
appeal  was  taken  does  not  evidence  the  fact 
It  must  appear  from  the  abstract  of  the 
record  proper.  (3)  Because  it  appears  tbe 
bill  of  exceptions  was  not  filed  during  tbe 
term  it  was  taken,  but  after  that  term  had 
elapsed,  and  it  nowhere  appears  in  the  ab- 
stract of  tbe  record  proper  that  there  was 
any  order  entered  of  record  (section  728,  Rev. 
St)  extending  the  time  for  filing  such  bill. 
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Snch  an  extension  cannot  be  shown  by  the 
recitals  In  the  bill  of  exceptions,  but  must 
appear  from  the  abstract  of  the  record  prop- 
er. And  (5)  because  the  affidavit  required 
for  an  apiwal  by  section  808,  Rev.  St.,  Is 
nowhere  to  be  found  In  the  abstract.  The 
recital  of  the  bill  of  exceptions  that  there 
was  an  atiiuaTit  is  insufficient.  The  affidavit, 
or  Its  substance,  should  be  shown  In  the  ab- 
stract of  the  record.  Without  a  statutory 
affidavit,  we  are  without  Jurisdiction.  Se- 
bested  v.  Kansas  City  (not  yet  officially  re- 
ported) 68  S.  W.  IOCS,  and  cases  there  cited. 
It  results  that  the  appeal  must  be  dis- 
missed.   All  concur. 


ORMSBY  T.   LACLEDE  FARMERS'   MUT. 

FIRE  &  LIGHTNING  INS.  CO. 

(Coart  of  Appeals  at  Kansas  City,  Mo.    Feb. 

16,  1903.) 

INSURANCE— AUTHORITY  OF  AQBNT— WAIVEK 
«r  TERMS  OF  POLICY— BSTOPPEtr-ACTION— 
SUBMISSION  OF  ISSUES— INSTRUCTIONS. 

1.  The  rule  that  an  assent  of  an  insurance 
campany  has  authority  to  waive  couditions  of 
the  policy  applies  to  a  mutual  company  organ- 
ized iinilcr  Kev.  St.  1899,  c.  119,  art.  10. 

2.  Where  an  agent  of  an  insurance  company, 
knowini;  that  the  property  on  which  insurance 
ii  sought  is  incumbered,  writes  in  the  questions 
and  answers  in  au  application,  whereby  it  ap- 
pears that  there  is  no  incumbrance,  the  insur- 
ance company  waives  any  right  to  forfeit  the 
policy  because  of  the  antmthful  statement  in 
tbc  application. 

3.  \\  bcre  an  insured  informs  the  agent  of  the 
ingnr.ince  company  that  he  has  made  a  contract 
to  sell  the  property,  and  the  aj;ent  tells  him 
that  will  make  no  difference  with  the  policy, 
the  company  is  estopped  to  forfeit  the  policy 
because  of  such  contract. 

4.  Where,  in  a  suit  on  a  fire  policy,  the  de- 
fCHFe  was  several  grounds  for  forfeiture,  an  In- 
struction that,  if  the  jury  find  certain  facts 
with  respect  to  one  of  the  grounds  of  forfeiture, 
they  are  to  find  for  plaintiff,  is  erroneous,  as 
ignoring  other  defenses. 

Appeal  from  circuit  court,  Linn  county; 
John  P.  Butler.  Judge. 

Action  by  R.  J.  Ormsby  against  the  La- 
clede Fanners'  Mutual  Fire  &  Lightning  In- 
surance Company.  From  a  judgment  for 
plaintlir,  defendant  appeals.    Reversed. 

Harry  K.  West,  for  appellant  C.  0.  Big- 
ger, for  respondent 

BROADDUS,  J.  This  is  a  suit  on  a  fire 
Insurance  policy.  The  property  insured  was 
a  dwelling  house  situated  on  the  plalntitTs 
farm.  The  defendant  is  a  farmers'  mutual 
insurance  company,  Incorjwrated  under  arti- 
cle 10,  c.  119,  Rev.  St  1899.  The  petition  is 
In  the  usual  form.  The  answer,  after  ad- 
mitting defendant's  corporate  existence,  and 
Interposing  a  general  denial,  except  as  to 
matters  not  therein  afterwards  admitted  to 
be  true,  sets  up  the  following  specific  de- 
fenses: That  by  the  terms  of  the  policy  it- 
self a  written  application  of  plaintiff  for  In- 
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surance  was  made  a  part  thereof,  as  well  as 
the  by-laws  of  the  defendant's  organization; 
that  the  plaintiff  in  his  said  application  false- 
ly and  fraudulently  warranted  that  said 
property  Instired  was  free  and  clear  of  in- 
cumbrance, when  in  fact  it  was  Incumbered 
by  a  valid  deed  of  trust  for  $1,000;  that  the 
plaintiff,  in  his  said  application,  also  fraud- 
ulently and  falsely  warranted  and  represent- 
ed that  he  had  never  suffered  loss  by  flre, 
when  in  fact  he  had  suffered  such  loss  to 
the  amount  of  $500;  and  that  after  he  had 
entered  into  said  contract  he  had  made  a 
valid  contract  for  the  sale  of  said  property 
to  one  J.  I.  Hamilton.  It  further  pleads  as  a 
defense  that  plaintiff,  by  bis  proof  of  loss 
furnished  to  the  defendant,  falsely  and 
fraudulently  represented  to  the  defendant 
that  he  was  the  sole  and  unconditional  own- 
er In  fee  of  the  insured  property,  and  that 
the  same  was  free  from  Incumbrances.  By 
all  of  which  defendant  claims  the  policy  be- 
came void.  The  plaintiff,  in  reply,  admits 
making  the  application,  but  pleads  that  it 
was  prepared  by  one  H.  E.  Maybee,  defend- 
ant's secretary,  who  wrote  all  the  questions 
and  answers  therein,  and  that  he  (plaintiff) 
signed  it  without  reading  or  knowing  its 
contents.  He  admits  that  the  land  was  in- 
cumbered by  a  deed  of  trust  for  $1,000,  but 
claims  that  said  Maybee  was  Informed  of 
that  fact  when  the  application  was  made. 
He  also  admits  that  after  obtaining  the  pol- 
icy of  Insurance  he  entered  Into  a  contract 
to  sell  the  insured  property  to  one  Hamilton, 
but  alleges  that  Immediately  after  muklnj; 
said  contract  of  sale  he  Informed  said  May- 
bee of  the  fact  that  said  Maybee  thereupon 
told  him  the  sale  would  make  no  difference, 
and  that  the  policy  would  remain  in  force 
until  be  delivered  his  deed  for  the  .property 
to  said  Hamilton.  The  reply  then  sets  up 
that  after  his  loss  one  Cady,  who  was  also 
insured  by  defendant,  sustained  a  loss  by 
flre,  for  which  plaintiff  was  assessed  $1.23  to 
pay  bis  proportionate  share  of  said  Cady's 
loss,  which  he  paid,  and  that  at  the  time  of 
said  assessment  and  payment  the  defendant 
was  aware  of  all  the  said  breaches  of  the 
policy  set  up  in  Its  answer.  The  defendant 
moved  to  strike  from  plaintlfTs  reply  the  al- 
legations therein,  except  that  part  which  ad- 
mitted the  facts  as  set  out  in  defendant's  an- 
swer, for  the  following  reasons,  viz.:  First 
because  the  matters  pleaded  do  not  consti- 
tute a  reply;  second,  because  the  facts  plead- 
ed do  not  show  a  waiver  of  the  conditions  of 
the  policy;  third,  because  that  part  of  the 
statement  of  the  secretary,  Maybee,  "that 
the  contract  of  sale  made  by  plaintiff  would 
make  no  difference,  and  that  the  policy 
would  remain  in  force  until  the  delivery  of 
his  deed  to  the  purchaser,"  did  not  amount 
to  a  representation  of  a  fact,  but  only  an 
expression  of  an  opinion  as  to  the  law,  or  a 
conclusion  of  law.  The  court  overruled  the 
motion.  The  finding  and  Judgment  were  for 
the  plaintiff. 
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Qa  the  trial  of  the  case  the  plaintiff  Intro- 
duced evidence  tending  to  sustain  all  the 
allegations  In  his  reply,  and  the  defendant 
Introduced  evidence  tending  to  disprove  all 
such  allegations.  The  law  in  dispute,  there- 
fore, arose  both  on  the  motion  to  strike  out 
the  reply  and  on  the  evidence.  The  law  gov- 
erning the  question  whether  the  matters  set 
out  in  plaintiff's  reply  constitute  a  waiver 
upon  the  part  of  the  defendant  has  been  elab- 
orately reviewed  at  this  term  of  the  court  in 
an  opinion  by  Judge  Smith  in  the  case  of 
Ross-Langord  v.  Mercantile  Mut  Ins.  Co.,  71 
S.  W.  720.  The  law  is  also  stated  In  Spring- 
field Laundry  Co.  v.  Ins.  Co.,  151  Mo.  90,  52 
S,  W.  238,  74  Am.  St  Rep.  521.  The  first  is 
the  latest  expression  on  the  subject  by  the 
Court  of  Appeals,  and  the  latter  by  the  Su- 
preme Court,  and  the  mle  seems  now  to  be 
well  settled  that  the  acts  and  declarations  of 
the  soliciting  agent  for  an  insurance  com- 
pany while  writing  the  application  for  Insur- 
ance are  the  acts  and  declarations  of  the 
company  itself.  And  in  Laundry  Co.  v.  Ins. 
Oo.,  supra,  it  was  held  that  "the  local  agent 
had  the  same  authority  to  waive  a  condition 
of  the  policy  that  the  company  had."  Apply- 
ing the  law  as  thus  stated  to  the  matters  set 
up  in  plaintiff's  reply,  and  to  which  he  di- 
rected his  evidence  on  the  trial,  we  do  not 
think  there  was  any  error  committed  by  the 
court  in  overruling  defendant's  motion  to 
strike  said  matters  from  said  reply;  and  be- 
cause the  defendant  is  a  farmers'  mutual  in- 
surance company,  under  article  10,  c.  119, 
Rev.  St  1899,  does  not  prevent  the  principle 
from  applying,  for  the  very  apparent  reason 
that  the  decisions  are  not  predicated  upon 
the  fact  that  statements  and  representatlona 
were  not  material  to  the  risk,  but  because, 
as  such,  they  bad  been  waived  by  the  act  of 
the  agent  which  was  the  act  of  the  company 
Itself. 

In  reference  to  the  statement  made  by  the 
agent  to  the  plaintiff,  after  he  had  notified 
said  agent  that  he  had  sold  the  premises  to 
Hamilton,  that  it  would  make  no  difference, 
as  the  policy  would  remain  in  force  until  be 
made  a  deed  to  Hamilton,  we  hold  that  the 
defendant  was  bound  as  much  thereby  as  If 
a  resolution  had  been  passed  by  defendant's 
board  of  directors  to  that  effect,  for  what- 
ever the  defendant  might  do  its  agent  could 
do,  under  the  decisions  referred  to.  Especial- 
ly is  this  true  If  the  Insured  had  acted  upon 
such  representation  of  the  agent,  as  it  was 
shown  the  plaintiff  did  In  this  case.  The 
defendant  was  estopped  by  the  act  of  Its 
agent 

The  defendant  objected  to  Instruction  No. 
2  given  on  behalf  of  the  plaintiff,  for  the 
reason  that  It  wholly  Ignores  the  other  de- 
fenses In  Issne,  and  because  It  tells  the  Jury, 
If  they  find  a  certain  fact  with  respect  to  the 
Incumbrance,  then  they  are  to  find  for  the 
plaintiff.  This  instruction  was  erroneous  in 
that  regard,  for  the  plaintiff  would  not  be  en- 
titled to  8  verdict  alone  upon  a  finding  that 


defendant  had  waived  the  incumbrance  on 
plaintiff's  property,  for  he  mnst  also  sbow 
that  all  the  other  representations  were  'waiv- 
ed, as  the  policy  would  stand  forfeited  if  it 
was  shown  that  any  one  of  them  had  not 
been  waived  by  defendant.  And  the  same 
objection  stands  good  as  to  Instructions  num- 
bered 3  and  4  given  for  the  plaintiff.  Un- 
der these  instructions  the  Jury  was  author- 
ized to  find  for  the  plaintiff  upon  waiver  of 
one  cause  of  .forfeiture  alone,  notwithstand- 
ing there  may  have  been  no  such  waiver  up- 
on other  grounds  of  forfeiture  which  were  la 
issue  on  the  pleading  and  evidence. 

For  the  error  contained  in  said  Instrnc- 
tlons,  the  cause  is  reversed  and  remanded. 
All  concur. 


WYNN  V.  FOLLOWILli.* 

(Court  of  Appeals  at  Kansas  CSty,  Mo.     Feb. 

16,  1903.) 

CONTRACT    FOB    SUPPORT— TERMINATION     BT 
DEATH— STATUTE  OF  FRAUDS— WAIV- 
ER OF  EXCEPTION. 

1.  Defendant  agreed  to  furnish  "hired  hel^"* 
to  plaintiff  for  the  purpose  of  assisting  her  in 
keeping,  supporting,  and  caring  for  his  infant 
child  for  a  period  of  two  years  and  eight  moutha. 
Held,  that  the  contract  was  not  within  the  stat- 
ute of  frauds,  since  it  was  based  on  the  life  of 
the  cliild,  which  might  end  within  a  year. 

2.  Plaintiff  sued  for  defendant's  failnre  to 
furnish  her  with  help  to  care  for  his  child.  On 
cross-examination  plaintiff  was  asked  If  she 
would  have  brought  the  action  if  defendant  had 
permitted  her  to  keep  the  child,  but  received  a 
nonresponsive  answer.  The  question  having 
l>een  repeated,  the  court  sustained  an  objection 
thereto.  Then  another  subject  was  begun, 
when  the  court  Interrupted,  saying  he  did  not 
understand  just  what  counsel  was  endeavoring 
to  show,  and  that  counsel  might  ask  plaintiff 
any  question  to  show  the  animus  that  prompted 
her,  but  the  matter  was  not  pressed  faruier. 
Held  to  furnish  no  ground  for  complaint 

Appeal  from  circuit  court,  Maries  county; 
James  E.  Hazell,  Judge. 

Action  by  Bettle  C.  Wynn  against  Robert 
M.  Followill.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Thomas  M.  &  Cyrus  H.  Jones,  for  appel- 
lant Crites  &  Garrison,  O.  D.  Gorum,  and 
J.  W.  Terrlll,  for  respondent 

ELLISON,  J.  This  action  is  for  damages 
resulting  by  defendant's  failing  to  furnish 
plaintiff  with  a  domestic  servant  to  assist 
plaintiff  in  caring  for  defendant's  infant 
child.  The  Judgment  in  the  trial  court  was 
for  plaintiff. 

It  appears  that  plaintiff  Is  the  child's 
grandmother,  and  that  defendant's  wife  died, 
leaving  the  Infant  then  only  a  few  days  old. 
The  evidence  In  behalf  of  plaintiff  tended  to 
prove  that  she  took  the  child  to  hn'  own 
home  to  care  for  It  on  the  understanding 
an'8  agreement  that  defendant  would  furnish 
to  her  a  girl  who  would  assist  her.  The  evi- 
dence for  plaintiff  further  tended  to  show 

•Rehevlnc  denied  February  18,  ISO*. 
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that  defendant  failed  to  wholly  perform  bis 
agreement  The  original  petition  was  based 
on  an  alleged  agreement  to  pay  plaintiff  for 
her  labw  and  expense  In  taking  care  of  and 
maintaining  the  child.  There  was,  however, 
afterwards  filed  an  amended  petition,  which 
declared  on  a  contract  to  furnish  the  domes- 
tic aforesaid.  No  objection  was  made  to  the 
amendment  by  defendant,  and  be  filed  his 
answer  thereto.  The  defendant  then  took 
the  position  at  the  trial  that  the  petition 
showed  an.  agreement  void  under  the  statute 
of  frauds,  and  the  plaintiff  got  leave  to  make 
two  amendments  by  Interlineation,  the  Inten- 
tion being  to  BO  change  the  statement  of  the 
case  as  to  remove  the  objection  based  on  the 
ground  of  the  statute  of  frauds.  Defendant 
objected  to  these  last  amendments.  But  as, 
in  our  opinion,  the  amended  petition,  with  or 
without  the  Interlineations,  did  not  state  a 
contract  which  could  be  affected  by  that 
statute,  we  need  not  notice  the  objections  to 
them. 

The  amended  petition,  according  to  defend- 
ant's claim,  stated  a  contract  for  the  furnish- 
ing of  "hired  help"  to  plaintiff  for  the  pur- 
pose of  keeping,  supporting,  and  caring  for 
the  Infant  for  a  period  of  two  years  and' 
eight  months.  Defendant  contends  that  the 
contract  was  therefore  one  not  to  be  per- 
formed within  one  year,  and  void.  It  Is 
agreed  on  all  sides  that  the  contract  was  bas- 
ed upon  the  care  and  support  of  the  child. 
If  the  child  should  cease  to  live,  the  contract 
of  course  terminated.  So,  notwithstanding 
the  contract.  In  point  of  time,  was  for  a  pe- 
riod of  more  than  one  year's  duration,  yet  It 
was  necessarily  based  on  the  life  of  the  child, 
and,  aa  that  might  end  within  a  year,  the 
statute  of  frauds  does  not  apply.  EV>8ter  v. 
McO'Blenls,  18  Mo.  90.  In  Harrington  v.  Ca- 
ble Ry.  Co.,  60  Mo.  App.  223,  we  held  that  a 
verbal  contract  to  employ  one  for  as  long  a 
period  as  he  should  properly  do  his  work  was 
not  within  the  statute,  since,  if  he  died  wlth- 
bi  a  year,  the  contract  would  end.  The  same 
role,  as  applicable  to  a  variety  of  cases.  Is 
stated  by  Lawson's  Contracts,  sec.  74.  And 
■0  It  Is  made  plain,  as  applicable  to  the  pres- 
ent controversy,  by  the  various  illustrations 
in  the  following  cases:  Wbwe  the  verbal 
contract  was  that  a  railway  company  would 
tosae  annually  to  plaintiff  and  his  family  a 
pass  for  a  po-Iod  of  ten  years  (Weatherf(H^ 
By.  Co.  v.  Wood,  88  Tex.  191,  30  S.  W.  859, 
28  U  H.  A.  526);  where  the  verbal  contract 
was  to  sell  certain  stock  at  the  end  of  three 
year*,  with  an  option  to  the  purchaser  to  call 
It  at  aoy  time  (Seddon  v.  Rosenbaum,  85  Ya. 
928,  9  S.  B.  320,  3  L.  R.  A.  337);  and  where 
the  verbal  agreement  was  that  a  railway 
company  would  maintain  cattle  guards  on 
the  plaintiff's  premises  bo  long  as  It  should 
operate  Its  road  through  them  (Railway  Co. 
V.  Whitley,  64  Ark.  190,  15  S.  W,  465,  11  L. 
B.  A  021). 

The  foregoing  virtually  disposes  of  the  case, 
for  defendant's  attack  on  the  Judgment  la 


based  almost  entirely  on  the  statute.  W< 
regard  the  evidence  In  plaintiff's  behalf  as 
ample  to  sustain  the  verdict  And  after  go- 
ing over  the  instructions,  we  conclude  that 
there  Is  no  substantial  objection  to  them. 
They  completely  cover  every  Issue  In  the 
case,  which  Is  all  that  should  be  asked. 

Criticism  is  made  of  the  court's  ruling  on  a 
question  asked  plaintiff  on  her  cross-exami- 
nation, which  we  think  Is  not  Justified  by 
the  record.  Defendant  claims  that  the  court 
refused  to  allow  him  to  ask  plaintiff  if  she 
would  have  brought  this  action  If  defendant 
had  permitted  her  to  keep  the  child.  The 
record  shows  that  question  to  have  been 
asked  and  answered:  "If  Robert  [defendant] 
had  done  what  he  promised  me  to  do  I  never 
would  have  brought  it"  Then  after  repeat- 
ing the  question  one  <x  more  times,  without 
getting  an  answer,  counsel  again  asked  It 
and  an  objection  thereto  was  sustained. 
Counsel  then  began  on  another  subject,  when 
the  court  interrupted  with  the  statement  that 
the  court  had  not  exactly  understood  Just 
what  counsel  was  endeavoring  to  show,  and 
said,  "You  may  ask  her  any  question  you  like 
to  show  the  animus  that  prompted  her." 
But  the  matter  was  not  further  pressed.  It 
Is  apparent  that  this  branch  of  the  record 
affords  defendant  no  just  ground  of  com- 
plaint. 

We  are  satisfied  that  there  is  nothing  In  the 
record  which  in  any  way  improperly  affected 
the  substantial  merits  of  the  case,  and  the 
judgment  will  be  afiirmed.    All  concur 


OAtJVBRBN  V.   ANCIENT   ORDER  OF 

PYRAMIDS. 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 

16.  1908.) 

UFB     INSURANC&-RBINSTATBMBNT— HBALTH 

CBRTIFICATE—WAIVBR— PLEADINGS 

—STATUS  OP  COMPANY. 

1.  By  the  rules  of  an  insurance  company,  a 
policy  holder  in  default  conid  be  reinstated  on 

Eayment  of  the  arrears  and  production  of  a 
ealth  certificate.  Deceased,  l>eiDg  In  default, 
made  the  payment  to  an  agent  who  stated  he 
would  send  the  "health  slip  to  deceased,  which 
could  be  signed  and  returned.  There  was  evi- 
dence that  the  agent  had  so  acted  as  to  others, 
and  that  no  objection  was  made  by  the  com- 
pany. Deceased  died  before  the  agent  sent  the 
slip.  Held,  that  the  question  of  waiver  ot  the 
certificate  was  for  the  jury. 

2.  Where  the  petition  declares  that  defend- 
ant is,  and  was  at  the  time  of  making  the  con- 
tract, a  corporation  engaged  in  the  life  insnr- 
ance  business  in  the  state,  and  the  answer  was 
that  "defendant  admits  being  a  corporation  and 
doing  business  in  the  state,  and  admits  the  is- 
suance of  a  beneficiary  certificate  to"  the  de- 
ceased, and  does  not  set  up  what  kind  of  a  cor- 
poration it  is,  the  status  of  the  defendaut  is 
thereby  fixed,  for  the  purposes  of  the  case,  as 
an  ordinary  life  insurance  company. 

Appeal  from  circuit  court  Jackson  county; 
James  Gibson,  Judge. 

Action  by  Annie  Cauveren  against  the  An- 
cient Order  of  Pyramids.  Prom  a  judgment 
in  favor  of  plalntUC,  the  defendaut  appeals. 
Affirmed. 
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Jobn  Sulllvau,  for  appellant.  Leon  Block, 
for  respondent 

ELLISON,  J.  The  plaintiff  sued  defend- 
ant on  what  she  terms  a  life  insurance  pol- 
icy containing  a  contract  of  Insurance  as 
old  line  or  regular  life  Insurance.  The  de- 
fendant claims  the  insurance  was  a  benefi- 
ciary certificate  Issued  by  a  fraternal  beneT- 
olent  society.  The  Judgment  In  the  trial  court 
was  for  plaintiff. 

The  defendant  claims  that,  being  a  beneT- 
olent  association,  and  not  liable  to  the  law 
applicable  to  regular  life  insurance  com- 
panies, the  plaintiff  cannot  recover,  for  the 
reason  that  the  deceased  died  while  sus- 
pended for  nonpayment  of  dues,  and  that 
there  were  no  proofs  of  death.  The  plaintiff 
claims  that  the  contract  of  Insurance  is  a 
regular  life  insurance  contract,  and  that, 
while  deceased  had  not  paid  certain  dues  at 
the  time  agreed,  he  did  in  fact  pay  them  prior 
to  his  death.  It  seems  (as  near  as  we  can 
gather  from  the  record)  that  when  one  be- 
comes delinquent  for  dues  in  defendant  com- 
pany he  may  regain  good  standing  by  mak- 
ing payment,  accompanied  by  a  health  certi- 
ficate showing  him  to  be  still  in  good  health. 
The  deceased  made  the  payment  to  defend- 
ant's agent  Louis,  the  "local  scribe,"  but  did 
not  get  a  health  certificate  from  blm.  Louis 
stated  that  be  would  send  to  deceased  (who 
lived  near  by)  the  "health  slip,"  which  could 
be  signed  and  returned  to  him.  There  was 
evidence  of  this  having  been  done  with  oth- 
ers In  the  same  way,  by  the  same  agent, 
Louis,  and  no  objection  made  by  the  com- 
pany. In  this  instance  deceased  died  before 
I-ouis  gave  him  the  certificate  as  promised. 
The  evidence  as  a  whole,  on  this  branch  of 
the  case,  tended  to  show  a  waiver  by  defend- 
ant of  the  strictness  of  Its  by-laws.  The  evi- 
dence fully  Justified  the  court  in  considering 
Louis  as  defendant's  agent,  and  in  submitting 
to  the  Jury  defendant's  waiver,  under  the 
decision  of  the  Supreme  Court  in  McMahon 
v.  Maccabees,  151  Mo.  522,  52  S.  W.  384. 

But,  aside  from  the  foregoing,  we  are  of 
the  opinion  that  the  pleadings  fix  defendant, 
for  the  purposes  of  this  case,  as  an  ordinary 
life  Insurance  company.  The  petition  de- 
clares against  it  as  such,  and  the  answer, 
In  effect,  admits  it;  at  least  It  contains  no 
denial.  The  petition  is  that  defendant  la, 
nud  was  at  the  time  of  making  the  contract,, 
".1  corporation  engaged  in  the  life  Insurance 
business  in  the  state  of  Missouri."  The  an- 
swer was  that  "said  defendant  admits  being 
a  corporation  and  doing  business  in  the  state 
of  Missouri,  and  said  defendant  admits  -the 
issuance  of  a  beneficiary  certificate  to  [the 
deceased]  Morris  H.  Cauveren."  The  answer 
nowhere  sets  up  the  kind  of  corporation  It  is, 
other  than  the  admission  quoted.  It  refers 
to  a  benefit  fund,  and  alleges  that  neither 
plaintiff  nor  deceased  were  entitled  to  par- 
ticipate therein  on  account  of  not  having 
paid  their  assessments.    The  whole  answer 


seems  to  be  drawn  on  an  aasomptlon  that 
the  court  and  everybody  concerned  knew 
what  sort  of  company  defendant  was,  and 
that  it  was  nnnecessary  to  state  It  If  it 
was  defendant's  purpose  to  avoid  liability 
as  stated  in  the  petition,  it  should  have  set 
out  what  sort  of  organization  It  was,  and 
followed  this  by  allegations  of  deceased's 
shortcomings,  and  thus  given  itself  some  def- 
inite Individuality.  It  is  practically  admitted 
that,  if  defendant  is  to  be  considered  as  a 
regular  life  insurance  company,  the  acts  of 
the  "local  scribe,"  Louis,  were  the  acts  of 
the  company.  The  consequence  must  follow 
that  his  promise,  after  accepting  back  dues, 
to  get  the  health  certificate,  was  binding  up- 
on the  company,  and  his  failure  to  do  so 
cannot  now  be  claimed. 

What  we  have  said  on  this  head  is  really 
of  no  practical  Importance  so  far  as  the  re- 
sult is  concerned,  for  the  reason  that.  In  our 
opinion  (as  above  set  out),  defendant  was 
liable,  under  the  authority  cited,  even  con- 
sidered as  a  benevolent  or  fraternal  associa- 
tion. 

As  to  the  claim  that  no  sufficient  proofs 
of  death  were  furnished.  It  Is  sufficient  to 
say  that,  defendant  having  denied  liability 
in  toto,  no  proofs  were  necessary. 

What  we  have  said  necessarily  disposes 
of  most  of  defendant's  case.  Other  sugges- 
tions made  are  not  considered  meritorious. 

The  Judgment  being  manifestly  for  the 
right  party.  It  Is  our  duty  to  affirm  It,  which 
Is  accordingly  done.    All  concur. 


READY  V.  MISSOURI  PAC.  RY.  C».« 

(Oourt  of  Appeals  at  Kansas  City,  Mo.    Feb. 
16,  1903.) 

SURFACE  WATBR— DISCHAROB  ON  ANOTHER'S 

PREMISES— MEASURE  OF  DAMAQBS- 

EXCESSIVE  DAMAGES. 

1.  Where  a  railroad  company  cut  a  ditch,  and 
put  in  a  culvert  under  its  track.  therel)y  caus- 
ing surface  water,  flowiug  onto  the  railroad 
from  higher  ground  beyond,  and  which,  the  evi- 
dence tended  to  show,  had  before  such  inter- 
ference found  its  way  along  ditches  on  the  sides 
of  the  track  until  it  spread  out  over  the  surface 
generally,  to  rush  through  snch  culvert  and  onto 

Elaintiff's  premises,  covering  her  ^ound,  filling 
er  cellar  and  cistern,  and  destroying  her  grass, 
it  was  liable  for  the  damage. 

2.  Where  one  allows  surface  water  to  collect 
on  his  premises,  and  wrongfully  discharges  it 
onto  the  premises  of  another,  the  latter  is  en- 
titled to  recover  the  actual  damage  sustained 
by  him  up  to  the  beginning  of  the  action,  and 
the  difference  between  the  value  of  the  estate 
just  before  and  just  after  the  injury  does  not 
furnish  the  measure  of  damages. 

3.  In  estimating  the  damages,  the  jury  conid 
consider  any  and  all  Injuries  resulting  from  the 
different  overflows  caused  to  the  house  and  base- 
ment and  outhouses,  as  well  as  any  injury  to  the 
lot  itself,  by  the  deposit  of  mod  and  clay  there- 
on. 

4.  Defendant  wrongfully  discharged  surface 
water  onto  plaintiff's  premises,  covering  her 
ground,  filling  her  cellar  and  cistern,  and  de- 
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stroylng  her  graaa.    Eetd,  that  a  verdict  of  $400 
was  not  excessive. 

Appeal  from  circuit  court,  Jaclcson  county; 
E.  P.  Gates,  Judge. 

Action  by  Margaret  Ready  against  the 
Missouri  Pacific  Hallway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Elijah  Robinson,  for  appellant.  Charles 
R,  Pence,  for  respondent 

ELLISON,  J.  This  is  an  action  for  dam- 
ages caused  by  defendant  discharging  sur> 
face  water  onto  plaintiff's  real  property  and 
improTemeuta  thereon.  The  judgment  was 
for  the  plaintiff  in  the  sum  of  $400. 

In  order  to  determine  the  legal  question 
applicable  to  this  case,  it  is  only  neces- 
sary to  state  in  a  very  general  way  the 
cause  of  the  complaint  as  made  out  by  evi- 
dence in  plaintiff's  behalf.  Plaintiff's  prop- 
erty is  situated  across  an  alley  from  de- 
fendant's Ifaie  of  railroad.  Water  flows  from 
higher  ground  beyond  onto  the  railroad,  and 
is  received  by  ditches  alongside  of  the  track. 
There  was  evidence  tending  to  show  that 
this  water,  prior  to  defendant's  interference, 
found  its  way  on  along  the  sides  of  the  track 
nntU  it  spread  out  over  the  surface  general- 
ly. The  evidence  also  tended  to  show  that 
defendant  could  have  led  the  water  off  in  the 
direction  of  certain  catch-basins  maintained 
by  the  city.  However  that  may  be,  it  was 
shown  that  defendant  cut  a  ditch  and  put 
In  a  culvert  under  Its  track  at  the  "head 
of  the  alley,"  which  caused  the  water  to 
mah  through  such  culvert,  and  thence  across 
the  alley  onto  plaintiff's  premises;  covering 
her  ground,  filling  her  cellar  and  cistern, 
and  destroying  her  grass.  The  law  in  such 
state  of  case  is  plain  and  well  understood. 
Defendant,  as  it  contends,  had  a  right  to 
protect  Itself  from  injury  by  surface  water. 
But  it- bad  no  right  to  allow  that  water  to 
collect  on  its  premises,  and  then  discharge 
it  at  one  point,  in  a  body,  onto  defendant's 
premises.  In  Paddock  v.  Somes,  102  Mo. 
220,  14  S.  W.  746,  10  L.  B.  A.  254,  the  court 
said  that  it  was  "an  actionable  Injury  and 
nnlsance  for  one  to  collect  surface  waters 
and  cast  them  in  a  body  upon  a  neighboring 
proprietor;  and  the  same  rule  holds  in  this 
regard  both  to  Individuals  and  to  municipal 
corporations.  The  latter,  though  not  obliged 
to  construct  sewers  or  drains  to  protect  ad- 
joining owners  against  the  flow  of  surface 
water  from  public  ways,  yet,  if  they  do  con- 
struct drains,  and  thus  carry  water  and  cast 
water  upon  the  adjacent  lands,  they  are  as 
much  responsible  as  though  they  had  invaded 
such  lands  by  sending  their  servants  there- 
on." In  Rychlicki  v.  St  Louis,  98  Mo.  497, 
11  8.  W.  1001,  4  L.  B.  A.  694, 14  Am.  St  Rep. 
651,  the  same  court  said  that  "according  to 
the  rules  of  the  civil  law,  as  adopted  by 
many,  if  not  most  of  the  states  of  this  Union, 
the  owner  of  the  higher  adjoining  land  has 


a  servitude  upon  the  lower  land  for  the  dis- 
charge of  surface  water  naturally  flowing 
upon  the  lower  land  from  the  dominant  es- 
tate. But  it  is  well  settled  by  the  decisions 
of  the  courts  which  follow  the  civil  law  that 
this  servitude  extends  only  to  surface  water 
arising  from  natural  causes,  such  as  rain 
and  snow,  and  that  the  owner  of  the  higher 
land  cannot  collect  the  surface  water  in 
drains,  trenches,  or  otherwise,  and  precipitate 
It  in  a  body  upon  the  lower  land,  to  the  dam- 
age of  the  owner  thereof." 

Complaint  is  made  of  plaintiff's  Instruc- 
tions. It  is  said  that  the  true  rule  for  the 
measure  of  damages  is  to  allow  plaintiff  the 
difference  between  the  value  just  before  and 
just  after  the  injury.  In  this  class  of  nui- 
sances, where  the  cause  of  the  injury  may  at 
any  time  cease,  by  act  of  the  party  or  the 
intervention  of  a  conit,  the  rule  of  damage 
is  not  the  whole  difference  in  the  value  of 
the  estate  just  prior  and  just  after.  Such 
rule  would  be  unjust  sometimes  to  one  par- 
ty and  sometimes  to  the  other  party.  If 
the  damage  Is  estimated  just  after  the  nui- 
sance is  established,  and  while  It  is  still  in 
existence,  perhaps  practically  destroying  the 
estate,  the  entire  value  of  the  property  might 
be  assessed,  though  the  nuisance  could  be  re- 
moved. That  would  be  unjust  to  the  party 
creating  or  maintaining  the  nuisance.  On 
the  other  hand,  there  are  instances  where  the 
damage,  under  the  rule  mentioned,  would 
be  very  slight  and  yet  if  the  nuisance  Is 
continued,  separate  damage  would  follow 
each  successive  injurious  act  flowing  from 
or  attributable  to  the  nuisance.  So,  there- 
fore, the  rule  contended  for  by  defendant 
was  repudiated  in  Foncannon  v.  Kirksvllle, 
88  Mo.  App.  270.  The  true  measure  of  dam- 
age is  to  allow  actual  damage  occasioned  by 
the  nuisance  up  to  the  beginning  of  the  ac- 
tion, without  reference  to  total  depreciation 
of  the  value  of  the  inheritance.  Pinney  v. 
Berry,  61  Mo.  359;  Smith  v.  By.  Co.,  98  Mo. 
20,  11  S.  W.  259.  In  this  case  the  Instruc- 
tion was  that  the  jury  should  take  into  con- 
sideration any  and  all  Injuries  resulting  from 
the  different  overflows  caused  to  the  house 
and  basement  and  outhouses,  as  well  as.  any 
Injury  to  the  lot  itself  by  the  deposit  of  mud 
and  clay  thereon.  We  think  it  was  not  objec- 
tionable. 

It  is  next  insisted  that  the  damages  are 
excessive.  Considering  the  nature  of  the 
damage,  it  is  clear  that  its  extent  would  be 
hard  to  estimate  with  mathematical  certainty 
or  precision.  Necessarily,  much  must  be  left 
to  the  sound  judgment  of  the  jury,  based 
on  the  statements  of  facts  made  to  them 
concerning  the  character  of  injury  to  the 
walls  of  the  house,  the  cistern,  and  outhouses, 
as  well  as  to  the  yard.  We  are  not  of  the 
opinion  that  an  allowance  of  $400  justifies 
our  interference  with  the  conclusion  of  the 
Jury. 

The  judgment  Is  afiSrmed.    All  concur. 
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ROBERTS  T.  INSURANCE  COMPANY  OP 

AMERICA. 

(Court  of  Appeals  at  St.  Lonla,  Mo.    April  15, 

1902.) 

INSURANCE— LOSS— VALUB)  OF  PROPERTT— KX- 
TENT  OP  LIABIUTT— PROOFS  OF  LOSS-WAIV- 
BR— RBVIVAL  OF  RBXiUIRBMBNT— ACTIONB— 
INSTRUCTIONS. 

1.  Where  a  policy  provided  that  In  case  ot 
loss  the  company  should  be  liable  only  for  three- 
fonrths  of  the  actual  cash  value  of  the  property 
insured  at  the  time  of  the  loss,  an  instmction 
that,  if  the  jury  found  the  value  of  the  different 
classes  of  the  property  to  amount  to  the  insur- 
ance thereon,  they  should  find  for  plaintiff  for 
the  fall  amonnt  of  the  insurance,  was  error. 

2.  Where,  in  an  action  on  a  policy,  defendant 
claimed  freedom  from  liability  by  reason  of 
plaintiff's  failure  to  furnish  proofs  of  loss,  and 
plaintiff  claimed  a  waiver  of  such  requirement, 
an  instruction  purporting  to  cover  the  whole 
case,  and  authorizinc  the  recovery  by  plaintiff 
if  the  jury  should  find  for  plaintiff  the  facts 
hypotiietically  stated,  which  omitted  the  issue 
as  to  the  proofs  of  loss,  and  whether  or  not 
proofs  had  been  waived,  was  error. 

8.  Where  proofs  of  loss  were  waived,  the  r»- 
qnirement  of  the  policy  that  they  should  be  fur- 
nislied  could  not  i>e  revived  by  a  subsequent 
demand  of  the  company  that  they  should  be  for- 
nished. 

Appeal  from  drcnit  court,  Laclede  county; 
L.  B.  Woodside,  Judge. 

Action  by  M.  G.  Roberts  against  the  In- 
siutince  Company  of  America.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

The  petition  Is  on  a  policy  insuring  the 
plaintiff  against  loss  by  flre  of  certain  per- 
sonal property  described  in  the  petition  and 

In  the  policy.    It  Is  alleged  that  on  the 

day  of  January,  1900,  while  the  policy  was 
In  force,  ail  of  the  property  Insured  was 
destroyed  by  flre,  and  was  a  total  loss  to 
plaintiff;  that  plaintiff  complied  with  all  the 
conditions  of  the  policy,  and  had  repeatedly 
demanded  a  settlement  and  payment  of  the 
loss,  which  had  been  refused  by  the  de- 
fendant The  answer  admitted  the  Issuance 
of  the  policy.  As  a  special  defense,  it  is  al- 
leged In  the  ansv^er  that  the  policy  provided 
that  within  60  days  after  the  flre,  unless  the 
time  was  extended  in  writing  by  the  defend- 
ant, the  plaintiff  should  furnish  proofs  of 
loss;  that  the  defendant.  In  accordance  with 
the  law,  had  provided  and  furnished  plain- 
tiff with  blank  proofs  of  loss,  but  that  the 
plaintiff  had  wholly  failed  and  refused  to 
furnish  any  proofs  of  loss  as  required  by 
the  policy.  The  answer  denied  all  other  al- 
legations of  the  petition.  The  reply  was— 
First,  a  general  denial;  second,  a  plea  of 
waiver  by  defendant  of  the  conditions  and 
requirements  set  out  in  the  answer  in  re- 
spect to  proofs  of  loss. 

For  the  plaintiff,  the  court  gave  the  fol- 
lowing instructions:  "No.  1.  The  court  in- 
structs the  Jury  that  if  they  believe  and 
find  from  the  evidence  that  the  defendant 
Issued  to  the  plaintiff  the  insurance  policy 
sued  on,  by  which  the  said  insurance  compa- 


ny insured  the  properly  destroyed  by  flre 
for  a  period  of  one  year,  and  that  while  said 
policy  was  in  full  force  and  effect,  and  with- 
out any  fault  on  the  part  of  the  plaintiff, 
the  property  was  burned  up  and  destroyed, 
they  will  find  the  issue  for  the  plaintiff 
And  in  arriving  at  the  amount  of  plaintiff's 
damages  the  Jury  will  ascertain  the  value  of 
the  property  named  as  the  first  item  of  In- 
surance, and,  if  the  property  so  destroyed 
was  at  the  time  of  the  fire  of  the  yalue  of 
$120,  they  will  find  for  the  plaintiff  the  sum 
of  $120  on  the  first  item.  And  they  will 
ascertain  the  value  of  the  property  so  in- 
sured as  the  second  item  of  insurance,  and, 
if  the  property  destroyed  was  of  the  value  of 
$30  at  the  time  of  the  fire,  the  Jury  will 
find  for  the  plaintiff  the  sum  of  $30  on  the 
second  Item.  And  they  will  ascertain  the 
value  of  the  property  so  Insured  under  the 
third  item  of  insurance,  and.  if  the  property 
so  destroyed  was  at  the  time  of  the  fire  of 
the  value  of  $150,  they  will  find  for  the  plain- 
tiff the  sum  of  $150  on  the  third  item  of  in- 
stunnce."  "No.  8.  The  court  instructs  the 
Jury  that  if  they  believe  and  find  from  the 
evidence  that  R.  S.  Phillips,  the  agent  of  the 
defendant  company,  about  the  1st  day  of 
February  informed  the  plaintiff  that  he  need 
not  furnish  proofs  of  loss,  for  the  reason 
that  the  adjuster  of  defendant  stated  to 
him  that  his  coming  to  adjust  the  loss  waiv- 
ed the  said  proofs,  then  the  requirement  of 
said  policy  for  such  proofs  was  waived  by 
the  said  company."  And  refused  No.  5 
asked  by  defendant,  which  is  as  follows: 
"No.  5.  The  court  instructs  the  Jury  that  the 
valuations  placed  upon  the  property  insured 
in  his  application  by  the  insured  is  conclu- 
sive upon  plaintiff,  and  he  Is  bound  thereby, 
so  that,  if  you  find  for  plaintiff  in  this  cause, 
you  will  take  the  value  of  the  property  as 
fixed  by  him  in  his  application,  and  add 
thereto  the  value  of  such  goods  as  he  may 
have  added  to  the  property  insured  in  his 
office,  and  deduct  from  the  aggregate  of  said 
amounts  the  value  of  the  property  saved 
from  the  fire,  and  three-fourths  of  the  re- 
mainder will  give  the  plaintiff  the  amount 
which  he  is  entitled  to  recover  if  you  find 
for  him."  The  jury  returned  the  following 
verdict:  "We,  the  Jury,  find  the  issue  for 
plaintiff  as  follows:  On  first  item,  $120;  on 
second  item,  $30;  on  third  item,  $160.  We 
further  find,  for  vexatious  refusal  to  settle 
loss,  a  penalty  of  ten  per  cent,  of  $30,  to  wit 
and  attorney's  fee  of  $ ." 

Fyke,  Yates,  Fyke  &  Snider,  for  appellant 
J.  W.  Farrls,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  The  court  instructed  and  the  Jmy  found 
for  plaintiff  for  the  full  amount  of  the  insur- 
ance as  fixed  by  the  policy.  Defendant's  con- 
tention is  that  the  recovery  should  not  have 
exceeded  three-fourths  of  the  actual  osb 
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Taloe  of  the  property  Insured,  and  that  ita 
refused  ihstmctloa  No.  5  should  have  been 
(iven.  The  policy  contains  a  clause  limiting 
the  right  of  recovery  to  three-fourths  of  the 
cash  yalae  of  the  property  Insured,  not  to 
exceed  the  amount  of  the  Insurance,  and  de- 
fendant's refused  instruction  should  have 
been  given,  as  it  correctly  defined  the  meas- 
ure of  damages. 

2.  Instmctlon  No.  1  given  for  plaintiff  pur- 
ports to  cover  the  whole  case,  and  author- 
ized a  recovery  by  plaintiff  if  the  Jury  should 
find  the  facts  for  plaintiff  as  hypothetically 
stated  in  the  instruction.  The  instruction 
left  out  of  view  the  question  as  to  the  proofs 
of  loss,  or  whether  or  not  the  proofs  of 
loss  were  waived.  Under  the  terms  of  the 
policy,  it  was  incumbent  on  the  plaintiff  to 
show  affirmatively  that  he  bad  furnished 
proofs  of  loss  as  required  by  the  policy,  or 
that  the  furnishing  of  these  proofs  had  been 
waived  by  the  defendant  The  proofs  of 
loss  furnished  did  not  comply  with  the  terms 
of  the  policy,  and  it  therefore  became  essen- 
tial to  plaintiff's  right  of  recovery  that  he 
should  establish  that  proofs  of  loss  were 
waived.  This  Issue  was  raised  by  the  plead- 
ings, and  should  have  been  submitted  to  the 
Jury,  as  it  was  a  question  of  fact  whether 
or  not  the  proofs  of  loss  had  been  waived. 
Loeb  y.  Ins.  Co.,  99  Mo.  50,  12  S.  W.  374. 

No  Instmctions  were  given  for  the  de- 
fendant Instruction  No.  8  given  for  plaintiff 
anthorized  the  jury  to  And  that  proofs  of 
loss  had  been  waived  if  they  found  certain 
facts  to  exist  but  the  Instruction  does  not 
predicate  the  right  to  plaintiff  to  recover 
upon  the  fact  that  proofs  of  loss  had  been 
waived.  The  two  instructions  (Nos.  1  and  8) 
cannot,  therefore,  be  considered  together,  as 
presenting  the  whole  case,  and  plaintiff  was 
permitted  to  recover  irrespective  of  a  waiver 
of  proofs  of  loss.  The  instruction  Is  also  er- 
roneous as  to  the  measure  of  damages. 
Three-fourths  of  the  value  of  the  property 
destroyed  is  the  damage  fixed  by  the  policy, 
and  the  Jury  should  have  been  so  instructed. 

The  adjuster  of  a  fire  insurance  company, 
as  to  the  settlement  of  losses,  is  the  repre- 
sentative of  the  company;  and  his  acts,  with- 
in the  scope  of  his  authority,  are  the  acta 
of  the  company.  McCoUum  v.  Ins.  C!o.,  67 
Ma  App.,  loc.  clt  69-75.  When  once  waived, 
the  requirement  that  proofs  of  loss  should  be 
furnished  is  eliminated  from  the  policy,  and 
could  not  be  revived  by  a  subsequent  de- 
mand of  the  company  on  plaintiff  to  furnish 
proofs.  Porter  v.  Ins.  Co.,  62  Mo.  App.  620. 
If,  therefore,  it  should  be  found  that  proofs 
of  loss  had  been  waived,  then  the  furnish- 
ing of  defective  proofs  in  an  attempt  to  com- 
ply with  the  demand  can  cut  no  figure  In  the 
case. 

For  the  errors  above  noted  the  Judgment  la 
reversed,  and  the  cause  remanded. 

BARCLAY  and  GOODS,  JJ.,  concor. 
72  8.W.— 10 


LEIOHBR  T.  KKENBT. 

(Conrt  of  Appeals  at  Kansas  City,  Mo.    Feb. 

16,  1903.) 

FRAUD— VENDOR  AND  PURCHASBR— MISREP- 
REBBNTATIONS  AS  TO  QUANTITY  OF  LAND- 
PURCHASER'S  REMEDT  —  BVIDBNCB  —  DB- 
FBNSE—PRACTIOB— OFFERS  OF  BVIDBNCB— 
HBARINQ  ON  APPEAL. 

1.  A  petition  allegiug  that  a  vendor  fraud- 
ulently represented  that  a  tract  of  land  had 
been  gorreyed,  and  found  to  contain  160  acres, 
for  the  purpose  of  inducing  the  vendee  to  pur- 
chase the  same  In  gross,  and  injuring  him,  and 
that  plaintiff  relied  on  the  representations,  and 
seeking  to  recover  damages  therefor,  states  a 
cause  of  action. 

2.  Where  the  court  on  appeal  passes  on  the 
propriety  of  the  ruling  of  the  trial  court  in  re- 
jecting a  party's  offers  of  evidence  to  prove  ev- 
ery fact  alleged  in  his  pleadini?.  It  must  take 
the  offers  as  and  for  the  proof  itself. 

3.  In  a  case  where  objection  is  made  to  a 
party's  offers  of  evidenc*  to  prove  the  allega- 
tions in  his  pleading,  it  is  the  better  practice 
for  the  conrt  to  let  the  jury  retire,  and  then 
hear  the  proposed  evidence  and  the  objections 
thereto. 

4.  A  vendee  relying  on  the  vendor's  fraudu- 
lent representations  as  to  some  specific  fact  af- 
fecting the  value  of  the  land  may,  on  the  dis- 
covery of  the  fraud,  stand  by  the  purchase,  and 
sue  for  the  fraud. 

5.  Where  a  vendor's  fraudulent  representa- 
tions relate  to  the  quantity  of  land  sold,  it  is 
immaterial  whether  the  sale  is  in  gross  or  by 
the  acre, 

6.  The  doctrine  that  a  written  contract  is  con- 
clusively presumed  to  merge  all  prior  negotia- 
tions, so  as  to  exclude  parol  evidence  of  the 
previous  negotiations,  does  not  apply  in  an  ac- 
tion based  on  defendant's  fraud  in  procuring 
the  contract. 

7.  The  representations  of  a  vendor  that  a 
tract  of  land  contained  160  acres,  while  it  con- 
tained over  18  acres  less,  is  a  material  repre- 
sentation. 

8.  A  vendor  sued  by  a  vendee  for  fraudulent 
representations  inducing  the  vendee  to  purchase 
a  tract  of  land  cannot  defend  by  showing  negli- 
gence on  the  vendee's  part,  when  the  negligence 
was  caused  by  the  vendor's  own  conduct. 

Appeal  from  circuit  court  Pettis  county; 
Geo.  F.  Longan,  Judge. 

Action  by  William  Leicher  against  Frank 
L.  Keeney.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.    Reversed. 

IiOulB  Hoffman  and  Sangree  &  Lamm,  for 
appellant  Bamett  &  Bamett,  for  respond- 
ent 

SMITH,  P.  J.  This  Is  an  action  for  de- 
celt  The  petition  alleges:  That  the  defend- 
ant sold  him  a  farm  by  the  following  d&; 
scriptlon,  to  wit:  The  northeast  quarter  of 
section  number  18,  except  that  part  lying 
north  of  the  middle  of  the  main  channel  of 
Muddy  creek:  also  excepting  the  following: 
Beginning  at  the  southeast  corner  of  said 
northeast  quarter  of  section  number  18; 
thence  running  west  136%  poles;  thence  north 
43  poles  and  15  links;  thence  east  to  the 
east  line  of  said  section  number  18;  thence 
south  43  poles  and  15  links  to  the  place  of 
beginning;  also  excepting  from  the  remainder 
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20  acres  off  of  the  east  side  thereof;  the  east 
half  of  the  northwest  quarter  and  20  acres 
off  of  the  south  side  of  the  west  half  of  the 
northwest  quarter  of  said  section  number 
18— all  in  township  number  46  north  of  range 
number  21  west  of  the  fifth  principal  meri- 
dian; also  all  of  the  southeast  quarter  of  the 
northeast  quarter  of  section  number  13  in 
township  number  46  and  range  22,  lying  east 
of  Muddy  creek.  That  he  knew  nothing 
whatever  of  the  number  of  acres  Included  In 
said  description,  and  that  the  defendant  was 
aware  thereof.  That  he  (plaintiff)  relied 
solely  on  the  information  derived  from  de- 
fendant, of  which  fact  he  (defendant)  was 
aware.  That  defendant  represented  to  him 
that  the  number  of  acres  included  in  the  said 
description  was  160,  and  that  defendant  knew 
such  to  be  the  fact.  That  such  representa- 
tion was  false  and  untrue,  and  was  either 
known  by  the  defendant  to  be  false,  or  else 
was  recklessly  made  by  the  defendant  as 
true  for  the  purpose  of  baring  plaintiff  ac- 
cept the  same  as  true,  and  act  thereon,  when 
the  defendant  did  not  know  the  facts  to  be 
true.  That  during  these  negotiations  this 
plaintiff  proposed  to  the  defendant  that  the 
land  should  be  surveyed  and  measured,  in 
order  to  determine  the  numlier  of  acres  the 
land  contained,  and  to  fix  the  aggregate 
amount  of  the  consideration  plaintiff  was  to 
pay  for  the  land,  and  the  defendant  there- 
upon, falsely  and  fraudulently,  and  for  the 
puri)ose  of  Injuring  and  defrauding  this  plain- 
tiff, represented  and  stated  to  the  plain- 
tiff that  he  (the  defendant)  had  surveyed  said 
land,  or  caused  it  to  be  surveyed  and  meas- 
ured, and  that  the  land,  by  such  survey  and 
measurement.  Contained,  in  fact,  160  acres, 
and  that  there  was  no  use  of  any  further  sur- 
vey and  measurement  That  plaintiff,  rely- 
ing on  these  false  and  fraudulent  statements 
and  representations  relating  to  the  number 
of  acres  of  land  in  such  description  and  such 
survey,  so  made  by  the  defendant,  and  be- 
lieving them  to  be  true,  was  induced  thereby 
to  sign  a  contract,  and  accept  a  deed  from 
the  defendant  for  sold  land,  and  to  pay  de- 
fendant the  sum  of  53.500,  whereas,  in  truth 
and  in  fact,  the  defendant  did  not  have  said 
land  surveyed,  and,  in  truth  and  in  fact,  said 
description  contained  only  141.82  acres  of 
land.  Plaintiff  states  that  by  reason  of  the 
false  and  fraudulent  statements  and  repre- 
sentations made  by  the  defendant  to  the 
plaintiff,  as  above  stated,  plaintiff  was  de- 
ceived and  Induced  to  sign  said  contract, 
accept  said  deed,  and  pay  the  defendant 
$399.96  more  money  than  was  due  the  de- 
fendant, and  plaintiff  was  wrongfully  de- 
frauded into  acceiiting  a  deed  conveying  said 
land,  less  by  18.18  acres  than  he  believed, 
and  was  wrongfully  led  by  the  defendant  to 
believe,  he  was  getting.  That  plaintiff  has 
often  demanded  from  defendant  said  sum  of 
money  out  of  which  he  was  tricked  and  de- 
frauded by  the  defendant,  and  defendant  has 
refused  to  make  restitution.    Wherefore,  etc. 


The  defendant's  contention  that  the  peti- 
tion does  not  state  a  cause  of  action  is  not. 
at  least  to  the  second  count,  well  taken. 
Thomas  y.  Beebe,  25  N.  7.  244. 

At  the  trial  the  plaintiff,  to  maintain  the 
Issue  in  his  behalf,  introduced  as  a  witness 
Charles  Walch,  who  testified  that  he  was 
present  during  the  negotiations  leading  up 
to  the  purchase  of  the  defendant's  farm  by 
plaintiff.  The  witness  was  asked:  "Do  you 
recollect  the  price  asked  at  that  time?  By 
Mr.  Bamett,  for  Defendant:  At  this  point  we 
object  to  that  question,  and,  in  order  to  get 
the  whole  matter  before  the  court,  we  ob- 
ject to  the  introduction  of  any  oral  testimony 
as  to  what  the  contract  was  between  these 
parties,  because  the  petition  itself  says  it 
was  in  writing.  It  might  be  that  a  writing 
might  be  introduced  that  was  so  obscure 
that  oral  testimony  might  be  introduced  to 
explain,  but  first  the  writing  must  be  seen, 
to  show  whether  it  is  complete  within  itself, 
and  expresses  the  contract.  I  now  tender 
the  written  contract  to  the  gentlemen,  that 
they  may  Introduce  It,  If  they  desire,  and  I 
object  to  any  oral  testimony  until  that  is 
first  Introduced.  By  Mr.  Hoffman,  for 
Plaintiff:  We  allege  fraud  in  the  procuring 
of  that  written  Instrument,  and  we  are  en- 
titled to  go  into  that  The  rule  that  the 
gentleman  states  does  not  apply  under  the 
pleadings  in  this  case.  We  charge  that  that 
was  procured  through  fraudulent  representa- 
tions. By  Mr.  Bamett:  It  will  show  upon 
its  face  that  It  could  not  be  procured  by 
fraudulent  representations.  By  the  Court:  1 
think  you  had  better  introduce  it  first  (To 
which  action  and  ruling  of  the  court  tho 
plaintiff  then  and  there  duly  excepted  at  th<> 
time,  and  still  excepts.)  By  Mr.  Hoffman: 
My  theory  Is  that  we  commence  and  take  it 
up  by  steps,  and,  when  we  come  to  the  con- 
tract, introduce  It  By  the  Court:  No,  sir: 
that  is  not  proper.  It  is  a  written  contract 
that  you  plead,  and  you  do  not  ask  to  set  it 
aside,  and  now  you  undertake  to  show  that 
that  written  contract  was  procured  by  fraud. 
Now  Introduce  your  contract  and  show  that 
it  was  procured  by  fraud.  By  Mr.  Bamett: 
While  it  is  true  our  objection  now  only  goes 
to  that  extent,  yet  later  on  we  are  going  to 
object  to  any  testimony,  for  the  reasons  these 
negotiations  were  had  before  the  contract 
was  signed,  and  the  court  can  see  upon  the 
face  of  the  contract  that  there  could  be  no 
deceit  in  procuring  that  contract.  By  Mr. 
Hoffman:  If  the  court  cuts  us  off  from  in- 
troducing oral  testimony,  what  Is  the  use  of 
going  on  at  all?  By  Mr.  Bamett:  None  at 
all.  By  Mr.  Hoffman:  I  say  there  is.  Mr. 
Bamett  has  seen  fit  not  to  demur  to  our  pe- 
tition, but  objects  to  the  Introduction  of  any 
evidence.  By  the  Court:  Do  you  claim  that 
there  can  be  a  written  contract,  and  you  can 
throw  it  aside  and  go  ahead?  By  Mr.  Hoff- 
man: No,  sir;  we  say  we  have  a  right  to  go 
In  and  claim  under  that  contract  for  what- 
ever we  got,  and  the  damage  for  the  dlf- 
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fcrence.  We  stand  on  that  contract,  and 
sue  for  damages  for  the  fraud.  Now  we  are 
commencing  wltb  the  first  blstory  of  the 
contract,  and  we  propose  at  the  proper  time 
to  introduce  that  contract  and  the  warranty 
deed.  By  the  Court:  The  court  will  sus- 
tain the  objection.  (To  which  action  of  the 
cuurt  in  sustaining  said  objection  the  plaintiff 
then  and  there  duly  excepted.)  Q.  by  Mr. 
Hoffman:  Was  there  a  contract  entered  into 
for  the  purchase  of  the  Keeney  farm  in  the 
spring  of  1888  between  Mr.  Leicher  and  Mr. 
Frank  Keeney?  A.  There  was  an  Instru- 
ment, or  something  of  that  kind,  to  make 
the  deal  good  until  Mr.  Leicher  returned  from 
Chamois.  By  Mr.  Harnett:  We  object  to 
that.  The  contract  speaks  for  itself.  Q.  by 
Mr.  Hoffman:  You  may  examine  that  paper. 
(Handing  witness  contract  marked  'Exhibit 
A.')  A.  Yes,  sir;  I  believe  that  is  the  ia- 
strument  By  Mr.  Hoffman:  We  offer  it  in 
evidence.  By  Mr.  Burnett:  Well,  read  It" 
Thereupon  this  contract  was  read  in  evi- 
dence. It  recited  that  the  defendant,  in  con- 
sideration of  the  payment  of  $100,  and  the 
several  payments  afterwards  to  be  made,  as 
therein  specified,  sold  the  plaintiff  what  was 
known  as  the  "Fowler  Farm,"  the  main  part 
of  which  was  "situate  in  the  north  hair' 
of  a  certain  section,  township,  and  range 
llierein  named.  Plaintiff  also  introduced  a 
wiirranty-  deed  from  the  defendant  to  plain- 
tiff for  the  land  described  In  the  petition,  but 
further  recited  that  the  tract  contained  "160 
acres,  more  or  less."  Plahitlff  then  repeated 
to  the  witness  Walch  the  question  asked  him 
at  the  outset,  and  to  which  he  answered, 
"Yes."  "By  Mr.  Bamett:  X  object  to  any 
further  evidence  under  this  petition  since 
the  introduction  of  this  written  contract 
Of  course,  the  deed  Is  merely  a  carrying  out 
of  it  We  object  to  the  preliminary  negotia- 
tions for  the  reason  that  their  contract  was 
reduced  to  writing.  By  the  Cotirt:  Objec- 
tion sustained.  (To  which  action  of  the  court 
in  sustaining  said  objection  the  plaintiff  then 
and  there  duly  excepted  at  the  time,  and 
still  excepts.)  By  Mr.  Hoffman:  Plaintiff 
excepts  to  the  ruling  of  the  court,  and  I  sup- 
pose there  is  no  use  asking  any  further  ques- 
tions, excepting  1  want  to  put  it  In  the  rec- 
ord. By  the  Court:  Yes,  sir.  By  Mr.  Hoff- 
man: Plaintiff  proposes  and  offers  to  prove 
by  this  witness  on  the  stand,  and  also  by 
the  plainUff  WllUam  Leicher,  all  the  facts, 
allegations,  and  statements  stated  in  the  peti- 
tion; and  also  to  show  by  Thomas  C.  Stan- 
ley, who  was  in  1808,  and  for  many  years 
prior  thereto,  the  county  surveyor  of  Pettis 
county,  and  who  is  an  experienced  and  com- 
petent surveyor,  that  the  land  described  In 
the  petition  and  in  said  deed  of  conveyance 
mentioned  in  the  petition  was  actually  sur- 
veyed and  measured  by  him,  and  thiat  upon 
actual  survey  and  measurement  he  found  it 
to  contain  141.82  acres."  To  all  of  which 
offering  of  evidence  the  defendant  objected, 
aud  the  objection  was  by  the  court  sustain- 


ed, to  which  action  of  the  court  In  sustaining 
said  objection  the  plaintiff  then  and  there 
duly  excepted,  whereupon  the  plaintiff  took 
a  nonsuit,  with  leave  to  move  to  set  the  same 
aside,  etc. 

The  plaintiff's  offers  of  proof  of  every 
fact  alleged  in  his  petition  must  for  the  pur- 
pose of  passing  upon  the  propriety  of  the 
action  of  the  court  In  rejecting  such  offers, 
be  taken  by  us  as  and  for  the  proof  itself. 
It  is  rather  difficult  to  satisfactorily  review 
the  action  of  a  trial  court  where  a  case  was 
disposed  of  by  it  as  this  one  was.  It  Is 
rare  that  a  party,  when  It  comes  to  the  test 
can  make  such  an  omnibus  offer  good. 
When  one  is  heard  to  say,  "I  can  call  spir- 
its from  the  vasty  deep,"  the  inquiry  gener-. 
ally  suggesting  Itself  Is,  "Will  they  come?" 
Cases  made  in  this  way  often  turn  out  to 
be  but  little  more  than  mere  "moot  cases," 
whose  determination  settles  nothing  of  any 
practical  importance  in  the  case.  Much  val- 
uable time  and  labor  is  frequently  needless- 
ly expended  in  determining  such  fictitious 
causes.  In  cases  like  the  present  it  would  be 
far  better  for  the  cotu^  to  let  the  Jury  retire, 
and  then  hear  the  proposed  evidence,  and  the 
objections  thereto,  and  In  that  way  both  It 
and  the  reviewing  courts  may  acquire  a 
more  intelligent  idea  of  it,  and  the  questions 
of  law  raised  by  it  Suppose  we  declare  the 
ruling  of  the  court  to  be  erroneous,  and  di- 
rect the  nonsuit  to  be  set  aside,  and  a  new 
trial  had,  and  at  such  trial  the  plaintiff 
fails  to  make  good  his  offei-s,  but  adduces 
evidence  making  a  different  case?  The  re- 
sult will  be  that  the  parties  will  find  them- 
selves Just  where  they  started,  and  the  de- 
cision of  the  reviewing  court  had  as  well  not 
been  made,  as  respects  the  case.  Such  prac- 
tice ought  not  to  be  tolerated;  but  the  pow- 
er to  accomplish  the  needed  reform  does  not 
reside  with  us.  The  plaintiff  stands  in  the 
attitude  of  having  Introduced  evidence  tend- 
ing to  prove  that  during  the  preliminary  ne- 
gotiations which  took  place  between  him  and 
defendant  respecting  the  purchase  and  sale 
of  the  land  the  defendant  represented  to 
him  that  the  tract  contained  160  acres,  when 
in  fact,  as  he  found  out  after  the  completion 
of  the  purchase  and  the  execution  of  the 
deed.  It  only  contained  141.18  acres— or  18.82 
acres  less  than  the  represented  quantity; 
that,  when  plaintiff  proposed  a  survey  of  the 
laud  to  ascertain  its  quantity,  defendant 
thereupon  represaited  to  him  that  he  had 
himself  caused  It  to  be  surveyed,  and  that 
It  was  found  by  actual  measurement  to  con- 
tain 160  acres,  and  tliat  it  vras,  therefore, 
unnecessary  to  make  the  survey;  that  the 
land  did  not  contain  the  quantity  repre- 
sented, and  that  defendant  had  not  caused  a 
survey  thereof,  and  had  not  found  by  actual 
measurement  that  it  contained  that  quanti- 
ty, and  that  the  falsity  of  these  representa- 
tions were  known  to  defendant  when  made; 
that  the  plaintiff.  In  ignorance  of  the  falsi- 
ty of  these  representations,  and  relying  on 
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them,  WM  Induced  to  enter  into  tbe  contract 
of  purchase  and  accept  the  deed.  In  case 
of  fraudulent  mlBrepresentation  as  to  Bome 
specific  material  fact  aflTectlng  the  value  of 
the  land,  the  vendee,  trusting  to  the  repre- 
sentations of  the  vendor,  upon  the  discovery 
of  the  fraud  may  stand  by  his  purchase,  and 
sue  for  the  damages.  Shlnnebarger  v.  Sbel- 
ton,  41  Mo.  App.  147,  and  cases  there  dted; 
Owens  V.  Rector,  44  Mo.  889,  loc.  dt  892, 
393.  It  is  seen  from  the  contract  and  the 
deed  that  the  sale  was  not  at  so  much  per 
acre,  but  was  a  sale  in  gross.  It  has  been 
ruled  that  tbe  liability  of  a  vendor  for  a 
.fraudulent  representation  Is  as  clear  where 
a  farm  Is  in  gross  as  where  by  the  acre; 
4nd  that,  if  the  fraudulent  representations 
relate  to  the  quantity  of  the  land  sold,  it 
is  immaterial  whether  he  sale  was  in  gross 
or  by  tbe  acre.  The  representations  may 
have  induced  plaintiff  to  enter  into  tbe  con- 
tract for  tbe  purchase  in  gross,  Instead  of  by 
tbe  acre,  and  there  would  be  grtot  Injustice 
in  depriving  him  of  bis  remedy  for  tbe  fraud 
on  that  account.  Thomas  v.  Beebe,  26  N.  T. 
244;  Tyler  v.  Anderson,  106  Ind.  191,  6  N. 
B.  600.  It  is  quite  true,  as  the  defendant 
contends,  that  it  is  a  well-settled  rule  of 
law  that  where,  without  fraud  practiced 
upon  him,  a  person  signs  a  contract,  be  ia 
conclusively  presumed  to  know  its  contents, 
and  to  accept  the  terms  thereof.  Johnson 
V.  Ins.  C!o.,  93  Mo.  App.  590;  Crlm  v.  Crlm, 
162  Mo.  544,  63  S.  W.  489,  54  L.  B.  A.  502, 
85  Am.  St.  Rep.  521;  Kellerman  v.  Ry.  Co., 
136  Mo.  188,  34  S.  W.  41,  87  S.  W.  828; 
Ocb  V.  Railway,  130  Mo.  44,  31  S.  W.  962, 
36  li.  R.  A.  442;  Mateer  v.  Railway,  105  Mo. 
320,  16  S.  W.  839;  Morgan  v.  Porter,  103  Mo. 
135,  16  S.  W.  289;  O'Bryan  v.  Kinney,  74 
Mo.  125;  St.  liouls,  etc..  By.  Co.  v.  Cleary, 
77  Mo.  634,  46  Am.  Rep.  13.  As  was  said 
in  Crlm  v.  Crlm,  supra:  "The  written  con- 
tract is  conclusively  presumed  to  merge  all 
prior  negotiations,  and  expresses  the  final 
agreement  of  the  parties."  But  the  doctrine 
of  merger  of  all  previous  negotiations  and 
representations  in  a  written  contract  and  the 
merger  of  the  written  contract  to  tbe  deed 
can  have  no  application  in  a  case  like  this, 
where  the  action  is  based  on  the  fraud  of  the 
defendant,  and  not  upon  any  warranty  on 
contract  on  bis  part  in  regard  to  the  quantity 
of  tbe  land.  Fraud  cannot  be  merged. 
Gooch  V.  Conner,  8  Mo.  391;  Johnson  v. 
Mlln.  14  Wend.  195;  Thomas  v.  Beebe,  ante. 
The  difference  between  tbe  quantity  rep- 
resented and  that  which  was  in  fact  con- 
tained In  the  tract  as  described  was  so  large 
as  to  be  material  and  substantial.  Tbe  rep- 
resentation as  to  quantity  was  prior  to  and 
outside  of  tbe  contract,  and  not  at  variance 
with  tbe  deed.  But  it  Is  said  that  this  case 
is  analogous  to  that  of  Mires  v.  SummerviUe, 
85  Mo.  App.  183,  and  should  be  decided  in 
the  same  way;  but  this  case  is,  perhaps,  to 
be  distinguished  from  that,  for  here  It  seems 
tbe  plaintiff  vendee  resided  in  a  county  dif- 


ferent from  tliat  In  which  the  land  was  lo- 
cated. The  plaintiff  and  defendant  did  not 
stand  on  an  equal  footing.  It  does  not  ap- 
pear that  tbe  plaintiff  was  at  all  familiar 
with  tbe  land,  but  presumably,  since  be  re- 
sided in  another  county,  be  was  not.  Bat 
not  only  this,  when  be  proposed  to  defend- 
ant to  have  a  survey  made  to  ascertain  tbe 
quantity  with  certainty,  be  was  met  by  the 
representation  of  tbe  latter  that  he  himself 
had  had  a  survey  made  of  it,  and  found  oat 
by  actual  measurement  that  it  contained  160 
acres.  After  tbe  plaintiff  bad  trusted  In  tbe 
defendant's  representations,  and  was  there- 
by Influenced  and  Induced  to  enter  Into  tbe 
contract,  we  do  not  think  that,  when  sued 
for  his  fraud,  defendant  can  be  excused  from 
answering  for  tbe  consequences  on  the 
ground  of  tbe  piaintHTs  negligence,  where 
it  appears  that  such  negligence  was  caused 
by  the  conduct  of  tbe  defendant  himself. 
McGhee  v.  Bell,  70  8.  W.,  loc.  dt  496,  497; 
Starkweather  v.  Benjamin,  82  Mich.  305. 
It  seems  to  us  that  on  the  facts  which  the 
evidence  tends  to  prove  there  is  no  escape 
from  the  conclusion  that  plaintiff,  in  regard 
to  the  very  essence  and  marrow  of  the  sub- 
ject of  the  negotiation,  was  deceived  by  the 
representations  of  defendant,  to  the  former's 
great  detriment 

The  several  colloqoles  carried  on  between 
the  court  and.  counsel  during  the  examina- 
tion of  the  witness  Walcb  show  that  tbe 
learned  court  misconceived,  or  ratbor  ntls- 
applied,  the  rule  quoted  from  Crlm  v.  Crim. 
It  seems  to  have  failed  to  notice  that  tbe 
action  was  based  on  fraud,  and  was,  for  tliat 
reason,  not  within  tbe  rule.  Even  If  the 
plaintiff  can  make  tbe  proof  embraced  in  Ills 
comprehensive  offer,  we  are  not  entirely 
clear  as  to  whether  or  not  he  ought  to  recov- 
er. Nor  are  we  quite  satisfied  with  the  way 
in  which  the  case  was  disposed  of  in  the 
court  below,  and  accordingly  we  shall  re- 
verse the  Judgment,  and  remand  tbe  cause 
for  further  trial.    All  concur. 


HELM  V.  MISSOURI  PAC.  R.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.     FeK 

16.  1903.) 

JUSTICB  07  THE  PBACE— ACTION— ADMISSIBIL- 
ITY OF  WRITTEN  CONTRACT— StTPERSEDINO- 
ORAL  CONTRACT— ADMISSIONS  OF  AGENT— 
SCOPE  OF  AUTHORITY  —  RES  OEST.«i  —  VBR- 
DICT— AMOUNT— SUFFICIENCY  OF  DATA. 

1.  Rev.  St.  i  3852,  provides  that  no  formal 
pleadings  shall  be  required  in  justice's  court, 
but  that  plaintiff  shall  file  tbe  instrument  sued 
on,  or  a  statement  of  the  account  or  of  the 
facts  constituting  the  cause  of  action,  and  that 
defendant  shall  file  tbe  instrnment,  account  or 
statement  of  his  set-off  or  counterclaim.  Held, 
iu  an  action  against  a  carrier  for  delaying  the 
shipment  of  live  stock,  that  the  written  con- 
tract of  shipment  was  admissible  on  behalf  of 
the  carrier  -without  having  been  pleaded. 

2.  A  shipper  contracted  with  a  carrier  orally 
for  a  car  for  his  cattle  on  a  certain  day.  The 
parties  then  reduced  the  contract  to  writing,  in 
which  it  was  provided  that  the  shipment  was 


Digitized  by 


Google 


Mo.) 


HELM  T.  MISSOURI  FAC  B.  CO. 


119 


not  to  b«  transported  within  any  specified  time, 
nor  delivered  at  any  particular  hour,  nor  in  sea- 
son for  any  particalar  market,  and  also  that 
the  shipper  reieased  any  canse  of  action  for 
damasea  which  mi(;ht  accrue  to  him  by  any 
previous  contract.  Mtld,  that  the  written  con- 
tract superseded  the  oral  one. 

3.  In  an  action  against  u  carrier  for  delay 
in  a  shipment  of  liye  stoclc,  a  witness  for  plain- 
tifF  testified  to  an  admission  of  the  carrier's 
agent  that  there  was  no  occasion  for  delay  in 
famishing  a  car,  and  that  he  believed  the 
■gent  was  agent  for  the  carrier  at  Kansas 
City,  "or  something";  that  for  all  the  cattle 
witness  ever  shipped  he  had  paid  this  agent 
the  freight  therefor,  and  did  not  know  what 
he  was;  that  he  was  agent  there;  and  that  he 
(witness)  always  made  checks  for  freight  pay- 
able to  him.  EM,  that  the  showing  of  the 
agent's  authority  was  insuflBcient  to  warrant 
the  introduction  of  his  admission. 

4.  An  agent's  admission  made  a  day  after  the 
transaction  to  which  it  related  had  been  com- 
pleted was  inadmissible  as  part  of  the  rea 
gestse. 

6.  In  an  action  against  a  carrier  for  dday  in 
a  ahipmeot  of  live  stock,  the  court  instructed 
that  the  measure  of  damages  was  the  diCFer- 
ence  between  the  market  price  when  the  cattle 
arrired  at  their  destination  and  that  when  they 
should  bare  arrived,  and  the  difference  be- 
tweeo  tbe  shrinkage  of  weight  actually  sus- 
tained, and  that  which  would  have  taken  place 
had  there  been  no  delay.  The  weifht  of  the 
cattle  was  not  shown.  All  that  appeared  was 
the  amount  of  shrinkage,  which,  at  the  jK'ice 
the  cattle  brought,  would  have  made  the 
amount  of  that  item  of  damages  $28.  Held, 
that  •  verdict  of  |100  was  conjectural  and  ex- 
cesBive. 

Appeal  from  circuit  court,  Jackson  county: 
Wm.  B.  Teasdale,  Judge. 

Action  by  William  T.  Helm  against  tbe 
MiflBonrl  Pacific  Railroad  Company.  Jud^r- 
ment'  for  plaintiff,  and  defendant  appeals. 
Reversed. 

BHiJah  Roblnaon  and  Harris  Robinson,  tor 
appellant.    Uewellyn  Jones,  for  respondent 


SMITH.  F.  J.  This  Is  an  action  which 
was  commenced  before  a  Justice  of  the  peace. 
It  is  alleged  In  the  statement  that  plaintiff 
was  tbe  owner  of  23  head  of  fat  cattle, 
which  he  desired  to  ship  to  the  Kansas  City 
market  from  Adams'  Station  (an  unimportant 
station,  at  which  defendant  kept  no  agent), 
and  that  accordingly,  on  January  14,  1901, 
tbe  defendant,  through  Its  agent  at  Inde- 
pendence, promised  to  famish  at  Adams'  Sta- 
tion a  car  on  that  day  for  tbe  sliipment  of 
jj^alntlflCs  cattle,  for  which  be  (plaintiff) 
promised  to  iwy  the  usual  freight  charges; 
that,  relying  on  said  promise,  plaintiff  drove 
bis  cattle  to  Adams'  Station,  and  there  placed 
them  In  tbe  defendant's  stock  pens,  and  had 
tbem  ready  for  shipment,  but  that  defendant 
failed  to  fumlsb  tbe  car  so  promised  until 
tbe  next  day  (the  15th),  by  reason  of  all 
which  plaintiff's  cattle  were  detained  at  said 
station,  and  did  not  reach  Kansas  City  until 
8  o'clock  In  the  afternoon  of  that  day,  and 
17  boors  later  than  tbey  would  have  arrived, 
bad  defendant  kept  its  promise;  and  that  by 
reason  of  defendant's  neglect  plaintiff  was 
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damaged  $100,  etc.  Tbe  plaintiff  testified 
that  defendant's  agent  agreed  to  furnish  him 
a  car  at  Adams'  Station  in  ample  time  to  be 
loaded  and  picked  up  by  the  freight  train 
going  west,  that  would.  If  on  time,  pass  that 
point  at  8  o'clock  that  evening,  and  reach 
Kansas  City  by  10  o'clock  next  morning.  He 
further  testified  to  the  other  facts  alleged 
in  bis  statement  and  that  when  he  engaged 
the  car  he  also  signed  a  written  contract 
for  the  shipment 

The  defendant  introduced  tbe  contract  re- 
ferred to  by  plaintiff  in  his  testimony.  It 
contained,  amongst  others,  this  provision: 
"i'irst  That  the  live  stock  covered  by  this 
contract  is  not  to  be  transported  within  any 
specified  time,  nor  delivered  at  destination  at 
any  particular  hour,  nor  in  season  for  any 
particular  market"  It  does  not  appear  from 
tbe  abstracts  that  any  exceptions  were  taken 
or  preserved  to  the  action  of  tbe  court  In 
overruUn-g  plaintiff's  objections  to  the  Intro- 
duction of  said  contract,  but  tbe  court  later 
on,  by  an  instruction  given  sua  sirante,  with- 
drew the  same  from  the  consideration  of  the 
Jury.  Tbe  reasons  Infiuencing  the  action  of 
tbe  conrt  In  withdrawing  tbe  contract  are 
nowhere  stated.  It  is  conceded  by  the  plain- 
tiff that  he  signed  and  delivered  it  In  dupli- 
cate to  the  defendant,  and  since  It  does  not 
appear  that  any  fraud  or  Imposition  was 
practiced,  or  that  any  mistake  intervened,  it 
must  be  taken  as  tbe  sole  evidence  of  tbe 
final  agreement  between  tbe  parties.  Wyrlck 
T.  Railway,  74  Ma  App.,  loc.  dt  416.  It 
was  not  reiinlred  of  def^idant,  imder  tbe 
statute  (section  3852,  Rev.  St),  to  set  It  ap 
by  answer  or  other  pleading.  In  order  to  en- 
title bim  to  Introduce  It  In  evidence.  In 
actions  before  Justices  of  the  peace,  no  for- 
mal pleadings  are  required.  There  tbe  gen- 
eral Issue  is  presumed  to  be  pleaded,  and 
under  it  the  defendant  may  show  any  matter 
which  tends  to  defeat  the  plaintiff's  action. 
On  a  trial  anew  in  the  circuit  court  the  rale 
Is  the  same.  Sherman  v.  Rockwood,  26  Mo. 
App.  403;  Homsby  t.  Stevens,  66  Mo.  App.. 
loc.  dt  189;  Reed  v.  Snodgrass,  55  Mo.  180. 
If  tbe  defendant  relied  upon  tbe  provisions 
of  tbe  contract  already  quoted  as  a  defense 
In  bar  of  tbe  plaintiff's  action,  be  bad  the 
right  to  introduce  It  In  evidence  without 
formally  pleading  its  provisions.  We  can- 
not but  think  that  the  action  of  the  court  In 
withdrawing  the  contract  from  the  consider- 
ation of  the  Jury  was  erroneous. 

The  defendant,  it  further  seems  to  na,  was 
entitled  to  tbe  third  instruction  requested  by 
bIm,  to  the  effect  that  If  plaintiff  entered 
Into  a  written  contract  with  defendant  for 
tbe  transportation  of  his  cattle,  and  that  by 
the  terms  thereof  it  was  agreed  that  It— de- 
fendant—would  not  transport  said  cattle  with- 
in any  specified  time,  or  In  time  for  any 
particular  market  then  defendant  was  only 
liable  for  unreasonable  delay,  etc.  Now,  if 
the  parties  entered  into  a  verbal  contract  for 
tbe  furnishing  of  cars,   as  alleged  In  tbe 
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statement,  yet  If,  after  entering  into  such 
verbal  contract,  the  parties  further  entered 
Into  the  written  contract  containing  the  pro- 
vision previously  quoted,  then  the  latter  la 
the  sole  evldrace  of  the  final  agreement  be- 
tween them,  and  It  cannot  be  varied  by  prior 
parol  negotiations.  ^Yy'^<^''  ^-  Railway,  supra; 
Railway  v.  Cleary,  77  Mo.  634,  46  Am.  Rep. 
13;  McFadden  v.  Railway,  02  Mo.  343,  4  S. 
W.  G89,  1  Am.  St.  Rep.  721;  O'Bryan  t, 
Kinney,  74  Mo.  125.  The  written  contract 
was  entered  into  before  there  bad  been  any 
breach  of  the  parol  contract,  and  In  this  re- 
spect this  case  materially  differs  from  that  of 
Harrison  v.  Railway,  74  Mo.  304,  41  Am.  Rep. 
318;  Miller  y.  Railway,  62  Mo.  App.  ^2; 
Gann  v.  Railway,  72  Mo.  App.  34.  When  a 
written  contract  is  so  entered  into,  it  will 
supersede  and  do  away  with  the  prior  verbal 
one  between  the  parties;  and  especially  so 
when  such  written  contract  contains  the  pro- 
vision previously  quoted,  and  also  a  further 
provision,  as  here,  that  the  shipper  "hereby 
releases  and  waives  any  and  all  cause  for 
action  for  damages  that  may  have  accrued  to 
him  by  any  written  or  verbal  contract  prior 
to  the  execution  hereof."  Miller  v.  Railway, 
62  Mo.  App.,  loc.  cit  259;  Gann  v.  Railway, 
72  Mo.  App.,  loc.  clt.  38;  Harrison  v.  Railway, 
74  Mo.,  loc.  clt  373,  41  Am.  Rep.  318;  Leon- 
ard y.  Railway,  54  Mo.  App.  294.  It  is  clear 
that  when  the  parties  here  entered  into  the 
written  contract  that  its  provisions  took  the 
place  of  and  superseded  those  of  the  previous 
verbal  contract,  and  so  became  the  final  and 
only  contract  between  them  relating  to  the 
furnishing  of  the  car  or  the  shipment  of  the 
cattle.  The  latter  contract  thereby  became 
merged  in  the  former.  Nor  will  It  do  to  say 
that  there  was  no  suSlcIent  consideration  for 
the  substituted  or  superseding  written  con- 
tract Leonard  v.  Railway,  supra;  O'Bryan 
V.  Kinney,  supra.  The  verbal  agreement  be- 
ing out  of  the  way,  no  good  reason  can  be 
assigned  why  the  defendant  was  not  entitled 
to  a  submission  of  the  case  upon  the  theory 
of  his  refused  Instruction. 

The  plaintiCTs  first  instruction,  telling  the 
Jury  that  if  It  found  that  defendant  had 
promised  to  furnish  him  a  car  on  the  day 
therein  named,  and  failed  to  keep  its  prom- 
ise, then  to  find  for  plalntlff^would  have  been 
well  enough,  if  It  had  gone  further,  and  sub- 
mitted the  points  raised  by  the  evidence  of 
the  defendant.  Claris  v.  Hammerle,  27  Mo., 
loc.  clt  70;  Shewalter  v.  Railway,  84  Mo. 
App.,  loc.  cit.  601,  and  cases  there  cited. 

The  plalntIO!  was  permitted,  over  the  ob- 
jections of  the  defendant  to  prove  the  ad- 
missions of  one  Tutt,  which  were,  in  sub- 
stance, that  he  (Tutt)  bad  told  a  witness  for 
plaintiff  that  there  was  no  occasion  for  the 
delay  In  furnishing  the  car,  and  that  the 
men  down  there  were  too  neglectful.  Plain- 
tiff's said  witness  further  testified  that  he 
believed  Tutt  was  agent  for  defendant  at 
Kansas  Citj-,  "or  something";  that,  in  all 
the  cattle  he  had  ever  shipped  up,  he  had  al- 


ways paid  Tutt  the  freight  there,  but  that 
he  did  not  know  what  he  was;  that  he  was 
agent  there;  and  that  he  had  always  made 
checks  payable  to  him  (Tutt)  for  freight  In 
shipping  cattle  out  to  bis  (wltnessO  station. 
The  law  is  that  there  must  be  a  prima  facie 
showing  of  an  agent's  authority  by  other 
evidence,  before  his  admissions  can  be  ad- 
mitted. Mechem  on  Agency,  sec.  716.  And 
in  section  714  of  the  work  Just  referred  to. 
it  is  stated  that  it  is  not  every  statement  or 
admission  which  an  agent  may  chose  to 
make  that  Is  binding  upon  the  principal.  In 
order  to  have  that  effect,  they  must  have 
been  made  In  respect  to  a  matter  within 
the  scope  of  bis  authority.  If,  therefore,  the 
statements  or  admissions  offered  in  evldenct< 
were  made  by  one  who  either  had  no  au- 
thority at  all,  or  had  no  authority  to  rep- 
resent the  principal  In  the  matters  concern- 
ing which  they  were  made,  they  are  not  ad- 
missible against  the  principal.  So  they  must 
have  been  with  reference  to  the  subject-'mat- 
ter  of  his  agency.  And  the  adjudicated  cases, 
with  one  accord,  all  declare  that  the  rule 
which  ^mlts  the  admissions  of  an  agent  as 
against  the  principal  Is  limited  to  two  cases: 
First,  where  the  scope  of  the  agency  is  such 
that  the  agent  is  an  agent  for  the  purpose 
of  making  the  particular  admission;  and,  sec- 
ond, where  the  admission  Is  In  the  form  of 
a  declaration  made  by  the  agent  while  act- 
ing within  the  scope  of  his  agency,  and  about 
the  business  of  his  principal,  concerning 
such  business.  Lumber  Co.  v.  Kreeger,  52 
Mo.  App.,  loc.  dt  422,  and  cases  there  cited. 
And  so  it  was  said  in  Bergeman  v.  Railway, 
104  Mo.,  loc.  clt  86,  16  8,  W.  092,  that  the 
admissions  of  an  agent  In  reference  to  the 
business  of  the  principal,  with  which  he  has 
been  Intrusted,  if  made  while  engaged  in  its 
execution,  or  so  soon  thereafter  as  to  con- 
stitute a  part  of  the  transaction,  are  admis- 
sible in  evidence.  The  evidence  nowhere  dis- 
closes the  exact  scope  of  Mr.  Tutt's  agency. 
Whether  he  was  one  of  defendant's  stock 
agents,  or  an  agent  connected  with  the  de- 
fendant's freight  office  at  Kansas  City,  does 
not  clearly  appear.  Nor  does  it  appear  that 
he  was  connected  with  its  train  service,  or 
engaged  in  the  management  or  operation  of 
Its  trains.  It  would  be  strange  that  a  freight 
collecting  station  agent  could  by  any  admis- 
sion of  his  bind  the  defendant,  bis  principal, 
by  an  admission  of  the  kind  he  appears  to 
have  made.  As  far  as  appears  from  the 
record,  his  admissions  fall  far  short  of  meet- 
ing the  requirement  of  the  rules  to  which 
we  have  adverted.  And  besides  this,  tney 
were  made  a  day  after  the  transaction  bad 
been  completed,  to  which  they  related.  They 
wtre,  therefore,  too  remote  to  be  a  part  of 
the  res  gestae,  if  otherwise  admissible. 

The  defendant,  by  its  motion  for  a  new 
trial,  complained  that  the  verdict  was  *j[- 
cessive.  The  plaintiff  sued  for  an  even  hun- 
dred dollars,  and  had  Judgment  for  a  like 
amount.     The  evidence  showed  that  there 
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was  a  probable  shrinkage  lo  the  cattle  of 
from  2S  to  40  pounds  a  head,  and  that  there 
was  a  decline  of  10  cents  on  the  hundred. 
The  Jury  was  told  by  an  Instruction  for 
ylalntUf  that  the  measure  of  damages  was 
the  difference  between  the  market  price  when 
the  cattle  arrived  in  Kansas  City  and  that 
when  they  should  hare  arrived,  and  the  dif- 
ference between  the  shrinkage  in  weight  ac- 
tually sustained,  and  that  which  would  have 
taken  place  had  there  been  no  Qelay.  Un- 
der this  Instmctlon,  It  Is  difficult  to  see  how 
the  Jnry  could  have  reached  the  conclusion 
it  did.  The  weight  of  the  cattle  was  not 
shown.  How,  then,  could  the  Jury  tell  what 
the  difference  in  the  market  price  would 
amount  to,  unless  it  had  been  Informed  of 
the  weight  of  the  cattle?  There  was  nothing 
upon  which  to  base  the  computation.  If  the 
cattle  declined  10  cents  per  hundred  pounds, 
they  could  not  ascertain  how  much  to  allow 
plaintiff  on  that  account  until  the  weight  of 
the  shipment  was  shown.  All  the  Jury  had 
was  the  amount  of  the  shrinkage,  which  was 
IjOO  pounds.  At  $4.20  per  hundred— the  price 
the  cattle  brought— the  amount  of  that  item 
of  damage  was  $28.88.  The  verdict  for  an 
amount  in  excess  of  that,  under  the  evidence 
and  instructions,  was  unauthorized.  It  was 
based  upon  conjecture,  and  for  that  reason, 
if  for  no  other.  It  cannot  be  upheld. 

The  Judgment  will  be  reversed,  and  cause 
remanded.     All   concur. 


PEYCKB  et  al.  ▼.  AHBEN& 

fOomt  of  Appeals  at  Kansas  City,  Mo.    Feb. 

16.  1908.) 

BTATUTB  OP  FRAUDS— TELEGRAMS  AND  LBT- 
TBR8  BVIDENCINO  CONTRACT. 
1.  Telegrams  and  letters  between  defendant 
and  plaintiff  showed  that  defendant  had  tele- 
graphed an  order  for  a  car  load  of  cabbagre  at 
a  named  price.  Later,  a  second  and  a  third 
oar  were  reqnested  at  a  named  figure  by  tele- 
graph, and  the  receipt  of  the  first  car  acknowl- 
edired,  several  telegrams  passing  between  the 
parties.  Defendant  also  wrote,  "We  take  it 
that  we  have  two  cars  of  Texas  cabbage  en 
route,"  and,  later,  that  the  second  and  third 
cars  had  been  received,  that  the  cabbage  was 
not  satisfactory,  and  they  mnst  reject  it.  An- 
other letter  by  plaintiffs  and  one  by  defendant 
followed.  Bcid  that,  considered  in  their  entire- 
ty, the  telegrams  and  letters  constitated  a  con- 
tract of  sale  valid  under  the  statute  of  frauds. 

Appeal  from  circuit  court,  Jackson  county; 
Dani  B.  Holmes,  Special  Judge. 

Action  by  Julius  Peycke  and  others  against 
Albert  Ahrens.  Judgment  for  plaintiffs,'  and 
defendant  appeals.    Affirmed. 

Beardsley,  Gregory  &  Klrshner,  for  appel- 
lant Meservey,  Pierce  &  German,  for  re- 
spondents. 

SMITH.  P.  J.  The  plaintiffs  and  the  de- 
fendant were  each  dealers  In  cabbage,  the 
place  of  business  of  the  former  being  Kansas 
City,  and  that  of  the  latter  Chicago.  As  ap- 
.pears  from  the  record,  the  plaintiffs'   claim 


iB  that  they  entered  into  a  oontiact  with  tbe 
defendant  by  which  they  sold  him  two  car 
loads  of  medium-sized  hard  green  Texas  cab- 
bage at  $3.50  per  crate,  payable  on  delivery. 
This  contract  was  put  in  Issue  by  defendant's 
answer.  At  the  trial,  the  plaintiffs  to  main- 
tain the  affirmative  Introduced  in  evidence  a 
series  of  telegrams  and  letters  which  had  pass- 
ed between  them  and  the  defendant,  and  which 
they  deemed  pertinent.  In  the  trial  court 
the  defendant  requested  an  instruction— In  ef- 
fect a  demurrer— by  which  he  raised  the  ob- 
jection that  their  written  correspondence  was 
not  sufficient  to  satisfy  the  requirements  of 
the  statute  of  frauds;  but  that  court  denied 
his  request,  and  later  on  gave  Judgment  for 
plaintiffs.  It  Is  conceded  that  the  only  ques- 
tion the  defendant's  appeal  has  brought  be- 
fore us  for  decision  Is  as  to  the  propriety  of 
the  ruling  of  the  trial  court  touching  the  de- 
fendant's demurrer. 

Our  statute  (section  3419)  is  that:  "No  con- 
tract for  the  sale  of  goods  •  *  •  shall  be 
allowed  to  be  good,  unless  •  •  •  some 
note  or  memorandum  in  writing  be  made  of 
the  bargain  and  signed  by  the  parties  to 
be  charged  with  such  contract"  It  Is  al- 
most a  literal  transcript  of  tbe  seventeenth  sec- 
tion of  the  English  statute  of  frauds  (29  Car. 
11.^  c.  1).  Benjamin  on  Sales,  9.  It  is  an  old 
practice  to  put  in  evidence  several  papers, 
as  letters,  etc.,  relating  to  the  same  contract 
and  by  their  references  to,  or  connections 
with,  each  other,  to  establish  all  the  requisites 
of  a  proper  memorandum  under  the  statute. 
Browne,  St  Frauds,  346b  et  seq.;  Heldeman  v. 
Wolfsteln,  12  Mo.  App.  366;  Greeley-Buruham 
Grocer  Co.  v.  Capen,  23  Mo.  App.  301;  Cun- 
ningham V.  Williams,  43  Mo.  App.  629;  Arms- 
by  Co.  V.  Eckcrly,  42  Mo.  App.  229;  Moore 
V.  Mountcastie,  61  Mo.  424.  In  Swallow  v. 
Strong  (Minn.)  85  N.  W.  942.  it  was  said  that 
"the  memorandum  of  a  contract  for  the  sale 
of  land,  to  satisfy  tbe  statute  of  frauds,  may 
consist  wholly  of  letters,  If  they  are  connect- 
ed by  reference,  express  or  Implied,  so  as  to 
show  on  their  face  that  they  ail  relate  to  the 
same  subject-matter.  This  relation  cannot  be 
shuwn  by  parol,  but  it  must  appear  from  the 
nature  of  the  contents  of  the  letters,  or  by  ex- 
press reference  therein  to  each  other.  Such 
memorandum,  whether  it  consists  of  a  single 
writing  or  several,  must  express  the  substan- 
tial terms  of  the  contract  and  Its  subject-mat- 
ter with  reasonable  certainty.  It  is  not,  how- 
ever, essential  that  the  land  be  described  with 
precision,  if  tbe  writing  on  its  face  is  an  ade- 
quate guide  to  find  it"  And  in  Thayer  v. 
Luce,  22  Ohio  St  62,  it  was,  in  substance, 
said  that  several  writings  may  be  construed 
together  for  the  purpose  of  ascertaining  the 
terms  of  a  contract  required  by  the  statute 
of  frauds  to  be  In  writing;  and,  if  some  only 
of  the  writings  be  signed,  reference  musl' 
specifically  be  made  therein  to  those  which 
are  not  so  signed.  But,  if  each  of  the  vrrltings 
be  so  signed,  such  reference  to  the  other  need 
not  be  made.  If  by  Inspection  and  comparison 
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It  appears  that  they  severally  relate  to  and 
form  a  part  of  the  same  transaction.  And 
similar  statements  of  the  role  are  to  be  found 
In  other  cases.  Beckwith  t.  Talbot,  95  U.  8. 
289,  24  L.  Ed.  496;  Peabody  t.  Speyers,  66 
N.  Y.  230;  Work  t.  Cowhlck,  81  111.  317. 

A  sale  is  defined  in  the  elementary  books  to 
be  a  contract  or  agreement  for  the  transfer 
of  the  absolute  property  in  personalty  from 
one  person  to  another  for  a  money  price.  Tied- 
eman  on  Sales,  sec.  1;  2  Kent's  Com.  468; 
Benjamin  on  Sales,  sec.  1;  Story  on  Sales, 
sec.  1.  According  to  the  Koman  law,  a  sale 
was  not  the  immediate  transmutation  of  the 
property,  but  a  contract  oi  mutual  and  per- 
sonal engagements  for  the  transfer  of  the 
thing  on  the  one  hand,  and  the  payment  of 
the  price  on  the  other,  without  regard  to  the 
time  of  the  performance  on  either  part.  Cun- 
ningham V.  Ashbrook,  20  Mo.  554.  At  the 
common  law,  consent  alone  was  sufficient  to 
constitute  a  TaUd  sale.  The  W.  W.  Kendall 
Boot  &  Shoe  Co.  v.  Bain,  46  Mo.  App.  loc.  dt 
584,  595,  and  cases  there  cited.  '  In  making  a 
contract  Involving  the  statute  of  frauds  there 
are  three  essential  and  inevitably  necessary 
ingredients:  (1)  the  parties;  (2)  the  subject- 
matter;  and  (3),  the  price.  Where  any  one 
of  these  essentials  is  wanting,  there  is  no  con- 
tract KeUy  V.  Thuey,  143  Mo.  422,  45  8.  W. 
300;  Martin  v.  Mill  Co.,  49  Mo.  App.  29. 

The  dominating  question  here  is  whether 
or  not,  if  we  take  die  several  writings  and 
construe  them  together  as  an  entirety,  they 
disclose  a  contract  of  sale  sufficient  to  satisfy 
the  requirements  of  the  statute  of  frauds. 
A  reference  to  them  will  show  that  on  the 
23d  of  April  the  defendant  telegraphed  plaln- 
tifFs  be  wanted  "a  carload  or  two  of  Cali- 
fornia cabbage,  quick,  wire  what  they  could 
do";  and  to  which  plaintiffs  on  the  same  day 
answered  that  they  had  "one  car  of  Texas 
cabbage"  which  would  be  due  on  the  next 
day,  and  which  "they  could  sell  at  $3.60  per 
crate."  To  plaintiffs'  said  answer,  defendant 
on  the  25tb  replied,  "if  car  Is  medium  sized, 
hard  green,  well  iced,  elilp."  On  the  next 
day,  the  20th,  the  defendant  telegraphed 
plaintiffs:  "Can  you  offer  Calif,  rolling,  wire 
number  routing  Texas  car."  Plaintiffs  on 
the  same  day  answered:  "Have  no  Calif, 
unsold  for  quick  deUvery,  but  can  give  you 
another  Texas  due  here  Sunday."  On  the 
27th,  plaintiffs  telegraphed  defendant:  "Can 
divert  another  car  Texas  cabbage  same 
quality  and  price."  To  this  the  defendant 
answered:  "Car  Just  arrived.  May  ship 
another  well  iced  if  at  $3.50."  On  the  next 
day,  the  28th,  the  plaintiffs  telegraphed  de- 
fendant: "Will  divert  car  Monday  morning 
$3.50  delivered.  If  not  satisfactory  wire 
quick."  On  the  next  day,  the  29th,  the  de- 
fendant telegraphed  plaintiffs:  "Do  not 
spare  ice  on  to-day's  shipment."  And  after- 
wards, on  the  same  day,  the  defendant  tele- 
graphed plaintiffs:  "Will  take  another  car 
nice  medium  cabbage,  same  price.  Answer." 
To  this  the  plaintiffs  telegraphed  defendant: 


"Do  we  understand  you  want  another  car 
divert  Fruit  Grower's  18927  Just  In?"  In 
reply  to  which,  defendant  telegraphed  back 
to  plaintifl's:  "You  understand  correct  Let 
18927  also  come,  well  iced."  Later  on  the 
same  day,  plaintiffs  whred  defendant  that: 
"Fruit  Grower's  17546  containing  208  crates 
quality  condition  fine,  passed  here  to-day 
Burlington."  And  on  the  same  day  defend- 
ant wrote  plaintiffs,  saying:  "After  ex- 
cbange  of  telegrams  to-day,  we  take  it  that 
we  have  two  cars  of  Texas  cabbage  en  route: 
FGB  17546  and  FGE  18927.  Weather  is 
extremely  warm  to-day,  and,  as  we  wired 
you,  trust  you  will  see  that  cars  are  not 
spared  any  ice,  aa  there  is  too  much  money 
Invested  in  this  cabbage."  On  the  same 
day  the  plaintiffs  wrote  defendant  that  they 
Inclosed  him  invoices  for  the  two  cars 
of  cabbage,  etc.  On  May  Ist,  the  defend- 
ant wrote  plaintiffs  acknowledghig  the  re- 
ceipt of  the  invoices,  and  that  w*  "wired 
you    second,    third    arrived    this    morning 

*  *  *  stock  too  smalL  Some  soft  Sorry 
must  reject;  worth  probably  $2.50  per  crate." 
And  also  furthw  wrote:  "We  are  very 
sorry  that  we  ordered  the  last  two  cars,  aa 
rejecting  anythiug  is  not  in  our  line,  but  as 
the    shipment   was    not   trhat   we   ordered 

•  •  •  we  concluded  we  had  better  wire 
you  as  we  did."  On  August  7Ui,  plaintiffs 
wrote  defendant  saying,  amongst  other 
things,  "We  sold  you  altogether  three  car 
loads  of  Texas  cabbage  last  spring  and 
delivered  them  to  you."  To  this  letter  the 
defendant  responded  that:  "The  cabbage 
market  was  certainly  as  good  at  the  time 
your  second  and  third  cars  were  sold  aa 
when  we  received  your  first  We  have  yet 
to  decline  to  accept  a  car  of  goods  that  we 
bought  because  there  was  a  loss  staring  us 
In  the  face  merely  on  account  of  the  decline 
in  the  market  value."  The  foregoing  tele- 
grams and  letters  are  connected  by  refer- 
ence, express  or  Implied,  so  as  to  show  they 
all  relate  to  the  same  subject-matter,  and 
no  good  reason  is  seen  why  they  do  not 
constitute  a  sufficient  memorandum  of  a 
contract  of  sale  to  satisfy  the  statute.  They 
clearly  disclose  the  names  of  the  contracting 
parties,  the  subject-matter,  and  the  price, 
80  that  none  of  the  essential  terms  required 
to  constitute  a  sale  are  absent  This  cor- 
respondence, unaided  by  inrol  evidence, 
plainly  shows  that  the  plaintiffs  sold  and  the 
defendant  purchased  three  car  loads  of  cab- 
bage at  $3.50  per  crate  to  be  delivered  at 
Chicago.  But  this  la  not  all.  In  the  two 
last  letters  of  the  defendant,  as  has  been 
seen,  are  references  and  statements  to  the 
effect  that  plaintiffs  had  not  only  sold  and 
he  had  purchased  the  three  car  loads  of  cab- 
bage, but  that  the  same  had  been  delivered 
to  him  in  Chicago.  The  only  complaint  he 
made  was  that  as  to  quality.  This  issue  was 
found  against  htm,  and  is  conceded  to  be 
conclusive  if  the  correspondence  establishes 
a  contract  which  is  sufficient  to  satisfy  the 
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statatb  Taking  the  admissions  of  tlieae 
lettera  In  connection  with  the  preceding  tele- 
grams, and  when  considered  in  their  entire- 
ty, and  it  will  be  found  that  they  disclose 
every  element  required  to  constitute  a  con- 
tract of  sale  good  under  the  statute.  Noth- 
ing is  wanting.  And  it  is  no  objection  to. 
say  that  these  letters  were  not  written  until 
after  the  contract  was  made,  or  until  after 
its  breach,  if  they  contain,  as  we  think 
they  do,  the  required  statement  of  the  con- 
tract Moore  T.  Mountcastle,  61  Mo.  424; 
Ca«h  v.  Clark,  61  Mo.  App.,  loc.  cit  640,  641; 
Cunningham  t.  Williams,  43  Mo.  App.  629. 
The  object  of  the  section  was  simply  to 
dispense  with  parol  testimony  in  certain 
cases,  and  to  require  evidence  in  writing, 
over  the  signature  of  the  party  to  be  charged, 
of  the  obligation  to  be  enforced;  and  In  the 
present  case  we  cannot  doubt  that  the  cor- 
respondence fully  meets  that  requirement 
Accordingly,  the  Judgment  will  be  affirmed 
All  concur. 


MAUGH  T.  HORNBBICK  et  aL 

(Comt  of  Appeals  at  Kansas  City,  Mo.    Feb. 
16.  1003.) 

8AUB8  —  WARRANTIES  —  PLEADING  —  SUFFI 

CIKNCT  AFTER  VERDICT— OFFER  OF 

PROOF— SCOPE— APPBAb. 

1.  Where  an  answer  is  not  demurred  to  as 
not  stating  facts  safflclent  to  constitute  a  de- 
fense, but  the  objection  is  taken  to  eridence 
attempted  to  be  introduced  thereafter,  the  ob- 
jection will  be  overmled,  if  the  answer  is  sniB- 
cient  after  rerdict. 

2.  In  an  action  on  uonnegotiable  notes  given 
for  a  drilling  outfit,  an  answer  that  the  ma- 
chinery was  sold  to  be  used  in  prospecting  for 
mineral,  on  a  warranty  that  it  would  do  satis- 
factory work,  and  would  drill  15  feet  per  day 
In  solid  limestone,  and  that  defendants  found 
it  unsuitable  for  drilling  in  stone,  and  that  it 
would  not  work  in  the  locality  for  which  it 
was  intended  and  warranted,  and  that  defend- 
ants had  olfered  to  return  the  same,  sufficient- 
ly stated  a  defense  for  breach  of  warranty  to 
authorise  the  introduction  of  evidence  thereof. 

3.  Where  evidence  of  a  warranty  was  erro- 
neonsly  excluded  on  the  ground  that  the  an- 
swer did  not  sufficiently  present  the  issue,  de- 
fendant was  not  required,  in  order  to  obtain  a 
reversal  on  appeal,  to  have  further  offered  to 
prove  a  breach  of  the  warranty,  and  damages 
arising  therefrom. 

Appeal  from  drcnit  court,  Jasper  county; 
J.  D.  Perkins,  Judge. 

Action  by  George  J.  Maugh  against  0.  H. 
Hombeck  and  others.  From  an  order  grant- 
ing a  new  trial  after  a  verdict  for  plaintifr, 
be  appeals.    AfDrmed. 

Shannon  &  Shannon,  for  appellant  Potter 
&  Emerson  and  S.  O.  Westcott  for  respond- 
ents. 

ELLISON,  J.  This  action  Is  based  on  five 
nonnegotiable  promissory  notes.  The  verdict 
of  the  Jury  in  the  trial  court  was  for  plain- 
tiff, whereupon  defendants  filed  a  motion  for 
new  trial,  which  was  sustained,  and  there- 
uptm  plaintiff  appeBlei.  The  notes  were  given 


to  the  Seevers  Manufacturing  Company  in  part 
payment  of  a  "steam  drilling  outfit,"  and  they 
were  assigned  to  plaintiff.  The  answer,  as 
claimed  by  defendant,  set  up  a  warranty  of 
the  machinery,  and  a  failure  of  warranty. 
PlaintlfTs  view,  as  expressed  in  his  brief,  is 
that  the  answer  did  "not  contain  a  negation 
of  the  warranties  therein  alleged."  At  the 
trial,  after  the  close  of  plaintiff's  case,  de- 
fendant undertook  to  show  certain  warranties 
as  to  the  efficiency  and  capacity  of  the  drllL 
This  was  objected  to  by  plaintiff  for  two  rea- 
sons— one,  that  no  breach  of  warranty  was 
alleged  in  the  answer;  and,  second,  that  plain- 
tiff was  an  assignee  for  value,  and  the  alleged 
warranty  was  "a  matter  collateral  to  the  notes 
sued  on."  The  objection  was  sustained  gen- 
erally. The  plaintiff  only  relies  here  on  the 
point  as  to  the  sufficiency  of  the  answer  as 
pleading  a  warranty,  and  bceach  thereof.  It 
will  be  noted  that  the  objection  to  the  suf- 
ficiency of  the  answer  came  through  an  objec- 
tion to  evidence.  So  If  we  should  consider 
the  answer  Insufficient  if  objected  to  by  way 
of  demurrer  before  the  trial,  it  would  not  fol- 
low that  It  was  so  defective  as  to  justify  the 
refusal  of  all  evidence  thereunder.  The  rule 
is  that  when  an  objection  to  a  petition  or  an- 
swer as  not  stating  a  cause  of  action  or  de- 
fense is  made  by  way  of  an  objection  to  evi- 
dence thereunder,  the  objection  will  be  over- 
ruled if  the  pleading  is  sufficient  after  verdict. 
Marshall  v.  Furgeson,  78  Mo.  App,  645;  Don- 
aldson V.  Butier  County,  9»  Mo.  163,  11  S.  W. 
572;  Hurst  v.  Ash  Orove,  96  Mo.  168,  9  S. 
W.  631;  Young  v.  Shlckle,  103  Mo.  324,  15 
6.  W.  771;  Hatten  v.  Randall,  48  Mo.  App. 
203.  Those  cases  Involved  the  sufficiency  of  a 
petition,  but  the  same  rule  would  apply  to  an 
answer.  Tested  by  this  rule,  we  have  no 
doubt  of  the  sufficiency  of  the  answer,  and 
will  consequently  approve  the  trial  court's  ac- 
tion in  concluding  to  grant  a  new  trial.  The 
answer  contained  the  following  allegations: 
"The  defendants  further,  in  answer  to  plain- 
tiff's petition,  state  that  the  contracts  herein 
sued  on  were  given,  as  stated,  as  part  pur- 
chase price  for  one  steam  drilling  outfit  to  the 
Seevers  Manufacturing  Company;  that  said 
drilling  outfit  was  sold  to  defendants  to  be 
used  in  drilling  and  prospecting  for  mineral 
in  the  zinc  and  lead  district  of  Missouri  and 
Kansas;  that  said  drilling  machine  was  sold 
to  defendants  on  a  warranty  made  by  the 
duly  authorized  agent  of  the  Seevers  Manu- 
facturing Company  to  said  defendants  that 
said  machine  would  do  satisfactory  and  speedy 
work,  and  do  as  good  work  as  any  drilling 
machines  which  are  commonly  used  in  the 
Missouri-Kansas  sine  and  lead  district,  and 
wQuld  also  drill  at  least  fifteen  feet  per  day 
in  solid  limestone;  that  said  defendants  took 
said  drill,  tested  and  operated  the  same;  that 
said  machine  was  onfltted  and  unsuitable  for 
drilling  in  rock  or  stone,  and  was  wholly  un- 
satisfactory and  of  no  use  to  defendants,  and 
would  not  work  In  the  locality  for  which  it 
was  Intended  and  warranted.    The  defendants 
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further  state  that,  a  long  time  prior  to  the 
alleged  assignment  of  the  within  contracts  to 
plaintiff,  the  said  defendants  offered  to  re- 
turn said  machine  to  the  Seevers  Manufacttir- 
iug  Company,"  etc.  We  are  satisfied  that 
while  It  could  have  been  more  specific,  it  yet 
could  not  be  said  that  it  wholly  failed  to 
state  a  defense  based  on  a  breach  of  war- 
ranty. There  was  a  statement  of  express  war- 
ranty, and  its  fallture. 

Plaintiff  makes  some  suggestions  to  the  ef- 
fect that  defendants,  in  addition  to  offering 
to  show  a  warranty,  should  have  gone  further, 
and  offered  to  prove  a  breach  and  damages. 
If  defendants  were  cut  off  from  the  right  to 
show  a  warranty,  It  would  certainly  have  been 
quite  useless  to  offer,  to  show  a  breach,  or 
damages  thereunder.  The  authorities  cited 
by  plamtlff  In  support  of  his  suggestions  are 
not  In  point. 

The  order  granting  a  new  trial  is  affirmed. 
All  concur. 


8HAEPER  V.   MISSOURI  PAO.  RT.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 
16.  1908.) 

CARRIER— PASSBNOER-ASSAULT  BY  CONDUCT- 
OR—EVIDENCE  —  RES  OBSTiB  —  FAILURE  TO 
OBJECT-CONCLUSION  OF  WITNESS— CREDI- 
BILITY—INSTRUCTIONS— SUFFICIENCY  OF  EV- 
IDBNCB-FORU  OF  VERDICT. 

1.  In  an  action  by  a  passenger  for  an  assault 
by  a  conductor  and  porter,  plaintiff  testified 
that  after  the  porter  had  choked  him  he  said 
to  him,  "That's  a  nice  way  to  treat  a  passen- 
ger here,"  and  the  porter  replied,  "That  is  my 
bread  and  butter,  and  I  would  do  it  again." 
Plaintiff  had  alleged  that  for  30  or  40  min- 
utes after  the  assault  the  conductor  and  por- 
ter continued  to  insult  and  abuse  him.  Held, 
that  the  evidence  of  the  porter's  reply  was  ad- 
missible as  bearing  on  the  issues. 

2.  It  was  also  admissible  as  part  of  the  res 
gestfe. 

3.  Evidence  of  a  witness  that,  on  going  to 
plaintiffs  rescue,  the  porter  stepped  back,  and 
another  passenger  said  something  to  the  por- 
ter about  abusing  plaintiff,  and  the  porter  tneu 
threatened  that  passenger  that  "he  would  get 
treated  similar  if  he  did  not  keep  his  mouth 
shnt,"  was  admissible  as  part  of  the  res  gestte. 

4.  Plaintiff's  witness  wag  asked  whether  the 
conductor  or  porter  used  any  boisterous  or  in- 
sulting language  to  plaintiff,  and  answered  that 
he  heard  some  words  mumbled,  but  could  not 
tell  what  they  were.  Held  that,  though  the 
inquiry  was  improper  as  calling  for  a  conclu- 
sion, yet.  In  view  of  the  witness'  answer,  there 
was  no  reversible  error. 

5.  Another  of  plaintiff's  witnesses,  on  being 
asked  whether  be  heard  any  cursing  or  abusive 
language  used,  and,  if  so,  by  whom,  answered 
that  he  did.  Defendant  failed  to  cross-examine 
him.  Held  that,  in  view  of  this  failure,  de- 
fendant could  not  complain  on  appeal  that  the 
evidence   was  merely   the   witness'   conclusion. 

6.  Where  the  evidence  of  a  witness  is  objec- 
tionable as  bis  conclusion,  but  is  merely  cumu- 
lative, and  no  prejudice  appears,  it  will  not 
constitute  reversible  error. 

7.  A  defendant's  failure  to  except  to  plain- 
tifTs  testimony  will  preclude  the  review  on  ap- 
peal of  the  admission  of  such  evidence. 

8.  In  an  action  by  a  passenger  for  an  assault 
by  a  carrier's  servants,  plaintiff's  witness,  aft- 
er having  testified  to  the  disarrangement  of 
plaintiff's    neckwear,    stated   that   he    thought 


that  was  probably  the  only  injury  plaintiff  sus- 
tained in  the  scramble.  Held,  that  this  state- 
ment of  the  witness  was  properly  excluded  as 
merely  his  conclusion. 

9.  Although  inquiry  as  to  a  witness*  veracity 
may  extend  to  his  general  moral  character  or 
reputation,  evidence  that  he  was  in  the  saloou 
or  "joint"  business  is  inadmissible  to  discredit 
him. 

10.  In  an  action  by  a  passenger  for  an  assault 
by  the  carrier's  servants,  plaintiff  on  cross- 
examination  stated  that  at  the  time  of  the  diffi- 
culty he  did  not  use  profane  language;  that  he 
was  a  Christian,  as  good  as  the  average  man. 
Held,  that  evidence  that  plaintiff  was  excita- 
ble, impulsive,  and  was  accustomed,  on  the 
slightest  iHTOvocation,  to  use  profane  language, 
was  not  competent  to  discredit  plaintiff's  testi- 
mony. 

11.  In  an  action  by  a  passenger  for  an  aasanlt 
by  the  carrier's  servants,  it  appeared  that  the 
occasion  of  the  trouble  was  the  detachnlent  by 
the  carrier's  conductor  of  more  mileage  from 
the  passenger's  ticket  than  the  latter  thought 
was  proper.  Near  the  close  of  the  cross-exam- 
ination of  the  carrier's  conductor,  the  carrier 
objected  that  the  mileage  "pulled"  by  the  con- 
ductor was  immaterial,  but  evidence  relating;  to 
it  ha^  previously  been  elicited  without  objec- 
tion. Held,  that  the  refusal  of  an  instruction 
excluding  the  matter  of  the  mileage  fiona  the 
jury  was  proper. 

12.  In  an  action  by  a  passenger  for  an  assault 
by  the  carrier's  servants,  evidence  that  the  oc- 
casion of  the  trouble  was  the  detachment  by 
the  conductor  from  the  passenger's  mileage 
ticket  of  more  mileage  than  the  latter  thought 
proper  Is  admissible  as  part  of  the  res  gestie. 

13.  In  an  action  by  a  passenger  for  an  assault 
by  the  carrier's  servants,  the  jury  returned  a 
verdict  for  plaintiff  "at  the  sum  of  $750,  seven 
hundred  dollars."  Held,  that  the  amount  ex- 
pressed in  the  written  words  was  controlllug, 
and  that  expressed  in  the  numerals  would  be 
disregarded. 

Appeal  from  circuit  court,  Jackson  county; 
£.  P.  Gates,  Judge. 

Action  by  J.  F.  Shaefer  against  tbe 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Atllrmed. 

This  is  an  action  by  plaintiff  against  de- 
fendant to  recover  damages  for  an  assault 
committed  by  a  conductor  and  negro  porter 
of  tbe  latter  on  the  former  while  a  passenger 
on  a  train  of  such  latter.  Tbe  facts  which 
the  plalutitTs  evidence  tends  to  prove  ore 
stated  with  sufficient  accuracy  in  the  defend- 
ant's statement  of  the  case,  and  are:  That 
plaintiff  was  a  passenger  on  the  defendant's 
train  on  the  evening  of  January  25,  1899, 
and  when  between  St  Joseph,  Mo.,  and 
Atchison,  Kan.,  a  difficulty  occurred  be- 
tween him  and  tbe  conductor.  The  testi- 
mony on  both  sides  tended  to  show  that 
plaintiff  told  the  conductor  he  was  going  to 
Atchison,  and  offered  mileage  tickets  in 
payment  of  his  fare;  that  tbe  conductor  In- 
formed him  that  he  could  not  accept  mileage 
to  Atchison;  that  plaintiff  then  asked  the 
amount  of  cash  fare,  and,  being  told  it  was 
85  cents,  handed  the  conductor  $1,  and  tlie 
conductor  gave  him  15  cents  In  change,  and, 
while  pouching  his  receipt  for  the  cash  fare, 
remarked  to  plaintiff  that  he  could  take  cash 
fare  beyond  Atchison,  either  in  the  direction 
of  Kansas  City  or  In  the  direction  of  Omaha: 
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that  tberenpon  plaintiff  said  he  was  going  to 
Hiawatha,  Kan.,  and  told  the  conductor  to 
take  the  mileage  to  Hiawatha;  that  the 
conductor  then  handed  plaintiff  back  his  $1 
and  received  from  plaintiff  Ills  IS  cents 
change,  the  plaintiff  at  the  same  time  hand- 
ing t»  the  conductor  bis  mileage  book;  that 
the  conductor  took  from  the  book  the  fare 
to  Hiawatha,  being  tickets  representing  70 
miles,  that  being  the  mileage  fare  from  St 
Joe  to  Hiawatha,  and  canceled  the  same  and 
returned  the  book  to  plahitiff;  that  thereup- 
on plaintiff  asked  the  conductor  how  much 
mileage  be  had  taken,  and  the  conductor 
replied  70  miles.  Up  to  this  point  there  waB 
no  conflict  in  the  evidence.  Ihen  there  was 
testimony  on  the  part  of  the  plaintiff  tending 
to  prove  that,  upon  being  told  by  the  con- 
ductor that  he  had  taken  70  miles,  the  plain- 
tiff said  he  did  not  want  to  go  to  Hiawatha, 
and  demanded  the  return  of  his  mileage  in  a 
rather  resolute  and  determined  way,  at  the 
same  time  rising  to  his  feet,  and  that  there- 
upon the  conductor  said,  "G— d  d— n  yon, 
wby  didn't  yon  say  so?"  and  knocked  or 
pushed  the  piaintiS  down  In  the  seat,  and 
that  be  and  the  porter  choked  him.  There 
was  a  trial  to  a  Jury  which  resulted  in  judg- 
ment for  plaintiff,  and  defendant  appealed. 

Blljab  Robinson  and  J.  L.  Lorle,  for  ap- 
pellant J.  C.  Rosenberger  and  Haff  & 
Michaels,  for  respondent 

SMITH,  P.  J.  (after  stating  the  facts). 
1.  The  plaintiff  testlfled  that  after  the  porter 
had  choked  him  he  said  to  the  latter,  "That's 
a  nice  way  to  treat  a  passenger  here,"  and 
the  latter  replied,  "That  Is  my  bread  and 
butter,  and  I  would  do  It  again."  The  de- 
fendant contends  that  since  this  utterance 
of  the  porter  was  after  the  choking  took 
place.  It  should  have  been  excluded  on  its 
objection.  One  of  the  Issues  made  by  the 
pleadings  was  whether  or  not  "for  thirty  or 
forty  minutes  after  the  assault  the  con- 
ductor and  porter  continued  to  Insult,  abuse, 
and  vilify  plaintiff  with  coarse,  obscene, 
profane,  and  Insulting  language."  This  tes- 
timony tended  to  prove  an  Issuable  fact  In 
the  case,  and,  besides,  it  was  so  clearly  con- 
nected with  the  assault  itself  as  to  be  a  part 
of  the  res  gestse,  and  It  was  therefore  proper- 
ly admissible.  The  general  rule  is  that  the 
declarations,  to  form  a  part  of  the  res  gestse, 
should  be  made  contemporaneously,  or  near- 
ly so,  with  the  main  event;  yet,  where, 
there  are  any  connecting  circumstances  be- 
tween such  event  and  the  declarations,  the 
latter,  though  made  some  time  afterwards, 
may  form  a  part  of  the  res  gestse.  And  it 
is  snfliclent  If  there  is  such  connection  be- 
tween the  declaration  and  the  event  that, 
although  the  declaration  is  made  some  time 
after  the  event,  it  may  be  regarded,  not  as 
an  historical  narrative,  but  as  a  verbal  act 
forming  a  part  of  one  transaction.  Harri- 
man  v.  Stowe,  57  Mo.  93;  Stoeckman  t.  Rail- 


way Co.,  16  Mo.  App.  508.  According  to 
this  rale,  we  think  the  testimony  was  prop- 
erly admitted. 

2.  The  witness  Condon  testlfled  that  "when 
the  negro  porter  grabbed  Shaefer  (plalntlffl 
by  the  throat  with  both  hands,  everybody  in 
the  car  was  running  to  Sbaefer's  rescue. 
When  I  got  up  there  the  negro  let  go  Shaefer 
and  stepped  back,  and  another  big  traveling 
man  there  said  something  to  him  about 
abusing  Shaefer,  and  the  'nigger'  threatened 
bim  that  be  would  get  treated  similar  if  he 
didn't  keep  his  mouth  shut"  This,  we 
think,  was  so  closely  connected  with  the 
assault  as  to  be  a  part  of  the  res  gestse. 

3.  During  the  examination  of  the  witness 
Krleger  the  plaintiff's  counsel  inquired  of 
him  whether  or  not  the  conductor  or  porter 
used  any  boisterous,  unseemly,  or  insulting 
language  to  plaintiff.  The  witness  answer- 
ed that  be  heard  some  words  mumbled,  but 
that  he  could  not  tell  what  they  were.  It  Is 
sufficient  to  say  that  while  the  inquiry  was 
improper  as  calling  for  the  expression  of  a 
conclusion  of  the  witness,  yet,  as  the  wit- 
ness answered  In  the  negative,  the  inquiry 
did  not  prejudice  the  defendant  The  plain- 
tiff was  permitted  to  Inquire  of  the  witness 
Condon  whether  or  not  he  heard  any  cursing 
or  abusive  language  used,  and,  If  so,  to  state 
by  whom.  The  witness  answered  that  he 
did.  The  defendant  could  have  protected  it- 
self if  It  had  cared  to  do  so  by  exercising 
its  privilege  of  cross-examination.  It  could 
have  asked  the  witness  to  state  the  language 
used,  but  this  was  not  done.  And  if  the  opin- 
ion of  the  witness  was  erroneous,  it  was  in 
the  power  of  defendant  by  cross-examina- 
tion, to  explode  it  by  calling  on  him  to  state 
the  language  used  by  the  conductor  and  por- 
ter. If  the  defendant  failed  to  take  this 
precaution,  he  ought  not  to  be  heard  to  com- 
plain of  the  action  of  the  court  Besides, 
the  evidence  of  the  witness  was  somewhat 
cumulative,  and,  while  the  question  by  which 
It  was  brought  out  was  not  perhaps,  proper, 
we  do  not  feel  at  liberty  to  reverse  the  judg- 
ment on  that  account  unless  we  could  dis- 
cover that  prejudice  resulted  from  the  action 
of  the  court  In  permitting  It  to  be  answered. 

4.  The  defendant  objects  that  the  court 
erred  in  permitting  the  plaintiff  to  testify 
that  one  Bendure  told  bim  about  being  in- 
fluenced to  testify  in  favor  of  the  defend- 
ant Upon  examining  the  record  we  do  not 
find  that  any  exception  was  preserved  to  the 
ruling  of  the  court  In  permitting  the  pkiln- 
tlff  to  testify  as  to  the  declarations  of  Ben- 
dure, and  for  that  reason  the  alleged  error 
cannot  be  reviewed  here. 

5.  On  cross-examination,  plaintiff's  witness 
Krlgbaum  testlfled  that  after  the  encounter 
be  noticed  Sbaefer's  collar  and  necktie  were 
disarranged,  and  that,  "I  think  that  was  prob- 
ably the  only  injury  plaintiff  sustained  in  the 
scramble."  That  part  of  the  witness'  testi- 
mony which  we  have  quoted  and  Italicised 
was,  on  motion  of  plaintiff,  excluded.    Tb4 
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witness  bad  already  stated  what  he  had  seen, 
and  the  quoted  part  of  his  testimony  la  no 
more  than  an  expression  of  a  conclusion  de- 
duced by  him.  This  was  a  usurpation  of  the 
province  of  the  jury,  and  was  properly  strick- 
en out. 

6.  The  defendant  Inquired  of  several  of  the 
witnesses  If  they  knew  the  reputation  of  the 
plaintiff's  witness  William  Condon  for  truth 
and  veracity.  After  they  had  answered  this 
question,  they  were  further  asked  If  they 
knew  what  business  he  was  engaged  In,  to 
which  they  answered,  "In  the  saloon  or 
'lolnt'  business."  The  plaintiff  objected  to 
the  question  by  which  this  answer  was  call- 
ed out,  and  which  objection  was  by  the  court 
sustained.  Under  the  rulings  In  this  state  a 
witness  may  be  impeached,  not  only  by  a 
general  reputation  as  to  veracity,  but  the  In- 
quiry may  extend  to  the  general  moral  char- 
acter or  reputation  of  the  witness.  State  v. 
Shields,  13  Mo.  236,  53  Am.  Dec.  147;  State 
V.  Hamilton,  66  Mo.  520;  State  v.  Breeden, 
58  Mo.  507;  State  v.  Clinton,  67  Mo.  380,  29 
Am.  Bep.  506;  State  v.  MUler,  71  Mo.  590; 
State  v.  Patrick,  107  Mo.  147,  17  S.  W.  666; 
State  T.  Grant,  79  Mo.  loc.  clt  183,  49  Am. 
Kep.  218.  But  evidence  as  to  specific  acts 
la  held  inadmissible.  1  Oreenleaf,  Bv.  {  461. 
EMdence  of  general  moral  character  of  the 
witness  being  admissible,  it  must  follow  that 
anything  showing  determination  of  that  gen- 
eral moral  character  or  reputation  is  also  ad- 
missible. State  y.  Grant,  supra.  The  in- 
quiry in  the  present  case  did  not  extend  to 
the  general  moral  character  or  reputation  of 
the  witness.  The  veracity  of  a  witness  can- 
not be  Impeached  by  inquiry  as  to  specific 
acts  of  past  delinquencies.  State  v.  Gesell, 
124  Mo.  531,  27  S.  W.  1101.  And  so  evidence 
of  specific  and  Independent  Immoral  acts  Is 
not  admissible  for  the  purpose  of  Impeaching 
the  credibility  of  a  witness.  Seymour  v. 
Farrell,  51  Mo.  95;  State  v.  Rogers,  108  Mo. 
202,  18  S.  W.  976;  State  v.  Grant,  supra; 
State  T.  Beaty,  25  Mo.  App.  214.  Evidence 
tending  to  show  that  the  witness  had  been 
in  the  saloon  business  or  liquor  traffic  is,  un- 
der the  rule  to  which  we  have  referred,  in- 
admissible for  the  purpose  of  impeaching  his 
credibility.  A  saloon  keeper  or  liquor  dealer 
may  or  may  not  be  a  credible  person,  but 
evidence  of  the  fact  that  he  is  or  has  been 
such  cannot  be  received  to  Impeach  his  cred- 
ibility; so  we  do  not  think  the  ruling  of  the 
court  was  erroneous. 

7.  The  court  rejected  the  defendant's  offers 
of  evidence  to  prove  the  disposition  and  char- 
acteristics of  plaintiff;  that  is  to  say,  that 
he  was  excitable,  impulsive,  and  was  accus- 
tomed, on  the  slightest  provocation,  to  use 
profane  language.  The  plaintiff,  In  answer 
to  questions  asked  him  by  defendant  on 
cross-examination,  stated  that  at  the  time  of 
the  difficulty  he  did  not  use  profane  lan- 
guage, and  that  he  was  a  Christian,  but  not 
better  than  any  other  man,  but  as  good  as 
the  average  man.    We  do  not  think  the  prof- 


fered evidence  was  competent  to  discredit 
that  given  by  plaintiff.  It  was  clearly  irrel- 
evant 

8.  The  plaintifTs  first  Instruction  correctly 
expressed  the  law  applicable  to  the  case. 
Malecek  v.  RaUway  Co.,  57  Mo.  18;  Farber 
V.  Railway  Co.,  116  Mo.  loc.  dt  91,  22  S. 
W.  631,  20  Lu  R.  A.  350.  And  defendant's 
second  and  third  were  rightfully  refused. 
It  is  manifest  from  the  unobjected-to  testi- 
mony of  the  plaintiff  that  the  casus  belli  was 
the  detachment  by  the  defendant's  conduct- 
or of  more  mileage  than  the  former  thought 
the  latter  had  a  right  ta  This  was  a  fact 
for  the  Jury  to  consider,  along  with  the  oth^ 
tacts  in  evidence.  It  la  true  that  the  de- 
fendant near  the  close  of  the  cross-examina- 
tion of  its  conductor  objected  that  it  was  im- 
material as  to  the  mileage  "pulled"  by  the 
conductor,  but  the  evidence  relating  to  it 
had  previously  been  elicited  without  objec- 
tion, and  the  objection  then  made  did  not 
reach  it  Such  evidence  was  therefore  be- 
fore the  Jury,  and  the  defendant's  Instruc- 
tion excluding  it  was  rightly  refused.  Ring 
V.  Canada  Southern  Line,  14  Mo.  App.  579; 
Drehman  v.  Stlfel,  41  Mo.  loc  dt  184,  97 
Am.  Dec.  268.  Such  evidence  was  a  part  of 
the  res  gestte,  and  should  have  been  admit- 
ted on  that  ground. 

9.  The  defendant  insists  that  the  vordlct  la 
ao  clearly  against  the  evidence  that  it  Is  ap- 
parent that  the  Jurors  must  have  been  prej- 
udicially Influenced  against  it  by  the  admis- 
sion of  the  evidence  of  which  It  has  com- 
plained. It  must  be  conceded  that  the  evi- 
dence Is  so  conflicting  as  to  render  it  utterly 
Impossible  to  reconcile  it  If  credence  la 
given  to  plaintiff's  evidence,  then  the  con- 
clusion is  irresistible  that  the  assault  was  not 
only  committed  upon  plaintiff  by  the  defend- 
ant's conductor  and  negro  porter,  but  that  it 
was  of  the  most  flagrant  and  aggravated 
character,  fully  Justifying  the  verdict;  and, 
on  the  other  hand,  that  adduced  by  defend- 
ant is  such  as  to  create  a  doubt  as  to  the 
Justice  and  propriety  of  the  verdict  But 
there  have  already  been  three  Jury  trials  of 
the  cause  with  a  like  result  in  each.  In 
view  of  this,  we  would  not  feel  Justified  in 
overthrowing  the  verdict  on  the  ground  that 
it  was  the  result  of  prejudice  engendered  in 
the  mhids  of  the  Jury  by  the  admission  of 
the  objected- to  evidence  We  cannot  but 
think  that  if  all  the  evidence  to  which  de- 
fendant made  objection  were  out  of  the  case, 
the  result  would  have  been  the  same.  ' 

10.  In  the  verdict  the  amount  was  express- 
ed in  numerals  and  words  thus:  "At  the 
sum  of  $7r>0,  seven  hundred  dollars."  The 
plaintiff  remitted  $50,  and  Judgment  was 
thereupon  given  for  $700.  No  reason  Is  seen 
why  the  rule  to  the  effect  that  where  there 
is  a  variation  between  amounts  expressed  in 
numerals  and  words  in  a  written  instrument 
the  written  words  must  prevail  over  the  nu- 
merals, should  not  apply  to  a  verdict  in  a 
case  like  this.    Bank  v.  Pipkin,  66  Mo.  App. 
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587.  By  the  appUcatloo  of  thia  rule  tbe  nu- 
merals become  eliminated  from  the  verdict, 
leaving  It  unexceptionable  In  expression. 

The  Judgment  la  accordingly  affirmed.    All 
concur. 


BATES  et  aL  t.  BKATTON. 
(Supreme  Court  of  Te:^.     Feb.  26,  1908.) 

8CHOOI,   LANDS— ABANDONUENT—DBCLAIUL< 

TION  OF  FORB^ITUEB}-CON8TRDC- 

TION  OF  STATUTES. 

IReT.  St  1895,  art  42181,  after  declaring 
that,  on  the  failure  of  a  purchaser  of  school 
land  to  pay  interest,  the  commissioner  shall  In- 
dorse on  his  obligation,  "Land  Forfeited,"  also 
prorides  that,  if  any  purchaser  shall  fail  to  re- 
side on  and  improye  his  land  he  shall  forfeit 
it  the  same  as  for  nonpayment  of  interest,  and 
!t  shall  again  be  for  sale  as  if  never  sold  and 
forfeited.  Held,  that  the  land  of  a  purchaser 
trho  has  failed  to  reside  thereon  cannot  again 
be  sold  until  the  commissioner  has  declared  a 
forfeiture. 

2.  Act  April  19,  1901,  i  8,  provides  that,  If  a 
purchaser  of  school  lands  fails  to  reside  there- 
on as  re(^uired  by  law,  he  shall  forfeit  the 
land,  and  it  shall  be  on  the  market  again  with- 
out any  action  on  the  part  of  the  commissioner 
of  the  general  land  office.  Section  9  repeals  all 
laws  in  conflict  with  the  provisions  of  the  act. 
Held,  that  this  act  was  not  retrospective  as  to 
past  land  sales,  and  that,  therefore,  abandoned 
laud,  purchased  under  the  law  of  1805,  was 
not  on  the  market  until  a  forfeiture  was  de- 
clared hy  the  commissioner,  as  required  by  tltat 
law. 

3.  Act  May  27,  1890,  expressly  validated 
sales  of  school  lands  made  prior  to  January  1st 
of  that  year,  when  the  applicant  had  not  set- 
tled on  the  land  at  the  time  of  his  application, 
but  had  made  settlement  within  six  months 
thereafter,  and  had  complied  with  the  law  in 
all  other  respects. 

Error  to  Court  of  CItU  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  W.  R.  Bratton  against  E.  J. 
Bates  and  another.  Judgment  in  tbe  Court 
of  Civil  Appeals  (71  S.  W.  38)  affirming  a 
Judgrment  for  plaintiff,  and  defendants  bring 
error.    Beversed. 

Stapleton  &  Meek  and  Newton  &  Ward, 
for  plaintiffs  in  error.  Budolpb  Rimge,  for 
defendant  in  error. 

GAINES,  C.  J.  Tbe  defendant  In  error, 
Bratton,  brought  this  suit  against  plaintiffs 
In  error,  Wheeler  and  Bates,  to  recover  two 
lections  of  school  land  in  Mason  county, 
wtaicb  we  will  designate  simply  as  section 
804  and  section  116.  There  was  a  trial  by 
a  Jnry,  and  it  resulted  In  a  verdict  and  Judg- 
ment for  the  plaintiff.  This  Judgment  was 
alBnned  by  tbe  Court  of  (Svil  Appeals.  On 
the  22d  day  of  September,  1898,  Wheeler  ap- 
plied to  tbe  Commissioner  of  the  General 
Land  Office  to  purchase  section  804  as  a 
<%ome  section,"  and  section  116  as  addition- 
al lands.  He  made  the  affidavits,  filed  tbe 
obligations,  and  made  tbe  first  payment  of 
pnrcbase  money,  as  required  by  law,  and  the 
lands  were  awarded  to  him.  On  the  17tb 
day  of  October,  1890,  he  sold  the  two  sec- 
tions to  Bates.    The  installments  of  inter- 


est due  under  the  purchase  were  regularly 
paid  up  to  the  bringing  of  the  suit  and  to 
tbe  time  of  the  trial.  On  the  20th  day  of 
January,  1902,  the  plaintiff,  Bratton,  made 
application  to  purchase  the  same  lands,  sec- 
tion 804  as  a  "home  section,"  and  section 
116  as  additional,  and  in  his  application  com- 
piled with  all  the  requirements  of  tbe  statute. 
His  application  to  purchase  was  rejected, 
because  the  lands  had  been  sold  to  Wheeler. 
From  the  evidence  adduced  upon  tbe  trial 
and  the  charge  of  the  court  tbe  plaintiff's 
claim  appears  to  have  been  tliat  at  tbe  time 
be  made  his  application  to  purchase  tbe 
lands  were  upon  tbe  market,  and  subject  to 
sale,  for  two  reasons:  First,  because  Wheel- 
er was  not  an  actual  settler  upon  section 
304  at  tbe  time  be  applied  to  purchase;  and, 
second,  that,  if  Wbeeler  was  an  actual  set- 
tler at  such  time,  both  be  and  bis  vendee, 
Bates,  bad  lost  any  right  acquired  by  him 
by  ceasing  to  reside  upon  the  home  section, 
as  required  by  law. 

The  court  cliarged  the  Jmry,  In  effect,  that 
if  they  found  tliat  the  plaintiff  was  an  actual 
settler  upon  section  304  at  the  time  he  ap- 
plied to  purchase  the  lands,  and  either  that 
Wheeler  was  not  an  actual  settler  on  that 
section  at  tbe  time  of  Ills  application,  or 
tliat  be  did  not  continue  to  be  such  until 
be  sold  to  Bates,  or  that  Bates,  after  bis  pur- 
chase, did  not  continue  an  actual  settler  on 
such  section,  to  return  a  verdict  for  the  plain- 
tiff. The  defendants  requested  the  following 
special  Instruction:  "If  you  find  from  tbe 
evidence  In  this  case  that  at  the  time  Wheel- 
er made  his  application  to  purchase  It  he 
was  an  actual  settler  thereon,  and  bad  a 
right  so  to  purchase  it,  but  you  further  find 
that  after  said  pnrcbase  said  Wbeeler,  or 
bis  vendee,  E.  J.  Bates;  lias  failed  to  reside 
upon  said  land  as  tbe  law  requires,  then  I 
charge  yon,  as  the  law  In  this  case,  the  lands 
would  not  be  again  on  tbe  market,  and 
subject  to  sale,  until  tbe  Commissioner  of 
tbe  General  Land  Office  had  declared  the 
lands  forfeited  for  nonoccupancy,  and  so 
notified  the  clerk  of  tbe  county  court  of 
Mason  county,  Texas."  The  request  was  re- 
fused, and  we  think  its  refusal  was  error. 
When  Wbeeler  made  bis  purchase,  the  law 
of  1806,  regulating  the  sale  of  the  public 
free  school  and  asylum  lands,  as  amended 
by  the  act  of  May,  1807,  was  in  force.  Sec- 
tion 11  of  tbe  former  act,  which  appears  as 
article  4218{  In  the  Revised  Statutes  of  1805, 
after  declaring  that  upon  a  failure  to  pay 
Interest  the  Commissioner  should  Indorse  up- 
on the  purchaser's  obligation,  "Land  Forfeit- 
ed," also  provided,  among  other  things,  that 
"if  any  purchaser  shall  fail  to  reside  upon 
and  improve  In  good  faith  tbe  land  purchased 
by  lilm,  he  shall  forfeit  said  land  and  all 
payments  made  thereon  to  the  state,  In  the 
same  manner  as  for  non-payment  of  Inter- 
est, and  such  land  shall  be  again  for  sale  as 
If  no  such  sale  and  forfeiture  had  occurred." 
It  la  clear,  as  we  tlilnk,  tliat  under  this  pro- 
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vision  landa  which  had  become  subject  to 
forfeiture  by  reason  of  the  failure  of  the 
purchaser  to  continue  his  residence  upon  the 
same  as  required  by  the  act  were  not  sub- 
ject to  be  sold  again  until  the  Commissioner 
had  declared  the  forfeiture.  But  it  Is  ar- 
gued that  this  provision  was  repealed  by  the 
act  of  April  19,  1901,  and  that  under  the  re- 
quirements of  the  latter  law,  whenever  the 
purchaser  ceased  to  make  his  home  upon  the 
land,  his  rights  were  Ipso  facto  forfeited, 
and  the  lands  were  Immediately  subject  to 
8al&  We  need  not  pause  to  Inquire  whether 
under  our  Constitution  It  was  within  the 
power  of  the  Legislature  to  make  such  a 
provision  as  to  lands  which  had  been  sold 
under  the  act  of  1895;  for  we  are  of  the 
opinion  that  it  was  not  the  intention  of  the 
Legislature  In  enacting  the  law  of  April  19, 
1901,  to  effect,  in  any  manner,  the  rights  of 
those  who  had  purchased  under  the  previous 
law,  and  whose  account  was  in  good  stand- 
ing In  the  General  Land  Ofllce.  It  did  apply 
to  lands  which  had  been  previously  sold,  but 
which  had  been  forfeited,  or  might  there- 
after be  forfeited,  in  accordance  with  the 
provisions  of  the  laws  under  which  they  had 
been  bought  The  act  Is  entitled  "An  act 
relating  to  the  sale  and  lease  of  public  free 
school  and  asylum  lands,  and  to  repeal  all 
laws  and  parts  of  law  In  conflict  therewith." 
Oen.  Laws  1901,  p.  292.  The  first  section 
requires  the  Commissioner  to  cause  lists  to 
be  made  of  the  "tmsold  lands"  in  the  re- 
spective counties,  and  to  forward  the  same 
to  the  clerks  of  the  counties,  respectively. 
The  second  section  provides  the  manner  In 
which  the  lands  are  to  be  sold.  The  third 
section,  after  prescribing  that  no  person  shall 
purchase  more  than  four  sections,  provides  as 
follows:  "Every  purchaser  shall  be  required 
within  ttiree  years  after  bis  purchase  to  erect 
permanent  and  valuable  Improvements  on  the 
land  purchased  by  him,  which  Improvements 
shall  be  of  the  reasonable  market  value  of 
three  hundred  dollars.  If  any  purchaser 
shall  fail  to  reside  upon  and  improve  in 
good  faith  the  land  purchased  by  him  as  re- 
quired by  law,  he  shall  forfeit  Sbld  land  and 
all  payments  made  thereon  to  the  state,  to 
the  same  extent  as  for  the  nonpayment  of 
Interest,  and  such  land  shall  be  again  upon 
the  market  as  If  no  such  sale  and  forfeiture 
had  occurred,  and  all  forfeitures  for  non- 
occupancy  shall  have  the  effect  of  placing  the 
land  upon  the  market  without  any  action 
whatever  on  the  part  of  the  Commissioner 
of  the  General  Land  Office."  Sections  4,  6, 
and  6,  Inclusive,  apply  to  leases,  and  sec- 
tions 7  and  8  to  detached  and  timbered  lands, 
respectively.  Section  9  repeals  all  laws  In 
conflict  with  the  provisions  of  the  act,  and 
section  10  contains  the  emergency  clause. 
The  claim  is  that  imder  the  latter  provision 
of  section  3,  if  either  Wheeler  or  Bates  fail- 
ed to  reside  upon  the  land  as  required  by 
law,  the  land  became  forfeited  without  the 
action  of  the  Commissioner,  and  was  again 


upon  the  market  for  sale.  Tills  presents  the 
question,  did  that  provision  apply  to  past 
sales? 

The  rule  in  the  construction  of  statutes  Is 
that  they  ere  to  be  construed  as  acting  pros- 
pectively, unless  It  appears,  either  by  express 
language  or  by  clear  Implication,  that  they 
were  intended  to  Ijave  a  retrospective  opera- 
tion. With  a  single  exception,  to  be  herein- 
after noted,  we  flnd  nothing  In  the  entire  act 
which  Indicates  that  it  was  to  apply  to  any 
past  transactions.  The  word  "shall"  appears 
throughout  the  act,  and  In  almost  every  sec- 
tion. We  presume  the  argument  in  support 
of  the  contention  la  that  the  words  "if  any 
purchaser  shall  fall"  and  "all  forfeitures  for 
non-occupancy"  are  broad  enough  to  embrace 
those  who  had  theretofore  purchased  as  well 
as  future  purchasers.  That  is  true,  and  the 
langruage  should  probably  receive  that  con- 
struction, provided  there  was  anything  In  the 
entire  act  to  Indicate  that  the  Legislature 
In  using  It  had  in  mind  past  sales.  Looking 
to  the  entire  act,  we  flnd  nothing  to  indicate 
that  at  any  time  they  contemplated  changing 
the  law  as  to  those  who  had  purchased  lands 
under  the  previous  laws.  On  the  contrary, 
we  flnd  In  section  4  a  provision  which  clearly 
indicates  that  the  general  purpose  was  to 
legislate  only  to  future  transactions.  That 
provision  Is  found  in  the  following  extract 
from  that  section:  "Ail  lands  which  may  be 
leased  shall  be  subject  to  gale  at  any  time, 
except  where  otherwise  provided  herein. 
This  provision  In  regard  to  the  sale  of  leased 
lands  shall  apply  to  leases  heretofore  made 
as  well  as  to  those  hereafter  to  be  made." 
This  evinces  to  our  minds  that  the  L^Isla- 
ture,  in  passing  the  act,  contemplated  only 
future  sales  and  leases.  If  not,  after  pro- 
viding that  leased  lands  shall  be  subject  to 
sale,  why  say  that  the  provision  shall  apply 
to  past  as  well  as  to  future  leases?  If  they 
understood  the  act  as  applying  to  past  sales 
and  leases,  why  make  the  special  provision 
so  as  to  Include  past  leases?  But  again,  the 
words  "any  purchaser,"  as  found  in  the  latter 
provision  quoted  from  section  3,  are  no  more 
comprehensive  than  the  words  "every  pur- 
chaser" in  the  provision  which  Immediately 
precedes  It  So  if  we  should  hold  that  by 
"any  purchaser"  the  Legislature  meant  past 
as  well  as  future  purchasers,  we  should  be 
bound  to  hold  the  words  "every  purchaser" 
are  equally  comprehensive.  The  result  would 
be  that  we  woidd  have  to  hold  that  the  Leg- 
islature Intended  to  Impose  upon  those  who 
had  purchased  under  former  laws  the  burden 
of  making  Improvements  of  the  value  of 
$300,  an  exaction  not  demanded  by  the  laws 
under  which  they  bought  This  the  Legis- 
lature could  not  do,  because  it  la  prohibited 
by  the  Constitution.  It  Is  never  presumed 
that  the  Legislature  Intended  to  exceed  Its 
powers  as  limited  by  the  Constitution,  and 
where  It  employs  language  which  reasonably 
admits  of  two  constructions,  one  of  which  is 
constitutional  and  the  other  of  vhlch  la  not 
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tlie  former  construction  must  prerall.  Again, 
it  Is  a  rule  In  the  construction  of  writings, 
that  ordinarily  the  same  word  Is  presumed 
to  be  used  In  the  same  sense  throughout  the 
instrument;  so  that  when  we  reach  the  con- 
clusion that  the  word  "purchaser"  in  the  first 
proTlslon  under  consideration  means  purchas- 
ers under  that  act,  and  does  not  Include  pur- 
chasers under  former  laws,  we  should  also 
conclude  tliat  the  word  Is  nsed  in  tlie  same 
9cnse  in  the  next  succeeding  proylsion.  So, 
also,  the  words  "all  forfeitures  for  non-occo- 
pancy"  evidently  refer  to  the  nonoccnpancy 
of  purchaseiB  undw  that  act 

For  the  error  of  the  court  In  refusing  the 
requested  instructions,  the  judgment  must  be 
rerersed;  and,  since  the  cause  Is  to  be  re- 
manded, we  deem  it  proper  to  consider  briefly 
a  matter  which  was  assigned  as  error  in  the 
Court  of  Civil  Appeals,  although  it  has  not 
been  assigned  In  the  application  for  the  writ 
of  error  to  this  court  The  trial  judge.  In 
connection  with  the  other  charges,  instructed 
the  jury.  In  effect,  that,  if  Wheeler  was  not 
an  actual  settler  upon  section  304  at  the  time 
he  made  his  application  to  purchase,  to  find 
for  the  plaintiff.  The  act  of  May  27,  1899, 
validated  all  sales  made  prior  to  the  1st  day 
of  January  of  that  year,  when  the  applicant 
had  not  settled  upon  the  land  at  the  time  of 
bis  application,  but  had  made  settlement 
upon  the  same  within  six  months  after  that 
time,  and  when  the  law  had  In  all  other 
respects  been  compiled  with.  Wheeler  hav- 
ing made  his  application  on  September  22, 
1898,  It  seems  to  ns  the  Jury  should  have 
been  Instructed,  In  effect  that  If  he  ac- 
tually settled  upon  section  904  within  six 
months  after  that  date,  the  defendant  was 
entitled  to  a  verdict  unless  there  had 
been  a  subsequent  abandonment  either  by 
him  or  by  Bates,  and  a  forfeiture  by  the 
Commissioner  of  the  General  Land  Office. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


NEELT  et  al.  v.  FT.  WORTH  A  H.  G.  RT. 
CO. 

(Supreme  Court  of  Texas.     Feb.  26,  W0&.) 

RAIXAOADS— FRIOHTKNTNO     HORSES— DSATH— 
PROXIMATB  CAUSE. 

1.  Decedeiit's  horse  was  frightened  by  de- 
fendant's engioe,  ran  away,  and  decedent  was 
killed  by  being  thrown  from  the  buggy,  on  the 
borse  mnmng  into  a  mudhole  in  the  street 
cniised  by  an  overflow  from  defendant's  water 
tank.  There  was  evidence  that  before  the 
horse  ran  into  the  mndhole,  deceased  pulled 
him  into  a  wire  fence,  where  he  stopped,  but 
that  deceased  8lapi>ed  him  with  the  lines,  and 
the  horse  started  again,  when  he  broke  into 
the  bole,  and  deceased  was  thrown  out  by  the 
bug)(y  wheels,  striking  a  hard  substance  in  the 
mud.  Held,  that  the  presence  of  the  mudhole, 
and  defeUdant's  uegligence  in  causing  the  same, 
was  not  the  proximate  cause  of  decedent's  in- 
jury. 

Certifled  questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 


Action  by  Mrs.  IJnnle  Neely  and  others 
against  the  Ft.  Worth  &  Rio  Grande  Rail- 
way Company  for  the  wrongful  killing  of 
said  plaintiff's  husband.  From  a  judgment 
in  favor  of  defendant,  plaintiffs  appeal.  On 
certifled  questions  from  the  Co«rt  of  Civil 
Appeals. 

John  H.  HIner,  Daniel  &  Keith  and  Parks 
&  Hudson,  for  appellants.  West  Chapman 
&  Smith,  for  appellee. 

BROWN,  J.  Certifled  questions  from  the 
Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District,  as  follows: 

"We  deem  it  advisable  to  certify  to  your 
honors  for  decision  the  question  or  questions 
stated  below: 

"This  appeal  Is  from  a  judgment  denying 
the  widow  and  children  of  Charles  Neely  the 
recovery  sought  by  them  of  damages  result- 
ing from  his  death,  which  occurred  Decem- 
ber 11,  189G,  from  mortal  injuries  received 
the  day  before  at  one  of  appellee's  railway 
crossings  In  Granbury,  Tex.,  and  under  the 
following  circumstances,  as  detailed  by  Dr. 
Magnus,  appellants'  first  witness:  'At  the 
place  where  Neely  received  his  Injuries  he 
was  trying  to  hold  his  horse,  when  he  was 
thrown  from  his  hack.  He  was  traveling  in 
his  one-horse  hack.  The  horse  was  badly 
frightened,  and  ran.  Neely  tried  to  hold  him. 
Neely  drove  across  defendant's  track  at 
crossing  east  of  defendant's  water  tank. 
There  was  standing  on  defendant's  switch 
track,  north  of  main  line  and  west  of  cross- 
ing, a  string  of  box  cars.  There  was  be- 
tween said  depot  and  crossing  a  train  on  de- 
fendant's main  line,  moving  east  towards 
said  crossing.  Neely  nor  the  horse  could 
see  said  moving  train  until  they  got  on  de- 
fendant's main  line  from  behind  said  box 
cars  standing  on  switch  track.  When  Neely 
drove  onto  main  line,  the  horse  became 
frightened  at  the  train  moving  towards  the 
horse,  and  ran  southwest  bito  a  wtare  fence 
south  of  track.  Neely  was  trying  to  bold 
horse,  and  pulled  or  jerked  blm  out  of  the 
wire  fence.  The  horse  then  ran  down  the 
wire  fence  west,  ran  the  front  wheel  of  the 
wagon  against  the  fence  post  threw  Neely 
from  seat  of  vehicle  onto  his  knees  between 
the  seat  and  the  dashboard.  The  horse  con- 
tinned  to  run  west  to  a  mudhole,  where  two 
wheels  on  left  side  of  wagon  ran  into  the 
mudhole,  careened  Neely  to  the  left,  and, 
just  as  he  was  about  to  regain  his  equilib- 
rium, the  left  front  wheel  of  the  wagon 
struck  some  hard  substance  In  the  edge  of 
the  mudhole,  and  at  the  same  time  the  wheel 
struck  said  hard  substance,  the  horse  dashed 
suddenly  to  the  left  around  the  mudhole  from 
the  train,  when  Neely  fell  out  and  received 
the  Injury  which  caused  his  death.'  In  a 
deposition  offered  by  appellee,  this  witness 
stated  that  when  Neely  pulled  his  horse  into 
the  wire  fence  the  horse  stopped,  and  he 
thought  'horse  would  have  been  all  right  but 


Digitized  by 


Google 


160 


72  SOUTHWBSTBStN  REPORTBB. 


CTex. 


Mr.  Neely  slapped  him  with  the  lines,  and 
the  h<»8e  started  again.'  Witness  Mliott, 
(dfered  by  appellee,  gave  the  same  version  at 
this  point,  and  added:  'And  just  as  he  start- 
ed him  he  ran  over  an  old  wood  frame  that 
was  lying  there  next  to  the  fence,  and  that 
pitched  him,  started  him  out  of  the  seat; 
then  as  he  ran  down  in  that  little  ditch 
there  was  there  by  the  ta.ok,  that  pitched 
him  further  out;  then  he  went  out  of  my 
sight'  The  version  given  by  McClelland, 
witness  for  appellants,  may  be  found  in  our 
opinion  on  former  appeal,  which  appeal  was 
talcen  by  the  railway  company  from  a  Judg- 
ment in  favor  of  those  now  appealing.  60 
S.  W.  282.  That  judgment  was  reversed  be- 
cause we  were  of  opinion  that  the  charge  of 
the  court  there  quoted  was  erroneous  in  sub- 
mitting as  a  distinct  ground  of  recovery  the 
alleged  negligence  of  the_  railway  company 
in  producing  said  mudhole,  because  in  no 
view  of  the  evidence,  from  which  we  have 
quoted  above  what  seems  most  pertinent, 
could  the  accident,  under  the  decisions  there 
cited,  have  been  ascribed  to  the  mudhole  as 
a  proximate  cause.  When  the  case  went 
bade,  the  railway  company  demurred  to  this 
feature  of  the  case  as  alleged,  upon  the 
ground  that,  taken  altogether,  the  petition 
Itself  showed  that  the  mudhole  could  not 
have  been  the  proximate  cause  of  the  Injury, 
and  the  court  sustained  the  demurrer,  and 
also  excluded  evidence  ottered  by  appellants 
to  show  the  character  of  the  mudhole  in  the 
street,  and  that  it  was  due  to  the  negligence 
of  the  railway  company.  To  these  rulings, 
which  really  raise  the  same  question,  the 
principal  errors  are  assigned,  and  we  find  no 
merit  in  any  others.  We  consequently  find 
that,  upon  the  issues  made  by  the  pleadings 
and  evidence  submitted  to  the  Jury,  the  ver- 
dict establishes  either  that  it  was  no  fault 
of  the  appellee  that  Neely's  horse  took  fright 
and  ran  away,  or  else  that  It  was  the  fault 
of  Neely  himself. 

"The  petition  charged  that  the  railway 
company  had  negligently  and  linowlngly  per- 
mitted the  pond  or  mudhole  in  question  to  be 
created  in  a  public  street  by  overflow  and 
leakage  from  its  water  tank,  alleging  it  to 
have  been  'about  two  feet  deep  and  about 
twelve  feet  wide,  and  partially  filled  with 
water  and  mud.'  It  further  charged  that  it 
was  dangerous  to  the  traveling  public,  and 
known  to  the  railway  company  to  be  so,  and 
that,  knowing  that  it  was  'extremely  dan- 
gerous to  the  traveling  public,'  the  railway 
company  'negligently,  knowingly,  and  will- 
fully permitted  the  said  excavation,  pond, 
and  hole  to  remain  near,  in,  and  upon  said 
public  road,  street,  and  thoroughfare  in  said 
city.'  The  petition  then  details  the  accident, 
alleging  that  the  railway  company,  by  the 
several  acts  of  negligence  therein  specified 
and  submitted  In  the  charge  as  grounds  of 
recovery,  caused  Neely's  horse  to  become 
frightened  and  run  away. 


"Questions  certified: 

"First:  In  view  of  the  evidence  aboTe 
quoted  and  referred  to,  showing  unmistak- 
ably how  the  accident  occurred,  and  in  vle'w 
of  the  finding  of  the  jury,  which  the  verdict 
when  construed  most  favorably  for  appel- 
lants imports,  that  appellee  was  not  to  blame 
for  the  fright  of  the  horse,  which  ran  away 
with  deceased,  throwing  him  from  his  vehi- 
cle Into  the  mudhole  Just  after  he  had  lost 
his  balance  by  the  collision  of  his  vehicle 
with  the  fence  post  or  other  object,  -waa 
there  material  error  in  sustaining  the  demur- 
rer to  the  petition  and  in  excluding  evidence 
as  to  the  character  of  the  mudhole  and  ap- 
pellee's responsibility  for  Its  existence? 

"Second:  If  this  question  should  be  an- 
swered in  the  affirmative,  should  the  coort 
upon  another  trial  submit  that  Issue  to  the 
Jury,  if  the  evidence  bearing  upon  it  should 
tend  to  show  that  the  mudhole  in  the  street 
was  due  to  appellee's  negligence  merely,  and 
that  it  was  dangerous  to  ordinary  travel 
merely?  That  is,  what  rule  shoula  be  an- 
nounced for  the  guidance  of  the  trial  court 
on  another  trial  of  this  case,  in  view  of  the 
ruling  made  oy  this  court  on  the  former  ap- 
peal as  to  proximate  cause?" 

We  answer  the  first  question  In  the  nega- 
tive. 

The  petition  alleged  as  the  cause  of  the 
death  of  Charles  Neely  that  the  railroad 
company  permitted  water  to  escape  from  Its 
water  tank  situated  near  a  public  street  and 
to  flow  upon  said  street,  whereby  the  "pond 
or  mudhole"  which  caused  Neely  to  be 
thrown  from  his  vehicle  was  created.  No 
human  foresight  would  have  discovered  that 
the  escaping  of  water  from  a  tank  into  the 
public  street  would  result  in  such  injury  as 
that  which  produced  the  death  of  Charles 
Neely.  It  Is  not  charged  that  the  railroad 
company  was  under  any  duty  to  repair  the 
street;  In  fact.  It  had  no  right  to  do  so; 
that  duty  rested  upon  the  authorities  of  the 
town.  The  Injuries  which  caused  the  death 
of  Mr.  Neely  were  not  a  probable  result  of 
the  negligent  act  charged  against  the  rail- 
road company,  therefore  its  negligence  was 
not  the  proximate  cause  of  the  injuries  from 
which  Neely  died.  T.  &  P.  Sy.  Co.  T.  Bing- 
ham, 80  Tex.  223,  38  S.  W.  162. 


MURRAY  et  al.  v.  GILLESPIB,  District 

Judge. 
(Supreme  Court  of  Texas.     Feb.  28,  1903.) 

WITKESSBS— FEES— DISAL,U)WANCB  BY  JUDQB 
—MANDAMUS. 

1.  Code  Cr.  Free.  art.  1093,  allows  fees  for 
witnesses  who  reside  out  of  the  county  In 
which  the  trial  is  had,  and  makes  it  the  duty 
of  the  judge  to  allow  the  account  if  correct, 
provided  that  fees  shall  not  be  allowed  to  more 
than  two  witnesses  to  the  same  fact,  unless 
the  judge  shall  certify  such  witnessea  were 
necessary.  Held,  that  the  action  of  the  judge 
in  disallowing  the  account  of  a  witness  was 
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conrlmiTe,  and  was  not  asbject  to  reviev  bj 
mandamoa. 

Motion  by  Nancy  Murray  and  others  for 
pennlsalon  to  file  a  petition  for  mandamus 
against  J.  K.  P.  Oillespie,  district  Judge,  to 
compel  the  latter  to  allow  petitioners  fees 
as  witnesses  in  a  criminal  prosecution  tried 
before  Mm.    Motion  denied. 

i.  B.  Brockman,  for  relators. 

GAINBS,  a  J.  This  is  a  motion  to  file 
a  petition  for  a  writ  of  mandamus  against 
the  respondent,  as  Judge  of  the  criminal  dis- 
trict court  for  Harris  and  Galveston  coun- 
ties. Tbe  petition  shows.  In  substance,  that 
the  relators  were  summoned  as  witnesses  in 
behalf  of  the  defendant  in  a  certain  cause, 
which  bad  been  pending  in  the  criminal  dis- 
trict court  of  Harris  county,  entitled  "The 
State  of  Texas  versus  T.  F.  Boyd";  that  they 
were  residents  of  another  county,  and  had  at- 
tended upon  the  trial  in  obedience  to  the  pro- 
cess of  the  court,  and  had  made  out  their  ac- 
counts for  mileage  and  attendance,  duly  certi- 
fied to  by  the  clerk,  and  had  presented  the 
same  to  respondent,  as  Judge  of  the  court,  for 
allowance,  and  that  he  had  refused  to  allow 
tbe  same.  The  prayer  is  for  tbe  writ  of  man- 
damus to  compel  him  to  make  the  allowance. 
The  certlflcates  are  made  exhibits  to  the  peti- 
tion, and  upon  each  of  them  is  an  official 
indorsement  by  respondent,  which  shows 
that  he  refused  to  allow  the  account  for  the 
reason  that  he  had  already  made  an  allow- 
ance for  the  attendance  of  two  witnesses, 
who  were  in  like  manner  brought  before  the 
court  from  another  county  to  testify  to  the 
same  fact  to  which  the  relators  were  called 
to  give  evidence.  Previous  to  the  act  of 
April  20,  1883  (which  Is  now  incorporated 
in  our  Code  of  Criminal  Procedure  as  arti- 
cle 1093),  the  state  paid  no  fees  for  witnesses 
attending  In  criminal  cases.  Code  Cr.  Proc. 
1879,  art.  1107.  Article  1093  of  the  present 
Code  allowed  fees  for  witnesses  who  resided 
out  of  the  county  in  which  the  trial  was 
had,  when  such  witnesses  had  been  recogniz- 
ed, or  had  been  attached,  and  given  bond 
for  their  attendance;  and  made  it  the  duty 
of  the  Judge  to  examine  and  to  allow  the  ac- 
count if  found  correct  However,  it  also 
contained  this  proviso:  "Provided  further, 
that  fees  shall  not  be  allowed  to  more  than 
two  witnesses  to  the  same  fact,  unless  the 
Judge  of  tbe  court  before  whom  the  cause 
Is  tried  shall,  after  such  case  shall  have 
been  disposed  of,  certify  that  such  witnesses 
claiming  fees  as  herein  provided  were  neces- 
sary in  tbe  cause."  We  are  of  opinion  that 
It  was  the  purpose  of  the  Legislature  to 
make  the  action  of  the  Judge  in  allowing 
or  disallowing  the  account  of  a  witness  con- 
clusive, and  It  is  not  subject  to  review  or 
control  by  mandamus  or  otherwise.  If  It  be 
urged  that,  if  the  Judge  refuse  to  allow  a 
Just  and  legal  account,  the  witness  has  no 
72  S.W.— U 


remedy,  the  same  may  be  said  of  the  Judg- 
ment of  the  Justice  of  tbe  peace  which  does 
not  exceed  $20.  Const  art  5,  i  16.  Since 
the  attendance  of  witnesses  in  state  cases 
could  be  compelled  without  the  payment  of 
any  fees  whatever,  as  was  done  under  pre- 
vious laws,  we  think  that  the  Legislature, 
when  they  came  to  allow  such  fees,  bad  the 
right  to  make  such  regulations  for  deter- 
mining the  allowance  as  they  saw  proper, 
and  that  they  Intended  to  confide  all  ques- 
tions growing  out  of  the  matter  to  the  de- 
cision of  the  Judge  alone. 

Being  clearly  of  the  opinion  that  the  dis- 
trict Judge  cannot  be  compelled  by  the  writ 
of  mandamus  to  approve  tbe  accounts  In 
question,  tbe  motion  to  file  the  petition  Is 
overruled. 


DBNISON  ft  8.  BY.  CO.  t.  ST.  LOUIS  S.  W. 
BY.  CO.  OF  TEXAS. 

(Supreme  Court  of  Texai.    Feb.  16,  1903.) 

RAILROADS— RIGHT  OF  WAT— USE  OP  CITY 
BTREBTB— rORECLOSORB  SALE— RIGHTS  OF 
PURCHASER  —  ABANOONUBNT  OF  RIOHTS— 
STATUTORY  PROVISION. 

1.  Where  a  city  ordinance  granted  a  railroad 
the  right  to  occupy  a  street  for  right  of  way 
purposes,  and  the  company  built  ou  a  portion 
of  the  street  and  its  successor  in  title  assumed 
possession  of  the  track,  and  extended  the  same, 
though  not  so  far  as  the  ordinance  authorized, 
the  city's  grant  of  the  whole  street  was  ac- 
cepted, including  the  portion  on  which  no  road 
was  constructed. 

2.  Where  a  railroad  had  obtained  from  a  mu- 
nicipal corporation  its  nncouditional  consent  to 
the  construction  of  a  railroad  on  one  of  its 
streets,  a  purchaser  at  foreclosure  sale  of  all 
the  properties,  privileges,  and  franchises  of  the 
railroad  acquired  its  rights  to  tbe  use  of  the 
whole  street  including  a  part  over  which  no 
road  bad  been  actually  constructed. 

a.  The  fact  that  the  charter  of  the  purchas- 
ing company  conferred  on  it  power  to  occupy 
the  streets  in  the  city  in  question  for  right  of 
way  purposes,  subject  to  the  condition  precedent 
that  it  obtain  the  city's  consent,  did  not  require 
it  to  surrender  the  right  of  way  which  it  had 
acquired  by  its  purchase,  and  reacquire  the 
same  by  exercise  of  its  charter  powers. 

4.  Wnere  a  railroad  for  many  years  delayed 
to  use  a  portion  of  the  right  of  way  granted  it 
on  the  streets  of  a  city,  and  the  ci^  thereupon 
granted  the  right  to  another  company,  a  deci- 
siou  in  favor  of  the  former  company  In  injunc- 
tion proceedings  brought  by  the  latter  involves 
the  conclusion  that  there  had  been  no  abandon- 
ment of  the  first  granted  right  of  way. 

5.  Where  a  railroad  was  granted  a  right,  un- 
conditioned as  to  time,  to  build  on  a  certain 
street,  and  for  14  years  such  right  of  way,  for 
a  distance  of  a  block  and  a  half,  was  entirely 
unused,  such  delay  did  not  necessarily,  and  as 
a  matter  of  law,  constitute  an  abandonment. 

6.  Bev.  St.  art  4558,  providing  that  any  rail- 
road corporation  which  shall  fail  to  equip  at 
least  20  miles  of  Its  right  of  way  every  year 
after  the  second  of  Its  incorporation,  until  the 
whole  is  completed,  shall  forfeit  its  corporate 
existence,  and  that  its  powers  shall  cease  so  far 
as  relates  to  the  t>ortiou  of  the  road  then  un- 
finished, does  not  apply  to  a  failure  to  occupy  a 
short  portion  of  a  right  of  way  granted  in  a 
street  to  connect  with  another  line;  the  road 
having  been  bnilt  into  the  city,  along  such 
street  in  due  time  after  the  grant 
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Certificate  of  dissent  from  Court  of  Civil 
Appeals  of  Fifth  Supreme  Judicial  District 

For  opinion  In  the  Court  of  Civil  Appeals, 
see  72  S.  W.  201. 

The  following  are  the  statement  and  ques- 
tions from  the  Court  of  Clrll  Appeals: 

On  March  9,  1901,  plaintiff  brought  suit 
for  Injunction  and  for  other  relief  against 
defendant;  alleging,  among  other  things,  that 
plaintiff  had  the  right  to  lay  Its  tracks  and 
operate  Us  cars  from  the  center  of  East  street 
between  Pecan  and  Mulberry  streets;  that 
the  right  was  exclusive  In  so  far  as  it  af- 
fected the  construction  of  other  lines  of  rail- 
way In  the  center  of  East  street;  that  plain- 
tiff had  appropriated  the  said  right  of  way 
by  planting  Its  poles  along  the  edge  of  the 
sidewalk,  and  had  strung  its  span  wires  be- 
tween the  poles,  and  had  strung  its  trolley 
wire  on  its  span  wires  along  the  center  of 
East  street,  preparatory  to  building  Its  track 
along  the  center  of  same,  when  the  defend- 
ant, at  night  and  by  force  and  arms,  began 
the  construction  of  a  line  of  steam  railway 
along  the  center  of  East  street  between  Pe- 
can and  Mulberry  streets,  and  was  so  con- 
structing the  same,  with  a  great  number  of 
hands,  at  the  time  of  the  filing  of  the  peti- 
tion. A  temporary  injunction  was  granted, 
and  defendant  thereafter  filed  an  answer  In 
which  it  prayed  that  the  plaintiff  be  also  en- 
Joined  from  interfering  with  the  part  of  the 
road  that  defendant  had  put  down  at  this 
place,  and  a  temporary  injunction  was  grant- 
ed to  the  defendant.  Upon  the  trial  of  the 
case  Judgment  was  rendered  in  favor  of  the 
defendant,  and  plaintiff  was  perpetually  en- 
Joined  from  building  its  track  on  the  center 
of  East  street  between  Pecan  and  Mulberry 
streets,  or  from  in  any  wise  Interfering  with 
the  occupation  of  the  center  of  East  street 
by  the  defendant  Plaintiff  duly  excepted, 
and  perfected  an  appeal  by  writ  of  error  to 
this  court.  The  case  was  tried  in  the  lower 
court  without  the  intervention  of  a  Jury. 
There  is  no  statement  of  facts  in  the  record. 
The  court  filed  its  conclusions  of  fact,  which 
we  adopt,  as  follows: 

"(1)  In  1887  the  St  Louis,  Arkansas  ft 
Texas  Railway  Company  was  a  corporation, 
duly  and  legally  Incorporated  under  the  laws 
of  the  state  of  Texas  relating  to  the  Incor- 
poration of  railways,  for  the  purpose  of  own- 
ing, operating,  and  maintaining  a  railway, 
and  with  such  powers,  privileges,  rights,  and 
franchises  as  may  be  granted  under  said 
laws.  By  the  terms  of  the  charter,  said  rail- 
way was  authorized  to  extend,  among  other 
places,  through  Grayson  county,  and  into  the 
city  of  Sherman,  in  Grayson  county,  Texas. 

"(2)  In  the  year  1887,  and  for  several  years 
prior  and  subsequent  thereto,  and  until  the 
year  1895,  the  city  of  Sherman  was  a  cor- 
poration, duly  and  legally  incorporated  under 
the  general  laws  of  the  state  of  Texas,  for 
the  Incorporation  of  cities  of  more  than  one 
thousand  and  less  than  ten  thousand  inhab- 
itants.    About  the  year  1805  it  was  Incor- 


porated by  special  act  of  the  leglslatore,  but 
the  powers  are  not  materially  different  from 
such  as  it  had  while  incorporated  under  the 
general  laws. 

"(3)  East  street  prior  to  and  during  1887 
was,  and  since  then  continuously  has  been, 
a  street  established  in  the  city  of  Sherman, 
running  from  the  north  boundary  line  thereof 
to  or  near  the  south  boundary  line  thereof. 
The  Texas  &  Pacific  Railway,  running  east 
and  west,  crossed  East  street  at  a  point  a 
trifle  over  half  a  mile  from  the  north  bound- 
nry  line.  The  first  street  running  east  and 
south  of  the  Texas  &  Pacific  Railway  is  Mul- 
berry street  the  next  is  Pecan  street,  the 
next  Is  Houston  street  and  the  next  Is  La- 
mar street  and  the  next  is  Cherry  street 

"(4)  On  the  2l8t  day  of  February,  18S7,  the 

city  council  of  the  dty  of  Sherman  passed 

the  following  ordinance: 

"  'An  ordinance  granting  right  of  way  to  the 

St   Louis,  Arkansas  Railway  Co.  over 

East  street 

"'Section  1.  Be  It  ordained  by  the  dty 
council  of  the  city  of  Sherman  tliat  the  per- 
mission of  said  city  be  and  the  same  is  here- 
by given  to  the  St  L.  A.  &  Texas  Railway 
Company  to  construct  operate  and  maintain 
its  railway  upon,  across  and  over  East  street 
in  the  city  of  Sherman  from  the  point  where 
the  T.  &  P.  crosses  said  street  to  the  south- 
em  terminus  thereof. 

"'Sec.  2.  That  the  permission  of  the  city 
of  Sherman  is  hereby  granted  to  the  St  L.. 
Ark.  &  Texas  Ry.  Company  to  build  across 
and  upon  the  streets  that  intersect  East 
street  from  the  crossing  of  the  T.  &  P.  Ry. 
Company  south  to  their  terminus  of  BUtst 
street,  to  the  extent  that  may  be  necessary 
in  operating  their  railroads. 

"  'Sec.  3.  The  rights  and  privileges  hereby 
granted  Is  and  shall  hereby  be  construed  to 
be  a  condition  that  the  said  railway  company 
shall  construct  and  keep  in  repair  all  neces- 
sary street  crossings  and  shall  at  all  times 
conform  the  grade  of  said  road  to  the  grade 
of  said  street  as  the  same  now  exists  or  as 
the  same  may  hereafter  be  established  by  the 
dty  council  of  the  city  of  Sherman. 

"  'Sec.  4.  That  this  ordinance  take  effect 
and  be  in  force  from  and  after  its  passage.' 

"(jSi)  The  St  Louis,  Arkansas  &  Texas  Rail- 
way Company  acted  on  said  ordinance,  and 
subsequent  to  the  passage  of  such  ordinance, 
and  about  June  or  July,  1887,  the  St  Louis, 
Arkansas  &  Texas  Railway  Company,  which 
was  then  constructing  its  railway,  built  Into 
the  city  of  Sherman.  It  established  its  de- 
pot north  of  Cherry  street  and  Just  south  of 
and  adjoining  Lamar  street,  and  continued 
Its  track  northward  along  East  street,  and  in 
the  center  thereof,  to  a  point  Just  south  of 
and  near  Houston  street  where  said  track 
remained  without  extension  about  until  the 
year  1801. 

"(G)  The  St  Louis,  Arkansas  &  Texas 
Railway  Company  executed  certain  mortga- 
ges on  its  railway  properties,  privileges,  and 
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franchlaes  to  secnre  certain  bonds  executed 
by  it.  and  on  the  8th  day  of  June,  1889,  suit 
was  filed  In  the  United  States  Circuit  Court 
for  tJie  ESastem  District  of  Texas  to  foreclose 
these  mortKages.  On  the  24tb  day  of  July, 
IS90,  this  anit  resulted  in  a  decree  of  fore- 
cloanre  on  all  the  rights,  privileges,  and 
franchises  and  properties,  of  every  Icind  and 
character,  of  the  St  Louis,  Arkansas  &  Tex- 
as BaUway  Company,  and  the  same  were 
duly  ordered  by  the  court  foreclosing  the 
mortgage  to  be  sold  in  satisfaction  of  the 
amount  found  to  be  due  on  the  bonds.  Under 
this  decree,  sale  was  duly  and  regularly  made 
in  October,  1890.  Sale  was  confirmed  on  the 
9th  day  of  December,  1800,  and  deed  was 
ordered  made  to  the  purchaser  of  said  prop- 
erty, the  St  Lonls  Southwestern  Railway 
Company  of  Texas,  of  all  rights,  properties, 
privileges,  and  franchises  of  the  St.  Louis, 
Arkansas  &  Texas  Railway  Company;  and 
under  and  by  virtue  of  the  orders  and  direc- 
tions of  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Texas,  having  con- 
trol and  Jurisdiction  of  the  same,  in  Novem- 
ber, 1891,  all  the  properties,  privileges,  rights, 
and  franchises  of  the  St  Louis,  Arkansas  & 
Texas  Railway  Company  passed  to  and  vest- 
ed in  the  St.  Louis  Southwestern  Railway 
Company  of  Texas,  as  purcliaser  under  the 
foreclosure  sale. 

"(7)  The  St  Louis  Southwestern  Railway 
Company  of  Texas  is  a  corporation,  duly  and 
legally  Incorporated  under  the  laws  of  the 
state  of  Texas  in  such  cases  made  and  pro- 
vided, for  the  owning,  maintaining,  and  op- 
erating of  a  railway,  with  all  the  rights, 
powers,  and  privileges  granted  by  such  laws. 
Such  acts  of  incorporation  took  place  about 
the  year  1890,  and  said  railway  succeeded  to 
the  rights,  powers,  privileges,  and  franchises 
of  the  St.  Louis,  Arkansas  &  Texas  Railway 
Company;  and  said  railway  has  continuously 
since  May,  1891,  at  which  time  said  proper- 
ties were  delivered  to  it,  operated  the  former 
lines  of  tlie  said  St.  Louis,  Arkansas  &  Texas 
Railway  Company,  including  that  i>ortion  of 
the  line  running  through  Grayson  county, 
and  to  and  into  the  city  of  Sherman,  and  up 
Kast  street  as  aforesaid. 

"(8)  About  the  year  1892  the  St  Louis 
Southwestern  Railway  Company  of  Texas  ex- 
tended the  part  of  said  railway  to  East  street 
northward  about  two  hundred  feet,  across 
Houston  street  and  to  a  point  about  100  yards 
south  of  Pecan  street 

"(9^  The  Denlson  &  Sherman  Railway  Com- 
pany is  duly  and  legally  Incorporated  as  a 
local  and  suburban  railway  under  section  2, 
art  4S52,  c.  L  tit  94,  Sayles'  Tex.  Civ.  St, 
witb  anUiority  to  construct  and  maintain  a 
local  suburban  railway  from  the  southern 
boundary  of  the  city  of  Denlson  to  the  north- 
ern and  eastern  boundary  of  the  city  of  Sher- 
man, a  distance  of  less  than  ten  miles,  and,  in 
addition  thereto,  a  distance  of  five  miles  in 
each  of  said  cities  of  Denlson  and  Sherman, 
and  on  the  streets  thereof,  and  that  Its  track- 


age in  the  city  of  Sherman  does  not  amount 
to  five  miles. 

"<10)  On  the  16th  day  of  May,  1900,  tbe 
city  council  of  tbe  city  of  Sherman  passed  an 
ordinance,  wiiicb  was  duly  approved,  grant- 
ing to  Jolm  Crerar,  his  heirs  and  assigns,  the 
right  to  build,  construct  and  operate  a  line  of 
electric  railway  over  certain  streets  in  the 
city  of  Sherman,  wlilch  was  duly  approved, 
a  copy  of  which  is  hereby  attached,  and 
marked  'Exhibit  A,'  and  made  a  part  thereof. 
Soon  thereafter  said  franchise  created  by  said 
ordinances  was  duly  assigned  to  tbe  Denlson 
&  Sherman  Railway  Company.  Thereafter, 
on  the  28th  day  of  September,  1900,  the  city 
council  of  tbe  city  of  Sherman  duly  passed, 
which  was  subject  to  approval,  ordinance  here- 
to attached,  and  made  a  part  thereof,  and 
marked  'Exhibit  B.'  Each  o/  the  said  ordi- 
nances was  duly  accepted  by  the  said  John 
Crerar,  and  said  franchise  created  by  said 
ordinances  were,  subsequent  to  their  passage, 
for  value,  assigned  by  John  Crerar  to  the 
Denlson  &  Sherman  Railway  Company.  Tbe 
dty  council  of  the  city  of  Sherman  had  no- 
tice of  the  assignment  of  said  ordinances  by 
John  Crerar  to  the  Denlson  &  Shenpan  Rail- 
way Company.  Thereafter,  on  the  27th  day 
of  February,  A,  D.  1901,  the  city  council  of 
the  dty  of  Sherman  passed  an  ordinance, 
which  was  duly  approved  by  the  Mayor,  grant- 
ing directly  to  the  Denlson  &  Sherman  Rail- 
way, its  successors  and  assigns,  for  the  full 
term  of  fifty  years,  the  right  to  construct  etc., 
a  line  of  railway  on  Maxey  street,  irom  La- 
mar street  northward,  using  the  following  lan- 
guage: 'Section  1.  The  right  is  hereby  given 
and  granted  to  the  Denlson  &  Sherman  Rail- 
way Company,  its  successors  and  assigns,  to 
construct'  etc.,  'a  railwav,'  etc.,  'over  the  cen- 
ter of  Maxey  street  from  Lamar  street  north- 
ward, crossing  its  line  on  Brockett  street 
•  •  •  Also,  from  Maxey  street  over  and 
along  tbe  center  of  Pecan  street  as  far  as  will 
connect  vrlth  its  line  of  railway  on  East 
street  and  to  erect  poles,'  etc.  And  plaintiff 
claims  said  ordinance  to  be  recognition  of  tbe 
city  council  of  the  dty  of  Sherman  of  the 
validity  of  the  assignment  aforesaid,  and  of 
the  ownerslilp  of  the  Denlson  &  Sberman  Rail* 
way  of  the  franchise  over  East  street 

"(11)  On  the day  of the  Denl- 
son &  Sherman  Railway  Company  erected 
poles  on  either  side  of  East  street  l>etween 
Mulberry  and  Pecan  streets;  the  poles  being 
placed  on  the  outer  edge  of  the  sidewalk  on 
each  side  of  East  street  and  having  a  space 
between  them  of  thirty-nine  feet  and  six  inch- 
es. Said  poles  were  placed  opposite  to  each 
other,  and  connected  with  wires  called  'span 
wires,'  and  in  the  center  of  said  wires  there 
was  attached  a  trolley  wire  running  practical- 
ly over  the  center  of  East  street  from  north 
to  south,  between  Mulberry  and  Pecan  streets, 
and  was  at  the  south  end  of  this  block  turn- 
ed westward  on  Pecan  street,  and  was  on  the 
north  end  of  this  block  turned  eastward  on 
Mulberry  street   being  a  connection  of  the 
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proposed  line  from  tbe  Union  Depot  of  the 
Houston  &  Texas  Central  Railway  Company 
and  tbe  Texas  &  Pacific  Railway  Company 
at  the  foot  of  Mnlberry  street  along  and  by 
tbe  Missouri,  Kansas  &  Texas  Railway  Com- 
pany's depot  on  Pecan  street,  np  and  by  tbe 
principal  botel  on  Travis  street,  southward  on 
Travis  street  onto  Lamar  street,  and  eastward 
on  Lamar  street  to  tbe  Union  Depot  of  tbe 
St.  Louis  Southwestern  Railway  Company 
and  of  tbe  Santa  F6  Railway  Company.  While 
tbe  poles  and  wires  of  the  Denlson  &  Sherman 
Railway  Company  were  In  the  condition  afore- 
said, on  the  night  of  the day  of  March, 

1901,  the  St  Louis  Southwestern  Railway 
Companv  of  Texas,  without  notice  to  or  con- 
sent of  tbe  plalntllf  company,  partly  laid  Its 
track  on  East  street,  between  Pecan  and  Mul- 
beiTy  streets,  and  was  working  on  said  track 
when  tbe  injunction  In  this  case  was  served. 
Said  line  of  railway,  iron,  and  ties  were  placed 
along  the  center  of  East  street  under  the  trol- 
\cy  wires  of  plaintiff  company,  which  bad  pre- 
viously been  erected.  Tbe  Denlson  &  Sher- 
man Railway  Company  had  erected  these 
poles  and  wires  In  the  daytime  and  publicly. 

"(12)  That  It  Is  impracticable  for  the  plain- 
tiff and  defendant  railway  companies  each  to 
build  and  operate  a  line  of  railway  on  East 
street,  and  that  tbe  construction  by  plaintiff 
of  Its  line  In  tbe  center  of  East  street  will 
have  the  effect  of  excluding  defendant  from 
the  use  of  the  street  between  Pecan  and  Mul- 
berry streets." 

"At  a  former  day  of  tbe  present  term  of 
this  court  the  Judgment  of  the  trial  court  was 
affirmed  by  the  majority  of  the  court.  Asso- 
ciate Justice  Bookhout  at  the  time  dissented, 
and  notice  of  his  dissent  was  incorporated  In 
the  Judgment  His  dissenting  opinion  having 
been  filed,  we  have  concluded  to  certify  the 
points  of  dissent  to  the  Supreme  Court,  for 
their  opinion  thereon,  as  follows: 

"Question  1.  Did  the  St  Louis,  Arkansas 
&  Texas  Railway  Company,  nnder  the  facts 
stated,  accept  tbe  privilege  or  license  granted 
It  by  the  city  of  Sherman  over  tbe  entire  por- 
tion of  East  street,  stipulated  In  tbe  ordinance, 
or  to  that  part  only  over  which  It  constructed 
Its  road?  If  yea,  then,  under  the  facts,  did 
said  company  abandon  the  license  or  privilege 
to  that  part  of  E^st  street  over  which  It  fail- 
ed to  construct  Its  road? 

"Question  2.  Under  the  facts 'found,  did  the 
said  company,  under  the  provisions  of  article 
4558,  Rev.  St,  forfrit  Its  charter  and  Its  cor- 
porate existence  and  authority,  and  tbe  priv- 
ilege to  construct  Its  road  over  that  part  of 
East  street  over  which  the  city  had  granted 
It  the  right  to  construct  Its  road,  but  which 
it  had  not  used?  If  this  question  is  answered 
In  tbe  negative,  and  question  No.  4  Is  answer- 
ed In  the  at&rmatlve,  then  was  there  such  for- 
feiture by  defendant  In  error? 

"Question  3.  Was  the  license  or  right  grant- 
ed by  the  city  of  Sherman  to  the  St  Louis, 
Arkansas  &  Texas  Railway  Company  per- 
sonal to  that  company,  and,  in  so  far  as  said 


company  had  failed  to  construct  its  road  and 
make  nse  of  the  same.  Incapable  of  being 
mortgaged  and  conveyed  by  a  sale  under  fore- 
closure proceedings  of  such  mortgage?  (See 
condition  In  section  3  of  ordinance.) 

"Question  4.  Under  tbe  facts  stated,  did  the 
license  or  right  granted  to  the  St  Louis,  Ar- 
kansas &  Texas  Railway  Company  to  build 
a  railroad  over  East  street  but  which  the  said 
company  had  not  used,  and  over  which  It 
had  failed  to  construct  its  road,  pass  to  the 
defendant  in  error  by  the  mortgage,  fore- 
closure proceedings,  sale,  and  conveyance 
thereund»7 

"Question  5.  Is  the  defendant  In  error,  un- 
der the  facts,  authorized  to  construct  and  ex- 
tend its  railroad  over  and  along  East  street 
and  in  the  center  thereof,  under  the  authority 
granted  to  the  St  Louis,  Arkansas  &  Texas 
Railway  Company  In  1887,  without  defendant 
In  error  procuring  the  consent  of  the  dty  of 
Sherman  to  do  so?  If  yea,  is  such  right  aa- 
perlor  to  that  of  plalntUT  In  errorr* 

Moseley  &  Smith,  for  plaintiff  In  «nr.  B. 
B.  Perkins  and  Head  &  Dlllard,  for  defend- 
ant In  error. 


WILLIAMS,  J.  (after  stating  tlie  facts). 
After  a  careful  consideration  of  the  case,  we 
are  of  tbe  opinion  that  the  majority  of  the 
court  reached  correct  conclusions  upon  those 
of  the  questions  certified  which  were  treated 
in  the  majority  opinion;  and  we  deem  It  un- 
necessary to  consume  time  in  the  discussion  of 
those  points,  merely  to  state  tbe  same  con- 
clusion In  different  language.  This  disposes 
of  all  of  tbe  questions  stated  in  the  certificate, 
except  tbe  last  part  of  tbe  first  relating  to 
abandonment,  and  tbe  second  and  fourth,  as 
to  the  application  of  article  4558,  Rev.  St 

Neither  the  district  Judge,  nor  the  Court  of 
Civil  Appeals,  has  made  any  express  tliidi'-;; 
on  the  subject  of  abandonment  Tbe  Judg- 
ment rendered  involves  the  conclusion  Uiat 
there  had  been  none.  This  court  is  asked  to 
decide,  upon  certain  facts  stated  In  the  find- 
ings, whether  or  not  an  abandonment  had 
taken  place.  We  could  only  hold  the  afilrma- 
tlve  of  this  question  In  case  tbe  evidence 
conclusively  established  the  fact  This  would 
be  an  Inference  which  does  not  necessarily 
result  from  the  facts  recited.  Many  circum- 
stances besides  those  stated  might  affect 
the  question.  As  there  Is  no  statement  of 
facts,  and  the  question  has  not  been  express- 
ly passed  upon  by  the  courts  below  as  a  ques- 
tion of  fact,  we  cannot  bold,  as  a  matter  of 
law,  that  there  was  an  abandonment.  Tbe 
delay  In  extending  the  tracks  of  defendant  In 
error  is,  at  most  only  evidence  of  the  fact 
to  be  weighed  by  the  trial  court  and  the 
Court  of  Civil  Appeals. 

We  are  of  the  opinion  that  article  4553 
has  no  application  to  the  case.  Tbe  com- 
pletion of  tbe  road  to  Sherman  was  a  com- 
pliance with  that  statute  as  to  this  part  of 
tbe  road,  and  we  do  not  think  that  tbe  right 
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which  had  been  acquired  to  make  connec- 
tions and  arrange  terminals  in  that  city 
wpold  be  forfeited  by  noncompliance  'Wltb  the 
proTlslons  referred  to  in  the  constractlon  of 
some  other  parts  of  the  line. 


GUU",  O.  &  8.  P.  RY.  CO.  T.  SHBI/TON. 

(Supreme  Court  of  Texas.     March  2,  1003.) 

MASTER  AND  SERVANT— BXISTBNCK  OP  RELA- 
TION—APPBAI.—ASSIONMKNTS  OF  ERROR. 

1.  On  appeal  to  the  Court  of  Civil  Appeals 
the  aasignmenta  of  error  were  that  the  trial 
court  erred  in  charging  that  defendant  had  the 
burden  of  proving  plaiutiff's  contributory  negli- 
geuce,  and  in  refusing  to  charge  that,  if  it  ap- 
peared from  plaintifrs  own  testimony  that  be 
did  not  exercise  reasonable  care,  the  jury 
should  find  for  defendant  The  assignment  in 
the  Supreme  Court  was  that  the  instruction  as 
to  the  burden  of  proving  contributory  negli- 
gence was  calculated  to  lead  the  jury  to  consid- 
er ouir  the  evidence  offered  by  defendant.  Held, 
tliat  the  assignments  presented  to  the  Court  of 
Civil  Appeals  were  different  from  the  assign- 
ment presented  to  the  Supreme  Court,  and  that 
the  amon  of  the  former  court  could  not  be  re- 
viewed. 

2.  Where  a  switching  crew,  employed  to  do 
yardwork  for  one  railroad,  and  paid  by  it.  per- 
formed similar  services  at  a  connecting  point 
for  defendant,  who  paid  the  other  company  one- 
half  the  cost,  and  there  was  no  evidence  of 
the  terms  of  the  contract  between  the  two  com- 
panies concerning  their  joint  business  at  that 
iioint,  the  crew  were  equally  the  servants  of 
both  companies,  and  defendant  was  liable  tor 
their  acts  to  the  same  extent  as  if  it  had  em- 
ployed ti^em. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  I.  W.  Shelton  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  in  the  Court  of  Civil  Appeals  (69 
S.  W.  663,  TO  S.  W.  359)  afQrming  a  Judg- 
ment tor  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Alexander  &  Thompson  and  3.  W.  Teiry, 
for  plaintiff  in  error.  Finley  &  Knight  and 
Etiiertdge  A  Baker,  for  defendant  in  error. 

BROWN,  J.  On  the  30th  of  March,  1900, 
Shelton  purchased  from  the  agent  of  the 
railroad  company  at  GainesTllle,  Tex.,  a  tick- 
et to  Los  Angeles,  Cal.,  over  that  road  to 
Purcell,  Ind.  T.,  thence  over  the  Atchison, 
T(^>eka  &  Santa  V6  Railroad  by  way  of  New- 
ton, Kan.  At  Purcell  two  of  the  cars  l>e- 
longlng  to  the  plaintiff  in  error  were  set  out 
of  the  train,  in  one  of  which  Shelton  was 
seated.  Upon  arriving  at  Purcell,  the  station 
was  properly  announced,  and  the  passengers 
left  this  car,  except  Shelton  and  another 
man.  The  swltdiing  crew  employed  by  the 
AtcblsoD,  Topdca  &  Santa  ¥6  Railway  Com- 
pany took  charge  of  the  train  upon  its  ar 
rival,  and  started  to  take  it  into  the  yards 
for  the  purpose  of  dropping  out  the  two  cars. 
Upon  discovering  Sheltcm  and  the  other  man 
in  the  car,  one  of  the  crew  who  had  charge 
of  the  train  told  them  to  get  off  the  train,  or 
they   would  be  left    The  night  was  dark, 


and  the  platform  was  poorly  lighted,  and 
when  Shelton  stepped  off  the  train  he  fell, 
and  received  his  injuries.  The  switching 
crew  that  took  charge  of  the  train  were  em- 
ployed by  the  Atchison,  Topeka  &  Santa  F« 
Railway  Company  to  do  the  work  tor  both 
companies  In  the  yards  at  the  place  of  con- 
nection, and  did  perform  that  work  for  both 
companies,  being  paid  by  the  latter  company. 
The  defendant  railroad  pleaded  contributory 
negligence  on  the  part  of  Shelton,  and  the 
court,  among  other  things,  charged  the  Jury 
as  follows:  "The  burden  of  proving  that 
plaintiff  was  guilty  of  contributory  negli- 
gence devolves  upon  the  defendant."  The 
railroad  company  asked  the  court  to  give  the 
following  charge:  "You  are  Instructed,  at 
the  request  of  the  defendant,  that,  while  the 
burden  is  on  the  defendant  to  prove  its  de- 
fense of  contributory  negligence,  that  if  it 
appears  from  the  plaintiff's  own  evidence 
that  In  going  back  to  sleep  after  being  awak- 
ened and  notified  that  Purcell  was  the  next 
station,  or  that  In  Jumping  from  the  mov- 
ing train  in  the  dark,  when  he  could  not  see 
where  he  was  Jumping,  he  did  not  exercise 
the  care  and  prudence  that  a  i)erson  of  ordi- 
nary and  reasonable  care  would  exercise  un- 
der like  circumstances,  you  will  return  a  ver- 
dict for  the  defendant."  Judgment  was  en- 
tered against  the  railroad  company,  from 
which  It  appealed,  and  presented  the  follow- 
ing assignments  of  error: 

"(10)  The  court  erred  in  charging  the  Jury 
as  follows:  'The  burden  of  proving  that 
plaintiff  was  guilty  of  contributory  negli- 
gence devolves  upon  the  defendant'  " 

"(16)  The  court  erred  in  refusing  to  give 
to  the  Jury  defendant's  ninth  special  instruc- 
tion, which  properly  instructed  the  Jury  with 
respect  to  the  burden  of  proof  on  the  ques- 
tion of  contributory  negligence." 

"Proposition:  Plaintiff's  own  evidence  dis- 
closed hlB  contributory  negligence,  and  the 
burden  of  proof  should  properly  hare  been 
fixed  by  the  trial  court  upon  the  plaintiff." 

The  application  for  writ  of  error  presented 
the  question  in  the  following  form:  "The 
honorable  Court  of  Civil  Appeals  erred  in 
overruling  the  tenth  and  sixteenth  assign- 
ments of  error,  which  complained  of  ttie 
charge  of  the  trial  court,  'burden  of  proving 
contributory  negligence  devolves  upon  the 
defendant,'  and  of  the  refusal  to  give  de- 
fendant's special  charge  No.  9,  because  ap- 
pellee's own  testimony  tended  strongly  to 
show— if  it  did  not  completely  establish— his 
contributory  negligence  as  being  the  proxi- 
mate cause  of  the  Injury;  and  on  this  state 
of  the  evidence  the  burden  of  proof  was  Im- 
properly placed  upon  the  defendant  by  the 
trial  court,  as  such  charge  was  calculated  to 
cause  the  Jury  to  believe  that  in  considering 
this  issue  they  were  not  entitled  to  consider 
the  evidence  offered  by  plaintiff,  and  herein 
the  Court  of  Civil  Appeals  erred  In  holding 
that  appellant's  charge  8  was  properly  re- 
fused." 
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We  have  stated  only  such  facts  an  are  nec- 
essary to  understand  tbe  questions  decided 
by  this  court 

A  writ  of  error  was  granted,  because  this 
court  was  of  opinion  under  the  facts  that  the 
trial  court  erred  In  charging  the  jury  that 
the  burden  of  proylng  contributory  negli- 
gence on  the  part  of  the  plaintiff  rested  ui>on 
the  railroad  company.  In  this  court  the 
proposition  Is  presented  that  the  charge  was 
calculated  to  lead  the  jury  to  consider  only 
the  evidence  offered  by  the  defendant  on  the 
subject  of  contributory  negligence,  while  In 
the  Court  of  Civil  Appeals  (69  S.  W.  653)  the 
proposition  was  that  the  error  consisted  In 
misdirecting  the  jury  as  to  the  burden  of 
proof.  The  defendant  In  error  objects  to  the 
consideration  of  the  assignment  as  here  pre- 
sented, because  It  was  not  assigned  and  pre- 
sented to  the  Court  of  Civil  Appeals. 

We  are  of  opinion  there  Is  a  marked  dif- 
ference In  the  question  presented  to  the 
Court  of  Civil  Appeals  and  that  presoited  to 
this  court.  The  object  In  requiring  assign- 
ments to  be  made  accompanied  by  proposi- 
tions of  law  is  to  direct  the  mind  of  the  ap- 
pellate court  to  the  very  point  upon  which  it 
is  claimed  the  trial  court  committed  the  er- 
ror; and  when  a  party  has  thus  presented 
his  case,  and  specified  his  objections  to  the 
ruling  of  the  trial  court,  he  thereby  waives 
.  any  other  objection  which  might  have  been 
presented  under  that  assignment  of  error. 
H.  &  T.  0.  Ry.  Co.  V.  Rutherford,  94  Tex. 
518,  62  a  W.  1066.  In  the  case  cited  this 
court  said:  "As  specific  objections  were 
made  to  the  instruction  In  the  brief,  those 
not  BO  specified  were  waived,  and  this  court 
can  only  review  the  action  of  the  Court  of 
Civil  Appeals  upon  the  point  properly  pre- 
sented to  It."  The  Court  of  Civil  Appeals 
could  not  have  understood  that  the  plaintiff 
in  error  was,  by  the  proposition  contained  in 
Its  brief,  attempting  to  raise  the  same  ques- 
tion that  Is  presented  In  the  application.  We 
therefore  conclude  that  we  cannot  review  the 
action  of  the  Court  of  Civil  Appeals  under 
the  assignments  presented  In  the  application. 

It  Is  contended  by  the  plaintiff  in  error 
that  the  persons  who  had  charge  of  the  train 
at  the  time  Shelton  was  Injiffed  were  the 
servants  of  the  Atchison,  Topeka  &  Santa  F£ 
Railway  Company,  for  whose  acts  plaintiff  In 
error  Is  not  liable.  The  facts  show  without 
dispute  that  the  switching  crew  which  had 
charge  of  the  train,  one  member  of  which 
gave  the  direction  to  the  plaintiff  to  leave  the 
car,  were  employed  by  the  Atchison,  Topeka 
&  Santa  F6  Railway  Company;  that  they 
performed  the  yard  work  for  both  companies 
at  the  point  of  connection  at  Purcell,  and 
were  paid  by  the  company  which  employed 
them,  the  plaintiff  In  error  paying  to  the  oth- 
er company  one-half  of  the  cost  There  waa 
no  evidence  of  the  terms  of  the  contract  be- 
tween- the  two  railroads  concerning  their 
joint  business  at  that  station.  Under  this 
state  of  facts  the  men  of  the  switching  crew 


were  equally  the  servants  of  both  companies, 
and  the  plaintiff  in  error  was  liable  for  their 
acts  to  the  same  extent  as  if  they  bad  been 
employed  by  It  G.,  C.  ft  &  F.  By.  Oo.  "v. 
Dorsey,  66  Tex.  148,  18  S.  W.  444. 

We  have  examined  all  of  the  assigmnoits 
of  error  presented  in  the  application,  and  find 
no  error  which  reqaires  a  reversal  of  the 
judgment  It  is  therefore  ordered  that  the 
judgment  of  the  district  court  and  of  the 
Court  of  Civil  Appeals  be  In  all  thhigs  af- 
firmed. 


GALVESTON,   H.   &  S.   A.   RT.   CO.   t. 
GINTHER  et  al. 

(Supreme  Court  of  Texas.    March  2,  1903.) 

ATTORNEY  AND  CLIHSNT— PEKSONAL  INJURY 
CLAIM— ASSIGNMENT  OF  PORTION  OF  RECOV- 
ERY—PRIORITY TO  SUIT— FAILURE  TO  DOCK- 
BT— PUBLIC  POLICY— AGREEMENT  FOR  CON- 
DITIONAL  FEB— DISTINCTION. 

1.  Sayles'  Ann.  Civ.  St.  art  835Sa,  provides 
that  causes  of  action  for  personal  mjnries, 
whether  to  the  health  or  reputation,  not  result- 
ing in  death,  shall  survive  to  the  injured  per- 
son's heirs.  Held,  that  a  cause  of  action  agamst 
a  railroad  company  for  injuries  to  the  person 
would  survive,  and  a  portion  thereof  was  there- 
fore assignable  before  suit  to  the  attorneys 
prosecuting  the  claim. 

2.  Sayles'  Ann.  Civ.  St.  art  4647,  requires 
that  the  sale  of  a  judgment  or  cause  of  action 
sued  on,  or  part  thereof,  shall  be  acknowledged, 
filed,  and  noted  by  the  clerk  on  the  judgment  or 
trial  docket;  and  provides  that  these  provisions 
shall  apply  to  all  judgments,  suits,  claims  and 
causes  of  action,  whether  assignable  in  law  and 
equity  or  not,"  and  that  sucli  recording  shall 
operate  as  constructive  notice  to  all  persons 
dealing  with  reference  to  the  judgment  or  cause 
of  action.  Held,  that  an  assignment  of  a  part  of 
a  cause  of  action  to  olaintiff's  attorney,  before 
suit  thereon,  was  valid,  and  it  was  not  neces- 
sary that  the  assignment  should  be  filed  and 
noted  as  required  by  the  statute,  the  defendant 
having  actual  notice  of  the  attorney's  claim. 

3.  A  contract  whereby  a  client  assigns  to  his 
attorney  "one-third  of  whatever  may  be  recov- 
ered in  said  suit  [about  to  be  instituted  on  the 
client's  claim]  or  by  way  of  compromise."  does 
not  contravene  public  policy  by  preventing  the 
compromise  of  disputed  claims,  such  not  being 
its   effect. 

4.  A  contract  signed  by  a  client  which  re- 
cites that  he  has  employed  the  other  parties  as 
his  attorneys  to  sue  on  a  claim  for  personal  in- 
juries, aud  proceeds,  "I  asrree  to  give  and  here- 
by assign  to  them  one-third  of  whatever  may  be 
recovered  in  said  suit  or  by  way  of  compro- 
mise," is  a  present  assignment  of  one-third  of 
the  cause  of  action,  and  not  a  mere  agreement 
for  a  conditional  fee;  and  hence  will  charge 
the  defendant  who  has  notice  thereof  with  lia- 
bility for  a  proportionate  amount  of  the  sum 
paid  directly  to  the  client  by  way  of  compro- 
mise, in  derogation  of  the  attorneys'  rights. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Paul  Ginther  against  the  Oal- 
ye»ton,  Harrisbnrg  &  San  Antonio  Railway 
Company,  in  which  Patterson  &  Buckler, 
plaintiff's  attorneys,  intervene.  From  a  judg- 
ment for  Interveners,  affirmed  by  the  Court 
of  Civil  Appeals  (70  S.  W.  96),  defendant 
brings  error.    Affirmed. 


Digitized  by 


Google 


Tex.) 


GALVESTON,  H.  *  a  A.  BY.  CO.  v.  QINTHEB. 


167 


Baker.  Botta,  Baker  &  Lovett  and  Beall 
&  Kemp,  for  plaiutlS  in  error.  Patterson  & 
Bacbler,  for  defendants  in  error. 

WILLIAMS,  J.  Glntber,  intending  to  Bue 
plaintifT  in  error  for  damages  for  personal 
injuries,  employed  Patterson  &  Buckler  as 
bis  attorneys,  and  executed  to  them  the  fol- 
lowing instrument:  "El  Paso,  Texas,  March 
26tli,  1900.  I  have  employed  Patterson  & 
Buckler  to  sue  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  for  $20,000.- 
00,  as  damages  for  injuries  sustained  by  me 
in  consequence  of  its  negligence  on  Fel>- 
ruarj  22nd,  1900,  In  the  yards  at  £1  Paso, 
Texas,  on  repair  track  No.  3.  I  agree  to 
give,  and  hereby  assign  to  them  one-third  of 
whatever  may  be  recovered  in  said  suit,  or 
by  "way  of  compromise.  [Signed]  Paul  61n- 
ther."  The  attorneys  filed  the  suit  April  6, 
1000,  and  were  prosecuting  it,  when  Ginther 
compromised  with  plaintifl  in  error,  who, 
with  notice  of  the  rights  of  the  attorneys 
under  the  above  Instrument,  paid  him  $2,500 
in  fall  settlement.  Patterson  &  Buckler  in- 
tervened in  the  suit,  alleging  Ginther's  in- 
solvency, and  the  other  facts,  and  sought 
and  obtained  Judgment  against  plaintiflC  in 
error  for  one-third  of  the  amount  paid  to 
CIntber.  This  Judgment  having  been  afUrm- 
ed  by  the  Court  of  Civil  Appeals  (70  S.  W. 
96),  this  writ  of  error  was  sued  out  The 
propositions  upon  which  a  reversal  is  asked 
are:  (1)  That  the  alleged  assignment  was 
not  good,  because  (a)  suit  not  having  been 
filed  when  it  was  made,  the  cause  of  action 
was  not  one  which  would  have  survived  the 
death  of  the  assignor,  under  the  act  of  1895 
(Sayles'  Ann.  Civ.  St  art.  3353a),  and  which 
was  not  therefore,  assignable  under  that 
statute;  and  (b)  such  assignment  was  not  In 
accordance  with  the  act  of  18S0  (Sayles'  Ann. 
Civ.  St  art.  4  17),  In  that  it  was  made  be- 
fore the  suit  was  begun,  and  was  not  filed 
and  noted  on  the  docket  as  required  by  that 
act  (2)  That  the  contract  was  contrary  to 
public  policy,  and  void,  in  that  it  attempted 
to  take  away  the  right  of  the  person  injured 
to  compromise  his  claim.  (3)  That  the  in- 
strument was  not  an  assignment  but  a  mere 
agreement  for  payment  of  a  contingent  fee. 

In  the  case  of  Gulf,  Colorado  &  Santa  F6 
Railway  Company  v.  Moore  (Tex.  Civ.  App.) 
<58  8.  W.  5.59,  the  action  was  brought  by  the 
heirs  of  the  person  injured,  who  had  died 
without  having  sued.  The  point  was  made 
by  the  defendant  and  overruled  by  the  Court 
of  CItH  Appeals,  that  the  cause  of  action 
abated  upon  the  death  of  the  plaintiff's  an- 
cestor. This  ruling  was  assigned  in  an  ap- 
plication to  this  court  for  writ  of  error,  which 
was  refused.  In  Railway  Company  y.  An- 
drews, C7  S.  W.  923.  the  question  as  to  the 
validity  of  an  assignment  made  before  in- 


stitution of  suit  was  considered,  and  decided 
In  favor  of  its  validity  by  the  Court  of  Civil 
Appeals,  and  upon  application  for  a  writ  of 
error  to  this  court  the  same  conclusion,  after 
much  consideration,  was  arrived  at  These 
decisions  are  against  the  first  proposition  of 
plaintiff  in  error. 

As  to  the  second,  it  may  be  said  that  there 
is  very  high  authority  for  the  doctrine  that 
contracts  between  attorneys  and  clients, 
which  undertake  to  deprive  the  latter  of  pow- 
er to  end  the  litigation  by  settlements  or 
compromises,  are  contrary  to  public  policy, 
and  therefore  invalid.  But  the  contract  in 
this  case  contains  no  stipulations  which  make 
it  obnoxious  to  this  objection.  It  simply  en- 
titles the  attorneys  to  a  part  of  any  sum 
realized  by  Judgment  or  compromise,  and 
this  Is  the  only  right  asserted  by  them.  The 
Instrument  cannot  therefore,  be  held  void  on 
this  ground. 

The  thhrd  contention  Is  the  one  on  which 
the  writ  of  error  was  granted.  The  instru- 
ment does  not  In  terms,  attempt  to  assign  a 
present  interest  In  the  cause  of  action,  but 
agrees  to  give  and  assign  one-third  of  "what- 
ever may  be  recovered"  in  the  suit  or  by 
way  of  compromise.  Mature  consideration 
and  examination  of  authorities  has  convinced 
us  that  the  instrument  operated  as  an  as- 
signment of  an  interest  in  the  fund  when  re- 
covered. This  was  held  by  the  Court  of 
Civil  Appeals  in  Texas  &  Pacific  Railway 
Company  v.  Vaughan,  40  S.  W.  1065,  upon 
an  instrument  In  which  the  language  was, 
In  effect,  the  same  as  that  before  us.  The 
application  for  writ  of  error  which  was  re- 
fused by  this  court  specifically  raised  the 
point  The  conclusion  is  supported  by  abun- 
dant authority.  Williams  v.  Ingersoll,  89  N. 
Y.  508;  Fairbanks  v.  Sargent  104  N.  T. 
108,  9  N.  E.  870,  6  L.  R.  A.  475,  68  Am.  Rep. 
400;  Patten  v.  Wilson,  34  Pa.  299.  The  in- 
strument plainly  expressed  the  intention  to 
assign  an  interest  in  a  cause  of  action  of 
which  a  Judgment  or  compromise  was  to  be 
the  measure,  and  the  expression  of  this  in- 
tention in  any  language  was  all  that  was  re- 
quired to  make  an  assignment  as  contradis- 
tinguished from  a  mere  agreement  to  pay  so 
much  as  a  contingent  fee.  Christmas  v. 
Russell,  14  Wall.  ^  20  L.  Ed.  762.  While 
the  contract  may  have  left  the  plaintiff  free 
to  compromise.  It  gave  the  assignees  an  in> 
terest  in  the  claim  which  they  had  the  right 
to  have  paid  in  the  settiement  This  right 
when  the  defendant  knew  of  its  existence, 
could  not  be  defeated  by  payment  to  the 
plaintiff.  The  position  of  defendant  was  that 
of  any  other  person  paying  a  debt  to  the  orig- 
inal creditor,  Instead  of  an  assignee,  whose 
rights  were  known.  Williams  v.  lugersoU, 
supra;  Railway  t.  Vaughan,  supra. 

Affirmed. 
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MTNA  LIFE  INS.  CO.  t.  J.  B.  PARKBB  ft 

CO.* 

(Supreme  Court  of  Texas.    Feb.  26,  1008.) 

ACCIDENT    INSDRANCB— NEGLIGENT    INJURY— 

SUBROGATION  OF  INSURER— PAYMENT  OP 

LOSS— TIMB>-STATUTORY  PENALTY. 

1.  Batts'  Ann.  Ciy.  St.  art  3071,  authorizing 
the  recovery  of  12  per  cent,  of  the  loss  and  an 
attorney's  fee  from  an  insurance  company  for 
its  failure  to  pay  within  the  time  specified  in 
the  policy,  does  not  apply  to  accident  insur- 
ance. 

2.  An  insurer  against  accidents  is  not  en- 
titled to  subrogation  to  the  rights  of  assured, 
who  has  been  injured  through  the  negligence 
of  a  third  j)erson,  to  recover  from  the  latter 
for  the  injuries  so  sustained. 

Certified  questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  J.  B.  Parker  &  Co.  against  the 
iBtna  Life  Insurance  Company,  in  which 
William  Shelvy  Intervened.  From  a  Judg- 
ment in  favor  of  plaintiff  and  Intervener,  de- 
fendant appealed,  and  questions  certified 
from  the  Court  of  Civil  Appeals, 

H.  P.  Lawther,  for  appellant  A.  Morgan 
Duke  and  N.  W.  Brooks,  for  appellees. 

OAINES,  C.  J.  The  Court  of  CTvU  Ap- 
peals for  the  First  Supreme  Judicial  District 
have  certified  for  our  determiuatloo  the  fol- 
lowing  questions: 

"This  action  was  brought  by  J.  B.  I^rker 
ft  Co.  against  the  ^tna  Life  Insurance  Com- 
pany of  Hartford,  Connecticut,  to  recover  of 
the  defendant  a  stipulated  Indemnity  for  In- 
juries received  by  the  insured  during  the  life 
of  a  certain  policy  of  accident  insurance  Is- 
sued by  the  company  to  WlUlam  Shelvy,  and 
which  had  been  assigned  by  tue  said  Shelvy 
to  the  plaintiffs;  and  as  a  penalty  the  fur- 
ther sum  of  12  per  cent  of  the  amount  of  the 
Indemnity  due  under  said  policy,  and  a  rea- 
sonable attorney  fee,  which  was  alleged  to 
be  $50;  the  total  amount  for  which  Judg- 
ment was  prayed  aggregating  $371  and  costs. 
William  Shelvy  intervened  in  the  suit  as 
plaintiff,  and  alleged  that  the  amount  due 
under  the  policy  had  been  asslgn^ed  to  the 
plaintiffs,  J.  B.  Parker  &  Co.,  to  secure  an 
Indebtedness  to  them  of  |225.  He  adopted 
the  pleadings  of  plaintiffs,  and  joined  in  the 
prayer  for  Judgment  against  the  defendant, 
and  asked  that  the  balance,  after  deducting 
the  amount  due  by  him  to  the  plaintiffs,  be 
directed  to  be  paid  to  him.  The  defendant 
pleaded  as  a  defense  to  a  recovery  upon  the 
policy  the  right  of  subrogation  to  the  claim 
of  Shelvy  against  the  railway  company  for 
damages  on  account  of  the  injuries  for  which 
Indemnity  was  claimed,  and  Its  deprivation 
of  the  right  by  the  setUement  of  Shelvy  with 
the  railway  company,  and  the  release  of  it 
from  all  liability  for  said  injury.  A  demur- 
rer by  plaintiffs  to  so  much  of  the  answer  as 
set  up  this  defense  was  sustained,  and  it 
was  stricken  out  Shelvy  was  injured  as  al- 
leged while  In  the  service  of  the  St  Louis 
Southwestern  Railway  (Company  of  Texas  by 

*For  corrected  opinion,  u«  72  S.  W.  610. 


getting  caught  in  a  turntable  of  said  com- 
pany while  cleanlnc  the  tank  of  an  engine, 
and  was  disabled  tor  28  weeks  and  5  days, 
for  which  time  the  company  was  liable  to 
pay  him  indemnity  at  the  rate  of  $10  a  week, 
amounting  to  $287.14.  Judgment  was  ren- 
dered in  favor  of  all  the  plaintiffs  as  prayed 
for. 

"(1)  Does  article  8071,  Batts'  Ann.  Civ.  St. 
authorizing  the  recovery  of  12  per  cent  of 
the  loss  and  an  attorney  fee  as  a  penalty  for 
failure  of  the  insurance  con^any  to  pay  with- 
in the  time  specified  in  the  policy,  apply  to 
accident  insurance? 

"(2)  Did  the  court  err  in  sustaining  the 
plaintiffs'  demurrer  to  the  answer  setting  up 
defendant's  right  of  subrogation  to  the  claim 
of  Shelvy  against  the  railway  company,  and 
Its  discharge  by  reason  of  the  fact  that  it 
had  been  deprived  of  this  right  by  Shelvy's 
act  in  settling  with  and  releasing  the  railway 
company  from  further  liability  to  him  7' 

The  court  have  accompanied  the  certificate 
with  a  copj  of  an  opinion  In  the  case  deliv- 
ered by  the  Chief  Justice,  from  which  it  Is 
to  Ite  inferred  that  after  certifying  the  ques- 
tions, they  had  affirmed  the  Judgment  of  the 
trial  court  In  part  and  reversed  it  In  part 
and  a  motion  for  rehearing  had  been  filed. 
We  are  of  the  opinion  that  both  questions 
should  be  answered  In  the  negative.  As  to 
the  first  the  opinion  of  the  Court  of  Civil 
Appeals  satisfactorily  states  the  grounds  up- 
on which  our  ruling  is  based.  We  also  adopt 
the  opinion  of  that  court  upon  the  second 
question.  But  li>  addition  to  what  Is  there 
said,  we  think  It  is  to  be  observed  that  so 
far  as  the  right  of  subrogation  Is  concerned, 
accident  insurance  Is  more  analogous  to  life 
Insurance  than  it  is  to  either  marine  or  fire 
insurance,  and  it  has  been  held  that  It  does 
not  apply  in  case  of  life  Insurance  Insur- 
ance Co.  V.  Brame,  95  U.  S.  754,  24  L.  Ed. 
580;  Connecticut  etc.,  Ins.  Co.  v.  Railway 
Co.,  25  Conn.  206,  66  Am.  Dec.  671.  We 
think  also  that  the  case  of  Bradbum  v.  Rail- 
way Company,  L.  R.  10  Elxch.  1,  has  some 
bearing  upon  the  question.  The  point  there 
decided  is  that  "In  an  action  for  Injuries 
caused  by  defendant's  negligence  a  sum  re- 
ceived by  the  plaintiff  on  an  accidental  in- 
surance policy  cannot  be  taken  into  account 
In  reduction  of  damages." 

We  have  not  succeeded  In  finding  any  case 
dlrecUy  in  point 


BARNES  T.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa.     Feb. 
11.  1908.) 

ASSAULT-ALARMING   ANOTHER— UBB  OF  ANI- 
MATE OR    INANIMATE   OBJECT— EVI- 
DENCE—SUFFICISNCT. 

1.  Pen.   Code,   art   692,   sabd.   8,   proTidinR 
that  the  use  of  any  dangerous  weapon  or  th* 

semblance  thereof  in  a  threatening  manner, 
with  inteut  to  alarm  another,  is  an  assau't. 
did  not  warrant  ao  instruction  that   the  n» 
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of  any  animate  at  inanimate  object  in  a  thread 
ening  manner,  with  intent  to  alarm  another 
and  nuder  circumstances  calculated  to  do  to, 
constituted  an  assault. 

2.  Where  one  riding  a  horse  turned  the  aame 
about  toward  prosecutor,  who  stood  at  a  dla- 
tauce  ol  several  feet,  and  prosecutor,  thinking 
thnt  the  rider  intended  to  run  over  him,  ran 
and  fell  over  a  keg  and  injured  himself,  the 
rider  was  not  guilty  of  an  aMault,  iu  the  ab- 
spuce  of  any  showing  that  he  chased  the  prose- 
cutor. 

Appeal  from  Hill  county  court;  Ik  0.  Hill, 
Judge. 

Henry  Barnes  was  convicted  of  an  aggra- 
Tated  assault,  and  he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  jr.  Appellant  was  fined 
f25  on  conviction  of  aggravated  assault 

Tbe  evidence,  put  in  Its  strongest  light  for 
the  state,  shows  appellant  was  on  the  streets 
of  Hlllsboro,  sitting  on  bis  horse  In  front  of 
a  barber  shop  talking  to  a  friend.  He  was 
about  tbe  middle  of  the  street  The  alleged 
Injured  party,  John  McGee,  was  "sitting  on 
the  opposite  side  of  the  street  on  a  beer 
keg,"  from  wblcb  he  arose  and  approached 
within  8  or  10  feet  of  defendant,  and  asked 
bim  "If  that  was  bis  colt"  Receiving  no 
reply,  be  repeated  the  questioa  Appellant 
said  something  not  understood  by  the  wit- 
ness, and  jerked  his  horse  around  in  the  di- 
rection of  witness.  Witaess  ran,  did  not  look 
back,  and  fell  over  a  beer  keg.  Witness  was 
rather  to  tbe  rear  of  the  horse  when  be  asked 
the  question.  Appellant,  when  spoken  to  by 
witness,  jerked  his  horse  around  with  his 
head  toward  witness,  and  made  a  remark  not 
understood  by  witness.  At  the  same  time 
some  boys  who  were  near  by  hallood,  "Look 
out;  he  is  going  to  run  over  you;"  and  It  was 
then  witness  ran  and  fell  over  tbe  beer  keg 
and  hurt  his  leg.  Witness  says  he  ran,  as 
he  thought,  to  keep  from  being  run  over  and 
to  get  out  of  tbe  way  of  the  horse.  Other 
witnesses  testify,  some  of  whom  place  tbe 
distance  between  the  alleged  Injured  party, 
McGee,  and  defendant  at  26  or  30  feet  But 
none  of  them  testify  that  appellant  chased 
McOee,  or  that  he  claimed  to  be  In  any  way 
hurt,  until  after  be  had  been  made  the  sub- 
ject of  sport  by  the  bystanders. 

After  giving  the  definition  of  assault  and 
assault  and  battery,  and  the  limitations  upon 
these  as  made  by  the  statute,  the  court  pro- 
ceeds in  this  language:  "Or  who  is  at  so 
great  a  distance  from  the  person  assailed  as 
that  be  cannot  reach  his  person  by  the  use 
of  tbe  means  with  which  he  makes  the  at- 
tempt is  not  guilty  of  an  assault,  but  the  use 
of  any  animate  or  inanimate  object,  or  the 
semblance  thereof,  in  an  angry  or  threaten- 
ing manner,  with  Intent  to  alarm  another, 
and  under  circumstances  calculated  to  effect 
tbat  object,  comes  within  the  meaning  of  an 
assanlt"  We  suppose  tbe  court  Intended  to 
gl>e  la  charge  that  portion  of  the  third  sub- 


division of  article  592,  Pen.  C!ode,  wliicb  reads 
as  follows:  "But  the  use  of  any  dangerous 
weapon,  or  the  semblance  thereof,  in  an  an- 
gry or  threatening  manner,  with  intent  to 
alarm  another,  and  under  such  circumstances 
calculated  .to  effect  that  object  comes  within 
the  meaning  of  an  assault."  But  in  doing 
so  he  substituted  in  place  of  the  expression, 
"the  use  of  any  dangerous  weapon,"  tbe 
phrase,  "the  use  of  any  animate  or  inani- 
mate object,  or  tbe  semblance  there6f." 
This  charge  is  clearly  erroneous.  There  are 
circumstances  under  which  the  use  of  ani- 
mate or  inanimate  objects  mlgbt  conatitate 
an  assault;  as,  for  instance,  driving  a  buggy 
against  a  party  and  other  facts  concurring 
to  that  end  might  constitute  an  assanlt 
Other  illustrations  of  that  sort  might  be  giv- 
en. But  simply  the  use  of  any  animate  or 
inanimate  object  for  tbe  purpose  of  alarming 
another  does  not,  under  our  statute,  consti- 
tute an  assault.  It  must  be  a  dangerous 
weapon  or  the  semblance  thereof,  and  used  in 
an  angry  or  threatening  manner,  with  Intent 
to  alarm,  and  this  would  only  constitute  a 
simple  assault  The  court  only  submitted 
tbe  issue  of  aggravated  assault  But  under 
the  facts  stated  we  do  not  believe  the  evi- 
dence shows  an  assault  The  fact  tbat  John 
McGee  ran,  believing  appellant  was  going  to 
chase  blm,  would  not  constitute  an  assault 
It  Is  the  act  and  Intent  of  an  accused  party 
which  constitutes  him  guilty,  and  not  the 
belief  of  the  party  assaulted.  If  the  defend- 
ant had  caused  McGee  to  run  over  the  beer 
k^,  or  put  blm  in  such  condition  that  to 
escape  being  ridden  down,  be  had  been  forced 
to  run  over  the  beer  keg  and  injure  himself, 
perhaps  this  might  have  constituted  an  as- 
sault. But  appellant  did  not  chase  McGee. 
.  For  the  errors  Indicated,  the  judgment  is  re- 
versed and  tbe  cause  remanded. 


GRAY  V.  STATBL 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
11,  1903.) 

INTOXICATINa  LIQUORS— SALE)  TO  MINORr- 
KNOWLEDQE^-EVIDSNCB. 

1.  On  the  issue  whether  one  selling  liquor  to 
a  minor  knew  he  was  under  a^e,  testimony  that 
two  others,  both  of  them  mmors,  drank  witli 
him  at  the  same  time,  was  relevant 

2.  The  testimony  was  part  of  tbe  res  gestte. 

3.  To  warrant  conviction  for  selling  liquor  to 
a  minor,  the  seller  must  know  the  buyer  is  a 
minor. 

Appeal  from  Dallas  county  court;  Ed  S. 
Lauderdale,  Judge. 

Tom  Gray  was  convicted  of  crime,  and  ap- 
peals.   Reversed. 

J.  C.  Muse  and  A.  I.  Hudson,  for  appel- 
lant Howard  Martin,  Asst  Atty.  Qen.,  for 
the  State. 


f  >.  See  Intoxleatlng  Uquors,  vol.   9,  Cent   Dls 
!  172. 
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DAVISSON,  P.  J.  Appellant  was  convict- 
ed of  selling  Intoxicating  liquor  to  a  minor. 
The  malu  Issue  In  the  case  was  appellant's 
belief  that  the  purchaser,  Henry  Dewberry, 
was  under  the  age  of  21  years  at  the  time  of 
the  sale.  Over  bis  objection  the  .court  per- 
mitted the  state  to  prove  that  Walter  Flor- 
ence and  W.  T.  Dewberry  drank  beer  with 
him  at  said  time  and  place,  and  that  they 
drank  two  or  three  glasses  each;  that  they 
were  also  minors,  one  being  16  and  the  other 

20  years  of  age.  The  objection  was  that  the 
minority  of  Walter  Florence  and  W.  T.  Dew- 
berry was  Irrelevant,  and  that  it  was  not 
proper  to  be  Introduced,  but  was  calculated 
to  prejudice  the  jury  against  him,  etc.  This 
testimony  was  admissible.  Appellant's  con- 
tention was  that  he  believed  from  all  the 
circumstances,  the  appearance  of  the  purchas- 
er, his  size,  etc.,  that  he  was  over  21  years 
of  age,  and  that  be  was  acting  In  good  faith 
In  selling  the  beer  to  him.  It  was  also  the 
fact,  proved  ui)on  the  trial,  that  he  had 
known  the  purchasing  witness  for  5  or  6 
years,  and  the  younger  Dewberry,  who  was 
then  16  years  of  age.  These  matters  bore 
upon  the  good  faith  of  defendant  In  selling 
beer,  and  tended  to  Impeach  his  theory  that 
he  believed  the  purchasing  party  was  over  21 
years  of  age.  In  addition  this  was  part  of 
the  transaction— res  gestae. 

The  court  charged  the  jury,  among  other 
things:  "The  law  imposes  upon  the  state  the 
burden  of  proving  that  defendant  knowingly 
sold  spirituous,  vinous,  or  intoxicating  liquors 
to  Henry  Dewberry,  knowing  him  to  be  un- 
der the  age  of  twenty-one  years,  and  the  law 
requires  the  defendant  to  exercise  such  dis- 
cretion In  making  sales  of  spirituous,  vinous, 
or  Intoxicating  liquors  to  any  other  person  as 
a  person  of  ordinary  diligence  and  discretion 
would  have  exercised  under  the  same  or  un- 
der similar  circumstances."  A  charge  of  sim- 
ilar import  was  held  erroneous  in  Reynolds 
V.  State,  32  Tex.  Cr.  R.  36.  22  S.  W.  18.  In 
order  to  justify  a  conviction  under  this  pe- 
culiar statute,  the  seller  must  sell  knowingly, 
and  this  means  that  he  must  sell  the  liquor 
knowing  the  person  to  be  a  minor.  It  Is 
not  necessary  here  to  discuss  what  may  or 
may  not  constitute  knowledge. 

Appellant  requested  a  charge  which  was 
perhaps  In  rather  strong  languiagG,  but  pre- 
sented his  only  defense,  to  wit,  that  is,  his 
good  faith  In  selling  the  liquor  to  the  minor 
believing  hhn  to  be  21  years  of  age.  What- 
ever the  court  may  have  thought  about  the 
facts,  the  evidence  was  before  the  Jury  set- 
ting up  this  defensive  matter,  and  the  court 
not  only  failed  to  give  such  a  charge,  but  re- 
fused the  special  charge,  and  In  addition  gave 
the  charge  above  criticised.  Before  defend- 
ant could  be  convicted,  he  must  have  sold  the 
liquor  to  the  boy  knowing  him  to  be  under 
the  age  of  21  years.    If  he  believed  he  was 

21  years  of  age  or  over,  under  such  facts  as 
come  under  his  observation  or  of  which  he 
was  aware,  then  he  would  be  entitled  to  an 


acquittal;  for  in  that  case  he  would  not  be 
guilty  of  knowingly  seOlng  to  a  minor. 

Because  of  the  wrors  discussed,  the  Judg- 
ment la  reversed  and  the  cause  remanded. 


BERRY  V.  STATE.* 

(Court  of  Criminal   Appeals   of  Texas.     Jan. 
21,  190S.) 

ASSAULT  WITH  INTENT  TO  RAPB— CONTINXI- 
ANCB  —  ABSENT  WITNESS  —  DIUOBNCB  — 
STATEMENTS  BT  PROSECUTRIX— RES  GEST^ 
—INTENT— SHFFICIENCT   OF   EVIDENCE. 

1.  A  continaance  of  a  criminal  case  is  prop- 
erly denied  for  want  of  diligence  to  secure  the 
attendance  of  a  witness  resident  in  another 
county,  where  it  is  shown  that  subpoena  was 
issued  to  such  otlier  county  November  2l8t, 
but  that  from  November  16th  to  24th  the  wit- 
ness was  present  at  the  county  of  trial,  and 
stayed  part  of  the  time  with  defendant,  ver- 
dict being  returned  November  2(>th. 

2.  In  a  prosecution  for  assault  with  intent 
to  rape,  evidence  of  statements  made  by  prose- 
cutrix immediately  on  reaching  home  in  a 
prostrated  condition,  after  having  run  three- 
quarters  of  a  mile  to  escape  her  assailant,  in 
answer  to  questions  propounded  by  her  mother, 
that  the  person  assaulting  lier  was  accused, 
and  that  he  was  dressed  iu  certain  fashion  and 
rode  a  horse  of  a  certain  color,  is  admissible, 
the  statements  being  part  of  the  res  gestae. 

3.  Evidence  in  a  prosecution  for  assault  with 
intent  to  rape  considered,  and  held  to  sustain 
a  tinding  of  intent  in  making  the  assault  to 
commit  that  crime. 

Appeal  from  district  court,  Eidwards  coun- 
ty; I.  L.  Martin,  Judge. 

James  Berry  was  convicted  of  assault  witli 
Intent  to  rape,  and  appeals.    Affirmed. 

W.  O.  Linden  and  H.  C.  Fisher,  Jr.,  for  ap- 
pellant. Robt  A.  John,  Asst  Atty.  <3en.,  for 
the  States 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  commit  rape,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  three  years. 

Appellant  presented  an  application  for  con- 
tinuance for  the  want  of  the  testimony  of 
Elmo  Hobbs,  alleged  to  reside  in  Bandera 
county.  It  is  alleged  that  on  Novemb»  21, 
1902,  he  caused  subpoena  to  issue  to  said 
coimty  for  witness  Hobbs  to  appear  Instanter, 
which  subpoena  was  deposited  by  the  clerk 
on  said  date  in  the  post  office  at  Rock 
Springs,  with  proper  postage  affixed,  and  has 
not  been  returned  to  court  The  appUcatloa 
Insists  that  the  testimony  was  material.  In 
this:  That  the  prosecutrix,  Gladys  Jarvis, 
has  sworn,  and  It  is  presumed  she  will  again 
swear,  that  defendant  assaulted  her  just 
about  sunset,  and  that  defendant  will  be  able 
to  prove  by  witness  John  Hobbs  that  about 
two  hours  before  sunset,  on  the  day  upon 
which  the  assault  is  alleged  to  have  been 
committed,  he  and  the  said  John  Hobbs  were 
together  at  Leakey,  and  were  together  about 
an  hour,  and  left  together,  or  about  the  same 
time;    and  that  John  Hobbs  walked  across 

*Reliearing  denied  February  26,  190L 
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his  field  to  talB  hay  camp,  having  engaged  de- 
fendant to  assist  In  baling  bay,  and  defend- 
ant went  around  on  horseback,  in  company 
with  the  two  Payne  boys,  until  he  reached 
the  gate  entering  the  field  in  which  said  hay 
camp  was  situated;  and  that  said  John 
Hobbs  conld  see,  and  did  at  frequent  inter- 
Tals  see,  defendant  from  the  time  defendant 
started  around  to  said  gate  until,  he  entered 
the  same;  and  that  during  said  time  defend- 
ant did  not  commit  the  -assault  herein  char- 
ged against  him;  that  defendant  and  said 
John  Hobbs  reached  the  hay  camp  about  the 
same  time,  and  It  was  then  about  one-half 
hoar  before  sundown;  and  that  soon  after 
reaching  said  camp  John  Hobbs  sent  defend- 
ant and  his  son,  Elmo  Hobbs,  to  water  some 
horses,  and  they  returned  about  dark.  By 
Elmo  Hobbs  defendant  will  be  able  to  prove 
that  from  the  time  he  and  defendant  left  said 
hay  camp,  some  minutes  before  sundown, 
until  after  dark,  he  was  with  defendant  con- 
tinuously, and  during  said  time  defendant 
made  no  assault  upon  prosecutrix,  Gladys 
Jarvls,  and  did  not  meet  or  see  prosecutrix; 
that  said  testimony  will  be  a  complete  denial 
of  any  assault  of  any  character  upon  prose- 
cutrix. The  record  shows  that  witness  John 
Hobbs  was  not  Introduced,  although  present. 
The  district  attorney  filed  a  controverting 
affidavit,  setting  up  the  fact  that  the  applica- 
tion does  not  show  diligence  to  obtain  the 
presence  of  Elmo  Hobbs;  that  witness  Elmo 
Hobbs  came  to  Rock  Springs  on  November 
16,  1902,  and  remained  there  continuously  un- 
til November  24,  1902,  and  was  frequently 
about  and  in  the  courthouse  during  said  time, 
and  that  during  said  time  said  Elmo  Hobbs 
camped  with  defendant,  James  Berry,  and 
with  his  father,  John  Hobbs,  Lon  Welch,  and 
others;  that  he  did  not  leave  the  town  of 
Rock  Springs  until  the  nlomlng  of  November 
24,  1002.  The  verdict  of  the  Jury  was  ren- 
dered on  November  2eth.  We  think  the  state 
is  correct  in  its  position  that  no  diligence  was 
shown.  In  the  light  of  this  record,  the  testi- 
mony is  not  probably  true. 

The  second  bill  of  exceptions  complains  of 
the  following:  "Mrs.  Jarvls,  mother  of  prose- 
cutrix, Oladys  Jarvls,  testified  that  when 
Gladys  reached  home  on  the  evening  of  the 
alleged  assault,  a  distance  of  three-fourths 
mile  from  where  the  alleged  assault  took 
place,  she  fell  down  on  her  knees  at  the  gate 
of  her  home;  she  was  crying,  and  was  very 
much  excited  and  exhausted,  and  when  she 
(her  mother)  reached  her  she  could  scarcely 
speak;  that  witness  asked  Gladys  what  was 
the  matter,  and  she  said  a  man  had  run  her 
on  horseback,  and  had  got  off  of  bis  horse, 
and  had  caught  her  by  the  arm  and  put  his 
band  over  her  mouth,  and  that  she  bad  got- 
ten loose  from  him  and  run  all  the  way 
home."  The  state's  counsel  contended  that 
all  that  Gladys  said  at  the  time  to  her  moth- 
er was  only  a  part  of  the  res  gestse,  and 
offered  to  prove  by  Mrs.  Jarvls,  In  addition 
to  the  above,  who  Gladys  said  the  party  was 


that  assaulted  her,  and  the  details  of  the  as- 
sault,-as  well  as  description  of  the  party  and 
the  color  of  the  horse  he  was  riding.  To 
this  last  offered  testimony  defendant  object- 
ed, for  the  stated  reasons  that,  in  prosecution 
for  rape  and  assault  to  rai>e,  the  law  permits 
the  state  to  go  no  further  In  giving  evidence 
of  the  complaint  of  prosecutrix  than  to  prove 
that  she  made  complaint,  the  dme  she  made 
complaint,  and  the  person  to  whom  she  made 
complaint,  and  that  the  law  does  not  permit 
the  state  to  prove  the  details  of  her  state- 
ment, nor  the  person  whom  she  charges  with 
the  offense,  and  because  said  proffered  testi- 
mony is  hearsay,  and  prejudicial  to  defend- 
ant, and  was  too  remote  to  be  admissible  as 
a  part  of  the  res  gestse;  and  furthermore 
urged  as  an  objection  that  the  ability  of  pros- 
ecutrix to  give  a  detailed  description  of  the 
party  alleged  to  have  assaulted  her,  and  the 
horse  he  rode  and  the  clothing  he  wore,  was 
evidence  of  the  fact  that  It  was  not  spon- 
taneous statement  growing  out  of  the  trans- 
action itself,  but  showed  evidence  of  consid- 
eration. The  court  overruled  the  objection, 
holding  the  testimony  res  gestee,  and  the  wit- 
ness was  permitted  to  state  that  at  said  time 
and  place  said  Gladys  said,  in  addition  to  her 
other  statement,  that  the  man  who  assaulted 
her  was  James  Berry,  and  that  her  mother 
asked  her  If  she  was  sure  It  was  James  Ber- 
ry, and  she  answered  she  was  sure  of  it,  and 
that  she  had  run  all  the  way  home;  that 
witness  asked'  her,  "What  on  earth  did  you 
run  all  the  way  forT'  and  she  said  that  she 
was  afraid  he  would  run  after  her  and  catch 
her  again;  that  her  mother  did  then  and 
there  ask  her  how  the  party  was  dressed, 
and  Gladys  stated  bow  he  was  dressed;  and 
also  she  asked  her  the  kind  of  horse  he  was 
riding,  and  in  answer  stated  the  kind  of 
horse  he  was  riding.  To  this  last  offered  tes- 
timony defendant  objected  for  the  reasons 
stated.  We  think  this  testimony  was  admis- 
sible as  a  part  of  the  res  gestse.  It  appears 
that  Gladys  had  run  three-fourths  of  a  mile, 
was  excited,  crying,  and  lying  prostrate  on 
the  ground,  when  her  mother  reached  her. 
This  statement  was  continuous  replies  to 
questions  asked  by  her  mother.  It  precludes 
any  premeditation,  and  shows  that  sponta- 
neity which  Is  one  of  the  requisites  of  res 
gestse  evidence.  The  court  did  not  err  in  ad- 
mitting this  testimony.  Freeman  v.  State, 
40  Tex.  Cr.  App.  545,  46  S.  W.  641,  51  S.  W. 
230;  Castillo  v.  State,  31  Tex.  Cr.  App.  145, 
19  S.  W.  802,  37  Am.  St  Rep.  794. 

Appellant  Insists  "that  the  evidence  is  not 
sufficient  to  warrant  the  finding  that  the  as- 
sault. If  made,  was  made  with  the  specific  In- 
tent to  rape  or  to  have  carnal  intercourse 
with  the  prosecutrix;  the  only  evidence  upon 
that  Issue  being  that  of  prosecutrix,  substan- 
tially as  follows:  That  she  was  on  her  way 
home  from  Leakey,  and  met  defendant,  Jim 
Berry,  in  the  road.  After  he  passed  her  on 
the  way  to  Leakey,  she  looked  back,  and  saw 
him  on  the  outside  of  Fisher's  gate,  about  80 
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yards  from  tbe  gate,  standing  by  his  horse, 
making  a  cigarette,  and  saw  him  tightening 
his  saddle  girth,  and  that  later  be  overtook 
her  in  the  road,  and  came  near  runnbig  over 
her  on  horseback,  and  she  became  frighten- 
ed, and  ran  out  of  tbe  road  to  escape  tbe 
horse.  Defendant  got  off  his  horse,  and 
when  she  bad  run  two  or  three  steps  farther 
he  caught  her  by  tbe  left  arm,  and  asked  her 
whose  little  girl  she  was,  and  he  told  her  she 
was  Gladys  Jarvla  That  while  he  was  run- 
ning ber  on  tbe  horse  she  said  to  blm,  'Jim, 
what  do  you  mean;  I  will  tell  my  papa  on 
you;'  and  he  said,  'My  name  is  not  Jim,  my 
name  is  Slorer;  and  yoa  don't  know  where 
I  live;'  and  she  told  him  she  did  know  him, 
that  bis  name  was  Jim  Berry,  and  that  she 
screamed  when  be  caught  hold  of  ber,  and 
that  he  put  his  hand  over  ber  montb,  and 
she  jerked  loose  from  him  and  fell  on  the 
ground,  and  he  caught  bold  of  her  and  raised 
ber  up,  and  she  screamed  and  pulled  loose 
again  and  fell  on  the  ground,  and  that  she 
did  not  remember  anything  more  until  she 
had  gotten  some  distance  on  her  road  home, 
and  heard  a  cow  bawling,  and  that  was  tbe 
first  thing  she  knew,  and  did  not  know  bow 
long  she  lay  on  the  ground.  That  this  was 
all  that  was  said  by  either  herself  or  defend- 
ant. Her  mother  testifies  that  when  she  re- 
turned home  ber  drawers  were  badly  torn, 
but  tbe  record  does  not  show  when  they 
were  torn."  Appellant's  contention  would 
lead  to  the  conclusion  that  bef  dre  there  could 
be  an  assault  to  rape  there  must  be  evidence 
going  to  show  a .  specific  Intent  to  rape  or 
contemplated  rape.  The  court  properly  char- 
ged the  Jury,  and  these  circumstances  were 
amply  sufficient  for  the  Jury  to  conclude  that 
appellant  had  such  specific  intent  We  think 
their  verdict  was  warranted  by  the  evidence. 
The  judgment  Is  affirmed. 


McPADIN  V.  STATE. 

(Court   of  Criminal  Appeals  of  Texas.     Feb. 
11,  1908.) 

CRIMINAL   PROSBCDTION— RIGHT   TO   CONTIN- 
UANCE!. 

1.  Code  Or.  Proc.  art  567,  which  provides 
that  "lu  aU  cases  the  defendant  shall  be  al- 
loM-ed  two  entire  days,  exdnsive  of  all  frac- 
tions of  a  day,  after  hu  arrest  and  during  the 
tsrm  of  the  court  to  file  written  jpleadlngs,"  is 
mandatory;  and  where  the  original  proseco- 
tioD  aKainst  defendant  was  dismifised,  and  a 
new  complaint  and  Information  filed,  defendant 
was  entitled  to  the  two  days,  especially  where 
there  were  additional  counts  in  the  informa- 
tion; and  this  notwithstanding  that  the  new 
<-ounts  related  to  the  same  transaction,  and 
merely  charged  different  methods  of  commit- 
ting it 

Appeal  from  Somervell  county  court;  J. 
G.  Adams,  Judge. 

James  McFadln  was  convicted  of  crime, 
and  appeals.    Beversed. 

Martin  &  George,  for  appellant  Howard 
Martin,  Asst  Attj.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
aggravated  assault  and  battery,  and  fined 
150,  and  given  one  montb  in  tbe  county  jail. 

The  only  question  we  deem  necesaaiy  to 
be  considered  is  the  first  bill  of  exceptions, 
whldi  Is  to  tbe  effect:  "The  complaint  and 
information  were  filed,  and  defendant  arrest- 
ed, and  tbe  trial  commenced,  on  tbe  Stta  day 
of  August,.  1802,  and  that  thereafterwards. 
on  the  same  day,  and  within  one  hour  of 
the  time  of  the  filing  of  the  same,  tbe  case 
was  called  by  the  court  for  announcements: 
and  tbe  state,  by  ber  counsel,  announced 
'Beady,'  whereupon  the  court  demanded  that 
tbe  defendant  announce.  Defendant  asked 
and  demanded  of  tbe  court  that  be  be  allow- 
ed two  full  days  in  which  to  file  written 
pleadings  before  bflng  called  upon  to  an- 
nounce, which  request  and  demand  the  court 
In  all  things  refused  and  denied,  and  re- 
quired defendant  to  announce  then,  to  all 
Of  which  action  of  the  court  defendant  ex- 
cepted." The  court  appends  tbe  following 
explanation  to  the  bill:  "On  tbe  16th  day 
of  June,  1902,  complaint  was  made  a^inst 
defendant,  charging  him  with  aggravated  as- 
sault upon  S.  N.  Parham  on  June  14,  1902, 
and  said  complaint  was  filed  and  the  cause 
docketed  on  the  county  court  docket  of  Som- 
ervell county  as  No.  591.  Tbe  defendant 
was  arrested  under  said  complaint  on  tbe 
leth  day  of  June,  1902,  and  gave  bond  for 
bis  appearance  before  this  court,  which  con- 
vened August  4,  1902.  By  agreement  wltb 
defendant's  attorneys  and  tbe  county  attor- 
ney, said  cause  was  set  for  trial  on  August 
8th.  On  said  day  the  county  attorney  filed 
a  new  complaint  and  information,  covering 
the  same  transaction  as  the  old  one,  but  tbe 
information  contained  two  additional  counts, 
but  all  relating  to  the  same  transaction,  bat 
simply  charging  different  methods  of  com- 
mitting the  same  assault  The  state  an- 
nounced 'Ready'  under  tbe  new  complaint 
and  information.  Under  tbe  foregoing  facts, 
I  did  not  think  that  the  defendant  had  any 
right  to  two  days'  notice  of  tbe  new  papers 
filed,  when  that  was  the  only  grounds  of 
postponement  urged."  Article  667,  Code  Cr. 
Proc.,  provides,  "In  all  cases  tbe  defendant 
shall  be  allowed  two  entire  days,  exclusive 
of  all  fractions  of  a  day,  after  bis  arrest 
and  during  the  term  of  the  court  to  file  writ- 
ten pleadings."  This  statute  Is  mandatory, 
and  applies  In  all  cases;  and  It  is  not  neces- 
sary for  the  appellant  to  make  known  to 
the  court  what  character  of  written  plead- 
ings be  may  desire  to  present  or  that  he 
desires  to  present  any  written  pleadlng;s. 
The  statute  is  intended  to  afford  taim  the 
opportunity  to  prepare  for  trial,  to  examine 
the  legal  questions  involved  in  the  case,  and 
to  determine  whether  any  pleadings  are  nec- 
essary, and  decide  upon  his  course  as  to  tbe 
trial.  Bvans  v.  State,  86  Tex.  Cr.  R.  S2,  35 
S.  W.  169;  Whitesides  v.  State  (decided  at 
the  present  term)  71  S.  W.  969.  When  the 
prosecution  was  dismissed,  and  new  com- 
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plaint  and  Information  filed,  It  becomes  a 
new  case  In  court.  This  la  especially  true  In 
Tlew  of  the  statement  In  the  bill  of  excep- 
tions tbat  there  were  additional  counts  in 
tbe  Information  than  those  contained  In  the 
previous  Information.  However,  we  do  not 
think  this  would  make  any  difference,  but 
appellant  would  be  entitled  to  the  two  days, 
nnder  tbe  statute,  under  any  conditions. 
Therefore  It  follows  that  the  trial  court  erred 
In  not  extending  this  statutory  rule  to  ap- 
pellant when  requested. 

For  the  error  discussed,  the  Judgment  is 
reversed  and  the  canse  remanded. 


WHITE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 

1902.) 

MURDBR  —  SECOND   DEGRBB  —  CONVICTION  — 
FIRST    DEGREE— INSTRUCTION— PROPRIKTT— 
MANSI.AUOHTER  —  SUFPICIENCT      OF      BVI- 
DBNCB— TIME  FOR  TAKING  OBJECTION. 
L  In  a  prosecutioo  for  murder  in  the  second 
degree,  it  is  not  error  to  charge  on  murder  in 
the  first  degree  in  giving  a  complete  exposition 
of  the   elements  of  murder  in  the  second  de- 
gree. 

2.  In  a  prosecntiun  for  murder,  the  evideooe 
showed  an  altercation  and  encounter  between 
accosed  and  a  third  person,  wherein  accused 
was  Icnocked  down.  Tne  parties  left  the  bouse, 
and  accused,  who  was  nearsighted  and  had  lost 
his  eyefrlasses,  returned  and  fired  tbroagb  the 
door,  killing  an  innocent  person.  The  court  in- 
structed ou  murder  in  the  second  degree  and 
nianalanghter;  making  accused's  guilt  to  de- 
pend on  the  condition  of  his  mind  at  the  time 
he  shot,  as  he  supposed,  at  his  recent  opponent. 
Held,  that  it  was  not  reversible  error  to  also 
instmct  ou  murder  in  the  first  degree)  the 
jury  having  returned  a  verdict  of  guilty  in  the 
second  degree. 

3.  An  instruction  that  if  accused  killed  the 
person  shot  intentional^,  but  at  the  time  of 
doing  so  was  laboring  under  such  passion  as 
to  deprive  him  of  a  deliberate  mind,  he  was 
gnilty  of  murder  in  the  second  degree,  was 
proper,  as,  if  he  shot  the  person,  not  mistak- 
ing her  for  his  recent  opponent,  the  crime  could 
not  be  reduced  to  manslaughter. 

4.  In  a  prosecution  for  homicide,  the  court 
Instructed  that  if  the  jury  believed  accused 
was  struck  and  knoclted  down  by  K.,  and  that 
sach  blows  produced  pain  or  bloodshed,  and 
that  accused  lost  his  eyeglasses,  without  which 
his  sight  was  impaired,  and  that,  when  he 
arose,  blood  was  running  from  the  wounds 
produced,  and  be  started  to  leave  the  house, 
and  got  to  the  front  doOr,  and  then  turned  and 
fired  "with  the  intent  and  believing  that  be 
was  shooting"  E..  who  was  in  the  house,  and 
that,  at  the  time  he  shot,  accused  was  in  such 
passion  as  to  render  him  incapable  of  cool  re- 
flection, he  would  be  guilty  of  manslaughter, 
though  he  killed  an  innocent  person.  Held,  that 
the  charee  was  not  objectionable  as  making  a 
conjunction  or  combination  of  circumstances 
essputiul  to  the  reduction  of  the  homicide  to 
manslaughter. 

5.  Evidence  in  a  prosecution  for  homicide 
ronaidered,  and  held  to  support  a  verdict  of 
mnrder  in  the  second  degree. 

On  Motion  for  Rehearing. 

6.  Code  Cr.  Proc.  art  728,  provides  that, 
where  it  appears  on  defendant's  appeal  that 
any  of  the  requirements  of  tbe  eight  preceding 
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articles  (relative  to  the  charge  of  the  court) 
have  been  disregarded,  the  judgment  shall  be 
reversed,  provided  the  error  is  excepted  to  at 
the  time  of  the  trial.  Held,  in  a  prosecution 
for  homicide,  that  it  was  too  late,  on  a  mo- 
tion for  rehearing  of  the  appeal,  to  urge  for 
the  first  time  that  the  evidence  did  not  show 
decedent's  death  to  have  resulted  from  the  in- 
jury inflicted  by  accused,  rather  than  from  im- 
proper medical  treatment. 

Appeal  from  district  court,  Dallas  county; 
Chas.  F.  Clint,  Judge. 

Enoch  White  was  convicted  of  murder  In 
tbe  second  degree,  and  appeals.  Affirmed, 
and  motion  for  rehearing  overruled. 

Tbomas,  Spellman  &  Richardson  and  Robt. 
B.  Seay,  for  appellant  Robt  A.  John,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  mnrder  in  the  second  degree,  and  given 
10  years  In  tbe  penitentiary. 

The  charge  of  the  court  is  criticised  In  tbe 
motion  for  new  trial '  because  the  Issue  of 
murder  in  the  first  degree  was  submitted. 
This  was  not  error.  It  Is  usually  necessary 
to  charge  on  murder  In  tbe  first  degree,  to  a 
complete  exposition  of  tbe  elements  of  mur- 
der in  the  second  degree.  Simmons  v.  State, 
28  Tex.  App.  653,  5  S.  W.  208.  It  may  also 
be  stated,  in  reply  to  this  proposition,  that  an 
acquittal  was  bad  as  to  murder  tn  the  first 
degree.  Where  this  Is  tbe  result  unless  the 
submission  of  a  charge  In  regard  to  the  high- 
er phase  of  the  homicide  leads  to  Injurious 
results  in  regard  to  the  phase  of  tbe  case 
upon  which  the  conviction  is  obtained,  it  is 
not  reversible  error.  This  is  not  tbe  case 
;  here.  The  evidence  discloses  tbat  tbe  homl- 
i  dde  occurred,  practically,  under  the  follow- 
ing state  of  case:  Appellant  and  Knight, 
in  the  bouse  where  the  homicide  occurred,  en- 
gaged In  an  angry  altercation  of  words,  lead- 
ing to  a  blow  from  Knight,  which  knocked 
appellant  to  the  floor,  causing  pain  and  blood- 
shed. The  parties  immediately  separated; 
appellant  going  out  of  the  front  door,  and 
Knight  tbe  rear.  The  witnesses  disagree  as 
to  the  time  Intervening  between  this  difficulty 
In  the  bouse  and  the  firing  of  the  fatal  shots, 
but,  as  we  understand  the  record,  no  witness 
places  Knight  In  the  bouse  at  the  time  of  the 
homicide.  Appellant  testified  tbat  be  had 
lost  his  glasses,  without  wbich  be  was  imable 
to  distinctly  identify  one  person  from  an- 
other at  the  distance  from  wblcb  tbe  firing 
occurred.  Appellant,  after  passing  out  of 
tbe  bouse  (at  what  time,  as  before  stated.  Is 
uncertain,  but  some  time  after  leaving  tbe 
bouse),  fired  Into  tbe  bouse  through  the  door 
from  which  be  bad  emerged.  Tbe  first  shot 
took  effect  in  the  left  rear  portion  of  Willie 
Casey's  head,  killing  her  Instantly.  Deceas- 
ed, Walker  (another  woman),  was  sitting  in 
a  chair  diagonally  across  and  tn  front  of  Willie 
Casey.  Upon  the  first  report  of  the  pistol 
she  Jumped  up,  and  appellant  Immediately 
fired  upon  her,  and  shot  her  through  the  stom- 
ach.   No  witness  places  Knight  In  the  bouse 
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at  the  time,  and  the  testimony  all  showa  that 
he  was  not  there.  He  testified  himself  that 
he  had  reached  another  street,  some  dis- 
tance away,  at  the  time  of  the  shootLng. 
The  court  charged  the  Jury  with  reference  to 
murder  in  the  second  degree  and  manslaugh- 
ter. In  reference  to  murder  In  the  second 
degree,  the  charge  made  appellant's  guilt  de- 
pend upon  the  condition  of  his  mind  at  the 
time  he  shot,  as  he  supposed,  at  Knight,  as  It 
did,  also,  In  the  charge  on  manslaughter  on 
the  theory  of  mistaking  the  women  for 
Knight.  No  exception  was  taken  to  this, 
and  the  charges  in  these  respects,  as  given, 
are  correct. 

Under  the  state's  case  above  given,  the 
court  further  charged  the  Jury:  "If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  did  shoot  and  kill  said 
Sallle  Walker,  not  by  mistake,  but  Inten- 
tionally, but  that  at  the  time  of  doing  so  he 
was  laboring  under  such  a  passion  as  de- 
prived him  of  the  power,  at  the  time  he  form- 
ed that  intent  to  kill  her,  to  do  so  with  a  con- 
siderate and  deliberate  mind,  then  he  would 
be  guilty  of  murder  in  the  second  degree." 
This  charge  Is  correct.  If  the  jury  should 
ascertain  from  the  facts  that  appellant  shot 
Sallle  Walker,  not  intending  to  shoot  Knight, 
or  the  individual  he  supposed  to  be  Knigbt, 
then  the  question  of  manslaughter  was  elimi- 
nated. In  other  words,  in  order  for  him  to 
have  been  guilty  of  manslaughter,  his  mind 
should  have  been  laboring  under  the  impres- 
sion that  he  was  shooting  at  Knight,  and  not 
at  the  woman  he  killed,  for,  if  he  shot  and 
killed  her,  however  much  excited  his  mind 
may  have  been  by  adequate  cause  brought 
about  by  Knight,  it  would  be  murder  in  the 
second  degree.  She  had  not  produced  ade- 
quate cause,  and  had  not  been  the  occasion 
of  Its  production,  or  sudden  passion  which 
would  have  rendered  his  mind  incapable  of 
cool  reflection.  The  statute  settles  this  ques- 
tion. Therefore  the  court  was  correct  in  giv- 
ing the  ch'arge  of  which  complaint  is  made. 

The  court  gave  a  further  charge  upon  man- 
slaughter—In substance,  that  if  the  Jury  be- 
lieved that  appellant  was  struck  and  knocked 
down  by  Knight,  and  that  such  blow  or  blows 
prodticed  pain  or  bloodshed,  and  that  at  the 
time  he  was  using  eyeglasses,  and  that  said 
glasses  were  removed  from  his  eyes,  and  that 
without  such  glasses  his  sight  was  Impaired, 
and  that,  when  he  arose  to  his  feet,  blood  was 
running  from  the  wounds  produced,  and  he 
started  to,  and  did,  leave  the  house,  and  go 
to  the  front  door,  and  that  when  he  reached 
that  point,  or  thereabouts,  he  turned  and 
fired  his  pistol,  with  the  Intent  and  believing 
that  he  was  shooting  at  Knight,  and  that, 
when  he  left  the  room  In  which  he  was 
knocked  down,  the  said  Knigbt  was  in  said 
house,  and,  at  the  time  defendant  shot,  he 
was  in  such  passion,  of  either  anger,  rage,  or 
sudden  resentment  or  terror,  that  rendered 
his  mind  incapable  of  cool  reflection,  and  that 
he  believed   said   Knight   was   still  in   the 


bouse  when  he  shot,  and  that  it  was  his  in- 
tent to  kill  Knight,  and  not  Sallle  Walker, 
then  he  would  be  guilty  of  manslaughter. 
The  criticism  is  tliat  it  makes  the  conjunc- 
tion or  the  combination  of  circumstances  es- 
sential to  the  reduction  of  the  homicide  to 
manslaughter.  We  do  not  so  understand  this 
charge.  These  are  the  facts  relied  upon  to 
reduce  the  homicide  to  the  grade  of  man- 
slaughter. If  these  facts  existed,  as  stated, 
the  Jury  should  have  convicted  of  maaslaugh- 
ter.  In  other  words,  we  believe  this  was  a 
pertinent  application  of  the  law  to  the  facts. 
If  be.  In  leaving  the  house,  left  Knight  at  the 
place  of  the  difficulty,  upon  reaching  the  door 
began  firing,  believed  Ejiight  was  still  at 
the  point  where  he  (appellant)  was  linocked 
down,  and  shot  on  account  of  the  blow,  and, 
his  mind  being  enraged  to  the  point  of  being 
incapable  of  cool  reflection,  he  thought  be 
was  shooting  at  Knigbt,  but  shot  the  woman 
Sallle  Walker  and  killed  her,  the  killing  would 
be  manslaughter;  but  if  he  shot  the  woman, 
recognizing  that  she  was  a  woman,  and  not 
Knight,  he  was  guilty  of  murder  In  the  sec- 
ond degree.  We  believe  these  questions  have 
been  pertinently  and  fairly  submitted  by  the 
court's  charge. 

Appellant  insists  that  self-defense  should 
have  been  submitted.  There  Is  no  testimony 
Indicating  the  question  of  self-defense.  Ap- 
pellant contends  that,  If  he  believed  at  the 
time  he  turned  and  began  firing  that  Knight 
was  following  him  up  and  continuing  the  as- 
sault, it  would  be  self-defense.  It  is  not  nec- 
essary to  discuss  this  question,  as  there  are. 
no  facts  in  the  record  which  indicate  that  ap- 
pellant believed  Knight  was  following  him. 
All  the  testimony  shows  that  he  went  In  the 
opposite  direction. 

It  Is  also  suggested  that  the  evidence  is  not 
sufficient  to  support  the  conviction.  We  have 
stated  enough  of  the  testimony  to  indicate 
there  is  no  merit  in  this  proposition. 

The  Judgment  Is  affirmed. 

On  Rehearing. 
(Feb.  25,  1903.) 

The  Judgment  was  afllrmed  at  the  Tyler 
term,  1902,  and  comes  before  us  now  on  re- 
hearing. The  flrst  two  grounds  of  the  mo- 
tion are  sufficiently  disposed  of  in  the  original 
opinion,  and  we  see  no  reason  to  diange  cm 
views. 

The  third  ground  of  the  motion,  which  la 
raised  for  the  first  time  In  this  motion  for 
rehearing,  is  that  the  evidence  raises  the 
question  that  appellant's  shot  did  not  neces- 
sarily bring  about  the  death  of  deceased,  but 
it  may  have  been,  and  probably  was,  brought 
about  by  the  negligence  of  the  physician. 
It  is  contended  that  the  witness  put  on  the 
stand  by  the  state  testified  that  this  wound 
was  not  inevitably  or  necessarily  fatal,  and 
that  the  death,  perhaps,  was  brought  about 
by  the  failure  of  the  deceased  to  permit  an 
operation.    The  deceased  woman  was  shot 
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by  appellant  througb  tbe  bowela,  and  at  the 
time  he  shot  the  woman  he  thought  he  was 
Bhooting  another  person,  by  the  name  of 
Knight,  with  whom  he  had  shortly  before  had 
a  difficulty.  We  do  not  believe  the  testi- 
mony jnstlfles  the  raising  by  appellant  of  the 
proposition  stated.  But  under  the  constmc- 
tlon  placed  on  article  728,  Code  Cr.  Proc,  It 
Is  too  late,  anyway,  to  suggest  snch  matters 
to  this  comt  for  the  first  time  after  apx>eal. 
It  was  not  even  raised  or  suggested  until  this 
motion  for  rehearing.  The  writer  has  not 
agreed  to  this  construction  placed  on  said  ar- 
ticle, bat  it  is  now  the  law;  and,  even  if 
there  was  merit  in  appellant's  contention,  it 
is  too  late  to  urge  It  at  this  late  day.  • 
The  motion  for  rehearing  is  overraled. 


BARti  v.  STATB. 

(Conrt  of  Criminal   Appeals  of  Texas.     Feb. 
11,  1903.) 

SELLING   LIQUOR   TO   MINORS— EVIDBNCB— 
AQB  OF  PROSEiCUTOR— OPINIONS. 

1.  In  a  prosecution  for  selling  liquor  to  a 
minor.  It  was  not  error  to  allow  witnesses  for 
the  state  to  give  their  opiuioua  to  the  effect 
that,  judging  from  his  appearance,  size,  etc., 
they  would  talce  him  to  be  from  18  to  20  years 
of  age. 

Appeal  from  Hood  connty  court;  Phil  Jack- 
son, Judge. 

Hal  Earl  was  convicted  of  selling  liquor  to 
a  minor,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  selling  liquor  to  a  minor,  and  fined 
146. 

Appellant  complains  that  the  state  was  per- 
mitted to  prove  by  certain  witnesses  their 
opinions  as  to  the  age  of  prosecutor,  from 
bis  appearance,  size,  etc.,  and  that  from  his 
personal  appearance  they  would  take  him  to 
be  from  18  to  20  years  of  age.  This  charac- 
ter of  evidence  has  been  held  to  be  admissi- 
ble. Garner  v.  State,  28  Tex.  App.  561,  13 
S.  W.  1004;  Jones  v.  State,  32  Tex.  Cr.  K. 
108,  22  S.  W.  149;  Eari  v.  State,  86  S,  W. 
839,  4  Tex.  Ct  Rep.  337.  The  court  gave  a 
sufficient  charge  on  the  statute  as  to  the  re- 
quirement on  the  part  of  the  state  to  prove 
knowledge  by  appellant  at  the  time  of  the 
sale  of  the  minority  of  the  prosecutor,  and  It 
was  not  necessary  to  give  the  requested  chaise 
on  this  snbject.  Slaughter  v.  SUte  (Tex.  Cr. 
App.)  21  S.  W.  247.  The  evidence  Is  amply 
sufficient  to  support  the  finding  of  the  Jury. 
Scblnnacher  v.  State  (Tex.  Cr.  App.)  45  S. 
W.  802;  Wuertemburg  v.  State  (Tex.  Cr. 
.\pp.)  51  S.  W.  944;  Earl  T.  State,  66  S.  W. 
839,  4  Tex.  Ct.  Rep.  337. 

The  Judgment  is  affirmed. 

ft  Sea  Ciimlnat  Law,  vol.  14,  Cent  DIff.  i  10431; 
Istoxlesting  Uquors,  vol.  M,  Cent.  Dig.  t  at. 


HENNINGBBRQ  v.  STATB. 

(Onrt  of  Criminal  Appeals  of  Texas.    Feb.  11, 

1903.) 

RECEIVING    STOLEN    aOODS— SUFFICIENCY    OF    . 
EVIDENCE.  * 

l.In  a  prosecution  for  receiving  and  con- 
cealiug  stolen  goods,  the  evidence  examined 
and  held  insufficient  to  sustain  a  conviction  for 
failing  to  show  that  the  goods  were  received 
from  the  person  named  in  the  indictment. 

2.  Where  the  indictment  charges  the  receiv- 
ing and  concealing  of  stoleu  goods  from  a  cer- 
tam  person,  the  e'ndence  must  correspond  there- 
with. 

Appeal  from  BUlls  county  court;  J.  E.  Lan- 
caster, Judge. 

Sam  Heunlngbcrg  was  convicted  of  crime, 
and  appeals.    Reversed. 

J.  B.  Blsland,  S.  P.  Skinner,  J.  A.  Beall,  and 
J.  C.  Muse,  for  appellant.  Howard  Martin, 
Asst  Atty.  Oen.,  for  the  State. 

BROOKS.  J.  Appellant  was  convicted  of 
receiving  and  concealing  10  pounds  of  brass, 
of  the  value  of  10  cents  per  pound,  the  same 
being  the  property  of  J.  J.  Doran,  and  his 
punishment  assessed  at  a  fine  of  $100,  and 
30  days'  confinement  In  the  cotmty  Jail. 

Griffin  testified  that  he  sold  appellant,  <« 
April  1,  1902,  some  old  brass;  that  he  got 
the  brass  from  the  railroad  shops  at  Ennls; 
that  appellant  was  in  the  Junk  business,  buy- 
ing old  scrap  Iron,  bottles,  brass,  etc.;  that 
he  heard  appellant  would  buy  brass.  Ap- 
pellant told  witness  if  be  would  go  to  the 
romidhonse  and  railroad  shops  he  could  get 
brass,  and  also  told  witness  to  break  the 
brass  up,  as  he  (appellant)  was  afraid  he 
would  be  caught  with  It;  that  Cox  and  Hunt- 
er were  present  when  defendant  told  him  to 
break  it  up,  and  to  chisel  the  letters  off  the 
brass.  If  any  were  on  it,  before  they  brought 
It  to  him.  Witness  went  to  the  ralhroad  yard 
and  got  some  brass.  There  was  a  ditch  be- 
tween the  repair  track  and  the  dump  pile; 
that  the  ditch  seemed  to  be  filled  up  with 
trash  from  the  shops  and  roundhouse,  and 
this  Is  where  witness  got  the  brass.  In  that 
dump  pile  were  old  pieces  of  old  rubber  hose, 
waste,  cinders,  and  the  cleanings  from  the 
shop,  and  In  It  were  little  brass  rings,  and 
little  chunks  of  brass  about  an  Inch  and  a 
half  long  and  three-fourths  of  an  Inch  In 
diameter,  and  pieces  of  broken  car  boxes, 
and  other  scraps  of  broken  brass.  This  Is 
where  witness  got  most  of  the  brass  he  sold 
appellant,  except  some  old  car  boxes  picked 
up  along  the  track  between  the  passenger 
depot  and  the  roundhouse.  That  witness  is 
about  17  years  of  age,  and  took  the  brass  in 
the  daytime  while  everybody  was  working 
around  the  shops,  and  did  not  try  to  dodge 
or  conceal  himself;  that  he  took  It  because 
he  thought  the  railroad  had  no  use  for  It, 
and  had  thrown  it  away;  that  the  brass  was 
all  worn,  and  witness  thought  It  had  been 
discarded.  Witness  did  not  take  any  new 
brass.    Appellant  ottered  to  furnish  a  wagon 
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to  haul  th«  brass  off  If  we  would  get  the 
horse.  Appellant  came  to  witness'  house 
with  his  wagon  to  get  some  brass  piled  up 
In  the  jcard.  Hunter  and  Ck>x  were  both 
there  at  the  time;  and  when  he  got  the 
brass  In  the  wagon  be  told  us  to  cover  It 
up  with  sacks,  so  no  one  could  see  It,  as  he 
did  not  want  any  one  to  know  that  he  had  It. 
We  went  to  Hunter's  house,  and  got  some 
brass  there.  Witness  has  never  been  indict- 
ed or  arrested  for  stealing  this  brass.  The 
brass  witness  sold  at  that  time  to  defend- 
ant was  gotten  about  noon;  the  railroad  men 
were  working  around  there,  and  saw  him  pick 
It  up,  and  no  one  told  him  not  to  take  it. 
That  he  sold  defendant  brass  several  times; 
some  of  the  brass  was  branded  "H.  &  T.  C.  B. 
B."  Frank  Cox  testified  to  having  sold  brass 
under  the  same  circumstances  that  Griffin  tes- 
tified to.  At  the  time  defendant  told  Grif- 
fin to  cover  the  brass  in  the  wagon.  Cox 
states  he  supposed  he  did  this  because  he 
waa  ashamed  for  people  to  see  him  haul- 
ing it  Hunter  testified  that  he  helped  the 
two  witnesses  Grlffln  and  Cox  get  brass  In 
and  around  the  railroad  track,  and  out  of 
tl;e  waste  pile  near  the  roundhouse.  Wit- 
ness stated  that  they  broke  the  brass  as  di- 
rected by  defendant,  and  the  pieces  they 
broke  were  among  the  pieces  appellant  got 
at  Griffin's  house.  Boy  Johnson,  a  newsboy 
on  the  Houston  &  Texas  Central  Railroad, 
testified  that  defendant  offered  him  50  cents 
at  first,  and  finally  $2,  If  he  would  swear 
that  it  was  not  railroad  brass  that  the  boys 
brought  home.  This  was  after  defendant 
was  indicted.  Witoess  refused  to  swear 
what  appellant  desired  him.  Doran  testified 
that  be  was  master  mechanic  for  the  Hous- 
ton &  Texas  Central,  and  In  charge,  control, 
and  management  of  the  roundhouse,  yards, 
shops,  and  all  cars  and  engines  for  said  road 
at  Bnnis;  that  on  June  1st  he  saw  Bruce 
Keech  take  a  piece  of  brass  out  of  the  box 
by  the  roundhouse.  Witness  followed  him, 
and  be  went  to  the  house  of  defendant  He 
had  the  brass  In  a  sack.  Witness  watched 
the  premises  of  defendant '  and  on  Monday 
following  saw  the  brass  In  a  barrel  in  his 
stable.  After  that  went  to  the  stable  and 
examined  the  brass,  and  recognized  a  lot  of 
railroad  brass  In  the  barrels.  Defendant  bad 
six  or  eight  barrels  of  brass  In  his  stables. 
Some  of  them  were  headed  up,  and  two  were 
opened  after  defendant  was  arrested.  Wit- 
ness picked  out  and  identified  something  like 
2,000  pounds  of  brass  that  was  railroad  brass, 
and  Identified  it  as  the  property  of  the  Hous- 
ton &  Texas  Central  Bailroad  Company. 
Some  of  It  was  whole  brass,  and  some  of  it 
broken  to  pieces;  cannot  say  that  any  of 
the  brass  was  the  brass  Griffin,  Hunter,  and 
Cox  sold  to  defendant  This  is  substan-' 
tially  the  state's  case.  The  indictment  char- 
ged that  appellant  received  from  Taylor  Grif- 
fin 10  pounds  of  brass,  of  the  value  of  10 
cents  per  pound,  the  property  of  J.  J.  Doran, 
the  special  owner.    However,  Doran  swears 


that  he  cannot  Identify  any  of  the  tnrass 
found  In  the  barrels  or  In  the  possession  of 
appellant  as  the  brass  that  Grifiln  delivered 
to  appellant  nor  Is  there  any  corroboration 
of  testimony  of  Griffin,  Cox,  and  Hunter, 
who  are  accomplices.  In  the  absence  of  this 
proof,  the  evidence  la  Insufficient  Where  the 
Indictment  charges  the  receiving  and  conceal- 
ing of  stolen  property  from  a  cotaln  person, 
the  evidence  must  correspond  with  the  allega- 
tions. 

Because  the  evidence  is  insufficient  to  sup- 
port the  verdict  the  judgment  la  lemsed 
and  the  cause  remanded. 


HBNNINGBBBG  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 

190S.) 

RBCBIVINO  BTOLEN  GOODS— BUFFICIBNCT  OF 
BVIDENCB. 
1.  In  a  prosecution  for  receiving  and  conceal- 
ing stolen  property,  where  the  evidence  showed 
that  defendant's  wife,  and  not  defendant  re- 
ceived the  gooda  and  did  not  show  that  he  had 
authorized  ner  to  do  so,  defendant's  conviction 
of  the  offense  waa  not  sustained. 

Appeal  from  Ellis  county  court;  J.  B.  Lan- 
caster, Judge. 

Sam  Hennlngberg  was  convicted  of  crime, 
and  appeals.    Reversed. 

J.  B.  Blsland,  S.  P.  Skinner,  J.  A.  Beall, 
and  J.  C.  Muse,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State 

DAVIDSON,  P.  J.  This  conviction  -was 
obtained  under  an  Indictment  charging  ap- 
pellant with  receiving  and  concealing  28 
pounds  of  brass,  the  same  being  the  property 
of  Doran,  knowing  It  to  have  been  stolen. 
The  punishment  assessed  was  a  fine  of  $100, 
and  30  days'  confinement  In  county  JaiL 

Witness  Bruce  Keach,  when  first  upon  the 
Stand,  testified  that  he  committed  the  tbeft 
of  the  brass  by  agreement  and  under  the 
instructions  of  appellant,  and  subsequently 
sold  the  same  to  him  as  per  previous  agree- 
ment between  them.  Another  witness,  who 
rendered  Keach  assistance  in  carrying  the 
property  to  appellant's  place  of  business,  tes- 
tified that  appellant  did  not  receive  the  prop- 
erty, did  not  pay  for  it  and  was  not  at  home 
when  the  property  was  sold;  but  that  the 
property  was  bought  by  tbe  wife  of  appel- 
lant In  fact  all  tbe  testimony  shows  tbar 
appellant  was  not  at  home  that  day,  and 
could  not  have  bad  tbe  conversation  detail- 
ed by  the  witness  Keach  as  occurring  be- 
tween himself  and  appellant  and  appellant 
did  not  buy  the  property  from  Keach.  After 
witness  Ross  Cook,  who  assisted  Keach, 
bad  testified  that  Mrs.  Hennlngberg  bought 
It  and  appellant  had  nothing  to  do  with  it 
Keach  asked  to  be  recalled,  and  in  obedience 
to  that  request  was  recalled  by  tbe  county 
attorney,  and  again  placed  on  the  stand, 
and  admitted  that  bis  testimony  in  regard 
to  these  matters  was  absolutely,  false,  and 
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tbat  be  did  not  take  tbe  property  at  the 
Instigation  of  appellant,  and  did  not  see  ap- 
pellant daring  the  enthre  day.  And  all  th« 
evidence  on  the  question  ehowa  appellant 
was  not  at  home,  but  was  at  tbe  little  vil- 
lage of  Bristol,  gome  12  miles  away,  and 
had  no  connection  by  word  or  deed  either 
with  fhe  theft  or  receiving  the  property. 
And  it  Is  clearly  shown  that  Mrs.  Henning- 
berg  was  the  purchaser  and  appellant  knew 
nothing  of  the  transaction.  Appellant  was 
carrying  on  what  la  termed  a  "Junk  busi- 
ness"; that  is,  purchasing  old  iron,  brass, 
bottles,  and  things  of  that  sort,  and  selling 
them  again;  and  that  when  he  was  absent 
his  wife  would  make  the  purchases  of  such 
things  of  this  sort  as  were  brought  to  bis 
store  for  sale. 

There  are  several  errors  assigned  which 
would  require  a  reversal  of  the  Judgment, 
but  we  do  not  deem  It  necessary  to  discuss 
them,  as  the  testimony  does  not  support 
the  conviction.  The  conviction  seems  to  have 
been  predicated  upon  the  theory  set  forth  in 
the  court's  charge,  that,  if  Mrs.  Hennlng- 
berg  bought  the  property,  as  the  agent  of  her 
husband,  and  during  his  absence,  it  would 
be  a  purchase  by  the  husband,  and  appel- 
lant therefore  would  be  guilty.  It  is  not 
necessary  to  enter  into  a  discussion  of  tbe 
question  as  to  bow  far  the  act  of  Mrs.  Hen- 
ningberg  would  be  the  act  of  her  husband, 
because  there  is  nothing  In  the  testimony  to 
Indicate  that  Henningberg  had  Instructed  bis 
wife  to  buy  or  receive  and  conceal  stolen 
property.  Tbe  facts  exclude  this  theory. 
Therefore,  the  charge  of  the  court  was  not 
germane  to  any  question  raised  by  the  tes- 
timony. 

Becanse  fhe  evidence  is  not  suflSclent  to 
support  the  conviction,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


BARNES  V.  STATB. 

(Coort  of  Criminal  Appeals  of  Texas.     Feb. 
11,  1903.) 

PVRSOINO    OCCUPATION    WITHOUT    LICENSE— 

BVIDBNCE—SOPFICIENCY— PROOF 

OF  LICENSE   TAX. 

1.  In  a  prosecution  for  pursuing  tbe  occupa- 
tion of  selling  intoxicating  Ugnors  and  medi- 
cated bitters  withont  license,  a  witnes.s  testi- 
fied to  the  purchase  from  defendant  of  medi- 
cine prescribed  by  a  doctor,  and  also  medicine 
not  so  prescribed,  bnt  he  did  not  know  what 
tbe  medidne  was.  Another  testified  that  de- 
fendant had  given  him  whisky  several  times 
during  the  past  year,  but  for  which  no  charge 
was  made.  Another  testified  to  tbe  purchase  of 
bitters.  Another  testified  to  purchases  of  va- 
rious kinds  of  bitters;  that  he  did  not  know 
tbat  the  bitters  were  intoxicating;  that  he 
bought  six  or  eight  bottles  in  one  day  to  sober 
up  on.  Htld  InsulDclent  to  prove  that  defend- 
ant pnrsned  the  occupation  charged. 

2.  In  a  prosecution  for  pursuing  an  occupa- 
tion without  license,  the  state  should  not  mere- 
ly show  the  orders  of  the  commissioners'  court 
levying  the  tax,  but  also,  from  the  mtnntes  of 
tbe  court,  the  amoiwt  of  such  levy. 

T2&W.-1S 


Appeal  from  Aicber  county  coort;  F. 
Licwis,  Judge. 

M.  J.  Barnes  was  convicted  of  pursuing 
tbe  occupation  of  selling  intoxicating  liquors 
without  a  license,  and  appeals.    Reversed. 

Howard  Martin,  Asst.  Atty.  Oen.,  for  the 
SUte. 

BROOKS,  J.  Appellant  was  convicted  of 
pursuing  an  occupation  withont  license,  and 
his  punishment  assessed  at  confinement  in 
the  county  Jail  for  10  days. 

The  only  question  we  deem  necessary  to 
consider  is  the  sufficiency  of  the  evidence  to 
support  tbe  conviction.  Tbe  evidence  ad- 
duced upon  the  trial  Is  substantially  as  fol- 
lows: Joe  Rlnard  testified:  That  defendant 
runs  a  drug  store  at  Dundee.  That  "I  have 
bought  medicine  from  him  that  Dr.  Mat- 
thews prescribed.  I  have  bought  medicine 
from  him  that  Dr.  Matthews  did  not  pre- 
scribe. I  have  bought  medicine  In  bottles. 
I  do  not  know  what  It  was.  I  drank  the 
medldne  I  got  in  bottles."  M.  A  Smith 
testified:  Tbat  he  had  known  defendant 
three  or  four  years,  and  knew  where  his 
place  of  business  is.  In  Dundee,  Archer  coun- 
ty. "I  have  traded  with  him  ever  since  1 
have  been  in  tbe  county.  I  have  never 
bought  whisky  from  defendant  I  have  gone 
Into  bis  place  of  business  and  asked  him  to 
sell  me  a  dram,  and  told  him  I  was  feeling 
badly.  He  said,  'X  cannot  sell  you  a  dram, 
but  I  will  give  yon  one.'  I  have  gotten 
drams  from  him  several  times  during  the 
past  year.  I  run  an  account  with  defend- 
ant I  paid  blm  up  what  I  owed  him  last 
year.  I  do  not  know  whether  he  charged 
me  with  the  whisky  I  got  or  not  (Here 
state's  attorney  exhibited  to  witness  what 
purported  to  be  his  testimony  before  the 
grand  Jury,  and  read  portions  of  it  to  witness 
In  presence  of  the  Jury,  for  purpose  of  re- 
freshing the  memory  of  witness,  to  which 
defendant  objected.)  I  testified  before  the 
grand  Jury.  I  signed  tbat  paper  in  the  grand 
Jury  room.  I  do  not  think  defendant  char- 
ged me  with  the  whisky  I  drank.  If  I  said 
BO  in  tbe  grand  Jury  room,  I  was  mistaken. 
I  am  Illiterate.  Cannot  read  writing.  Can 
only  write  my  name.  I  am  satisfied  I  did 
not  pay  for  the  whisky  I  got  from  defend- 
ant. I  am  friendly  to  defendant  I  have 
brought  him  a  number  of  watermelons  and 
roasting  ears."  Sam  Dlllard  testified:  "I 
Imow  defendant.  Have  been  In  his  place  of 
business  a  number  of  times.  I  have  bought 
bitters  from  him.  I  never  bought  whisky 
from  him."  John  Manton  testified:  "I  know 
the  defendant.  I  never  bought  whisky  from 
defendant  I  have  bought  bitters  from  him. 
I  have  bought  Hostetters,  Indian  Herb,  and 
Attwood's  Bitters  from  defendant  I  do  not 
know  that  these  bitters  are  intoxicating.  1 
bought  six  or  eight  bottles  In  one  day  diving 
tbe  summer  of  1901.  I  bought  them  to  sober 
up  on.  I  got  my  whisky  at  Wichita  Falls." 
Tbe  state  put  In  evidence  tbe  following  or- 
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den  of  the  commlBsloDera;  "(1)  Order  of 
commlsaloncrs'  court,  February  term,  1900, 
levying  occupation  tax  for  the  county  of 
Arcber;  (2)  order  of  commlsalonerg'  court, 
February  term,  1901,  leyylng  occupation  tax 
for  county  of  Arcber;  (3)  order  of  commia- 
sioners'  court,  February  term,  1902,  levying 
occupation  tax  for  county  of  Archer." 

The  Indictment  charged  that  defendant  did 
unlawfully  engage  in,  pursue,  and  follow 
the  occupation  of  selling  spirituous,  vinous, 
and  malt  liquors  and  medicated  bitters  in 
quantities  of  one  gallon,  and  less  than  one 
gallon,  which  said  occupation  was  then  and 
there  made  taxable,  etc.  In  our  opinion,  this 
evidence  is  not  sufficient.  In  the  first  place, 
it  is  not  shown  that  appellant  pursued  the 
occupation  alleged  in  the  indictment,  nor 
does  it  show  what  was  the  tax  levied  by  the 
commissioners'  court,  but  merely  shows  that 
the  order  levying  the  taxes  was  made.  If 
the  commissioners'  comrt  levied  a  tax,  the 
amount  of  sucb  levy  should  be  shown  from 
the  minutes  of  the  court.  If  appellant  pur- 
sued the  occupation,  evidence  should  be  in- 
troduced showing  tbat  be  pursued  such  oc- 
cupation. 

The  evidence  adduced  does  not  make  out 
a  case  of  the  character  charged,  and  for  tbis 
reason  the  judgment  is  reversed,  and  tbe 
cause  remanded. 


THOMAS  V.  STATE.* 

(CJonrt  of  Criminal  Appeals  of  Texas.     Dee. 
11,  1002.) 

ASSAULT     WITH     INTENT     TO     MURDBR— EVI- 
DENCE!—RES   OESTiE— CHARACTER   OF 
WEAPON— INSTRUCTION. 

1.  Defendant,  prosecuted  for  assault  with  in- 
tent to  murder,  had  used  threatening  language 
to  a  third  party  and  bla  companion,  and  even 
drawn  a  knife,  because  he  was  refused  a  bi- 
cycle. Prosecutor  was  not  present  at  the 
time,  and  knew  nothing  of  this  altercation.  A 
few  minutes  afterwards,  and  at  a  place  some 
distance  therefrom,  prosecutor  joined  the  third 
party,  and  shortly  thereafter  they  overtook  de- 
fendant, who  attacked  the  third  party  with 
rocks;  and,  in  attempting  to  prevent  this  at- 
tack, prosecutor  was  stabbed.  Held,  that  evi- 
dence of  the  original  altercation  was  admissi- 
ble as  part  of  the  res  gestae. 

2.  Evidence  showing  that  an  assault  was 
committed  with  a  knife,  and  that  the  wounds, 
which  were  described,  were  severe,  and  aimed 
at  vital  parts,  causing  prosecutor  to  be  con- 
fined for  three  weeks,  justified  an  instruction 
on  assault  with  intent  to  murder,  without  fur- 
ther proof  as  to  the  kind  and  character  of 
knife. 

Appeal  from  district  court,  Dallas  county; 
Chas.  F.  Clint,  Judge. 

E^  Thomas  was  convicted  of  assault  wltb 
Intent  to  murder,  and  appeals.    Affirmed. 

Thomas,  Spellman  &  Richardson,  for  ap- 
pellant. Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

'RebeariDg  denied  Februanr  IS.  1901. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  intent  to  murder,  and 
given  three  years  in  the  penitentiary. 

There  is  but  one  bill  of  exceptions.  Tbe 
court  permitted  tbe  state  to  prove  by  two 
witnesses  (Lee  and  Helena):  Tbat  on  tbe  day 
of  tbe  alleged  assault,  and  a  short  time  prior 
thereto,  they  passed  defendant  on  the  road  In 
West  Dallas.  That  defendant  asked  Lee  to 
let  him  ride  his  bicycle.  That  Lee  asked 
defendant  If  be  did  not  have  a  good  deal  of 
gall,  to  ask  a  white  man  to  let  him  ride  his 
bicycle.  Defendant  answered  "yes";  tbat 
his  father  used  to  drive  a  gall  wagon.  Tbat 
Lee  then  went  on,  passing  Helena,  and  tbat 
defendant,  who  was  accompanied  by  his 
brother,  came  up  with  Helena,  when  the 
latter  remarked,  "Lee  got  the  best  of  you," 
at  wblcfa  defendant  began  to  curse  and  abase 
Helena,  threatening  to  kiU  him,  whereupon 
Helena  told  Lee  to  stop,  which  he  did.  Tbat 
when  the  parties  came  up,  defendant  drew 
a  knife,  or  something  witness  took  to  be  a 
knife.  Tbat  Lee  said  to  defendant.  "You 
negroes  move  on,  now,  or  I  will  hurt  you, 
and  hurt  you  bad."  Tbat  about  this  time 
one  Brltton  drove  up  in  his  wagon,  prosecutor 
Jack  Beer  riding  with  him.  Lee  invited 
Beer  to  get  out  and  go  with  him.  Tbat  Beer 
got  out  of  the  wagon,  and  went  vrith  Lee. 
This  last  occurred  several  hundred  yarda 
from  tbe  place  of  tbe  original  difficulty  be- 
tween Lee  an'd  defendant  with  reference  to 
the  bicycle;  and  Beer,  the  prosecutor,  was 
not  present  at  that  time,  and  did  not  know 
what  then  occurred.  Appellant  objected  to 
tbe  Introduction  of  tbis  testimony  on  the 
ground  that  it  was  extraneous  matter,  and 
could  shed  no  light  on  the  transaction  under 
investigation,  but  was  another  and  different 
offense,  and  was  liighly  prejudicial  to  the 
rights  of  defendant.  The  court  explains  tbe 
admission  of  this  testimony,  and  refusal  to 
strike  it  out,  as  follows:  "That  there  was 
only  a  few  minutes'  time  between  the  con- 
versations testified  about  and  the  ditiiculty 
In  which  Beer  was  hurt;  that  It  was  all 
part  of  tbe  same  transaction,  and  was  ad- 
mitted to  show  tbe  condition  of  the  defend- 
ant's mind,  and  determination  to  engage  in 
trouble  with  anybody,  and  as  evidence  of 
malice  towards  Beer  and  every  other  person 
with  him"— and  refers  to  the  evidence  In  f uU 
as  to  tbe  explanation.  Now,  referring  to 
tbe  evidence,  it  will  be  seen  that  the  difficulty 
all  occurred  about  what  transpired  between 
appellant  and  Lee  when  be  asked  him  to 
let  him  ride  his  bicycle,  and  that  tbe  events 
which  culminated  in  the  difficulty  followed 
in  rapid  succession.  It  is  true.  Beer  joined 
Lee  after  the  first  altercation.  However,  it 
was  but  a  very  short  time  after  Beer  joined 
Lee  before  they  overtook  or  came  up  with 
defendant,  who,  as  they  approached,  was 
armed  with  two  rocks.  He  threw  one  at  Lee, 
striking  his  bicycle,  and  was  in  tbe  act  of 
throwing  the  other,  when  Beer  (prosecutor) 
rushed   upon   him   with  bis   umbrella,   and 
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strack  him  to  prevent  blm  from  throwing 
the  other  rock.  Then  It  was  that  appellant 
cot  Beer.  It  occnra  to  as  that  all  of  this  testi- 
mony waa  admissible  as  a  part  of  the  res 
gestte,  although  Beer  knew  nothing  of  It, 
bat  simply  Interfered  to  protect  his  friend 
from  an  assault,  when  be  himself  was  set 
apon  by  appellant,  and  severely  cut  and 
wounded.  The  state  bad  a  right  to  this 
evidence,  as  showing  the  origin  of  the  dlfS- 
colty — the  cause  of  the  assault  by  appellant 
on  Lee.  It  showed  appellant  In  the  wrong 
from  the  start,  and  while  the  original  transac- 
tion was  onknown  to  the  prosecutor,  Beer, 
what  be  did  know  and  see  when  appellant 
assaulted  the  witness  Lee  authorized  him 
to  Interfere.  What  bad  transpired  before 
showed  the  animus  which  actuated  appellant, 
not  only  with  reference  to  Lee,  but  with 
reference  to  any  one  else  who  might  Inter- 
fere to  prevent  him  from  assaulting  Lee. 
This  was  a  continuous  ditflculty,  and  It  was 
competent  for  the  state  to  show  how  it  be- 
gan. 

Appellant  complains  In  the  motion  for-  new 
trial  that  the  court  erred  In  submitting  the 
assault  with  Intent  to  murder,  on  the  ground 
that  there  waa  no  evidence  of  the  kind  or 
diaracter  ot  the  knife  with  which  the  assault 
was  made,  showing  It  was  a  deadly  weapon. 
There  Is  no  question  that  appellant  had  a 
knife.  In  bis  evidence  he  denies  drawing 
his  knife  in  the  first  altercation,  when  witness 
Lee  testified  as  to  his  drawing  a  knife. 
Though  he  testified  himself,  he  does  not  deny 
catting  prosecutor,  Beer,  with  a  knife.  The 
wounds  Indicate  unmistakably  knife  cuts. 
One  wotmd  was  Inflicted  In  the  right  temple, 
extending  an  inch  and  a  quarter  In  the  di- 
rection of  the  right  eye.  The  other  was  In 
the  left  jaw,  extending  from  the  ear  to  the 
month.  From  the  clrcmnstances  In  which 
this  onslaught  was  made  after  appellant  threw 
the  nx^,  he  must  have  had  his  knife  ready, 
becanse,  before  he  could  throw  the  second 
rock.  Beer  had  interfered  and  struck  him  with 
the  mnbrella.  He  then  Immediately  began 
cutting  Beer  with  what  was  evidently  a  knife, 
though  Beer  did  not  see  the  knife.  From  the 
effect  of  these  wounds,  prosecutor  was  con- 
fined about  three  weks.  The  wounds,  as  ap- 
pears from  the  testimony,  were  severe.  They 
were  aimed  at  a  vital  part  of  prosecutor,  and, 
although  the  evidence  does  not  inform  us  of 
the  size  of  the  knife,  we  can  judge  of  the 
deadly  character  of  the  instrument  from  other 
circumstances  In  the  case.  In  Walters  v. 
State  (Tex.  Cr.  App.)  35  S.  W.  652,  there  was 
DO  proof  of  the  character  of  the  knife,  fur- 
ther than  that  It  was  a  pocket  knife;  but, 
looking  to  the  grievous  character  of  the 
wounds,  and  where  they  were  inflicted.  It  was 
held  that  the  proof  was  sufllcient  to  show  the 
weapon  was  a  deadly  one.  And  for  other 
aotborities,  see  Scott  v.  State  (Tex.  Cr.  App.) 
fi2  S.  W,  419;  Ashton  v.  State,  31  Tex.  Cr.  B. 
479.  21  S.  W.  48.  Judging  from  the  manner 
of  this  assault,  and  from  the  character  of  the 


wounds,  where  they  were  Inflicted,  and  their 
effect  upon  prosecutor,  the  court  was  unques- 
tionably authorized  to  give  a  charge  on  as- 
sault with  intent  to  murder.  The  court  also 
gave  a  charge  on  aggravated  assault  which 
was  proper.  The  Jury,  however,  fonnd  appel- 
lant guilty  of  assault  with  intent  to  murder 
and  we  believe  they  were  authorized  to  do  so. 
The  Judgment  is  accordmgly  affirmed. 


HODQBS  V.  STATE.* 
(Court  of  Criminal  Appenia  of  Texas.    Jan.  28, 

1903.) 

OAMINO— PBRHITTINO  GAHINO  IN  A  HOTIO^ 

INDICJTMBNT— SUFFICIENCY— BVI- 

DBNCB— OBJECTIONS. 

1.  Under  White's  Ann.  Pen.  Code,  art.  879, 
as  amended,  punishing  any  person  playing  any 
game  of  cards  "at  any  house  for  retailing  liq- 
uors, storehouse,  tavern,  inn,  *  *  *  or  at 
any  place  except  a  private  residence  occupied 
by  a  family,"  and  article  3S9,  punishing  one 
who  permits  any  game  prohibited  by  the  chap- 
ter to  be  played  in  a  public  bouse  under  hia 
control,  the  phrase  "a  private  residence  occu- 
pied by  a  family,"  not  entering  into  the  defini- 
tion of  any  of  the  places  mentioned  by  name  in 
the  statute,  an  indictment  charging  defendant 
with  permitting  a  game  of  cards  to  be  played  in 
a  hotel  under  his  control  is  not  defective  for 
failing  to  allege  that  the  hotel  was  not  "a  pri- 
vate residence  occupied  by  a  family." 

2.  The  indictment  is  not  defective  for  failing 
to  describe  the  room  in  which  the  game  was 
played  as  a  public  room  of  the  hotel,  the  fact  of 
the  game  having  been  played  in  a  private  room 
being  a  matter  of  defense. 

3.  Objection  on  appeal  in  a  prosecution  under 
White's  Ann.  Pen.  Code,  art.  380,  punishing 
the  permitting  of  gaming  in  a  hotel,  that  the 
evidence  showed  that  defendant  was  guilty,  if 
at  all,  of  renting  to  another  a  room  in  the  hotel 
for  gaming  purposes,  was  untenable,  where  de- 
fendant requested  no  instructions  to  that  effect. 

4.  In  a  prosecution  under  White's  Ann.  Pen. 
Code,  art.  389,  for  jrermitting  gaming  in  a  ho- 
tel, the  evidence  showed  that  the  room  where 
the  game  was  played  was  rented  by  the  month, 
but  was,  like  other  rooms  in  the  hotel,  under 
the  control  of  defendant;  he  having  ingress  and 
egress  to  it  for  the  purpose  of  supervising  it 
and  keeping  it  in  order.  A  bed  was  found  in 
the  room,  but  there  was  no  evidence  that  the 
renter  or  any  one  slept  there.  It  also  contained 
a  gambling  outfit.  Held  sufflcient  to  support  a 
conviction. 

Appeal  from  Dallas  county  court;  Ed  S. 
Lauderdale,  Judge. 

Charlie  Hodges  was  convicted  of  permit- 
ting gaming  on  premises  under  his  control, 
and  appeals.    Affirmed. 

ElUson  &  Cohron,  for  appellant  Robt  A. 
John,  Asst   Atty.   Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  permitting  gaming  on  premises  un- 
der his  control,  and  fined  $50,  and  prose- 
cutes this  appeal. 

The  charging  part  of  the  count  In  the  in- 
dictment under  which  he  was  convicted  reads 
as  follows:  "Did  unlawfully  permit  a  game 
with  cards  to  be  played  In  a  room  and  house 

•Rabearlng  dmled  Febmary  »,  1901. 
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under  his  control;  the  said  house  then  and 
there  being  a  public  place,  to  wit,  a  hotel 
inn."  Appellant  made  a  motion  to  quash  the 
indictment  on  several  grounds— among  oth- 
ers, that  under  the  law  as  amended,  and 
under  which  this  indictment  was  brought, 
the  Indictment  should  contain  the  negative 
averment,  to  wit,  that  said  hotel  inn  was  not 
a  private  residence  occupied  by  a  family. 
This  brings  in  review  a  construction  of  the 
amendment  to  articles  379,  381,  White's  Ann. 
Pen.  Code,  on  the  subject  of  gaming,  so  far 
as  they  relate  to  this  question.  It  will  be 
noted  that  article  379,  as  amended,  follows 
the  original  article,  and  includes  every  public 
house  or  public  place  mentioned  by  name 
which  was  contained  in  the  original  article, 
and  then.  In  addition,  makes  it  an  ofTenae 
for  a  person  to  play  a  game  with  cards  at 
any  place,  except  a  private  residence  occupied 
by  a  family;  that  is,  the  portion  of  said 
article  relating  to  this  offense,  as  amended, 
reads  as  follows:  "If  any  person  shall  play 
at  any  game  of  cards  at  any  house  for  re- 
tailing  spirituous  liquors,  storehouse,  tavern, 
inn,  or  other  public  house,  or  In  any  street, 
highway  or  other  public  place,  or  in  any 
outhouse  where  people  resort,  or  at  any  place 
except  a  private  residence  occupied  by  a 
family,  he  shall  be  fined,"  etc.  Now,  the 
question  presented  Is,  does  the  phrase  and 
sentence,  "except  at  a  private  residence  oc- 
cupied by  a  family,"  qualify  or  enter  Into 
the  definition  of  any  of  the  places  mentioned 
by  name  in  -the  amended  statute,  or  Is  it  con- 
fined to  any  other  place,  except  those  places 
mentioned?  We  understand  the  rule  de- 
duced from  the  authorities  is  to  the  effect 
that  if  the  negative  averments  are  contained 
in  the  enacting  clause,  and  are  essentially 
descriptive  of  the  offense,  then  such  negative 
averments  must  be  set  out  in  the  indict- 
ment On  the  contrary,  although  such  nega- 
tive averments  may  be  In  the  enacting 
clause,  still,  if  it  is  not  essentially  descrip- 
tive of  the  offense,  it  need  not  be  set  out 
In  the  indictment  See  State  y.  Duke,  42 
Tex.  455,  and  authorities  there  cited.  Here 
if  It  be  conceded  that  the  exception  of  a  pri- 
vate residence  is  contained  in  the  enacting 
clause,  yet  it  is  not  essentially  descriptive 
of  the  offense  alleged.  Indeed,  the  places 
named,  by  their  very  terms  and  our  under- 
standing of  the  language,  contravene  the 
idea  that  they  are  a  private  residence.  In 
ordinary  parlance,  a  store  or  hotel  or  saloon 
is  not  a  private  residence,  and  the  allega- 
tion of  one  of  these  In  the  indictment  of  It- 
self contravenes  and  negatives  the  idea  that 
it  Is  a  private  residence.  The  repetition  that 
such  a  house  named  is  not  a  private  res- 
idence would  only  be  putting  the  allegation 
in  another  form.  This  construction  is  re-en- 
forced when  we  look  at  the  article  before  its 
amendment  and  since.  Indeed,  the  amend- 
ment, as  shown  above,  was  merely  the  addi- 
tion of  another  clause,  enumerating  other 
places  where  playing  cards  was  inhibited  be- 


sides those  previously  mentioned;  and  in  con- 
nection with  the  clause  added,  naming  other 
places,  we  find  the  exception  of  a  private 
residence.  This  is  the  addition  of  another 
clause  to  the  statute,  and  the  qualification  oi 
limitation  Is  found  In  and  refers  to  that 
clause  alone.  The  views  above  expressed  are 
further  re-enforced  when  we  recur  to  the 
fact  that  article  380  is  left  unrepealed  by 
the  amendment,  and  this  article  enters  into, 
qualifies,  and  explains  the  public  houses  men- 
tioned in  article  379;  and,  in  ova  view,  article 
ST9,  as  to  the  public  bouses  and  places  nam- 
ed, is  left  by  the  amendment  as  it  previoosly 
existed. 

The  Indictment  here  set  out  alleging  that 
the  permitted  game  was  played  at  a  botd 
under  the  control  of  appellant  etc.,  under 
the  former  decisions  of  this  court,  was  a 
proper  indictment  charging  the  offense. 
O'Brien  v.  State,  10  Tex.  App.  644.  In  Weiss 
v.  State,  16  Tex.  App.  432,  it  was  held  that 
"room"  and  "house"  are  not  synonymous 
terms,  and,  if  the  Indictment  here  merely 
charged  a  room  attached  to  said  hotel,  it 
should  have  been  further  described.  For  oth- 
er authorities  on  this  proposition,  see  White's 
Ann.  Pen.  Code,  {  621.  However,  we  un- 
derstand the  Indictment  does  not  designate 
any  particular  room,  but  alleges.  In  general 
terms,  that  the  playing  was  at  a  hotel.  In 
Comer  v.  State,  26  Tex.  App.  509,  10  S.  W. 
106,  it  was  held  that  ordinary  rooms  of  a 
hotel,  not  used  or  occupied  by  guests,  are 
public  rooms,  and  do  not  become  private 
when  rented  temporarily  and  used  for  the 
purpose  of  playing  cards.  We  understand  our 
decisions  on  this  subject  to  hold  that,  where 
it  is  alleged  that  a  game  of  cards  was  played 
at  a  hotel,  it  Is  suffldent.  If  it  was  a  prt- 
vate  room  of  the  hotel,  this  is  a  defensive 
matter,  which  may  be  shown  by  the  defend- 
ant If  a  room  of  a  hotel  is  taken  by  a 
guest  for  a  night  or  a  day,  or  as  a  residence 
for  a  time,  this,  under  the  law  as  it  for- 
merly stood,  might  become  a  private  room, 
and  so  not  within  the  terms  of  the  Inhibition 
of  the  statute. 

However,  appellant  contends  that  the  proof 
here  showed,  if  any  offense,  not  the  offense 
of  permitting  a  game  of  cards  to  be  played 
In  a  hotel  under  his  control,  which  is  in- 
hibited under  article  388,  but  the  indictment 
according  to  the  evidence,  should  have  been 
brought  against  appellant  luider  article  390, 
for  renting  a  room  of  a  hotel  for  the  purpose 
of  gaming.  On  this  subject  we  are  referred 
to  Borchers  v.  State,  31  Tex.  Or.  R.  617,  Vl 
S.  W.  192.  We  would  observe  that  no  charge 
was  asked  by  api>ellant  on  this  subject,  and, 
it  being  a  misdemeanor.  If  appellant  beUeved 
the  evidence  authorized  such  a  charge,  be 
should  have  requested  it  With  us  It  is  sim- 
ply a  question  as  to  whether  or  not  there  is 
sufficient  evidence  to  sustain  the  allegatioa 
that  the  game  was  permitted  in  a  hotel,  or 
a  room  of  a  hotel,  under  appellant's  con- 
troL    While  the   record   discloses   that   the 
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toom  or  rooms  of  the  hotel  where  the  play- 
ing occurred  were  rented  by  the  month  to 
Carroll,  yet  the  evidence  further  dlBcloees 
that  these  rooms  were,  like  other  rooms  of 
the  hotel,  under  the  control  of  appellant,  and 
there  is  no  evidence  showing  that  they  were 
of  a  private  character.  True,  a  bed  was 
found  in  the  room,  but  no  testimony  that 
Carroll  or  any  one  else  ever  slept  in  that 
bed.  In  the  same  room  was  a  gambling  out- 
fit, a  table,  and  the  paraphernalia  required 
to  play  the  game  of  poker.  Appellant  super- 
intended this  room,  as  he  did  the  other  rooms 
of  the  hotel,  and  had  Ingress  and  egress  to 
It  for  the  purpose  of  supervising  and  keep- 
ing it  in  order.  His  rental  of  the  room  was 
not  inconsistent  with  his  character  of  land- 
lord. Therefore  we  hold  that  the  evidence 
was  ample  to  sustain  the  conviction  on  that 
branch  of  the  case. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


TAYLOR  V.  STATE,* 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 

1903.) 

LIQUORS— SALB  OF  INTOXICANT— BVIDBNCE>- 
SUFFICIENCY  —  COMPLAINT  —  SIONATURB  — 
AFFIDAVIT— FAILURE  TO  FILE— OBJECTION. 

1.  Code  Clv.  Proc.  art  277,  subd.  4,  requires 
that  a  complaint  for  a  violation  of  the  local 
option  law  shall  be  signed  by  the  affiant,  if  he 
is  able  to  write  his  name,  and  otherwise  by  his 
mark.  What  i>urported  to  be  the  signature  to  a 
complaint  consisted  of  the  affiant's  name,  there 
being  between  his  given  name  and  the  other  a 
ipace.  above  which  was  the  word  "his."  and  be- 
low which  was  the  word  "mark,"  but  there 
was  no  mark  in  the  space.  Beld  that,  In  the 
absence  of  any  showing  that  affiant  was  nnable 
to  write  his  name,  it  would  be  presumed  that 
it  was  signed  by  affiant. 

2.  On  a  prosecution  for  violation  of  the  local 
option  law,  an  objection  that  the  clerk  of  t^e 
county  court  had  not  placed  his  file  mark  on 
the  affidavit  or  information,  made  on  motion  to 
arrest  the  judgment  and  on  a  motion  for  a  new 
trial,  ia  too  late. 

3.  Where,  on  a  prosecution  for  violation  of 
the  local  option  law,  the  state's  evidence  shows 
that  the  purchaser  of  the  alleged  intoxicant 
from  accused  became  intoxicated  from  drink- 
Idk  it,  hot  accused  testifies  that  the  liquid  was 
cider  made  from  nonintoxicants,  the  evidence  is 
sufficient  to  sustain  a  finding  that  the  liquid 
was  an  intoxicant. 

Appeal  from  CoUln  county  court;  J.  H. 
Faulkner,  Judge. 

Will  Taylor  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Jones  &  Eastham,  for  appellant  Robt  A. 
Jolm,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25,  and  20 
days'  confinement  in  the  county  jail. 

Among  other  things,  the  motion  for  new 
trial  attacks  the  complaint  and  information 
(1)  because  the  complaint  was  not  sworn  to 
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aa  required  by  the  statute;  and  (2)  that  nei- 
ther the  complaint  nor  information  were  ever 
filed  In  the  county  court.  Article  277,  Code 
Civ.  Proc.,  sets  out  the  requisites  of  a  com- 
plaint, the  fourth  subdivision  of  which  is  that 
"It  must  be  to  writing  and  signed  by  the  af- 
fiant, if  he  is  able  to  write  his  name;  other- 
wise he  must  place  his  mark  at  the  foot  of 
the  complaint"  The  record  shows  the  com- 
plaint was  sworn  to  and  subscribed  before 
the  county  attorney  on  the  5th  of  May,  1902, 
and  on  that  day  filed  by  W.  S.  Terrell,  jus- 
tice of  the  peace  of  precinct  No.  1,  Collin 
county.  We  find  the  signature,  or  what  pur- 
ports to  be  the  signature,  to  the  complaint, 

bis 
in  this  language:    "John        Stede."    It  does 

mark 
not  show  that  affiant  maCe  his  mark,  and  we 
are  asked  to  presume,  because  the  expresslcoi 
"his  mark"  is  found  In  connection  with  bis 
name,  that  therefore  he  was  unable  to  write 
his  name,  and  that  there  was  an  omission 
In  not  slgntog  it  by  Ids  mark.  If,  as  a  mat- 
ter of  fact,  he  did  not  write  his  name,  this 
should  have  been  shown.  Where  a  party  re- 
lies upon  matters  of  fact  to  quash  a  com- 
platot  toformatlon,  or  indictment,  the  verity 
of  the  fact,  if  it  exists,  must  be  shown  by 
the  attacking  party.  The  presumption  of 
regularity  obtains,  unless  the  contrary  is 
shown.  In  matters  of  this  sort,  when  attacked 
to  motion  for  new  trial,  or  to  arrest  of  judg- 
ment, or  on  appeal. 

As  the  record  is  presented  to- us,  the  affi- 
davit and  information  were  not  filed  by  the 
.clerk  of  the  county  court;  that  Is,  bis  file- 
mark  was  not  placed  on  either  Instrument 
The  point  was  made  in  motion  to  arrest  the 
judgment,  as  well  as  In  motion  for  new  trial, 
that  this  was  fatal  to  the  conviction.  This 
matter  comes  too  late  after  conviction.  It 
should  have  been  urged  to  limine.  The  same 
rule  applies  In  regard  to  filing  affidavit  and 
toformatlon  as  In  case  of  Indictment.  The 
court,  therefore,  did  not  err  in  overruling  this 
contention.  Jessel  v.  State  (Tex.  Cr.  App.)  57 
R  W.826. 

It  is  also  contended  that  the  evidence  ia 
not  sufficient  to  support  the  conviction.  The 
state's  evidence  shows  that  the  purchaser  of 
the  tatoxlcnnt  from  appellant  became  very 
much  Intoxicated  from  drinking  It— so  much 
so  that  he  was  arrested  and  confined,  and 
subsequently  punished.  Appellant  contends 
that  the  liquid  he  sold  was  elder  manufac- 
tured In  the  town  of  McKlnney  out  of  non- 
intoxicants,  and  that  no  amount  of  it  conld 
produce  totoxicatlon.  If  the  state's  testi- 
mony is  true— and  the  jury  believed  it— the 
liquid  sold  was  intoxicating,  for  there  is  no 
question  that  the  purchaser  drank  it  and  be- 
came very  much  totoxlcated,  and  he  swears 
that  this  is  the  liquid  that  produced  the  In- 
toxication. Under  this  state  of  case,  this  court 
Is  not  authorized  to  reverse  the  judgment 

There  being  no  error  to  the  record,  the  Judg- 
ment is  affirmed. 
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WINFIELD  T.  STATE, 

(Court  of  Cpiminal  Appeals  of  Texas.    Feb.  UU 
1903.) 

CRIMINAL    LAW  —  REASONABLE    DOUBT  —  IN- 
STRUCTION—ACCOMPUCE— DEFINITION  OF 
ACCOMPLICBS— ALIBI— INSTRUCTION. 

1.  The  court  instructed:  "The  defendant  U 
presumed  to  be  innocent  ontil  his  guilt  is  estab- 
lished to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt,  and  unless  you  are  so  satis- 
fied, find  him  not  guilty."  Held,  that  the 
charge  practically  embodied  the  law  of  reason- 
able doubt,  and  was  not  subject  to  objection 
that  it  failed  to  charge  that  if  the  jury  had  a 
reasonable  doubt  they  must  acquit. 

2.  An  instruction  on  alibi  which  charged, 
"If  you  have  a  reasonable  doubt  of  the  pres- 
ence when  and  where  the  offense  was  commit- 
ted, if  any  was  committed,  of  the  defendant, 
then  find  him  not  guilty,  while  awkwardly 
worded,  was  sufflcieut 

3.  One  who  keeps  watch  while  another  bar> 
glarizes  a  house  is  an  accomplice. 

4.  Where  the  evidence  shows  that  a  witness 
was  au  accomplice,  and  the  court  tells  the  jury 
that  he  was  such,  it  is  not  necessary  to  give  • 
charge  defining  the  law  of  accomplice. 

5.  An  instruction  that  a  certain  witness  is  an 
accomplice  is  not  prejudicial  to  the  accused. 

6.  Where  the  evidence  conclusively  shows 
that  a  certain  witness  is  an  accomplice,  an  in- 
struction that  such  witness  is  an  accomplice  la 
not  erroneous  as  on  the  weight  of  the  evidence. 

On  Behearing. 

7.  An  instruction  that  accused  is  "presumed 
to  the  innocent  until  his  gnilt  is  established  by 
the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  and  unless  yon  are  so  satisfied,  fiud  him 
not  guilty,"  is  not  snch  error  as  to  authorise  a 
reversaL 

Appeal  from  district  court,  Harris  county; 
J.  K.  P.  oniasple.  Judge. 

Ed  Winfleld  was  conTlcted  of  burglary, 
and  he  appeals.    Affirmed. 

B.  T.  Branch,  for  appellant  Bobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
burglary,  the  punishment  assessed  being  five 
years  in  the  penitentiary. 

The  first  ground  of  appellant's  motion  is 
that  the  court  erred  In  falling  to  charge  the 
Jury,  If  they  had  a  reasonable  doubt  of  de- 
fendant's guilt,  they  must  acquit  The  court 
charged  as  f<dlow8:  "The  defendant  Is  pre- 
sumed to  be  innocent  until  his  guilt  is  es- 
tablished to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt  and  unless  you  are 
so  satisfied,  find  him  not  guilty."  While 
we  commend  the  usual  form  of  charging  on 
reasonable  doubt  as  It  eliminates  such  ob- 
jections as  the  one  now  urged,  yet  we  be- 
lieve the  court's  charge  practically  embodies 
the  law  on  this  subject 

Appellant  insists  that  the  court  erred  in 
bis  charge  on  the  law  of  alibi,  which  charge 
is  in  the  following  language:  "If  you  have 
a  reasonable  doubt  of  the  presence  when 
and  where  the  alleged  offense  was  commit- 
ted. If  any  was  committed,  of  the  defendant 
then  find  him  not  guilty."    While  this  charge 
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Is  awkwardly  worded,  we  Qiink  it  is  soffl- 
clent 

Appellant  also  insists  that  the  court  orred 
in  not  defining  an  accomplice.  The  court 
charged  the  jury  as  follows:  "Yon  are  cbar- 
ged  that  the  witness  John  Sims  is  an  ac- 
complice, and  you  cannot  convict  defendant 
on  his  testimony,  unless  corrob<x«ted  by  oth- 
er evidence  tending  to  connect  defendant 
with  the  offense  committed,  and  tbe  cor- 
roboration is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense."  Witneea 
Johns  Sims  testified  that  he  assisted  appel- 
lant in  burglarizing  the  house,  and  kept 
watch  while  appellant  went  Into  the  house. 
There  ->Tas  no  testimony  disputing  what  be 
said  Id  reference  to  this  matter,  and  bisv 
testimony  In  law  makes  him  an  accomplice. 
In  view  of  the  fact  that  the  court  told  tbe 
jury  that  he  was  an  accomplice,  It  rend«3 
unnecessary  any  charge  defining  the  law  of 
accomplice.  Nor  do  we  think  that  the  charge 
telling  the  jury  that  a  certain  wttness  la  an 
accomplice  Is  Injurious  to  appellant;  nor  Is 
it  upwi  the  weight  of  the  evidence.  We 
have  repeatedly  commended  trial  courts  In- 
structing the  jury  that  a  witness  Is  an  ac- 
complice, where  the  tesUmony  clearly  shows 
that  fact.  If  the  testimony  raises  the  Issue 
merely  of  an  accomplice,  then  it  is  proper 
for  tbe  court  to  submit  this  to  the  Jury  by 
charge;  but  where  tbe  evidence  Is  undis- 
puted going  to  show  that  witness  is  an  ac- 
complice, it  is  not  on  the  weight  of  tbe  evi- 
dence, nor  erroneous,  for  the  court  to  so 
Instruct  the  jury.  Hatcher  t.  State,  05  S. 
W.  97,  3  Tex.  Ot  Bep.  234. 

No  error  appearing  in  the  recOTd,  the  Judg- 
ment is  affirmed. 

On  Behearing. 

(Feb.  25.  190S.) 

Appellant  files  a  motion  for  rehearing,  and 
asks  for  a  certiorari,  insisting  that  in  the 
original  opinion  we  misquoted  the  charge 
complained  of.  Appellant  insists  that  the 
original  charge  read  as  follows:  "The  de- 
fendant Is  presumed  to  the  Innocent  until 
liis  guilt  is  established  by  the  satlsfactlcm  of 
tbe  jury  beyond  a  reasonable  doubt  and  un- 
less yoii  are  so  satisfied,  find  him  not  guilty." 
We  do  not  think  it  necessary  to  grant  the 
writ  of  certiorari  on  a  technical  matt»  of 
this  charactar.  It  would  not  be  such  error 
as  would  authorize  a  reversal  of  this  case, 
concede  tbe  charge  to  be  as  stated.  The 
motion  for  certiorari  is  denied,  and  tba  mo- 
tion for  rehearing  overruled. 


LATHAM  ▼.  BTATBl 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1903.) 

INTOXICATING  UQUORS-ILLBOAL  8AIA-BVI- 

DBNCB-APPBAL-BXCBPTION. 

1.  The  matter  of  surprise  at  testimony  cannot 
be  lomplained  of  on  appeal,  in  the  abaeuce  of 
an  exception. 
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2.  The  Jmy  may  find  that  defendaut  made  a 
aale  of  liqaor,  S.  testifyiiig  that  he  laid  a  half 
dollar  on  defendant's  table,  for  lifhich  defend- 
ant, a  half  hour  later,  turned  over  to  him  a 
Eint  of  whisky,  though  defendant  claimed  that 
e  induced  a  third  person  to  bring  the  whisky 
to  the  designated  point  for  S.'b  benefit 

Appeal  from  Montagne  county  court;    W. 
•W.  Cook,  Judge. 

Bnrt  Latham  'appeals  from  a  conviction. 

AfHfmpil. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Statew 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing the  local  option  law.  The  only  two 
grounds  of  complaint  are  set  out  In  the  mo- 
tion for  new  trial,  to  wit:  (1)  Want  of  suf- 
ficient evidence  to  show  a  sale  of  intoxicat- 
ing liquors;  and  (2)  surprise  at  the  testi- 
mony of  the  witnesses  Newman  and  Smith, 
contradictory  of  appellant's  testimony,  or 
answers  to  questions  propounded  by  the 
county  attorney  at  what  Is  termed  "the  court 
of  inquiry."  In  regard  to  the  second,  it  is 
sufficient  answer  to  state  tliat  no  exception 
was  reserved.  In  regard  to  the  first,  if  the 
Jury  believe  the  testimony  of  the  state  wit- 
ness Slaton,  they  were  autllorized  to  con- 
clude from  the  facts  that  it  was  a  sale  of 
the  liquor  by  appellant  Slaton  testified  tliat 
he  laid  a  half  dollar  on  appellant's  table, 
for  which  appellant,  half  an  hour  later,  turn- 
ed him  over  a  pint  of  whisky.  However, 
appellant  claimed  that  he  induced  a  party 
by  the  name  of  Trammell  to  bring  the  whis- 
ky to  the  designated  point  for  the  benefit 
of  Slaton.  Trammel]  was  not  introduced. 
This  was  peculiarly  a  fact  case.  If  the  jury 
believed  Slaton,  they  were  Justified  in  the 
conviction  of  appellant;  they  could  have  be- 
lieved appellant  and  acquitted  blm.  We  are 
of  opinion  that  the  testimony  is  sufficient, 
and  the  Judgment  is  affirmed. 


Ex  parte  MILLBB.* 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1903.) 

CONVICT    BOND— RELElA.aB— RHICONFINBMENT— 
CONTRACT  BETWEEN  HIRER  AND  JUDOE. 

L  Where  a  convict  bond  is  given,  and  a  pris- 
oner released  from  costody  by  virtue  thereof,  he 
may  nevertheless  be  returned  to  'custody,  by 
agreement  between  the  hirer  and  the  judge. 

Appeal  from  Colorado  county  court;  J.  J. 
Mansfield,  Judge. 

Writ  of  habeas  corpus  by  Pat  Miller,  a 
prisoner  on  the  poor  farm.  Denial  of  dis- 
charge, and  relator  appeals.  Judgment  af- 
firmed. 

Whit  Boyd,  for  appellant  Bobt  A  John, 
Asat  Atty.  cieo,  for  the  State. 

DAVIDSON,  P.  J.  Relator  bad  been  con- 
victed of  a  misdemeanor,  the  fine  and  costs 
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amounting  to  over  $200.  He  was  placed 
upon  the  county  poor  farm,  where  he  re- 
mained 5  days,  when  be  was  taken  out  un- 
der a  convict  bond,  which  was  executed  on 
the  20th  of  April,  1901.  He  remained  out  on 
the  convict  bond  until  about  October  17, 1901, 
when  he  was  returned  by  the  hirer  to,  and 
accepted  by,  the  county  judge.  Relator  was 
again  placed  on  the  poor  farm,  and  remained 
12  days,  when,  at  the  instigation  of  the 
original  hirer  and  relator's  attorney,  Bur- 
ford,  the  county  Judge  agreed  and  permitted 
relator  to  leave  the  county  farm,  for  the 
purpose  of  making  money  to  discharge  the 
balance  of  his  fine  and  costs.  Not  having 
done  so,  be  was  arrested  during  the  month  of 
November,  1902,  under  capias  pro  fine,  and 
on  the  8th  day  of  December  resorted  to  the 
writ  of  habeas  corpus  for  his  discharge. 
The  contention,  as  we  imderstand  the  record, 
is  that  the  convict  bond  having  been  given, 
and  the  relator  released  from  custody  undw 
and  by  virtue  of  it  the  subsequent  return 
by  the  iiir&e  and  the  acceptance  of  relator  by 
the  county  Judge  was  void,  and  that  the 
execution  of  the  convict  bond,  under  the 
facts  stated,  was  of  that  character  which 
could  not  be  abrogated  by  the  act  of  the 
hirer  and  the  consent  of  the  county  Judge. 
We  believe  this  contention  to  be  incorrect 
There  is  no  provision  In  our  statute  which 
prohibits  the  county  Judge  from  receiving 
back  a  convict  after  he  has  been  hired  out, 
or  his  acceptance  of  a  convict  under  the  cir- 
cumstances detailed.  This  is  a  matter  of 
contract,  and,  in  a  general  way,  may  be 
said  to  be  subject  to  the  general  rules  and 
principles  of  contracts,  and,  as  a  method  of 
policy,  may  frequently  be  of  benefit  to  the 
convict  Where  the  convict  has  been  hired 
out  and  escapes,  the  statute  holds  the  hirer 
responsible  for  the  full  amount  of  the  bond, 
unless  the  convict  is  rearrested  and  placed  In 
the  custody  of  the  sheriff  of  the  county  In 
which  he  was  convicted  before  such  bond 
becomes  due;  but  where  this  has  been  done, 
the  hirer  is  only  liable  for  the  time  the  con- 
vict remains  with  him.  But  this  statute 
relates  only  to  convicts  who  escape.  The 
statute  authorizing  the  hiring  of  convicts 
seems  to  be  full  and  ample,  and  leaves  a 
large  discretion  with  the  county  judge  In 
making  these  contracts.  It  does  not  under- 
take to  limit  to  one  character  of  contract 
or  require  an  Indivisible  contract;  that  is.  It 
does  not  undertake  to  require  the  county 
Judge  to  hire  out  convicts,  stretching  over  a 
sufficient  time  to  cover  the  entire  amount  of 
fine  and  costs;  and,  if  it  did,  this  would 
frequently  be  found  to  be  onerous,  and  even 
impossible.  Persons  are  willing  at  times  to 
hire  convicts  for  a  month,  or  for  a  limited 
period,  when  they  would  1^  unwilling  to 
hire  them  for  a  longer  time.  Therefore,  we 
believe  the  county  Judge  did  not  err  In  re- 
ceiving the  convict  back;  and  there  was  no 
eiTor  on  his  part  In  refusing  to  discharge  him 
under  the  writ  of  habeas  corpus.  Inasmuch 
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as  a  auffldent  length  of  time  bad  not  been 
served  to  pay  off  the  fine  and  costs. 
The  Judgment  is  affirmed. 


FULLER  T.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1903.) 

ASSAULT— EVIDENCB. 
1.  Where  a  man  standing  several  feet  froni  a 
woman  makes  a  "kissing  sign"  to  her,  consist- 
ing of  puckering  his  lips  and  smacking  them,  he 
is  not  guilty  ot  an  assault. 

Appeal  from  Parker  comity  court;  D.  M. 
Alexander,  Judge. 

Henry  Fuller  was  convicted  of  an  ag- 
gravated assault,  and  he  appeals.    Reversed. 

Kuteman  &  McKinsey,  for  appellant  B. 
B.  Hood,  for  the  State. 

HENDERSON,  J.  Appellant  was  convlc^ 
ed  of  an  aggravated  assault,  and  his  pun- 
ishment assessed  at  a  fine  of  $25;  hence  this 
appeal. 

The  only  question  Involved  in  this  case 
is  whether  or  not  the  facts  show  an  assault 
The  prosecutrix,  a  girl  about  14  years  of 
age,  was  the  only  eyewitness  to  the  transac- 
tion. Appellant  who  was  a  married  man, 
lived  a  near  neighbor,  and  some  intimacy 
existed  between  the  families,  and  prosecu- 
trix was  in  the  liabit  of  visiting  his  house. 
On  the  particular  occasion  appellant  called 
at  the  house  where  prosecutrix  lived,  to  re- 
turn a  saw  wliich  he  had  borrowed.  Prose- 
cutrix was  engaged  in  sweeping  the  room. 
Appellant  had  some  conversation  with  her, 
and  while  she  was  near  a  table,  sweeping, 
be  walked  up  to  the  table,  and,  as  she 
states,  made  a  "kissing  sign  at  her"— that 
is,  "be  puckered  his  lips  and  smacked  them." 
That  he  did  this  twice,  but  did  not  touch 
her,  and  made  n«  effort  to  kiss  her  or  use 
any  violence.  She  says  that  she  stepped 
back  and  said:  "Now  look  what  you  have 
caused  me  to  do.  I  nearly  broke  ma's 
specks.  If  that  is  the  best  you  can  do,  you 
had  better  go  home."  The  specks  were  ly- 
ing on  the  floor.  After  this  he  left  but  she 
states  that  he  came  back  where  she  was, 
and  told  her  to  say  nothing  about  it;  that 
it  might  make  trouble.  Witness  further 
states  that  appellant  made  no  improper  act 
or  remark  to  her,  and  had  never  said  any- 
thing Improper  to  her.  At  the  time  tills 
occurred  he  was  standing  at  the  side  of  the 
table,  and  she  was  standing  at  the  end  of 
it  l%ls  put  them  some  three  or  four  feet 
apart.  An  assault  Is  defined  to  be  "any  at- 
tempt to  commit  a  battery,  or  any  tlireatening 
gesture  showing  in  itself,  or  by  words  ac- 
companying it,  an  immediate  intention,  cou- 
pled with  the  ability,  to  commit  a  battery." 
ht  appellant  by  bis  acts  Iiad  manifested  any 
j  intention  at  the  time  to  lay  hands  on  prose- 
I  cutrlx  and  to  Idss  her  without  her  consent 


his  acts  and  condaet  would  nnqnestlonably 
have  made  an  assault;  but  we  fall  to  gattier 
from  the  statement  of  what  occurred,  as  con- 
tained in  the  record,  that  he  did  anything 
at  the  time  showing  that  he  intended  to 
take  a  kiss  wlthont  the  consent  of  the  pros- 
ecutrix. What  he  did  could  not  be  constru- 
ed into  any  more  than  asking  prosecutrix' 
to  give  him  a  kiss;  and  even  if  he  had  done 
this,  without  manifesting  some  ulterior  pur- 
pose to  use  violence  to  force  her  to  comply 
with  bis  request  it  would  not  amount  to  an 
assault  for  there  would  be  lacking  the  es- 
sential element  "showing  by  his  acts  and 
f  conduct  an  immediate  intention  to  commit 
a  battery."  It  may  have  been,  and  doubtless 
was,  Improper  for  him  to  make  the  "kissing 
sign"  to  prosecutrix,  as  she  terms  it  or  sug- 
gests that  he  would  like  to  kiss  h»:  but 
this,  under  the  circumstances,  did  not  ren- 
der him  guilty  of  an  assault  Floumoy  v. 
State,  25  Tex.  App.  244,  7  S.  W.  865;  Lee 
V.  State,  34  Tex.  Or.  R.  519,  81  S.  W.  667. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


BRANNAN  t.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1903.) 

E8CAPB1— PERSON  IN  CUSTODT^r-CONVICT. 

L  Under  Pen.  Code,  art.  229,  providing  that 
If  any  person  shall  willfuliy  aid  a  prisoner  to 
escape  from  the  custody  of  an  officer  by  whom 
he  is  legally  detained  on  an  accusation  tor  a 
misdemeanor  he  shall  be  punished  by  fine,  etc., 
a  person  who  has  been  convicted  of  a  misde- 
meanor, and  is  serving  a  sentence  as  a  county 
convict  is  not  in  cnstody  on  an  accnsation, 
within  the  statute,  and  hence  assisting  such  a 
person  to  escape  is  not  a  violation  of  the  stat- 
ute. 

Appeal  from  Hill  county  court;  L.  G.  Hill, 
Judge. 

W.  0.  Brannan  was  convicted  of  aiding  a 
prisoner  to  escape,  and  appeals.     Reversed. 

J.    E.    Clarke,    for   appellant     Robt    A. 
^Jotm,  Asst  Atty.  Oen.,  C.   F.  Oreenwood, 
Co.  Atty.,  and  B.  Y.  Cummlngs,  Asst  Co. 
Atty.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  aiding  a  prisoner  to  escape,  in  viola- 
tion of  article  229,  Pen.  Code,  and  fined  $fiO. 

Article  229,  Pen.  Code,  reads  as  follows: 
"If  any  jfenaa  shall  willfully  aid  a  prisoner 
to  escape  from  the  custody  of  an  officer,  by 
whom  he  is  l^ally  detained  in  cnstody  on 
an  accusation  for  a  misdemeanor,  by  doing 
an  act  calculated  to  tf  ect  that  object,  he 
shall  be  punished  by  fine,"  etc.  Appellant's 
contention  is  that  this  article  has  no  ap- 
plication to  the  facts  adduced  In  evidence, 
and  that  under  the.  testimony  he  is  not  guilty 
of  violating  it  The  uncontroverted  evidence 
is  that  appellant's  principal  had  been  con- 
victed in  three  cases  of  misdemeanor,  and 

'Rehearins  denied  Februarr  2S,  IMIL 


Digitized  by 


Google 


Tex.> 


WHITE  V.  STATE. 


186 


placed  in  ctaarge  of  the  proper  officer,  and 

was  being  worked  upon  the  road  as  a  county 
convict  under  these  convictions  at  the  time 
of  his  escape.  The  state's  contention  Is  that 
the  terms  of  article  229  apply  as  well  to  de- 
fendants after  conviction  as  pending  prosecu- 
tion, and  It  cites  In  support  of  this  article 
240,  Pen-  Code,  which  provides:  "The  word 
•accusatioD,'  as  used  here,  and  in  every  part 
of  this  Code,  means  a  charge  made  In  a  law- 
ful manner  against  any  person,  that  he  has 
been  guUty  of  some  offense,  which  subjects 
him  to  prosecution  In  tJ|p  name  of  the  state. 
A  person  is  said  to  be  'accused'  of  an  of- 
fense from  the  time  that  any  'criminal  ac- 
tion' shall  have  been  commenced  against  him. 
A  legal  arrest  without  warrant;  a  complaint 
to  a  magistrate;  a  warrant  legally  issued; 
and  indictment,  or  an  information,  are  all 
examples  of  'accusation,'  and  a  person  pro- 
ceeded against  by  either  of  these  is  said  to 
be  'accused.' "  As  we  understand  an  "ac- 
cusation" under  our  statute.  It  applies  to  a 
pending  prosecution,  and  when  that  prosecu- 
tion has  been  terminated  in  a  conviction  It 
ceases  to  be  an  accusation  After  a  convic- 
tion or  the  Judgment  of  guilty,  a  party  is 
termed  a  "convict"  when  he  has  accepted 
the  sentence  or  Judgment  of  conviction  as  a 
finality,  which  has  been  adjudged  against 
him  by  the  court  of  last  resort  which  has 
Jnrlsdiction  of  his  case  to  which  he  may 
hare  thought  proper  to  appeal.  Article  27, 
Per..  Code;  Arda  v.  State,  26  Tex.  App.  193, 
9  S.  "W.  686;  Woods  v.  State,  28  Tex.  App. 
490,  10  8.  W.  108;  Jones  v.  State,  82  Tex. 
Or.  A.pp.  135,  22  S.  W.  404  Appellant's  prin- 
cipal had  accepted  the  punishment  awarded 
him,  and  was  serving  out  that  punishment 
at  tbe  time  of  his  escape.  It  was  no  longer 
an  accusation,  but  was  a  conviction,  and  the 
terms  of  article  229,  Pen.  Code,  do  not  apply. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 


FREEMAN  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 

1908.) 

HOMICIDB—SBLF-DBFBNSE— INSTRUCTIONS. 
1.  An  instmction  on  self-defense,  that  the 
qaestion  to  determine  is,  "Was  defendant  in 
prexent  danger  of  death  or  serious  bodily  injury, 
or  were  the  circumstances  such  as  to  afford 
him  rensounble  grounds  to  believe  himself  In 
■ach  danger?  (2)  Was  the  killing  done  in  good 
fiiitb,  to  protect  himself  from  such  danger  or 
threatened  danger?  It  both  these  questions  can 
be  answered  in  the  affirmative,  then  the  killing 
would  be  in  self-defense  and  Justifiable"— is  not 
nroneona  for  using  the  word  "both";  that 
word  referring  to  the  necessary  concurrence  of 
danger  and  good  faith,  and  not  to  the  necessity 
of  apparent  as  well  as  real  danger. 

Appeal  from  district  court,  Cherokee  coun- 
ty; Tom  C.  Davis,  Judge. 

Jim  Freeman  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

C.  B.  Emanuel,  for  appellant  Howard 
Martin,  Aast  Atty.  Gen.,  tor  the  State. 


BROOKS,  J.    Appellant  was  oonvtcted  of 

manslaughter,  and  his  punishment  assessed 
at  four  years'  confinement  in  the  peniten- 
tiary. 

Appellant  complains  of  the  following  por- 
tion of  the  charge  of  the  court,  to  wit: 
"Self-defense  is  founded  upon  the  law  of 
nature,  and  cannot  be  superseded  by  any  law 
of  society;  but  self-defense  is  a  defensive, 
not  an  ofTensive  act,  and  it  must  not  In  any 
case  exceed  the  bounds  of  defense  and  pre- 
vention. There  must  at  least  be  an  apparent 
necessity  to  ward  off  by  force  some  milaw- 
ful  and  violent  attack.  The  Important  ques- 
tion tar  the  Jury  to  determine  Is:  (1)  Was 
the  defendant  in  present  danger  of  death  or 
serious  bodily  injury,  or  were  the  circum- 
stances such  as  to  afford  him  reasonable 
grounds  to  believe  himself  to  be  In  such 
danger.  (2)  Was  the  killing  dome  in  good 
faith,  to  protect  himself  from  such  danger 
or  threatened  danger?  If  both  these  ques- 
tions can  be  answered  in  the  affirmative,  then 
the  killing  would  be  In  self-defense  and  Jus- 
Uflable."  Appellant  contends  that  the  court 
In  this  charge  Instructed  the  Jury  that  there 
must  be  apparent  as  well  as  real  danger, 
both,  before  appellant  would  have  the  right 
to  act  in  his  self-defense.  T.blB  contention 
is  not  correct  as  an  examination  of  the 
charge  will  show  that  the  court  tells  the 
Jury  that  if  the  danger  was  present  or  there 
was  evidence  of  serious  bodily  injury  to  the 
defendant  and  he  in  good  faith  believed  the 
same,  then  he  would  have  the  right  of  self- 
defense.  The  charge  is  not  subject  to  the 
criticism  urged  by  appellant  Isom  Francis 
V.  State  (Tyler  Term,  1002)  70  S.  W.  751. 
There  was  no  error  in  this  charge. 

It  is  not  necessary  to  discuss  the  other 
errors  assigned.  No  error  appearing  la  the 
record,  the  jodgment  is  afOrmed. 


WHITE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1908.) 

THEFT-HISDEUBANOR. 

1.  Defendant,  at  whose  house  were  found  ar- 
ticles taken  from  bis  employer's  store,  no  one 
of  which  was  worth  |60,  is  entitled  to  a  charge 
on  misdemeanor,  on  the  theory  that  the  articles 
may  have  been  taken  at  dlfCereut  times,  he  ad- 
mittiug  the  theft,  but  there  being  no  testimony 
that  all  were  taken  at  one  time,  and  he  having 
had  opportunities  to  take  them  at  various  times. 

Appeal  from  district  court,  Harris  county; 
J.  K.  P.  Gillaspie,  Judge. 

Sam  White  appeals  from  a  conviction. 
Reversed. 

O.  B.  &  A.  E.  Heldlngsfelder,  for  appel- 
lant Howard  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  of  property  over  the  valne  of 
$50,   and  his  punishment  assessed  at  con- 
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flnement  In  the  penitentiary  for  a  term  of 
seven  years;  hence  this  appeal. 

There  Is  bnt  one  assignment  which  need 
be  noticed,  that  is,  the  refusal  of  the  court 
to  submit  a  charge  on  misdemeanor,  based 
on  the  proposition  that  the  property  may  have 
been  taken  at  different  times.  The  facts  as 
shown  by  the  record  bearing  on  this  issoe 
are  as  follows:  Appellant  was  the  employd 
of  prosecutor,  who  owned  a  store,  where 
drygoods  and  articles  of  wearing  apparel 
were  sold.  Appellant  was  found  In  posses- 
sion of  the  articles  described  in  the  indict- 
ment, which  consisted  of  yarlous  articles  of 
clothing— overcoat,  suit  of  clothes,  neckwear, 
cuff  bottons,  collar  buttons,  underwear,  eta 
None  of  these  articles  amounted  in  value  to  as 
much  as  $50,  some  of  them  being  of  as  much 
as  $10  in  value— eUIl  the  majority  of  them 
were  of  small  value.  Appellant,  when  found 
in  possession  of  them,  admitted  the  theft,  but 
there  was  no  testimony  showing  that  they 
were  all  taken  at  one  time.  Appellant  had  an 
opportunity  to  have  taken  them  at  different 
times  during  his  service  with  prosecutor, 
and  the  nature  of  the  articles  and  the  char- 
acter of  the  theft  would  suggest  that  they 
must  have  been  taken  at  different  times. 
On  this  point  prosecutor  testified  as  follows: 
"I  cannot  tell  whether  they  were  taken  all  at 
one  time,  or  a  dozen  different  times.  All  I 
know  Is  that  I  found  them  at  Sam  White's 
house,  and  he  admitted  stealing  them.  No, 
I  cannot  say  that  goods  to  the  amount  of 
$50  or  over  were  taken  at  any  one  particular 
time."  On  this  state  of  facts,  the  court 
should  have  submitted  a  charge  of  misde- 
meanor, as  complained  of  in  appellant's  mo- 
tion for  new  trial.  For  this  error,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


liEEJ  V.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1903.) 

CRIlflNAIi  LAW-APFBALr-RECOaNIZANCa-RB- 
CITALS— SENTKNCB. 
1.  Under  White's  Ann.  Code  Or.  Proc  art.  887, 
providing  that  in  appeals  in  cases  of  misde- 
meanor the  form  of  recognizance  given  therein 
shall  be  sufflcient,  a  recognizance  iu  anch  ap- 
peal which  fails  to  state  or  show  the  punish- 
ment, if  any,  that  was  assessed  against  the  ap- 
pellant, is  insuflScient,  and  the  appeal  will  be 
dismissed. 

Appeal  from  Jack  county  court;  B.  S. 
Blair,  Judge. 

C.  A.  Lee  was  convicted  of  a  misdemean- 
or,  and  appeals.     Appeal   dismissed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  The  Assistant  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  this  ap- 
peal, on  the  ground  that  the  recognizance  is 
defective,  in  this:  that  it  falls  to  state  or 
show  the  punishment.  If  any,  that  was  as- 
sessed against  appellant  in  the  justice  court 


The    motion    is    sustained.     Article    887, 
Whlte'r  Ann.  Code  Cr.  Proc.;  and  see  Hor- 
ton  V.  State,  68  S.  W.  172,  4  Tex.  Ot  B^. 
896,  where  proper  form  is  laid  down. 
The  appeal  is  dismissed. 


MBADOB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11. 

1903.) 

RBSISTINO    OFFICER— WRIT   OB*  SBQUESTRA.- 
TION— BVIDBJICBJ-AFFIDAVIT. 

1.  In  a  trial  for  resisting  an  officer  who  was 
attempting'  to  serve  a  writ  of  sequestration, 
fair  on  its  face  and  Issuing  from  a  proper  court, 
it  was  not  necessary,  l>efore  introducing  the 
writ,  to  prove  a  valid  affidavit  for  the  same. 

2.  A  writ  of  sequestration  which  recites  that 
the  person  malung  the  affidavit  fears  that  the 
one  m  possession  will  remove  the  property  out 
of  the  counts',  or  will  dispose  of  the  same  dur- 
ing the  pendency  of  the  suit,  is  not  an  invalid 
process  for  stating  the  reasons  on  which  it  was 
based  in  the  alternatiye. 

Appeal  from  Johnson  county  court;  W.  D. 
McEoy,  Judge, 

Andrew  Meador  was  convicted  of  resisting 
an  officer,  and  be  appeals.    Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  ^x>secnted 
upon  an  information  and  complaint  for  re- 
sisting an  officer,  and  his  punishment  assess- 
ed at  a  fine  of  $1. 

The  first  bill  of  exceptions  complains  that 
the  state  offered  In  evidence  a  writ  of  seques- 
tration, which  Is  as  follows,  to  wit:  "The 
State  of  Texas.  Justice  Precinct  No.  5.  To 
the  Sheriff  or  Any  Constable  of  Johnson 
County,  Greeting:  Whereas,  S.  S.  Ramsey 
has  made  affidavit  that  Andrew  Meador  un- 
lawfully detains  from  him  one  red  and  white 
cow  with  horns  value  $10.00.  One  red  and 
white  cow  without  horns,  value  $10.00.  One 
black  yearling  value  95.00.  Total  value 
$25.00  of  the  value  of  twenty-five  &  no/100 
dollars,  to  the  possession  of  which  he  has  a 
good  and  lawful  right,  and  for  the  recovery 
of  which  he  has  brought  suit;  that  he  fears 
that  defendant  Andrew  Meador  will  remove 
the  same  out  of  the  county  or  will  dispose 
of  the  same  during  the  pendency  of  this  suit. 
These  are  to  command  you  that  yon  take  into 
possession  the  above  described  property  If 
to  be  found  in  your  county,  and  keep  the 
same  subject  to  further  orders  in  said  suit, 
unless  replevied  according  to  law.  Herein 
fail  not,. and  due  return  make  of  this  writ, 
and  certify  how  you  have  executed  the  same. 
This  31st  day  of  March  A.  D.  1802.  T.  & 
Wade,  Justice  of  the  Peace,  Johnson  Ooniity, 
Texas."  To  the  Introduction  of  which  appel- 
lant objected,  tot  the  reason  that  to  prove  a 
valid  writ  of  sequestration  the  state  naust 
first  prove  a  valid  affidavit  tor  the  same,  and 
no  affidavit  has  been  offered  in  evidence;  and 
for  the  further  reason  that  the  writ  showea 
on  Its  face  that  the  grounds  upon  which  the 
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writ  was  iBBued  and  the  reasons  for  Issnlng 
tbe  same,  U  the  writ  recited  the  facts,  were 
In  the  altematlTe  and  vitiated  the  writ,  and 
the  writ  In  a  civil  proceeding  would  be  In- 
valid and  held  for  naught;  and  was  there- 
fore not  a  valid  writ  or  process.  The  court 
ovemUed  all  of  these  objections.  All  of  the 
questlonB  raised  by  this  bill  of  exceptions 
were  passed  upon  and  discussed  In  Witber- 
spoon  V.  State,  61  S.  W.  396,  2  Tex.  Ct  Rep, 
21.  In  that  case  we  held  that  a  writ  of  seq- 
uestration being  simply  voidable  on  its  face, 
there  was  no  error  in  excluding  the  bond  and 
affidavit  which  were  the  basis  of  the  writ. 
Process  Issued  from  a  court  of  competent  Ju- 
risdiction win  protect  an  officer,  where  the 
same  la  fair  on  Its  face.  By  this  Is  not  meant 
that  It  shall  appear  to  be  perfectly  regular  in 
an  respects  and  in  accord  with  proper  prac- 
tice and  after  the  most  approved  forms,  but 
what  la  Intended  Is  that  it  shall  appear  to  be 
process  lawfully  issued  and  such  as  the  offi- 
cial might  lawfully  serve.  That  process  may 
be  said  to  be  fair  on  Its  face  which  proceeds 
from  a  court,  magistrate,  or  body  having  the 
authority  of  law  to  issue  process  of  that  na- 
ture, and  which  is  In  legal  form,  and  on  Its 
face  contains  nothing  to  notify  or  apprise  the 
official  that  It  Is  Issued  without  authority. 
When  such  appears  to  be  tbe  process,  the 
officer  Is  protected  In  making  the  service, 
and  he  Is  not  concerned  with  any  illegalities 
that  may  exist  back  of  It  It  follows,  there- 
fore, that  the  court  did  not  err  In  admitting 
tbe  writ  of  sequestration  In  this  case. 

Appellant  also  contends  that  the  court  err- 
ed in  holding  that  the  writ  of  sequestration 
offered  In  evidence  was  a  valid  process.  We 
do  not  think  there  was  any  error  In  this  rul- 
ing. The  evidence  amply  supports  the  ver- 
dict, and  the  Judgment  is  affirmed. 


TUKNEK  T.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1908.) 

CRIMINAL  LAW— BVIDBNCB— INSTRUCTIONS. 

1.  Where  the  state's  testimony  showed  a  clear 

caae  of  assault  with  intent  to  morder,  and  the 

defense  raised  a  case  of  self-defense,  there  was 

no  ground  for  a  charge  on  aggravated  assanlt. 

Appeal  from  district  court,  Dallas  county; 
Charles  F.  Clint,  Judge. 

John  Turner  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    Affirmed. 

Thomas  &  Spellman,  for  appellant  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HENDBBSOM,  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder,  and 
bis  pnnlshment  assessed  at  confinement  In 
tbe  penitentiary  for  a  term  of  two  years. 

Time  is  but  one  bill  of  exceptions  in  the 
record,  and  that  calls  In  question  the  action 
of  the  court  failing  to  Instmct  the  Jury  on 
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aggravated  assault  Appellant  Insists  that 
this  phase  of  the  case  is  presented  by  the 
evidence,  and  refers  us  to  a  number  of  au- 
thorities In  support  of  that  contention.  The 
authorities  are  to  the  effect  that  whenever 
the  facts  of  a  case  raise  an  Issue  that  issue 
should  be  submitted  to  tbe  Jury,  but  we 
have  carefully  examined  the  record  before 
us,  and  fail  to  find  that  the  Issue  of  aggra- 
vated or  simple  assault  is  raised  from  the 
evidence.  The  state's  theory,  which  Is  sup- 
ported by  the  testimony  of  witnesses,  shows 
a  clear  case  of  assault  with  Intoit  to  mur- 
der. Appellant's  theory,  supported  alone  by 
his  own  testimony,  raises  a  clear  case  of 
self-defense.  Nowhere  In  the  record  Is  the 
Issue  of  aggravated  or  simple  assault  raised, 
as  we  view  It  We  accordingly  hold  that 
the  court  did  not  err  in  falling  to  give  a 
charge  on  aggravated  or  simple  assault 
Tbe  judgment  Is  afilrmed. 


GUILES  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  11, 
1903.) 

VENUB  IN  CRIMINAL  CASB— PROOF. 
1.  Evidence  in   a   criminal   case   held  insnffl- 
dent  to  prove  the  venue. 

Appeal  from  Hood  county  court;  Phil  Jack- 
son, Judge. 

Joe  Guiles  appeals  from  a  conviction.  Re- 
versed. 

Howard  Martin,  Asst  Atty.  Gen.,  tor  the 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
carrying  knucks,  and  fined  $25.  The  sixth 
bill  of  exceptions  Is  as  follows:  "Be  it  re- 
membered that  upon  the  trial  of  the  above- 
entitled  cause  the  state  Introduced  the  fol- 
lowing testimony,  and  none  other,  on  the 
question  of  venue,  to  wit:  Willie  Brlley  tes- 
tified that  when  he  saw  the  defendant  with 
the  knucks  he  was  about  fifty  yards  north- 
east of  a  church  house  knovni  as  the  White 
Church;  that  he  thought  this  church  house 
was  in  Hood  county,  but  was  not  certain; 
that  he  did  not  know  where  the  Hood  and 
Parker  county  line  was;  never  saw  it  run 
or  surveyed,  and  did  not  know  whether  it 
was  vTithIn  four  hundred  (400)  yards  or  vrlth- 
In  one-half  mile  of  this  church  house. 
George  Guiles  testified  for  the  state  as  fol- 
lows: 'I  know  where  the  White  Church  Is. 
It  Is  near  or  In  the  same  neighborhood  In 
which  I  live.  I  suppose  It  Is  In  Hood  coun- 
ty, but  I  do  not  know  for  certain.  I  never 
saw  tbe  county  line  rnn  or  surveyed,  nor 
never  heard  any  one  say  where  It  is.  There 
Is  a  rock  situated  about  a  quarter  of  a 
mile  west  from  said  White  Church,  and  I 
have  been  told  that  this  rock  is  on  the 
Hood  and  Parker  county  line.  I  do  not 
know  how  said  county  lines  run  from  said 
rock;    that  is,  the  direction  in  which  they 
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run.  I  do  not  know  of  any  otber  points  on 
said  county  line  by  wliicli  I  could  determine 
the  direction  or  tbe  way  and  manner  in 
wtilch  said  county  line  run.'  Counsel  for  the 
defendant  contended  tbat  the  evidence  In 
tbis  case  was  not  sufficient  to  prove  yenue, 
and  requested  tbe  court  to  instruct  tbe  Jury 
to  return  a  verdict  of  not  guilty  for  tbat 
reason.  Tbe  court  overruled  said  conten- 
tion, and  refused  to  submit  to  tbe  jury  tbe 
requested  Instruction  aforesaid,  to  wbicb  de- 
fendant excepted." 

We  tbink  it  affirmatively  appears  from  tbe 
evidence  contained  in  tbe  bill  of  exceptions 
ttiat  tbe  venue  was  not  proved,  and  for  tbis 
reason  tbe  Judgment  is  reversed  and  tbe 
cause  remanded. 


ELLISON  v.  STATa* 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  21, 

1903.) 

THEFT— TAKING— IDENTITY    OF    GUILTY    PER- 
SON—POSSESSION OP  STOLEN  PROP- 
BRTY— INSTRUCTIONS. 

1.  In  a  prosecution  for  theft,  a  requested  in- 
struction that,  to  convict,  defendant  must  be 
shown  to  have  taken  the  property  intending  to 
deprive  the  owner  thereof  and  to  appropriate 
it  to  his  own  use,  and  that  no  other  connection 
with  the  transaction  will  supply  the  proof  of  ac- 
tual taking,  is  snfilcieutly  covered  by  an  in- 
struction that  if  accused  frandalently  took  the 
property  from  the  owner  without  his  consent, 
with  intent  to  deprive  the  owner  thereof  and 
appropriate  it  to  his  own  use,  he  is  guilty. 

2.  In  a  prosecution  for  theft,  an  instruction 
that,  if  the  jury  have  a  reasonable  doubt  as  to 
whether  defendant  is  the  identical  person  who 
sold  the  stolen  animals  to  a  witness,  they 
should  acquit,  is  not  objectionable  as  permitting 
the  jury  to  arrive  at  a  belief  that  defendant 
wag  such  identical  person  from  sources  other 
than  the  evidence. 

3.  In  a  prosecution  for  theft,  a  witness  tes- 
tified that  he  bought  the  stolen  animals  from 
accused,  and  gave  him  a  check  therefor.  The 
accused  made  no  explanation  of  his  possession 
of  tbe  property.  Held,  that  it  was  not  error  to 
fail  to  charge  that  in  order  to  warrant  an  in- 
ference of  guilt  from  the  possession  of  tbe  stol- 
en goods  such  possession  must  be  shown  to  have 
been  exclusive,  personal,  and  recent,  and  to  in- 
volve an  assertion  of  property. 

Appeal  from  district  court,  Bexar  county; 
Jobn  H.  Clark,  Judge. 

Will  Ellison  was  convicted  of  tbeft,  and 
appeals.    Affirmed. 

W.  C,  Linden  and  Q.  O.  Brown,  for  ap- 
pellant Robt.  A.  Jobn,  Asst  Atty.  Gen.,  for 
tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
tbe  theft  of  horses  and  mules,  and  given 
five  years  in  tbe  penitentiary. 

Appellant  Insists  that  the  court  erred  in 
refusing  tbe  following  charge  requested  by 
bim,  to  wit:  "In  order  to  warrant  a  con- 
viction for  tbeft,  tbe  proof  must  show  be- 
yond a  reasonable  doubt  tbat  tbe  defendant 
in  Mason  county,  Texas,  at  about  tbe  time 
alleged  in  tbe  indictment,  took  tbe  animals 
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described  in  the  indictment,  or  any  one  of 
tbem,  from  the  possession  of  J.  M.  Sudbury, 
without  the  consent  of  the  said  J.  M.  Sud- 
bury, and  with  the  Intent  to  deprive  bim  of 
Its  value,  and  to  appropriate  it  to  tbe  use 
and  benefit  of  himself,  and  tbat  be  after- 
wards brought  such  animal  or  animals  into 
Bexar  county,  Texas;  and  you  are  further 
instructed  tbat  no  other  connection  with  the 
transaction,  whether  innocent  or  fraudu- 
lent, would  supply  the  proof  of  actual  tak- 
ing; and  in  case  you  have  a  reasonable  doubt 
as  to  whether  the  evidence  In  tbis  case  estab- 
lishes the  guilt  of  tbe  defendant  of  tbe  ac- 
tual taking  in  Mason  county,  Texas,  you 
should  acquit  bim."  In  bis  main  charge  the 
court  instructed  the  Jury  as  follows:  "If 
in  tbis  case  you  believe  from  tbe  evidence 
beyond  a  reasonable  doubt  tbat  tbe  defend- 
ant did,  in  tbe  county  of  Mason  and  state 
of  Texas,  at  any  time  within  Ave  years  next 
before  tbe  19th  day  of  April.  1901  (which  is 
the  date  of  tbe  filing  of  tbe  indictment  in 
this  case),  fraudulently  take  from  the  pos- 
session of  J.  M.  Sudbury  the  horses  and 
mules,  or  any  of  tbem,  as  alleged  In  tiie  In- 
dictment, without  tbe  consent  of  the  said 
J.  M.  Sudbury,  and  with  tbe  Intent  to  de- 
prive tbe  said  J.  M.  Sudbury  of  the  value  of 
tbe  same,  and  to  appropriate  it  to  tbe  use  of 
him,  the  said  defendant,  and  tbat  tbe  said 
J.  M.  Sudbury  was  at  the  time  tbe  owner 
(or  liad  the  actual  control,  care,  and  man- 
agement) of  said  horses  and  mules,  and  that 
afterwards  the  said  Will  Ellison  carried  said 
horses  and  mules,  or  any  of  them  that  were 
so  stolen,  into  Bexar  county,  Texas,  then  you 
will  find  defendant  guilty  as  charged."  The 
charge  of  the  court  covered  all  of  the  phases 
presented  by  tbe  evidence,  and  there  is  no 
error  in  tbe  refusal  of  tbe  special  charge  re- 
quested by  appellant. 

The  first  ground  of  appellant's  motion  for 
new  trial  is  that  the  court  erred  in  overrul- 
ing his  application  for  continuance.  No  bill 
of  exceptions  was  reserved  presenting  this 
matter,  and  hence  we  cannot  review  this  ob- 
jection. 

Tbe  fifth  ground  of  the  motion  ia  "that  the 
court  erred  in  bis  charge  wherein  be  tells  the 
Jury  that,  if  they  do  not  believe  defendant 
was  the  identical  person  who  sold  the  ani- 
mals to  Capps,  they  should  acquit,  Instead  of 
instructing  them  the  state  must  establish  the 
identity  of  defendant  beyond  a  reasonable 
doubt;  tbat  said  charge  would  permit  the 
Jury  to  arrive  at  their  belief  tbat  defendant 
was  the  identical  person  who  sold  said  ani- 
mals from  some  otber  source  than  the  evi- 
dence, as,  for  example,  tbe  reluctance  of 
Capps  in  testifying  the  relationship  of  Capps 
to  defendant,  etc.,  or  from  defendant's  fail- 
ure to  show  that  he  was  not  present,"  etc. 
We  do  not  tbink  the  charge  is  subject  to  this 
character  of  criticism.  Tbe  charge  presents 
the  reasonable  doubt  on  tbe  theft  of  the  ani- 
mals in  Mason  county,  and  the  bringing  of 
tbe  same  to  Bexar  county:    and  then  the 
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Gonrt  charged  the  Jury:  "If  you  have  a  rea- 
sonable doubt  as  to  -whetber  or  not  defend- 
anf  la  the  Identical  person  who  sold  and  de- 
lirered  the  alleged  stolen  animals  to  the  wit- 
ness CapiM  (If  sold  and  delivered  to  him), 
then  you  will  give  defendant  the  benefit  of 
the  doubt,  and  acquit  him."  This  charge 
was  certainly  favorable  to  appellant,  and  be 
cajtnot  complain  of  It.  The  court  charged  on 
the  law  of  circumstantial  evidence,  and  pre- 
sented every  possible  phase  of  the  testimony 
by  a  charge  covering  the  same. 

The  sixth  groimd  of  the  motion  Is  that  the 
court  "failed  to  Instruct  the  Jury  as  to  the 
effect  of  posseeslon  of  stolen  property,  in 
this:  The  state  relies  solely  upon  the  evi- 
dence of  possession  of  the  property  alleged 
to  bave  been  stolen  as  the  same  is  testified 
to  by  the  witness  Cappa  Mere  possession  of 
stolen  property,  although  unexplained,  is  not 
sufiiclent  to  warrant  an  Inference  or  presump- 
tion of  guilt  of  theft  of  such  property,  but 
in  order  to  warrant  said  Inference  or  pre- 
sumption, and  to  warrant  a  conviction  of 
theft  upon  such  evidence,  the  possession  must 
be  proven  to  be  exclusive,  must  be  ipersonal, 
must  be  recent,  and  must  Invoke  a  distinct 
and  conscious  assertion  of  property  by  de- 
fendant, and,  in  all  cases  depending  for  con- 
viction upon  possession  by  defendant,  this 
law  should  be  submitted  to  the  Jury  by  in- 
structions, and  in  this  case  the  court  wholly 
failed  to  refer  to  it  In  any  manner."  As  we 
onderstand  appellant's  objections,  they  are 
that  the  court  failed  to  charge  upon  recent 
posseeslon  of  stolen  property.  This  is  not 
necessary  when  appellant  makes  no  explana- 
tion of  his  recent  possession.  The  testimony 
of  the  witness  Capps  shows  very  clearly  that 
he  bought  the  animals  In  question,  and,  as 
lusisted  by  appellant,  he  equivocated  some- 
what as  to  the  identity  of  appellant,  evident- 
ly trying  to  shield  him;  but  his  evidence, 
coupled  with  the  other  circumstances,  clearly 
identified  defendant  as  the  man  who  had  the 
actual  control,  custody,  and  exclusive  man- 
agement of  the  horses  and  mules.  Capps 
gave  him  a  check  for  the  value  thereof,  and 
everything  indicates  complete  possession  on 
his  part. 

Appellant  Insists  that  the  verdict  of  the 
Jury  is  contrary  to  the  law  and  the  evidence. 
In  that  it  falls  to  estabUsh  the  idenUty  of  de- 
fendant, and  fails  to  establish  the  fact  of  the 
original  taking  of  the  property.  We  cannot 
agree  with  either  of  these  contentions,  but 
believe  the  evidence  establishes  both  of  these  | 
propositions  beyond  a  reasonable  doubt. 
While  it  Is  true  the  taking  of  the  animals 
was  proven,  not  by  iwsltlve  evidence,  but  by 
circumstantial  evidence.  It  ]b  clearly  made  to 
appear  that  defendant  and  no  one  else  took 
tbe  animals  In  Mason  county,  without  the 
consent  of  the  owners  thereof,  and  that  be 
brought  them  to  the  city  of  San  Antonio,  or 
near  thereto,  and  sold  them  to  witness  Capps. 

There  is  no  error  in  this  record,  and  the 
Judgment  Is  affirmed. 


McCOMAS  V.  STATU 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
11,  1903.) 

HOMIOIDB—MANSLAUGHTBR— PROVOCATION 
—HVIDBNCB— INSTRUCTIONS. 

1.  In  a  prosecution  tor  murder,  where  de- 
fendant claimed  that  deceased  had  insulted 
his  daughter,  and  that  he  killed  deceased  after 
having  learned  this  fact,  evidence  of  slander- 
ous remarks  alleged  to  bave  been  made  by 
deceased  concerning  various  other  young  wo- 
men was  not  admissible. 

2.  Evidence  of  the  general  reputation  of  de- 
ceased for  lewdness  was  admissible. 

5.  In  a  prosecution  for  murder,  questions  on 
the  cross-examination  of  accused  as  to  wheth- 
er he  did  not  know  that  his  wife  had  a  bad 
reputation  when  he  married  her  were  not  prej- 
udicial to  accused;  the  answers  being  in  the 
negative. 

4.  An  exception  to  evidence  not  reserved  by 
bill  cannot  be  reviewed. 

6.  In  a  prosecution  for  murder,  defendant  in- 
troduced evidence  to  show  that  he  killed  de- 
ceased at  their  first  meeting  after  learning  that 
deceased  had  Insulted  defendant's  daughter. 
The  testimony  of  the  state  tended  to  show  that 
tbe  killing  was  for  insnlting  and  slanderons  re- 
marks made  by  deceased  concerning  defend- 
ant's wife,  and  there  was  no  showing  by  de- 
fendant that  the  killing  occurred  on  the  first 
meeting  after  beiug  informed  of  these  remarks, 
or  that  he  killed  deceased  for  this  cause.  Held, 
that  a  charge  on  manslaughter,  which  limited 
tbe  adequate  cause  for  the  killing  to  the  con- 
duct of  deceased  toward  defendant's  daughter, 
and  excluded  any  consideration  of  the  slander- 
ous remarks  concerning  defendant's  wife,  was 
not  error. 

Appeal  from  district  court,  Lamar  county; 
Ben  H.  Denton,  Judge. 

A.  W.  McComas  was  convicted  of  mmrder, 
and  appeals.    Affirmed. 

Fagan  &  Hathaway,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
murder  lu  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  lu  the  peni- 
tentiary for  a  term  of  seven  years. 

The  testimony  of  am>ellant  is  to  the  effect 
that  deceased,  who  was  a  practicing  physi- 
cian In  the  town  of  Paris,  made  an  indecent 
proposal  to  his  daughter,  and  that  he  killed 
deceased  upon  their  first  meeting  after  being 
Informed  of  it;  and  his  testimony  also  tends 
to  show  that.deceased  made  some  demonstra- 
tion at  the  time  of  the  killing,  evidencing  an 
Intent  to  shoot  appellant  The  court  charged 
tbe  Jury  upon  the  dlllerent  phases  of  mur- 
der, and  also  presented  the  law  of  man- 
slaughter applicable  to  the  case.  The  state, 
in  order  to  contradict  and  disprove  appel- 
lant's statement  that  he  killed  deceased  on 
account  of  Insults  to  his  daughter,  proved  by 
witnesses  that  defendant  had  told  them  de- 
ceased had  imputed  a  want  of  chastity  to  his 
wife,  with  whom  he  was  not  living  at  the 
time  of  the  alleged  slander. 

In  the  first  bill  of  exceptions,  appellant 
complains  that  the  court  refused  to  permit 
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J.  D.  Richardson  to  testify  for  appellant  to 
slanderous  remarks,  whlcb  'we  do  not  deem 
necessary  or  proper  to  detail  here,  concerning 
young  ladles  In  Paris,  and  'which  deceased 
had  made  to  witness  some  time  prior  to  the 
alleged  Insult  to  appellant's  daughter.  The 
second  bill  complains  of  the  refusal  of  the 
court  to  permit  similar  testimony  by  -witness 
Woodal.  This  testimony  -was  not  admissible. 
Isolated  acts  of  lewdness  are  not  admissible 
in  a  trial  of  this  character,  nor  do  we  think 
Isolated  statements  of  slanders  "would  be  ad- 
missible. In  Jones  v.  State,  38  Tex.  Cr.  R.  S64, 
43  S.  W.  78,  70  Am.  St  Rep.  761,  this  court 
held  that  specific  acts  of  lewdness  were  In- 
admissible, because  the  Introduction  of  such 
acts  -would  Involve  too  many  Issues,  and  the 
courts  cannot  turn  aside  to  try  a  vast  num- 
ber of  collateral  Issues.  But  the  general  rep- 
utation of  deceased  for  lewdness.  If  such  tes- 
timony had  been  offered,  -would  have  been 
admissible.  The  court  did  not  err  in  refusing 
to  admit  this  testimony. 

The  fourth  bill  complains  that,  -while  ap- 
pellant -was  on  the  stand  on  cross-examina- 
tion, the  state  asked  him  if  be  -was  not  -warn- 
ed by  a  friend  before  be  married  his  present 
-wife  that  she  -was  a  -woman  of  bad  reputa- 
tion, to  -which  defendant  ans-wered  "No,"  and 
also  asked  appellant  If  he  -was  not  -warned 
by  Will  Smith  that  she  was  a  woman  of 
bad  reputation,  to  which  defendant  answer- 
ed "No."  The  state  then  asked  defendant 
if  he  did  not  know  before  be  married  bis 
present  wife  that  she  had  a  bad  reputation 
for  Tirtue,  to  which  he  answered  "No."  The 
state  also  asked  defendant  if  be  did  not  know 
that  his  wife  bad  lived  In  Boardtown  before 
he  married  her  (meaning  by  "Boardtown"  a 
disreputable  portion  of  the  city  of  Paris, 
where  many  prostitutes  reside),  to  which  he 
replied  that  she  never  had  lived  In  Board- 
town.  And  the  state  also  asked  defendant 
If,  after  he  and  his  present  wife  had  sep- 
arated, he  did  not  offer  again  to  live  -with  her, 
to  which  he  replied  "Yes."  The  answer  of 
appellant  to  the  first  qaestions  being  in  the 
negative,  we  cannot  see  how  he  has  been 
injured.  The  last  question,  and  the  answer 
thereto,  in  the  light  of  this  record,  were 
harmless. 

In  motion  for  new  trial,  appellant  com- 
plains that  the  court  permitted  Boyett,  Wil- 
son, McHam,  Springs,  and  Mrs.  McOulston 
to  testify  after  the  state  had  closed  its  case; 
referring  to  the  third  bill  of  exceptions. 
This  bill  Is  not  contained  in  the  record,  and 
the  exception,  not  being  reserved  by  bill, 
cannot  be  reviewed.  However,  we  are  of 
opinion  there  was  no  error  in  this  respect 

In  motion  for  new  trial,  appellant  insists 
"the  court  erred  In  the  charge  on  manslaugh- 
ter, In  telling  the  jury  what  would  be  ade- 
quate cause,  so  as  to  reduce  the  killing  to 
manslaughter,  in  limiting  the  adequate  cause 
of  the  killing  to  Insulting  words  and  conduct 
of  deceased  towards  the  daughter  of  defend- 
ant, when  the  state  showed  by  its  evidence 


that  defendant  was  enraged  toward  deceased 
on  account  of  slanderous  words  used  by  de- 
ceased towards  the  wife  of  defendant,  and 
because  the  court  failed  to  instruct  the  Jury, 
in  substance,  if  they  found  the  killing  was 
for  Insulting  or  slanderous  remarks  made  by 
deceased  to  or  concerning  the  -wife  of  de- 
fendant, and  the  killing  took  place  at  the 
first  meeting  of  defendant  and  deceased,  such 
cause  would  be  an  adequate  cause  for  the 
killing,  and  would  reduce  the  offense  from 
murder  to  manslaughter."  There  was  no  er- 
ror in  the  action  of  the  court  Appellant's 
testimony  shows  the  killing  occurred  on  ac- 
count of  insulting  conduct  or  language  of  de- 
ceased towards  his  daughter.  It  is  true,  the 
state's  testimony  indicates  a  state  of  facts 
as  above  detailed,  but  appellant  did  not  show 
the  killing  occurred  upon  first  meeting  after 
being  informed  of  such  slander  upon  bis 
wife,  and  that  he  killed  deceased  for  this 
cause. 

It  is  also  insisted  that  the  verdict  of  the 
Jury  is  not  supported  by  the  evidence.  The 
evidence  amply  supports  their  finding. 

The  judgment  is  aflOrmed. 


RUSSELL  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     F«b. 

11,  1903.) 

CARD  PLATING  —  INFORMATION  —  SPECIFICA- 
TION OF  PLACE— SUFFICIENCY  OF  AULEGA- 
TION-JURORS— TRIAL  OP  COMPANION  CASE 
—FAILURE  TO  EXAMINE  ON  VOIR  DIRB— EF- 
FECT. 

1.  lu  a  prosecution  for  playing  cards,  under 
White's  Ann.  Pen.  Code,  art  379,  as  amended, 
punishing  any  one  playing  at  cards  elsewhere 
than  at  a  private  residence  occupied  by  a  fam- 
ily, it  is  sufficient  to  allege  that  the  game  was 
not  played  at  such  a  private  residence,  with- 
ont  specifying  the  place  where  it  was  played. 

2.  Jurors  testified  on  their  voir  dire  that 
they  had  neither  formed  nor  expressed  an  opin- 
ion as  to  accused's  guilt  or  mnocence;  that 
they  had  convicted  another  for  having  played 
cards  in  the  same  game;  tiiat  they  did  not 
know  what  game  of  cards  accused  was  to  be 
tried  for  playing,  but  they  did  know  they  could 
give  him  a  fair  trial.  They  testified,  on  mo- 
tion in  arrest,  that  they  were  guided  solely  by 
the  evidence,  and  not  by  the  evidence  In  the 
companion  case.  Held,  that  accused's  failure 
to  furtlier  examine  them  on  their  voir  dire 
touching  the  companiou  case,  precluded  his 
urging  their  prejudice  on  motion  in  arrest. 

Appeal  from  Somervell  county  court;  J. 
G.  Adams,  Judge. 

Tom  Russell  was  convicted  of  card  play- 
ing, and  appeals.     Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  playing  at  a  game  with  cards,  which 
said  game  of  cards  was  not  played  at  a  pri- 
vate residence  occupied  by  a  family.  The 
first  two  grounds  of  the  motion  to  quash  are 
in  the  nature  of  general  demurrers,  alleging 
that  the  complaint  and  Information  are  vague 
and  Indefinite,  and  Insufficient  to  set  forth 
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tbe  offense.  It  la  contended  tbat  neither  the 
complaint  nor  Information  affirmatively  al- 
leire  that  defendant  played  at  a  game  of  cards 
at  any  place  in  Somervell  county  where  card 
playing  Is  prohibited.  If  It  was  Intended  by 
this  criticism  to  say  that  venue  was  not 
properly  alleged,  it  Is  sufficient  answer  to 
state  It  Is  spedflcally  alleged  that  the  play- 
ing occurred  In  Soihervell  county.  If  it  Is 
intended  to  attack  these  pleadings  because 
the  pleader  does  not  designate  a  particular 
point  or  place,  we  bold  tbat  this  was  not 
necessary.  We  suppose  the  contention  Is  that 
in  charging,  under  article  379,  White's  Ann. 
Pen.  Code,  as  amended,  the  pleader  did  not 
state  that  it  was  at  a  definite  and  certain 
place,  setting  It  out  In  cases  of  this  char- 
acter, as  we  imderstand  the  decisions,  this 
has  never  been  necessary.  Where  the  in- 
formation undertal^es  to  charge  at  a  public 
place— one  named  in  the  statute— it  is  suf- 
ficient to  allege  the  playing  occurred  at  that 
particular  place,  or  In  that  particular  house 
or  character  of  house,  without  describing  it 
as  a  public  place,  because  the  statute  makes 
it  so;  as,  for  instance,  where  the  game  is 
charged  to  have  occurred  in  a  saloon,  or 
hotel,  or  public  inn,  or  public  place  of  that 
character,  specifically  mentioned.  If  It  Is  In- 
tended to  charge  a  playing  at  a  public  place 
not  specifically  mentioned  In  the  statute,  then 
the  facts  should  be  stated  which  makes  it  a 
public  place.  But  that  does  not  apply  here. 
Under  the  latter  clause  of  the  article  refer- 
red to,  any  playing  anywhere,  not  mentioned 
In  the  preceding  portions  of  the  statute,  Is  a 
violation  of  the  law,  unless  at  a  private  resi- 
dence, occupied  by  a  family.  The  facts  show 
the  playing  occurred  in  a  pasture  In  a  cedar 
brake.  We  are  of  opinion  that  the  criticism 
of  the  complahit  and  Information  are  not 
well  taken.  We  have  an  Instance  in  a  "crap 
game,"  which  is  an  offense  played  anywhere 
except  at  a  private  bouse.  It  has  always 
been  held  that  simply  to  charge  the  play- 
ing of  a  game  of  craps  at  a  place  other  than 
at  a  private  residence  was  sufficient  to  charge 
this  offense. 

Bill  of  exceptions  was  reserved  to  the  evi- 
dence of  Sid  McCoy  and  Sid  Mitchell,  who 
testified  to  appellant  playing  In  the  game 
of  cards  in  the  pasture  in  the  cedar  brake, 
about  ■  mile  and  a  half  northwest  of  the 
town  of  Glen  Rose.  The  grounds  of  objec- 
tion are  that  the  Information  did  not  al- 
lege tbat  the  game  was  played  at  a  public 
place,  or  at  any  particular  place.  This  con- 
stltutes  no  objection,  for  the  reasons  Indi- 
cated in  discussing  the  motion  in  arrest 

It  Is  also  urged  In  the  motion  that  the 
jurors  trying  the  case  were  disqualified  and 
Incompetent  These  six  jurors  were  taken  on 
the  trial  without  exception.  It  is  contended 
In  the  motion  that  these  jurors  were  Incom- 
petent, because  each  of  them  had  a  fixed 
opinion  as  to  the  guilt  of  defendant,  and  had 
expressed  aaid  opinion,  which  was  unknown 


to  defendant.  There  is  no  bill  of  exceptions 
reserved  to  any  of  these  matters;  and  ap- 
pellant relied  upon  attacking  the  jurors  aftei 
conviction.  Their  evidence  was  taken  In  con 
nectlon  with  the  motion.  They  stated  oit 
their  voir  dire,  in  substance,  that  they  had 
neither  formed  nor  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  defendant;  that 
they  had  convicted  Fete  Williams  for  hav- 
ing played  In  the  same  game.  They  further 
stated  on  their  voir  dire  that  they  did  not 
know  what  game  of  cards  defendant  was  to 
be  tried  for  playing,  but  they  did  know  they 
could  give  him  a  fair  and  impartial  trial  un- 
der the  law  and  the  evidence;  and  further 
testified  that  in  rendering  their  verdict  they 
were  guided  solely  by  the  law  and  the  evi- 
dence submitted  to  them,  and  not  by  any 
evidence  or  circumstances  detailed  in  evi- 
dence in  the  Pete  Williams  Case,  72  S.  W. 
192,  or  any  other  evidence  or  circumstance 
outside  the  record  in  this  particular  case. 
As  this  matter  is  presented  to  us,  there  ia 
no  error  shown.  The  jurors  were  not  asked 
with  reference  to  the  Pete  Williams  Case 
on  their  voir  dire.  If  defendant  knew  of 
their  having  sat  in  the  Pete  Williams  Case, 
which  was  a  companion  case  to  this,  and  he 
had  desired  to  exchse  them  on  that  account, 
he  should  have  directed  his  examination  to 
that  point  while  the  jurors  were  upon  their 
voir  dire.  It  is  too  late,  after  conviction,  to 
attempt  to  take  advantage  of  this  matter. 

No  error  appearing  In  the  record,  the  judg- 
ment Is  affirmed. 


HANKINS  T.  STATS. 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
11,  1908.) 

OAMINO— INDICTHBNT— PIACa-SUFnOIBN- 
CT  OF  AI^LBQATION. 

1.  Under  Pen.  Code,  art  379,  as  amended  by 
Acts  27th  Leg.  p.  20^  prohibiting  the  playing 
at  a  game  of  cards  at  any  place  except  a  pr^ 
vate  residence  occupied  by  a  family,  it  is  not 
neceasarr  that  an  Indictment  for  gaming, 
which  alleges  that  the  game  was  not  played 
at  a  private  residence  occupied  by  a  family, 
should  show  the  character  of  the  place  where 
the  game  was  played. 

Appeal  from  Somervell  county  court;  J. 
O.  Adams,  Judge. 

John  Hanklns  vras  convicted  of  gaming, 
and  be  appeals.    Affirmed. 

Jno  J.  Hlner,  J.  B.  Pearce,  and  B.  P.  Lea, 
for  appellant  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  gaming,  and  his  punishment  assessed 
at  a  fine  of  $10. 

Appellant  made  a  motion  to  quash  the 
information  on  the  ground  that  the  same 
does  not  designate  or  describe  any  particular 
place.    The  information  In  this  respect  is  as 
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foUowa:  That  "John  Hanklns  did  then  and 
there  nnlawfolly  play  at  a  game  with  cards, 
the  said  game  of  cards  then  and  there  not 
being  played  by  the  said  John  Hankina  at  a 
private  residence  occupied  by  a  family." 
Under  the  former  decisions  of  this  court,  aa 
the  statute  stood  prior  to  the  amendment  of 
article  379,  Pen.  Code  (see  Acta  27th  Leg.  p. 
26),  It  was  necessary,  where  the  playing  was 
at  a  bouse  other  than  those  set  out  In  said 
article,  or  at  a  place  other  than  those  named, 
to  designate  the  house  or  place,  and  describe 
It  so  aa  to  constitute  the  same  a  public  house 
or  a  public  place.  It  will  be  noticed  that 
article  879,  before  Ita  amendment,  made  the 
plnylng  of  carda  at  certain  named  public 
bouses,  or  In  any  other  public  bouse  than 
those  named,  or  In  certain  named  public 
places,  or  any  other  public  place  than  those 
named,  an  offense.  So  It  will  be  seen  that 
the  hoase  or  place  wbere  the  game  was  In- 
hibited had  to  be  a  public  house  or  a  public 
place.  Consequently  it  bad  to  be  set  out 
and  described  to  make  it  such.  See  White's 
Ann.  Pen.  Code,  If  620,  C30;  Crutcher  v. 
State,  39  Tex.  Cr.  R.  238,  46  S.  W.  594.  In 
that  case  the  playing  was  in  a  pasture,  aa 
in  the  case  at  bar;  but  in  that  case  it  was 
held,  under  the  statute  as  it  then  existed, 
that  the  place  must  be  set  out  and  described 
in  order  to  show  that  It  was  a  public  place, 
which  was  the  requirement  of  the  atatute 
at  that  time.  In  Green  v.  State  (Tex.  Cr. 
App.)  61  S.  W.  481,  the  playing  was  at  an 
old  mill,  and  at  night.  It  was  there  aald 
that  a  flouring  mill  is  not  one  of  the  houses 
specially  denominated  by  the  statute  aa  a 
public  house  or  place;  that  it  may  be  private 
at  tlmea  and  public  at  other  times;  but 
under  the  testimony,  which  there  showed 
that  the  playing  was  at  night,  and  the  mill 
waa  not  in  use,  that  it  was  not  a  public 
place.  But,  as  stated,  in  1901  the  27th  Legis- 
lature amended  article  379,  and,  after  enu- 
merating the  houses  and  places  theretofore 
named  as  public,  the  statute,  as  amended, 
proceeds  to  inhibit  the  playing  at  a  game 
of  cards  at  any  place  except  a  private  resi- 
dence occupied  by  a  family.  It  is  no  longer 
required  that  the  place  must  be  public,  and 
the  game  of  cards  cannot  now  be  lawfully 
played  at  any  place  except  a  private  resi- 
dence occupied  by  a  family.  And  we  hold, 
if  a  game  of  cards  is  played  at  any  house  or 
place  other  than  those  set  out  in  article  379, 
as  amended,  it  is  only  necessary  to  allege, 
as  was  done,  that  the  playing  was  at  a  place 
other  than  a  private  residence  occupied  by 
a  fandly.  The  proof  here  showed  that  the 
playing  was  not  at  one  of  the  houses  or  places 
enumerated  in  the  statute,  but  at  another 
place,  to  wit,  a  pasture.  The  evidence  was 
responsive  to  the  allegations  in  the  Indict- 
ment, which  we  hold  was  sufficient,  and  the 
conviction  was  proper. 

There  being  no  error  In  the  record,  the 
judgment  la  affirmed. 


WILLIAMS  T.  BTATB. 

(Court  «f  Criminal   Appeals  of  Texas.     Feb. 

11,  1903.) 

OAHINO— PLACB  OTHER  THAN  PRIVATB   RBS- 
IDBNCB— INSTRUCTION. 

1.  In  a  prosecntion  for  playing  cards,  one 
witness  testified  that  the  game  was  played  ou 
the  groand  in  a  certain  paature,  and  another 
witness  testified  that  he  saw  accused  and  the 
first  witness  and  others  sitting  in  a  circle  on 
the  ground  on  the  day  named  in  the  pasture. 
The  court  charged  that,  if  accused  played  cards 
at  any  place  except  a  private  residence  occu- 
pied by  a  family,  etc.,  they  should  fiud  him 
guilty.  Held,  that  a  requested  histruction  that 
the  law  required  the  state  to  prove  that  the 
game  of  cards  was  played  at  a  place  not  a 
private  residence  then  occupied  by  a  family, 
and  if  the  jury  did  not  find  that  the  place  was 
not  a  private  residence  they  should  acquit,  was 
properly  refused. 

Appeal  from  Somervell  county  court;  J. 
O.  Adams,  Judge. 

Pete  Williams  was  convicted  of  gaming, 
and  appeals.     Affirmed. 

Howard  Martin,  Aaat  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  waa  convicted  of 
gaming,  fined  $10,  and  prosecutes  this  appeal. 

Appellant  insists  that  the  complaint  and 
information  are  defective,  and  filed  a  motion 
to  quash  the  same.  The  cbarglng  part  of  the 
information  is  as  follows:  Pete  Williams 
"did  then  and  there  unlawfully  play  at  a 
game  of  cards,  the  said  game  of  cards  then 
and  there  not  being  played  at  by  the  aald 
Pete  Wllllama  at  a  private  residence  occu- 
pied by  a  family,"  etc.  This  information  la 
good.  For  a  discussion  of  this  matter,  aee 
Russell  V.  State  (Just  decided)  72  S.  W.  190; 
Hankins  v.  State,  Id.  191. 

The  second  bill  of  exceptiona  complalna 
that  the  atate  proved  by  Sid  McCoy  that 
he.  In  company  with  John  Hankins  and 
three  other  parties,  unknown  to  witness,  on 
the  29th  of  March,  1902,  played  at  a  game 
of  cards  In  Shields'  insture,  In  Somervell 
county,  about  a  mile  and  half  or  two  miles 
northwest  from  Glen  Rose.  Appellant  ob- 
jected to  this  testimony,  because  the  Infor- 
mation did  not  allege  that  defendant  played 
poker  at  any  place  in  Somervell  county,  and 
because  same  did  not  allege  that  defendant 
played  cards  in  the  pasture  of  Wm.  Shields, 
in  said  county.  Appellant's  objections  are 
not  well  taken,  as  it  is  a  violation  of  law  to 
play  cards  anywhere  not  at  a  private  resi- 
dence, under  the  recent  statute. 

The  third  bUl  of  exceptions  raiaea  practi- 
cally the  same  question. 

In  the  fourth  bill  of  exceptions  complaint 
la  made  that  Sid  McCoy  testified  that  the 
game  he  played  on  March  29th  waa  played 
on  the  ground  In  the  cedar  brake  in  Wm. 
Shlelda'  pasture;  and  the  witness  Sid  Mitch- 
ell testified  that  he  saw  defendant  and  Sid 
McCoy  and  othera  sitting  In  a  circle  on  the 
ground  on  aald  day  In  aald  pastute;    and 
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that  this  Is  all  the  testimony  offered  by  the 
state  to  prove  that  said  game  was  not  play- 
ed at  a  private  residence.  Whereupon  de- 
fendant requested  the  court  to  give  In  charge 
to  the  Jury  the  following  special  charge: 
"In  this  case  I  Instruct  yon,  at  the  request 
of  defendant's  counsel,  that  the  law  requires 
the  state  to  prove  by  legal  and  competent 
evidence  beyond  a  reasonable  doubt  that  the 
game  of  cards  played,  if  you  find  any  was 
played,  was  played  at  a  place  not  a  private 
residence  then  and  there  occupied  by  a  fam- 
ily; and  if  you  do  not  find  from  the  evidence 
that  each  place  was  not  a  private  residence, 
then  you  will  say  by  your  verdict,  'Not 
guilty' " — which  charge  the  court  refused. 
The  court  charged  the  Jury:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  Pete  Williams  did,  hi  the 
county  of  Somervell,  state  of  Texas,  play  at 
a  game  with  cards  at  any  place  except  a 
private  residence  occupied  by  a  family,  on 
or  about  the  time  alleged  in  the  information, 
then  yon  will  find  him  guilty,  and  assess  his 
punishment,"  etc.  This  charge  is  all  that 
was  authorized  under  the  evidence,  and  cov- 
ers the  complaint  urged  In  this  bill  of  excep- 
tions. 

No  error  appearing  in  this  record,  the  Judg- 
ment Is  affirmed. 


WINDOM  V.  STATE. 

(Court   of   Criminal   Appeals    of   Texas.     Jan. 
28.  1908.) 

I.ARCBNT—EVIDENCB— INSTRUCTIONS— IN- 
DICTMENT—VARIANCE. 

1.  On  a  prosecution  for  horse  theft  defendant 
claimed  that  a  person  allowed  him  to  take  the 
liorse,  stating  tnat  he  had  borrowed  it  from 
the  owner;  and  the  court  charged  that  if  the 
jory  believed  that  anotlier  person  borrowed 
the  horse  from  the  owner,  and  placed  it  in  pos- 
session of  defendant,  or  if  they  entertained  a 
reasonable  donbt  whether  defendant's  connec- 
tion with  the  horse  arose  in  such  manner,  they 
should  acquit.  Beld,  that  the  instruction  was 
not  erroneous  Itecause  it  limited  the  jury  to 
the  consideration  of  the  belief  of  accused. 

2.  Where,  on  a  prosecution  for  horse  theft, 
defendant  claimed  that  he  toolc  the  horse 
merely  for  the  purpose  of  using  It,  and  with  in- 
tent to  return  it,  it  having  been  turned  over 
to  him  by  one  who  stated  that  he  had  bor- 
rowed it  from  the  owner,  an  instruction  that, 
if  accused  tooic  the  horse  with  intent  not  to 
deprive  the  owner  of  the  value  of  it,  but  mere- 
ly to  nse  it,  the  Jury  should  acquit,  was  proper. 

3.  Under  the  express  provisions  of  Code  Cr. 
Proc.  art.  T23,  an  objection  that  the  trial  court 
committed  error  In  failing  to  apply  the  law  to 
a  certain  issue  cannot  be  made  for  the  first 
time  on   appeal.  I 

4.  An  iudlctment  alleged  that  the  horse  stol-  I 
en  was  the  property  of  S.  R.  and  J.  R.     The  ' 
evidence  showed  that  the  horse  was  owned  by  | 
two  brothers  with  such  names,  and  also  that  i 
their  father's  name  was  S.  R.    Held,  that  there 
was  no  presumption  that  the  S.  R.  named  in 
the  indictment  meant  the  father  from  the  fact 
that    the   word    "Junior"    was   not   attached   to 
bis  name,  thereby  eonstituting  a  variance. 

5.  Where,  on  an  appeal  from  conviction  of 

T  a.  See  Larerar,  vol.  12,  Cent.  Di(.  |  US. 
72  S.W.-13 


horse  theft,  there  is  testimony  showing  that 
accased  took  the  horse  merely  for  the  purpose 
of  using  it,  and  with  intent  to  return  the  same, 
and  there  is  evidence  refuting  such  defense, 
and  showing  fraudulent  taking,  a  Judgment 
based  on  a  verdict  of  guilty  will  not  be  dis- 
turbed. 

Appeal  from  district  court,  Johnson  coun- 
ty;  W.  Polndexter,  Judge. 

Buck  Windom  was  convicted  of  horse 
theft,  and  he  appeals.    Affirmed. 

D.  W.  Odell  and  Brown  &  Bledsoe,  for 
appellant.  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 


DAVIDSON,  P.  J.  This  conviction  was 
for  horse  theft,  the  penalty  being  three  years 
In  the  penitentiary. 

The  witness  Geo.  Perry  was  permitted  to 
testify  to  facts  criminative  In  their  nature, 
after  both  sides  had  closed  their  testimony; 
the  objection  urged  being  that  It  was  not  In 
rebuttal.  The  court  explains  the  bill  by  stat- 
ing that  when  the  cause  was  called  for  trial 
state's  counsel  Informed  the  court  that  the 
old  negro,  Geo.  Perry,  was  absent  In  Bosque 
coimty,  sick,  and  perhaps  unable  to  attend 
court.  The  court  Informed  counsel  that,  if 
bis  presence  could  be  procured  before  the 
close  of  the  case,  he  would  be  permitted 
to  testify,  and  as  soon  as  the  witness  came 
In  he  was  used  as  a  witness.  When  neces- 
sary to  the  administration  of  Justice,  testi- 
mony may  be  admitted  for  either  side  before 
the  conclusion  of  the  argument  The  stat- 
ute authorizing  this  has  been  upheld  by  an 
unbroken  line  of  decisions.  Briefly  stated, 
the  evidence  disclosed  that  appellant  was  a 
convict  upon  the  coimty  farm,  and  made  his 
escape.  During  that  night  the  horse  In  ques- 
tion was  taken  from  the  lot  where  placed  by 
the  owner,  carried  out  through  the  Held,  and 
was  ridden  into  Bosque  county  by  appellant. 
Another  county  convict  escaped  at  the  same 
time— a  negro,  going  under  the  euphonious 
name  of  "Black  and  Shine."  Appellant 
claims  that  "Black  and  Shine"  informed  him 
that  he  had  a  friend  from  whom  he  could 
borrow  a  horse,  on  which  they  could  ride 
out  of  the  county;  that  "Black  and  Shine" 
disappeared,  and  came  back  with  a  horse, 
and  they  went  together  some  distance,  and 
parted  company,  appellant  riding  the  horse 
into  Bosque  county,  to  the  house  of  a  friend, 
and  the  next  day  turned  him  Into  a  pasture, 
with  Instructions  that  he  be  returned  to  the 
alleged  owper,  or  the  father  of  the  alleged 
owner.  The  evidence  further  discloses  that 
"Black  and  Shine"  wore  a  very  large  shoe; 
that  appellant  wore  about  a  No.  0  or  7;  and 
that  the  track  of  the  man  who  took  the  horse 
from  the  lot  and  led  him  through  the  field, 
was  a  No.  6  or  7.  Appellant  also  claimed 
tbat  he  simply  rode  the  horse  for  the  pur- 
pose of  making  bis  escape,  with  the  Intent 
to  return  or  have  him  returned  to  the  owner; 
In  other  words,  that  he  was  simply  stealing 
a  ride,  and  not  the  hone. 
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Various  objections  are  urged  to  tbe  charge 
of  the  court,  especially  that  portion  of  it 
Trhich  informs  tbe  Jury,  If  they  should  be- 
lieve from  the  evidence  that  another  person 
borrowed  the  horse  In  question  from  the 
owner,  and  placed  It  In  possession  of  de- 
fendant, or  If  they  entertained  a  reasonable 
doubt  whether  defendant's  connection  with 
the  horse  arose  in  this  manner,  they  should 
acquit  This  Is  objected  to  because  it  limited 
the  Jury  to  the  consideration  of  appellant's 
belief  of  the  fact  This  was  rather  favorable 
to  defendant,  because  it  was  not  a  fact  that 
the  horse  was  borrowed  by  the  negro  "Black 
and  Shine,"  and  the  court  would  have  erred 
if  be  had  confined  the  Jury  to  a  belief  on 
their  part  that  the  fact  did  exist.  The  court 
was,  therefore,  correct  in  Instructing  the  Jury, 
if  defendant  received  the  horse  under  the 
belief  that  it  was  borrowed  by  "Black  and 
Shine,"  he  would  not  be  guilty  of  theft.  This 
was  appellant's  contention.  This  was  his 
statement,  and  the  issue  was  submitted  upon 
the  defendant's  statement,  as  one  of  bis 
theories. 

The  court  also  instructed  the  Jury  to  the 
effect  that,  if  defendant  took  the  horse,  and 
did  60  with  the  intention  not  to  deprive  the 
owner  of  the  value  of  it,  but  simply  to  ride 
to  Bosque  county,  or  there  was  a  reason- 
able doubt  of  that  proposition,  they  would 
acquit  This  was  another  contention  of  ap- 
pellant, made  so  by  his  own  testimony;  and 
the  court  clearly  submits  it  favorably  to  de- 
fendatnt 

We  have  carefully  examined  this  record, 
and  do  not  believe  there  was  any  error  com- 
mitted. Every  issue  presented  by  the  testi- 
mony, as  we  understand  the  facts,  was  clear- 
ly, pertinently,  and  even  favorably  submitted 
by  the  charge.  While  appellant  raised  tbe 
question  of  the  horse  having  been  gotten  by 
"Black  and  Shine,"  so  that  he  and  "Black 
and  Shine"  might  ride  away  from  the  offi- 
cers; and  the  further  theory  that  he  took 
tbe  horse  for  the  purpose  of  riding  to  Bosque 
county  to  elude  the  officers— yet  tbe  other 
facts  do  not  sustain  this. 

Tbe  Judgment  is  affirmed. 

On  Rehearing. 

(Teb.  25,  1903.) 

At  a  former  day  of  this  term  the  Judg- 
ment herein  was  affirmed.  It  is  now  con- 
tended tbe  court  committed  error  In  failing 
to  apply  tbe  law  to  the  issue  of  ownership, 
and  that  this  is  apparent  of  record,  and 
fundamental  in  its  nature,  which  would  re- 
quire a  reversal.  This  might  be  answered 
by  the  decisions  construing  article  723,  Code 
Cr.  Proc,  to  the  effect  that  it  is  too  late 
to  suggest  such  error  for  the  first  time  on 
appeal.  It  should  have  been  taken  advantage 
of  by  bill  of  exceptions  or  In  motion  for  new 


trial  in  the  court  below.  But,  independent 
of  these  decisions  and  of  this  article,  we  do 
not  believe  there  is  any  merit  in  the  ques- 
tion suggested.  This  matter  comes  in  this 
way:  The  indictment  alleged  the  ownership 
to  be  in  Savie  Richardson  and  John  Rich- 
ardson. The  evidence  discloses  that  there 
were  two  other  parties,  father  and  son,  by 
the  name  of  Savle  Richardson.  The  conten- 
tion is  that  where  such  is  the  case,  tbe 
law  would  presume  the  ownerstiip  to  be  in 
the  father,  and  not  the  son.  If  this  be  cor- 
rect it  is  but  a  presumption  which  could 
be  overcome  by  proof.  The  word  "Junior," 
or  "Jr.,"  or  words  of  similar  Import  are 
ordinarily  mere  matters  of  description,  and 
form  no  part  of  a  person's  legal  name,  and 
to  omit  or  add  such  appellation  or  cognomen 
is  harmless  error,  both  In  civil  and  criminal 
proceeding.    Geraghty  v.  State,  110  Ind.  103, 

11  N.  E.  1;  Ross  v.  State,  116  Ind.  496.  19 
N.  B.  451;  People  v.  Cook.  14  Barb.  250; 
Padgett  V.  Lawrence,  10  Paige,  170; 
Com.  V.  Perkins,  1  Pick.  388;  Cobb  v.  Lucas. 
15  Pick.  7;  Cargill  v.  Taylor,  10  Masa  2(.i8: 
State  V.  Grant,  22  Me.  171;  Colt  v.  Stark- 
weather, 8  Conn.  283;  Fleet  v.  Youngs,  11 
Wend.  522;  Prentiss  v.  Blake,  34  Vt  465; 
Keith  v.  Ware,  6  Vt  680;   Blake  v.  Tucker. 

12  Vt  39;  Headley  T.  Shaw,  38  IlL  354; 
State  V.  Weare,  38  N.  H.  814;  Com.  v. 
Parmenter,  101  Mass.  211.  In  Simpson  v. 
Dix.  131  Mass.  179.  It  was  held  that,  where 
a  conveyance  Is  executed  to  the  grantee  of 
a  certain  name,  and  there  are  two  persons, 
father  and  son,  of  that  name,  no  presump- 
tion will  be  Indulged  that  the  conveyance  is 
to  the  father,  and  evidence  is  admissible  to 
show  who  in  fact  was  Intended  as  the  gran- 
tee. The  evidence  in  this  case  further  shows 
that  the  father  and  son  lived  upon  the  same 
place;  that  the  son  lived  with  the  father: 
that  tbe  horse  was  kept  in  the  barn  on  the 
place,  which  Is  owned  by  the  father.  And 
It  was  further  shown  that  the  horse  in  ques- 
tion was  in  fact  tbe  property  of  tbe  two 
sons,  Savie  and  John  Richardson,  and  that 
tbe  father  bad  no  interest  in  tbe  animal. 
Even  had  objection  been  urged  upon  the  trial 
below,  it  would  not  have  been  well  taken 
under  the  authorities  cited. 

The  only  remaining  question  urged  on  re- 
hearing is  the  supposed  insufficiency  of  the 
evidence.  There  were  several  theories  ad- 
vanced by  appellant  In  reference  to  his  tak- 
ing the  horse  to  ride  away  from  the  officers 
and  escape  further  serving  his  time  on  the 
county  farm  in  obedience  to  the  Judgment  of 
the  court  punishing  him  for  a  misdemeanor. 
However,  there  Is  evidence  refuting  these 
theories,  and  showing  a  fraudulent  taking. 
Under  this  state  of  facts  or  condition  of  the 
record,  this  court  would  not  be  authorized 
In    disturbing   the   verdict. 

Tbe  motion  for  rehearing  la  overniled. 
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LEB  T.  STATB. 

{Court  of  Criminal   Appeals   of  Texas.     Feb. 

11,  1903.) 

BOMICIOB  —  INDICTMENT  —  ALLEGATIONS  — 
DEADLY  ,  WEAPON  —  INSTRUCTIONS  —  MAN- 
SLA0GHTBR  —  AGGRAVATED  ASSAULT  —  IM- 
PBA.CHINO  WITNESS— SUSTAINING  EVIDENCE. 

1.  An  indictment  for  murder,  charging  that 
accused  killed  deceased  by  striking  her  with  a 
leather  belt,  was  not  defective  for  failing  to 
allege  that  the  belt  was  a  deadly  weapon,  or 
that  death  was  calculated  to  result  from  the 
use  of  same. 

2.  An  indictment  for  murder,  alle^ng  that 
accused  killed  deceased  by  unlawfully  and  with 
malice  aforethought  striking  her  with  a  leather 
belt,  was  not  defective  for  failing  to  allege 
that  the  striking  was  done  in  a  "cruel,  brut.u.!, 
inhumane,  or  unmerciful  manner." 

3.  Defendant  introduced  witnesses  who  testi- 
fied that  certain  witnesses  for  the  state  had 
made  to  them,  out  of  court  aud  after  the  in- 
dictment, statements  at  variance  with  their 
testimony  on  the  trial.  Beld,  that  it  was  prop- 
er to  permit  the  county  attorney  to  testify  that 
the  state's  witnesses  had  testified  before  the 
grand  jury  to  the  same  effect  as  on  the  trial. 

4.  On  a  prosecution  for  murder  of  a  baby, 
the  evidence  showed  that  accused,  being  an- 
noyed by  its  crying,  said  that  he  would  stop  it, 
and  took  a  leather  belt  and  struck  the  baby, 
from  which  it  died.  The  court  charged  that 
if  accused,  with  a  leather  belt,  beiug  a  deadly 
weapon  or  likely  to  produce  death,  in  a  sud- 
den transport  of  passion,  without  adequate 
cause,  struck  deceased  with  the  belt,  and  kill- 
ed her,  they  should  find  him  guilty  of  murder. 
Held,  that  the  charge  was  applicable  to  the 
facts  of  the  case. 

5.  An  instruction  that  if  accused,  with  a 
leather  belt,  being  a  deadly  weapon,  or  a  weap- 
on calculated  to  produce  death  by  the  manner 
in  which  it  was  used,  struck  and  killed  deceas- 
ed, th«  jury  should  find  him  guilty,  was  not  ren- 
dered erroneous  because  there  was  no  allega- 
tion in  the  indictment  that  the  belt  was  a 
deadly  weapon,  or  became  such  from  the  man- 
ner of  its  use. 

6.  On  a  prosecution  for  murder  of  a  child, 
the  evidence  showed  that  accused  struck  his 
child  several  times  on  the  stomach  with  a 
leather  belt;  that  after  that,  its  stomach  be- 
ing badly  swollen,  accused  and  his  wife  put 
some  cotton  leaves  on  it,  but  called  no  physi- 
cian to  see  the  child,  which  died  about  48 
hours  after  the  beating.  The  court  charged 
that  if  the  cliild  died  from  neglect  or  improper 
treatment  at  the  hands  of  accused  after  the 
alleged  wounds  were  inflicted,  and  death  re- 
sulted therefrom,  defendant  would  I>e  guilty 
of  manslaughter.  Beld,  that  such  inatmction 
was  not  warranted  by  the  evidence. 

7.  It  was  not  error  to  charge  that,  if  the 
person  inflicting  the  injury  which  makes  it  nec- 
essary to  call  aid  in  preserving  the  life  of  the 
person  injured  willfully  fails  or  neglects  to  cali 
such  aid,  he  shall  be  deemed  equally  guilty  as 
if  the  injury  were  one  which  would  Inevitably 
lead  to  deaUi. 

8.  An  Instruction  should  not  be  given  undue 
prominence  by  repetition. 

d.  Fen.  Code,  art.  653,  provides  that,  if  the 
person  inflicting  an  injury  which  makes  it  nec- 
essary to  call  aid  in  preserving  the  life  of  the 
person  injured  shall  willfully  fail  to  call  such 
aid,  he  shall  be  deemed  equally  guilty  as  if  the 
Injury  were  one  which  would  inevitably  lead 
to  death.  Article  717  provides  that  the  instru- 
ment by  which  a  homicide  is  committed  Is  to 
be  considered,  in  judging  of  the  Intent  of  the 
accused,  and,  if  It  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was 
designed,   unless  the  manner  of  use  indicates 

1  L  8m  Homleida,  voL  M,  Cent.  Dig.  i  U». 


such  intention.  Section  720  provides  tliat 
where  the  circumstances  accompanying  a  homi- 
cide show  an  evil  disposition,  or  that  It  was 
the  design  to  kill,  accused  is  to  be  deemed 
guilty  of  murder  or  manslaughter,  according 
to  the  other  facts  of  the  case,  though  the  in- 
strument may  not.  In  Its  nature,  nave  been 
such  as  to  produce  death  ordinarily.  Beld,  on 
a  prosecution  for  the  murder  of  a  child— de- 
ceased having  been  killed  by  being  struck  by 
accused  with  a  leather  belt  while  ne  was  an- 
gry at  the  fact  that  the  child  was  crying— It 
was  error  to  give  an  instruction  based  on  arti- 
cle 6G3,  without  also  submitting  articles  717 
and  T20,  and  charging  as  to  manslaughter. 
10.  An  instruction  should  have  been  given  on 
aggravated  assault. 

Appeal  from  district  court,  Navarro  coun- 
ty;  L.  B.  Cobb,  Judge. 

Andy  Lee  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.    Reversed. 

Ballew  &  Wheeler,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  25  years. 

Tibbie  Galloway  testmed:  That  she  and 
ber  husband  were  living  In  the  same  house 
with  appellant  and  liis  wife.  That  defend- 
ant bad  a  baby,  eight  or  ten  months  old, 
named  Mary  Lee.  "One  day  we  came  home 
for  dinner  from  the  cotton  patch,  and  the 
baby  was  crying."  Defendant  asked,  "What 
Is  the  matter  with  the  baby?"  Witness  re- 
piled,  "Well,  you  know  that  it  lias  been 
sick."  He  then  said,  "It  ain't  sick,  either, 
and  I'll  be  damned  if  I  do  not  stop  its  cry- 
ing." "He  then  took  off  a  leather  belt  that 
he  wore— the  belt  was  about  as  wide  as  my 
three  fingers,  and  had  a  buckle  on  one  end— 
and  Ut  the  baby  two  or  three  licks  with  the 
belt  At  this  time  the  baby  was  in  the  arms 
of  defendant's  little  girl,  about  six  or  eight 
years  old.  She  ran  with  the  baby  from  the 
kitchen  to  the  bedroom.  Defendant  followed 
ber  into  the  bedroom,  and  told  her  to  put  the 
baby  on  the  bed.  He  then  struck  the  baby 
with  his  right  hand  on  the  side  of  its  bead, 
knocking  it  over,  and  its  bead  hit  against  the 
footboard  of  the  bed.  While  the  baby  was 
lying  on  Its  back,  with  Its  stomach  up,  de- 
fendant struck  it  on  the  stomach,  with  the 
belt  doubled,  three  or  four  times,  just  as 
hard  as  he  could.  When  be  did  this,  the 
baby  ceased  crying,  and  began  to  tremble 
aud  quiver."  Witness'  husband  said,  "Andy, 
you  have  killed  it"  Defendant  replied,  "I 
don't  give  a  damn.  I  will  kill  the  whole 
lot"  Defendant  then  walked  away,  and  did 
not  do  anything  to  relieve  or  resuscitate  the 
child.  Witness'  husband  began  to  fan  the 
baby,  and  after  a  while  it  came  to  again, 
but  it  never  cried  any  more  or  took  any 
more  nourishment  from  that  time  until  its 
death.  Before  it  died  its  stomach  was  badly 
swollen,  and  defendant  and  his  wife  got 
some  cotton  leaves  and  put  on  its  stomach. 
They  never  called  in  a  physician  to  see  the 
chitd.    Defendant  whipped  the  baby  with  a 
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belt  on  Monday  at  noon,  and  It  died  Wed- 
nesday morning  about  8  o'clock.  This  oc- 
curred In  Navarro  coimty  on  the  5th  day  of 
August  1902.  Andy  Galloway  testified  to 
substantially  the  same  facts  as  his  wife,  Tib- 
bie Galloway.  This  is  practically  all  of  tbe 
evidence  for  the  state. 

The  charging  part  of  the  indictment  is  as 
follows:  That  Andy  Lee  "•  •  •  did  then 
and  there  unlawfully  with  his  malice  afore- 
thought, Icill  Mary  Lee  by  beating  and  strilc- 
ing  the  said  Mary  Lee  with  a  leather  belt, 
contrary  to  tbe  forms  of  the  statute  in  such 
cases  made  and  provided,"  etc.  Appellant 
insists  that  the  Indictment  is  defective  be- 
cause the  same  does  not  allege  that  the 
leather  belt  was  a  deadly  weapon,  or  that 
death  was  calculated  to  result  from  tbe  use 
of  the  same,  and  It  was  not  alleged  therein 
that  the  striking  was  done  In  a  cruel,  brutal, 
inhumane,  or  unmerciful  manner.  This  la 
not  necessary.  In  our  opinion,  the  indict- 
ment is  good. 

The  first  bill  of  exceptions  is  substantially 
as  follows:  L.  A.  Johnson  was  permitted, 
over  defendant's  objection,  to  testify:  "1 
was  county  attorney  when  Andy  Galloway 
testified  before  the  grand  jury,  and  also  when 
Tibbie  Galloway  testified  before  the  grand 
Jury.  Their  statements  were  as  follows: 
'That  Andy  Lee  came  to  tbe  bouse  at  about 
12  m.,  and  the  baby  was  crying,  and  he 
asked  what  was  the  matter  with  It,  and  his 
wife  said  it  was  sick.  Andy  said  it  was  not, 
but  that  be  would  fix  It  He  took  oS  his 
belt  and  whipped  the  baby  in  the  east  room, 
and  then  tbe  little  girl  took  it  In  the  west 
room  and  laid  it  on  the  bed,  and  then  Andy 
struck  it  five  or  six  times  on  the  stomach 
with  tbe  belt  doubled,  and  then  slapped  It 
over, '  and  Its  head  hit  a  very  hard  blow 
against  the  footboard  of  the  bed.' "  Appel- 
lant objected  to  this  testimony  because  it 
was  introduced  to  build  up  and  give  strength 
to  the  testimony  of  Andy  and  Tibbie  Gallo- 
way; because  hearsay,  and  not  made  in  the 
presence  of  defendant;  that  It  was  not  in 
rebuttal;  that  the  same  wiu  Irrelevant  and 
immaterial,  and  that  It  did  not  tend  to  cor- 
roborate; that  the  same  was  not  legal  evi- 
dence. The  court  appends  tbe  following 
qualification  to  the  bill:  "The  defendant  had 
Introduced  two  witnesses  who  testified  that 
the  state's  witnesses  Galloway  had  made  to 
them  out  of  court,  and  since  the  indictment 
statements  flatly  variant  from  and  contra- 
dictory of  their  testimony  on  the  trial."  In 
view  of  the  explanation  of  the  trial  court 
we  believe  the  testimony  was  admissible. 
White's  Ann.  Code  Cr.  Proc.  {  1119,  snbsec.  4. 

Appellant  insists  that  the  charge  of  the 
court  is  wrong,  in  parograph  2  and  clause 
11,  to  the  effect  that,  if  the  Jury  believed  be- 
yond a  reasonable  doubt  that  "defendant, 
Andy  Lee,  as  charged  in  the  indictment 
with  malice  aforethought  with  a  leather 
belt,  being  a  deadly  weapon,  or  weapon  well 
calculated  and  likely  to  produce  death  by 


the  manner  in  which  it  was  used.  In  a  sud- 
den transport  of  passion,  aroused  without 
adequate  cause,  with  Intent  to  Idll,  did  strike 
with  the  leather  belt  and  thereby  kill  Mary 
Lee,  as  charged  in  the  Indictment  you  will 
find  him  guilty  of  murder  in  the  second  de- 
gree," etc.  This  charge  is  applicable  to  tbe 
facts  of  this  case.  The  fact  that  there  is  no 
allegation  In  the  Indictment  that  the  bdt  was 
a  deadly  weapon,  or  that  it  became  sucb 
from  the  manner  of  its  use,  or  not  did  not 
render  the  charge  erroneous. 

Appellant  insists  that  the  court  erred  In 
the  following  portion  of  its  charge,  wberein 
it  is  stated  that  if  the  child  died  from  neg- 
lect or  Improper  treatment  at  the  hands  of 
defendant  after  the  alleged  wounds  were  in- 
flicted, and  death  resulted  therefrom,  de- 
fendant would  be  guilty  of  homicide.  We  do 
not  find  any  evidence  in  this  record  to  sup- 
port such  a  charge,  and  tbe  same  should  not 
have  been  given.  Taylor  v.  State  (Tex.  Cr. 
App.)  51  S.  W.  1106. 

We  do  not  think  tbe  court  erred  in  char- 
ging on  that  phase  of  the  case  wherein  be 
told  tbe  Jury,  "And  if  the  person  inflicting 
tbe  Injury  which  makes  it  necessary  to  call 
aid  in  preserving  the  life  of  the  person  in- 
jured shall  willfully  fall  or  neglect  to  call 
such  aid,  he  shall  be  deemed  equally  guilty 
as  if  the  injury  were  one  which  would  inevi- 
tably lead  to  death."  However,  as  suggested 
by  appellant,  this  charge  should  not  be  given 
undue  prominence  by  repetition. 

The  fifth  ground  of  appellant's  motion  for 
new  trial  is  that  the  court  erred  In  the  sixth 
paragraph  of  the  charge,  submitting  article 
653,  Pen.  Code,  without  also  submitting  arti- 
cles 717,  720,  Pen.  Code,  as  it  left  the  Jury 
no  option,  when  they  found  defendant  gnilty, 
except  to  find  him  guilty  of  one  of  the  de- 
grees of  murder.  The  court  only  charged  the 
Jury  on  murder  In  the  first  and  second  de- 
grees. We  think  this  assignment  is  well 
taken.  This  question  was  passed  upon  by  us 
in  Taylor  v.  State,  61  S.  W.  1106,  where  the 
matter  is  fully  discussed.  And  see,  also. 
Honeywell  v.  State,  40  Tex.  Cr.  R.  199,  49 
S.  W.  586;  Griflin  v.  State,  40  Tex.  Cr.  R. 
315,  50  S.  W.  366,  76  Am.  St  Rep.  718;  Shaw 
V.  State,  34  Tex.  Cr.  R.  435,  81  S.  W.  3fil; 
Johnson  v.  State  (Tex.  Cr.  App.)  60  S,  W. 
48;  Danforth  v.  State  (Tex.  Cr.  App.)  68  a 
W.  159.  We  think  tbe  court  should  have 
charged  on  manslaughter,  by  reason  of  the 
peculiar  phraseology  of  the  last-cited  articles 
of  the  Code,  and  should  have  also  charged 
on  aggravated  assault  If  defendant  marie 
the  assault  without  any  apparent  Intention 
to  kill,  with  a  weapon  not  reasonably  calcu- 
lated to  effect  that  purpose,  then  he  would 
not  be  guilty  of  any  higher  grade  of  offense 
than  aggravated  assault;  defendant  being  an 
adult  male,  and  the  victim  a  child.  .The 
court  did  not  err  in  charging  on  the  differ- 
ent degrees  of  murder. 

For  the  reasons  pointed  out,  the  judgment 
Is  reversed  and  the  cause  remanded. 
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CBOII.  y.  STATE. 

(Conrt  of   Criminal   Appeals   of   Texas.     Feb. 
11,   1903.) 

MURDER— EVIDKNCE— REBUTTAL— FORMER  IN- 
DICTMENT —  DISMISSAL  OP  PROSECUTION 
AGAINST  ANOTHER— INSTRUCTIONS  —  HARM- 
LESS ERROR. 

1.  In  a  prosecution  for  homicide,  evidence 
that  witness  knew  and  used  to  worlc  for  a  man 
who  was  with  deceased  at  the  time  of  the  diffl- 
cnlty  resn)tinK  in  the  homicide  was  nonpreju- 
dicial to  defendant. 

2.  Where  it  was  in  evidence  that  a  certain 
person  had  said  after  the  Icilling  that  he  did 
not  know  who  it  was  that  did  it,  evidence  that 
a  witness  had  heard  this  same  person  say,  a 
short  time  after  the  killing,  that  it  was  done 
by  defendant,  was  admissible  in  rebuttal. 

3.  Where  it  was  shown  that  the  person  who 
committed  the  homicide  ran  past  a  certain 
street  comer  immediately  thereafter,  and  it 
was  claimed  by  defendant  that  a  certain  per- 
son did  the  killing,  evidence  that  the  person 
who  ran  by  the  street  comer  in  question  soon 
after  the  homicide  was  not  the  person  whom  it 
was  claimed  did  the  killing  was  admissible. 

4.  Where  defendant  claimed  that  a  certain 
other  person  did  the  killing,  it  was  not  compe- 
tent for  the  state  to  show  the  movements  of 
snch  other  person  during  the  night  of  the  homi- 
cide,  the  next   day,   and   subsequent  thereto. 

5.  Where  defendant  claimed  that  the  killing 
was  done  by  another  party,  it  was  not  compe- 
tent to  show  by  an  officer  that  he  did  not  ar- 
rest snch  other  party  for  the  offense  a  day  or 
two  follawing  the  homicide. 

6.  Where  it  was  claimed  that  the  killing  was 
done  by  another  than  defendant,  n  motion  to 
dismiss  a  prosecution  against  such  other  per- 
son was  not  admissible  to  show  insufficiency  of 
evidence  against  him. 

7.  In  a  prosecution  for  homicide  an  original 
Indictment  found  against  defendant  shortly 
after  the  killing,  and  which  was  snbsequently 
dismissed,  was  inadmissible. 

8.  In  a  prosecution  for  homicide  It  was  com- 
petent for  defendant  to  show  that  a  witness 
who  had  testified  that  defendant  did  the  kill- 
infr  had  stated  on  the  examining  trial  that  he 
did  not  know  who  did  the  killing. 

9.  Where  defendant  claimed  that  deceased 
was  killed  by  another  than  himself  in  a  gen- 
eral difficulty  participated  in  by  several  par- 
ties, a  charge  that  if  the  parties  engaged  in 
the  difficulty  and  both  defendant  and  the  per- 
son whom  he  claimed  did  the  killing  made  an 
assault  on  deceased,  but  that  the  other  party 
did  the  killing,  without  any  previous  conspira-' 
ey  and  without  any  knowledge  by  defendant 
that  the  other  party  was  killing  deceased,  and 
that  the  intention  of  defendant  was  simply  an 
assanlt  without  nuy  intent  to  kill,  they  should 
find  him  not  guilty,  should  have  beeu  given. 

10.  Where  it  was  claimed  that  deceased  was 
killed  by  another  than  defendant,  the  jury 
shonid  have  been  instructed  that  if  such  were 
the  case,  and  no  assault  was  made  by  defend- 
ant and  no  aid  or  assistance  rendered  by  him 
at  the  time,  they  should  acquit. 

Appeal  from  district  court,  Dallas  coanty; 
Cbas.  F.  Clint,  Judge. 

Murray  Cecil  was  convicted  of  murder,  and 
appeals.    Reversed. 

Bobt.  B.  Seay,  for  appellant  Bobt  A. 
John,  Asat.  Atty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
pnnlBbment  assessed  at  confinement  In  the 


penitentiary  for  a  term  of  50  years;  bence 
this  appeal. 

It  appears  from  the  record  that  deceased, 
Joe  Gwinu,  and  another  white  man  were 
together  In  the  city  of  Dallas  on  the  night 
of  the  bomicide.  Tbey  met  appellant  Murray 
Cecil  and  Berry  Blankenship,  two  negroes. 
The  parties  drank  together  a  numer  of  times, 
and  all  of  them  seemed  to  be  more  or  less 
under  the  Influence  of  liquor.  During  the 
time,  Berry  Blankenship  gave  deceased  $3  to 
keep  for  blm,  In  order  to  buy  bis  wife  a 
pabr  of  shoes.  Subsequently  It  seems  that  a 
return  of  this  money  was  desired,  and  ap- 
pellant insisted  on  the  deceased  giving  It  up, 
and  the  difficulty  occurred  in  regard .  to  this 
matter.  The  homicide  occurred  on  the  street 
at  night;  deceased  being  stabbed  with  a 
knife.  The  testimony  of  the  state  tended  to 
show  that  Murray  Cecil  alone  did  the  stab- 
bing. Defendant's  theory  was  that  Berry 
Blankenship  did  the  stabbing,  and  be  Intro- 
duced some  testimony  tending  to  show  this. 
This  is  a  sufficient  statement  of  the  facts  to 
present  the  errors  assigned. 

In  the  first  bill  of  exceptions,  appellant 
excepts  to  the  testimony  of  a  number  of 
witnesses.  We  think  the  testimony  of  Brooks 
to  tbe  elfect  that  "I  know  Mr.  Joe  Gwinn, 
and  I  used  to  work  for  blm,"  was  admissible; 
at  least,  it  could  not  have  Injured  appellant 
The  testimony  of  Stampley,  to  the  effect  that, 
a  short  time  after  the  killing,  he  heard 
Brooks  say  that  It  was  done  by  a  man  by 
tbe  name  of  Murray,  is  objected  to.  This 
testimony,  as  explained  by  the  court,  was 
admissible,  inasmuch  as  appellant  showed 
that  Brooks  said  after  the  killing  that  he  did 
not  know  who  it  was  that  did  It;  and  this 
testimony  was  in  rebuttal  and  corrobora- 
tion of  Brooks'  evidence.  We  also  think  It 
was  permissible  to  show  by  tbe  witness 
Hearst  that  the  man  he  saw  run  by  the 
comer  of  Pearl  and  Elm  streets  near  the 
place  of  the  bomicide  was  not  Berry  Blanken- 
ship, It  being  shown  by  other  testimony  that 
the  person  who  stabbed  deceased  ran  by 
there;  and  It  being  claimed  by  appellant 
that  Berry  Blankenship  did  the  killing.  It 
was  ligltimate  to  show  that  this  person  was 
not  Blankenship,  because  tbe  guilt  or  in- 
nocence of  Blankenship  was  a  legitimate  is- 
sue, and  It  was  competent  for  the  state  to 
introduce  any  legal  testimony  showing  that 
Berry  Blankenship  was  not  the  party  who 
killed  deceased.  We  also  think  It  was  com- 
petent for  the  state  to  show  the  movements 
of  Berry  Blankenship  during  that  night,  the 
next  day,  and  subsequent  to  tbe  homicide. 
But  it  was  not  competent  for  the  state  to 
introduce  In  evidence  some  act  or  conduct 
of  some  third  party.  Indicating  to  tbe  Jury 
his  opinion  as  to  the  guilt  or  innocence  of 
Berry  Blankenship.  And  so  It  was  not  com- 
petent to  prove,  as  was  done  by  Henry 
Jacoby,  that  he  did  not  arrest  Berry  Blank- 
enship for  said  offense  the  next  day  or  the 
day  thereafter.    This  was  an  indirect  method 
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of  getting  before  the  Jury  the  opinion  of 
said  officer  as  to  the  guilt  or  innocence  of 
said  Blankenshlp. 

Nor  was  It  competent  for  the  state  to  In- 
troduce In  evidence  the  motion  to  dismiss 
the  case  against  BlankensUp  by  the  county 
attorney.  This  motion  states  that  the  case 
was  dismissed  because  the  state  admitted 
the  evidence  insufficient  to  support  a  con- 
viction. The  court  intimates  that  this  testi- 
mony was  admissible,  because  the  defendant 
claimed  all  along  that  Berry  Blankenshlp's 
case  was  dismissed  because  of  a  contract 
with  the  state.  If  such  a  claim  was  made  by 
any  testimony,  the  court  should  have  so 
stated;  and,  In  that  event,  it  might  have 
become  proper  to  show  tliat  there  was  no 
contract  by  which  Berry  Blankenship  was 
to  turn  state's  evidence;  but  certainly  it 
was  not  competent  to  show,  in  the  attitude 
in  which  this  case  was  presented,  that  the 
cause  against  Blankenship  was  dismissed  be- 
cause, in  the  opinion  of  the  state,  the  evi- 
dence against  him  was  insufficient  This 
was  an  Indirect  method  of  getting  before  the 
Jury  the  opinion  of  the  state,  through  its 
prosecuting  attorney,  with  the  Indorsement 
of  the  court,  as  to  the  innocence  of  Blanken- 
ship, and  was  very  hurtful  to  appellant. 

We  further  believe  that  evidence  Intro- 
duced by  the  state  of  the  original  Indictment, 
or  the  substance  thereof,  by  Herman  Mueller, 
which  it  seems  had  been  dismissed,  was  not 
competent.  This  was  an  Indirect  method  of 
getting  before  the  Jury  the  opinion  of  the 
grand  Jury,  shortly  after  the  homicide,  to 
the  effect  that  they  believed  appellant  was 
guilty.  The  court  explains  this  bill  by  stat- 
ing that  defendant  was  contending  that 
Blankenship  alone  was  guilty,  and  that  the 
record  so  proved,  and  the  above  Indictment 
was  admitted  to  show  the  facts.  Of  course, 
It  was  competent  for  defendant  to  contend 
and  prove,  if  he  could,  that  Blankenship 
alone  was  guilty  of  the  charge,  but  It  was 
not  legitimate  rebuttal  testimony  for  the 
state  to  show  what  the  grand  Jury  thought  or 
did  in  that  regard. 

We  hold  that  it  was  proper  for  the  defend- 
ant to  show,  as  he  attempted  to  do,  that  on 
the  examining  trial  Brooks  stated  that  he 
did  not  know  who  did  the  killing,  and  this 
regardless  of  whether  or  not  such  statement 
was  contained  in  the  examining  trial  evi 
dence. 

We  do  not  believe  It  was  competent  for 
the  defendant  to  show,  In  connection  with 
the  testimony  of  the  witness  Brantley,  what 
Williams  said  to  him,  at  the  time  he  pointed 
out  Berry  Blankenship,  on  the  night  of  the 
homicide. 

The  court  should  have  charged,  on  the 
testimony  elicited  by  appellant  on  his  con- 
tention, to  the  effect  that  If  the  Jury  be- 
lieved the  parties  engaged  In  a  difficulty, 
and  both  appellant  and  Blankenship  made 
an  assault  on  deceased,  but  that  Blanken- 
ship did  the  stabbing,  without  any  previous 


conspiracy  on  their  part,  and  without  any 
knowledge  at  the  time  on  the  part  of  ap- 
pellant that  Blankenship  was  so  stabbing 
deceased,  and  that  the  intention  and  pur- 
pose of  the  appellant  at  the  time  was  simply 
an  assault  without  any  intent  to  kill,  then  tliey 
could  not  find  him  guilty  of  murder. 

And  the  Jury  should  have  also  been  In- 
structed that  If  Berry  Blankenship  killed 
deceased,  without  any  assault  being  made  by 
appellant  or  any  aid  or  assistance  rendered 
by  appellant  at  the  time,  they  should  acquit 
appellant. 

For  the  err<H:«  discussed,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

DAVIDSON,  P.  J.,  and  BROOKS,  J.  We 
concur  in  reversal  of  the  Judgment,  But  "we 
do  not  agree  that  the  acts  of  Berry  Blanken- 
ship during  the  night  of  the  homicide  and 
subsequent  thereto  could  be  used  as  evi- 
dence against  appellant;  nor  could  his  acts 
and  movements  on  the  day  following  be  so 
used.  Appellant  was  In  no  way  connected 
with  said  acts  or  movements,  and  not  bound 
by  them.  These  matters  were  not  res  gestae, 
were  acta  of  a  "third  party,"  not  suggested 
by  or  known  to  or  by  appellant  Appellant 
was  guilty,  if  at  all,  by  reason  of  his  act 
and  intent,  and  not  by  what  Blankenship 
did  not  do  or  what  he  did  after  the  separa- 
tion of  the  parties. 


HAYDEN  et  aL  v.  KIRBT  et  aL* 

(Coart  of  Civil  Appeals  of  Texas.    Feb.  12, 

1903.) 

TRESPASS  TO  TRY  TITLE  —  PARTIES  —  EXBCU- 

TORS— PETITION— PLEA  IN  ABATEMENT 

—DEMURRER— APPEAL. 

1.  Where  no  exceptiou  was  filed  to  a  plea  in 
abatement,  an  objection  to  the  judgment  ren- 
dered thereon  on  the  ground  that  the  plea  was 
not  filed  in  due  order  will  not  he  entertained  in 
the  appellate  court 

2.  Where,  in  trespass  to  try  title,  plaintiffs 
alleged  that  they  were  executors  under  a  will. 
and  that  they  were  lawfully  seised  and  pos- 
sessed of  the  land  nntil  a  certain  date,  when 
thpy  were  ejected,  and  prays  judgment  for  title 
and  possession,  etc.,  the  allegation  that  they 
were  executors  should  be  treated  as  merely  de- 
scriptive of  the  persons,  and  the  petition  con- 
strued as  asserting  a  right  to  recover  in  their 
IndiTldnal  capacity. 

3.  Where  a  petition  In  trespass  to  try  title 
shows  that  plaiutiffs  seek  to  recover  as  for- 
eign executors,  and  also  in  their  own  ri^ht, 
their  alleged  right  as  executors  should  lie  strick- 
en out  on  exceptions,  but  the  suit  should  not  be 
dismissed. 

4.  When  defendants  filed  a  general  demurrer 
to  the  petition,  and  also  a  plea  in  abatement, 
and  the  court  sustained  the  plea  and  dismissed 
the  action  without  passing  on  the  demurrer,  the 
appellate  court  on  finding  error  in  sustaining 
the  plea,  should  not  affirm  the  judgment  on 
the  ground  that  the  demurrer  should  be  sus- 
tained, since  that  wonld  deprive  plaintifFs  of 
the  right  to  amend. 

Appeal  from  district  court,  Hardin  county; 
L.  B.  Hlgbtower,  Judge. 


'Rehearing  denied. 
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Action  by  Sarah  L.  Eayden  and  others 
against  Jolm  H.  Klrby  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintifCs 
appeaL    Reversed. 

John  P.  Work,  Lemuel  D.  Lilly,  O'Brien, 
Bordages  &  O'Brien,  and  Smith,  Crawford  A 
SoDfield,  for  appellants.  Lanier  &  Martin,  for 
appellees. 

PLBASANTS,  J.  This  Is  an  action  of  tres- 
pass to  try  title,  broaght  by  appellants,  Sa- 
rah L.  Hayden,  William  B.  Hayden,  Caias,  H. 
Hayden,  and  Albert  L.  Hayden,  against  the 
appellees,  John  H.  Klrby,  W.  L.  Moody,  and 
Lit  Swenrengen,  to  recover  a  sarvey  of  1,476 
acres  of  land  in  Hardin  county,  Tex.,  patent- 
ed to  the  heirs  of  Washington  B.  GrlfDn. 
The  (H^glnal  petition  was  filed  in  the  district 
court  of  Hardin  county  on  December  20, 
IDOO.  In  this  petition,  which  Is  in  the  ordi- 
nary form  of  a  petition  in  an  action  of  tres- 
pass to  try  title,  plaintiffs,  who  are  all  non- 
residents, allege  that  they  "sue  in  their  ca- 
pacity as  executors  and  trustees  of  the  last 
will  of  Peter  Hayden,  deceased."  On  April  1, 
1001  and  1802,  respectively,  the  defendants 
Kirby  and  Swearengen  each  filed  an  answer 
consisting  of  a  general  demurrer,  general  de- 
nial, and  plea  of  not  guilty.  The  defendant 
W.  L.  Moody  filed  a  disclaimer  on  March  23, 
1901.  On  April  7,  1901,  the  plaintlfTs  filed 
tlieta:  first  amended  original  petition,  which 
contains  the  following  allegations:  "Your  pe- 
titioners, Sarah  Leverett  Hayden,  a  feme  sole, 
William  B.  Hayden,  Charles  Hayden,  and  Al- 
bert L.  Hayden,  hereafter  called  •plaintlfTs,' 
complaining  of  W.  L.  Moody,  Lit  Swearen- 
gen, and  of  John  H.  Klrby,  hereinafter  called 
'defendants,'  represent  that  said  Sarah  Lev- 
erett Eayden  and  William  B.  Hayden  are 
resident  citizens  of  the  city  of  New  York,  In 
the  state  of  New  York,  said  Charles  Hayden 
Is  a  resident  citizen  of  Colorado  Springs,  in 
the  state  of  Colorado,  and  that  Albert  Hay- 
den Is  a  resident  citizen  of  the  city  of  Chi- 
cago, in  the  state  of  Illinois;  that  the  de- 
fendant W.  L.  Moody  is  a  resident  citizen  of 
the  county  of  Oalveston,  In  the  state  of  Tex- 
as, and  the  defendant  John  H.  Klrby  Is  a 
resident  citizen  of  the  county  of  Harris,  in 
the  state  of  Texas,  and  the  defendant  Lit 
Swearengen  Is  a  resident  citizen  of  Hardin 
county,  Texas;  that  plaintlfTs  are  the  duly 
qualified,  acting,  and  surviving  executrix  and 
executors  and  trustees  of  and  under  the  last 
wUI  and  testament  of  Peter  Hayden,  deceas- 
ed; that  said  Peter  Hayden  departed  this  life 
nbout  the  6th  day  of  April,  1889,  testate,  and 
Ills  last  will  and  testament  was  duly  probat- 
ed In  the  surrogate  court,  in  the  county  of 
New  York,  In  the  state  of  New  York,  under 
the  laws  of  said  state,  and  a  certified  copy 
of  said  will,  the  order  and  decree  of  said 
court  admitting  said  will  to  probate,  together 
with  other  proceedings  had  In  said  court  in 
the  matter  of  the  probate  of  said  will,  were 
duly  recorded  in  the  deed  records  of  Hardin 
county,  Texas,  In  Book  U,  on  pages  234,  etc.. 


and  were  also  duly  recorded  in  the  deed  rec- 
ords of  various  other  counties  In  the  state  of 
Texas;  that  the  said  Sarah  Leverett  Hayden 
Is  the  surviving  wife  of  said  Peter  Hayden, 
and  the  other  plaintlfTs  herein  are  the  chil- 
dren of  said  Peter  Hayden,  deceased;  that 
said  plaintiffs,  as  such  surviving  wife  and  as 
such  children,  together  with  the  other  de- 
scendants of  said  Peter  Hayden,  are  the  only 
heirs  of  said  Peter  Hayden;  that  the  snid 
Peter  Hayden  during  his  lifetime  was  law- 
fully seised  and  possessed  of,  In  fee  simple, 
and  was  entitled  to  the  possession  of,  the 
lands  and  premises  hereinafter  described; 
that  upon  the  death  of  said  Peter  Hayden 
these  plaintiffs  became  lawfully  seised  and 
possessed  of,  and  entitled  to  the  possession  of, 
said  lands  and  premises,  and  on  the  1st  day 
of  January,  1900,  were  so  lawfully  seised  and 
possessed  of,  and  entitled  to  the  possession 
of,  the  same,  holding  the  same  in  fee  simple; 
that  thereafter,  on  the  day  and  year  last 
aforesaid,  the  defendants,  and  each  of  them, 
entered  upon  said  premises  and  ejected  plain- 
tlfTs therefrom,  and  wrongfully  withhold  from 
plaintiffs  the  possession  thereof,  to  their  dam- 
age of  one  thousand  dollars;  that  the  prem- 
ises so  entered  upon  and  wrongfully  withheld 
by  defendants  from  plaintiffs  are  situated 
wlthhi  the  county  of  Hardin,  in  the  state  of 
Texas,  and  are  bounded  and  described  as  fol- 
lows." After  descrlbhig  the  land,  the  peti- 
tion, by  proper  allegations,  sets  up  title  to  the 
land  In  plaintiffs  under  the  five  and  ten  years 
statutes  of  limitation,  and  closes  with  prayer 
for  Judgment  for  the  title  and  possession  of 
the  land,  for  writs  of  possession  and  restitu- 
tion, for  rents  and  damages,  and  for  general 
relief.  To  this  amended  petition  the  defend- 
ants Klrby  and  Swearengen  on  April  7,  1002, 
filed  the  following  plea  in  abatement: 

"No.  704.  Sarah  L.  Hayden  et  al.  ▼.  John  H. 
Khrby  et  al.  In  the  District  Court  of  Hardin 
County,  Texas.  To  the  Honorable  District 
Court  of  Hardin  County,  Texas.  In  the 
above  styled  and  numbered  cause  now  come 
the  defendants  John  H.  Klrby  and  Lit  Swear- 
engen, and  amend  their  original  answer  filed 
in  said  cause,  by  leave  of  the  court  first  ob- 
tained (said  Klrby's  having  been  filed  April 
1,  1901,  and  that  of  defendant  Swearengen 
April  1,  1902),  and  file  this,  their  first  amend- 
ed original  answer.  In  lieu  thereof,  and  al- 
lege as  follows,  to  wit:  (1)  These  defend- 
ants plead  in  abatement  of  above  styled,  en- 
titled, and  numbered  suit,  and  allege  that  it 
appears  from  the  allegations  of  plaintiffs  In 
their  first  amended  original  petition,  filed 
herein  on  the  7th  day  of  April,  A.  D.  1902, 
that  the  plaintiffs  sue  as  executors  of  tlic 
last  will  and  testament  of  Peter  Hayden,  de- 
ceased, and  that  they,  and  each  of  them,  are 
citizens  of  and  reside  In  a  foreign  state,  and 
not  in  the  state  of  Texas,  and  ttiat  said  will 
was  probated  in  the  state  of  New  York,  and 
It  does  not  appear  from  any  allegations  in  said 
petition  that  said  will  was  ever  probated  In 
any  of  the  probate  courts  of  the  state  of 
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Texas.  (2)  These  defendants  say  that  the 
said  will  above  mentioned  la  a  foreign  will, 
and  probated  In  a  foreign  state,  and  the  plain- 
tiffs, who  are  alleged  to  be  the  executors 
thereof,  are  foreign  executors,  and  do  not  re- 
side in  the  state  of  Texas,  and  said  will  has 
never  been  probated  in  Hardin  county,  Texas; 
and  these  defendants  say  that  they  have  rea- 
son to  believe,  and  do  believe,  and  so  charge 
the  facts  to  be  from  sAid  belief,  that  said 
will  has  never  been  probated  in  any  of  the 
counties  of  the  state  of  Texas,  wherefore  they 
say  that  plaintiffs  have  no  right,  in  law,  to 
further  prosecute  this  suit,  and  pray  that 
same  be  abated  and  dismissed.  John  H.  Kir- 
by. 

"Subscribed  and  sworn  to  before  me  this 
7th  day  of  April,  A.  D.  1902,  by  Jno.  H.  Klr- 
by.  Witness  my  hand  and  seal  of  office  7th 
day  of  April,  A.  D.  1902.  W.  W.  Cruse,  No- 
tary Public,  Hardin  County,  Texas.    [Seal.]" 

This  plea  was  followed  by  general  and  spe- 
cial exceptions,  general  denial,  and  plea  of 
not  guilty,  and  by  special  pleas  setting  up  the 
three,  five,  and  ten  year  statutes  of  limitation 
in  bar  of  plaintiffs'  suit  The  court  below 
sustained  defendants'  plea  In  abatement,  and 
dismissed  plaintiffs'  suit,  from  which  Judg- 
ment of  dismissal  plaintiffs  prosecute  this  ap- 
peal. 

The  Judgment  of  the  court  below  Is  assail- 
ed by  appellants  upon  the  following  grounds: 
First  Because  the  plea  In  abatement,  having 
been  filed  after  the  defendants  had  answered 
to  the  merits,  was  not  filed  in  due  order  df 
pleading,  and  should  not  have  been  consider- 
ed by  the  court  Second.  Because  the  allega- 
tions of  the  amended  petition  show  that  plain- 
tiffs do  not  sue  In  their  capacity  as  executors 
or  as  representatives  of  the  estate  of  Peter 
Hayden,  deceased,  but  seek  to  recover  as  in- 
divldualS;  Third.  Because  the  petition  clear- 
ly alleges'  title  to  the  land  In  plaintiffs  as  trus- 
tees under  the  will  of  Peter  Hayden,  and  as 
heirs  of  said  Hayden,  and  further  alleges  title 
by  limitation,  which  allegations  are  sufficient 
to  entitle  plaintiffs  to  maintain  this  suit  in 
their  Individual  capacity;  and  if.  In  addition 
thereto,  the  petition  should  be  held  to  con- 
tain allegations  showing  that  plaintiffs  also 
seek  to  recover  In  the  capacity  of  executors  of 
a  will  not  probated  In  this  state,  such  allega- 
tions should  be  stricken  out  on  exception,  but 
would  not  require  a  dismissal  of  the  suit. 

The  first  objection  to  the  Judgment  cannot 
be  sustained— If  for  no  other  reason— because 
plaintiffs  filed  no  exception  to  the  plea  of 
abatement,  and  the  contention  that  it  was  not 
filed  in  due  order  cannot  be  made  for  the  first 
time  In  this  court 

We  think  the  second  and  third  objections 
to  the  Judgment  are  valid.  In  the  case  of 
Roundtree  v.  Stone,  81  Tex.  299,  16  S.  W. 
1035,  our  Supreme  Court  hold  that  a  petition 
which  alleges  that  the  plaintiffs  are  the  "ex- 
ecutors and  trustees  under  the  last  will  and 
testament  of  E.  Gibbons,  deceased,"  and  were 
lawfully  seised  and  possessed  of  the  land  sued 


for,  but  does  not  pray  for  a  recovery  (tf  the 
land  by  plaintiffs  in  their  capacity  as  ex- 
ecutors, asserts  a  right  In  plaintiffs  to  recover 
in  their  individual  capacity,  and  not  as  ex- 
ecutors, and  that  the  words  "executors  and 
trustees  under  the  last  will  and  testament  of 
El  Gibbons,  deceased,"  must  be  deemed  as 
merely  descriptio  personse,  citing  Gayle  v. 
Ennls,  1  Tex.  186,  and  Rider  v.  Duval,  28 
Tex.  624.  It  is  true,  the  petition  in  this  case 
contains  allegations  which  do  not  appear  In 
the  petition  imder  consideration  in  the  case 
of  Roundtree  v.  Stone,  supra;  but  we  do  not 
think  the  allegations  as  to  the  probate  of  the 
wUl  of  Peter  Hayden,  deceased,  and  the  rec- 
ord of  a  copy  of  same  in  the  county  in  which 
the  land  is  situated,  and  the  further  allegations 
that  the  deceased,  Peter  Hayden,  was  during 
his  lifetime  seised  and  possessed  of  the  land, 
and  upon  bis  death  the  plaintiffs  became  law- 
fully seised  and  possessed  of  same,  show  that 
plaintiffs  sue  as  representatives  of  the  estate 
of  Peter  Hayden.  On  the  contrary,  the  peti- 
tion, considered  as  a  whole,  shows  that  the 
title  asserted  by  plaintiffs  is  a  feesimple  title 
In  themselves.  While  plaintiffs  were  not  re- 
quired to  plead  their  title,  there  is  no  rule 
which  prevents  their  so  pleading;  and  we 
think  the  allegations  as  to  the  probate  of  the 
will,  and  the  record  of  a  copy  of  same,  should 
only  be  regarded  as  a  statement  of  the  title 
under  which  plaintiffs  claim  the  land.  But 
conceding,  for  the  sake  of  argument  that  the 
petition  does  show  that  plaintiffs  sue  In  the 
capacity  of  executors.  It  is  unquestionably 
true  that  they  also  seek  to  recover  as  trus- 
tees and  as  heirs  of  Peter  Hayden;  and,  while 
so  much  of  the  petition  as  alleges  a  right  to 
recover  as  executors  should  be  stricken  out 
on  exception,  that  portion  which  alleges  title 
In  plaintiffs  as  trustees  and  as  heirs  Is  suffi- 
cient to  show  a  cause  of  action  against  the 
defendants,  and  the  suit  should  not  have  been 
dismissed. 

It  may  be  that  the  petition  In  this  case 
should  be  held  bad  on  general  demurrer  on 
the  ground  that  it  does  not  allege  that  there 
is  no  administration  upon  the  estate  of  Peter 
Hayden  pending  in  this  state,  and  no  neces- 
sity for  such  administration;  but  the  general 
demurrer  of  the  defendants  was  not  passed 
upon  by  the  court  below,  and  it  would  be 
manifestly  unfair  to  plaintiffs  for  this  court 
after  holding  that  the  plea  in  abatement  was 
improperly  sustained,  to  affirm  the  Judgment 
dismissing  the  suit  on  the  ground  that  the 
general  demurrer  should  have  been  sustain- 
ed. This  would  have  the  effect  to  deprive 
plaintiffs  of  the  right  to  amend,  to  which  he 
would  have  been  entitled  had  the  court  be- 
low sustained  the  general  demurrer,  and  of 
which  he  should  not  be  deprived  by  the  error 
of  the  court  below  in  sustaining  the  plea  In 
abatement  Moore  v.  Byars  (Tex.  Civ.  App.) 
49  S.  W.  1104. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded,  and  it  Is 
so  ordered.    Reversed  and  remanded. 
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DENJSON  &  S.  RY.  OO.  v.  ST.  LOUIS  S.  W. 

RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Not.  22, 

1002.) 

RAILROADS  —  RIGHT  OF  WAY  —  USB  OF  CITY 
STREET  —  FORECLOSURE  SALE  —  RIGHTS  OF 
PURCHASER— FORFEITURE  OF  RIGHTS. 

1.  Wliere  a  railroad  had  obtained  from  a 
muuicipal  corporation  its  nnconditional  con- 
sent to  the  construction  of  a  railroad  on  one 
of  ita  streets,  a  purchaser  at  foreclosure  sale 
of  all  the  properties,  privileges,  and  franchises 
of  the  railroad  acquired  its  rights  to  the  nse 
of  the  street. 

2.  The  fact  that  the  charter  of  the  purchas- 
ing  company  conferred  on  it  power  to  occupy 
the  streets  in  the  city  in  question  for  right  of 
way  purposes  subject  to  the  condition  precedent 
that  it  obtain  the  city's  consent,  did  not  re- 
qnlre  it  to  surrender  the  right  of  way  which  it 
had  acquired  by  its  purchase,  and  reacquire 
the  same  by  exercise  of  its  charter  powers. 

3.  Where  a  city  ordinance  granted  a  railroad 
the  right  to  occupy  a  street  for  right  of  way 
purposes,  and  the  company  built  on  a  portion 
of  the  Rtreet,  and  its  successor  in  title  assumed 
possessiou  of  the  track,  and  extended  the  same, 
the  city's  grant  to  the  nse  of  the  street  was 
sccepted. 

4.  Where  a  city  granted  a  railroad  permis- 
Hon  to  use  a  street  for  right  of  way  purposes, 
another  railroad,  which  was  subsequently 
granted  a  right  of  way  over  the  same  street, 
could  not  insist  that  the  first  grantee  had  for- 
feited its  rights  by  failing  to  exercise  proper 
diligence  in  completing  its  track,  only  the  state 
or  dty  being  entitled  to  enforce  a  forfeiture. 

Bookhont,  J.,  dissenting. 

Error  from  district  court,  Grayson  county; 
Rice  Mazey,  Judge. 

Suit  for  an  injunction  by  tbe  Denlson  & 
Sherman  Railway  Company  against  the  St. 
Ix>ui9  Southwestern  Railway  Company.  A 
temporary  injunction  was  dissolved,  and  com- 
plainant brings  error.    Affirmed. 

Moseley  &  Smith,  for  plaintiff  in  error.  B. 
B.  Perkins  and  Head  &  DLllard,  for  defend- 
ant in  error. 

TEMPLETON.  J.  In  1887  tbe  St  Louis, 
Arkansas  &  Texas  Railway  Company  of 
Texas,  a  corporation  duly  incorporated  under 
the  laws  of  this  state,  constructed  a  branch 
line  of  road  from  Commerce,  in  Hunt  county, 
to  Sherman,  in  Grayson  county.  On  Febru- 
ary 21.  1887,  and  before  the  road  was  built 
Into  Sherman,  It  applied  for,  and  formally 
obtained  from  the  corporation  of  the  city  of 
Sherman,  tbe  assent  of  said  city  to  tbe  con- 
struction of  its  road  upon  and  over  East 
street,  one  of  the  public  streets  of  tbe  city, 
from  the  point  where  the  line  of  tbe  Texas 
&  Pacific  Railway  Company  crossed  said 
street  to  the  southern  terminus  thereof.  The 
assent  was  unconditional.  East  street  runs 
north  and  south,  and  extends  from  tbe  north 
boundary  line  of  the  city  to  or  near  the 
south  boundary  thereof;  and  the  Texas  & 
Padflc  Railway,  wblcb  runs  east  and  west, 
crosses  the  said  street  about  one-half  mile 
from  Its  northern  terminus.  The  first  street 
louth  of  the  Texas  &  Pacific  Railway,  run- 
ning parallel  with  tbe  railway,  is  Mulberry; 


tbe  next  is  Pecan;  tbe  next  is  Houston;  the 
next  is  Lamar,  and  tbe  next  is  Cberry.  The 
said  branch  line  from  Commerce  to  Sherman 
was  completed  to  Sherman  in  the  summer  of 
1887.  Tbe  depot  was  located  on  East  street, 
north  of  Cherry,  and  Just  south  of  and  ad- 
Joining  Lamar.  The  tract;  of  the  road  was 
laid  in  the  center  of  East  street,  and  ex- 
I  tended  from  the  southern  terminus  of  said 
street  to  a  point  Just  south  of  and  adjoin- 
ing Houston  street.  No  further  extension 
was  made  until  1892.  In  18(K)  a  mortgage 
theretofore  given  by  tbe  St.  Louis,  Arkansas 
&  Texas  Company  was  duly  foreclosed  in 
the  circuit  court  of  tbe  United  States  for  the 
Eastern  district  of  Texas  against  all  tbe 
properties,  rights,  privileges,  and  franchises 
of  tbe  said  company.  The  sale  under  fore- 
closure took  place  In  Octolier,  1890,  and  was 
confirmed  In  December  following.  Convey- 
ance was  duly  made  to  tbe  purchaser,  tbe 
St.  Louis  Southwestern  Railway  Company, 
and  in  November,  1891,  that  company  took 
possession  of  the  railway  system  It  bad  pur- 
chased, and  has  ever  since  that  time  oper- 
ated the  same.  The  said  purchasing  com- 
pany was  chartered  In  1890,  and  succeeded 
to  the  rights,  powers,  privileges,  and  fran- 
chises of  the  sold-out  company,  and  by  vir- 
tue of  its  purchase  acquired  all  tbe  proper- 
ties, rights,  privileges,  and  franchises  of  Its 
predecessor.  In  1892  tbe  new  company  ex- 
tended its  line  of  road  up  East  street  about 
200  feet  to  a  point  north  of  Houston  street 
about  100  yards  south  of  Pecan  street.  The 
Denison  &  Sherman  Railway  Company  was 
duly  and  legally  incorporated  as  a  local  and 
suburban  railway,  under  section  2,  art.  4352, 
c.  1,  tit.  94,  Sayles'  Civ.  St.,  with  authority 
to  constmct  and  maintain  a  local  suburban 
railway  from  the  southern  boundary  of  the 
city  of  Denison  to  the  northern  and  eastern 
boundary  of  tbe  city  of  Sherman,  a  distance 
of  less  than  ten  miles,  and,  in  addition  there- 
to, five  miles  in  each  of  said  cities.  In  1900 
tbe  council  of  the  city  of  Sherman  granted 
to  John  Crerar,  his  heirs  and  assigns,  tbe 
right  to  construct  and  operate  an  electric 
railway  over  that  portion  of  East  street  lying 
between  Mulberry  and  Pecan  streets.  Soon 
thereafter  tbe  franchise  was  assigned  to  tbe 
Denison  &  Sherman  Railway  Company.  In 
1901  the  said  company  set  its  poles  and 
stnmg  its  wires  on  East  street  between  Mul- 
berry and  Pecan  streets,  but  before  It  could 
lay  its  ties  and  rails  tbe  St  Louis  South- 
western Company  extended  its  track  up  East 
street  beyond  Pecan,  and  was  in  tbe  act  of 
building  to  and  across  Mulberry,  when  tbe 
Denison  &  Sherman  Company  brought  this 
suit  against  it  to  enjoin  the  completion  of 
the  work.  A  temporary  Injunction  was 
granted,  but  on  final  trial  the  same  was 
dissolved,  and  all  relief  denied.  The  Deni- 
son &  Sherman  Company  has  appealed  by 
writ  of  error. 

The   matter  in   controversy   is  the   right 
claimed  by  the  St  Louis  Southwestern  Corn- 
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pany  to  bnlld  Its  road  over  East  street,  be- 
tween Pecan  and  Molbeny.  The  principal 
question  in  tbe  case  la  whether  the  right 
possessed  by  the  St  Louis,  Arkansas  &  Texas 
Ck>mpany  to  build  on  East  street  has  been 
acquired  by  the  defendant  in  error.  Our 
laws  proTide  that  railway  companies  may 
build  across  and  upon  the  streets  of  a  city, 
but  only  on  condition  ot  obtaining  the  assent 
of  the  city  thereto.  Rev.  St  arts.  4426,  4438. 
When  the  consent  of  the  city  has  been  se- 
cured, the  right  of  the  company  to  build 
over  and  upon  the  streets  named  in  the  con- 
cession is  complete.  No  further  action  is 
necessary  as  a  prerequisite  to  a  lawful  ap- 
lirnprlation.  When  the  assent  of  the  city  has 
been  given  and  acted  upon,  it  cannot  be  re- 
called. When  the  city  consents,  in  due  torm, 
to  the  use  of  any  particular  street  or  streets 
by  a  railway  company  for  right  of  way  pur- 
poses, and  the  company  accepts  the  privilege, 
the  right  becomes  vested,  fixed,  and  certain, 
and  can  only  be  revoked  in  an  action  to  for- 
feit brought  by  authority  of  the  state.  Rail- 
way Co.  T.  Brownsville,  45  Tex.  96;  Street 
Railway  Co.  v.  Street  Ry.  Co.,  68  Tex.  16», 
4  S.  W.  534;  Railway  Co.  v.  Galveston,  90 
Tex.  898,  39  S.  W.  96,  36  L.  R.  A.  33;  ArcaU 
v.  Railway  Co.  (Cal.)  28  Pac.  676.  Our  laws 
further  provide  for  the  sale  under  foreclo- 
sure of  the  entire  roadbed,  track,  franchises, 
and  chartered  rights  of  a  railroad  company, 
and  prescribe  the  rights  of  the  purchasers 
at  such  sale.  Rev.  St  arts.  4540,  4550.  The 
purchasers  are  vested  with  all  the  rights, 
privileges,  and  franchises  of  the  foreclosed 
company,  and  are  given  the  option  of  con- 
tinuing the  business  in  the  name  of  the  old 
corporation  or  of  organizing  a  new  corpora- 
tion for  that  purpose.  The  right  of  way  in 
controversy  was  part  of  the  railway  system 
of  the  St  Louis,  Arkansas  &  Texas  Com- 
pany, and  as  such  was  covered  by  the  lien 
of  the  mortgage  creditors.  It  could  be  legal- 
ly sold  under  foreclosure  as  a  part  of  the 
said  railway  system.  The  fact  that  the  pur- 
chasers elected,  in  the  exercise  of  the  option 
given  by  the  statute,  to  form  a  new  cor- 
poration to  take  the  ptoperty,  did  not  have 
the  effect  to  destroy  the  title  to  the  right  of 
way  which  they  acquired  by  their  purchase. 
The  St  Louis  Southwestern  Company  was 
organized  as  the  successor  of  the  foreclosed 
company.  It  began  biisiness  with  no  other 
properties,  rights,  privileges,  and  franchises 
than  those  acquired  by  its  purchase  and 
those  conferred  by  Its  charter.  Every  duty 
of  a  public  nature  which  lay  upon  its  pre- 
decessor was  assumed  by  it,  and  no  obliga- 
tion in  conflict  therewith  rested  upon  It  No 
reason  affecting  the  public  existed  why  the 
said  company  should  not  have  been  permitted 
to  acquire  the  right  of  way  In  controversy 
together  with  the  other  parts  of  the  railway 
system  to  which  it  belonged.  When  acquired 
by  the  purchasing  company,  it  was  held  upon 
exactly  the  same  terms  and  conditions  as 
those  which  accompanied  the  right  and  title 


of  the  foreclosed  company.  The  concession 
of  the  right  of  way  to  the  original  company 
was  not  personal  In  a  sense  which  would 
preclude  the  transfer  thereof  to  tbe  suc- 
cessor of  that  company.  Tbe  grant  was  to 
the  company  owning  and  operating  the  rail- 
way system  in  question,  and  made  the  right 
of  way  over  East  street  a  part  of  such  sys- 
tem. Any  company  capable  under  our  laws 
of  taking  tbe  whole  system  could  take  every 
part  thereof,  including  the  said  right  of  way. 
It  is  doubtless  true  that  the  concession  could 
not  have  been  legally  segregated  from  tbe 
system,  and  assigned  to  on  independent  com- 
pany, and  that  in  this  sense  the  grant  was 
personal  to  the  company  receiving  it.  But 
there  has  been  no  attempt  to  make  such  dis- 
position of  the  concession,  or  to  use  the  same 
for  any  purpose  other  thaq  those  for  which 
it  was  granted.  The  charter  of  the  St  Louis 
Southwestern  Company  conferred  uiton  It  the 
general  power  to  occupy  the  streets  of  the 
city  of  Sherman  for  right  of  way  purposes, 
subject  to  the  condition  precedent  that  It  ob- 
tained the  assent  of  the  city,  but  that  fact 
did  not  require  it  to  surrender  the  right  of 
way  over  East  street,  which  It  had  acquired 
by  its  purchase,  and  reacquire  the  same  by 
the  exercise  of  its  charter  powers.  There  Is 
no  question  that  the  assent  of  the  city  to 
the  use  of  Bast  street  was  accepted.  The 
old  company  built  upon  and  occupied  a  por- 
tion of  the  street,  and  the  new  company, 
after  Its  purchase,  assumed  possession  of 
the  track  which  bad  been  placed  in  tbe 
street  by  its  predecessor,  and  extended  the 
track  some  distance  farther  toward  the  point 
destined  for  its  termluns.  If  it  has  not  used 
reasonable  diligence  in  completing  the  ex- 
tension, the  state  or  the  city,  and  not  the 
plaintiff  In  error,  is  the  proper  party  to  In- 
sist on  a  forfeiture. 

The  evidence  relating  to  the  foreclosure 
and  tbe  sale  thereunder  is  not  contained  in 
the  statement  of  fttcts,  tbe  trial  judge's  con- 
clusions on  those  issues  being  accepted  by 
lx>th  parties.  The  judge  found  that  all  the 
properties,  rights,  privileges,  and  franchises 
of  the  St  Louis,  Arkansas  &  Texas  Com- 
pany passed  to  and  vested  in  the  St  Louis 
Southwestern  Company.  The  list  Is  certain- 
ly comprehensive  enough  to  include  tbe  right 
of  way  In  controversy,  and  we  must  assume 
that  the  finding  is  supported  by  the  evidence. 
It  will  be  further  assumed  that  tbe  St  Louis 
Southwestern  Company  was  organized  for  the 
purpose  of  taking  over  the  said  properties, 
rights,  privileges,  and  franchises  In  tbe  man- 
ner prescribed  by  law. 

Our  conclusion  Is  that  tbe  trial  court  did 
not  err  in  holding  that  the  plaintiff  In  error 
was  not  entitled  to  an  injunction  restraining 
the  defendant  in  error  from  building  Its  road 
on  EJast  street  to  a  junction  with  tbe  track 
of  the  Texas  &  Pacific  Company. 

The  trial  judge  found  as  a  matter  of  fact 
that,  If  the  plaintiff  In  error  was  permitted 
to  lay  Its  track  in  the  center  of  East  street, 
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it  woold  be  Impracticable  for  the  defendant 
in  error  to  exercise  Its  right  to  build  on  said 
street  by  placing  its  track  between  the  track 
of  the  plaintiff  in  error  and  the  edge  of  the 
street  Complaint  is  made  that  the  evidence 
Is  not  sufficient  to  warrant  thia  finding.  Aft- 
er a  consideration  of  the  evidence,  we  have 
concluded  that  the  finding  was  justified,  and 
that  the  complaint  is  without  merit  The  de- 
fendant In  error  has  the  right  to  construct 
and  operate  its  road  over  East  street  to  a 
junction  with  the  Texas  &  Pacific  road,  and 
the  city  of  Sherman  cannot  deprive  It  of  the 
right  by  authorizing  the  plaintiff  In  error  to 
lay  Its  track  at  such  place  in  said  street  as 
will  render  impracticable  the  exercise  of  the 
right 
The  Judgment  is  affirmed. 

BOOKHOTJT,  J.  I  am  compelled  to  dis- 
sent from  the  views  expressed  In  the  con- 
clusions reached  In  the  opinion  by  .the  ma- 
jority of  the  court  In  this  case.  Owing  to 
the  importance  of  the  questions  Involved,  I 
deem  it  proper  that  I  briefly  express  my 
views  thereon. 

On  the  2l8t  day  of  February,  1887,  the 
city  of  Sherman,  by  ordinance,  granted  to  the 
St  Louis,  Arkansas  &  Texas  Railway  Com- 
pany, a  railroad  corporation  incorporated  un- 
der the  laws  of  Texas,  the  right  and  privilege 
to  construct,  operate,  and  maintain  a  rail- 
way over  and  along  East  street,  a  public 
street  In  said  city,  from  the  point  where  the 
Texas  &  Pacific  Railroad  crosses  said  street 
to  the  southern  terminus  thereof.  Acting  un- 
der the  privilege  granted  In  said  ordinance, 
said  railway  company,  in  .Tune  or  July,  1887, 
Imilt  its  railroad  In  the  center  of  East  street 
from  Its  soutliem  terminus  northward  to 
Cherry  street  where  It  crosses  East  street, 
snd  there  established  and  erected  its  depot. 
At  the  same  time  it  continued  Ita  track  north- 
ward about  200  feet  to  a  point  Just  south 
of  Houston  street,  another  street  crossing  East 
street.  In  this  condition  It  operated  its  road 
nntll  December,  1880,  when  it  was  sold  out. 
Said  corporation  executed  certain  mortgages 
on  Its  property,  privileges,  and  franchises  to 
secure  certain  bonds  executed  by  It,  and  In 
June,  18S9,  suit  was  filed  In  the  circuit  court 
of  the  United  States  to  foreclose  these  mort- 
gnges.  A  decree  of  foreclosure  was  had  on 
the  24th  day  of  July,  1890,  under  which  a 
Mle  was  made  In  October,  which  was  con- 
firmed In  December,  1890,  and  a  deed  or- 
(iered  made  to  the  purchaser,  the  St.  Louis 
Southwestern  Railway  Company  of  Texas,  to 
all  rights,  properties,  privileges,  and  fran- 
chises of  the  Bold-out  company.  The  pnr- 
chftgtng  company  was  a  corporation  incorpor- 
ated under  the  laws  of  Texas.  In  1901  the 
piRlntiff  In  error,  nnder  and  by  virtue  of  a 
valid  license  granted  by  the  city  of  Sherman, 
entered  upon  East  street,  and  erected  poles 
on  each  side  of  said  street  preparatory  to 
the  construction  of  Its  road  thereon.  About 
this  time  defendant  in  error,  acting  solely 


under  the  license  granted  to  the  St  Louis, 
Arkansas  &  Texas  Railway  Company  in 
1887,  entered  upon  said  street  in  the  night- 
time, and,  without  the  knowledge  or  consent 
of  plaintiff  In  error,  began  the  construction 
of  a  railway  in  the  center  of  the  street  be- 
tween Mulberry  and  Pecan  streets.  It  was 
to  enjoin  defendant  In  error  from  building 
said  road  that  plaintiff  in  error  instituted 
this  suit 

The  controlling  question  presented  is:  Did 
the  right  or  privilege  to  construct,  operate, 
and  maintain  a  railroad  over  that  part 
of  East  street  granted  to  the  St  Louis,  Ar- 
kansas &  Texas  Railway  Company,  and 
which  that  company  had  not  used  when  the 
foreclosure  proceedings  were  had  and  the 
conveyance  made  to  the  St  Louis  South- 
western Railway  Company,  pass  by  such  sale 
to  said  purchasing  company?  The  privilege 
granted  by  the  city  of  Sherman  to  the  sold- 
ont  company  to  construct,  operate,  and  main; 
tain  a  railroad  over  East  street  was  a  mere 
license  granted  to  that  company,  which  the 
city  could  revoke  at  any  time  prior  to  its 
acceptance  by  that  company.  Neliis  on  Street 
Surface  Railroads,  p.  55,  and  authorities  cit- 
ed in  note  8;  3  Elliott  on  Railroads,  sec. 
1079,  and  authorities  cited  In  note;  Belleville 
T,  Citizens'  Horse  Ry.  Co.,  152  111.  171,  38 
N.  E.  6W,  26  L.  R.  A.  681.  The  only  ac- 
ceptance of  the  ordinance  granting  said 
license  was  the  construction  by  the  said  com- 
pany of  its  railroad  over  that  part  of  East 
street  as  above  stated,  and  the  erection  of  its 
depot  at  Cherry  street.  This  fact,  together 
with  the  fact  that  the  company  operated  its 
railroad  as  thus  constructed  for  nearly  five 
years,  during  which  time  nothing  was  done 
by  it  indicating  an  intention  to  make  use  of 
or  accept  the  license  to  construct  and  operate 
a  railroad  over  the  remainder  of  the  street 
stipulated  in  the  ordinance,  tends  strongly  to 
show  that  the  company  did  not  intend  to 
accept  the  license  granted,  but  to  abandon 
and  forfeit  the  license,  except  in  so  far  as 
it  had  already  constructed  Its  road.  This  In- 
ference is  strengthened  by  the  fact  that  it 
had  constructed  its  depot  on  the  part  used, 
and,  It  would  seem,  fixed  the  terminus  of  its 
road.  Under  the  facta  in  the  case  the  license 
did  not  vest  any  right  in  the  licensee  until 
it  made  use  of  the  same.  8  Elliott  on  Rail- 
roads, sec.  1079.  It  Is  true  that  ordinarily 
the  company  must  accept  the  license  upon  the 
terms  and  conditions  upon  which  it  is  grant- 
ed, but  the  city  is  not  complaining  that  the 
road  stopped  at  Houston  street,  instead  of 
building  on  north  to  the  Texas  &  Pacific  Rail- 
road crossing. 

Again,  by  the  terms  of  article  4558,  Rev. 
St.,  It  Is  made  the  duty  of  every  railroad  or- 
ganized under  title  04  of  the  Laws  of  Texas, 
as  was  the  St.  Loula,  Arkansas  &  Texas 
Railway  Company,  within  two  years  after 
Its  incorporation  to  "begin  the  construction 
of  its  road  and  construct,  equip  and  put  In 
good  running  order  at  least  ten  miles  of  Its 
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proposed  road;  and  U  any  such  railroad  cor- 
poration, after  the  first  two  years,  shall  fall 
to  construct,  equip  and  put  in  good  running 
order  at  least  twenty  additional  miles  of  its 
road  each  and  every  succeeding  year  until 
the  entire  completion  of  Its  line,  such  cor- 
poration shall,  in  either  of  such  cases,  forfeit 
Its  corporate  existence  and  its  powers  shall 
cease  as  far  as  relates  to  that  portion  of 
siiid  road  then  unfinished,  and  shall  be  in- 
capable of  resumption  by  any  subsequent  act 
of  incorporation."  This  act  is  self-executing, 
and  any  railroad  corporation  organized  un- 
der title  94  of  the  laws  of  this  state  falling 
to  comply  with  Its  terms  forfeits  Its  cor- 
porate existence  as  to  the  unfinished  part 
of  its  road  without  the  necessity  of  a  judicial 
declaration  thereof.  The  St  Louis,  Arkansas 
&  Texas  Railway  Company,  in  1890,  was 
insolvent,  and  a  foreclosure  was  had  upon 
its  property  and  franchises,  and  the  same 
were  ordered  sold,  and  were  sold  to  the  St 
Louis  Southwestern  Railway  Company,  a 
corporation  created  and  chartered  under  the 
laws  of  the  state  of  Texas  prior  thereto. 
Said  sale  stripped  the  company  of  all  Its 
property,  and,  it  seems,  deprived  it  of  the 
ability  to  extend  Its  road.  The  stockholders 
of  the  sold-out  company  never  attempted, 
after  the  sale  of  its  property,  to  organize 
under  the  charter  of  the  sold-out  company, 
or  perform  any  corporate  act  thereunder. 
The  record  does  not  show  that  the  purchaser 
of  the  property  of  the  sold-out  company  ever 
attempted  to  organize  under  the  charter  of 
the  sold-out  company,  even  if  It  be  conceded 
(which  It  is  not)  that  a  purchasing  corpora- 
tion was  entitled  to  do  so  under  the  terms 
of  article  4640  of  the  Revised  Statutes.  By 
the  terms  of  article  4558  the  failure  of  the 
St  Louis,  Arkansas  &  Texas  Railway  Com- 
pany for  nearly  five  years  to  make  use  of 
the  license  granted  to  It,  and  its  insolvency, 
and  the  sale  of  all  its  property,  and  the  fail- 
ure of  the  stockholders  to  reorganize  after 
such  sale,  or  make  use  of  said  license  for 
nearly  fourteen  years  after  the  granting 
thereof,  at  the  end  of  which  time  the  city 
granted  the  license  to  another  company, 
which  last-named  company  entered  upon  the 
street  and  began  the  construction  of  its  road, 
operated  as  a  forfeiture  of  the  license  grant- 
ed to  said  St  Louis,  Arkansas  &  Texas  Rail- 
way Company  In  so  far  as  it  had  not  con- 
structed its  road  and  used  the  same.  Sayles' 
Civ.  St  art  4.')58;  S.  S.  &  M.  &  P.  Ry.  Co. 
v.  Ry.  Co.  (Tex.  Civ.  App.)  22  S.  W.  107; 
Bywaters  v.  Railway  Company,  73  Tex.  624, 
11  S.  W.  856;  Ry.  Co.  ▼.  State,  81  Tex.  672, 
17  S.  W.  67;  Mayor  v.  Ry.  Co.,  84  Tex.  590, 
19  S.  W.  786;  G.  C.  Ry.  Co.  v.  G.  C.  S.  Ry. 
Co.,  63  Tex.  629,  65  Tex.  503;  O.  Ry.  Co. 
v.  B.  &  F.  Ry.  Co.,  45  Cal.  373,  13  Am.  Rep. 
181;  Toledo,  etc.,  Ry.  Co.  v.  Johnson,  49 
Mich.  148,  13  N.  W.  492;  Chicago,  etc.,  Ry. 
Co.  v.  Storey.  73  III.  .541;  Chicago  v.  Rail- 
way Co.,  105  111.  73;  Atcheson  St.  Ry.  Co.  T. 
Nave,  38  Kan.  744,  17  Fac.  687,  6  Am.  St 


Rep.  800;  City  of  Detroit  T.  BaUway  Co.. 
37  Mich.  668.  The  city  of  Sherman  seems  to 
have  taken  this  view  of  the  matter,  and  in- 
tended the  last  grant  as  a  revocation  of  its 
former  grant  to  the  St.  Louis.  Arkansas  & 
Texas  Railway  Company  in  so  far  as  said 
company  had  not  constructed  Its  road  over 
said  street  This  view  is  strengthened  bj 
the  evidence,  which  fairly  shows  that  it  is 
not  practicable  for  both  plaintiff  in  error  and 
defendant  in  error  to  construct  and  operate 
their  respective  roads  over  said  street,  and 
the  right  was  given  to  the  plaintiff  in  error 
to  place  its  road  in  the  center  of  the  street 

Conceding,  for  the  purposes  of  this  dis- 
cussion, that  the  acts  of  the  eold-out  com- 
pany amounted  to  an  acceptance  of  tbe  li- 
cense in  its  entirety,  and  that  the  same  bad 
not  been  abandoned  or  forfeited,  did  the 
privilege  which  tbe  sold-out  company  had  to 
construct  and  operate  its  road  over  East 
street  between  Houston  street  and  the  Texas 
&  Pacific  crossing  pass  to  the  defendant  In 
error  by  reason  of  the  foreclosure  proceed- 
ings? In  the  opinion  of  the  majority  of  tbe 
court  stress  Is  laid  upon  the  provisions  of 
articles  4549,  4550,  Rev.  St.  as  vesting  the 
rights,  privileges,  and  franchises  of  the  sold- 
out  company  in  the  purchaser  under  the  fore- 
closure sale.  Article  4549  makes  provision 
whereby  the  purchaser  of  the  sold-out  com- 
pany "shall  be  entitled"  to  organize  imdei 
the  charter  of  the  sold-out  company,  and 
exercise  the  powers,  privileges,  and  fran- 
chises of  tbe  sold-out  company,  which  was 
not  done  In  this  case;  and  hence  I  cannot 
see  that  this  article  has  any  application. 
Article  4650  authorizes  the  purchaser  to  form 
a  new  corporation  with  all  the  powers  and 
rights  incident  thereto  under  the  laws  of  the 
state.  The  purchaser  In  this  case,  at  the 
time  of  Its  purchase,  was  a  corporation  char- 
tered under  the  laws  of  the  state.  It  was 
a  new  corporation,  and  by  virtue  of  its  char- 
ter it  took  all  the  powers  and  privileges  con- 
ferred by  the  laws  of  this  state  upon  char- 
tered railroads.  Article  4550  does  not  vest 
in  the  new  company  the  rights,  privileges, 
and  franchises  of  the  old  company,  but 
makes  provision  by  virtue  of  which  the  new 
company  may  acquire  the  road,  and  be  en- 
titled to  all  the  powers  and  privileges  con- 
ferred by  the  laws  of  the  state  upon  char- 
tered railroads.  It  is  not  by  virtue  of  this 
article,  but  by  virtue  of  its  purchase,  that 
the  new  company  took  title  to  the  property. 
Such  was  the  holding  of  this  court  in  Thayer 
V.  Wathen,  17  Tex.  Civ.  App.  383,  44  S.  W. 
906,  in  which  a  writ  of  error  was  refused. 
See,  also.  2  Morawetz  on  Corporations,  sees. 
924  and  925;  Memphis,  etc.,  R.  R.  v.  Berry, 
112  U.  S.  609,  5  Sup.  Ct  299,  28  L.  Ed.  837. 

The  question,  narrowed  down.  Is,  do  the 
words  used  In  the  mortgage  embrace  such 
license  or  privilege,  and,  if  so,  did  such  right 
pass  to  tbe  purchaser  by  the  foreclosure 
proceedings  and  the  conveyance  made  there- 
under?   The  property   mortgaged  la  desig- 
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nated  in  the  mortgage  as  "Its  railway  proper- 
ties, priTlleges,  and  frauchlsee."    In  discuss- 
ing tbe  meaning  of   the   word   "franchise," 
Mr.  Justice  Field,  in  the  case  of  Morgan  t. 
Ix>uisiana,  83  U.  S.  223,  23  L.  Ed.  860,  uses 
the  following  language:    "Much  confusion  of 
thought  has  arisen  in  this  case  and  in  simi- 
lar cases  from  attaching  a  vague  and  unde- 
fined meaning  to  the  term  'franchises.'    It  is 
often  used  as  synonymous  with  'rights,  priv- 
ileges, and  immunities,'  though  of  a  personal 
and   temporary   character;    so   that,   if   any 
one  of  these  exists,  It  Is  loosely   termed  a 
'franchise,'  and  is  supposed  to  pass  upon  a 
transfer  of  the  franchises  of  the  company'. 
But  the  term  must  always  be  considered  in 
connection  with  the  corporation  or  property  i 
to   which   it   is   alleged   to   appertain.    The  ' 
(rancbinps  of  a  railroad  corporation  are  rights 
or  privileges  which  are  essential  to  the  op- 
eration of  the  corporation,  and  without  which 
its  road  and  works  would  be  of  little  value;  • 
each  as  a   franchise  to  run   cars,   to  take 
tolls,    to   appropriate   earth   and   gravel    for 
the  bed  of  its  road,  or  water  for  Its  engines, 
and   tbe  like.    They   are   positive   rights  or 
privileges,  without  the  possession  of  which 
the  road  of  the  company  could  not  be  suc- 
cessfully worked.    •    •    •    The  former  may 
he  conveyed  to  a  purchaser  of  the  road  as  a 
part  of  the  property  of  the  company;    the 
latter  is  personal,  and  incapable  of  transfer 
without  express   statutory   direction."    This  ! 
language  has  been  repeatedly  approved  In  '_ 
later    opinions    of   that    court    Chesapeake, 
etc.,  R.  R.   Co.   V.  Miller,  114  U.   S.  176,  6 
Sup.  Ct  813,  29  L.  Ed.  121.    We  have  no 
statutory  authority  authorizing  a  conveyance 
of  a  license  granted  by  a  city  to  construct 
a   railroad  over  one  of  its  streets.    Nor  is 
there  any  equivalent  provision  in  the  statute 
authorizing  tbe  conveyance  of  such  a  license. 
Our  statute  authorizes  a  railroad  to  mortgage 
'■its  property  and  franchises."    This  language 
does  not  expressly  or  by  implication  authorize 
the  company  to  mortgage   such  a   license. 
In  so  far  as  said  company  had  constructed 
its  railroad  over  East  street,  and  made  use 
of  the  license,  the  same  was  necessary  for 
the  use  of  the  railroad,  and  without  it  the 
road  could  not  be  operated.    It  was  neces- 
sary to  the  preservation,  use,  and  operation 
of  tbe  railroad,  and  of  necessity  passed  to 
the  purcliaser  of  the  property.    Chesapeake 
&  Ohio  B.  R.  Co.  V.  MUler,  114  U.  S.  176, 
5  Sup.  Ct  813,  29  U  Bd.  121.    The  unused 
privilege  granted  by  the  city  of  Sherman  to 
the  St   Louis,  Arkansas  &  Texas  Railway 
Company   to  construct  its  railroad  on  East 
street  was  not  necessary  or  Incidental  to  the 
existence,  preservation,  or  use  of  the  prop- 
erty mortgaged,  and  purchased  by  the  de- 
fendant in  error,  and  hence,  in  my  opinion. 
It  did  not  pass  by  the  conveyance  of  the  rail- 
road. 

Nor  does  the  fact  that  the  purchasing 
company  extended  the  road  about  200  feet, 
and  across  Houston  street,  after  its  purchase. 


affect  the  question.  U  the  privilege  granted 
to  the  sold-out  company  did  not  pass  to  the 
new  company  by  its  purchase,  such  exten- 
sion becomes  immaterial 

Again,  the  ordinance  granted  the  franchise 
to  the  St  Louis,  Arkansas  &  Texas  Railway 
Company.  The  grant  is  not  to  that  company, 
"its  successors  and  assigns."  By  tbe  terms 
of  the  ordinance  the  grant  is  made  a  priv- 
ilege personal  to  that  company.  Such  per- 
sonal privilege  would  not  pass  by  a  convey- 
ance of  the  property  and  franchises  of  the 
company.  It  is  held  that  immunity  from 
taxation  of  a  railroad  company  is  personal 
to  that  company,  and  does  not  pass  by  a  con- 
veyance of  its  property.  Chesapeake  &  Ohio 
R.  R.  Co.  V.  Miller,  114  U.  S.  176,  5  Sup.  Ct 
813,  29  L.  Ed.  121;  Plckard  v.  East  Tennessee 
R.  R.  Co.,  130  U.  S.  037,  32  L.  Ed.  1051.  See, 
also,  vols.  9,  p.  944,  and  10,  p.  1046,  Rose's 
Notes  on  U.  S.  Reps. 


ST.   LOUIS  S.  W.  RT.  CO.  OP  TEXAS  v. 

EITEL. 

(Court  of  avil  Appeals  of  Texas.    Feb.  11, 
1903.) 

RAILROADS— DEATH  OF  LICKNSEE— INSTRUC- 
TIONS —  ASSUMPTION  OP  NBGLIOENCE  —  EX- 
CLUSION OF  CONTRIBUTORY  NEGLIOBNCB!— 
CONFORMITY  TO  ISSUES. 

1.  In  an  action  for  the  death  of  a  person 
killed  while  croseinK  a  railroad  track  on  a  private 
way,  the  court  instructed  that,  if  the  employes 
of  the  defendant  company  failed  to  ring  tbe  bell 
or  blow  the  whistle,  and  such  failure  was  the 
proximate  cause  of  the  injury,  then  plaintiff 
could  recover.  Held,  that  the  charge  was  er- 
roneous, in  failing  to  leave  to  the  jury  the 
question  whether  the  failure  to  ring  the  bell  or 
blow  the  whistle  was  negliRence,  the  place  of 
the  accident  not  being  a  public  road  or  street 

2.  In  an  action  for  the  death  of  a  licen.see 
crossing  a  railroad' track  on  a  private  way,  nn 
instruction  that,  if  the  public  were  in  the  habit 
of  crossing  defendant's  track  at  that  place,  and 
defendant  s  employes  knew  of  this,  and  in  a 
reckless  manner  j)ropelled  tbe  cars  so  as  to 
show  a  total  indifference  to  their  acts,  and  the 
deceased  was  injured  by  reason  of  such  won- 
tonness,  the  defendant  company  was  liable,  was 
erroneous,  as  excluding  the  issue  of  contribu- 
tory negligence  from  the  consideration  of  the 
jury. 

3.  In  an  action  for  the  death  of  a  licensee 
while  crossing  a  railroad  on  a  private  way, 
plaintiff's  allegation  of  negligence  was  that 
there  was  no  warning  of  any  kind  given,  nor 
was  there  any  watchman  or  light  on  the  cars, 
and  that  the  company's  servants  were  guilty  of 
gross  uegliKence  m  propelling  the  train  without 
ringing  tbe  bell  or  blowing  the  whistle,  and 
without  lights  on  the  cars,  and  without  having  a 
watchman  to  warn  deceased  of  his  danger. 
Held,  that  an  Instruction  submitting  the  issue  of 
negligence  in  failing  to  have  lights  or  other  sig- 
nals of  danger  at  the  place  of  injury  was  er- 
ror, the  allegations  only  charging  negligence  in 
failing  to  have  lights  on  the  train. 

Appeal  from  district  court,  McLennan 
county;    Sam  R.  Scott,  Judge. 

Action  by  B.  F.  Eitel  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 
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E.  B.  Perkins  and  Clark  &  Bollnger,  for 
appellant  W.  0.  O'Bryan,  T.  A.  Blair,  and 
H.  N.  Atkinson,  for  appellee. 

FISHER,  C.  J.  We  overrule  all  of  thfi 
appellant's  assignments  of  errors,  except  the 
fifth,  sixth,  and  seventh,  which.  In  our  opin- 
ion, present  reversible  error. 

The  appellant  complains  of  the  following 
charge  given  by  the  court:  "But  If  you 
find  from  the  evidence  that  Horace  Eltel  was 
not  a  trespasser  upon  the  railway  company's 
tracks,  or  that  he  had  a  right  to  enter  upon 
the  railway  track  at  the  time  and  place  he 
did,  and  you  further  find  that  the  said  Horace 
Eltel,  at  the  time  he  attempted  to  cross  de- 
fendant railway  company's  track,  exercised 
tliat  degree  of  care  and  prudence  which  a 
person  of  his  age  and  intelligence  and  of 
ordinary  care  and  prudence  would  have  ex- 
ercised under  the  same  or  similar  circum- 
stances, and  you  further  find  that  the  de- 
fendant railway  company,  through  its  agents, 
servants,  and  employes,  in  moving  its  train 
of  cars,  did  so  in  such  a  manner  that  It  run 
against  Horace  Eltel  and  inflicted  injuries 
upon  him  from  which  he  died,  and  you  fur- 
ther And  that  the  said  agents  and  employes 
of  the  defendant  company,  In  the  operation  of 
said  train,  failed  to  ring  the  bell  or  blow  the 
whistle,  and  you  further  find  that  such  fail- 
ure on  their  part  was  the  direct  and  proxi- 
mate cause  of  the  injury  to  the  deceased, 
then  and  in  this  event  the  plaintiff  in  the 
cause  would  be  entitled  to  recover."  It  is  in- 
sisted that  this  charge  was  erroneous,  be- 
cause it  did  not  leave  to  the  Jury  the  right 
to  determine  whether  the  failure  to  ring  the 
bell  or  blow  the  whistle  was  negligence  un- 
der the  circumstances.  The  place  where 
Horace  Eltel  was  killed  was  a  trail  leading 
across  the  track,  which  was  In  use  by  the 
public;  but  It  was  not  a  public  road  or 
street,  where  the  law  absolutely  required  the 
whistle  to  be  blown  and  the  bell  to  be  rung. 
The  failure  to  ring  the  bell  or  blow  the 
whistle  In  approaching  the  place  where  Eltel 
was  injured  might  or  might  not  have  been 
negligence,  and  what  the  effect  and  result 
might  have  been  of  a  failure  to  do  either  or 
both  of  these  things  was  a  question  of  fact 
for  the  Jury.  The  charge,  as  quoted,  did  not 
leave  to  the  Jury  the  determination  of  the 
question  whether  the  failure  to  ring  the  bell 
or  blow  the  whistle,  under  the  circumstances, 
was  or  was  not  negligence. 

The  sixth  assignment  complains  of  the 
following  charge  given  to  the  Jury:  "Again, 
If  you  find  from  the  evidence  in  this  case 
that  the  public  generally  were  In  the  habit 
of  crossing  the  track  of  the  defendant  railway 
company  at  the  place  where  Horace  Eltel 
was  injured  at  the  time  the  injury  occurred 
and  for  a  long  period  of  time  previous  there- 
to, and  you  further  find  from  the  evidence 
that  the  defendant's  agents  and  employes 
knew  that  people  were  in  the  habit  of  cross- 
ing the  track  at  that  point,  and  you  farther 


find  from  the  evidence  that  said  agents  and 
employes  of  the  defendant  railway  company 
in  a  reckless  and  wanton  manner,  propelled 
the  cars  in  such  a  way  as  to  show  a  total 
hidifference  of  their  acts,  and  that  the  de- 
ceased was  Injured  by  reason  of  such  wan- 
tonness, the  defendant  company  would  be 
liable."  The  purpose  of  this  charge  was  to 
make  the  appellant  liable  If  It  propelled  its 
cars  along  the  track  where  the  deceased  was 
injured  in  such  a  reckless  and  wanton  man- 
ner as  to  indicate  an  indifference  as  to  tlio 
consequences  that  might  result  from  tlicir 
acts  to  some  member  of  the  public  In  cros^^- 
ing  the  track.  Such  conduct  as  described 
might  aggravate  the  negligence  wliicb  the 
appellant  might  be  charged  with  in  propellins 
Its  cars  at  the  time  of  the  accident,  but  it 
would  not  have  the  effect  to  relieve  the  in- 
jured party  of  any  consequences  that  mi^ht 
result  from  his  contributory  negligence.  The 
Issue  of  contributory  negligence  was  In  the 
case,  and  the  effect  of  this  charge  was  to 
bold  the  appellant  responsible  although  the 
deceased  might  have  been  guilty  of  contribu- 
tory negligence  In  putting  himself  In  a  place 
of  danger  under  the  circumstances. 

The  seventh  assignment  of  error  complains 
of  the  following  instruction:  "You  are  fur- 
ther charged  that  If  you  find  from  the  evi- 
dence In  this  case  that  the  defendant  rail- 
way company  did  not  provide  a  watch,  or 
light,  or  other  signal  of  danger  at  the  place 
where  the  deceased  was  injured,  and  you 
further  find  from  the  evidence  that  such  fail- 
ure on  the  part  of  the  defendant  railway 
company  was  the  direct  and  proximate  cause 
of  the  injury  which  the  deceased  received, 
and  you  further  find  from  the  evidence  that 
a  person  of  ordinary  care  and  prudence,  un- 
der the  same  or  similar  circumstances,  would 
have  provided  a  watchman  or  light  at  said 
place,  then,  and  In  that  event,  such  failure 
on  the  part  of  the  defendant  would  con- 
stitute negligence.  In  this  connection,  how- 
ever, you  are  charged  that  if  you  find  from 
the  evidence  In  this  case,  and  under  the 
charges  hereinbefore  given  you,  that  the  de- 
ceased, Eitel,  was  a  trespasser  upon  the  de- 
fendant railway  company's  track,  or  If  you 
find  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  then,  and  In  that  event,  the 
rule  of  law  herein  announced  would  not  ap- 
ply, and,  If  you  so  find,  you  will  find  for 
the  defendant  railway  company  upon  this  is- 
sue." It  Is  insisted  that  there  Is  no  allcpi- 
tlon  in  the  plalnttfTs  petition  that  author- 
ized submitting  to  the  Jury  the  issue  as  to 
whether  the  appellant  failed  to  provide  a 
watch,  or  light,  or  other  signal  of  danger  at 
the  place  where  the  deceased  was  Injured. 
The  allegations  of  negligence  are  as  follows: 
"At  the  time  said  car  was  caused  to  be 
moved  in  the  manner  as  aforesaid  there  was 
no  warning  of  any  kind  given;  the  whistle 
of  the  engine  was  not  blown,  nor  was  the 
bell  rung,  nor  was  there  any  watchman  or 
light  on  said  car  or  cars  to  warn  the  boy 
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of  Us  danger.  That  aald  agents,  Bervants, 
and  employte  of  said  defendant  comininy 
were  guilty  of  gross  carelessness  and  negli- 
gence in  propelling  the  said  train  of  cars 
and  locomotlye  against  said  standing  car  In 
tlie  manner  aforesaid,  and  causing  the  same 
to  move— that  is,  suddenly  and  rapidly,  and 
without  ringing  the  bell  or  blowing  the  whis- 
tle, and  without  lights  on  said  car  or  cars, 
and  without  having  a  watchman  on  the 
lookout  to  warn  the  said  Horace  Eitel  of  his 
danger;  and  that  said  acts  of  negligence  and 
carelessness  were  the  proximate  cause  of 
the  death  of  said  Horace  Eitel."  The  aver- 
ment might  be  sufficient  to  charge  tbat  there 
was  no  watchman  at  the  place  where  the 
deceased  was  injured,  but  the  averment  does 
not  complain  that  there  was  no  light  or 
other  signal  of  danger  at  the  place  where 
the  deceased  .was  Injured.  It  does  complain 
that  there  was  no  light  on  the  car  or  cars. 
The  charge  complained  of  submitted  as  an 
Issue  of  negligence  whether  there  was  a  light 
or  other  signal  of  danger  at  the  place  where 
the  deceased  was  injured.  There  is  no  such 
averment  In  the  petition. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


SULLIVAN  et  al.  t.  KING  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Feb.  11, 
1903.) 

OAKNISHMKNT  —  BANKRUPTCY  —  WAIVER    OF 
GARNISHMENT— PETITION    IN    BANK- 
RUPTCY-CONSTRUCTION. 

1.  In  proceedings  in  bankruptcy,  the  alleged 
bankrupt  filed  a  plea  in  abatement,  that  the 
petitioner  was  plaintiff  in  a  garnishment  snit  then 
peuding,  which  had  been  brought  within  four 
months,  whereupon  petitioners  filed  a  supple- 
mental petition  in  which  they  waived,  released, 
and  relinquished  all  "liens,  advantages,  or  ^ef- 
prences"  by  virtue  of  the  garnishment.  Held, 
that  such  supplemental  petition  did  not  amotmt 
to  an  abandonment  of  tne  garnishment  proceed- 
ing, but  merely  waived  any  preference  in  favor 
of  plointiS  therein,  and  hence  the  garnishment 
miEht  be  prosecuted  after  refusal  of  the  federal 
court  to  declare  bankruptcy. 

2.  On  appeal  from  a  jadgmeut  dismissing  gar- 
nishment proceedings,  certiorari  would  not  be 
rranted  to  bring  up  a  further  record,  showing 
that  a  motion  had  been  filed  to  dismiss  the 
writ  for  defects,  where  such  motion  bad  not 
been  prosecuted  or  passed  on  by  the  trial  court. 

On  Rehearing. 

3.  Bankr.  Act  1808,  {  67c  [U.  S.  Comp.  St 
1001,  p.  3440],  enacts  that  a  lien  obtained  in 
any  suit  at  law  or  in  equity,  including;  an  at- 
tachment, which  was  begun  against  one  within 
fonr  months  before  the  filing  of  a  petition  in 
t»nkniptcy  against  such  person,  shall  be  dis- 
solved by  the  adjudication  of  such  person  to  be 
a  bankrupt  BeU,  that  a  garnishment  was  not 
dissolved  by  the  mere  filing  of  a  petition  in 
bankruptcy  against  defendant  in  the  garnish- 
ment suit  and,  an  adjudication  of  banKruntcy 
being  refused,  the  garnishment  remained  in 
force. 

4.  A  plaintiff  In  garnishment  does  not  waive 
such  proceeding  by  petitioning  in  the  federal 
court  that  defendant  be  declared  a  bankrupt 


Appeal  from  district  court,  Bexar  county; 
3.  L.  Camp,  Judge. 

Action  by  D.  Sullivan  &  Co.  against  W. 
W.  King;  the  International  &  Great  North- 
ern Railway  Company,  garnishee.  From  a 
Judgment  dismissing  the  garnishment  proceed- 
ings, plaintiffs  appeal    Reversed. 

Appellants  brought  action  against  W.  W. 
King.  They  instituted  this  garnishment  pro- 
ceeding, based  on  said  demand;  the  gar- 
nishee, the  International  &  Great  Northern 
Railway  Company,  answering  tbat  it  had  de- 
posited with  the  clerk  of  the  district  court 
the  sum  it  was  Indebted  to  W.  W.  King, 
which  the  record  shows  was  the  case,  in  a 
proceeding  lu  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas, 
D.  Sullivan  &  Co.  were  parties,  seeking  to 
have  W.  W.  King  adjudged  a  bankrupt,  for 
alleged  insolvency  and  acts  of  bankruptcy. 
It  appears  that  in  this  bankruptcy  proceed- 
ing the  defendant  King  filed  a  plea  in  abate- 
ment, which  was  overruled  by  the  court,  and 
the  matter  allowed  to  proceed,  because  of  an 
express  waiver  by  the  petitioners  in  a  sup- 
plemental petition  in  that  proceeding,  as  will 
be  understood  from  the  following  copy  of  the 
order  entered:  "D.  Sullivan  &  Co.  et  al.  t. 
W.  W.  King,  Defendant.  (No,  228.)  In 
Bankruptcy.  In  the  District  Court  of  the  U. 
S.  in  and  for  the  Western  District  of  Texas. 
On  this,  the  IStb  day  of  June,  1002,  came 
on  to  be  heard  the  defendant's  plea  In  abate- 
ment of  this  cause,  filed  herein  on  said  day, 
when  counsel  for  the  petitioning  creditors  ad- 
mitted in  open  court  that  plaintiffs,  D.  Sulli- 
van &  Company,  on  the  27th  day  of  March, 
1902,  filed  in  the  district  court  of  Bexar  coun- 
ty, Texas,  the  Forty-Fifth  Judicial  district,  a 
suit  against  said  defendant  for  the  sum  of 
$2,124.38,  together  with  ten  per  cent,  attor- 
ney's fees,  and  contemporaneously  with  the 
filing  of  said  suit  made  the  affidavit  and  gave 
the  bond  required  by  the  laws  of  the  state 
of  Texas  for  the  Issuance  of  a  writ  of  gar- 
nishment, and  procured  to  be  Issued  writs 
of  garnishment,  which  were  served  on  the 
International  &  Great  Northern  Railroad 
Company  and  Mrs.  Brenda  C.  Vinson,  by 
which  the  Interest  of  W.  W.  King  in  the 
Judgment  In  the  case  of  B.  C.  Vinson  against 
the  International  &  Great  Northern  Railroad 
Company  was  garnished,  and  that  said  suit 
and  gamlslunent  proceedings  were  pending 
at  the  time  of  the  filing  of  the  petition  in 
this  cause,  and  at  the  time  of  the  hearing 
of  the  said  motion,  when  the  plaintiffs,  on 
the  14th  day  of  June,  1902,  filed  a  second 
supplemental  petition,  In  which  they  waived 
in  this  court  all  preference  by  reason  of  said 
suit  and  garnishment  proceedings  in  favor  of 
all  the  creditors  of  the  said  defendant;  and 
the  court,  after  considering  said  plea  and 
the  admtralon  of  counsel,  and  said  waiver,  is 
of  the  opinion  said  plea  should  be  overruled. 
Wherefore  It  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  said  plea  be,  and  the 
same  la,  ovetniled,  to  which  ruling  defendant 
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then  and  there  excepted.  The  clerk  will  duly 
enter  this  order  of  record.  [Signed]  T.  S. 
Maxey,  Judge."  The  waiver,  as  It  was 
pleaded  by  D.  SuIUyan  &  Co.,  is  as  follows: 
"That  as  to  their  garnishment  instituted  in 
the  district  court  of  Bexar  county,  Texas, 
referred  to  In  said  plea  of  the  defendant,  and 
arising  out  of  cause  No.  13,508  in  the  dis- 
trict court  of  Bexar  county,  the  Forty-Fifth 
district  court  of  Bexar  county,  Texas,  num- 
bered 13,579  and  13,578  in  said  court,  which 
said  cause  No.  13,569  Is  referred  to  in  the 
original  petition  of  plaintiffs,  said  plaintiffs, 
D.  Sullivan  &  Co.,  for  the  benefit  of  any  and 
all  creditors  of  said  King,  hereby  formally 
waive,  surrender,  release,  and  relinquish  any 
and  all  liens,  advantages,  or  preferences 
which  they  may  have,  or  might  hereafter 
obtain  or  acquire,  by  virtue  of  such  garnish- 
ments, and  all  agreements  entered  into  In 
reference  thereto,  or  by  virtue  of  any  Judg- 
ment which  may  be  rendered  in  said  suit  or 
suits  Instituted  in  said  district  court."  In 
the  present  case  a  motion  to  dismiss  the 
garnishment  proceeding  was  filed  upon  the 
ground  that  In  the  federal  court,  in  the  said 
supplemental  petition,  a  copy  of  which  was 
attached,  plaintifTs  had  relinquished  and 
abandoned  these  garnishment  proceedings. 
The  motion  or  plea  tfas  sustained,  and  from 
such  ruling  this  appeal  is  taken.  We  here 
copy  the  Judgment:  "D.  Sullivan  &  Com- 
pany V.  I.  &  G.  N.  Ry.  Co.  and  Brenda  0. 
Vinson,  Garnishee.  (Nos.  13,578  and  13,579.) 
June  28,  1902.  This  day  came  on  to  be  con- 
sidered defendants'  motion  to  vacate  the  or- 
der heretofore  entered  In  this  cause  on  the 
21st  day  of  June,  1902,  and,  it  appearing  to 
the  court  that  this  court  is  now  vested  with 
Jurisdiction,  It  Is  ordered  and  decreed  that 
the  said  motion  this  day  filed  be,  and  the 
same  is  hereby,  granted,  and  the  order  in 
this  cause  by  this  court  on  the  21st  day  of 
June,  1902,  be,  and  the  same  is  hereby,  va- 
cated, and  hereby  set  aside.  It  is  further 
ordered  by  the  court  that  the  said  motion 
filed  herein  on  the  19th  day  of  June,  1902, 
be,  and  the  same  is  hereby,  granted,  and  said 
suit  is  hereby  dismissed,  at  plalntlfF's  costs, 
for  which  execution  may  issue.  To  which 
plaintiif  excepted,  and  in  open  court  gave 
notice  of  appeal  to  the  court  of  civil  appeals, 
Fourth  Supreme  Judicial  District  Clerk  will 
rule  in  same  decree  in  tK>th  case  No.  13,579 
and  No.  13,578."  The  result  of  the  bank- 
ruptcy proceeding  was  that  the  court  refused 
to  grant  the  petition,  from  which  an  appeal 
was  sought  to  be  taken  to  the  Circuit  Court 
of  Appeals. 

Henry  E.  Vemor  and  J.  G.  Sullivan,  for 
appellants.  Newton  &  Ward,  Geo.  C.  Altgelt, 
Carter  &  Lewis,  Jno.  Sehom,  and  Simp  Russ, 
for  appellees. 

JAMES,  O,  J.  (after  stating  the  facts). 
The  first  and  second  assignments  of  error  re- 
late to  a  question  which  we  think  does  not 


require  discussion  from  ns.  At  the  time  the 
district  Judge  rendered  his  Judgment  in  the 
present  case,  it  appears  that  no  appeal  bad 
been  taken  from  the  Judgment  rendered  in 
the  federal  court,  within  ten  days,  as  the 
act  reads;  but  the  Judge,  by  an  order,  al- 
lowed 90  days  to  perfect  the  appeal  to  the 
Circuit  Court  of  Appeals.  As  the  10  days 
bad  elapsed,  the  district  Judge  trying  the 
present  case  considered  the  Judgment  of  the 
federal  court  as  final,  and  proceeded  to  hear 
and  determine  this  cause.  It  is  now  shown 
by  an  agreement  filed  in  this  court  that  the 
appeal  attempted  to  be  taken,  and  which  is 
claimed  to  have  suspended  the  state  court's 
Jurisdiction  of  this  matter  until  such  appeal 
was  heard  and  determined,  has  been,  on 
motion,  dismissed  by  the  appellate  court  at 
New  Orleans.  Therefore  the  Judgment  re- 
fusing to  declare  W.  W.  King  a  bankrupt 
was,  to  all  intents  and  purposes,  final,  at  the 
time  the  trial  court  rendered  the  judg:ment 
now  appealed  from,  and  such  Judgment  was 
not  prematurely  rendered. 

The  remaining  assignments  are  directed  to 
the  effect  given  by  the  trial  court  to  the 
waiver  contained  in  D.  Sullivan  &  Co.'s  sup- 
plemental petition  In  the  bankruptcy  pro- 
ceeding. The  record  before  us  discloses  that 
in  that  cause  the  defendant  pleaded  in  abate- 
ment that  this  petitioner  bad  this  and  other 
garnishment  suits  then  pending,  which  bad 
been  sued  out  within  four  mouths.  To  coun- 
teract this  motion,  petitioners,  in  a  supple- 
mental pleading,  made  the  waiver  which  Is 
above  shown,  in  terms;  and  it  appears  that 
the  court,  in  view  of  this  waiver,  overruled 
the  plea.  It  seems  to  us  that,  had  the  court 
refused  to  adjudge  the  defendant  a  bank- 
rupt, without  any  such  waiver  having  been 
made,  the  garnishment  would  have  stood  as 
if  no  bankruptcy  proceeding  had  ever  been 
instituted,  and  could  have  been  prosecuted. 
It  seems  to  us,  further,  that  they  can  now 
be  prosecuted,  unless  the  waiver  amounted 
to  an  abandonment  or  dismissal  of  the  same. 
Brandenburg  on  Bankruptcy,  p.  171.  This  is 
the  question  upon  which  the  trial  court  acted 
in  dismissing  the  garnishment,  holding  that 
the  waiver  operated  as  an  abandonment,  and 
in  this  we  think  the  court  erred.  We  are  of 
opinion  that,  under  the  circumstances,  the 
appellants  having  evidently  saved  a  dismissal 
of  their  bankruptcy  petition,  and  haying  in- 
duced the  federal  Judge  to  proceed  with  it, 
by  voluntarily  filing  this  waiver,  they  should 
be  held  to  its  terms.  But  its  terms  do  not 
amount  to  an  abandonment  or  renunciation 
of  the  garnishments.  It  "waives,  surrenders, 
releases,  and  relinquishes,"  to  any  and  all 
the  creditors  of  defendant,  what?  The  liens, 
advantages,  or  preferences  obtained  by  them 
by  reason  of  the  garnishments,  or  thereafter 
to  be  obtained  by  reason  of  them,  or  by  any 
agreements  or  Judgments  rendered  In  such 
proceedings.  The  waiver  clearly  contem- 
plated the  prosecution  of  such  garnishment, 
in  the  interest  of  all  the  creditors;  petition- 
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en  simply  Bubmltttng  to  share  all  benefits 
accruing  from  said  writs,  with  the  creditors, 
withoat  preference  to  themselves,  in  other 
words,  they  thereby  simply  submitted  to 
placing  themselves  on  an  equality  with  other 
creditors  of  defendant  in  respect  to  the  ben- 
efits of  the  garnishment  proceedings.  We 
conclude,  therefore,  that  the  court  erred  In 
dismissing  the  garnishment  Plaintiffs  have 
not  waived  or  lost  their  right  to  prosecute 
It,  and  this  Is  all  that  is  really  necessary  to 
decide  on  this  appeal.  If  they  succeed  In 
seeming  the  fnnd,  questions  may  arise  be- 
tween them  and  other  creditors  as  to  the 
tatter's  right  to  participate  in  the  recovery; 
but  these  questions  are  not  before  us,  and,  of 
course,  we  are  not  to  anticipate  them.  It  is 
enough  at  this  time  to  decide  that  plalntUTs 
waiver  did  not,  of  itself,  warrant  a  dismissal 
of  the  garnishment  proceeding. 

Before  submission  of  the  case,  appellee 
asked  for  a  writ  of  certiorari  to  bring  up  a 
further  record  showing  that  a  motion  bad 
been  filed  in  the  district  court  to  dismiss  the 
writ  of  garnishment  for  alleged  fatal  de- 
fects therein  appearing  on  the  face  of  the 
papers;  appellee  dalmlng  that,  if  such  mo- 
tion staoold  appear  to  be  well  taken,  this 
court  onght,  upon  that  ground  alone,  to  affirm 
the  Judgment,  although  the  motion  had  not 
been  prosecuted  nor  passed  on  by  the  district 
court  We  refused  the  certiorari  because  the 
motlou  appears  not  to  have  been  presented 
to,  nor  passed  on  by,  the  trial  court.  The 
record  before  us  Indicates  that,  prior  to  the 
garnishment,  defendant  had  assigned  the 
fand  in  question  to  two  of  his  creditors, 
and  plaintiffs'  purpose  in  prosecuting  the 
case  Is  doubtless  to  claim  that  these  assign- 
ments were  void,  for  some  reason,  notwith- 
standing defendants'  clear  legal  right  to  pre- 
fer creditors.  These  issues  have  not  been 
raised,  so  far  as  this  record  shows;  the  case 
not  having  reached  that  stage.  In  fact,  It 
is  not  dear  that  the  assignees  have  been 
brought  in  as  parties. 

Beversed  and  remanded. 

On    Motion   for   Rehearing. 
(Feb.  25, 1903.) 

Section  67c  of  the  bankrupt  act  of  1898 
[U.  S.  Comp.  St  1901,  p.  3449]  enacts  that 
a  lien  obtained  in  any  suit  or  proceeding  at 
law  or  In  equity,  Including  an  attachment 
upon  mesne  process,  which  was  begun 
against  a  person  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy  by  or 
against  such  person,  shall  be  dissolved  by 
the  adjudication  of  such  person  to  be  a 
bankrupt,  etc.  The  language  of  the  act  is 
nnmlstakable.  The  garnishment  in  question 
was  not  dissolved  by  the  filing  of  the  bank- 
rupt proceeding,  but  would  have  been  dis- 
solved by  the  adjudication  of  defendant  to 
be  a  bankrupt  As  such  adjudication  was 
not  made,  but  refused,  the  garnishment  was 
not  dissolved.  In  onr  opinion,  there  is,  un- 
T2  S.W.— 14 


der  these  circumstances,  no  ground  for  the 
position  that  the  garnishment  was  affected 
by  the  bankruptcy  proceeding,  except  that 
it  was  suspended  pending  the  Judgment  of 
the  federal  court  on  the  application  to  ad- 
judge defendant  a  bankrupt.  We  regard  the 
contention  that  plaintiffs  abandoned  and 
waived  their  garnishment  suit  by  resorting 
to  the  federal  court  to  ask  that  defendant 
be  declared  a  bankrupt  as  wholly  untenable. 
The  motion  is  overruled. 


DBJNNY  V.  STOKES. 

(Ooort  of  Civil  Appeals  of  Texas.    Feb.  IQ, 
1903.) 

HBNTAX.    CAFACITT— BVIDBNCB-8UFFICIKN0T 
^JUDGMENT— UNSOUND  RBASON. 

1.  Two  months  before  deceased  died  of  con- 
sumption, his  brother,  without  authority,  turn- 
ed over  the  fixtures  of  his  JewehTr  store,  and  a 
part  of  the  Jewelry  therein,  to  one  of  his  cred- 
itors, in  payment  of  the  debt:  takius  up  de- 
ceased's note,  and  giving  a  bill  of  sale  in  de- 
ceased's name;  and  the  creditor  took  possession 
of  the  goods.  'The  brother  then  Informed  de- 
ceased of  what  had  been  done,  and  he  said  he 
was  glad  of  it.  There  was  evidence  that  when 
he  was  first  taken  sick,  several  months  before 
the  settlement,  he  was  extremely  low,  so  that 
very  few  persons  were  allowed  to  see  him,  and, 
after  the  first  week,  would  only  recognize  a 
few  of  his  most  intimate  friends.  After  this  he 
was  removed  to  his  brother's,  at  another  town; 
and  the  brother  testified  that  he  was  satisfied 
deceased's  mental  condition  was  such  that  he 
was  incapable  of  transacting  business,  and 
that,  "if  you  talked  to  him  about  any  subject 
for  awhile,  he  would  either  tall  asleep,  or  be- 
come totally  exhausted,  so  that  he  did  not  have 
capacity  to  listen  or  apply  his  mind  to  the  sub- 
ject." Held,  that  a  finding  that  deceased  was 
not  lacking  in  mental  capacity  to  ratify  the 
settlement  was  justified;  the  testimony  not 
overcoming  the  presumption  of  sanity. 

2.  Where  a  judgment  can  be  sustained  on  the 
facts  found  by  the  court,  it  is  immaterial  that 
the  court  gave  an  unsound  reason  therefor. 

Appeal  from  district  court  Houston  coun- 
ty;  John  Young  Gooch,  Judge. 

Action  by  W.  H.  Denny,  as  administrator 
of  the  estate  of  B.  L.  Henderson,  deceased, 
against  B.  C.  Stokes.  From  a  judgment  for 
defendant,   plaintiff   appeals.     Affirmed. 

Aldrich  &  Crook,  for  appellant  Moore  & 
Newman,  for  appellee, 

PLEASANTS,  J.  Appellant  as  adminis- 
trator of  the  estate  of  H.  L.  Henderson,  de- 
ceased, brought  this  suit  against  appellee  to 
recover  damages  for  the  wrongful  conver- 
sion of  a  stock  of  Jewelry,  Jeweler's  and 
watchmaker's  tools,  and  shop  furniture  and 
fixtures,  of  the  alleged  value  of  $2,900.  The 
petition  alleges  that  the  property  above  de- 
scribed was  owned  by  the  said  H.  L.  Hen- 
derson, and  that  the  defendant  on  or  about 
the  IKth  day  of  March,  and  while  the  said 
Henderson  was  sick  and  was  mentally  and 
physically  unable  to  transact  any  business, 
wrongfully  took  possession  of  said  property. 
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and  conTerted  the  same  to  bis  own  use  and 
benefit,  to  plaintlfl'B  damage  In  the  sum  of 
$3,000,  for  'Which  amount  judgment  Is  pray- 
ed. The  defendant  answered  by  general  de- 
nial, and  specially  pleaded  that  H.  L.  Hen- 
derson was  Indebted  to  him  in  the  sum  of 
$1,500,  evidenced  by  his  promissory  notes, 
which  were  secured  by  a  lien  upon  the  prop- 
erty of  the  said  Henderson  above  described, 
and  was  further  Indebted  to  him  for  rent  of 
the  building  In  which  said  Jewelry  business 
was  conducted,  which  rent  was  secured  by 
a  landlord's  lien  upon  said  property;  "that 
during  the  last  sickness  of  the  said  H.  L, 
Henderson,  about  the  middle  of  January, 
1901,  D.  W.  Henderson,  a  brother  of  H.  L. 
Henderson,  claiming  to  have  authority,  and 
who  was  acting  as  the  agent  of  the  said  H. 
L.  Henderson,  and  at  the  Instance  and  re- 
guest  of  the  said  H.  L.  Henderson,  and  in 
cancellation  of  the  indebtedness  due  the  de- 
fendant by  the  said  H.  L.  Henderson,  deliv- 
ered to  defendant  a  sufficient  amount  of  the 
stock  of  Jewelry,  etc.,  on  which  the  said  lien 
existed,  to  satisfy  the  debt;  that  it  was 
agreed  by  and  between  the  said  D.  W.  Hen- 
derson and  defendant  that  the  said  notes, 
liens,  etc.,  should  be  by  them  deposited  with 
the  First  National  Bank,  and  there  left  sub- 
ject to  the  order  of  the  said  H.  L.  Hender- 
son, and,  when  he  ratified  and  confirmed  the 
said  sale  so  made  by  the  said  D.  W.  Hender- 
son, that  said  notes,  receipts,  liens,  etc., 
should  be  then  and  there  delivered  to  the 
said  H.  li.  Henderson;  that  said  notes,  liens, 
etc.,  was  so  placed  with  said  bank,  and 
thereafter  the  said  H.  L.  Henderson  placed 
with  the  said  bank  a  bill  of  sale  to  all  the 
property  claimed  by  defendant,  and  took  up 
his  said  notes,  receipts,  etc.;  and  that  this 
constituted  a  full  and  complete  settlement 
by  and  between  the  said  H.  L.  Henderson 
and  appellee."  The  cause  was  tried  in  the 
court  below  without  the  intervention  of  a 
Jury,  and  Judgment  rendered  in  favor  of  the 
defendant. 

The  evidence  shows  that  H.  li.  Henderson 
died  March  20,  1901,  at  Loma,  Walker  coun- 
ty, Tex.,  and  that  the  appellant  is  the  duly 
appointed  and  qualified  administrator  of  his 
estate.  For  some  time  prior  to  his  death,  H. 
L.  Henderson  had  been  conducting  a  Jewelry 
business  at  Crockett,  Houston  county.  He 
was  taken  sick  some  time  In  the  fall  of  1900, 
and,  after  being  sick  at  Crockett  for  six 
weeks  or  two  months,  he  was  taken  to  the 
home  of  his  brother,  W.  D.  Henderson,  In 
Walker  county,  at  which  place  he  died.  Aft- 
er he  was  removed  to  Walker  county,  his 
brother,  W.  D.  Henderson,  came  to  Crockett, 
and  took  charge  of  the  Jewelry  business. 
The  defendant  Stokes  demanded  a  settlement 
of  the  indebtedness  due  blm  by  H.  L.  Hen- 
derson, and  in  settlement  of  same  he  agreed 
to  take  the  furniture  and  fixtures  In  the 
Jewelry  store,  and  a  sufficient  amount  of  the 
jewehy,  at  a  price  agreed  upon  between  him- 
self and  W.  D.  Henderson,  to  satisfy  said 


indebtedness.  All  of  these  fixtures  and  fur- 
niture, and  a  portion  of  the  Jewelry,  had 
been  sold  to  H.  L.  Henderson  by  the  defend- 
ant, and  the  notes  due  him  were  for  tbe  pur- 
chase money  of  same,  and  recited  that  a  lien 
was  retained  upon  said  property  to  secure 
theh:  payment  All  of  the  furniture  and  fix- 
tures, and  a  portion  of  the  Jewelry,  was 
turned  over  by  W.  D.  Henderson  to  the  de- 
fendant, in  accordance  with  the  agreement 
above  mentioned.  The  indebtedness  due  de- 
fendant by  H.  L.  Henderson  amoanted  to 
$1,4T4.  The  notes  held  by  the  defendant 
were  deposited  with  tbe  bank  at  Crockett, 
with  instructions  to  turn  same  over  to  W. 
D.  Henderson,  when  he  should  deliver  to  the 
bank  a  bill  of  sale  signed  by  H.  L.  Hender- 
son, conveying  the  property  to  the  defendant. 
This  settlement  was  made  with  W.  D.  Hen- 
derson in  January,  1901.  W.  D.  Henderson 
carried  a  bill  of  sale  to  the  property,  pre- 
pared by  the  defendant,  to  his  brother,  in 
Walker  county,  for  the  purpose  of  having 
him  execute  it.  He  testified,  however,  that 
his  brother  was  too  sick  to  attend  to  the  mat- 
ter, and  he  signed  H.  L.  Henderson's  name 
to  the  instrument,  without  saying  anything 
to  him  about  it,  and  took  it  back  to  Crockett, 
delivered  it  to  tbe  bank,  and  got  the  notes. 
Some  time  after  this,  W.  D.  Henderson  told 
H.  L.  Henderson  of  the  settlement  with 
Stokes,  and  the  latter  said  he  was  glad  of  it 
W.  D.  Henderson  testified  that  he  bad  no 
authority  from  H.  L.  Henderson  to  take 
charge  of  his  business  or  to  make  the  settle- 
ment with  the  defendant;  that  he  was  satis- 
fied his  brother's  mental  and  physical  con- 
dition was  such  that  he  was  incapable  of  at- 
tending to  business,  and  be  does  not  think 
he  remembered  what  indebtedness  there  was 
against  him,  and  did  not  understand  or  ap- 
preciate what  he  was  saying  when  he  stated 
that  he  was  glad  the  settlement  with  the  de- 
fendant had  been  made.  There  is  no  issue 
raised  by  the  evidence  as  to  the  amount  of 
the  indebtedness  due  the  defendant,  nor  as 
to  the  reasonableness  of  the  price  paid  by 
defendant  for  the  property.  H.  L.  Hender- 
son died  with  consumption.  W.  A.  Norris. 
at  whose  house  he  was  boarding  when  he 
was  taken  sick,  testified  that  he  declined 
very  rapidly  while  he  remained  at  his  house; 
that  he  was  Just  barely  alive,  and  scarcely 
knew  any  one;  that  only  a  few  friends  were 
allowed  to  see  him;  and  that,  after  the  first 
week  of  his  sickness,  he  would  only  recog- 
nize his  two  brothers,  the  witness,  and  two 
other  friends.  W.  D.  Henderson  further  tes- 
tified that  at  the  time  he  told  H.  L.  Hender- 
son of  the  settlement  with  the  defendant, 
said  Henderson's  condition  was  such  that,  if 
you  should  introduce  any  subject,  and  talk 
to  him  about  It  for  a  while,  that  be  would 
either  fall  asleep,  or  become  totally  exhaust- 
ed, so  that  he  did  not  have  the  capacity  to 
listen  to  you,  or  to  apply  his  mind  to  the 
subject  about  which  you  were  talking  to  him. 
This  is  all  the  testimony  in  the  record  upon 
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tbe  Issue  of  the  mental  condition  of  H.  L. 
Heuderaon  at  the  time  be  ratified  tbe  settle- 
ment made  Tritb  tbe  defendant  by  W.  D. 
Henderson.  The  conrt  below  found  as  a  fact 
that  this  evidence  failed  to  establish  that 
U.  Li.  Henderson  was  at  tbe  time  of  the  sale 
of  the  goods  to  defendant  of  unsound  mind, 
and  so  deficient  mentally  that  he  could  nei- 
ther make  a  sale  or  ratify  tbe  act  of  his 
brother,  who  purported  to  act  as  bis  agent 
in  making  such  sale. 

Tbe  law  presumes  all  persons  to  be  of 
sound  mind  and  capable  of  understanding 
contracts  entered  into  by  them,  and,  when  a 
contract  Is  assailed  on  the  groimd  of  the 
mental  Incapacity  of  one  of  the  parties,  tbe 
burden  Is  upon  the  person  denying  the  valid- 
ity of  the  contract  to  show  such  Incapacity. 
It  la  a  well-settled  rule  of  evidence  that  a 
nonexpert  witness  Is  only  permitted  to  give 
his  opinion  as  to  tbe  sanity  or  Insanity  of  a 
person,  whose  mental  condition  at  a  particular 
time  Is  the  issue  before  the  court  or  Jury, 
when  such  witness  states  the  facts  upon 
wliicb  his  opinion  Is  based.  This  rule  pre- 
supposes that  the  court  or  Jury  Is  as  compe- 
tent to  pass  upon  the  facts  from  which 
sanity  or  Insanity  Is  to  be  Inferred,  as  such 
witness.  The  opinion  of  the  witness  Is  to 
be  given  weight  only  when,  In  tbe  Judgment 
of  tbe  court  or  Jury,  It  is  a  reasonable  and 
probable  conclusion  from  the  facts  stated; 
and  its  weight  Is  always  a  question  for  tbe 
Jury,  to  be  determined  upon  a  consideration 
of  all  the  evidence  In  the  case.  It  follows 
that  unless  the  evidence  In  the  particular 
case  is  such  that  the  only  reasonable  conclu- 
sion that  can  be  drawn  therefrom  is  that  the 
person  whose  mental  condition  is  the  Issue 
to  be  determined  was  of  unsound  mind,  or 
that  any  other  conclusion  would  be  so  against 
the  great  weight  and  preponderance  of  the 
evidence  as  to  Indicate  that  it  was  the  re- 
sult of  undue  influence  or  Improper  motive, 
tlie  Judgment  of  the  court  or  Jury,  finding 
that  such  person  Is  of  sound  mind,  should 
not  he  set  aside  on  the  ground  that  it  is  not 
supported  by  the  evidence,  or  is  against  the 
weight  and  preponderance  of  the  evidence. 

Tbe  evidence  in  this  case  shows  that  H.  L. 
Henderson  died  of  consumption,  with  which 
disease  be  had  been  suffering  several  months 
before  his  death.  It  Is  a  matter  of  common 
knowledge  that  consumption  is  not  a  disease 
of  tbe  mind,  and  that  ordinarily  such  disease 
does  not  affect  the  mind  of  the  sufferer,  ex- 
(•<'Pt  by  sympathy  with  the  weakness  of  the 
liody.  The  facts  In  this  case  show  that  only 
iu  this  way  and  to  this  extent  was  H.  L. 
Henderson's  mind  affected  at  any  time. 
While  be  remained  at  Crockett,  after  be  was 
taken  sick,  the  evidence  shows  that  he  was 
extremely  low,  and  was  so  sick  that  bis 
physician  would  allow  very  few  persons  to 
see  bim,  and  after  the  first  week  of  bis  sick- 


ness he  would  only  recognize  a  few  of  his 
most  intimate  friends.  Bat  this  was  several 
months  before  he  ratified  tbe  settlement 
made  with  the  defendant  by  bis  brother,  W. 
D.  Henderson.  We  have  no  evidence  as  to 
his  condition  after  he  was  taken  from  Crock- 
ett except  the  statements  of  W.  D.  Hender- 
son that  he  was  satisfied  that  his  brother's 
mental  condition  was  such  that  be  was  in- 
capable of  transacting  business,  and  that  "if 
you  would  introduce  any  subject,  and  talk 
to  him  about  it  for  a  while,  he  would  either 
fall  asleep,  or  that  he  would  become  totally 
exhausted,  so  that  he  did  not  have  capacity 
to  listen  to  you,  or  apply  bis  mind  to  the 
subject  about  which  you  were  talking  to 
him."  This  witness  does  not  say  that  11. 
Li.  Henderson  fell  asleep  while  witness  was 
telling  him  of  the  settlement  with  appellee, 
or  became  so  exhausted  that  he  did  not  lis- 
ten to  what  witness  was  saying.  On  the 
contrary,  bis  reply  to  witness  indicates  that 
he  fully  understood  what  was  said  to  him. 
There  is  no  question  as  to  amount  of  de- 
fendant's debt,  and  that  same  was  due  prior 
to  the  time  the  settlement  was  made,  nor  as 
to  the  settlement  being  a  fair  one.  H.  L. 
Henderson,  knowing  that  he  owed  this  debt 
and  that  the  same  was  due,  upon  being  told 
by  his  brother  that  be  bad  made  a  settlement 
of  the  same,  and  the  terms  of  said  settle- 
ment being  confessedly  fair  and  Just  would 
naturally  have  said  to  his  brother  that  he 
was  glad  such  settlement  had  been  made. 
We  think,  as  before  stated,  his  reply  Indi- 
cates that  he  fully  understood  what  had  been 
done,  and  approved  of  it.  At  most  there  is 
no  evidence  in  tbe  record,  except  the  opinion 
of  W.  D.  Henderson,  that  he  did  not  under- 
stand what  he  was  saying.  In  addition  to 
this,  as  before  indicated,  tbe  evidence  shows 
that  H.  L.  Henderson  lived  for  a  month  or 
more  after  be  had  ratified  tbe  sale,  and  it  is 
therefore  plain  that  be  was  not  in  as  ex- 
tremely low  a  condition  physically  as  be 
seemed  to  be  while  at  Crockett.  Under  this 
evidence,  we  cannot  bold  that  the  finding  of 
the  trial' court  that  U.  L.  Henderson  was  not 
of  unsound  mind  at  the  time  he  ratified  the 
settlement  made  by  W.  D.  Henderson  with 
the  defendant  is  unsupported  by  tbe  evi- 
dence, or  is  so  against  the  great  weight  and 
preponderance  of  the  evidence  as  to  require 
a  reversal  of  the  Judgment  and  the  assign- 
ment presenting  this  issue  cannot  be  sustain- 
ed. It  is  Immaterial  that  the  trial  court  gave 
an  unsound  reason  for  bis  Judgment,  If  such 
Judgment  can  be  sustained  upon  the  facts 
found  by  the  court.  The  remaining  assign- 
ments present  no  issue  which  it  is  necessary 
for  us  to  consider. 

Upon  the  facts  found  by  the  trial  court, 
no  other  Judgment  than  one  in  favor  of  the 
defendant  could  have  been  rendered,  and 
said  Judgment  Is  affirmed. 
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ST.  LOUIS  8.  W.  BY.  CO.  OF  TEXAS  t. 

AUSTIN. 

(Ooart  of  Civil  Appeals  of  Texas.     Feb.  7, 
1908.) 

HASTBR  AND  SBRVANT  —  RAIUIOADB  —  INJU- 

RIBS  TO  SECTION  MAN— ASSUMPTION  OF 

RISK— QUBSTIONi  FOR  JURY. 

1.  Plaintiff,  who  was  82  years  of  age  and  had 
previously  hanled  lo^,  sawed  timber,  etc.,  was 
employed  in-  a  railroad  section  ganKi  and  was 
ordered  to  assist  in  throwing  some  railroad  ties 
from  a  box  car.  Through  defects  in  the  fasten- 
ings of  the  door  it  could  not  be  opened  to  its 
fnll  width,  and  plaintiff  threw  his  end  of  a  tie, 
which  struck  the  side  of  the  door,  and  cansed 
the  other  end  of  the  tie  to  hit  plaintiff,  causing 
his  injuries;  Held,  that  the  danger  was  one  of 
the  risks  of  the  employment  which  plaintiff  aa- 
•omed. 

2.  Where  the  evidence  wholly  failed  to  show 
that  the  throwing  of  ties  from  a  box  car  requir- 
ed any  more  akill  or  Imowledge  than  that  pos- 
sessed by  plaintiff,  who  was  injured  in  so  doing. 
It  was  error  to  submit  such  issue  to  the  jury. 

Appeal  from  district  court,  Hunt  ootinty; 
N.  O.  Connor,  Judge. 

Action  by  C.  A.  Austin  against  the  St 
Louis  Southwestern  Railway  Company. 
From  a  Judgment  In  favor  aC  plaintUI,  de- 
fendant appeals.    Reversed. 

B.  B.  Perkins  and  Perkins  &  Oraddock,  for 
appellant     Looney  &  Clark,  for  appellee. 

TBMPLETON,  J.  This  suit  was  brought 
by  0.  A.  Austin,  an  employs  of  the  St  Louis 
Southwestern  Railway  Company  of  Texas, 
against  said  company  to  recover  damages 
tot  Injuries  sustained  by  him  while  engaged 
In  unloading  cross-ties.  On  a  Jury  trial  he 
obtained  judgment,  hence  this  appeal. 

The  ties  were  in  a  box  car  which  had  been 
set  out  on  a  side  track,  and  the  car  was  stand- 
ing still  when  the  accident  occurred.  Appellee 
and  Drlggers,  members  of  a  section  gang, 
were  ordered  by  the  foreman.  Reed,  to  get 
in  the  car  and  throw  out  some  of  the  ties. 
They  got  In,  and  threw  some  10  or  16  ties 
out  at  the  east  door  of  the  car.  Reed  then 
ordered  them  to  throw  a  like  number  out 
at  the  door  on  the  other  side.  The  door  was 
closed  or  partly  closed,  and  appellee  opened 
it.  There  was  something  the  matter  with  the 
fastenings,  and  he  could  not  open  the  door 
to  its  full  width  by  from  6  to  12  inches.  He 
and  Drlggers  then  began  throwing  out  ties. 
Appellee  was  hurt  while  the  first  or  second 
tie  was  being  thrown  out  Appellee  threw  his 
end,  and' it  struck  the  side  of  the  door.  This 
caused  Drlggers  to  lose  control  of  his  end, 
and  the  tie  flew  around,  hit  appellee,  and  in- 
jured him.  Appellee  had  never  assisted  in 
throwing  ties  out  of  a  box  car  before  that 
time,  and  Reed  knew  the  fact,  but  had  not 
instructed  appellee  how  to  perform  that  duty, 
or  warned  him  of  the  dangers  attending  its 
performance.  The  evidence  further  shows 
that  a  tie  is  about  8  feet  long  10  inches  thick, 
and  8  Inches  broad,  and  weighs  about  250 
pounds;  that  two  men  are  required  in  un- 
loading ties,  one  at  each  end;   that  the  ends 


are  not  thrown  simultaneously,  but  one  end 
at  a  time;  that  the  ties  were  unloaded  in  this 
manner  on  the  occasion  of  the  accident  No 
better  or  safer  means  of  unloading  ties  is 
suggested  by  the  testimony.  It  follows  that 
appellee's  injury  cannot  be  attributed,  under 
the  evidence,  to  negligence  arising  from  the 
manner  in  which  the  tie  was  bandied.  The 
negligence,  if  any,  consisted  in  the  foreman 
requiring  appellee  to  throw  ties  out  of  a 
partially  open  door,  without  warning  him 
of  the  danger.  It  is  not  clear  from  the  evi- 
dence that  the  foreman  knew  that  the  door 
fastenings  were  defective  or  that  the  door 
was  not  open  to  Its  full  width,  and  the  evi- 
dence tends  to  show  that  the  company  bad 
exercised  due  care  to  have  the  car  door  in 
proper  condition  and  repair.  Even  If  the 
company  had  failed  to  exercise  such  care, 
or  the  foreman  knew  of  the  defect  In  the 
door,  the  fact  would  not  omdude  the  ques- 
tion of  liability.  Appellee  knew  that  the 
door  was  defective  and  that  it  was  not  fully 
open.  In  attempting  to  throw  the  tie  out  at 
such  a  door,  he  assumed  all  the  risks  Incident 
to  his  act  of  which  he  knew  or  ought  to  have 
known.  Every  condition  which  made  the 
act  dangerous  was  known  to  him,  and  the 
danger  arising  from  the  conditions  was 
obvious.  As  appellee  knew  that  the  door 
was  not  open  to  its  full  width,  he  was  bound 
to  know  that  the  fact  increased  the  danger 
of  one  end  of  the  ties  strildng  the  side  of  the 
opening.  He  was  also  bound  to  know  that, 
if  the  end  of  the  tie  did  strike  the  side  of 
the  opening,  there  was  danger  of  the  tie 
flying  around  and  hitting  him.  If  he  waa 
within  reach.  A  man  of  the  age  and  ex- 
perience of  appellee  must  be  held  to  have 
known  these  facts,  although  he  may  have 
been  without  any  special  skill  or  knowledge 
in  unloading  ties.  He  was  32  years  old.  and 
had  been  raised  on  a  farm.  He  had  plowed, 
hoed,  picked  cotton,  sawed  wood,  chopped 
wood,  drove  wagons,  helped  clear  new 
ground,  hauled  logs,  cut  cord  wood,  sawed 
timber,  made  boards,  and  handled  cord  wood. 
He  must  have  known  the  danger  of  the  act 
be  was  doing,  as  well  as  the  conditions  which 
made  It  dangerous,  and  he  therefore  assumed 
the  risks  which  caused  his  injury.  Such 
being  the  case,  it  is  immaterial  that  he  re- 
ceived no  instruction  or  warning.  The  fore- 
man could  not  have  informed  him  of  any 
fact  of  which  he  was  not  already  aware,  or 
warned  him  against  any  danger  of  which  he 
was  not  cognizant  Oil  Go.  v.  Shaw  (Tex. 
Civ.  App.)  65  S.  W.  683,  and  authorities  there 
cited.  See,  also,  Webb  v.  RaUway  Co.  (Tex. 
(31v.  App.)  65  S.  W.  684. 

The  court  submitted  to  the  Jury  the  issue 
whether  skill  or  knowledge  was  required  in 
unloading  tics,  as  a  basis,  in  part  of  a  re- 
covery by  plalntifC.  As  the  evidence  wholly 
falls  to  show  that  any  skill  or  knowledge, 
other  than  that  possessed  by  the  plaintiff, 
was  necessary,  the  charge  was  erroneous, 
and   the   contention  of   appellant  that   the 
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charge  was  upon  an  Issue  not  raised  by  tbe 
eTidence  must  be  sustained. 

In  view  of  what  has  been  said  above,  it 
Is  not  necessary  to  discuss,  in  detail,  the 
remaining  assignments  of  error,  which  re- 
late principally  to  charges  given  and  refused 
on  the  issue  of  assumed  risk.  Wliile  the 
charge  given  was  correct  as  far  as  it  went, 
appellant  was  entitled  to  have  tbe  issue 
presented  more  fully  than  was  done  in  the 
nuiln  charge.  The  special  charges  requested 
and  refused  did  not  state  the  law  more 
strongly  in  favor  of  appellant  than  was  war- 
ranted by  the  facts  of  the  case. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


SAN  ANTONIO  &  A.  P.  BY.  00.  t.  QON- 

ZALBS.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  28, 
1808.) 

CONVICT— HIRING  OUT  TO  RAILROAD  COMPA- 
NY—INJURY— NBGLIQBNCB  OP  COMPANY— IN- 
STRUCTIONS—RIGHT  OP  CONVICT  TO  PRO- 
TECTION—SUPGRINTBNDBNCB  BY  STATB  OF- 
FICER—EFFilCT. 

1.  In  an  action  for  injury  to  a  convict  hired 
oat  to  a  railroad  company,  the  court  instructed 
that  if  the  convict,  while  rigrhtfully  upon  the 
company's  platform,  and  attempting  to  load 
goods  on  a  flat  car,  was  struck  by  a  side-brake 
rod  npoii  a  moving  car,  which,  through  the  com- 
pany's negligence  projected  over  the  platform, 
and  if  in  the  exercise  of  ordinary  care  the  com- 
pany should  have  known  of  the  defective  rod, 
the  jury  should  find  for  plaintiff,  unless  by  use 
of  ordmary  care  plaintiff  could  have  seen  the 
rod  and  avoided  it.  Held,  that  any  error  in  the 
instructions  was  favorable  to  the  company. 

2.  A  convict,  hired  out  to  a  railroad  company, 
but  in  the  custody  and  under  the  orders  of  a 
state  officer,  may  recover  damages  for  injuries 
inflicted  on  him  by  the  company's  negligence. 

3.  The  convict,  while  on  a  railroad  platform 
loading  on  a  car  goods  which  the  railroad  com- 
pany had  deposited  there  for  that  purpose,  was 
struck  by  a  brake  rod  negligently  allowed  to 
project  beyond  tbe  side  of  a  moving  car.  Held, 
that  it  would  not  affect  the  convict's  right  of 
recovery  that  at  the  time  of  injury  he  was  dis- 
obeying tbe  orders  of  the  state  officer. 

4.  Nor  would  it  affect  the  convict's  right  of 
recovery  had  the  work  he  was  doing  been  for 
the  state  instead  of  for  the  company. 

Appeal  from  district  court,  Oonzales  coun- 
ty;   M.  Kennon,  Judge. 

Action  by  Bernardino  Gk>nzales  against  the 
San  Antonio  &  Aransas  Pass  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant apiieais.     AfiSrmed. 

Harwood  &  Walsh,  for  appellant.  S.  H. 
Hopkins  and  J.  W.  Rainbolt,  for  appellee. 

NBILL,  J.  This  suit  was  brought  by  the 
appellee  against  appellant  to  recover  dam- 
age for  personal  injuries  alleged  to  have 
been  inflicted  upon  him  by  the  negligence  of 
the  railway  company.  Tbe  appellant  an- 
swered by  general  and  spvAA  exceptions,  a 
general  denial,  and  a  special  plea  of  con- 

'Rebcving  denied  February  X,  1903,  and  writ  of 
error  denied  by  aupreme  court. 
f  1.  Be*  Convlots,  vol.  11,  Cent.  Dig.  i  16. 


trlbutory  negligence.  Tbe  trial  of  the  case 
resulted  In  a  judgment  in  favor  of  the  ap- 
pellee for  $2,000,  from  which  appellant  has 
appealed. 

Conclusions  of  Fact 

On  November  2,  1800,  the  appellee  waa 
one  of  a  gang  of  penitentiary  convicts  hired 
by  the  state  of  Texas  to  the  appellant  to 
work  on  its  railroad.  The  convicts,  during 
the  term  of  their  employment,  were  In  the 
custody  and  under  the  control  of  one  B.  B. 
Stedman,  a  sergeant  In  the  employ  of  tbe 
state  of  Texas,  who  was  also  employed  by 
appellant  as  an  assistant  section  foreman  In 
working  tbe  gang  of  convicts.  While  ap- 
pellant's section  foreman  directed  and  super- 
Intended  the  work  done  by  them,  In  doing 
the  work  tbe  convicts  were  under  the  im- 
mediate control,  supervision,  direction,  and 
order  of  the  sergeant,  whose  orders  they 
were  compelled  to  obey,  any  disobedience 
of  them  subjecting  the  convicts  to  punish- 
ment by  flogging.  During  the  time  they  were 
hired  to  the  appellant,  tbe  rations  were  fur- 
nished the  convicts  by  the  state.  On  the  day 
stated,  the  gang  of  convicts  having  ceased 
work  for  dinner  at  Slayden,  the  appellee 
and  another  convict  were  ordered  by  the 
sergeant  to  throw  a  sack  of  peas,  furnished 
as  rations,  upon  a  flat  car  of  a  passing  train, 
so  that  it  could  be  carried  to  the  commis- 
sary car  in  which  tbe  rations  of  tbe  gang 
were  stored,  and,  while  In  the  act  of  obey- 
ing the  order,  appellee  was  struck  on  the 
head  by  a  brake  rod,  which  appellant  had 
negligently  permitted  to  become  so  bent  as  to 
project  over  the  platform  where  appellee  was 
at  the  time  endeavoring  to  obey  the  order 
of  the  sergeant,  and  was  thereby  knocked 
from  the  platform  tmder  the  wheels  of  the 
car,  which  ran  over  and  mashed  and  man- 
gled his  foot  and  ankle  so  as  to  render  their 
amputation  necessary.  The  appellee  was 
neither  guilty  of  nor  chargeable  with  any 
negligence  proximately  contributing  to  his  In- 
jury, but  the  same  was  proximately  caused 
by  tbe  negligence  of  appellant  in  running  the 
train  on  which  there  was  a  car  with  a  brake 
rod  projecting  over  the  platform  where  ap- 
pellee was  doing  the  work. 

Conclusions  of  Iaw. 

As  the  assignments  of  error  are  directed 
to  the  refusal  of  the  court  to  give  a  number 
of  si)ecial  charges  asked  by  appellant,  and 
complain  of  tbe  charge  given,  we  will,  in 
order  to  discuss  them  Intelligently,  Insert 
the  charge  of  tbe  court,  as  well  as  such  spe- 
cial instructions  as  were  given  at  appellant's 
instance.  Before  doing  so,  we  will  remark 
that  we  believe  that,  when  they  are  read 
and  considered  in  reference  to  the  evidence, 
they  will  be  found  to  constitute  a  complete 
refutation  of  appellant's  assignments  of  error. 

After  properly  defining  negligence  and  con- 
tributory negligence,  the  main  charge  of  the 
court  proceeds  as  follows:     "(3)  Tf  you  find 
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from  the  evidence  that  on  or  about  the  2d 
day  of  November,  1900,  the  plaintUf  was  a 
convict  In  charge  of  a  sergeant  at  Slayden; 
that  he  was  on  the  platform  of  the  defend-, 
ant's  station  at  Slayden,  and  that  he  was 
rightfully  upon  said  platform  and  rightfully 
at  the  place  on  said  platform  that  he  was 
at  the  time  be  was  Injured;  and  that,  being 
at  said  place,  he  attempted  to  put  a  sacls  of 
peas  upon  a  flat  car  attached  to  one  of  de- 
fendant's engines,  and  then  In  motion;  and 
If  you  further  find  from  the  evidence  that 
while  attempting  to  put  said  sacic  of  peas 
upon  the  car,  a  slde-bralce  rod  upon  one  of 
the  flat  cars  of  defendant,  also  attached  to 
said  engine  and  then  In  motion,  was  bent 
so  as  to  project  over  the  platform  upon  which 
plaintiff  then  stood,  and  that,  by  reason  of 
Its  so  projecting,  said  bralce  rod  struck  the 
plaintiff  and  knoclted  him  from  the  platform 
to  the  ground;  that  thereby  plaintiff's  foot 
was  crushed  by  defendant's  train  in  such  a 
manner  as  to  necessitate  the  amputation  of 
the  limb  above  tbe  ankle  and  below  the  knee; 
and  If  you  further  find  from  the  evidence 
that  the  condition  of  the  brake  rod  was 
Known  to  the  agents  and  servants  of  defend- 
ant in  charge  of  the  convict  train,  or  If,  in 
the  exercise  of  ordinary  care,  its  condition 
ought  to  have  been  known  to  said  servants 
and  agents  of  defendant,  previous  to  tbe  ac- 
cident and  in  time  to  remedy  tbe  defect,  and 
was  known  to  the  plaintiff;  and  if  you  fur- 
ther find  from  tbe  evidence  that  as  to  the 
plaintiff  it  was  negligence  on  the  part  of  the 
defendant  to  operate  the  car  upon  which  tbe 
bent  brake  was  as  it  was  then  operated,  and 
tbat  the  condition  of  tbe  brake  was  the  re- 
sult of  negligence  on  the  part  of  the  de- 
fendant, and  that  such  negligence  was  the 
proximate  cause  of  the  injury  to  tbe  plain- 
tiff—then  the  plaintiff  would  be  entitled  to 
recover,  unless  you  find  that  be  was  guilty  of 
sucb  contributory  negligence  on  bis  part  as 
to  preclude  bis  recovery.  In  regard  to  which 
you  will  be  further  charged."  In  special 
charge  No.  5,  given  at  appellant's  request, 
negligence  and  contributory  negligence  are 
again  defined.  After  these  definitions  sucb 
charge  is  as  follows:  "If,  therefore,  you  be- 
lieve from  tbe  evidence  in  this  case  that  the 
plaintiff,  Bernardino  Gonzales,  while  attempt- 
lug  to  load  a  sack  of  peas  on  a  loaded  flat 
car,  and  was  knocked  down  and  injured  by 
being  struck  on  the  side  of  the  head  by  a 
side  brake  on  said  flat  car;  and  if  you  fur- 
ther so  believe  that  the  said  Gonzales  was 
guilty  of  negligence  as  negligence  is  herein- 
before explained,  in  attempting  to  load  said 
pias  on  the  said  flat  car  loaded  with  dirt  at 
the  time  and  place  and  imder  the  circum- 
stances he  was  there;  or  If  you  believe  from 
the  evidence  that  the  said  Gonzales  was  at- 
tempting to  load  said  sack  of  peas  on  said 
flat  car  in  disobedience  to  his  orders;  and 
If  you  believe  that  he  was  gruilty  of  negli- 
gence in  falling  to  use  ordinary  care  and 
proper  care  to  exercise  his  facul^  of  seeing 


said  side  brake;  and  If  you  further  believe 
that  such  negligence  on  tbe  part  of  tbe  said 
Gonzales  approximately  caused  or  contribut- 
ed to  cause  bis  injuries— then  you  will  re- 
turn a  verdict  for  the  defendant,  tbe  San 
Antonio  &  Aransas  Pass  Railway  Company, 
no  matter  If  you  should  find  that  the  said 
Bide  brake  was  actually  bent  and  leaning  out 
over  the  platform',  or  whether  it  was  stand- 
ing in  its  natural  position.  The  condition  or 
position  of  the  brake  under  these  circum- 
stances would  make  no  difference,  and  the 
plaintiff  cannot  recover."  Special  charge  Xo. 
6,  given  at  appellant's  Instance,  also  contains 
definitions  of  negligence  and  contributory 
negligence.  After  these  definitions.  It  pro- 
ceeds as  follows:  "If,  therefore,  you  believe 
from  the  evidence  In  this  case  that  tbe  plain- 
tiff, Bernardino  Gonzales,  while  attempting 
to  load  a  sack  of  peas  on  a  flat  car,  received 
the  Injuries  complained  of  by  being  struck 
on  tbe  side  of  the  head  by  a  side  brake  of 
tbe  flat  car;  and  if  you  farther  so  believe 
that  the  said  Gonzales  was  acquainted  with 
the  said  flat  cars,  and  bad  been  working  in 
and  around  the  same  for  a  sufficient  length 
of  time  for  him  to  have  become  familiar  with 
said  flat  cars  and  side  brakes;  and  If  you 
further  believe  tbat  he  could  have  seen  tbe 
said  side  brakes  by  the  exercise  of  ordinary 
care  and  using  his  eyes:  or  if  you  believe 
that  the  danger  was  apparent  to  an  ordinary 
person,  and  that  in  the  face  of  said  danger 
tbe  said  Gonzales  attempted  to  pitch  said 
sack  of  peas  on  the  car,  and  thereby  was 
guilty  of  negligence  and  failure  to  use  or- 
dinary care  and  proper  care  to  exercise  bis 
faculty  of  seeing;  and  If  you  believe  that 
such  negligence  on  the  part  of  tbe  said 
Gonzales  approximately  caused  or  contrib- 
uted to  his  Injuries— then  you  will  return  a 
verdict  for  the  defendant,  regardless  of  the 
condition  of  the  said  side  brake;  as  it  does 
not  matter  whether  it  was  in  good  condition 
or  whether  It  was  bent  over,  the  plaintiff 
cannot  recover  under  these  circumstances." 
Special  charge  No.  14,  given  at  appellant's 
request,  is  as  follows:  "Railway  companies 
are  not  bound  under  the  law  to  furnish  any 
particular  kind  of  appliances  on  their  trains, 
and  they  are  not  to  be  the  Judges  of  their 
suitability  for  tbe  particular  kind  of  work 
for  which  they  are  to  be  used,  but  It  is  their 
duty  to  see  that  they  are  to  be  reasonably 
safe,  and  to  have  them  repaired  if  they  are 
out  of  repair  within  a  reasonable  time  after 
any  defect  Is  called  to  their  attention;  and 
if,  under  these  circumstances,  and  after  a 
reasonable  notice,  tbe  railway  company  fails 
to  put  such  appliances  in  such  repair  as  will 
make  them  reasonably  safe  for  its  employes, 
and  injury  results  from  such  defective  ap- 
pliances, the  defendant  is  liable  for  damages, 
but  even  If  injury  does  result  It  must  be 
shown  by  tbe  plaintiff  that  the  Injury,  If 
any,  grew  out  of  the  defective  appliances. 
In  this  case  you  are  Instructed  that,  even  If 
you  should  find  tbat  the  brake  was  defec- 


Digitized  by 


Google 


Tex.) 


SAN  ANTONIO  St  A.  P.  BY.  CO.  v.  GONZALEa 


216 


tlve,  or  leaning,  or  bent,  but  that  tbe  ac- 
cident to  plaintiff  was  not  caused  thereby, 
but  was  caused  from  his  leaning  over  the 
c-iir  to  lieep  tbe  bag  of  beans  from  falling, 
and  that  his  head  would  have  been  struck, 
under  the  testimony,  by  the  brake  had  It 
bceu  in  an  upright  and  natural  position,  and 
the  accident  was  caused  from  the  act  of 
loaning  oyer  the  car,  then  you  will  find  for 
the  defendant" 

If  either  the  main  charge  or  the  special 
charges  copied  were  complained  of  by  the  ap- 
pellee, we  should  be  constrained  to  bold  that 
they  are  not  free  from  criticism,  but  as  to  the 
appellant  they  present  the  law  made  by  the 
pleadings  and  evidence  in  the  most  possible 
favorable  light.  To  have  given  special  charge 
No.  2,  the  refusal  of  which  is  made  the  sub- 
ject of  appellant's  first  assignment  of  error, 
would  have  been  merely  to  repeat  the  sub- 
stance of  special  charge  No.  5,  which  was 
given  to  the  Jury  at  appellant's  request. 

By  special  charge  No.  3  the  court  was  re- 
quested  to   instruct  the  Jury  that  "if  they 
should  find  from  the  evidence  that,  in  moving 
the  sack  of  peas  from  the  platform  to  the 
commissary  car,  Gonzales  and  the  other  con- 
vict  assisting   him  attempted  to  throw  the 
sack  on  the  car  which  was  being  operated 
by  defendant  company,  and  If  at  the  time 
he  was  acting  under  Instructions  and  com- 
mand of  Stedman,  sergeant  of  tbe  state  of 
Texas,    then   it   would   make   no   difference 
whether   fjtedman  commanded  Oonzales   to 
throw  tbe  sack  of  peas  on  the  flat  car  or 
whether  he  commanded  him  to  desist  from 
throwing  said  sack  on  the  car;   whether  he 
did  or  did  not  give  this  command.  If  the  evi- 
dence shows  that  be  was  acting  under  orders 
of   Stedman  and  received  his  orders  while 
BO  acting,  he  cannot  recover."     This  charge 
ignores  entirely  the  act  of  negligence  of  ap- 
pellant In  operating    its  trahi  with  a  brake 
rod  bent  and  extending  over  the  platform 
where  the  appellee  was  compelled  to  be  at 
work  by  the  orders  of  the  sergeant,  who  held 
bim  In  custody  for  the  state,  and  relieves  the 
appellant  from  the  act  of  such  negligence, 
though  it  is  shown  to  be  the  proximate  cause 
and    efficient    cause    of    appellee's    injury. 
Though  a  convict  may  be  acting  under  the 
orders  and  instructions  of  an  officer  placed 
over  bim  by  the  state,  if  while  so  acting  he 
is  injured  by  the  negligence  of  a  railway 
company,  he  Is  entitled  to  recover  from  It 
such  damages  as  flow  from  the  injuries  in- 
flicted by  such  negligence.    It  was  the  negli- 
gence  of  the  appellant,   and  not  appellee's 
obedience  or  disobedience  to  the  order  of 
tbe  sergeant,  that  caused  him  to  be  knocked 
down   and  run  over  by  the  wheels  of  ap- 
pellant's train. 

Special  charge  No.  4  is  to  the  effect  that, 
if  the  Jury  believed  from  the  evidence  that 
at  the  time  appellee  received  the  injuries 
complained  of  he  was  disobeying  the  orders 
of  tbe  sergeant  In  attempting  to  throw  a 
«ack  of  peas  upon  a  moving  flat  car  loaded 


with  dtart,  and  that  in  such  disobedience  he 
was  struck  on  the  head  by  a  side  brake  of 
the  flat  car,  and  thereby  thrown  under  the 
train  and  bad  his  foot  cut  off,  he  could  not 
recover,  no  matter  what  condition  the  side 
brake  was  in  that  struck  him,  whether  in 
or  out  of  repair.  This  charge  is  subject  to 
the  samq  criticism  given  the  one  Just  con- 
sidered. Though  a  convict,  the  appellant 
owed  the  appellee  at  least  as  much  duty  as 
it  did  members  of  the  public  liable  to  be 
where  they  would  In  all  probability  be  in- 
jured by  the  projection  of  a  brake  rod  pro- 
pelled along  its  track.  The  case  of  M.  K.  & 
T.  Ey.  Oo.  V.  Scarborough,  08  S.  W.  190, 4  Tex, 
Ct  Hep.  805,  is  one  where  the  plaintiff  was 
knocked  from  a  skidway  by  a  piece  of  timber 
projecting  from  a  moving  car  and  run  over 
and  Injured  by  the  train,  and  this  court 
held  that  the  company  was  charged  with  the 
knowledge  that  members  of  the  public  were 
liable  to  be  where  they  would  in  all  proba- 
bility be  injured  by  projections  from  cars 
propelled  along  its  track,  and  that  it  was  the 
railway  company's  duty  to  save  the  public 
from  such  danger  by  seeing  that  the  cars 
were  free  from  such  projections.  In  support 
of  this  holding  we  cite  Ry.  r.  Gee,  66  S.  W. 
78,  3  Tex.  Ct  Rep.  706;  Ry.  v.  Davie  (Ky.) 
58  S.  W.  698;  Dobleeki  v.  Sharp,  88  N.  Y. 
207;  Sullivan  v.  Ry.,  2  South.  586,  4  Am.  St 
Rep.  239;  Hicks  v.  Ry.,  64  Mo.  430;  Archer 
T.  Ry.,  106  N.  X.  589,  13  N.  B.  818-whlch 
hold  that  a  railway  is  responsible  to  persons 
who  are  Injured,  when  they  are  where  they 
had  the  right  to  be,  and  where  the  company 
might  reasonably  expect  them  to  be,  by  the 
projection  of  anything  from  a  car  over  where 
such  persons  were  standing.  The  appellee 
not  only  had  a  right  to  be  where  he  was 
when  he  was  struck  by  tbe  projecting  brake 
rod,  but  he  was  compelled  to  be  there.  In 
being  where  he  was  he  bad  no  volition.  He 
was  not  a  free  agent,  but  a  convict  and 
prisoner.  When  the  raibroad  company  un- 
loaded the  sacks  of  peas  on  the  platform  for 
the  gang  of  convicts.  It  knew  that  some 
of  them  would  be  ordered  there  to  remove  the 
sacks  to  the  commissary  car,  and,  knowing 
this.  It  cannot  escape  the  responsibility  for 
the  injury  it  inflicted  upon  the  appellee  by 
its  negligence  In  running  the  car  there  along 
with  a  brake  rod  projecting  over  the  plat- 
form where  tbe  sacks  of  peas  were  to  be 
handled. 

The  appellant  would  have  been  as  much 
liable  for  the  act  of  negligence  which  caused 
appellee's  Injury  if  the  work  he  was  doing 
under  the  orders  of  Stedman  was  for  the  state, 
as  it  would  have  been  had  the  work  been 
done  under  Stedman's  orders  as  an  assistant 
foreman  for  the  benefit  of  the  railroad  com- 
pany. Therefore  the  appellant  was  not 
prejudiced  by  the  failure  of  the  court  to  give 
special  charge  No.  7  complained  of  in  ap- 
pellant's fourth  assignment  of  error. 

What  we  have  said  as  to  the  assignments 
of  error  already  considered,  we  believe,   is 
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sufficient  to  show  that  there  !■  no  merit  In 
any  one  of  the  remaining  asslgimients. 

There  Is  no  error  assigned  which  entitles 
the  appellant  to  a  reyersal  of  the  Judgment, 
and  It  Is  therefore  affirmed. 


HOUSTON  BLECTKIO   ST.  RT.  CO.  T. 

ELVIS.* 

(Oonrt  of  CItU  Appeals  of  Texas.     Jan.  22, 

1903.) 

HARMLESS  ERRCHl. 

1.  Where  the  undisputed  facts  in  an  action 
for  iuj  Dries  to  a  passenger  on  a  ati'eet  car  show- 
ed that  he  was  entitled  to  recover  in  any  event, 
judgment  in  his  favor  was  not  reversible  for  er- 
ror in  the  submission  of  the  cause. 

Error  from  district  court,  Harrla  county; 
Ohas.  E.  Ashe,  Judge. 

Action  by  Franlc  Elvis  against  the  Hons^ 
ton  Electric  Street  Railway  Company.  Judg- 
ment for  plalntur,  and  defendant  brings  er- 
ror.   Affirmed. 

Balcer,  Botts,  Baiter  Sc  Lovett  and  Jones 
&  Oliver,  for  plaintiS  In  error.  Hutcheson, 
Campbell  &  Hutcheson,  for  defendant  in  er- 
ror. 

OARRETT,  O.  J.  This  action  was  brought 
by  the  defendant  in  error,  Frank  Elvis, 
against  the  plaintiff  In  error,  the  Houston 
Electric  Street  Railway  Company,  in  the  dis- 
trict court  for  the  Eleventh  Judicial  district 
to  recover  damages  for  personal  injuries  re- 
ceived while  a  passenger  on  the  railway  of 
said  company.  The  case  was  tried  to  a  Jury, 
and  resulted  in  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $5,000, 
which  the  defendant  seeks  to  reverse  for  er- 
rors assigned  upon  the  action  of  the  court 
t>elow  In  the  giving  of  Instructions  to  the 
Jury  and  the  refusal  to  give  certain  special 
instructions  requested  by  the  defendant. 

On  October  17,  1899,  the  plaintiff  received 
the  injuries  complained  of  while  a  passenger 
on  one  of  the  defendant's  cars.  The  evi- 
dence showed  that  the  car  was  being  run  at 
a  high  and  dangerous  rate  of  speed,  when 
the  trolley  wire  broke  and  fell  upon  and  be- 
came wrapped  around  and  Involved  with  the 
car,  the  momentum  of  which  gave  such  force 
as  to  break  the  guy  wires  and  break  and 
throw  down  five  of  the  poles,  which  fell  to- 
wards and  threatened  to  strike  the  car,  which 
Jumped  and  pitched  along  the  track.  The 
plaintiff  described  the  manner  in  which  he 
was  hurt  as  follows:  "The  car  I  was  in  was 
an  op«i  car  with  the  seats  running  clear 
across  the  car.  At  the  time  the  wire  broke 
I  was  about  two-thirds  of  the  way  back,  and 
on  the  left-hand  side  of  the  car,  which  was 
the  side  I  took  when  I  first  got  on  the  car. 
I  saw  the  wires  on  each  side  of  the  car,  and 
at  each  end  of  the  car.  I  Judged  that  they 
were  street  car  wires  by  the  breaking  and 

•Writ  of  vrroT  dented  by  supreme  court 


by  the  way  the  car  was  lunging  and  pitdilng 
and  the  wires  were  dropping  down  upon  the 
sides  and  the  trolley  poles  breaking  and  fall- 
ing. When  that  happened  I  pushed  over  to 
the  right-hand  side  to  keep  some  of  the  wires 
from  striking  me.  I  thought  it  was  safer  on 
the  right-band  side  than  on  the  left-hand 
side,  because  I  did  not  notice  any  wires  close 
on  the  right-band  side.  When  I  pushed  over 
the  car  was  lunging  and  pitching  and  going, 
I  guess,  as  fast  as  it  could.  I  Judge  from 
the  way  it  was  bounding  along  that  it  was 
on  the  track  part  of  the  time  and  on  the 
groimd  a  part  of  the  time.  The  track  was 
so  rough  along  there  one  had  to  hold  on  with 
both  hands  on  the  front  seat  In  order  to  keep 
in  the  car.  Before  I  picked  myself  up  in 
the  street,  I  was  sitting  in  the  car,  holding 
on  with  both  hands  to  the  seat  in  front  of 
me,  and  the  wires  were  dropping  down  on 
the  left-hand  side  and  also  in  front  and  in 
the  rear,  and  I  pushed  over  to  the  right-hand 
side  to  escape  the  wires,  and  the  last  recol- 
lection I  have  I  was  sitting  there  holding  on 
with  both  hands  looking  straight  ahead. 
When  I  picked  myself  up  after  the  accident, 
I  was  about  three  car  lengths  in  the  rear  of 
the  car.  The  car  stopped  very  soon  after  I 
got  pulled  off,  or  thrown  off,  whichever  It 
was."  The  defendant  offered  no  evidence  to 
excuse  the  accident  We  conclude  that  the 
plaintiff's  injuries  were  caused  by  the  neg- 
ligence of  the  defendant  without  fault  on  his 
part,  and  that  he  sustained  damages  to  the 
amount  of  the  Judgment. 

The  defendant  has  asslgrned  error  upon  the 
following  paragraph  of  the  charge  of  the 
court:  "If  you  believe  from  the  evidence 
that  the  defendant,  at  or  about  the  time  and 
place  mentioned  in  the  plaintiff's  petition, 
was  operating  one  of  its  electric  cars  on 
which  the  plaintiff  was  riding  as  a  passen- 
ger at  a  high  and  dangerous  rate  of  Bi>eed,. 
and  that  at  said  time  the  trolley  wires  and 
guy  wires  stretched  over  the  line  of  its  track 
at  said  point  broke  and  fell  upon  the  car  or 
ground,  and  the  trolley  poles  were  thrown 
down  and  fell  along  the  side  of  the  car,  and 
that  the  speed  at  which  said  car  was  being 
propelled,  in  connection  with  the  breaking 
and  falling  of  the  trolley  wires  and  guy 
wires  and  poles,  caused  said  car  to  pitch  and 
Jump  with  such  force  and  violence  upon  the 
track  as  to  throw  the  plaintiff  from  the  car 
upon  the  ground,  or  if  you  believe  that  the 
breaking  of  said  wires  and  said  poles  ap- 
peared to  the  plaintiff  to  render  his  position 
in  the  car  dangerous,  and  that  plaintiff,  act- 
ing upon  apprehension  of  Immediate  danger 
of  injury  to  himself,  and  in  order  to  aroid 
danger,  attempted  to  escape  therefrom,  in  so 
doing  then  and  there  Jumped  from  said  car 
and  fell  upon  the  ground,  or  in  such  attempt 
to  escape  did  then  and  there  fall  from  the 
same  on  or  against  the  groimd,  and  that,  as 
proximate  cause  of  said  fall,  was  thereby  In- 
jured in  one  or  more  particulars,  substan- 
tially as  alleged  in  his  petition,  you  will  find 
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for  plaintiff,  and  assesa  his  damages,  If  any, 
as  hereinbefore  directed,  unless  you  should 
And  for  the  defendant  under  other  portions 
of  this  charge."  We  hardly  think  that  the 
charge  Is  subject  to  the  objections  urged 
against  !t  If  It  should  be  found  by  the  Jury 
that  the  evidence  showed  the  facts  set  out 
In  the  charge,  the  fact  of  negligence  would 
follow  as  a  necessary  result.  But  since  the 
undisputed  facts  show  that  the  plaintiff  was 
entitled  to  recover,  and  that  no  other  verdict 
could  have  been  rendered,  the  Judgment  will 
not  be  reversed  for  error  In  the  submission 
of  the  case.  Mex.  Central  By.  Co.  v.  Laurl- 
cella,  87  Tex.  277,  28  S.  W.  277,  47  Am.  St. 
Bep.  103.  We  do  not  think  that  any  of  the 
assignments  of  error  present  any  reason  for 
a  reversal  of  the  Judgment  It  will  therefore 
be  affirmed. 
Affirmed. 


BCOralSH-AMEHICAN    MORTG.    CO., 
Limited,  et  al.,  v.  DAVIS  et  al.* 

(Cemt  of  Civil  Appeals  of  Texas.    Nov.  22, 
1902.) 

rial  kstate  brokbr-action  for  commis- 
sions—vbnub— liability  op  agents  for 
8bll.sr— undisclosed  defect  in  titlb 
—bfpbct— offer  of  sale— acceptance— 
mah-inq  letter— refusal  to  purchase— 
sufficiency  of  evidence. 

1.  In  an  action  by  a  real  estate  broker  for 
eommlwions,  the  purchaser  secnred  by  the  bro- 
ker, who  lives  in  another  county,  cannot  be 
made  a  party;  being  entitled  to  be  sued  only 
in  the  county  of  his  residence. 

2.  Agents  who  employ  a  real  estate  broker  to 
find  a  pnrchaser  for  their  principal's  lands  are 
not  liable  to  the  broker  for  commissions;  hav- 
ing acted  within  their  authority,  and  fully  dia- 
doaed  their  principal. 

3.  Mailing  letter  accepting  a  proposition  to 
purchase  land  constitutes  a  sufficient  accept- 
ance thereof,  so  as  to  entitle  the  broker  aecnr- 
ing  the  purchaser  to  his  commissions,  and  it  will 
not  affect  the  case  that  the  sender  intercepts 
the  letter  and  secnres  its  retam  to  him  before 
delivery  to  the  addressee. 

4.  A  real  estate  broker  secured  a  purchaser, 
who  inatracted  a  third  person  to  tell  the  broker 
that  he  had  decided  to  take  the  land.  The  third 
person  so  informed  the  broker,  who  telegraphed 
and  also  wrote  the  fact  to  the  vendor.  The 
purchaser  also  mailed  a  letter  of  acceptance  to 
ue  vendor,  but  intercepted  it  and  withdrew  It 
from  the  mails  before  the  vendor  received  it. 
Held,  that  there  was  no  neglect  on  the  part  of 
the  broker  to  notify  the  vendor  of  the  sale, 
which  would  forfeit  his  right  to  commission, 
even  though  the  land  had  been  sold  before  snch 
notification  to  another  pnrchaser. 

5.  In  order  to  avail  himself  of  the  final  re- 
fosal  of  a  prospective  pnrchaser,  secured  by  a 
real  estate  broker,  to  take  the  land,  because  it 
is  an  ill-shaped  tract,  not  in  the  form  repre- 
sented by  the  broker,  the  vendor,  in  an  action 
1^  die  broker  for  commissions,  must  show  in 
what  particular  the  shape  of  the  land  varied 
from  the  representations,  so  that  the  material- 
ity of  the  variation  can  be  determined. 

6.  Evidence  in  an  action  by  a  real  estate  bro- 
ker for  commissions  considered,  and  held  not  to 
show  aaeh  a  misrepresentation  as  to  the  shape 
of  the  tract  by  the  broker,  misleading  the  pur- 
diaser,  as  to  warrant  the  latter  ta  refusing  to 
complete  the  purchase,  and  deprive  the  broker 
of  commissiona. 

*Wrlt  of  error  granted  bjr  supreme  court 


Error  from  district  court,  Dallas  county; 
Thos.  F.  Nash,  Judge. 

Action  by  W.  S.  Davis  against  the  Scot- 
tish-American Mortgage  Company,  Limited, 
and  others.  Judgment  for  plaintiff,  and  cer- 
tain defendants  bring  error  Modified,  and 
motion  for  rehearing  overruled. 

Oano,  Oano  &  Gano,  for  plaintiffs  in  error. 
Matlock,  MlUer  &  Dycus,  for  defendant  in  er- 
ror W.  S.  Davis.  W.  P.  Finley,  for  defendant 
In  error  J.  R.  Couts. 

'  RAINEY,  C.  J.  W.  S.  Davis  sued  the  Scot- 
tish-American Mortgage  Company,  Limited, 
and  Brown  Bros.,  to  recover  commissions  al- 
leged to  have  been  earned  by  him  In  procur- 
ing a  purchaser  (one  Gouts)  for  certain  lands. 
Brown  Bros,  were  the  agents  of  said  mort- 
gage company,  and  represented  It  In  the 
transaction.  Plaintiff  sought  Judgment  against 
said  Brown  Bros.  In  the  event  the  company 
was  held  not  liable.  The  defendants  answer- 
ed generally  and  specially,  but  the  special  an- 
swer amounts  to  nothing  more  than  a  gen- 
eral denial,  except  that  it  alleges  that  if  J. 
R.  Couts,  the  party  whom  Davis  alleges  he  se- 
cured as  a  purchaser,  did  agree  to  purchase 
said  land,  they  were  not  notified  of  the  same, 
and  that.  If  they  are  liable  to  Davis,  the  said 
Couts  is  liable  to  them;  and  they  pray  that 
Couts  be  made  a  party,  etc.  Couts  pleaded 
to  the  Jurisdiction  of  the  court,  claiming  the 
privilege  of  being  sued  In  Parker  county,  the 
place  of  his  residence.  This  plea  was  sus- 
tained. The  case  was  submitted,  as  between 
the  other  parties,  to  the  court,  a  Jury  being 
waived,  and  Judgment  was  rendered  in  favor 
of  the  plaintiff. 

Couts  lived  In  Parker  county,  and  was  en- 
titled to  the  privilege  of  being  sued  In  the 
county  of  his  residence;  there  being  no  fact 
In  the  record  which  deprived  him  of  such 
privilege.  His  plea  to  the  Jurisdiction  was 
therefore  properly  sustained. 

The  court  erred  In  rendering  Judgment 
against  Brown  Bros.  They  were  acting  for 
the  mortgage  company  In  the  transaction. 
Their  authority  to  so  act  was  not  questioned, 
and  their  principal  was  fully  declared  and 
known  to  Davis  at  the  time  he  dealt  with 
them.  This  being  the  case,  no  liability  ex- 
isted against  them. 

This  brings  us  to  the  question  of  the  lia- 
bility of  the  mortgage  company  to  Davis  for 
the  commissions  claimed.  Davis  was  author- 
ized by  Brown  Bros,  to  procure  a  purchaser 
for  the  land,  and  his  claim  Is  that  he  found 
one  Couts,  who  was  willing,  able,  and  ready 
to  purchase,  but  this  Is  denied  by  the  mort- 
gage company.  The  evidence  discloses  that 
Brown  Bros,  resided  in  Austin,  Tex.  Davis 
resided  In  Ft  Worth,  Tex.,  and  the  communi- 
cation between  them  was  through  the  malls. 
Couta  resided  In  Weatherford,  and  Davis  first 
got  In  communication  with  him  through  Hon. 
I.  W.  Stephens,  who  stated  to  Davis  that 
Oouta  would  like  to  purchase  the  land.    After 
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varlona  communications  between  tbe  parties, 
Brown  Bros,  submitted,  tbrougb  Davis,  to 
Couts,  a  proposition  to  sell.  This  Couts  de- 
clined. Dayls  then  went  to  Weatherford,  saw 
Couts,  and  secured  from  blm  a  written 
proposition  to  purchase.  This  was  sent  by 
Davis  to  Brown  Bros.,  and  on  January  23, 
1900,  Brown  Bros,  returned  the  same  to 
Davis,  with  this  interlineation:  "Subject  to 
letter  from  Brown  Bros,  to  W.  S.  Davis  &  Co., 
dated  20th  of  January,  1900."  The  letter  of 
January  20,  1900,  mentioned,  related  to  a  tax 
title  on  12  sections  of  said  land,  and  stated: 
"You  will  recollect  that  there  is  an  old,  ab- 
solutely Invalid,  tax  title  on  twelve  sections. 
We  could  dear  ofC  this  title  by  suit  easily, 
but  prefer  that  the  purchaser  do  it,  and  would 
pay  half  of  the  costs  of  the  suit."  The  propo- 
sition, so  interlhied  by  Brown  Bros.,  was  sent 
to  Couts  by  Davis.  After  receiving  same, 
Couts,  on  the  morning  of  January  26,  1900, 
met  Judge  Stephens  in  Weatherford,  on  his 
way  to  take  the  train  for  Ft.  Worth,  and  told 
htm  (Stephens)  that  be  could  tell  Davis  ttiat 
he  (Couts)  had  decided  to  take  the  land.  Ste- 
phens said  for  liim  to  confer  direct  with 
Brown  Broa,  which  Couts  assented  to.  When 
Judge  Stephens  reached  Ft.  Worth,  he  told 
Davis  of  the  conversation  he  had  with  Outs. 
Davis  on  the  same  day  wired  Brown  Bros, 
that  CJouts  bad  accepted  and  followed  same 
with  a  letter.  On  that  same  day  Couts  mail- 
ed to  Brown  Bros,  the  following  letter,  to  wit: 
"January  26th,  1900.  Messrs.  Brown  Bros., 
Austin,  Texas— Gentlemen:  You  are  hereby 
notified  that  I  accept  the  Interlineation  above 
last  line  of  first  page  of  preliminary  contract 
and  will  take  tbe  land  as  Indicated  by  said 
agreement  I  think,  however,  that  you  peo- 
ple ought  to  pay  the  whole  cost  of  clearing 
title,  but  win  not  let  that  prevent  the  trade. 
You  will  please  advise  me  what  you  think 
is  best  plan  of  procedure  in  clearing  title. 
Shall  we  sue  for  same  or  act  oti  the  defense, 
and  wait  for  adverse  claimant  to  institute 
proceedings?  The  abstract  received,  which 
is  too  large  for  immediate  examination.  I  ac- 
cept, relying  on  your  statement,  and  that  It 
will  show  up  as  represented.  Yours  truly,  J. 
R.  Couts."  This  letter  never  reached  Brown 
Bros.,  It  being  Intercepted  the  next  day  by  a 
telegram  sent  by  one  Holland,  at  the  Instance 
of  Couts,  to  the  postmaster  at  Austin,  who  re- 
turned it  to  Couts;  and  on  that  day  (27th) 
Couts  telegraphed  Brown  Bros,  that  he  ob- 
jected to  the  land  on  account  of  Its  shape, 
and  declared  the  trade  off.  In  the  letter 
from  Brown  Bros,  to  Davis  of  January  22d, 
In  which  Couts'  proposal  was  returned.  Inter- 
lined by  Brown  Bros.,  they  said,  "Your  com- 
mission, of  course,  will  be  payable  only  tn  the 
event  of  the  sale  going  through  according  to 
the  contract"  This  is  the  first  time  Brown 
Bros,  said  anything  to  Davis  as  to  when  the 
commissions  were  payable. 

Appellee's  right  of  recovery  depends  upon 
bis  having  procured  a  purchaser  who  was 
willing,  ready,  and  able  to  comply  with  the 


terms  proposed  by  Brown  Bros.  When  the 
owner  of  land  places  it  In  the  hands  o£  an 
agent  for  sale,  and  nothing  is  said  about  tbe 
title,  the  law  implies  that  he  can  make  a 
good  title  to  the  land;  and,  if  the  agent  finds 
a  purchaser  who  is  willing  and  able  to  pur- 
chase at  the  owner's  price,  he  will  be  en- 
titled to  his  commissions,  although  tbe  title 
may  be  defective,  and  the  trade  fall  tbrougb 
on  that  account  Ck>nkling  y.  Krakaner,  70 
Tex.  735,  11  S.  W.  117;  Davis  v.  Lawrence 
(Kan.)  34  Pac.  1051;  Gauthier  v.  West  (Minn.) 

47  N.  W.  656;  Gerhart  v.  Peck,  42  Mo.  App. 
044.  When  the  land  was  placed  in  the  bands 
of  Davis,  there  was  no  stipulation  that  his 
commission  should  depend  upon  the  condi- 
tion of  tbe  title.  The  only  stipulation,  in  ef- 
fect, was  tliat  he  would  procure  a  purchaser 
willbig  and  able  to  take  tbe  land  on  the  terms 
proposed  by  the  seller.  He  procured  a  pur- 
chaser who  executed  a  written  proposition  In 
accordance  with  the  seller's  terms.  Brown 
Bros,  did  not  accept  this,  but  Imposed  another 
condition  relative  to  the  cloud  on  the  title  to 
12  sections.  This  condition  was  accepted  by 
C!outs'  mailing  a  letter  of  acceptance  to 
Brown  Bros.,  which  letter  was  intercepted  by 
Couts,  and  never  reached  Brown  Bros.,  but 
was  returned  to  Couts.  The  letter  being  In- 
tercepted, it  is  therefore  claimed  by  appellant 
that  such  acceptance  was  not  binding.  It  is 
held  by  the  great  weight  of  authority  that. 
where  negotiations  relative  to  the  sale  of  land 
are  conducted  through  the  malls,  the  con- 
tract is  completed  the  moment  the  proposed 
purchaser  mails  a  letter  addressed  to  tbe 
party  offering  to  sell,  accepting  the  offer.  If 
done  within  a  reasonable  time,  and  before  be 
receives  notice  of  a  withdrawal  of  the  offer  to 
sell.  Blake  v.  Ins.  Co.,  67  Tex.  160,  2  S.  W. 
SOS,  60  Am.  Rep.  15;  Kempner  v.  Gohn  (Ark.) 

I  S.  W.  809,  58  Am.  Rep.  775;  Levy  v.  Cohen, 
4  Ga.  1;  Bryant  v.  Booze,  55  Ga.  438;  Hunt  t. 
HIgman  (Iowa)  SO  N.  W.  769;  Taylor  v.  Ins. 
Co.,  9  How.  390,  13  L.  Ed.  187;  Moore  v. 
Plerson,  6  Iowa,  279,  71  Am.  Dec  409; 
Ferrler  v.  Storer  (Iowa)  19  N.  W.  280,  50  Am. 
Rep.  752;  BenJ.  Sales,  sec.  44;  Hallock  v.  Ins. 
Co.,  26  N.  J.  Law,  268;  Lungstrass  v.  Ins.  Co., 

48  Mo.  201,  8  Am.  Rep.  100;  Vassar  v.  Camp, 

II  N.  Y.  441.  In  Hallock  v.  Ins.  Co.,  supra, 
the  court  says:  "The  acceptor  can  no  more 
overtake  and  countermand  his  letter  mailed, 
than  he  can  his  words  of  acceptance  after 
they  have  Issued  from  his  lips.  The  bargain, 
if  struck,  must  be  eo  instante  with  such  overt 
act  Mailing  letter  containing  an  acceptance, 
or  tbe  Instrument  Itself,  Intended  for  the 
other  party,  is  certainly  such  overt  act"  In 
Vassar  v.  Camp,  supra,  where  a  letter  was 
mailed  accepting  an  offer,  It  was  held  that 
the  contract  was  completed  and  binding, 
though  It  was  never  received  by  the  proposer. 

It  is  insisted  by  appellants  that  they  knew 
nothing  of  Couts'  acceptance  being  mailed, 
and  were  not  notified  by  Davis,  and  that  be- 
fore they  knew  of  it  the  land  had  been  sold 
to  another  party.    While  tbe  evidence  shows 


Digitized  by 


Googie 


Tex.) 


SAN  ANTONIO  *  A.  P.  BY.  CO.  ▼.  ANKERSON. 


219 


tbey  did  not  know  of  the  letter,  Davis  noti- 
fied Brown  Bros,  by  wire  that  Gouts  had  ac- 
cepted, and  wrote  them,  "You  have  doubt- 
less received  or  will  receive  a  letter  from 
him  direct."  Davis  did  not  know  of  the  let- 
ter of  acceptance  being  mailed  until  some 
time  afterward,  but  he  insisted  to  Brown 
Bros,  that  the  contract  had  been  closed,  and 
Teas  binding  on  Couts,  and  urged  Brown 
Bros,  to  take  steps  to  enforce  it.  This  they 
did  not  do.  R.  L.  Brown,  one  of  the  firm  of 
Brown  Bros.,  testified:  "The  reason  we  did 
Dot  sue  Mr.  Couts,  to  hold  him  to  the  trade, 
is  that  oar  principal  did  not  like  the  law, 
and  they  preferred  selling  the  land  to  some- 
body else,  than  have  a  lawsuit  with  Mr. 
Couts."  The  record  falls  to  disclose  any 
dereliction  of  duty  on  the  part  of  Davis  in 
the  premises. 

The  evidence,  in  onr  opinion,  entitles  the 
plaintiff  to  recover,  unless  his  right  Is  de- 
feated by  the  refnsal  of  Couts  to  take  the 
land  on  the  ground  of  its  "111  shape."  Couts 
testified  that  "the  land  was  not  In  the  Mape 
that  it  was  represented  to  me  by  Davis.  He 
bad  represented  to  me  that  it  was  in  a  solid 
body,  when  in  fact  the  abstract  showed  It  to 
be  In  111  shape.  As  soon  as  I  ascertained 
this,  I  instructed  Mr.  Holland  that  the  trade 
was  off,  and  to  telegraph  and  stop  the  let- 
ter," etc.  Davis  denies  that  he  made  any 
representations  to  Couts  as  to  the  shape  of 
the  land.  Brown  Bros,  furnished  a  map  of 
the  land  to  Couts  through  Davis.  At  Its  top 
there  was,  in  large  letters,  words,  and  fig- 
ures, "52,500  acres  of  land  In  a  solid  body." 
The  map  showed  the  shape  of  the  land. 
While  the  land  is  irregular  in  shape,  there  is 
no  direct  testimony  that  It  Is  not  in  a  solid 
body.  No  objection  was  made  to  the  title 
upon  examination  of  the  abstract.  The  only 
complaint  is  that  "the  abstract  showed  it  to 
be  In  ill  shape."  In  what  particular  the  ab- 
stract showed  the  shape  of  the  land  to  be 
different  from  that  shown  by  the  map  is 
Dot  stated.  According  to  Couts'  testimony, 
Davis  showed  him  the  plat  of  the  land  when 
be  (Davis)  was  in  Weatherford,  which  was 
before  the  letter  of  acceptance,  and  that 
Judge  Stephens  and  Mr.  Holland  had  exam- 
ined it,  and  expressed  themselves  that  it 
showed  the  land  to  be  In  a  solid  body.  In 
order  to  avail  appellants.  It  was  necessary 
for  tbem  to  show  in  what  particular  the 
shape  of  the  land  varied  from  the  represen- 
tations made,  if  any.  In  order  that  the  court 
mlpht  determine  its  materiality.  This  they 
have  failed  to  do.  Again,  there  was  evidence 
that  friends  of  Couts  had  visited  the  land, 
who  had  described  It  to  him;  and  we  think 
It  appears  from  the  evidence  that  Couts,  in 
negotiating  for  the  land,  was  acting  upon  the 
Information  received  from  them. 

We  are  of  the  opinion  that  the  evidence 
shows  that  Davis  had  compiled  with  his  con- 
tract with  Brown  Bros,  to  procure  a  pur- 
chaser who  was  able,  ready,  and  willing  to 
purchase  the  land;  that  the  contract  to  pur- 


chase was  complete  and  binding,  and  the 
court  did  not  err  in  rendering  judgment  for 
I^alntlff  against  the  mortgage  company.  The 
Judgment  is  therefore  affirmed  as  to  said 
mortgage  company  and  Couts,  but  reversed 
and  rendered  as  to  Brown  Bros. 

On  Rehearing. 
(Feb.  21,  1903.) 

In  the  original  opinion  we  fell  Into  error 
In  stating  as  a  fact  that  appellee  Davis, 
pending  the  negotiations  for  the  sale  of  the 
land,  did  not  know  of  the  tax  title  on  12 
sections  of  the  land.  Davis  during  that  time 
did  know  of  said  tax  title.  Hence  it  follows 
that  our  discussion,  in  so  far  as  it  is  based 
on  that  finding,  was  inapplicable  to  the  fact 
as  it  exists. 

Counsel  for  appellant  places  a  construc- 
tion on  a  clause  in  our  opinion  never  intend- 
ed by  us.  We  stated,  "On  the  same  day 
Davis  wired  Brown  Bros,  that  Couts  bad  ac- 
cepted and  followed  same  with  a  letter." 
Counsel  construes  this  to  mean  that  Davis 
had  not  only  wired,  but  also  bad  written 
that  Couts  had  followed  the  telegram  with 
a  letter  of  acceptance.  We  did  not  Intend 
to  convey  this  idea.  The  idea  that  we  in- 
tended to  convey  was  that  Davis  had  tele- 
graphed Brown  Bros,  that  Couts  had  accept- 
ed, and  Davis  had  followed  said  telegram 
with  a  letter  stating  that  Couts  had  accept- 
ed. This  is  made  clear  in  a  subsequent  part 
of  the  opinion,  where  we  say,  "Davis  notified 
Brown  Bros,  by  wire  that  Couts  had  accept- 
ed, and  wrote  tbem,  'Tou  have  doubtless  re- 
ceived or  will  receive  a  letter  from  him  di- 
rect'" 

At  the  request  of  appellant,  we  find  that 
Judge  Stephens  was  acting  in  the  transac- 
tion merely  as  a  friend,  and  was  not  employ- 
ed either  as  agent  or  attorney  by  either 
party. 

We  adhere  to  our  conclusion  that  the  mail- 
ing of  the  letter  of  acceptance  by  Couts  was 
binding,  and  no  sufficient  excuse  Is  shown 
to  relieve  him  from  its  binding  effect 

The  motions  for  rehearhig  and  for  addi- 
tional conclusions  of  fact  are  overruled,  ex- 
cept In  so  far  as  additional  conclusions  of 
fact  are  stated  herein. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v.  ANKER- 
SON.' 
(Court  of  Civil  Appeals  of  Texas.    Jan.  28, 
1903.) 

SERVANT— INJURY  —  NEQLJOBNCB  —  CONTRIB- 

tJTORT  NEXILiaENCB;— SUFFICIENCT  OF 

KVIDENCE— INSTRUCTION. 

1.  A  railroad  company's  rules  required  en- 
gineers to  signal  on  approaching  stopiring  pla- 
ces, and  not  to  stop  until  they  had  received  n 
signal  from  the  caboose,  except  in  case  of  dan- 
ger. There  was  evidence  that  the  engineer  of 
a  freight  train  failed  to  signal  on  approachinfr 
a  station,  and  slowed  up  without  being  signaled 
by  the  brakeman,  thereby  causing  him  to  be 
thrown  off  hU  guard  so  that  he  did  not  discover 

*Wrlt  of  error  denied  by  (upreme  court 
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a  break  In  the  train  until  too  late  to  aToid  a  col- 
lision between  the  two  parts  of  the  train, 
wherebT  he  was  injured.  Held,  that  the  jury 
would  naTe  been  jontified  in  finding  that  the 
failure  of  the  engineer  to  signal  was  the  prox- 
imate cause  of  the  injury. 

2.  An  expression  In  an  Instruction  in  a  suit 
for  negligent  injories,  that  plaintiff  could  not 
recover  if  guilty  of  negligence  which  "contrib- 
uted to  plaintiff's  injury,  means  the  same  as 
negligence  which  "contributed  to  cause  or  pro- 
duce the  Injury." 

3.  Where  a  bralceman  on  a  freight  train  was 
placed  in  a  position  of  immediate  danger  by  the 
failure  of  the  engineer  to  give  the  required  sig- 
nals, and  chose  one  of  two  expedients  to  ayert 
an  accident  and  was  injured,  while  if  he  had 
chosen  the  other  he  might  haye  escaped  unhurt, 
it  was  a  question  for  the  jury  whether  he  was 
guilty  of  contributory  negligence. 

On  Rehearing. 

4.  Where  an  engineer  of  a  freight  train,  by 
his  carelessness,  places  a  brakeman  in  sadden 
peril,  who,  acting  under  stress  of  the  dream- 
stances  so  created,  chooses  one  of  two  methods 
to  ayoid  the  accident  and  is  injured,  though  he 
might  have  escaped  had  he  chosen  the  other,  the 
negligence  of  the  engineer  is  the  proximate 
cause  of  the  injury. 

Appeal  from  district  court,  Bexar  cotmty; 
J.  L.  Camp,  Judge. 

Action  by  H.  P.  Ankerson  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Judgment  for  plalntlft,  and  defendant  ap- 
peals.   Affirmed. 

Houston  Bros,  and  R.  J.  Boyle,  for  appel- 
lant   John  Sehorn,  for  appellee. 

FLY,  J.  Appellee  Instituted  this  suit  to 
recover  damages  arising  from  personal  in- 
juries inflicted  through  the  negligence  of  ap- 
pellant A  trial  by  jury  resulted  In  a  ver- 
dict and  Judgment  In  appellee's  favor  for 
19,000.  Before  full  daylight  on  the  morning 
of  January  80,  1901,  appellee  was  In  the 
cupola  of  the  caboose,  as  rear  brakeman  on 
a  freight  train  of  appellant's  that  was  leav- 
ing San  Antonio.  As  the  train  approached 
Hot  Sulphur  Wells  siding,  be  discovered  that 
there  was  a  break  in  the  train,  that  the 
front  section  was  running  slower  than  the 
rear  section,  and  that  a  collision  was  Im- 
minent He  stepped  to  the  brake  and  ap- 
plied It  but  In  about  a  second  the  collision 
occurred,  and  appellee  was  thrown  down, 
and  received  serious  and  permanent  Injuries. 
The  following  rule  promulgated  by  appellant 
was  in  force:  "Bnglneers  of  freight  trains, 
not  working  air  over  entire  trnln,  before 
making  any  stop  will  wait  until  a  signal  Is 
received  from  the  caboose.  Approaching  a 
station,  tank,  or  other  point,  where  a  stop  is 
made,  engineers  will  give  the  usual  signal, 
and.  If  It  is  not  answered  by  a  stop  signal 
from  the  caboose,  yon  will  call  for  signals, 
and  under  no  circumstances  stop  until  the 
signal  Is  given,  unless  in  case  of  danger. 
This  bulletin  Is  Issued  for  the  purpose  of 
preventing,  if  possible,  some  of  our  broke  In 
two  collisions.    Conductors  will  see  that  en- 
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glneers  are  given  the  proper  signals  from  the 
caboose."  There  is  evidence  that  Justifies 
the  conclusion  that  the  engineer  did  not  give 
any  signals  of  his  desire  or  intention  to  stop, 
and  did  not  receive  any  stop  signal  from  the 
conductor  or  brakeman,  and  his  negligence 
In  disobeying  the  foregoing  rule  was  the  di- 
rect and  proximate  cause  of  the  accident. 
The  break  in  the  train  was  not  discovered 
until  the  front  section  was  about  to  stop  at 
the  siding,  and  appellee  did  all  In  his  power 
to  stop  the  rear  section  of  the  train  and  avert 
the  accident  The  train  did  not  have  air 
brakes  over  its  entire  lengtli. 

The  following  instruction  to  the  Jury  la 
complained  of  In  the  first  assignment  of  er- 
ror: "If  you  believe  from  the  evidence  that 
on  or  about  the  30th  day  of  January,  1901, 
plaintiff  was  in  the  employ  of  the  defend- 
ant as  a  brakeman  on  one  of  its  freight 
trains,  and  that  as  the  train  approached  the 
station  of  Sulphur  Wells  the  train  came 
apart  and  separated,  and  that  the  front  por- 
tion of  the  train  was  stopped,  and  that  the 
rear  or  detached  portion  of  the  train  then 
collided  with  the  front  portion  thereof,  and 
as  a  result  of  such  collision,  if  you  find  there 
was  a  collision,  plaintiff  was  burled  or 
thrown  against  the  window  frame  of  the  ca- 
boose and  thereby  injured,  as  charged  in  his 
petition;  and  If  you  further  find  from  the 
evidence  that  the  defendant  then  had  roles 
and  customs  in  force  governing  the  opera- 
tion of  freight  trains,  which  provided  that 
the  engineer  of  the  freight  train,  as  be  ap- 
proached the  station  of  Sulphur  Wells,  should 
signal  by  blowing  the  whistle  of  the  engine, 
and  if  such  signal  was  not  answered  by  a 
stop  signal  from  the  caboose  of  the  train 
the  engineer  should  then  call  for  signals, 
and  should  not  stop  the  train  until  the  stop 
signal  was  given  from  the  caboose,  unless 
in  case  of  danger;  and  if  yon  believe  from 
the  evidence  that  the  engineer  of  the  train 
upon  which  plaintiff  was  working  failed  to 
signal  by  blowing  the  whistle  of  the  engine 
as  he  approached  the  station  of  Hot  Sulphur 
Wells,  or  If  you  believe  from  the  evidence 
that  said  engineer,  as  he  approached  said 
station,  did  give  the  signal  by  blowing  the 
whistle  of  the  engine,  but  you  also  believe 
from  the  evidence  that  no  stop  signal  was 
given  from  the  caboose  of  the  train,  and  that 
said  engineer  stopped  the  front  portion  of 
the  train  without  receiving  a  stop  signal  from 
the  caboose;  and  if  you  further  believe  from 
the  evidence  that  said  engineer  was  negli- 
gent in  failing  to  give  a  signal  by  blowing 
the  whistle  of  the  engine  as  he  approached 
said  station  of  Sulphur  Wells,  If  you  find  he 
did  so  fail,  or  if  you  believe  from  the  evi- 
dence that  the  said  engineer  was  negligent  in 
stopping  the  front  portion  of  the  train  with- 
out a  stop  signal  from  the  caboose,  if  yon 
find  that  he  did  stop  without  such  signal 
being  given,  and  that  the  negligence  of  said 
engineer,  if  any,  was  the  direct  cause  of  the 
oolllslon,  if  you  find  there  was  a  collision, 
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and  of  plalntUTs  Injury,  if  any,  and  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  did  not  assume  the  risk— then  in 
this  event  your  yerdlct  must  be  for  the  plain- 
tiff." The  charge  la  complained  of  on  the 
groond  that  the  evidence  did  not  show  that 
the  failure  of  the  engineer  to  whistle  for 
the  station  coald  In  any  way  have  caused 
the  Injury  to  appellee.  The  evidence  showed 
that  It  vaa  the  duty  of  the  rear  brakeman 
on  a  freight  train,  the  position  held  by  ap- 
pellee at  the  time  of  the  accident,  in  case 
of  a  break  in  the  train  to  give  a  "go  ahead" 
signal,  and  to  stop  the  detached  part  of  the 
train  so  as  to  prevent  a  collision.  He  con- 
cluded that  the  parts 'of  the  train  would  col- 
lide it  be  tried  to  give  the  "break  in  two" 
signal,  and  laid  hold  of  the  brake  to  stop 
the  detached  cars.  He  was  led  into  not 
giving  the  "break  in  two"  signal  because  the 
engineer  bad  not  given  the  stop  signal,  and 
he  concluded  that  he  was  not  looking  back 
because  he  had  not  given  such  signal,  and 
consequently  could  not  have  been  looking  for 
a  signal  from  the  rear  brakeman.  If  the  fail- 
ure of  the  engineer  to  give  the  signal  at  the 
proper  place  resulted  In  throwing  the  rear 
brakeman  off  his  guard,  thereby  causing  the 
break  In  the  train  not  to  be  discovered  until 
it  was  too  late  to  stop  the  detached  portion, 
or  to  Increase  the  speed  of  the  engine  so  as 
to  get  it  out  of  the  way,  such  failure  to 
whlatle  was  the  cause  of  the  accident,  and  it 
was  not  Improper  to  submit  that  issue  to  the 
Jury.  According  to  the  testimony  of  the  rear 
brakeman,  he  was  led  to  believe  that  no 
stop  would  be  made,  and  by  that  reason  he 
did  not  discover  the  break  in  the  train  until 
it  was  too  late  to  avert  the  disaster.  The 
reason  given  for  the  adoption  of  the  rule  re- 
quiring engineers  to  give  a.  signal  wheu  ap- 
proacbing  a  stopping  point,  and  to  wait  for 
a  signal  until  a  stop  signal  is  given  from  the 
caboose,  was  to  prevent  "break  in  two"  col- 
lisions. Under  the  terms  of  that  rule  it  was 
the  duty  of  the  conductor  to  see  to  giving 
the  answers  to  stop  signals  from  the  caboose. 
The  evident  purpose  of  the  stop  signal  from 
the  locomotive  was  to  place  the  conductor 
and  rear  brakeman  on  their  guard,  so  that 
they  would  inspect  the  train  and  ascertain 
Its  condition,  and,  after  that  was  done,  sig- 
nal an  answer  back  to  the  engineer.  The 
engineer  failed  to  give  the  cautionary  signal, 
and  the  consequence  was  that  the  break  in 
the  train  was  discovered  too  late  to  pre- 
vent the  collision.  Under  the  evidence,  the 
Jury  could  have  found  that  the  failure  to 
blow  the  whistle  was  one  of  the  causes  lead- 
ing to  the  collision  of  the  two  parts  of  the 
train.  The  second  assignment  of  error  is 
hypercritical,  and  without  merit.  The  ex- 
pression in  the  charge  that  precluded  appel- 
lee from  a  recovery  if  guilty  of  negligence 
wMcb  "contributed  to  plaintiff's  injury" 
would  be  understood  by  any  Jury  to  mean 
the  same  as  negligence  that  "contributed  to 
cause  m  produce  the  injury." 


Appellee  In  one  part  of  his  testimony  stated 
that,  if  he  had  given  the  "break  in  two"  sig- 
nal and  the  engineer  bad  gone  ahead,  tbrae 
would  have  been  no  collision,  and  It  is  the  con- 
tention of  the  appellant  that  such  evidence 
eliminated  all  question  as  to  whether  appel- 
lee's conduct  contributed  to  the  Infliction  of 
the  Injury  upon  himself.  Whatever  may  have 
been  the  meaning  of  appellee  in  the  evidence 
referred  to,  in  another  part  of  his  testimony 
he  stated:  "If  I  bad  stopped  to  signal,  the 
detached  portion  would  probably  have  come 
Into  collision.  •  •  •  Under  the  circum- 
stances I  did  the  best  I  knew  to  prevent  the 
accident  •  •  •  I  did  not  give  him  the 
'go  ahead'  or  'break  in  two'  signal.  I  knew 
he  wouldn't  see  It.  That  is  not  the  only  rea- 
son I  didn't  give  it;  if  I  had  stopped  there 
to  swing  my  arm,  the  rear  part  would  have 
met  the  front  part  before  It  did."  It  was 
tor  the  jury  to  say  under  the  facts  whether 
appellee  was  guilty  of  contributory  negli- 
gence. 

■    The  complaint  as  to  excess  Is  not  sustained 
by  the  facts. 

The  Judgment  Is  affirmed. 

On  Rehearing. 

(Feb.  25,  1903.) 

There  was  evidence  to  the  effect  that  there 
was  no  stop  signal  given  by  the  engineer, 
and  that  appellee,  upon  discovering  the  break 
in  the  train,  to  prevent  a  collision  of  the 
parts,  was  placed  in  a  position  where  he  had 
to  choose  between  two  methods,  and  that  he 
chose  that  of  putting  on  the  brakes  rather 
than  to  lose  time  in  endeavoring  to  signal 
the  engineer.  No  stop  signal  having  been 
given,  and  there  being  no  reason  why  the 
engineer  should  be  looking  towards  the  rear 
of  the  train  for  a  signal,  appellee  was  Justi- 
fied hi  assuming  that  the!  engineer  was  look- 
ing forward  and  would  not  see  a  signal,  and 
no  time  could  be  lost  in  making  such  signals. 
The  negligence  of  the  engineer  had  created 
an  emergency,  and  placed  upon  appellee  the 
responsibility  of  choosing  one  of  two  methods 
to  prevent  a  collision.  He  chose  the  brakes. 
If  it  be  admitted  that  the  engineer  was  look- 
ing back  and  would  have  received  any  signal 
given  by  appellee,  and  would,  by  increasing 
the  speed  of  the  locomotive,  have  prevented 
the  collision,  that  would  not  necessarily  re- 
lieve appellant  of  the  charge  of  negligence, 
for  the  emergency  had  been  created  by  the 
negligence  of  appellant,  and  it  is  responsible 
for  the  existence  of  the  circumstances  that 
forced  a  choice  of  expedients  on  appellee  to 
prevent  the  collision.  As  said  by  the  Su- 
preme Court  In  the  case  of  Railway  Co.  v. 
Neff,  87  Tex.  303,  28  8.  W.  283:  "The  rule 
is  sound  and  Just  which  holds  the  party 
guilty  of  negligence  responsible  for  the  re- 
sult. If  that  negligence  has  caused  another 
to  be  surrounded  by  such  circumstances  as 
to  him  appear  to  threaten  the  destruction  of 
life  or  serious  injury  to  his  person,  whether 
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that  person  be  prudent  or  Imprudent,  If  in 
an  effort  to  save  his  life  he  makes  a  choice  of 
means  from  which  Injury  results,  and  not- 
withstanding It  may  turn  out  that  If  he  had 
done  differently,  or  had  done  nothing,  he 
would  have  escaped  injury  altogether."  Men, 
under  stress  of  circumstances  which  create 
a  fear  of  death  or  serious  bodily  injury,  can- 
not usually  act  with  calmness  and  composed 
Judgment,  and  the  party  creating  such  cir- 
cumstances will  not  be  allowed  to  plead  a 
lack  of  judgment  on  the  part  of  the  victim 
of  the  circumstances  to  excuse  the  negligent 
creation  of  them.  The  creator  of  such  cir- 
cumstances Is  the  producer  of  the  direct  and 
proximate  cause  of  the  resulting  Injury. 
The  motion  for  rehearing  Is  overruled. 


MOORE  V.  WILLIAMS  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  17, 
1903.) 

PARTNERSHIP— ADMISSIBILITY  OP  EVIDBNCB 
—ISSUES— INSTRUCTIONS  —  AQREBMENT  FOR 
DIVISION  OF  CORPORATE  STOCK— EFFECT. 

1.  In  an  action  on  a  note  signed  by  one  de- 
fendant, seeking  to  charge  all  three  defend- 
ants as  partners,  plaintiff  was  asked  why  he 
did  not  get  the  other  two  to  sign  the  note.  Had 
he  been  permitted  to  answer,  he  would  have 
said  that  the  signer  of  the  note  told  him  that  it 
was  not  necessary  for  the  other  defendants 
to  sign,  as  they  had  agreed  to  pay  the  debt. 
Held,  that  this  answer  would  have  been  inad- 
missible, there  being  no  allegation  in  the  peti- 
tion that  the  other  two  defendants  had  agreed 
to  pay  the  debt. 

2.  In  an  action  on  a  note  signed  by  one  de- 
fendant, in  which  it  was  sought  to  charge  all 
three  defendants  as  partners,  the  preiionder- 
auce  of  evidence  negatived  the  partnership,  and 
was  not  inconsistent  with  defendants'  conten- 
tion that  the  signer  of  the  note  had  merely  bor- 
rowed money  from  the  other  two.  Held,  that 
evidence  of  a  statement  by  the  signer  of  the 
note  that  a  partnership  existed,  offered  to  prove 
the  partnership,  and  made  in  the  absence  of  the 
other  defendants  and  without  tlieir  knowledge 
or  authorization,  was  inadmissible. 

3.  In  an  action  on  a  note  si^nied  by  one  de- 
fendant, seeking  to  charge  all  three  defendants 
as  partners,  plaintiff  alleged  that  they  were 
partners,  or,  if  they  were  not.  then  the  signer  of 
the  note  was  the  agent  of  the  other  two.  BtJd, 
that  no  issue  was  raised  as  to  whether  the 
other  two  defendants  had  agreed  to  pay  for  the 
work  for  which  the  note  had  been  given  in 
consideration  of  10  per  cent,  interest  on  a  loan 
therefor  and  two-thirds  of  the  profits  realized 
from  the  construction;  and  an  instruction  ignor- 
ing the  effect  of  such  an  agreement  as  consti- 
tuting a  partnership  was  not  erroneous. 

4.  A  party  constructing  a  waterworks  sys- 
tem secured  a  loan,  and  pledged  the  stock  and 
bonds  of  the  company.  He  completed  the  wa- 
terworks^ and  turned  them  over  to  the  com- 
pany. ^ot  being  able  to  repay  the  loan,  he 
agreed  with  the  lenders  that  on  an  extension  of 
time  he  would  give  them  two-thirds  of  the 
stock  and  bonds  left  after  enough  had  been 
sold  to  pay  the  debt.  The  stock  and  bonds  were 
accordingly  turned  over  to  one  lender,  who  ex- 
ecuted his  receipt  therefor.  Held,  that  the 
transaction  did  not  constitute  the  borrower  and 
lenders  partners  so  as  to  make  the  latter  liable 
for  a  note  previously  executed  by  the  borrower 
for  part  of  the  expense  of  the  construction. 

•Rehenrinf?  denied  February  21,  1903.  and  writ  of 
error  denied  by  suprt^me  court. 


Appeal  from  disti-ict  court,  Dallas  county; 

Rlchd.  Morgan,  Judge. 

Action  by  J.  W.  Moore  against  W.  J.  WU- 
Uame  and  others.  From  a  Judgment  grant- 
ing Insuffldent  relief,  plaintiff  appeals.  Af- 
firmed. 

The  third  and  fourth  assignments  of  error 
In  appellant's  brief  are  as  follows: 

Third  assignment  of  error:  "The  court 
in  its  charge,  wherein  it  instructs  the  Jury 
that  If  they  find  that  Oliver  and  Storrie 
were  partners  on  February  13,  1892,  or  that 
Oliver  and  Storrie  agreed  with  WUllams  be- 
fore July  16,  1882,  they  will  find  in  favor  of 
Oliver  and  Storrie,  because  the  evidence 
conclusively  shows  that  In  the  agreement 
made  by  Oliver  and  Storrie  with  Williams 
(the  said  Oliver  for  himself  and  as  agent  for 
Storrie),  in  consideration  of  Williams  turning 
over  to  him  the  stock  and  bonds  of  the  water- 
works and  agreeing  to  allow  the  said  Oliver 
and  Storrie  10  per  cent.  Interest  on  the  money 
advanced,  and  also  to  allow  them  two-thirds 
of  the  profits  arising  from  the  construction 
of  the  waterworks,  the  said  Oliver  and  Stor- 
rie agreed  to  pay  all  the  expenses  of  con- 
struction, of  which  the  note  sued  on  was  for 
labor  and  work  in  building  the  waterworks, 
and  the  court,  In  attempting  to  fix  the  time 
for  the  Jury  to  find  when  the  partnership 
commenced,  presented  a  false  Issue,  which 
was  misleading,  and  could  serve  no  purpose 
than  to  confound  the  sense  and  jumble  the 
Judgment  of  the  Jury." 

Fourth  assignment  of  error:  "The  court 
erred  In  Its  charge  to  the  Jury  In  Ihnlting  the 
jury  to  the  13th  of  February,  1802,  the  time 
when  the  contract  was  first  made  by  Wil- 
liams with  Moore,  and  the  16th  of  July, 
1892,  the  time  when  the  notes  sued  on  were 
executed,  for  the  reason  that  plaintiff  did  not 
allege  that  Oliver  and  Storrie  were  partnera 
at  those  particular  dates,  nor  was  It  an  Issue 
that  they  were  partners  at  those  particular 
dates.  They  may  have  been,  or  may  not 
have  been.  If  they  were  not  partners  at 
the  inception  of  the  work,  they  became  part- 
ners before  the  work  was  completed,  and  it 
did  not  matter  at  what  particular  date  they 
became  partners.  They  agreed  for  a  valua- 
ble consideration,  to  wit,  10  per  cent,  on  the 
money  advanced  and  two-thirds  interest  in 
the  profits,  to  pay  the  cost  of  construction. 
This,  If  they  were  incoming  partners,  they 
had  a  right  to  do,  and  on  this  point  there 
was  no  conflict  In  the  evidence." 

J.  W.  Brown  and  T.  L.  Camp,  for  ap- 
pellant   Plowman  &  Baker,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  brought 
by  J.  W.  Moore,  appellant,  against  W.  J.  Wil- 
liams, T.  J.  Oliver,  and  R.  C.  Storrie,  appel- 
lees, in  which  appellant  sought  to  hold  them 
liable  on  two  certain  negotiable  promissory 
notes  executed  by  W.  J.  Williama  on  July 
16,  1892,  each  for  the  sum  of  $500,  with  10 
per  cent  per  annum  Interest  and   10  per 
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cent  attorney's  fees  U  placed  in  the  hands 
of  an  attorney,  the  first  of  said  notes  ma- 
turing August  IS,  1802,  and  the  other  ma- 
turing August  31,  1892,  and  executed  on  tut- 
count  of  the  Denton  waterworks.  It  was 
charged  tliat  Williams,  Oliver,  and  Storrie 
were  partners  in  the  construction  of  said 
waterworks,  and  If  tills  was  not  so  that 
they  were  individually  liable  for  said  notes. 
The  defendants  answered  by  a  general  denial, 
and  specially  answered  under  oath  denying 
the  partnership,  and  set  out  in  detail  and  at 
great  length  the  facts  relating  to  the  execu- 
tion of  the  contract  for,  and  the  erection  of, 
the  waterworks  for  the  Denton  Light  & 
Power  Company.  A  trial  with  the  aid  of  a 
jury  resulted  In  a  verdict  and  Judgment  in 
favor  of  Moore  against  W.  J.  Williams  for 
$2,135.23,  and  In  favor  of  Oliver  and  Storrie, 
from  which  Judgment  plaintiff  has  prosecuted 
an  appeal. 

Conclusions  of  Fact 

On  the  3d  of  February,  1892,  W.  J.  Wil- 
liams entered  into  a  contract  with  the  Den- 
ton Light  &  Power  Company  to  construct 
and  erect  a  system  of  waterworks  for  the 
said  company  at  Denton,  Tex.,  the  same  to  be 
completed  by  July  I,  1892.  Williams  began 
work  thereon,  and  thereafter,  on  February 
IStb,  he  entered  into  a  contract  with  J.  W. 
Moore  whereby  Moore  was  to  perform  cer- 
tain portions  of  said  work.  Moore  entered 
upon  the  performance  of  said  work,  and  in 
July  thereafter  the  same  was  completed,  and 
there  was  due  and  owing  him  for  such  work 
the  sum  of  $1,000,  for  which  Williams  execu- 
ted to  him  tiie  two  negotiable  promissory 
notes  sued  upon,  each  for  the  sum  of  |500, 
drawing  10  per  cent  Interest  after  maturity, 
and  providing  for  10  per  cent,  attorney's  fees 
If  placed  in  the  hands  of  an  attorney  and 
collected  by  suit,  the  first  maturing  August 
15,  and  the  second  August  31,  1892.  After 
Williams  had  entered  upon  the  performance 
of  bis  contract  with  the  Denton  Light  & 
Power  Company  in  March,  1892,  he  applied 
to  T.  J.  Oliver  and  R.  S.  Storrie  for  a  loan. 
They,  on  March  19tli,  agreed  to  loan  and 
did  loan  Mm  $24,000,  to  be  repaid  with  10  per 
cent  per  annum  interest  on  July  1,  1892,  and 
to  secure  same  Williams  pledged  to  them  the 
stock  and  bonds  of  the  said  company  which 
he  was  to  receive  for  constructing  the  said 
system  of  waterworks.  Williams  completed 
the  waterworks  In  July,  1802,  and  turned  the 
same  over  to  the  company.  Williams  not 
being  able  to  pay  the  money  borrowed  from 
Oliver  and  Storrie,  it  was  on  August  23, 
1892,  agreed  by  Williams  and  Oliver  and 
Storrie  that  In  consideration  of  Oliver  and 
Storrie  carrying  him  on  his  Indebtedness  to 
them  untn  July,  1883,  Williams  would  give 
them  two-thirds  of  the  amount  of  stock 
and  bonds  left  after  Oliver  and  Storrie  were 
paid  from  the  sale  of  the  bonds  the  amount 
of  their  loan.  The  stock  and  bonds  were 
turned  over  to  T.  J.  Oliver,  who  executed  bia 


receipt  therefor.  Oliver  and  Storrie  did  not 
assume  or  agree  to  pay  the  indebtedness 
due  by  Williams  to  Moore,  or  authorize  or 
ratify  the  execution  of  the  notes  sued  upon. 
Moore  was  acquainted  with  both  Oliver  and 
Storrie,  and  frequently  met  them,  but  never 
demanded  pajrment  of  the  notes  from  them 
until  February,  1894,  the  month  in  wliich 
this  suit  was  filed. 

Conclusions  of  Law. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  sustaining  the  ex- 
ception of  defendants  to  the  following  ques- 
tion propounded  to  the  plaintiff  while  a  wit- 
ness In  his  own  behalf:  "Why  did  you  not 
get  Oliver  and  Storrie  to  sign  the  notes  exe- 
cuted and  delivered  to  you  by  Williams  for 
work  done  In  the  construction  of  the  water- 
works?" The  witness  would  have  answered 
"that  Williams  told  him  [Moore]  that  Oliver 
was  on  his  bond,  and  Williams  did  not  like 
to  ask  him  to  go  on  the  notes;  that  in  fact 
it  was  not  necessary,  as  Oliver  and  Storrie 
had  agreed  to  pay  the  debts  of  construction, 
and  that  the  signature  of  Williams  would 
bind  them,  as  they  were  his  partners  in 
building  the  waterworks."  To  which  ques- 
tion and  answer  Oliver  and  Storrie  objected 
because  "the  question  asks  for  a  conclusion 
and  a  reason;  that  there  was  no  allegation 
to  support  such  testimony;  that  the  evidence 
would  be  hearsay;  that  a  statement  made 
In  the  absence  of  Oliver  and  Storrie  could 
not  be  used  against  them,  and  was  made 
without  their  knowledge  or  consent,  and  in 
their  absence,  and  made  after  the  completion 
of  the  waterworks,  and  was  Immaterial  and 
Irrelevant."  There  was  no  allegation  In  the 
petition  of  appellant  that  Oliver  and  Storrie 
had  agreed  to  pay  the  debts  of  construction, 
and  hence  that  part  of  the  answer  stating 
that  they  had  made  such  agreement  was  In- 
admissible. Appellant  contends,  however, 
"that.  Inasmuch  as  there  had  been  evidence 
introduced  tending  to  show  tliat  Oliver  and 
Storrie  were  partners  in  the  construction  of 
the  waterworks,  the  admission  of  Williams 
that  they  were  partners  in  the  construction 
of  the  waterworks  was  competent  evidence 
to  go  to  the  Jury."  There  was  some  evidence 
tending  to  prove  partnership  between  the 
parties,  but  the  evidence  greatly  preponder- 
ated against  partnership.  The  general  rule 
is  that  on  the  issue  to  prove  partnership  the 
admission  of  one  partner  is  not  admissible 
against  another  to  prove  him  a  partner. 
Parsons  on  Part,  sec.  78  (4th  Ed.);  Buzard 
V.  Jolly  (Tex.  Sup.)  6  S.  W.  422;  Wallis  v. 
Wood  (Tex.  Sup.)  7  S.  W.  852;  Emberson  v. 
McKenna  (Tex.  App.)  16  S.  W.  419;  New- 
berger  &  Sons  v.  Heintze  &  Co.,  3  Tex.  Civ. 
App.  259,  22  S.  W.  867.  The  appellant  seems 
to  admit  this  general  rule,  but  contends  that 
there  is  evidence  tending  to  prove  that  Wil- 
liams, Oliver,  and  Storrie  were  partners,  and, 
for  this  reason,  the  testimony  was  admissi- 
ble.   The  sole  purpose  of  the  admission  of 
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Wllllama  was  to  prove  partnerahip.  Neitber 
OUreb  nor  Btorrle  was  present  when  It  was 
made.  They  had  no  knowledge  that  such 
admission  was  made.  They  did  not  author- 
ize Williams  to  make  It  The  great  prepon- 
derance of  the  testimony  on  the  trial  was  to 
the  effect  that  there  was  no  partnership  be- 
tween the  parties.  The  Jury  so  found.  The 
evidence  of  appellant  tending  to  prove  part- 
nership aliunde  the  admission  Is  not  incon- 
sistent with  the  appellees'  contention  that 
the  transaction  between  them  and  WiUiams 
was  a  loan.  We  conclude  that  there  was  no 
error  In  excluding  the  testimony.  This  hold- 
ing is  not  in  conflict  with  the  holding  of  the 
Court  of  ClvU  Appeals  for  the  Second  Dis- 
trict In  Bush  v.  Kellogg  &  Co.,  84  S.  W. 
1056.  In  that  case  the  preponderance  of  evi- 
dence sustained  the  Issue  of  partnership,  and, 
further,  there  was  evidence  that  the  admis- 
sion was  made  with  the  knowledge  and  con- 
sent of  the  party  sought  to  be  charged  as  a 
partner.  In  the  case  of  Caraway  v.  Citizens* 
NatL  Bank,  28  8.  W.  508,  the  objection  was 
not  made  to  the  testimony  offered  that  part- 
nership could  not  be  proved  by  the  admission 
of  one  partner  not  made  in  the  presence  of 
the  party  sought  to  be  charged,  and  the  opin- 
ion expressly  restricts  the  ruling  to  the  ob- 
jection as  made.  In  that  case  there  was  evi- 
dence Indicating  that  the  declaration  was 
made  with  the  knowledge  of  the  party  sought 
to  be  charged. 

Appellant  groups  bis  third  and  fourth  as- 
signments of  error,  and  contends  thereunder 
that  an  incoming  partner  for  a  valuable  con- 
sideration may  agree  to  pay  the  debts  of  the 
concern  into  which  he  enters  as  a  partner, 
and  it  Is  wholly  immaterial  at  what  time 
Oliver  and  Storrle  became  partners  of  Wil- 
liams. That  the  issue  In  the  case  was  wheth- 
er Oliver  and  Storrle  had  agreed  to  pay  the 
cost  of  construction  in  consideration  of  mon- 
ey advanced  by  them  to  Williams  to  build 
the  waterworks,  on  which  they  were  to  get 
10  per  cent.  Interest  and  two-thirds  of  the 
profits  realized  from  their  construction.  No 
such  Issue  was  raised  by  the  pleadings.  The 
appellant's  pleadings  charged  substantially 
that  Williams,  Oliver,  and  Storrle  were  part- 
ners In  the  construction  of  the  waterworks, 
and,  if  It  Bbonld  be  determined  that  they  were 
not  partners,  then  appellant  charged  In  his 
supplemental  petition  "that  the  waterworks 
were  actually  constructed  by  Oliver  and  Stor- 
rle under  the  name  of  Williams,  who  was 
their  agent  In  the  construction  of  said 
works."  There  was  no  pleading  that  Oliver 
and  Storrle,  in  consideration  of  the  money 
advanced  by  them  to  Williams  to  build  the 
waterworks  and  two-thirds  of  the  profits  real- 
ized for  the  construction  of  said  works, 
agreed  to  pay  the  costs  of  construction.  Nor 
was  there  any  evidence  of  such  an  agree- 
ment The  receipt  executed  by  Oliver  for 
the  bonds  on  August  23,  1882,  made  him  the 
custodian  of  the  same,  and,  when  sold,  the 
proceeds  to  be  applied  to  the  payment  of  the 


outstanding  notes  for  cash  and  material  used 
In  the  construction  of  said  waterworks  at 
Denton.  There  was  evidence  that  the  in- 
debtedness to  be  paid  was  the  amount  of  the 
loan  made  by  Storrle  and  Oliver  to  Williams, 
and,  after '  the  payment  the  remainder  of 
the  bonds,  If  any,  was  to  be  divided  between 
Williams,  Oliver,  and  Storrle.  This  did  not 
make  them  partners  In  the  contract  to  erect 
the  waterworks.  Brown  v.  Watson,  72  Tex. 
217,  10  S.  W.  886;  Buzard  v.  Bank,  67  Tex. 
83,  2  8.  W.  54,  60  Am.  Rep.  7.  The  charge 
of  the  conrt  fairly  submitted  the  issue  raised 
by  the  pleadings,  and  the  same  Is  not  sub- 
ject to  the  criticism  set  out  In  the  third  and 
fourth  assignments. 

The  fifth  and  sixth  assignments  complain 
of  the  action  of  the  court  In  refusing  certain 
special  charges  requested  by  plaintiff.  The 
charge  of  the  court  embraced  the  charges  re- 
quested in  so  far  as  said  charges  are  appli- 
cable to  the  case  as  made,  and  hence  there 
was  no  error  in  refusing  the  same. 

We  have  considered  the  remaining  assign- 
ments presented  in  appellant's  brief,  and  are 
of  the  opinion  that  no  reversible  error  Is 
pointed  out  therein,  and  the  same  are  over- 
ruled. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


LINCOLN  T.  COBBETT  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Jan.  28, 

1903.) 

UORTSAOE— FORB!CIX>SURB. 
1.  One  having  given  notes  secured  by  mort- 
gage pTOTlding  that  in  case  of  default  Ui  any 
payment  all  the  notes  might  be  declared  due, 
and  such  declaration  having  been  made  and 
foreclosure  proceedings  commenced,  the  mort- 
gagor la  not  entitled  to  have  them  stopped,  by 
paying  what  otherwise  would  have  been  dne. 
and  ue  expenses  to  date. 

Appeal  from  district  court  Harris  county; 
Chas.  E.  Ashe,  Judge. 

Suit  by  A.  P.  Lincoln  against  W.  C.  Cor- 
bett  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

John  M.  Cobb,  for  appellant  Bowe  tc 
Rowe,  for  appelleea 

OARRETT,  G.  J.  This  suit  was  brought  by 
the  appellant  against  the  appellees  to  enjoin 
the  sale  of  land  belonging  to  the  appellant 
which  had  been  advertised  for  sale  by  the 
appellee  O.  O.  Drew,  as  trustee  hi  a  deed  of 
trust  executed  to  secure  the  payment  of  three 
notes  in  favor  of  the  appellee  W.  C.  Corbett 
A  preliminary  Injimctiou  was  granted,  and 
the  sale  was  restrained.  Afterwards,  when 
the  case  came  on  for  trial,  the  injunction  was 
dissolved,  and  Judgment  was  rendered  In  fa- 
vor of  the  appellee  Corbett  upon  his  cross- 
bill against  the  appellant  for  the  amount  of 
the  notes,  with  foredosore  of  a  lien  upon  the 

^Rehearing  denied,  and  writ  ot  error  dented  by  *ii- 
prema  court. 
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land  described  In  the  trust  deed.  On  May  21, 
1900,  the  appellant  executed  three  promissory 
notes  in  favor  of  the  appellee  W.  C.  Cor- 
bett,  for  the  sum  of  $690.86  each,  payable 
one,  two,  and  three  years  after  date,  re- 
specttrely,  at  the  Planters'  &  Mechanics'  Na- 
tional Bank  at  Houston,  Tex.,  with  Interest 
at  the  rate  of  8  per  cent,  per  annum,  paya- 
ble annoally;  and  the  failure  to  pay  the  prin- 
dpal  or  inta^st  when  due  should,  at  the  op- 
tion of  the  holder,  mature  all  of  the  notes. 
In  the  event  of  default  in  payment  and  the 
notes  were  placed  in  the  tiands  of  an  attorney 
for  collection,  or  suit  brought  thereon,  an 
additional  amount  of  10  per  cent  of  the  prin- 
cipal and  interest  was  to  be  added  to  the 
notes  as  collection  fees.  As  shown  by  a  re- 
cital In  the  notes  themselves  and  other  evi- 
dence, a  deed  of  trust,  of  even  date  with  the 
notes  upon  the  lands  mentioned  therein,  and 
fully  described  In  the  deed  of  trust  and  the 
Judgment  of  the  court,  was  executed  by  the 
appellant  to  the  appellee  O.  C.  Drew,  as  trus- 
tee to  secure  the  payment  of  the  notes,  in 
default  of  which  the  trustee  was  authorized 
to  sell  the  land  after  due  advertisement,  and 
apply  the  proceeds  of  sale  to  the  satisfaction 
of  such  amonnt  of  the  notes  as  remained  due 
and  unpaid.  When  the  first  note  matured, 
the  appellant  failed  to  pay  the  same,  and  the 
appellee  Corbett  declared  the  maturity  of 
all  of  them,  and  requested  the  appellee  Drew, 
as  trustee,  to  sell  the  laud  for  their  satisfac- 
tion in  accordance  with  the  deed  of  trust. 
The  trustee  advertised  the  land  for  sale,  and 
was  about  to  sell  the  same  when  he  was  en- 
Joined  as  above  stated.  No  part  of  any  of  the 
notes  has  ever  been  paid.  There  Is  a  con- 
flict in  the  evidence  about  the  offer  to  pay 
the  note  which  matured  May  21,  1001.  The 
appellant  testified  that  on  the  day  the  note 
was  doe  he  telephoned  from  his  place  of 
business  in  the  city  of  Houston  to  the  Plant- 
ers' &  Mechanics'  National  Bank  and  inquir- 
ed for  the  note,  but  was  told  by  some  one 
answering  that  it  was  not  in  the  bank. 
Drew,  who  was  cashier  of  the  bank,  as  well 
as  tmstee  In  the  deed  of  trust,  testified  that 
be  received  no  telephone  message  from  the 
appellant  about  the  payment  of  the  note;  and 
that  he  had  the  note  In  the  collection  box 
on  his  desk  on  the  day  it  fell  due,  and  would 
have  received  the  money  if  It  had  been  ten- 
dered and  delivered  the  notes.  The  paying 
and  receiving  teller  of  the  bank  also  testified 
that  he  did  not  receive  any  telephone  message 
from  the  apiiellant  about  the  note,  and  that 
the  appellant  had  never  offered  to  pay  him 
the  note  or  deposit  ^he  money  for  it  with  him. 
After  the  land  had  been  advertised  for  sale, 
the  appellant  for  the  first  time  tendered  the 
amount  of  the  first  note,  principal  and  inter- 
est, together  with  the  annual  Interest  on  the 
other  notes,  and  also  offered  to  pay  the  ^- 
pense  of  advertising  the  sale.  This  tender 
was  first  made  to  Corbett,  who  refused  It,  and 
was  afterwards  made  to  the  trustee.  Appel- 
lant having  failed  to  pay  the  note  which 
72  8.W.— 15 


matured  May  21,  1901,  and  the  interest  on 
the  other  notes,  and  the  appellee  Corbett  hav- 
ing exercised  his  option  to  declare  all  of  th«> 
notes  matured,  the  trustee  was  in  the  lawful 
exercise  of  bis  power  to  sell,  and  the  Injunc- 
tion was  properly  dissolved.  The  notes  hav- 
ing all  matured  by  the  default  of  the  appel- 
lant, and  the  appellee  Corbett  having  pleaded 
over  and  asked  for  Judgment  thereon,  with 
a  foreclosure  of  his  lien,  judgment  was  prop- 
erly rendered  in  favor  of  the  appellee  Corbett 
against  the  appellant  for  the  amount  of  the 
notes,  with  attorney  fees  and  foreclosure  as 
prayed  for,  and  it  will  be  affirmed. 
Affirmed. 


PRESTON  et  al.  v.  BARBER. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  S, 

1903.) 

SALES— RBCBIPT   OF  OOODS— BVIOBNCB- 
SUFFICIBNCY. 

1.  In  an  action  for  the  price  of  goods  sold, 
plaintiff's  evidence  showed  that  the  goods  were 
ordered  to  be  shipped  "order  notify  — meaning 
that  they  were  to  be  paid  for  on  delivery;  that 
the  goods  were  so  shipped,  bat  that,  at  a  point 
where  they  were  transferred,  they  were  for- 
warded as  open  freight;  and  that  on  their  ar- 
rival they  were  delivered  to  defendant  who  paid 
the  freight,  and  nothing  else.  Such  back  ship- 
ment and  delivery  were  shown  by  one  of  plain- 
tiffs, by  the  agent  who  made  the  sale,  by  the 
party  to  whom  they  were  consigned  at  the 
transfer  point,  and  by  the  one  who  delivered  the 
goods.  Defendant  testified  that  he  had  no  rec- 
ollection of  the  transaction,  that  all  the  goods 
he  ever  bonght  were  "order  notify,"  and  that 
he  cbuld  not  have  got  them  otherwise.  Held, 
that  a  verdict  for  defendant  was  against  the 
weight  of  the  evidence. 

Appeal  from  Hardin  county  court;  Jno.  P. 
Work,  Judge. 

Action  by  Preston  &  Stauffer  against  W. 
H.  Barber.  From  a  judgment  for  defendant, 
plaintiffs  appeal.     Reversed. 

Cmse  &  Nail,  for  appellanta. 

GILL,  J.  This  suit  was  instituted  by  ap- 
pellants against  appellee  In  the  Justice  court 
upon  a  sworn  account  for  goods  sold  and  de- 
livered, and  was  answered  by  a  sworn  de- 
nial. A  trial  resulted  In  a  judgment  for 
appellee.  The  same  result  was  reached  In  the 
county  court,  and  Preston  &  Stauffer  have 
appealed. 

The  only  assignment  of  error  which  re- 
quires our  consideration  is  that  which  as- 
sails the  verdict  as  so  against  the  weight 
and  preponderance  of  the  evidence  as  to 
make  it  the  duty  of  this  court  to  reverse 
upon  the  facts.  According  to  the  evidence 
adduced  by  plaintiff,  some  time  prior  to  July 
27,  1001,  appellee.  Barber,  who  was  a  mer- 
chant in  Kountze,  Tez.,  ordered  from  Pres- 
ton &  Stauffer,  who  were  wholesale  mer- 
chants In  New  Orleans,  La.,  six  barrels  of 
sugar,  to  be  shipped  "order  notify,"  which 
meant  that  it  was  to  be  paid  for  in  cash  on 
delivery  of  the  goods  to  appellee  at  Kountze. 
All  their  transactions  with  appellee  thereto- 
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fore  had  been  conducted  In  this  way.  The 
six  barrels  of  sugar  In  question  were  shipped 
to  Beaumont,  Tex.,  with  a  car  load  of  other 
goods  designed  for  other  parties,  and  from 
that  point  were  shipped  as  open  freight  to 
appellee  at  Kountze.  This  was  done  by  mis- 
take, as  tbey  were  shipped  from  New  Orleans 
"order  notify,"  and  should  have  been  so 
shipped  from  Beaumont  to  Konntae.  Upon 
their  arrival  at  the  latter  point,  they  were 
delivered  to  Barber,  who  paid  the  freight, 
but  did  not  pay  for  the  sugar,  and  has  not 
since  done  so.  That  the  goods  were  so  ship- 
ped, delivered,  and  received,  and  have  not 
been  paid  for,  is  shown  by  one  of  the  plain- 
tiffs; by  the  agent  who  made  the  sale;  by 
the  party  to  whom  they  were  consigned  at 
Beaumont,  and  who  reshlpped  them;  by 
the  railway  agent  at  Kountze,  who  delivered 
the  goods  and  received  the  payment  of  the 
freight;  and  by  the  drayman  who  hauled 
the  goods  to  Barber's  place  of  business.  In 
other  words,  the  goods  were  traced  by  un- 
disputed evidence  from  New  Orleans,  !«., 
into  appellee's  hands  at  Kountze,  and  the 
fact  that  they  reached  him  as  open  shipment, 
Instead  of  shipper's  "order  notify,"  is  ac- 
counted (or  and  explained.  As  against  this. 
Barber  opposes  his  own  statement  that  he 
has  no  recollection  of  the  particular  trans- 
action, that  all  the  goods  he  ever  bought  of 
appellant  were  "order  notify,"  and  that  be 
could  not  have  gotten  them  otherwise.  He 
is  unable  to  tell  how  he  paid  for  them,  or 
to  whom  be  paid  the  money.  He  states  gen- 
erally that  he  knows  he  owes  appellants  noth- 
ing, and  has  paid  for  all  he  ever  purchased 
from  them,  and  gives  their  former  course  of 
dealing  as  a  reasoh  for  so  testifying.  We 
think  that,  as  against  the  array  of  systematic 
and  affirmative  proof  adduced  by  appellants, 
this  vague  and  negative  denial  should  not  be 
allowed  to  prevail.  The  verdict  is  manifest- 
ly against  the  great  weight  and  preponder- 
ance of  the  evidence,  and  the  trial  court 
should  have  granted  a  new  trial. 

For  the  reasons  given,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


SAN   ANTONIO  &  A.  P.   RY.   CO.  T. 
MODRE.* 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.  4, 
1903.) 

NEW  TRIAL— NEWLY  DISCOVERED  BVIDENCH 
—  N'EOUGBNCE  —  DAMAQES  —  MEDICAL  EX- 
PENSES —  EXPERT  EVIDENCE  —  MORTALITY 
TABLES. 

1.  Newly  discovered  evidence  is  not  ground 
for  a  new  trial  unless  it  is  discovered  subse- 
quent to  the  first  trial,  and  there  has  been  no 
lack  of  diligpnce. 

2.  Newly  discovered  evidence  Is  not  ground 
for  a  new  trial  unless  material,  and  such  as 
will  probably  change  the  result  on  another  trial. 

3.  Newly  discovered  evidence,  merely  cumu- 
lative in  its  nature.  Is  not  ground  for  new  trial. 


•Ftohp.-irltDf  denied  February  26.   lofl:i,   and  writ  of 
rrcir  denied  by  supreme  court  yureh  12.  1903. 


4.  A  motion  for  a  new  trial  for  newly  discov- 
ered evidence  is  addressed  to  the  discretion  of 
the  court,  which  will  not  be  disturbed  unless 
abused. 

5.  In  an  action  for  personal  Injuries,  expenses 
incurred  for  medical  treatment  are  proper  ele- 
ments of  damage,  though  the  money  oob  not 
been  actually  paid. 

6.  lu  an  action  for  personal  injuries,  the  evi- 
dence showed  that  surgical  treatment  was  ren- 
dered necessary,  bnt  there  was  no  evidence  to 
show  what  charges  were  made  by  the  ptkysician. 
A  physician,  testifying  as  an  expert,  stated  that 
services  such  as  were  rendered  plaintiff  were 
reasonably  worth  a  certain  amount,  bnt  the 
question  to  which  the  statement  was  an  answer 
assumed  that  a  certain  operation  had  been  per- 

' formed,  while  the  evidence  failed  to  show  that 
such  operation  had  been  performed.  Beld  er- 
ror to  submit  to  the  jnry  the  expense  incurred 
for  medical  treotment  as  an  item  of  damage. 

7.  A  practicing  physician,  who  had  treated 
plaintiff  and  assisted  in  the  operation  perform- 
ed on  him  for  his  injuries,  was  competent  to  tes- 
tify as  to  the  probable  dnration  of  the  injuries. 

8.  Where  the  capacity  of  the  party  injured 
to  eajn  money  is  partially,  but  permanently. 
impaired,  mortality  tables  are  admissible  for 
the  purpose  of  determining  the  damages. 

Appeal  from  district  court,  Gkmzalea  coun- 
ty; M.  Kennon,  Judge. 

Action  by  S.  E.  Moore  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Conditionally  affirmed. 

Harw«od  &  Walsh,  (or  appellant  &  H. 
Hopkins  and  J.  W.  Ralnbolt,  foe  aifkeUee. 

NEIIiL,  J.  This  suit  waa  broflglit  by  the 
apfp^lee  to  recorer  damages  tor  pcnonal  in- 
Jorlca  allegsd  to  have  been  inflicted  apon  him 
by  the  negUgence  of  tbe  appdlaut  The  ap- 
pellant answered  by  a  general  dental,  a  plea 
of  contributory  negligence,  and  specially  de- 
nied that  the  appellee  received  any  indntles 
whatever  from  appellant,  and  averred  that  if 
he  sustained  any  pbysical  Injury,  such  «a  is 
alleged  in  his  petition,  it  was  from  being 
thrown  from  a  hor^e.  The  trtal  of  the  case 
resulted  in  a  Judgment  in  favor  of  the  appellee 
(or  f  6,250. 

Conclusions  of  Fact 

On  the  12th  day  of  DecemlMr,  ISOO,  while 
the  appellee  was  walking  along  a  pathway, 
extending  along  appellant's  right  of  way  and 
near  its  railroad  track  in  the  city  of  Gon- 
zales, Tex.,  which  was  used  and  bad  con- 
tinuously for  a  number  of  years  been  used  by 
the  public,  with  the  knowledge  and  acquies- 
cence of  the  appellant.  In  passing  from  one 
part  of  the  city  to  another,  as  well  as  in  go- 
ing to  and  from  appellant's  depot,  he  reached 
a  point  in  tbe  path  opposite  and  within  a  few 
feet  of  where  ooe  of  Its  engines  drawing  a 
train  had  stopped  near  tbe  depot,  and  while 
in  tbe  act  of  passing  tbe  engine  in  going  to 
the  depot  he  was  knocked  down,  and  serious- 
ly and  permanently  injured  by  the  force  of  | 
steam  escaping  from  the  engine.  Appellant's 
servants  were  negligent  in  blowing  off  steam 
with  such  violent  force  at  a  place  where  they 


1  6.  See  Damages,  vol.  15,  Cent.  Dig.  I  £L 
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might  reasonably  expect  a  member  of  tbe 
public  to  be,  and  where.  If  they  did  not  ob- 
serve appellee,  they  could  have  seen  him  by 
the  exercise  of  the  slightest  diligence,  and 
have  known  that  they  would  be  liable  to  In- 
jure him  by  letting  off  the  steam,  and  auch 
negligence  was  the  proximate  cause  of  appel- 
lee's Injury,  unmixed  with  any  negligence  on 
hla  part  contributing  thereto. 

OoncImionB  of  Law. 

1.  The  flist  assignment  of  error  complains 
of  the  court's  refusal  to  grant  a  new  trial 
upon  the  ground  of  newly  discovered  evidence. 
When  a  new  trial  la  applied  for  on  this 
ground.  It  Is  necessary  to  show  that  a  knowl- 
edge of  the  existence  of  the  new  evidence 
was  acquired  subsequent  to  tbe  former  trial, 
and  that  it  was  not  owing  to  the  want  of 
diligence  that  It  was  not  discovered  and  ob- 
tained in  time  to  be  used  when  the  case  was 
tried;  that  the  evidence  is  material,  and,  If 
admitted,  would  probably  change  tbe  result 
upon  another  trial;  and  that  it  is  not  merely 
cnmulattve.  When  appellant's  motion,  with 
the  affidavits  attached  thereto.  Is  considered 
and  construed  In  connection  with  appellee's 
answer  to  it  and  the  affidavits  attached  to 
sucb  answer  explaining  and  controverting  the 
affidavits  attached  to  the  motion  for  new  trial, 
we  must  conclude  that  it  was  owing  to  a 
want  of  due  diligence  that  the  alleged  newly 
discovered  evidence  was  not  known  and  used 
hy  the  appellant  upon  the  trial  of  the  cause, 
and  tliat  such  evidence,  If  adduced  upon  an- 
other trial,  would  not  probably  change  the 
result.  In  fact  It  appears  that  when  the  af- 
OdaTltB  Of  Henderson  and  Dr.  CafCery  (whose 
evidence  Is  claimed  to  be  newly  discovered), 
attached  to  appellee's  reply  to  the  motion  for 
a  new  trial,  are  taken  and  considered  in  con- 
nection with  their  affidavits  attached  to  the 
motion,  such  evidence  is  not  materially  dlffer- 
pnt  from  that  of  the  witnesses  sought  to  be 
discredited  by  the  alleged  newly  discovered 
evidence.  Besides,  if  the  construction  con- 
tended for  by  appellant  were  given  to  the 
supposed  newly  discovered  evidence.  It  would 
be  merely  cumulative  of  other  evidence  ad- 
duced uiKm  the  trial.  A  motion  for  a  new 
trial  npon  the  ground  of  newly  discovered  evi- 
dence is  addressed  to  the  sound  discretion  of 
tbe  trial  court,  and,  unless  It  appears  that 
such  discretion  was  abused  in  overrulhig  the 
motion,  the  action  of  the  trial  court  Is  not 
subject  to  review  on  appeal.  We  believe  that 
the  motion  was  properly  overruled. 

2.  ITie  appellant  asked  the  court  to  instruct 
the  Jnry,  In  tbe  event  they  should  find  that 
:ipi)cnee  was  injured  by  the  alleged  negligence 
of  the  appellaTrt,  that  they  could  only  allow 
him  for  doctors'  bills  and  medicines  such 
smna  as  he  had  shown  by  tbe  testimony  to 
have  been  paid  out  by  him,  and  were  shown 
to  be  a  reasonable  and  proper  charge  by  com- 
petent testimony.  There  was  no  error  in  the 
refusal  of  the  court  to  give  this  charge.  To 
recover,  as  Items  of  damages  for  an  Injury 


negligently  Inflicted,  expenses  necessarily  In- 
curred for  medicine  and  surgical  treatment.  It 
Is  not  essential  to  prove  that  the  money  was 
actually  paid,  but  it  Is  only  necessary  to  show 
that  such  expenses  were  actually  Incurred  and 
were  reasonable. 

8.  In  the  seventh  paragraph  of  its  charge 
the  court  Instructed  the  jury,  In  the  event  they 
should  find  for  plaintlCF,  that  he  would  be 
entitled  to  recover  reasonahle  and  proper  doc- 
tors' bills,  If  any,  incurred  by  him  for  atten- 
tion to  such  Injuries.  This  part  of  the  charge 
would  be  correct  If  there  were  evidence  in 
the  case  upon  which  to  predicate  It.  In  his 
petition  appellant  alleged  that,  by  reason  of 
his  Injuries,  It  became  necessary  to  be  treated 
by  physicians,  and  that  he  had  incurred  there- 
by an  expense  of  '$SDD,  and  that  snch  amount 
was  a  reasonable  compensation  for  the  serv- 
ices and  treatment  rendered  him  by  the  doc- 
tors. While  the  evidence  shows  that  medical 
and  surgical  treatments  were  rendered  neces- 
sary, there  Is  a  total  failure  rtt  evidence  to 
show  what  charges  were  made  by  the  physi- 
cians for  their  services  and  attention;  and, 
from  a  careful  consideration  of  the  testimony. 
we  have  conclTifled  that  the  evidence  is  not 
reasonably  sufficient  to  show  the  value  of  such 
services  so  rendered.  Tt  is  true  that  physi- 
cians as  experts  teatifled,  in  answer  to  a  hy- 
pothetical question  which  pnrported  "to  state 
the  facts  and  Aow  -what  surgical  and  med- 
ical services  were  actually  performed,  that 
such  services  would  reasonably  be  worth  $500. 
The  question,  Irowerer,  to  irfalch  this  answer 
was  given  asumed  that  the  doctors  who  per- 
formed the  operation  iQ>on  app^ee  had  an- 
chored his  displaced  floating  kidney,  and  the 
answer  as  to  the  value  of  serrlcea  Is  hy- 
pothecated upon  the  fact  that  this  was  done 
in  the  operation  performed.  There  Is  no  evi- 
dence lu  the  record  that  warrants  any  such 
hypothesis.  On  tbe  contrary,  thfi  facts  show 
that,  while  appellee's  kidney  had  been  dis- 
placed BO  sfl  to  be  what  4b  termed  a  floating 
kidney.  It  was  never  anchored,  but  was  sim- 
ply pushed  up  and  back  tram  his  deaoending 
colon.  Therefore  we  are  constrained  to  hold 
that  the  court  erred  In  -sutemlttfaig  the  ex- 
Iienses  incnrred  for  medical  treatment  as  an 
Item  of  damages  subject  to  recovery  in  titils 
case,  for  the  Tcaaon  that  the  evidence  was 
net  eu0h.4eut  to  anthorlEe  Ks  submission. 
Tills  Item  of  expense  was  alleged  in  appellee's 
petition  to  be  $500,  and,  as  under  the  evidence 
the  jury  could  not  bBrr«  found  more  than  that 
Upon  it,  tills  error  can  be  cured  by  a  remit- 
titur. 

4.  The  lemaxta  of  aivellee^a  oonoael,  com- 
plained of  in  the  fifth  assigmnent  of  error, 
were  antborlaed  as  argument  by  testimony 
cootalaed  In  the  rceoid.  The  «»art,  therefore, 
did  not  err  In  overmling  appellanlfs  objection 
that  there  was  no  evidence  to  support  the 
argument  complained  of.  The  objection  that 
the  effect  of  tlM  oxgnaKat  was  to  JnOarr^  and 
excite  the  passluiia  and  prejudice  of  the  Jury 
was  not  made. 
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5.  The  Jviry  were  fnlly  and  properly  In- 
stracted  upon  the  measure  of  damages  by  the 
main  charge  of  the  court.  This  rendered  it 
unnecessary  to  give  special  charge  No.  5  re- 
ferred to  In  the  seventh  assignment  of  error. 

6.  There  is  no  evidence  in  the  record  which 
would  have  authorized  the  court  to  have  in- 
structed the  Jury  that  appellee  could  not  re- 
«ov^  if  his  Injuries  were  aggravated  by  bis 
negligent  failure  to  properly  secure  medical 
4nd  surgical  treatment.  On  the  contrary,  the 
uncontradicted  evidence  shows  that  he  was 
prompt  and  diligent  in  securing  such  treat- 
ment. 

7.  The  evidence  shows  that  Dr.  Oscar  Da- 
▼te  was  a  practicing  physician  and  surgeon, 
and  as  such  had  treated  and  assisted  in  the 
operation  performed  upon  the  appellee  for  his 
Injuries,  and  was  thoroughly  cognizant  of 
their  nature.  As  an  exx)ert  it  was  competent 
for  him  to  give  his  opinion  as  to  the  probable 
duration  and  effect  of  such  injuries.  The 
court,  therefore,  did  not  err  in  refusing  to 
sustain  appellant's  objections  to  such  testi- 
mony. 

8.  Where  the  capacity  of  a  party  injured 
to  earn  money  is  partially  though  permanent- 
ly impaired  for  life,  mortality  tables  are  ad- 
missible for  the  purpose  of  determining  the 
amount  of  damages  sustained.  Ry.  v.  Mang- 
hum  (Tex.  Sup.)  67  S.  W.  76B;  Ry.  v.  Scar- 
borough (Tex.  Civ.  App.)  68  S.  W.  200.  In 
view  of  the  fact  that  the  evidence  shows  that 
appellee's  Injuries  are  permanent,  the  court 
did  not  err  in  .admitting  the  testimony  of  a 
witness  to  show  his  life  expectancy. 

If  the  appellee  will,  within  10  days,  file  a 
remittitur  of  $500,  the  Judgment  will  be  af- 
firmed; otherwise  It  will  be  reversed  and  re- 
manded. 


FRYB  et  al.  V.  KELLER.* 

<Conrt  of  Civil  Appeals  of  Texas.    Jan.  8^ 
1003.) 

BALB  BT  BROKER— MEBTINQ  OF  HINDS- 
CONVERSION. 

1.  A  broiler  having  only  authority  to  make 
-sales  subject  to  confirmation  by  plaintiffs  took 
an  order  from  defendants  for  a  certain  number 
of  cases  at  a  certain  price,  bat  did  not  transmit 
it  to  plaintiffs.  Afterwards  be  informed  plain- 
tiffs tnat  he  had  sold  to  defendants  a  greater 
number  of  cases  at  a  greater  price,  and  plain- 
tiffs confirmed  the  sale,  and  sent  him  the  goods, 
^ut  sent  the  inToice  to  defendants,  showing  the 
orice.  The  broker  delivered  the  goods  to  de- 
fendants after  they  received  the  invoice,  but 
they  returned  to  him  all  in  excess  of  the  order 
they  had  given  him,  and  he  sold  them  to  an- 
other at  the  price  he  bad  named  to  them,  and 
cave  them  the  proceeds  to  remit  to  plaintiffs, 
which  they  did,  also  remitting  for  those  they 
kept,  at  the  price  he  had  given  them.  Held,  that 
there  was  no  meeting  of  the  minds  on  a  sale  at 
the  price  given  by  the  broker,  and  no  consum- 
mated sale  at  that  price,  and  that  plaintiffs 
were  entitled  to  recover  of  defendants  the  goods 
they  retained,  or  the  value  thereof,  but  had  no 
right  against  them  as  to  the  other  goods. 


'Rahearlnc  denied. 


Appeal  from  Harris  ooonty  court;  B.  H. 
Vasmer,  Judge. 

Action  by  Jed  Frye  tc  Co.  ogainst  Theo. 
Keller.  Judgment  for  defendant  PlaintifTs 
appeal.    Reversed. 


H.  R.  Mitchell,  for  appellants. 
L.  R.  Hamblen,  for  appellee. 


W.  P.  & 


GARRETT,  O.  J.  This  action  was  brought 
by  Jed  Frye  &  Co.  in  the  county  court  of 
Harris  county  against  Theo.  Keller  for  the 
recovery  of  250  cases  of  sardines,  or  their 
value,  which  were  alleged  to  have  belonged 
to  the  plaintiffs  and  to  have  been  converted 
by  the  defendant  The  trial  was  by  the 
court  without  a  jury,  and  resulted  In  a  Judg- 
ment in  favor  of  the  defendant 

One  J.  O.  Leavell,  a  broker  in  the  city  of 
Houston,  about  the  last  of  September,  1899, 
claiming  to  represent  the  plaintiffs,  solicited 
and  procured  from  the  defendant  an  order 
for  200  cases  of  sardines  at  $2.75  a  case,  but 
never  transmitted  the  order  to  the  plaintiffs. 
Leavell  was  a  merchandise  broker,  and  had 
special  authority  from  the  plaintiffs  to  solicit 
orders  for  them,  subject  to  confirmation  by 
them.  Afterwards,  October  30,  1899,  Leavell 
sent  plaintiffs  a  telegram  advising  them  that 
he  had  received  their  circular  quoting  sar- 
dines at  $3.56  a  case  f.  o.  b.  New  York,  and 
had  sold  a  car,  asking  confirmation.  Plain- 
tiffs replied  confirming  sale,  subject  to  names 
of  purchasers  and  assortment  of  goods  want- 
ed. Leavell  then  advised  plaintiffs  by  wire 
and  letter  that  Theo.  Keller  had  bought  I'.'i 
cases  of  oil  sardines  and  75  cases  of  mustard 
sardines,  and  that  W.  D.  Cleveland  &  Co. 
had  bought  150  cases  oUs  and  SO  mustards. 
Lieavell  asked  that  the  goods  be  shipped  to 
blm  via  the  Morgan  Line  of  steamers,  so 
that  the  buyers  could  get  the  benefit  of  car- 
load freight  rates.  The  statements  of  Leavell 
were  not  true.  Theo.  Keller  had  not  bought 
any  sardines  at  all  from  him,  except  the  or- 
der for  200  cases  at  $2.75  a  case  above  men- 
tioned. The  plaintiffs  believed  the  state- 
ments to  be  true,  and  shipped  the  450  cases 
of  sardines  to  Leavell,  and  sent  invoices  for 
250  cases  to  Keller,  dated  November  6  and 
7,  1899.  By  mistake  of  the  clerk  the  first 
invoice  sent  had  the  price  of  the  sardines 
billed  at  $2.70  a  case  for  oils  and  $8.73  a  case 
for  mustards,  which  was  a  mistake  of  $1  a 
case,  but  almost  immediately  the.  error  was 
discovered,  and  on  November  7,  1899,  a  cor- 
rected Invoice  was  sent,  shovrlng  the  price 
to  be  $3.70  a  case  for  175  cases  of  oils  and 
$3.73  a  case  for  75  cases  of  mustards,  which 
would  be  at  the  rate  of  $3.55  a  case  t.  o.  b. 
New  York.  Plaintiffs  prepaid  the  freight. 
The  goods  were  shipped  from  New  York  No- 
vember 6,  1899,  consigned  to  J.  Q.  Leavell. 
and  arrived  at  Houston  November  i6tb,  and 
on  November  18,  1899,  were  delivered  to 
Theo.  Keller  on  the  order  of  Leavell.  The 
corrected  invoice  was  marked  conspicuously: 
"Corrected  Bill.     Previous  one  rendered   a 
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clerical  error  of  $1  per  case,  having  been 
made  in  Invoice  alreftdy  received."  Tlila  cor- 
rected Invoice  was  received  by  Keller.  Fifty 
cases  of  tbe  sardines  were  returned  by  Keller 
to  Leavell  after  they  had  been  received. 
Leavell  sold  them  to  another  party  at  $2.75 
a  case,  and  delivered  the  money  to  Keller, 
with  the  request  that  he  would  remit  it  to 
the  plaintiffs.  Upon  the  expiration  of  60 
days,  when  the  price  of  the  goods  became 
payable,  the  defendant  remitted  to  tbe  plaln- 
ttBa  exchange  for  (687.60,  being  the  amomit 
for  250  cases  at  $2.75.  Plaintiffs  received 
the  remittance,  collected  the  exchange,  and 
gave  the  defendant  credit  therefor,  and  no- 
tified him  that  the  sale  bad  been  reported 
to  them  at  $3.56  a  case  f.  o.  b.  New  York, 
which  was  equivalent  to  $3.70  on  oils  and 
$3.73  for  mustards.  After  the  sale  by  Lea- 
vell to  the  defendant  of  200  cases  at  $2.75 
a  case  in  September,  there  was  a  sharp  ad- 
vance In  the  price  of  sardines.  Leavell  had 
been  corresponding  with  plaintiffs  and  had 
received  quotations  from  them  for  a  year 
IM-ior  to  this  transaction,  but  he  was  never 
in  the  employ  of  Jed  Frye  &  Co.,  and  was 
not  a  salesman  of  theirs.  He  was  a  mer- 
chandise broker,  and  endeavored  to  make 
sales  by  soliciting  orders  and  submitting 
them  to  plaintiffs  for  their  approval  and 
acceptance.  Leavell  had  only  a  special  and 
limited  authority  to  make  sales,  subject  to 
conarmatlon  by  the  plaintiffs.  The  sale  of 
200  cases  of  sardines  at  $2.75  which  he 
contracted  with  Keller  in  September  was 
never  submitted  to  plaintiffs  for  conOrmatlon 
and  was  never  completed.  Plaintiffs  ship- 
ped the  goods  on  the  rei>orted  sale  of  Oc- 
tober 30,  1899,  at  $3.70  and  $3.73  a  case. 
The  minds  of  the  parties  never  met  on  a 
sale  at  $2.75  a  case,  and  no  such  sale  was 
ever  consummated.  Plaintiffs  were  entitled 
to  recover  tbe  possession  of  their  goods  from 
the  defendant,  or  their  value  if  the  goods 
could  not  be  recovered.  But  the  defendant 
Bhoald  not  be  held  liable  for  tbe  50  cases 
returned  to  Leavell.  He  should  be  charged 
w.iu  150  cases  oils  at  $3.70  a  case  and  50 
cases  of  mustards  at  $3.73  a  case,  and  cred- 
ited with  the  difference  between  50  cases  at 
$2.75  a  case  and  the  sum  of  $687.60  remitted 
to  the  plaintiffs,  to  wit,  $181.50. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  Judgment  will  be  here  ren- 
dered in  favor  of  the  plaintiffs  for  the  bal- 
ance above  shown.    Reversed  and  rendered. 


PARKER  V.  THOMAS. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  11, 
1903.) 

TRESPASS  TO  TRY  TITLE— PAILURH  TO  MAKE 
DEFINITB  FINDINGS  OF  FACT— ADDITIONAL 
FINDINGS— NBCBS8IT7— SUFFICIENCY  OF  MO- 
TIO.V. 

1.  lu  trespass  to  try  title,  defendant  answer- 
ed that  the  line  between  himself  and  plaintiff, 
■osght  to  be  changed,  was  a  well-established 


one,  recognized  by  the  parties  for  many  jeara. 
The  court,  in  qualifying  a  bill  of  exceptioDH,. 
stated  that  the  most  important  issue  involved 
was  tbe  location  of  plaintiff's  eastern  boundary. 
As  conclusions  of  fact,  the  court  found  that  tn» 
evidence  failed  to  show  conclusively  that  the  de- 
fendant had  trespassed  upon  any  portion  of 
plaintitC's  land,  and  that  the  plaintiff  had  failed 
to  prove  what,  if  any,  land  belonging  to  her  the 
defendant  was  in  possession  of.  Plaintiff  then 
moved  for  more  specific  findings;  the  motion 
reciting  that  the  only  issue  involved  was  the 
tme  location  of  the  division  line  between  the 
parties,  and  that  the  court  did  not  find  upon 
that  issue,  nor  determine  where  the  line  wis  lo- 
cated, wherefore  plaintiff  moved  the  court  to- 
state  in  writing  the  conclusion  of  fact  and  the- 
law  as  found  by  him,  governing  snch  issue. 
Held,  that  the  motion  was  not  objectionable  aa- 
too  general  to  require  specific  findings. 

Appeal  from  district  court,  Robertson  coun- 
ty; H.  B,  Hurt,  Special  Judge 

Trespass  to  try  title  by  Esther  P.  Parker 
against  Monroe  Thomas.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

W.  O.  Campl)ell,  for  appellant 

STRBETMAN,  J.  The  petition  in  this  case 
was  In  the  form  of  an  action  of  trespass  to 
try  title  for  a  tract  of  600  acres  of  land. 
The  answer  of  the  defendant  contained  pleas- 
of  not  guilty,  limitation,  and  a  disclaimer  of 
certain  lands,  and  further  alleged  "that  the- 
line  between  himself  and  the  said  plaintiff, 
Esther  Parker,  which  Is  sought  to  be  changed: 
by  her  in  this  suit,  is  a  well-established  line, 
agreed  upon  and  recognized  as  such  by  and 
between  the  parties,  owners,  for  many  years 
prior  to  the  filing  of  this  suit,"  and  prayed 
that  the  line  be  established  where  it  now 
stands.  There  is  no  statement  of  facts  in  the- 
record,  and,  from  the  description  of  the  tract» 
claimed  by  plaintiff  and  defendant  in  tbeir 
pleadings,  we  are  unable  to  determine  what 
laud  was  really  in  controversy.  The  court, 
however,  in  qualifying  a  bUl  of  exceptions, 
states:  "The  most  important  issue  involved 
In  tbe  case  was  the  location  of  tbe  eastern 
boundary  line  of  plaintiff's  land,  as  described 
In  the  petition."  The  Judgment  does  not  at- 
tempt to  locate  the  line  between  the  parties, 
but  is  simply  to  the  effect  that  the  plaintiff 
take  nothing  by  her  suit. 

The  only  question  raised  upon  the  appeal 
is  the  sufficiency  of  the  court's  findings  of  law 
and  fact,  which  are  as  follows: 

"CoDcluslons  of  Law.  In  an  action  of  tres- 
pass to  try  title,  the  burden' is  upon  the  plain- 
tiff to  prove  conclusively  and  specifically  the 
land  from  which  he  claims  to  have  been  eject- 
ed by  defendant. 

"Conclusions  of  Fact.  (1)  I  conclude  from 
the  proof  in  the  case  that  the  evidence  fails 
to  show  conclusively  that  the  defendant  has 
Inclosed  or  trespassed  upon  any  portion  of 
plalntirs  land;  (2)  that  the  plaintiff  failed  to 
make  suflldent  proof  to  warrant  the  render- 
ing of  Judgment  or  issuance  of  execution,  in 
that  she  failed  to  prove  what,  if  any,  land 
belonged  to  her  the  defendant  was  In  pos- 
session of,  either  as  to  location,  description,  or 
amount" 
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On  the  next  day  after  these  findings  were 
filed  by  the  coort;  the  pteintiff  made  a  mo- 
tion to  reqnlze  moine  afeiA6e  findings;  con- 
taining the  following  fitatements:  "That  while 
the  said  salt  was.  In  form  and  nature,  tres- 
pass to  try  title,,  yet  in  fact  and  in  truth, 
the  only  Issue  inTolved  in  the  ease,  and  to 
determine  which  the  suit  was  bronght,  was 
the  true  location  of  the  eastern  line  of  the 
plaintlfT's  land,  of  HtB.  dlTMoB  line  betwe«i 
plaintiff  and  defendant;  and  the  court,  in  Its 
purported  findings  of  fact,  does  not  find  upon 
this  Issue  at  all,  and  does-  not  deteimlne  from 
the  erldeBtt  and  tbe  law  where  this  line  Is 
located.  *  *  •  Wherefbre  the  plaintiff,  by 
her  attorney,  here  now  moves  the  court  to 
state  in  writing  the  conclusion  of  the  fact 
and  the  law,  as  found  by  him  in  said  cause, 
covering  the  true  issues  involved  in  the  case 
as  above  Indicated."  This  motion  was  over- 
ruled by  the  court,  and  no  further  findings 
were  filed;  the  court,  In  approving  the  bill  of 
exceptions,  giving  as  its  reason  for  overruling 
the  motion  that  it  was,  "In  its  nature,  general, 
r^ulrlng  no  specific  findings."  If  It  be  true, 
OS  stated  by  the  court,  and  as  indicated,  to 
some  extent,  by  the  pleadings  in  the  case, 
that  tlie  real  issue  was  the  true  location  of 
the  boundary  line  between  the  parties,  the 
court  should  have  found  the  facts  with  refer- 
ence to  this  issue.  It  will  appear  from  the 
findings  of  fact  above  set  o^  that  the  facts 
bearing  upon  this  ISEiie  are  not  stated,  and 
we  cannot  agree  with  the  reason  assigned  by 
the  court— that  the  motion  was  too  general 
to  require  any  specific  finding  upon  this  sub- 
ject The  parts  of  the  motion  above  set  out 
indicated  with  sufficient  cleaTness  the  particu- 
lar issues-  upon  which  further  findings  were 
desired,  and  we  are  of  opInlMi  that  it  was 
error  for  the  court  to  refuse  to  file  further 
findings  in  accordance  with  this  request.  Sey- 
mour Opera  House  06.  v.  Wooldridge  (Tex. 
Civ.  App.)  31  8.  W.  234. 

Iiy)r  this  error  of  the  court,  the  jiidgment 
is  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


HUNTER  V.  MAGEE  et  aL* 

(Court  of  Ciril  AijpeaU  of  Texas.    Jan.  26, 
1903.) 

FRAUDULENT  CONVEYANCE  —  EVIDENCE  TO 
IMPEACH— COMPETENCY  —  DEVISE  OF  GRAN- 
TOR —  HOMESTEAD  —  HUSBAND  AND  WIFE- 
POSSESSION  OF  WIFE'S  LAND. 

1.  When,  in  trespass  to  try  title,  defendant 
claimed  the  premises  as  the  homestead  of  her 
deceased  haBband  and  as  his  sole  devisee,  it 
was  incompetent  for  her  to  impeach  a  deed 
made  by  him  to  a  tormer  wife,  reciting  a  val- 
uable consideration,  by  Bbowing  that  the  deed 
was  executed  to  defraud  his  creditors. 

2.  Where  a  husband  conveyed  his  homestead 
to  his  wife  for  a  consideration  moving  from  her 
separate  estate,  his  possession  of  the  premises 
thereafter  was  not  adverse  to  her. 

*Reliearlng  denied. 

^  1.  See  Fraudulent  Converanoeak  voL  U,  Cent 
Die  ii  E27,  628. 


Appeal  from  district  conrt,  HartU  county: 
Wm.  H.  Wilson,  Judge. 

.Action  by  Eunice  A. 'Magee  and  otbeis 
against  Laura  Hunter.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    AfBrmed. 

J.  M.  (ribson,  for  appellant  Brashear  & 
Dannenbaum,  for  appellees. 

riiEASANTS,  J.  This  is  an  action  of  tres- 
pass to  try  title.  Both  parties  claim  title  to 
the  land  in  controversy  through  Thomas  J. 
Hunter,  deceased.  Appellant,  who  was  the 
second  wife  of  Thomas  J.  Hnntw,  claims  the 
land  by  virtue  of  her  homestead  rights  and 
as  sole  devisee  under  the  will  of  said  Hunter. 
Appellees  are  heirs  and  devisees  of  Josephine 
B.  Hunter,  deceased,  the  first  wife  of  said 
Thomas  J.  Hunter.  The  land  in  controversy 
is  a  part  of  a  tract  acquired  by  Thomas  J. 
Hunter  as  his  separate  property  prior  to  the 
13th  day  of  January,  1868.  On  the  date  last 
mentioned  Thomas  J.  Hunter  conveyed  to  his 
then  wife,  Josephine  B.  Hunter,  aU  of  said 
land  except  his  homestead  of  2(X>  acres.  This 
deed  recites  a  consideration  of  $4,125  received 
by  the  grantor  from  the  separate  estate  of  his 
wife,  the  grantee  therein.  On  August  9,  1880. 
Thomas  J.  Hunter  conveyed  to  Josephine  B. 
Hunter  the  200-acre  homestead,  reciting,  as 
a  consideration,  ?7,500  received  by  him  as  pro- 
ceeds of  the  sale  by  himself  and  wife  of  500 
acres  of  the  land  theretofore  conveyed  by 
blm  to  his  said  wife.  These  deeds  were  duly 
acknowledged  and  filed  for  record  on  the  re- 
spective dates  of  their  execution.  Josephine 
B.  Hunter  died  April  20,  1881,  and  appellant 
married  Thomas  J.  Hunter  on  June  7,  1890. 
Josephine  B.  Hunter,  by  her  last  will,  be- 
queathed all  of  her  property  to  her  four  chil- 
dren and  her  husband  in  the  proportion  they 
would  inherit  same  had  she  died  Intestate, 
and  named  Thomas  J.  Hunter  as  executor  of 
the  will.  Thomas  J.  Hunter,  as  executor  of 
this  will,  conveyed  to  two  of  Mrs.  Hunter's 
children  their  Interest  in  the  property.  Ap- 
pellees are  tlie  two  remaining  children  of  Jo- 
sephine B.  Hunter.  Thomas  J.  Hunter  died 
November  20,  1900.  By  his  last  will,  which 
was  duly  probated,  he  bequeathed  all  of  his 
property  to  the  appellant  The  land  In  con- 
troversy contains  277  acres,  and  was  occu- 
pied by  Thomas  J.  Hunter  as  a  homestead 
from  1876  to  the  time  of  his  death.  This  suit 
wai)  Instituted  by  appellees  on  the  IStb  day 
of  December,  1900,  and  by  sequestration  pro- 
ceedings appellant  was  ousted,  and,  failing  to 
give  a  replevy  bond,  appellees  obtained  pos- 
session of  the  property.  In  the  court  below 
appellant  In  addition  to  a  plea  of  not  guilty, 
specially  pleaded  that  the  deeds  from  Thom- 
as J.  Hunter  to  Josephine  B.  Hunter,  under 
which  appellees  claim,  were  fraudulent  and 
void;  that  the  considerations  named  in  said 
deeds  were  false  and  fictitious;  that  said 
deeds  were  executed  by  the  said  Thomas  J. 
Hunter  for  the  purpose  of  defrauding  his 
creditors;  and  that  the  said  Josephine  B. 
Hunter  knew  of,  and  participated  in,   said 
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fraud.  To  th1>  aasirer  the  appelleee  Inter- 
posed the  following  exceptions:  "For  special 
exception  plaintiffs  say  that  said  answer  is 
iosulticient  In  so  far  as  it  attacks  and  asks 
to  set  aside  tor  fraud  upon  his  creditors  the 
oonyeyances  executed  by  Thomas  J.  Hunter 
to  J.  B.  Hunter,  the  mother  of  these  plaintiffs, 
dated  October  10,  1867,  and  August  9,  1880, 
oonreylng  the  land  In  controversy,  because  it 
n'i>pears  from  said  answer  that  the  defend- 
ant is  not  claiming  said  land  nor  a  lien  there- 
on as  a  creditor  of  said  T.  J.  Hunter,  nor  Is 
she  seeking  to  enforce  such  a  Hen.  ^2)  It  ap- 
pears from  said  answer  that  defendant  claims 
said  land  as  surriylng  widow  of  Thomas  J. 
Hunter  and  sole  devisee  of  said  Hunter,  and 
is  therefore  estopped  from  attacking  said  con- 
veyances as  having  been  executed  in  fraud 
of  bis  creditors.  Wherefore  plaintiffs  pray 
the  court  to  strike  out  so  much  of  said  an- 
sn-pr  as  alleges  a  fraudulent  consideration  of 
!:nid  deed  and  seeks  to  set  them  aside." 
"PlalntifCs  further  specially  except  to  aaid  an- 
swer in  so  far  as  defendant  claims  the  prop- 
erty in  controversy  as  the  surviving  widow 
and  sole  devisee  of  T.  J.  Hunter,  for  the  rea- 
son that  the  said  T.  J.  Hunter,  by  deeds 
above  refo'red  to,  and  as  admitted  in  said 
answer,  conveyed  said  property  to  bia  first 
wife,  and  the  defendant  is  estopped  from  set- 
ting np  a  title  subsequently  acquired  through 
the  same  grantor.  Plaintiffs  move  to  strike 
out,  etc."  These  exceptions  were  sustain- 
ed, and,  upon  a  hearing  of  the  cause  upon 
its  merits  by  the  court  below  without  the  In- 
tervention of  a  Jury,  Judgment  was  rendered 
in  favor  of  plaintiffs  for  the  land  sued  for, 
and  against  defendant  on  her  claim  for  dam- 
ages for  the  wrongful  suing  out  of  the  writ 
of  sequestration,  from  which  Judgment  the 
defendant  below  prosecutes  this  appeal. 

On  tbe  trial  appellant,  being  upon  the 
stand,  was  asked  by  her  counsel  if  she  knew 
tbe  flnanclal  condition  of  Thomas  J.  Hunter 
from  1867  up  to  the  time  of  bis  death,  and 
If  he  was  not  insolvent  during  all  of  that 
time.  Appellees  objected  to  these  questions 
on  tbe  ground  that  the  testimony  sought  to 
be  elicited  thereby  was  irrelevant  and  im- 
inatertaL  These  objections  were  sustained 
by  the  court.  Appellant  then  offered  in  evi- 
dence for  the  purpose  ot  showing  tbe  financial 
condition  of  Thomas  J.  Hunter  at  the  time 
of  tbe  execution  of  the  deeds  to  Josephine  B. 
Hunter  an  unsatisfied  Judgment  for  11,145.80 
obtained  against  Thomas  J.  Hunter  by  T.  W. 
House  in  the  district  court  of  Harris  county 
on  Ma'rch  29,  1878.  ObJectl<»  of  appellees  to 
this  evidence  on  tbe  ground  of  Irrelevancy  was 
also  sustained.  Under  appropriate  assign- 
ments of  error  the  appellant  assails  the  rul- 
ings of  a  trial  court  upon  the  exceptions  to 
tbe  answer  and  the  offers  testimony  above 
set  out  None  of  these  assignments  can  be 
sustained.  It  is  well  settled  that  a  grantor 
in  a  deed  executed  for  the  sole  purpose  of 
defrauding  tbe  creditors  of  such  grantor  can- 
not recover  tbe  property  from  the  grantee  on 


the  ground  of  want  of  consideration.  Such 
grantor  is  not  permitted  to  profit  by  bis 
fraud.  He  cannot,  in  tbe  language  ot  our 
Supreme  Court  in  tbe  case  of  Hoeser  y. 
Kraeka,  29  Tex.  450,  "say  to  tbe  creditor  that 
the  property  belongs  to  the  grantee,  having 
been  purchased  by  him  for  a  valuable  consid- 
eration, and  that  the  purchaser  holds  a  regu- 
lar deed  therefor  executed,  delivered,  and  re- 
corded, and  at  tbe  same  time  say  to  tbe  gran- 
tee that  the  deed  was  fraudulent,  that  no  con- 
sideration actually  passed,  no  delivery  really 
took  place,  and  that  these  facte  were  merely 
acknowledged  for  the  purpose  of  putting  the 
property  beyond  tbe  reach  of  creditors."  A 
court  of  equity  will  not  interfere  to  relieve 
such  grantor  from  tbe  consequences  of  his 
own  fraudulent  act,  and  he  cannot  Invoke  the 
assistance  of  tbe  courts  to  enable  bim  to 
profit  by  his  wrongdoings.  Farrell  v.  Duffy, 
5  Tex.  Civ.  App.  438,  27  S.  W.  20.  It  is 
equally  well  settled  that  tbe  belr  or  vendee  of 
such  fraudulent  grantor  is  entitled  to  no  more 
consideration  from  tbe  courts  than  the  fraudu- 
lent grantor.  To  bold  otherwise  would  In 
great  measure  defeat  tbe  object  sought  to  be 
obtained  by  the  refusal  of  the  courts  to  re- 
I  lleye  the  fraudulent  grantor,  and  would  tend 
'  to  encourage  rather  than  deter  debtors  from 
'  disposing  of  their  property  for  tbe  purpose 
of  defrauding  their  creditors. '  Eastham  v. 
Boundtree,  56  Tex.  114;  Brewing  Co.  v.  La 
Rose  (Tex.  Civ.  App.)  50  S.  W.  460.  The  ap- 
plication of  this  principle  of  tbe  law  is  in  no 
way  affected  by  the  fact  that  the  grantee  was 
the  wife  of  the  fraudulent  grantor,  and  fully 
understood  and  acquiesced  in  the  fraud,  nor 
by  the  further  fact  that  the  husband  and 
grantor  retained  possession  of  tbe  property. 
His  possession  was  In  no  sense  adverse  to 
hers,  but  under  tbe  law  which  gives  bim  the 
right  to  tbe  possession  and  control  of  her 
separate  property  she  could  only  hold  posses- 
sion through  her  husband,  or  at  least  she 
could  not  hold  possession  as  against  him. 
The  deeds  from  Thomas  J.  Hunter  reciting  a 
consideration  moving  from  the  separate  es- 
tate of  his  wife,  the  property  thereby  convey- 
ed would  prima  facie  become  her  separate 
property.  The  only  fraud  alleged  In  the  pe- 
tition in  this  case  being  such  as  tbe  appellant 
will  not  be  heard  to  assert,  there  is  nothing 
in  tbe  pleading  or  evidence  impeaching  the 
recitals  In  said  deeds,  and  their  effect  was 
to  place  the  title  to  the  land  in  controversy 
in  Josephine  B.  Hunter  as  her  separate  prop- 
erty. Had  the  deeds  not  recited  a  considera- 
tion moving  from  the  separate  estate  of  the 
wife,  their  prima  fade  effect  wotild  have 
been  the  same,  even  had  the  property  at  the 
time  of  such  conveyance  been  community 
property.  Story  v.  Marshall,  24  Tex.  806,  76 
Am.  Dec.  106;  Frank  y.  Frank  (Tex.  Civ. 
App.)  25  S.  W.  819.  It  follows  that  tbe  ap- 
pellant, as  the  second  wife  of  Thomas  .T. 
Hunter,  acquired  no  homestead  right  In  said 
property,  and,  tbe  title  to  same  having  vested 
in  the  appellees  as  deviaeea  under  tb»  wUl 
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of  Josephine  B.  Hnnter,  the  trial  court  proit- 
eriy  rendered  Judgment  In  their  favor  for 
the  title  and  posseesion  of  the  land,  and  said 
judgment  Is  In  all  things  affirmed. 
Affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 
UVALDE  NAT.  BANK.* 

(Court  of  CitU  Appeals  of  Texas.    Jan.  21, 
1903.) 

TELBaRAPHS  —  NEGLIGENCE  —  TAPPING  OF 
WIRES— DISCLOSURE  OP  CALLS— CONTRIBU- 
TORY NEGLIOENCB— QUESTION  FOR  JURY— 
BUFFICIBNCT   OF  EVIDENCE. 

1.  Where  an  operator  in  the  employ  of  a  tele- 
graph company  informed  a  stranger,  who  was 
an  operator,  what  the  "call"  was  for  a  certain 
town,  and  subsequently  the  latter  taK>ed  one  of 
the  company's  wires,  and  sent  a  message  to  a 
banic  in  such  towu,  whereby  the  bank  was  led 
to  cash  a  worthless  draft  for  a  confederate  of 
the  one  who  had  tapped  the  wire,  and  such  per- 
son had  control  of  the  wire  for  the  space  of  four 
hours,  the  telegraph  company  was  guilty  of 
negligence,  and  liable  to  the  bank  for  the 
amount  of  the  draft. 

2.  where  one  fraudulently  tapped  a  tele- 
graph wire,  and  sent  a  message  to  a  confederate 
in  care  of  a  bank,  which  purported  to  state  that 
another  bank  would  advance  the  confederate  a 
snm  of  money,  and  the  bank  telegraphed  back, 
asldng  if  a  draft  would  be  honored,  and  the 
one  who  had  tapped  the  wire  intercepted  the 
message,  and  sent  back  another  to  the  effect 
that  it  would  be  honored,  the  evidence  was  suf- 
ficient to  justify  a  finding  that  the  bank  had 
not  been  guilty  of  contributory  negligence. 

3.  In  an  action  against  a  telegraph  company 
for  damages  owing  to  plaintiff's  having  receiv- 
ed a  message  sent  to  it  over  the  lines  of  de- 
fendant by  one  who  had  fraudulently  tapped 
defendant's  wire,  it  was  proper  to  refuse  to  ad- 
mit the  stipulations  on  the  back  of  the  mes- 
sage sent  by  plaintitF,  to  which  the  frandulent 
message  purported  to  be  an  answer,  to  the  ef- 
fect that  defendant  should  not  be  liable  for  de- 
lays through  unavoidable  interruptions  in  its 
line,  and  that  the  company  was  the  mere  agent 
of  the  sender,  without  liability. 

4.  Where  the  agent  of  a  telegraph  company 
writes  a  message  on  the  company^s  blank,  which 
the  sender  does  not  see,  sign,  or  agree  to,  the 
stipulations  on  the  back  of  such  blank  are  not 
binding  on   the  sender. 

5.  In  an  action  against  a  telegraph  company 
for  damages  owing  to  defendants  lines  having 
been  fraudulently  tapped,  and  a  moFsnge  sent  to 
plaintiff  autlioriziug  it  to  cash  a  draft  for  a 
swindler,  a  converBatlon  between  the  president 
of  plaintiff  and  the  swindler,  taking  place  im- 
mediately preceding  the  cashing  of  the  draft, 
was  properly  admitted  as  a  part  of  the  res 
gestro. 

Appeal  from  district  court,  Uvalde  county; 
I.  Id.  Martin,  Judge. 

Action  by  the  Uvalde  National  Bank,  of 
Uvalde,  Tex.,  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for 
plaintur,  defendant  appeals.     Affirmed. 

Norman  G.  Klttrell  and  Webb  &  Flnley, 
for  appellant.  Ellle,  Gamer  &  Love  and  K. 
L.  Ball,  for  appellee. 

NEILLi,  J.  This  action  was  brought  by 
the  appellee,  the  Uvalde  National  Bank, 
against  appellant,  the  Western  Union  Tele- 
graph (}ompnn7,  to  recover  91|200,  alleged  to 


have  been  paid  to  one  C.  W.  Fisher,  an  im- 
postor, upon  the  faith  of  certain  fraudulent 
telegrams,  copied  in  our  conclusions  of  fact, 
which  were  transmitted  over  appellant's 
wires,  and  received  and  acted  upon  by  ap- 
pellee as  genuine.  The  ground  upon  which 
the  recovery  Is  sought  Is  the  alleged  negli- 
gence of  the  appellant  In  transmitting  and 
delivering  the  messages.  It  is  averred  that 
appellant  was  negligent  (1)  in  permitting 
Fisher  and  his  confederate  to  tap  its  tele- 
graph wires  near  Uvalde  station,  and  send 
the  false  and  fraudulent  messages;  (2)  in 
failing  to  adopt  any  means  to  prevent  the 
tapping  of  its  wires;  (3)  In  allowing  Fisher 
and  his  confederate  to  come  into  possession 
of  the  instrument  with  which  the  wire  was 
tapped;  (4)  in  informing  Fisher  and  bis  con- 
federate of  the  way  and  manner  in  which  its 
wire  could  be  tapped,  or  in  permitting  them 
to  learn  the  way  and  manner  in  which  It 
could  be  done;  (5)  in  permitting  them  to 
learn  the  manner  In  which  messages  could 
be  intercepted  and  taken  oft  appellant's  wire 
between  its  offices;  (6)  in  permitting  said 
parties  to  learn  the  calls  and  signals  of  the 
San  Antonio  and  Uvalde  offices;  (7)  in  per- 
mitting them  to  learn  the  usual  method  of 
sending  messages  to  and  from  Uvalde  and 
San  Antonio;  (8)  that  appellant,  through  Its 
agent  at  Dunley  station,  was  negligent  in 
permitting  Fisher's  confederate  to  handle  and 
manipulate  Its  Instruments  and  wires,  and 
send  a  message  to  Fisher  at  Uvalde,  and  to 
learn  the  calls  and  signals  of  the  San  An- 
tonio and  Uvalde  offices;  (9)  in  permitting 
Fisher  and  his  confederate  to  use  its  tele- 
graphic system  In  sending  the  false  mes- 
sages; .and  (10)  in  failing  to  adopt  a  suitable 
system  of  rules  and  regulations,  or  to  secure 
competent  employes,  by  which  Impostors 
might  be  prevented  from  tapping  and  using 
its  wires.  After  pleading  a  general  denial, 
appellant  alleged,  in  its  answer,  that  appel- 
lee suffered  the  loss  complained  of  as  a  re- 
sult of  the  unlawful  and  felonious  acts  of 
wicked  third  persons,  in  no  way  under  its 
control,  and  for  which  acts  appellant  was  In 
no  'manner  responsible;  that  Its  wires  had 
been  interfered  with  without  the  knowledge 
of  itself  or  its  servants,  and  without  any 
negligence  on  their  part;  and  that  appellant 
being  neither  an  insurer  or  common  carrier, 
is  in  no  way  responsible  for  the  fraudulent 
acts  of  said  third  parties.  It  further  pleaded 
certain  stipulations  printed  on  the  back  of 
its  telegrams  as  a  part  of  the  contract  be- 
tween the  parties  at  the  time  the  messages 
were  transmitted.  The  case  was  tried  before 
a  jury,  and  the  trial  resulted  In  a  judgment 
in  favor  of  appellee  for  the  amount  sued  for, 
from  which  judgment  this  appeal  is  pros- 
ecuted. 

Conclusions  of  Fact 
The  town  of  Uvalde  Is  situated  about  a 
mile  south  of  the  Galveston,  Harrleburg  & 
San  Antonio  Railroad  opposite  Uvalde  sta- 
tion thereon.     At  the  station  the  Western 
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Union  Telegraph  Company,  a  priyate  corpo- 
ration, maintains  a  telegrapli  of9ce,  its  lines 
extending  therefrom  to  San  Antonio,  Tex., 
and  thence  to  Kansas  City,  Mo.,  and  to  other 
points  in  the  United  States.  The  Uvalde 
Telegraph  Company,  which  is  owned  and  op- 
erated by  Will  White,  extends  from  the  town 
to  the  station.  Messages  sent  over  appel- 
lant's lines  for  parties  in  the  town  are  re- 
ceived by  its  agent  at  the  station,  and  by 
liim  transmitted  thence  oyer  the  line  of  the 
Uvalde  Telegraph  Company  to  their  destina- 
tion, where  they  are  received  by  its  owner, 
and  delivered  to  the  persons  to  whom  ad- 
dressed. Messages  from  the  town  are  trans- 
mitted over  the  wires  of  the  Uvalde  Com- 
pany to  the  station,  where  they  are  received 
by  appellant's  agent,  and  sent  over  Its  wires 
to  their  destination,  and  delivered  by  its 
servants  to  the  persons  for  whom  intended. 
For  each  of  its  telegraph  stations  the  appel- 
lant has  different  calls,  indicated  by  letters 
used  In  calling  up  a  station  to  which  a  mes- 
sage is  to  be  sent,  as  well  as  designating  the 
one  from  which  it  is  to  be  transmitted.  To 
illustrate:  The  operator,  sending  the  mes- 
sage from  San  Antonio  to  Uvalde  station, 
calls  "D.A."  (the  call  for  that  station),  and 
then  signs  "S.A.,"  the  call  of  its  ofQce  at 
San  Antonio,  and,  wben  it  receives  an  an-< 
swer  to  the  call,  transmits  the  telegram. 
The  name  of  each  of  appellant's  operators  is 
indicated  by  a  letter,  which  is  used  and  pla- 
ced on  the  messages  to  designate  the  op- 
erator who  sends  and  the  one  who  receives 
the  dispatch.  Appellee,  the  Uvalde  National 
Bank,  of  Uvalde,  Tex.,  carries  on  a  banking 
business  in  the  town  of  Uvalde,  and  John 
Woods  &  Sons,  a  partnership,  are  private 
bankers,  residing  and  doing  business  in  the 
city  of  San  Antonio,  Texas.  These  relations, 
conditions  and  facts  prevailed,  obtained  and 
existed  on  the  letb  day  of  August,  -1900.  On 
that  day  the  Uvalde  National  Bank  received 
the  following  telegram:  "San  Antonio,  Texas, 
l.'ith.  To  C.  W.  Fisher,  c/o  Uvalde  Bank, 
Uvalde,  Texas:  We  will  advance  forty-flve 
hundred  your  wire  Cline.  Jno.  Woods  Sons" 
—which  was  received  by  appellant's  agent 
at  Uvalde  station,  and  transmitted  by  him 
over  the  line  of  the  Uvalde  Telegraph  Com- 
pany to  the  town  of  Uvalde,  where  it  was  re- 
ceived by  Mr.  White,  and  delivered  in  a 
sealed  envelope  of  the  appellee.  In  sending 
this  message  the  call  indicated  by  the  letters 
which  designate  Uvalde  station  was  given, 
as  well  as  the  letters  which  indicate  that  it 
was  sent  from  its  office  in  San  Antonio,  and 
a  letter  which  indicates  the  name  of  one  of 
appellant's  operators  at  its  office  in  said  city 
was  given  as  designating  the  operator  who 
transmitted  the  message,  and  the  call  was 
answered  as  tbough  it  had  been  received  at 
San  Antonio.  A  few  minutes  after  appellee 
received  the  envelope  containing  this  mes- 
sage, a  sconndrel,  who  gave  his  name  as  C. 
W.  Flsber,  called  at  its  bank,  and  asked  the 
president  thereof  if  be  had  a  telegram  for 


him.  In  response  to  this  inquiry  the  en- 
velope was  handed  to  him,  and  he  opened  it 
In  the  presence  of  the  president  of  the  bank, 
stating  to  him  that  he  would  draw  on  John 
Woods  &  Sons  for  the  amount,  whereupon 
the  president  told  him  that  he  would  not 
permit  him  to  do  so  until  the  bank  had  wired 
John  Woods  &  Sons,  and  received  from  them 
a  confirmation  of  the  telegram.  The  bank 
then  wrote  out  on  one  of  the  Uvalde  Tele- 
graph Company's  blanks,  upon  which  was 
printed,  "Send  the  following  message  sub- 
ject to  the  rules  of  Western  Union  Telegraph 
Company,"  the  following  message:  "Uvalde, 
Texas,  Aug.  16,  1900.  John  Woods  &  Sons, 
San  Antonio,  Texas:  Will  you  pay  draft  of 
C.  W.Fisher  $4,500  V  Answer  quick.  Uvalde 
National  Bank"— which  was  delivered  to  the 
Uvalde  Telegraph  Company,  and  transmitted 
over  its  line  to  Uvalde  station,  where  It  was 
received  by  appellant's  agent,  and  by  him 
transmitted  to  it6  wires  extending  to  its  of- 
fice In  the  city  of  San  Antonio.  Before  an 
answer  was  received  to  this  telegram,  and 
about  half  an  hour  after  the  receipt  of  the 
one  first  mentioned,  the  appellee  received  the 
following  message:  "Kansas  City,  Mo.,  IBth. 
To  Bank  of  Uvalde,  Texas,  Uvalde,  Texas: 
If  our  representative,  Mr.  Fisher,  calls, 
please  notify  to  go  ahead  and  contract  for 
balance  of  Moore  cattle.  Scraggs-Hall  Co." 
This,  like  the  former  message,  was  received 
from  appellant's  wires  at  the  station  by  Its 
agent,  and  by  him  sent  over  the  Uvalde  Tele- 
graph Company's  line  to  the  town,  where  it 
was  delivered  by  Mr.  White  to  the  bank. 
About  an  hour  after  the  bank  delivered  its 
telegram  for  transmission  to  John  Woods  & 
Sons,  it  received  in  reply  the  following  mes- 
sage: "San  Antonio,  Texas,  16th.  To 
Uvalde  National  Bank,  Uvalde,  Texas:  Yes, 
we  will  honor  0.  W.  Fisher's  draft  for  $4,500. 
Jno.  Woods  &  Sons."  This  message  was  tak- 
en by  appellant's  agent  at  its  office  in  Uvalde 
station  from  the  wires  of  the  Western  Union 
Telegraph  Company,  and  by  him  transmitted 
to  the  town  of  Uvalde  over  the  line  of  the 
Uvalde  Telegraph  Company,  and  by  its  own- 
er. White,  delivered  to  the  bank.  In  sending 
the  last  three  messages  quoted,  the  calls  of 
the  several  offices  to  which  they  were  to  be 
transmitted  and  from  which  they  were  to  be 
sent  were  given,  and  answers  received  in 
like  manner,  as  we  have  stated,  in  regard 
to  the  first  telegram  quoted.  When  the  mes- 
sage last  mentioned  was  received  by  the 
bank,  the  person  calling  himself  C.  W.  Fish- 
er drew  on  John  Woods  &  Sons  the  following 
check:  "San  Antonio,  Texas,  8/10/90.  Jno. 
Woods  &  Sons,  Bankers,  San  Antonio,  Texas. 
[2c.  Revenue  Stamp.]  Pay  to  the  Uvalde  Na- 
tional Bank  Uvalde,  Texas,  or  bearer,  $4,- 
500.00  (forty-five  hundred  dollars).  C.  W. 
Fisher."  On  the  strength  of  the  foregoing 
telegrams,  the  Uvalde  National  Bank  hon- 
ored the  draft,  paying  the  drawer  $1,200  In 
cash  thereon,  and  giving  him  a  letter  of  cred- 
it for  the  balance.    The  check  was  then  sent 
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t>y  the  bank  to  its  regular  correspondent  in 
San  Antonio  for  collection,  and  Ita  payment 
was  refused  by  J  no.  Woods  &  Sona,  for  the 
xeasona  that  It  waa  unautboriaed,  and  they 
bad  no  fnnds  w  valuables  of  the  drawer  in 
Ibeir  posaession.  Neither  at  the  telegrams 
purporting  to  be  from  John  Woods  &  Sons 
was  authorized  or  sent  by  them,  or  any 
member  of  the  firm;  nor  was  the  telegram 
of  the  Uralde  National  Bank,  Inquiring  if 
John  Woods  &  Sons  would  pay  C.  W.  Fish- 
«r's  draft  tor  $4,500,  ever  received  by  the 
iirro;  or  any  of  its  members.  C.  W.  Fisher 
bad  no  ftmds  or  valuables  deposited  with 
John  Woods  &  Sons  during  the  month  of 
August,  1900,  nor  at  any  other  time.  Nor 
did  he  have  any  authority  to  draw  on  them 
for  $4,500,  nor  for  any  amount.  In  fact,  the 
Jirm  did  not  know  Kisber,  and  never  had  any 
Itusiness  transactions  with  him  at  all. 

The  person  calling  himself  C.  W.  Fisher 
liad  been  in  and  around  ttae'town  of  Uvalde 
for  some  time  prior  to  the  time  he  procured 
the  money  from  the  bank  In  the  manner  stated, 
and  bad  l)een  known  to  its  cashier  and  an- 
other officer  of  the  bank  by  such  name  a 
week  prior  thereto.  While  there  he  claimed 
to  be  a  cattle  buyer,  representing  Scraggs- 
Hall  Company,  of  Kansas  C9ty,  Mo.,  in  the 
purchase  of  cattle.  All  the  telegrams  copied 
above,  except  the  one  of  inquiry  from  the 
Uvalde  Bank  to  John  Woods  &  Sons,  were 
forgeries,  and  fraudulently  devised  by  Fisher 
And  his  confederate,  who  gave  his  name  as 
Rief,  who  was  operating  with  Fisher,  for  the 
fraudulent  purpose  of  obtaining  the  money 
from  the  bank  by  the  means  and  in  the  man- 
ner stated.  Blef  was  a  telegraph  operator, 
and  on  the  14th  or  15th  of  August,  1900, 
obtained  from  appellant's  operator  at  Dunley, 
on  the  line  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Ckimpany,  its  call  for 
Cvalde.  This  call  was  obtained  by  bis  ask- 
ing the  operator  there  to  give  It  to  him,  and 
it  was  given  him  as  "D.A.,"  which  Is  the 
correct  caii  used  In  calling  up  appellant's 
oHlcc  at  that  station.  At  the  time  this  In- 
formation was  imparted  to  Rlef,  appellant's 
4igent  at  Dunley  was  told  by  him  that  he  (Rlef) 
was  a  telegraph  operator,  and  the  information 
-was  given  him  for  no  other  reason,  although  he 
'was  a  stranger  and  otherwise  unknown  to  ap- 
pellant's agent  and  operator  at  that  place. 
Having  obtained  this  Information,  Rlef  left 
Dunley  as  though  going  to  San  Antonio,  but 
in  fact  went  west  to  within  about  half  a 
Mile  east  of  Uvalde  station,  where  he  was 
Joined  by  his  co-consplrator  Fisher,  and  with 
him  tapped  appellant's  telegraph  wires  ex- 
tending between  the  station  and  the  city  of 
San  Antonio.  This  was  done  by  taking  the 
wire  from  its  insulator  and  attaching  to  and 
along  it  about  a  foot  of  insulated  wires. 
After  this  attachment  was  made,  the  insu- 
lating was  rcniored,  and  electric  connection 
was  thus  made  with  appellant's  line.  Fish- 
•er  then  proceeded  to  the  town  of  Uvalde. 
iUef  cut  the  main  wire,  and  carried  the  in- 


sulated wires  away  from  the  road  ont  into 
the  brush,  and  attached  them  to  mi  instru- 
ment which  he  tiad  for  transnutting  and  re- 
ceiving telegrams.  Tha  rascals  were  theu 
ready  for  business.  In  pursuanoe  of  It,  Riei 
sent  in  this  manner  the  first  two  telegramti 
above  copied,  over  appellant's  wires,  to 
Uvalde  station,  Intercepted  the  one  sent  by 
the  appellee  to  John  Woods  &  Sons,  pre- 
venting It  from  reaching  its  destination,  and 
forged  and  transmitted  the  fourth  telegram 
in  answer  thereto,  which  purported  to  be 
from  John  Woods  &  Sons.  In  this  manner 
the  fraud  was  perpetrated,  and  tiie  money 
obtained,  without  appellant's  agent  at  Uvalde 
station  or  appellee  knowing  or  having  reason 
to  suspect  that  the  telegrams  so  transmitted 
and  acted  upon  by  the  bank  as  genuine  were 
fraudulent;  it  not  being  discovered  until  late 
in  the  afternoon  of  that  day  that  appellant's 
wires  had  been  tapped  and  used  for  such 
fraudulent  purposes.  Yet  the  foreman  of 
the  section  gang  of  the  railway  company,  to 
whom  Is  partly  intmated  the  duty  of  keeping 
up  appellant's  line  of  telegraph  wire,  at  7:40 
a.  m.  of  that  day  saw  two  men  working  with 
the  wire,  as  if  repairing  it,  at  the  place 
where  it  was  tapped.  This  fixes  the  time 
when  the  wires  were  tampered  with.  The 
iast  message  (the  one  purporting  to  be  from 
John  Woods  &  Sons,  confirming  the  first) 
was  received  at  11:35  a.  m.  of  that  day, 
which  shows  that  appellant's  wires  were  cut 
and  in  the  hands  and  used  by  the  perpe- 
trators of  the  fraud  for  about  four  hours 
before  it  was  consummated.  It  is  inconceiv- 
able to  us  that  a  telegraph  line,  extending 
along  one  of  the  world's  greatest  commercial 
highways,  connecting  the  principal  business 
cities  on  the  continent,  used  for  directing  and 
controlling  the  management  of  trains  and 
in  the  furtherance  of  commerce,  could  be 
severed,  tapped,  and  used  for  such  fitandu- 
lent  purpose  for  such  a  length  of  time  with- 
out it  being  discovered  bad  such  care  and  dil- 
igence been  used  by  the  appellant  as  the 
nature  and  character  of  business  transacted 
by  it  demanded.  Neither  Fisher  nor  his  con- 
federate was  seen  or  heard  of  in  the  country 
afterwards,  though  diligent  search  and  in- 
quiry were  made  both  by  appellant  and  ap- 
pellee. Fisher,  however,  was  afterwards 
seen  by  Mr.  Collier,  the  president  of  the 
bank.  In  Jail  at  Lawson,  Mo.,  where  he  had 
been  carried  from  the  penitentiary  for  trial 
in  another  case.  Neither  he  nor  his  confed- 
erate has  any  property  in  the  state  of  Texas. 
From  these  facts  we  conclude  that  appel- 
lant was  guilty  of  negligence,  and  that  such 
negligence  was  the  proximate  cause  of  ap- 
pellee's loss,  unmixed  with  any  oontribatory 
negligence  on  its  part 

Conclusions  of  Law. 

The  question  in  this  case  which  dwarfs 
ail  others  is,  who  shall  bear  the  loss  occa- 
sioned by  the  false  and  fraudulent  tele- 
grama— appellant  or  appellee?    In  determli>- 
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Ing  It  the  relation  of  telegraph  companies  to 
the  public,  and  the  nature  and  character  of 
their  bnainess,  should  be  regarded.  They  are 
instruments  of  commerce,  and  are  granted 
by  their  creators  special  rights,  privileges, 
and  Immunities  because  they  are.  Xhe  very 
purpose  of  their  creation  is  for  the  service 
of  the  public.  This  service  they  must  hon- 
estly, diligently,  faithfully,  and  carefully  per- 
form. If  it  be  In  aid  of  interatate  or  foreign 
commerce,  they  may  defy  the  power  of  sov- 
ereigrn  states  to  control  or  regulate  it,  and 
shelter  themselves  in  so  doing  under  the 
Constitution  of  the  United  States.  Through 
their  instrumentality  business  transactions 
of  the  greatest  importance  are  daily  carried 
on  throughout  the  civilized  world  by  the 
transmission  and  delivery  of  messages  to  its 
utmost  ends.  They  invite  the  public  to  con- 
fide in  their  care,  skill,  fidelity,  and  integ- 
rity, and  this  invited  confidence  is  by  the 
business  world  reposed  in  them.  For  the 
careful  and  faithful  conduct  of  their  busi- 
ness they  are  amply  remunerated  by  the  re- 
ceipt of  tolls  fixed  by  themselves.  In  the 
conduct  of  their  business  they  incur  a  re- 
sponsibility corresponding  to  the  importance 
of  the  transaction  carried  on  through  their 
instrumentality,  and  should  be  held  to  the 
exercise  of  such  care  and  caution  as  it  is 
reasonably  in  their  power  to  employ  in  order 
to  avoid  being  made  the  instrument  of  de- 
ception and  of  fraud.  "The  business  of  tele- 
graph companies  is  in  some  respects  different 
in  its  relations  with  the  public  from  that  of 
other  corporations.  It  is  important  because 
of  its  instantaneous  means  of  communication, 
and  because  it  is  intended  to  infiuence  the 
action  of  the  party  to  whom  the  telegram 
is  directed.  Such  party  is,  in  most  cases, 
compelled  to  act  upon  the  telegram  which 
he  receives,  and  has  the. right  to  trust  to 
its  correctness,  and  rely  upon  the  representa- 
tion made  upon  its  face  that  the  sender 
whose  name  is  signed  to  the  message  has 
sent  that  particular  telegram  to  the  party 
named  in  the  message."  Pac.  Postal  Tel. 
Co.  V.  Bank  of  Palo  Alto,  IQd  Fed.  3G9,  48 
C.  O.  A.  413,  54  L.  B.  A.  711.  If  this  were 
not  so,  telegraphic  communications  could  not, 
with  any  degree  of  safety,  be  acted  upon  in 
Important  business  transactions.  The  receiv- 
er of  a  message  has  of  himself  no  way  of 
testing  and  ascertaining  its  accuracy  and 
genuineness.  He  has  nothing  to  do  with  the 
construction,  operation,  and  maintenance  of 
the  company's  lines.  He  has  no  power  to 
select  its  agents,  nor  of  controlling  or  direct- 
ing them,  nor  means  of  determining  their 
■competency  or  efficiency.  It  Is  not  for  him 
to  guard  their  wires,  so  as  to  protect  them 
from  being  tapped  or  tampered  with; .  nor 
can  he  take  any  precautionary  measures  to 
prevent  spurious  and  fraudulent  messages 
from  passing  over  them.  He  must  receive 
the  message  on  the  faith  that  it  is  what  it 
is  held  out  to  him  by  the  company  to  be 
when  It  is  delivered  him  by  Its  agent— a  gen- 


uine one,  regularly  received  and  transmitted 
by  the  company  from  the  sender  in  the  usual 
and  ordinary  conduct  of  its  business,  with 
that  care  and  prudence  which  the  nature 
and  importance  ol  the  transaction  to  which 
it  relates  require.  If  lie  bus  any  doubt  as 
to 'the  genuineness  of  the  telegram,  he  can, 
ordinarily,  do  only  what  the  record  shows 
appellee  did  In  this  case— send  another  mes- 
sage by  the  telegraph  company  for  the  pur- 
pose of  verifying  the  genuineness  of  the  one 
already  received.  When  be  has  done  this, 
he  has  the  right  to  rely  upon  its  being  trans- 
mitted and  delivered,  and  that  the  reply  he 
received,  taken  and  delivered  him  from  the 
company's  wires,  confirming  the  genuineness 
of  the  first  dispatch,  Is  itself  genuine.  Had 
the  last  telegram  copied  in  our  conclusions 
of  fact  been  genuine,  it  would  have  unques- 
tionably constituted  an  acceptance  by  John 
Woods  &  Sons  of  the  draft  drawn  on  them 
for  $4,500  by  O.  W.  Fisher  (North  Atchison 
Bank  v.  Garretson,  51  Fed.  108,  2  0.  0.  A. 
145;  Randolph,  Com.  Paper,  {{  600,  1776), 
and  they  would  have  been  liable  to  appellee 
on  such  acceptance.  This  is  clearly  the  legal 
import  of  the  message  appearing  uiwn  its 
face,  and  the  appellant  must  be  held  to  its 
knowledge  when  it  took  the  telegram  from 
its  wires  at  the  station,  and  transmitted 
it  over  its  connecting  line  to  the  town  of 
Uvalde.  Knowing  Its  import,  and  that  it 
would  probably  be  acted  upon  by  the  appel- 
lee, it  was  the  company's  duty  to  have  used 
such  care  and  precaution  in  the  conduct  and 
management  of  its  business  as  would  be 
reasonably  sufficient  to  prevent  its  wires  and 
operators  from  being  used  as  Instruments  of 
fraud,  in  its  transmission,  as  well  as  to 
detect  any  such  fraud.  Its  duty  to  the  pub- 
lic, when  the  nature  and  importance  of  Its 
business  is  considered,  cannot  be  so  meas- 
ured as  to  fall  short  of  this,  though  it  may 
not  be  held  as  an  Insurer.  An  operator  of  a 
telegraph  company,  when  he  is  employed  to 
receive  and  transmit  messages  in  the  r^- 
ular  management  and  order  of  Its  business.  Is 
necessarily  informed  of  the  several  calls  of 
its  various  offices  where  telegrams  are  sent 
and  received.  Without  this  information  he 
could  not  properly  discharge  the  duties  of  its 
employment  Those  who  can  .operate  tele- 
graph instruments  used  for  sending  messages 
are  not  confined  to  the  employes  of  any  one 
company,  as  is  demonstrated  by  the  facts  in 
this  case.  But,  to  enable  one  who  is  not  an 
operator  of  a  company  to  successfully  trans- 
mit a  fraudulent  message  over  its  wires,  he 
must  know  the  calls  of  its  office  from  where 
be  pretends  to  send  the  message,  as  well 
as  the  one  where  it  is  to  be  received.  If 
he  obtains  this  information  through  one  of 
the  company's  operators  who  was  Intrusted 
with  it,  and  successfully  uses  it  for  the  pur- 
pose of  imposing  upon  a  member  of  the  pub- 
lic, to  his  Injury,  a  spurious  message  as  a 
genuine  one.  the  resiwnsiblUty,  as  well  as 
liability,  for  the  wrong  should  fall  upon  the 
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company,  who,  through  Its  agent,  has  enabled 
a  third  party  to  commit  the  (rand,  rather 
than  upon  the  Innocent  party  who  has  been 
imposed  upon  by  It.  In  sncb  a  case  the  in- 
formation possessed  by  the  company's  op- 
erator Is  that  of  his  principal,  and  when  he 
discloses  to  a  third  party  his  principal  Is 'as 
much  responsible  for  a  wrong  perpetrated 
upon  another  by  reason  of  such  disclosure  as 
though  it  had  Itself  imparted  the  Informa- 
tion. When  a  stranger,  an  irresponsible  par- 
ty, receives  information  In  this  manner  which 
enables  blm,  if  he  is  an  operator,  and  can 
procure  an  instrument,  to  tap  the  company's 
wires,  and,  through  forged  telegrams,  de- 
ceive Its  operators  and  defrand  the  public, 
the  liability  for  such  fraud  should  certainly 
rest  upon  some  one,  and  there  is  no  reason 
for  its  being  placed  upon  an  Innocent  party 
who  has  been  victimized  by  it  Therefore 
we  think,  when  the  principles  above  enun- 
ciated are  applied  to  the  facts  of  this  case, 
that  the  negligence  of  appellant  was  the  prox- 
imate cause  of  the  damage  sustained  by  the 
appellee  through  the  means  of  such  false  and 
fraudulent  telegrams,  and  that  the  loss  oc- 
casioned thereby  should  be  borne  by  the  ap- 
pellant, whose  negligence  caused  it,  rather 
than  by  the  appellee. 

It  win  be  observed  by  those  acquainted 
with  the  judicature  of  Texas,  as  well  as  the 
other  states  of  the  American  Union,  that  the 
facts  make  this  a  case  of  first  impression. 
While  the  cases,  viz.,  Bank  of  California  v. 
Western  Union  Tel.  Co.,  52  Cal.  280;  Mc- 
Cord  V.  Western  Union  Tel.  Co.,  39  Mbin. 
181,  39  N.  W.  353,  1  L.  R.  A.  143,  12  Am. 
St.  Rep.  636;  BIwood  v.  Western  Union  Tel. 
Co.,  45  N.  T.  549,  6  Am.  Rep.  141;  and  Pac. 
Postal  Tel.  Co.  t.  Bank  of  Palo  Alto,  supra 
(which  last  case  analyzes  and  discusses  the 
preceding  ones),  are  analogous  In  principle  to 
the  one  at  bar,  in  this:  that  the  telegram, 
sent  wltiiout  authority,  was  false  and  forged; 
that  the  party  sending  it  committed  a  crim- 
inal act;  that  the  telegram  upon  Its  face 
appeared  to  be  genuine  and  true,  and  was 
received  in  the  usual  manner,  and- was  calcu- 
lated and  intended  to  deceive  and  defraud 
the  bank  or  party  to  whom  It  was  delivered— 
the  distinguishing  feature  between  those 
cases  and  this  one  is,  In  the  former  the  tele- 
grams were  sent  in  the  usual  manner,  and 
In  this  case  they  were  only  apparently  sent 
in  that  manner;  appellant's  negligence  being 
the  cause  of  the  false  appearances.  The 
question  as  to  whether  appellee  was  guilty 
of  negligence  in  paying  the  money  to  Fisher 
upon  the  faith  of  the  fraudulent  telegrams 
was  one  of  fact,  which  was  properly  sub- 
mitted to  the  jury,  and,  they  having  deter- 
mined it  in  the  negative  upon  the  evidence 
reasonably  sufficient  to  support  their  finding, 
the  verdict  should  not,  on  this  question,  be 
disturbed.  The  doctrine  of  "last  clear 
chance"  has,  under  the  facts  In  this  case,  no 
applicability  to  the  question.  Bogan  v.  By. 
(N.  C.)  39  S.  E.  808,  55  L.  B.  A.   41& 


There  was  no  error  in  the  courf  •  refusal 
to  admit  in  evidence  the  gtlpulations  on  the 
back  of  the  message  sent  by  the  Uvalde  Na- 
tional Bank  to  John  Woods  &  Sons,  for  the 
stipulations  that  appellant  company  should 
not  be  liable  in  case  of  delays  arising  from 
unavoidable  interruption  in  the  working  of  its 
lines,  as  well  as  that  the  company  was  made 
the  agent  of  the  sender,  without  liability,  to 
forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its 
destination,  could  not,  in  view  of  the  testi- 
mony In  this  case,  constitute  any  defense  to 
appellee's  cause  of  action.  Besides,  It  ap- 
pears that  appellee  had  not  signed  or  agreed 
to  said  stipulations,  appellant's  agent  having 
written  the  message  on  the  blank  where  they 
were  stipulated,  which  appellee  never  saw, 
signed,  or  agreed  to. 

The  conversation  between  Collier,  the 
president  of  appellee's  bank,  and  Eisber, 
which  took  place  immediately  preceding  the 
cashing  of  the  draft,  was  part  of  the  res 
gestae,  and  was  properly  admitted  in  evi- 
dence. 

We  deem  it  unnecessary  to  extend  the 
length  of  this  opinion  by  discussing  assign- 
ments of  error  not  already  directly  passed 
upon,  but  deem  it  sufficient  to  say  that  we 
have  examined  and  considered  carefully  each 
of  them,  and,  in  our  opinion,  none  disclose 
an  error  requiring  a  reversal  of  the  judg- 
ment, which  is  affirmed. 

On  Motion  for  Rehearing. 

(Feb.  26,  1903.) 

It  is  urged  in  this  motion  that  we  erred  In 
concluding  as  a  fact  that  appellant,  in  im- 
parting, through  its  agent  and  operator  at 
Dunley,  to  Bief,  one  of  the  fraudulent  con- 
spirators, the  company's  call  for  Uvalde  sta- 
tion, for  the  reason  that  the  evidence  shows 
that  he  was  an  operator,  and  that  any  op- 
erator can  get  the  calls  while  sitting  on  the 
platform,  or  standing  near  the  window,  from 
hearing  the  clicks  of  the  instrument  receiv- 
ing and  transmitting  messages,  and  that, 
therefore,  no  Information  was  disclosed  to 
Rief  that  he  could  not  in  that  manner  read- 
ily obtain.  It  may  be  conceded  the  evidence 
shows  that  an  operator  within  hearing  of 
the  instrument  may  catch  the  sounds,  and 
know  that  certain  letters  are  indicated,  but, 
without  his  being  informed,  we  cannot  per- 
ceive how  he  can  tell  what  letters  are  used, 
for  the  call  of  any  particular  station.  As  is 
shown  in  our  findings  of  fact  "D.A."  Is  the 
call  of  Uvalde  station;  thus  the  sound  given 
for  these  letters  could  be  heard  and  known 
to  Indicate  them  by  an  operator,  but,  with- 
out bis  being  informed  that  they  constituted 
the  call  for  Uvalde  station,  he  could  not 
know  their  meaning.  It  was  this  Informa- 
tion that  was  given  by  the  company's  agent 
at  Dunley  to  Rief,  and  through  this  informa- 
tion. In  connection  with  that  he  had  obtained 
that  the  call  of  San  Antonio  was  "SJL." 
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that  enabled  bim  and  bis  conspirator  to  per- 
petrate tbe  fraud.  And  this  information,  we 
bare  beld,  was  negligence  in  tbe  company 
to  impart  to  a  stranger,  known  to  be  an  op- 
erator, who  could  use  it  to  defraud  a  party 
dealing  witb  tbe  company  of  bis  money. 
Tbe  theory  of  appellant's  counsel  tbat  tbe 
call  of  Uvalde  station  was  given  Blef  by 
its  agent  at  Dunley  to  establish  tbe  "broth- 
erhood" between  them  as  operators,  if  cor- 
rect, furnishes  no  excuse.  An  express  com- 
pany, whose  safe  bad  been  robbed  of  valua- 
bles intrusted  to  it,  by  one  who  had  obtained 
the  combination  of  the  safe  from  tbe  com- 
pany's agent,  which  bad  enabled  tbe  robber 
to  open  its  door,  might  as  well  say  it  was 
guilty  of  no  negligence  because  the  combina- 
tion was  given  only  for  the  purpose  of  "es- 
tablishing a  brotherhood"  between  its  agent 
and  tbe  robber.  In  our  conclusions  of  fact 
tbe  evidence  which  shows  tbat  appellant's 
wires  were  cut  and  in  the  hands  of  and  used 
by  tbe  perpetrators  of  the  fraud  for  about 
four  hours  before  it  was  consummated  is  giv- 
en. Tbe  conclusion,  from  such  facts,  can- 
not be  escaped  that  appellant  was  negligent 
In  not  discovering  tbat  its  wires  had  been  in 
some  way  tampered  witb.  If,  as  is  contend- 
ed by  appellant  in  this  motion,  after  the  box 
relay  was  put  in,  tbe  main  line  on  tbe  loop 
cat  connection  established,  and  the  elec- 
tricity went  through  the  instrument  in  the 
woods  Just  as  it  would  a  set  of  instruments 
in  tbe  office,  communication  continued  Just 
tiie  same  with  all  tbe  offices  along  the  line, 
bow  was  it  tbat  tbe  message  of  appellee  to 
John  M'oods  &  Sons  never  reached  San  An- 
toolo?  If  tbe  communication  was  not  bro- 
kon,  It  was  bound  to  have  reached  there. 
If  it  did,  and  bad  been  answered,  tbe  reply 
must  have  also  reached  Uvalde  station. 
But  according  to  appellant's  own  evidence 
this  dispatch  was  never  received  in  San  An- 
tonio, and  the  reply  was  not  sent  from 
there.  If  this  evidence  is  not  true,  then  the 
message  of  inquiry  reached  San  Antonio,  and 
was  either  not  delivered  to  Woods  &  Sons 
nor  answered  by  them,  or  the  forged  mes- 
sage in  response  was  sent  from  the  San  An- 
tonio office.  So,  if  appellant  take  either  bom 
of  tbe  dilemma,  its  negligence  is  established. 
But  our  finding  tbat  communication  was  cut 
off,  and  tbe  wires  in  tbe  bands  of  and  op- 
erated by  swindlers  for  nearly  four  hours 
without  being  discovered,  is  tbe  only  one 
tbat  finds  support  in  tbe  evidence.  Then, 
when  It  is  considered  tbat  the  wires  of  ap- 
pellant's line  were  cut,  and  in  the  hands  of 
swindlers  for  fotu:  hours,  it,  as  we  remarked 
in  our  original  opinion,  is  inconceivable  to 
us  tbat  It  could  not  have  been  discovered 
had  appellant  used  such  care  and  diligence 
as  tbe  nature  and  character  of  its  business 
required  of  a  person  of  ordinary  prudence. 


The  bank's  action  against  appellant  was 
not  based  vipoQ  tbe  latter's  liability  for  de- 
lays of  telegrams  arising  from  unavoidable 
Interruption  in  tbe  working  of  its  lines. 
There  was  no  such  delay  pleaded  or  relied 
upon  by  either  party  as  a  cause  of  action  or 
ground  of  defense.  Therefore  the  testimony 
made  tbe  basis  of  appellant's  second  assign- 
ment of  error  was  Irrelevant,  and  properly 
excluded  by  the  court. 

The  other  points  made  in  tbe  motion  were 
fully  considered  and  discussed  in  the  original 
opinion,  and  we  deem  it  unnecessary  to  add 
anything  more  to  what  hap  been  said  upon 
them. 

The  motion  is  overruled. 


RENFRO  V.  HARRIS.* 

(Oonrt  of  CSvil  Appeals  of  Texas.     Jan.  T, 
1903.) 

APPBAb-NBCBSSITY  OF  STATEMENT  OP  PACTS 
—MATTERS  RBVIHWABLE. 

1.  In  the  absence  of  a  statement  of  facts, 
assignments  of  error  relating  to  rulings  ou  evi- 
dence, the  court's  charge,  its  refusal  to  retax 
costs  because  more  than  two  witnesses  testified 
to  the  same  fact,  and  to  the  action  of  the  jury 
iu  taking  with  them  documentary  evidence  on 
which  certain  sections  of  law  were  printed  re- 
lating to  matters  in  controversy,  cannot  be  re- 
viewed on  appeal. 

Appeal  from  district  court,  McOullocb  coun- 
ty; John  W.  Goodwin,  Judge. 

Action  between  T.  0.  Renfro  and  B.  W. 
Harris.  From  tbe  Judgment,  Renfro  appeals. 
Affirmed. 

Shropshire  &  Hughes,  for  appellant  A.  W. 
Moursund,  Jenkins  &  McCarty,  and  F.  M. 
Newman,  for  appellee. 

BTREETMAN,  J.  On  a  former  day  of  ttiis 
term  the  court  sustained  a  motion  of  appellee 
to  strike  out  tbe  statement  of  facts  in  this 
cause  because  it  was  not  ffied  within  10  days 
after  adjournment  of  tbe  district  court  The 
assignments  of  error  relate  to  the  admission 
and  exclusion  of  evidence,  the  charge  of  the 
court,  the  refusal  of  the  court  to  retax  cer- 
tain costs  because  more  than  two  witnesses 
testified  to  the  same  fact,  and  the  action  of 
tbe  Jury  in  taking  with  them  documentary 
evidence  on  which  were  printed  certain  sec- 
tions of  law  relating  to  tbe  matters  in  con- 
troversy. In  the  absence  of  a  statement  of 
facts,  it  is  impossible  to  determine  whether 
there  was  error  in  any  of  the  particulars  com- 
plained of,  and,  if  80,  whether  it  was  preju- 
dicial to  appellant.  Lockett  v.  Schurenberg, 
60  Tex.  610.  The  judgment  Is  therefore  af- 
firmed. 

Affirmed. 

•Rebearlnc  denied  February  26,  1903.  and  writ  ot 
error  denied  by  rapreme  court  March  12,  1903. 
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CITY  OP  SHERMAN  t.  C»NN0R  «t  aL» 

(Court  of  Civil  Appeals   of   Texas.     Jan.   24, 

1903.) 

MUNICIPAL  CORPORATIONS  —  CONTRACTS  — 
ERECTION  OP  WATERWORKS— BREACH  BT 
CONTRACTOR  —  DAMAGES  —  RECOVERY  ON 
QUANTUM   MERUIT. 

1.  In  an  action  aKainst  a  contractor  for 
breach  of  a  contract  to  construct  city  water- 
norlv!!,  the  city  is  entitled  to  recover  aa  dam- 
ijtes  the  difference,  if  any,  between  the  con- 
tract price  plus  the  value  of  extra  materials 
furnished  by  the  contractor,  and  the  amount 
reasonably  paid  by  it  to  complete  the  wotIes 
plus  the  sum  paid  to  the  contractor  on  account 
of  the  contract. 

2.  A  contractor  failing  to  construct  city  wa- 
terworks according  to  nis  contract  is  entitled 
to  recover  the  value  of  the  work  done  by  him, 
the  benefits  of  which  the  city  has  accepted,  less 
the  payments  made  to  him  on  account  of  the 
contract,  added  to  the  amount  reasonably  paid 
by  the  city  to  complete  the  works. 

3.  The  contractor  was  not  prevented  from  re- 
covering the  value  of  his  work  thonffh  the  fund 
procured  by  the  sale  of  the  waterworks  bonds, 
and  made  chargeable  with  the  amount  due  the 
contractor,  had  been  paid  out  by  the  city  in 
completing  the  waterworks. 

4.  Where  the  original  contract  fW  the  con- 
struction of  city  waterworks  was  valid,  and 
permitted  changes  and  additions  in  the  works, 
and  the  jury  found  that  the  value  of  the  mate- 
rials and  labor  furnished,  including  the  changes 
and  additions,  was  less  than  the  contract  price, 
the  contractor  could  recover  for  the  charges 
and  additions  though  there  was  no  provision 
for  the  levy  of  a  tax  to  pay  the  interest  and 
create  a  sinking  fund  for  the  discharge  of  the 
debt  created  thereby. 

5.  Where,  in  an  action  against  a  contractor 
for  breach  of  a  contract  to  construct  city  wa- 
terworks, there  was  no  evidence  on  which  to 
base  a  verdict  that  the  city  had  sustained  a 
loss  of  profits  on  account  of  the  breach,  the 
city  was  not  entitled  to  damages  though  the 
contractor  failed  to  procure  the  water  supply 
called  for  in  the  contract,  if  the  amount  rea- 
sonably expended  by  the  city  to  complete  the 
waterworks  did  not  exceed  the  contract  price 
plus  the  value  of  the  extra  materials  furnished 
by  the  contractor. 

Appeal  from  district  court,  Grayson  county; 
Rice  ilaxey,  Judge. 

Action  by  the  city  of  Sherman  against  W, 
C.  Connor  and  another.  From  a  Judgment 
for  defendants,  plalutitF  appeals.    Affirmed. 

R.  L.  Caruthers,  Sidney  Wilson  and  W.  J. 
Brown,  for  appellant.  Galloway  &  Temple- 
ton,  H.  B.  Heflln,  and  Sidney  L.  Samuels, 
for  appelleea. 


BOOKHOUT,  J.  This  Is  a  suit  Instituted 
by  the  city  of  Sherman  against  W.  C.  Con- 
nor and  T.  .T.  Oliver  to  recover  damages  for 
an  alleged  breach  of  contract  to  construct 
and  erect  a  system  of  waterworks  and  fur- 
nish water  supply  for  the  city  of  Sherman. 
The  defendants  answered,  denying  the 
breach,  and  alleging  that  they  complied  with 
the  contract  in  all  respects,  and  also  alleged 
that  tliere  was  a  balance  due  them  on  the 
contract  price,  for  which  they  prayed  Judg- 
ment They  also  pleaded  facts  authorizing 
a  recovery  on  a  quantum  meruit,  in  the  event 

•Rehearing  denied  February  21,  1901. 


It  should  be  determined  that  they  did  breach 
the  contract.  A  trial  resulted  in  a  verdict 
and  Judgment  for  the  defendants  for  (8,000. 
with  interest  from  September  6.  1887,  at  0 
per  cent  per  annum.    The  plaintiff  appealed. 

Conclusions  of  Fact 

On  the  19tb  day  of  November,  1886,  W.  C. 
Connor  and  associates  entered  into  a  contract 
with  the  city  of  Sherman  to  build  and  con- 
struct for  said  city  a  system  of  waterworks, 
and  to  furnish  the  necessary  labor  and  ma- 
terial therefor.  In  accordance  with  plans  anU 
I  speciflcations  prepared  by  said  city,  in  con- 
I  slderation  of  which,  Connor  and  associate's 
I  were  to  receive  $68,000  in  waterworks  bonds 
I  of  said  city,  the  issue  of  which  said  bonds 
I  was  provided  for  by  ordinance  of  said  city 
!  passed  in  July,  18S6;  and  said  city,  as  well, 
was  to  pay  in  addition  thereto  to  said  Connor 
and  associates  the  sum  of  $5,000,  to  be  paid 
'  in  G  per  cent.  Interest-bearing  waterworks 
bonds  to  be  issued  thereafter  by  the  city 
council  of  said  city,  or,  in  lieu  thereof,  In  6 
per  cent,  interest-bearing  treasury  warrants 
of  said  city,  to  be  paid  and  delivered  to  said 
C<MUior  and  associates  in  the  following  way 
and  manner,  to  wit:  "$10,000  in  bonds  upon 
delivery  of  pumps,  boilers,  and  standpipe  ma- 
terial; $16,000  on  delivery  of  one-half  of  the 
pipes,  hydrants,  and  valves;  $15,000  on  de- 
livery of  all  materials  and  when  constmction 
of  works  was  in  actual  progress;  the  bal- 
ance of  $33,000  to  be  paid  upon  final  comple- 
tion of  the  works  and  acceptance  of  the 
same  by  the  said  city.  Connor  and  associates 
In  said  contract  agreed  to  secure  an  under- 
ground water  supply  equal  In  quantity  to 
250,000  gallons  every  24  hours,  for  a  period 
of  12  months  from  the  completion  and  ac- 
ceptance of  said  works,  they  to  have  the 
privilege  of  using  the  grounds  where  the 
test  wells  were  located.  And  should  tbe 
requisite  quantity  of  water  not  be  found  at 
that  place,  then  they  should  have  the  right 
to  resort  to  another  and  second  scarce  of 
underground  supply,  and  If,  after  having 
used  reasonable  means  to  secure  the  requir- 
ed quantity  of  water  at  said  two  places,  they 
failed  to  procure  same,  they  should  be  al- 
lowed to  resort  to  a  storage  or  overground 
supply.  All  of  said  locations  subject  to  the 
approval  of  said  city  of  Sherman.  Connor 
and'  associates  to  famish  two  compound  du- 
plex Worthington  suction  pumps,  each  to 
have  a  capacity  of  500,000  gallons  every  24 
hours.  Said  contract  provided  that  upon 
completion  of  said  works  said  Connor  and 
associates  were  to  run  and  operate  the  said 
works  for  a  period  of  30  days  at  their  own 
expense,  and  furnish  a  water  supply  for  said 
city  as  a  test  of  the  efficiency  of  the  works, 
and  upon  completion  of  said  teat,  If  the 
works  were  in  all  respects  found  complete 
in  accordance  with  the  terms  of  the  contract, 
then  Connor  and  associates  were  to  turn  thc^ 
works  over  to  the  city,  and  the  contract  so 
far  as  tbe  erection  and  completion  of  the 
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works  were  concerned,  as  distinguished  from 
tbe  water  supply,  sbonld  be  considered  by 
both  parties  as  compiled  with.  The  contract 
provided  that  Connor  and  associates  were  to 
commence  wotfc  on  tbe  system  within  30  days 
from  the  day  of  the  contract,  and  complete 
said  works  within  6  months  from  tbe  date 
of  same,  from  which  30  days'  trial  heretofore 
mentioned  should  be  excluded.  Connor  and 
associates  to  file  a  bond,  with  good  and  sufS- 
cient  surettes,  in  the  sum  of  $25,000,  for  tbe 
faithful  performance  of  the  contract.  Tills 
ccmtract  was  ratified  by  the  city  council,  and 
signed  by  the  mayor  in  behalf  of  tbe  city, 
and  by  W.  C.  Connor  for  himself  and  bis  as- 
sociates. On  December  8,  1886,  the  city  of 
Sherman  entered  into  a  supplementary  con- 
tract with  W.  C.  Connor  and  associates  for 
the  purpose  of  extending  the  pipe  distribu- 
tion and  establishing  additional  hydrants. 
This  contract,  after  referring  to  the  original 
contract  of  dale  November,  1886,  provided 
that  Connor  and  associates  should  furnish 
anl  lay  11,000  feet  of  4-luch  pipe  In  addition 
to  ahut  required  by  the  original  contract,  and 
to  fomlsb  and  set  15  additional  hydrants  in 
places  as  the  city  conncll  should  direct,  the 
city  agreeing  to  pay  the  said  Connor  and 
associates  t)ie  additional  sum  of  98,705,  lees 
a  credit  of  |3,500,  leaving  a  balance  ef 
^,20S.  said  credit  of  $S,500  growing  ont  of 
tbe  lesaeelDg  of  the  size  at  the  pipe  required 
in  tbe  original  contract,  by  reason  of  which 
the  cost  of  the  pipe  was  dimlnlabed  to  that 
extent.  Connor  and  associates  to  be  paid 
for  such  work  and  material  in  city  warrants, 
or  in  additional  bonds  of  said  city  as  provided 
in  tbe  original  contract,  and,  should  the  said 
city  Issne  city  warrants  In  payment  of  said 
last-named  sum,  ft  agreed  in  said  supplemen- 
tary contract  to  appropriate  and  set  aside 
annnaDy  all  tbe  net  earnings  and  revenues 
arising  flrom  tbe  operation  of  said  works  in 
payment  of  said  sum,  and  until  the  same 
shall  bave  been  folly  paid.  This  supplemen- 
tary contract  is  signed  by  C.  N.  Buckler,  as 
mayor,  on  bebalf  of  said  city,  and  by  W.  C. 
Connor  and  associates.  Connor  and  asso- 
ciates entered  upon  tbe  performance  of  tbe 
contract,  furnished  the  material,  and  con- 
structed the  waterworks— as  distinguished 
from  the  water  supply— in  substantial  com- 
pUanee  with  the  contract,  and  on  the  4th  of 
July,  1887,  teadeted  tbe  same  to  the  city; 
Init  the  city  refused  to  accept  the  same.  In- 
sisting that  tbe  water  snpply  was  not  up  to 
the  requirements  of  tbe  contract,  and  that 
tbe  test  required  by  tbe  contract  bad  not  been 
made.  Theretipon  tbe  further  prosecution  of 
tbe  •work  l>y  Connor  and  assedates  ceased, 
and  they  locked  up  the  pumping  station. 
TTjereafter,  on  September  6,  1887,  the  city  of 
ifherman  took  charge  of  tbe  works,  and  have 
since  been  using  the  same.  Tbe  reasonable 
value  of  the  material  used  and  work  done 
by  defendants  wlien  the  city  took  charge  of 
the  same  was  $.'>1,400;  which  sum  was  the 
re-isonaW*  value  of  the  waterworks  system. 


as  constructed  by  defendants,  on  September 
6,  1887.  After  the  city  took  charge  of  tbe- 
waterworks  system  It  procured  a  water  sup- 
ply of  more  than  250,000  gallons  of  water 
every  21  hours  for  12  months,  independent 
of  the  supply  furnlsbed  by  Connor  and  as- 
sociates. The  amount  expended  by  tlie  dty 
in  procuring  said  snpply,  added  to  the  8un> 
paid  defendants— $43,400— was  less  than  the 
contract  price  and  the  reasonable  cost  of  ex- 
tra material  furnished  and  put  in  tbe  works- 
by  defendants  at  tbe  instance  and  reqnest  of 
pIulutlfF.  The  amount  iMild  defendants  for 
the  work  done  and  material  furnished  by 
tbem  was  $43,400.  Defendants  made  repeat- 
ed propositions  to  tbe  city  with  a  view  of 
compromising  tbe  differences  between  them, 
but  tbe  dty  would  not  accept  any  of  them. 

Opinion. 

Tbe  appellant  complains  of  tbe  fifth  ani^ 
sixth  paragraphs  of  the  charge  of  the  court 
as  not  announcing  correct  propositions  of 
law. 

1.  The  contention  of  appellant  is  that  the- 
contracts  between  the  city  of  Siherman  and 
Connor  and  anoclates  attempted  to  create  a 
debt  against  the  dty  for  approximately  $78,- 
000,  and  that  part  of  the  same  in  excess  of 
$68,000— the  bonds  then  Issned— was  void,, 
for  the  reason  that  at  the  time  of  making 
said  contract  no  provision  was  made  to  pay 
the  interest  thereon  and  create  a  sinking^ 
fund  for  tbe  paymoit  of  tbe  principal.  This 
suit  was  Institnted  in  the  latter  part  of  1887, 
and  upon  a  trial,  tbe  date  of  which  Is  not 
shown,  a  judgment  was  rmdored  for  the  de- 
fendants, which  was  rerersed  by  tie  Su- 
preme Court  88  Tex.  85,  29  3.  W.  1063. 
After  the  mandate  was  returned,  tbe  parties, 
amended  their  pleBdlngs.  The  plaintUF,  city 
of  Sherman,  alleged  that  It  bad  at  great  ex- 
pense x>rocnred  an  underground  snpply  of 
water  of  250,000  gallons  every  24  bouis  as- 
stipulated  In  the  contract  sued  on,  and  set. 
out  the  Items  of  expense  which  It  charged  It 
bad  Incurred  in  securing  the  same.  The  dty 
also  claimed  various  items  of  damage,  wfaicb 
it  alleged  it  had  sustained  by  reason  of  de- 
fendants' breach  of  tbe  contract  sued  on,, 
and  sought  a  recovery  therefor.  There  was- 
no  contention  made  on  the  former  appeal, 
nor  on  the  trial  in  19ie  lower  coort  icsaltlBg 
in  tbe  judgment  from  wMch  tliis  atppeal  1» 
prosecuted,  that  the  contract  was  not  valid 
and  binding  on  the  parties.  Tbis  coirtentica 
is  raised  for  tbe  first  time  in  this  coart  on 
this  appeal.  Conceding  for  the  purposes  of 
this  discussion  that  appellant's  contention  is 
sound,  still  we  think  tbe  jirdgment  sbetild  be 
affirmed.  The  snit  is  by  the  city  to  recover 
damages  from  tbe  defendants  for  their  fail- 
ure to  construct  a  system  of  waterworks  and 
furnish  a  supply  of  water  as  provided  by  the- 
terms  of  their  contract.  The  defendants. 
plead  that  they  constructed  the  system  of 
waterworks  and  completed  same  and  fornleb- 
ed  a  water  supply  in  all  respects  as  stipulated 
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and  required  bj  their  contract,  and  sought 
to  recover  the  contract  price  therefor,  less 
the  amount  paid  them.  They  further  plead 
that  If  they  failed  to  furnish  a  water  supply 
for  the  amount  stipulated  in  the  contract, 
they  did  furnish  material  and  perform  labor 
for  said  city,  and  did  construct  a  system  of 
waterworks  and  furnish  a  supply  of  water 
which  was  reasonably  worth  188,245.45, 
which  the  city  took  possession  of  and  ac- 
cepted and  was  using,  and  they  sought  to 
recover  Judgment  therefor,  less  the  amount 
paid  them  thereon.  The  court  Instructed  the 
jury  in  the  fifth  paragraph  of  the  charge, 
substantially,  that,  if  defendants  failed  to 
construct  said  waterworks  system  in  accord- 
ance with  the  terms  of  the  contract,  and  fail- 
ed to  secure  a  water  supply  of  250,000  gal- 
lons every  24  hours  for  a  period  of  12  months, 
and  that  the  city  took  charge  of  said  system 
of  waterworks  and  completed  the  same,  and 
In  so  doing  expended  such  sums  of  money 
as  were  reasonable  and  necessary  to  complete 
said  works  and  secure  an  underground  water 
supply  of  250,000  gallons  every  24  hours  for 
12  months,  and  the  amount  so  expended, 
added  to  the  sum  paid  by  the  city  to  Connor 
and  associates,  exceeded  the  price  stipulated 
In  the  contracts  to  be  paid  for  said  system, 
and  the  procuring  of  said  water  supply,  and 
the  reasonable  value  of  the  enthre  material 
furnished,  if  any,  then  they  should  find  for 
plaintiff  the  difference  between  the  contract 
price  which  the  city  contracted  to  pay,  to 
which  should  be  added  the  reasonable  value 
of  the  extra  material  furnished  by  defend- 
ants, and  the  amount  paid  by  the  city  and 
which  was  reasonably  necessary  to  complete 
said  work  and  furnish  said  water  supply, 
to  which  should  be  added  the  amount  paid 
by  the  city  to  defendants.  In  paragraph  6 
the  court  told  the  Jury  that  If  defendants 
failed  to  construct  said  waterworks  system 
and  procure  a  water  supply  as  required  by 
the  contracts,  and  the  city  took  charge  of 
the  works,  and  exi>ended  an  amount  of  mon- 
ey necessary  to  procure  an  underground  wa- 
ter supply,  and  the  amount  expended  In  pro- 
curing said  water  supply,  added  to  the  sum 
paid  by  plaintiff  to  the  defendants,  is  less 
than  the  reasonable  value  ot  the  extra  ma- 
terial furnished  by  said  defendants  at  the 
Instance  of  plaintiff,  added  to  the  contract 
price  to  be  paid  defendants,  then  and  in  that 
event  plaintiff  was  not  damaged,  and  would 
not  be  entitled  to  recover  against  defendants. 
Paragraphs  5  and  6  of  the  charge  state  the 
measure  of  damages  as  announced  by  the 
Supreme  Court  on  the  former  appeal  under 
the  state  of  facts  now  shown  to  exist.  The 
court  say:  "If  the  works  actually  construct- 
ed were  to  the  extent  of  their  construction  in 
substantial  compliance  with  the  contract, 
then  If  the  amount  it  would  take  to  com- 
plete the  works  according  to  the  contract, 
added  to  the  amount  paid,  would  not  exceed 
the  contract  price,  the  city  would  not  be 
damaged."    88  Tex.  43,  29  S.  W.  1057.   When 


the  case  was  before  the  Supreme  Court  the 
city  had  not  made  any  attempt  to  complete 
the  work  by  securing  a  water  supply  equal 
In  quantity  to  the  requirements  of  the  con- 
tract Since  then  it  has  done  so,  and  bas 
secured  a  supply  In  excess  of  the  amount 
contracted  for,  at  an  expense  less  than  the 
difference  between  the  contract  price,  added 
to  the  cost  of  extra  material,  and  the  amount 
paid  defendants.  In  paragraph  7  of  the 
charge  the  Jury  were  Instructed  that,  if 
defendants  complied  with  the  terms  of  their 
contracts  in  each  and  all  respects,  then  they 
should  find  for  defendants  for  the  contract 
price,  to  which  should  be  added  the  reasona- 
ble value  of  the  extra  material  furnished  by 
defendants  at  the  instance  of  plaintiff,  less 
the  amount  which  defendants  had  been  paid 
by  plaintiff.  They  were  further  Instructed 
as  follows:  "Or,  If  you  beUeve  from  the 
evidence  that  defendants  failed  to  construct 
said  waterworks  according  to  contract,  and 
failed  to  procure  the  amount  of  water  and 
make  the  test  provided  by  the  terms  of  the 
contract,  but  yon  further  believe  from  the 
evidence  that  the  reasonable  value  of  said 
system  of  waterworks  at  the  time  plaintiff 
took  possession  of  the  same  exceeded  in 
amount  the  sum  of  $43,400,  added  to  the 
amount,  if  any,  which  was  reasonable  and 
necessary  to  expend,  and  which  was  reason- 
ably and  necessarily  expended  by  the  plaintiff 
in  order  to  complete  said  work  and  thereby 
procure  the  amount  of  water  provided  for 
In  said  contract,  then  yon  will  find  for  the 
defendants  the  difference  between  the  rea- 
sonable value  of  the  waterworks  at  the  time 
plahitlff  took  possession  of  same  and  the 
sum  of  $43,400,  added  to  the  amount,  if  any, 
which  was  reasonable  and  necessary  to  ex- 
pend, and  which  you  find  was  reasonably  and 
necessarily  expended,  by  the  plaintiff  in  or- 
der to  complete  said  work  and  thereby  pro- 
cure the  amount  of  water  provided  for  in 
said  contract,  and  for  Interest  on  said  dif- 
ference, if  any  you  find,  at  the  rate  of  6 
per  cent,  per  annum  from  the  date  plaintiff 
took  possession  of  said  waterworks  to  this 
date."  The  Jury  found  against  the  plaintiff, 
and  found  for  defendant  in  the  sum  of  $8,000, 
with  6  per  cent  Interest  per  annum  from  Sep- 
tember 6, 1887.  The  size  of  the  verdict  clear- 
ly shows  that  the  Jury  found  for  the  de- 
fendants under  that  paragraph  of  the  charge 
authorizing  a  recovery  on  a  quantum  meruit. 
Had  they  found  for  defendants  under  the 
clause  of  the  charge  authorizing  a  recovery 
upon  the  express  contract,  the  verdict  must 
necessarily  have  been  for  defendants  in  a 
much  larger  sum,  for  the  contracts  amounted 
to  approximately  $79,000,  and  It  was  con- 
ceded that  the  defendants  had  only  been 
paid  $43,400.  The  verdict  of  the  Jury  neces- 
sarily includes  a  finding  that  the  value  of 
the  waterworks  and  water  supply  constructed 
and  furnished  by  the  defendants  at  the  time 
the  city  took  charge  of  the  same  was  $51,400, 
that  la,  the  amount  paid  defendanta— $43,- 


Digitized  by 


Google 


Tex.)        SOUTHWESTEUN  TELEGUAPH  A.  TELEPHONE  C50.  t.  PBIKST. 


241 


400— and  $8,000  found  bj  the  verdict  Tbis 
amount  was  earned  by  the  defendants,  and 
tliey  were  entitled  to  the  same,  less  the 
amount  paid  when  the  city  took  possession 
of  the  works  on  September  C,  1887,  and  the 
jury  so  found,  for  they  allow  Interest  on  the 
$8,000  from,  that  day.  Xliu  bonds  had  been 
sold  for  $68,000— their  face  value— and  this 
sum  deposited  with  the  city,  and  that  amount, 
less  the  $43,400  paid  defendants,  was  In  the 
possession  of  the  city  when  It  took  charge 
of  the  works.  This  fund  was  chargeable 
with  the  amount  due  defendants,  and  the 
fact  (if  such  Is  a  fact)  that  the  city  paid  out 
the  same  for  completing  the  works  would  not 
prevent  a  recovery  by  defendants  herein. 

2.  It  Is  contended  by  appellant  in  its  third 
assignment  of  error  that  the  court  erred  In 
instructing  the  Jury  that  defendants  could 
recover  from  the  city  of  Sherman,  or  charge 
it  with,  the  extra  material  which  the  Jury 
believed  was  furnished  by  the  defendants  at 
the  Instance  and  request  of  plaintiffs,  over 
and  above  the  material  named  and  de- 
scribed In  the  two  instruments,  for  the  rea- 
son that  It  is  not  shown  that  any  provision 
was  made,  by  the  levy  of  a  tax,  to  pay  the 
interest  and  create  a  sinking  fund  to  dis- 
charge such  debt  The  original  contract  en- 
tered Into  by  plaintiff  and  defendants  was  a 
contract  to  construct  build,  and  finish  "a 
system  of  waterworks  In  and  through  the 
city  of  Sherman  in  accordance  with  the  plans 
and  speclflcations"  therein  referred  to.  The 
plans  and  specifications  were  not  Introduced 
in  evidence.  There  was  testimony  that  the 
defendants,  at  the  request  of  the  city,  put 
fastenings  around  the  standplpe  so  that  wires 
could  be  fastened  to  It  to  keep  It  from  blow- 
ing over;  that  this  was  reasonably  worth 
$150:  that  under  a  supplemental  contract  de- 
fendants were  to  furnish  and  did  furnish 
975  feet  of  4-lnch  pipe  and  888  feet  of  6-lnch 
pipe;  that  the  4-lnch  pipe  cost  $0.75  per  foot 
Including  putting  down,  and  the  6-inch  pipe 
$1.00  per  foot;  that  the  original  contract 
provided  that  changes  could  be  made  as  the 
work  progressed,  adding  to  or  deducting  for 
the  pipe  to  be  used.  This  testimony  was  not 
objected  to  by  plaintiff.  The  original  con- 
tract being  for  the  construction  of  a  system 
of  waterworks  in  and  through  the  city  of 
Sherman,  and  having  made  provision  for 
changes  and  additions  to  or  deductions  from 
the  same,  we  think  the  changes  and  additions 
made  were  contemplated  and  provided  for  in 
the  original  contract,  and,  when  made,  In-- 
came  a  part  of  it.  It  being  conceded  that  the 
original  contract  was  valid  to  the  amount 
of  ?<S,000,  and  the  verdict  of  the  Jury  In 
pffect  finding  that  the  material,  labor,  and 
plant  famished  were  only  of  the  value  of 
$.M.400,  the  contention  of  appellant  Is  not 
tenable. 

3.  It  Is  Insisted  that  the  court  erred  In  In- 
structing the  Jury  to  the  effect  that  the  city 
was  not  damaged,  even  if  defendants  did 
fall  to  procure  a  water  supply  of  250,000  gal- 
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Ions  per  day.  If  the  $43,400  paid  by  plaintiff 
to  defendant  added  to  the  amount  of  money 
that  was  reasonable  and  necessary  to  be 
expended  by  plaintiff,  and  which  plaintiff 
did  reasonably  and  necessarily  expend  In  or- 
der to  complete  said  waterworks  and  secure 
the  said  water  supply  of  250,000  gallons 
every  24  hours,  did  not  exceed  the  contract 
price,  added  to  the  value  of  the  extra  ma- 
terial furnished  by  defendant  It  Is  contend- 
ed that  there  was  evidence  to  Justify  the 
Jury  In  finding  that  the  plaintiff  had  lost 
money  and  was  damaged  In  not  having  the 
amount  of  water  contracted  for,  and  that  It 
could  have  sold  more  water  bad  the  supply 
been  greater.  There  was  no  sufficient  evi- 
dence upon  which  to  base  a  verdict  that  the 
city  had  sustained  a  loss  of  profits  on  ac- 
count of  the  failure  to  furnish  consumers 
water.  The  evidence  does  not  point  out  any 
particular  consumer  who  failed  to  get  a  sup- 
ply of  water,  the  amount  he  would  have 
used,  and  the  price  to  be  paid  therefor. 

The  appellant  having  failed  to  point  out 
any  reversible  error,  the  Judgment  la  af- 
firmed. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  V.  PRIEST  et  al.« 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.  29, 
1903.) 

RBWARDS-CONSTRnCTION  OF  OFFER— MISDE- 
MEANOR—CONVICTION— CLAIM  BY  OFFICER- 
STATUTES  —  APPEAL.  —  ASSIGNMENT  OF  ER- 
ROR. 

1.  Pen.  Code,  art.  784,  makes  it  an  offense 
to  willfully  interfere  with  the  trausmission  of 
messages  along  a  telegraph  or  telephone  line. 
Held  that,  to  constitute  an  offense  under  snch 
article,  there  must  be  a  breaking,  cutting,  etc., 
of  some  wire,  post,  machinery,  or  other  neces- 
sary appliances,  so  as  to  interfere  with  the 
transmission  of  messages. 

2.  A  telephone  company  offered  a  reward 
for  the  conviction  of  any  person  guilty  of  cut- 
ting, palling,  tearing  down,  or  misplacing  its 
telephone  wires,  posts,  or  machinery,  or  unlaw- 
fully obstructing  the  transmission  of  messages, 
in  violation  of  article  784.  Eeld  that,  in  an 
action  against  the  company  to  recover  the  re- 
ward because  of  the  conviction  of  one  for  cut- 
ting a  wire,  the  fact  that  the  wire  cut  was  a 
dead  one,  and  did  not  come  within  the  offer, 
and  that  plaintiff  had  personal  notice  that  the 
reward  did  not  apply  to  such  wires,  was  prop- 
erly pleaded  as  a  special  defense. 

3.  A  constable  who  arrests  a  person  for  mis- 
demeanor in  the  discharge  of  his  duties  as  an 
officer  is  not  entitled  to  recover  a  reward  offer- 
ed for  the  conviction  of  any  one  committing 
such  misdemeanor. 

4.  In  an  action  to  recover  a  reward  offered 
for  the  conviction  of  any  one  committing  cer- 
tain misdemeanors,  two  other  persons  beside 
plaintiff,  who  claimed  the  reward,  were  made 
parties,  and  defendant  appealed  from  a  judg- 
ment dividing  the  reward  between  all  the 
claimants.  Held,  that  a  claimant,  not  having 
appealed  from  the  judgment,  could  not  file  an 
assignment  of  error,  and  have  the  judgment  he- 
low  reversed,  and  judgment  rendered  in  the 
appellate  court  in  his  favor  for  the  entire 
amount. 


•Rebearlns  denied. 
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Appeal  from  Harrts  county  court;  B.  H. 
Vosmer,  Judge. 

Action  by  John  Priest  and  others  against 
the  Southwestern  Telegraph  A  Telephone 
Company.  From  a  judgment  for  pfailnttffB. 
defendant  api>eal8.    Rereraed. 

Harris  A  Harris,  for  appellant.  Jaa.  A. 
Breeding,  G.  W.  Tharp,  F.  L.  Schwander, 
C.  E.  Johnson,  and  Fisher  &  Sears,  for  ap- 
pellees. 

GARRETT,  C.  J.  John  Priest  brought 
this  action  against  the  appellant  to  recover 
a  reward  of  $1,000  offered  by  the  company  for 
the  arrest  and  conviction  of  any  person  guilty 
of  cutting,  pulling,  tearing  down,  or  mis- 
placing Its  telephone  wires,  posts,  or  machin- 
ery, or  unlawfully  obstructing  or  Interfering 
with  the  transmission  of  messages  along  its 
telepl)one  wires,  In  violation  of  article  784 
(677),  Pen.  Code  Thomas  Hennessy  Inter- 
vened, and  made  himself  a  party  to  the  suit, 
and  claimed  the  reward  for  himself.  Thomas 
Williams,  who  was  made  a  party  to  the  suit 
on  motion  of  the  defendant,  also  claimed  the 
reward,  and,  dying  pending  the  suit,  his 
heirs  were  made  parties.  The  pleadings  of 
the  parties  claiming  the  reward  showed  that 
it  was  otfered  for  the  arrest  and  conviction 
of  any  person  violating  article  784  of  the 
Penal  Code,  which  declares  against  willfully 
obstructing  or  Interfering  with  the  transmis- 
sion of  messages  along  a  telegraph  or  tele- 
phone line,  and  that  one  Taylor  had  been  ar- 
rested and  convicted  in  the  criminal  district 
court  of  Harris  county  upon  a  charge  of 
cutting,  pulling,  and  tearing  down  the  wires 
of  the  appellant.  The  appellant  answered, 
as  to  Priest,  that,  at  the  time  of  the  arrest 
of  Taylor,  Priest  was  a  watchman  in  the 
service  of  the  telephone  company,  and  that 
when  he  was  employed  he  was  informed  that 
the  wires  which  were  being  cut,  and  which 
he  w^as  expected  to  watch,  were  what  is 
known  as  "dead  wires,"  and  not  in  use,  and 
that  they  did  not  come  under  the  reward  of- 
fered by  the  company.  As  to  Hennessy,  it 
alleged  that  he  participated  in  neither  the 
arrest  nor  the  conviction  of  Taylor;  and,  as 
to  Williams,  that  he  was  a  constable  of  Har- 
ris county,  and  In  making  the  arrest  was  act- 
ing in  the  simple  performance  of  his  duties 
as  a  peace  officer,  and  not  entitled  to  the  re- 
ward. Exceptions  of  Hennessy  and  the  heirs 
of  Williams  to  the  answer  were  sustained, 
and  this  action  of  the  court  has  been  assigned 
as  error. 

The  reward  was  offered  for  the  arrest  and 
conviction  of  any  person  violating  the  provi- 
sions of  article  784  of  the  Penal  Code.  This 
was  shown  on  Its  face.  To  constitute  an  of- 
fense under  this  article,  there  must  have 
been  a  breaking,  cutting,  etc.,  of  some  wire, 
post,  machinery,  or  other  necessary  appur- 
tenance, in  such  manner  as  to  interfere  with 
the  transmission  of  messages  along  the  line. 
The  fact  that  the  wire  cut  was  a  deed  wire. 


and  did  not  come  within  ttie  meantofr  of  the 
offer,  an*  the  fact  of  persona!  notice  to  Priest 
that  the  reward  did  not  apply,  were  properly 
pleaded  as  a  special  defense.  The  language 
of  the  offer  itself  showed  that  it  applied  only 
to  a  conviction  under  article  784,  Pen.  Code; 
but  the  appellant  was  entitled  to  allege  and 
prove  as  a  defense  that  the  wire  cut  and 
torn  down  and  taken  was  a  dead  wire,  and 
that  Priest  was  personally  notified  as  to  the 
application  of  the  offer.  If  the  constable. 
Williams,  made  the  arrest,  as  alleged.  In  the 
discharge  of  his  duties  as  an  officer,  he  was 
not  entitied  to  recover  any  part  of  the  re- 
ward. Kasllng  V.  Morris,  71  Tex.  588,  9  S. 
W.  789,  10  Am.  St  Bep.  797.  The  case  cited 
shows  the  distinction  between  the  facts  un- 
der which  an  officer  would  be  entitled  to  re- 
cover the  reward,  and  those  under  which  a 
recovery  would  not  be  allowed.  The  facts 
alleged  as  to  the  participation  of  Williams  in 
the  arrest  presented  a  complete  defense  as 
to  him,  and  It  was  clearly  error  to  sustain  the 
exception  to  the  answer  setting  them  up. 
The  court  erred  to  the  prejudice  of  the  appel- 
lant in  sustaining  the  exceptions  of  Priest  and 
WlUIams'  heirs  to  the  answer.  No  other  er- 
ror has  been  assigned  for  which  we  would 
have  reversed  the  Judgment 

Priest  seeks,  by  cross-assignment  of  error 
against  his  co-appellees,  to  have  the  Judg- 
ment of  the  court  below,  which  divides  the 
amount  of  the  reward  between  the  three 
claimants,  reversed,  and  judgment  rendered 
by  this  court  in  his  favor  for  the  entire 
amount.  He  has  not  appealed  from  the 
Judgment  now  complained  of,  and  is  in  no 
position  to  have  It  reversed,  even  If  It  should 
not  be  reversed  for  the  errors  assigned  by  tbt 
appellant.  Halsell  v.  Neal  (Tex.  Civ.  App.i 
56  S.  W.  137. 

For  the  error  of  the  court  in  sastalning  tlio 
exceptions  to  the  answer  as  above  point  ihI 
out,  the  judgment  of  the  court  below  will  bo 
reversed,  and  the  cause  remanded.  Bevvni- 
ed  and  remanded. 


ASHBURN  et  aL  v.  EVANS. 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.   11, 
1908. 

STATUTE  or  LIMITATIONS— ACTION  ON  NOTE- 
EVIDENCE— UNAUTHORIZED  STAMPING  OF 
NOTE  AS  PAID— PLEADING— RIGHT  TO  AT- 
TORNEY'S FEB. 

1.  Testimony  that  the  maker  of  a  note  to!<l 
the  holder  that  E.  would  take  It  up  for  hiv^ 
and  he,  as  soon  rs  he  got  able,  would  repay  K. 
and  that  the  bolder  should  assifoi  and  transfer 
the  note  to  E.  on  payment  of  the  amount  diir 
thereon,  and  evidence  that  the  holder  left  th ' 
note  at  the  bank,  and  E.  sent  a  cbpck  for  th- 
amount  due,  and  the  note  was  stamped  "Paid" 
and  deliveieU  to  the  person  who  brought  tL<> 
check,  and  by  him  put  In  the  safe  of  EL.  vrber<' 
It  remaineJ.  showed  that  the  note  was  not  paid, 
but  transferred  to  E.,  so  that,  as  regards  the 
statute  of  limitations,  his  caoae  of  action 
against  the  maker's  estate  is  on  the  note,  and 
not  for  money  loaned  to  him. 
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2.  When  the  ■tamphiK  of  a  note  "Paid"  by 
a  beak  at  which  It  waa  left  waa  an  mianthor- 
ixed  act,  without  knowledge  or  conaent  of  any 
of  the  parties  interested,  this  may  be  shown  in 
an  action  on  the  note  without  any  pleading,  it 
not  being  an  effort  to  reform  tor  mutual  mis- 
take. 

3.  That  plaintiff,  an  attorney,  had  placed  the 
note  aned  on  in  the  hands  of  attorneys  for  col- 
lection, and  so  was  entitled  to  the  collectiou 
fee  proTided  by  it  in  such  case,  doea  not  fol- 
low as  matter  of  law  from  the  fact  that  he 
had  the  assistance  of  other  attorneya  in  prose- 
cutinK  the  action. 

Appeal  from  district  court,  McLennan 
county;    T.  P.  Stone,  Special  Judge. 

Action  by  WUllam  W.  Evans  against  M.  B. 
Ashbum,  Individually  and  as  executrix,  and 
others.  Judgment  for  plaintiff.  Defendant 
.\sbbum  appeals.     Affirmed. 

D.  A.  Kelley,  for  appellant  Sleei)er  ft 
Kendall  and  Evans  &  Davis,  for  appellee. 

STREETMAN,  J.  W.  W.  Evans  brongbt 
this  salt  on  a  note  for  $500,  dated  Decembw 
29.  1886,  due  90  days  after  date,  payable  to 
the  order  of  S.  W.  Slayden  A  Co.,  executed 
by  K.  J.  Aabbum,  and  providing  for  a  col- 
lectlon  fee  of  10  per  cent  "if  placed  In  the 
bands  of  an  attorney  for  collection."  Before 
matnrity  of  the  note,  Slayden  &  Go.  sold  the 
same  to  T.  B.  Dockery,  and  Indorsed  It  In 
blank.  When  the  note  matured,  an  exten- 
skm  of  90  days  was  granted  at  the  request 
of  Ashbum,  and  with  the  consent  of  Slay- 
den &  Co.,  wbo  at  the  same  time  waived 
protest  and  notlcfe  About  the  time  the  90 
days  expired,  Ashbum  arranged  to  have  W. 
W.  Evans  take  up  the  note.  Dockery,  who 
held  the  note  at  that  time,  testlfles:  "Ash- 
bum came  to  me,  and  stated  that  he  himself 
would  not  be  able  to  take  up  said  note  after 
baring  been  so  extended  aa  aforesaid,  but 
that  he  had  spoken  to  Judge  W.  W.  Evans 
in  regard  to  his  (Evans)  paying  the  amount 
due  on  said  note,  and  bad  arranged  with 
Erans  to  take  up  said  note  for  him,  said 
.\8hbum,  and  that  he,  said  Evans,  would  car- 
ry said  note  for  him,  said  Ashbum,  until  he 
could  pay  same,  stating  that  be  had  so  re- 
quested said  Evans  to  do  this;  and  asked 
me  that,  upon  said  Evans  paying  to  me  the 
amount  dae  on  said  note,  that  I  would  as- 
sign and  transfer  said  note  to  Evans.  Ash- 
l>nrn  said  to  me  Evans  would  take  It  up  for 
bim  (Asbbnra),  and  carry  it  for  him  (Asb- 
Kurn),  and  that  be  (Ashbum),  as  soon  as  he 
got  able,  would  repay  Evans."  The  note 
was  left  by  Dockery  at  the  State  National 
Bank,  Waco,  for  collection,  and  Evans  sent 
to  the  bank  a  check  for  the  amount  due,  and 
this  check  was  delivered  to  the  bank,  and  It 
stamped  the  note  "Paid,"  and  delivered  it  to 
the  person  who  brought  the  check.  This  per- 
wn  carried  the  note  to  Evans'  office,  and 
placed  same  In  the  safe,  and  Evans  did  not 
see  It  He  shortly  afterwards  became  sick, 
and  unable  to  attend  to  business  for  three  or 
four  years.  He  finally  sold  the  safe,  and  the 
purcfaaaer  delivered  to  Urn  the  papers  con- 


tained In  It,  among  wfelch  wtm  this  note,  and 
he  Immediately  preceeded  to  collect  H. 
Dockery  testified  that  the  act  of  stamping 
the  note  "Paid"  was  done  without  his  knowl- 
edge or  direction.  In  the  meanwhile,  B.  J. 
Ashbum  died,  leaving  his  wife,  H.  B.  Asta- 
b«m,  ills  sole  devisee  and  Independent  execu- 
trix, and  she  received  from  btan  property  nib- 
Jeet  to  execution  largely  in  eceess  of  tiie 
amoont  of  the  note.  This  suit  was  against 
M.  E.  .^shbnrn,  as  sole  heir  and  devisee  and 
Independent  executrix  of  the  will  of  B.  J. 
Ashljurn,  the  maker,  and  against  8.  W.  Slay- 
den &  Ck>.  as  Indorsers  of  the  note,  and  Judg- 
ment was  rendered  against  them  for  the 
amount  of  principal  and  interest,  but  not  for 
the  attorney's  fees  provided  for  In  the  note. 
M.  B.  Ashbum  alone  appeals. 

Mrs.  Ashbum  pleaded  the  two  and  four 
years'  statute  of  limitation.  The  evidence 
clearly  excluded  the  operation  of  the  four- 
years  statute,  but  It  Is  InslBted  that  the  two- 
years  statute  ts  appUc&ble;  appellee  claim- 
ing that  the  note  itself  was  satlsfled,  and  that 
the  only  cause  of  action  waa  for  money 
loaned  by  Evans  to  Ashbum  to  pay  off  the 
note.  We  are  of  opinion  that  the  facta  show- 
ed that  the  note  was  not.  In  fact  pttld,  but 
was  transferred  to  and  became  the  property 
of  Evans;  and  the  suit  was  on  the  note,  and 
not  for  money  loaned  to  Ashbum.  lAere- 
fore  thefe  was  no  error  in  not  applying  the 
two-years  statute  of  Umltatioo. 

An  exception  was  reserved  to  Uie  admis- 
sion of  Dockery's  evidence  that  the  act  of 
stamping  the  note  "Paid"  was  done  wlOiont 
this  knowledge  or  consent  because  tiie  plain- 
tiff had  not  pleaded  mistake.  We  do  not 
think  any  pleading  was  necessary.  It  was 
not  an  effort  to  reform  a  mutual  mistake  of 
the  parties  to  the  c<wtract  The  act  of 
stamping  the  note  "Paid"  was  done  without 
the  knowledge  either  of  the  maker  or  the 
holder  of  the  note,  and  /was  not  discovered 
by  Evans,  who  was  buying  the  note,  until 
about  tiie  time  be  brought  suit  It  was  sim- 
ply an  unauthorized  act  of  tlie  bank  officer, 
done  without  the  knowledge  or  consent  of 
any  of  the  parties  interested,  and  proof  of 
these  facts  was  admissible  without  a  special 
plea. 

Appellee  has  presented  a  cross-assignment 
of  error  on  account  of  the  refusal  of  the 
court  to  allow  the  10  per  cent,  attorney's  fees 
provided  for  In  the  note.  No  evidence  was 
Introduced  to  show  that  the  note  had  been 
placed  In  the  hands  of  attomeya  for  collec- 
tion. Appellee  contends,  however,  that  suffi- 
cient evidence  of  the  fact  Is  afforded  by  the 
signatures  to  the  pleadings  In  the  case.  The 
original  petition  Is  signed,  "Nat  L.  Davis 
and  Evans  &  Davis";  the  amended  petition, 
"Evans  &  Davis";  and  certain  Interrogato- 
ries propounded  by  plaintiff  were  signed 
"Sleeper  &  Kendall  and  Evans  &  Davis." 
In  a  motion  made  by  the  plaintiff  after 
the  Judgment,  It  Is  stated  that,  "while  this 
plaintiff  tried  said  cause  In  his  own  person, 
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said  Davis,  being  a  member  of  the  firm  of 
Evans  &  Davis,  took  part  In  the  proceedings 
of  said  cause."  These  are  tlie  oniy  portions 
of  the  record  which  throw  any  light  on  the 
question,  and,  while  they  Indicate  that  the 
plalntUI  had  the  assistance  of  attorneys  in 
the  prosecution  of  this  case,  yet  we  cannot 
say  that  the  court  was  compelled,  tmder  these 
circumstances,  to  conclude  that  the  plaintiff 
had  placed  the  note  in  the  hands  of  these  at- 
torneys for  collection. 

Finding  no  error  in  the  Judgment,  It  la 
therefore  affirmed.    Affirmed. 


HOUSTON  COTTON  OIL  CO.  t.  TRAM- 

MELL.* 

(Court  of  Civil  Appeals  of  Texas.     Jan. '  21, 

1903.) 

BAI.B    OF    T7NWH0LES0MB    FEBD-BVIDBNCn- 
DAMAOES— lUPLIED  WARRANTY. 

1.  The  measure  of  damages  for  selling  un- 
sound feed  for  cattle,  whereby  they  are  made 
sicl:,  and  fall  off  In  weight  and  deteriorate  in 
market  value,  is  their  diminished  marlcet  value 
at  the  time  and  place  they  are  injured,  bo  that 
evidence  that  40  or  50  days  later  they  sold  for 
the  market  value,  at  the  time  of  sale,  of  cattle 
of  that  grade,  is  not  admissible,  unless  it  be 
shown  that  the  amount  received  was  equal  to 
thft  market  value  at  the  time  and  place  of  the 
Injury. 

2.  On  the  issue  whether  the  meal  sold  by 
defendant  to  plaintiff  for  feed  for  his  cattle 
was  unsound  and  unwholesome,  evidence  is  ad- 
missible that  the  cattle  of  others,  fed  about  the 
same  time,  and  under  the  same  conditions,  and 
with  the  same  kind  of  meal,  were  made  sick 
in  the  same  manner,  though  theretofore  in 
good  condition. 

S.  Though  a  contract  in  writing  to  furnish 
sound  cottou  seed  meal  does  not  specify  the 
purpose  for  which  it  is  to  be  used,  yet,  the 
sellers  having  uudcrstood  that  it  was  to  be 
used  for  feeding  cattle,  there  is  an  implied  war- 
ranty that  it  is  wholesome  and  fit  for  that  par- 
pose. 

Appeal  from  district  court,  McLennan 
county;    Marshall  Surratt,  Judge. 

Action  by  D.  M.  Trammeil  against  the 
Houston  Cotton  Oil  Company.  Judgment  for 
plalntlfl,  and  defendant  appeals.    Affirmed. 

Boynton  &  Boynton,  for  appellant.  Henry 
&  Strlbllng  and  Spell  &  Phillips,  for  appel- 
lee. 

FISHER,  O.  J.  D.  M.  Trammeil  brought 
this  suit  against  the  Houston  Cotton  Oil  Com- 
pany, on  January  14,  1901.  In  the  amended 
petition,  on  which  trial  was  had,  he  alleges: 
That  he  was  In  August,  1900,  engaged  In  the 
cattle-feeding  business,  and  at  that  time  en- 
tered into  a  contract  with  the  appellant,  in 
which  it  was  agreed  that  the  appellant  should 
furnish  and  deliver  to  him  at  West,  Tex., 
sound  cotton  seed  meal,  for  the  purpose  of 
feeding  plaintiffs  cattle  at  that  place.  The 
cotton  seed  meal  and  hulls,  according  to  the 
terms  of  the  written  contract,  were  to  be 
delivered  to  the  plaintift  in  October,  1900, 

•Heliearfng  dfnli-d  February  23,   1903,  and  writ  of 
error  granted  by  supreme  court. 


and  thereafter.  In  October  he  put  in  the 
pens  at  West,  Tex.,  about  420  head  of  cattle, 
for  the  purpose  of  feeding  and  fattening 
them  on  the  cotton  seed  meal  and  hulls  that 
were  to  tie  furnished  by  the  appellant  under 
the  contract.  That  from  the  26th  of  October, 
1900,  until  about  the  6th  day  of  December  of 
the  same  year,  the  defendant  fumiabed  him 
sound  cotton  seed  meal  and  bulls,  upon  which 
the  cattle  fattened  and  flourished,  but  that 
on  al>out  the  last-named  date  the  defendant 
knowingly  and  willfully  began  to  furnish 
hlin  unsound  and  inferior  cotton  seed  meal, 
and  that  the  same  was  fed  by  the  plaintiff 
to  his  cattle  under  the  belief  that  it  was 
sound  and  wholesome.  That  its  defective 
condition  was  not  discovered,  and  could  not 
have  been  discovered,  before  feeding  the 
same  to  the  cattle.  That  the  effect  of  the 
Inferior  and  unsound  meal  upon  hla  cattle 
was  extremely  hurtful  and  injurioos,  and 
greatly  damaged  them,  in  that  it  caused 
them  to  become  sick;  causing  their  bowels 
to  nm  off,  and  said  cattle  to  scour  badly; 
causing  them  to  pass  from  their  bowels  large 
quantities  of  blood  and  mucous,  and  produ- 
cing upon  said  cattle  permanent  injury  and 
damage.  That  on  or  about  the  13th  of  De- 
cember, 1900,  the  plalntlfl  discovered  the  in- 
jured and  damaged  condition  of  bis  cattle, 
and  that  it  was  caused  and  produced  by  the 
unsound  meal,  and  that  thereupon  be  imme- 
diately ceased  to  use  the  same,  and  notified 
the  agents  of  the  defendant,  who  thereupon 
promised  the  plaintiff  that  he  should  there- 
after be  furnished  sound  and  wholesome 
meal,  as  provided  for  In  the  contract  That 
be  relied  upon  these  promises  and  represen- 
tations, and  resumed  the  feeding  of  meal 
furnished  by  the  defendant,  believing  the 
same  to  be  sound,  bat  which  in  fact  was  un- 
sound, and  was  not  of  the  quality  promi8e<l 
and  agreed  to  be  furnished.  That  the  un- 
sound condition  of  the  meal  was  luiown  ti. 
the  defendant,  its  agents  and  employes.  The 
damages  to  the  420  head  of  cattle  by  reason 
of  being  fed  with  the  unsound  meal  Is  al- 
leged to  be  the  market  value  of  $10  per  head. 
By  supplemental  petition  the  plaintiff  alleg- 
ed that  he  was  not  guilty  of  want  of  care  or 
negligence  in  preventing  the  injury  to  1. 
cattle;  that  he  was  not  aware  of  the  un- 
sound condition  of  the  meal,  but  believed  the 
same  was  wholesome,  and  relied  upon  the 
promises  of  the  appellant  to  furnish  sound 
meal.  The  defendant,  in  its  answer,  ad- 
mitted the  execution  of  the  contract  in  writ- 
ing, substantially  as  set  out  and  described  in 
the  plaintiff's  petition,  and  denied  that  the 
cotton  seed  meal  and  hulls  caused  the  sick 
and  damaged  condition  of  the  piaintUTs  cat- 
tle, and  alleged  other  grounds  and  reasons 
why  the  plaintiff's  cattle  became  sick,  and 
that  if  the  meal  was  unsound  the  plaintiff 
should  have  rejected  the  same.  In  that  be 
could  have  procured  and  purchased  suitable 
and  sound  meal,  so  as  to  avoid  the  Injury  to 
his  cattle,  and  if  the  cattle  had  become  sick. 


Digitized  by 


Google 


Tex.) 


HOUSTON  COTTON  OIL  CO.  t.  TBAMMELL. 


24S 


as  described,  be  could  hare  pnt  them  in  a 
pasture  and  fed  them  hay,  or  reduced  the 
feed  of  meal,  none  of  which  was  done,  and 
aU  of  which  was  usual  in  such  cases,  and 
alleged  generally  that  it  compiled  with  the 
contract  in  fumlshinK  the  meal. 

After  stating  the  issues  made  by  the  plead- 
ings, the  charge  of  the  court  is  as  follows: 

•'Under  the  contract  between  plaintiff  and 
defendant,  by  which  defendant  agreed  to  fur- 
nish to  the  plaintiff  feed  for  his  cattle.  It  was 
the  duty  of  the  defendant  to  furnish  plaintiff 
with  sound  cotton  seed  meal  (that  Is,  cotton 
seed  meal  suitable  and  proper  for  feeding 
and  fattening  cattle  in  pens  for  market); 
and  it  was  the  duty  of  the  plaintiff,  in  re- 
ceiving said  meal,  to  exercise  ordinary  care 
(that  is,  such  care  as  a  person  of  ordinary 
prudence  would  have  used  under  the  same 
circumstances)  to  have  ascertained,  before  he 
fed  such  meal  as  was  delivered  to  his  cattle, 
If  the  same  was  sound  and  suitable  for  the 
purpose  for  which  it  was  delivered. 

"Now.  if  you  believe  from  the  evidence 
that  any  of  the  meal  furnished  by  the  de- 
fendant to  the  plaintiff  under  said  contract 
was  not  sound  and  suitable  for  such  feeding 
purposes  as  aforesaid,  and  that  the  same 
was  fed  to  the  plaintiff's  cattle,  and  caused 
them  to  become  sick,  as  alleged  by  the  plain- 
tiff, and  that  injury  resulted  to  the  plaintiff 
therefrom,  and  you  further  believe  from  the 
evidence  that  plaintiff  and  his  said  agent 
receiving  and  feeding  said  meal  exercised 
ordinary  care,  and  did  not  discover  before 
feeding  it  that  such  meal  was  unsound  and 
unsuitable  for  such  feeding  purposes,  if  you 
find  it  was,  then,  if  you  so  find,  you  will 
find  for  the  plaintiff.  The  burden  of  proof 
rests  upon  the  plaintiff  to  establish  the  facts 
relied  upon  by  him  for  a  recovery,  as  set 
forth  In  the  foregoing  paragraph,  and  by  a 
preponderance  of  the  evidence. 

"If  yon  find  that  plaintiff's  cattle  were 
sick,  as  alleged  by  him,  but  that  such  sick- 
ness was  not  caused  by  unsound  meal,  as 
hereinbefore  defined,  furnished  him  by  de- 
fendant, or  if  you  believe  from  the  evidence 
that  plaintiff  or  his  agents  receiving  snir 
meal  discovered  its  unsoundness,  if  you  find 
it  was  unsound,  or  by  the  exercise  of  or- 
dinary care  would  have  discovered  such  un- 
soundness, before  feeding  the  same  to  plain- 
tiff's cattle,  then,  in  either  event,  you  will 
find  for  the  defendant 

"If  you  find  from  the  evidence  that  plain- 
tiff's cattle  were  made  sick  by  unsound  meal 
furnished  htm  by  the  defendant,  then  it  was 
the  duty  of  plaintiff,  upon  the  discovery  of 
such  sickness,  to  use  ordinary  care  to  cure 
them;  and  if  you  find  from  the  evidence 
that  plaintiff  or  his  representative  in  charge 
of  said  cattle,  after  said  cattle  became  sick, 
railed  to  exercise  such  care  to  cure  them, 
and  yon  further  find  that.  If  such  care  had 
been  exercised,  the  damage.  If  any,  to  said 
cattle,  would  have  been  reduced,  then  you 
are  Instructed  that  plaintiff  cannot  recover 


of  defendant  such  damage  as  was  sustained 
by  reason  of  lack  of  such  care,  if  any;  and 
the  burden  of  proof  rests  upon  the  defendant 
to  show  by  a  preponderance  of  the  evidence 
that  plaintiff  did  not  exercise  such  care  as 
mentioned   in   this   paragraph. 

"If  you  find  for  the  plaintiff,  yon  will  as- 
sess his  damage  from  the  evidence  by  deter- 
mining what  was  the  fair  market  value  of 
his  cattle  which  were  made  sick,  if  any,  im- 
mediately before  they  became  sick,  and  such 
market  value  thereafter.  Then,  if  you  find 
their  market  value  after  their  sickness,  if 
any,  to  be  less  than  it  was  before  such  sick- 
ness, the  difference  between  the  two  you  will 
find  as  plaintiff's  damage.  If  any,  unless  you 
should  find  that  after  plaintiff's  cattle  be- 
came sick  he  failed  to  exercise  ordinary  care 
to  cure  them,  in  which  event,  if  you  so  find, 
you  will  assess  his  damage  at  such  sum  as 
he  would  have  sustained,  If  any,  had  he  ex- 
ercised such  care  to  effect  their  cure. 

"i'ou  are  the  exclusive  judges  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses,  and,  as  you  find,  so  say  by 
your  verdict." 

Verdict  and  judgment  resulted  in  plaintiff's 
favor  in  the  sum  of  |2,100.  The  evidence  in- 
troduced by  the  plaintiff,  uiwn  which  the 
verdict  is  based,  authorizes  us  to  find  the 
following  facts:  In  August,  1900,  the  plain- 
tiff and  appellant  executed  the  written  con- 
tract set  out  In  plaintiff's  petition,  whereby 
the  appellant  agreed  that  it  would,  in  Oc- 
tober of  the  same  year,  and  thereafter,  fur- 
nish and  deliver  to  the  plaintiff,  at  West, 
Tex.,  sound  cotton  seed  meal.  The  written 
contract  is  silent  as  to  the  purxwse  of  the 
plaintiff  in  purchasing  the  meal,  and  as  to 
the  use  he  Intended  It  for;  but  the  appellant, 
through  Its  agents  and  officers,  knew  that 
the  plaintiff,  in  the  purchase  of  the  meal,  In- 
tended to  use  It  for  the  purpose  of  fattening 
beef  cattle  for  market.  On  October  17,  1900, 
at  West,  Tex.,  the  plaintiff  put  In  pens,  for 
the  purpose  of  feeding,  423  head  of  cattie, 
which  he  Intended  to  feed  and  fatten  for 
market  with  the  cotton  seed  meal  and  hulls. 
In  pursuance  of  the  contract  the  plaintiff 
then  demanded  cotton  seed  meal  of  appellant 
and,  after  some  delay,  sound  meal  and  hulls 
were  delivered  to  the  plaiutlff  at  West,  Tex., 
by  the  appellant  which  was  fed  to  the  cat- 
tle, upon  which  they  thrived,  until  about  the 
0th  day  of  December,  1900,  when,  about  that 
time  and  afterwards,  the  appellant  delivered 
and  furnished  to  plaintiff  unsound  and  un- 
wholesome cotton  seed  meal,  which  was  fed 
to  plaintilT's  cattie,  and  caused  them  to  be- 
come sick,  and  injured  them  In  the  manner 
set  out  In  plaintiff's  petition.  From  the  6th 
of  December  to  the  13th  of  December  the 
plaintiff  was  absent  from  West  aud  during 
that  time  left  the  cattie  in  charge  of  an  em- 
ploy6  who  was  inexperienced  In  feeding  cot- 
ton seed  meal  to  catOe,  and  In  ascertaining 
the  quality  of  such  meal.  Upon  the  return  of 
plaintiff  on  tiie  13th  of  Decembw,  be  discov- 
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ered  that  the-  cattle  were  alck  and  in  bad 
condition.  The  plai&tifl's  evldenoe  upoa  tlila 
subject  ia  aa  follows:  "Tbey  [meaning  the 
cattie]  were  standing  aronnd  In  the  lot  with 
their  ears  floipped,  Q<e8  sunk  in  their  beads, 
hair  all  turned  op,  and  they  were  scouring 
badly— paaeiBg  a  bloody  mBceiB.  Tbegr  would 
lay  down,  and  this  ooatter  would  pass  from 
them,  and  woiidd  trail  after  them  when  they 
would  get  up.  They  were  off  their  feed  and 
were  sick.  I  examined  tiieir  food,  and  fouml 
some  sour  meal,  made  of  rotten  cotton  seed, 
that  had  been  burned  out,  in  my  Judgment." 
The  plalatifC,  upon  this  discovery,  notified  the 
agents  of  appellant  of  the  condition  of  the 
cattle,  and  demanded  sound  cotton  seed  meal, 
which  the  appellant  then,  through  Its  agents, 
agreed  to  furnish.  Upon  the  discovery  of 
the  bad  condition  of  the  meal,  idaintifl  ceased 
feeding  It  to  his  cattle.  The  ai^teUant  there- 
after furnished  other  meal,  wfalcii  was  fed  to 
the  cattle,  and  whidi  at  the  time  was,  by 
plahitlff's  servant  in  dtarge  of  said  cattle, 
supposed  to  be  sound  meal;  but  this  meal 
was  also  unsound  and  nnwhotesome,  and  ag- 
gravated and  increased  the  sick  condition  of 
the  cattle  As  soon  as  the  plaintiff  discov- 
ered that  the  meal  was  not  sound  and  whole- 
some, lie  ceased  feeding  same  to  the  cattle. 
The  Injuries  from  this  last  feeding  were  In 
the  latter  paxt  of  Deoember,  ISOO.  The  cot- 
ton seed  meal  fumieiied  by  appellant  was 
not  sound  and  wholesome  for  tiie  purpose  of 
feeding  cattle,  whicb  fact  was  known  to  the 
agents  of  appellamt,  or  could  have  been  dis- 
covered by  the  exercise  of  ordinary  diligence; 
and  by  reason  tbereof  the  cattle  became  sick, 
and  fell  off  in  weight,  and  deteriorated  in 
market  value  at  West;  Tex.,  in  December, 
1900,  $10  per  tiead.  About  tlM  last  of  Jan- 
uary or  the  first  of  February,  1901,  plaintiff 
sold  SI  head  of  the  cattle  la  West,  Tex.,  and 
the  balance  in  Kansas  City  and  Chicago,  and 
up  to  the  time  of  these  sales  the  cattle  had 
not  recorered  or  been  restored  to  the  health 
and  Bound  condition  they  were  in  before  the 
unsound  meal  was  fed  to  them.  Bat  they 
were,  to  some  extent,  improved,  ta  compari- 
son to  Hieir  condition  in  December,  1900,  im- 
mediatdiy  and  soon  after  they  were  fed  the 
unsound  meal  The  plaintiff  and  his  seirv- 
auts,  in  feediitg  the  cattle,  exercised  ordinary 
care  to  discover  the  condition  of  the  meal, 
and  the  same  was  fed  in  Ignorance  of  the 
fact  that  It  was  not  wholesome  and  sound; 
and  the  evidence  warrants  the  conclusion 
that  the  plaintiff,  after  ^scovering  the  con- 
dition wC  the  cattle,  ised  ordinary  care  to 
cure  them  and  restore  them  to  their  former 
condition. 

The  defendant  offered  to  Introduce  evi- 
dence to  the  effect  that  plaintiff.  In  the  sale 
of  the  cattle,  which  was  40  or  50  days  after 
they  were  injured,  received  the  full  market 
value  of  such  grade  of  cattle  at  the  time  and 
place  where  they  were  sold.  Upon  objec- 
tion, this  evidence  was  not  admitted— this  up- 
on the  ground  that  the  meaaure  'Of  damages 


was  the  difference  in  the  market  value  of  the 
cattle  at  West,  Tex.,  at  the  time  they  were 
injured,  and  not  at  the  time  they  were  sold, 
which  was  40  or  SO  days  after  they  were 
damaged.  It  is  not  made  to  appear  that  the 
market  value  which  the  plaintiff  finally  ob- 
tained for  the  cattle  was  the  ssme  as  the 
market  value  of  the  cattle  at  West,  Tex.,  be- 
fore they  were  injured;  nor  does  it  appear 
what  this  difference  between  the  two  values 
would  be,  if  any.  The  measure  oif  damages 
was  the  diminished  market  value  of  tbe  cat- 
tle at  the  time  and  place  they  were  Injured. 
The  appellee  was  entitled  to  his  cause  of 
action  at  that  time  for  all  the  damages  then 
sustained,  and  It  seems  that  he  brought  his 
suit  to  recover  his  damages  prior  to  tbe  time 
that  he  finally  sold  the  cattle.  Tbe  rule  laid 
down  In  Oulf,  Colorado  &  Santa  F£  Bailway 
Co.  V.  Hume  (Tex.  Clv.  App.)  24  S.  W.  917. 
and  the  same  case  in  87  Tex.  221,  27  S.  W. 
110,  controls  this  question.  Therefore  there 
was  no  error  in  declining  to  admit  this  evi- 
dence. 

Evidence  of  market  value  that  the  plain- 
tiff received  at  a  time  subsequent  to  tbe  in- 
juries would  not  affect  his  right  to  recover 
the  damages  sustained  at  the  time  and  place 
his  cause  of  action  accrues,  which  would 
arise  In  a  case  of  this  kind  Immediately  upon 
the  infliction  of  the  Injuries,  unless  tbe  evi- 
dence was  of  such  a  character  as  to  show 
that  the  amount  received  in  the  sale  of  the 
property  was  equal  to,  or  greater  than,  what 
would  be  its  market  value  at  the  time  and 
place  when  injured.  Besides  the  two  cases 
dted,  this  principle  is  illustrated  in  Yoakum 
V.  Dunn,  1  Tex.  Civ.  App.  524,  21  a  W.  411; 
GuU,  Colorado  &  Santa  F6  By.  Oo.  v.  Stan- 
ley (Tex.  Clv.  App.)  29  S.  W.  806;  G.,  H.  & 
&  A.  By.  Oo.  V.  Thompson  (Tex.  Clv.  App.) 
44  S.  W.  9;  Oppenhelmer  v.  Halff,  G8  Tex. 
413,  4  S.  W.  562;  Moore  v.  Temple  Grocer 
Co.  Cl^ex.  Clv.  App.)  48  S.  W.  845;  San  An- 
tonio &  Aransas  Pass  By.  Co.  t.  Wright  (Tex. 
Clv.  App.)  49  S.  W.  147. 

The  court  admitted  the  evidence  of  other 
parties  besides  the  plaintiff  who  were  en- 
gaged in  feeding  cattle  for  market  near 
West,  Tex.,  during  the  fail  and  winter  of 
1900  and  1901,  to  the  effect  that  they  had 
purchased  meal  from  the  defendant  out  of 
meal  which  it  had  for  sale,  and  was  part  of 
the  same  car  of  meal  sold  the  plaintiff,  and 
came  out  of  the  same  pile  as  that  fed  by  the 
plaintiff  to  his  cattle,  that  made  them  sick, 
and  that  tbe  effect  of  feeding  tills  meal  was 
to  cause  their  cattle  to  become  sick.  The 
sickness  described  by  these  witnesses  was 
similar  to  that  of  the  cattle  of  the  plaintiff. 
The  appellant  objected  to  this  testimony  l)e- 
cause  the  evidence  was  too  remote  and  im- 
material, and  not  sufficient  to  connect  it  with 
the  issue  before  the  court,  and  because  tbe 
feeding  of  cattle,  and  as  to  whether  they 
continued  to  do  well,  or  became  sick,  was 
dependent  upon  so  many  other  conditions 
than  the  character  of  the  feed,  which  con- 
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ditioui  were  zutt  sosceptible  of  Investigation 
In  tbls  case,  and  because  the  defendant  bad 
no  notice  that  aucb  issue  was  to  be  raised, 
and  tlierelore  bad  no  oi^ortunity  to  inveatl- 
gate  tbe  same.  All  of  tbeae  objections  were 
overruled  by  tbe  court,  ajod  each  of  tbe  wit- 
nesses was  allowed  to  testify  substantially 
as  stated.  We  do  not  think  there  was  any 
error  in  admitting  this  evidence.  Tbe  testi- 
mony of  these  witnesses,  in  effect,  shows 
that  tbelr  cattle,  like  those  of  tbe  appellee, 
were  in  good  condition  before  they  com- 
uenced  to  feed  them  upon  tbe  cotton  seed 
meal,  and  that  tbey  were  fed  about  tbe  same 
time  and  under  tbe  same  conditions,  and  with 
tbe  same  kind  of  meal.  It  was  a  controvert- 
ed iasue  in  tbe  case  whether  or  not  tbe  meal 
furnished  by  tbe  appellant  was  unsound  and 
unwholesome.  There  was  evidence  to  the 
effect  that  it  was  not  unsound  and  unwhole- 
some. The  evidence  of  tbe  plaintiff  was  to 
the  contrary.  What  effect  would  be  pro- 
duced by  this  meal  when  fed  to  other  cattle 
than  those  of  tbe  plaintiff,  under  the  same  or 
.•similar  conditions,  was  an  important  experi- 
mental and  practical  test  in  determining  tbe 
quality  of  the  meal.  The  remarlu  of  tbe 
coiu-t  in  Darling  v.  Westmoreland  (N.  H.) 
13  Am.  Rep.  56,  in  discussing  this  question, 
are  pertinent  It  Is  said:  "When  we  want 
to  know  whether  a  certain  horse  is  skittish 
or  is  capable  of  a  certain  speed,  whether  a 
certain  substance  Is  poisonous  and  destruc- 
tive of  animal  or  vegetable  iLCe,  whether  cer- 
tain materials  are  of  a  certain  strength, 
wbetber  a  certain  field  or  a  certain  soil  is 
likely  to  produce  a  certain  kind  or  amount  of 
crop,  wbetber  a  certain  man  or  brute  or  ma- 
chine is  likely  to  perform  a  certain  kind  or 
amount  of  work,  or  whether  anything  can 
be  done  or  is  likely  to  be  done,  one  way  is  to 
speculate  about  it,  and  another  way  is  to  try 
it.  The  iaw  is  a  practical  science,  and  when 
it  is  appealed  to,  to  direct  what  means  shall 
be  nsed  to  find  out  wbetber  a  certain  pile  of 
luml>er  is  likely  to  frighten  horses,  if  any 
one  asserts  that  on  this  subject  tbe  law  pre- 
fers speculation  to  experience,  abhors  actual 
experiment,  and  delights  in  guesswork,  tbe 
person  advancing  such  a  proposition  takes 
upon  himself  tbe  task  of  maintaining  it  upon 
some  legal  rule,  distinctly  stated  by  him,  and 
weil  established  by  the  authorities.  Such  a 
proposition  is  not  sustained  by  tbe  reason 
III  tbe  law.  It  is  sustained  by  nothing  that 
can  Justly  be  called  a  principle."  Here  is  a 
iiractical  demonstration  by  witnesses,  who 
subjected  tbe  meal  to  an  experimental  test 
in  feeding  it  to  cattle,  that  it  was  not  sound 
:ind  wholesome  for  that  purpose.  How  much 
more  reliable  and  satisfactory  is  this  charac- 
ter of  evidence  than  tbe  mere  guesswork  and 
speculative  opiuion  of  expert  witnesses  as  to 
tbe  quality  of  the  meal  in  question? 

It  Is  contended  that  the  court  erred  In  its 
charge  In  defining  what  constituted  sound 
cotton  seed  meal.  The  court  instructed  the 
Jury  that  sound  cotton  seed  meal  was  "cot- 


ton seed  meal  suitable  and  proper  for  feed- 
ing and  fattening  cattle  in  pens  for  market." 
It  is  contended  by  appellant  that  tbe  charge 
in  this  respect  was  erroneous;  that,  where 
article  is  sold  by  a  written  contract  which 
describes  tbe  same,  tbe  seller  warrants  that 
it  will  be  of  that  description,  and  tbat  no  war- 
ranty will  be  implied  that  it  Is  suitable  for 
the  buyer's  purpose.  The  written  contract 
requires  tbe  appellant  to  furnish  sound  cot- 
ton seed  meal,  and  tbe  purpose  for  which  the 
plaintiff  intends  to  use  it  is  not  disclosed  by 
tbe  terms  of  tbe  contract,  but  the  testimony 
is  clear  upon  tbe  point  that  tbe  defendant  un- 
derstood that  tbe  cotton  seed  meal  was  to  be 
used  by  tbe  plaintiff  for  feeding  cattle  for 
market  at  West,  Tex.  There  is  evidence  in 
the  record  which  shows  that  the  appellant 
was  a  manufacturer  and  dealer  in  cotton 
seed  meal.  Where  a  manufacturer  or  dealer 
agrees  to  deliver  and  supply  an  article  to  be 
used  for  a  known  purpose,  there  is  an  im- 
plied warranty  that  it  is  reasonably  fit  and 
suitable  for  such  purpose.  Parks  r.  O'Con- 
nor, 70  Tex.  369,  8  S.  W.  104;  Jones  v. 
George,  61  Tex.  345,  48  Am.  Bep.  280; 
Needbam  v.  Dial,  4  Tex.  Civ.  App.  143,  23 
S.  W.  240;  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  8.  108,  3  Sup.  Ct  537,  28  L.  Ed.  86; 
Sutb.  on  Dam.  vol.  2,  1492,  1491,  and  1518. 
The  law  will  also  Imply  a  warranty  that 
feed  sold  for  consumption  is  wholesome  and 
fit  for  that  purpose,  and  this  doctrine  Is  cor- 
rectly held  to  apply  to  the  sale  of  food  for 
domestic  animals.  Cooley  on  Torts,  562.  We 
are  of  opinion  that  there  was  no  error  in  the 
charge  of  the  court  complained  of,  and  tbe 
court  did  not  err  In  refusing  to  give  appel- 
lant's special  charge  set  out  under  tbe  fifth 
assignment  of  error. 

If  the  court  erred  in  submitting  any  issue 
as  to  the  exercise  by  the  plaintiff,  or  tbe  fall- 
are  to  exercise,  of  reasonable  care  and  atten- 
tion towards  bis  cattle  after  tbey  became 
sick.  It  was,  in  effect,  Invited  In  part  by  ap- 
pellant's special  charge  No.  6.  But  however, 
upon  this  subject,  we  think  that  tbe  charge 
of  the  court  was  correct  and  was  Justified 
by  the  facts,  and  was  all  tbe  charge  that 
was  necessary  to  be  given  upon  this  ques- 
tion. Therefore  we  are  of  the  opinion  that 
there  is  no  merit  in  appellant's  sixth,  seventh, 
and  eighth  assignments  of  error. 

The  court's  charge  was  full  enough  on  tbe 
questions  presented  in  tbe  ninth  and  tenth 
assignments  of  error.  Tbe  question  as  to 
wbetber  the  meal  was  sound  and  fit  for  use, 
and  whether  this  fact  was  discovered  or  could 
have  been  discovered  by  the  plaintiff,  and 
whether  he  exercised  proper  diligence  to 
discover  tbe  condition  of  tbe  meal,  was  cov- 
ered by  tbe  charge  of  tbe  court,  and  tbe  evi- 
dence was  of  such  a  character  as  to  author- 
ize tbe  conclusion  that  tbe  unsoundness  of 
tbe  meal  would  not  have  been  discovered  be- 
fore being  fed  to  tbe  cattie.  We  therefore 
overrule  tbe  ninth  and  tenth  assignments  ot 
error. 
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We  cannot  agree  with  appellant  In  Its  con- 
struction of  the  averments  of  the  plaintiffs 
petition,  as  Insisted  upon  in  Its  eleventh  and 
twelfth  assignments  of  error.  The  effect  of 
the  allegations  was  to  charge  both  a  per- 
manent and  temporary  Injury. 

Our  findings  of  fact  dispose  of  the  appel- 
lant's thirteenth,  fourteenth,  and  fifteenth 
assignments  of  error. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  affirmed.    Affirmed. 


JONES  V.  NATIONAL  COTTON  OIL  CO.* 

(Court   of   Civil  Appeals  of   Texas.     Feb.   7, 

1903.) 

BALKS— CONTRACTS— WHAT     LAW     OOVBRNS— 

STATUTE   OP   FRAUDS— PART 

PERFORMANCE. 

1.  Where  a  contract  for  the  sale  of  cotton 
seed  meal  and  hulls  was  made  and  was  to  be 
performed  in  Arkansas,  where  it  was  unen- 
forceable, for  noncompliance  with  the  statute 
of  frauds,  an  action  for  its  breach  could  not 
be  maintained  in  Texas,  though  the  contract, 
if  governed  by  the  laws  of  Texas,  would  have 
been  enforceable  there. 

2.  Where  plaintiff  purchased  certain  feed 
from  defendant,  intendmg  to  use  the  same  for 
fattening  cattle,  the  fact  that  plaintiff  ex- 
pended money  in  gathering  cattle,  buying  lum- 
ber, building  pens,  and  making  troughs,  etc., 
depending  on  defendant's  compliance  with  the 
contract,  was  not  such  a  part  performance  as 
would  take  the  contract  out  of  the  statute  of 
frands. 

Appeal  from  district  court,  Bowie  county; 
J.  U.  Talbot,  Judge. 

Action  by  J.  F.  Jones  against  the  National 
Cotton  Oil  Company  for  breach  of  contract 
of  sale.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

P.  A.  Turner,  for  appellant.  Glass,  Estes 
&  King,  and  Scott  &  Head,  for  appellee. 

RAINEY,  C.  J.  Appellant  sued  to  recover 
of  appellee  damages  for  the  alleged  breach 
of  an  oral  contract  by  the  terms  of  which, 
appellee  was  to  deliver  to  appellant  cotton 
seed  hulls  and  meal  at  a  specified  price.  The 
defendant  pleaded  the  law  of  Arkansas,  un- 
der the  provisions  of  which  no  recovery 
could  be  had  in  that  state.  A  trial  was  had 
before  the  court  without  a  Jury,  and  Judg- 
ment rendered  for  defendant. 

Conclusions  of  Fact 

The  conclusions  of  fact  of  the  trial  court 
are  supported  by  the  evidence,  and  same  are 
adopted  by  this  court.  They  are  as  follows: 
"(1)  I  find  that  the  plaintiff  and  the  defend- 
ant about  the  1st  day  of  September,  1901,  en- 
tered into  a  contract  whereby  the  defendant 
agreed  to  furnish  and  deliver  to  plaintiff  the 
cotton  seed  meal  and  hulls  described  in  plain- 
tiff's petition;  that  defendant  afterwards  re- 
fused to  deliver  said  meal  and  hulls  to  plain- 
tiff; that  the  plaintiff  agreed  to  pay,  and  the 
defendant  agreed  to  accept,  $3  per  ton  for  the 


•Retienrine  denied  February  21,   1903,  and  writ  of 
error  denied  by  gupreme  court  March  12,  1903. 


hulls,  and  (18  per  ton  for  meal.  (2)  That 
plaintiff  failed  to  get  said  hulls  and  meal 
from  defendant,  and  that  the  difference  in 
price  to  be  paid,  and  the  price  he  had  to  pay 
for  such  hnlla  and  meal  in  order  to  feed  his 
stock  which  be  had  gathered,  amounts  to 
$1,229.70,  and  that  plaintiff,  by  reason  of  the 
refusal  of  defendant  to  deliver  said  meal  and 
halls,  has  been  damaged  In  said  sum.  (:ii 
I  find  that  the  defendant  held  out  M.  F. 
Borham  as  its  authorized  agent,  and  I  find 
that  he  was  authorized  by  defendant  to  make 
said  contract  (4)  I  find  that  said  contract 
was  made  and  was  to  be  entirely  performed 
In  the  state  of  .Arkansas.  (S)  I  find  that 
the  law  of  Arkansas  relating  to  the  making, 
construction  and  enforcement  of  said  above 
contract  Is  section  3470  of  the  statutes  and 
laws  of  Arkansas,  and  is  as  follows:  'No  con- 
tract for  the  sale  of  goods,  wares  and  mer- 
chandise, for  the  price  of  $30  or  upwards, 
shall  be  binding  on  the  parties,  unless,  first, 
there  be  some  note  or  memorandum  signed 
by  the  party  to  be  charged;  second,  the  pur- 
chaser shall  accept  a  part  of  the  goods  so 
sold,  and  actually  receive  the  same;  or  third, 
shall  give  sometliing  In  earnest  to  bind  the 
bargain  or  in  part  payment  thereof.'  And 
said  law  is  in  force  now  and  was  In  force 
when  said  contract  was  made.  (6)  I  find 
that  no  memorandum  or  note  of  said  con- 
tract or  sale  was  signed  by  either  of  the 
parties  to  this  suit;  that  the  purchaser,  the 
plaintiff,  did  not  accept  and  actually  receive 
any  part  of  said  hnlls  and  meal;  and  the 
plaintiff  did  not  give  anything  in  earnest  to 
bind  the  bargain  or  in  part  payment  thereof. 
(7)  I  find  that  the  plaintiff  did  not  perform 
any  part  of  the  said  contract  That  he  was 
willing  and  demanded  its  performance,  but 
that  defendant  refused  to  do  so.  The  plain- 
tiff was  willing  to  perform  his  part  of  it" 

Opinion. 

The  contract,  for  a  breach  of  which  a  re- 
covery Is  sought,  was  made  in  Arkansas,  and 
was  to  be  performed  there.  By  the  laws  of 
that  state.  It  was  not  enforceable  there. 
Such  a  contract  If  made  and  performable  in 
this  state,  would  be  enforceable.  The  ques- 
tion, then,  is,  will  the  courts  of  this  state 
grant  relief,  under  the  circumstances,  not- 
withstanding none  could  be  bad  in  Arkansas, 
where  the  contract  was  made  and  was  to  be 
performed?  The  provision  of  the  law  of 
Arkansas  affecting  the  contract  reads:  "No 
contract  for  the  sale  of  goods,  wares  and 
merchandise,  for  the  price  of  ?30  or  upwards, 
shall  be  binding  on  the  parties  unless,  first, 
there  be  some  note  or  memorandum  signed 
by  the  party  to  be  charged;  second,  the  pur- 
chaser shall  accept  a  part  of  the  goods  so 
sold,  and  actually  receive  the  same;  or  third, 
shall  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment  thereof."  The 
contention  of  appellant.  In  substance,  is  tlinf 
said  law  does  not  affect  the  validity  of  the 
contract  but  that  it  only  prescribes  the  kind 
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of  evidence  by  which  it  must  be  proved,  and 
therefore,  the  contract  being  of  Buch  a  nature 
as  would  be  enforceable  in  this  state  If  made 
here,  the  courts  will  enforce  it  here,  though 
It  could  not  be  enforced  In  Arkansas;  in 
other  words,  that  the  law  of  Arkansas,  does 
not  affect  the  right,  but  only  the  remedy. 
Appellant  cites  numerous  authorities  to  sup- 
port this  contention,  which  hold,  in  effect, 
tbat  a  valid  contract  entered  into  in  one 
state,  and  enforceable  there,  will  not  be  en- 
forced in  another  state,  where  the  statutes 
of  fraud  would  prevent  a  recovery.  The  au- 
thorities on  this  proposition  are  not  in  har- 
mony; many  of  the  states  holding,  in  etCect, 
tbat  a  contract  not  obnoxious  to  the  statute 
of  fraud  where  made  or  to  be  performed  will 
be  enforced,  though,  if  made  in  those  states, 
It  would  be  obnoxious  to  such  statutea  Miller 
v.  Wilson,  146  111.  523,  34  N.  E.  1111,  37  Am. 
8t  Rep.  186;  Grlng  v.  Vanderbllt,  13  N.  Y. 
St  Rep.  457;  Eldridge  v.  Heaton,  7  Ohio  Clr. 
Ct  499;  Alishouse  v.  Ramsey  (Pa.)  37  Am. 
Dec.  417;  Anderson  v.  May,  67  Tenn.  84; 
Forward  v.  Harris,  80  Barb.  838;  Ringgold 
V.  Newkirk,  3  Ark.  96;  Scudder  v.  Bank, 
91  V.  a.  406,  23  L.  Bd.  245;  Houghtaling  v. 
Ball.  19  Mo.  84,  69  Am.  Dec.  331.  In  this 
state  a  contract  made  In  another  state,  and 
enforceable  there,  will  be  enforced  In  this 
state,  though,  if  made  here,  it  would  not  be 
enforceable.  Byan  v.  Railway,  65  Tex.  13, 
37  Am.  Rep.  589;  Thomas  v.  Telegraph  Co. 
fTex.  Civ.  App.)  61  8.  W.  501.  But  no  case 
la  dted,  and  we  know  of  none,  which  holds 
that  a  contract  not  binding  in  the  state  where 
made  and  performable  will  be  enforced  in 
another  state,  though  if  made  in  the  latter 
It  would  be  enforceable.  The  validity  and 
enforcement  of  a  contract  must  be  tested 
by  the  laws  of  the  state  where  made  and 
performable.  In  Life  Association  v.  Harris, 
94  Tex.  35,  57  S.  W.  638,  86  Am.  St.  Rep.  813, 
oar  Supreme  Court  say:  "The  leading  prin- 
ciple is  tbat  the  law  is  to  govern  to  which. 
It  Is  Just  to  presume,  they  [the  parties]  have 
tntrusted  themselves.'  Unless  a  contrary  in- 
tent is  to  be  deduced  from  the  transaction, 
the  presumption  is  that  the  parties  contract- 
ed with  reference  to  the  law  of  the  place 
where  the  contract  was  made;  but,  if  they 
liave  fixed  a  different  place  for  the  perform- 
ance of  it,  the  law  of  that  place  is  to  gov- 
ern, unless  something  else  appears,  showing 
they  had  a  different  Intention."  In  Shelton 
T.  Marshall,  16  Tex.  354,  it  is  said:  "It 
is  a  universal  principle  that  a  contract  which 
is  Invalid  by  the  law  of  the  state  where 
made  will  be  held  to  be  invalid  In  all  other 
places  or  countries  where  it  may  be  drawn 
in  question."  In  Cantu  v.  Bennett,  39  Tex. 
310,  It  Is  said:  "A  contract  not  valid  where 
made  is  valid  nowhere  else.  As  contracts 
relate  eith«  to  movable  or  immovable,  or, 
to  use  the  phraseology  of  our  own  law,  to 
personal  or  to  real,  property,  the  following 
distinction  is  taken;  If  the  contract  refers 
to  personal  property,  the  place  of  the  con- 


tract governs,  by  its  laws,  the  construction 
and  effect  of  the  contract"  In  Shreck  v. 
Shreck,  32  Tex.  588,  5  Am.  Rep.  251,  the 
court  say:  "It  is  certainly  a  general  prin- 
ciple that  In  Judicial  actions  upon  contracts 
the  law  of  the  place  where  the  contract  was 
made  governs  In  determining  its  construc- 
tion, obligation,  and  enforcement,  its  valid- 
ity or  Invalidity."  Story  on  Conflict  of  Laws 
(7th  Bd.)  sec.  262,  says:  "Thus,  by  the  Eng- 
lish and  American  law,  contracts  which  fall 
within  the  purview  of  what  Is  called  the 
'Statute  of  Frauds'  are  required  to  be  in 
writing;  and  such  are  contracts  respecting 
the  sale  of  lands,  contracts  for  the  debts  of 
third  persons,  and  contracts  for  the  sale  of 
goods  beyond  a  certain  value.  If  such  con- 
tracts, made  by  parol— per  verba— In  a  coun- 
try by  whose  laws  they  are  required  to  be 
in  writing,  are  sought  to  be  enforced  In  any 
other  country,  they  will  be  held  void  exactly 
as  they  are  held  void  in  the  place  where 
they  are  made.  And  the  like  rule  applies, 
vice  versa,  where  parol  contracts  are  good 
by  the  law  of  the  place  where  they  are 
made."  In  Cochran  v.  Ward  (Ind.  App.)  29 
N.  E.  795,  51  Am.  St.  Rep.  229— a  well-con- 
sidered case,  where  the  same  contention  was 
made  as  here— the  court  say:  "But  it  is  in- 
sisted that,  as  to  mere  matters  of  procedure, 
every  forum  must  apply  its  own  laws  and 
rules,  regardless  of  the  character  of  the  ac- 
tion; and,  to  a  certain  extent  we  think  this 
must  be  true.  In  the  case  before  us,  how- 
ever, under  the  findings  of  the  Jury,  the  place 
of  the  contract  and  the  situs  are  the  same, 
and  the  Judgment  of  the,  trial  court  must  be 
upheld,  unless  we  regard  the  statute  of 
frauds  as  relating  merely  to  the  procedure, 
and  not  as  affecting  the  obligatory  character 
of  the  agreement.  It  is  impossible  to  consider 
a  contract  separately  from  the  remedy  given 
by  law  for  its  enforcement,  because  it  is  this 
that  supplies  it  with  legal  vitality.  The  law 
is  an  essential  factor  in  every  contract,  and 
is  presumed  to  be  considered  by  the  parties 
in  their  deliberations.  If  the  law  of  the 
place  stamps  upon  an  agreement  the  quality 
that  it  shall  be  voidable,  and  that  Its  perform- 
ance shall  be  a  pure  matter  of  conscience  or 
grace  with  the  parties,  that  quality  becomes 
a  part  of  the  substance  of  the  agreement, 
and  characterizes  It  wherever  it  may  be.  A 
right  without  a  remedy  for  Its  enforcement 
Is  mere  fiction."  In  Edwards  v.  Kearzey, 
96  U.  S.  596,  24  L.  Ed.  793,  it  is  said:  "It 
is  also  the  settled  doctrine  of  this  court  that 
the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract  enter  into  and  form  a 
part  of  it  as  If  they  were  expressly  refer- 
red to  or  incorporated  in  its  terms.  This 
rule  embraces  alike  those  which  affect  its 
vitality,  construction,  discharge,  and  enforce- 
ment. •  •  •  The  obligation  of  a  con- 
tract includes  everything  within  its  obliga- 
tory scope.  Among  these  elements,  nothing 
Is  more  Important  than  its  means  of  enforce- 
moit    This  Is  a  breach  of  its  vital  exist- 
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«aoe.  Without  it,  the  contract,  u  such.  In 
Tlew  of  tbe  law,  ceases  to  be,  and  falls  in 
4.1te  cla«8  of  those  imperfect  obllgatloua,  aa 
tUey  are  termed,  which  depend  for  their  ful- 
JUlxnent  upon  the  will  and  conscience  of  those 
upon  whom  they  rest  Xbe  Ideas  of  right 
and  remedy  are  inseparable.  Want  of  right 
4iud  wont  of  remedy  are  the  same  thing. 
There  can  be  no  doubt,  we  think,  to  the  ex- 
tent tliat  the  remedy  affects  the  Talidity  and 
obligation  of  a  contract,  it  is  imported  into 
-and  becomes  an  essential  part  of  it,  and 
•characterizes  it  wheneTer  it  is  the  subject- 
matter  of  litigation.  The  Illinois  statute  of 
frauds  became  a  part  of  the  agreement  In 
suit,  and  the  provision  that  no  action  should 
be  maintained  for  damages,  for  breach  of  the 
agreement  became  as  much  a  part  of  its 
•character  and  substance  as  if  specifically  in- 
corporated therein.  The  right  to  defend 
against  a  contract  growing  out  of  any  of  its 
inherent  qualities  becomes  vested,  and  a  right 
■of  property,  as  much  as  the  right  to  enforce 
any  other  beneficial  provision."  In  Pritchard 
V.  Norton,  106  U.  S.  129.  1  Sup.  Ct  106,  27  L. 
Kd.  104,  it  is  said:  "The  principle  is  that 
Avhatever  relates  merely  to  the  remedy,  and 
constitutes  part  of  the  procedure,  is  de- 
termined by  the  law  of  the  forum,  for  mat- 
ters of  process  must  be  uniform  in  the  courts 
-of  the  same  country,  but  whatever  goes  to 
the  substance  of  the  obligation,  and  affects 
the  rights  of  the  parties,  as  growing  out  of 
the  contract  Itself,  or  inhering  in  it  or  at- 
taching to  It,  is  governed  by  the  law  of  the 
•contract" 

As  we  have  seen,  contracts  are  governed 
^y  the  law  of  the  pl&ce  of  their  performance. 
By  the  law  of  Arkansas,  the  contract  was 
not  binding,  and  could  not  be  enforced 
:agalnst  the  party  Invoking  the  law.  Either 
party  had  the  right,  by  virtue  of  that  pro- 
Tislon,  to  prevent  its  enforcement.  There- 
fore its  performance  was  left  to  the  con- 
-scioice  of  eitbpr  party,  from  which  it  fol- 
lows, we  think,  that  this  right  Inhered  in  or 
attached  to  the  contract.  But  it  is  argued 
that  in  Arkansas  the  courts  would  enforce 
-such  a  contract,  unless  the  provision  of  the 
law  was  invoked  in  the  proceeding,  and 
beuce  it  did  not  affect  the  right,  but  the  rem- 
«dy.  Such  might  be  said  of  many  defenses 
that  prevent  the  enforcement  of  many  il- 
legal contracts.  A  consideration  is  essential 
to  the  validity  of  a  contnict,  yet,  to  defeat 
a  contract  for  that  reason,  a  failure  of  it 
must  be  specifically  pleaded.  So  of  infan- 
cy. So  of  the  statute  of  limitations,  etc. 
All  these  affect  the  right,  and  not  the  rem- 
•edy.  A  "defense  or  discharge,  good  by  the 
law  of  the  place  where  the  contract  is  made 
or  Is  to  l>e  performed,  is  to  be  held  of  equal 
validity  in  every  place  where  the  question 
may  come  to  be  litigated."  Story  on  Con- 
flict Ot  Laws,  sec.  331;  Byan's  Adm'rs  t. 
Bouton,  10  Tex.  62.  No  case,  as  far  as  we 
are  advised,  has  arisen  in  this  state  where 
Oki  courts  have  passed  upon  the  question  aa 


(o  the  right  to  enforce  a  contract  obnoxioits 
to  the  statutes  of  fraud  of  the  atat4e  wbere 
made  and  perfonnable.  But  in  sevenU  In- 
stances they  have  refused  relief  wbere  no 
remedy  existed  at  the  place  of  the  transac- 
tion. Telegraph  Co.  v.  Preston  (Tex.  Civ. 
App.)  54  S.  W.  650;  Thomas  v.  Telegraph 
Co.  (Tex.  Civ.  App.)  61  S.  W.  501.  We  are 
of  the  opinion  that  the  contract  was  subject 
to  the  laws  of  Arkansas,  and  the  appellee 
was  entitled  to  interpose  any  defense  to  an 
action  thereon  In  this  state  that  was  effectual 
in  that  state. 

Appellant  complains  that  the  court  erred 
In  its  flndmgs  of  fact  that  the  contract  was 
performable  in  Arkansas.  The  evidence 
supports  the  finding,  and  there  is  no  error 
therein. 

It  is  Insisted  that  because  appellant  per- 
formed certain  acts  and  expended  certain 
sums  of  money  in  gathering  cattle,  buying 
lumber,  building  pens,  making  troughs,  etc., 
depending  upon  the  appellee  complying  with 
the  contract,  he  is  entitled  to  recover.  The 
suit  is  upon  the  breach  of  a  contract  for 
the  delivery  of  hulls  and  meal  at  a  stipulat- 
ed price,  and  the  damages  sought  is  for  the 
difference  between  the  agreed  price  and 
what  he  had  to  pay.  The  doing  of  the  acts 
stated  was  In  no  sense  a  part  performance 
of  the  contract  entered  into,  and  does  not 
take  the  contract  out  of  the  statute  of  frauds. 
Ray  V.  Toung,  13  Tex.  662;  Cross  v.  B verts, 
28  Tex.  635;  Osborne  v.  Kimball  (Kan.)  21 
Pac.  163. 

The  Judgment  is  aiBrmed. 


WESTERN   UNION  TBL.   CO.   v.  SNOW.» 

(Court  of  Civil  Appeals   of  Texas.     Jan.   21, 

1903.) 

TBLEORAMS— DKLAT  IN  DELIVHRY— LIABILITY 
FOR  DAMAQBS— CONSUUMATBD  SALE. 

1.  Plamtiff  wrote  C,  making  an  offer  tor 
cattle,  and  saying,  if  he  could  have  them,  h« 
would  start  or  send  a  man  at  once.  C.  an- 
swered by  telegram:  "Offer  on  cattle  accepted. 
Conie  on  quick."  Bdd,  that  the  parties  re- 
garded time  as  the  essence  of  the  contract,  so 
that  the  telegraph  company  could  not  escape 
liability  to  plaintiff  for  delay  in  delivering  the 
telepram,  durinj;  which  C.  sold  the  cattle  to 
another,  concluding  that  plaintiff  was  not  com- 
ing for  them,  on  the  ground  that  the  telegram 
showed  a  consummated  sale,  which  C.  was  not 

I   authorized  to  breach. 

2.  Even  though,  if  plaintiff,  on  receiving  a 
telegram  acceptmg  his  offer  for  cattle  on  con- 
dition nf  his  coming  on  quick,  had  telegraphed, 
he  could  have  prevented  their  sale  to  another, 
the  telegraph  company  is  liable  to  him  because 
of  its  delay  in  delivering  the  telegram  to  him. 
in  consequence  of  which  the  cattle  were  sold 
to  another  before  his  arrival  for  them;  he  not 
having  discovered  that  the  telegram  was  de- 
layed. 

I      Appeal  from  Coryell  connty  court; "  R.  B. 
West,  Judge. 

Action  by  W.  L.  Snow  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff.     Defendant  appeals.    Affirmed. 


*R»bearlnf  denied  February  K,  INI. 
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Oeo.  H.  Feerons  and  Clark  &  BoUnger,  for 
appeUant  B.  B.  Hawkins  and  Owens  Miller, 
tor  appellee. 

FIBHBA,  C.  J.  AppeUee  instituted  tbla 
suit  against  appellant  for  damages  result- 
ing to  blm  by  reason  of  appellant's  failure 
to  tnuisniit  and  delirer  to  him  In  due  time 
a  telegraphic  message  from  one  C.  P.  Cooi>er, 
and  alleges:  That  In  February  and  March, 
ltfi>0,  he  was  negotiating  with  C.  P.  Cooper, 
by  correspondence,  for  the  purchase  of  200 
head  of  cattle  owned  by  said  Cooper,  and 
located  near  Huston,  La.  That  he  on  the 
day  of  March,  1899,  offered  said  Coop- 
er, by  letter,  $0.50  per  head  for  said  cattle, 
and  that  Cooper  immediately  notified  appel- 
lee of  his  acceptance  of  said  ofCer,  but,  on 
account  of  illness  in  his  family,  appellee 
was  prevented  from  going  to  receive  said 
cattle.  That  afterwards,  on  the  17th  of 
March,  he  wrote  another  letter  to  said  Coop- 
er In  regard  to  the  purchase  of  said  cattle  In 
words,  to  wit:  "I  can  come  now  if  yon  have 
not  disposed  of  the  cattle.  If  I  can  get  them, 
wire  me  at  my  expense  and  I  will  start  or 
send  a  man  at  once."  That  by  this  letter 
appellee  meant  to,  and  did,  renew  his  offer  of 
$G.50  per  head  for  said,  cattle,  and  the  said 
Cooper  so  understood,  and  In  reply  to  said 
letter,  and  as  an  acceptance  of  appellee's 
said  offer,  did  on  the  22d  day  of  March, 
1899,  deliver  a  telegraphic  message  to  ap- 
pellant's agent  at  Ruston,  La.,  addressed  to 
appellee  at  De  Leon,  Texas,  In  words,  to  wit: 
"W.  L.  Snow,  £>e  Leon,  Texas.  Offer  on 
cattle  accepted.  Come  on  quick.  Letter  was 
delayed.  [Signed]  O.  P.  Cooper."  That  by 
said  message  Cooper  meant  to,  and  did,  ac- 
cept said  offer  of  $6.50  per  head  for  said 
cattle,  on  condition  that  appellee  would  come 
to  Ruston,  La.,  at  once  and  receive  them. 
That  appellant  undertook  and  agreed  to 
transmit  said  message  to  De  Leon,  Texas, 
and  deliver  same  to  appellee  without  delay, 
and  that  said  message  was  transmitted  and 
recelTed  at  appellant's  ofiice  In  De  Leon  at 
2  o'clock  p.  m.  on  the  22d  day  of  March, 
1899.  That  on  said  22d  day  of  March,  1899, 
appellee  was  in  the  town  of  De  Leon  from 
1  o'clock  p.  m.  to  U  o'clock  p.  m.,  and  within 
200  yards  of  appellant's  office  during  all  this 
time.  That  he  was  well  known  to  the  princi- 
pal business  men  of  said  town  and  to  ap- 
pellant's agents  at  said  office.  That  he  bad 
received  former  messages  at  said  office,  and 
that  he  Inquired  in  person  at  said  office  on 
the  19th,  20th,  and  2l8t  days  of  March,  1899, 
for  messages,  and  that  he  sent  other  persons 
to  defendant's  said  office  on  the  23d  and  ^th 
days  of  March,  1S99,  for  said  message,  and 
was  informed  each  time  by  appellant's  agents 
that  they  had  no  message  for  him.  That  he 
made  inquiry  at  the  post  office  in  De  Leon 
on  the  22d,  23d,  and  24th  days  of  March, 
1899,  for  mall,  and  received  no  notice  of  said- 
message.  That  with  all  these  opportunities 
the  appellant  withheld  and  failed  to  deliver 


said  message  to  him  until  the  25th  day  of 
March,  1899.  That  on  receipt  of  said  mes- 
sage, appellee  started  and  traveled  to  Rus- 
ton, La.,  with  all  possible  haste,  and  applied 
to  said  Cooper  for  said  cattle  at  his  said  offer 
of  $6.50  per  head,  and  learned  from  Cooper 
that,  on  account  of  appellee's  delay  In  com- 
ing to  receive  the  cattle,  he  (Cooper)  had  con- 
cluded that  he  was  not  coming  to  receive 
them,  and  be  (Cooper)  sold  the  cattle  to 
another  purchaser  only  a  few  hours  before 
appellee's  arrival.  That  by  reason  of  the  de- 
lay in  delivering  said  message,  appellee  lost 
said  purchase  of  said  cattle,  and  sustained 
damage  in  the  sum  of  $900,  etc.  Appellee 
further  averred  that  the  contents  of  said  mes- 
sage put  appellant  on  notice  of  Its  Im- 
portance, and,  further,  that  he  Informed  ap- 
pellant's agents  of  the  nature  of  said  mes- 
sage, and  that  they  were  aware  of  the  fact 
that  appellee  was  likely  to  suffer  loss  by  any 
delays  in  its  delivery  to  him. 

The  defendant  Western  Union  Telegraph 
Company  answered  by  general  and  special 
exception,  general  denial,  and  special  an- 
swers, as  follows:  (1)  That  the  plaintiff  was 
practically  unknown  in  the  town  of  De  Leon; 
that  he  lived  about  three  miles  out  In  the 
country,  and  that  it  had  used  all  reasonable 
and  proper  diligence  and  every  effort  In  its 
power  to  And  the  plaintiff,  W.  L.  Snow,  and 
make  delivery  of  said  message;  that  it  sent 
two  service  messages  to  Ruston,  La.,  the 
sending  office,  and  C.  P.  Cooper,  the  sender 
of  said  message,  advising  them  that  W.  L. 
Snow  could  not  be  found,  and  asking  for 
better  addi-ess,  and  also  mailed  notice  to 
plaintiff  through  the  United  States  post  office, 
addressed  to  him  at  De  Leon,  advising  him 
that  It  had  said  message,  and  requesting  him 
to  call  for  the  same.  (2)  That  the  plaintiff 
was  constantly  expecting  said  message,  and 
was  guilty  of  contributory  negligence  In  fail- 
ing to  leave  his  particular  address  with  the 
defendant's  agent  In  De  Leon,  and  In  not 
providing  some  means  by  which  this  defend- 
ant could  promptly  reach  him  upon  receipt 
of  any  message  directed  to  him,  which  was 
the  proximate  cause  of  defendant's  failure 
to  make  prompt  delivery  of  said  message. 
(3)  That  the  plaintiff  was  guilty  of  further 
contributory  negligence  which  directly  con- 
tributed to  and  caused  the  loss,  if  any,  he 
sustained  In  not  receiving  said  cattle  under 
his  contract  of  purchase,  as  alleged  by  him, 
in  that  after  the  receipt  of  said  message  by 
him  on  the  25th  day  of  March  he  failed  to 
notify  the  said  Cooper  by  wire  that  he  was 
coming  for  said  cattle,  and  to  hold  the  same 
for  him,  and  in  this  respect  failed  to  exercise 
ordinary  care  to  prevent  said  damage;  that 
said  Cooper  did  hold  said  cattle  for  the  plain- 
tiff, under  his  contract  with  him,  until  some 
time  in  the  afternoon  of  the  27th  of  March; 
and  that  plaintiff's  failure  to  notify  Cooper 
that  he  was  coming  for  said  cattle  was  the 
direct  and  proximate  cause  of  his  loss.  If 
any.    (4)  That  the  alleged  negligent  delay  of 


Digitized  by 


Google 


252 


72  SOUTHWBSTSOIN  RBPORTBB. 


(Tex. 


the  defendant  in  the  dellveiy  of  the  message 
m  question  was  not  the  direct  or  proximate 
cause  of  the  plaintiff's  failure  to  receive  said 
cattle  under  his  contract  with  said  C.  P. 
Cooper,  in  that  he  had  a  binding  contract 
with  said  Cooper  for  the  purchase  of  said 
cattle,  and  the  alleged  delay  in  delivering 
said  message  afforded  no  proper  or  legal  cause 
or  excuse  for  the  said  Cooper  breaching  his 
contract  of  sale  with  the  plaintiff  and  selling 
said  cattle  to  some  one  else. 

A  trial  of  the  case  before  the  court  on 
March  19,  1902,  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  for  ¥256, 
Interest  and  costs. 

We  find  that  the  evidence  in  the  record 
supports  the  conclusions  of  fact  as  found  by 
the  trial  court.  They  are  as  follows:  "I 
find:  That  W.  L.  Snow,  prior  to  March  22, 
1899,  had  made  an  offer  in  writing  to  O.  P. 
Cooper  of  ?C.50  per  head  for  all  of  his  cat- 
tle, to  be  delivered  at  Ruston,  La.,  and  re- 
quested his  acceptance  by  wire  at  De  Leon, 
Texas.  That  on  March  22,  1809,  said  C.  P. 
Cooper  delivered  to  defendant  at  Ruston,  La., 
the  following  message,  which  the  defendant 
agreed  to  transmit  by  wire  to  De  Leon,  Tex- 
as, to  wit:  'Ruston,  La.,  March  22d,  1899. 
W.  L.  Snow,  De  Leon,  Texas:  Offer  on  cat- 
tle accepted.  Come  on  quick,  letter  delayed. 
C.  P.  Cooper.'  That  above  message  was 
transmitted  to  defendant's  agent  at  De  Leon, 
Texas,  on  March  22,  1899,  and  was  received 
by  said  agent  at  De  Leon  at  2:45  p.  m.  of 
same  date.  De  Leon  Is  a  town  of  about 
1,000  people,  having  only  one  business  street 
and  about  sixteen  business  houses,  and  a 
person  on  said  street  can  be  seen  from  de- 
fendant's office.  That  W.  L.  Snow  had  in- 
quired in  person  on  March  18th,  19th,  20th, 
and  21st,  from  defendant's  agent,  for  said 
message,  and  had  informed  defendant's  agent 
of  the  Importance  of  said  message  to  him. 
That  W.  L.  Snow  had  received  prior  mes- 
sages from  defendant's  agents,  and  was  well 
known  to  them,  and  they  well  knew  that  W. 
L.  Snow  lived  three  miles  in  the  country 
from  De  Leon.  That  W.  L.  Snow  was  well 
known  to  a  great  number  of  business  men 
in  De  Leon,  Texas.  W.  L.  Snow  was  In  De 
Leon  on  March  22,  1899,  from  1  o'clock  p.  m. 
to  6  o'clock  p.  m.  on  said  date,  in  full  view 
of  defendant's  office,  and  could  have  been 
found  by  defendant's  agents  by  very  slight 
care.  That  on  the  morning  of  March  23, 
1899,  W.  L.  Snow  had  his  daughter  call  at 
defendant's  office  and  inquire  of  its  agent  for 
said  message,  and  she  was  informed  that 
there  was  no  message  for  W.  L.  Snow,  and 
on  evening  of  same  day  W.  L.  Snow  caused 
his  nephew  to  call  on  defendant's  agent  at 
De  Leon,  and  was  informed  by  defendant's 
agent  that  there  was  no  message  for  W.  L. 
Snow.  W.  L.  Snow,  by  person  and  by  oth- 
ers, inquired  for  his  mall  at  De  Leon  on  the 
22d,  23d,  24th,  and  25th  days  of  March,  1899, 
and  on  the  25th  of  said  month  received  a 
notice  from  defendant's  agent  that  the  above 


message  was  In  Its  office  for  him.  That  said 
notice  was  not  mailed  until  late  in  the  even- 
ing of  the  24th  or  morning  of  the  25th,  and 
the  mailhig  of  said  notice  was  the  only  effort 
made  to  deliver  said  message  by  defendant's 
agent.  That  after  receiving  said  message 
the  defendant  [plaintiff]  took  the  first  train 
out  of  De  Leon  for  Ruston,  La.  That  on 
receiving  said  message,  W.  L.  Snow's  at- 
tention was  not  called  to  the  tact  that  same 
was  a  delayed  messag^e,  and  he  did  not  dis- 
cover the  same  until  he  had  reached  Ruston, 
La.,  about  1  o'clock  on  the  27th  day  of 
March,  1899.  That  by  reason  of  W.  L.  Snow 
not  coming  at  once,  as  requested  in  said  mes- 
sage, C.  P.  Cooper  declined  to  hold  said  cat- 
tle longer,  and  sold  same  about  two  hoars 
before  W.  L.  Snow  arrived  in  Rust<Hi,  La. 
That  If  said  message  had  been  delivered  to 
W.  L.  Snow  on  the  22d,  23d,  or  24th  of 
March,  the  said  W.  L.  Snow  would  have 
reached  Rnston,  La.,  before  said  C.  P.  Coop- 
er had  sold  said  cattle,  and  would  have  se- 
cured from  said  Cooper  128  head  of  cattle  at 
the  price  of  $6.50  per  head.  That  the  128 
head  of  cattle  that  he  would  have  secured 
were  reasonably  worth  on  the  market  of 
Ruston,  La.,  not  less  than  $8.50  per  head. 
That  Cooper's  reason  for  offering  said  cattle 
for  less  than  their  market  value  was  that  he 
was  pressed  for  money,  and  was  holding  said 
cattle  at  great  expense,  and  his  acceptance 
of  plainUfTs  offer  was  conditioned  on  im- 
mediate delivery  of  said  cattle.  By  use  of 
reasonable  care,  the  defendant  could  have 
delivered  the  message  on  the  22d,  and,  fall- 
ing in  this,  could  and  should  have  delivered 
said  message  on  the-  23d  or  24th  days  of 
March.  That  W.  L.  Snow  exercised  ordi- 
nary care  and  prudence  after  the  receipt  of 
said  message,  and  the  loss  of  his  bargain 
was  the  direct  and  proximate  result  of  de- 
fendant's negligence.  In  sending  the  mes- 
sage to  W.  L.  Snow,  C.  P.  Cooper  guarantied 
to  defendant  the  payment  of  all  charges  nec- 
essary for  the  transmission  and  delivery  of 
said  message,  and  defendant  accepted  the 
guaranty,  and  W.  L.  Snow  paid  the  charges 
on  receipt  of  said  message.  That  defendant 
was  engaged  in  operating  a  telegraph  line 
from  Ruston,  La.,  to  De  Leon,  Texas." 

In  addition  to  the  facts  as  found,  we  also 
find  that  the  telegram  upon  which  the  cause 
of  action  was  based  was  in  response  to  a 
letter  written  by  appellee  to  Cooper  on  the 
17th  of  March,  which  is  as  follows:  "I  can 
come  now,  if  you  have  not  disposed  of  the 
cattle.  If  I  can  get  them  wire  me  at  my 
expense,  and  I  will  start  or  send  a  man  at 
once." 

The  trial  court  overruled  a  general  de- 
murrer, of  which  ruling  the  defendant  com- 
Idabis,  on  the  ground  that  the  telegram  sent 
by  Cooper,  the  delivery  of  which  was  de- 
layed, shows  upon  its  face  an  acceptance  of 
the  offer  made  to  appellee,  the  effect  of  which 
was  to  consummate  the  sale  of  the  cattle. 
In  the  letter  set  oat  In  the  petition,  written 
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by  Snow  to  Cooper,  wblcb  called  for  the  tele- 
gram in  question,  it  is  stated  that,  if  the 
offer  was  accepted,  Snow  would  start  or  send 
a  man  at  once.  The  telegram  In  reply  to 
this  letter,  after  stating  that  the  offer  on  the 
cattle  was  accepted,  contains  the  expression, 
"Oome  on  quick."  This  statement,  in  con- 
nection with  that  part  of  the  letter  in  which 
Snow  stated  that  be  would  start  or  send  a 
man  at  once^  indicates  that  the  parties  re- 
garded time  as,  to  some  extent,  the  essence 
of  the  contract.  If  this  was  not  the  case, 
these  expressions  In  the  letter  and  the  tele- 
gram would  serve  no  useful  purpose,  and 
would  be  quite  meaningless;  but  effect  must 
be  given  to  these  words  in  construing  the 
contract,  as  well  as  to  what  else  may  be 
there  stated.  The  fact  that  the  telegraph 
company  may  not  have  had  any  actual  no- 
tice or  knowledge  of  the  purpose  Intended  by 
the  expression,  "Come  on  quick,"  would  not 
relieve  it  from  liability,  because  the  expres- 
sion was  sufficient,  at  least,  to  excite  its  in- 
quiry as  to  what  was  Intended  and  meant, 
and.  If  it  wanted  any  further  information 
upon  this  subject,  it  could  have  been  ob- 
tained from  the  sender.  Western  Union  Tel- 
egraph Ca  V.  Turner  (Tex.  Sup.)  60  S.  W. 
432;  Western  Union  Telegraph  Co.  v.  Adams 
<Xez.  Sup.)  12  S.  W.  857,  6  L.  R.  ▲.  814,  16 
Am.  St  Bep.  920. 

The  remaining  assignments  are  to  the  ef- 
fect that  the  evidence  does  not  warrant  the 
Judgment  of  the  trial  court.  The  flndings  of 
fact  dispose  of  these  assignments.  They  au- 
thorize the  conclusion  that  the  defendant  was 
guilty  of  negligence  in  delaying  the  delivery 
of  the  message,  and  that  such  delay  was  the 
proximate  cause  of  plaintiff's  damages,  in 
the  sum  found  by  the  trial  court.  And  the 
facts  also  authorize  the  conclusion  that  the 
plaintiff  was  not  guilty  of  negligence  in  not 
notifying  Cooper  by  telegi;am  of  the  receipt 
of  his  telegram,  and  that  be  would  immedi- 
ately come  and  receive  the  cattle.  Upon  this 
point  there  is  evidence  to  Justify  the  flndings 
of  the  trial  court,  to  the  effect  that  the  ap- 
pellee did  not  discover  that  the  telegram  was 
a  delayed  message  until  after  he  had  reached 
Bufiton.  La. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 


MOODY  V.  OGOEN.* 

<Court  of  Civil  Appeals  of  Texas.      Feb.  6, 1903.t 

DiaDS— RBCORD-COPY— aVIDENCB-OBJBC- 
mONS-BURDEN  OF  PROOF. 

1.  Under  Rev.  St.  art  4642,  providing  that 
every  conveyance,  or  certified  copy  thereof, 
copied  from  the  records  of  any  county  where 
the  same  has  been  regularly  recorded,  though 
the  land  mentioned  may  not  have  been  situated 
iu  such  county,  may  be  recorded  in  the  county 
where  the  land  lies,  and  shall  take  effect  from 
the  time  such  conveyance  or  copy  was  filed  for 
record,  where  a  deed  was  recorded  in  a  county 
in  which  no  part  of  the  land  was  situated,  and 

■Rehearing  denied  March  U,  1903,  and  writ  of  er- 
ror denied  bjr  lupreme  court  March  12,  1903. 


a  certified  copy  thereof  was  subsequently  re- 
corded iu  the  proper  county,  such  copy  was  ad- 
missible in  evidence,  both  as  proof  of  the  orig- 
inal deed,  and  to  show  the  record  in  the  prop- 
er county. 

2.  Objection  to  a  certified  copy  of  the  record 
of  a  deed  as  eyidence,  on  the  ground  that  the 
original  deed  was  not  accounted  for,  and  no  no- 
tice was  given  of  the  inteut  to  use  copies,  is 
untenable,  in  the  appellate  court,  where  not 
made  below. 

3.  Where  plaintiff  claimed  title  to  land  under 
a  deed  which  was  junior  to  one  executed  by 
the  same  grantor  to  defendant,  but  recorded  in 
the  wrong  coanty,  after  a  certified  copy  of  such 
record  was  recorded  in  the  proper  county,  the 
burden  was  on  plaintiff  to  show  that  he  was  a 
purchaser  for  value,  without  notice. 

4.  Recital  of  a  consideration  in  a  deed  is  in- 
Bufflcient  to  show  that  the  grantee  was  a  pur- 
chaser for  value,  as  against  the  grantee  in  a 
prior  unrecorded  deed  from  the  same  grantor. 

Appeal  from  district  court,  San  Jacinto 
county;    L.  B.  Hightower,  Judge. 

Action  by  William  L.  Moody,  Jr.,  against 
E.  C.  Ogden.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

Oeo.  E.  Mann  and  J.  S.  Gregory,  for  ap- 
pellant Robinson  &  Hansbro  and  Laniar  &. 
Martin,  for  appellee. 

OILL,  J.  This  was  an  action  of  trespass  to 
try  title  brought  by  Wm.  L.  Moody,  Jr., 
against  B.  0.  Ogden,  for  the  recovery  ot 
1,280  acres  of  land  situated  in  San  Jacinto 
county,  Tex.  Defendant  answered  by  a  plea 
of  not  guilty,  and  limitation  of  three,  five, 
and  ten  years.  The  case  was  tried  to  the 
court  without  a  Jury,  and  resulted  in  a  Judg- 
ment for  defendant,  from  which  plaintiff 
prosecutes   this    appeal. 

In  support  of  his  claim  of  tifle,  plaintiff 
adduced  in  evidence  a  patent  from  the  state 
to  Niles  F.  Smith,  a  deed  from  Niles  F.  Smith 
to  Abigail  Smith,  a  deed  from  all  the  heirs 
of  Abigail  Smith  to>  their  mother,  Mary  E. 
Smith,  and  a  deed  from  Mary  E.  Smith  to 
the  plaintiff.  Abigail  Smith  being  the  com- 
mon source,  defendant  adduced  certified  copy 
of  a  deed  from  her  to  Edmondson  &  Gardner, 
of  date  October  26,  1859,  recorded  In  records 
of  deeds  of  Montgomery  county  October  80, 
1S72,  and  It  Is  admitted  that  defendant  has 
whatever  title  was  shown  to  have  passed  to 
Edmondson  &  Gardner.  It  is  thus  seen  that 
plaintiff's  evidence,  standing  alone,  showed 
a  complete  and  unbroken  chain  of  titie  from 
the  sovereignty  of  the  soil,  and,  unless  de- 
fendant has  overthrown  the  case  thus  made. 
Judgment  should  have  been  for  plaintiff. 
This,  however,  was  done,  if  the  certified  copy 
of  the  deed  from  Abigail  Smith  was  properly 
admitted  in  evidence,  for  this  deed  Is  senior 
to  the  deed  from  the  heirs  of  Abigail  Smith, 
under  which  plaintiff  claims,  and  the  proof 
Is  silent  as  to  notice  and  purchase  for  value. 
The  land  Is,  and  has  always  been,  situate 
in  San  Jacinto  county.  The  certified  copy 
above  mentioned  purports  to  be  a  copy  from 
the  deed  records  of  Montgomery  county  of 

1 1.  See  Appeal  and  Error,  vol.  I,  Cent.  Die  I  1262. 
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an  lastrnment  recorded  In  tbat  county  In 
1872— two  years  after  the  organization  of  San 
Jacinto  county,  which  1b  composed  of  terri- 
tory formerly  belonging  to  Polk  county^-and 
It  does  not  appear  tbat  the  Instrument  pur- 
ported to  convey  any  land  situated  in  Mont- 
gomery county.  This  certified  copy  had  been 
recorded  In  San  Jacinto  county  on  June  27, 
1901,  under  article  4642  of  the  Revised  Stat- 
utes, and  the  fact  was  evidenced  by  the  cer- 
tiflcate  of  the  county  clerk  of  the  latter  coun- 
ty. Its  admission  In  evidence  was  objected 
to  on  the  ground  tbat  the  Montgomery  coun- 
ty record  was  not  constructive  notice  to 
plaintltr,  and  tbat  It  was  Immaterial. 

The  first  objection  was  not  sound,  because. 
If  competent,  it  was  clearly  admissible  on 
the  issue  of  title.  Under  the  second  objec- 
tion, it  is  contended  by  plaintiff  that  the 
record  in  Montgomery  county  was  a  nullity, 
and  a  certified  copy  thereof  could  not  be  used 
for  any  purpose;  no  part  of  the  land  convey- 
ed being  situate  in  that  county.  The  ques- 
tion thus  presented  Involves  a  construction 
of  article  4642,  enacted  In  1885,  amending  ar- 
ticle 4334  of  the  Revised  Statutes.  Article 
4642  (Oen.  Laws  1885,  p.  157)  Is  as  follows: 
"Every  conveyance,  covenant,  agreement, 
deed,  deed  of  trust  or  mortgage  in  this  chap- 
ter mentioned,  or  certified  copies  of  any  such 
original  conveyance,  covenant,  agreement 
deed,  deed  of  trust  or  mortgage  copied  from 
the  deed  or  mortgage  records  of  any  county 
In  the  state  where  the  same  has  been  regu- 
larly recorded,  although  the  land  mentioned 
may  not  have  been  situated  in  the  county 
where  such  instrument  was  recorded,  and 
which  shall  have  been  acknowledged,  proved 
or  certified  according  to  law,  may  be  record- 
ed in  the  county  where  the  land  lies,  and 
when  delivered  to  the  clerk  of  the  proper 
court  to  be  recorded  shall  take  eftect  and 
be  valid  as  to  all  subse\]uent  purchasers  for 
a  valuable  consideration  without  notice,  and 
as  to  all  creditors  from  the  time  when  such 
instrument  shall  have  been  so  acknowledged, 
proved  or  certified  and  delivered  to  such  clerk 
to  be  recorded,  and  from  that  time  only ;  pro- 
vided, however,  that  all  certified  copies  filed 
and  recorded  under  the  provisions  of  this 
article  shall  take  effect  and  be  in  force  from 
the  time  such  certified  copy  was  filed  for 
record;  and  provided,  further,  that  nothing 
In  this  [article]  shall  be  construed  to  make 
valid  any  Instrument  which  was  at  the  time 
of  Its  execution  from  any  cause  invalid." 
Article  4334  is  as  follows:  "E^•ery  convey- 
ance, covenant,  agreement,  deed,  deed  of 
trust  or  mortgage  in  this  chapter  mentioned, 
which  shall  be  acknowledged,  proved  or  cer- 
tified according  to  law,  and  delivered  to  the 
clerk  of  the  proper  court  to  t>e  recorded,  shall 
take  effect  and  be  valid  as  to  all  subsequent 
purchasers  for  a  valuable  consideratiou,  with- 
out notice,  and  as  to  all  u-editors,  from  the 
time  when  such  instrument  shall  be  so  ac- 
knowledged, proved  or  certified,  and  deliv- 
ered to  such  cierk  to  be  recorded,  and  from 


tliat  time  only."  Prior  to  tlie  amendment 
supra,  the  record  of  a  deed  In  a  county  other 
than  tbat  In  which  was  situated  the  land,  or 
■ome  of  the  land,  which  it  purported  to  con- 
vey, was  a  nullity,  and  certified  eopiea  there- 
of were  inadmissible  to  prove  tlie  existence 
of  the  original.  I>and  Co.  r.  ChiaAolm,  71 
Tex.  527,  9  S.  W.  479;  French  r.  Oroesbeck, 
8  Tex.  Olv.  App.  19,  27  S.  W.  «;  SulUvan 
r.  Dlmmitt,  34  Tex.  114;  Tomllnson  v.  League 
(Tex.  Civ.  App.)  26  8.  W.  313;  Hancock  v. 
Lumber  Company,  60  Tex.  22.'i.  But  if  any 
part  of  the  land  was  situated  In  the  county 
of  reglsti'atlon,  such  record  not  only  con- 
stituted constructive  notice  as  to  lands  sit- 
uated In  tbat  county,  but  constituted  proof 
of  the  lost  original  as  to  all  the  lands  which 
the  original  purported  to  convey.  It  thus  ap- 
pears that  a  deed  recorded  In  a  county  other 
than  that  In  which  some  of  the  land  affected 
by  it  was  situated  was  not  "regularly  record- 
ed." Article  4G42  appears  In  the  Revised 
Statutes  as  a  part  of  our  registration  laws. 
It  was  an  amendment  thereof  as  they  tben 
existed.  The  article  amended  made  no  pro- 
vision for  the  registration  of  copies  of  deeds 
which  had  been  registered  in  a  wrong  county. 
Looking  to  the  evil  to  be  remedied,  which  Is 
Stated  in  the  emergency  clause  In  the  act  we 
are  constrained  to  conclude  that  It  was  the 
legislative  purpose  to  aid  those  who  by  mis- 
take or  otherwise  had  recorded  their  deeds 
In  a  county  other  than  that  in  which  the 
land  was  situated,  and  had  lost  the  Miginalsw 
Under  the  law  as  It  then  stood,  such  persons 
had  no  way  of  proving  the  lost  original,  ex- 
cept by  the  common-law  method  of  establish- 
ing the  existence  of  hdstruments  which  had 
been  lost  or  destroyed,  and  no  means  of  pro- 
tecting their  rights  under  the  registration 
Iaw&  This  aid  could  be  extended  only  by 
vnlldattag  such  invalid  records  so  that  they 
might  become  pr«of  of  the  execution  of  the 
original,  and  by  authorizing  a  copy  of  such 
record  to  he  recorded  In  the  county  In  which 
the  land  was  situated.  That  it  was  compe- 
tent for  the  Legislature  so  to  do  Is  not  ques- 
tioned, and  we  think  the  legislative  purpose 
is  plain.  The  record  in  the  wrong  county 
could  not  have  been  left  a  nullity,  for  It  is 
made  the  basis  of  the  copy  which  for  the 
purposes  of  notice  may  be  recorded  In  the 
comity  where  the  land  lies.  The  act  gives 
verity  to  the  first  record,  and,  that  being  true, 
certified  copies  thereof  are  admissible,  as  of 
any  other  valid  record.  It  follows  that  the 
certified  copy  was  properly  used  for  the 
double  purpose  of  supplying  proof  of  the  orig- 
inal, and  to  show  the  record  of  the  copy  in 
San  Jacinto   county. 

The  further  objection  that  the  original 
was  not  accounted  for,  and  that  no  notice 
was  given  of  the  Intent  to  use  copies.  Is  un- 
tenable, because  no  such  objection  was  made 
at  the  trial,  and  for  the  further  reason  tbat 
such  proof  and  notice  were  waived  by  agree- 
ment. 

As  stated  before,  plaintiff's  deed  is  junior. 
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Tlie  btuQen  ynm  therefore  upon  him  to  show 
that  he  was  a  pnrcbaBer  for  ralne,  without 
notice,  and  the  recitals  la  the  deed  are  In- 
suf&cieKt  for  the  purpose.  Turner  7.  Coch- 
ran, Cl  8.  W.  8>A  2  Tex.  Ct  Rep.  309. 
The  Judgment  Is  afflrmed.    Alfirmed. 


POCHIIA  ▼.  CALATJET,  W.  A  B.  V.  RT. 

CO.  et  aL 

(Coort  of  CItU  Appeals  of  Texas.    Feb.  6, 

1903.) 

RAIUtOADS  —  EMINENT  DOMAIN  —  INJURY  TO 
ADJACENT  PROPBRTT— MBA3URB  OF  DAH> 
AGES— OENBRAL.  INCRBASS  IN  VALUB— BUB- 
DBN  OP  PROOF. 

1.  A  general  rise  in  the  valae  of  real  estate 
caused  b7  the  coustruction  of  a  railroad  cannot 
be  ottset  against  the  damage  actually  caused 
to  an  individual  piece  of  property  by  the  ex- 
caratlon  of  the  street  in  front  of  it  for  the 
railroad's  right  of  way. 

2.  In  assessing  damages  caused  by  the  con- 
struction of  a  railroad,  the  erection  of  a  depot 
in  the  vicinity  cannot  be  regarded  as  haTing 
especially  benefited  the  property,  so  as  to  off-  I 
set  the  damages,  where  the  benefit  caused  by 
the  building  of  the  depot  has  affected  alike  all 
property  located  in  its  neighlmrbood. 

3.  The  measure  of  damages  caused  by  the 
(.'onstruction  of  a  railroad  is  the  difference  be- 
tween the  value  of  the  property  just  before  and 
just  after  the  road  was  constructed,  with  any 
general  increase  in  value  on  account  of  the  con- 
Htmctiou  added  to  the  value  just  before. 

4.  In  an  action  for  damages  to  property  caus- 
ed by  the  construction  of  a  railroad,  the  burden 
is  on  defendants  to  show  to  what  extent  any 
special  benefits  resulting  from  the  construction 
of  a  road  affect  the  property. 

5.  In  an  action  for  damages  to  property  caus-  I 
ed  by  the  coustruction  of  a  railroad  in  an  ad- 
jacent street,  defendant  could  not  show  an  of- 
fer by  it  to  grade  down  the  street,  made  some 
time  after  the  action  was  instituted. 

6.  In  an  action  for  damages  to  property  catis- 
ed  by  the  consti-uction  of  a  railroad,  the  fact 
that  the  plaintiff's  possession  extended  into  the 
street  occupied  by  the  railroad  comi>any,  aud 
that  he  bad  not  acquired  the  right  thereto, 
was  a  proper  subject  of  consideration  in  deter- 
mining the  extent  of  the  injury. 

Appeal  from  district  court,  Brazos  coun- 
ty;   J.  C.  Scott,  Judge. 

Action  by  Edward  Pochlla  against  the 
Calvert,  Waco  &  Brazos  Valley  Railway  Com- 
pany and  others.  From  a  Judgment  for  de- 
fendants,  plaintiff   appeals.    Reversed. 

Ford  ft  Ford,  for  appellnnt.  Taliaferro  & 
Armstrong  and  Doremus  &  Butler,  for  ap- 
pellees. 


GARRETT,  C.  J.  This  action  was  brought 
by  the  appellant  In  the  district  court  of 
Brazos  county  originally  against  the  appel- 
lee the  Calvert,  Waco  &  Brazos  Valley  Rail- 
way Company,  for  the  recovery  of  damages 
alleged  to  have  been  sustained  by  the  appel- 
lant on  account  of  Injuries  to  land.  The  In- 
ternational &  Great  Northern  Railroad  Com- 
pany having  subsequently  become  the  owner 
of  the  Calvert,  Waco  &  Brazos  Valley  Rail- 
way, It  was  made  a  party  defendant  to  the 
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suit.  The  appellant  owned  and  occupied  as  & 
homestead  lots  Nos.  9  and  10,  Nock  188,^ 
In  the  city  of  Bryan,  and  the  impiov«me»t» 
thereon  situated.  The  premises  fronted 
nortb  on  Burleson  street,  and  atratted  on 
WTieelock  street  on  the  west  Red  Top  street 
bounded  the  block  on  the  east.  Appellee, 
the  Brazos  Valley  Company,  having  obtained 
the  consent  of  the  city  constructed  Its  rail- 
way from  the  west  to  the  east  along  Burle- 
son street  In  front  of  tbe  appellant's  prop- 
erty, and  made  a  deep  excavation  in  said 
street  for  its  roadbed,  and  graded  down 
Wheeloek  street  and  Red  Top  street  for  the 
crossings,  so  that  access  to  the  appellant's 
property  was  made  difficult,  and  it  was  sub- 
jected to  the  smoke  and  cinders  and  noise 
Incident  to  the  operation  of  trains  alon^ 
said  Burleson  street.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  the  trial 
resulted  in  a  Judgment  In  favor  of  the  de- 
fendants. The  trial  Judge  held  that  the 
plaintiff  was  not  entitled  to  recover,  because 
there  was  no  depreciation  In  the  value  of 
the  property.  By  a  construction  of  the  plain- 
tiff's petition,  the  court  was  of  the  opin- 
ion that.  In  order  to  entitle  him  to  recover,. 
It  would  be  necessary  for  him  to  show  that 
the  property  was  worth  less  Immediately 
after  the  railroad  was  constructed  In  front 
thereof  than  It  was  before.  The  averment 
of  the  petition  was  that  acts  of  the  defend- 
ant depreciated  the  value  of  plaintiff's  prop- 
erty; also  that  the  property  had  been  greatly 
damaged  and  depreciated.  There  was  evi- 
dence tending  to  show  that  from  a  number 
of  causes  there  had  been  a  general  advance 
In  the  value  of  real  estate  in  the  city  of 
Bryan,  and  that  the  building  of  the  rall- 
road,  and  other  causes,  had  combined  t» 
cause  such  advance  In  values,  and  witnesses 
testified  that  plalntlfTs  property  was  worth 
Just  as  much  after  the  construction  of  the 
railroad  as  before  on  account  of  such  In- 
crease In  values.  That  the  property  was  In- 
jured, the  physical  facts  give  undisputed 
evidence;  but  the  court  was  of  the  opinion 
that  there  could  be  no  recovery  unless  ita 
value  was  less  Just  after  the  construction 
of  the  railroad  than  It  was  before,  because 
the  plaintiff  had  alleged  that  the  construc- 
tion and  operation  of  the  railroad  had  de- 
preciated the  value  of  the  property.  Plain- 
tiff also  alleged  that  the  railroad  bad  duiu- 
aged  the  property,  but  we  think  that  the 
court  improperly  construed  the  allegation  de- 
predated, for,  as  the  property  advanced  In 
value  on  account  of  the  construction  of  the 
road  and  other  causes,  it  may  have -been  at 
the  same  time  depreciated  by  the  physical 
Injuries  caused  by  the  construction  and  op- 
eration of  the  railroad,  and  have  maintained 
Its  value  on  account  of  such  increase  in  value 
of  property  generally,  notwithstanding  the 
injuries  received.  Proof  of  such  injuries, 
and  the  extent  thereof,  was  admissible  un- 
der the  allegation  of  depreciation,  althotigb 
the  property  may  have  not  lost  value. 
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The  general  rule  for  the  measure  of  dam- 
ages where  property  has  been  injured  or 
damaged  by  a  railroad  in  the  exercise  of  its 
right  of  eminent  domain  is  to  ascertain  the 
difference  between  its  value  Just  before  the 
construction  of  the  railroad  and  Just  after. 
Eastern  Texas  R.  R.  Co.  v.  Eddlngs  (Tex. 
Civ.  App.)  70  S.  W.  98,  and  authorities  cited. 
But  it  is  also  well  settled  that  general  ben- 
efits to  the  property,  common  to  property  in 
the  neighborhood  generally,  caused  by  the 
construction  of  the  railroad,  cannot  be  con- 
sidered in  offset  in  estimating  the  damage. 
This  rule  was  established  by  the  courts  in 
analogy  to  the  statute  of  eminent  domain. 
<}.,  C.  &  S.  P.  Ry.  Co.  T.  Fuller,  63  Tex.  473. 
Not  only  was  the  property  of  plaintiff  and 
other  property  in  the  city  of  Bryan  increased 
in  value  by  the  construction  of  the  railroad, 
but  other  causes  conspired  to  increase  the 
value  of  property  generally  from  20  to  25 
per  cent,  according  to  the  testimony  of  the 
witnesses.  The  plaintiff  was  entitled  to  the 
benefit  of  such  increase  in  value,  but  the 
court  gave  it  to  the  defendants.  Another 
reason  assigned  by  the  court  for  denying  the 
plaintiff  the  benefit  of  any  Increase  in  value 
that  his  property  may  have  sustained  was 
that  the  defendants  had  built  a  depot  in  the 
vicinity,  which  was  of  that  peculiar  and  spe- 
-cial  benefit  to  the  property  which  might  be 
taken  into  consideration  in  offset  in  the  esti- 
mation of  the  damages.  No  such  peculiar 
benefit  was  shown  by  the  evidence.  The 
benefit  caused  by  the  building  of  the  depot 
affected  all  property  alike  in  its  neighbor- 
hood, and  was  not  peculiar  to  the  plaintiff's 
property.  In  order  to  be  peculiar  to  a  piece 
of  property,  the  benefit  must  affect  it  di- 
rectly, so  as  not  to  be  shared  by  other  prop- 
erty in  the  neighborhood,  and  the  value  of 
its  use  must  be  increased  by  improvement  of 
of  the  physical  condition  of  the  property. 
Ry.  v.  Fuller,  supra;  Roberts  v.  Brown  Co., 
21  Kan.  247;  Washburn  v.  M.  &  L.  W.  R. 
Co.  (Wis.)  18  N.  W.  333;  LitUe  Rock,  etc., 
Ry.  Co.  V.  AUlster  (Ark.)  60  S.  W.  955;  City 
of  Omaha  v.  Schaller  (Neb.)  42  N.  W.  722; 
Hickman  v.  City  of  Kansas  (Mo.  Sup.)  25  S. 
W.  228,  23  L.  R.  A.  658,  41  Am.  St  Rep. 
684. 

The  court  also  took  an  erroneous  view  of  the 
law;  holding  that  the  burden  of  proof  rest- 
ed upon  the  plaintiff  to  show  special  damage, 
and  what  part  thereof  was  attributable  to 
the  construction  of  the  railroad  and  common 
to  the  community,  and  what  part  was  at- 
tributable to  other  causes.  The  plain  rule 
of  damages  in  this  case  is  the  injury  done 
the  property  by  the  construction  of  the  rail- 
road, to  be  ascertained  by  ascertaining  the 
difference  in  value  of  the  property  just  be- 
fore and  just  after  the  construction  of  the 
railroad,  with  the  Increase  in  value  added 
to  its  value  Just  before.  O.,  C.  &  S.  F.  Ry. 
Co.  V.  Fuller,  63  Tex.  473;  Ry.  Co.  v.  Becht 
(Tex.  Civ.  App.)  21  S.  W.  971;  Ry.  Co.  v. 
AUlster  (Ark.)  60  S.  W.  954;    Eaehus  v.  Ry. 


Co.  (CaL)  37  Pac.  752,  42  Am.  St.  Rep.  149; 
Hickman  v.  City  of  Kansas  (Mo.  Sup.)  25  S. 
W.  225,  23  L.  R.  A.  658,  41  Am.  St  Rep. 
684;  Ry.  Co.  v.  Frick  (Md.)  37  AtL  651; 
Schaller  v.  City  of  Omaha  (Neb.)  86  N.  W. 
535;  City  of  Omaha  v.  Schaller  (Neb.)  42 
N.  W.  721;  Sullivan  v.  North  Hudson  Co. 
(N.  J.  Err.  &  App.)  18  Atl.  690;  Chicago,  K. 
&  N.  R.  Co.  v.  Welbe  (Neb.)  41  N.  W.  297; 
City  of  Denver  v.  Bayer  (Colo.)  2  Pac.  «. 

The  defendants  are  not  entitled  to  have 
considered  in  offset  of  damages  any  general 
benefits  caused  either  by  the  railroad  or  other 
causes,  and,  if  there  should  be  any  special 
benefits  shown  on  another  trial,  the  burden 
would  be  on  the  defendants  to  distinguish 
those,  and  show  to  what  extent  they  affected 
the  property. 

It  was  not  proper  to  receive  In  evidence 
the  offer  of  the  defendant  International  & 
Great  Northern  Railroad  to  grade  down  the 
street  in  front  of  plalntUTs  property,  made 
long  after  the  measure  of  damage  had  been 
fixed,  and  this  suit  Instituted.  If  the  plain- 
tifTs  possession  extended  into  the  street 
and  he  had  not  acquired  the  right  thereto  by 
limitation  or  otherwise,  this  fact  may  be 
considered  in  determining  the  extent  of  the 
injury  to  his  property. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


ADAIR  V.  HAYS  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Feb.  14, 
1903.) 

PUBLIC  ]:<ANDS— SCHOOL  LANDS-LEASE— AP- 
PLICATION TO  PURCHASB— APPROVAL  OV  AP- 
PLICATION—ENTRY BKPORB  REMOVAL— AC- 
TION  BT  LESSEE— TRESPASS. 

1.  Act  1000,  as  amended  by  act  approved 
April  15,  1901  (section  6),  provides  that  any 
one  desiring  to  purchase  unsnrveyed  school 
lands  shall  make  an  application  to  the  proper 
surveyor  for  a  survey  of  the  land  desired,  and 
thereafter  apply  to  the  Commissioner  of  the 
Land  Office  for  the  land,  and  that  if  the  Com- 
missioner finds  the  field  notes  correct  and  the 
survey  pursuant  to  law,  he  shall  classify  and 
value  tne  land,  whereupon  payment  may  be 
made  therefor.  Held,  that  where  one  had  made 
application,  and  caused  a  survey  to  be  made, 
but  the  Commissioner  had  not  approved  the 
notes  or  classified  the  land,  etc.,  an  entry  on 
the  land  by  the  applicant  was  a  trespass,  as 
ag.iiust  one  holdine  the  same  under  a  lease 
from  the  Commissioner  of  the  General  Land 
Ofllce. 

Appeal  from  Armstrong  county  court;  Q. 
Moore,  Judge. 

Action  by  Mrs.  Cornelia  Adair  against  W. 
V.  Hays  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Ware  &  Smith,  for  appellant  A.  W.  Cole, 
for  appellees. 

CONNER,  C.  J.  Appellant  has  appealed 
from  an  adverse  Judgment  for  damages, 
which  she  sought  in  a  suit  in  the  count; 
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coart  against  appellees  Hays  and  W.  H.  and 
Kster  Norrla  for  trespass  in  and  upon  appel- 
lant's pasture  by  grazing  thereon  some  2S0 
bead  of  cattle  oivned  by  W.  H.  Norris.  The 
evidence  is  undisputed  that  appellant  is  the 
owner  of  a  large  pasture  in  one  general  in- 
closure,  situated  In  Armstrong  and  adjacent 
counties,  and  that  appellee  Hays  entered  such 
inclosure  and  pastured  cattle  substantially 
as  alleged.  Appellee  Hays  Justifies  as  an 
applicant  to  purchase  four  sections  of  public 
school  lands  to  which  said  pasturing  has 
been  substantially  confined.  The  farther 
facts  show  that  within  said  pasture  was  a 
large  quantity  of  what  was  known  as  "un- 
surveyed  public  land,"  set  apart  for  the  ben- 
efit of  the  public  free  school  fund  by  the  act 
approved  February  23,  1900.  At  the  time 
under  consideration,  this  land,  Including  that 
claimed  by  appellee  Hays,  was  held  by  ap- 
pellant by  virtue  of  leases  from  the  Commis- 
sioner of  the  General  Land  Ofllce,  and  had 
been  so  held  for  several  years.  The  leases 
were  tn  good  standing,  and  appellant  was 
entitled  to  the  use  and  control  of  the  land, 
unless  appellee,  as  asserted,  acquired  a  su- 
perior right  to  the  particular  four  sections 
claimed  by  him.  By  section  6  of  said  act  of 
1900,  as  amended  by  an  act  approved  April 
15,  1901,  any  person  desiring  to  purchase  any 
of  the  unsurveyed  lands  specified  therein  is 
required  to  make  verified  application  in  writ- 
ing to  the  proper  surveyor,  describing  the 
land  desired,  by  metes  and  bounds,  as  near 
as  practicable;  stating  that  be  desires  to 
have  said  land  surveyed,  with  the  intention 
of  purchasing  the  same,  and  that  he  is  not 
acting  in  collusion  with  any  other  person, 
etc.  It  is  then  made  the  duty  of  the  sur- 
veyor to  file  and  record  such  application, 
and  within  60  days  thereafter  to  survey  the 
land  applied  for.  In  accordance  with  the  di- 
rections of  the  CommlsBloner  of  the  General 
Land  Ofilce,  into  a  section  or  sections  of  one 
mile  square,  when  practicable,  and  within 
.30  days  after  such  survey  to  certify,  record, 
and  plat  the  field  notes  of  the  same,  and  re- 
turn the  same,  together  with  the  application, 
to  the  General  Land  Office;  stating  whether 
or  not  the  land  Is  agricultural,  grazing,  or 
timber,  and,  if  timber,  the  probable  value 
of  the  land.  If  the  Commissioner  of  the  Gen- 
eral I>and  Office  finds  that  the  field  notes 
are  correct,  and  that  the  survey  has  been 
made  according  to  law,  he  is  required  to  at 
once  approve  and  file  said  field  notes,  and 
to  classify  and  value  the  land  as  the  law 
requires,  and  to  notify  the  applicant  by 
mail  that  the  land  Is  on  the  market  for  sale; 
stating  the  classification  and  value  thereof. 
Wltbln  60  days  from  the  mailing  of  said  no- 
tice, the  applicant  is  required  to  make  ap- 
plication and  affidavit  to  purchase  said  land, 
describing  the  land  sought  to  be  purchased 
In  accordance  with  the  field  notes  approved 
by  the  Commissioner  of  the  General  Land 
Office,  and  to  make  first  payment  to  the  State 
Treasurer,  and  to  execute  his  obligation  for 
72  8.W.— 17 


the  unpaid  purchase  money  in  the  manner 
provided  by  law  for  surveyed  school  lands. 
The  act  further  provides  that  if,  on  the  ex- 
piration of  60  days  from  the  giviag  notice 
of  classification  and  valuation,  the  Commis- 
sioner of  the  General  Land  Office  shall  not 
have  received  the  application  to  purchase 
such  lands  as  provided  for  In  the  act,  then 
he  is  required  to  place  said  lands  on  the 
market  for  sale  as  other  scho...  lands.  All 
that  is  shown  is  that  appellee  Hays  made  ap- 
plication and  caused  the  survey  of  the  four 
sections  of  land  upon  which  the  trespasses 
in  this  case  took  place, '  and  the  surveyor 
had  forwarded  the  field  notes  to  the  General 
Land  Office.  The  Commissioner,  however, 
had  not  approved  such  field  notes  as  requir- 
ed by  the  act,  nor  had  he  valued  or  classffied 
said  lands,  and  given  notification  thereof  to 
appellee  Hays,  that  the  land  was  upon  the 
market  for  sale.  Indeed,  it  appears  that  oth- 
er applications  and  surveys  for  part  of  this 
land  had  been  made,  but  the  field  notes  of 
none  of  said  surveys  had  been  approved, 
nor  had  any  one  of  the  applicants  been  noti- 
fied that  the  lands  were  upon  the  market 

In  this  condition  of  the  proof  and  of  the 
law,  it  seems  clear  to  us  that  appellee  show- 
ed no  right  to  pasture  the  250  head  of  cattle 
belonging  to  appellee  Norris  on  the  lands 
in  controversy.  It  appears  that  there  are 
quite  a  number  of  other  actual  settlers  on 
the  body  of  school  land  situated  in  appel- 
lant's pasture,  and  that  no  objection  has 
been  made  in  behalf  of  appellant  to  appellee 
Hays  or  to  others  becoming  actual  settlers. 
The  objection  Is  to  the  use  of  the  lands  dur- 
ing the  continuance  of  appellant's  lease  by 
grazing  cattle  thereon,  and,  as  stated,  we 
think  this  contention  must  be  sustained.  Ap- 
pellees cannot  state,  nor  can  we  state,  that 
surveys  made  under  the  Hays  application 
wUl  ever  be  approved,  or  that  he  will  ever 
be  given  the  opportunity  presented  by  the 
act  in  question  of  becoming  the  purchaser 
thereof.  In  order  to  acquire  the  rights  of 
an  applicant  under  said  act,  actual  settle- 
ment. It  seems.  Is  not  required;  the  applica- 
tion merely  securing  the  right  to  have  the 
survey  made,  and,  in  60  days  after  the  ap- 
proval of  the  field  notes  by  the  Commission- 
er of  the  General  Land  Office,  and  notifica- 
tion that  it  was  on  the  market,  to  become 
the  purchaser  as  required  in  cases  of  sales 
of  other  school  lands.  Appellee  Hays'  ap- 
plication was  but  a  preliminary  step  in  the 
acquisition  of  title,  and  the  fact  that  the  leg- 
islative act  appropriated  the  lands  to  the  pub- 
lic school  fund,  and  provided  for  their  sale, 
cannot  be  considered  as  ipso  facto  abrogat- 
ing appellant's  leases.  These  leases  were 
valid,  and  conferred  upon  appellant  the  sole 
right  to  the  use  of  the  land  covered  thereby 
until  such  right  was  legally  divested  In  the 
manner  provided  by  law.  We  accordingly 
conclude  that  appellant's  motion  for  new 
trial  should  have  been  granted. 

Judgment  reversed  and  cause  remanded. 
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WATTS  et  aL  ▼.  BRTTCB  et  «1.* 

(Oonrt  of  Civil  Appeala  of  Texas.     Jan.  80, 
1908.) 

COMPROMISB  JUDOHSNT  — SBTTINO  ASIDB  — 
MISREPRESENTATIONS-DEBD  TO  WIFB-SUB- 
SKQUENT  EXECUTION  SALB^-OOOD  FAITH- 
LIMITATIONS  —  EVIDENCE  —  CONFBDSRATB 
SCRIP  —  LOCATION  —  APPBAL  —  DBFAULT  — 
ASBIONHBNTS  OF  ERROR. 

1.  Setting  aside  a  default  jadgment  ia  a  mat- 
ter largely  in  the  discretion  of  the  court,  and 
will  rarely  be  reviewed  on  appeal. 

2.  A  judgment  rendered  on  a  compromise  in 
an  action  for  the  recovery  of  land  will  not  b« 
set  aside  as  obtained  by  fraad  and  misrepre- 
sentations of  the  defendant  where  the  only  rep- 
resentations made  were  those  contained  in  the 
pleadings,  and  in  regard  to  the  truth  or  falsity 
of  which  those  bringing  tihe  suit  shonid  havs 
known, 

8.  In  an  action  to  set  aside  a  Jndgment  ren- 
dered on  a  compromise  in  an  action  for  the  re- 
covery of  land,  It  is  immaterial  to  plaintiffs  that 
the  adverse  party  in  the  former  litigation  did 
not  represent  all  the  adverse  title;  since.  If 
such  title  was  superior  to  their  own,  they 
could  not  recover  in  any  event. 

4.  Where  in  an  action  to  set  aside  a  com- 
promise judgment  and  to  determine  the  rights 
of  the  parties  to  certain  land  the  former  judg- 
ment is  not  set  aside,  but  in  accordance  Uiere- 
with  all  the  land,  except  that  given  to  plain- 
tiffs by  the  former  judgment.  Is  adjudged  to 
defendant,  the  rights  of  a  plaintiff  not  a  party 
to  the  former  action  are  nevertheless  disposed 
of. 

5.  A  deed  from  a  husband  to  a  wife  is  suflB- 
cient  to  vest  the  title  in  her  without  any  re- 
cital that  it  is  to  become  her  separate  prop- 
erty, or  proof  of  payment  from  her  separate 
estate. 

6.  In  the  absence  of  an  affirmative  showing 
that  oue  purchasing  land  at  execution  sale,  sub- 
sequent to  a  deed  by  the  judprnent  debtor  to 
bis  wife,  purchased  without  notice  and  in  good 
faith,  those  claiming  through  the  wife  need 
show  no  more  than  that  the  deed  was  suffi- 
cient to  pass  title. 

7.  The  three-year  statute  of  limitations  as 
to  those  in  possession  under  "color  of  title" 
does  not  aiHDly  to  one  purchasing  at  execution 
sale  after  the  title  has  passed  from  the  judg- 
ment debtor  to  his  wife. 

8.  The  five-year  statute  of  limitations  does 
not  apply  where  those  claiming  thereunder  fail 
to  show  a  deed  of  record  or  a  payment  of  taxes. 

9.  Under  the  direct  provisions  of  Rev.  St 
art.  3344,  the  10-year  statute  of  limitations  in 
favor  of  one  in  possession  cannot  include  more 
than  IGO  acres,  In  the  absence  of  a  muniment 
of  title  on  record  fixing  larger  boundaries. 

10.  In  an  action  for  the  recovery  of  land,  the 
evidence  showed  that  C.  went  on  the  land  un- 
der a  contract  with  plaintiffs  ancestor  as  own- 
er, but,  after  living  there  seven  years,  mada 
en  attempt,  repeated  twice  within  the  next 
eight  years,  to  file  on  part  of  the  land  as  a 
homestead,  and  on  one  of  these  occasions  noti- 
fied  the  heirs   of  his   former   landlord   of  his 

Eurpose.  C.  himself  stated  that  he  was  only 
olding  a  portion  of  the  land  and  that  for  him- 
self. Beld  sufficient  to  support  a  finding  that 
C.  had  held  the  land  for  himself,  and  not  for 

Elaintiffs,  and  that  bis  possession  in  their  be- 
alf  had  not  been  of  sufficient  duration  to  es- 
tablish title  in  them  by  adverse  possession  un- 
der the  lO-year  statute. 

11.  AVhen  Confederate  land  scrip  has  been  lo- 
cated, and  the  land  surveyed,  the  scrip  becomes 
merged  in  the  land,  though  no  patent  has  is- 
sued, and  a  deed  to  the  land  passes  title. 

Appeal  from  district  court,  Hardin  county; 
L.  B.  Hlghtower,  Judge. 
*Writ  of  error  denied  by  supreme  court. 


Action  by  Mrs.  M.  Watts  and  others  against 
Charles  G.  Bruce  and  otheta.  From  a  judg- 
ment In  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Oliver  8.  Kennedy,  for  appellant!.  Oreer 
&  Minor,  for  appellees. 

OILL,  J.    On  tbe day  of ,  1901, 

Mrs.  M.  Watts,  P.  8.  Watts,  Mrs.  Una  Rich- 
ardscm.  Joined  by  her  husband,  Mrs.  Isabella 
Mitchell,  joined  by  her  husband,  Oliver  8. 
Kennedy,  and  W.  A.  Richardson,  as  adminis- 
trator of  the  estate  of  P.  S.  Watts,  deceased, 
brought  an  action  In  trespass  to  try  title 
against  Charles  G.  Bruce  for  the  recovery  of 
the  Mary  B.  Hopkins  1,280  survey  of  land  sit- 
uated in  Hardin  county,  Tex.  This  suit  was 
numbered  788  on  tbe  docket  of  the  district 
court  of  said  county,  and  was  settled  by  an 
agreement  of  compromise  by  which  plain- 
tiffs should  receive  70  acres  of  the  land  and 
tbe  defendant  was  to  have  the  remainder. 
On  October  3,  1901,  In  pursuance  of  this 
agreement,  a  judgment  was  entered  accord- 
ing to  its  terms  without  hearing  proof.  Mrs. 
M.  Taylor  and  Mrs.  Lou  Bessler,  not  being 
included  In  the  compromise,  took  a  nonsuit 
On  the  7th  day  of  December,  1902,  the  same 
plalntifls  and  Lea  A.  Work,  one  of  tbe  heirs 
at  law  of  P.  8.  Watts,  deceased,  brought  this 
suit  against  Charles  G.  Bruce,  J.  B.  Hooks, 
C.  M.  Votaw,  John  H.  Kirby,  and  H.  A. 
Hooks.  By  supplemental  petition  John  T. 
Smith,  W.  F.  Cotton,  Mrs.  Lou  Sessler  and 
husband,  and  Mrs.  M.  Taylor  and  husband 
were  made  parties  defendant  The  purpose 
of  this  suit  was  to  set  aside  the  compromise 
judgment  on  the  ground  of  fraudulent  repre- 
sentations on  the  part  of  Bruce  as  to  his 
title  to  tbe  land  and  the  quantity  contained 
in  the  survey.  The  parties  to  the  last  suit 
who  wero  not  parties  to  the  first  wero  joined 
In  order  to  determine  the  questious  of  title 
and  extent  of  interest  as  to  all  claimants, 
whether  their  Interests  were  acquired  prior 
to  or  subsequent  to  tha  compromise  Judg- 
ment A  trial  before  the  court  without  a 
jury  resulted  In  a  judgment  for  defendants, 
from  which  the  plaintiffs  have  appealed. 
The  court  filed  no  conclusions  of  fact  and 
law.  The  decree  indicates  that  the  court  re- 
fused to  annul  the  judgment  rendered  in 
cause  No.  788,  and  allowed  the  interests  of 
the  various  parties  to  remain  as  fixed  by  the 
judgment  As  between  the  defendants,  Mrs. 
Sessler  and  Mrs.  Taylor  were  decreed  specific 
portions  of  the  land,  and  they  are  not  com- 
plaining. 

We  find  from  the  record  the  following 
facts:  J.  F.  Cotton  became  the  owner  of 
the  land  in  controversy  In  1881.  Thereafter 
certain  judgments  were  obtained  against  him. 
and  under  executions  Issued  on  these  Judg- 
ments and  levied  on  the  land  same  was  sold 
by  the  sheriff  and  bought  In  by  P.  8.  Watts, 
deceased,  to  whom  the  land  was  deeded  by 
the  sheriff  In  1884.    Between  the  date  of  the 
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jadgments  and  the  levy  and  sale  J.  F.  Cot- 
ton deeded  the  land  to  his  wife.  It  la  not 
dalmed  that  the  Judgments  against  Cotton 
were  abstracted  and  placed  of  record  In  the 
county  In  which  the  land  was  situated. 
Plaintiffs  and  Mrs.  Besslei  and  Mrs.  Taylor 
are  the  heirs  of  P.  S.  Watts,  deceased,  and 
claim  the  land  under  the  sheriff's  sale  and 
deed.  The  defendants  (except  the  two  last 
above  named  and  one  W.  F.  Cotton)  claim 
the  land  under  deeds  from  the  children  of 
Hrs.  J.  F.  Cotton,  wife  of  J.  F.  Cotton,  which 
were  adduced  In  evidence.  They  also  resisted 
the  claim  of  plalntlSs  on  the  ground  that  the 
compromise  Judgment  (which  was  shown  to 
have  been  rendered  as  above  stated)  estopped 
them,  and  that  neither  under  the  allegation 
Bar  the  proof  were  plaintiffs  entitled  to  have 
reopened  the  questions  therein  adjudicated. 
In  this  salt  a  Judgment  by  default  was  ren- 
dered against  defendant  John  T.  Smith,  who 
had  acquired  an  interest  in  the  land  under 
Bmee  sabseqnent  to  the  compromise  Judg- 
ment. Subsequently,  and  during  the  term 
of  tbe  court  a  motion  to  set  aside  the  de- 
fault Judgment  was  sustained  by  the  court 
Of  this  appellant  complains  by  several  as- 
tignments  of  error.  We  shall  not  discuss 
them  In  detail  or  at  length.  Such  matters 
rest  largely,  if  not  entirely.  In  the  discretion 
of  tbe  court,  and  appellate  courts  rarely.  If 
ever,  review  the  action  of  a  trial  court  where 
such  a  judgment  is  set  aside.  Tbe  assign- 
ments are  without  merit 

The  question  presented  which  controls  the 
case  aa  to  all  the  api>ellants  except  Lea 
Work  is  whether  the  court  erred  In  refusing 
'to  set  aside  the  Judgment  rendered  In  cause 
Na  788.  The  evidence  adduced  by  appellants 
in  support  of  their  prayer  for  this  relief  was 
that  C.  O.  Bruce  represented  that  he  was  the 
owner  of  the  land;  that  his  lawyer  bad  ad- 
vised that  he  could  recover  it;  that  It  was 
then  being  held  adversely  to  appellants,  but 
that  be  preferred  to  surrender  a  small  part 
of  it,  rather  than  continue  the  litigation; 
that  he  offered  to  let  appellants  have  70  acres; 
that  they  accepted  the  oO'er  on  tbe  faith  of 
these  representations,  and  a  Judgment  was 
entered  accordingly  leaving  out  Mrs.  Taylor 
and  Mrs.  Seesler;  that  they  did  not  discover 
the  falsity  of  these  representations  until  the 
term  of  the  court  expired.  They  sought  to 
prove  that  they  had  the  best  title,  and,  fur- 
ther, tbat  Bruce  had  not  acquired  tbe  entire 
title  of  the  heirs  of  Mrs.  3.  F.  Cotton,  but 
bad  acquired  the  title  of  only  eight  of  the 
eleven  beirs.  As  a  matter  of  fact  Bruce  as- 
serted no  more  in  these  representations  than 
he  asserted  in  his  pleadings  In  the  case.  Ap- 
peOantB  bad  sued  for  the  land,  and,  in  the 
nature  of  things,  should  have  known  of  the 
trntb  or  falsity  of  the  representations.  As 
to  tbe  fact  that  Bruce  had  not  acquired  title 
from  all  tbe  heirs  of  Mrs.  Cotton  it  was  im- 
material to  appellants,  for.  If  the  Cotton  title 
was  better  than  theirs,  they  could  not  re- 
cover In  any  event    We  think  the  court  cor> 


rectly  refused  to  set  aside  tbe  compromise 
Judgment 

Lea  Work,  a  grandson  of  P.  S.  Watts,  was 
not  affected  by  the  compromise  Judgment 
and  as  to  bim  tbe  cause  must  have  been 
determined,  and  must  here  be  determined, 
upon  the  merits  of  the  case.  Appellants  con- 
tend that  the  Judgment  should  be  reversed 
as  to  bim,  because  bis  rights  were  in  no 
way  disposed  of  by  this  Judgment.  A  com- 
plete answer  to  this  rests  in  the  fact  that  all 
tbe  lands  were  adjudged  to  defendants  ex- 
cept the  70  acres  given  to  appellants  in  cause 
No.  788,  and  that  plaintiffs  take  nothing 
otherwise. 

Work  further  complains  tbat  the  court 
erred  In  not  rendering  Judgment  in  his  favor 
because  he  is  an  heir  of  P.  S.  Watts,  deceas- 
ed, and  the  evidence  shows  that  P.  S.  Watts 
had  title  to  the  land  both  by  limitation  and  by 
purchase  under  the  sheriff's  sale.  As  to 
limitation,  the  evidence  was  conflicting,  and 
we  do  not  think  the  record  authorizes  as  to 
disturb  the  Judgment  upon  that  ground.  As 
to  title  under  the  sherUTs  deed,  it  is  plain  to 
us  that  appellant  could  not  recover  upon  that 
ground.  When  tbe  levy  was  made  the  title 
to  the  land  had  passed  to  the  wife  of  1.  F. 
Cotton  in  her  separate  right  by  virtue  of  her 
husband's  deed  to  her.  If  this  deed  was 
made  In  fraud  of  the  rights  of  creditors,  it 
might  have  been  annulled  by  a  timely  action 
brought  for  the  purpose,  but  the  right  to 
annul  it  has  long  since  been  barred  by  lim- 
itation. Tbe  tmtta  of  the  entire  case  may 
be  said  to  be  tbat  tbe  appellants,  who  were 
plalndfls  below,  failed  to  show  title  in  them- 
selves, and  the  defendant  Bruce  and  those 
claiming  under  bim  showed  title  in  them- 
selves, or  title  outstanding  in  the  heirs  of 
Mrs.  J.  F.  Cotton.  So,  in  no  event,  could 
any  other  Judgment  have  been  rendered. 

It  is  unnecessary  to  notice  the  remaining 
assignments.  They  present  no  error  for  which 
tbe  Judgment  should  be  reversed.  It  is  there- 
fore in  all  things  affirmed. 

Affirmed. 

Additional  Conclusions  of  Law  and  Fact 
(Feb.   17,  1903.) 

In  response  to  the  motion  of  appellants 
for  addition  conclusions  of  facts  and  law 
we  find  tbe  following: 

On  the  lltb  day  of  August,  1883,  3.  F. 
Cotton,  for  a  recited  consideration  of  $500, 
executed  and  delivered  to  his  wife,  B.  O. 
Cotton,  a  deed  conveying  to  her  tbe  land  in 
controversy,  and  It  was  duly  placed  of  rec- 
ord on  the  same  day.  3.  F.  Cotton  testified 
tbat  tbe  consideration  for  this  deed  was  a 
debt  due  by  bim  to  bis  wife,  he  havlng- 
years  prior  to  its  date  used  some  of  her  sep- 
arate means,  and  wished  to  repay  her.  The 
deed  did  not  recite  tbat  the  land  should  be- 
come her  separate  estate.  Tbe  certificate  of 
acknowledgment  began,  "The  State  of  Texas, 
County  of  Hardin."    It  recited  tbat  it  was 
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giTen  under  the  band  and  seal  of  tbe  officer 
taking,  and  Is  signed,  "O.  O.  Lane,  C.  C.  C. 
H.  C,  by  H.  H.  Collins,  Dept"  Its  execu- 
tion was  proved  upon  the  trial  by  the  vendor, 
J.  F.  Cotton,  who  was  a  witness  in  the  case. 
This  instrument  was  adduced  in  evidence 
over  the  protest  of  appellants,  who  objected 
to  its  admission  (1)  because  it  showed  on 
its  face  that  it  was  not  aclmowledged  tte- 
fore  any  officer  authorized  by  law  to  take 
acknowledgments;  (2)  because  there  was  no 
impress  of  the  seal  of  the  officer  thereon; 
and  (3)  because  there  was  nothing  on  tbe 
face  of  the  deed  to  show  that  tbe  land  was 
paid  for  with  the  separate  means  of  tbe 
grantee,  or  that  same  was  to  become  a  part 
of  her  separate  estate,  and  that  "Watts  pur- 
chased without  notice  of  her  equity."  Ap- 
pellants' seventh  assignment  of  error.  In 
which  It  is  undertaken  to  present  these  ob- 
jections to  this  court,  Is  followed  neither 
by  proposition  nor  statement,  and  it  Is  no- 
where made  to  appear  in  appellants'  brief 
that  these  criticismn  of  the  Instrument  are 
borne  out  by  the  record.  For  these  reasons 
we  did  not  discuss  the  assignment  in  the 
main  opinion,  and  for  a  like  reason  we  do  not 
notice  It  now,  further  than  to  dispose  of  the 
effect  of  the  deed  as  evidence. 

Even  in  the  absence  of  the  testimony  of 
J.  F.  Cotton  as  to  the  purpose  of  tbe  deed, 
its  effect  would  have  been  to  place  the  title 
to  the  property  In  the  wife  In  her  separate 
right.  Story  v.  Marshall,  24  Tex.  306,  76 
Am.  Dec.  106;  Lewis  v.  Simon,  72  Tex.  475, 
10  S.  W.  554;  Frank  v.  Frank  (Tex.  Civ. 
App.)  25  S.  W.  819;  Callahan  v.  Houston,  78 
Tex.  494,  14  S.  W.  1027.  In  tbe  absence  of 
affirmative  proof  that  P.  S.  Watts,  Sr.,  bought 
at  sheriff's  sale  without  notice,  and  for  value, 
appellees  needed  the  deed  for  no  other  pur- 
pose than  to  show  title  in  Mrs.  E.  G.  Cotton 
prior  to  Watts'  purchase,  and  this  it  ef- 
fectively  did. 

On  the  isBue  of  limitation  plaintiffs  show- 
ed that  J.  R.  Bevll,  W.  G.  Wallls,  and  D.  H. 
Uart  ran  a  saw  mill  on  the  land  in  question, 
though  not  continuously,  from  December, 
1884,  until  the  spring  of  1889,  under  a  con- 
tract with  Watts,  as  owner  of  the  land.  In 
1887  W.  F.  Cotton  went  upon  the  land  under 
a  contract  with  Watts,  as  owner,  by  tbe 
terms  of  which  he  was  promised  160  acres 
thereof  when  the  title  was  perfected.  Un- 
der this  contract  W.  F.  Cotton  built  houses 
on  a  portion  of  the  land,  and  continued  to 
occupy  and  cultivate  a  portion  thereof,  and 
was  in  possession  when  the  suit  was  brought. 
He  had,  however,  within  the  eight  years 
preceding  the  suit,  made  three  attempts  to 
Sle  upon  160  acres  as  a  homestead,  and  in 
one  instance  had  notlfled  some  of  the  heirs 
of  Watts  of  his  purpose.  He  also  stated  that 
be  was  holding  only  160  acres,  and  that  for 
himself.  It  is  plain  that  the  three-years  stat- 
ute does  not  apply,  because  the  sherUTs  sale 
occurred  after  the  title  had  passed  to  the  wife 
of  B.  G.  Cotton.    Wright  v.  Daily,  26  Tex. 


731;  Snowden  v.  Bush,  68  Tex.  584,  6  8.  W. 
767.  The  five-years  statute  does  not  apply, 
because  no  deed  of  record  and  no  payment 
of  taxes  was  shown.  The  10-years  statute 
cannot  avail  appellants,  because,  since  no 
written  muniment  of  title  was  of  record, 
they  could  claim  under  the  naked  possession 
of  W.  F.  Cotton  no  more  tban  160  acres. 
Rev.  St  art  3344.  And  as  to  that  we  think 
tbe  evidence  sufficient  to  support  the  con- 
clusion of  the  trial  Judge  that  for  a  part  of 
the  time  Cotton  was  claiming  that  for  him- 
self, and  not  for  the  heirs  of  Watts,  and  that 
his  possession  under  his  claim  for  Watts 
was  not  for  a  sufficient  time  to  complete 
the  lO-years  bar.  We  do  not  deem  It  nec- 
essary, as  regards  the  action  of  tbe  trial 
court  in  setting  aside  the  Judgment  by  de- 
fault rendered  against  J.  F.  Smith,  to  add 
anything  to  what  was  said  in  the  main  opin- 
ion. The  matters  Inducing  the  court's  ac- 
tion appear  without  dispute. 

We  stated  in  the  main  opinion  tliat  P.  S. 
Watts,  deceased,  purcbased  the  land  at  sher- 
iff's sale.  This  finding  is  not  complained 
of,  but  la  not  technically  accurate.  The 
Confederate  land  scrip  which  had  been  is- 
sued to  Mary  E.  Hopkins  had  been  located 
upon  the  land  in  controversy,  but  patent  bad 
not  issued.  The  sheriff  levied  upon  and  sold 
this  scrip.  J.  F.  Cotton,  after  the  location 
of  the  scrip,  and  before  the  levy  and  sale, 
sold  and  conveyed  the  land  to  his  wife. 
There  la  no  difference,  in  legal  effect  as  the 
scrip,  when  located  and  the  land  surveyed, 
was  merged  in  the  land,  and  became  real 
estate,  and  the  deed  to  Mrs.  Cotton  passed 
the  title  to  her.  Abemathy  v.  Stone,  81 
Tex.  434,  16  S.  W.  1102;  East  T.  Dugan,  79 
Tex.  330,  16  8.  W.   273. 

We  had  not  regarded  a  fuller  finding  than 
that  contained  in  the  main  opinion  necessary 
or  useful  to  appellants'  rights,  either  on  mo- 
tion for  rehearing  or  elsewhere,  but  to  def- 
erence to  the  opinion  of  counsel  for  appel- 
lants we  have  prepared  the  above. 


W.   F.   TAYLOR   CO.,   Limited,  t.   BAINES 
GROCERY   CO.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  5, 
1903.) 

DEBTOR  AND  CREDITOR— COMPROMISE— COR- 
PORATIONS —  CONTRACTS  —  OFFICERS  —  AU- 
THORITY—RATIFICATION— BVIDBNCB— HARM- 
LESS ERROR. 

1.  Where  a  creditor  of  an  insolvent  corpora- 
tion agreed  to  advance  money  to  pay  the  cor- 
poratioo's  indebtedness  at  33V&  ceuts  on  the 
dollar,  and  to  take  in  full  satisfaction  of  its 
claim  the  property  and  other  assets  of  the  cor- 
poration, and  the  individual  notes  of  two  stock- 
holders therein  for  any  deficit  which  should  re- 
main between  the  creditor's  claim  and  the 
amount  which  should  be  realized  from  sale  of 
the  property  and  collection  of  the  ontstanding 
obligations,  such  agreement  was  a  complete  de- 
fense   to    an    action    against    the    corporation, 
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broogfat  before  all  the  outstanding  claima  had 
been  collected. 

2.  Where  an  agreement  for  the  compromise 
of  a  claim  against  a  corporation  was  made  on 
behalf  of  the  corporation  by  two  of  its  stock- 
holders, who  had  actual  management  of  its 
affairs,  and  the  corporation  ratified  and  com- 
plied with  the  terms  of  the  compromise,  the 
agreement  became  that  of  the  corporation,  and 
was  binding  on  both  parties. 

3.  The  fact  that  an  agreement  for  the  com- 
promise of  a  claim  against  a  corporation  con- 
templated the  giving  of  the  individual  notes  of 
two  of  the  stockholders  for  a  part  of  the  in- 
debtedness of  the  corporation  was  no  objection 
to  its  validity. 

4.  On   the  issne  whether  creditors  of  a  cor-  \ 
poration   had   agreed,   by   way   of   compromise,  > 
to  take  notes  of  the  corporation,  or  of  two  in-  : 
dividual  stockholders,  an  agent  of  the  creditor  ; 
had  testified  directly  that  the  agreement  was 
that  notes  of  the  corporation  should  b»  given.  ; 
In  support  of  the  contention  that  notes  of  the 
stockholders  should  be  given,  a  letter  from  one  ' 
of  them,   dated  DeceoHier  30th,   was   introdu-  { 
ced,    and   in   connection  therewith   the  witness 
was   asked   if  the   first  he  ever  heard  of  the 
claim  that  the  individual  notes  were  to  be  ac- 
cepted  was  not   about   December  31st.     Bild,  ' 
that   the   exclusion  of  this  question   was  nou-  . 
prejudicial. 

5.  Rejection  of  evidence  that  the  two  stock- 
holders were  insolvent  at  the  time  of  the  al- 
leged agreement  was  not  error,  it  being  admit-  ' 
ted  that  the  corporation  was  also  insolvent.       i 

Appeal  from  district  court,  Nacogdoches 
county;  Tom  C  Davis,  Judge. 

Action  by  the  W.  F.  Taylor  Company,  Lim- 
ited, against  the  Balnes  Grocery  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Blount  &  Oarrlsun,  for  appellant.  Oeo.  F. 
Ingrahom,  for  appellee. 

GARRETT,  C.  J.  This  was  an  action  of 
debt,  brought  by  the  W.  F.  Taylor  Company, 
I^imited,  against  the  Balnes  Grocery  Compa- 
ny. The  plaintiff  is  a  corporation  chartered 
by  the  state  of  Louisiana,  and  the  defend- 
ant Is  a  corporation  chartered  under  the  gen- 
eral law  of  the  state  of  Texas.  The  petition 
sets  out  the  cause  of  action  as  upon  a  bal- 
ance on  open  account  for  $2,345.82  for  cash, 
and  goods,  wares,  and  merchandise  furnish- 
ed tbe  defendant,  and  two  promissory  notes, 
dated  August  14,  1901,  due  respectively  No- 
vember 1  and  Noveml>er  20,  1901,  for  $512 
each.  After  some  dilatory  pleas  and  the  gen- 
eral denial,  the  defendant  pleaded  as  a  spe- 
cial defense  to  the  plaintiff's  cause  of  action 
that  the  indebtedness  sued  upon  had  been 
discharged  by  a  settlement  between  the 
plaintlir  and  defendant,  in  support  of  which 
tbe  facts  were  averred  substantially  as  fol- 
lows: That  in  October,  1901,  the  Balnes 
Grocery  Company  became  Insolvent,  and  so 
notified  Its  creditors,  and  that  a  meeting  of 
the  creditors  was  held  in  Nacogdoches  on  No- 
vember 11,  1001,  for  the  purpose  of  settling 
and  adjusting  their  claims  with  the  defend- 
ant A  list  of  creditors,  with  the  amounts 
due  each,  was  attached  to  the  petition,  and 
it  was  shown  that  the  piaiutiff  was  the  lar- 
gest creditor,  with  a  claim  amounting  to  ^,- 


241.40;  tbe  claims  of  all  the  creditors  amount- 
ing to  atK)ut  $10,000.  It  was  further  alleged 
that  the  defendant  then  had  on  hand  a  stock 
of  goods  of  the  estimated  value  of  $2,800, 
which  had  been  examined  by  the  plaintiff, 
and  that  It  bad  atoo  about  $2,000  In  notes 
and  accounts;  that  the  plaintiff,  with  full 
notice  and  a  better  knowledge  of  the  condi- 
tion of  said  assets  of  the  defendant  than  any 
other  creditor,  agreed  with  G.  S.  Balnes  and 
D.  C.  Balnes,  who  are  stockholders  of  the 
Balnes  Grocery  Company,  that,  if  the  credit- 
ors could  be  settled  with  at  35  cents  on  tbe 
dollar,  it  would  furnish  the  money  to  pay 
that  amount,  provided  the  stock  of  merchan- 
dise and  the  notes  and  accounts  aforesaid,  or 
the  proceeds  thereof,  should  be  delivered  to 
plaintiff,  and  the  said  D.  C.  Balnes  and  0.  S. 
Balnes  would  execute  to  it  tbelr  notes  for 
whatever  balance  might  be  due  upon  a  final 
settiement  of  the  matter;  that  In  pursuance 
of  such  agreement  the  plaintiff  furnished  the 
money  necessary  to  pay  off  said  claims  at 
the  rate  of  35  cents  on  the  dollar,  and  said 
claims  were  paid  and  extinguished,  and  tbe 
stock  of  merchandise  was  sold  for  cash,  and 
the  proceeds  were  delivered  to  the  plaintiff, 
and  said  notes  and  accounts  were  placed  in  the 
hands  of  a  collecting  agency,  with  instruc- 
tions to  pay  over  the  proceeds  to  the  plain- 
tiff, and  that  all  amounts  collected  had  been 
paid  to  It;  and  that  the  said  D.  C.  Balnes 
and  C.  S.  Balnes  had  always  been,  and  were 
still,  willing  to  execute  their  notes  for  the 
balance  of  plalntUTs  claim  whenever  the 
same  could  be  ascertained.  The  cause  was 
submitted  to  the  court  without  a  jury,  and 
the  tiial  resulted  in  a  judgment  In  favor  of 
the  defendant. 

The  defendant,  the  Balnes  Grocery  Com- 
pany, was  a  private  corporation  organized 
for  mercantile  purposes,  and  did  business  in 
tbe  town  of  Garrison,  Nacogdoches  county. 
C.  S.  Balnes  and  D.  C.  Balnes  were  stock- 
holders In  said  corporation,  and  the  business 
thereof  was  conducted  by  D.  C.  Balnes.  In 
October,  1901,  the  company  became  Insol- 
vent. Its  Indebtedness  amounted  to  about 
$10,000,  and  the  plaintiff  was  its  largest 
creditor,  to  whom  It  owed  $2,211.55.  It  had 
a  stock  of  merchandise  on  hand  worth 
about  $2,800,  and  there  were  notes  and  ac- 
counts due  the  company  by  customers 
amounting  to  $1,800  or  $1,900.  A  meeting  of 
the  creditors  of  the  defendant  was  held  at  its 
Instance  on  November  11,  1901,  at  which  it 
was  agreed  that  the  creditors  would  accept 
in  payment  of  their  claims  35  cents  on  the 
dollar.  Prior  to  this  meeting  the  plaintiff, 
acting  by  Its  agent,  Z.  R.  Lawhou,  agreed 
with  the  defendant,  which  was  represented 
by  C.  S.  Balnes  and  D.  C.  Balnes,  who  were 
conducting  the  business  of  defendant,  to  fur- 
nish the  money  for  the  payment  of  the  claims 
in  accordance  with  the  terms  of  the  settle- 
ment. As  found  by  the  trial  judge,  the  agree- 
ment was  as  follows:    "Plaintiff  was  to  fur- 
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nlsb  cash  enongh  to  pay  off  all  tbe  creditors 
of  defendant  at  33%  cents  on  the  dollar. 
That  defendant  was  to  turn  over  the  stock 
of  merchandise  on  hand,  and  all  notes,  ac- 
counts, and  claims  due  to  defendant,  or  the 
proceeds  of  the  same,  to  plaintiff;  the  stock 
to  be  sold,  and  the  claims  to  be  collected  by 
C.  S.  and  D.  G.  Balnea,  and,  as  the  goods 
were  sold  and  claims  collected,  the  proceeds 
thereof  to  be  delivered  to  plaint,  provided 
they  could  get  the  other  creditors  of  defend- 
ant to  accept  the  33%  cents  on  the  dollar  for 
their  claim.  After  the  stock  of  goods  had 
been  sold,  and  the  claims  collected,  and  all 
turned  over  to  plaintiff,  then  C.  S.  and  D.  0. 
Balues  were  to  give  to  plaintiff  their  Indi- 
vidual joint  note  for  whatever  amount  the 
assets  of  defendant  lacked  of  paying  plain- 
tiff one  hundred  cents  on  the  dollar  of  its 
Indebtedness  to  plaintiff,  including  the  sum 
to  be  advanced  by  plaintiff  to  pay  other  cred- 
itors the  33%  per  cent  of  their  claim,  as 
well  as  the  $2,241.55  then  owing  by  defend- 
ant to  plaintiff."  The  agreement  to  settle 
was  proved  by  oral  testimony,  but  it  was 
shown  to  have  been  reduced  to  writing  and 
signed  by  all  of  the  creditors,  including  the 
plaintiff,  except  some  of  them  whose  claims 
ag£jegated  less  than  $500.  The  arrangement 
between  Lawhon,  representing  the  plaintiff, 
and  the  Balnes  Grocery  Company,  was  con- 
cealed from  the  other  creditors,  except  A. 
Wettermark  &  C!o.,  who  accepted,  however, 
and,  at  the  request  of  Lawhon  and  OL  S. 
Balnes  and  D.  C.  Balnes,  received  the  money 
and  disbursed  it  to  the  creditors.  The  plain- 
tiff furnished  and  paid  to  A.  Wettermark  & 
Son  the  sum  of  $2,716.65,  the  amount  neces- 
sary to  pay  off  all  the  debts  of  defendant  at 
the  rate  of  85  cents  on  the  dollar,  except  the 
debt  of  plaintiff,  and  A.  Wettermark  &  Son 
paid  the  claims  as  they  were  presented.  The 
stock  of  goods  was  sold,  and  some  of  the 
notes  and  accounts  due  the  defendant  were 
collected,  and  the  proceeds,  amounting  to 
$1,583.05,  were  remitted  to  the  plaintiff  and 
accepted  by  it  The  balance  of  the  notes 
and  accounts  were  turned  over  to  a  collect- 
ing agency  at  Garrison,  with  Instructions  to 
collect  the  same  and  remit  the  proceeds  to 
the  plaintiff,  and  there  was  in  the  bands  of 
such  agency  when  the  cause  was  tried  the 
sum  of  about  $300  In  money  and  about  $1,400 
In  solvent  claims.  The  Baines  Grocery  Com- 
pany performed  their  part  of  the  agreement, 
and  C.  S.  Balnes  and  D.  C.  Balnes  both  tes- 
tified at  the  trial  as  to  their  willingness  to 
execute  their  note  for  the  balance  due  when 
it  could  be  ascertained. 

The  agreement  entered  Into  between  the 
plaintiff  and  the  defendant  for  the  advance- 
ment of  the  money  to  pay  the  amount  agreed 
on  in  compromise  of  the  claims  of  the  cred- 
itors of  the  defendant  should  be  enforced. 
By  its  terms  the  plaintiff  undertook  to  ad- 
vance for  the  use  of  the  defendant  the  sum 
of   $2,716.66,   and  to   surrender   Its   claims 


against  the  defendant  in  consideration  that 
the  defendant  would  deliver  to  it  the  stodc 
of  goods  belonging  to  the  defendant  and  the 
notes  and  accounts  due  the  defendant  by  its 
customers,  to  be  sold  and  collected,  and  the 
proceeds  paid  to  the  plaintiff,  and  credited  to 
defendant's  account  Including  the  money  ad- 
vanced, and  that  0.  S.  Baines  and  D.  C. 
Balnes  should  execute  to  plaintiff  their  note 
for  the  balance  of  the  entire  Indebtedness, 
for  which  the  plaintiff  accepted  the  promise 
of  the  said  C.  S.  Baines  and  D.  C.  Baines. 
Plaintiff  advanced  the  money  as  It  had 
agreed  to  do,  and  the  defendant  performed 
its  part  of  the  agreement  by  the  delivery  of 
the  goods  and  the  notes  and  accounts.  If, 
when  these  credits  have  been  exhausted,  C. 
S.  Balnes  and  D.  C.  Balnes  should  fail  to 
execute  their  note  for  such  balance  as  may 
remain,  the  plaintiff  would  have  a  right  of 
action  against  them  upon  their  promise.  If 
the  Judgment  of  the  trial  Judge  is  correct  it 
does  not  matter  that  he  may  have  given  a 
wrong  reason  therefor.  The  pleadings  do 
not  raise  the  issue  of  fraud,  and  evidence 
tending  to  show  fraud  by  the  plaintiff  in  the 
procurement  of  the  settlement  cannot  be  con- 
sidered in  support  of  the  Judgment  But  the 
conclusion  of  the  trial  Judge  that  the  agree- 
ment set  out  in  the  defendant's  answer,  hav- 
ing been  shown  by  a  preponderance  of  the 
evidence,  was  a  valid  defense  to  plaintUTs 
cause  of  action,  was  correct  and  authorixed 
the  Judgment  rendered.  The  first  and  second 
assignments  of  error  are  therefore  overruled. 

By  the  third  and  fourth  assignments  of  er- 
ror it  is  claimed  that  the  defendant  being  a 
corporation,  could  only  act  by  its  duly  au- 
thorized ofilcers,  and  that  it  could  not  avail 
Itself  of  the  benefit  of  the  individual  contract 
of  G  S.  Baines  and  D.  O.  Balnea.  It  was 
shown  by  the  evidence  that  the  affairs  of  the 
corporation  were  managed  by  C.  S.  Balnes 
and  D.  G.  Baines,  who  were  stockholders 
therein,  and,  in  their  capacity  as  managers 
and  agents,  they  had  authority  to  bind  the 
corporation,  which.  It  is  shown,  ratified  and 
complied  with  the  terms  of  the  contract 
There  conlcL  be  no  objection  to  the  Balnes 
Grocery  Company's  accepting  and  availing  it- 
self of  the  benefit  of  the  promise  of  C.  S. 
Balnes  and  D.  C.  Balnes  to  the  plaintiff,  aa 
Individuals,  to  pay  any  portion  of  its  debt 

Under  the  sixth  assignment  of  error,  the 
plaintiff  con^lalns  of  the  exclusion  of  the 
testimony  of  Lawhon,  offered  by  it  to  the 
effect  that  the  first  he  ever  heard  of  the  claim 
of  C.  S.  Balnes  and  D.  C.  Balnes  that  jdain- 
tiff  was  to  accept  their  indlvidnal  note  was 
about  December  81,  1901.  It  was  a  contro- 
verted fact  in  the  testimony  of  Lawhon  and 
the  Balneses  whether  or  not  the  note  should 
be  executed  by  the  corporation,  or  O.  S. 
Baines  and  D.  O.  Balnes  individually.  A  let- 
ter from  D.  O.  Balnes  to  the  plaintiff,  dated 
December  30,  1901,  put  in  evidence,  tended 
to  sustain  the  defendant's  contention,  and  In 
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tbla  oonnectlon  the  above  question  was  asked 
LAwhon.  As  Lawhon  bad  testified  that  tbe 
agreement  was  that  the  note  was  to  be  exe- 
cuted by  the  Balnea  Grocery  Company,  and 
that  he  had  at  no  time  agreed  to  take  the  In- 
dividual note  of  C.  S.  Balnes  and  D.  0. 
Balnea,  it  la  not  Ukely  that  the  exclusion  of 
the  evidence  could  have  Injured  the  plaintiff, 
even  If  It  was  admissible. 

It  waa  also  Immaterial,  If  error,  whether 
or  not  O.  S.  Balnea  and  D.  0.  Balnes  were  In- 
solvent at  the  time  of  the  settlement,  and  the 
exclusion  of  testimony  to  show  that  they 
were  Insolvent  was  not  error,  since  the 
Balnes  Grocery  Company  was  confessedly  In- 
solvent. 

None  of  the  other  assignments  require  at- 
tention. The  eighth  Is  disposed  of  by  the 
fourth,  and  the  tenth  by  the  general  conclu- 
sion In  favor  of  the  defendant. 

The  judgment  of  the  court  below  will  be 
affirmed.    Aflrmed. 


HALL  V.  LBVT  et  aL« 

(Couit  of  Civil  Appeals  of  Texas.     Jan.  81, 

1003.) 

HUSBAND    AND    WIFE>-OI7T8    TO    WIFE-COH- 

KDNITT  PROPERTY— LIABIUTT  FOR 

HUSBAND'S  DEBTS. 

L  B.  Insured  his  life  in  favor  of  his  wife, 
and  on  settlement  of  the  policy  he  eave  her 
the  amount  received  therefrom.  Thereafter 
the  firm  of  B.  &  Bro.  borrowed  the  money  from 
the  wife,  and  executed  a  note  to  her  there- 
for, and  In  part  payment  executed  deeds  to  her 
to  the  land  In  controversy.  B.  testified,  with- 
out contradiction,  that  such  fund  was  the  sep- 
arate property  of  his  wife,  and  was  osed  to 
pay  for  the  land,  and  at  the  time  the  money 
was  given  to  the  wife  he  and  the  firm  were 
solvent.  Held,  that  the  land  so  convejed  was 
not  community  property,  and  waa  not  subject 
to  B.'s  debts. 

Appeal  from  district  court,  Cooke  county; 
D.  E.  Barrett,  Judge. 

Action  by  Lee  Levy  and  others  against 
F.  Norwood  HalL  From  a  judgment  in  fa- 
vor of  plaintiffs,  defendant  appeals.  Revers- 
ed. 

Potter  ft  Potter,  for  appellant  Bobt  B. 
Cofer,  for  appellees. 

STEPHENS,  J.  AppeUeea  (plaintiffs  be- 
low) recovered  of  appellant  block  40  In  Per- 
ry's addition  to  the  dty  of  Gainesville.  Their 
title  consisted  of  a  judgment  rendered  Jime 
28,  1881,  in  favor  of  Warren  Boot  &  Shoe 
Company  against  D.  Baum  &  Bro.,  and  an 
execution  sale  thereunder,  with  sheriff's  deeds 
to  them,  dated  August  6,  1891.  Appellant's 
paper  title  consisted  of  deeds  from  B.  P. 
Bomar  and  D.  T.  Lacy  to  Bertba  Baum, 
wife  of  D.  Banm,  made  in  the  year  1889, 
and  «  deed  to  Um  from  Bertha  and  D. 
Banm,  made  November  21,  1900.  Recovery 
waa  bad  by  appellees  upon  the  ground  that 

•Rahesrlns  denied  Februnry  28,  1908,  and  writ  of 
•rror  denied  by  lupreme  court. 


the  block  of  land  In  controversy  was  the 
community  property  of  D.  Baum  and  wife. 
Bertha  Baum,  when  levied  on  and  add  aa 
such,  which  recovery  was  resisted  by  appel- 
lant upon  the  ground  that  it  was  the  sepa- 
rate property  of  Bertha  Baum.  The  testi- 
mony offered  to  sustain  this  defense  was 
that  of  D.  Baum,  which,  so  far  as  relevant 
to  this  Issue,  was  as  follows:  "Bertha  Baum 
Is  my  wife,  and  we  were  married  in  1868. 
Soon  after  I  married,  I  took  out  an  Insur- 
ance policy  on  my  life  for  ten  thousand  dol- 
lars. In  about  1885  or  1886  the  company 
that  I  took  this  policy  with  liquidated.  My 
policy  was  an  endowment  policy,  and  under 
the  laws  of  New  York  I  had  a  preference, 
and  In  1885  or  1886  they  paid  five  thousand 
dollars  on  my  ten  thousand  dollar  policy. 
The  ten  thousand  dollar  policy  was  made 
payable  to  my  wife.  Bertha  Baum.  At  this 
time  I  was  In  the  mercantile  business  In  part- 
nership with  my  brother,  doing  business  un- 
der the  firm  name  of  D.  Baum  &  Bro.  I 
turned  this  five  thousand  dollars  over  to  my 
wife.  It  was  her  money.  Not  long  after- 
wards the  firm  of  D.  Baum  ft  Bro.  borrowed 
thirty-four  hundred  dollars  of  this  money 
from  her,  and  gave  her  a  note  of  D.  Baum  ft 
Bro.  During  the  year  1888-89,  Capt  Ed 
Morris  did  business  with  us,  and  owed  us  a 
balance  in  1889  of  four  hundred  and  fifty 
dollars.  •  •  •  It  was  understood  and 
agreed  that  If  Ed  Morris  would  deed  us  block 
40,  Perry's  addition  to  the  city  of  Gainesville, 
that  we  would  mark  the  store  account  'Paid.' 
At  this  time  D.  T.  Lacy  and  E.  P.  Bomar 
were  holding  title  to  this  land  for  Ed  Morris, 
and  in  1889  D.  Ti  Lacy  and  B.  P.  Bomar 
each  executed  a  deed  conveying  lot  40  in 
Perry's  addition  to  the  city  of  Gainesville 
to  Bertha  Baum.  We  marked  the  store  ac- 
count 'Paid,'  and  entered  a  credit  of  four 
hundred  and  fifty  dollars  on  the  note  that  D. 
Baum  &  Bro.  owed  Bertha  Baum.  •  *  • 
At  the  time  this  land  was  deeded  to  my  wife 
by  D.  T.  Lacy  and  E.  P.  Bomar,  the  firm  of 
D.  Baum  &  Bro.  was  solvent  We  were  do- 
ing a  good  business,  and  we  were  in  good 
financial  shape.  We  failed  in  business  In 
1891.  I  was  solvent  from  the  time  I  married 
till  1891.  *  •  *  I  paid  the  Insurance  pre- 
miums on  this  policy  out  of  community  prop- 
erty." On  cross-examination  this  vrltness  tes- 
tified: "The  Insurance  policy  I  bad  on  my 
life  was  a  regular  twenty-year  endowment 
policy.  If  I  lived  for  twenty  years,  I  was 
entitled  to  a  settlement  under  the  provisions 
of  said  policy  in  my  lifetime.  ♦  ♦  *  In 
1885  or  1886  the  insurance  company  failed. 
I  succeeded  In  compromising  with  the  Insur- 
ance company,  and  got  five  thousand  dollars. 
Part  of  this  money  went  to  buy  our  home- 
stead—the place  where  we  are  now  living— 
and  the  balance  was  loaned  to  the  firm  of 
D.  Baum  ft  Bro.,  who  gave  their  note  to  my 
wife.  This  note  Is  now  at  my  home."  At 
this  point  the  statement  of  facts  contains  the 
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following,  on  which  much  streBB  aeems  to  be 
laid  by  appellees:  "Being  requested  by  the 
court  to  go  and  bring  the  note  into  court, 
the  witness  was  excused  to  go  and  get  tbe 
note,  but  the  witness  did  not  return  again." 
The  rest  of  the  evidence  related  to  the  Issue 
of  notice,  on  which  the  court  found  In  favor 
of  appellant;  that  Is,  that  notice  was  given 
at  execution  sale  of  Bertha  Baum's  claim 
before  appellees  purchased  the  property, 
which  finding  we  approve.  The  court  also 
found  that  D.  Baum  bad  "had  his  life  insured 
In  favor  of  Bertha  Baum,"  that  the  firm  of 
D.  Baum  &  Bro.  had  borrowed  from  Ber- 
tha Baum  the  $5,000  paid  In  liquidation  of 
the  insurance  policy,  and  that,  "in  part  pay- 
ment for  said  Indebtedness,  D.  Baum  &  Bro. 
caused  the  deeds  from  Lacy  and  Bomar, 
hereinbefore  mentioned,  to  tbe  land  In  con- 
troversy, to  be  made  to  said  Bertha  Baum," 
but  further  found  in  this  connection  that  'It 
was  not  Intended  to  give  said  land  to  said 
Bertha."  These  findings  of  fact  we  also 
adopt  The  court,  however,  "as  matter  of 
law,"  concluded  "that  the  money  realized 
upon  said  insurance  policy  was  not  the  sep- 
arate property  of  Bertha  Baum,  but  that  It  was 
community  property  of  said  D.  Baum  and 
Bertha  Baum,"  and  upon  this  ground  rendered 
judgment  for  the  plaintiflls  below.  But  In 
this  we  think  there  was  error.  The  court 
seems  to  have  accepted  as  credible  the  testi- 
mony of '  D.  Baum,  quoted  above,  which, 
when  so  accepted,  clearly  shows,  we  think, 
that  the  property  in  controversy  was  paid 
for  with  the  separate  funds  of  Bertha  Baum. 
The  decision  of  the  case  does  not  depend 
alone  upon  the  character  and  effect  of  the 
Insurance  policy;  for.  In  addition  to  having 
"his  life  Insured  In  favor  of  Bertha  Baum," 
as  found  by  the  court,  D.  Baum  delivered  the 
proceeds  of  the  liquidated  policy  to  her,  and 
afterwards  borrowed  the  same  from  her,  ex- 
ecuting a  note  of  the  firm  payable  to  her,  in 
part  payment  of  which  the  lot  in  controversy 
was  conveyed  to  her.  The  insurance  fund 
was  thus  clearly  treated  by  D.  Baum  as  be- 
longing to  his  wife  long  before  any  rights  of 
creditors  Intervened,  and  we  see  no  escape 
from  the  conclusion  that  what  he  did  in  the 
premises  amounted  to  a  gift  of  this  fund  to 
her,  both  principal  and  Interest  Martin 
Brown  Company  v.  PeiTlll,  77  Tex.  199,  13 
S.  W.  975;  Hall  v.  HaU,  52  Tex.  294,  86 
Am.  Rep.  725. 

The  Judgment  Is  therefore  reversed,  and 
here  rendered  for  appellant 


WESTERN  UNION  TEL.  CO.  t.  WALLER.* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  81, 

1903.) 

TESLBORAPH     COMPANY— NEOUaBNCB-DBLAT 

IN  DBLIVBRINO  MBSSAOB-DAMAaBS 

—BVIDKNCE— CONTRACT. 

L  In  an  action  for  negligent  failure  to  deliv- 
er a   telegram   addressed  to   plaintiff  reading, 

*Rehearlng  dentad  Vebruorjr  U,  UOS. 


"Come  at  once.  Mamma  dangerously  sick,"  un- 
til too  late  to  enable  him  to  reach  his  mother's 
bedside  before  her  death,  evidence  that  the  re- 
lations between  him  and  his  mother  were  more 
than  ordinarily  affectionate,  and  that  she  fre- 
quently called  for  him;   was  properly  admitted. 

2.  Where  a  telegram  was  delivered  to  the  tel- 
egraph company  iu  Texas,  to  be  transmitted  to 
a  person  in  tbe  Indian  Territory,  the  rights  of 
the  parties  and  rule  of  damages  are  to  be  de- 
termined by  the  laws  of  Texas,  though  the 
breach  of  the  contract  occurred  in  the  Indian 
Territory. 

3.  Where,  in  an  action  for  negligent  delay  in 
the  delivery  of  a  telegram,  it  appears  that  on 
inquiry  at  the  hotel  the  messeuBcr  boy  of  the 
telegraph  company  was  referred  to  a  certain 
person  as  one  who  could  give  information  as 
to  where  to  find  the  plaintiff,  the  admission  of 
the  testimony  of  such  person  that,  had  inquiry 
been  made  of  him  he  could  and  would  have 
stated  where  plaintiff  was  to  he  found,  was  not 
error. 

Error  from  district  cooit.  Wichita  county; 
A.  H.  Carrlgan,  Judge. 

Action  by  A.  H.  Waller  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  In  favor  of  plaintUT,  defendant 
brings  error.    Aflirmed. 

Geo.  H.  Fearons,  Mathis  &  Barwlse.  and 
Chas.  C.  Huff,  for  plaintiff  in  error.  Mont- 
gomery &  Hughes,  for  defendant  in  error. 

CONNER,  C.  J.  Appellant  appeals  from  a 
Judgment  in  favor  of  appellee  in  the  sum  of 
$808  aB  damages  for  a  failure  to  transmit 
and  deliver  with  due  diligence  the  following 
telegram:  "H.  A.  Waller,  Care  Some  Hotel. 
Duncan,  I.  T.:  Come  at  once.  Mamma  dan- 
gerously sick.  R.  H.  Waller."  The  telegram 
was  delivered  to  appellant's  agent  at  Jacks- 
boro,  Tex.,  for  appellee's  benefit  about  4 
o'clock  p.  m.  on  March  23,  1901,  and  was 
not  delivered  to  appellee  until  some  time  the 
next  day,  when  it  was  too  late  to  enable  him 
to  reach  his  mother's  Iiedslde  until  after  her 
death. 

Error  is  assigned  to  the  action  of  tbe  court 
in  admitting,  over  the  objections  that  It  was 
immaterial  and  prejudicial,  the  testimony  of 
R.  H.  and  W.  R.  Waller,  appellee's  brothers, 
to  tbe  effect  that  the  relation  between  ap- 
pellee and  bis  mother  was  more  than  or- 
dinarily affectionate,  and  that  the  mother, 
prior  to  her  death,  frequently  called  for 
him,  saying,  "Harvey,  why  don't  yon  come 
to  me?"  This  expressed  desire  of  his  moth- 
er was  communicated  to  appellee  after  his 
arrival  in  Jacksboro,  soon  after  her  decease 
The  decisions  in  this  state  perhaps  do  not 
make  it  very  clear  that  this  character  of  tes- 
timony Is  admissible,  but  in  their  present 
condition  we  hardly  feel  Justified  In  sus- 
taining the  assignments  relating  thereto. 
While  perhaps  not  necessary  for  decision, 
our  Supreme  Court  In  Telegraph  Company 
V.  Lydon,  82  Tex.  366,  18  S.  W.  701.  very 
plainly  say  that  evidence  that  appellee  In 
that  case  "was  his  mother's  favorite  child" 
was  not  objectionable  on  the  ground  that  it 
"Indicated  what  the  mother's  feelings  were, 
which  was  not  the  issue  being  tried."    Un> 
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der  the  twentieth  and  twenty -first  assign- 
ments of  error  in  the  case  of  Telegraph  Oom- 
pany  v.  Taylor  (Tex.  CIt.  App.)  63  S.  W. 
1076,  It  was  urged  before  us  that  the  court, 
"over  the  objection  of  the  defendant,  should 
not  allow  the  plaintiff  to  plead  or  prove 
that  8i>eclally  strong  ties  of  parental  and 
filial  love  existed,  in  the  absence  of  a  charge 
that  defendant,  in  undertaking  the  service, 
had  notice  of  such  extra  ties  of  love."  While 
not  noticed  in  our  opinion,  the  assignments 
and  propositions  were  overruled,  and  writ  of 
error  thereafter  refused.  We  are  not  ad- 
vised, however,  whether  this  particular  rul- 
ing was  complained  of  in  the  Supreme  Court, 
or  of  the  ground  or  grounds  upon  which  the 
writ  of  error  was  refused.  In  the  case  of 
Telefo^ph  Company  v.  Svans  (Tex.  Civ. 
App.)  21  S.  W.  266,  it  was  alleged  that  a  son, 
before  liis  death,  frequently  called  for  his 
mother,  who  sued,  and  expressed  desire  to 
talk  with  her.  While  perhaps  not  strictly 
necessary  to  the  ruling,  tills  court.  In  dis- 
posing of  the  demurrer  to  such  allegation, 
say,  "We  are  not  prepared  to  say  that  the 
jury  would  not  be  authorized  to  conclude 
tliat  the  anguish  alleged  would  be  Increased 
by  the  knowledge  that  her  son  wished  to  see 
her,  and  was  unable  to  do  so."  It  has  been 
often  held  that  a  telegram  of  the  character 
hi  ijnestion  affects  the  telegraph  company 
with  notice  of  the  relationship  existing  be- 
tween the  parties  named.  Telegraph  Com- 
pany V.  Adams,  76  Tex.  632,  12  S.  W.  857, 
6  L.  R.  A.  844,  16  Am.  St  Rep.  920;  Tele- 
graph Company  v.  Moore,  76  Tex.  66,  12  8. 
W.  949,  18  Am.  St  Rep.  26.  The  whole  In- 
cludes all  of  its  parts,  and  the  telegraph 
company,  having  notice  of  the  relationship, 
sbonld  anticipate  its  naturally  varying 
forms.  A  natural  and  probable  consequence 
of  the  relation  of  mother  and  son  is  that  the 
relatfonship  between  them  should  be  one  of 
the  most  affectionate  known  to  humanity, 
and  that  a  conscious  dying  mother  should 
have  and  express  an  intense  desire  to  see 
an  absent  son;  and  of  all  this,  we  think,  no- 
tice must  be  imputed  to  appellant  from  the 
very  terms  of  the  message.  The  language 
objected  to  In  this  case  tending  to  show  the 
tender  feeUng  existing  between  mother  and 
son  was  not  more  forceful  than  the  natural 
inferences  arising  from  the  known  facts.  It 
seems  unreasonable  to  require  that  degrees 
in  affection  and  desire  must  be  described  in 
a  telegram  in  order  to  affect  the  transmit- 


ting agent  with  notice  of  mere  natural  and 
probable  consequences  of  a  failure  to  fulfill 
its  obligation  to  transmit  and  deliver  with 
due  diligence.  Nor  do  we  think  the  case 
of  Telegraph  Company  v.  Stiles,  89  Tex. 
315,  34  S.  W.  438,  so  earnestly  urged  in  be- 
half of  appellant,  necessarily  conflicts  with 
the  foregoing  views.  The  Stiles  Case  is  dis- 
tinguishable from  this  in  that  it  was  held 
that  the  evidence  there  offered  in  no  way 
tended  to  establish  affection  on  the  part  of 
the  sister,  but,  on  the  contrary,  tended  to 
show  unnatural  ill  feeling  on  the  part  of  the 
dying  brother  that  could  not  have  been  an- 
ticipated by  the  telegraph  company,  and  it 
was  this  feature  that  was  stressed  in  the 
opinion.  In  the  case  before  us  we  think,  as 
stated,  that  the  contrary  is  true;  that  is. 
that  the  testimony  here  objected  to  was  but 
evidence  of  natural  and  probable  circum- 
stances attending  the  relationship  between 
appellee  and  his  mother  that  should  reason- 
ably have  been  anticipated  from  the  terms 
of  the  message. 

The  remaining  assignments  require  but 
brief  notice.  The  contention  that  mental  an- 
guish is  not  an  element  of  damages  because 
not  so  by  the  laws  of  the  Indian  Territory, 
where  the  delivery  was  made,  is  no  longer 
an  open  question  in  this  court  See  Tele- 
graph Company  v.  Cooper  (Tex.  Civ.  App.) 
69  S.  W.  427. 

The  testimony  of  A.  A.  Robinson  to  the 
effect  that,  had  inquiry  been  made  of  him  in 
Duncan,  he  could  and  would  have  stated 
where  appellee  was  to  be  found,  was  rele- 
vant on  the  issue  of  negligence  in  delivery; 
It  otherwise  appearing  that  upon  Inquiry 
at  the  hotel  the  messenger  boy  was  referred 
to  1dm  as  the  person  who  could  give  such 
information. 

The  evidence  failed  to  raise  the  issue  of 
contributory  negligence,  and  the  court  in  the 
general  charge  correctly  defined  appellant's 
duty  In  the  premises,  and  as  a  whole  other- 
wise properly  submitted  the  issues. 

The  evidence,  in  our  Judgment,  establish- 
es negligence  in  delivery  as  alleged,  and 
tends  to  show  that,  had  due  diligence  been 
used,  appellee  could  and  would  have  reached 
his  mother  before  her  death.  We  also  feel 
unable  to  declare  the  verdict  excessive,  and, 
having  found  no  reversible  error,  and  believ- 
ing, as  we  do,  that  the  material  allegations 
of  appellee's  petition  are  sufBdently  support- 
ed by  the  evidence,  the  Judgment  is  afBrmed. 
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HIIiLEBRANDT  et  aL  v.  DBVINB  et  aL* 

(Oourt  of  Civil  Appeal!  of  Texaa.     Feb.  9, 

1908.) 

8CB00L8— BLBOnON  OF  TRUSTaBS-STATUnU 

— TIUB  FOR   BIiBCTION— STATDTORT 

CONSTRUCTION. 

L  Acta  Feb.  21, 1900,  c.  7,  J  10,  provided  that 
any  town  or  village  wbicli  might  desire  to  incor- 
porate for  school  purposes  could  apply  to  the 
county  judge  for  vie  organization  of  an  Inde- 
pendent school  district,  as  provided  by  general 
statutes,  and  for  the  election  of  a  board  of  trus- 
tees. Section  1  enacted  that  there  should  be 
elected  on  the  first  Saturday  in  May,  1900,  in 
each  independent  school  district,  "subject  to  the 
exceptions  hereinafter  named,"  seven  trustees, 
etc.  The  statute  exempted  from  its  operation 
the  cities  of  Dallas  and  Ft.  Worth,  and  those 
which  had  chosen  their  trustees  by  appoint- 
ment of  the  city  council  or  board  of  aldermen 
und^  Hev.  St.  art.  4018.  Prior  to  such  statute 
the  law  required  school  trustees  to  be  elected 
on  the  first  Saturday  in  June,  and  the  election 
of  trustees  was  by  Rev.  St.  arts.  3994,  3999,  at 
an  election  subsequent  to  that  at  which  the  in- 
corporation was  determined.  Held,  that  the 
election  of  trustees  for  the  first  time  was  re- 
quired to  be  held  at  the  same  time  that  the 
question  of  incorporation  was  voted  on,  such 
election  faliius  within  the  exception  made  in 
section  1. 

Appeal  from  district  conrt,  HarrlB  county; 
Wm.  H.  Wilson,  Judge. 

Suit  by  L.  Hillebrandt  and  others,  as  trus- 
tees of  common  school  district  No.  26,  Hai^ 
ris  county,  Tex.,  against  Joseph  Devlne  and 
otbcn,  as  trustees  of  the  Independent  school 
district  of  Chaneyrllle.  From  a  Judgment  in 
favor  of  defendants,  complainants  appeal 
Affirmed. 

W.  J.  Howard,  for  appellants.  Dan  H. 
Triplett  and  Coleman  &  Abbott,  for  appellees. 


OARRE3TT,  O.  J.  This  action  was  brought 
In  the  district  court  of  Harris  countr  In  the 
Fifty-Fifth  Judicial  district  October  30,  1902, 
by  £i.  Hillebrandt  and  Robert  Ward,  as  trus- 
tees of  common  school  district  No.  25,  Har- 
ris coonty,  Tex.,  and  Bva  Harrell,  a  teacher 
employed  by  said  trustees  to  teach  the  Cba- 
neyville  school  in  said  district,  against  Jo- 
seph Devlne,  H.  E.  Deterlng,  H.  Werner, 
John  Mann,  J.  S.  Williams,  J.  H.  McNew,  and 
G.  Hochmutb,  who  were  acting  as  trustees  of 
the  independent  school  district  of  Chaney- 
ville,  and  J.  H.  Crawford,  whom  such  trus- 
tees had  employed  to  teach  said  school,  to 
enjoin  defendants  from  interfering  with  the 
plaintiffs  in  the  control  and  management  and 
possession  of  said  school  and  the  property 
belonging  thereto,  and  praying  Judgment  for 
such  possession  and  control,  and  that  the 
county  superintendent  of  schools  be  restrain- 
ed from  making  an  apportionment  of  part 
of  the  school  fund  of  said  common  school 
district  to  said  independent  school  district. 
As  presented  by  the  pleadings  and  evidence, 
the  question  before  the  court  was  the  validl- 

*Reh«aiiog  denied,  and  writ  at  error  denied  by  su- 
preme court  March  12,  1903. 


ty  of  the  election  of  tbe  defendants,  except 
Crawford,  as  trustees  of  tiie  independent 
school  district  of  tbe  town  of  Ghaneyvllle. 
which  had  been  a  part  of  tbe  common  school 
district  No.  25,  and  bad  recentiy  voted  to  be- 
come incorporated  as  a  town  toe  school  pur-' 
poses  only,  the  trustees  having  been  voted 
for  at  the  same  election  at  which  the  ques- 
tion of  Incorporation  was  submitted.  The 
case  was  tried  to  the  court  without  a  Jnry, 
and  resulted  in  a  Judgment  in  favor  of  the 
defendants  sustaining  the  validity  of  their 
election  as  trustees  and  employment  as  teach- 
er. Tbe  plaintiffs  Hillebrandt  and  Ward  are 
the  trustees  of  common  school  district  No. 
26  of  Harris  county,  which,  on  July  23.  1902. 
included  within  its  limits  the  town  of  Cha- 
neyrllle. On  said  date,  on  tbe  application  of 
the  citizens  of  said  town,  the  county  Jadge 
of  Harris  county  ordered  an  election  to  be 
held  at  the  scboolhouse  therein  on  August 
20,  1902,  to  determine  whether  the  Inhabit- 
ants of  said  town,  embracing  a  definite  por^ 
tlon  of  the  territory  of  said  common  school 
district  No.  26,  and  Including  the  Chaneyrllle 
scboolhouse,  should  become  incorporated  as 
a  town  for  free  scbool  purposes  only,  and  at 
the  same  time  and  place  to  elect  seven  trus- 
tees for  said  independent  district  should  the 
same  be  Incorporated.  An  election  was  held 
as  ordered,  and  a  majoi^jty  of  the  votes  cast 
were  in  favor  of  Incorporation,  and  of  the 
said  Devlne,  Deterlng,  Werner,  Mann,  Wil- 
liams, McNew,  and  Hochmuth  as  trustees; 
and  on  August  22,  1902,  the  county  Judge  de- 
clared said  territory  to  be  Incorporated  as  the 
Independent  school  district  of  Cbaneyville, 
and  the  commissioners'  court  declared  tbe 
said  Devlne,  Deterlng,  Werner,  Mann,  Wil- 
liams, McNew,  and  Hochmuth  duly  elected 
as  trustees  of  said  district,  and  they  there- 
upon took  possession  of  the  school  of  Chan^- 
vllle  and  of  the  schoolhouse  and  property  be- 
longing thereto,  employed  the  defendant 
Crawford  as  teacher,  and  have  since  had  pos- 
session and  control  of  said  school  and  proper- 
ty, against  the  protest  of  tbe  plaintiffs.  The 
matter  in  controversy  was  submitted  to  tbe 
state  superintendent  of  public  instruction  on 
appeal  to  him,  and  the  validity  of  the  election 
of  the  defendant  trustees  was  sustained  by 
that  officer;  and  on  further  appeal  to  the 
state  board  of  education  his  decision  was  af- 
firmed. It  was  agreed  by  the  parties  that  the 
rights  of  the  teachers  depend  upon  the  validi- 
ty of  the  election  of  the  trustees.  Section  10 
of  chapter  7  of  the  Laws  of  the  First  Called 
Session  of  tbe  Twenty-Sixth  Legislature,  ap- 
proved February  21,  1900  (Laws,  p.  18),  Is  as 
follows:  "At  any  time  hereafter  It  shall  be 
lawful  for  any  town  or  village,  which  may 
desire  to  incorporate  for  school  purposes  only, 
to  make  application  to  the  county  Judge  for 
the  organization  of  an  Independent  school 
district,  as  provided  for  by  the  general  stat- 
utes governing  such  cases,  and  for  the  elec- 
tion of  a  board  of  trustees,  as  provided  In 
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thla  act,  and,  on  receipt  of  sucli  application. 
It  Bball  be  the  dnty  of  the  cotmty  ludge  to 
proceed  as  required  in  section  S  of  this  act." 
Prior  to  the  passage  of  this  act  the  election 
of  school  trostees  of  a  town  incorporating 
as  an  independent  school  district  was  held 
at  an  election  subsequent  to  the  election  at 
whlcb  the  qoestlon  of  incorporation  was  de- 
termined. ReT.  St  arts.  39M,  8999.  There 
was  also  In  force  a  law  requiring  elections 
for  school  trustees  to  be  held  on  the  first  Sat- 
urday in  June.  Rev.  St.  art  3953.  And  It 
is  said  in  argument  that  the  election  for  the 
first  trustees  under  the  law  as  it  was  before 
the  passage  of  the  act  of  the  Twenty-Sixth 
Legislature  could  only  have  been  held  on  the 
first  Saturday  In  June,  and  that  by  analogy 
the  first  election  of  trostees  under  the  present 
law  must  be  held  on  the  first  Saturday  In 
Kay.  But  that  is  begging  the  question.  The 
present  law  was  passed  for  the  purpose  of 
providing  a  uniform  method  for  the  election 
of  school  trustees,  subject  to  the  exceptions 
therein  named.  In  order  to  make  the  ap- 
plication of  the  law  general,  It  was  necessary 
to  provide  for  all  elections.  Including  first 
elections,  when  Independent  school  districts 
are  to  be  formed.  Section  10  of  the  law 
makes  such  provision,  and  requires  the  coun- 
ty Judge  to  order  an  election,  to  be  conducted 
In  accordance  with  section  3,  upon  applica- 
tion of  the  inhabitants  of  the  proposed  dis- 
trict for  the  purpose  of  determining  the  ques- 
tion of  incorporation  and  the  election  of  a 
board  of  trustees.  Only  one  application  and 
one  order  Is  contonplated  by  the  law.  This 
construction  la  borne  out  by  section  3,  which 
provides  that  the  county  Judge  shall  order 
the  first  election  required  to  be  held  under 
the  act  and  that  all  subsequent  elections 
sboold  be  ordered  by  the  board  of  trustees. 
It  Is  the  usual  constitutional  method  for  the 
qnestlons  of  organisation  and  the  election  of 
offlcers  to  be  submitted  to  the  people  at  the 
same  time,  and  no  Inference  can  be  indulged 
against  the  construction  that  both  quesUons 
were  required  to  be  submitted  at  the  same 
time  on  the  ground  that  no  officers  could  be 
elected  until  the  incorporation  bad  been  de- 
termined upon.  It  la  contended  by  counsel 
for  appellants  that  a  proper  construction  of 


the  law  would  give  force  to  the  provision  that 
it  should  be  lawful  "at  any  time  hereafter" 
for  any  town  or  village  to  incorporate  for 
school  purposes  by  permitting  the  election  to 
be  held  only  for  the  purpose  of  determining 
tlie  question  of  incorporation  at  any  time, 
and  requiring  the  election  for  trustees  to  be 
held  on  the  first  Saturday  in  Hay.  This  Is 
sought  to  be  enforced  by  the  argument  ab 
Inconvenientl  that  no  apportionment  of  the 
school  fund  could  be  made,  the  law  making 
no  provision  for  a  scholastic  census  for  the 
purpose.  But  this  objection,  as  well  as  oth- 
ers, seems  to  be  met  by  article  2038d  of  the 
Revised  Statutes,  which  confers  auth(»lty  on 
the  state  superintendent  of  public  Instruc- 
tion to  jHnvlde  rules  for  the  conduct  of  the 
schools.  A  proper  construction  of  the  law 
would  require  the  terms  of  the  trustees  elect- 
ed at  the  incorporation  of  the  district  to  be 
determined  and  expire  at  the  succeeding  gen- 
eral elections,  as  they  would  had  they  been 
elected  at  such  election.  No  other  constmc- 
tion  can  be  given  to  section  10  of  the  law 
than  that  the  election  of  trustees  Is  required 
to  be  held  at  the  same  time  that  the  question 
of  Incorporation  la  voted  upon,  and  that  such 
election  falls  within  the  exception  made  In 
section  1,  providing  that  the  election  for 
trustees  shall  be  held  on  the  first  Saturday  in 
May,  subject  to  the  exceptions  named  in  the 
act  It  Is  contended  that  It  Is  obvious  that 
the  exceptions  named  are  only  of  the  cities 
of  Ft  Worth  and  Dallas;  but  by  reference 
to  section  9  it  will  be  seen  that  towns  and 
cities  are  excepted  also  whlcb  have  chosen 
their  trustees  by  appointment  of  the  city 
council  or  board  of  aldermen  under  the  pro- 
visions of  article  4018  of  the  Revised  Stat- 
utes. The  act  of  1900.  under  consideration, 
repealed  all  laws  In  conflict  therewith,  and 
it  Is  clear  that  in  providing  for  the  incorpora- 
tion of  towns  as  independent  school  districts 
the  board  of  trustees  for  such  districts  Is  re- 
quired to  be  elected  at  the  same  time  that 
the  election  on  the  question  of  incorporation 
Is  held.  That  the  town  of  ChaneyvlUe  was 
Incorporated  is  not  denied.  The  defendant 
trustees  were  elected  at  the  same  time,  and 
their  election  Is  valid. 
The  Judgmmt  will  be  affirmed.    Affirmed. 
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KNOEDLBR  et  al.  t.  TEEGARDBN. 

(Court  of  Appeals  of  Kentucky.      Feb.  26, 

1903.) 

ASSIGNEE  FOR  THE  BENEFIT  OF  CREDITORS— 

DISCHAROEJ— JURISDICTION    OF 

COUNTY  COURT. 

1.  Ky.  St.  i  93,  providing  that  an  assignee 
for  the  benefit  of  creditors  may  move  tlie 
connty  court  for  his  discharge,  and  shall  cause 
notice  to  be  given  of  his  application,  and  at  the 
second  regular  term  held  after  the  motion  is 
entered  the  court,  on  proof  of  notice,  shall  dis- 
charge the  assignee,  does  not  authorize  the 
<:ounty  court  to  hear  and  grant  a  motion  for  the 
discharge  of  an  assignee  on  the  day  it  ia  en- 
tered. 

Appeal  from  circuit  court.  Bracken  county. 

"Not  to  be  offlclally  reported." 

Action  by  L.  P.  Knoedler  and  others 
against  JefC  Teegarden,  assignee  of  the  firm 
of  Teegarden  &  Bonfleld.  From  an  order 
Bustalniug  a  demurrer  to  the  petition,  plain- 
tiffs appeal.    Kereraed. 

John  B.  Clarlie,  for  appellants.  W.  A. 
Byron,  for  appellee. 

HOBSON,  J.  The  firm  of  Teegarden  ft 
Bonfleld,  in  Braclcen  county,  made  a  deed  of 
assignment  on  March  6,  1894,  to  appellee, 
Jeff  Teegarden,  of  all  their  property  for  the 
benefit  of  their  creditors.  He  qualified,  and 
proceeded  with  the  administration  of  his  trust 
until  October  12,  1806,  when  he  appeared  in 
the  county  court,  and  on  his  motion  was  dis- 
charged as  assignee,  and  released  from  all 
further  liability  on  account  of  the  trust  On 
October  12,  1899,  appellants,  who  were  cred- 
itors of  Teegarden  &  Bonfield,  filed  this  suit, 
setting  out  their  debts,  which  had  been  duly 
proven  up,  and  alleging  that  but  little  or 
none  of  them  had  been  paid;  that  the  order 
of  the  county  court  discharging  the  assignee 
was  void;  that  since  it  was  made  he  bad  col- 
lected other  moneys  belonging  to  the  estate, 
which  be  had  not  distributed;  that  there  was  a 
large  amount  of  the  property  in  bis  hands 
as  assignee,  which  he  ba<f  not  accounted  for, 
and  which  was  more  than  sufficient  to  pay 
all  the  debts  In  full;  that  be  had  made  no 
settlement  of  his  accounts  in  the  county 
court,  and  that  the  order  of  the  county  court 
discharging  him  was  obtained  by  fraud.  The 
circuit  court  sustained  a  demurrer  to  the  pe- 
tition. 

The  only  question  we  deem  It  necessary  to 
notice  is  as  to  the  validity  of  the  order  of  the 
county  court  discharging  the  assignee.  On 
October  12,  1806,  this  motion  was  entered: 
"Now  comes  Jeff  Teegarden,  as  assignee  of 
Teegarden  &  Bonfield,  and  moves  the  court 
to  release  him  from  any  further  responsibil- 
ity as  such  assignee,  for  the  reason  that  the 
longer  keeping  open  of  said  assignment  will 
result  in  expenses  to  pay  which  there  1b  no 
money  on  hand,  and  the  assignee  has  paid 
out  aU  the  money  that  came  to  his  hands." 
On  the  same  day  the  court  made  this  order: 
"This  day  Jeff  Teegarden  came  personally 
Into  court,  and  adduced  proof  showing  the 
publication  aa  by  law  required  of  bis  ap- 


plication to  be  discharged  as  assignee  of  Tee- 
garden ft  Bonfleld.  It  is  therefore  ordered  thai 
the  motion  herein  be  sustained,  and  that  the 
said  Jeff  Teegarden  be  discharged  from  his 
trust  as  assignee  aforesaid,  and  released  from 
all  liability  on  account  thereof."  This  order 
was  entered  by  virtue  of  section  93,  Ky.  St: 
"The  assignee  may,  when  he  becomes  satis- 
fled  that  It  is  no  longer  to  the  Interest  of  the 
estate  to  keep  the  assignment  open,  move 
the  county  cowt  to  discharge  him  from  the 
trust  and  release  him  from  all  liability  on 
account  thereof,  and  he  shall  cause  notice  to 
be  published  In  four  issues  of  some  newspa- 
per published  in  the  county,  if  any;  if  nut 
by  notice  posted  at  the  court  house  door  for 
at  least  four  weeks,  of  his  application  to  be 
discharged;  and  at  the  second  regular  term 
of  the  county  court  held  after  the  motion 
Is  entered  the  court  shall  upon  proof  that  the 
required  notice  was  given,  enter  an  order 
discharging  the  assignee  from  lila  trust  and 
releasing  him  from  all  liability  on  account 
thereof,  unless  objection  is  made;  U  objec- 
tion is  made,  the  court  shall  hear  the  seme 
and  make  such  orders  as  are  proper."  This 
Is  a  special  proceeding,  and,  to  be  valid,  must 
be  strictly  In  accordance  with  the  statutory 
requirements.  It  will  be  observed  that  the 
statute  requires  the  motion  to  be  entered  in 
the  county  court  and  notice  given  of  the  mo- 
tion, and  then  at  the  second  regular  term  of 
the  county  court  held  after  the  motion  is 
entered  the  court  shall,  upon  proof  that  the 
necessary  notice  was  given,  enter  an  order 
discharging  the  assignee,  if  no  objection  is 
made.  The  purpose  of  requiring  the  delay 
until  the  second  regular  term  of  the  county 
court  after  the  motion  is  entoed  is  to  give 
the  creditors  an  opportunity  to  learn  of  the 
.proceedings,  and  determine  what  course  to 
■'ollow.  In  this  case,  on  the  same  day  the 
motion  was  entered,  the  court  heard  the  mo- 
tion and  discharged  the  assignee.  This  it  had 
no  jurisdiction  to  do.  Its  Jurisdiction  in  the 
premises  is  special,  and  the  order  in  question, 
not  being  within  Its  Jurisdiction,  was  void. 
We  are  therefore  of  opinira  that  the  court 
erred  In  sustaining  the  demurrer  to  the  peti- 
tion. 

Judgment  reversed,  and  cause  remanded 
ror  further  proceedings  consistent  herewith. 


DTTPOySTER  et  al.  t.  FT.  JEFFERSON 
IMP.  CO. 

(Court  of  Appeals  of  Kentucky.      Veb.   26, 
1903.) 

UBN8— ENFORCBMBNT— RBCEIVKR  PENDENTS 
LITE. 

1.  Civ.  Code  Prac.  (  298,  provldea  that  if,  on 
the  motion  of  any  party  to  an  action,  he  shows 
that  he  has  a  lien  on  any  inroperty  which  is  in 
danger  of  being  materially  injured,  the  court 
may  appoint  a  receiver.  In  a  proceeding  to  en- 
force a  lien  on  a  three-eighths  interest  In  land. 
It  appeared  that  the  lien  would  probably  not  be 
satisfied  by  the  sale  of  such  interest,  and  also 
that  the  owners  of  the  other  five-eighths  inter- 
est, who  were  in  possession  of  the  whole  tract. 
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were  cnttfaiK  and  removinK  valnable  timber  from 
the  land.  Held,  that  it  waa  proper  to  appoint 
•  receiver  for  the  timber  land  by  an  order  pro- 
yidin?  that  the  owners  of  the  five-eighths  Inter- 
at  should  remain  in  poasession  of  the  land  In 
caltivation,  and  shoold  be  entitled  to  remove 
from  the  timber  land  firewood,  fence  poats,  and 
timber  for  repairs. 

Appeal  from  drcnlt  court,  Ballard  connty. 

"Xot  to  be  ofBclally  reported." 

Action  by  the  Ft  Jefferson  Improrement 
Company  against  J.  B.  Dnpoyster  and  others 
to  enfoirce  a  lien  against  certain  realty. 
From  an  order  appointing  a  receiver  pendente 
lite,  defendants  appeal.    Affirmed. 

For  former  opinions,  see  51  S.  W.  810,  and 
66  S.  W.  1018. 

Geo.  W.  Reeves  and  Jno.  W.  Ray,  for  ap- 
pellants. 3.  M.  Kichola  A  Son  and  F.  H. 
Snllivan,  for  appellee. 

PAYNTBR,  J.  This  is  the  tiiird  time  tbis 
case  has  been  appealed  to  tbis  court.  The 
sole  question  here  Is,  did  the  court  err  In 
appointing  a  receiver?  As  the  record  now 
stands,  the  appellee.  Ft.  Jefferson  Improve- 
ment Company,  is  asserting  a  lien  on  three- 
eighths  of  the  land,  and  claiming  sucb  in- 
terest as  belongs  to  J.  C.  Dnpoyster.  This  is 
subject  to  a  certain  mortgage  Hen.  Flve- 
elghtbs  of  the  land  is  owned  by  3.  B.  Dnpoy- 
ster and  Mrs.  Edwards.  The  appellants  were 
in  possession  of  the  whole  tract,  several 
hundred  acres  of  which  is  fenced  and  in  cul- 
tivation; and  the  evidence  Is  tbat  tbe  appel- 
lant J.  G.  Dnpoyster,  so  far  as  he  could  as 
the  agent  of  the  co-appellants,  was  selling 
and  removing  some  of  the  valuable  timber 
from  tbe  land;  but  the  evidence  Is  that  the 
land  In  cultivation  is  being  improved  by 
appellants  by  building  bams,  fences,  etc. 
Upon  tbis  showing,  the  court  made  tbe  fol- 
lowmg  order,  namely:  "This  day  the  mo- 
tion of  tbe  Ft.  Jefferson  Improvement  Com- 
pany against  J.  C.  Dnpoyster,  Mrs.  K.  S. 
Dupoyster,  Jo  B.  Dnpoyster,  and  Dalva  D. 
and  J.  P.  Edwards,  coming  on  for  trial 
upon  tbe  notice  and  affidavits  filed  herein, 
and  it  appearing  tbat  the  snid  parties  arc 
wrongfully  cutting  and  selling  valuable  tim- 
ber off  of  the  land  in  controversy  in  this 
action,  the  court  being  sufficiently  advised, 
and  It  appearing  that  the  said  Ft.  Jefferson 
Improvement  Company  is  entitled  to  tbe  re- 
lief sought,  it  is  therefore  ordered  and  ad- 
Judged  that  Geo.  M.  Woodward,  tbis  court's 
nmster  commissioner  and  receiver,  be,  and 
Is  hereby,  appointed  receiver  In  this  action, 
and  tbe  said  J.  C,  Jo  B.,  and  R.  S.  Dupoy- 
Her.  and  Dalva  and  J.  P.  Edwards,  are 
hereby  ordered  and  directed  to  surrender 
at  once  the  possession  of  all  of  tbe  timber 
lands  in  controversy  in  tbis  action  to  tbe 
said  receiver,  who  will  take  and  hold  the 
possession  of  said  lands  under  this  order; 
and  he  will  forbid  and  prevent  the  said  par- 
ties and  ail  others  from  cutting,  removing,  or 
destroying  any  timber  whatsoever  on  said 
lands,  except  he  may  permit  the  said  par- 


ties and  their  tenants  to  cut  and  use  sucb 
timber  as  may  be  -  suitable  and  necessary 
for  firewood,  or  for  fence  posts,  rails,  or 
planks  to  be  used  on  fences  In  necessary 
and  reasonable  repairs.  And  if  any  person 
should  attempt  to  cut,  remove,  or  destroy 
said  timber,  the  said  receiver  is  directed  to 
apply  to  tbe  Ballard  circuit  court,  or  to  the 
Judge  thereof,  for  rule  against  them,  to  show 
cause  why  be  should  not  be  fined  for  con- 
tempt" It  will  be  observed  that  only  tbe 
timber  land  is  placed  in  the  hands  of  the 
receiver,  and  the  appellants  have  tbe  right 
to  remove  from  it  firewood,  fence  posts,  rails, 
timber,  and  planks  for  repairs,  etc.  Tbe 
effect  of  the  order  is  to  leave  tbe  appellants 
in  possession  of  the  land  under  cultivation. 

Tbe  question  Is,  have  the  parties  who  own 
five-eighths  of  the  land,  through  their  agent, 
J.  C.  Dupoyster,  or  otherwise,  the  right  to 
cut  and  remove  from  the  entire  tract  the 
timber  upon  It?  The  Hen  asserted  by  the 
Ft  Jefferson  Improvement  Company  will  not 
probably  be  satisfied  by  tbe  sale  of  the  Inter- 
est which  may  be  sold  to  pay  it.  Section  298 
of  tbe  Civil  Code  is  as  follows:  "On  tbe 
motion  of  any  party  to  an  action  who  sbows 
that  he  has,  or  probably  has,  a  right  to,  a 
Hen  upon,  or  an  Interest  in,  any  property,  or 
fund,  the  right  to  which  Is  Involved  in  the 
action,  and  tbat  tbe  property  or  fund  Is  In 
danger  of  being  lost,  removed  or  materially 
injured,  tbe  court  or  the  Judge  thereof  dur- 
ing vacation,  may  appoint  a  receiver  to  take 
charge  of  the  property  or  fund  during  the 
pendency  of  the  action,  and  may  order  and 
coerce  tbe  delivery  of  it  to  him.  The  or- 
der of  a  court,  or  tbe  Judge  thereof,  appoint- 
ing or  refusing  to  appoint  a  receiver,  shaU 
be  deemed  a  final  order  for  the  purpose  of 
an  appeal  to  the  Court  of  Appeals.  Pro- 
vided tbat  such  order  shall  not  be  super- 
seded." Tbe  record  sbows  tbe  appellee  has 
at  least  a  lien  upon  whatever  interest  in 
the  property  Is  owned  by  J.  C.  Dupoy- 
ster, and  is  interested  In  protecting  tbat 
right.  Certainly  the  court  would  not  sus- 
tain an  order  appointing  a  receiver  to  take 
charge  of  the  land  belonging  to  J.  B.  Dupoy- 
ster and  Mrs.  Edwards  unless  they,  through 
their  agent,  were  producing  the  injury  to  the 
property  complained  of.  The  fact  that  they 
owned  five-eighths  of  tbe  land  did  not  give 
tbem  the  right  to  remove  valuable  timber 
from  it 

We  think  the  court  properly  placed  tbe 
timber  land  in  the  bands  of  a  receiver.  It 
is  suggested  that  on  a  former  appeal  of  this 
case  the  court  Intimated  that  the  lower  court 
had  erred  In  originally  placing  the  property 
In  the  bands  of  a  receiver.  Tbis  Intimation 
was  evidently  made  upon  tbe  idea  tbat  there 
were  no  grotmds  to  Justify  tbe  court  in  tak- 
ing the  land — especially  the  land  hi  cultiva- 
tion— from  tbe  possession  of  J.  B.  Dupoyster 
and  Mrs.  Edwards,  and  placing  it  in  tbe 
hands  of  a  receiver.  Upon  the  facts  as  they 
appeared  on  tbe  former  appeal,  tbe  court 
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may  have  been  of  tbe  opinion  that  tbe  re- 
ceiver should  not  have  been  appointed;  bat 
that  opinion  would  not  prevent  the  court, 
upon  a  subsequent  state  of  facts,  from  hold- 
ing that  the  court  thereafter  properly  ap- 
pointed a  receiver  to  take  charge  of  that 
part  of  the  land  which  was  being  injured  by 
gome  of  the  co-tenants. 
Tbe  Judgment  la  affirmed. 


CAUDIiB  T.  FORD  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  25,  1903.) 

PAROL  BTIDBNCEl-ADUISSIBILITY— CONFUOT> 

INO  EVIDENCE— CONCLUSIVB- 

NBSS   ON  APPEAL. 

1.  It  was  competent  to  show  by  parol  that, 
at  the  time  the  payees  of  an  accommodation 
note  indorsed  the  same.  It  was  agreed  that,  be- 
fore the  maker  should  sell  it,  he  should  ob- 
tain the  name  of  another  party  as  payee,  and 
that  the  latter  should  also  indorse  it,  and  that 
the  maker  should  execute  a  mortgage  to  in- 
demnify the  payees  against  loss. 

2.  In  an  action  by  an  indorsee  against  the 
three  indorsers  of  an  accommodation  note, 
where  defendants  all  testified  to  an  agreement 
whereby  their  indorsement  was  not  to  take  ef- 
fect until  certain  conditions  were  complied  with, 
and  that  plaintiff  had  notice  thereof,  a  verdict 
tor  defendants  could  not  be  disturbed  on  ap- 
peal, though  plaintiff  testified  that  he  purchased 
without  notice  of  the  agreement 

Appeal  from  circuit  court.  Pike  county. 

"Not  to  be  officially  reported." 

Action  by  J.  D.  Caudle  against  J.  W.  Ford 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

.Tnmes  Goble,  J.  M.  Roberson.  R.  T.  Bonis, 
and  W.  H.  Flannery,  for  appellant. 

BURNAM,  J.  On  the  19th  of  May,  1898, 
James  Matney  executed  the  following  obliga- 
tion: '-52,000.  Pikeville,  Ky.  Four  montbs 
after  date  I  promise  to  pay  to  the  order 
of  J.  W.  Ford,  W.  H.  Williams,  and  W. 
B.  Mitchell  two  thousand  dollars  at  the 
Bank  of  Pikeville.  James  Matney."  The 
note  was  Indorsed  by  three  payees.  Ford, 
Williams,  and  Mitchell,  and  returned  to  tbe 
payor,  James  Matney.  Before  the  maturity  of 
the  note,  it  was  sold  by  James  Matney  to 
the  appellant,  J.  D.  Caudle,  for  $1,700,  paid 
in  cash;  and,  not  being  paid  at  maturity 
thereof.  Candle  Instituted  this  suit  in  tbe 
Pike  circuit  court  against  the  maker,  Mat- 
ney, and  the  three  Indorsers,  Ford,  Williams, 
and  Mitchell,  to  recover  from  them  tbe  sum 
which  he  paid  for  the  note,  with  protest  fees, 
and  the  cost  of  a  suit  which  he  had  institut- 
ed against  Matney,  and  prosecuted  to  Judg- 
ment and  return  of  nulla  bona.  The  de- 
fendants Ford,  Williams,  and  Mitchell,  in 
their  answer,  admit  that  they  signed  tbe  ob- 
ligation and  delivered  it  to  Matney,  but  say, 
by  way  of  defense,  that  it  was  agreed  be- 
tween them  and  Matney  that,  before  he  was 
authorized  to  sell  the  note,  be  was  to  procure 
the  name  of  L.  J.  Williamson  as  one  of  the 
payees  thereon,  and  he  was  also  to  indorse 
It  and  to  become  Jointly  bound  with  them. 


and  that  Matney  was  then  to  execute  to  tbem 
and  WilliamBon  a  mortgage  on  a  farm  and  a 
bouse  and  lot  in  Pikeville,  belonging  to  him, 
to  Indemnify  thorn  against  loss,  and  that  the 
plaintiff,  J.  D.  Caudle,  before  be  purchased 
the  note,  was  fully  Informed  of  the  condition 
upon  which  they  bad  executed  the  obligation, 
and  warned  not  to  purchase  or  advance  mon- 
ey on  it  until  all  these  conditions  were  com- 
piled with.  They  further  allege  that  Wil- 
liamson never  in  fact  became  a  party  to  tbe 
obligation,  and  that  no  mortgage  was  exe- 
cuted by  Matney  as  agreed.  A  trial  before 
a  Jury  under  proper  instructions  resulted  in 
a  verdict  for  the  defendants,  and  plaintiff 
has  appealed,  and  asks  a  reversal  of  the 
Judgment  rendered  pursuant  thereto,  upon 
the  ground  that  the  trial  court  erred  in  per- 
mitting the  defendants  to  testify  upon  tbe 
trial  to  the  facts  connected  with  tbe  execu- 
tion of  the  obligation,  which  were  set  out 
and  relied  on  in  their  answer,  upon  the 
ground  that  parol  evidence  is  not  competent 
to  contradict  or  vary  the  terms  of  a  written 
contract 

We  are  unable  to  see  bow  this  rule  of 
evidence  has  any  application  to  the  facts  of 
this  case.  The  law  is  well  settled  in  this 
state  that  if  a  surety  executes  a  note  on  the 
payee's  agreement  to  procure  tbe  signature 
of  another  name  thereto,  and  which  the  payee 
failed  to  do,  this  fact  cannot  be  relied  on  as 
a  defense  when  sued  by  a  purchaser  for 
value,  who  bad  no  notice  of  snob  agreement 
But  If  tbe  payee  or  obligee  had  notice  of  sucb 
condition  or  agreement  the  fact  of  tbe  agrree- 
ment,  and  knowledge  thereof  on  tbe  part  of 
tbe  obligee  or  payee,  would  constitute  a 
valid  defense;  and  it  is  entirely  competent 
to  show  tbe  existence  of  sucb  knowledge  by 
parol  testimony.  The  gist  of  the  defense  la 
this  case  is  that  plaintiff,  before  he  acquired 
tbe  obligation  sued  on,  or  parted  with  his 
money,  knew  that  the  defendants  were  not 
bound  thereon  unless  Williamson  signed  the 
note,  and  a  mortgage  was  made  to  protect 
them.  And  it  was  perfectly  competent  to 
show  that  fact  by  parol  testimony,  as  It  in 
no  wise  tended  to  contradict  or  alter  tbe 
obligation  sued  on.  Questions  analogous  to 
the  one  at  bar  were  considered  by  this  court 
in  Smith  V.  Moberly,  49  Ky.  266,  62  Am.  Dec 
543;  Jones  v.  Shelbyville  Fire  Sl  Marine  Ins. 
Co.,  58  Ky.  68;  Hubble  v.  Murphy,  62  Ky. 
279.  And  all  these  authorities  were  review- 
ed hi  the  recent  case  of  Dtls  v.  Bank  of  Pike- 
ville (Ky.)  60  S.  W.  716. 

It  is  bard  to  believe  that  appellant  would 
have  advanced  $1,700  In  good  money  for  the- 
obligation  sued  on,  after  notice  from  appel- 
lees of  the  alleged  conditions  of  liability  on 
their  part,  and  that  they  had  not  been  com- 
plied vrith  by  Matney.  Yet  this  Is  a  fact 
which,  under  our  system,  is  left  to  the  de- 
termination of  the  Jury,  who  are  the  sole 
Judges  of  the  weight  and  credibility  of  tbt 
witnesses.  However  much  we  may  be  dis- 
inclined to  agree  with  tbe  verdict  of  tbe  Jury,. 
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we  cannot  say  tliat  It  was  palpably  against 
the  wdght  of  evidence.  For,  as  against  the 
statement  of  appeUant,  that  he  had  no  no- 
tice of  such  alleged  contemporaneons  agree- 
ment, Ute  three  defendants  all  testify  that  he 
did  have  8n<di  information. 

For  these  reasons,  with  some  relaetance, 
we  conclude  that  the  Judgment  must  be  af- 
Ibrmed. 


WTMiIAMS  T.  WILLIAMS  et  al 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 

1B03.) 

OUABDIAN  AD  LITEM— COMPENSATION— Ale 
LOWANCE— PRACTICE. 

1.  Where  a  guardian  ad  litem  ia  appointed  In 
tlie  lower  court  under  CSt.  Code  Prac.  {  38, 
his  claim  for  an  allowance  for  his  services  as 
gnardian,  both  in  the  lower  court  and  on  ap- 
peal, should  be  made  by  motion  in  the  lower 
court,  and  not  by  petition  in  the  Court  of  Ap- 
peals. 

Appeal  from  circuit  court.  Grant  county. 

•^Jot  to  be  officially  reported." 

Action  by  John  D.  Williams  against  James 
Williams  and  others,  In  which  William 
Cames,  as  guardian  ad  litem  for  certain  mi- 
nor parties,  filed  a  petition  for  compensation 
as  guardian.    Petition  overruled. 

H.  Clay  White  and  B.  F.  Grazlanl,  for  ap- 
pelant W.  W.  Dickerson,  A.  G.  De  Jar- 
nette,  and  Wm.  Carnes,  guardian  ad  litem, 
for  appellees. 

BURNAM.  O.  J.  WlUlam  Games,  guardian 
ad  litem  for  D.  W.  Robinson,  Charles  Robin- 
son, Maggie  Robinson,  Earl  Williams,  James 
McManus,  Raymond  McManus,  Monica  Mc- 
Manna,  and  M.  B.  McManus,  has  died  his 
petition  in  this  proceeding,  reciting  the  serv- 
ices rendered  by  him  for  his  infant  wards 
in  this  court,  and  asked  that  he  be  allowed 
a  fee  of  ^300  toe  such  services.  It  appears 
from  the  record  that  Cames  was  appointed 
as  guardian  ad  litem  for  his  Infant  wards  in 
the  lower  court,  pursuant  to  the  provision 
of  section  38  of  the  Civil  Code  of  Practice, 
and  we  are  therefore  of  the  opinion  that  he 
shoold  make  his  motion  for  an  allowance  for 
his  services  as  guardian  ad  litem  In  the  en- 
tire case  In  that  court.  See  Robinson  v.  Fi- 
delity Trust  &  Safety  Vault  Co.,  11  S.  W.  806. 

For  this  reason  alone,  the  motion  for  an 
allowance  Is  overruled. 


STEWART  V.  ROSB. 

(Court  of  Appeals  of  Kentucky.     Feb.  2S, 

1903.) 

■LBCTIONS— IIXBOAIj  VOTINO— EFFECT. 

1.  Under  the  ezpiess  provisions  of  section  12, 
c.  5.  of  the  laws  passed  at  the  extra  session  of 
1900.  where  "there  has  been  such  fraud,  iu- 
timidatiDg,  bribery  or  violence  in  the  conduct 
of  an  election  that  neither  contestant  or  con- 
t«stee  can  be  adjudged  to  have  been  fairly  elect- 
ed, the  circuit  court  •  •  •  may  adjudge  that 
there  has  been  no  election." 

2.  Evidence  in  an  election  contest  examined, 
and  hM  to  disclose  a  case  where,  on  account  of 


Illegal  voting,  'Sielther  contestant  nor  con- 
testee'  could  be  adjudged  to  have  been  fairly 
elected,"  and  the  election  was  accordingly  void. 

Appeal  from  circuit  court,  Whitley  oonn- 
^  county. 
"Not  to  be  officially  reported." 
Proceedings  to  contest  an  election,  Instltnt- 
ed  by  Bond  Stewart  against  R.  S.  Rose. 
Judgment  in  favor  of  contestee,  and  con- 
testant appeals.    Reversed. 

K.  D.  Perkins,  for  appellant  O.  W.  Lea- 
ter,  for  appellee. 

O'REAR,  J.  Appellant  and  appellee  were 
rival  candidates  at  the  election  held  Novem- 
ber, 1901,  for  the  office  of  police  Judge  of 
the  town  of  Jelllco,  a  city  of  the  sixth  class. 
The  officers  of  election  certified  that  each  of 
the  candidates  received  41  votes.  There 
were  8  questioned  ballots,  not  counted  for 
either  of  them.  One  of  these  ballots  was  a 
blank.  The  remaining  two  were  counted, 
one  for  appellant,  and  one  for  appellee.  The 
result  being  a  tie,  appellee  was  selected  by 
lot,  and  awarded  the  certificate.  Appellant 
instituted  the  contest,  and  charged  that  a 
number  of  persons,  who  were  named  in  the 
petition,  were  not  legal  voters  at  that  elec- 
tion; that  they  voted  for  appellee;  that  a 
numbers  of  voters  who  were  legally  qualified 
voters  (naming  them)  had  been  prevented, 
by  force,  intimidation,  bribery,  and  fraud, 
from  voting  at  the  election;  that  they  were 
the  adherers  and  supporters  of  appellant, 
and  would  have  voted  for  him.  A  large  vol- 
ume of  evidence  has  been  taken,  from  which 
the  circuit  court  found  that  it  was  impossi- 
ble to  determine  from  the  legal  evidence  for 
whom  Illegal  votes  had  been  cast 

We  are  of  opinion  that  the  voters  J.  H. 
Singleton,  John  Lewis,  John  Powell,  and 
Walter  Clark  were  Illegal  voters,  undoubt- 
edly. It  is  not  so  clear  whether  P.  L.  Gamer 
and  George  M.  Rose  were  qualified  voters. 
Elxcepting  Gamer  and  Rose,  mentioned,  the 
other  voters,  each  introduced  as  witnesses 
on  behalf  of  contestee,  after  they  had  been 
shown  conclusively  by  contestant's  evidence 
to  have  been  Illegal  voters,  testified  that  they 
had  voted  for  appellant.  Contestant  then 
introduced  evidence  Impeaching  their  veraci- 
ty because  of  their  general  reputation  in  the 
community  where  they  live.  No  evidence 
was  offered  for  appellee  to  sustain  them  or 
any  of  them.  There  must  have  been  an  ex- 
ceedingly spirited  contest  for  this  office  in 
this  little  town.  A  number  of  witnesses  tes- 
tified that  they  bad  been  approached,  and 
had  been  offered  money  and  given  whisky 
to  influence  them  in  voting,  although  none 
of  them  stated  that  they  had  voted  because 
of  such  Influence.  One  of  the  witnesses  tea- 
tided  that  friends  and  relatives  of  appellee 
agreed  to  give  her  $10  ($10  seems,  from  the 
evidence,  to  have  been  the  prevailing  price 
for  such  votes)  If  she  would  move  her  house- 
hold furniture,  etc.,  out  of  the  corporate  Hm- 
its  of  the  town  a  few  days  befwe  the  ale» 
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tlon,  and  remain  away  until  after  tbe  elec- 
tion, 80  as  to  disqualify  her  busband  and 
sou  from  Totlug.  She  said  that  she  ac- 
cepted tbe  offer  and  moved.  Her  husband, 
however,  returned  to  town,  and  refused  to 
leave  the  corporate  limits  until  after  the 
election,  and  testifies  that  be  voted,  and  that 
be  voted  for  appellant.  Tbe  son  was  refused 
tbe  right  to  vote,  although  it  seems  that  be 
was  a  legal  voter.  He  claims  to  have  been 
for  appellant.  E^vldences  of  intimidation 
and  other  irregularities  are  also  shown  in 
the  record.  It  is  proper  to  say,  however, 
that  appellee  Is  not  personally  connected 
with  any  of  it  These  acts  seem  to  have 
been  done,  In  the  main,  by  his  adherents 
and  supporters— whether  with  bis  knowledge 
or  approval  is  not  shown  in  tbe  record. 
Some  of  tbe  witnesses  mentioned  as  being 
illegal  voters  stated  before  the  election  for 
whom  they  Intended  to  vote,  and  after  the 
election  for  whom  they  voted.  In  Common- 
wealth V.  Barry,  98  Ky.  394,  33  S.  W.  400, 
Major  T.  Barker,  99  Ky.  306,  3S  S.  W.  S43, 
and  Tunks  v.  Vincent  (Ky.)  51  S.  W.  622, 
it  lias  been  held  that  such  statements  are 
hearsay,  and  are  not  competent  to  establish 
the  fact  of  how  such  voter  did  actually  vote. 
Under  such  state  of  case,  what  are  tbe 
rights  of  the  constituency  affected  by  this 
election,  and  what  is  the  duty  of  the  court? 
It  is  not  every  act  of  violence,  fraud,  or  even 
bribery,  that  will  vitiate  an  election.  Such 
things,  where  their  effect  can  be  measured 
with  any  degree  of  certainty,  will,  in  a  con- 
test Involving  the  result  of  the  election,  be 
eliminated,  and  tbe  result  declared  from 
what  remains.  If  It  can  be  done.  So  long  as 
existing  conditions  continue,  it  may  be  hn- 
posslble  to  conduct  elections  without  some 
unlawfulness  on  tbe  part  of  some  one— offi- 
cers or  voters  or  meddlers.  It  obviously 
would  not  do  to  say  that  in  every  such  case 
the  election  will  be  void.  But  where  tbe 
Illegal  voting— tbe  bribery  or  fraud  or  in- 
timidation—has  prevailed  so  that  its  effect 
upon  the  result  is  such  that  no  degree  of  cer- 
tainty exists  as  to  the  fairly  expressed  will 
of  the  electors,  the  election  should  be  de- 
clared void.  The  voters  of  the  district  or 
community  affected  by  it  are  entitled  to  an 
opportunity  by  a  fair  election,  to  select  their 
officials.  It  Is  of  tbe  first  importance  to  the 
people  that  their  rights,  before  the  claims 
of  rival  candidates,  be  protected  and  pre- 
served. Tbe  last  amendment  to  tbe  election 
laws  of  this  state  (section  12,  c.  5,  of  the 
l4iws  of  the  Extra  Session  of  1900)  is  as  fol- 
lows: "In  case  it  shall  appear  from  an  In- 
spection of  tbe  whole  record  that  there  has 
been  such  fraud,  intimidation,  bribery  or  vio- 
lence in  tbe  conduct  of  tbe  election  that  nei- 
ther contestant  nor  contestee  can  be  adjudg- 
ed to  have  been  fairly  elected,  the  circuit 
court,  subject  to  revision  by  appeal,  or  the 
C!ourt  of  Appeals  finally  may  adjudge  that 
there  has  been  no  election.  In  such  event 
tbe  office  shall  be  deemed  vacant,  with  the 


same  legal  effect  as  If  the  person  elected 
had  refused  to  quaUf^y."  Under  all  tbe 
facts  shown  In  this  record,  we  are  bound  to 
conclude  "that  .neither  contestant  nor  con- 
testee can  be  adjudged  to  have  been  fairly 
elected."  Tbe  circuit  court  should  have  so 
adjudged. 

The  Judgment  la  reversed,  and  cause  re- 
ihanded,  with  directions  to  enter  a  Judgment 
in  conformity  with  this  opinion. 


PHILLIPS  et  aL  v.  KEEL,  Sheriff. 

(Oonrt  of  Appeals  of  Kentucky.     Feb.  2i 
1903.) 

BSTATRS-SA^LB    OF    LAND— CONFIRMATION  — 

FAILURE  TO  JOIN  RBAL  PARTIKS 

IN  INTEREST- DISMISSAL. 

1.  Pending  exceptions  to  coufirmation  of  the 
sale  of  land  by  an  executrix,  she  died;  and  the 
sheriff,  as  public  administrator,  qualified  as  ad- 
ministrator with  the  will  annexed,  and  was 
made  a  party  to  the  proceeding,  asking  that  the 
sale  be  confirmed.  On  appeal  from  confirma- 
tion of  the  sale,  appellant  s  statement,  filed  in 
conformity  with  Civ.  Code,  g  739,  named  only 
the  sheriff  as  appellee;  the  purchasers  of  the 
land  not  being  made  parties.  Held  that,  as  the 
real  parties  in  interest  would  not  be  affected  by 
any  decision  the  court  might  make,  the  appeal 
shoDid  be  dismissed,  without  prejudice. 

Appeal  from  circuit  court,  Pike  county. 

"Not  to  be  officially  reported." 

Suit  by  N.  L.  Phillips,  as  executrix  of 
Frank  Phillips,  deceased,  against  Goldie  Ptail- 
Ups  and  others,  as  heirs  and  creditors  ot  de- 
ceased, for  permission  to  sell  certain  lands. 
Pending  exceptions  to  the  sale,  plaintiff  died, 
and  W.  X  Keel,  as  sheriff,  was  substituted. 
From  an  order  confirming  the  sale,  defend- 
ants appeal.    Appeal  dismissed. 

J.  M.  Uobersou,  for  appellants.  T.  L.  Ed- 
elen,  for  appellee. 

BURNAM,  C.  3.  This  suit  was  instituted 
by  N.  L.  Phillips,  as  e.xecutrlx  of  Frank 
Phillips,  against  his  heirs  and  creditors,  for 
a  settlement  of  the  estate,  and  for  a  sale 
of  enough  of  his  land  to  pay  his  debts.  At 
the  January  term,  1901,  of  the  Pike  circuit 
court,  a  Judgment  was  entered  directing  the 
master  commissioner  of  tbe  court  to  sell  sev- 
en tracts  of  land  belonging  to  the  estate  of 
decedent,  two  of  which  were  in  the  state  of 
Virginia,  and  the  remaining  five  in  Pike 
county,  Ky.  At  the  sale  N.  J.  Auxler  and  J. 
F.  Butler,  who  represented  plaintiff  In  the 
suit  as  attorneys,  became  tbe  purchasers  of 
the  third,  fourth,  and  fifth  tracts  In  Ken- 
tucky, at  the  aggregate  price  of  $116.  Tht'se 
three  tracts  of  land  were  appraised  at  f6o0. 
They  also  purchased  tract  No.  6  at  the  price 
of  $700.  After  tbe  master  commissioner  fil- 
ed his  report  of  sale,  Auxier  and  Butler 
transferred  their  bids  on  the  land  to  Wil- 
liamson and  York,  who  were  tbe  purchasers 
of  tbe  remaining  tract;  and  on  their  motion 
the  commissioner  was  permitted  to  file  a 
supplemental  report  that  he  had  made  a  mis- 
take In  reporting  their  bid  to  them  aa  attor- 
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neys  tor  plaintiff— that  It  should  hare  been 
to  them  as  Individuals.  Numerous  exceptions 
were  filed  by  the  Infant  children  of  Frank 
Phillips  to  the  coufirmatlon  of  the  sale,  and 
they  also  objected  to  the  transfer  of  the  bid 
from  Butler  and  Auzler,  as  attorneys,  to 
Auxier  and  Phillips,  as  individuals,  and  In- 
sisted that  the  property  was  sold  for  a  song. 
Af  t«r  the  Judgment  of  sale,  Mrs.  N.  L.  Phil- 
lips died,  and  W.  J.  Keel,  sheriff  of  Pilce 
county,  and  public  administrator,  qualified 
as  administrator  with  the  will  annexed  of 
decedent,  and  filed  his  petition  to  be  made  a 
party  to  the  proceeding,  and  aslced  that  the 
commissioner's  sale  of  the  land  should  be 
confirmed.  This  was  done  In  spite  of  the 
objections  of  appellants,  and  they  have  ap- 
pealed to  this  court,  and  ask  a  reversal  upon 
numerous  grounds.  But  In  their  statement, 
filed  in  conformity  with  section  739  of  the 
ClTil  Code,  the  only  person  named  as  an  ap- 
pellee Is  W.  J.  Keel,  sheriff  of  Pike  county, 
who  has  no  pecuniary  Interest  in  the  mat- 
ter, so  far  as  we  are  able  to  discover.  The 
real  parties  In  Interest— the  purchasers  of 
the  land  and  their  transferees— are  not  made 
I»artles.  and  would  sot  be  affected  by  any 
Judgment  this  court  might  direct  to  be  en- 
tered In  case  we  should  conclude  that  the 
Judgment  appealed  from  was  erroneous. 

We  therefore  conclude  that  the  appeal 
should  be  dismissed,  without  prejudice,  and  it 
is  so  ordered. 


PARSONS  T.  WELLER  et  al. 

(Court   of  Appeals  of  Kentucky.     Feb.  2B, 
1903.) 

INJUNCTION— RESTRAINING  REMOVAL  OF 

CITY   OFFICIAL—PREMATURK 

APPLICATION. 

1.  Injunction  cannot  be  obtained  by  a  city 
official  to  restrain  private  persons  who  had 
been  nominated  as  members  of  the  city's  board 
of  public  works,  but  who  had  not  assumed  their 
duties  as  such,  from  threatening  to  remove  him 
from  his  position  when  they  md  assume  their 
dnties. 

2.  The  fact  that  no  injury  could  result  to  de- 
fendants from  the  grantm^  of  the  injunction, 
as  the  bond  given  by  plaiutiS  would  indemnify 
them  against  loss,  was  not  ground  for  granting 
it 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division. 

'•Not  to  be  offlclally  reported." 

Action  by  C.  W.  Parsons  against  John  H. 
Wcller  and  others.  .Tudgment  dismissing  the 
petition,  and  plaintiff  appeals.    Affirmed. 

O'Neal  &  O'Neal  and  Lane  &  Harrison,  for 
appellant  Kohn,  Baird  &  Spindle  and  Stan- 
ley E.  SIoss,  for  appellees. 

NUNN,  J.  The  appellant  instituted  an  ac- 
tion In  fbe  Jefferson  circuit  court,  common 
pleas  division,  against  appellees,  Jolm  H. 
Weller,  John  Vreeland,  and  John  Phelps,  to 
<?nJoIn  them  from  molesting  or  depriving  him 
of  hie  ofBce  of  chief  engineer  of  the  city  of 
Ix>nifliTllIe.  After  setting  forth  In  bis  petition 
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facts  showing  the  importance  of  the  office  to 
him,  as  well  as  to  the  city,  and  his  right  to 
hold  the  oflSce  for  the  term  of  four  years  from 
the  10th  day  of  December,  1901,  and  that  it 
was  to  his  interest  and  to  the  interest  of  the 
public  that  he  be  permitted  to  hold  said 
office  without  being  distiurbed  or  interfered 
with  in  the  performance  of  liis  duties  or  the 
exercise  of  his  official  powers,  the  following 
allegations  are  made:  "This  plaintiff  says 
that  the  defendants  hereto,  John  H.  Weller, 
John  Vreeland,  and  John  Phelps,  were  each, 
at  a  meeting  of  the  board  of  aldermen  of  the 
city  of  Louisville,  held  at  Its  chamber  on  the 
evening  of  the  10th  day  of  December,  1901, 
nominated  by  the  mayor,  and  their  nomina- 
tion consented  to  by  the  board  of  aldermen, 
to  l>e  members  of  the  board  of  public  works 
of  the  city  of  Louisville  for  a  period  of  four 
years  after  their  qualification  as  members  of 
such  board;  that  said  defendants  have  each 
consented  to  said  appointment,  and  will,  as 
this  plaintiff  Is  informed  and  charges  to  be 
true,  qualify  each  as  a  member  of  said  board 
on  the  evening  of  the  17th  day  of  December, 
1901,  and  thereby  become  members  of,  and 
constitute  a  board  of  public  works  for,  the 
city  of  Louisville.  This  plaintiff  says  that 
said  defendants,  John  H.  Weller,  John  Vree- 
land, and  John  Phelps,  are  giving  out,  report- 
ing, and  claiming  that  when  qualified  as  mem- 
bers of,  and  as  soon  as  they  constitute,  the 
board  of  public  works,  they  will  possess  and 
be  invested  with  full  right  and  power,  and 
that  they  will  remove  this  plaintiff  from  the 
office  of  chief  engineer  of  the  city  of  I^ouls- 
yille,  and  will  appoint  another  one  In  the 
place  and  stead  of  this  plaintiff,  and  put 
such  appointee  so  made  by  them  In  posses- 
sion of  said  office,  and  terminate  the  right 
of  this  plaintiff  to  said  office  and  to  Its  emol- 
uments, salary,  etc."  It  Is  further  alleged: 
"That  the  claim  of  said  defendants  casts  a 
cloud  upon  his  title  to  said  office,  and  that 
his  threatened  removal  from  said  office  Im- 
pairs his  efficiency  In  the  discharge  of  his 
public  duties,  and  creates  uncertainty  and 
doubt  in  the  mind  of  the  public  as  to  who 
is  entitled  and  has  the  right  to  said  office." 
The  petition  also  states  that  on  the  10th  day 
of  December.  1901,  when  the  petition  was 
filed,  T.  L.  Jefferson,  John  Weller,  and  T.  P. 
Satterwhite  were  the  duly  elected,  qualified, 
and  acting  members  of  and  constituted  the 
board  of  public  works  in  and  for  the  city  of 
Louisville.  Appellant  gave  notice  to  the  ap- 
pdleos  that  he  would  apply  to  the  Judge  of 
said  court  on  December  23,  1901,  for  said 
order  of  Injunction.  On  that  day  appellees 
filed  a  demurrer  to  the  petition,  "because  the 
court  has  no  Jurisdiction  of  the  subject-mat- 
ter, and  has  no  Jurisdiction  to  grant  the  relief 
asked,  and  because  the  petition  does  not  state 
a  cause  of  action."  The  lower  court  dismiss- 
ed the  petition,  and  appellant  has  appealed 
to  this  court 

It  appears  that  at  the  time  this  action  was 
Instituted  the  appellees  bad  only  been  named 


Digitized  by 


Google 


274 


72  SOUTHWESTERN  REPORTER. 


(Ky. 


by  the  mayor  and  board  of  aldermen  to  be 
memliei'B  of  the  board  of  public  works,  and 
that  appellees  had  merely  consented  to  accept 
aald  positions,  and  would  at  a  future  date, 
December  17,  1901,  qualify  aa  such,  and  there- 
by become  members  of  the  board  of  public 
works.  At  the  time  when  It  Is  claimed  ap- 
pellees were  "giving  It  out,  reporting,  and 
claiming  that  when  they  did  qualify  as  mem- 
bers" they  would  remove  appellant  from  his 
office,  they  were  simply  private  citizens,  and 
no  official  resxjonslblllty  resting  upon  them. 
Appellant  was  premature  in  bringing  this 
action.  If,  as  stated  In  bis  petition,  he  was 
legally  entitled  to  hold  bis  office,  he  should 
have  waited  until  appellees  had  accepted  their 
offices  and  been  qualified  as  such;  in  the 
meantime  appellees  may  have  reconsidered 
their  "consent"  to  accept  their  offices,  or 
perhaps  they  would  have  reconsidered  their 
"threats"  to  remove  appellant.  At  all 
events,  it  Is  fair  to  presume  that  after  appel- 
lees had  been  qualified  as,  and  become  the 
board  of  public  works,  they  would  not  vio- 
late their  oath  of  office  by  removing  the  ap- 
pellant from  bis  office  If  he  was  legally  en- 
titled to  bold  It.  It  appears  that  this  suit  Is 
against  three  private  individuals,  and  that 
appellant  expects  these  individuals  to  be- 
come members  of  said  board,  and  that  when 
they  do  become  such  members  they  will  re- 
move appellant  from  an  office  be  holds  and 
appoint  another  person.  This  court  is  of 
opinion  that  snch  an  action  cannot  be  up- 
held on  either  principle  or  reason.  Appel- 
lant refers  to  the  cases  of  Todd,  Mayor,  etc. 
V.  Dnnlap,  etc.,  reported  In  99  Ky.  449,  36 
S.  W.  541,  and  Poyntz,  etc.  v.  Shackelford 
and  others,  reported  in  54  S.  W.  855,  as  sus- 
'  talnlng  his  position.  The  cases  are  unlike 
the  case  before  ns.  The  Todd  Case  was 
where  the  members  of  the  board  of  public 
safety  and  the  board  of  public  works,  who 
were  executive  boards  of  the  government  of 
the  city  of  Louisville,  and  who  were  then  In 
office,  brought  actions  against  Mayor  Todd 
'  and  the  board  of  aldermen,  who  were  then 
In  office,  and  had  the  responsibility  of  their 
position  resting  upon  them,  and  were  acting 
under  the  solemnity  of  their  oaths  of  office; 
and  under  the  circumstances  it  was  alleged 
and  proven  that  they  were  about  to  unlaw- 
fully remove  the  plaintiffs  from  their  posi- 
tions. The  issue  in  that  case  was  the  con- 
struction of  a  statute.  In  the  case  of 
Poyntz,  etc.  v.  Shackelford  and  others,  the 
facts  were  abont  as  follows:  When  Pryor 
and  Ellis  resigned  their  positions  as  elec- 
tion commissioners,  Poyntz,  claiming  the 
right  to  do  so  under  the  statute  creating 
the  board  of  election  commissioners,  appoint- 
ed J.  A.  Fulton  and  M.  K.  Yonts  as  members 
of  said  board,  and  Governor  Taylor,  claim- 
ing that  act  to  be  unconstitutional,  and  that 
it  was  his  duty  under  the  law  to  appoint 
persons  to  fill  said  board,  named  W. ,  H. 
Mackoy  and  A.  M.  J.  Cochran  as  members 
of  saVl  board.    To  test  the  legality  of  the 


appointments,  said  Poynte,  Fulton,  and 
Yonts  filed  their  action  against  Shackelford 
—whose  duty  it  was  under  the  law  to  ad- 
minister the  oath  to  Mackoy  and  Cochran — 
and  Mackoy  and  Cochran,  thus  making  tb<> 
three  defendants,  and  alleging  that  Mackoy 
and  Cochran  were  claiming  the  right  to  said 
offices,  and  were  threatening  to  qualify,  and 
were  Interfering  and  had  interfered  with 
plaintiffs'  free  exercise  and  duties  of  said 
ofiice.  In  this  case  the  Governor  had  ap- 
pointed persons — Mackoy  and  Cochran — to 
take  the  places  of  Pulton  and  Yonts  on  said 
board  of  election  commissioners.  To  make 
the  case  like  this  one  before  us,  Shackel- 
ford and  others  should  have  brought  suit 
against  Governor  Taylor  and  enjoined  him 
from  appointing  any  person  as  a  member  of 
said  board  before  he  qualified  as  governor, 
alleging  that  he  was  "giving  it  out,"  report- 
ing, and  claiming  that  when  he  did  qualify 
as  governor  he  would  remove  Fulton  and 
Yonts,  and  place  others  on  said  board. 

Appellant's  counsel  claim  that  no  wrong 
or  injury  could  result  by  granting  the  In- 
junction, as  the  bond  to  be  given  by  him 
would  indemnify  the  defendants  against  loss. 
In  this  case  there  could  not  be  any  loss  of 
any  consequence  that  he  would  be  liable  for 
on  his  bond.  These  defendants  did  not  want 
his  office,  they  were  not  asking  for  It,  they 
would  not,  by  the  Injunction,  have  sustain- 
ed any  loss  of  salary,  but,  if  defendants  had 
qualified  as  members  of  said  board  and 
made  an  order  removing  appellant,  and 
named  some  person  to  take  his  place,  and 
then  appellant  had  sued  that  person,  and 
these  defendants  had  obtained  an  injunction 
against  and  preventing  them  from  Interfer- 
ing with  and  removing  him  from  said  posi- 
tion, and  if  that  action  had  resulted  against 
appellant  and  in  favor  of  the  person  so  ap 
pointed  In  his  place,  then  that  person  could 
have  obtained  remuneration  for  his  loss  by 
action  on  the  bond.  An  Injunction  is  a 
harsh  remedy,  and  should  not  be  granted  ex- 
cept in  cases  of  the  most  urgent  necessity. 

The  Judgment  of  the  lower  court  In  dis- 
missing the  petition  was  right,  and  it  is 
therefore  affirmed. 


TRADEWATER   COAL  CO.   r.  JOHNSON. 

(Court  of  Appeals  of  Kentucky.     Feb.  26, 
1903.) 

SERVANTS  —  INJURIES  —  NBOUOENCB  —  BAFB 
PLACE  TO  WORK— FELLOW  SERVANTS. 
1.  Plaintiff  was  employed  in  defendant's  coal 
mine  to  remove  the  dirt  while  another  work- 
hian  bored  under  the  vein  of  coal  in  order  that 
it  might  be  broken  by  blasting  from  above. 
The  person  employed  to  do  the  blasting  drilled 
holes  into  the  vein  further  than  It  had  been 
undermined,  so  that,  when  the  blast  was  ex- 
ploded, it  left  some  coal  partially  detached 
from  the  vein.  With  knowledge  of  this  condi- 
tion of  the  vein,  plaintiffs  companion  (an  in- 
experienced employ^)  proceeded  to  nndennine 
the  vein  as  usual,  until  the  loose  coal  gave 
way,  injuring  plaintiff,  field  negligence,  as 
matter  of  law. 
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2.  PlaintUTs  iniarj  remlted  from  the  mas- 
tei's  failare  to  furnish  a  safe  place  in  which 
to  work,  and  heuce  the  negligence  of  the  other 
workmen,  eYen  if  it  were  conceded  that  they 
were  fellow  servants,  was  imputable  to  the 
master. 

3.  Where  a  seryant'i  injury  is  the  result  of 
the  master's  failure  to  furnish  a  safe  place  to 
work,  it  is  not  necessary  to  show  gross  negli- 
gence In  order  to  recoTer. 

Appeal  from  drcnit  court,  Union  connty. 

"Not  to  be  officially  reported." 

Action  by  J.  C.  Johnaon  against  the  Trade- 
water  Goal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  X.  Morton,  for  appellant.  Drury  ft 
Dniry,  B.  F.  Saunders,  and  H.  N.  Davis,  for 
appellee. 

PAT^ITBR,  J.  Whilst  In  the  employ  of 
the  appellant  as  laborer,  the  appellee  waa 
injured  in  a  coal  mine— had  his  leg  broken 
and  cmahed.  He  was  inexperienced,  having 
worked  only  about  two  hours  in  the  mine 
when  the  accident  occurred.  One  Bryant 
waa  In  the  employ  of  the  appellant— was 
what  is  commonly  called  a  "machineman." 
Appellee  waa  his  helper— commonly  called  his 
"hostler."  The  mines  are  divided  into  rooms. 
The  machineman  and  his  hostler  enter  a 
room.  The  machineman  so  manipulates  the 
machine  as  to  make  an  excavation  under  the 
vein  of  coal  for  a  distauce  of  five  or  six 
feet  While  thus  boring  under  the  vein,  dirt 
is  brought  out,  and  it  is  the  business  of  the 
hostler  to  remove  It  After  this  is  done,  the 
shooter  or  driller  enters  the  room,  and  drills 
holea  into  the  face  of  the  coal  near  the  top 
of  the  vein  to  the  depth  of  the  undermining 
or  excavation  which  has  been  made  by  the 
machineman.  The  drills  then  places  an  ex- 
plosive in  the  holes  made  by  him,  and  touch- 
es it  off,  which  results  in  breaking  the  coal 
from  the  vein  between  the  holes  and  nnder^ 
mining.  This  is  followed  by  the  loaders, 
whose  business  it  is  to  remove  any  loose 
coal  hanging  to  the  vein,  resulting  from  the 
shots.  In  the  room  where  the  injury  took 
place,  the  driller  had  bored  the  holes  18 
inches  further  back  than  the  undermining 
bad  been  extended,  so,  when  the  explosion 
took  place,  some  coal  was  left  hanging  on 
It  partially  detached  from  the  vein.  The 
loaders  made  this  discovery,  and,  when  Bry- 
ant entered  the  mine,  they  told  him  of  Its' 
condition.  Notwithstanding  this,  be  proceed- 
ed  to  undermine  It  and,  after  working  oo 
it  mwhile,  the  loose  coal  gave  way,  causing 
the  injury  stated.  The  appellee  had  no 
knowledge  of  coal  mining,  and  bis  inexperi- 
ence did  not  lead  him  to  discover  the  con- 
dition of  the  coal.  The  uncontradicted  tes- 
timony ia  that  the  room  was  In  an  unsafe 
and  dangerous  condition— such  a  condition 
that  Bryant  should  not  have  proceeded  with 
the  work  until  the  loose  coal  was  removed. 
Tha:«  being  no  conflict  in  the  evidence,  and 
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It  being  of  such  a  character  that  reasonable 
men  could  not  differ  as  to  the  conclusions 
or  inferences  to  be  drawn  therefrom,  the  court 
can,  as  a  matter  of  law,  say  that  the  In- 
jury In  this  case  was  the  result  of  negligence. 
If  the  master  is  responsible  for  the  negli- 
gence which  resulted  in  the  Injury,  then  It 
necessarily  follows  that  the  Jury  did  not  err 
In  finding  for  the  appellee. 

It  Is  lu-ged  that  Bryant  and  the  loaders 
were  fellow  servants  of  the  appellee,  and 
therefore  there  can  be  no  recovery,  and,  fur- 
thermore, if  they  were  not  the  fellow  serv- 
ants of  the  appellee,  but  superior  in  author- 
ity to  the  appellee,  then  the  court  failed  to 
submit  to  the  Jury  the  question  of  gross 
negligence.  It  is  the  duty  of  the  master  to 
furnish  his  servant  a  reasonably  safe  place 
In  which  to  perform  the  work  assigned  to 
him,  and  the  servant  has  the  right  to  pre- 
simie  that  the  master  has  performed  this 
duty;  and,  If  an  Injury  results  from  failure 
to  perform  It  the  master  is  liable,  unles%  a 
reasonably  prudent  and  intelligent  man,  un- 
der like  circumstances,  would  have  been  able 
to  discern  the  defects,  and  failed  to  do  so, 
thereby  contributing  to  his  injury.  It  is  the 
duty  of  the  appellant  to  have  the  rooms  in 
the  mines  inspected,  and  see  that  they  are 
in  reasonably  safe  condition  for  the  servants 
to  work  in.  Ashland  Coal  &  Iroo  Ry.  Co. 
V.  Wallace,  101  Ky.  626,  42  S.  W.  744,  43 
S.  W.  207.  This  was  a  duty  that  the  master 
could  not  rid  himself  of  by  casting  it  upon 
a  servant  in  his  employ,  as  that  was  a  duty 
which  the  master  owed.  If  be  Intrusted  the 
performance  of  the  duty  to  one  who  was 
negligent,  it  was  the  negligence  of  the  mas- 
ter. In  contemplation  of  law,  In  such  cases, 
the  acts  of  the  servant  were  those  of  the 
master.  There  is  no  question  of  fellow  serv- 
ant in  this  case,  because  the  servants  guilty 
of  thd  negligence  represented  the  master. 
This  doctrine  was  recognized  in  the  case  of 
Van  Dycke  v.  M.,  N.  O.  &  C.  Packet  Co. 
(Ey.)  71  S.  W.  441.  As  the  injury  in  this 
case,  in  contemplatlou  of  law,  was  the  result 
of  the  master's  failure  to  furnish  a  safe 
place  for  the  servants  to  work,  it  was  not 
necessary  to  show  gross  negligence,  to  en- 
title the  appellee  to  recover.  There  was  no 
error  In  the  instruction  prejudicial  to  the 
rights  of  the  appellant 

Judgment  is  affirmed. 


FRANCK  V.  FRANCK  et  aL 

(Court  of  Appeals  of  Kentucky.     Feb.  26, 
1903.) 

Witts— ADEMPTION. 
1.  Testator  devised  all  his  personal  property 
to  his  daughter-in-law,  and  also  certain  land. 
Such  leKatee  ciaiined  that  when  the  will  was 
executed  testator  held  a  mortgage  on  certain 
lots,  which  he  thereafter  foreclosed,  and  pur- 
chased at  the  judicial  sale,  and  that,  as  she 
was  to  have  the  money  owned  by  the  testator 
at '  the  execution  of  his  will,  these  lots  passed 
to  her.  Held  that,  as  the  property  acquired  by 
the  foreclosure  was  not  included  in  tiie  specific 
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deTise  of  rei(l  estate  to  the  dau^hter-iD-law, 
and  was  not  disposed  of  by  will,  it  passed  to 
the  heir  at  law. 

2.  Ky.  St.  S  2068,  providing  that  the  conreiv 
sion  of  money  or  property  devised  to  one  of 
testator's  heirs  into  other  property  or  thlug 
with  or  without  the  consent  of  testator  shall 
not  be  au  ademption  unless  a  contrary  inten- 
tion appears,  applies  only  where  the  deyisee  is 
an  heir  of  testator. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 
"Not  to  be  officially  reported." 
Action    by   John    L.    Franck    and    others 
against  Katie  FrancK-    From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

Burnett  &  Burnett  and  Wallace  Coulter, 
for  appellant  Harris  &  Marshall,  for  appel- 
lees. 


BURNAM,  O.  J.  This  Is  the  second  ap- 
peal In  this  case,  and,  as  the  facts  out  of 
which  the  litigation  grew  are  fully  recited  in 
th»  former  opinion,  reported  In  54  8.  W.  195, 
it  will  not  be  necessary  for  us  to  restate 
them.  We  declined  in  the  former  opinion, 
to  pass  upon  the  question  as  to  whether  the 
two  cottages  on  Madison  street  could  be 
subjected  to  appellant's  Judgment  for  |2,- 
707.90,  rendered  as  of  the  nth  of  May,  1897, 
because  they  were  in  the  possession  of  and 
claimed  by  Mrs.  Clara  Franck,  the  wife  of 
John  L.  Franck,  and  who  was  not  a  party 
to  this  action  upon  that  appeal.  After  the 
entry  of  the  mandate  In  the  lower  court,  the 
appellant,  Katie  Franck-Bolliuger,  known  in 
the  former  record  as  "Katie  Franck,"  had 
an  execution  issued  upon  her  Judgment, 
which  was  by  the  sheriff  levied  upon  the 
Madison  avenue  cottages.  Thereupon  Clara 
B.  Franck  tendered  and  was  permitted  to 
file  a  petition  to  be  made  a  party  to  this 
proceeding,  in  which  she  alleged  that  under 
the  fourth  clause  of  the  will  of  Jacob  F. 
Franck,  deceased,  which  is  as  follows:  "I 
give  and  bequeath  all  personal  property  that 
I  have  or  may  have  after  my  death  to  my 
daughter-in-law,  Clara  Franck,  also  all  the 
ground  or  lots  on  both  sides  of  Pote  St.  shall 
belong  to  her,  also  all  ground  fronting  on 
Frankfort  Av.  west  of  Pote  St.  and  ex- 
tending back  to  Hunter's  line,  also  the  old 
dwelling  house  shall  belong  to  my  daughter- 
in-law  Clara  Franck  free  from  the  control 
of  her  husband"— the  cottages  sought  to  be 
subjected  belonged  to  her;  and  to  support 
this  contention  she  says  that  when  the  will 
of  Jacob  F.  Franck  was  executed  be  held  a 
mortgage  on  these  lots;  and  that  after  the 
will  was  made  he  brought  suit  on  his  mort- 
gage, and  bought  in  the  property  at  a  Ju- 
dicial sale  made  to  satisfy  hla  Judgment;  and 
that  the  effect  of  this  purchase  was  simply  to 
convert  money  loaned  upon  the  lots  into  the 
lots  themselves;  and  that  under  the  will  she 
was  to  have  all  the  money  owned  by  testator 
at  the  date  of  the  execution  of  his  will,  as 
well  as  such  as  he  might  have  after  his 
death;    that  these  lots  passed  to  her;    and 


that  she  was  then,  and  bad  since  tbe  death 
of  Jacob  F.  Franck  been,  In  the  full  and  ad- 
verse possession  thereof;  and  she  asked  that 
plaintiff  Katie  Franck  and  tbe  sheriff  should 
be  enjoined  from  levying  on  or  selling  them 
under  execution.  A  demurrer  was  interposed 
by  plaintiff  to  this  answer,  and  overruled. 
And  the  plaintiff  Katie  Franck-Bollinger  ten- 
dered and  offered  to  file  a  reply,  in  which 
she  controverted  all  the  affirmative  avei^ 
ments  of  the  answer  of  the  appellee  Clara 
B.  Franck,  and  alleged  that  the  mortgage 
held  by  Jacob  F.  Franck  on  the  Madison 
avenue  cottages*  was  not  for  loaned  money, 
but  was  made  to  indemnify  him  as  surety 
of  one  John  C.  Struss;  and  that  they  were 
not  his  property  at  the  time  the  will  was 
written,  but  were  acquired  several  years 
thereafter.  And  she  alleged  that  they  were 
not  disposed  of  by  the  will,  but  passed  un- 
der the  law  to  J.  L.  Franck;  and  asked  that 
they  be  subjected  to  the  payment  of  her 
Judgment  The  appellee  Clara  Franck  filed 
a  general  demurrer  to  tbe  answer  and  cross- 
petition  of  Katie  Franck-Bollinger,  which 
was  sustained,  and  the  property  adjudged  to 
Clara  Franck  as  devisee  under  the  will  of 
Jacob  Franck;  and  Katie  Franck-Bollinger 
has  appealed. 

It  Is  perfectly  clear  that  Jacob  F.  Franck 
intended  that  his  daughter-in-law,  Clara 
Franck,  should,  at  his  death.  Inherit  his  en- 
tire real  and  personal  estate,  excluding  the 
special  bequests.  But  It  is  equally  manifest 
that  the  Madison  avenue  cottages  are  not 
included  In  the  specific  devise  of  real  estate 
to  her  in  the  fourth  clause  of  his  will,  and 
these  lots,  not  having  been  disposed  of  by 
will,  passed,  under  the  statute,  to  John  I^ 
Franck  as  his  heir. at  law,  and  were  liable 
to  his  debts.  This  question  was  fully  con- 
sidered by  this  court  in  the  recent  case  of 
Todd  T.  Gentry,  60  8.  W.  639,  and  In  the 
opinion  In  that  case  ail  the  Kentucky  cases 
bearing  upon  the  question,  as  well  as  the 
leading  text-writers,  are  considered,  and  the 
conclusion  reached  that  whatever  may  have 
been  the  intention  of  testator,  real  estate 
not  disposed  of  by  his  will  passes  to  his  heirs 
at  law  as  undevised  property.  Section  20r>8 
of  the  Kentucky  Statutes,  which  provides 
that  "the  conversion  in  whole  or  in  part  of 
money  or  property  or  the  proceeds  of  prop- 
erty advanced  to  one  of  the  testator's  heirs 
Into  other  property  or  thing,  with  or  without 
the  assent  of  testator,  shall  not  be  an  ademp- 
tion unless  a  contrary  Intention  on  the  part 
of  the  testator  appear  from  the  will,  or  by 
parol  or  other  evidence,"  only  applies  where 
the  devisee  is  an  heir  of  testator.  See  Hazel- 
wood  V.  Webster,  82  Ky.  409.  The  order  of 
December  1,  1900,  sustaining  the  motion  of 
John  Ii.  Franck  to  have  the  Judgment  for 
alimony  rendered  on  the  15th  of  May,  1879, 
set  aside  and  vacated,  except  as  covered  by 
the  Judgment  of  the  15th  day  of  May,  1897, 
for  $2,707.90,  was  purely  interlocutory,  and 
does  not  In  any  wise  affect  tbe  right  of  ap- 
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pellant  to  enforce  the  collection  of  the  latter 
judgment.  We  are  of  the  opinion,  there- 
fore, that  the  court  was  In  error  In  adjudg- 
ing the  Madison  avenne  cottages  to  be  the 
property  of  the  appellee  Clara  Franck,  as 
derlsee  under  the  will  of  Jacob  F.  Franck. 

Upon  the  former  appeal  of  this  case  we 
overlooked  the  fact  that  section  2068  only 
applied  to  property  devised  to  one  of  tes- 
tator's heirs,  and,  In  consequence  thereof.  In- 
dulged In  comments  which  were,  i>erhaps, 
misleading  In  their  tendency.  Bat  for  rea- 
sons indicated  In  this  opinion,  the  Judgment 
Is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion.  ' 


RE5YNOLDS  v.   COMMONWEALTH. 

(Conrt  of  Appeals,  of  Kentucky.    Feb.  24, 
1903.) 

HOUICIDB— SELF-DEFENSE— INSTRUCTIONS 
—EVIDENCE. 

1.  In  a  prosecution  for  murder,  an  instruc- 
tion that  it,  at  the  time  defendant  killed  de- 
ceased, he  was  about  to  do  defendant  or  his 
brother  some  great  bodily  harm,  and  that  to 
shoot  deceased  was  necessary,  or  seemed  to 
defendant  to  be  uecessary,  in  the  exercise  of 
reasonable  judgment,  to  protect  himself  or  his 
brother  from  such  Injurr,  "either  real,  or  to 
the  defendant  apparent,"  the  jury  should  find 
defendant  not  guilty,  on  the  ground  of  self- 
defense  and  apparent  necessity,  was  not  ob- 
jectionable on  the  ground  that  It  required  the 
jury  to  believe  that  defendant  or  his  brother 
''TMlly  was  in  imminent  danger  of  ^reat  bod- 
Qy  harm  at  the  hands  of  deceased,  mstead  of 
being  apparently  so." 

2.  An  mstructlon,  in  a  prosecution  for  mur- 
der, on  the  subject  of  self-defense,  which  col- 
lects the  evidence  as  to  former  acts  of  violence 
on  the  part  of  deceased,  and  charges  that  de- 
fendant had  a  right  to  bear  arms  openly  and 
keep  a  lookout  for  decedent,  and  that,  if  he 
casnnlly  met  him,  -he  need  not  wait  to  be  as- 
saulted, but  may  consider  the  past,  and,  if  he 
ticlipves  that  he  is  in  apparent  danger  of  great 
bodily  harm  at  decedent's  hands,  be  ma^  shoot 
him.  is  erroneous,  as  unnecessarily  grouping  and 
emphasizing  the  facts,  and  giving  undue  prom- 
inence to  particular  evidence. 

3.  In  a  prosecution  for  murder,  evidence  Md 
to  justify  a  conviction. 

Appeal  from  circuit  court,  Bell  county. 
"To  be  oflBclally  reported." 
Noah  M.  Keynolds  was  convicted  of  mur- 
der, and  he  appeals.    Affirmed. 

Salyer  &  Baker,  W.  O.  Oolson,  A.  B.  Smith, 
and  J.  O.  Forrester,  for  appellant  M.  R. 
Todd  and  Clifton  J.  Pratt,  for  the  Common- 
wealth. 


BARKER,  J.  The  appellant,  Noah  Reyn- 
olds, and  J.  C.  Reynolds  were  Jointly  indict- 
ed by  the  grand  Jury  of  Letcher  county, 
chaisred  with  the  willful  murder  of  William 
8.  Wright  The  case  was  transferred,  by  a 
change  of  venue,  to  Bell  county.  The  trial 
of  appellant  by  a  Jury  In  the  Bell  drcnlt  court, 
Rsnlted  In  his  conviction,  and  his  being  sen- 
taic«d  to  confinement  In  the  penitentiary  for 
the  tom  ot  Ua  natural  life.    His  motion  for 


a  new  trial  having  been  overruled,  be  prose- 
cutes this   appeal.  , 

Appellant  by  his  counsel,  urges  several  ob- 
jections, of  small  importance,  we  think,  to 
the  court's  action  in  reference  to  the  admis- 
sion of,  and  refusal  to  admit,  certain  evidence. 
These  various  objections  have  no  meritorious 
foundation,  and,  after  a  careful  examination, 
we  are  not  willing  to  say  that  the  substantial 
rights  of  appellant  were  Injured  by  the  court's 
rulings  upon  the  questions  Involved. 

There  are  always  arising.  In  a  case  like 
this,  questions  of  the  relevancy  and  compe- 
tency of  evidence,  which  lie  along  the  debata- 
ble line  of  the  rules  of  evidence,  of  which 
the  trial  court  can  better  Judge  than  the 
Court  of  Appeals,  because  often  the  decisions 
of  these  narrow  questions  are  properly  in- 
fluenced by  considerations  which  the  lower 
court  sees  and  understands,  but  which  cannot 
always  be  fully  reproduced  in  the  bill  of  ex- 
ceptions. Of  such  import  are  all  of  the  ques- 
tions raised  as  to  the  evidence  In  this  case; 
and,  as  ive  have  said,  we  do  not  think,  after 
a  careful  weighing  of  them,  that  the  lower 
court's  rulings  were  erroneous. 

Appellant  complains  of  instruction  No.  5, 
which  relates  to  the  right  of  self-defense.  His 
objection  Is  that  It  required  the  Jury  to  be- 
'  lleve  that  at  the  time  of  the  shooting,  appel- 
lant or  J.  C.  Reynolds  really  was  In  Imminent 
danger  of  e^at  bodily  harm  at  the  hands  of 
William  S.  Wright,  Instead  of  being  appar- 
ently so;  and  he  cites,  in  support  of  this  ob- 
jection, the  c;  •>  of  Cockrin  v.  Commonwealth, 
95  Ky.  23,  23  S.  W.  659.  The  instruction 
under  discussion  Is  very  readily  distinguished 
from  that  involved  In  the  case  cited.  In- 
struction No.  6.  if  It  contained  only  the  lan- 
guage which  appellant's  counsel  quote  in  their 
brief,  would  be  Inimical  to  the  principle  of 
the  Cockrill  Case;  but,  if  all  the  instruction 
Is  considered,  every  substantial  right  of  self- 
defense  to  which  appellant  was  entitled  Is 
found  to  be  carefully  preserved.  Said  Inatmc- 
tlon  Is  as  follows:  "Although  the  jury  may 
believe  from  the  evidence,  beyond  a  reason- 
able doubt  that  the  defendant,  in  Letcher 
county,  and  before  the  finding  of  the  Indict- 
ment in  tills  case,  shot  and  killed  deceased,  yet 
if  they  believe  from  the  evidence  that  at  the 
time  defendant  shot  and  killed  deceased  the 
deceased  was  then  and  there  about  to  do  him 
or  the  said  John  Reynolds  some  great  bodily 
harm,  and  that  to  sboot  deceased  was  neces- 
sary, or  seemed  to  the  defendant  to  be  neces- 
sary, in  the  exercise  of  a  reasonable  Judg- 
ment, to  protect  himself  or  John  Reynolds 
from  such  Injury,  either  real,  or  to  the  de- 
fendant apparent  you  will  find  the  defendant 
not  guilty,  on  the  grounds  of  self-defense  and 
apparent  necessity."  It  will  he  observed  that 
this  instruction  required  the  Jury  to  acquit 
the  defendant  if  they  believed  from  the  evi- 
dence that,  at  the  time  defendant  shot  and 
killed  deceased,  the  deceased  was  then  and 
there  about  to  do  him  or  the  said  John  C. 
Reynolds  some  great  bodily  harm,  and  that  to 
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shoot  deceased  was  necessary,  or  seemed  to 
the  defendant  to  be  necessary,  In  the  exercise 
of  reasonable  judgment,  to  protect  himself  or 
the  said  John  C.  Reynolds,  from  Injury,  "ei- 
ther real,  or  to  the  defendant  apparent";  and 
this  was  all  to  which  appellant  was  entitled. 
It  may  be  that  this  Instruction  is  not  drawn 
as  artistically  as  the  learned  counsel  for  ap- 
pellant woxild  haye  written  It,  but,  as  a  whole, 
It  protects  every  right  of  self-defense  which 
the  law  awards  to  one  standing  in  the  posi- 
tion of  appellant 

I  Appellant  also  complains  that,  under  the 
evidence  in  this  case,  he  was  entitled  to  the 
Instruction  authorized  by  the  case  of  Oder  v. 
Commonwealth,  80  Ky.  32.  We  freely  admit 
that  there  was  evidence  in  this  case  to  have 
warranted  the  court  in  giving  the  Instruction 
authorized  In  the  case  cited,  if  the  principles 
enunciated  therein  can  be  upheld  either  in 
reason  or  on  authority.  The  instruction  in 
the  case  of  Oder  v.  Commonwealth,  Is  as  fol- 
lows: "If  the  jury  shall  believe  from  all  the 
evidence  that,  previous  to  the  time  of  the 
killing,  the  deceased,  Yoluey  Hall,  lay  in 
wait  for  the  defendant,  and  menaced  and 
threatened  to  kill  him,  and  attempted  vio- 
lence upon  his  person  with  a  deadly  weapon, 
or  did  any  or  either  of  them,  then  he  had  the 
right  to  consider  the  same  in  determining 
whether  he  was  in  danger  of  losing  his  life 
or  of  suffering  great  bodily  harm  at  the 
hands  of  Hall  whenever  with  or  near  him. 
These  alone  will  not  excuse  the  killing;  but 
the  defendant  had  the  right  to  bear  arms 
openly,  and,  when  he  met  the  deceased,  If, 
from  such  lying  In  wait,  threats,  menaces, 
and  attempted  violence,  if  any,  and  from  the 
circumstances  attending  the  meeting,  or  if, 
from  the  circumstances  attending  the  meet- 
ing alone,  he  in  good  faith  believed,  and  had 
reasonable  grotmds  to  believe,  that  he  was 
then  and  there  In  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm  at  the  hands 
of  the  deceased,  then  he  was  not  obliged  to 
wait  until  he  was  actually  assaulted,  but  he 
had  the  right  to  use  such  means  as  were  at 
hand,  and  as  were  necessary,  or  apparently 
necessary,  to  protect  himself  from  such  im- 
mediate danger;  and  If,  in  doing  so,  he  shot 
and  killed  deceased,  he  is  excusable  on  the 
ground  of  self-defense,  an4  should  be  acquit- 
ted, imless  the  jury  shall  believe  from  all  the 
evidence,  beyond  a  reasonable  doubt,  that  at 
the  time  of  the  killing  the  defendant  sought 
the  deceased  with  the  intention  and  for  the 
purpose  of  killing  him.  In  which  case  he  is 
not  entitled  to  an  acquittal  on  the  ground  of 
self-defense."  This  instruction,  the  court 
said,  did  not  sufficiently  protect  the  defend- 
ant, because  by  Its  terms  he  was  excluded 
from  considering  the  menace,  lying  in  wait, 
and  threats  unless  the  jury  believed  from  all 
the  evidence  that  this  actually  occurred, 
whereas,  in  law,  the  defendant  had  a  right 
to  act  upon  them,  whether  they  actually  oc- 
curred or  not,  provided  he  In  good  faith  be- 
lieved, and  had  reasonable  ground  to  believe. 


from  the  circumstances  as  they  appeared  to 
him,  that  the  deceased  had  waylaid  and 
threatened  him.  The  question,  said  the  court. 
Is  not  whether  the  jury  believed  the  deceased 
threatened  and  waylaid  the  defendant,  but 
whether  the  defendant  believed,  and  had  rea- 
sonable ground  to  believe,  be  had  done  so, 
and  the  jury  should  have  been  so  instructed, 
and  allowed  to  decide.  Said  the  court:  "The 
maintenance  of  self-defense  in  a  court  of  jus- 
tice, under  such  a  state  of  facts  as  exhibited 
by  this  record,  requires,  upon  the  part  of  the 
court,  the  utmost  care,  so  that  the  accused 
may  not  be  deprived  of  its  right  upon  the 
one  hand,  and  assassination  excused,  on  the 
other.  After  a  careful  review  of  the  author- 
ities on  the  subject  we  declare  the  law  to  be 
this:  That  when  a  person  has  been  merely 
threatened,  by  even  the  most  lawless  char- 
acter, it  furnishes  no  legal  excuse  for  taking 
bis  life.  But  when  a'  person  has  been 
threatened,  waylaid,  menaced,  and  assaulted 
with  a  deadly  weapon,  and  he  afterwards 
casually  meets  his  foe,  if,  from  his  character, 
antecedent  conduct  and  the  circumstances  of 
the  meeting,  and  his  presence,  he  believes, 
and  has  reasonable  grounds  to  believe.  Judg- 
ing thereof  for  himself,  but  at  his  peril,  that 
his  foe  is  about  to  inflict  upon  him  loss  of 
life  or  great  bodily  harm,  or  will  then  and 
there  carry  Into  execution  his  design  to  kill 
him  or  do  him  such  harm,  unless  prevented, 
he  is  not  bound  to  wait  until  actually  assault- 
ed, but  he  may  lawfully  use  such  force  as 
sliall  be  necessary  to  avert  such  impending 
danger;  but  Jt  Is  always  a  question  for  tho 
jury  to  judge  of  the  reasonableness  of  the 
apprehended  danger,  and  the  unfeigned  belief 
of  its  existence  by  the  person  Imperiled  by 
It  And  In  this  connection,  in  view  of  tht> 
qualification  added  to  the  instruction  quoted, 
it  is  necessary  to  determine  the  rights  of  the 
accused  under  an  opposite  tendency  of  the 
evidence  from  that  contemplated  by  the 
qualification.  It  must  be  recorded  as  a  right 
to  which  all  citizens  are  entitled,  that  the 
accused  *may  leave  his  home  for  the  transac- 
tion of  his  legitimate  business,  or  for  any 
lavrful  and  proper  purpose,'  and  while  so  en- 
gaged, having  reasonable  grounds  to  believe, 
and  in  good  faith  believing,  that  he  had  been 
threatened,  waylaid,  and  assaulted  with  a 
deadly  weapon,  he  had  the  right  to  carry 
arms  openly,  and  keep  a  lookout  for  his 
enemy,  or  procure  Information  of  his  move- 
ments in  good  faith,  and  alone  for  the  pur- 
pose of  guarding  himself  from  surprise  or 
being  taken  unawares;  and  if,  under  such 
circumstances,  a  meeting  casually  occurs, 
then  the  law  of  self-defense  applies  in  the 
same  manner,  under  similar  circumstances 
as  Indicated  where  the  meeting  is  casual,  and 
without  precaution  against  surprise,  further 
than  being  armed  for  the  purpose  of  self- 
protection;  but  in  no  state  of  case  is  one  per- 
son allowed  by  law  to  hunt  down  or  seek  an- 
other for  the  purpose  of  killing  him,  and  In 
pursuance  of  such  an  Intention,  accompanied 
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by  sach  an  act,  take  his  lUe;  lience  If  tbe 
defendant  soagtat  the  deceased  with  tbe  in- 
tention of  killing  him,  or  purposely  brought 
about  the  meeting  between  them,  or  made 
his  presence  a  mere  pretext  for  slaying  him, 
he  cannot  rely  upon  the  law  of  self-defense 
to  excuse  his  act,  although  he  may  have  be- 
lieved that  he  had  been  threatened,  waylaid, 
and  assaulted  by  the  deceased,  who  would  at 
some  future  time  execute  his  design.  It  will 
be  saen,  from  this  Tiew  of  the  law,  that  the 
instmction  was  erroneous  in  two  aspects: 
First,  in  making  the  right  of  the  appellant  to 
rely  upon  tbe  threats  and  waylaying  of  him 
by  deceased  dependent  on  the  establishment 
of  their  existence  to  the  satisfaction  of  the 
Jury  by  the  evidence;  second,  in  not  inform- 
ing the  Jury,  in  connection  with  the  qualifi- 
cation, that  the  accused  bad  the  right  to  keep 
a  lookout  for  the  deceased,  er  procure  infor- 
mation of  his  movements,  for  tbe  sole  pur- 
pose of  avoiding  a  surprise." 

We  freely  agree  with  the  language  of  the 
court  in  this  case,  in  so  far  as  it  asserts 
that,  in  giving  tbe  instruction  authorized  by 
the  reasoniog  of  the  opinion,  there  is  great 
danger  that  assasGlnatlon  may  be  excused. 
This  court  bss,  time  and  again,  decided  that 
it  is  OTor  to  unnecessarily  group  together 
facts,  or  supposed  facts,  established  by  the 
evidence,  and  to  place  them  in  tbe  form  of 
an  Instruction  to  the  jury,  thus  unnecessarily 
emphasizing  these  facts,  and  giving  them 
undue  prominence  In  tbe  estimation  of  the 
Jury  in  reselling  a  verdict  The  instruction 
authorized  by  the  case  cited  is  peculiarly 
inimical  to  this  principle.  It  gathers  up  all 
the  testimony  as  to  former  threats  or  at- 
tempted violence  on  the  part  of  tbe  deceased, 
together  with  the  truisms  that  the  defendant 
had  the  right  to  bear  arms  openly;  to  go 
about  his  ordinary  business;  that  be  might 
keep  a  lookout  for  his  enemy;  and  then  It 
adds  that.  If  he  casually  meets  him,  he  need 
not  wait  to  be  assaulted,  but  may  consider 
all  of  the  past,  and  if  be  believes  that  he 
is  in  apparent  danger  of  great  bodily  harm 
nt  the  hands  of  his  enemy,  he  may  shoot 
him  down.  We  believe  that,  as  a  practical 
detail,  the  giving  of  the  instruction  authoi> 
ized  by  the  case  of  Oder  v.  Commonwealth 
Is  accepted  by  the  average  jury  as  meaning 
that,  if  one  has  been  threatened  or  been  as- 
saulted in  the  past,  when  he  meets  his  foe 
afterwards  he  may,  without  more  ado,  as- 
essslnate  him.  The  principle  enunciated  is 
unsound,  by  every  canon  of  the  criminal  law, 
and  la  onwarranted  by  any  authority  with 
which  we  are  acquainted.  All  of  the  facts 
which  the  opinion  authorizes  to  be  placed  in 
the  instruction  pn  self-defense  are  competent 
as  evidence,  to  be  weighed  by  the  Jury,  in 
connection  with  all  of  the  other  testimony 
adduced  on  the  trial,  in  considering  the  de- 
fendant's plea  of  self-defense;  but  they  have 
no  place  in  the  Instruction,  and,  when  placed 
there,  are,  as  a  rule,  considered  by  the  Jury 
as  warranting  one  in  assassinating  the  eo- 


emy.  who  may  have  previously  threatened 
to  do  him  violence.  In  so  far  as  the  case 
of  Oder  v.  C!ommonweaith  is  inimical  to  the 
principle  here  laid  down.  It  is  overruled. 

Appellant  further  complains  of  the  closing 
speech  of  the  commonwealth's  attorney.  We 
have  examined  this  speech  carefully,  and  we 
do  not  believe  that  it  contains  anything  which 
would  warrant  us  in  reversing  this  case. 
Some  of  the  statements  are  exaggerated; 
some  of  the  conclusions  are  overdrawn;  but 
there  is  some  evidence  tending  to  support 
every  statement  made;  and  while  the  speech 
in  question  Is  florid  In  style,  and  quite  zealous 
in  seeking  a  conviction  of  appellant,  on  the 
whole  we  cannot  say  that  It  is  substantially 
out  of  the  line  usually  adopted  by  the  com- 
monwealth's attorneys  In  criminal  cases. 

Tbe  evidence  fully  warranted  the  conclu- 
sion the  Jury  reached.  The  killhig  of  Wil- 
liam S.  Wright  by  appellant  and  his  brother, 
John  C.  Reynolds,  was  admitted.  The  theory 
of  appellant,  that  William  S.  Wright  rode  up 
behind  him  and  his  brother,  who  were  walk- 
ing along  tbe  road,  each  with  a  Winchester 
rifle  in  bis  hand,  and  that  the  deceased,  see- 
ing them  thus  armed,  himself  on  horseback, 
with  his  pistol  in  a  holster  under  his  vest, 
attracted  their  attention  by  calling  them  vUe 
names  and  telling  them  be  was  going  to  kill 
them— attacked  them,  under  thes^  circum- 
stances, without  first  drawing  his  pistol— Is 
a  proposition  which  staggers  even  credulity 
Itself.  Every  man  of  any  experience  is 
bound  to  know  that  it  is  exceedingly  diffi- 
cult, while  mounted  upon  a  restive  horse,  to 
use  a  pistol  with  any  degree  of  accuracy; 
and  for  one  mounted  on  a  horse  thus  to  at- 
tack two  men  on  foot  each  armed  with  a 
repeating  Winchester  rifle,  would  be,  prac- 
tically, to  commit  suicide.  The  Jury  heard 
this  story  of  appellant  and  they  rejected  it 
as  untrue.  They  believed  from  all  the  evi- 
dence in  this  case  that  appellant  and  his 
brother  assassinated  William  S.  Wright  In 
cold  blood. 

For  these  reasons,  the  Judgment  Is  af- 
firmed. 


WREN  V.  BOSKE,   Sheriff. 

(Court  of  Appeals  of  Kentucky.     Feb.  26, 
1903.) 

TAXATION-PERSONAL    PROPERTY— SITUS- 
RESIDBNCB  OF  OWNER. 

1.  Under  Ky.  St  S  4041,  providing  that  per- 
sonal property  must  be  stated  and  valuod  8ep- 
arately  from  real  estate,  and  section  4(>">0,  pro- 
viding that  the  person  owning  property  on  a 
certain  day  shall  list  it  with  the  .nssrssor,  etc., 
personal  property  which  has  been  listed  by  the 
owner  iu  the  county  where  the  owner  resides 
cannot  he  assessed  in  the  county  where  the 
property  is  located. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  S.  T.  Wren  against  John  T. 
Boske,  as  sherifC.  From  a  Judgment  for  de- 
fendant, plalntifC  appeals.    Reversed. 
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J.  B.  Flnnell,  J.  F.  Askew,  T.  L.  Edelen, 
and  D.  A.  Glenn,  for  appellant  Bobt  0. 
Simmons,  for  appellee. 

HOBSON.  J.  Appellant,  S.  T.  Wren,  re- 
sides In  Scott  county.  He  has  some  horses, 
miiles,  cattle,  and  sheep  on  a  farm  In  Ken- 
ton county,  and  has  had  them  there  for 
about  eight  years.  This  stock  he  gave  in 
to  the  assessor  with  the  rest  of  his  personal 
property  In  the  county  of  Scott,  where  he 
resided;  but,  notwithstanding  this,  the  stock 
was  assessed  for  taxation  In  Kenton  county, 
and  he  Instituted  this  action  to  restrain  the 
sheriff  of  Kenton  county  from  selling  the 
sheep  for  taxes.  It  Is  conceded  that  the 
stock  had  obtained  a  situs  In  Kenton  coun- 
ty, and  if  personal  property  In  this  state 
which  has  obtained  a  situs  In  a  county  other 
than  that  of  the  owner's  residence  may  be 
assessed  In  that  county,  although  the  owner 
gives  it  in  for  taxation  In  the  county  of  his 
residence,  then  the  Judgment  of  the  circuit 
court  dismissing  the  plaintifTs  petition  is 
right  We  are  referred  to  a  number  of  de- 
cisions holding  that  personal  property  of 
nonresidents  of  the  state,  which  has  obtained 
a  situs  in  the  state,  may,  if  the  legislature 
80  provides,  be  taxed  in  that  state;  and  the 
same  rule,  no  doubt  would  apply  between 
the  different  counties  of  the  same  state,  if 
the  legislature  so  provided.  But  the  ques- 
tion, after  all,  is  one  of  legislative  intent 
By  our  statute,  land  shall  be  listed  in  the 
county  in  which  it  Is  located.  Ky.  St  t 
4025.  The  assessor  calls  on  the  taxpayers 
and  takes  thehr  lists.  Ky.  St  §  4044.  Per- 
sonal property  of  every  kind  must  be  stat- 
ed and  valued  separately  from  real  estate. 
Section  4050.  All  taxable  estate  shall  be 
assessed  as  of  September  15th,  and  the  per- 
son owning  or  possessing  It  on  that  day  shall 
list  it  with  the  assessor.  Section  4052.  The 
assessor,  before  returning  any  one  as  delin- 
quent, must  apply  at  his  residence.  Section 
4065.  There  is  no  provision  in  the  statute 
anywhere  for  the  assessment  of  personal 
property  In  the  county  In  which  It  Is  situat- 
ed, although  there  are  such  provisions  as  to 
the  assessment  of  land;  and,  taking  the 
whole  statute  together,  we  think  it  reason- 
ably clear  that  the  legislature  contemplated 
that  personal  property  was  to  be  given  in 
by  the  taxpayers  in  the  county  of  their  resi- 
dence. In  Jones  v.  Commonwealth,  53  Ky. 
2,  this  court  «aid:  "By  the  general  law, 
the  owners  of  property  subject  to  taxation 
are  called  on  and  give  in  their  lists  in  the 
county  in  which  they  reside,  though  the 
property  may  be  in  other  counties."  Again, 
In  Gates  v.  Barrett  79  Ky.  29C,  the  conrt 
said:  "In  general,  movable  property  is  to 
be  assessed  for  taxation  at  the  place  of  the 
owner's  residence."  See,  also,  Boske,  Sher- 
iff, V.  Security  Trust  &  Safety  Vault  Co. 
(Ky.)  5C  S.  W.  524;  Covington  v.  Wayne 
(Ky.)  58  S.  W.  776.  We  therefore  conclude 
that  this  personal  property   waa  properly 


listed  by  the  owner  in  the  county  of  his 
residence,  and,  tiaving  been  taxed  there,  wds 
not  subject  to  taxation  in  the  county  of  Ken- 
ton, under  the  statute  above  referred  to. 

•Tudgment  reversed  and  cause  remanded, 
with  directions  to  perpetuate  the  injunc- 
tion. 


CADIZ  R.  CO.  T.  ROACH. 

(Conrt  of  Appeals  of  Kentucky.    Feb.  25, 
1S08.) 

RAILROADS— RIGHT  OP  WAT— DONATION— 
CONSIDBRATION— ESTOPPEL. 

1.  Where  plaintiff,  with  a  number  of  other 
landowners,  agreed  to  donate  land  as  a  rail- 
road right  of  way,  and  it  appeared  that  It  was 
three  miles  and  a  half  from  his  residence  to 
the  nearest  depot  and  that  the  building  of  the 
new  railroad  wonid  provide  a  depot  within  a 
mile  and  a  half,  the  necessary  increase  in  the 
value  of  plaintiff's  land  was  a  sofflcient  con- 
sideration for  his  agreement. 

2.  Where  a  landowner  agreed  to  donate  land 
to  a  railroad  company  for  a  right  of  way,  and 
thereafter  the  railroad  commenced  work  ui>on 
its  road,  and  graded  the  roadbed  to  a  point 
near  the  grantor's  land,  who,  then,  for  the 
first  time,  repudiated  his  grant,  he  was  estop- 
ped from  denying  the  obligation  of  his  agree- 
ment on  the  ground  that  it  was  without  con- 
sideration. 

3.  The  partial  building  of  a  railroad  in  re- 
liance on  a  promise  to  donate  a  right  of  way 
was  a  sufficient  detriment  to  the  promisee  to 
constitute  a  good  consideration  for  the  promise. 

Appeal  from  circuit  court,  Trigg  county. 

"To  be  officially  reported." 

Action  by  0.  J.  Roach  against  the  Cadis 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Sims  &  Thomas  and  Sims,  Gamett  &  Bur- 
nett for  appellant  Kelly  &  Son  and  D.  P. 
Smith,  for  appellee. 

SKTTLB,  J.  The  appellant  railroad  com- 
pany undertook  to  construct  and  operate  a 
railroad  between  Cadiz  and  Gracey,  hi 
Trigg  county,  Ky.,  for  which  purpose  it  re- 
ceived subscriptions  in  money,  and  dona- 
tions of  right  of  way  over  the  lands  of 
divers  citizens  of  that  county.  The  appellee, 
C.  J.  Roach,  gave  such  right  of  way  over 
his  land,  evidenced  by  the  following  writ- 
ing, signed  by  him  and  one  L.  A.  Miller,  who 
had  likewise  given  ap/)cUant  the  right  of 
way  over  his  land:  "Office  of  Ciadlz  Rail- 
road Company.  Cadiz,  Ky.,  Feb'y  2l8t  1901. 
I  hereby  donate  to  th^  Cadiz  Railroad  Com- 
pany a  60-foot  right  of  way  through  my 
farm,  according  to  surveys.  L.  A.  Miller. 
C.  J.  Roach."  It  appears  from  the  record 
that  the  route  for  the  railroad  had  previous- 
ly been  surveyed  through  appellee's  land,  and 
marked  by  stakes.  After  the  execution  of 
the  writing  mentioned,  appellant  began  the 
work  of  constructing  Its  road;  and,  while 
engaged  in  cutting  and  removing  timber  and 
undergrowth  from  the  right  of  way  through 
appellee's  land,  the  latter  met  the  foreman 
In  charge  of  appellant's  workmen,  and  frn^ 
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bade  the  doing  of  any  further  work  on  his 
land,  and  soon  thereafter  Instituted  this  ac- 
tion to  obtain  a  cancellation  of  the  writing 
whereby  appellant  had  been  granted  the 
right  of  way  over  hlB  land,  upon  the  alleged 
ground  that  it  had  been  procured  by  fraud. 
The  original  petition  avers,  in  substance,  that 
appellee  was  induced  to  execute  the  writing 
upon  the  false  representation  made  by  ap- 
pellant's agents  at  the  time  that  all  of  the 
neighbors  had  donated  to  appellant  the  right 
of  way  over  their  lands  for  its  road,  and  in 
fact  that  the  right  of  way  had  been  donated 
from  Cadiz  to  appellee's  farm.  It  Is  further 
averred  that  this  statement  was  false,  but 
that  he,  being  unaware  of  its  falsity,  was 
induced  thereby  to  execute  the  writing, 
which  he  would  not  otherwise  liave  done. 
Afterwards  an  amended  petition  was  filed,  in 
which  it  was  alleged  that  the  writing  in 
question  was  and  is  without  consideration, 
and  consequently  void.  The  answer  of  ap- 
pellant specifically  denies  the  allegations  of 
fraud  and  want  of  consideration  contained 
in  tbe  petition  as  amended,  and  avers  that 
the  work  of  building  its  line  of  railroad  was 
undertaken  by  the  citizens  of  Trigg  county 
upon '  subscriptions  of  money  and  donations 
of  lands  for  the  right  of  way,  that  appellee's 
grant  of  the  right  of  way  over  his  land  was 
made  pursuant  to  this  undertaking,  and  that 
appellant  relying  upon  these  subscriptions 
and  donations,  including  that  of  appellee,  had 
commenced  the  construction  of  its  line  of 
railroad,  and  proceeded  with  the  same  to  the 
extent  of  expending  $15,000  or  $20,000  in 
grading  and  otherwise  preparing  its  roadbed 
for  laying  ties  and  rails.  The  answer  further 
avers  that  the  subscriptions  and  mutual  un- 
dertaking of  the  parties  to  construct  the 
railroad  constituted  a  good  and  sufficient  con- 
sideration for  the  subscriptions  made,  wheth- 
er of  money  or  right  of  way,  and,  in  addi- 
tloii,  fbat  appellant's  land  will  be  greatly 
enhanced  in  value  by  the  building  of  the 
railroad  and  the  erection  of  a  depot,  which 
will  be  only  a  mile  and  a  half  from  his  resi- 
dence. By  consent  of  parties  the  evidence  on 
the  issues  formed  by  the  pleadings  was  heard 
orally  by  the  court,  and  the  trial  resulted  In 
a  Judgment  In  favor  of  the  appellee,  from 
which,  and  the  refusal  of  the  lower  court  to 
grant  It  a  new  trial,  appellant  prosecutes 
this  appeal. 

It  is  proper  to  say  that  the  charge  of  fraud 
In  the  procurement  of  appellee's  signature  to 
the  writing  executed  by  appellee  was  wholly 
disproved  on  the  trial,  and  the  only  remain- 
ing question  for  this  court  to  determine  is 
as  to  the  plea  of  no  consideration. 

We  find  that  appellee,  when  asked  by  ap- 
pellant's agents.  Street  ft  Qalnes,  to  give 
the  right  of  way,  said  he  "wanted  the  road." 
In  thus  expressing  bimself,  appellee  seems  to 
have  been  actuated  by  the  general  desire 
that  Inspired  his  neighbors  and  friends  to 
contribute  to  the  one  common  object  that 
was  exper-ted  to  benefit  the  people  of  the 


county,  which  was  the  securing  of  a  railroad. 
The  undertaking  originated  with  the  citizens 
of  Cadiz  and  vicinity,  for  they  alone  seem 
to  have  furnished  by  subscription  the  capital 
necessary  to  the  success  of  the  enterprise- 
some  giving  money,  and  others  the  right  of 
way  over  their  lands.  "Where  several 
promise  to  contribute  to  a  common  object, 
desired  by  all,  the  promise  of  each  may  be 
a  good  consideration  for  the  promise  of  the 
others."  Parsons  on  Contracts,  vol.  2,  page 
452;  Twin  Creek  &  Colmanville  T.  P.  Road 
Co.  V.  Lancaster,  etc.,  79  Ky.  562;  Stovall 
V.  McCutchen  &  Co.  (Ky.)  54  S.  W.  969,  47 
L.  R.  A.  287.  But  whether  we  are  to  regard 
appellee's  grant  to  appellant  of  the  right  of 
way  over  his  land  as  binding,  upon  the  prin- 
ciple of « mutuality,  or  not,  we  cannot  re- 
,gard  it  as  a  mere  gift  of  his  property  to  a 
public  charity,  for  by  the  building  of  the 
road  he  will  derive  profit  from  the  increase 
in  the  value  of  his  land.  Besides,  it  ap- 
pears that  It  is  three  and  a  half  miles,  or 
more,  from  his  residence  to  the  nearest 
depot,  whereas  the  building  of  the  new  rail- 
road will  provide  a  depot  within  a  mile  and 
a  lialf  of  his  residence. 

There  is  yet  another  ground  which  we 
think,  in  all  fairness,  should  operate  as  an 
estoppel  to  the  plea  of  no  consideration  made 
by  appellee.  We  find  from  the  record  that 
no  work  had  been  done  by  appellant  In  con- 
structing its  road  at  the  time  appellee  ex- 
ecuted the  writing  granting  the  right  of  way 
over  his  land,  which  was  February  21,  1901. 
but  after  that  date  work  was  begun,  and 
continued  down  to  June  or  July,  1901,  dur- 
ing which  time  the  roadbed  had  been  graded 
from  Cadiz,  a  distance  of  seven  miles,  to 
a  point  near  appellee's  land;  and,  as  It  then 
became  necessary  for  appellant's  servants 
to  grade  and  construct  the  roadbed  on  ap- 
pellee's land,  they  went  upon  the  same  for 
that  purpose,  and  had  about  finished  clear- 
ing the  roadway  thereon  of  timber  and  other 
obstructions,  when  appellee  met  them,  and 
for  the  first  time  advised  them  of  his  pur- 
pose to  repudiate  the  writing  granting  the 
rignt  of  way,  and  by  his  command  the  work 
was  then  and  there  stopped.  We  know  of  no 
reason  why  the  law  of  equitable  estoppel 
should  not  be  made  to  apply  to  a  case  like 
this.  Indeed,  we  are  told  in  the  very  ad- 
mirable work  of  Thompson  on  the  Law  of 
Corporations,  voL  4,  sec.  5279,  that  it  may 
be  applied  "where  a  landowner  encourages, 
actively  or  passively,  the  appropriation  of 
bis  land  by  a  corporation  for  public  use"; 
and  we  may  add  that  a  greater  reason  exists 
for  its  application  where  the  landowner  has, 
in  writing,  expressly  consented  to  such  use 
of  his  land. 

There  is  yet  another  rule  of  law  which 
boias  that  "any  advantage  to  promisor  or 
prejudice  to  promisee"  is  a  sufficient  con- 
sideration to  support  the  contract.  Stapp  t. 
Bacon's  Ex'r,  1  A.  K.  Marsh.  538.  Applying 
this  rule  to  the  facts  of  the  case  at  bar. 
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we  find  that  appellant,  relying  in  good  faith 
upon  the  aubscrlptlona  and  donations  made 
in  aid  of  Its  undertaking,  including  the  dona- 
tion from  appellee  of  the  right  of  way  over 
his  land,  began  the  construction  of  its  road, 
and  completed  the  roadbed  to  appellee's  land, 
expending,  as  alleged,  $15,000  or  $20,000  In 
so  doing.  We  think,  therefore,  that  in  view 
of  the  labor  and  expense  thus  Incurred  by 
appellant,  superinduced,  as  it  was,  in  part, 
by  the  grant  from  appellee  of  the  right  of 
way  over  his  land,  It  would  greatly  prejudice 
its  rights  to  permit  appellee  to  withdraw  the 
permission  given  to  it  to  run  its  railroad  over 
bis  land. 

For  the  reasons  herein  given,  the  judg- 
ment of  the  lower  court  is  reversed,  and 
cause  remanded,  in  order  that  appellee's  pe- 
tition may  be  dismissed. 


BARNES  T.  BARNES  at  al. 

(Court  of  Appeals  of  Kentucky.     Fc^.  21, 
1903.) 

TENANTS    IN    COMMON— ACCOUNTINO— LIENS— 
SUBROGATION. 

1.  Where  plaintiff  and  defendant  purchased 
certain  real  estate  in  common  and  gave  a  note 
for  a  part  of  the  price,  with  B.  as  surety,  and 
the  latter  paid  one-half  of  the  note,  he  was 
entitled  to  a  lien  on  the  property  purchased  by 
subrogation,  for  his  debt  and  interest. 

2.  Plaintiff  and  defendant  purchased  land 
for  $700,  of  which  plaintiff  paid  in  cash  $350, 
and  both  parties  gave  their  note,  with  B.  as 
surety,  for  the  balance.  The  note  was  subse- 
-quently  paid  by  plaintiff  and  B.,  each  contril)- 
utlng  one-half  thereof.  Plaintiff  bad  posses- 
sion of  the  property,  and  collected  therefrom 
$850,  and  paid  in  improvements,  taxes,  insur- 
ance, etc.,  $3^.  Held,  on  an  accounting  be- 
tween plaintiff  and  defendant,  that  the  amount 
received  each  year  for  rent  should  be  credited 
by  the  amount  expended,  and  that  the  balance 
should  bear  interest  from  the  end  of  the  rental 
year  until  the  settlement  of  tiie  account,  that 
defendant  was  entitled  to  one-half  of  the  aggre- 
gate of  these  balances,  with  interest,  from 
which  should  be  talcen  one-half  of  the  $350 
cash  paid  by  plaintiff,  with  interest  until  the 
settlement,  added  to  one-fourth  of  the  sum  paid 
by  plaintiff  and  B.  on  the  note  with  interest, 
and  the  judgment  rendered  for  the  balance 
should  be  satisfied  out  of  any  balance  of  the 
purchase  money  due  the  debtor,  after  payment 
to  B.  of  his  lien,  from  the  whole  amount  real- 
ized from  a  sale  of  the  property. 

Appeal  from  circuit  court,  Logan  coimty. 

"Not  to  be  officially  reported." 

Action  by  W.  E.  Barnes  against  Caarence 
Barnes  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed in  part 

W.  P.  Sandidge  and  Browder  &  Browder, 
for  appellant    Roark  &  Finn,  for  appellees. 

BARKER,  J.  In  1890,  the  appellant,  WU- 
11am  E.  Barnes,  and  the  appellee  Clarence 
Barnes,  bis  brother,  purchased  a  small  lot 
and  storehouse  in  the  tovra  of  Olmstead, 
I»gan  county,  Ky.,  for  the  consideration  of 
$700;  $350  of  which  was  paid  in  cash,  and 
for  the  balance  of  $350.  William  E.  Barnes 


and  Clarence  Barnes,  as  principals,  together 
with  John  B.  Barnes,  another  broths,  as 
surety,  executed  thehr  promissory  note.  In 
1899,  Wllilam  E.  Barnes  instituted  this  ac- 
tion In  the  Logan  drcUt  court  against  his 
brother  Clarence  Barnes,  claiming  to  have 
paid  the  $350  cash,  himself,  and  that  he  also 
paid  off  and  discharged  the  note  ot  $350  for 
tb^  remaindng  part  of  the  consideration;  and 
praying  for  a  Judgment  against  Clarence 
Barnes  for  one-half  of  said  sums  thus  paid 
by  him,  with  Interest  tram  the  date  of  pay- 
ment by  him  until  the  same  should  be  re- 
paid him  by  Clarence  Barnes,  and  for  a  sale 
of  the  property  to  satisfy  his  claim.  Clarence 
Barnes  filed  an  answer,  denying  that  WllUam 
E.  Barnes  paid  off  the  purchase  price  of  said 
house  and  lot,  and  alleging  that  William  E. 
Barnes  had  used  and  occupied  said  premises 
for  a  number  of  years,  and  had  failed  to 
account  to  him  for  any  of  the  rents  of  said 
property,  and  asked  a  Judgment  against  Wil- 
liam E.  Barnes  on  his  counterclaim  and  set- 
off. In  the  acUoo  thus  instituted,  J.  B. 
Barnes  intervened,  claiming  to  have,  himself, 
paid  off  the  $350  note  executed  for  the  de- 
ferred payment  on  said  house  and  lot,  as 
surety  for  his  brothos,  and  asking  that  he 
be  adjudged  a  lien  upon  the  house  and  lot 
in  question  for  the  amount  thus  paid  by 
him.  The  allegations  of  this  pleading, ,  od 
the  part  of  J.  B.  Barnes,  were  confessed  by 
Clarence  Barnes,  and  denied  by  William  E. 
Barnes.  The  issues  were  made  up  along  the 
lines  thus  indicated,  and  the  case  was  re- 
ferred to  the  Commissioner,  to  ascertain  the 
rents  with  which  William  E.  Barnes  should 
be  charged;  the  taxes,  insurance,  repairs, 
and  improvements  which  he  had  made,  and 
with  which  he  should  be  credited.  The  Com- 
missioner reported  that  he  should  be  charged 
with  the  aggregate  sum  of  $850  rent,  and 
that  he  had  paid  out,  for  taxes,  Insurance, 
and  repairs,  the  sum  of  $345.  This  report  of 
the  Commissioner  was  confirmed  by  consent 
of  all  the  parties.  The  evidence  having  been 
taken  on  the  issues  Involved,  and  the  case 
having  been  heard  and  submitted,  the  court 
entered  the  following  Judgment:  "That  W. 
E.  Barnes  paid  the  first  payment  of  $350 
upon  the  house  and  lot  in  controversy,  and 
that  the  second  payment  of  $350  was  made 
by  W.  E.  Barnes  and  J.  B.  Barnes  Jointly. 
It  is  therefore  ordered  and  adjudged  that 
J.  B.  Barnes  has  a  Hen  upon  the  property 
herelnafto:  described  to  secure  him  in  the 
payment  of  one-half  of  the  second  payment, 
which  was  made  by  him  and  W.  E.  Barnes 
Jointly,  which  amounts  to  $290.75.  It  is 
furtlier  ordered  and  adjudged  by  the  court 
that  the  defendant  Clarence  Barnes  shall  re- 
cover of  the  plaintiff,  W.  E.  Barnes,  the  sum 
of  $250,  with  Interest  from  date,  for  which 
execution  may  Issue,  the  amount  due  him 
for  the  rent  of  the  place  hereinafter  de- 
scribed, after  deducting  taxes,  repairs,  and 
Improvements  to  the  extent  of  $100,  making 
a  total  reduction  of  $350— $850  having  been 
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collected  by  W.  B.  Bames  tor  rents.  It  ia 
fnrtber  ordered  that  the  following  described 
pn^erty,  to  wit:  A  certain  storeboase  and 
lot  or  parcel  of  ground  at  Olmstead,  Logan 
county,  Ky.,  described  as  follows:  'Begin- 
ning at  a  stone  at  OlmBtead  statlMi  on  the 
Memphis  branch  of  the  L.  &  N.  Railroad, 
30  feet  from  the  center  of  railroad  and  cor^ 
ner  to  Wlntersmlth;  thence  on  a  line  of  said 
railroad  and  parallel  with  same  S.,  43  W., 
2.88  chains  to  a  stone  comer  to  B.  C.  Jenkins' 
lot;  thence  S.,  43  E.,  2.49  chains  to  a  stone 
In  the  middle  of  the  Ash  Spring  road  and 
comer  to  said  Jenkins;  then  with  said  road 
N.,  5  B.,  3.95  chains  to  the  beginning,  and 
pnichaBe  money,  with  Interest  from  time  of 
bouee  and  lot  which  wae  conveyed  to  Clar- 
ence Bames  and  W.  E.  Bames  by  the  Boyd 
heirs' — be  sold  at  the  courthonse  door  in 
RassellTllle,  Logan  county,  Ky.,  upon  a  cred- 
it of  6  and  12  months,  the  purchaser  being 
required  to  give  bond  with  approved  secu- 
rity, bearing  6%  Interest  from  date  of  sale 
until  paid,  and  a  lien  be  retained  upon  the 
property  conveyed  for  the  purchase  money." 

As  to  the  claim  of  J.  B.  Bames,  we  think 
that  the  court  correctly  ascertained  that  he 
paid  one-half  of  the  note  for  the  deferred 
payment  on  the  bouse  and  lot  In  controversy, 
and  was  entitled  to  a  lien,  by  subrogation, 
for  bis  debt  and  Interest. 

As  to  the  Issue  between  William  E.  Bames 
and  Clarence  Bamen,  we  are  not  sure  that 
we  understand  what  principle  govemed  the 
lower  court  In  applying  the  facts  ascertained 
by  the  Judgment  and  agreed  Commissioner's 
report;  but,  without  entering  into  any  analy- 
sis of  the  Judgment,  we  think  it  Is  erroneous. 
The  report  of  the  Commissioner,  confirmed  by 
agreement,  should  have  been  takeo  as  a 
basis,  to  wit,  $800,  the  aggregate  amount  of 
rent  collected  by  William  K  Bames,  and 
$343,  the  aggregate  amount  of  taxes,  Insur- 
ance, repairs,  and  Improvements  paid  out  by 
hina.  The  amount  of  each  annual  gale  of 
rent  should  be  credited  by  the  amount  ex- 
pended fai  said  rental  year  for  taxes,  insur- 
ance, repabrs,  or  improvements,  and  the  bal- 
ance should  bear  Interest  frqm  the  end  of 
the  rental  year  until  settled  as  herein  in- 
dicated. One-half  of  the  aggregate  of  these 
balances,  with  Interest,  will  show  what  Wil- 
liam E.  Bames  owes  Clarence  Barnes.  Then 
one-balf  of  the  $350  cash  paid  by  William  E. 
Barnes,  with  Interest  from  the  time  of  pay- 
ment until  settlement  of  the  account  as  here- 
in provided  for,  added  to  one-fourth  of  the 
sum  paid  by  WiUlam  B.  Bames  and  J.  B. 
Bames  on  Uie  note  for  deferred  paymmt  of 
purcliase  money,  with  interest  from  time  of 
payment  until  settled  herein,  will  show  what 
Clarence  Bames  owes  William  B.  Barnes.  A 
Judgment  should  be  rendered  for  the  balance 
shown  by  taking  the  lesser  of  these  two  sums 
from  the  greater;  this  Judgment  to  be  satis- 
fled,  so  far  as  possible,  out  of  any  balance 
of  the  purchase  money  due  the  debtor,  after 
payment  to  J.  B.  Bames  of  his  first  lien  on 


the  whole  amount  realised  by  the  sale  of  the 
property  herein  Involved. 

We  have  not  attempted  to  be  minutely 
accurate  in  giving  the  details  of  this  case, 
but  have  been  satisfied  with  such  substantial 
outline  as  we  think  necessary  to  illustrate 
the  conclusions  reached.  We  have  agreed 
with  the  lower  court  on  the  findings  of  facts, 
but  have  differed  from  the  conclusions  as  to 
the  application  of  those  facts  and  the  man- 
ner of  stating  the  account  between  William 
B.  and  Clarence  Bames. 

Wherefore  the  Judgment  Is  aflSrmed  as  to 
3.  B.  Bames,  and  reversed  as  to  Clarence 
Bames,  with  directions  to  enter  a  Judgment, 
as  to  him,  consistent  with  this  opinion. 


COOK  V.  COMMONWEALTH. 

(Court  of  Apiwals  of  Kentucky.    Feb.  24, 

1903.) 

MANSLAUOHTER— SBLF-DBFaNSD-INSTRUO- 
TIONS-PHRASBOLOGT— APPEAL— MO- 
TION FOR  NEW  TRIAL. 

1.  Under  Cr.  Code  Prac.  i  281,  providing 
that  the  decision  of  the  court  on  motion  for  a 
new  trial  shall  not  be  subject  to  exceptions, 
action  of  the  trial  court  in  denyiDg  such  a  mo- 
tion, based  on  newly  discovered  evidence,  can- 
not be  reviewed  on  appeal. 

2.  In  a  murder  prosecution,  an  Instruction  al- 
lowing a  verdict  for  voluntary  manslaughter 
on  Buch  provocation  as  was  "reasonably  calcu- 
lated to  excite  uugovemable  passiou"  was  not 
objectionable  as  (ailing  to  define  a  standard 
for  the  measurement  of  the  question  of  provo- 
cation. 

3.  A  defendant  Indicted  for  murder  could  not 
complain  of  allef;ed  error  in  the  instruction  in 
regard  to  voluntary  manslaughter,  (or  failing 
to  define  a  standard  of  measurement  of  the 
question  of  proTooation,  where,  by  the  verdict, 
he  was  found  guilty  of  voluntary  manslaughter. 

4.  In  a  murder  prosecution,  use  of  the  word 
"avoiding"  in  the  instruction  relative  to  self- 
defense,  "and  there  reasonably  appeared  to 
him  no  other  safe  means  of  avoiding  impend- 
ing danger,"  was  not  error. 

6.  An  instruction  that  if  the  killing  was  not 
done  in  sel(-de(ense,  hut  was  done  m  sudden 
heat  or. passion,  etc.,  the  jury  should  find  de- 
fendant guilty  of  voiuutary  manslaughter,  was 
not  had  for  falling  to  use  the  word  ''felonious- 
ly." 

Appeal  from  cfrcult  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Richard  Cook  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant 
Clifton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commonwealth. 


PATNTER,  J.  The  appellant  seeks  a  re- 
versal on  two  grounds:  (1)  Newly  discover- 
ed evidence;  (2)  errors  in  instructions.  It 
was  on  the  motion  for  a  new  trial  that  It 
was  made  to  appear  that  evidence  had  been 
discovered  after  the  verdict  of  the  Jury.  Sec 
tlon  281,  Cr.  Code  Prac,  provides  that  "the 
decision  of  the  court  upon  challenges  to  the 
pauel  and  for  cause  upon  motion  to  set  aside 
an  Indictment  and  upon  motions  for  a  new 
trial  shall  not  be  subject  to  exception."  The 
action  of  the  court  in  refusing  a  new  trial 
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cannot  be  reviewed  by  this  court  Nichols  ▼. 
Commonwealth,  11  Buah,  575;  Lewis  v.  Com- 
monwealth,  93  Ky.  238,  19  S.  W.  664. 

The  defendant  was  Indicted  for  murder, 
and  found  guilty  of  manslaughter.  Instruc- 
tion No.  2  was  on  voluntary  manslaughter,  In 
which  the  court  told  the  Jury  that  if  they 
believed  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  the  killing  was  not  done  in 
hla  necessary  or  apparently  necessary  self-de- 
fense, but  was  done  In  sudden  heat  or  pas- 
sion or  sadden  affray,  or  upon  such  provocet- 
ti-on  aa  teas  reasonably  ealettlated  to  excite 
ungovernable  passion,  tTtey  shxmld  find  him 
guilty  of  voluntary  manslaughter.  It  is  in- 
sisted that  this  is  In  error,  because  the  phrase 
underscored  did  not  define  any  standard  by 
which  the  Jury  was  to  measure  the  question 
of  provocation.  It  is  true  the  language  gives 
no  definition  of  what  kind  of  provocation  is 
reasonably  calculated  to  excite  ungovernable 
passion  so  as  to  reduce  the  killing  to  man- 
slaughter, la  Payne  v.  Commonwealth,  1 
Mete.  374,  the  court  told  the  Jury,  if  the  kill- 
ing was  done  upon  legal  provocation,  and 
without  malice,  in  sudden  beat  and  passion, 
and  not  in  self-defense,  they  were  to  find 
the  accused  guilty  of  manslaughter.  It  is 
urged  that  the  language  In  question  is  equiva- 
lent to  saying  "legal  provocation."  We  do  not 
think  so.  This  court,  in  Lewis  v.  Common- 
wealth, said:  "It  would  have  been  better 
to  have  told  the  Jury  that  the  provocation 
must  be  such  as  is  ordinarily  calculated  to 
excite  the  passions  beyond  control."  In  the 
instruction  under  consideration  the  court  used 
the  words  "reasonably  calculated,"  which 
words  are  quite  as  proper  to  be  used  as  "or- 
dinarily calculated,"  and  are  just  as  favorable 
to  the  accused.  The  law  allows  the  Jury  to 
find  the  defendant  guilty  of  voluntary 'man- 
slaughter when  the  provocation  is  such  as  is 
calculated  to  excite  the  passions  beyond  con- 
trol. The  expression  in  the  instruction  in 
question,  "excite  ungovernable  passions,"  la 
substantially  the  same  as  the  expression  "ex- 
cite the  passions  beyond  control";  for.  If  un- 
governable passions  have  been  excited,  tbey 
are  necessarily  beyond  control.  If  the  pas- 
sions are  beyond  control,  they  are  certainly 
ungovernable.  But,  even  if  there  was  error  in 
the  instruction  in  the  particular  mentioned, 
it  could  not  be  complained  of,  because  It  did 
not  prevent  the  Jury  from  finding  the  appel- 
lant guilty  of  voluntary  manslaughter;  hence 
did  not  prejudice  the  rights  of  the  appellant 
The  purpose  of  the  Instruction  was  to  enable 
the  Jury,  If  the  facts  warranted  It,  to  find  the 
appellant  guilty  of  manslaughter,  Instead  of 
murder.    It  accomplished  its  purpose. 

In  the  self-defense  instruction  this  language 
appeared:  "And  there  reasonably  appeared  to 
him  no  other  safe  means  of  'avoiding'  Im- 
pending danger."  If  he  could  have  averted 
or  avoided  the  danger,  it  was  bis  duty  to  do 
so,  and  it  was  eminently  proper  to  put  the 
expression  quoted  In  the  instruction.  The 
word  "escape"  has  been  used  in  InstructloDS, 


but  has  been  criticised,  although  this  conrt,  in 
some  cases  since  the  criticism  upon  the  use 
of  that  word,  has  afib'med  cases  where  It 
was  used  in  the  Instruction  on  self-defense. 
The  word  "averting"  might  have  been  used 
Instead  of  "avoiding,"  but  it  would  have  con- 
veyed the  same  idea.  The  word  "feloniously" 
was  not  used  In  the  manslaughter  instruction, 
but  it  was  not  necessary  to  use  it  Tlie  au- 
thorities quoted  are  to  the  effect  that  in  an 
indictment  for  murder  it  is  necessary  to  ose 
the  word  "feloniously,"  and  likewise  In  the 
murder  instruction. 
The  Judgment  is  afllrmed. 


COPE  et  al.  T.  SLATDEN  et  «L 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 

1903.) 

AMENDMENT    OF    COMPLAINT  —  CHANOINO 
CAUSE  OF  ACTION— VOID  JTIDQMENT. 

1.  J.,  W.,  and  C.  were  owners  of  land  sub- 
ject to  the  homestead  right  of  occupancy  of  B. 
for  life  and  of  C.  till  his  majority.  W.,  who 
had  a  one-fifth  interest,  commenced  action 
against  the  others,  alleging  purchase  from  B. 
of  a  relinquishment  of  oue-nfth  of  her  home- 
stead right,  and  praying  for  enforcement  there- 
of, and  an  allotment  to  him  of  a  one-fifth  in- 
terest in  fee.  Held,  that  an  amendment  of  the 
petition  alleging  that  the  land  which  had  been 
set  aside  to  B.  and  C.  as  a  homestead  exceed- 
ed $1,000  in  value,  and  praying  the  court 
should  so  adjudge,  and  out  of  the  overplus 
should  set  aside  to  W.  his  one-fifth  interest  in 
the  land,  set  up  a  distinct  cause  of  action  from 
that  in  the  original  petition,  so  that  the  de- 
fault Judgment  in  accordance  therewith  was 
void  against  J.,  no  process  having  beoi  issued 
on  the  amended  petition. 

Appeal  from  circuit  court.  Graves  county. 

"Not  to  be  officially  reported." 
.  Action  by  Jolm  T.  Cope  and  oth«8  against 
W.  F.  Slayden  and  others.    Judgment  for 
defendants.    Plaintiffs  appeal.    Reversed. 

W.  J.  Webb,  for  appellants.  Speight  St 
Anderson,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
by  the  appellants  in  the  court  below  for  the 
purpose  of  vacating  a  Judgment  In  the  case 
of  W.  F.  Slayden  against  B.  M.  Mason  and 
others,  rendered  at  the  November  term, 
1901,  of  the  Graves  circuit  court,  which  ap- 
pellants claim  was  void.  This  proceeding, 
while  not  exactly  according  to  the  method 
pointed  out  by  section  763  of  the  Civil  Code 
for  the  purpose  of  vacating  a  void  Judg- 
ment, substantially  complies  with  said  sec- 
tion, and  brings  up  the  question  on  this  ap- 
peal as  to  whether  or  not  the  Judgment  ren- 
dered by  the  court  In  the  case  of  Slayden 
against  Mason  and  others  is  void,  or  merely 
erroneous.  The  circuit  court  of  Graves 
county  bad  set  aside  a  tract  of  land  as  a 
homestead  to  B.  M.  Mason,  as  the  widow 
of  T.  F.  Mason,  who  owned  said  tract  of 
land  at  bis  death,  and  to  her  infant  son. 
Cleveland  Mason;  the  widow  having  th*. 
right  of  occupancy  during  her  life,  and 
Cleveland  Mason,  her  son,  the  right  to  occu- 
py It  jointly  with  her  until  his  majority. 
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Olereland  Mason  was  also  the  owner  of  a 
one-flftb.  Appellants  were,  between  tbem, 
the  owners  of  three-fifths,  and  W.  F.  Slay- 
den  was  the  owner  of  one  undivided  one- 
tlftli  Interest  hi  remainder  In  said  land. 
With  this  state  of  facts  existing,  W.  F. 
Slayden  Instituted  an  action  in  the  Oraves 
circuit  court,  wherein  he  set  up,  in  sub- 
stance, that  he  had  purchased  one  undivid- 
ed one-fifth  interest  in  remainder  In  said 
land  from  one  of  the  heirs  at  law  of  T.  F. 
Mason,  and  that,  as  a  part  of  the  consid- 
eration of  his  purchase,  the  widow,  B.  M. 
Mason,  had  agreed  with  him  that  she  would 
relinquish  In  his  favor  one-fifth  of  her  home- 
stead right  in  said  land,  so  that  he  would 
be  entitled  to  immediate  possession  of  bis 
interest;  that,  notwithstanding  her  agree- 
ment, she  in  bad  faith  now  refused  to  carry 
oat  the  same,  and  refused  to  allow  him  to 
enter  upon  said  land,  or  to  occupy  it  in  any 
way.  Whereupon  he  prayed  a  judgment 
against  said  B.  M.  Mason,  requiring  her  to 
carry  out  her  said  agreement,  and  praying 
that  a  commissioner  be  appointed  to  divide 
the  land  between  W.  F.  Slayden  and  said 
B.  M.  Mason,  allotting  to  said  B.  M.  Mason 
four-fifths  for  the  term  of  her  natural  life, 
and  the  plaintiff  one-fifth  interest  In  fee 
simple  in  said  land,  according  to  its  quan- 
tity, quality,  and  value,  taking  Into  consid- 
eration the  adjacency  and  contiguity  of 
plaiutifTs  land  thereto.  Upon  the  filing  of 
this  petition  summons  was  issued  against 
all  parties  In  Interest  in  said  land,  includ- 
ing appellants  in  this  case,  which  'summons 
was  duly  and  legally  executed  upon  them. 
Afterwards  plaintiff,  W.  F.  Slayden,  by  leave 
of  court,  amended  his  original  petition,  lo 
which  he  correctly  sets  out  the  holdings  of 
the  various  owners  of  the  remainder  in- 
terest in  said  land,  and  alleges  that  the 
tract  of  land  which  had  theretofore  been 
set  aside  to  B.  M.  Mason  and  Cleveland 
Mason  as  a  homestead  was  worth  more  than 
11,000,  and  praying  that  the  court  should 
so  adjudge;  that  out  of  the  overplus  in 
said  land  of  the  homestead  Interest  there 
should  be  set  aside  to  him,  and  he  should 
be  adjudged  the  owner  in  fee  simple  of,  one- 
fifth  of  the  whole  tract  of  said  land,  and  that 
the  same  be  set  aside  to  him  out  of  that 
part  which  was  contiguous  to  the  adjoining 
tract  of  land  owned  by  him.  No  process 
was  Issued  on  this  amended  petition,  but 
the  case  was  at  once  submitted,  and  a  judg- 
ment by  default  awarded  by  the  court 
against  appellants  and  all  the  other  defend- 
ants, by  which  it  was  adjudged,  in  sub- 
stance, that  said  tract  of  land  was  worth 
exceeding  $1,000;  that  four-fifths  thereof 
was  worth  more  ttian  91,000;  that  said  land 
was  susceptible  of  division;  and  it  was  or- 
dered that  J.  N.  Crutchfleld,  William  Bald- 
win, and  RoI)ert  Newsom  be  appointed  com- 
missioners to  divide  said  land,  and  they 
were  "directed  to  go  upon  the  same  Wed- 
nesday,  December  18,  1901,  if  convenient: 


if  not,  upon  some  convenient  day  thereafter, 
and  to  allot  to  Cleveland  Mason  a  home- 
stead in  said  land  of  the  value  of  one  thou- 
sand dollars.  If  as  much  as  one-fifth  of 
said  land  remains,  said  commissioners  will 
allot  one-fifth  of  said  entire  land  to  W.  F. 
Slayden,  on  the  west  side  of  same,  adjoin- 
ing his  other  land,  in  fee  simple;  and  if, 
after  allotting  said  homestead  to  Cleveland 
Mason,  there  is  not  as  much  as  one-fifth 
of  said  land  remaining,  said  commissioners 
will  add  to  the  land  allotted  to  W.  F.  Slay- 
den in  fee  simple  enough  of  the  land  allot- 
ted to  Cleveland  Mason  for  a  homestead, 
but  subject  to  the  homestead  right  of  Cleve- 
land Mason,  as  to  make  one-fifth  Interest  in 
same.  In  making  said  division  said  com- 
missioners will  take  into  consideration  quan- 
tity, quality,  value,  and  improvements,  and 
they  will  report  their  acts  to  court."  The 
only  question  involved  in  this  appeal  is 
whether  or  not  the  amended  petition  sets  up 
a  distinct  cause  of  action  from  that  set  up, 
or  attempted  to  be  set  up,  in  the  original 
petition.  If  it  does-  not,  then  the  court  prop- 
erly sustained  the  demurrer  to  appellants' 
petition,  because,  no  matter  how  erroneous 
a  judgment  may  be,  It  cannot  be  attacked  in 
a  collateral  proceeding  such  as  this.  Sorrell, 
etc.,  V.  Samuels  (Ky.)  49  S.  W.  762;  Derr 
V.  Wilson,  84  Ky.  14;  Preston,  etc.,  v.  Breck- 
inridge, etc.,  88  Ky.  619,  6  S.  W.  641;  Steven- 
son V.  Flournoy,  etc.,  89  Ky.  561,  13  S.  W. 
210;  Prince  v.  Antle,  90  Ky.  138,  13  S.  W. 
436;  De  Bard  v.  Gatewood,  4  Ky.  Law  Rep. 
230;  Brldgeford  v.  Fogg  (Ky.)  14  S.  W.  600; 
Freeman  on  Judgments,  sec.  135.  If  it  does 
set  up  a  distinct  cause  of  action,  the  judg- 
ment Is  void  for  want  of  process,  and  the 
court  erred  in  sustaining  the  demurrer  to 
appellants'  petition.  Cecil  v.  Sowards,  10 
Bush,  96;  McGrath  v.  Balser,  6  B.  Mon.  141; 
Kutledge  v.  Van  Meter,  8  Bush,  354;  Joyes 
V.  Hamilton,  10  Bush.  644;  Dameron  v. 
Osenton,  6  Ky.  Law  Rep.  ■  218;  Kentucky 
Electric  Institute  v.  Gaines  (Ky.)  1  S.  W. 
444. 

Appellants  and  appellee  were  all  owners 
of  undivided  fifths  in  the  tract  of  land  In 
question,  subject  to  the  homestead  right  of 
B.  M.  Mason  apd  Cleveland  Mason.  Neither 
of  them  could  enter,  or  In  any  wise  occupy, 
use,  or  enjoy,  said  land,  until  the  homestead 
interest  had  ceased,  without  the  consent  of 
B.  M.  Mason  and  Cleveland  Mason.  In  the 
original  petition,  appellee  sought  to  have  the 
court  adjudge  that  he  owned  one-fifth  in- 
terest in  B.  M.  Mason's  homestead  interest 
in  said  tract  of  land  by  contract  with  her. 
With  this  question  the  appellants  had  noth- 
ing to  do.  B.  M.  Mason  could  sell  or  dispose 
of  any  part  of  her  homestead  interest  in  said 
land  that  she  chose,  to  appellee  or  to  any  one 
else.  Appellants  had  no  cause  to  complain 
if,  as  between  B.  M.  Mason  and  appellee, 
the  court  held  that  appellee  was  the  owner 
of  one-fifth  of  the  homestead  right  of  B. 
B^  Mason, 
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Bt  the  amended  petition  the  appellee 
sought  to  have  the  homestead  right  of  B. 
M.  MasoD  and  GleTeland  Mason  contracted 
so  as  to  give  them  the  enjoyment  of  a  small- 
er number  of  acres,  alleging  that  the  orig- 
inal number  of  acres  set  aside  for  the  home- 
stead was  worth  more  than  $1,000.  If  this 
was  so  adjudged,  appellants  were  deeply  in- 
terested in  the  outcome;  for,  If  the  court 
should  relieve  any  number  of  acres  of  the 
tract  of  land  from  the  burden  of  the  home- 
stead Interest  as  a  mntter  of  right  and  law, 
then  Instantly  all  the  other  remaindermen 
were  Jointly  Interested  in  it  with  appellee, 
and  the  court  had  no  more  power  to  deprive 
appellants  of  this  Interest,  without  due  pro- 
cess of  law,  than  to  deprive  them  of  their 
whole  Interest  In  the  land  in  question.  Tliis 
was  a  separate  and  distinct  cause  of  ac- 
tion, based  upon  a  different  principle  from 
that  set  up  in  the  original  petition,  and  ap- 
pellants should  have  been  served  with  pro- 
cess before  a  Judgment  was  awarded  against 
them,  and  in  default  thereof  said  Judgment 
is  void. 

The  question  of  the  power  of  the  court  to 
contract  the  homestead  right  so  that  it  shall 
rest  upon  a  fewer  number  of  acres  of  land 
than  was  originally  set  apart  to  support  it 
is  not  before  us  upon  this  appeal,  and  it  Is 
therefore  not  decided.  Wherefore  the  case 
is  reversed,  with  directions  to  vacate  the 
Judgment  in  the  case  of  W.  F.  Slayden 
against  B.  M.  Mason,  etc.,  rendered  at  the 
November  term,  1901,  of  the  Graves  circuit 
court,  and  hold  the  same  for  naught,  and 
for  further  proceedings  not  inconsistent 
with  this  opinion. 


CLARKE  V.  LEXINGTON  8TOVEWORKS. 

(Court  of  Appeals  of  Kentucky.     Feb.  25, 
1903.) 

CORPORATIONS-EVIDENCE  OF  AGBNCT-STOCK 
SUBSCRIPTION&-CREDITS. 

1.  On  the  issue  as  to  whether  a  third  party, 
in  taking  defendant's  note,  secured  by  a  paid- 
np  policy,  and  agreeing  to  raise  money  there- 
on to  be  applied  on  defendant's  stock  subscrip- 
tion in  pfaintifE  corporation,  was  acting  as 
plaintiff's  agent,  the  minutes  of  plaintiff's  board 
of  directors  and  its  articles  of  incorporation, 
referring  to  him  as  "general '  manager,"  and 
letters  written  by  him  to  the  Insurance  com- 
pany with  reference  to  the  policy,  and  defend- 
ants own  testimony  with  respect  to  his  agency, 
were  sufficient  to  take  the  case  to  the  jury. 

2.  It  was  error  to  refuse  to  permit  defendant 
to  testify  as  to  what  the  third  party's  dntiea 
were,  as  general  manager;  It  appearing  that 
defendant  was  himself  at  one  time  president 
of  the  corporation,  and  he  having  testified  that 
the  third  party's  duties  as  general  manager 
had  never  been  defined  by  resolution. 

8.  Where  the  agent  of  a  corporation  takes 
the  note  of  a  stockholder,  secured  by  a  paid-up 
policy,  agreeing  to  raise  money  thereon,  and  ap- 
ply the  same  on  his  stock  subscription,  and  aft- 
erwards places  the  note  and  policy  in  the  hands 
of  an  irresponsihle  party,  who  either  loses 
them,  or  appropriates  to  his  own  use  the  mon- 
ey realized  therefrom,  the  stockholder  will  nev- 
ertheless be  entitled  to  the  credit  on  his  sub- 
scription. 


4.  A  note  secnred  by  a  paid-np  policy  is  the 
eouivaient  of  money,  witnin  Ky.  St.  i  56S, 
which  provides  that  "no  corporation  shall  is- 
sue stock  or  bonds  except  for  an  equivalent  in 
money  paid  or  labor  done." 

Appeal  from  circuit  court  Fayette  connty. 

"Not  to  be  officially  reported." 

Action  by  the  Lexington  Stoveworks 
against  George  Clarke.  Judgment  for  plain- 
tiff in  accordance  with  a  peremptory  instruc- 
tion by  the  court,  and  defendant  appeals. 
Reversed. 

Geo.  0.  Webb  and  V*ebb  &  Farrell,  (or 
appellant    A.  M.  Baker,  for  appellee. 

SETTLE,  J.  Appellee,  Lexington  Stov- 
workB,  is  a  corporation  engaged  In  the  busi- 
ness of  manufacturing  and  selling  stoves  in 
the  city  of  Lexington,  this  state.  Appellant 
George  Clarke,  subscribed  for  25  shares,  $100 
per  share,  of  Its  capital  stock,  on  which  he 
paid,  In  Obedience  to  the  calls  therefor,  as 
much  as  $980;  but  failing  to  pay  the  re- 
mainder due  on  the  stock,  suit  was  instituted 
against  him  by  appellee  In  the  Fayette  circuit 
court  for  the  sum  of  $1,519.50,  which  was 
alleged  to  be  the  balance  due  of  the  amount 
subscribed  by  him;  and  for  this  sum  person- 
al Judgment  was  asked  against  appellant  in 
addition  to  which  appellee  claimed  a  lien  on 
his  stock,  which  it  sought  to  enforce.  Ap- 
pellant filed  an  answer,  to  which  a  demurrer 
was  filed  and  sustained.  An  amended  an- 
swer  was  then  filed,  and  a  demurrer  sustain- 
ed to  the  answer  as  amended,  whereupon  a 
second  amendment  was  filed  to  the  answer, 
and  a  demurrer  was  again  filed  to  the  answer 
as  amended,  but  overruled.  The  answer, 
as  thus  amended,  admits  the  subscription  of 
$2,500  to  the  capital  stock  of  appellee  by  ap- 
pellant and  the  payment  of  $980  thereof, 
but  denies  that  appellant  owes  the  $1,519.50 
balance  sued  for,  and  avers  that  he  is  entitled 
to  further  credits  of  $700  and  $4G0,  respec- 
tively, which  appellee  had  agreed  to  allow 
him,  but  failed  to  do  so;  that  after  payment 
of  the  $980,  and  when  demand  was  made 
for  $875  of  the  $1,519.50  stili  owing  by  ap- 
pellant he,  being  unable  to  raise  the  money 
to  pay  it  advised  one  Snyder,  appellant's 
general  manager,  who  was  collecting  sums 
due  on  subscriptionB  to  Its  capital  stock,  that 
he  owned  a  paid-up  policy  of  $2,500  in  the 
Mutual  Life  Insurance  Company  of  New 
Tork,  payable  to  his  estate  at  his  death, 
which  then  had  a  loan  value  of  $700,  and  a 
cash  surrender  vaule  of  $1,160,  and  that  by 
agreement  between  himself  and  Snyder,  as 
appellant's  general  manager,  the  latter  took 
possession  of  the  policy,  with  an  assignment 
thereof  signed  by  appellant  in  blank,  and 
also  took  of  him  a  note  for  $700,  which  was 
slg^ned  and  indorsed  by  appellant  and  made 
payable  to  his  order;  and  Snyder  agreed, 
further,  to  negotiate  for  him  a  loan  of  $700 
on  the  note  and  policy,  which  siun  was  to  be 
applied  as  a  credit  on  the  $875  then  due  on 
appellant's  stock.    The  answer  further  avers 
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that  Snyder,  as  such  general  manager,  sent 
the  note  and  mortgage  to  a  man  In  Phila- 
delphia, Pa.,  or  to  some  other  person, 
who  procured  the  money  thereon,  or  still 
held  the  note  and  policy,  neither  of  which 
was  ever  returned  to  him  (appellant),  and 
that,  by  the  acts  of  Snyder  as  general  mana- 
ger, he  had  been  deprived  of  the  policy,  and 
by  reason  thereof  suffered  the  loss  not  only 
of  the  $700,  Its  loan  value,  but  also  the 
farther  sum  of  $460,  which,  together  with 
the  $700,  constituted  the  cash  surrender 
valne  thereof.  Appellant  asks  credit  for 
these  soms  on  the  amount  due  on  his  stock 
subscription  to  appellee.  After  the  filing 
of  the  reply,  which  denied  all  of  the  aver- 
ments of  the  answer,  tbe  case  was  tried, 
by  order  of  the  lower  court,  before  a  Jury, 
on  tbe  Issues  of  fact  raised  by  the  pleadings; 
and  upon  the  conclusion  of  appellant's  proof 
the-  Jury,  under  a  peremptory  Instruction 
from  the  court,  found  for  the  appellee,  where- 
upon Judgment  was  rendered  for  appellee 
for  the  full  amount  claimed  by  It,  with  costs, 
and,  appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  he  prosecutes  this  appeal 

Upon  the  trial,  appellant  and  two  other  wit- 
nesses testified  In  his  behalf,  and  in  addition 
the  minutes  of  a  number  of  meetings  of  ap- 
pellee's board  of  directors  were  read  in  evi- 
dence. The  following  facts  were  substan- 
tially proved  on  the  trial:  (1)  That  ap- 
pellant In  May,  1890,  was  owing  appellee 
$87S  of  his  stock  subscription,  and  that 
Snyder,  as  an  ofiBcer  of  appellee  company, 
was  insisting  upon  Its  payment;  (2)  that 
appellant  was  then  tbe  owner  and  In  pos- 
session of  a  paid-up  policy  of  Insurance  in 
the  Mutual  Life  Insurance  Company  of  New 
York,  of  $2,500,  which  had  a  loan  value  of 
$700,  and  a  cash  surrender  value  of  $1,160, 
which  policy  was  deliyerod  to  Sn.vder;  (3)  that 
Snyder  made  an  arrangement  with  appellant 
whereby  money  was  to  be  raised  on  the 
policy,  and  for  that  purpose  he  caused  him 
to  execute  bis  note  payable  to  himself,  and 
indorsed  by  talm,  and  to  execute  an  assign- 
ment of  the  policy  as  collateral  security  for 
the  note,  and  that  the  note  was  also  deliveried 
to  Snyder  with  the  policy;  (4)  that  Snyder 
took  the  note  and  policy,  and  disposed  of 
them  to  some  third  party,  and  thereafter 
wrote  letters  In  which  he  set  up  a  claim  to 
the  note  and  policy,  or  their  proceeds,  for 
appellee,  and  that  he  never  returned  either 
the  note  or  policy  to  appellant,  and  tbe  lat- 
ter has  never  received  credit  on  appellee's 
claim  against  him  for  either  the  note  or 
policy,  and  tbe  note  is  still  out  against  him. 

In  determining  whether  or  not  the  lower 
court  erred  in  giving  the  peremptory  Instruc- 
tion, it  will  be  necessary  to  ascertain  wheth- 
er Snyder  was  acting  as  agent  of  appellee 
In  the  transaction  with  appellant  in  regard 
to  tbe  note  and  policy,  and,  if  so,  whether 
he  was  authorized  to  enter  Into  tbe  arrange- 
ment that  was  made  with  blm.    A.  corpora- 


tion can  only  act  through  its  officers  or 
agents,  and  it  will  be  bound  by  their  acts, 
if  performed  within  the  apparent  scope  of 
the  agency.  It  was  clearly  shown  by  the 
minutes  of  appellee's  board  of  directors  that 
Snyder  was  its  general  manager;  that  he  not 
only  acted  for  appellee  In  collecting  its  sub- 
scriptions of  stock,  but  also  in  the  sale  of 
stock,  for  he  disposed  of  some  of  its  stock  to 
one  McDonald,  and  at  one  time,  as  shown 
by  the  minutes,  he  reported  that  all  stock 
had  been  sold,  but  some  certificates  had  not 
been  issued  because  not  fully  paid  for.  The 
minutes  show  that  at  another  time  Snyder, 
as  general  manager,  secretary,  and  treas- 
urer, made  a  verbal  report  to  the  directors 
that  "the  company  had  made  money  during 
the  past  year,  but  he  was  not  In  a  position 
to  say  bow  much;  he  had  not  finished  tak- 
ing stock,"  etc.  In  addition,  the  articles  of 
incorporation,  by  which  appellee  received  its 
corporate  being,  provide  that  "Otis  Snyder 
shall  be  general  manager  of  said  corporation, 
and  perform  the  duties  thereof."  We  also 
find  that  he  wrote  the  Mutual  Life  Insurance 
Company  of  New  York  In  regard  to  appel- 
lant's Insurance  policy,  using  in  doing  so  a 
letter  head  of  appellee;  and  he  likewise 
wrote  a  letter  to  Biscoe  Hindman,  state 
agent  of  the  Insurance  company,  in  which 
letter  he  said:  "We  bold  a  claim  of  $700 
against  the  policy  No.  737,456,  issued  on  the 
life  of  Oeorge  Clarke,  of  this  city.  This  pol- 
icy was  sent  to  Philadelphia,  Pa.,  to  nego- 
tiate a  loan  of  $700.  We  wish  to  notify  you 
that  we  have  not  released  our  claim  to  said 
policy.  Very  truly,  Lexington  Stove  Works, 
by  O.  W.  Snyder,  Sec.  &  Treas."  Still  an- 
other letter  was  written  by  Snyder  to  tbe 
Insurance  company,  saying:  "Please  take 
notice  that  the  only  valid  claim  against  the 
policy  of  George  Clarke,  No.  737,455,  la  the 
one  I  have.  Very  truly,  O.  W.  Snyder,  of 
Lexington  Stove  Works."  It  is  also  sbovra 
by  the  evidence  that  Snyder  was  practically 
In  charge  of  all  of  appellee's  business.  Ap- 
pellant testified  fully  as  to  the  agency  of 
Snyder,  and.  In  view  of  the  many  evidences 
furnished  by  the  record  of  his  agency,  we  are 
unable  to  approve  the  action  of  the  lower 
court  in  granting  the  peremptory  Instruction. 
We  think,  too,  that  the  lower  court  erred  In 
refusing  to  permit  appellant  to  testify  as  to 
what  were  the  duties  of  Snyder  as  general 
manager.  Appellant  was  himself  at  one  time 
president  of  appellee  company,  and  he  testi- 
fied that  Snyder's  duties  as  general  manager 
had  never  been  defined  by  resolution  of  ap- 
pellee's board  of  directors.  It  was  therefore 
proper  to  prove  by  parol  evidence  the  nature 
and  extent  of  those  duties. 

So  we  conclude  that  there  was  evidence  to 
go  to  the  Jury  which,  in  the  absence  of  any- 
thing to  the  contrary,  would  have  authorized 
them  to  find  for  appellant  Indeed,  the  evi- 
dence Introduced  by  appellant,  on  the  whole, 
strongly  conduces  to  show  that  Snyder  was 
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authorized,  as  agent  of  appellee,  to  take  sncb 
steps  as  were  necessary  to  collect  the  snm 
owing  by  appellant,  and,  forttiermore,  that 
as  such  agent  he  received  the  note  and  pol- 
icy from  him,  and  placed  them  In  the  hands 
of  an  Irresponsible  party,  who  either  lost 
them,  or  appropriated  to  bis  own  use  the 
money  realized  on  them.  So,  after  all.  It 
may  be  inferred  from  the  facts  adduced  up- 
on the  trial  In  the  lower  court  that  the  note 
and  policy  were  lost  to  appellant  by  the  neg- 
ligence of  appellee's  general  manager;  and, 
if  so,  as  they  were  left  in  his  bands  to  raise 
money  for  appellant  which  was  to  be  credit- 
ed on  his  indebtedness  to  appellee,  and  were 
undoubtedly  good  for  the  amount  to  be  real- 
ized, appellant  ought  not  to  lose  the  credit 
through  the  negligence  of  the  agent  selected 
by  appellee  to  transact  such  business.  "If 
offlceiB  of  the  corporation  openly  exercised 
a  power  which  presupposes  a  delegated  au- 
thority for  the  purpose,  and  other  corporate 
acts  show  that  the  corporation  must  have 
contemplated  the  legal  existence  of  such  au- 
thority, the  acts  of  such  officers  will  be  deem- 
ed rightful,  and  the  delegated  authority  will 
be  presumed.  •  *  •"  Bank  of  U.  8.  t. 
Oandridge,  12  Wheat  6S,  6  L>.  Ed.  552;  Ma- 
honey  Mining  Co.  y.  Anglo-Caiifomian  Bank, 
104  U.  S.  192,  26  L.  Ed.  707;  Story  on  Agen- 
cy, 758;  Baker  t.  Kansas  City,  etc.,  R.  B. 
Co.  (Mo.  Sup.)  8  S.  W.  486;  Whltaker  T. 
Kllroy  (Mich.)  38  N.  W.  607;  (feeder  v.  Loud 
&  Sons'  Lumber  Co.  (Mich.)  48  N.  W.  675, 
24  Am.  St.  Rep.  134. 

It  is  contended  by  counsel  for  appellee 
that  as  section  568,  Ey.  St  (the  same  aa 
section  193  of  our  Constitution),  provides 
that  "no  corporation  shall  issue  stock  or 
bonds  except  for  an  equivalent  in  money 
paid,  or  labor  done,"  the  taking  of  the  note 
and  policy  by  its  general  manager  could  not 
have  operated  as  a  payment  on  appellee's 
stock.  The  note,  secured  as  It  was  by  the 
policy,  was  as  good  as  a  bill  of  exchange. 
It  was  therefore  the  equivalent  of  money, 
and  its  acceptance  by  appellee  would  have 
been  a  payment,  in  contemplation  of  the  stat- 
ute supra.  We  do  not  understand,  however, 
that  the  note  was  accepted  by  appellee's 
manager,  Snyder,  as  a  payment,  but  it  was 
taken  to  be  negotiated  or  sold  by  him  for  the 
accommodation  of  appellant  and  the  benefit 
of  appellee,  and  it  was  bis  duty  to  use  rea- 
sonable care  to  obtain  the  money  on  it  The 
money  would  undoubtedly  have  been  obtain- 
■ai  on  it,  but  for  the  negligence  of  appellee's 
agent  In  putting  it  into  the  hands  of  an  un- 
reliable man. 

We  think  it  would  be  Inequitable  to  permit 
appellee  to  escape  liability  for  the  negligent 
act  of  its  agent  in  permitting  the  loss  of  the 
note  and  policy,  upon  the  facts  presented  by 
the  record;  and  the  Judgment  of  the  lower 
court  is  therefore  reversed,  with  directions 
to  that  court  to  set  aside  the  verdict  of  the 
Jury,  as  well  as  the  judgment  rendered  there- 
on, and  grant  appellant  a  new  trial. 


MOONET  T.  ANCIENT  ORDER  OP  UNIT- 
ED WORKMEN,  GRAND  LODGE  OF 
KENTUCKY. 
(Court  of  Appeals  of  Kentucky.    Feb.  26, 
1903.) 

INSURANCB-MUTUAL  BBNBFIT  CBRTinCATBS 

—INCORPORATION  OF  BY-UAW8— 

INSANITY— SUICIDE. 

1.  Ky.  St  {  679,  requires  that  the  applica- 
tion, charter,  and  by-laws  of  an  Insuraiice  com- 
pany doing  business  in  the  state,  or  a  copy 
thereof,  shall  be  attached  to  the  policy  or  cer- 
tificate, before  they  can  be  treated  as  a  part 
of  the  contract  A  certificate  issued  by  a  mu- 
tual benefit  association  contained  no  stipola- 
tion  as  to  suicide,  but  declared  that  it  was 
subject  to  the  by-laws  of  the  order,  which  were 
not  made  a  part  of  the  certificate.  The  only 
provision  iu  ue  by-laws  on  the  subject  of  sui- 
cide was  in  the  provisions  prescribing  the  form 
of  application  for  membership  in  the  associa- 
tion. But  the  application  signed  by  the  in- 
sured was  on  a  different  form,  and  contained 
no  stipulation  as  to  suicide.  Held,  that  the  by- 
law relating  to  suicide  could  not  be  considered 
as  a  part  of  the  certificate,  so  as  to  enable  the 
insurer  to  make  a  defense  based  thereon. 

2.  An  insured  in  a  mutual  benefit  certificate, 
containing  no  stipulation  as  to  suicide,  commit- 
ted suicide.  He  was  Bl>out  22  years  of  age. 
His  father  had  died  four  months  before.  He 
had  no  reason  to  complain  of  life.  At  the 
death  of  his  father  he  acted  singularly,  and 
continued  to  so  act  from  time  to  time.  Some 
of  his  friends  before  he  killed  himself  thought 
him  insane.  His  conduct  on  the  ni^ht  before 
his  death  and  at  the  time  of  the  suicide  tended 
to    sustain    this    conclusion.      Held,    that    the 

aaestion   whether  he   was   sane   or   insane   at 
le  time  of  the  suicide  was  for  the  jury. 

3.  A  mutual  benefit  certificate,  payable  to  a 
designated  beneficiary,  and  which  is  silent  on 
the  subject  ol  suicide,  becomes  void  if  the  in- 
sured commits  suicide  when  sane. 

4.  Tlie  certificate  does  not  become  void  if 
the  insured  commits  suicide  when  insane. 

6.  Insured  was  insane  at  the  time  of  commit- 
ting suicide  if  he  was  then  without  sufficient 
reason  to  linow  what  he  was  doing,  or  to  dis- 
tin);uish  right  from  wrong,  or  if  lie  had  not 
sufficient  will  power  to  govern  his  actions  by 
reason  of  some  insane  impulse  which  he  could 
not  control. 

Appeal  from  drcnlt  court  Webster  county. 

"To  be  officially  reported." 

Action  on  a  benefit  certlflcate  by  Sarah 
Jane  Mooney  against  the  Ancient  Order  of 
United  Workmen,  Grand  Lodge  of  Kentucky. 
From  a  Judgment  for  defendant,  plaintUf  ap- 
peals.   Reversed. 

Pratt,  Mahan  &  Waddill,  for  appellant 
Yeaman  &  Yeaman,  for  appellee. 

HOBSON,  J.    Appellee,  the  Ancient  Ordet 

of  United  Workmen,  is  a  corporation  created 
by  the  laws  of  Kentucky.  It  consists  of  a  su- 
preme lodge  and  subordinate  lodges.  A  bene- 
ficiary fund  is  set  apart  for  the  benefit  of  the 
families  or  heirs  at  law  of  deceased  members. 
Benefit  certificates  are  issued  to  the  members, 
and  they  have  the  right  of  naming  their  bene- 
ficiaries. It  Is  a  fraternal  association,  gov- 
erned by  the  lodge  system  under  the  super- 
vision of  a  supreme  lodge,  which  pays  no  com- 
mission and  employs  no  agents,  exceirt  In  the 
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organization  of  local  sabordliuite  lodges  and 
■iIpeiTlBliig  tbelr  work.  John  G.  Mooney  held 
a  certificate  In  the  order,  and  while  In  regular 
■tandlng  shot  himself  on  March  2,  1900.  His 
mother  waa  named  as  his  ben^dary,  and 
sought  in  this  action  to  recover  of  the  order 
on  the  benefit  certificate.  The  defendant  re- 
sisted recovery  on  the  ground  that  the  assured 
Tthlle  sane  voluutarily  took  his  own  life,  and 
at  the  eoncloslon  of  the  evidence  the  court 
peremptorily  Instructed  the  Jury  to  find  for 
the  defendant  The  ceiUflcate  sued  on  is  in 
these  words:  "Tliia  certificate,  Issued  by  the 
Grand  Liodge  of  the  Ancient  Order  of  United 
Workmen,  of  Kentucky,  witaesseth:  That 
Brother  John  G.  Mooney,  a  workman  degree 
member  of  John  L.  Dorsey  Lodge,  No.  98,  of 
said  order,  located  at  Dixon,  In  the  state  of 
Kentucky,  Is  entitled  to  all  the  rights,  bene- 
fits, and  prlvllegea  of  membership  in  the 
Ancient  Order  of  United  Workmen,  and  to 
designate  the  beneficiary  to  whom '  the  sum 
of  two  thousand  dollars  of  the  beneficiary 
fund  of  the  order  sliall,  at  his  death,  be  paid. 
This  certificate  Is  issued  subject  to,  and  Is 
to  be  construed  by,  the  laws  of  the  order. 
He  designates,  as  beneficiary  under  the  terms 
hereof,  Sarah  Jane  Mooney,  bearing  to  him 
tite  relation  of  mother.  In  witness  whereof 
the  Grand  Lodge  has  caused  this  to  be  signed 
by  its  Grand  Master  Workman  and  Grand 
Recorder,  and  the  seal  thereof  to  be  attached 
this  2801  day  of  November,  1899.  John  W. 
Baker,  Grand  Master  Workman.  J.  G.  Wal- 
ter, Grand  Recorder."  It  will  be  observed 
Oiat  there  Is  nothing  in  the  certificate  in  re- 
gard to  suicide,  or  providing  that  the  com- 
pany shall  not  be  liable  if  the  assured  killed 
himself.  It  was,  however,  pleaded  by  the  de- 
fendant that  this  was  stipulated  in  the  laws 
of  the  order,  and  that  by  the  terms  of  the 
oerdflcftte  It  is  to  be  construed  and  controlled 
by  these  laws.  The  only  thing  In  the  laws 
of  the  order  mi  the  subject  is  in  section  8, 
article  10,  of  the  by-laws,  which,  among  other 
things,  prescribes  a  form  of  application  to  be 
used  by  applicants  for  monbershlp.  In  this 
form  so  prescribed,  tbese  words  are  used: 
"I  farther  agree  that  if,  within  two  years 
after  the  date  of  my  taking  or  receiving  the 
workman  degree,  my  death  should  occur  by 
suicide,  whether  sane  or  Insane,  except  in 
delirium  resulting  from  disease,  or  while  un- 
der treatment  for  insanity,  or  after  a  judicial 
dedaratlcm  of  insanity,  then  the  only  sum 
which  shall  be  paid,  or  which  is  payable,  to 
my  beneficiaries  named  in  my  beneficiary 
certificate,  shall  be  the  amount  which  I  may 
have  paid  into  the  benefldary  fund  of  the  or- 
der during  the  term  of  my  membership."  But 
the  application  which  the  deceased  In  fact 
signed  was  on  a  different  form,  and  was  in 
these  words:  "November  29th,  1899.  To  the 
Grmnd  Lodge  of  Kentucky:  I,  John  G.  Moon- 
ey, having  made  aj^llcation  for  the  workman 

degree  in  John  L.  Dorsey  Lodge,  No.  , 

Ancient  Order  of  United  Workmen,  state  of 
Kentucky,  do  hereby  agree  that  compliance 
72  8.W.— 19 


on  my  part  with  all  the  laws,  regulations, 
and  requirements  which  are  or  may  be  enact- 
ed by  said  order  is  the  express  condition  upon 
which  I  am  to  be  entitled  to  have  and  enjoy 
all  the  rights,  benefits,  and  privileges  of  said 
order.  I  certify  that  the  answers  made  by 
me  to  the  quesaons  propounded  by  the  medical 
examiner  of  tills  lodge,  which  are  attached 
to  this  application,  and  form  a  part  thereof, 
are  true.  I  further  agree  that  the  beneficiary 
certificate  to  be  issued  hereon  shall  have  no 
binding  force  whatever  until  I  shall  have  tak- 
en the  workman  degree  of  said  order,  and  un- 
til my  medical  examination  has  been  approv- 
ed by  the  Supreme  or  Grand  Medical  Exam- 
iner, as  the  case  may  be.  I  hereby  authorize 
and  direct  that  the  amount  to  wlilch  my  bene- 
ficiaries may  be  entitled,  to  wit,  $2,000.00  of 
the  benefidaiy  fund  of  the  order,  stiall,  at  my 
death,  be  paid  to  Mrs.  Sarah  Jane  Mooney, 
boarlng  relation  to  me  of  mother." 

It  would  seem  from  the  evidence  that  the 
by-law  providing  for  the  form  of  applies tiooi 
alMve  quoted  was  of  recent  adoption,  and 
that  forms  of  application  made  out  accord- 
ing to  It  had  not  been  sent  out  to  the  sub- 
ordinate lodge  at  the  time  the  deceased  Join- 
ed. The  proof  on  this  subject  is  not  clear; 
bat,  bowevw  it  may  be,  he  In  fact  used  the 
old  form,  and,  so  far  as  the  proof  shows, 
knew  nothing  of  the  other  form.  We  are 
therefore  of  opinion  that  his  contract  cannot 
be  tested  or  in  any  way  affected  by  a  mere 
form  of  application  which  had  been  ordained 
by  the  Grand  Lodge,  but  which  was  not  in- 
tact used  in  his  case.  In  the  Supceme  Ck>m- 
mandeiy,  of  the  United  Order  of  the  Golden 
Cross  V.  Hughes  (Ky.)  70  S.  W.  406,  it  was 
held  that  section  679  of  the  Kentucky  Stat- 
utes is  applicable  to  societies  such  as  ap- 
pellee, and  that  the  application  for  the  cer- 
tificate or  the  by-laws,  or  other  rules  of  the 
corix>ratiao,  unless  attached  to  and  accom- 
panying the  certificate,  cannot  be  received  in 
evidence  or  considered  a  part  of  the  contract 
in  any  controversy  between  the  parties  in- 
terested in  the  certificate.  As  the  by-law  in 
question  was  not  made  a  part  of  the  cer 
tificate  or  attached  to  It,  it  cannot  be  con- 
sidered, and  the  defense  to  the  action  based 
on  this  by-law  cannot  be  maintained.  The 
peremptory  instruction  of  the  circuit  court  to 
the  Jury  to  find  for  the  defendant  by  reason 
of  the  by-law  was,  therefore,  erroneous. 

There  being  notittng  in  the  certificate  in 
regard  to  suicide,  the  question  remains,  is 
it  a  defense  to  the  action  that  the  deceased 
while  sane  voluntarily  killed  himself?  The 
proof  shows  that  the  deceased  was  alxiut  22 
years  old;  his  father  had  died  four  months 
before,  leaving  the  deceased,  his  mother,  and 
a  younger  brotlier  surviving  him;  the  de- 
ceased had  been  made  postmaster  in  the 
room  of  his  father  at  the  town  of  Dixon, 
Webster  county.  He  had  no  other  insurance 
on  his  life.  His  health  was  good.  So  far 
as  the  evidence  goes,  he  had  no  reason  to 
complain  of  life.    At  the  death  of  Ills  father 
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he  bad  acted  very  Blngnlarly,  and  this  be 
Had  kept  up  from  time  to  time  since.  Not  a 
few  of  bis  friends  before  be  shot  blmseU 
tbougbt  bim  of  unsound  mind.  His  conduct 
on  tbe  nlgbt  before  his  death  and  at  the 
time  of  the  shooting  t«ided  to  sustain  tbte 
conclusion,  and  there  was  sufUdent  evidence 
to  go  to  tbe  Jury  on  tbe  question  as  to 
whether  be  was  sane  or  Insane  at  the  time. 
The  rule  as  to  suicide  where  tbe  policy  la 
silent  on  tbe  subject  1b  thus  well  stated  In 
10  Amer.  &  Eng.  Bncy.  of  Law,  page  73: 
"If  tbe  Insured  in  a  contract  of  life  insur- 
ance, taken  out  for  tbe  benefit  of  bis  estate, 
or  payable  to  a  beneficiary  tbe  designadcm 
of  whom  may  be  changed  at  tbe  option  of 
tbe  Insured  with  tbe  consent  of  the  insurer, 
commits  suicide,  tbe  policy  is  void  if  tbe 
insured  was  sane  when  be  took  bis  own  life, 
and  this  for  two  reasons:  In  the  first  place, 
evei-y  contract  of  life  Insurance  must  be  con- 
strued to  contain  an  implied  condition  that 
tbe  insured  will  not  intentionally  terminate 
bis  life,  but  that  tbe  insurer  shall  have  tbe 
benefit  of  tbe  chances  of  its  continuance  un- 
til terminated  in  tbe  natural  ordinary  course 
of  events.  It  is  upon  these  chances  that  tbe 
premium  Is  calculated  and  tbe  contract  Is 
founded;  hence  tbe  suicide  of  tbe  insured 
operates  as  a  fraud  upon  the  insurer,  and 
especially  is  this  so  when  the  Insurance  Is 
taken  out  in  contemplation  of  tbe  act.  In 
the  second  place,  tbe  enforcement  of  tbe  con- 
tract in  case  of  death  by  suicide  is  opposed 
to  public  policy.  If  tbe  contract  should  ex- 
pressly Include  death  from  this  cause,  tbe 
provision,  even  if  not  prohibited  by  statute, 
would  be  contrary  to  public  policy,  in  that 
It  tempted  or  encouraged  the  insured  to  com- 
mit suicide,  and  it  is  obvious  that  tbe  court 
will  not  imply  a  condition  which  if  express- 
ed in  the  contract  would  render  it  void.  But 
when  the  policy  is  made  payable  to  a  nom- 
inated beneficiary,  and  contains  no  stipula- 
tion that  it  shall  be  void  in  case  of  tbe  death 
of  the  Insured  by  suicide,  it  may  be  en- 
foiced,  notwithstanding  tbe  Insured  dies  by 
his  own  band,  unless,  perhaps,  where  the 
policy  was  taken  out  In  contemplation  of 
suicide."  See  also,  to  this  effect,  Hartman 
V.  Keystone  Mutual  Life  Insurance  Co.,  21 
Pa.  466;  Smith  v.  National  Benefit  Society, 
123  N.  T.  85,  25  N.  E.  197,  »  L.  R.  A.  616; 
Hitter  V.  Mutual  Life  Insurance  Co.,  169  U. 
S.  139, 18  Sup.  Ct.  300,  42  L.  Ed.  693;  Knights 
Oolden  Rule  v.  Ainsworth,  46  Am.  Rep.  332; 
I?;iss.  Life  Insurance,  i  242;  note  to  Breasted 
V.  Farmers'  Loan  &  Trust  Co.,  59  Am.  Dec. 
487. 

It  is  earnestly  insisted  that  if  the  insured, 
when  be  fired  the  fatal  shot,  bad  sufficient 
mental  power  to  know  that  it  would  take 
his  life,  and  fired  tbe  sbot  with  that  inten- 
tion, there  can  be  no  recovery.  We  are  re- 
ferred to  authorities  so  holding  under  certain 
policies  containing  stipulations  as  to  suicide 
when  Insane,  but  we  do  not  think  this  rule 
applicable  to  a  case  where  the  policy  is  en- 
tirely silent.    The  only  reason  that  tbe  death 


of  the  insured  by  bis  own  bands  is  allowed 
to  defeat  tbe  policy  in  such  a  case  is,  in  the 
end,  that  it  is  a  fraud  on  tbe  company.  But 
there  can  be  no  frand  by  one  who  is  insane. 
Those  who  issue  such  policies  know  that  men 
are  liable  to  become  insane,  and  that  insane 
persons  at  times  commit  suicide.  If  they  wish 
to  protect  themselves  from  this  risk,  they 
should  so  provide  Ic  their  policies.  Where 
tbe  policy  is  silent,  we  are  unwilling  to  go 
beyond  tbe  rule  above  laid  down  exempting 
tbe  company  from  responsibility  where  the 
insured  vcduntarily  Idlls  himself  wliile  sane. 
For  the  contract  of  insurance  must  be  treat- 
ed like  any  other  contract,  and  tbe  act  of 
an  insane  person  is  not  a  defense  to  actions 
on  any  otber  contract,  so  far  as  we  know. 
Under  tbe  evidence  tbe  court  should  have 
submitted  to  tbe  Jury  the  question  whetber 
tbe  assured  voluntarily  killed  himself  while 
sane.  We  intimate  no  opinion  as  to  what 
should  be  tbe  rule  where  tbe  policy  bas.  un- 
der tbe  terms  of  the  policy,  become  incon- 
testable. Tbe  deceased  was  insame  at  the 
time  of  the  shooting,  if  be  was  then  without 
sufficient  reason  to  know  what  he  was  do- 
ing, or  to  distinguish  right  from  wrong,  or 
if  be  had  not  then  sufficient  will  power  to 
govern  his  actions,  by  reason  of  some  insane 
impulse  (tbe  result  of  mental  unsoundness) 
which  be  could  not  resist  or  control. 

Judgment  reversed,   and  canse  remanded 
for  a  new  trial. 


RIDDLE  V.  FANNIN. 

(Court  of  Appeals  of  Kentucky.      Feb.  24, 

1903.) 

LUNATIC— RIGHT   OF   FAMILY   TO   PROPERTY- 
ACTION  TO  ENFORCE— PARTIES. 

1.  A  lunatic  is  not  a  necessary  party  to  a 
suit  against  liis  committee  to  enforce  the  right 
of  tile  lunatic's  wife  and  family,  under  Ky.  St.  | 
2100,  to  tiold  such  of  his  property  as  is  exempt 
and  indispeusably  necessary  for  their  mainte- 
nance. 

Appeal  from  circuit  court,  Boyd  county. 

"Not  to  be  officially  reported." 

Proceeding  by  Carrie  Fannin  against  John 
Riddle.  Demurrers  to  tbe  petition  were  over- 
ruled, and  defendant  appeals.    Affirmed. 

T.  R.  Brown,  for  appellant.  R.  S.  Dlnkle 
and  G.  L.  Williams,  for  appellee. 

BARKER,  J.  Tbe  appellee,  Carrie  Fannin, 
filed  a  petition  in  the  Boyd  circuit  court, 
setting  up  the  fact  that  she  was  the  lawful 
wife  of  Fred  Fannin,  who  had  theretofore 
been  adjudged  a  lunatic  by  the  county  court 
of  Boyd  county,  and  who  was  then  In  con- 
finementin  tbe  lunatic  asylum  at  Lexington, 
Ky.;  that  on  the  27th  day  of  October,  1901, 
the  appellant,  John  Riddle,  was  by  the  Boyd 
county  court  duly  appointed  committee  of  tlie 
said  Fred  Fannin,  and  tbus,  as  such,  had 
given  bond,  and  qualified  according  to  law.. 
She  states  that  her  husband  owned  a  lot  of 
personal  property,  consisting  of  about  44X) 
bushels  of  corn,  valued  at  (loO;   one  buggy. 
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worth  160;  one  saddle,  worth  $5;  and  one 
beUer,  valued  at  $20— making  In  all  $236 
worth  of  personal  property,  which  was  not 
enough  to  satisfy  her  exemption  under  the 
law;  that  her  said  husband  owned  also  a 
lot  of  land  In  Boyd  county,  Ky.,  which  is 
described  by  metes  and  bounds  In  her  petition; 
that  said  land  was  worth  less  than  $1000, 
and  that  it  is  subject  to  a  mortgage  In  the 
sum  of  S2d0,  held  by  one  P.  S.  Fannin. 
She  states  that  the  appellant.  John  Blddle, 
as  committee  of  her  husband,  Fred  Fannin, 
has  taken  possession  of  said  personalty  and 
said  real  property,  -  and  is  proceeding  to  sell 
and  dispose  of  same;  wherefore  she  prays 
that  the  estate  of  her  husband  be  settled, 
and  the  cause  be  referred  to  the  master 
commissioner  to  bear  proof  as  to  the  Talue 
of  said  estate,  and  what  property  is  exempt 
to  appellee  by  law,  and  the  same  be  set  aside 
to  her  as  her  exemption.  A  special  demurrer 
was  filed  to  this  petition,  because  the  hus- 
band, Fred  Fannin,  was  not  made  a  party; 
and  a  general  demurrer  was  filed,  because 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  over- 
ruled both  demurrers,  and  of  this  the  com- 
mittee Is  now  complaining  on  appeal. 

When  Fred  Fannin  was  adjudged  a  luna- 
tic, he  left  his  wife  In  his  homestead,  with 
a  few  articles  of  personalty  described  in 
the  petition.  AH  these  were  clearly  exempt 
from  the  demands  of  his  creditors— If  he 
had  any;  be  did  not  lose  his  rights  of  exemp- 
tion In  this  property,  by  reason  of  being  In- 
sane; nor  did  the  misfortune  of  losing  the 
society  and  support  of  her  husband,  by  the 
affliction  which  happened  to  him,  deprive  the 
wife  of  her  right  to  occupy  his  homestead, 
and  use  and  enjoy  the  little  personal  property 
left  therein.  With  this,  the  committee  had 
nothing  whatever  to  do,  as  he,  for  the  credit- 
ors of  Fred  Fanntu,  would  only  be  authorized 
to  sell  such  property  of  the  lunatic  as  was 
not  exeii9>t  by  law. 

We  do  not  think  Fred  Fannin  was  a 
necessary  party  for  the  adjudication  of  the 
matters  at  issue  between  the  committee  and 
the  wife.  The  wife  Is  making  no  dahn 
adverse  to  her  husband,  nor  is  she  seeking 
to  deprive  him  of  bis  title  to  any  of  same; 
all  she  Is  asking  is  the  right  of  holding  on  to 
his  property  for  him.  The  homestead  is 
still  his  homestead,  and  the  property  Is  still 
his  property.  The  fact  that  be  Is  necessarily 
confined  In  the  lunatic  asylum  leaves  his 
homestead  rights,  and  his  rights  to  the  per- 
sonalty in  question,  just  as  they  were  before 
his  affliction.  Should  he  be  ever  so  fortunate 
as  to  recover  his  sanity,  the  homestead  will 
be  there  for  him,  as  well,  also,  as  the  right 
to  any  such  part  of  the  personalty  as  may 
not  be  necessarily  used  up  or  worn  out 
We  think  the  right  of  the  lunatic's  wife  and 
family  to  bold  such  of  his  property  as  Is 
exempt  by  law  from  his  creditors,  and  which 
is  indispensably  necessary  for  their  main- 
tenance, la  clearly  provided  for  In  section 


2150  of  the  Kentucky  Statutes,  and  It  is 
so  held  in  the  case  of  the  German  National 
Bank  V.  Engeln's  Committee,  14  Bush,  708. 

We  have  not  considered  this  case  from  a 
technical  point  of  view,  but  have  regarded 
It  as  an  amicable  proceeding  between  the 
committee  of  the  lunatic,  and  the  wife.  In 
which  the  former,  as  conscientious  trustee. 
Is  rather  seeking  to  know  hie  duty,  than  to 
win  a  victory  on  the  abstract  technicalities  of 
the  law.  For  this  reason,  we  have  looked 
only  to  the  merits  of  the  case,  which  we 
think  are  clearly  with  appellee.  Wherefore 
the  case  Is  affirmed. 


DUOAN'S  ADM'R  v.  CHESAPSIAKB  &  O. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 
1908.) 

RAIUtOADS  —  NEQLIOBNCB  —  PBRBON    ABL.BBP 

ON  TRACK-CONTRIBUTORY   NBOLI- 

QBNCB— EVIDENCE. 

1.  Plaintiff's  intestate,  who  was  somewhat 
intoxicated,  went  upon  the  track  of  defendant 
railway  company  upon  a  trestle  where  the 
track  crossed  above  the  roadway,  and  went  to 
sleep,  and  was  killed  by  a  train  at  about  11 
o'clock  at  night.  Beld  that,  as  deceased  was 
upon  the  trestle,  and  not  upon  the  highway,  de- 
fendant's servants  would  not,  in  the  exercise 
of  ordinary  care,  be  expected  to  discover  blm 
in  time  to  avoid  killing  him,  and  hence  de- 
ceased's contributory  negligence  precluded  re- 
covery. 

Appeal  from  circuit  court,  Mason  county. 

"Not  to  be  officially  reported." 

Action  by  William  Dugan's  administrator 

against   the   Chesapeake   &    Ohio    Railway 

Company.    From  a  Judgment  for  defendant, 

plaintiff  appeals.    Affirmed. 

C.  Burgess  Taylor  and  J.  M.  Collins,  for 
appellant.  E.  L.  Worthington,  J.  G.  Wads- 
worth,  and  W.  H.  Wadsworth,  for  appellee. 

HOBSON,  J.  Appellant  filed  this  suit  to 
recover  for  the  loss  of  the  life  of  his  intes- 
tate, and  at  the  conclusion  of  the  evidence 
the  court  instructed  the  jury  peremptorily 
to  find  for  the  defendant.  -  The  proof  tended 
to  show  these  facts:  The  track  of  the  rail- 
way company  runs  along  Front  street,  in 
Maysville,  Ky.  This  street  fronts  on  the 
Ohio  river.  The  railroad  track  is  laid  near 
the  north  side  of  the  street,  and  about  four 
feet  from  the  steep  embankment  leading 
down  to  the  river.  The  railroad  track,  at 
the  point  where  the  deceased  was  killed.  Is 
built  on  a  trestle  or  bridge,  as  it  is  called 
by  the  witnesses,  and  underneath  this  trestle 
runs  the  roadway  leading  to  the  boat  land- 
ing. About  half  past  10  o'clock  at  night  on 
the  13th  of  August  the  deceased  went  out 
and  sat  on  this  trestle.  While  there,  a  train 
came  by  about  11  o'clock,  running  at  rapid 
speed,  and  killed  him.  He  had  dropped  to 
sleep,  and  so  did  not  notice  the  approaching 
train.  No  one  on  the  train  seems  to  have 
been  aware  of  bis  presence  on  the  trestle. 
He  had  been  drinking  some,  and  It  is  con- 


Digitized  by 


Google 


292 


72  SOUTHWESTERN  REPORTER. 


(Ky. 


ceded  that  he  waa  guilty  of  contributory 
negligence,  but  it  Is  earnestly  argued  that 
the  place  where  he  was,  near  the  Intersection 
of  Market  and  Front  streets,  was  much  used 
by  the  people  of  the  city,  and  that  by  rea- 
son of  this  use  the  duty  was  Imposed  on 
those  operating  the  trains  to  keep  a  reason- 
able lookout,  and  that  by  the  exercise  of 
ordinary  care,  If  a  lookout  had  been  kept, 
his  danger  would  have  been  perceived,  and 
the  injury  averted,  as  the  track  was  straight 
for  nearly  half  a  mile  as  the  train  approach- 
ed him.  The  cases  of  Gunn  v.  Pelton  (Ky.) 
67  8.  W.  16,  and  C.  &  O.  Railway  v.  Keelln's 
Adm'r  (Ky.)  62  S.  W.  261,  are  relied  on  as 
establishing  the  rule  that,  where  the  pres- 
ence of  the  deceased  on  the  track  might, 
by  the  exercise  of  ordinary  care,  have  been 
discovered  in  time  to  avoid  killing  him,  the 
fact  that  he  was  guilty  of  contributory  neg- 
ligence will  not  preclude  a  recovery.  But 
those  cases  have  no  application  to  the  one 
before  as.  The  rule  they  declare  only  ap- 
plies wh««  those  in  charge  of  the  train  owe 
a  duty  to  the  deceased,  and  where,  by  the 
exercise  of  this  duty,  notwithstanding  his 
want  of  care,  and  after  It  had  placed  him 
in  danger,  the  injury  might  have  been  avert- 
ed. If  the  Intestate  had  been  in  a  proper 
use  of  the  street,  as  In  passing  along  it  or 
across  It,  it  would  have  been  incumbent  on 
those  in  charge  of  the  train  in  running  along 
the  highway  to  exercise  proper  care  to  avoid 
Injury  to  others  also  properly  on  the  high- 
way. But  that  Is  not  the  case  we  have. 
The  deceased  left  the  highway,  and  got  upon 
the  railroad  trestle,  which  was  elevated 
above  the  highway,  and  went  to  sleep  up 
there,  at  a  late  hour  of  the  night  Those  in 
charge  of  the  train  were  not  required  to  an- 
ticipate the  presence  of  persons  sleeping 
on  the  trestle  at  that  time  of  night,  and  the 
deceased's  own  gross  negligence  was  the 
proximate  cause  of  his  Injury.  If  those  In 
charge  of  the  train  had  discovered  the  peril- 
ous position  of  intestate,  and  could,  after 
discovering  It,  by  the  exercise  of  proper  care, 
have  avoided  the  injury  to  him,  the  defend- 
ant would  be  liable;  but  it  Is  not  liable 
simply  because  they  failed  to  discover  lilm 
asleep  on  the  trestle.  L.  &  N.  Railroad  v. 
Kellem's  Adm'r  (Ky.)  21  S.  W.  230;  Bmbry 
V.  L.  &  N.  Railroad  (Ky.)  36  S.  W.  1123; 
Lyon's  Adm'r  v.  Illinois  Central  Balhroad 
(Ky.)  69  S.  W.  607. 
Judgment  affirmed. 


WILLIAMSON  T.  DILS. 

(Court  of  Appeals  of  Kentucky.     Feb.  26, 

1903.) 

BPBCIFIO    performance:— ENFORCBMBNT    IN- 
VOLVING HARDSHIP. 

1.  A  contract  for  the  sale  of  an  undivided 
interest  in  land  provided  that  the  land  was  to 
be  gurveyed  by  the  vendee  at  his  expense; 
that,  when  tiie  amount  thereof  wag  ascertained, 
the  vendee  should  pay  a  certain  price  per  acre 


for  the  vendor's  undivided  interest,  and  the 
vendor  should  make  a  quitclaim  deed.  The 
vendee  attempted  to  survey  the  land,  but  his 
■urveyors  were  prevented  by  force  from  do- 
ing so;  the  vendee  being  advised  tliat  he  would 
be  in  great  danger  of  being  killed  if  he  went 
on  the  premises.  Held,  that  as  the  contract 
could  not  be  performed  until  the  number  of 
acres  was  ascertained  by  survey,  and  as  this 
could  not  be  done  without  great  hardship  to 
the  vendee,  specific  performance  would  not  be 
enforced. 

Appeal  from  circuit  court.  Pike  county. 

"To  be  officially  reported." 

Suit  by  Ann  Dlls,  as  executrix  of  OoL  John 
Dils,  against  W.  J.  Williamson.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Revers- 
ed. 

Hager  &  Stewart,  W.  S.  HarUns,  and  R. 
T.  W.  Duke,  Jr.,  for  appellant  James  Goble 
and  RatlitC  &  RatlifT,  for  appellee. 

PAYNTER,  J.  On  December  12.  1891.  the 
appellant  Williamson,  and  Col.  John  Dils  en- 
tered Into  a  contract  by  which  the  appellee 
sold  to  appellant  an  undivided  one-third  in- 
terest In  what  is  known  as  the  "Williamson- 
Dils  Survey."  tn  Pike  coimty,  Ky.,  supposed 
to  contain  within  its  exterior  boimdaries  some 
thirty-odd  thousand  acres.  So  much  of  the 
contract  as  Is  necessary  for  the  consideration 
of  this  case  reads  as  follows:  "It  being  the 
one-third  interest  in  the  WIUiamson-Dlls  and 
Joe  Hail  tract  of  land,  estimated  to  contain 
18,000  acres,  more  or  less,  which  land  lies  on 
the  waters  of  Knox  and  Peter  creeks  and 
Tug  river,  in  Pike  county,  Ky.  Tills  land  la 
to  be  surveyed  by  party  of  the  second  part 
and  at  his  expense,  and  when  the  amount  of 
said  land  is  ascertained  by  survey,  deducting 
the  proper  exclusions,  then  the  party  of  the 
second  part  [Willlaihson]  Is  to  pay  party  of  the 
first  part  two  ($2)  per  acre  for  party  of  the 
first  part's  one-third  interest  in  said  lands. 
Said  survey  shall  be  completed  by  the  first  day 
of  April,  1892,  at  which  time  the  purchase 
money  sliall  be  paid  by  party  of  the  second 
part,  and  deed  of  quitclaim,  free  of  dowa, 
shall  be  made  by  party  of  the  first  part;  but 
in  the  event  that  said  survey  is  not  at  that 
date  completed,  but  la  well  under  way,  and 
the  party  of  the  second  part  makes  to  the 
party  of  the  first  part  a  good,  substantial  pay- 
ment on  said  purchase  money,  then  the  par- 
ty of  the  second  part  siiaU  have  a  further  rea- 
sonable time 'to  complete  said  survey,  at  which 
time  the  balance  of  the  purchase  money  shall 
be  paid  and  deed  made  as  above  stated." 
It  will  be  observed  that  the  parties  estimated 
that  Dlls  had  a  one-third  interest  in  18,000 
acres  of  land,  more  or  less.  It  was  a  sale  by 
the  acre,  and  tbe  contract  price  was  $2  per 
acre.  The  parties  understood  that  all  '"proper 
exclusions"  should  be  deducted.  It  was  con- 
templated that  In  order  to  ascertain  the  num- 
t>er  of  acres  in  which  Dlls  had  an  interest  a 
survey  was  necessary,  which  was  to  be  made 
at  the  expense  of  the  appellant  It  was  to  be 
completed  by  April  1,  1892,  but  if  not  done, 
then,  upon  a  good,  substantial  payment  on  ttie 
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pnrchajBe  money,  further  reasonable  time  to 
complete  the  contract  was  to  be  given  tbe 
appellant  After  the  quantity  of  land  was 
sscertalned  for  which  Williamson  was  to  pay, 
DUa  was  to  make  him  a  quitclaim  deed.  Be- 
fore and  after  April  1,  1892,  Williamson  had 
two  or  three  corps  of  surveyors  In  the  field, 
with  a  view  of  compljrlng  with  his  contract, 
but  being  unable  to  complete  It  In  March, 
1892,  he  gave  Dlls  notice  that  It  could  not  be 
done,  and  made  what  he  r^arded  as  a  sub- 
stantial payment  on  the  purchase  money.  The 
survey  was  never  completed.  Oils  Instituted 
this  salt  for  specific  performance  of  the  con- 
tract, and  prayed  that  a  survey  might  be  made 
at  the  expense  of  the  appellant,  to  ascertain 
the  number  of  acres  for  which  he  agreed  to 
pay.  Among  other  things,  It  was  averred  in 
the  answer  that  at  the  date  of  the  contract  it 
was  not  known  by  either  Williamson  or  DUa 
to  what  extent  the  lands  embraced  in  the 
WllUamson-DUs  patent  had  been  entered,  sur- 
veyed, and  patented  prior  to  the  24th  day  of 
June,  1872,  the  date  of  the  WUllamson-Dlls 
patent;  that  no  survey  of  the  land  excepted 
from  the  grant  had  ever  been  made  before 
or  after  that  patent  had  been  Issued,  and  for 
this  reason  the  provision  was  inserted  in  the 
contract  for  the  ascertainment  of  the  number 
of  acres  for  which  Williamson  should  pay; 
and  that  the  sale  and  purchase  would  depend 
open  such  survey.  It  Is  also  averred  In  the 
answer  that  appellant  undertook  by  means  of 
his  surveying  parties  to  prosecute  the  work 
with  diligence,  to  ascertain  the  number  of 
acres  for  which  he  should  pay;  that,  without 
fault  or  procurement  upon  his  part,  persons 
residing  within  the  exterior  lines  of  the  pat- 
ent. In  actual  possession,  and  claiming  a  title 
thereto  adversely  to  the  WiUiamson-Dlls  ti- 
tle, were  hostile  and  threatening,  and  by 
threats  and  hostile  demonstrations  by  force 
and  with  arms  alarmed,  intimidated,  and 
drove  the  surveying  parties  from  the  land; 
that  that  condition  prevailed  until  the  answer 
was  filed  In  this  action;  and  that,  by  reason 
of  such  threats  and  demonstrations  by  tbe  res- 
idents in  iwssession,  it  was  impossible  to  se- 
cure a  survey  of  the  land,  to  ascertain  the 
acreage  in  which  Dils  had  an  interest,  and 
for  wlilch  appellant  was  to  pay  under  the 
terms  of  the  contract  It  Is  further  averred 
in  tbe  answer  that  more  than  half  of  the  land 
was  covered  by  prior  surveys,  and  that  about 
7,000  acres  of  it  were  held  under  junior  jjat- 
ents,  under  which  the  patentees  had  taken  pos- 
session, and  were  then  claiming  the  land. 
There  were  other  averments  in  the  answer, 
which  are  not  necessary  to  be  stated  here. 
Tbe  testimony  ofTered  by  the  appellant 
conduces  to  prove  that  he  undertook,  in  good 
faith,  to  have  the  survey  made;  that  he 
prosecuted  it  with  reasonable  diligence;  that 
be  was  engaged  for  a  period  of  about  six 
months  In  his  efforts  to  make  a  survey  of 
the  land  as  contemplated  by  the  contract; 
that  the  parties  living  within  the  boundaries 
were  hostile  to  his  claim,  and  by  threats  and 


intimidation  prevented  the  surveyors  from 
completing  the  work;  and  that  these  threats 
and  demonstrations  of  force  compelled  his 
surveying  parties  to  quit  the  work,  and  for 
that  reason  did  not  complete  It  Under  such 
circumstances,  should  the  court  decree  a  spe- 
cific performance  of  the  contract?  It  is  a 
rule  In  equity  that  specific  execution  of  con- 
tracts is  not  a  matter  of  absolute  right  in 
either  party,  but  upon  the  reasonable  discre- 
tion of  the  court  and,  unless  it  is  equitable 
to  do  so,  courts  will  not  adjudge  it  Coca- 
nougher  v.  Green,  93  Ky.  519,  20  S.  W.  542; 
Woollums  V.  Horsley,  93  Ky.  582,  20  S.  W. 
781.  It  is  evident  that  the  parties  to  this 
contract  did  not  contemplate  that  such  an 
obstacle  would  confront  appellant  in  mak- 
ing the  survey  as  did  when  he  attempted  to 
make  It  Had  the  parties  known  that  It 
would  probably  result  in  loss  of  life  or  blood- 
shed to  ascertain  the  number  of  acres  which 
the  appellant  purchased  from  Dlls,  it  is  cer- 
tain that  they  would  never  have  entered  into 
the  contract;  hence  we  say  that  neither  of 
the  parties  had  in  contemplation  such  a  con- 
dition of  affairs  as  arose.  The  appellant  was 
advised  by  his  friends  not  to  go  upon  the 
land,  as  he  would  be  In  great  danger  of  los- 
ing bis  life  if  be  did  so.  He  was  not  re- 
quired to  make  such  a  sacrifice  to  carry  out 
the  undertaking  which  he  had  assumed. 
Neither  could  he  be  held  responsible  because 
his  undertaking  was  rendered  impossible  by 
reason  of  a  threatened  danger  to  those  to 
whom  he  was  compelled  to  look  for  the  ex- 
ecution of  the  work.  But  the  plaintiff  evi- 
dently realized  the  situation,  because  In  his 
petition  he  asked  that  the  land  be  surveyed 
at  the  expense  of  the  appellant,  but  he  seems 
never  to  have  moved  the  court  to  comply 
with  the  prayer  of  liis  petition  by  making 
an  order  of  survey  in  the  case.  The  ap- 
pellant did  not  do  it,  because  his  survesring 
parties  had  spent  almost  six  months  in  the 
field,  and  had  failed  to  accomplish  it.  It  is 
suggested  that  the  court  could  have  made 
an  order  of  survey,  and  called  upon  the  of- 
ficers of  the  law  to  protect  the  surveying 
parties.  Neither  side  seemed  to  be  willing 
to  venture  such  an  effort,  as  no  motion  was 
made  for  an  order  of  survey.  When  tbe 
appellant  did  not  accomplish  it  in  the  effort 
which  he  made,  we  are  of  the  opinion  that 
be  did  all  which  good  faith  required  him  to 
do  to  comply  with  the  provisions  of  the 
contract  which  obligated  him  to  make  a 
survey  of  the  land  at  his  expense.  Specific 
performance  will  not  be  decreed  if  the  con- 
tract and  situation  of  the  parties  be  such  that 
the  remedy  of  specific  performance  will  be 
harsh  or  oppressive.  Pomeroy,  Equity  Juris- 
prudence, section  1405.  In  explanation  of 
this  doctrine  in  note  2  to  that  section  it  is 
said:  "This  rule  generally  operates  in  favor 
of  defendant  but  may  he  invoked  by  a  plain- 
tiff when  defendant  demands  the  remedy  by 
counterclaim  or  cross-complaint  The  oppres- 
sion  or  hardship   may   result  from   uncon- 
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sclonable  provisions  of  the  contract  Itself, 
or  It  may  result  from  the  situation  of  the 
parties,  unconnected  with  the  terms  of  fhe 
contract,  or  with  the  circumstances  of  its 
negotiation  and  execution;  that  Is,  from  ex- 
ternal facts  or  events  or  circumstances  which 
control  or  affect  the  situation  of  the  de- 
fendant." The  resistance  made  by  occupy- 
ing claimants  to  a  surrey  of  the  land  is  a 
circumstance  which  so  affects  the  appellant 
that  he  could  not  perform  that  part  of  the 
contract  which  required  him  to  have  the  land 
surveyed.  If  he  could  not  do  so  In  the  usual 
and  peaceable  way,  the  court  should  not  de- 
cree that  he  should  have  done  so. 

It  is  urged  by  counsel  for  appellee  that,  as 
Dila  was  only  required  to  make  a  quitclaim 
deed  to  Williamson  for  his  interest  in  the 
land,  therefore  he  was  compelled  to  accept 
whatever  title  Dlls  had.  The  parties  agreed 
that  the  actual  number  of  acres  in  which 
DilB  had  an  Interest  should  be  ascertained 
before  Williamson  was  required  to  pay  for 
the  land  or  accept  any  kind  of  a  deed.  As 
we  have  said,  the  sale  was  by  the  acre,  and 
the  appellant  encountered  the  same  difficulty 
in  the  execution  of  the  survey  as  he  would 
have  encountered  had  the  contract  required 
Dils  to  make  a  deed  with  covenants  of  gen- 
eral warranty.  From  our  view  of  the  case, 
the  character  of  the  deed  to  be  made  has 
nothing  to  do  with  it.  While  Williamson 
was  to  accept  a  quitclaim  deed,  Dlls  was 
never  In  a  condition  to  tender  It  to  him 
until  the  number  of  acres  for  which  he  was 
required  to  pay  had  been  ascertained.  It 
would  be  harsh  and  oppressive  to  decree 
speciflc  performance  under  the  circumstances 
of  this  case.  The  court  below  decreed  spe- 
cific performance,  but.  In  order  to  do  so, 
was  compelled  to  practically  guess  at  the 
quantity  of  land  for  which  the  appellant 
should  pay.  The  contract  of  the  parties  did 
not  contemplate  that  a  court  should  be  re- 
quired to  do  that.  In  order  to  ascertain  the 
number  of  acres  for  which  the  appellant 
should  pay  the  vendor.  We  are  of  the  opin- 
ion that  the  contract  should  be  rescinded, 
and  the  money  which  Williamson  has  paid 
on  the  purchase  money  should  be  restored 
to  him,  but  not  to  draw  Interest  until  the 
mandate  Is  filed  below. 

Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


MOORE  et  al.  v.  METZ. 

(Court  of  Appeals  of  Kentucky.     Feb.  24, 
1903.) 

INFANTS— LIABILITY   FOR   SALES  TO   MOTHER 
AND  OT7ARDIAN. 

1.  Where  a  merchant  makes  sales  to  a  wo- 
man, charging  to  her  indiTidiiallj'  all  the  arti- 
cles, some  of  which  are  for  herself,  some  for 
her  father  and  mother,  and  some  for  her  chil- 
dren, of  whom  she  is  guardian,  and  payments 
are  made  thereon,  all  from  the  income  of  the 
farm  belonging  to  the  infants,  iu  excess  of  the 
amount  of  the  articles  alleged  to  have  been 
bought  for  the  benefit  of  the  infants,  recovery 


cannot  be  had  against  them  on  the  note  given 
by  their  mother,  as  their  guardian,  in  settle- 
ment of  the  balance  of  the  accoout. 

Appeal  from  circuit  court  Todd  county. 

"Hot  to  be  officially  reported." 

Action  by  J.  Metz  against  Katie  Moore 
and  another.  Judgment  for  philntlff.  De- 
fendants appeal.    Reversed. 

S.  W.  Forgy,  for  appellants.  W.  S.  Pryor 
and  B.  B.  Petrie,  for  appellee. 

HOBSON,  J.  Katie  and  Mattle  Moore 
owned  a  farm  In  Todd  county,  devised  to 
them  by  their  grandfather.  They  were  In- 
fants of  tender  years,  and  their  mother.  Ida 
Sloore,  qualified  as  their  guardian.  On  Au- 
gust 17,  1896,  she  executed  to  appellee,  J. 
Metz,  the  following  note:  "One  day  after 
date  I  promise  to  pay  to  the  order  of  J. 
Metz  four  hundred  and  sixty-nine  dollars  and 
**/i«o  at  six  per  cent  Interest  from  date 
until  paid,  for  value  received  In  merchandise 
which  was  necessary  for  the  use  and  benefit 
of  my  children.  Ida  Moore,  Guardian  for 
Katie  and  Mattle  Moore."  Metz  filed  this 
suit  on  the  note,  alleging  that  W.  B.  Cocke 
was  her  surety;  that  he  and  she  were  in- 
solvent: that  he  furnished  the  goods  for 
which  the  note  was  given,  at  her  request, 
for  the  children,  and  that  the  same  was 
necessary  for  them — consisting  of  shoes, 
clothing,  anu  the  like;  that  the  only  estate 
of  the  wards  was  the  land;  and  that  the 
guardian  spent  the  income  from  the  land  as 
fast  as  it  accrued.  He  attached  the  rent 
of  the  land,  $300,  and  on  final  hearing  the 
court  subjected  the  rent  to  the  payment  of 
the  debt  He  filed  with  his  petition  an  item- 
ized account  of  the  goods  sold  for  the  use 
of  the  wards.  All  the  allegations  of  the 
petition  were  denied  by  the  answer.  The 
proof  shows  that  Ida  Moore,  with  her  two 
children,  who  were  quite  young,  moved  to 
the  land  soon  after  it  was  devised  to  them, 
and  made  her  home  there;  her  father  and 
mother  also  living  with  her.  The  father,  W. 
B.  Cocke,  died  some  years  ago,  insolvent. 
The  guardian  has  never  made  a  settlement 
of  her  accounts,  and  is  also  insolvent  They 
all  lived  on  the  land  as  one  family  for  many 
years,  and  were  all  supported  out  of  tht- 
products  of  the  place.  The  guardian  kept 
no  accounts^  and  her  father  seems  to  hare 
conducted  the  farming  operations.  The  ac- 
count with  Metz  Is  of  many  years'  standing. 
It  appears  to  have  been  opened  previous  to 
the  year  1885,  but  seems  to  have  been  set- 
tled down  to  February  18,  1890.  At  least 
the  books  produced  on  the  trial  begin  the 
account  at  that  date,  and  no  balance  is 
brought  over,  although  it  appears  from  the 
evidence  that  the  account  Is  much  older  than 
that  The  account  is  entered  on  the  book 
in  these  words:  "Mrs.  Ida  Moore  debtor." 
Things  that  were  bought  for  Mrs.  Moore  per- 
son ally,  or  for  her  father  ot  mother,  or  the 
servants,  or  for  family  supplies,  are  all  en- 
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tered  on  this  account,  as  well  aa  tblngs 
bought  for  the  two  girls,  without  any  dis- 
tinction. From  February  18,  1890,  to  August 
3.  1881,  the  account  foots  up  $175.65.  There 
is  a  credit  of  $50  cash,  followed  by  this 
entry:  "August  27th,  settled  by  note  four 
months  after  date."  On  September  2d  the 
account  begins  again,  and  runs  along  until 
January  23,  1894,  when  the  amount  of  It 
footed  up  $457.11.  There  were  cash  credits 
on  the  book  for  $240,  leaving  a  balance  of 
$217.11,  which  Is  followed  by  this  entry: 
"Settled  by  note  one  day  after  date."  Nei- 
ther of  these  notes  Is  produced,  nor  Is  It 
explained  what  has  become  of  them.  The 
account  begins  again  on  April  30tb,  and  runs 
until  March  23,  1896,  when  it  footed  up 
$354.21,  and  there  were  credits  for  cash  $157. 
Underneath  this  entry  are  these  words:  "Set- 
tled by  note  as  guardian  for  Kate  and  Mattle 
Moore."  This  is  the  first  thing  on  the  books 
as  to  the  guardianship,  or  as  to  the  account 
being  against  the  infants.  In  addition  to  the 
credits  we  have  named,  which  appear  on  the 
books,  receipts  are  filed  for  other  payments, 
which  Metz  says  were  applied  by  him  to  the 
payment  of  the  other  parts  of  the  account 
not  got  for  the  infants.  From  an  inspection 
of  the  books  and  the  Itemized  account  filed 
with  the  petition,  it  is  reasonably  clear  that 
this  account  was  made  out  by  going  over  the 
books,  and  selecting  such  items  as  seemed  to 
lie  for  the  use  of  the  wards,  although  there 
is  nothing  on  the  books  themselves  to  show 
for  whom  the  goods  were  bought,  and  they 
are  all  charged,  like  the  other  items,  to  Ida 
C.  Moore.  The  credits  paid  on  the  account, 
first  and  last,  amount  to  more  than  the 
amount  which  it  Is  charged  was  got  for  the 
benefit  of  the  infants.  Mrs.  Moore  testifies 
that  she  had  no  conversation  with  Metz  in 
regard  to  her  children's  estate,  and  denies 
that  any  part  of  the  account  was  sold  on 
ber  credit  as  guardian.  But  however  this 
may  be,  it  is  apparent  from  the  account  it- 
self that  no  distinction  was  made  between 
the  things  got  for  the  wards  and  those  got 
for  other  purposes.  It  is  also  reasonably 
clear  that  the  account  previous  to  1880, 
which  presumably  was  against  Mrs.  Moore, 
bas  been  settled.  The  payments  made  since 
then  were  all  made  from  the  produce  of  the 
farm  of  the  wards.  The  guardian  has  not 
settled  her  accounts.  We  cannot  tell,  there- 
fore, bow  she  stands  with  her  wards.  The 
goods  sued  for  were  all  charged  to  her  In- 
diridually,  and  not  as  guardian.  The  money 
that  has  been  paid  upon  the  account  was 
evidently  the  money  of  the  wards,  or  derived 
from  their  estate,  for  the  guardian  had  no 
other  resources.  Their  money  has  therefore 
paid  for  as  much  of  the  account  as  they  re- 
ceived the  benefit  of,  so  far  as  the  proof 
shows.  Under  the  evidence,  we  do  not  think 
Mrs.  Moore  was  warranted  in°  giving,  as 
Kuardlan,  the  note  sued  on,  or  that  it  ought 
to  be  enforced  against  the  wards,  as  a  lia- 


bility of  their  estate.  The  bill  of  particulars 
filed  by  appellee  foots  up  a  considerably 
smaller  amount  than  that  named  in  the  note, 
and  we  cannot  believe  the  note  was  executed 
to  close  this  up.  On  the  contrary,  it  would 
appear  to  have  been  prepared  since  the  note 
was  given  for  the  purpose  of  sustaining  the 
note.  Under  all  the  evidence,  and  an  in- 
spection of  the  iMMks  themselves,  otu*  con- 
clusion Is  that  the  note  was  given  for  thr 
entire  balance  owing  by  Mrs.  Moore  on  the 
account,  cotmting  in  what  was  umpaid  on  the 
notes  previously  executed;  and  It  therefore 
represented  her  debt,  and  not  the  debt  of 
the  wards. 

Judgment  reversed,  with  directions  to  dis- 
charge the  attachment  and  dismiss  the  peti- 
tion. 


CITY  OF  UNIONTOWN  t.  BERKY  et  al. 

(Court  of  Appeals  of  Kentncky.     Feb.  19, 

1903.) 

DEDICATION  —  STREETS  ALONG  NAVIGABLE 
RIVER— LAND  BETWEEN  STREET  AND  LOW- 
WATER  MARK— RECOVERY  OF  LAND-BSTOP- 
PBL-PAYMBNT  OJ"  TAXES-USE  AND  OCCU- 
PATION. 

1.  Where  the  owners  of  land  adjoining  a 
navigable  river  platted  the  same  into  city  lots, 
and  dedicated  the  streets  on  the  plat  to  an  in- 
corporated village,  and  the  boundary  of  the 
villaKe  included  all  the  land  to  low-water  mark, 
it  will  be  presumed  that  the  owners  intended 
to  dedicate  to  the  public  ail  the  land  lying  be- 
tween a  street  running  along  the  river  bank 
and  the  river. 

2.  Where  a  map  of  a  city  addition  adjoining 
a  navigable  river  showed  that  the  north  line 
of  W.  street,  running  along  the  river  bank, 
terminated  at  a  point  opposite  the  projection 
of  a  cross-street  running  at  right  angles  with 
W.  street  extended,  such  map  showed  an  in- 
tention on  the  part  of  the  proprietors  to  termi- 
nate W.  street  at  that  point,  and  to  reserve 
to  themselves  the  land  lymg  beyond  such  point 
ot  termination. 

3.  Where  a  city  had  no  aothority  to  sell  a 
strip  of  land  dedicated  for  public  use,  between 
a  street  and  a  navigable  river,  it  could  not  be 
estopped  from  claiming  title  thereto  by  reason 
of  the  fact  that  it  assessed  taxes  thereon, 
which  were  paid  by  defendants  as  alleged  own- 
ers. 

4.  The  fact  that  a  village  assessor  assessed 
taxes  on  land  belonging  to  the  village  knowing- 
ly or  by  unauthorized  inadvertence,  and  that 
such  taxes  were  paid  by  defendants,  could  not 
estop  the  town  from  claiming  title  to  the  prop- 
erty. 

5.  Where,  in  an  action  by  a  city  to  recover 
land  dedicated  for  a  street,  it  was  shown  that 
the  land  was  useful  only  for  agricultural  pur- 
poses, and  that  such  use  was  worth  $2.50  per 
acre  per  year,  but  there  was  no  evidence  that 
the  city  had  sustained  any  damage  by  the  use 
of  the  land,  the  city  was  not  entitled  to  re- 
cover therefor. 

Appeal  from  circuit  court,  Union  county. 

"Not  to  be  officially  reported." 

Action  by  the  dty  of  Uniontown  against 
H.  E.  Berry  and  others  to  quiet  title  to  land. 
From  a  Judgment  In  favor  of  plaintiff  for  a 
part  only  of  the  relief  demanded,  plaintiff 
appeals.    Affirmed. 

f  t.  8««  Batovvsl.  VOL  It.  Cent.  Dig.  I  W. 
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H.  Z.  Morton,  for  appellant  Allen  ft 
Hnghes  and  P.  B.  Miller,  for  appellees. 

O'REAR,  J.  Prior  to  1819,  Berry  and 
Casey  were  the  ownws  of  a  grant  of  land 
lying  on  tbe  Ohio  river,  and  Including  the 
present  site  of  the  city  of  Unlontown,  appel- 
lant herein.  They  subdivided  a  portion  of  it 
into  town  lots,  platting  according  to  a  map 
which  they  caused  to  be  filed  in  the  clerk's 
office  of  Union  county.  ▲  sufildent  portion 
of  the  plat  so  filed  is  Inserted  here  to  illus- 
trate the  proposition  decided: 


Note.  In  the  treatment  of  thli  map  It  will  be  aa- 
■umed  that  the  Ohio  river  Ilea  directly  to  the  north 
of  the  town  as  platted,  and  that  the  street!  of  the 
town  are  projected  upon  due  north  and  eouth  and 
east  and  west  lines.  As  a  matter  of  fact,  howerer, 
U  appears  that  th*  rlTer  runs  a  southwest  coura*  la 
front  of  the  town. 

In  1819  an  act  of  the  General  Assembly  of 
Kentucky  Incorporated  the  town  of  Frances- 
burg,  which  was  the  name  given  to  the  town 
site  Just  mentioned.  The  lots  in  the  town 
are  designated  as  "Inlots"  and  "outlets,"  the 
Inlots  containing  half  an  acre  each  and  the 
outlota  about  four  acres  each,  except  those 


next  to  Highland  creek,  which  ate  of  irreg- 
ular form.  Highland  creek  at  that  timr- 
must  be  assumed  to  be  fairly  represented 
ui>on  the  map  above  referred  to,  though  it 
appears  now  to  have  so  changed  its  location 
by  the  gradual  washing  away  of  its  banks 
and  changing  of  its  bed  as  to  be  some  dis- 
tance further  toward  the  west  Just  below 
and  to  the  west  of  Francesburg  another  vil- 
lage was  established,  which  was  incorporated 
in  1839  under  the  name  of  Locust  Port 
These  two  villages  or  towns  were  incorporated 
by  the  Legislature  by  an  act  of  February  12, 
1840,  as  one  municipality  under  the  name  of 
Unlontown.  It  has  continued  its  corporate 
existence  in  fact  and  under  this  name  until 
the  present  time,  being  classified  under  the 
provisions  of  the  Constitution  as  a  city  of  the 
fifth  class.  At  the  time  of  the  original  lay- 
ing out  of  the  town  of  Francesburg  the 
northern  line  of  Water  street  as  shown  on 
the  plat  ran  next  to  the  Ohio  river,  and  so 
dose-  to  that  river  that  at  some  points  the 
edge  of  the  street  was  at  the  river  bank. 
The  bank  of  the  river,  however,  was  irreg- 
ular in  its  conformation,  leaving  spaces  of 
land  between  the  northern  edge  of  Water 
street  as  shown  on  the  plat  and  the  bank  of 
the  river.  During  the  last  40  or  60  years 
there  has  been  a  gradual  and  constant  reces- 
sion of  the  river,  and  corresponding  accretion 
to  its  southern  bank,  until  now  there  is  a 
tract  of  some  60  or  60  acres  of  land  laring 
north  of  Water  street,  and  between  that  and 
low-water  mark  at  the  southern  bank  of  the 
river.  This  litigation  is  between  the  dty  of 
Unlontown  and  certain  of  the  descendants 
and  vendees  of  Berry  and  Casey,  claiming 
this  strip  of  land. 

The  contention  of  appellees  is  that  the 
town  took  only  the  lands  embraced  within 
the  lines  shown  on  the  plat  as  streets,  and 
that,  as  Water  street  Is  bounded  bjr  two  lat- 
eral lines,  one  on  each  Its  north  and  south 
side,  a  purpose  was  shown  on  the  part  of  the 
dedicators  to  reserve  to  themselves  all  other 
lands  not  included  In  that  expressly  shown 
to  have  been  set  apart  as  streets  and  high- 
ways. On  the  other  hand,  it  is  the  conten- 
tion of  the  city  that  the  dedicators,  Casey 
and  Berry,  by  platting  this  land  Into  a  town 
site,  and  oflFering  Its  lots  for  sale  to  the  pul>- 
11c,  and  selling  them  to  numerous  iwrsons, 
and  procuring  the  town  to  be  established  and 
Incorporated  as  a  municipality,  thereby  ded- 
icated not  only  those  strips  of  land  shown 
to  be  streets,  but  dedicated  all  the  land  lying 
between  the  south  side  of  Water  street  and 
the  Ohio  river  as  public  property  for  the  use 
and  enjoyment  of  the  public,  and  especially 
of  the  municipality.  A  question  so  nearly 
identical  with  the  pne  here  involved  was  pre- 
sented and  decided  by  this  court  in  the  case 
of  Rowan's  Exrs.  v.  The  Town  of  Portland, 
etc.,  8  B.  Mon.  232,  that  de  do  not  deem  It 
necessary  to  enter  again  upon  an  examina- 
tion of  the  reasons  and  authorities  control- 
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dng  the  decision.  In  that  case  a  plat  had 
been  filed  In  nearly  every  particular  similar 
to  the  one  here  tnYoIved.  It  'vras  shown  that 
the  proprietor  of  the  town  site,  who  dedicat- 
ed the  streets  and  alleys  and  public  ways  to 
public  use  by  platting  the  same  and  offering 
them  to  the  public  and  selling  them,  had  left 
a  narrow  strip  of  land  between  the  northern 
edge  of  the  street  fronting  on  the  river  and 
low-water  mark  of  the  river,  and  bad  drawn 
the  northern  line  of  this  street  on  the  plat 
as  a  continuous  line,  as  in  this  case.  The 
court  said:  "We  come  to  the  inquh^  wheth- 
er, upon  the  face  of  the  map  or  plan  of  the 
town  of  Portland,  the  slip  or  space  between 
water  and  front  streets  and  the  river  is  des- 
ignated aa  having  been  Intended  and  appro- 
priated for  public  use.  •  •  •  That  the 
town  extended  to  the  Ohio  river,  leaving  no 
space  between  the  town  and  the  water,  is  a 
IWBltlon  which.  In  onr  opinion,  does  not  ad- 
mit of  question.  There  is  no  line  dividing 
or  separating  the  town  from  the  river.  And, 
if  there  were.  It  should  rather  be  presumed 
that  the  space  between  such  line  and  the 
river  was  thus  discriminated  for  the  purpose 
of  Bhovvlng  that  it  was  intended  for  some 
use  of  the  town  different  from  that  of  the 
ordinary  streets  and  pnbUc  grounds  than  that 
a  town  located  upon  the  bank  of  such  a  river, 
and  at  a  point  selected  for  Its  commercial 
advantages,  should  be  wliolly  shut  out  from 
free  and  common  access  to  the  river.  The 
unreasonableness  of  tills  latter  presumption 
has  been  more  than  once  declared  by  this 
conrt  and  the  fact  that  a  town  is  laid  off 
npon  the  bank  of  a  navigable  river  has  been 
held  to  be  sufficient  evidence  of  Its  extending 
to  the  water,  unless  a  contrary  Intention  is 
manifestly  indicated.  •  •  »  we  are  of 
opinion  that  the  fair  and  necessary  infer- 
ence from  the  face  of  the  map  is  that  the 
entire  slip  along  the  whole  front  of  the  town 
(with  the  exception  before  referred  to)  was 
left  open  for  the  public  use,  and  was  Intend- 
ed to  be  and  remain  a  common  or  public 
ground,  affording  free  access  from  all  parts 
of  the  town  to  all  parts  of  the  river  in  front 
of  it;  and  that  tlila  access  was  given,  not 
merely  for  the  use  of  the  water  for  ordinary 
domestic  purposes,  but  for  the  use  of  the 
river  as  a  great  highway  of  commerce,  and 
for  the  enjoyment  and  security  of  all  the 
advantages  which  the  location  of  the  town 
upon  such  a  river,  and  at  a  point  eligible  for 
the  anchoring  or  mooring  of  vessels  and  for 
tlie  deposit  and  landing  or  shipment  of  mer- 
chandise, was  calculated  to  afford."  The 
court  held  in  that  case  that  the  unbroken 
line  used  to  designate  the  northern  limit  of 
the  street  fronting  on  the  river  "could  not 
have  been  Intended  to  indicate  the  unprofit- 
able and  vexatious  right  in  the  proprietor  to 
hoild  a  straight  wall  or  tvace  along  the  north- 
em  side  of  Water  street,  which,  wltboat 
inclosing  any  ground,  would  merely  obstmct 
the  direct  access  from  that  part  of  the  street 


to  the  river."  We  conclude,  t©on  the  anthor- 
'ity  of  that  case,  and  the  numerous  decisions 
of  this  and  other  courts  referred  to  therein, 
that  the  proprietors  dedicated  to  the  town  of 
Francesburg,  for  the  use  of  the  pubUc,  not 
only  the  strips  of  ground  between  the  lines 
designating  the  streets  and  alleys,  but  also 
that  narrow  strip  of  land  lying  to  the  north 
of  the  line  marking  the  north  side  of  Water 
street  and  between  that  north  line  and  the 
river.  It  will  be  observed  that  npon  the  orig- 
inal plat  the  north  line  of  Water  street  ex- 
tended only  to  the  east  edge  of  the  cross 
street  projected  and  running  south  between 
outlet  No.  1  and  Inlots  Nos.  1  and  2.  The 
present  name  of  that  street  is  Dewey.  The 
circuit  court  adjudged  this  case  in  favor  of 
the  city  as  to  all  of  the  land  lying  west  of 
an  extension  of  the  east  line  of  Dewey  street 
to  the  Ohio  river.  All  the  land  lying  east 
of  that  extension  the  court  held  not  to  have 
been  dedicated  by  the  proprietors  to  any  pub- 
lic use.  In  both  these  particulars  we  concur 
with  the  Judgment  of  the  chancellor.  The 
stopping  of  the  north  line  of  Water  street  at 
its  eastern  limit,  as  shown  upon  the  map, 
indicates  a  purpose  on  the  part  of  the  pro- 
prietors, in  our  opinion,  to  terminate  that 
street  at  that  point,  and  to  reserve  to  them- 
selves the  land  lying  east  of  that  point 

Another  question  presented  by  appellee 
Berty,  from  whom  a  part  of  the  land  ad- 
Judged  the  city  was  taken,  is  that  the  city 
authorities  assessed  this  proi>erty  to  him  for 
taxation,  and  that  he  paid  taxes  thereon  to 
it.  It  is  not  clearly  shown  what  taxes  were 
paid,  or  for  what  years,  but  It  is  apparent 
that  such  as  were  paid  was  brought  about 
by  the  act  of  appellee  and  the  other  tax- 
payers, and  that  the  governing  body  of  the 
town.  Its  council,  was  not  apprised  of  the 
fact  that  this  public  property  was  included 
in  the  private  tax  lists  of  some  of  its  citi- 
zens from  whom  it  was  exacting  taxes.  The 
attempt  to  estop  the  city  by  an  act  of  this 
kind  must  be  unavailing  for  the  following 
reasons:  Before  one  can  be  estopped,  It 
must  have  been  competent  for  such  one  to 
have  done  the  thing  claimed  to  be  estab- 
lished through  the  doctrine  of  .estoppel.  It 
would  not  have  been  competent  for  the  city 
to  have  sold  this  strip  of  land  to  appellee 
for  the  consideration  claimed  to  have  been 
paid  In  the  way  of  taxes,  or  for  any  other 
consideration,  without  express  legislative  au- 
thority from  the  state.  What  it  could  not 
do  directly  appellant  cannot  be  held  to  have 
been  done  by  indirection.  Furthermore, 
even  if  the  town  could  have  sold  and  con- 
veyed this  strip  of  public  property  in  ques- 
tion, it  must  have  been  done  by  some  one 
having  authority  to  do  so.  It  cannot  be  said 
that  the  town  assessor  had  such  authority, 
and,  as  he  Is  the  only  person  who  is  shown 
to  have  had  any  knowledge  of  the  alleged 
assessment  of  the  property  In  question,  it 
cannot  be  allowed  tliat  his  knowledge  and 
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unauthorized  inadvertence  could  confer  a  ti- 
tle which  could  not  have  been  done  by  his 
direct  act  having  such  an  object  in  view. 
Alves'  Ez'rs  t.  Town  of  Hendersoji,  16  B. 
Mon.  168. 

Appellant  complains  that,  although  It  was 
given  Judgment  against  appellee  Berry  for 
a  part  of  the  land  claimed  in  the  petition, 
that  it  was  not  adjudged  damages  for  a 
substantial  sum  for  his  unlawful  detention 
of  the  property  for  a  number  of  years.  The 
record  discloses  that  the  property  was  used, 
and  at  the  time  useful  only,  for  agricultural 
pui-poses,  and  that  Its  rental  value  was  about 
^2.50  per  acre  per  annum.  We  are  of  the 
opinion,  however,  that  the  court  properly 
denied  appellant  damages  in  this  case  from 
the  fact  that  it  was  not  shown  that  appel- 
lant had  sustained  any  damage.  It  is  not 
sufficient  in  an  action  for  damages  to  show 
that  the  defendant  h'as  made  something  by 
his  unlawful  act,  but  it  must  be  shown  that 
the  plaintiff  has  lost  something.  The  value 
of  being  deprived  of  the  use  of  the  strip 
of  ground  in  question  by  the  public  was  not 
shown  in  the  record.  It  was  not  material 
what  the  property  was  worth  as  agricultural 
lands,  because  appellant  could  not  itself 
have  engaged  in  agricultural  pursuits  under 
its  charter,  nor  could  it  Iiave  leased  its  pub- 
lic highways  for  such  purpose. 

The  Judgment  is  aflSrmed. 


SANDY  RIVER  OANNEL  COAL  CO.  T. 

WHITE  HOUSE  CANNBL  COAL  CO. 
(Court  of  Appeals  of  Kentucky.      Feb.   18, 

1908.) 
DEEDS— CONFLICTINO   GRANTS— RESERVA- 
TIONS—SUBSEQUENT  PATENT  TO 
ORANTBE— EFFECT. 

1.  Where,  In  a  description  of  land  in  a  deed 
by  metes  and  bounds,  the  boundaries  overlap  a 
former  grant  by  the  same  grantor,  the  former 
grant   will   prevail. 

2.  Where  the  owner  In  fee  of  land  by  patent 
from  the  government  conveys  to  a  third  party, 
the  latter  cannot,  by  obtaining  a  new  patent,  de- 
stroy a  reservation  in  the  deed  of  roads  and 
mineral  rights. 

Appeal  from  circuit  court,  Johnson  county. 

"Xot  to  be  offlcially  reported." 

Action  to  quiet  title  by  the  White  House 
Cannel  Coal  Company  against  the  Sandy 
Klver  Cannel  Coal  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeala 
At&rmed. 

W.  S.  Harkins  and  Jno.  P.  Wells,  for  ap- 
pellant   Hager  &  Stewart,  for  appellee. 

SETTLE,  J.  Appellant  and  appellee  own 
adjoining  lands  and  valuable  mineral  rights 
in  Johnson  county,  and  both  are  engaged  in 
the  business  of  mining  coal.  This  action  was 
instituted  by  appellee  in  the  circuit  court  of 
Johnson  county  to  quiet  its  title  to  certain 
mines,  mineral  rights,  and  a  roadway  to  Big 
Sandy  river.  The  petition  and  amendments 
thereto  charge^  in  substance,  that  apitellee 


owns  and  la  in  actual  possession  of  certain 
lands  therein  described,  the  ndnes  and  min- 
erals under  a  certain  other  boundary,  the 
surface  of  which  Is  owned  by  appellant,  and 
that  it  (appellee)  also  owna  a  roadway  lead- 
ing therefrom  to  the  river.  It  is  further 
averred  by  appellee  that  appellant  is  inter- 
fering with  its  possession  of,  and  is  claiming 
to  own,  its  lands,  minerals,  and  roadway 
mentioned,  giving  it  out  In  public  speeches 
that  this  property  is  owned  by  it  (appellant), 
and  that  appellee  is  unable  to  make  a  valid 
deed  thereto.  It  is  also  averred  tliat  appel- 
lant Is  engaged  in  mining  on  its  land,  and 
removing  coal  therefrom,  by  means  of  an 
entry  made  upon  appellant's  own  land,  and 
is  threatening  to  further  mine  and  remove 
appellee's  coal.  An  Injunction  was  obtained 
by  appellee  to  restrain  appellant  from  fur- 
ther acts  of  trespass  to  its  property.  The  an- 
swer traverses  the  allegations  of  the  petition 
as  amended,  and  sets  up  a  claim  of  title  In 
appellant  to  the  lands,  mines,  minerals,  and 
roadway  in  controversy.  Upon  the  issues 
thus  formed  proof  was  taken  on  lK>th  sides, 
and  the  trial  resulted  in  a  Judgment  in  favor 
of  appellee,  which  was  declared  to  be  the 
owner  of  the  land  and  road  in  controversy. 
Appellant  was  perpetually  enjoined  from  the 
further  mining  of  coal  thereon,  and  the  cause 
was  referred  to  the  master  commissioner  to 
take  proof,  and  report  the  quantity  and  val- 
ue of  coal  mined  or  removed  from  appellee's 
land  by  appellant.  Appellant  complains  of 
that  Judgment;  hence  this  appeal. 

The  land  in  dispute  Is  situated  in  the  val- 
ley of  White  House  creek,  and  on  the  White 
House  side  of  the  dividing  ridge  that  sep- 
arates White  House  creek  from  Uck  creek. 
These  two  creeks  flow  Into  tlie  Levisa  Fork 
of  the  Big  Sandy  river,  and  on  the  east  side 
thereof,  some  eight  or  ten  miles  below  the 
town  of  PalntsviUe.  One  John  Stafford,  who 
died  In  1S65,  formerly  owned  a  large  bound- 
ary of  land  on  each  side  of  the  river,  in- 
cluding the  laud  in  controversy.  Stafford  had 
several  children,  one  of  whom— Calista— mar- 
ried first  a  man  by  the  name  of  Wilson,  who 
soon  died,  after  which  she  married  a  man  by 
the  name  of  Ash.  Stafford,  by  deed  of  March 
16,  1861,  conveyed  to  his  daughter,  Calista 
Wilson,  or  Ash,  a  large  tract  of  land,  nearly 
all  of  which  was  on  the  Lick  creek  side  of 
the  dividing  ridge  between  Lick  and  White 
House  creeks.  Appellee  owns  nearly  all  of 
the  Calista  Wilson  land,  but  a  part  thereof 
belongs  to  appellant  The  easterly  line  of 
the  Calista  Wilson  tract  is  shown  on  the 
map  in  the  rec<»d  as  the  red  line  rnnuing 
from  a  point  near  the  bottom  of  the  map  to 
a  point  marked  "maple"  on  Big  Sandy  river 
Just  below  the  mouth  of  Uck  creek.  The 
land  Included  in  the  deed  lies  on  the  west 
side  of  this  line.  As  the  minerals  in  con- 
troversy lie  upon  the  east  side  of  this  line.  Its 
correct  location  is  one  of  the  points  at  issue 
in  this  case.    If  appellant's  contention  is  sus- 
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tained,  the  line  would  run  from  the  point  In- 
dicated near  the  bottom  of  the  map  to  a 
point  on  the  bank  of  Big  Sandy  river  34 
poles  below  the  mouth  of  Lick  creek.  We 
think,  however,  that  this  line  was  correctly 
fixed  by  the  lower  court,  and,  as  laid  down 
on  tbe  map.  Is,  after  allowing'  the  proper 
variation,  north,  &fy  east,  running  to  a  point 
Just  below  the  mouth  of  Lick  creek  as  indi- 
cated on  the  map.  The  line  in  question 
passes  through  the  mines  as  shown  upon  the 
map,  and  all  the  coal  that  was  removed  by 
appellant  from  the  laud  on  the  right  or  east 
of  this  line  as  Indicated  was  taken  from  the 
land  adjudged  to  appellee  by  the  lower  court. 
On  March  25,  1865,  Stafford,  by  deed,  con- 
veyed to  Gabe  Brown,  his  former  slave, 
whom  he  had  theretofore  voluntarily  eman- 
cipated, a  tract  of  land,  the  boundary  of 
which  began  at  the  mouth  of  White  House 
creek;  thence  running  up  the  river  to  the 
upper  end  of  the  cUff,  from  which  it  passes 
to  the  top  of  the  dividing  ridge  between 
White  House  and  lick  creeks,  and  follow- 
ing the  top  of  the  ridge  around  a  certain  hol- 
low; thence  down  the  point  on  the  upper 
side  of  the  hollow  to  White  House  creek  a 
short  distance  below  Gibson  Branch,  shown 
Dpon  the  map;  thence  down  White  House 
creek  to  the  beginning.  But  by  the  terms  of 
the  deed  the  grantor  reserved  to  himself  the 
mines,  minerals,  and  road  to  the  river,  in 
coDtrover.sy  in  this  case.  It  appears  that  the 
description  as  given  of  the  boundary  of  Gabe 
Brown's  deed  makes  the  line  following  the 
top  of  the  ridge  between  the  creeks  lap  In 
some  places  over  upon  the  land  previously 
conveyed  by  Stafford  to  his  daughter,  Callsta 
Wilson,  bnt  Brown  does  not  by  that  means 
become  entitled  to  any  part  of  her  land  that 
may  fall  within  his  line,  as  hers  Is  the  older 
deed  and  title.  It  Is  conceded  by  appellee 
that  appellant  is  the  owner  of  the  surface  of 
the  lands  In  controversy.  So  the  only  ques- 
tk>n  to  be  considered  is  as  to  the  ownership 
of  the  mines  and  minerals  contained  therein. 
Stafford  seems  to  have  secured  many  pat- 
ents for  lands,  and  the  one  for  50  acres  bear- 
ing date  July  22,  1833,  copied  into  the  record, 
covers  all  the  mines  and  minerals  in  contro- 
versy herein.  It  Is,  we  think,  well  estab- 
lished by  the  evidence  that  Stafford  was  at 
the  time  of  the  conveyance  from  him  to 
Brown,  In  1865,  the  owner  In  fee  of  the 
land  on  wbicb  the  mines  and  minerals  In 


controversy  are  situated,  and  there  Is  no 
doubt  whatever  of  his  having  reserved  the 
mines,  minerals,  and  road  In  the  deed  ex- 
ecuted to  Brown.  We  are  of  opinion,  too, 
that  the  mines,  minerals,  and  roadway  passed 
by  the  subsequent  deeds  of  conveyance  from 
Stafford,  his  vendees  successively,  and  chil- 
dren, to  appellee;  and,  besides,  the  construc- 
tion placed  upon  the  deeds  by  the  parties 
shows  that  such  was  the  Intention  of  all  the 
grantors,  beginning  with  Stafford  himself. 
If  It  be  true,  as  contended  by  appellant,  that 
Stafford,  In  the  deed  to  King,  never  parted 
with  his  title  to  the  mines  and  minerals,  ap- 
pellee nevertheless  derived  title  thereto  from 
the  heirs  at  law  of  Stafford,  who  conveyed  to 
it  their  title,  either  directly  or  though  Inter- 
mediate parties.  We  are  unable  to  see  how 
Gabe  Brown  acquired  by  the  patent  from  the 
commonwealth  covering  the  land  he  got  of 
Stafford  any  better  title  than  he  had  already 
received  thereto  by  the  deed  from  Stafford: 
and  as  the  deed  reserved  to  Stafford  all  mines 
and  minerals  on  the  land,  as  well  as  the 
road  to  the  river,  It  was  accepted  by  Brown 
with  knowledge  of  that  reservation.  We  are 
likewise  unable  to  see  how  the  patent  pro- 
cured by  him  can  destroy,  or  otherwise  re- 
move, the  reservation.  Appellant  claims  ti- 
tle to  the  mines  and  minerals  in  controversy 
under  the  Gabe  Brown  patent,  and  yet 
Brown  testlfles  In  his  deposition  that  he  never 
got  a  patent  to  the  land;  but  in  this  he  is 
certainly  mistaken,  and  he  also  says  that 
he  got  the  patent  to  annoy  King,  appellee's 
vendor,  and  the  Immediate  vendee  of  Staf- 
ford. It  is  not  disclosed  by  the  record  that 
Brown  ever  claimed  the  property  In  contro- 
versy. In  fact,  in  his  deposition  he  dis- 
claims ownership  thereof.  Brown  will  not 
be  permitted  to  disavow  his  vendor's  title, 
and  appellant,  claiming  under  Brown,  is  In 
no  better  position  to  do  so  than  he. 

We  are  also  of  opinion  that  the  several 
deeds  under  which  appellee  claims  title  to 
the  mines,  minerals,  and  road  in  dispute  con- 
tain a  sufficient  description  of  the  interest 
and  estate  they  purport  to  convey,  and,  taken 
altogether,  they  present  a  reasonably  well 
connected  chain  of  tiUe  from  Stafford  to  ap- 
pellee. 

Upon  the  facts  presented  by  the  record, 
the  chancellor  was  authorized  to  render  the 
Judgment  appealed  from,  and  the  same  la 
therefore  affirmed. 
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WALIi  et  al.  t.  DIMMITT  et  aL 

(Court  of  Appeals  of  Kentucky.      Feb.  21, 
1908.) 

WILLS— UNDUE     INFLUBNCB— BVIDBNCB-DBC- 
LARATIONS  OF  DEVISEE!— PRACTICB. 

1.  StatemeDts  or  declarations  of  a  testator, 
whether  made  before  or  after  the  execution  ot 
the  will,  are  not  competent  as  direct  evidence  of 
andue  influence,  but  are  only  admissible  to  show 
the  mental  condition  of  the  testator  at  the  time 
of  making  the  will,  and  bia  susceptibili^  to  the 
iniluences  by  which  he  was  aurrounded  at  the 
time. 

2.  lu  a  will  contest  by  heirs  who  alleged 
that  the  will  was  procured  by  the  undue  in- 
fluence of  testatrix's  husband,  evidence  that  the 
husband  had  stated  that  he  would  see  that 
contestants  received  no  part  of  the  wife's  es- 
tate was  admissible. 

8.  Where  a  finding  that  a  will  was  procured 
by  undue  influence  was  found  on  appeal  to  be 
unsupported  by  the  evidence,  but  it  was  also  de- 
cided that  certain  evidence  which  might  have 
formed  a  basis  for  the  finding  was  erroneously 
excluded,  the  case  cannot  be  remanded  with  an 
order  to  probate  the  will,  but  must  be  remanded 
for  a  new  trial. 

4.  Where  a  husband  was  a  beneficiary  under 
his  wife's  will,  the  fact  that,  as  tenant  by 
curtesy,  he  would  have  taken  the  same  interest 
that  he  took  as  devisee,  did  not  render  his  dec- 
larations bearing  on  the  question  of  undue  in- 
fluence inadmissible  as  against  his  co-devisees. 

5.  In  a  will  contest  by  a  disinherited  heir  of 
testatrix,  in  which  it  was  alleged  that  testatrix's 
husband  exercised  undue  influence  to  procure 
the  will,  questions  to  the  husband  as  to  whether 
he  had  ever  said  to  his  wife  that  one  of  the 
contesting  heirs  was  a  spendthrift,  who  would 
dissipate  the  propoty,  and  for  her  to  see  the 
matter  was  fixed  in  such  a  way  that  he  could 
not  get  any  part  of  it,  were  Improperly  ex- 
cluded. 

Appeal  from  circuit  court,  Mason  county. 

"To  be  ofllclally  reported." 

Proceedings  by  A.  H.  Wall  and  others  to 
prove  the  will  of  Elizabeth  A.  Wall,  de- 
ceased, In  which  Lydla  B.  Dlmmltt  and  oth- 
ers contested  the  validity  of  the  will.  From 
a  Judgment  refusing  to  probate  the  will,  pro- 
ponents appeal.    Reversed. 

G.  S.  Wall,  B.  L.  Wortblngton,  and  L.  Ap- 
person,  for  appellants.  Bailee  &  Sallee  and 
Wm.  D.  Cochran,  for  appellees. 

BURNAM,  C.  J.  This  Is  an  appeal  from 
a  Judgment  of  the  Mason  circuit  court,  ren- 
dered pursuant  to  a  verdict  of  a  Jury,  refus- 
ing to  probate  as  the  last  will  of  Elizabeth 
A.  Wall  a  testamentary  paper  duly  executed 
by  her  on  October  81,  1896.  The  will  was 
assailed  in  the  court  below  on  the  ground 
that  it  was  procured  by  the  undue  Influence 
of  the  husband  and  son  of  testatrix.  Mrs. 
Wall  was  at  the  date  of  its  ^ecutlon  80 
years  of  age,  and  her  husband  was  then  88 
years  old.  She  died  about  li  months  later, 
leaving  surviving  her,  as  ber  heirs  at  law, 
ber  husband.  Dr.  A.  H.  Wall;  her  daughters, 
Mrs.  Lydia  E.  Dlmmltt,  who  had  one  child, 
and  Mrs.  Mary  W.  Apperson,  who  had  two 
children;  and  a  son,  Garrett  8.  Wall,  who 
bad  three  children.    Her  entire  estate  con- 


sisted of  a  tract  of  about  460  acres  of  very 
valuable  land,  conceded  to  be  worth  In  the 
neighborhood  of  about  $100  an  acre.  Prior 
to  the  making  of  the  will,  testatrix  and  her 
husband  had  advanced  to  each  of  their  chil- 
dren about  $18,000.  For  many  years  prior 
to  ber  death  bar  son,  G.  S.  Wall,  and  his 
family,  had  lived  with  testatrix  in  ber  resi- 
dence In  Maysville,  Ky.  Her  relations  wltli 
each  of  her  children  were  most  cordial, 
frank,  and  affectionate.  In  the  latter  part 
of  the  year  1891,  Mrs.  Wall  made  a  will 
by  which  she  gave  one-third  of  bw  450  acres 
of  land  to  her  son  in  fee,  one-third  to  Mrs. 
Apperson  in  fee,  and  the  remaining  tlilrd 
to  Mrs.  Dlmmltt  for  life,  with  remainder  to 
her  son  Hal  Dlmmltt,  and.  In  case  be  died 
without  children,  then  to  revert  to  Garrett 
Wall  and  Mary  W.  Apperson  and  their  chil- 
dren. Hal  Dlmmltt  was  at  that  time,  and 
so  continued,  a  married  man,  with  one  cliild. 
The  will  of  1801  was  retained  by  Garrett 
8.  Wall,  and  was  in  his  custody  untU  two 
days  before  the  making  of  the  will  of  Oc- 
tober 31,  1896.  In  the  will  of  1890,  testatrix 
changed  the  devise  to  her  daughter,  Blra. 
Lydla  E.  Dimmltt,  so  as  to  give  to  Mrs. 
Dlmmltt  one-third  of  the  450  acres  for  life, 
and  then  provided  that  at  her  death  her  ex- 
ecutor, named  in  the  will,  should  sell  and 
convey  this  tract  of  land  to  the  highest  bid- 
der, and  divide  the  proceeds  equally  between 
her  six  grandchildren,  share  and  share  alike. 
It  appears  from  the  testimony  that  the  pro- 
visions ot  the  first  will  were  well  known 
by  all  the  family  of  the  deceased,  but  that 
the  existence  of  the  second  will  was  not 
known  to  Mrs.  Dimmitt  until  after  the  death 
of  her  mother,  although  she  testifies  that 
their  relations  continued  to  be  of  the  most 
affectionate  character,  and  that  she  assist- 
ed hk  nursing  her  for  several  we^s  immedi- 
ately preceding  her  deatli.  Mrs.  Dimmitt 
testlfled  upon  the  trial  before  the  Jury: 
That,  a  short  time  before  the  execution  of 
the  will  of  1891,  her  mother  said  to  her  that 
her  father  desired  her  to  make  a  will,  and 
to  leave  to  her  only  a  life  estate  in  one-third 
of  the  land,  and  that  at  her  death  It  abould 
go  to  her  brother  and  sister,  to  which  she 
objected,  and  that  her  mother  replied  that 
it  would  be  unjust,  and  she  would  not  make 
such  a  will,  but  would  make  a  will  giving 
the  land  to  witness  and  her  son  Hal  Dim- 
mitt during  their  lives,  and  at  the  death  ot 
both  to  her  gn*andson,  son  of  Hal  Dimmitt 
That  subsequently  she  frequently  talked 
with  her  mother  about  this  will,  and  was 
assured  by  her  that  the  will  had  been  writ- 
ten as  she  promised.  That  she  never  heard 
of  the  execution  of  the  last  will  until  some 
time  after  the  death  of  her  mother,  when 
she  wrote  to  her  brother  concerning  the  pro- 
bation of  the  first  vrill.  That,  in  response 
to  this  letter,  Garrett  Wall,  for  the  first 
time,  informed  her  by  letter  of  the  will  of 
1896,  in  which  he  assured  her  that  he  bad 
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nothing  to  do  with  It,  except  to  write  It 
By  the  same  mall,  Mrs.  Dlmmltt  received 
the  following  letter  from  her  father:  "Mays- 
nUe,  Ky.,  May  7,  1898.  My  dear  daugh- 
ter: I  have  read  the  letter  to  your  brother. 
I  win  now  answer  it.  I  do  know  what 
Bhe  did  in  the  provision  of  the  land  was 
after  many  weeks  reflection,  all  caused  by 
your  prodigal  son,  who  you  cannot  trust 
with  money  or  any  thing  he  can  sell  to  bring 
money.  You  have  one  third  Interest  during 
Uve  or  Its  Income.  As  to  the  Drs.  thinking 
It  a  reflection  on  him,  I  have  no  idea  it  ever 
entered  her  mind.  As  she  certainly  bad  the 
highest  regard  and  love  for  him.  I  am  In- 
terest In  her  will  and  will  certainly  have  It 
probated.  We  each  had  a  will,  and  bad  I 
died  first  every  thing  was  left  to  her  and 
vise  versa.  I  will  be  disappointed  if  she 
hasn't  left  every  thing  to  me.  I  have  done 
through  life  what  I  thought  due  to  my  chil- 
dren and  shall  die  so.  I  am  going  to  do  the 
best  I  can  for  you  all  whilst  I  live  and  try 
to  part  In  peace.  Much  Love  affectionately 
yours  father  Alex  H.  Wall."  That  after  the 
reception  of  this  letter  she  went  to  see  her 
father,  and  he  began  the  conversation  by 
saying:  "Daughter,  yon  cannot  break  your 
mother's  will;  it  Is  no  use  trying;  and  don't 
reproach  your  brother.  I  am  the  one  to 
blame.  Blame  me  with  the  whole  thing." 
Bhe  also  testified  that  her  father  had  a  very 
strong  will,  and  that  her  mother  was  gentle 
and  yielding,  and  had  always  been  delicate, 
and  during  the  last  two  or  three  years  of  her 
life  had  failed  perceptibly.  O.  S.  Wall  tes- 
tified that  he  had  written  both  wills  at  the 
instance  of  bis  mother,  and  had  always  re- 
tained them  In  his  possession;  that,  when 
be  prepared  the  last  will,  his  mother,  after 
giving  Mrs.  Dlmmltt  a  life  estate  in  one- 
third  the  land,  directed  that  at  her  death  It 
sbonld  be  sold,  and  one-half  the  proceeds 
ahoold  go  to  Mrs.  Apperson's  children,  and 
one-half  to  his  children,  but  that  at  his  sug- 
gestion his  mother  changed  and  directed  that 
the  land  should  be  sold,  and  the  proceeds  di- 
vided equally  among  her  six  grandchildren, 
so  tbat  his  children  would  get  three-sixths, 
Mrs.  Apperson's  two-sixths,  and  Hal  Dim- 
mitt  one-slxtb.  This  was  substantially  the 
only  testimony  which  was  admitted  npon 
■the  trial  which  tends,  even  nnder  the  con- 
tention of  appellee,  to  establish  undue  infln- 
ence  In  the  procurement  of  the  will. 

The  law  Is  well  settled  In  this  state,  and  is 
abondantly  supported  by  the  text-writers 
and  decisions  of  other  states,  that  the  state- 
ments or  declarations  of  a  testator,  whether 
made  before  or  after  the  execution  of  the 
will,  are  not  competent  as  direct  and  sub- 
Btanttve  evidence  of  undue  Influence,  or  to 
show  that  the  will  was  procured  thereby, 
but  are  admissible  to  show  the  mental  con- 
dition of  testator  at  the  time  of  the  making 
of  tlie  will,  and  her  susceptibility  to  Influ- 
ences by  which  she  was  surrounded  at  the 


time.  See  Jones  on  Bvldence,  sees.  402-493; 
Wharton  on  Evidence,  sec.  1010;  notes  to  In 
re  Hess"  Will  (Minn.)  51  N.  W.  614,  81  Am. 
St  Rep.  690;  BIgelow's  notes  to  Jarman  on 
Wills,  71;  Underbill  on  Wills,  sec.  161;  Wil- 
liams on  Executors  (let  Ed.)  64;  Goodbar  v. 
Lldlkey  (Ind..  Sup.)  85  N.  E.  691,  43  Am.  St 
Rep.  301;  Milton  v.  Hunter,  76  Ky.  163. 
And  when  we  eliminate  the  declarations  of 
testatrix,  testified  to  by  Mrs.  Dlmmltt  there 
is  very  little  evidence  left  In  the  record  bear- 
ing upon  the  question  of  undue  Influence- 
certainly  not  sufficient  to  authorize  the  con- 
clusion that  the  will  was  the  result  there- 
of. We  are  therefore  of  the  opinion  tbat 
the  verdict  upon  the  case  as  presented  by 
the  record.  Is  palpably  against  the  weight  of 
evidence,  and  for  this  reason  the  Judgment 
must  be  reversed.  But  In  view  of  the  fact 
that  the  trial  court  excluded  from  the  con- 
sideration of  the  Jury  the  testimony  of  Dr. 
Alex  Hunter,  Con  Guilfoile,  and  William  O. 
Johnson  as  to  the  declarations  made  to  them 
by  Dr.  A.  H.  Wall,  to  the  effect  that  he 
would  see  that  his  grandson  Hal  Dlmmltt 
received  no  part  of  the  Wall  estate,  and 
which.  In  our  opinion,  was  entirely  com- 
petent tind  would  have  furnished  some  basis 
for  the  verdict  of  the  Jury,  If  it  had  been  ad- 
mitted, we  would  not  be  Justified,  therefore, 
in  remanding  the  case  with  an  order  to  pro- 
bate the  will.  In  Broaddus'  Devisees  v. 
Broaddus'  Heh>s,  73  Ky.  299,  It  was  held 
that  the  General  Statutes  required  that  this 
court  should,  on  appeal,  give  the  same  effect 
to  the  verdict  of  the  Jury  in  a  will  case  as  is 
given  In  other  civil  cases,  and  repealed  that 
part  of  section  619  of  the  Olvil  Code  of  Prac- 
tice which  provides  that  the  Court  of  Ap- 
peals shtfuld  In  such  cases  try  both  the  law 
and  facts,  and  that  a  new  trial  would  be 
awarded  on  the  reversal  of  a  will  case,  ex- 
cept In  those  cases  where  there  was  no  evi- 
dence to  sustain  the  verdict  In  that  case 
it  was  held  that -there  was  no  evidence,  and 
the  will  was  ordered  to  probate.  And  It  has 
been  followed  in  two  or  three  Instances 
where  the  court  found  that  there  was  no 
evidence  to'  sustain  the  verdict  But  or- 
dinarily the  same  rule  of  practice  obtains  In 
will  cases  as  In  other  Jury  trials.  And  this 
case  will  have  to  go  back  for  a  new  trial 
before  a  Jury,  and  we  are  of  the  opinion 
tbat  It  was  competent  for  contestants  to 
prove  acts  and  declarations  of  Dr.  Wall 
which  tended  to  support  their  contention 
that  he  had  unduly  influenced  his  wife  in 
the  execution  of  the  will.  He  Is  a  bene- 
ficiary under  the  will,  and  was  active  in  Its 
probation,  and  the  appeal  from  the  Judgment 
of  the  trial  court  is  prosecuted  In  his  name. 
The  fact  that,  as  a  tenant  by  curtesy,  he 
would  have  taken  substantially  the  same  in- 
terest In  the  estate  of  his  wife  as  came  to 
him  as  devisee  under  the  will,  cannot  change 
the  well-established  rule  in  this  state  that 
admissions  and  declarations  of  a  legatee  or 
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derlsee  under  a  will  are  competent  not  only 
against  himself,  but  also  as  to  the  interest  of 
his  co-legatees  or  devisees  thereunder.  This 
question  was  fully  considered  by  this  court 
in  Beall  v.  Cunningham,  40  Ky.  399,  Rogers 
V.  Rogers,  41  Ky.  324,  and  In  Milton  v.  Hun- 
ter, etc.,  76  Ky.  163;  and  In  the  very  re- 
cent case  of  Gibson,  etc.,  v.  Sutton,  etc.,  70 
S.  W.  188,  this  court  said:  "We  do  not  feel 
at  liberty  at  this  late  day  to  disregard  de- 
cisions which  have  been  generally  acqui- 
esced In  by  the  profession  as  sound,  because 
not  in  accord  with  the  rule  of  other  states." 

The  trial  court  also  erred  In  sustaining  an 
objection  to  the  following  questions  which 
were  propounded  to  the  appellant  Dr.  A. 
H.  Wall  by  contestants:  "Q.  Did  you  ever 
say  to  your  wife  that  Hal  was  misbehaving 
in  such  a  way?"  "Q.  Did  you  ever  say  any- 
thing to  your  wife  about  his  being  a  spend- 
thrift, and  that  he  would  spend  the  property 
or  dissipate  it,  and  for  her  to  see  the  mat- 
ter was  flxed  In  such  a  way  that  he  would 
not  In  any  contingency  get  any  part  of  her 
property?" 

For  reasons  Indicated,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial 
not  inconsistent  with  this  opinion. 


GLOVER  et  al.  v.  CHECK  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  26, 

1903.) 

BXBCUTORS— EXTRAORDINARY    COMPENSA- 
TION—APPORTIONMENT—PROOF. 

1.  Where  a  special  allowance  is  made  to  ex- 
ecutors for  extraordinary  services,  such  com- 
pensation should  be  apportioned  among  the  dif- 
ferent executors  in  proportion  to  the  extra  serv- 
ices rendered  by  them,  but  where  no  showing 
has  been  made  in  the  trial  court  as  to  what 
services  were  rendered  by  any  of  the  iudivid- 
ual  executors,  the  Court  of  Appeals  cannot  ap- 
portion an  extra  allowance,  but  must  remand 
the  cause  in  order  that  the  relative  value  of 
the  services  rendered  by  the  different  exec- 
utors can  be  determined  by  proper  pleadings 
and  proof. 

"Not  to  be  oflBcially  reported." 
Extension  of  opinion  on  petition  for  re- 
hearing. 
For  former  opinion,  see  71  S.  W.  438. 

Helm,  Bruce  &  Helm  and  Caruth,  Chat- 
terson  &  Blitz,  for  appellants.  Albert  S. 
Brandeis,  for  appellee  Check.  J.  C.  Poston, 
for  appellee  Cross. 

BURNAM,  O.  J.  In  the  petition  for  re- 
hearing filed  In  this  case  by  Geo.  W.  Check, 
it  is  claimed  that  all  the  extraordinary  serv- 
ices to  thQ  estate  of  decedent,  for  the  allow- 
ance in  excess  of  $2,639.85,  upon  money  han- 
dled by  the  executors  Jointly,  were  exclusive- 
ly rendered  by  him,  and  that  he  alone  ia 
entitled  to  such  extra  allowance;  and  in  sup- 
port of  his  contention  cites  the  17  Am.  &  En. 
En.  of  Law  (2d  Ed.)  633,  where  the  ques- 
tion of  special  compensation  for  extra  serv- 
ices of  the  character  rendered  In  this  case 


was  discussed,  and  the  author  says:  "When 
special  compensation  Is  allowed  for  extra 
services  by  an  executor  or  administrator,  as 
may  be  done  In  some  Jurisdictions,  the 
amount  belongs  of  course  to  the  representa- 
tive by  whom  the  extra  services  were  ren- 
dered." We  think  this  is  a  sound  and  just 
rule,  but  are  unable  to  apply  it  In  this  case, 
for  the  r^son  that  no  such  question  was 
made  In  the  trial  coiurt,  and  the  case  tiad 
not  been  prepared  with  the  view  of  showing 
what  proportion  of  the  extra  services  were 
rendered  by  the  Individual  executors.  That 
this  matter  may  be  fairly  determined,  and 
the  relative  rights  of  the  executors  to  the 
allowance  for  extraordinary  services  deter- 
mined, upon  the  return  of  the  case  to  the 
lower  court,  they  should  be  allowed  to  pre- 
sent their  claim  with  reference  to  this  fimd 
by  proper  pleadings,  and  to  take  proof  there- 
under, and  have  the  matter  determined.  To 
this  extent  the  opinion  heretofore  rendered  is 
extended^ 


ILLINOIS   CEST.  R.   CO.  v.  MATTHEWS. 

(Court  of  Appeals  of  Kentucky.     Feb.  25. 
1903.) 

OARRIBRS— BAOOAOB— WHAT    CONSTITDTBS— 

ACTION  FOR  DAMAGES— PARTIES. 

1.  Under  Ky.  St  i  783,  providing  that  evert 
company  shall  check  every  parcel  of  "baggage 
taken  for  transportation,  a  company  is  only 
liable  as  a  carrier  for  what  the  passenger  take« 
with  him  for  his  own  personal  use  and  conveu- 
ience,  unless  the  company  by  contract,  express 
or  implied,  has  accepted  other  articles  as  bag- 
gage. 

2.  The  paying  of  overweight  charges  on  bag- 
gage is  not  of  itself  such  notice  to  the  com- 
pany that  the  trunk  contains  merchandise,  or 
other  articles  than  the  passenger's  ordinary 
baggage,  as  will  render  the  company  liable  as 
a  carrier  tor  such  articles. 

3.  Where  a  traveler  is  not  the  owner  of 
goods  which  he  checks  as  baggage,  but  is  lia- 
ble to  such  owner  for  any  loss  or  damage  to 
them,  he  may  be  treated  as  their  owner  for 
the  purposes  of  an  action  against  the  carrier 
for  damage  to  such  goods  in  its  hands. 

Appeal  from  chrcult  court,  Hickman  county. 

"To  be  officially  reported." 

Action  by  W.  E.  Matthews  against  the  Il- 
linois Central  Railroad  Comply.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.    Reversed. 

N.  P.  Moss,  Pirtle  &  Trabue,  and  J.  M. 
Dickinson,  for  appellant.  J.  W.  Bennett,  for 
appellee. 

O'REAR,  J.  Appellee  was  a  traveling  sales- 
man or  drummer  for  certain  wholesale  deal- 
ers in  dental  instruments.  He  bought  a  tick- 
et and  took  passage  on  one  of  appellant's 
trains,  and  had  his  trunk  checked  for  trans- 
mission by  that  train  to  his  point  of  destina- 
tion.   The  trunk  was  heavier  than  was  allow- 

ir  1.  See  CUTlen.  vol.  I,  Cant.  Dlx.  i|  16»,  IStl. 

1533. 
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ed  as  tree  baggage  to  one  passenger,  and  ap- 
pellee wag  required  and  did  pay  60  cents  ex- 
tra as  overwelgbt  charges.  The  trunk  con- 
tained about  $1,700  worth  of  dental  goods- 
steel  instruments,  presumably.  These  goods 
were  used  not  only  as  samples  by  which  oth- 
er goods  of  a  like  quality  were  sold  tor  future 
shipment,  but  they  were  sold  from  the  stock 
In  custody  of  appellee,  and  then  delivered  by 
bim  to  the  customers,  if  they  so  desired.  The 
goods  belonged  to  appellee's  employers,  the 
wholesalei's.  While  the  trunk  was  in  appel- 
lant's possession  it  got  wet,  and  the  instru- 
ments were  damaged  by  rust.  It  Is  claimed, 
to  tbe  extent  of  about  9500.  There  was  evi- 
dence for  appellee  that  when  the  tnmk  was 
being  loaded  on  the  train  the  person  handling 
it  (whether  a  porter,  roustabout,  or  baggage 
master,  or  whether  connected  with  the  rail- 
road be  did  not  know)  remarked  as  to  its 
extraordinary  weight,  and  ttiat  appellee  re- 
plied tliat  it  contained  dental  Instrmnents.  For 
appellant,  its  baggage  master  at  the  station 
at  which  the  trunk  was  checked  and  shipped 
testified  that  he  was  in  sole  charge  of  tbe 
checking  of  baggage  at  that  station,  and  that 
he  was  not  apprised  of  the  nature  of  tbe 
contents  of  the  trunk;  but  that  it  was  cus- 
tomary with  that  road  to  ship  drummers'  sam- 
ple trunks  as  baggage.  The  cause  of  the  dam- 
age, and  the  extent  of  it,  do  not  seem  to  be 
controverted  by  the  proof.  On  this  state  of 
case  the  court  gave  the  jury  the  following 
instmctions:  "No.  1.  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
the  defendant,  while  the  plaintiffs'  trunks  were 
in  its  custody,  left  them  exposed  to  rain,  and 
that  said  trunks  or  contents  became  wet,  and 
thereby  damaged,  they  should  find  for  the 
plaintiffs  the  actual  damages  which  said 
trunks  or  merchandise  therein  sustained  by 
reason  of  such  injury,  not  exceeding  the  sum 
set  out  therefor  in  the  petition.  No.  2.  If  the 
Jury  believe  from  the  evidence  the  plaintiffs' 
trunk,  while  in  the  custody  and  care  of  the 
defendant,  was  bursted  or  torn  in  handling, 
through  the  negligence  or  carelessness  of  the 
defendant's  agents  or  servants,  and  that  it  was 
thereby  damaged,  they  will  find  for  the  plain- 
tiffs such  damages  as  they  sustained  for  this 
Injury  to  their  trunks,  not  exceeding  the  sum 
claimed  therefor  In  the  petition."  Appellant 
asked  for  this  instruction,  which  was  refused: 
"The  court  Instructs  the  So^j  that  If  they  be- 
lieve from  the  evidence  that  the  trunks  ship- 
ped by  plaintiff  contained  mercliandise  which 
be  was  carrying  for  sale,  and  said  merchandise 
was  checked  as  baggage  on  the  passenger 
cars  by  defendant,  and  at  the  time  of  said 
shipment  plaintiff  failed  to  make  known  to 
the  agent  of  defendant  who  checked  said  bag- 
gage, or  other  agent  authorized  to  ship  and 
have  said  baggage  checked  and  shipped  on  Its 
passenger  trains,  the  law  is  for  the  defendant, 
and  the  jury  should  so  find."  From  a  verdict 
and  judgment  in  favor  of  appellee  for  I&31.60 
damages,  this  appeal  la  prosecuted. 


The  first  instruction  given  to  the  jury  as- 
sumes as  a  matter  of  law  that  the  common 
carrier  is  accountable,  under  its  liability  as 
carrier,  for  all  damage  to  the  contents  of 
trunks  shipped  as  baggage,  without  reference 
to  the  nature  or  ownership  of  such  contents, 
and  regardless  of  the  carrier's  knowledge  or 
notice  or  agreement  as  to  such  contents.  The 
second  instruction  Is  not  questioned  ou  this 
appeal  The  only  legislation  in  this  state  on 
tbe  subject  of  baggage  is  that  found  in  sec- 
tion 783,  Ky.  St.,  as  follows:  "Every  com- 
pany shall  furnish  suflScient  accommodation 
for  the  transportation  of  all  such  passengers 
and  property  as  shall,  within  a  reasonable 
time  previous  thereto,  offer,  or  be  offered, 
for  transportation,  at  places  established  by 
the  corporation  for  receiving  and  discharging 
passengers  and  freight,  and  shall,  when  re- 
quested, check  every  parcel  of  baggage  tak- 
en for  transportation.  If  there  is  a  handle, 
loop,  or  fixture,  so  that  the  same  can  be  at- 
tached, and  shall  give  to  the  person  deliver- 
ing such  baggage  a  check  for  the  same."  We 
are  thus  left  to  determine  what  Is  meant 
by  tbe  term  "baggage"  by  reference  to  tbe 
common  law.  A  very  considerable  number 
of  adjudications  have  been  rendered  on  this 
subject,  as  might  naturally  be  expected. 
From  them  it  may  be  stated  that  the  word 
"baggage,"  as  used  In  .the  connection  under 
discussion,  refers  only  to  what  the  passenger 
takes  with  him  for  his  own  personal  use  and 
convenience,  and  which  he  has  committed  to 
the  care  of  the  carrier.  Generally,  the  ar- 
ticles allowed  as  baggage  to  accompany  the 
passenger,  and  which  tbe  carrier  Is  bound  to 
transmit  as  an  insurer,  are  the  personal  ap- 
parel of  the  passenger,  but  may  include  a 
number  of  other  articles,  which  may  not  un- 
reasonably be  designed  for  his  pleasure,  busi- 
ness, or  convenience  upon  the  journey  which 
be  is  prosecuting.  "In  a  general  sense.  It 
may  be  said  to  include  such  articles  as  it 
is  usual  for  persons  traveling  to  take  with 
them  for  their  pleasure,  convenience,  and 
comfort,  according  to  the  habits  and  wants 
of  the  class  to  which  they  belong."  Oakes 
V.  N.  P.  R.  Co.,  20  Or.  8»2,  26  Pac.  230,  12 
L.  B.  A.  318,  23  Am.  St  Rep.  126.  Story  on 
Bailments,  sec  498,  thus  states  it:  "By 
'baggage'  we  are  to  understand  such  articles 
of  necessity  or  personal  convenience  as  are 
usually  carried  by  passengers  for  thehr  per- 
sonal use;  and  not  merchandise  or  other 
valuables,  although  carried  in  the  trunks  of 
passengers,  V7hich  are  not  designed  for  any 
such  use,  but  for  other  purposes,  such  as  sale 
or  the  like."  Bomar  v.  Maxwell,  9  Humph. 
624,  61  Am.  Dec.  682;  Macrow  v.  Great 
Western  Ry.  Co.  L.  R.  6  Q.  B.  612.  Rorer 
on  Railroads,  988,  states  it  this  way:  "It 
is  difficult  to  enumerate  the  articles  that  may 
be  included,  in  each  particular  case.  In  the 
term  'baggage.'  This  depends  much  on  the 
condition,  habits,  and  circumstances  of  life 
of  the  passenger.     Ordinarily,  it  includes  a 
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trunk  or  trunks,  with  tbe  necessary  wearing 
api)arel  for  both  comfort  and  dress  suitable 
to  tbe  condition  in  life  of  the  person; 
•  •  •  but  not  money  in  larjrer  amount 
than  for  necessary  expenses,  nor  articles  of 
merchandise  or  of  virtu.  •  *  •"  As,  or- 
dinarily, only  the  wearing  apparel  and  simi- 
lar kindred  articles  are  Included  in  the  per- 
sonal baggage  of  the  traveler,  tbe  carrier 
knows  the  probable  extent  of  his  liability 
in  the  event  of  the  loss  or  damage  of  tbe 
baggage,  and  may  reasonably  be  presumed  to 
have  regulated  his  charges  and  provided 
means  for  its  safe-keeping  proportioned  to 
that  liability.  If,  on  the  other  hand,  the 
passenger  might  include  in  his  parcel  Tain- 
able  Jewels,  not  properly  classed  as  bag- 
gage, or  plate,  or  merchandise,  bonds,  or 
money,  of  many  thousands  of  dollars  In 
value,  and  the  carrier  made  liable  for  Its 
loss  without  knowledge  or  notice  of  its  ex- 
traordinary value,  he  Is  compelled  to  assume 
a  responsibility  for  which  he  has  not  been 
paid  In  fact,  and  without  an  opportunity  to 
provide  that  extraordinary  care  and  atten- 
tion which,  by  common  prudence,  would  be 
due  to  such  a  valuable  charge.  Baggage,  to 
a  certain  reasonable  limit,  and  belonging  to 
a  passenger,  is  carried  free,  as  an  incident 
01  tbe  passenger's  contract  for  passage.  The 
common-law  definition  of  baggage  forms  a 
part  of  the  carrier's  undertaking  as  though 
expressly  stated  and  assented  to  at  the  time 
of  the  passage.  The  parties  may,  of  course, 
vary  this  contract  by  agreement  If  the  car- 
rier elects  to  receive  and  transport  that  as 
baggage  which  In  fact  la  freight,  and  which 
It  would  have  the  right  to  refuse  to  take  as 
baggage  on  its  passenger  trains,  it  ought  to 
be  liable  therefor  upon  the  same  terms  as  if 
it  were  baggage.  But  this  is  not  because  of 
its  common-law  liability  therefor,  but  be- 
cause it  has  agreed  by  special  contract  for  a 
consideration  to  be  so  bound.  The  elements 
of  such  a  contract  are  sufBciently  satisfied 
by  an  acceptance  of  the  package  or  trunk 
by  the  carrier  for  transportation  as  baggage, 
with  knowledge  of  Its  contents.  Hutchinson 
on  Carriers,  sec.  686  (Ist  Ed.);  Texas,  etc., 
R.  B.  Co.  V.  Capps,  2  Willson,  Civ.  Cas.  Ct 
App.  I  33;  Jacobs  v.  Tutt  (O.  C.)  33  Fed.  412; 
Central  Trust  Co.  of  New  York  v.  Wabash, 
St.  L.  &  P.  By.  Co.  (C.  C.)  89  Fed.  417; 
Humphreys  v.  Perry,  148  U.  S.  627,  18  Sup. 
Ct  711,  87  L.  Ed.  587.  The  fact  that  the 
passenger  paid  for  the  extra  weight  of  the 
trunk  does  not  vary  the  rule;  for,  if  the 
trunk  or  trunks  contained  enough  of  those 
articles  clearly  entitled  to  be  classed  as  per- 
sonal baggage  of  the  passenger  as  to  be  over 
the  weight  allowed,  and  reasonably  allow- 
able, to  each  passenger  for  free  carriage,  he 
would  have  to  pay  a  just  compensation  for 
its  being  carried.    This  fact  alone  is  not  no- 


tice that  the  package  contains  anything  be- 
sides the  usual  articles  entitled  to  be  taken 
as  personal  baggage,  the  nature  and  probable 
value  of  which  are  generally  well  tmown. 
The  carrier  might  refuse  to  carry  on  Its 
passenger  train  articles  not  ptopeiiy  bag- 
gage. It  could  not  be  required  to  carry 
freight  on  passenger  trains.  Delivering  to 
the  carrier  a  trunk  or  closed  package,  osten- 
sibly ordinary  baggage,  without  a  statenaent 
as  to  its  contents,  is  equivalent  to  a  rep- 
resentation by  the  passenger  that  It  belong^s 
to  him,  and  contains  only  such  articles  as 
are  properly  classed  as  personal  baggage. 
Haines  v.  Chicago,  etc.,  Ry.,  29  Minn.  160,  12 
N.  W.  447,  43  Am.  Rep.  199;  Michigan  Coi- 
tral  R.  R.  Co.  T.  Oarrow,  78  ni.  348,  24 
Am.  Rep.  248.  If  It  contains  other  articles, 
and  the  carrier  is  not  informed  of  the  fact, 
it  is  a  deception  upon  the  carrier  as  to  snob 
articles,  and  as  to  such  they  are  not  covered 
by  the  carrier's  contract  Story  on  Bail- 
ments (9th  Ed.)  sec.  66S.  In  the  event  of 
loss  of  or  damage  to  such  articles  while  In 
the  carrier's  possession,  without  notice  of 
their  character  when  received  and  checked 
as  baggage,  or  without  a  special  agreement 
with  reference  thereto.  It  Is  not  liable,  ex- 
cept as  in  case  of  a  bailee  without  lilre.  But 
notice  in  terms  of  the  contents  of  the  trunks 
is  not  required.  It  is  sufiScient  If,  from  all 
the  circumstances  of  the  case,  the  Jury  may 
reasonably  infer  that  the  carrier's  agent 
charged  with  the  duty  of  receiving  and 
checking  baggage  over  Its  lines  Imew  of  tbe 
extraordinary  contents  of  the  package  when 
he  received  It  and  checked  it  as  baxgage  for 
the  passenger;  that  is,  knew  that  they  con- 
tained merchandise  or  other  articles  than  the 
traveler's  wearing  apparel.  Sloman  v.  Great 
Western  Ry.  Co.,  67  N.  T.  208;  Brown  r. 
Camden,  etc..  By.  Co.,  83  Pa.  316. 

Willie  it  Is  true  that  a  carrier  cannot  be 
made  liable  for  Hm  goods  of  another  than 
the  passenger  or  a  member  of  his  family 
traveling  with  him,  which  may  be  included 
in  the  passenger's  baggage,  yet  the  facts  in 
this  case  tend  to  show  that,  although  the 
goods  belonged  to  the  whblesale  merchants, 
by  an  agreement  between  them  and  appel- 
lee he  had  such  an  interest  In  them,  by  rea- 
son of  his  being  responsible  to  them  for  their 
loss  or  damage,  and  required  to  replace  them 
In  such  event,  that  they  may  fairly  be  treat- 
ed as  his  for  the  purposes  of  this  action. 
The  damage  fell  upon  him.  They  were  be- 
ing carried  for  him.  He  was  the  passenger. 
We  therefore  conclude  that  the  court  erred 
in  assuming  appellant's  liability  for  the  dam- 
age to  the  dental  instruments  shipped  as  bag- 
gage. 

The  Judgment  la  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceedings 
consistent  herewith. 
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(Court  of  Appeals  of  Eentncky.     March  6^ 

1908.) 

SERVANTS  PERSONAL.  INJURIES— ASSUMPTION 
OF  RISK— PLBADINO— INSTRUCTIONS. 

1.  Plaintiff  had  her  hand  crushed  in  a  man- 
^e.  which  originallr  had  a  metal  fuard  to  pre- 
Tent  the  operator's  hands  from  being  drawn  in- 
to the  rollers.  This  guard  was  removed,  and 
the  roller  was  substituted;  plaintiff  being  in- 
structed that,  if  she  accidentally  got  her  hand 
nnder  it,  it  would  rise  up  and  stop.  While 
working  on  the  right-hand  side  of  the  machine, 
the  plaintiff  caught  her  hand  under  the  roller, 
and  it  stopped,  as  she  had  been  instructed  it 
woald;  but  when  she  was  injured  she  was 
working  on  the  other  side  of  the  machine,  where 
the  roller  was  not  so  arranged  as  to  stop  if  the 
operator's  hand  was  caught  in  it.  Plaintiff 
had  never  been  told  of  this  fact  Held,  that  she 
was  not  charged,  as  a  matter  of  law,  with  no- 
tice of  the  difference  in  the  action  of  the  rol- 
ler on  the  two  sides  of  the  machine. 

2.  Where  the  petition  in  an  action  by  a  serv- 
snt  for  personal  injuries  alleged  that  they  were 
received  because  of  the  dangerous  and  insecure 
condition  of  a  machine,  and  the  evidence  show- 
ed that  the  condition  complained  of  was  In 
reality  a  fault  in  the  construction  of  the  ma- 
chine, a  charge  that  if  there  was  a  defect  in  the 
construction  and  arrangement  of  the  machini;, 
by  reason  of  which  plaintiff  was  injured  while 
iu  the  exercise  of  ordinary  care,  she  was  en- 
titled to  recover,  was  warranted  by  the  plead- 
ings. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

••Not  to  be  officially  reported." 

Action  by  Julia  Steele  against  the  United 
Laundry  C!ompany.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Fred  Forcbt,  Jr.,  and  W.  H.  Field,  for  ap- 
peUant.    Matt  O.  Doherty,  for  appellee. 

UOBSON,  J.  On  March  23,  1900,  appellee 
Julia  Steele,  who  is  about  24  years  of  age, 
while  operating  In  appellant's  laundry  what 
li  known  as  a  "mangle  machine,"  had  her 
hand  caught  and  drawn  between  the  rollers, 
severely  crushing  and  burning  it,  in  conse- 
qnoice  of  which  her  hand  was  painfully  In- 
jured. She  suffered  much  pain,  and  the  hand 
Is,  to  some  extent,  permanently  disabled. 
The  mangle  machine  consists  of  large  rollers 
heated  by  steam,  through  which  the  clothes 
are  passed  and  ironed.  It  is  about  nine  feet 
wide,  and  is  fed  by  two  girls,  who  put  the 
clothes  In:  there  being  two  other  girls  to 
receive  tbem  as  they  come  out  Appellee  and 
another  girl  were  feeding  the  machine.  As 
originally  constructed,  there  was  a  piece  of 
iron  fixed  on  the  platform  across  which  the 
clothes  pass  when  fed  into  the  machine, 
which  served  as  a  guard  to  keep  the  girls 
from  getting  their  fingers  in  between  the 
rollers,  or  getting  them  burned.  In  January, 
11)00,  this  metal  guard  was  taken  off,  and 
what  is  called  a  "guard  roller"  was  put  on. 
The  girls  were  Instructed  that  the  guard 
roller  was  for  their  protection,  and  that,  if 
they  got  their  hands  under  It,  It  would  rise 
up  and  stop,  and  in  this  way  would  keep 
their  hands  from  getting  to  the  large  rollers; 
the  guard  roller  being  placed  on  the  platform, 
72  8.W.— 20 


and  Just  in  front  of  the  other  rollers.  Ap- 
pellee worked  on  the  right  side  of  the  ma- 
chine, and  while  working  there  got  her  hand 
under  the  guard  roller.  It  was  raised  up 
and  stopped,  as  she  was  told  It  would  do,  and 
she  got  her  hand  out  without  trouble.  But 
on  the  day  in  question  she  was  working  on 
the  left  side  of  the  machine,  which,  as  said, 
was  nine  feet  wide.  A  piece  of  doth  that 
she  was  ironing  would  not  enter  the  machine. 
She  pushed  it  up  the  second  time,  and  It 
failed  to  enter.  She  then  caught  It  near  the 
end,  and,  pressing  her  hands  up  near  the 
roller,  started  It  under  the  guard  roller,  and 
her  hand  was  drawn  under  with  the  cloth. 
The  roller  was  raised  up  as  before,  but  did 
not  stop.  Instead,  it  continued  to  rerolve, 
and  drew  her  hand  under  it  against  the  large 
roller,  whereby  she  received  the  injury  com- 
plained of.  The  cause  of  this  was  that  the 
roller  at  one  end  fitted  in  a  socket,  and  at  the 
other  end  in  a  cogwheel,  and  when  raised  up 
on  the  right-hand  side  it  stopped  revolving, 
but  when  raised  on  the  left  it  continued  to 
revolve.  Appellee  was  Ignorant  of  this  dif- 
ference, and  supposed  it'  was  as  safe  on  one 
side  as  the  other.  She  had  not  been  inform- 
ed that  there  was  any  difference,  and  this 
seems  to  have  been  her  first  experience  to  the 
effect  that  there  was  a  difference.  The  in- 
stmctions  she  had  received  were  simply  that 
the  roller  would  rise  up  and  stop  If  they  got 
one  of  their  hands  under  It,  and  she  appears 
to  have  relied  on  this. 

It  is  Insisted  that  the  court  should  have 
peremptorily  Instructed  the  jury  to  find  for 
the  defendant,  and  the  cases  of  O'Hare  v. 
Keeler  (Sup.)  48  N.  T.  Supp.  876;  Day  v. 
Achron  (B.  I.)  60  AtL  654;  Jones  v.  Roberts, 
57  III.  App.  56:  Walsh  V.  Commercial  Steam 
Laundry  (Super.  N.  T.)  81  N.  Y.  Supp.  833; 
and  Pratt  v.  Prouty,  163  Mass.  333,  26  N.  B. 
1002— are  relied  on.  But  this  case  differs 
from  any  of  those  cited.  Here  the  metal 
guard  which  was  fixed  on  the  platform,  as 
the  machine  was  originally  constructed,  was 
taken  off  after  appellee  entered  the  service, 
and  the  guard  roller  was  substituted  for  it, 
upon  the  assurance  to  her  that  if  her  fingers 
got  under  the  guard  roller  it  would  be  raised 
up  and  would  stop.  This  was  true  on  the 
right  side  of  the  machine,  and  made  the 
guard  roller  an  ample  protection  on  that 
side;  but  It  was  not  true  on  the  left  side  of 
the  machine,  and  she  was  not  informed  of 
the  difference.  On  the  contrary,  she  was 
misled  by  the  assurance  given,  as,  from  what 
was  told  her,  she  had  a  right  to  expect  it 
to  act  alike  on  both  sides.  Instead  of  this, 
on  the  left  side  the  roller,  when  raised  up, 
would  continue  to  revolve,  and  draw  the 
hand  under.  We  see  nothing  in  the  evidence 
to  charge  appellee,  as  a  matter  of  law,  with 
notice  of  this  difference  in  the  action  of  the 
roller  on  the  two  sides  of  the  machine;  and, 
under  the  evidence,  this  was  a  question  prop- 
erly  submitted   to   the  jury. 

It  was  charged  in  the  petition  that  appel- 
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lee's  Injuries  were  received  "by  reason  and 
because  of  the  dangerous,  defectlTe,  and  In- 
secure condition  of  the  said  machine,  and  of 
the  appliances  connected  therewith."  The 
court  instructed  the  Jury  that  If  "there  was  a 
defect  In'  the  construction  or  arrangement  of 
the  machine,  and  by  reason  thereof  there 
was  danger  attendant  upon  the  operation  of 
the  machine,  which  was  known,  or  by  the 
exercise  of  ordinary  care  could  have  been 
known,  to  the  defendant,  or  Its  officers  or 
agents,  or  any  of  them,  superior  in  authority 
to  the  plaintiff,  and  said  defect  and  danger 
were  unknown  to  the  plaintiff,  or  by  the  ex' 
ercise  of  ordinary  care  could  not  have  been 
known  to  her,  and  she  had  not  equal  means 
of  knowledge  of  said  defect  and  danger  with 
the  defendant,  or  its  officer  or  agents,  or  any 
of  them  superior  In  authority  to  her,  and,  by 
reason  of  such  defect  and  danger,  plaintiff 
was  injured,"  she  could  recover,  unless  guilty 
of  contributory  negligence.  It  is  complained 
that  this  Instruction  was  not  warranted  by 
the  allegations  of  the  petition,  and  that  un- 
der the  pleadings  the  court  should  not  have 
submitted  to  the  jury  whether  there  was  a 
defect  in  the  construction  or  arrangement  of 
the  machine.  The  charge  in  the  petition  was 
substantially  that  the  machine  was  In  a  dan- 
gerous, defective,  and  insecure  condition. 
Whether  this  defect  was  In  the  construction 
or  arrangement  of  the  machine,  or  otherwise, 
was  not  shown  In  the  petition.  The  Instruc- 
tion of  the  court  simply  narrowed  the  gen- 
eral charge  of  the  petition,  submitting  to  the 
jury  the  alleged  defect  In  the  machine  which 
the  evidence  for  the  plaintiff  tended  to  es- 
tablish. It  wos  aptly  averred  In  the  petition 
that  the  defective  condition  of  the  machine 
was  well  known  to  the  defendant  and  un- 
known to  the  plaintiff,  and  that  prior  to  her 
injury  she  had  been  assured  by  it  that  the 
machine  and  appliances  were  In  perfect  order 
and  condition,  and  that  she  relied  upon  this 
assurance.  The  case  appears  to  have  been 
tried  on  the  merits.  The  defendant  seems 
to  have  understood  precisely  what  was  claim- 
ed by  the  plaintiff,  and  was  in  no  manner 
misled.  Both  sides  got  their  case  fairly  be- 
fore the  Jury  on  the  merits.  The  verdict 
of  the  Jury  Is  not  excessive  or  against  the 
weight  of  the  evidence. 
Judgment  affirmed. 


SWIXCHER  V.  COMaIONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     Much  B, 
1908.) 

CARRYING   CONCEALED   WEAPON  —  INTENT  — 

CONSTITtJTIONAL  LAW— PRIVATE  POLICE 

AND  DETECTIVE  AGENCY. 

1.  Under  Ky.  St.  S  1309,  providing  that  who- 
ever carries  concealed  a  deadly  weapon  shall 
be  punished,  it  is  no  defense  that  one  thought 
he  had  a  right  under  a  certain  statute  to  carry 
a  pistol,  and  would  have  bad,  bad  the  statute 
l>eeu    constitutional. 

2.  Under  Const.  S  23,  probibitinK  the  creation 
of  any  office,  apitointment  to  which  shall  be  for 
more  than  a  term  of  years;   section  8,  provid- 


ing that  no  grant  of  exclusive  separate  public 
emoluments  or  privileges  shall  be  made  to  any 
man  or  set  of  men,  except  in  consideration  of 
nubile  services;  section  234,  providing  that  all 
civil  officers  of  the  state  at  large  shall  reside  in 
the  state,  and  all  officers  of  districts,  coanti^:<, 
cities,  or  towns  shall  reside  therein — Act  March 
8,  1^1,  incorporating  a  private  police  and  de- 
tective agency,  and  providing  that  members 
thereof  giving  a  bond  and  taking  an  oath  to 
faithfully  perform  the  duties  of  their  office  shall 
have  authority  to  arrest  and  imprison,  and  re- 
quiring no  public  service,  and  no  qualification 
except  ability  to  read  and  write  Bhiglish,  and 
putting  no  limit  on  the  time  a  member  may  dis- 
charge such  powers,  is  unconstitutionaL 

Appeal  from  circuit  court,  Jefferson  county, 
criminal  division. 

"Not  to  be  officially  reported." 

George  Swincher  was  convicted  of  carry- 
ing concealed  a  deadly  weapon,  and  appeals. 
Affirmed. 

Field  &  Forcbt  and  Kohn,  Baird  ft  Spindle, 
for  appellant  C.  J.  Pratt  and  M.  H.  Todd, 
for  the  Commonwealth. 


NUNN,  J.  The  appellant  was  tried  in  the 
Jefferson  circuit  cotut,  criminal  division,  on 
November  28,  1902,  and  was  convicted,  and 
fined  $50,  and  sentenced  to  jail  for  the  term  of 
10  days,  for  the  offense  of  carrying  conceal- 
ed on  his  person  a  deadly  weapon.  Appel- 
lant admitted  that  he  carried  concealed  on 
his  person  the  pistol,  but  claims  that  he  was 
erroneously  convicted,  for  two  reasons: 
First.  He  claims  that  he  ought  not  to  have 
been  found  guilty,  because  at  the  time  he 
carried  the  pistol  and  was  arrested  he  was 
engaged  in  his  duties  as  a  private  policeman, 
acting  under  appointment  of  the  county  Judge 
of  Jefferson  county,  Ky.,  and  was  a  member 
of  the  Louisville  Merchants'  Private  Police 
&  Detective  Agency,  Incorporated  under  the 
act  of  the  General  Assembly  approved  March 
8,  1884.  Second.  That,  If  the  court  should 
decide  that  the  act  of  the  General  Assembly 
referred  to  is  unconstitutional,  he  In  good 
faith  believed  it  to  be  constitutional,  and  that 
he  was  Justified  by  reason  thereof  in  carrying 
the  pistol;  that  he  did  not  have  any  Intention 
to  violate  the  law,  but,  on  the  contrary,  be- 
lieved that  he  was  performing  his  legal  duty, 
and  for  these  reasons  he  ought  to  have  been 
acquitted. 

For  answer  to  the  second  proposition,  it  Is 
sufficient  to  say  that  section  1309  of  the  Ken- 
tucky Statutes  docs  not  say  whoever  shall  In- 
tentionally or  willfully,  and  with  intention  to 
violate  the  law,  carry  concealed  a  deadly 
weapon,  shall  be  punished,  but  says  that 
whoever  carries  concealed  a  deadly  weapon 
shall  be  punished  as  therein  stated.  Under 
that  section,  the  good  Intent  or  the  bad  Intent 
of  the  party  carrying  the  weapon  Is  imma- 
terial, except  to  be  presented  to  the  Jiuy  or 
the  court  to  mitigate  or  increase  the  punish- 
ment. 

By  section  1313,  Ky.  St.,  policemen  of  cit- 
ies, when  In  discharge  of  their  official  duties, 
may  carry  concealed  deadly  weapons;    and. 
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if  tbe  act  of  the  General  Aasembly  of  1884 
is  constitutional,  appellant  ougbt  to  have 
been  acquitted;  otherwise,  the  Judgment  of 
the  lower  court  should  be  affirmed.  This 
court  is  of  the  opinion  that  said  act  is  un- 
constitutional,  for  these  reasons:  Under  the 
charter  of  tills  corporation,  the  members 
thereof  shall  give  a  bond  before  the  county 
court  clerk,  to  be  approved  by  the  Judge  of 
the  county  court,  and  take  an  oath  to  faith- 
fully perform  the  duties  of  their  office;  and 
a  certificate  of  this  qualification.  It  is  pro- 
vided, shall  be  sufficient  evidence  of  the  au- 
thority of  the  members  of  this  association  to 
make  arrests  and  imprison  persons,  not  only 
in  the  dty  of  Louisville,  but  In  any  part  of 
the  state,  and  to  register  the  prisoners  with 
the  Jailer  or  prison-house  keeper,  and  to  re- 
port the  fact  within  a  reasonable  time  there- 
after, and  the  names  of  the  persons  arrested, 
charge  against  them,  and  the  name  of  the 
arresting  officer;  and  a  warrant  is  not  re- 
quired. The  only  qualification  by  this  act 
required  of  a  member,  to  authorize  him  to 
exercise  these  unusual  powers,  Is  that  he  shall 
be  able  to  read  and  write  the  English  lan- 
guage intelligently.  Tbete  is  but  one  dis- 
quallflcation,  and  that  is  that  he  shall  not 
be  a  person  who  has  been  convicted  of  a 
felony  and  not  pardoned.  He  may  have  been 
convicted  of  a  felony,  but  If  pardoned  he  may 
be  a  member  of  this  association.  He  is  not 
required  to  be  a  resident  of  the  city,  county, 
or  state;  nor  is  he  required  to  be  21  years  of 
age.  or  a  citizen  of  the  United  States,  but 
may  be  an  alien,  owing  no  allegiance  to  ei- 
ther the  United  States  or  the  commonwealth 
of  Kentucky.  Moral  character  is  not  a  requi- 
site. There  is  no  limit  on  the  time  a  mem- 
ber of  this  organization  shall  discharge  the 
powers  attempted  to  be  given  blm.  For  all 
the  act  provides  to  the  contrary,  be  may  bold 
bis  position  for  life.  There  is  no  limitation, 
even,  that  he  shall  bold  his  position  during 
good  behavior.  In  our  opinion,  the  Legisla- 
ture could  not  constitutionally  grant  such  ex- 
traordinary i>owers  to  private  citizens  as  is 
here  attempted.  Section  23  of  the  present 
Constitution  is  substantially  the  same  as  that 
contained  in  the  Bill  of  Rights  of  the  former 
Constitution,  and  prohibits  the  legislature 
from  creating  any  office,  the  appointment  of 
which  shall  be  for  a  longer  time  than  a  term 
of  years.  Section  3  of  the  Constitution  pro- 
vides that  no  grant  of  exclusive  separate  pub- 
lic emoluments  or  privileges  shall  be  made 
to  any  man  or  set  of  men,  except  in  consid- 
eration of  public  services.  Under  the  char- 
ter referred  to,  the  members  thereof  render 
no  public  service,  and  they  were  incorporated 
exclusively  for  private  gain.  And  they  are 
certainly  granted  by  said  charter  extraordi- 
nary exclusive  privileges.  Under  section  234 
of  the  Constitution,  it  is  provided  that  all 
ctvil  ofllcers  of  the  state  at  large  shall  reside 
within  the  state,  and  all  district,  county,  city, 
or  town  officers  shall  reside  within  their  re- 
spective districts,  counties,  cities,  or  towns. 


and  shall  keep  their  offices  at  such  places 
therein  as  may  be  required  by  law. 

For  these  reasons,   the  Judgment  of  the 
lower  court  is  affirmed. 


SPALDINU  V.  HILL. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1903.) 

PROSECUTING  ATTORNEYS  —  FINES  —  COMMIS- 
SION —  TERM  OS"  OFFICE  —  EXPIRATION  — 
AOREEVIENT  TO  COMPROMISE  PROSECUTIONS 
—VALIDITY. 

1.  Ky.  St.  S  133,  provides  that  in  all  prosi>- 
cutions  in  the  circuit  court,  when  the  county 
attorney  is  present  and  assists,  he  shall  receive 
from  the  state  treasurer  25  per  cent,  of  all  iudn- 
meats  rendered  in  favor  of  the  commonwealth. 
Beld,  that  such  section  referred  to  the  county 
attoiiipy  who  assistpd  in  the  prosecution  when 
the  judgment  was  rendered,  only,  and  did  not 
entitle  a  county  attorney  to  an  allowance  where 
his  term  of  ofllce  expired  l)erore  the  rendition 
of  judgment,  though  be  assisted  at  the  trial. 

2.  Where,  after  a  successful  prosecution  of 
two  indictments  against  a  railroad  company,  it 
was  afrreed  between  the  commonwealth's  attor- 
ney and  defendant's  attorney  that  an  appeal 
should  be  taken,  and  if  the  judgment  should  be 
affirmed  the  railroad  would  consent  to  a  fine  iu 
each  of  3  of  12  remainiuK  indictments,  and  that 
the  remaining  9  indictments  should  be  dis- 
missed, such  agreement  was  not  binding  either 
on  the  attorneys  or  on  the  court;  and  whether 
it  should  be  acted  on,  on  affirmance  of  the 
judgment  appealed  from,  was  within  the  trial 
court's  discretion. 

Appeal  from  circuit  court,  Marlon  county. 

"To  be  officially  reported." 

Action  by  Ben  Spalding  against  C.  S.  Hill 
to  recover  a  portion  of  a  percentage  on  cer- 
tain Judgments  In  suits  instituted  while 
plaintiff  was  county  attorney.  From  a  Judg- 
ment in  favor  of  defendant,  plaintlfT  appeals. 
Affirmed. 

J.  P.  Thompson  and  S.  A.  Russell,  for  ap- 
pellant.   H.  W.  Rives,  for  appellee. 

NUNN,  J.  Ben  Spalding  was  the  county 
attorney  of  Marlon  county  from  January, 
1808,  to  the  Cth  day  of  January.  1902,  on 
which  date  appellee,  C.  8.  Hill,  succeeded 
hitii  in  said  office.  During  the  term  of  ap- 
pellant's office  the  grand  Jury  of  Marlon 
county  returned  14  indictments  against  the 
Louisville  &  Nashville  Railroad  Company, 
and  two  of  said  indictments  were  tried  be- 
fore a  Jury;  the  verdict  being  a  fine  of  $300 
In  one  case,  and  $350  In  the  other.  The  rail- 
road's counsel,  desiring  to  appeal  from  the 
Judgment  to  test  the  liability  of  said  railroad, 
made  a  private  agreement  with  the  common- 
wealth's attorney,  W.  H.  Sweeney,  that  the 
remaining  Indictments  be  filed  away,  and,  in 
the  event  the  Judgment  in  the  two  cases 
mentioned  were  affirmed  on  appeal,  then.  In 
such  event,  the  railroad  company  would  con- 
sent to  a  fine  of  $400  In  each  of  three  of  the 
other  cases;  the  other  nine  to  be  dismissed. 

H  1.  See  DIatrlct  and  Proiecutlng  Attornsyi.  vol. 
17,  Cent.  Dls.  i  20. 
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Some  time  in  the  latter  part  of  the  year 
1901  the  judgmeutB  lu  the  two  cases  were 
affirmed.  The  commonwealth's  attorney  bad 
the  12  cases  reinstated  on  the  docket,  and 
at  the  January  term,  1902,  and  after  the 
appellee,  Hill,  had  been  Inducted  into  office, 
a  judgment  of  $400  in  each  of  the  3  cases 
was  rendered  against  the  railroad  company, 
and  the  8  remaining  cases  were  dismissed. 
The  issue  between  these  parties  is  as  to  who 
Is  entitled  to  the  25  per  cent,  allowed  to  the 
county  attorney,  of  said  last  three  Judg- 
ments; each  of  them  claiming  tliat  they 
were  present  and  assisting  In  the  obteiition 
of  the  Judgments.  The  appellant  filed  his 
petition,  claiming  the  $300,  and  asked  the 
court  to  enjoin  the  Auditor  of  the  State  from 
paying,  and  the  appellee,  Hill,  from  receiv- 
ing, the  sum.  The  lower  court  refused  to 
grant  the  injunction,  and  dismissed  appel- 
lant's petition,  and  the  appellant  is  here  on 
appeal. 

Appellant  claims  that  he  aided  and  assist- 
ed In  getting  up  the  evidence  upon  which 
the  grand  Jury  returned  the  indictments; 
that  he  was  present  and  consented  to  the 
agreement  between  the  commonwealth's  at- 
torney and  the  railroad's  attorney,  and  that, 
by  reason  of  the  private  agreement  between 
the  commonwealth's  attorney  and  the  rail- 
road's attorney,  the  liability  of  the  railroad 
was  fixed  upon  a  contingency  dependent  up- 
on the  result  of  the  appeal  from  the  two 
first  Judgments;  and  that  the  Judgments 
were  affirmed  during  liis  term  of  office, 
wlilch,  he  claims,  fixed  the  liability  of  the 
railroad  to  pay  the  $1,200  (which  by  the 
agreement  it  had  promised  to  pay),  although 
the  judgments  were  not  rendered  thereon 
during  his  term  of  office. 

Section  133  of  the  Kentucky  Statutes  pro- 
vides: "In  all  prosecutions  in  the  circuit 
court  when  the  county  attorney  is  present 
and  assists  in  the  prosecution,  he  shall  re- 
ceive from  the  State  Treasurer  25%  of  all 
Judgments  rendered  in  'favor  of  the  com- 
monwealth," etc.  It  Is  plain  tliat  it  was  con- 
templated by  the  statutes  that  the  county 
attorney  that  was  present  and  assisting  In 
the  prosecution  at  the  time  of  the  rendition 
of  the  Judgment  was  entitled  to  the  per  cent 
allowed  by  the  statute.  To  construe  the 
statute  otherwise  would  bring  about  endless 
confusion  and  litigation,  and  every  outgoing 
county  attorney  would  claim  and  demand 
a  part  of  the  25  per  cent  on  each  judgment 
on  prosecutions  originating  during  his  term 
of  office,  to  the  extent  of  his  labor  and  serv- 
ice rendered  therein.  The  agreement  made 
by  the  commonwealth's  attorney  and  the  at- 
torney for  the  railroad  was  not  binding  upon 
either,  and  certainly  was  not  binding  upon 
the  court.  The  court  or  either  of  the  par- 
ties could  Iiave  ignored  it,  and  it  did  not 
fix  the  liability  of  the  railroad  company  In 
tne  event  the  appeals  were  afllrmed.  It 
could  have  pleaded  "Not  guilty,"  and  have 
bad  a  trial  by  the  court  or  Jury,  In  each  or 


all  of  the  12  Indictments.  And  the  com- 
monwealth's attorney  could  have  forced  the 
railroad  to  have  tried  all  the  cases,  and  it 
was  within  the  discretion  of  the  court  to 
render  the  Judgments  in  accordance  with 
said  agreement,  as  It  did,  or  refuse. 

Perceiving  no  error,  the  Judgment  of  the 
lower  court  is  affirmed. 


JACOBS'   ADM'R  v.    CHESAPEAKE   &  O. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.      March  4, 

1003.) 

RAILROADS  —  KEOLIOENCIi  —  COLLISION  — 

RIDINO  TRICYCLE  ON  TRACK— EVI- 

DENC£^-OR0SS  NBOLiaENCB. 

1.  Those  operating  a  railroad  train  are  not  re- 
quired to  be  on  the  lookout  at  a  remote  point 
on  the  track  for  an  emploj4  of  the  road  ndluR 
on  the  track  on  a  tricycle  with  the  consent  of 
his  foreman. 

2.  An  employs  of  a  railroad,  riding  on  the 
track  on  a  tricycle  with  the  consent  of  his 
foreman,  is  required  to  keep  a  lookout  for 
trainfi. 

3.  Where  an  employe  of  a  railroad,  while 
riding  on  the  track  on  a  tricj;cle  with  the  con- 
sent of  his  foreman,  was  killed  by  colliding 
with  a  train,  and  tiiere  was  at  the  time  a 
dense  fog,  and  he  knew  the  time  of  the  train 
and  that  it  was  due,  he  was  guilty  of  gross 
negligence. 

Appeal  from  circuit  court,  Greenup  county. 

"Not  to  be  officially  reported." 

Action  by  Andrew  J.  Jacobs'  administrator 
against  the  Chesapeake  &  Ohio  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  T.  Cole,  A.  E.  Cole  &  Son,  and  J.  B. 
Bennett,  (or  appellant  W.  H.  Wadswortb, 
for  appellee. 

HOBSON,  J.  Appellant's  intestate,  -while 
riding  on  a  tricycle  on  appellee's  road  In  com- 
pany with  Crlt  DllQS,  was  instantly  killed 
by  a  collision  with  one  of  Its  passenger 
trains,  running  on  Its  regular  schedule  time. 
The  facts  of  the  case  are  set  out  in  the  opin- 
ion filed  at  this  term  In  the  case  of  Grit 
Dilas'  Administrator  y.  Chesapeake  A  Ohio 
Railway  Company,  71  S.  W.  492,  and  for  the 
reasons  given  in  that  opinion  the  Judgment 
herein  must  be  affirmed.  If  it  be  conceded 
that  the  intestate  was  in  the  service  of  ap- 
pellee in  its  shops  at  Russell,  and  was  using 
the  tricycle,  with  the  consent  of  the  foreman, 
for  the  purpose  of  going  from  his  home  to 
bis  place  of  work,  the  merits  of  the  case  are 
not  affected;  for  in  so  using  the  track  it  was 
incuDjbent  on  him  to  keep  out  of  the  way 
of  the  train,  and  the  trainmen  were  not  re- 
quired to  be  on  the  lookout  for  him  at  the 
remote  point  on  the  track  where  the  collision 
occurred.  There  is  nothing  in  the  evidence 
to  indicate  that  any  precaution  could  have 
averted  the  catastrophe  after  his  perilous 
position  was  discovered.  He  knew  the  time 
of  the  train,  and  knew  that  it  was  due;  and 


1 1.  Bee  Maater  and  Sarvant,  toL  H,  Omt.  Die.  I 
741. 
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in  running  on  its  time  through  dense  fog, 
'When  either  he  did  not  or  cotild  not  maintain 
a  proper  lookout  ahead  for  the  approaching 
train,  he  was  guilty  of  gross  negligence, 
frhich  was  the  proximate  cause  of  hla  death. 
Judgment  affirmed. 

PAYNTHB,  J.,  not  sitting. 


TAYLOR  T.  KINO  et  al. 

<Coart  of  Appeals  of  Kentucky.      March  4, 

1903.) 

APPBAIi-FINOINQS— EVIDBNCB-WEIOHT— 
REVIEW. 

1.  The  rule  that  a  judgment  will  not  he  r«- 
Tersed  unless  flagrantly  against  the  weight  cf 
the  evidence  does  not  applv  to  suits  iu  equity. 

2.  Where  the  evidence  in  a  suit  in  equity 
leaves  the  mind  of  the  appellate  court  in  doubt, 
weight  will  be  given  the  finding  of  the  chan- 
cellor. 

Appeal  from  circuit  court,  Owen  coun^. 

"Xot  to  be  officially  reported." 

Suit  by  A.  P.  Taylor  against  J.  I.  King 
and  others.  From  a  decree  for  defendants, 
complalnnnt  appeals.    Affirmed. 

W.  A.  Lee,  for  appellant  Lindsay  & 
Botts,  for  appellees. 

PA7NTER,  J.  This  Is  a  suit  in  equity. 
The  appellant  sought  to  set  aside  as  fraudu- 
lent a  deed  which  the  appellant  made  to  hia 
sou,  Waltw,  for  a  lot  In  Balls  Landing, 
Owen  county,  Ky.  The  question  involved  is 
one  of  fact  The  rule  in  equity  is  not  as 
supposed  by  counsel  for  appellees,  that  a 
Judgment  will  not  be  reversed  unless  fla- 
grantly against  the  evidence.  That  rule  ap- 
plies alone  to  common-law  actions  with  re- 
spect to  verdicts  of  juries,  etc.  If  the  evi- 
dence In  an  equity  suit  leaves  the  mind  of 
this  court  in  doubt  aa  to  whether  the  Judg- 
ment of  the  lower  court  Is  correct,  then  this 
court  gives  some  weight  to  the  finding  of 
the  chancellor  on  the  question  of  fact.  With- 
out detailing  the  facts  as  they  appear  from 
the  testimony.  It  is  sufficient  to  say  that  we 
are  of  the  opinion  that  the  Judgment  of  the 
court  below  is  in  accordance  with  the  evi- 
dence. 

Juilguient  is  affirmed. 


FURNISH  T.  SATTERWHITE  et  ti. 

(Conrt  of  Appeals  of  Kentucky.     Feb.  20, 

1903.) 

ASTLUMS— INSURANCBf-AUTHORITT   TO   MAKE 
—SUPERINTENDENT— CERTIFYING  PRB- 
MltlMS  TO  AUDITOR. 
1.  Ky.  St.  i  224,  provides  that  the  boards  of 
commissioners  of    charitable   institutions   shall 
keep  the  building   and  furniture   insured,   and 
the  amount  of  the  premiums  to  be  certified  to 
the  State  Auditor,  who  ahall  draw  a  warrant. 
etc.     Section  230  provides  that  the  steward  of 
each  institntiott,  by  the  direction  of  the  super- 
intendent, shall  purchase  all  needed  supplies  of 
every    description.      Section    233    requires    the 
steward  to  make  monthly  reports  to  the  super- 
ioteodent  of  his  acts,  the  condition  of  the  farms. 


and  of  the  stock,  etc.,  and  in  the  statutory  form 
for  this  report  are  contained  items  represent- 
ing certain  fixed  charges  with  which  the  stew- 
ard has  nothing  to  do,  snch  as  "insurance," 
"pay  roll,"  etc.  Held,  that  it  was  the  duty  of 
the  board  of  commissioners  to  contract  for  in- 
surance for  a  state  insane  asylum,  and  of  the 
superintendent  to  certify  the  amount  of  pre- 
miums to  the  State  Auditor. 

Appeal  from  circuit  court  Jefferson  coontv. 
chancery  division. 

"To  be  officially  reported." 

Mandamus  by  T.  P.  Satterwhlte  and  others, 
as  commissioners  of  the  Central  Kentucky 
Asylum  for  the  Insane,  against  J.  6.  Furnish, 
superintendent  of  the  institution.  From  a 
Judgment  for  plalntlfFs,  defendant  appeals. 
Affirmed. 

Dallam  &  Gordon,  for  appellant  Carroll  & 
Carroll,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
in  the  Jefferson  circuit  court  chancery 
branch,  Second  division,  by  the  appellees, 
who  are  the  comn^ssloners  of  Central  Ken- 
tucky Asylum  for  the  Insane,  against  the 
appellant  who  Is  the  superintendent  of  said 
institution,  for  the  purpose  of  obtaining  a 
writ  of  mandamus  requiring  him  to  Join  with 
the  president  of  the  board  of  commlsBioners 
of  said  institution  In  certifying  to  the  Auditor 
of  Public  Accounts  the  amount  of  the  pre- 
miums due  on  certain  contracts  of  insurance 
effected  by  the  board  of  commiBsioners  upon 
the  buildings  and  furniture  of  said  Institu- 
tion. The  appellees,  who  were  plaintiffs  be- 
low. In  their  petition  state  that  in  pursuance 
of  section  224  of  the  Kentucky  Statutes  they 
have  effected  contracts  of  Insurance  upon  the 
buildings  and  furniture  of  the  institution  of 
which  they  have  charge.  Insuring  them 
against  loss  by  fire;  that  appellee  T.  P.  Sat- 
terwhlte, who  Is  president  of  the  board  of 
commissioners  of  said  institution,  has  certi- 
fied to  the  Auditor  of  Public  Accounts  of  the 
state  of  Kentucky  the  amount  of  the  pre- 
miums due  on  such  insurance,  but  the  de- 
fendant J.  O.  Furnish,  who  is  superintendent 
of  said  institution,  has  failed  and  refused  to 
certify  the  amount  of  said  premiums  to  the 
auditor;  and  they  further  state  that  because 
of  his  failure  to  certify  the  amount  of  said 
premiums  no  warrant  has  been  Issued  by  the 
auditor  In  payment  of  said  premiums,  and 
that  the  certification  of  the  defendant  is  nec- 
essary to  secure  said  warrant  and  that,  un- 
less said  certification  is  obtained,  and  said 
warrant  issued,  the  policies  of  Insurance  on 
the  buildings  and  funilture  of  said  asylum 
will  be  canceled,  and  said  property  left  un- 
protected from  loss  by  fire.  After  the  filing 
of  this  petition,  the  appellant  filed  a  general 
demurrer  to  the  same,  and,  without  waiving 
said  demurrer,  filed  his  answer,  consisting  of 
three  paragraphs.  The  answer  of  appellant 
admits  that  the  commissioners  had  obtained 
the  insurance  on  the  buildings  and  furniture 
as  set  out  in  the  petition,  and  that  he  has 
been  requested  to  certify  the  amount  of  the 
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premiums  due  tor  same,  and  has  refused  so 
to  do.  He  denies,  however,  tbat  It  is  hla 
duty  to  certify  the  premiums  on  insurance 
effected  by  the  board  of  commissioners,  claim- 
ing that  it  is  the  duty  of  the  steward  of  said 
institution,  one  Samuel  Fultou,  under  the 
direction  of  the  appellant,  to  effect  said  in- 
surance, and  pleads  and  relies  upon  the  fact 
that  it  has  been  the  custom  at  the  said  in- 
stitution for  the  board  of  commissioners  to 
authorize  the  steward  to  purchase  Insurance, 
as  well  as  other  supplies,  and  that  on  a 
former  occasion,  to  wit,  the  12th  day  of  Jan- 
uary, 1901,  the  board  of  commissioners  pass- 
ed a  resolution  directing  said  Fulton,  the 
steward  of  said  Institution,  to  purchase  in- 
surance of  $50,000,  which  said  Fulton  did. 
and  bis  action  was  afterwards  approved  by 
the  said  board.  The  learned  chancellor  be- 
low overruled  defendaut's  demurrer  to  the 
petition,  sustained  appellees'  demurrer  to  all 
the  paragraphs  of  appellant's  answer,  and 
awarded,  as  a  final  Judgment  on  the  plead- 
ings, a  writ  of  mandamus  against  the  appel- 
lant as  prayed  for  in  the  petition,  directing 
and  commanding  him  to  certify  to  the  Auditor 
of  Public  Accounts  the  amount  of  the  pre- 
miums on  the  policies  of  insurance  on  the 
buildings  and  furniture  of  Central  Kentucky 
Asylum  for  the  Insane,  which  had  been 
placed  by  the  appellees,  as  commissioners  of 
said  institution. 

A  writ  of  mandamus,  as  defined  by  section 
477  of  the  Civil  Code,  is  an  order  of  a  court 
of  competent  and  original  jurisdiction,  com- 
manding an  executive  or  ministerial  officer 
to  perform  an  act  or  omit  to  do  an  act  the 
performance  or  omission  of  which  is  enjoin- 
ed by  law.  The  appellant  Is  a  ministerial  of- 
ficer of  the  commonwealth  of  Kentucky,  hav- 
ing charge  of  one  of  its  charitable  institu- 
tions. The  question  of  the  correctness  of  the 
Judgment  rendered  by  the  court  below  de- 
pends upon  whether  or  not  it  was  the  duty 
of  appellant  to  make  the  certification  which 
he  admits  he  has  refused  to  perform.  Sec- 
tion 224  of  the  Kentucky  Statutes  provides  as 
follows:  "The  board  of  commissioners  of 
each  Institution  (charitable  institutions)  shall 
keep  the  buildings  and  furniture  of  the  in- 
stitution constantly  Insured,  and  the  amount 
of  the  premiums  on  such  Insurance  shall  be 
certified  to  the  auditor  by  the  superintendent, 
and  president  of  the  board  of  commission- 
ers, and  thereupon  the  auditor  shall  draw  bis 
warrant  for  the  amount  upon  the  state  treas- 
ury, payable  to  the  superintendent."  It  ia 
very  difficult  to  understand  how  language 
could  make  more  plain,  than  does  this  sec- 
tion, that  it  is  the  duty  of  the  board  of  com- 
missioners of  the  institution  In  question  to 
keep  the  buildings  and  furniture  of  the  in- 
stitution insured,  and  that  it  is  the  duty  of 
the  appellant  to  make  the  certification-  there- 
in required.  Appellant,  however,  contends 
that  the  procurement  of  the  insurance  in 
question  Is  governed  by  section  230  of  the 
Kentucky  Statutes,  which  Is  as  follows:    "The 


steward  of  each  institution,  by  direction  of 
the  superintendent,  shall  purchase  and  fur- 
nish to  the  institution  all  needed  supplies,  of 
every  description,  and  shall  consult  him  as 
to  the  character,  quantity  and  quality  of  aU 
such  supplies.  They  shall  be  t>ougbt  where 
they  can  be  bought  cheapest,  due  regard  be- 
ing paid  to  quality  as  well  as  price.  He 
shall  not  draw  ott  the  treasurer  for  money 
to  pay  for  such  supplies.  In  whole  or  in  part, 
but  shall  cause  itemized  accounts  of  the 
same  to  be  made.  In  the  name  of  the  sellers 
against  the  institution,  setting  forth  sepa- 
rately the  date  of  purchase  and  the  name 
and  price  of  each  article  purchased,  and 
shall  present  the  accounts,  endorsed  by  the 
superintendent,  to  the  board  of  commission- 
ers for  allowance;  and  he  shall  carefully  en- 
ter In  a  book  kept  for  that  purpose  the  num- 
ber, dates  and  amounts  of  warrants  Issued 
by  the  president  for  the  payment  of  tbe  ac- 
counts for  supplies  purchased  by  him,  and 
tbe  name  of  the  persons  in  whose  favor  they 
are  made."  It  is  seriously  contended  by 
appellant  that  the  Insurance  provided  for  by 
section  224  comes  under  the  head  of  sup- 
plies which  the  steward  is  required  to  pur- 
chase by  the  terms  of  section  230,  and  the 
construction  thus  contended  for  is  thought 
to  be  aided  by  the  fact  that  section  233  re- 
quires the  steward  to  make  monthly  reports 
to  the  superintendent  of  bis  acts  and  doings, 
and  the  condition  of  the  farms  and  gardens 
and  the  number  and  character  and  condition 
of  the  stock  under  his  care  and  control,  and 
that  In  the  statutory  form  for  this  monthly 
report  is  contained  the  item,  among  other 
things,  "insurance."  An  analysis  of  sectlou 
230  shows  that  ail  of  tbe  supplies  mention- 
ed therein  to  be  purchased  by  the  steward 
under  the  direction  of  the  superintendent  are 
such  as  are  to  be  paid  for  after  tbe  ac- 
counts are  allowed  by  the  commissioners,  out 
of  the  treasury  of  the  institution;  whereas 
the  premiums  for  the  insurance  provided  for 
by  section  224  are  to  be  paid  by  warrant  of 
the  auditor  upon  the  state  treasury.  Nor 
does  the  fact  that  the  printed  form  of  the 
steward's  monthly  report  contains  the  item 
"insurance"  add  any  weight  to  appellant's 
argument.  This  report  Is  Intended  to  show 
the  total  monthly  expenditures  of  the  insti- 
tution, and  as  the  greater  part  of  this  month- 
ly expenditure  Is  made  up  of  items  which  the 
steward  Is  required  to  purchase,  as  a  matter 
of  convenient  bookkeeping.  It  is  also  required 
to  show  certain  fixed  charges  with  which 
the  steward  has  nothing  to  do.  For  Instance, 
the  first  Item  on  said  form  is  the  pay  roll. 
showing  the  salaries  of  all  tbe  officers  and 
wages  of  all  the  employes.  It  will  not  be 
contended  that  these  salaries  are  supplies  to 
be  purchased  by  the  steward,  within  the 
meaning  of  section  230,  because  with  the  sal- 
aries of  the  officers  and  assistants  he  has 
nothing  whatever  to  do.  They  are  regulated 
and  provided  for  by  section  240  of  the  Ken- 
tucky Statutes.     And  yet  this  Item  la  re- 
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qolred  to  appear  In  his  monthly  report.  Just 
as  the  Item  of  Insurance  Is  required  to  ap- 
pear there.  We  do  not  think,  however,  that 
It  needs  any  further  argument  to  demonstrate 
that  the  learned  chancellor  below  was  cor- 
rect In  all  the  orders  and  the  judgment  en- 
tered by  blm  In  this  case. 

We  freely  admit  the  principle  of  law  so 
earnestly  contended  for  by  counsel  for  ap- 
pellant that  it  Is  the  duty  of  the  court  to 
give  force  and  effect  to  every  provision  ef 
a  statute,  except  in  cases  of  absolute  and 
irreconcilable  incongruity;  and  this  plain 
and  irreconcilable  Incongruity  would  clearly 
arise  if  this  court  should  abrogate  the  plain 
letter  of  the  law  as  contained  In  section  224 
by  giving  the  construction  contended  for  by 
appellant  to  section  230— a  construction  not 
only  clearly  and  unmistakably  Irreconcilable 
and  Incongruous  to  the  plain  letter  of  section 
224,  but  equally  Irreconcilable  and  Incon- 
gmoua  to  the  plain  letter  of  section  230.  By 
giving  the  construction  contended  for  by  ap- 
pellees to  the  two  sections  In  question,  every 
word  in  each  can  be  enforced  without  the 
slightest  Incongruity.  The  fact  that  the 
board  of  commissioners  may  have  heretofore 
ordered  the  steward  to  effect  the  insurance 
on  the  buildings  and  furnltmre  of  their  in- 
stitution, and  afterwards  ratified  his  action 
in  the  premises,  not  only  does  not  militate 
against  the  construction  contended  for  by 
appellees,  but  very  plainly  militates  against 
the  construction  contended  for  by  appellant 
If  it  had  been  the  duty  of  the  steward  to 
effect  insurance  under  the  superlntendency 
of  appellant,  there  would  have  been  no  need 
for  any  order  or  request  upon  the  part  of 
appellees  for  him  to  perform  said  duty;  and 
the  fact  that  he  took  orders  from  appellees 
as  to  his  duty  concerning  the  insurance  In 
question  at  least  tends  to  show  that  he  did 
not  consider  it  an.  independent  duty  on  his 
part  to  effect  the  Insurance. 

As  the  Judgment  of  the  learned  chancellor 
below  Is  entirely  In  harmony  with  the  views 
herein  expressed.  It  is  hereby  affirmed. 


LaUISVILLB  A  N.  E.  CO.  v.  GORDAN. 

(Court  of  Appeals  of  Kentucky.     March  S, 
1903.) 

SERVANT  —  INJ0RIE3  —  NSOLIOBNCB  —  CON- 

TRIBUTORT  NEOUOBNCE— MBASURB  OP 

DAHAOES— INSTRUCTIONS. 

1.  Whether  or  not  the  engineer  of  a  freight 
train,  in  failing  to  give  the  other  employes  on 
the  train  warning  as  required  by  the  rules  of 
the  company,  by  blowinK  the  whistle  before  in- 
creasing speed,  wag  guilty  of  gross  nexligence, 
held,  under  the  evidence,  to  be  a  question  for 
the  jury. 

'2.  An  instruction  defining  the  measure  of 
damages  for  personal  injuries  as  the  diCTerence 
between  the  earning  capacity  of  plaintiff  be- 
fore the  injury  and  afterwards  was  properly  re- 
fused, in  that  it  failed  to  take  into  account 
mental  and  physical  sufio-ing  as  an  element  of 
damages,  as  required  by  an  instruction  pre- 
Tionsly   given. 

3.  An  instruction  that  in  fixing  damases  for 
personal  injuries  the  Jury  could  consider  the 


probable  duration  of  plaintiiTs  life,  "in  view  of 
the  nature  and  character  of  the  business  in 
which  he  was  engaged"— the  evidence  having 
shown  that  the  railroad  business,  in  which  idain- 
titt  wag  engaged,  was  more  bazardons  than  or- 
dinary avocations — was  properly  refused,  espe- 
cially where  there  was  no  evidence  that  plam- 
tiff  intended  to  pursue  railroading  permanently. 
4.  Whether  or  not  a  brakeman  of  a  freight 
train  was  guilty  ot  contributory  negligence  in 
standing  near  the  middle  of  the  car,  instead  of 
at  the  brake  on  the  front  end,  was  a  question 
for  the  jury. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  ofBcially  reported." 

Action  for  personal  Injuries  by  H.  W.  Gor- 
dan  against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  F.  A  J.  0.  Browder  and  Edward  W. 
Hlnes,  for  appellant.  B.  F.  Proctor  and  Guy 
U.  Herdman,  for  appellee. 


BUBNAM,  C.  J.  The  appellee,  H.  W. 
Gordan,  while  in  the  service  of  the  appel- 
lant, the  Louisville  &  Nashville  Railroad  Com- 
pany, as  a  brakeman  on  one  of  Its  freight 
trains  on  the  Henderson  Division,  near  Crof- 
toa,  was  thrown  from  the  top  of  a  freight 
car,  and  his  leg  run  over,  crushing  It  so 
badly  as  to  require  amputation,  wtdch  be 
alleges  was  due  to  the  gross  negligence  of 
defendant's  servants  in  operating  the  train. 
The  train  consisted  of  an  engine  and  tender, 
20  freight  cars,  and  a  caboose;  some  of  the 
cars  being  loaded,  and  others  being  empty. 
The  first  12  freight  cars,  next  to  the  engine 
and  tender,  were  equipped  with  air  brakes, 
while  the  balance  of  the  cars  were  provided 
with  only  the  old-fashioned  hand  brakes. 
The  crew  of  the  train  consisted  of  an  en- 
gineer, fireman,  conductor,  front  and  middle 
brakeman,  and  the  appellee,  Gordan,  who 
wafl  rear  brakeman  and  flagman  of  the  train. 
The  train  was  going  south  on  a  down  grade 
as  it  approached  the  station  (Crofton),  and 
the  appellee,  Gordan,  was  standing  on  the 
top  of  a  fiat  car.  Immediately  in  front  of  the 
caboose. 

Upon  the  trial  the  plaintiff  introduced  proof 
conducing  to  show  that  the  rules  of  the  rail- 
road company  required  the  engineer  In  charge 
of  a  freight  train,  when  he  approached  an 
order  station,  to  slow  up  and  have  his  engine 
under  such  control  that  he  could  atop  If 
necessary,  and  to  ask  for  orders  by  four 
sharp  blasts  from  bis  whistle.  If  the  station 
agent  had  orders  for  the  train,  he  answered 
the  signal  by  the  display  of  a  red  light, 
which  was  notice  that  the  train  must  stop 
at  the  station.  If  he  had  no  orders,  It  was 
his  duty  to  display  a  white  light  It  was 
then  the  duty  of  the  engineer,  as  a  warning 
to  the  other  employes  upon  the  train,  to 
give  two  sharp  blasts  of  the  whistle  before 
increasing  his  speed.  The  particular  negli- 
gence complained  of  in  this  case  is  that  the 
euglueer  failed  to  give  the  warning  of  two 
blasts  of  big  whistle  after  the  display  of  the 
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white  light  by  the  station  agent,  but  Imme- 
diately started  forward  with  a  tremendous 
Jerk.  The  substance  of  appellee's  testimony 
as  to  how  the  accident  occurred  is  as  fol- 
lows: He  says  that  when  the  train  left 
Peterboro  Hill,  about  three-fourths  of  a  mile 
from  Grofton,  the  engineer  blew  four  blasts 
of  his  whistle  for  orders,  but  received  none: 
that  he  tlien  proceeded  a  little  farther,  and 
decreased  the  speed,  when  he  gave  the  sig- 
nal again  for  orders;  that  lu  response  there- 
to the  station  agent  gave  the  white  signal, 
that  they  had  no  orders  for  the  train;  that 
as  aooD  as  the  white  light  was  shown  at 
the  station,  without  giving  the  regulation 
warning  of  two  blasts,  the  engineer  opened 
the  steam  throttle,  and  the  engine  Jumped 
forward.  Jerking  the  slack  out  of  the  train 
with  great  violence,  and  throwing  him  from 
his  feet  to  the  top  of  the  car,  from  which 
he  rolled  off  to  the  track  below,  and  the 
train  passed  over  his  leg,  crushing  it  badly; 
that  It  was  during  the  night,  and  that  he 
was  compelled  to  crawl  about  a  half  mile,  to 
the  nearest  house,  dragging  his  crushed  leg 
behind  him;  that  It  was  amputated  that 
night,  and  the  next  morning  he  was  taken 
to  Nashville,  where  he  was  confined  for  sev- 
eral months,  and  a  second  amputation  per- 
formed, as  the  first  one  was  improperly  done. 
A  number  of  witnesses  were  introduced  as 
experts,  who  testified  that  the  slack  In  a 
train  containing  2G  cars,  equipped  with  the 
old-fashioned  brakes,  would  be  about  six 
feet,  and  that  proper  railroading  required 
that  this  slack  should  be  taken  up  very 
gradually,  and  that.  If  this  course  was  pur- 
sued, little  or  no  jerking  of  the  train  re- 
sulted, but  that.  If  the  train  was  suddenly 
started,  the  necessary  result— particularly  to- 
wards the  end  of  the  train— would  be  a  vio- 
lent Jerk.  The  appellee's  testimony  as  to  the 
manner  in  which  the  engineer  started  for- 
ward after  receiving  notice  that  It  was  not 
necessary  for  him  to  stop  at  Grofton  is  cor- 
roborated largely  by  every  man  on  the  train 
except  the  engineer.  The  conductor.  Smiley, 
testified  that  he  was  in  the  cab  of  the  loco- 
motive with  the  engineer,  and  that  he  felt 
the  engine  Jump  forward  to  such  an  extent 
that  he  fell  backwards,  and  that  a  Jerk  that 
would  be  felt  by  a  man  In  the  cab  would 
be  very  severe  on  the  back  part  of  the  train. 
Whether  this  testimony  and  other  facts  de- 
veloped on  the  trial  sustained  the  charge  of 
gross  negligence  was  peculiarly  the  province 
of  the  Jury  to  determine,  and  we  think  the 
court  properly  overruled  the  motion  for  a 
peremptory  Instruction. 

Appellee  was  at  the  time  of  the  Injury  33 
years  of  age  and  In  good  health,  and  In  the 
progress  of  the  trial  bis  counsel  introduced 
an  experienced  life  Insurance  agent  for  the 
purpose  of  establishing  approximately  his  ex- 
pectancy of  life  from  the  American  Tables 
of  Mortality.  And  after  the  court  had  given 
the  usual  and  approved  instruction  tn  cases 
of  this  character,  the  appellant  aSked  the 


court  to  Instruct  the  Jury  "that  If  tbcy 
should  believe  from  the  evidence  that  plain- 
tiff had  sustained  actual  damage  by  reason 
of,  or  as  the  dfarect  result  of,  gross  neeli- 
gence  of  the  defendant's  engineer  in  charge 
of  and  operating  said  engine  on  the  occasion 
In  controversy,  they  had  the  right  In  fixiug 
such  damages.  If  any,  to  take  in  considera- 
tion the  probable  duration  of  his  life,  in 
view  of  the  nature  and  character  of  the 
business  in  which  he  was  engaged  at  tbe 
time  of  the  Injury,  as  shown  by  the  evidence, 
and  also  the  extent,  if  any,  to  which  his 
earning  capacity  had  been  diminished  or  Im- 
paired by  reason  of  such  injury,  and  the 
measure  of  damage.  If  any,  was  the  ditFer- 
ence,  if  any,  between  the  earning  capacity 
of  plaintiff  before  the  Injury  and  his  earning 
capacity  iafter  the  injury."  The  court  had 
previously.  In  Instruction  No.  2,  defined  "com- 
pensatory damages,"  as  used  in  the  instruc- 
tion, to  mean  "such  sum  of  money  as  will 
barely  and  reasonably  compensate  the  plain- 
tiff for  mental  and  physical  suffering,  and 
permanent  Impairment  of  his  ability  to  labor 
and  earn  money,  as  were  the  direct  and  nat- 
ural result  of  defendant's  gross  negligence. 
If  any,  as  set  out  in  Instruction  No.  1."  We 
think  the  court  properly  refused  the  instruc- 
tion asked  by  appellant  It  was  contradic- 
tory to  the  Instruction  already  given.  In  leav- 
ing out  mental  and  physical  suffering  as  an 
element  of  damage.  And  it  was  also  objec- 
tionable as  It  called  the  attention  of  the 
Jury  to  this  particular  fact  In  the  testimony. 
Appellant  was  permitted  to  prove  that  the 
employment  In  which  appellee  was  engaged 
was  more  haiiardoas  to  life  than  ordinary 
avocations  in  which  men  engaged,  and  this 
fact  was  before  the  Jury  for  theb:  considera- 
tion. Besides,  there  Is  nothing  In  the  evi- 
dence to  show  that  appellee  Intended  perma- 
nently to  pursue  the  business  of  railroading. 
He  might  and  In  all  probability  would.  In 
course  of  time,  have  sought  other  employ- 
ment. In  fact,  more  than  half  of  the  wit- 
nesses who  had  testified  In  this  case  had  for- 
merly been  in  the  railroad  service,  and  had 
almndoned  it  for  less  precarious  employment 
in  other  pursuits.  We  therefore  conclude  that 
the  court  did  not  err  in  refusing  the  instruc- 
tion offered  by  appellant  on  this  point 

It  is  also  claimed  that  the  appellee  was 
guilty  of  such  contributory  negligence  as  pre- 
cluded recovery,  for  the  reason  that  he  was 
standing  near  the  middle  of  the  car,  instead 
of  at  the  brake  on  the  front  end  of  the  car. 
There  seems  to  be  no  testimony  to  support 
this  contention.  The  only  witness  who  tes- 
tified on  the  point  testified  that  appellee  was 
in  his  proper  place.  Besides,  this  Is  a  ques- 
tion for  the  Jury,  and  was  fairly  submitted 
to  them  by  the  Instructions. 

Whilst  the  verdict  In  this  case  is  large, 
this  court  had  In  other  cases  refused  to  re- 
verse Judgments  equal  In  amount  for  similar 
Injuries  on  the  groimd  that  they  were  ex- 
cessive. 
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Upon  the  whole  case,  we  perceive  no  er- 
ror prejudicial  to  the  substantial  rights  of 
the  defendant,  and  the  Judgment  must  be 
iiftinned. 


iL\NHElMER  t.  HENDliRSON  BUIUDING 

&  LOAN  ASS'N'S  ASSIGNED. 

<Coiirt  of  Appeals  of  Kentucky.     March  S, 

1908.) 

BVILDIKQ    AND    LOAN    ASSOCIATIONS— INSOL- 
VKNCT— STOCKHOLDERS— CREDITORS. 

1.  The  fact  that  a  stockholder  iu  an  insolTeTit 
bvildlDg  and  loan  association  paid  in  advance 
a.11  premiums  and  dues  assessed  on  her  stock, 
or  uiat  she  gave  notice  of  withdrawal  before 
the  assignment,  could  not  alter  the  relation  of 
the  parties  as  fixed  by  the  law;  nor  could  the 
fact  that  her  claim  had  been  merged  into  a 
jndgmeut  change  her  status  as  a  stockholder, 
or  give  her  oreference  over  other  stockholders, 
but  the  only  effect  of  such  judgment  was  to  fix 
definitely  the  amount  on  which  she  would  be 
entitled  to  receive  her  pro  rata  after  the  debts 
were  paid. 

2.  Where  a  stockholder  in  an  insolvent  bnild- 
ing  and  loan  association  did  not  actually  loan 
it  any  mouey,  the  fact  that  the  amount  due  on 
her  stock  remained  iu  the  hands  of  the  asso- 
datioa,  after  demand  made  for  its  payment, 
and  nntil  the  assignment,  did  not  make  it  a  bor- 
rower of  the  money  so  as  to  entitle  her  to  a 
preference  over  other  stockholders,  bnt  she  re- 
mained a  stockholder  only. 

Appeal  from  clrcolt  conrt,  Henderson  conn- 
ty. 

"Not  to  be  otUcially  reported." 

Action  b7  Theresa  Manheimer  against  the 
Henderson  Building  &  Loan  Association's  As- 
signee. Judgment  for  defendant,  and  plaln- 
titt  appeals.    Afllnned. 

Teaman  &  Yeaman  and  J.  M.  Hartfleld, 
for  appellant    M.  Merritt,  for  appellee. 

SETTLE,  J.  On  April  26,  1901,  the  Hen- 
derson Building  &  Loan  Association,  of  Hen- 
derson, Ky.,  being  insolvent,  executed  a  deed 
of  assignment  to  the  appellee,  0.  G.  Henson, 
whereby  all  of  its  property  of  whatsoever 
kind  was  conveyed  to  blm,  In  trust  for  the 
inyment  of  Its  debts;  and  the  assignee  there- 
after, on  Api-U  26,  1901,  instituted  suit  in  the 
Henderson  circuit  court  for  a  settlement  of 
the  trust  The  appellant,  Theresa  Manhel- 
mer,  owned  eight  shares  of  the  stock  of  the 
association  mentioned,  of  $100  per  share,  up- 
on which  she  had  paid  to  the  association 
prior  to  Febmary,  1901,  the  entire  amount 
doe  thereon.  On  April  26,  1901— the  same 
day  on  which  appellee,  as  assignee  of  the 
association,  filed  his  suit  for  a  settlement  of 
its  affairs— appellant  brought  suit  In  the  same 
court  against  the  association  for  the  sum  and 
Interest  alleged  to  be  due  her  on  her  stock, 
and  which  it  was  claimed  by  her  the  asso- 
ciation had  recognized  as  due,  and  promised 
to  pay.  At  the  May  term,  1901,  of  the  court 
■he  obtained  a  Judgment  against  the  asso- 
ciation for  the  sum  of  $800  as  due  on  her 
stock,  with  Interest  from  February  28,  1901, 

f  1.  flee  BulMlDg  and  Loan  Anociatlont,  vol.  8, 
Cent.  Dig.  I  88. 


and  costs.  In  the  meantime  the  assignee  In 
his  suit  for  a  settlement  had  procured  an 
order  referring  his  case  to  the  master  com- 
missioner for  a  report  as  to  the  Indebtedness 
of  the  association,  and  appellant,  among  oth- 
ers, filed  her  claim  with  the  commissioner, 
which  was  in  the  form  of  a  copy  of  the  Judg- 
ment obtained  by  her,  accompanied  by  this 
statement:  "Claimant  filed  this  claim  as  bor- 
rowed money  by  the  association,  and  not  on 
account  of  shareholder;  the  within  money 
being  borrowed  by  the  said  association." 
Later  the  conunlssloner  filed  his  report, 
wherein  appellant's  claim  was  allowed,  not 
as  that  of  a  creditor,  but  a  stockholder.  Ap- 
pellant filed  exceptions  to  so  much  of  the  re- 
port as  refused  to  recognize  her  as  a  cred- 
itor, and  her  exceptions  were,  at  the  January 
term,  1902,  of  the  court,  overruled.  It  being 
adjudged  by  the  lower  court  that  appellant 
"stand  in  the  same  attitude  as  other  stock- 
holders of  said  association  until  Its  Indebt- 
edness Is  paid,"  and  from  that  Judgment  she 
prosecutes  this  appeal. 

We  find,  therefore,  that  the  only  qnestlon 
submitted  for  the  decision  of  this  court  ia 
whether  the  appellant  Is  a  creditor  or  stock- 
holder of  the  Henderson  Building  &  Loan 
Association.  Unfortunately  for  appellant's 
contention,  the  question  Involved  has  been 
too  frequently  settled  by  former  adjudica- 
tions of  this  court  to  admit  of  further  con- 
troversy. The  most  recent  deliverance  of 
this  court  on  the  question  Is  found  In  the 
case  of  Vinton  v.  Nat  Building  &  Loan  As- 
sociation (Ky.)  66  S.  W.  610,  in  which  It  was 
held  that  a  stockholder  in  a  building  and 
loan  company  is  not  entitled  to  credits  for 
stock  payments  made,  or  to  the  withdrawal 
value  of  the  stock,  where  same  remained 
with  the  company  unsettled  at  the  time  the 
company  became  insolvent  In  stating  the 
reasons  for  the  rule  mojitloned,  the  court  in 
the  case  supra,  say:  "In  Insolvent  concerns 
it  is  to  be  assumed  that  there  has  been  an 
impairment  of  the  capital  stock,  growing  out 
of  losses  in  the  conduct  of  the  business,  and 
the  value  of  the  stock  can  be  determined  on- 
ly when  the  losses  are  ascertained,  and  the 
funds  ready  for  distribution;  and  we  are  of 
ophilon  that  the  mere  date  of  an  application 
for  withdrawal  of  stock  presents  no  bar  to 
the  right  of  other  stockholders  to  insist, 
through  the  assignee  or  the  receiver,  upon 
the  subjection  of  payments  to  stock  account 
to  the  payment  of  proportionate  amounts  of 
the  losses  and  expenses  of  the  concern.  To 
hold  otherwise  would  be  to  lend  the  aid  of 
the  courts  to  the  placing  of  a  disproportion- 
ate part  of  this  burden  upon  the  borrowing 
member,  the  class  for  whose  benefit  the  law 
la  supposed  to  have  been  designed,  and  who, 
as  their  stock  Is  in  pledge  to  the  association, 
cannot  apply  for  Its  withdrawal.  So  long  as 
the  stock  payments  remain  In  the  hands  of 
the  association,  no  matter  what  the  date  of 
the  application  for  withdrawal,  they  remain 
subject  to  this  burden."    In  Reddlck  v.  Unit- 
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ed  States  B.  &  U  Association  (Ky.)  49  S.  W. 
1075,  It  was  held  that  a  member  of  a  build- 
ing and  loan  association,  by  giving  notice  of 
withdrawal  of  his  stock  before  assignment 
made  for  the  benefit  of  creditors  of  the  as- 
sociation, did  not,  under  the  law  goyemtng 
such  associations,  acquire  a  priority  In  the 
distribution  of  the  assets  of  the  association. 
The  following  additional  authorities  will  be 
found  to  fully  sustain  the  doctrine  announced 
by  the  cases  supra,  via.:  Forwood  v.  Eu- 
bank, Assignee  (Ky.)  50  S.  W.  2SQ;  Sumrall 
y.  Commercial  Building  Trust's  Assignee 
(Ky.)  50  S.  W.  C9,  44  L.  R.  A.  659;  Cook  on 
Stock  and  Stockholders,  section  12.  The  uni- 
form rule,  as  declared  In  all  of  the  foregoing 
authorities,  is  that,  after  the  assignment  of  a 
building  and  loan  association,  all  stockhold- 
ers are  upon  an  equal  footing.  The  fact  that 
appellant  paid  in  advance  all  premiums  and 
dues  assessed  upon  her  stock,  or  that  she 
gave  notice  of  withdi^awal  before  the  assign- 
ment, cannot  alter  the  relationship  of  the  par- 
ties as  fl^ced  by  the  law;  nor  does  the  fact 
that  ber  claim  has  been  merged  Into  a  judg- 
ment change  her  status  as  a  stockholder,  or 
give  her  preference  over  other  stockholders. 
The  only  efTect  of  the  Judgment  was  to  fix 
definitely  the  amount  upon  which  she  will  be 
entitled  to  receive  her  pro  rata  after  the 
debts  of  the  association  are  paid.  It  Is  not 
claimed  by  the  appellant  that  she  actually 
loaned  the  association  any  money,  and  the 
fact  that  the  amount  due  on  her  stock  re- 
mained in  the  bands  of  the  association  after 
demand  had  been  made  for  its  payment,  and 
until  the  assignment,  did  not  make  it  a  bor- 
rower of  the  money.  Therefore  the  written 
statement  accompanying  the  claim  filed  by 
ber  with  the  commissioner,  in  which  the  as- 
sociation was  denominated  a  borrower  of 
her  money,  Inaccurately  expressed  the  rela- 
tionship of  the  parties.  She  still  remained 
and  was  only  a  stockholder;  nothing  more. 

We  are  of  the  opinion  that  the  lower  court 
did  not  err  in  overruling  appellant's  excep- 
tions to  the  commissioner's  report,  and  the 
judgment  is  therefore  afflrmed. 


CITY  OP   CAMPBEI.LSBURG  v.   OHB- 
WAL/r. 

(Court  of  Appeals  of  Kentucky.      Feb.  20, 
1003.) 

INTOXICATING  UQUORS— WRONGFUL.  SALiES— 
POSSBSSOR  OP  PREMISES— LIABILITY— CITT 
ORDINANCE— VALIDITY— BILL  OF  RIGHTS. 

1.  A  cit^  ordinance  provided  that  any  person 
in  possession  of  premises  in  the  city  on  which 
liquor  is  sold,  disposed  of,  obtained,  or  furnish- 
ed, in  violation  or  evasion  of  law,  by  any  trick 
or  method  whatever,  on  conviction  shall  be 
fined,  etc.,  for  each  time  such  liquor  is  sold, 
disposed  of,  or  furnished  in  violntion  or  evasion 
of  law.  Held,  that  since  such  ordinance  makes 
the  person  in  possession  of  premises  responsible 
for  an  act  not  committed  by  him  and  which  he 
bad  no  intention  to  commit,  and  to  a  prosecu- 
tion for  which  be  could  make  no  defense,  it  was 
in  violation  of  Bill  of  Rights,  f  2,  prohibiting 


the  exercise  of  absolote  or  arbitrary  power  over 
the  liberty  and  property  of  citizens. 
Hobson.  O'Rear,  and  Settle,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Taylor  county 

"Not  to  be  oflJclally  reported." 

Action  by  the  city  of  Campbellsburg 
against  Jacob  Odewalt  to  recover  a  fine  for 
violation  of  city  ordinance.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  ap- 
peals.   Afiirmed. 

H.  W.  Rives  and  H.  O.  Wood,  for  appel- 
lant 

PAYNTER,  J.  The  appellee  was  arrested 
under  a  warrant  which  charged  that  "on  the 
22d  day  of  September,  1900,  In  the  county 
aforesaid,  the  said  Jacob  Odewalt  was  there 
and  then  in  possession  of  premises  on  which 
liquor  was  sold  to  one  Thomas  6.  Newton, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided."  It  was  based  up- 
on an  ordinance  which  reads  as  follows: 
"Be  it  enacted  by  the  board  of  council  for 
the  city  of  CampbellsvlUe,  Ky.:  That  any 
person  in  possession  of  the  premises  in  the 
city  of  Oampbellsvilie,  Ky.,  on  which  liquor 
is  sold,  disposed  of,  obtained  or  furnished 
In  violation  or  evasion  of  law  by  any  trick 
or  method  whatever  on  conviction  shall  be 
fined  not  less  than  twenty  dollars  ($20.00) 
nor  more  than  one  hundred  dollars  ($100.00) 
for  each  offense,  and  each  time  such  liquor  is 
sold,  disposed  of  or  furnished  in  violation 
or  evasion  of  law  is  a  separate  offense." 
The  ordinance  does  not  denounce  a  penalty 
for  selling  liquor  in  violation  of  law.  The 
warrant  was  obtained  upon  the  affidavit  of 
Thos.  Q.  Newton,  the  party  to  whom  It  is 
alleged  the  liquor  was  unlawfully  sold.  It 
does  not  charge  the  appellee  with  selling  liq- 
uor, but  the  charge  is  that  "said  Jacob  Ode- 
walt was  then  and  there  in  possession  of  the 
premises  on  which  the  liquor  was  sold." 
The  evidence  oCTered  is  to  the  effect  tliat 
Newton,  in  a  back  room  of  the  appellee's 
store,  bought  from  an  unknown  party  some 
whisky  and  beer.  There  was  no  evidence 
showing  that  the  party  from  whom  Newton 
bought  it  had  any  connection  whatever  with 
the  appellee  in  a  business  way  or  otherwise, 
or  that  the  appellee  even  knew  him.  or  that 
he  had  ever  been  in  the  store  previous  to 
or  since  that  time.  The  court  below  gave  a 
peremptory  instruction  to  the  Jury  to  find 
for  the  appellee,  which  was  accordingly 
done.  The  case  is  not  briefed  by  counsel 
for  appellee,  but  in  the  brief  for  appellant  it 
is  stated  that  the  court  sustained  the  mo- 
tion for  peremptory  instruction  upon  the 
ground  that  the  ordinance  in  question  was 
unconstitutional.  This  Is  a  most  unusual  or- 
dinance. It  makes  the  party  in  possession 
of  the  premises  responsible  for  an  act  that 
he  never  had  an  Intention  to  commit;  for  an 
act  that  he  did  not  do  himself;  for  an  act 
that  might  have  been  done  by  another,  nol 
In  his  presence,  but  without  his  knowledge 
or  consent     No  presumption  of  innocence 
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can  be  Indulged;  no  defense  can  be  made 
to  the  prosecution,  although  he  may  not 
have  had  an  Intention  to  commit  the  offense, 
although  he  never  was  guilty  of  an  act  In 
violation  of  law,  and  although  he  had  no 
knowledge  that  others  were  engaged  In  the 
violation  of  law  upon  hia  premises.  Under 
this  ordinance  parties  could  enter  upon  the 
yard  of  a  dtlzen  at  midnight,  when  he  was 
asleep,  sell  liquor  in  Tlolatlon  of  law,  and 
In  consequence  of  which  a  fine  could  be  Im- 
posed upon  the  party  In  possession  of  the 
premises.  A  practical  illustration  of  what 
might  be  done  under  the  ordinance  Is  fur- 
nished by  this  case.  Newton  testified  that 
be  bought  It  from  a  party  unknown  to  him. 
He  then  swore  out  a  warrant  for  the  appel- 
lee. Appellee  cannot  contradict  Newton,  be- 
cause he  fails  to  give  the  name  of  the  al- 
leged seller.  If  the  ordinance  Is  valid,  ai>- 
pellee  must  suffer  the  Imposition  of  the  fine 
with  practically  a  denial  of  the  right  to  de- 
fend himself  against  the  charge.  If  a  legis- 
lature or  common  council  of  a  municipality 
can  enact  such  a  law  as  this,  and  it  is  valid, 
they  could  enact  a  law  which  would  compel 
an  occupant  of  premises  to  pay  all  kinds 
of  fines  and  submit  to  all  kinds  of  impris- 
onment for  all  kinds  of  offenses  which  might 
be  committed  upon  his  premises  without  his 
knowledge  or  consent.  While  a  zeal  to  pun- 
ish persons  who  sell  liquor  in  violation  of 
law  is  commendable,  .vet  It  must  be  confined 
to  the  enactment  and  enforcement  of  laws 
which  do  not  arbitrarily  deprive  citizens  of 
their  liberty  and  property.  Section  2  of  the 
Bill  of  Rights  reads  as  follows:  "Absolute 
nnd  arbitrary  power  over  the  lives,  liberty 
and  property  of  freemen  erists  nowhere  In  a 
republic,  not  even  In  the  largest  majority." 
We  cannot  conceive  of  a  greater  attempt  at 
the  exercise  of  arbitrary  power  than  In  the 
enactment  of  the  ordinance  In  question.  Vn- 
der  that  ordinance  a  citizen's  liberty  and 
property  can  be  taken,  although  he  has  done 
no  act  In  violation  of  law,  or  even  bad  an 
Intention  to  do  so.  The  exercise  of  the  same 
nrbltmry  power  might  deprive  a  citizen  of 
his  life,  because,  if  this  ordinance  is  valid, 
a  law  might  be  enacted  of  the  same  char^ 
acter  that  would  deprive  one  of  his  life,  al- 
though he  was  not  present,  and  although 
be  did  not  commit  a  wrongful  act,  or  have 
any  knowledge  that  one  was  about  to  be 
committed.  The  ordinance  in  question  Is 
quite  different  from  one  which  would  Im- 
pose a  fine  upon  one  In  possession  of  prem- 
ises for  suffering  or  permitting  liquor  to  be 
sold  thereon.  To  Interpolate  words  to  de- 
scribe that  offense  would  be,  In  effect,  adopt- 
ing a  new  ordinance.  The  offense  under 
such  an  ordinance  would  not  be  for  being  In 
possession  of  premises  upon  which  the 
wrongful  act  was  committed,  but  for  the  act 
of  suffering  or  permitting  the  wrongful  act 
of  another  to  take  place  on  his  premises. 
Such  a  a  ordinance  would  denounce  a  penal- 
ty for  an  act  which  the  ordinance  declared 


to  be  wrong,  while  the  ordinance  in  question 
In  effect  makes  one  guilty  of  the  wrongful 
act  of  another.  Our  opinion  is  that  the  or- 
dinance In  question  Is  unconstitutional. 

It  is  suggested  that  the  peremptory  in- 
struction should  not  have  gone,  as  the  proof 
tended  to  show  that  appellee  was  In  posses- 
sion when  the  selling  took  place,  and  there- 
fore the  burden  shifted  to  him  to  show  that 
ho  had  no  knowledge  of  It  The  ordinance 
was  not  enacted  as  a  rule  of  evidence,  and 
to  determine  Its  effect,  but  to  define  an  of- 
fense. If  it  were  proper  to  interpret  the 
ordinance  In  question  as  we  would  one  that 
compiled  with  the  constitutional  require- 
ments, then  the  peremptory  instruction  should 
have  gone,  because  the  evidence  detailing 
the  circumstances  under  which  it  was  sold 
would  rebut  the  charge  that  he  suffered  and 
permitted  it  to  be  sold.  Bishop  on  Statutory 
Crimes,  section  182,  reads  as  follows:  "A 
statute  will  not  generally  make  an  act  crim- 
inal, however  broad  may  be  Its  language, 
unless  the  offender's  Intent  concurs  with  his 
act,  because  the  common  law  does  not. 
Hence  what  is  done  from  overwhelming  ne- 
cessity is  construed  as  not  violating  a  statute, 
however  contrary  to  its  general  terms.  And 
one  who,  while  careful  and  circumspect,  is 
led  into  a  mistake  of  facts,  and,  doing  what 
would  be  In  no  way  reprehensible  were  they 
what  he  supposes  them  to  be,  commits  what, 
under  the  real  facts,  is  a  violation  of  a  crim- 
inal statute,  is  gui:  /  of  no  crime,  because 
such  is  the  rule  of  the  common  law,  and  In 
construction  it  restricts  the  statute.  Yet  In 
some  Instances  of  this  sort  he  incurs  a  dvll 
liability."  It  Is  suggested  that  to  follow  the 
doctrine  of  this  section  would  lead  us  to 
hold  the  ordinance  valid.  It  Is  difllcult  to 
see  what  this  has  to  do  with  the  case  under 
consideration.  The  first  part  of  It  Is  to  the 
effect  that  at  common  law  It  was  essential 
to  show  the  Intent  of  the  alleged  offender, 
and  that  statutes  do  not  generally  make  a 
criminal  offense,  unless  the  offender's  Intent 
concurs  with  his  act  To  enforce  the  ordi- 
nance in  question  it  is  necessary  to  interpo- 
late words  describing  an  act  for  which  a 
party  may  be  prosecuted,  as  well  as  an  In- 
tention to  commit  It  In  the  next  clause  of 
the  section  It  Is  stated  that,  where  an  act  Is 
the  result  of  "overwhelming  necessity,"  It 
is  construed  as  not  violating  a  statute,  how- 
over  contrary  to  Its  general  terms.  This  Is 
not  a  case  for  the  application  of  such  a  prin- 
ciple, because  It  la  not  contended  that  any 
act  was  done  in  this  case  as  the  result  of  . 
"overwhelming  necessity."  Again,  the  sec- 
tion says,  "And  one  who,  while  careful  and 
circumspect  Is  led  Into  a  mistake  of  facts, 
and,  doing  what  would  be  In  no  way  repre- 
hensible were  they  what  he  supposes  them 
to  be,  commits  what,  under  the  real  facts, 
is  a  violation  of  a  criminal  statute.  Is  guilty 
of  no  crime."  We  are  wholly  unable  to  see 
the  remotest  application  that  this  principle 
has  to  the  case  under  consideration.    There 
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Is  no  evidence  here  that  the  appellee  was 
led  to  do  an  act  as  the  result  of  a  mistake  of 
facts. 

It  Is  suggested  that  certain  rules  of  In- 
terpretation, If  followed,  would  lead  to  the 
holding  of  the  ordinance  In  question  as  valid. 
One  of  these  rules  Is  that  every  statute  ought 
to  be  expounded  not  according  to  the  letter, 
but  according  to  the  meaning;  and  another 
is  that  every  interpretation  which  leads  to  an 
absurdity  ought  to  be  rejected;  and,  again, 
that  a  law  ought  to  be  interpreted  In  such 
manner  as  that  it  may  have  efTect,  and  not 
be  vain  and  Illusive.  There  Is  no  occasion 
for, the  application  of  the  flrst  rule  of  Inter- 
pretation mentioned,  because  we  have  inter- 
preted the  statute  according  to  its  letter  and 
spirit,  and  condemn  It  because  in  its  spirit 
and  letter  it  Is  violative  of  the  Constitution. 
This  is  no  occasion  for  the  application  of  the 
second  rule,  because  the  interpretation  we 
have  given  the  ordinance  does  not  lead  to  an 
absurdity.  If  it  is  enforced  according  to  the 
word  and  spirit,  it  would  be  neither  vain  nor 
illusive,  but  it  would  be  so  drastic  and  ef- 
fective as  to  deprive  the  citizen  of  his  lib- 
erty and  property.  Again,  it  has  been  sug- 
gested that  the  reason  of  an  enactment  must 
enter  Into  Its  interpretation,  and  that  a  case 
within  the  letter,  but  not  within  the  spirit, 
of  a  statute,  is  not  embraced  by  it.  This  Is 
not  a  case  for  the  application  of  that  rule, 
because  the  party  was  In  possession  of  the 
premises  when  the  sale  took  place,  and,  If 
it  is  an  offense,  it  is  not  only  within  the  let- 
ter, but  within  the  spirit,  of  the  ordinance. 
Section  460,  Ky.  St,  provides  that  "all  words 
and  phrases  shall  be  construed  and  under- 
stood according  to  the  common  and  approved 
usage  of  language."  There  Is  no  question  as 
to  the  words  and  spirit  of  the  ordinance.  No 
word  Is  used  of  doubtful  Import,  and  no 
phrase  is  employed  of  uncertain   meaning. 

The  logic  of  those  who  oppose  the  views 
herein  expressed  is  to  have  the  court  enact 
an  ordinance  that  would  not  be  subject  to  a 
constitutional  objection,  give  it  a  retroactive 
effect,  and  declare  the  appellee  has  violated 
It.  The  business  of  the  court  is  to  interpret, 
not  enact,  laws. 

The  judgment  Is  affirmed. 

HOBSON,  J.  (dissenting).  The  by-law  be- 
fore us  in  this  case  Is  taken  from  section 
2572,  Ky.  St.,  which  is  in  these  words:  "The 
person  In  possession  of  the  premises  on  which 
liquor  is  sold,  disposed  of,  obtained,  or  fur- 
nished In  violation  or  evasion  of  law  by  any 
trick  or  method  whatever  on  conviction  shall 
be  fined  not  less  than  twenty  nor  more  than 
one  hundred  dollars  tor  each  offense,  and 
each  time  such  liquor  is  sold,  disposed  of  or 
furnished  in  violation  or  evasion  of  law  shall 
be  deemed  a  separate  offense  under  this  act 
against  the  person  In  possession  of  the  prem- 
ises on  which  said  liquor  Is  obtained,  fur- 
nished or  disposed  of."  The  by-law,  merely 
following  the  statute.  Is  not  void,  unless  the 


statute  la  also  Invalid;    for  it  cannot,   of 

course,  be  maintained  that  the  town  au- 
thorities could  not  make  a  by-law  similar  to 
the  statute,  to  secure  its  better  enforcement 
It  is  said  that  the  language  used  Is  broad 
enough  to  make  the  owner  of  the  premises 
guilty  criminally  If  a  tramp  walking  by 
should  step  off  the  highway  and  sell  whisky 
on  his  land,  and  other  similar  Illustrations  are 
given.  But  the  statute  requires  no  such 
rigorous  construction.  It  will  be  observed 
tliat  the  statute  uses  the  words,  "in  violation 
or  evasion  of  law";  also  the  words,  "under 
this  act."  The  act  was  approved  February 
24,  ISQi,  and  is  entlUed  "An  act  to  punish 
the  violation  and  evasion  of  the  laws  of  this 
commonwealth  In  relation  to  the  regulation 
of  the  sale  of  spirituous,  vinous  or  malt  liq- 
uors." See  Acts  1884,  p.  33.  Every  section 
of  the  act  strikes  at  tricks,  subterfuges,  or 
devices  for  the  evasion  of  the  laws  against 
liquor  selling.  The  Legislature  knew  that  In 
local  option  communities  blind  tigers  were 
frequently  run  by  Irresponsible  persons,  here 
to-day  and  gone  to-morrow;  while  the  owner 
of  the  property  could  be  more  easily  found; 
and  the  purpose  was  to  prevent  the  evasion 
of  the  law.  The  statute  was  aimed  .at  those 
who  evaded  the  law,  and  not  at  those  whose 
premises  might  be  used  for  a  moment  by 
some  tramp  without  their  knowledge.  This 
construction  not  only  harmonizes  the  section 
quoted  with  the  general  intent  of  the  act  an 
shown  by  its  title  and  other  provisions,  but  is 
In  accord  with  the  principles  of  common  law. 
In  Bishop  on  Statutory  Crimes,  section  132, 
it  is  said:  "A  statute  will  not  goierally 
make  an  act  criminal,  however  broad  may  be 
its  lang^uage,  unless  the  offender's  Intent  con- 
curs with  his  act  because  the  common  law 
does  not.  Hence  what  Is  done  from  over- 
whelming pecessity  is  construed  as  not  vio- 
lating a  statute,  however  contrary  to  its  gen- 
eral terms.  And  one  who,  while  careful  and 
circumspect.  Is  led  into  a  mistake  of  facts, 
and,  doing  what  would  be  In  no  way  repre- 
hensible were  they  what  he  supposes  them  to 
be,  commits  what,  under  the  real  facts,  is  a 
violation  of  a  criminal  statute,  is  g^uilty  of  no 
crime,  because  such  is  the  rule  of  the  com- 
mon law,  and  in  construction  It  restricts  the 
statute.  Tet  In  some  instances  of  this  sort 
he  incurs  a  civil  liability."  In  Bailey  v. 
Commonwealth,  74  Ky.  691,  this  court  said: 
"Words  In  a  statute  were  always  to  be  un- 
derstood according  to  the  approved  use  of 
language.  But  there  are  other  rules  of  con- 
struction of  equal  dignity  and  Importance, 
which  must  not  be  overlooked,  and  which, 
although  not  incorporated  in  our  Statutes,  are 
as  binding  upon  the  court  as  if  embodied  in 
It  One  of  these  rules  is  that  every  statute 
ought  to  be  expounded,  not  according  to  the 
letter,  but  according  to  the  meaning;  and 
another,  that  every  Interpretation  that  leads 
to  an  absurdity  ought  to  be  rejected;  and 
still  another,  that  a  law  ought  to  be  inter- 
preted in  such  manner  aa  that  it  may  have 
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effftct,  and  not  be  found  vain  and  illuslTe." 
Following  this  principle,  It  has  been  held  that 
the  reason  of  an  enactment  must  enter  Into 
its  interpretation,  and  that  a  case  within  the 
letter,  but  not  within  the  spirit,  of  a  statute, 
is  not  embraced  by  It.  Brown  t.  Thompson, 
77  Ky.  538,  29  Am.  Rep.  416.  And  to  sus- 
tain a  statute,  and  give  It  effect,  the  court 
read  the  statute  as  though  the  word  "width" 
was  the  word  "deptb."  Bird  ▼.  Commission- 
ers. 95  Ky.  195,  24  S.  W.  118.  The  case  be- 
fore us  does  not  require  us  to  go  further  than 
the  common-law  rule  quoted  above  from 
Bishop  on  Statutory  Crimes.  The  Legisla- 
ture had  in  mind  evasions  of  the  liquor  laws, 
and  was  aiming  to  punish  those  who  evaded 
tliein.  Where  the  liquor  Is  sold  on  the  prem- 
ises of  another,  without  his  knowledge  or 
cousent,  or  under  circumstances  beyond  bis 
control,  or  not  reasonably  to  be  anticipated 
by  him,  be  Is  not  to  be  punished.  This  gives 
the  statute  a  fair  effect  It  remedies  the 
evils  the  Legislature  had  in  mind,  and  it  Is 
the  duty  of  the  court.  If  It  can  do  so,  to 
enforce  the  legislative  will,  and  not  render 
the  statute  vain  and  illusive.  By  section 
IISO,  Ey.  St.,  a  person  convicted  a  second 
time  of  felony  shall  be  conflned  in  the  pen- 
itentiary not  less  than  double  the  time  of 
the  first  conviction,  and  If  convicted  a  third 
time,  during  his  life.  Yet  under  this  statute 
It  was  held  that  the  increased  penalties  only 
applied  to  offenses  committed  after  the  for- 
mer conviction.  Brown  v.  Commonwealth, 
100  Ky.  127,  37  S.  W.  496.  In  holding  this 
the  court  had  only  to  guide  it  the  legislative 
intent,  without  any  expressions  In  the  stat- 
ute indicating  It  The  case  here  is  much 
stronger,  for  the  phraseology  of  the  statute, 
as  well  as  Its  title,  shows  that  the  Legisla- 
ture was  aiming  at  only  evasions  of  the  law. 
It  has  l>een  held  a  violation  of  the  statute  to 
carry  a  pistol  concealed  In  a  valise;  but  if  a 
Iierson.  walking  with  a  friend,  carried  his 
rnllse  for  bim,  not  knowing  there  was  a  pis- 
tol in  It,  he  would  clearly  not  come  within 
tlie  purpose  of  the  statute  against  carrying 
concealed  deadly  weapons.  Similar  Illustra- 
tions may  be  given  as  to  nearly  all  the  stat- 
iitra  declaring  certain  specific  acts  misde- 
nieanors.  To  say  that  the  principle  stated  by 
Bishop  applies  to  acts  done  by  the  defendant, 
but  not  to  a  case  like  this.  Is  to  Ignore  the 
principle  on  which  the  rule  rests;  which  is 
that  there  Is  at  common  law  no  criminality 
where  the  defendant  acts  Innocently,  and 
tliere  is  no  fault  on  his  part,  actual  or  con- 
•tmctiTe. 

The  evidence  in  this  case  proved  the  facts 
«et  out  in  the  statute,  and  therefore  made 
out  n  prima  facie  case  against  the  defend- 
ant It  was  one  of  those  cases  within  the 
Iftter,  but  not  within  the  spirit,  of  the  stat- 
ute, as  above  indicated.  The  burden  of 
proof  was  on  the  defendant  to  show  it,  and 
the  court  should  not,  therefore,  have  in- 
structed the  Jury  peremptorily  to  find  for 
tlie    defendant     In    Bishop    on    Statutory 


Crimes,  section  1022,  it  is  said:  "Where  the 
statute  Is  silent  as  to  the  defendant's  Intent 
or  knowledge,  the  indictment  need  not  al- 
lege, or  the  government's  evidence  show, 
that  he  knew  the  facts.  His  being  misled 
concerning  It  Is  matter  for  him  to  set  up  in 
defense  and  prove."  A  number  of  authori- 
ties from  other  states  are  cited  in  support  of 
this  principle,  and  there  are  many  familiar 
illustrations  of  it.  A  mistake  of  the  person 
or  ignorance  of  a  subsisting  marriage  will, 
under  some  circumstances,  be  a  defense  to 
an  Indictment  for  adultery;  but  such  things 
need  not  be  anticipated  by  the  state,  and 
must  be  shown  by  the  defendant  The  same 
Is  true  of  the  crime  of  Incest,  where  the 
defendant  may  show  ignorance  of  the  rela- 
tionship in  defense.  There  being  no  proof 
here  rebutting  the  prima  facie  case  made 
out  by  the  state,  the  court  should,  In  my 
Judgment,  have  submitted  it  to  the  jury. 
The  question  is  not,  therefore,  presented  how 
far  the  LiCglslature,  in  the  exercise  of  the 
police  power,  may,  by  small  and  reasonable 
penalties,  provide  for  those  things  which 
tend  to  the  repression  of  violations  of  law, 
as,  in  Its  discretion,  the  exigencies  of  the 
case  require.  See  Purnell  v.  Mann,  105  Ky. 
87,  48  8.  W.  407,  49  S.  W.  346,  60  S.  W. 
264.  Of  course,  it  is  conceded  'that  excessive 
fines  and  cruel  punishment  cannot  be  In- 
flicted. Const  S  17.  I  therefore  dissent 
from  the  Judgment  of  the  court 

O'RBAR,  J.,  concurs  in  this  dissent 
SETTLE,  J.,  concurs  in  so  much  of  it  as  con- 
strues the  statute  to  cover  only  evasions  of 
the  hiw,  but  is  of  the  opinion  that  the  bxa- 
den  of  proof  in  such  cases  as  this  Is  upon 
the  commonwealtb  to  show  that  the  sale  of 
spirituous  liquor  was  made  with  the  knowl- 
edge or  acquiescence  of  the  defendant;  and, 
ttrnt  fact  not  having  been  shown  on  the  trial, 
the  lower  court  did  not  err  In  granting  the 
peremptory  Instruction  In  his  favor. 


BLEWETT  V.  SPRAGUB  et  al. 

(Court  of  Appeals  of   Kentucky.     March  4, 
1903.) 

ATTACHHBNT-OROUNDS  FOR  ISSUINO-FRAUD< 
DLKNT  DISPOSITION  OP  PROPERTY. 

1.  Testimony  that  B.,  against  whom  A.  had 
instituted  a  suit  for  damages,  had  told  a  thir.i 
party,  a  few  days  before  A.  sued  out  his  writ 
of  attachmeut,  that  he  was  in  trouble,  and  want- 
ed to  dispose  of  his  property,  etc.,  together  with 
B.'s  admission  that,  it  he  could  have  sold  the 
property  and  got  the  money  for  it.  he  would 
not  have  paid  A.  anything,  as  he  did  not  con- 
sider his  claim  a  iast  one,  showed  that  B.  was 
endeavoring  to  defeat  any  judgment  which 
might  be  obtained  against  bim,  and  warranted 
the  Issuing  of  the  attachment. 

Appeal  from  circuit  court,  Marshall  county. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  ngalnst  John 
A.  Sprague  and  others.  Judgment  rendered 
fixing  the  rights  of  the  various  parties,  and, 
among  other  things,  discharging  an  attach- 
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ment  lerled  on  the  land  of  Sprague  by  V.  H. 
Blewett,  and  tbe  latter  appeals.    Reversed. 

Greer  &  Reed,  Reed  Greer,  and  Oliver  & 
Reed,  for  appellant 

BURNAM,  0.  J.  On  the  22d  day  of  July, 
1S99,  the  appellant,  Vernon  H.  Blewett,  sued 
the  appellee  J.  A.  Sprague  In  the  Marshall 
circuit  court,  for  $2,000  damages  for  mali- 
ciously cutting  him  vrlth  a  knife.  On  the  2d 
day  of  August  an  attachment  Issued  on  the 
amended  petition  of  the  plaintiff  against  the 
property  of  the  defendant  on  the  ground  that 
he  was  about  to  sell  and  dispose  of  his  prop- 
erty with  the  fraudulent  Intent  to  cheat,  hin- 
der, and  delay  his  creditors,  and  especially 
the  appellant,  which  was  on  the  same  day 
levied  by  the  sheriff  of  Marshall  county  upon 
a  tract  of  land  belonging  to  the  defendant. 
This  suit  was  terminated  in  a  Judgment  In 
favor  of  the  plaintiff  for  ?250.  The  grand 
Jury  of  Marshall  county  in  the  meantime  in- 
dicted the  defendant  Sprague  for  maliciously 
cutting  and  wounding  the  plaintiff  with  the 
Intent  to  IciU  him.  This  prosecution  resulted 
in  a  verdict  and  Judgment  against  the  defend- 
ant for  $500.  On  the  3d  day  of  August,  1899, 
Spmgue  and  wife  executed  a  mortgage  to  W. 
S.  Bishop  and  John  K.  HendrlclLS  upon  the 
same  tract  of  -  land  to  secure  the  payment 
to  them  of  fees  amounting  to  $300,  and  on 
the  20th  day  of  March,  1900,  they  executed 
to  tbe  same  parties  a  second  mortgage  upon 
the  same  tract  of  land  to  protect  them,  as  his 
seciwitles  upon  an  appeal  bond  superseding 
the  $600  Judgment  assessed  against  him  In 
the  commonwealth  proceeding,  with  interest 
and  cost.  The  Judgment  in  tbe  common- 
wealth case  was  affirmed  by  this  court  on  the 
Ist  day  of  September,  1900.  See  58  S.  W. 
430.  After  tbe  mandate  of  this  court  was 
filed  In  the  Marshall  circuit  court,  a  suit  was 
instituted  in  the  name  of  the  commonwealth 
against  the  appellant,  Sprague  and  wife,  and 
W.  S.  Bishop  and  John  K.  Hendricks,  setting 
out  the  facts  recited  above,  and  asking  that 
It  be  subrogated  to  the  rights  and  Interest 
of  Bisliop  and  Hendricks  in  the  mortgage 
made  to  them,  and  for  a  sale  of  enough  of 
the  land  to  pay  theh:  Judgment.  The  defend- 
ants Bishop  and  Hendricks  filed  an  answer, 
in  which  they  concur  In  the  prayer  of  the 
petition,  and  ask  that  the  land  he  sold  to  pay 
not  only  the  debt  due  the  commonwealth,  but 
also  their  fees  of  $300.  In  this  proceeding 
the  appellant,  Blewett,  also  set  up  his  Judg- 
ment In  the  damage  suit,  and  claimed  a  prior 
lien  upon  the  land  by  reason  of  the  levy  of 
bis  attachment  Upon  the  trial  of  these  ac- 
tions the  commonwealth  and  the  assignee  of 
Bishop  and  Hendricks  were  adjudged  liens 
on  the  land,  and  a  Judgment  entered  for  its 
sale.  But  the  trial  court  discharged  the  at- 
tachment of  the  appellant  Blewett  and  held 
that  he  had  no  lien  by  virtue  thereof,  and 
Blewett  appeals. 

The  only  question  Involved  upon  the  appeal 
Is  the  Judgment  of  the  circuit  court  dischar- 


ging appellant's  attachment  Upon  tbe  trial 
of  this  question  L.  W.  Craig  testifled  that  on 
July  28th  the  appellee  Sprague  came  to  his 
house,  and  told  him  that  he  had  gottoi  Into 
trouble,  and  he  wanted  to  sell  out  and  leave 
the  country;  and  promised  him  that  if  be 
would  find  a  purchaser  for  his  land  and  crops, 
he  would  pay  him  well  for  it;  and  that  on 
the  2d  day  of  August  1899,  he  tried  to  sell 
the  land  and  crops  to  various  parties  un- 
der this  employment  And  N.  E.  Williams 
testifled  that  on  the  2d  day  of  August  1S99 
—the  same  day  on  which  the  attachment  was 
sued  out— Craig  proposed  to  sell  him  the  land 
and  all  the  crops  belonging  to  the  appellee 
for  $2,200,  representing  that  he  could  sell  the 
farm  for  $2,000,  and  the  crops  were  worth 
$500,  and  that  they  would  divide  the  profits. 
Substantially  the  same  facts  were  testified  to 
by  Walters  and  Palmer,  and  the  defendant 
Sprague  admits  that  U  he  could  have  sold 
his  land  and  got  the  money  for  It  he  would 
not  have  paid  the  plaintiff  anything,  unless 
he.  had  been  compelled  to  at  tbe  end  of  the 
law,  as  he  did  not  consider  his  claim  a  Just 
one.  In  our  opinion,  this  testimony  clearly 
shows  that  defendant  had  determined  to  sell 
and  dispose  of  his  property,  and  was  endeav- 
oring to  do  80  prior  to  the  issuing  of  the  at- 
tachment for  the  express  purpose  of  defeat- 
ing any  Judgment  which  might  be  recovered 
against  him  In  the  suit  which  had  been  in- 
stituted by  the  appellant  The  mortgages  to 
Bishop  and  Hendricks  were  made  subsequent 
to  his  attachment  and  to  tbe  extent  that 
they  covered  property  liable  to  execution 
were  subordinate  to  appellant's  Hen,  acquired 
by  virtue  of  the  levy  of  his  attachment  The 
mortgage  to  Bishop  and  Hendriclis  covered 
tbe  homestead,  and  appellant  acquired  no  lion 
upon  It  by  the  levy  of  his  attachment  and 
was  not  therefore,  prejudiced  by  the  Judg- 
ment in  so  far  as  the  state  was  adjudged  a 
lien  thereon,  but  had  a  prior  lien  upon  tbe 
land  levied  on  in  excess  of  the  bomestead. 

For  reasons  Indicated,  tbe  Judgment  Is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

STOKET  et  al.  v.  FIRST  KAT.  BANK  OF 
LOUISVILLE  et  al. 

(Court  of  Appeals  of  Keutncky.      Feb.  27. 
1903.) 

WITNESSES— COMPBTBNCT— HANDWRITING 
—COMPARISON— INCONSISTENT  PLEAS. 

1.  Pleas  Of  non  est  factum  and  no  considera- 
tion for  the  notes  sued  on  are  not  Inconsistent 

2.  Civ.  Code  Prac.  §  006,  subd.  2,  providing 
that  no  person  shall  testif.v  for  himself  con- 
cernine  any  transnction  with  one  who  is  dead, 
precludes  a  stockholder  in  a  corporation  from 
testif.vinK  relative  to  transactions  between  the 
corporation  and  a  decedent. 

3.  Where  appellees  had  suCBcient  opportunity 
to  investigate  the  genuineness  of  the  signatures 
produced  by  appellants  for  comparison  with  a 
aisputed  signiiture.  it  was  unnecessary  for  ap- 
pellants to  prove  tlieir  genuineness  to  the  satis- 

1 1.  8m  Bills  and  Notes,  ToL  7,  Ceat  Dig.  |  1£0S. 
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faction  of  the  court,  as  required  by  Civ.  Code 
Prac.  {  604,  as  amended  in  1886. 

4.  It  iraji  mmecessary  for  appellants  to  give 
the  notice  of  the  intended  production  of  the  sig* 
natores  required  by  the  statute. 

Appeal  from  circuit  court  Fleming  county. 

"Not  to  be  officially  reported." 

Action  by  Newton  Story,  executor,  against 
tlie  First  National  Bank  of  LoulsTlUe,  the 
LoulsYille  Banking  Company,-  and  otJhera. 
Judgment  in  favor  of  tbe  defendants  named, 
and  Ben  Storey  and  others  appeal.    Beversed. 

J.  D.  Pumphrey  and  B.  8.  Grannls,  for  ap- 
pellants.   Bamett  &  Barnett,  for  appelleea. 

NUNN,  J.  In  the  year  1898,  Meshack  Sto- 
rey, a  citizen  of  the  county  of  Fleming,  in 
this  state,  died  testate,  and  named  Newton 
Storey  as  bis  executor.  It  appears  that  Me- 
shack Stor^  had  considerable  property,  and 
owed  many  debts,  at  the  time  of  his  death. 
Uls  executor,  Newton  Storey,  filed  an  action 
in  the  Fleming  circuit  court  for  the  purpose 
of  settling  bis  estate,  making  the  heirs  and 
many  of  his  creditors  defendants.  The  appel- 
lees tbe  First  National  Bank  of  Louisville 
and  the  LoulsvUle  Banking  Company  of 
LoulSTllle,  Ky.,  filed  their  separate  answers, 
making  them  their  cross-petitions  against  the 
executor.  The  executor  filed  reply  to  these 
separate  Answers  and  cross-petitions,  and 
pleaded  non  est  factum  and  no  consideration 
to  each  and  all  the  notes  set  up  in  appellees' 
pleadings.  Appellees  contend  that  these  pleas 
are  inconsistent,  but  this  court  has  decided 
in  several  cases  that  they  are  not  inconsist- 
ent. On  motion  of  appellants,  tbe  lower 
court  directed  an  issue  out  of  chancery.  A 
jury  was  impaneled,  the  evidence  heard,  and 
the  court,  upon  motion  of  appellees,  gave  the 
Jury  a  peremptory  instruction  to  find  for 
them.  The  jury  returned  a  verdict  In  accord- 
ance with  said  Instruction,  and  judgment 
was  rendered  thereon.  The  appellants  filed 
reasons  and  made  a  motion  for  a  new  trial. 
The  court  overruled  same,  appellants  taking 
all  proper  exceptions,  and  the  case  is  here  on 
appeal. 

It  will  only  be  necessary  for  this  court  to 
consider  a  few  of  the  alleged  errors  of  the 
lower  court  It  is  contended  first  by  appel- 
lants that  tbe  Iowa:  court  erred  in  permit- 
ting Theodore  Harris,  president  of  the  appel- 
lee the  Louisville  Banking  Company,  to  testi- 
fy to  verbal  conversaticMiB  bad  by  him  with 
the  deceased,  Meshack  Storey,  with  reference 
to  tbe  transactions  concerning  tbe  notes  in 
this  litigation,  and  to  like  conversations  de- 
tailed by  other  witnesses  representing  the 
appellees.  In  this  we  concur,  provided  the 
witnesses  were  stockholders  in  the  appellee 
corporations.  Subsection  2  of  section  COO  of 
tbe  Civil  Code  of  Practice  Is  as  follows:  "No 
person  shall  testify  for  himself  concerning 
any  verbal  statement  of  or  any  transaction 
with  or  any  act  ioue  or  omitted  to  be  done 
by  one  who  is  dead  when  the  testimony  is 
offered  to  be  given."    A  stockholder  has  a 


pecuniary  Interest  In  tbe  coriwratlon,  and 
would  be  testifying  in  his  own  Interest  as 
much  so  as  a  member  of  a  partnership  would 
be.  It  was  certainly  not  the  intention  of  the 
Legislature  to  make  a  distinction  in  favor  of 
those  owning  stock  in  a  corporation.  There 
is  equally  as  much  reason  for  their  being 
prohibited  from  giving  such  testimony  as 
any  one  else.  In  the  case  of  Apperson's  Ex- 
ecutor v.  The  Bank  of  Kentucky  (Ky.)  10  S. 
W.  803,  this  court,  in  construing  the  above 
section  of  the  Code,  said:  "While  we  do  not 
think  it  was  intended  to  limit  the  operation 
of  that  section  to  the  testimony  of  a  person 
a  party  to  and  directly  Interested  in  the  re- 
sult of  the  suit  with  the  representative  of 
one  who  is  dead,  yet,  to  render  such  testimo- 
ny incompetent,  it  must  appear  that  it  will 
have  tbe  effect  to  directly  or  indirectly  bene- 
fit the  person  {giving  it  pecuniarily."  In  the 
case  of  Bayless  Stove  Co.  y.  McCarthy's  As- 
signees, m  Ky.  Law  Rep.  306,  an  opinion  by 
Judge  Barbour  of  the  superior  court  that 
court  said,  in  discussing  the  competency  of 
tbe  witnesses  Bayless  and  Fennell,  who 
were  stockholders  in  the  corporation:  "To 
allow  parties  having  the  interest  that  Bay- 
less and  Fennell  have  in  the  result  of  this 
case  to  testify,  under  the  circumstances 
stated,  would  establish  a  rule  which  would 
operate  as  an  unjust  and  unreasonable  dis- 
crimination in  favor  of  parties  doing  business 
under  articles  of  incorporation,  and  we  do 
not  think  that  the  letter  or  the  spirit  of  the 
section  of  the  Code  quoted  either  demands  or 
permits  It" 

.The  appellants  complain  that  the  coiurt  err- 
ed to  their  prejudice  in  refusing  to  allow 
them  to  read  to  the  jury  the  depositions  of 
J.  L.  Rombach  and  A.  E.  Burnett  There  is 
nothing  in  the  record  to  show  why  the  court 
rejected  said  evidence.  Rombach  testified 
that  he  was  a  photographer,  and  had  made 
photographs  of  and  enlarged  several  signa- 
tures of  Meshack  Storey,  which  were  agreed 
by  the  parties  to  be  genuine;  and  also  photo- 
graphed and  enlarged  the  signatures  in  dis- 
pute in  this  action,  and  placed  them  on  the 
charts  numbered  15,  16,  17,  and  18.  We  are 
of  the  opinion  that  Burnett  showed  himself 
qualified  to  testify  as  an  expert  and  the 
court  should  have  permitted  his  deposition 
to  be  read  to  the  Jury;  and  tbe  charts  should 
have  been  i)ermittcd  to  be  used  to  elucidate 
his  answers  to  questions,  as  well  as  other 
witnesses  who  referred  to  them.  In  the  case 
of  Fee,  etc.,  v.  Taylor,  83  Ky.  263,  the  court 
said:  "The  civil  and  ecclesiastical  law  per- 
mitted the  testimony  of  experts  as  to  baud- 
writing  by  comparison.  The  rule  in  this 
country  varies  In  the  different  states.  In 
some  of  them  comparison  Is  allowable  be- 
tween tbe  writing  in  question  and  any  other 
writing  shown  to  be  genuine,  whether  it  be 
already  in  the  case  or  not;  while  in  others 
It  is  only  permitted  as  between  the  disputed 
paper  and  one  already  in  the  case,  and  rele- 
vant to  it.    Under  the  mle  as  adopted  in  this 
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state,  howevor,  the  last  exception  supra,  and 
■which  allo'ws  comparison  by  the  jury,  with  or 
without  the  aid  of  experts,  is  not  recognized; 
the  reason,  doubtless,  being  that  no  necessity 
exists  for  it  when  witnesses  are  at  hand  who 
know  the  handwriting.  •  •  •  But  we 
must  not  be  understood  as  holding  that  an 
expert  may  not  testify  as 'to  differences  In 
the  letters  or  words,  or  speak  of  other  facts 
as  they  appear  to  him  upon  the  face  of  the 
writing."  This  opinion  of  the  court  was  ren- 
dered in  1885,  before  the  present  Civil  Code 
of  Practice  was  amended  in  1886,  which 
amendment  changed  the  rule.  Under  section 
OOl  of  the  Code,  as  amended,  upon  the  gen- 
uineness of  the  handwriting  of  a  person,  oth- 
er handwritings  of  sruch  person  may  be  intro- 
duced for  the  purpose  of  comparison  by  wit- 
nesses with  the  writing  in  dispute;  but  the 
writings  produced  shaU  be  proven  to  the  court 
or  the  judge  thereof  to  be  the  genuine  signa- 
ture of  the  person  represented,  and  that  they 
were  written  by  the  person  before  any  con- 
troversy arose  as  to  the  genuineness  of  the 
writing  In  dispute.  And  notice  should  be 
given  to  the  opposite  party  of  the  Inten- 
tion to  produce  such  signatures.  In  this  case 
the  parties  selected  and  agreed  on  a  list  of 
genuine  signatures  of  Meshack  Storey,  and 
they  were  produced  at  the  taking  of  the  dep- 
ositions of  the  witnesses,  some  months  pre- 
vious to  the  trial.  The  appellees  had  suffi- 
cient opportunity  to  Investigate  the  genuine- 
ness of  said  signatures,  even  though  they 
bad  not  agreed  to  their  genuineness,  which 
made  it  unnecessary  to  prove  their  genuine- 
ness to  tlie  satisfaction  of  the  conrt,  and  was 
a  waiver  of  the  notice  of  their  intended  pro- 
duction. To  this  effect  Is  Blrchett  t.  Bank 
(Ky.)  67  S.  W.  871. 

As  this  case  will  have  to  be  retried,  we 
refrain  from  discussing  or  expressing  any 
opinion  as  to  the  weight  or  credit  that  should 
be  given  to  the  evidence  produced  on  the 
trial.  The  court  erred  in  giving  the  peremp- 
tory Instruction. 

Perceiving  no  other  errors,  the  judgment 
of  the  lower  court  is  .reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
with  this  opinion. 


OIVBNS  v.  LOUISVirXB  ft.  N.  R.  00. 

(Court  of  Appeals  of  Kentucky.      Feb.  27, 

1903.) 

RAILROADS  —  INJURY   TO   CHILD  —  CONTRIBU- 
TORY NBOLJOENCB— INSTRUCTIONS— ev- 
idence;—IMPLIED  ADMISSION. 

1.  E-videDce  examined  in  an  action  against  a 
railroad  for  personal  injuries,  and  Jield  to  jus- 
tify a  finding  that  tlie  injuries  resulted  from 
plaintiff's  contributory  negligence,  either  in 
jumping  on  or  oS  a  train  while  in  motion,  or 
in  sitting  on  a  cross-tie  while  the  train  was 
approaching. 

Z.  If  the  engineer  or  fireman  on  a  railroad 
train  sees  a  boy  sitting  on  a  tie,  he  has  the 
right  to  assume  that  he  will  get  out  of  the  way 
in  time  to  avoid  injury;  and  if  the  boy  stumbles 
and  falls  in  so  doing,  when  it  is  too  late  to 
stop  the  train,  injuries  resulting  to  him  cannot 
be  charged  to  the  railroad  company. 


3.  Evidence  in  an  action  against  a  railro  id 
for  injuries  to  a  boy  seven  years  of  age,  show- 
ing that  he  is  ii{telligeot,  that  he  has  lived  in 
proximity  to  the  railroad,  and  was  at  the  time 
of  his  injury  acquainted  with  the  niovemeuts 
of  trains,  and  apprehensive  of  danger  from 
them,  is  sufficient  to  show  him  capable  of  con- 
tributory negligence. 

4.  An  instruction,  in  an  action  against  a  rail- 
road for  personal  injuries,  that  if  plaintiff  was 
seated  at  the  end  of  a  cross-tie  while  the  traiv 
was  approaching  him,  and  those  in  charge  of 
the  train  saw  or  should  have  seen  him  in  time 
to  have  stopped  the  train  l>efore  reacliing  him, 
but  failed  to  do  so,  they  should  find  for  plain- 
tiff, but  if  be  was  hurt  while  attempting  to 
jump  on  or  off  the  train  while  in  motion  they 
should  find  for  defendant,  though  inaptly  ex- 
pressed, is  not  improper  or  prejudidai  to  plain- 
tiff. 

5.  Refusal  to  give  instmctlons  which  might 
properly  have  been  given  was  not  prejudicial 
when  those  given  properly  presented  the  only 
issues  necessary  to  be  determined  by  the  Jnry. 

a.  In  an  action  against  a  railroad  for  person- 
al injuries,  a  declaration  of  plniutifF's  brother, 
made  immediately  after  plaintiff  reached  home 
after  receiving  his  injuries,  "Ah,  ha!  This  is 
what  you  get  from  jumping  on  and  off  the 
ti'ain,"  to  which  plaintiff  made  no  reply,  was 
pro|)erly  admitted  in  evidence  as  an  implied  ad- 
mission. 

Appeal  from  circuit  court  Bell  county. 

"Not  to  be  ofllcially  reported." 

Action  by  Edward  Givens,  by  his  father, 
as  next  friend,  against  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

N.  B.  Hays,  for  appellant  C.  W.  Metcalf. 
J.  W.  Alcorn,  and  E.  W.  Hinea,  for  appellee. 

SETTLE,  J.  This  action  was  Instltnted  In 
the  name  of  the  appellant  Edward  Givens, 
by  hla  father,  as  next  friend,  to  recover  dam- 
ages for  the  loss  of  his  foot,  which  was  run 
over  by  the  wheels  of  one  of  appellant's 
cars,  and  so  mashed  as  to  render  its  amputa- 
tion necessary.  The  petition  sets  forth  with 
unnecessary  particularity  the  acts  of  negli- 
gence complained  of  in  the  following  Ian- 
g^uage,  viz.:  "Plaintiff  says,  at  the  time  of 
receiving  the  injuries  he  was  on  the  main 
line  of  defendant's  road,  and  the  train  was 
going  south  on  said  track,  when  plaintiff  left 
said  matai  line  and  got  on  a  siding  or  track 
mnning  to  the  mines;  that  the  defendant 
switched  said  train  and  engine  just  north  of 
plaintiff  on  the  line  which  plaintiff  had  mov- 
ed to,  and  in  plain  view  of  plaintiff,  and, 
without  giving  any  warning  by  sounding  the 
whistle  or  otherwise,  negligently  and  care- 
lessly struck  plaintiff,  bruising  his  leg  as 
above  stated."  The  answer  not  only  trav- 
erses the  averments  of  the  petition,  but  in 
addition,  pleads  contributory  negligence, 
averring  that  appellant's  injury  was  caused 
by  his  Improper  attempt  to  jump  on  the 
train  while  in  motion.  The  reply  almply  de- 
nies the  affirmative  allegations  of  the  answer. 
The  trial  resulted  In  a  verdict  for  appellee, 
and,  a  new  trial  having  been  refused  api  1- 
lant  he  has  brought  the  case  to  this  court 
by  appeal. 

T  <.  Bm  Evidence,  vol.  M,  Cent  Dig.  |  Iti. 
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We  deem  It  unnecessary  to  go  Into  a  de- 
tafled  statement  of  tbe  evidence,  but  think 
it  sufficient  to  say  that  tlie  evidence  Intro- 
duced by  appellant  conduces  to  show  that  as 
Appellee's  train  which  runs  from  Mlddlesboro 
to  Mingo  was  leaving  the  former  place,  ap- 
pellant, who  was  then  a  boy  seven  years  of 
age,  ran  firom  the  main  track  40  feet  to  the 
belt  line  track,  where  he  seated  himself  on 
the  left-hand  side  of  a  cross-tie  of  the  track, 
and  when  so  seated  that  his  back  was  to- 
ward the  train;  that  he  knew,  before  cross- 
ing over  and  taking  his  seat,  that  tbe  train 
was  in  motion,  but  he  heard  no  signal  from 
either  Its  bell  or  whistle  as  It  approached. 
He  did,  however,  give  his  attention  to  the 
train  when  It  got  near  him,  and  when  it 
came  within  10  feet  of  him  be  Jumped  np  to 
get  out  of  its  way,  but  in  doing  so  struck  Ills 
"sore"  toe  against  a  cinder  about  a  foot  from 
the  end  of  tbe  cross-ties  and  outside  of  the 
track,  which  caused  him  to  stumble  and  fall, 
in  doing  which  his  foot  and  leg  fell  across 
the  rail,  and  the  foot  was  crushed  by  tbe 
wheels  of  the  passing  train.  Upon  the  otbfer 
hand,  appellee's  evidence  was  to  the  effect 
that  appellant  was  not  on  tbe  cross-tie  or 
track  In  front  of  the  engine,  but  that  be  and 
two  other  boys  ran  up  to  tbe  side  of  the 
train  while  in  motion,  and  Jumped,  or  at- 
tempted to  do  so,  upon  the  side  of  a  car,  but 
fell,  and  his  foot  was  thereby  caught  and 
crashed.  Two  witnesses — Logsden  and  Wood 
—testified  that  appellant  told  them  he  was 
walkiug  or  running  along  by  the  side  of  the 
train  when  hurt  Logsden  carried  him  home 
Immediately  after  be  was  Injured,  and  upon 
reaching  there  appellant's  brother  said  to 
him,  "Ah,  ba!  This  is  what  yon  get  for 
Jumping  on  and  off  the  train.  You  know  Fa 
and  Ma  have  been  telling  you  not  to  do 
that;"  and  that  appellant  made  no  reply  to 
this  statement  of  bis  brother.  Shumate,  fire- 
man on  tbe  engine  at  the  time  of  tbe  acci- 
dent, says  he  was  looking  out  on  tbe  track 
m  front  of  tbe  engine,  and  saw  no  boy  on 
the  track,  but  saw  some  boys  running  to- 
wards the  train.  Appellant  was  asked  on 
the  trial,  "Why  did  you  alt  down  on  tbe  end 
of  the  tie  on  tbe  track  that  leads  to  Mingo 7' 
to  which  be  answered:  "I  was  tired.  I 
tbongbt  tbe  train  was  going  on  the  main 
track,  and  sat  down,  and  paid  no  attention  to 
it"  Tbe  evidence  shows  that  the  train  was 
moving  at  tbe  rate  of  four  or  five  miles  an 
hour,  and  tliat  tbe  noise  of  the  cars  and  tbe 
engine  could  be  beard  at  a  distance  of  four 
or  five  hundred  yards.  So  it  seems  to  be  rea- 
sonably apparent  from  the  evidence  that  the 
boy's  injury  resulted  from  bis  own  negli- 
gence; and,  even  if  we  were  disinclined  to 
believe  tbe  disinterested  witnesses  who  say 
they  saw  talm  Jimiping  on  or  swinging  to  tbe 
train,  tbe  boy's  own  statement  shows  that 
he  saw  the  train  when  in  10  feet  of  him^  and 
that  be  at  once  got  off  tbe  tie  and  on  his  feet, 
and  would  have  escaped  injury  bat  for 
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■tamping  bis  "sore"  toe  on  a  cinder,  which 
caused  him  to  fall  in  such  a  way  as  to  throw 
his  foot  over  tbe  rail,  where  It  was  caught  by 
the  wheel.  Besides,  if  the  engineer  or  fire- 
man on  the  train  saw  him  sitting  on  the  tie, 
tbey  bad  tbe  right  to  assume  that  he  would 
get  out  of  the  way  of  tbe  approaching  train 
In  time  to  avoid  injury;  and  the  boy,  in  leav- 
ing the  place  where  he  was  seated,  did  tbe 
very  thing  that  the  engineer  had  the  right  to 
expect  of  him,  and,  having  gotten  up  and 
started  away  from  the  place  of  danger,  the 
engineer  had  no  reason  to  know,  and  could 
not  have  anticipated,  that  he  would  strike 
bis  toe  against  a  cinder,  and  by  reason  there- 
of fall  with  his  foot  on  tbe  track;  nor  would 
it  have  been  possible  to  stop  the  train,  after 
the  fall,  in  time  to  have  prevented  tbe  Inju- 
ries. We  are  aware  of  tbe  rule  so  repeated- 
ly announced  by  this  and  other  courts  of  last 
resort  that  no  presumption  of  negligence  is 
to  be  Indulged  as  against  a  child  of  tender 
years;  but  this  boy  seems  to  be  intelligent, 
and,  besides.  It  is  shown  by  the  evidence  that 
be  lives  In  close  proximity  to  the  railroad, 
and  was  at  the  time  of  receiving  tbe  Injury 
familiar  with  the  movements  of  tbe  train 
on  appellee's  road.  We  think  It  does  no  vio- 
lence to  his  youth  to  say  that  he  was  pos- 
sessed of  sofficient  discretion  to  know  the 
danger  in  which  he  voluntarily  placed  him- 
self by  taking  a  seat  on  the  croes-tle  near  a 
moving  train;  and.  Indeed,  be  manifested  bis 
appreciation  of  the  danger  by  trying  to  get 
out  of  the  way  of  the  train  as  It  approached 
bim,  which  be  would  have  succeeded  In  do- 
ing but  for  striking  bis  toe  against  the  cin- 
der. So,  upon  all  of  the  evidence,  we  are 
unable  to  say  that  tbe  verdict  of  the  Jury 
was  unauthorized. 

The  alleged  errors  in  reference  to  the  giv- 
ing and  refusing  of  Instructions  might,  and 
perhaps  should,  be  refused  consideration,  be- 
cause the  Instructions  are  not  properly  in- 
cori)orated  In  tbe  bill  of  exceptions;  but  we 
have,  nevertheless,  considered  them,  and  find 
that,  though  Inaptly  expressed,  they  were 
Dot  improper  or  prejudicial  to  the  appellant. 
They  told  the  Jury,  In  substance,  that  If  they 
believed  from  the  evidence  that  it  tbe  appel- 
lant, Edward  Glvens,  was  seated  on  the  end 
of  the  cross-tie  while  appellee'^  engine  was 
approaching,  and  that  those  in  charge  of  the 
train  saw,  or  by  tbe  exercise  of  reasonable 
care  ought  to  have  seen,  bIm,  In  time  to  have 
stopped  the  train  before  the  engine  reached 
him,  but  failed  to  do  so,  tbey  should  find 
for  appellant.  But  upon  the  other  band.  If 
tbey  believed  from  the  evidence  that  be  was 
hurt  from  having  his  foot  caught  under  a 
wheel  of  the  train  while  he  was  attempting 
to  Jump  on  or  off  the  train  while  In  mo- 
tion, they  should  find  for  appellee.  While 
one,  or  jwrhaps  more,  of  the  Instructions  ask- 
ed for  by  appellant  and  refused  by  the  court 
might  with  propriety  have  been  given,  we 
do  not  think  the  refusal  of  tbe  court  to  give 
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tbem  yn»  prejudicial  t»  appelant,  aa  tlwse 
given  presented  tbe  onl7  laeues  of  fact  m&o- 
essary  to  be  determined  by  the  jury. 

Counsel  for  appellant  conaiilain  ot  tba  ac- 
tion of  the  lower  court  in  admitting  aa  erl- 
ilPDce  the  declaratlona  of  appellanf  a  ^ratbex, 
made  to  blm  wben  be  readied  home  jsst 
after  receiving  IiIb  injurlea.  Tbe  brother 
said,  "Ah,  ba!  Tlila  is  wliat  you  get  from 
jumping  on  and  off  the  train.  Ton  know 
that  Pa  and  Ma  have  been  telling  you  not  to 
do  that"— to  which  appeUaat  made  no  reply. 
We  would  ordinarily  attach  very  little  Im- 
portance to  the  silence  of  appellant  undw 
such  circumstances,  aa  he  was  doubtless  suf- 
fering greatly  from  the  wounded  condition  of 
his  foot;  but  the  statements  of  the  brother 
were  of  a  character  to  call  for -some  explana- 
tion or  protest,  and  the  failure  of  the  appel- 
lant to  reply  would  seem  to  indicate  that  be 
was  unable  to  deny  the  charge  made  by  the 
brother.  In  order  to  affect  a  party  with  the 
statements  of  others,  made  in  his  presence  or 
hearing,  concerning  any  act  or  declaration  of 
his,  and  the  truth  of  wbleb  he  impliedly  ad- 
mits by  a  failure  to  deny  It,  the  statement 
must  have  been  made  under  such  circum- 
stances as  would  reasonably  or  -naturally  call 
for  some  reply  from  any  person  similarly  sit- 
uated. 1st  Greenleaf  on  Bvidence,  section 
197.  In  view  of  the  rule  stated,  and  the 
testimony  of  several  of  the  witnesses  that 
they  saw  him  swinging  on  the  train  wben  in- 
jured, we  are  of  tiie  opinion  that  the  lower 
court  did  not  err  in  admitting  the  evidence  in 
question. 

Finding  no  error  in  tlie  record  prejudicial 
to  the  appellant,  die  Judgment  of  tbe  lower 
court  Is  affirmed. 


BOHANNAN  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1903.) 

MANSLACOHTBR  —  CHANOB   OF  TSNUB  — SVI- 
DBKCE-BUmCIENOY. 

1.  Under  Ky.  St.  S  1110,  providing  that  on 
application  for  chancre  of  venue  the  court  shall 
hear  all  the  witnesses,  and  from  the  evidence 
determine  whether  the  applicant  is  entitled  to 
the  chanae,  where  one  accused  of  manslaughter 
set  up  that  prior  to  the  homicide  an  election 
had  taken  place  in  the  county,  at  which  he 
had  opposed  the  successfnl  candidates  for  coun- 
ty judge,  sheriff,  etc..  and  thereby  incurred 
their  enmity,  but  the  officers  mentioned  all  tes- 
tified that  they  had  not  prosecuted  defendant, 
and  did  not  intend  to  prosecute  him,  and  had 
no  preiudice  aKainst  him,  and  did  not  know  how 
be  voted,  and  it  did  not  apoear  that  they  un- 
dertook to  influence  the  jury  in  any  way.  It 
was  not  an  abuse  of  discretion  to  deny  a  change 
of  venue. 

2.  Evidence  examined,  and  Md  to  sustain  de- 
fendant's conviction  of  manslauKiiter. 

Appeal  from  circuit  court  Breathitt  coun- 
ty. 

"Not  to  be  officially  reported." 

Bud  Bohannan  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 


Pollard  &  Redwine,  for  appellant  Clifton 
■J.  Fnrtt  maa  U.  B.  Todd,  for  the  Common- 

waalth. 

-BtrstiSkll,  C.  3.  Appellant  was  indicted 
by  ttae  grand  fmrj  •f  Xteeathitt  county  on  Hie 
4th  day  of  Mareh,  lMt2,  far  tte  mnrtler  of 
Elkana  Ssiltti.  A  general  aemwrer  was 
properly  avstainea  to  ttiis  Indictment  be- 
catwe  tt  failed  to  allege  that  the  killing 
was  done  with  "malice  aforetbongbt"  The 
ease  was  resubmitted  to  the  grand  Jury, 
who  on  the  3d  day  of  June,  1902,  returned 
another  indictment  for  murder,  in  which  no 
defect  in  form  or  substance  is  suggested.  A 
trial  under  tUs  indictment  resulted  In  the 
defendant's  conviction  for  manslaughter,  and 
a  sentence  to  confinement  in  the  penitentiary 
fbr  a  term  of  fifteen  years.  From  th«  Juds- 
ment  on  this  verdict  of  the  Jury  the  defend- 
ant has  appealed  to  this  court. 

The  first  error  complained  of  that  ft  is 
necessary  to  notice  is  an  order  of  the  trial 
court  overruling  his  application  for  a  change 
of  venue.  In  his  petition  be  says  "that  Just 
previous  to  the  killing  an  election  had  been 
held  tn  Breathitt  county,  wMch  was  very 
bitter  and  exciting  between  the  candidates 
and  their  friends,  and  engendered  a  great 
deal  of  ill  will  and  personal  strife,  and  that 
at  tMs  election  the  eoimly  Judge,  James  Har- 
gi«,  the  sheriff,  Bid  Oallahan,  the  superin- 
•tendent  of  schools.  H.  P.  Noble,  and  the  jail- 
er, William  Spencer,  were  elected:  that  they 
are  very  Influential  men,  and,  with  those 
who  are  cloaely  and  Intimately  connected 
with  them  In  business,  control  at  least  one- 
half  the  business  interest  of  Breathitt  coun- 
ty; that  they  will  use  their  influence,  as  he 
believes,  with  their  employes  and  men  under 
their  control,  and  the  jurors  of  the  court,  to 
convict  him,  although  he  may  be  and  is 
proven  innocent  of  the  charge  against  him: 
that  E.  Oallahan,  the  sherifT,  and  James 
Hargis,  the  county  judge,  have,  he  believes, 
entire  control  of  the  Juries  of  Breathitt  coun- 
ty, and  can  convict  or  acquit  a  person  char- 
ged with  crime  at  their  pleasure;  that  he 
opposed  and  voted  against  all  of  the  above- 
named  candidates  and  officers,  and  in  conse- 
quence thereof  had  incurred  their  prejudice; 
that  the  brothers  of  the  deceased  are  infln- 
entlal  men,  who  supported  the  aforesaid 
county  officers,  and  they  have  so  molded  the 
sentiment  of  Breathitt  county  against. him 
that  it  would  be  impossible  for  him  to  get 
a  fair  and  impartial  trial  of  the  case  In 
Breathitt  county."  Accompanying  his  peti- 
tion were  filed  the  affidavits  of  six  persons 
who  say,  in  substance,  that  they  are  ac- 
quainted with  the  state  of  public  opinion  in 
Breathitt  county  with  reference  to  the  de- 
fendant, and  that,  owing  to  the  influences 
and  circumstances  surrounding  the  case, 
they  did  not  believe  tliat  the  defendant  could 
get  a  fair  and  impartial  trial  in  Breathitt 
county.    The  attorney  for  the  commonwealth 
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oounlned  onlly  at  tiie  bar  each  at  the  iwr- 
■OB8  who  made  the  accompanying  affldarltB 
as  to  tbe  facts  and  circumstances  on  wliIfA 
they  baaed  their  belief  that  ttie  defendant 
conid  not  obtatn  a  fair  and  Impartial  trial  In 
Breathitt  comity,  and  each  one  of  them  tes- 
tified that  their  oplnloh  was  based  npon 
the  fact  m  they  understood  It  that  the 
cotmty  Jadge,  Hargls,  and  the  sheriff,  Cal- 
lahan, -woQld  use  their  Influence  In  the  coun- 
ty to  procure  the  conviction  of  the  defend- 
ant and  each  one  of  them  expressed  the 
opinion  that  if  these  persons  should  take 
no  Interest  In  the  trial,  they  knew  of  no  rea- 
son why  the  defendant  could  not  have  a  fair 
trial.  TTie  attorney  for  the  commonwealth 
then  called  Hargis,  Callahan,  Noble,  and 
Spencer  In  rebuttal,  and  each  of  them  testi- 
fied that  they  had  not  prosecuted  and  were 
not  going  to  prosecute  the  defendant;  that 
they  bad  no  Interest  In  the  trial,  one  way 
or  tbe  other,  and  that  they  had  no  feelings 
or  prejudice  against  the  defendant,  that 
they  did  not  know  how  he  voted  In  the  elec- 
tion. On  this  testimony  the  circuit  Judse 
orermled  the  motion  for  a  change  of  venue. 
Section  1110  of  the  Kentucky  Statutes,  after 
providing  for  an  application  for  a  change 
of  venue  by  the  defendant  says:  "Tbe  oonrt 
shall  on  said  motion  hear  all  the  witnesses 
that  may  be  produced  by  either  party,  and 
from  the  evidence  determine  whether  or  act 
the  applicant  la  entitled  to  a  change  of 
venue."  It  does  not  appear  to  us  from  this 
testimony  that  the  trial  court  abused  Its 
discretion  In  refusing  the  change  of  venue. 
There  is  nothing  In  the  record  to  show  that 
any  corrupt  or  improper  influences  were 
brought  to  bear  to  secure  the  conviction  of 
the  defendant  Nor  does  it  appear  that  ei- 
ther of  the  officers  from  whose  Influence  the 
appelbint  apprehended  danger  to  himself 
undertook  at  any  stage  of  the  trial  to  In- 
fluence the  Jury  In  their  finding.  We  are 
not  willing  to  believe,  on  such  testimony, 
that  persons  occupying  Important  official  po- 
sitions would  be  m  lost  to  decency  and  pro- 
priety as  to  prostitute  the  power  and  influ- 
ence which  come  to  them  by  reason  of  their 
positions  to  gratify  a  mere  private  malice 
or  prejudice  against  the  defendant. 

Appellant  -also  complains  that  there  was 
no  testimony  to  support  the  verdict  of  the 
Jury.  We  cannot  concur  In  this  conclusion. 
The  testimony  shows  that  there  had  been 
t>ad  blood  between  the  defendant  and  tbe 
deceased  for  several  years,  which  had  on 
several  occasions  culminated  In  violent 
threats  and  attempted  violence.  And  the 
witness  Maloney,  who  seems  to  have  wit- 
nessed the  entire  transaction,  testified  that 
the  killing  occurred  near  the  boiler  of  a 
sawmill  of  which  he  was  the  engineer;  that 
the  deceased  was  standing  on  bis  left,  in 
front  of  the  boiler,  when  the  defendant  came 
up.  on  his  rigbt,  and  asked  him  to  take  a 
chance  In  tbe  raffle  of  a  shotgun;  that  as  be 
was  stooping  down  to  open  tbe  door  of  the 


«8h  boK,  lie  flaw  Ibe  HelSndnit  niddenly 
Oraw  a  pistol;  th«t  be  tomea  tds  iMid  to- 
■WBrtB  the  'deceased,  m&  aaw  bim  wttb  bis 
^pistol  to  'Ills  hfunOs;  thBt  tbe  Beceassfl  start- 
ed to  go  by  the  defendant  as  'Biongh  lie 
was  tryhigto<get  oat  anfl.  Just  after  the  de- 
c«t«ea  pawed,  the  Atfendant  -shot  him,  and 
that  mveral  shots  foIhrweS  In  guiek  sue- 
eesBlon;  that  the  deceased  then 'turned  and 
ran,  and  that  the  defenAaut  fired  at  him 
several  times;  ftiat  the  deceased  was  wound- 
ed In  the  right  hip  and  'In  tsne  uV  hts  arms, 
and  that  the  last  shot  passed  through  bis 
head,  killing  him  Instantly;  that  only  one 
chamber  was  loaded,  when  the  fight  began. 
In  tbe  deceased's  pistol,  and  be  Bred' that  one 
shot  Whilst  there  fa  a  great  dea:l  of  testi- 
mony In  the  record  condnctng  to  show  that 
defendant  had  tfce  right  to  beMeve  from  pre- 
vious threats  and  denmnstratlons  that  the 
deceased  would  attack  him.  It  certainly  can- 
not •be  'Claimed  that  there  was  no  testimony 
to  authorlBe  the  submission  of  this  case  to 
"ftie  Jury,  and  it  Is  only  where  there  is  no 
evidence 'that  we  would  "be  a'uthorlzefl  to  re- 
Terse  the  Judgment  of  a  trlil  «mrt  In  a  crim- 
inal ease  on  this  ground. 

No  comiMalnt  Is  made  of  the  instructions, 
and  no  error  is  pointed  out  In  'the  admission 
or  rejection  dt  testtmony,  and  \n  are  there- 
fore dt  the  opinion  'that  we  would  wrt  be 
■ntbortaKd  tat  dlsturUliq;  tbe  Judgment. 
Judgment  affirmed. 


COSflMONWBAI/TH  v.  'ETON. 

(Court  of  Appeals   of  Kentucky.      Feb.  9*, 

1906.) 

BTATES-VAUDnr  OF  'SPBCIAI.  ACT  AtTTHOR- 
IZINO  SUIT  AOAINtTF— SUmCIBNOT  OF  JOINT 
RESOLUTION  —  UNUQDID  ATBD  CI.AUI  —  IN' 
TBRB9T. 

1.  A  joint  resolution  flUftorizlBg  tiertala 
daimantB  «f  the  oemmonwealtfa  to  sme  it  In  a 
named  court  is  just  as  effective  as  a  law  Dasaed- 
under  Const.  S  231,  empoweriqg  tlie  Generul 
Assembly  to  direct  by  law,  In  wliat  manner 
and  hi  what  csurts  suite  nay  ke  brought  agahwt 
the  commonwealth. 

2.  Const  S  58.  prohibitiue  the  G«neral  As- 
sembly from  passiiiK  local  or  special  acts  con- 
ceming  certain  subjects,  is  not  violated  by  n- 
Joint  resolution  authorizing  «etteln  elaimante 
to  sue  the  commonwealth  in  •  samtd  oourt. 

3.  Since  it  is  within  the  discretion  of  the 
court  to  allow  interest  on  an  unliquidated 
claim,  the  court  has  the  'same  disTretion  m  suits 
brought  against  the  ctanmonweaitli  by  its  con- 
sent. 

O'Rear,  J.,  dissenting. 

Appeal  from  dreult  esort,  Franklin  coun- 
ty. 

"Not  to  be  ofilclaUy  reported." 

Action  by  H.  B.  Lyon  against  the  com- 
monwealth of  ICentmky.  Judgment  for 
plaintiff,    and  defendant  «mieals.    Affirmed. 

C.  J.  Pratt  Atty.  Gen.,  for  the  Common- 
wealth.    T.  li.  Edelen,  for  appellee. 

PAYNTER,  J.  H.  B.  Lyon  Instituted  this 
action  against  the  common-wealth  of  Ken- 
tucky to  recover  for  certain  services  alleged 
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to  hare  been  performed  with  reference  to 
tlie  construction  of  tbe  branch  prison  at  Ed- 
dyvllle,  Ky.  It  la  baaed  upon  a  Joint  resolu- 
tion (approved  by  the  governor)  which  reads 
as  follows: 

"Whereas,  W.  Carpenter,  H.  B.  Lyon  and 
J.  M.  Thomas  have  rendered  certain  serv- 
ices to  tbe  state  of  Kentucky  in  the  con- 
struction of  the  branch  prison  at  EddyviUe, 
Kentuclcy,  for  which  they  have  not  been  paid: 
Now,  therefore,  be  it  resolved  by  the  Gen- 
eral Assembly  of  the  commonwealth  of  Ken- 
tuclcy: 

"Section  1.  That  said  W.  Carpenter,  H.  B. 
Iiyon  and  J.  M.  Thomas  or  their  heirs  or 
personal  representatives,  if  any  of  said  par- 
ties be  deceased,  be  and  they  are  hereby  au- 
thorized to  institute  suit  for  payment  of  said 
services  against  tikis  commonwealth  in  the 
Franldin  circuit  court." 

It  is  insisted:  (1)  That  the  resolution  did 
not  authorize  the  plaintiff  to  sue  the  state, 
because  it  was  not  adopted  pursuant  to  sec- 
tion 231  of  the  Constitution,  which  reads  as 
follows:  "The  General  Assembly  may,  by  law, 
direct  in  what  manner  and  in  what  courts 
suits  may  be  brought  against  the  common- 
wealth." (2)  That  it  Is  violative  of  section 
59  of  the  Constitution,  which  provides  that 
the  General  Assembly  shall  not  pass  local 
or  special  acts  concerning  certain  subjects. 
(3)  The  court  erred  in  allowing  interest  upon 
the  Judgment 

The  first  and  second  questions  have  been 
passed  upon  in  the  case  of  Commonwealth  v. 
Haly,  etc.,  106  Ky.  719,  51  8.  W.  430.  The 
same  constitutional  questions  were  raised  in 
that  case  as  in  this.  On  the  first  question 
the  court  said:  "While,  therefore,  the  volun- 
tary grant  to  these  appellees  by  the  Joint 
resolution  is  not  an  attempted  compliance 
with  the  provisions  of  section  231,  and  is  not, 
therefore,  a  law,  within  the  meaning  of  that 
flection,  it  is  nevertheless  an  effective  consent 
of  the  sovereign  to  subject  itself  to  the  Juris- 
diction of  the  Franklin  circuit  court  in  the 
particular  matter  Involved."  The  legislative 
department  of  the  government,  with  the  ap- 
proval of  the  chief  executive,  has  consented 
that  the  sovereign  might  be  sued.  It  is  Just 
as  effective  as  if  a  law  had  been  enacted, 
and  we  are  of  the  opinion  that  the  appellee 
was  authorized  to  maintain  the  action  under 
the  Joint  resolution  in  question.  In  the  same 
case  the  court  passed  upon  the  question  as 
to  whether  such  a  resolution  was  violative  of 
section  59  of  the  Constitution,  and  the  court 
there  decided  that  it  was  not  We  will  not 
again  state  the  reasons  for  the  court's  con- 
clusion. 

On  the  third  question  it  Is  sufficient  to 
say  that  interest  is  not  allowable,  as  a  mat- 
ter of  law,  upon  an  unliquidated  claim.  Its 
allowance  or  disallowance  is  left  to  the  dis- 
cretion of  the  court  or  Jury,  to  be  exercised 
according  to  the  circumstances  of  the  case. 
Henderson  Cotton  Mfg.  Co.  v.  Lowell  Ma- 
chine Shops,  86  Ky.  668,  7  S.  W.  142;   Mor- 


ford  V.  Ambrose,  3  J.  J.  Marsh.  688.  'W^ben 
the  Legislature  gave  its  consent  that  the  sov- 
ereign might  be  sued,  it  left  it  to  the  court 
to  determine  what,  if  any,  recovery  should 
l)e  had,  and  the  same  discretion  existed  with 
reference  to  interest  as  in  other  cases.  Tbe 
only  difference  between  the  sovereign  and  an 
Individual  is  that  it  requires  the  sovereign's 
consent  to  be  sued,  but  when  that  consent 
has  been  obtained,  then  the  court  has  tbe 
right  to  determine  the  question  of  Interest 
as  it  would  have  in  a  suit  of  one  citizen 
against  another. 
Judgment  is  afllrmed. 

O'REAR,  J.,  dissents. 


SHOUSB  V.  TAYLOR  et  al. 

(Court  of  Appeals  of  Kentuclcy.      March  4, 

1903J 

QDIETINQ  TITLEJ-CANCELIiATION  OP    MORT- 
OAOBS-VENUB. 

1.  Ky.  St  i  11,  providing  that  any  person  haf- 
ing  both  the  legal  title  and  possession  of  lands 
may  sue,  in  equity,  in  the  county  where  th-.> 
lauds,  or  some  part  of  them,  may  lie,  any  perso.i 
Betting  up  claims  thereto,  etc.,  does  not  autbonzo 
a  suit  to  quiet  title  against  mortsagea  executcvi 
by  the  plaintiff  himseU,  on  the  gronnd  that  thoy 
were  procured  by  fraud,  to  be  brought  in  th« 
county  where  the  land  lies,  but  the  action  is  a 
transitory  one,  to  be  brought  in  the  county  of 
defendant's  residence. 

Appeal  from  clrctdt  court  Shelby  county. 

"To  be  ofildally  reported." 

Action  by  Bi.  L.  Shouse  against  A.  P.  Tay- 
lor and  another.  Demurrer  to  the  Jurisdic- 
tion of  the  court  sustained,  and  plaintiff  ap- 
peals.   Afflrmed. 

J.  C.  Beckham  &  Son  and  O'Neal  &  O'Neal, 
for  appellant 

BURNAM,    C.   J.     The   appcdlant    B.    L^ 

Shouse,  brought  this  suit  in  equity,  under 
section  11  of  the  Kentucky  Statutes,  to  -quiet 
his  title  to  a  tract  of  land.  The  petition  al- 
leges that  on  the  28th  day  of  November, 

1900,  he  gave  his  promissory  note  to  the  de- 
fendants, A.  P.  Taylor  and  William  Curran, 
trustees  of  the  reserve  fund  of  the  Interna- 
tional Mutual  Deposit  Company  of  Lexing- 
ton, Ky.,  for  $8,000,  due  12  months  after 
date,  with  interest  at  the  rate  of  6  per  cent, 
and,  to  secure  the  payment  thereof,  execut- 
ed a  mortgage  upon  a  tract  of  land  on  which 
he  resided,  and  to  which  he  held  the  legal 
title,  containing  248  acres,  situated  in  Sheltty 
county,  Ky.,  and  that  on  the  26th  day  of 
February,  1901,  he  gave  an  additional  note 
for  $3,000,  due  12  months  after  date,  with  In- 
terest payable  quarterly,  to  the  same  parties, 
and  executed  a  second  mortgage  npon  the 
same  tract  of  land  to  secure  its  payment 
and  that  in  addition  to  the  mortgages  and 
notes  specified  above,  on  the  9th  day  of  May, 

1901,  he  gave  another  note  to  the  same  par- 
ties for  $2,331.70.  He  aUeges:  That  each  of 
these  notes  and  mortgages  made  to  securs 


Digitized  by 


Google 


Ky.) 


ILLINOIS  CENT.  B.  CO.  t.  SCHEIBLE. 


325 


the  first  two  was  ^ecnted  In  consideration 
of  money  which  the  defendants  were  to  ad- 
vance to  him,  to  be  nsed  In  the  purchase  of 
stock  In  the  Mutual  Deposit  Ck>mpany  of 
Lexington,  K7.  That  the  notes  and  mort- 
gages were  obtained  from  him  by  false  and 
fraudulent  representations  made  to  him  by 
Taylor  and  Gurran,  oflScers  of  the  company, 
that  the  corporation  was  legally  organized 
and  solvent,  and  engaged  In  a  lawful  and 
prosperous  business,  and  was  earning  for 
and  paying  to,  and  would  continue  to  earn 
for  and  pay  to,  Its  certificate  holders,  deposit- 
ors, and  members,  50  per  cent,  on  their  In- 
Testments,  and  that  certificates  would  be  ia- 
stied  therefor  by  the  company,  redeemable  In 
a  short  time;  that  the  plan  was  approved 
by  the  best  and  most  successful  financiers  of 
the  country;  that  they  would  advance  to 
and  pay  for  plaintiff  the  sums  evidenced  by 
the  various  notes,  and  treat  them  as  bo  much 
cash  paid  by  him  to  the  defendant  company, 
and  Issue  cerUflcates  therefor,  and  that  the 
earnings  of  the  company  would  pay  them 
off;  and  that  he  would  under  no  circumstan- 
ces be  called  upon  to  pay  them.  That  these 
mortgages  were  a  cloud  upon  the  title  of 
plaintiff,  and  interfered  with  the  alienation 
and  salable  value  of  the  land— and  asked  for 
a  cancellation  of  the  notes  and  mortgages. 
The  summons  which  issued  on  the  petition 
was  directed  to,  and  was  executed  by,  the 
sheriff  of  Fayette  county,  upon. Taylor  and 
Curran,  In  Fayette  county.  And  the  trial 
court  sustained  a  special  demurr^  to  the  Ju- 
risdiction of  the  court,  and  the  plaintiff  has 
appealed  to  this  court. 

The  section  of  thr  statutes  relied  on.  to 
give  the  Shelby  circuit  court  jurisdiction  Is 
as  follows:  "It  shall  and  may  be  lawful  for 
any  person,  having  both  the  legal  title  and 
possession  of  lands,  to  institute  and  prose- 
cute snlt,  by  petition  In  equity  in  the  circuit 
court  of  the  county  where  the  lands  w  some 
part  .of  them  may  lie,  against  any  other  per- 
son setting  up  claims  thereto;  and  if  the 
plaintiff  shall  be  able  to  establish  and  does 
establish  bis  title  to  said  land,  the  defendant 
shall  be  by  the  court  ordered  and  decreed  to 
release  bis  claim  thereto."  It  Is  the  conten- 
tion of  appellant  that  the  placing  on  record 
of  the  mortgages  sought  to  be  canceled  was 
such  a  setting  up  of  claim  to  the  real  estate 
owned  by  the  plaintiff  as  to  give  the  court 
jurisdiction.  This  statute  was  before  this 
court  for  construction  In  the  case  ot  Kincald 
V.  McGowan,  etc.,  88  Ky.  91.  4  S.  W.  802,  13 
L.  R.  A.  280,  and  in  Campbell  v.  Disney,  03 
Ky.  41.  18  S.  W.  1027.  In  the  latter  case  It 
was  held  that,  to  maintain  the  action,  "It 
should  appear  that  the  claim  of  title  or  right 
was  hostile  to  the  title  of  the  plaintiff.  Then 
the  allegation  that  such  claim  of  title  cloud- 
ed the  ^Intlff's  title  would  be  a  substantive 
fact,  wlilcb  should  be  alleged.  •  •  •  To 
Illustrate,  suppose  the  defendants'  claim  was 
a  lease  from  the  plaintiff;  such  lease  would 
be  a   rlgbtfnl  claim,   which   might  greatly 


lessen  the  market  value  of  the  property,  yet 
no  one  would  contend  that  an  action  of  quia 
timet  would  lie  In  such  case."  It  Is  apparent 
from  the  averments  of  the  petition  that  de- 
fendants' claim  to  the  land  is  in  no  sense 
hostile  to  that  of  plaintiff.  On  the  contrary, 
their  claim  arises  under  and  by  virtue  of  the 
mortgage  executed  to  them  by  the  plaintiff,  - 
which  Is  merely  an  Incident  to  the  notes,  and 
only  creates  a  lien  to  secure  their  payment 
When  the  notes  are  paid,  the  mortgages  have 
nothing  on  which  to  rest,  and  necessarily  be- 
come extinct  The  only  relief  sought  is  re- 
lief for  fraud  and  deceit  practiced  upon  him 
by  the  defendants,  and  which  comes  under 
the  head  of  transitory  actions,  and  must  be 
brought  in  the  county  in  which  some  of  the 
defendants  who  may  be  properly  Joined  as 
such  reside  or  are  summoned.  We  perceive 
no  conllict  In  the  cases  of  Campbell  v.  Dis- 
ney, 93  Ky,  41,  18  S.  W.  1027,  and  Landrum 
V.  Farmer,  70  Ky.  46.  In  the  latter  case. 
Farmer  executed  to  Landrum  a  bond  for  an 
undivided  Interest  In  a  tract  of  land  In  his 
possession  in  Marshall  county.  He  subse- 
quently brought  suit  for  the  cancellation  of 
the  title  bond,  and  had  the  process  served 
on  Landrimi  In  Chaves  county.  The  claim 
of  Landrum  in  that  case  was  a  hostile  claim 
of  ownership— entirely  different  from  a  mort- 
gage, as  In  this  case. 

Perceiving  no  error  In  the  Judgment  ap- 
pealed from,  it  Is  afilrmed. 


ILLINOIS  CENT.  R,  CO.  v.  SCHEIBLE. 

(Court   of   Appeals   ot   Kentucky.     Feb.   3, 

1903.) 

RAILROADS— SBITTINO  FIRES— OTHER  FIRES— 
ADMISSIBILITY  OF  EVIDENCE  —  CONDITION 
OF  ENGINES— QUE;STI0N  FOR  JURY. 

1.  In  an  action  against  a  railroad  company 
for  damages  by  a  fire  set  by  its  engines,  evi- 
dence that  the  company's  engines,  shortly  be- 
fore and  daring  the  time  of  the  injuries,  emit- 
ted large  quantitiei  of  sparks  and  started  many 
fires  in  the  vicinity  of  plaintiff's  property,  and 
that  cinders  covered  the  ground  along  the 
track  oud  out  beyond  the  right  of  way  in  the- 
vicinity  of  the  premises,  is  admissible,  though 
the  railroad  companv's  servants  testified  that 
the  enRiues  causing  the  fire  were  equipped  with 
suitable  appliances,  in  proper  condition. 

2.  In  an  action  against  a  railroad  company 
for  damages  by  fire  set  by  its  engines,  it  is  n 
question  for  the  jnry  how  the  engines  were 
operated,  and  wheUier  the  spark  arresters  wero 
in  proper  condition  at  the  time  of  the  fire, 
though  two  of  the  companjr's  witnesses  testi- 
fied— the  one,  that  he  examined  the  engines  on 
their  arrival  at  the  terminus  the  night  of  the 
fire;  the  other,  that  he  examined  them  before 
they  left  on  their  run  that  morning ;  and  both, 
that  the  engines  were  properly  equipped  and  In 
proper  condition  to  prevent  fire. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  G.  C.  Schelble  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  F.  Marriott  J.  M.  Dickinson,  and  Plr- 
tle  &  Trabue,  for  appellant  L.  A.  Faurest, 
for  appellee. 
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^fI^^lNv  J.  13iia  avpoal  la  fixan. »  JndgnMnt 
of.  th»  HardiB  dimiit  court  foe  NOO,  In. 
favor  of  aiipdlee  agfkiiuat  appellant,  for  thct 
loaa  o£.  rallst.  pMtg^.  fruit  tESMj.  and.  tfanber 
treeik  It  \ras.  alletied  t(r  tbe  appellee  that 
this  loaa^  was  occoalanel  by  Ave  ^XCareat, 
ficea  startBd.  b(y  detteidant'a  engiseaj  all  of  ttie 
flroa  faartng.  occnnxd  between  Apcil  8,  IBOl, 
and  Aaguat  21,  1901.  Tbe  apudiant  admltB 
four  of  tjbe  flna— tbe  small  anea—doinff- dam- 
ago  to  tlie  extent  of  $07.48.  AnpeUant:  Btatn> 
that  oo  report  of  the  Area  w«a  mate  at  tiie: 
time,  and  it  wasr  unable  to-ncectain  ttke  en- 
gines fHHi  wfaidi  ttie:  sparba  were  emitted, 
and  for  tliat  reaant.  conld  Intiodnca:  no  evi- 
dence em  to.  tlie  ccrudltion  of  the  enginea.  j 
But  appellant  dkima  tbat  tbe  fire  whldi 
caused  the  oaly  considerable  damage  occnrred 
on  ApiU  9,  1901,  and.  Traa-  (anieed  by  one  or 
tbe  other  al  tw«  en^oea^  Noi.  4  or  303^  and 
that  It  was  oondueive^r  ahorwn  tba/t  at  tbat 
time  Bald:  engines  wer«  fumtsbed  with  tbe 
most' perfect'  sareeaB  and  spark  acreatera^  and 
.that  tbe;  were  la  perfiect  order;  and  appel- 
lant further  claims  that  tbe  lower  court  erred 
to  Its  prejudice  in  permitting  appellee  to 
prove  by  many,  wttneaaea  that  appellant's  en- 
gines, shortly  before  and  during,  tbe  time 
be  claimed,  to  bav«auatained.tfae.  loaaeet  emit- 
ted large  qnantitlea  of  aparka  and  eindera  and 
etarted  and  caused  many  fires  along  its  road 
on  and  in  tbe  vielnity  of  aKiellec's  farm, 
and  that  cinders  from  tbe  sise  of  a  pea  to 
tbe  size  of  a  man's  thumb  cover  the  ground 
along  the  track,  and  out  beyond  appellant'a 
rlgiit  of  wav;  o»  and  iae  tbe  vicinity  of  ap- 
pellee's farm;  and.  he  cites  two  anthoritiea  to 
support  bis  contention.  One  is  tbe  case  of 
:N.  N.  &  M.  V.  Bi  B.  Co,  T.  Terry,  16  Ky. 
T.aw  Rep.  316,  wblcA  I»  not.  c^oited  In  foil, 
.and  is  an  opinion  by  the  superior  court,  and 
which  seems  to  support  appellant'a  conten- 
tion. The  other  is  tbe  caee  of  L.  ft  N.  R.  B. 
■Co.  V.  Dalton  (Ky.)  43  S.  W.  431— opinion  by 
Judge  Haselrlgg.  As  we  understand  this 
opinion,  it  is  against  appellant's  position. 
Tbe  court  in  that  opinion  used  thia  language: 
^'Before  liability  can  be  fastened  on  the 
company  tor  want  of  proper  aereens  on  ita 
engines,  or  because  of  their  defective  condi- 
tion, thore  must  lie  some  evidence  to  show 
such  want  or  defective  condition— such  as 
that  an  unuanal  qjaantity  of  live  sparka  were 
being  emitted  while  the  train  was  going  at 
«n  ordinary  rate  of  speed,  or  the  same  engine 
started  several  aucceasive  fires  on  the  same 
trip,  or  the  Utae.  In  the  case  before  ua  there 
is  uo  evidenee  or  drenrastance  of  this  char- 
acter to  rebut  the  testimony  of  a  number  of 
witnesses  for  tbe  company  who  testified  as 
to  the  perfect  condition  of  the  appliances 
after  a  thorough  examination  immediately 
after  the  fire."  In  this  case  the  evidence  of 
the  witness  Hart  shows  that  one  of  these  en- 
gines started  a  fire  on  the  same  day,  very 
near  the  fire  complained  of;  and  there  is 
much  proof  in  this  case  that  the  engines  of 
appellant,  during  the  time  mentioned,  emit- 


ted. ]aigt  quantities  ef  live  sparks  and  started 
fijiea  in  tbat  vidinity.  In  the  case  referred  to. 
the  oonrt  said  that  tbe  Jury  were  not  at  lib- 
erty to  reject  the  testimony  of  the  railroad's 
witneasea,  bat,  in  effect,  saying  that,  with 
sadi  evidence  before  them  as  in  the  cose  be- 
fore ua,  it  was  a  question  of  fact  for  tbem 
to  determine  as  to  tbe  condition  of  the 
spark  arrestee  and  the  managemoit  of  tlie 
engine  at  the  time  the  qairka  were  emitted 
and.  the  fire  started.  It  la  well  settled  in 
thi*  atate  that  a  railroad  company  la  not  lia- 
ble for  injurlea  resulting  from  sparks  escap- 
ing from- Ita  locomotive  if  it  ia  ftu-nished  at 
the  time  with  the  beat  and  moat-approved 
screens  and  spark  arresters  In  practical  use 
when  these  appliances  were  in  perfect  order, 
if  not  otherwise  guilty  in  the  operation  of  its 
engines.  In  the  case  of  L.  ft  K.  R.  R.  Co. 
V.  Samuel's  Sxeeutora  (BIy.)  57  S.  W.  235, 
tbe  above  principle  waa  approved,  and  In 
that  case  and  in  tbat  connection  tbe  court 
uaed  thia  language:  "The  law  ia  well  aettled 
in  this  atate  that  a  railroad  company,  au- 
thorized by  ita  charter  to  uae  steam  power, 
has  necessarily  tbe  right  to  use  fire  as  a 
means  of  generating  steam;  and  it  ia  not 
liable  for  injiuries  resulting  from  tbe  sparks 
escaping  from  its  locomotive  if  it  waa  fur- 
nished at  the  time  with  the  best  and  most- 
approved  screen  and  spark  arrester  in  prac- 
tical uae,  when  these  appliances  were  in  per- 
fect order,  if  not  otherwise  guilty  of  negli- 
gence in  the  operation  of  ita  eng^bie.  But  it 
is  equally  well  settled  that  in  an  action 
against  a  railroad  cempany  to  recover  for 
loss  by  fire  alleged  to  have  resulted  l^rom 
negligence  in  operation,  or  for  failure  to  have 
the  spark  arrester  in  proper  condition,  the 
testimony  showing  that  sparka  and  cinders 
escaped  from  the  locomotive  in  unusual  quan- 
tities was  competent,  and  will  of  Itself  war- 
rant the  presumption  tbat  the  arrester  was 
out  of  order,  or  waa  improperly  adjusted, 
and  that  the  defendant  was  consequently 
guilty  of  negligence  In  this  regard."  And 
again:  "The  question  In  that  case  waa  wheth- 
er it  was  competent  to  show,  about  tbe  time 
when  tbe  fire  occurred,  that  sparks  and  burn- 
ing coals  were  frequently  dropped  by  other 
engines  passing  on  the  same  road  and  upon 
previous  occasions,  and  it  was  held  tbat  such 
testimony  was  competent."  In  the  case  of 
The  Kentucky  Central  Railroad  Co.  v.  Bar- 
row, 88  Ky.  642,  20  8.  W.  165,  this  court,  by 
Judge  Lewis,  said:  "The  evidence  on  the 
trial  of  which  appellant  complains  was.  sub- 
stantially, that  trains  frequently  set  fire  to 
fencea  and  graas  at  other  places  in  the  vi- 
cinity of  appellee  along  the  line  of  that  road, 
and  at  different  times  durbig  the  fall  of  1881. 
It  was  also  stated  that  the  trains  usually 
passed  with  the  acreen  or  fender  up  or  laid 
back."  The  court  sustained  this  evidence 
and  afltoned  the  case.  To  the  same  effect 
is  tbe  case  of  Tbe  U  ft  N.  R.  R.  Co.  v.  Tay- 
lor, 82  Ky.  57,  17  S.  W.  188. 
As  stated  before,  appellant  contends  that 
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when  Mb  two  witnesses,  Mc€!«rlger  and  Tnc- 
ner,  testifled  tiiat  the  partlcnlar  eogbiea  whlcb 
started  tlie  Are  wwe  i>reTided  with  acteenB 
or  feodeia  that  would  affeetnaUy  praT<e»t  the 
escape  of  a|Mirk«  or  fit*  frwn  the  chimneys 
of  the  locomotiyeB^  this  ooneliided.  th*  caa*^ 
and  that  the  jury  were  net  at  liberty  to  ja- 
Ject  the  evidence  of  these  two  wltnessesb. 
SIcGariger  said  Hat.  when  the  eaglnas  aiv 
rived  ai  LioalsvlUe  that  nigbt,  he  examined 
them,  and  found  the  acreen*  to  be  all  right 
and  lu  pa>per  position.  Tnmei  said  that  be> 
fore  the  engines  left  Paducah  he  examined 
them,  and  found  that  the  screens  were  all 
right  and  In  proper  position.  And  they  both 
stated  that  these  screens  were  of  the  best 
and  most-approved  appliances  for  the  arrest 
of  sparks  and  cinders.  The  appellant  did 
not  introduce  those  in  charge  of  the  said 
engines,  Nos.  4  and  363,  to  show  how  said 
engines  were  managed  and  operated— wheth- 
er properly  or  not— at  the  time  and  while 
passing  ttie  place  where  the  Are  started,  nor 
show  the  condition  and  position  of  the  screens 
and  spark  arresters  at  that  tim&  And  for 
these  reasons  it  was  a  question  of  fact  for 
the  Jinry  to  determine  as  to  how  the  engines 
were  managed  and  operated,  and  as  to  wheth- 
er or  not  the  screens  and  spark  arresters 
were  in  proper  position  and  condition. 

Perceiving  no  error,  the  Judgment  Is  at- 
firmed,  with  damages. 


DUDLET  T.  CITY  OP  FLBMING8BURG. 

(Court  of  Appeals  of  Kentucky.     March  8, 

1908.) 

MUNICIPAL      CORPORATIONS  —  COASTINO      OK 

STREBT3— INJURIES  TO  TRAVELER 

— LIABIUTT. 

1.  A  mnnicipal  corporatiou  is  not  liable  for 
Injuries  sustained  by  one  run  into  by  a  sled 
while  attenptinK  to  cross  a  street,  for  in  pre- 
venting coasting  on  its  streets  it  is  engaged  in 
the  perfortnance  of  Kovernmental  duties,  aud 
represents  the  state. 

Appeal  from  circuit  court,  Fleming  county. 

•To  be  oflldally  reported." 

Action  by  W.  B.  Dudley  against  the  city 
of  Flemingsburg.  Judgment  for  defendant, 
and  ptaintifT  appeals.     A£flrmed. 

G.  A.  Caasldy,  J.  D.  Fumphrey,  and  J.  P. 
Maher,  for  appellant.  W.  O.  Dearlng  and 
O.  R.  Bright,  for  appellee. 

NUNN.  J.  The  appellant  sued  the  dty  of 
Flemlngsburg,  alleging  that  in  the  month 
of  February,  1802,  a  heavy  sleet  bad  fallen, 
and  the  streets  of  the  city  were  covered  with 
Ice  and  snow,  which  remained  on  the  streets 
for  several  days,  during  which  time  the 
mayor  and  the  other  officials  of  the  city  suf- 
fered, permitted,  and  encouraged  men  and 
boys  to  congregate  on  and  coast  down  Main 
street  a  distance  of  four  or  five  hundred 
yards,  on  sleds  and  slides,  at  the  rate  of 

f  \.  Sm  Haolclpal  Corporations,  vol.  M,  Cont  Dig. 
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about  75  miles  per  hour,  to  the  great  danger 
of  persons  using  this  street  and  other  streets 
crossing  tt;  "that  this  coasting  was  kept 
up  almost  throughout  the  entire  day  of  the  ' 
7tli.  of  Pebmary,  1902,  the  day  on  which  ap- 
Iiellaiit  was  Injured,  and  many  complained 
to  the  authorittes,  the  mayor,  police  judge, 
councilin«D.  and  marshal,  and  they  neglect- 
ed and  refused  to  prevent  or  stop  the  Il- 
legal usage  and  practice  of  coasting  on  the 
street,  althou^  the  street  was  appropriated 
almost  entirely  to  the  use  of  boys  and  reck- 
less men,  white  and  black,  who  were  boister- 
ous and  riotous  In  their  behavior  and  man- 
ner, and  the  same  was  continued  for  sev- 
eral days,  with  the  knowledge  of  the  offi- 
cials of  the  defendant,  without  protest  from 
them,  or  any  effort  to  prevent  It,  and  that 
the  officials  could  have  prevented  the  Illegal 
and  dangerous  use  of  the  streets  If  they  bad 
made  any  effort  to  do  so;  that  on  the  even- 
ing of  the  7tb  day  of  February,  1902,  about 
the  hour  of  seven  o'clock,  appellant  started 
to  the  business  portion  of  the  city,  and  in 
his  effort  to  cross  Main  street,  and  when  ex- 
ercising ordinary  care  for  his  own  safety, 
be  was  nm  against  by  one  of  the  coasters 
wtth  a  sled,  and  was  knocked  down,  and  his 
head  injured,  his  collar  bone  broken,  and 
he  was  otherwise  bruised  and  severely  in- 
jured, and  was  put  to  great  expense  in  the 
way  of  medical  and  doctor  bills  to  effect  a 
cure;  and  that  he  was  permanently  injured, 
to  bis  damage  In  the  sum  of  $2,000."  The 
court  below  sustained  a  demurrer  to  that 
petition,  and  appellant  is  here  on  appeal. 

There  are  two  general  principles  underly- 
ing the  administration  of  government  of 
municipal  corporations:  The  one  is  that  a 
municipal  corporation,  in  the  preservation 
of  peace,  maintenance  of  good  order,  and 
the  enforcement  of  the  laws  for  the  safety  of 
1 1  the  public,  possesses  governmental  functions, 
and  represents  the  state.  The  other  Is  where 
the  municipal  corporation  exercises  those 
powers  and  privileges  conferred  for  private, 
local,  or  merely  corporate  purposes,  peculiar- 
ly for  the  benefit  of  the  corporation.  Un- 
der the  former  the  city  is  not  liable  for  the 
malfeasance,  misfeasance,  or  nonfeasance  of 
its  officers.  Under  the  latter,  it  is.  aial- 
feasauce  Is  the  unjust  performance  of  some 
act  which  the  party  bad  no  right,  or  which 
he  had  contracted  not,  to  do.  Misfeasance 
Is  the  wrongful  and  injurious  exercise  of 
lawful  authority,  or  the  doing  of  a  lawful 
act  in  an  unlawful  manner.  Nonfeasance  is 
the  nonperformance  of  some  act  which  ought 
to-  be  performed.  Appellant's  petition  Is,  in 
substance  and  effect,  to  recover  damages 
from  appellee  for  personal  Injuries  by  rea- 
son of  the  misfeasance  or  nonfeasance  of  its 
officials  in  authorizing  and  consenting  to  the 
coasting  on  its  streets  by  disorderly  per- 
sons and  riotous  assemblies,  and  falling  to 
prohibit  and  prevent  same.  In  the  case  of 
Schultz  V.  City  of  Milwaukee,  49  Wis.  254,  5 
N.  W.  342,  85  Am.  Rep.  779,  the  court  said: 
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"The  coasting  or  sliding  down  Poplar  street, 
in  tbe  manner  and  to  the  extent  charged  In 
the  complaint,  was,  while  being  Indulged  In, 
a  grievous  public  nuisance,  which  the  city 
authorities  ought  to  baTe  prevented  or  sup- 
pressed. But  this  duty  is  a  public  or  police, 
rather  than  a  corporate  duty,  In  the  perform- 
ance of  which  the  corporation,  as  such,  has 
no  particular  Interest,  and  from  which  It  de- 
rives no  special  benefit  or  advantage  in  Its 
corporate  capacity,  but  which  it  la  bound  to 
see  performed  in  pursuance  of  a  duty  Im- 
posed by  law  for  the  general  welfare  of  the 
Inhabitants  or  of  the  community."  And  the 
court  in  that  case  relieved  the  city  from  lia- 
bility. In  the  case  of  Faullcner  v.  City  of 
Aurora,  44  Am.  Rep.  9  (a  case  In  which 
the  facts  are  the  same  as  those  In  the  case 
at  bar),  the  court  said:  "It  Is  obvious  that 
in  the  case  before  us  the  Injury  did  not  re- 
sult from  any  defect  in  the  highway.  It 
was  produced  by  the  act  of  those  Improper- 
ly and  unlawfully  using  the  highway,  which 
was  at  the  time,  and  but  for  the  unlawful 
act  of  those  Improperly  using  the  street,  In  a 
reasonably  safe  and  convenient  condition 
for  public  travel.  The  complaint  Is  not  that 
the  appellant's  son  was  injured  because  of 
defects  In  the  street  rendering  it  unsafe  and 
unfit  for  public  use,  but  because  persons, 
while  engaged  In  improperly  using  the  street, 
ran  their  coasting  sleds  against  his  son, 
thereby  injuring  him.  If  the  appellee  Is  lia- 
ble for  the  Injury  thus  produced,  it  would 
follow,  logically,  that  it  would  be  liable  for 
an  injury  caused  by  loafers  lounging  upon 
its  streets,  occurring  In  the  presence  of  its 
officers,  if  it  were  known  that  such  persons 
were  accustomed  to  lounge  and  loaf  upon  Its 
streets.  To  hold  incorporated  cities  liable 
for  such  injuries  would  be  unjust,  and,  we 
thltik,  without  the  sanction  of  law."  In  the 
case  of  Borough  of  Norristown  v.  Fitzpat- 
rlck,  04  Pa.  121,  30  Am.  Rep.  771,  the  court 
said:  "The  appellee  could  only  arrest  and 
stop  the  sport  of  coasting  upon  its  streets 
through  its  officers  and  police  force,  but,  as 
held  in  the  same  case,  the  appellee  would 
not  be  responsible  for  the  neglect  or  failure 
of  its  officers  to  stop  those  engaged  In  thus 
using  its  streets." 

The  appellant,  in  his  petition,  claims  that 
the  use  and  the  manner  of  use  of  this  street 
by  the  coasters  amounted  to  an  obstruction 
of  the  street  for  which  the  city  was  liable. 
In  the  case  of  Faulkner  v.  City  of  Aurora, 
supra:  "It  is  held  that  anything  in  the  con- 
dition of  the  highway  which  renders  It  un- 
safe or  Inconvenient  for  travel  is  a  defect  or 
want  of  repair.  It  may  be  a  hole  In  the 
highway,  or  it  may  consist  of  a  stone  or  log 
or  other  obstacle  left  on  its  surface,  or  a 
post  standing  within  its  limits,  or  a  barrier 
stretched  across  it,  though  not  touching  it, 
or  it  may  be  trees  or  walls  standing  by  or 
npon  it,  and  liable  to  fall  and  Injure  trav- 
elers, or  It  may  be  an  awning  projecting 
over  it"    For  Injuries  from  such  obstruc- 


tions the  dty  would  be  liable.  Continuing, 
the  court  in  that  case  said:  "But  we  are  not 
aware  of  any  precedent  for  holding  an  Ille- 
gal use  of  the  highway  by  men,  animals,  ve- 
hicles, engines,  or  any  other  object,  wblle 
movable  and  actually  being  moved  by  hu- 
man will  and  direction,  and  neither  fixed  to. 
nor  resting  on,  nor  remaining  in  one  posi- 
tion within  the  traveled  part  of,  the  high- 
way, to  be  a  defect  or  want  of  repair  for 
which  the  city  or  town  is  liable."  It  is  ob- 
vious that  In  the  case  before  us  the  injury 
did  not  result  from  any  defect  or  obstrnc- 
tion  In  the  highway.  It  was  produced  by 
the  acts  of  those  improperly  and  unlawfully 
using  the  highway,  and  for  which  the  city 
or  corporation  Is  not  liable.  To  the  same  ef- 
fect is  the  case  of  Prather  v.  City  of  Lex- 
ington, 13  B.  Mon.  563,  56  Am.  Dec  585,  in 
which  a  mob  destroyed  property  of  Pratber 
In  the  city  of  Lexington.  The  court,  after 
discussing  defects  in  the  petition,  used  this 
language:  "But  we  place  the  decision  of 
the  question  arising  upon  the  demurrer  to 
the  plaintlfTs  declaration  upon  broader 
grounds.  The  officers  of  a  city  are  quasi 
civil  officers  of  the  government,  although  ap- 
pointed by  the  corporation.  They  are  per- 
sonally liable  for  their  malfeasance  or  non- 
feasance in  office,  but  for  neither  is  the  cor- 
poration responsible."  To  the  same  effect  is 
the  case  of  Ward  v.  City  of  Loidsville,  16 
B.  Mon.  191.  In  the  case  of  Jolly's  Admin- 
istrator V.  City  of  Hawesvllle,  80  Ky.  2S1, 

12  S.  W.  318,  the  facts  were  that  numerous 
persons  congregated  on  the  streets  of  Hawes- 
vllle, in  the  presence  of  and  with  the  con- 
sent of  the  city  officials,  with  gims  and  pis- 
tols, and  engaged  in  sham  battle,  pursuing 
and  shooting  at  each  other  in  such  dose 
proximity  as  to  endanger  the  lives  of  those 
who  were  not,  as  well  as  those  who  were, 
engaged;  and  this  continued  from  early  In 
the  morning  until  late  in  the  evening,  with- 
out any  effort  on  the  part  of  the  marshal, 
though  aware  of  It,  to  stop  it;  and  plaintiff's 
son,  who  was  not  engaged  in  this  unlawful 
amusement,  was  shot  In  the  eye  with  a  wad 
and  killed,  and  the  plaintiff  sued  the  city  for 
damages.  The  court,  applying  the  principles 
of  law  above  named,  dismissed  her  petition; 
and  the  court  in  that  case,  after  referring  to 
Pollock's  Administrator  v.  City  of  Lonlsviile, 

13  Bush,  221,  26  Am.  Rep.  260,  and  Qreen- 
wood  V.  City  of  Louisville,  13  Bush.  226,  26 
Am.  Rep.  263,  and  the  two  cases,  13  B. 
Mon.,  and  16  B.  Mon.,  supra,  as  sustalnlnt; 
the  court's  position,  used  this  langua^'c: 
"Such  has  been  the  uniform  ruling  of  this 
court,  and  a  different  one  would  be  not  only 
perversive  of  the  mala  design  of  creating 
municipal  corporations,  intended  principally 
as  auxiliary  of  the  state  government,  but 
open  the  door  for  actions  against  cities  on 
account  of  every  personal  injury  in  any  de- 
gree attributable  to  misfeasance  or  nonfeas- 
ance of  police  officers,  and  thus  impose  bur- 
dens on  taxpayers  In  no  Just  sense  at  fault 
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or  liable.  This  long  and  well  settled  doc- 
trine has  not  been  modified  by  statute  ot  this 
state,  except  to  the  extent  that  section  6,  c. 
1,  Gen.  St.  [now  section  8,  Ky.  St],  makes  a 
city  liable  for  damages  done  to  property 
therein  by  riotous  and  tumultuous  assem- 
blies of  people.  But  the  care  and  particu- 
larity with  which  the  conditions  of  such  lia- 
bility are  set  out  In  the  statute,  and  the 
restrietloii  of  it  In  express  terms  to  cases  of 
injury  to  property,  shows  the  legislature  did 
not  Intend  to  thereby  authorize  a  recovery 
against  the  city  for  personal  injury  resulting 
from  the  malfeasance  or  negUgence  of  police 
ofBcets."  To  the  same  effect  Is  the  case  of 
City  of  MadisouTllle  t.  Bishop  (Ky.)  67  S.  W. 
268.  These  cases  all  rest  on  the  ground  that 
the  monlcipal  corporation  represents  the  com- 
monwealth, and  municipal  officers,  while  en- 
gaged In  those  duties  which  relate  to  the  pub- 
lic safety  and  the  preservation  of  public  or- 
der, are  the  servants  of  the  state. 

Perceiving  no  error,  the  judgment  is  af- 
firmed. 


GERMAN  INS.  BANK  v.   FABEL. 

(Court  of  Appeals  of  Kentucky.     Feb.  20, 
1903.) 

USURY— JOINT  NOTE— INDIVIDUAL  RBNEWAL 
NOTE— NEW  SECURITY— EFFECT. 
1.  A  joint  maker  of  a  usuriODS  note  which  has 
been  frequently  renewed,  the  usury  being  each 
time  added  to  the  principal,  is  not  deprived  o( 
the  defense  of  osory  by  the  fact  that  later  he 
executed  his  own  note  on  new  collateral  secur- 
ity; the  joint  note  being  canceled,  and  the  bal- 
ance of  the  proceeds  of  the  individual  note  being 
oiied  by  him  on  his  own  account. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Proceedings  by  Louise  Fabel,  as  adminis- 
tratrix with  the  will  annexed  of  the  estate 
of  Margaretha  Fabel,  for  the  settlement  of 
her  accounts,  and  for  a  sale  of  real  estate  to 
pay  debts,  In  which  the  German  Insurance 
Bank  was  made  a  defendant  as  a  creditor  of 
the  estate.  From  a  judgment  allowing  the 
defendant's  claim  for  an  insufficient  amount, 
defendant  appeals.    Affirmed. 

O.  A.  VVehle,  for  appeUant.  M.  A.,  V.  A. 
&  J.  G.  Sachs,  for  appellee. 

BURN.4l.\I,  C.  J.  The  appellee.  Louise  Fa- 
bel, brought  this  suit  as  administratrix  with 
the  will  annexed  of  the  estate  of  Margaretha 
Fabel  for  a  settlement  of  her  accounts,  to 
ascertain  the  indebtedness  of  the  estate,  and 
for  a  sale  of  a  sufficient  amotmt  of  real  es- 
tate to  pay  It  Appellant,  the  German  In- 
surance Bank,  was  made  a  defendant  and 
filed  an  answer,  In  which  It  alleges  that  Mar- 
garetha Fabel  on  the  14th  day  of  July,  1900, 
executed  to  It  her  promissory  note,  due  four 
months  after  date,  for  |5,000,  and  at  the 
same  time  pledged  and  delivered  to  It  cer- 
tain shares  of  stock  owned  by  her,  as  col- 
lateral security.     It  admitted  that  the  note 


contained  $291.42  of  usury,  but  alleged  that 
the  balance,  $4,706.58,  with  Interest  from  the 
17th  of  November,  1900,  was  just,  due,  and 
unpaid,  and  asked  an  enforcement  of  its  lien, 
and  a  sale  of  the  collateral  to  pay  this  bal- 
ance. Appellee  replied,  aud  denied  that  the 
alleged  balance  set  up  by  the  bank  was  the 
true  amount  due  by  decedent.  And  In  the 
second  paragraph  of  the  repJy  she  alleges 
that  on  the  30th  day  of  July,  1885,  F.  Fabel 

6  Sons  and  Margaretha  Fabel  borrowed  from 
the  bank  $5,000,  for  which  they  executed 
their  joint  promissory  note,  due  fo<ir  mouths 
after  date;  that  there  were  numerous  re- 
newals of  this  note  by  the  same  makers  to 
the  bank,  at  wblch  interest  in  excess  of  6 
per  cent,  was  either  paid  or  added  to  the 
principal;  that  this  course  of  dealing  was 
kept  up  until  the  80th  of  December,  1895, 
when  she  executed  her  individual  note  to 
the  bank  in  lieu  of  the  one  signed  by  F.  Fa- 
bel &  Sons  and  herself,  and  that  on  the  note 
so  executed  she  paid  interest  at  the  rate  of 

7  per  cent.,  and  8  per  cent,  per  annum  at 
each  renewal  thaeof ;  and  that  It  was  finally 
merged  in  the  obligation  sued  on-^nd  asked 
that  the  entire  usury  which  had  been  paid 
from  the  date  of  the  original  loan  In  July, 
1885.  should  be  extracted.  Appellant,  in  its 
rejoinder,  admits  the  transaction  with  F.  Fa- 
bel &  Sons  and  Margaretha  Fabel,  and  al- 
leges that  there  was  due  on  the  old  note  on 
the  30th  of  December,  1896,  $4,706;  that  on 
that  day  decedent  executed  to  the  bank  her 
note  for  $5,000,  the  proceeds  of  which  ($4,- 
877.50)  were  placed  to  her  credit;  and  that 
she  checked  on  this  sum  to  pay  for  the  old 
note,  and  appropriated  the  balance  ($172.50> 
to  other  uses— and  claims  that  this  transac- 
tion was  an  Independent  loan  made  to  dece- 
dent on  the  credit  of  the  stock,  and  denies 
that  the  usui-y  paid,  between  the  date  of  the 
original  loan  and  the  date  of  this  transaction, 
by  F.  Fabel  &  Sons  and  decedent  can  be 
legally  deducted  from  the  obligation  sued  on. 
A  demurrer  was  sustained  to  this  response, 
and  $1,303.31  of  usury  deducted,  and  a  judg- 
ment given  for  the  balance  of  the  platntifTs 
debt;  and  to  reverse  that  judgment  this  ap- 
peal Is  prosecuted. 

Appellant  contends  that  as  the  proceeds 
of  the  note  executed  by  decedent  in  1895 
were  placed  to  her  credit,  and  were  in  ex- 
cess of  the  balance  due  upon,  the  old  obliga- 
tion, it  cannot  be  regarded  as  a  renewal  of 
the  previous  debt,  and  seeks  to  distinguish 
this  transaction  from  numerous  others  of 
similar  character  which  this  court  has  held 
to  be  mere  renewals  and  devices  resorted  to 
to  escape  usury.  In  S.  Whinery  v.  R.  D. 
Garrett  etc.  (which  was  decided  at  the  pres- 
ent term  of  this  court)  71  S.  W.  855,  A.  J. 
j  Crawford,  principal,  and  8.  Whinery,  as  se- 
curity, borrowed  from  the  Somerset  Banking 
Company  $3,300,  by  note,  which  was  renewed 
from  time  to  time  until  the  24th  of  Janu- 
ary, 1896;  Interest  being  paid  at  each  renew- 
al at  the  rate  of  8  oer  cent     lo  ETebruary. 
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1890,  Crawford  havliij;  became  InsolTent, 
Wblnory  executsft  Id*  IndivUnal  note  to  tbe 
bank  for  the.  balance  doe,  whlcb  b«  rene'tved 
from  time  to  tiaie,.  mailing,  like  paymenta  In 
advance  of  interest  by  way  ef  discount.  He 
was  sued'  at  the  last  renewal  of  tbe  note,  and 
pleaded  usury.  The:  trial  court,  purged  tbe 
note  of  all  usury  wUcb  acsraed  aftor  tbe 
execution  by  WhlneEy,  bBt  refused  to  purge 
tbe  usury  paid  up-  te-  that  time  by  Crawford. 
Tt  was  held  tbait  Wbinery  was  entitled  to 
have  all  tbe  usury  extracted  wblch  had.  beoi 
paid  by  Crawford  fcom  the  date  of  tbe  origi- 
nal transaction.  In  The  Bank  of  RuaeellvlUe 
V.  Coke  (Ky.)  45  S.  W.  867,  It  was  held  that 
where  a  borrower  bad  paid  usury  upon  an  in- 
debtedness which  was  embraced,  with  other 
Indebtedness,  In  a  new  note,  he  had  the 
right  to  follow  such  usury  Into  the  new  ob- 
ligation, and  recover  the  amount  so  em- 
braced therein.  In  Kendall  t.  Crouch,  88 
Ky.  109,  11  S.  W.  587,  It  waa  held  that  drop- 
ping of  the  principal  obligor,  and  tbe  execu- 
tion of  a  new  note  by  the  surety,  was  not 
such  a  novation  as  would  derive  tbe  surety 
of  the  plea  of  usury.  We  think  it  is  impossi- 
ble to  distinguish,  on  principle,  those  cases 
from  the  one  at  bar.  And  appellee  Is  not 
estopped  from  relying  upon  the  defense  of 
usury  in  tbe  obligation  sued  on,  any  more 
than  she  would  bare  been  if  she  bad  merely 
executed  a  note  to  tbe  bank  for  tbe  exact 
amount  due  upon  tbe  note  of  Fabel  &  Sons 
and  herself,  which  she  took  up  and  paid  off. 
For  reasons  indicated,  the  Judgment  la  af- 
firmed. 


FOX  v.  WILLIS  et  al. 

(Oonrt  of  Appeals  of  Kentucky.      Feb.  25, 

1003.) 

CLAIMS  AGAINST  THE  aOVERNMBNT— COLLEC- 

TION— FEB— MINISTER  TO  PORBIQN 

COUNTRY— ATTORNEY'S  FEB. 

1.  Under  Eev.  St.  U.  S.  i  5408  [U.  S.  Comp. 
St.  1001,  p.  3707],  prohibiting  a  person  holding 
a  place  of  trnst  or  profit  under  the  government 
from  acting  as  agent  for  the  prosecution  of  a 
claim  against  the  United  States,  a  person  who 
has  entered  into  a  contract  vrith  another  to  as- 
sist him  in  prosecuting  the  claims  of  a  city 
agaiust  the  government,  but  who  shortly  after- 
wards accepts  the  post  of  minister  to  a  foreign 
country,  and  holds  such  post  during  the  prose- 
cution of  the  claim,  cannot  recover  any  fee  for 
the  prosecution  of  the  claim. 

2.  Where  a  minister  to  a  foreign  country  had, 
l)efore  taking  np  his  duties,  entered  into  a  con- 
tract with  another  to  assist  in  the  collection  of 
certain  claims  against  the  government,  which 
were  prosecuted  dnring  his  term  of  office,  he 
can,  upon  payment  of  the  claims,  recover  from 
his  associate  any  attorney  fees  and  costs  ad- 
vanced for  his  bcueGt,  though  he  cannot  recover 
any  fee  for  services. 

3.  An  attorney  fee  of  $500  certain  and  $1,000 
additional  in  case  of  success  for  the  collection  of 
a  claim  of  $10,017.05  by  suit,  is  reasonable. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  dlvision<. 

'To  be  otHclaJly  reported." 

Suit  by  F.  T.  Fox  against  tbe  Board  of 
ijinking  Fund  Commissioners  of  tbe  dty  of 


Louisville  to  recover  feea  claimed  to  have 
been  earned  by  the  eoUectian  of  a  daim 
against  tbe  government.  Mrs.  WUUa,.  as  ex- 
ecutrix of  A.  S.  WiUlB(.  deceased.  Intervenes, 
and  claims  pert  of  tbe  fee  under  a  contract 
wUb  plaintiff.  Tbe  board,  la-  penalttad.  to 
pay  into  court  tha  fmid  sued  for.  Jndgmeat 
awarding,  intervener  part  of.  the-  CobA,  and 
plaintiff  appeals.    Bereraed.. 

Pirtle  &  Trabue,  RtmMgg  A  Obenanlt 
and  J.  T.  O'Neal,  for  appellant:  S.  L.  Clem- 
ona,  for  appellee. 

NUNN,  J.  The  substance  of  the  facts  of 
thla  case  are  that  In  tbe  year  1800  the  Board 
of  Sinking  Fund  Commissioners  of  tbe  city 
of  Louisville,  Ky.,  by  resolution  of  the  board, 
renewed  the  contract  with  F.  T.  Fox  and  A. 
S.  Willis  that  it  bad.  In  1874,  made  with  F. 
T.  Fox  and  S.  H.  Wires,  to  recover  from  the 
United  States  government  Internal  revenue 
tax  wrongfully  collected  from  the  city— 
Wires  having  died.  By  tbe  contract  Fox  and 
Willis  were  to  receive  a  sum  equal  to  one- 
half  of  any  sum  they  might  recover;  they  to 
pay  all  costs  and  their  expenses.  Fox  had 
other  like  contracts  for  the  recovery  of 
claims  against  tbe  goveniment,  made  trlCh 
tbe  state  of  Kentucky  and  Logan  and  Simp- 
son counties  (but  they  were  only  to  receive 
on  .claims  of  countiee  a  fee  equal  to  20  per 
cent,  of  the  amount  collected),  in  wblch  con- 
tracts he  procured  tbe  services  of  A.  S.  Wll- 
Ub,  and  agreed  with  him  that  they  would  di- 
vide the  fees  equally  after  deducting  ex- 
penses. Under  this  arrangement  they  prose- 
cuted tbe  clalmSk  and  on  the  16th  day  of 
March,  1891,  they  collected  from  the  gov- 
ernment $42,514.03  on  the  Louisville  claim. 
One-half  of  this  sum— their  fee— was  divided 
between  them  on  the  basis  of  their  agree- 
ment; WUIIs  receiving  the  sum  of  $11,257, 
and  Fox  $10,000.  On  the  6th  of  March,  1S&4, 
they  received  further  on  tbeb:  Louisville 
claim  tbe  sum  of  $13,725.17,  $9,533.54  on 
their  Logan  county  claim,  and  $1,296.02  on 
their  Simpson  county  claim.  Their  fees  on 
these  collections  were  adjusted  and  settled 
between  Fox  and  J.  L.  Clemens,  as  agent 
and  attorney  for  Willis,  who  was  then  In 
Hawaii.  Fox  received  $3,435.58  and  Willis 
$5,058.  This  settlement  was  made  on  the 
Otb  day  of  March,  1894,  and  tbe  basis  fo( 
same  was  a  settlement  made  by  Fox  and 
Willis  on  the  20th  of  October,  18te.  The 
agreement  is  In  words  and  figures,  to  wit: 

"Louisvllle,  Ky.  20th  Oct.  1893.  It  is 
agreed  by  and  ttetween  Albert  S.  Willis  and 
r.  T.  Pox  that  in  fees  to  l>e  received  from 
tbe  city  of  Louisville,  Simpson  co.  and  Logan 
CO.  Ky.,  and  the  state  of  Kentucky,  said  Fox 
is  to  receive  $7,250.00  and  said  Willis  $11,- 
957.04;  but  subject  to  this  addition  that  if 
said  Fox  can  get  an  allowance  for  exi>enses 
from  Simpson  co.,  the  same  is  to  be  equally 
divided  l)etween  them;  and  If  the  full  claim 
for  tbe  State  of  Kentucky,  then  the  add^ 
tional  fee  for  same  is  to  be  equally  divided 
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between  them,  tbe  addhlona]  sum  for  said 
state  being  soppoaed  to  be  $2,117.91.  Said 
Willis  Is  to  pay  tlie  fee  doe  Jtidge  Hart  of 
WaAln{[1  TJbe  above  aettlement  la  based 
on  tlie  pa^iuent  of  the  claims  aforementlon- 
<>d  and  is  to  be  prorated  If  any  of  the  claims 
is  rejected.  XhlB  settlement  is  In  Ueu  of  all 
others.     P.  X.  Fox.    Albert  8.  WUlls. 

"In  the  event  said  Fox  can  set  from  Logan 
county  any  allowance  over  the  20  per  cent 
noir  agreed  to  be  paid  by  said  co.,  the  same 
is  to  be  equally  divided  between  them.  20tii 
Oct  1883.    F.  T.  Fox.    Albert  S.  Willis." 

When  these  last  sums  were  paid  by  the 
government.  It,  by  its  officials,  refused  to  pay 
the  city  of  LoulaviUe  about  $17,000,  which 
bad  been  allowed  when  the  last-mentioned 
claims  were  allowed;  giving  as  a  reason  that 
it  had,  by  some  error  or  mistake,  when  It 
paid  the  ^2,514.  paid  $17,000  too  much. 
And  in  March,  1804,  an  action  was  brought 
to  recover  tills  sum.  The  Board  of  Slnlcing 
Fund  Commissioners  were  successful  in  the 
lower  court,  and  the  government  appealed 
to  the  Supreme  Court,  and  lost  again,  and 
on  the  20th  of  July,  1898,  paid  the  sum,  with 
its  interest,  to  wit,  $19,017.05,  to  the  Board 
of  Sinking  Fund  Commissioners  of  Iioulsville, 
Ky.;  and  on  the  5th  day  of  October,  1898, 
appellant,  F.  T.  Fox,  sued  the  commissioners 
(or  one-half  thereof,  claiming  that  he  was  en- 
titled to  it  in  his  own  right.  The  commls- 
8k>ners  answered,  and  admitted  that  they 
held  the  money,  but  that  Willis'  executrix 
was  claiming  a  part  of  same  as  a  fee  for  A. 
S.  Willis,  under  the  resolntioo  of  the  board 
employing  Fox  and  Willis  in  the  year  1890; 
and  also  stating  that  they,  as  such  board, 
had  been  summoned  as  garnishees  in  actions 
by  the  Lonisvlile  Banking  Company  against 
Fox  and  G.  W.  McCready  against  Fox,  and 
that  the  Louisville  Trust  Company  had  giv- 
en them  notice  of  a  written  assignment  by 
Fox  to  it  of  bis  fee  in  said  fund;  and  asked 
to  be  allowed  to  pay  the  ftmd  In  court,  and 
for  the  court  to  adjudge  to  whom  the  fund 
belonged;  and  under  order  of  court  said 
fond  of  $9,508.57  was  paid  in  court  Mrs. 
Willis,  as  executrix  of  A.  S.  Willis,  answered, 
and  controverted  plaintitTs  statement  that 
be  was  entitled  to  the  whole  fee,  and  alleged 
that  she,  as  such  executrix,  was  entitled  to 
a  part  of  the  fee,  to  be  divided  in  the  propor- 
tions and  under  the  contract  of  Fox  and 
Willis  made  October  20,  1893;  and  also  al- 
leging that  Willis  and  she,  as  executrix,  had 
advanced  to  Alphonso  Hart  his  fee  of  $1,500 
to  prosecute  this  last  action  to  a  judgment, 
and  bad  paid  $385  costs  and  claims  for  print- 
ing in  and  about  the  proper  prosecution  of 
the  claima,  and  asked  the  court  to  adjudge 
to  her  from  the  fund  a  sufficient  amount  to 
pay  same.  The  appellant  replied  to  appellee's 
answer,  and  denied  her  claim,  and  stated 
that  A.  S.  Willis,  in  the  fall  of  1893,  was  ap- 
pointed by  the  President  of  the  United  States 
a  minister  to  Hawaii,  and  that  he  accepted 
this   appointment:   that  under  section  5498 


of  the  Statutes  of  tfee  United  States  [U.  8. 
Comp.  St  1901,  p.  3707]  WUlis  was  prohibit- 
ed from  prosecuting  any  claim  against  the 
garremment  while  holding  each  office,  and 
that  be  held  same  until  his  death,  which  oc- 
curred in  the  year  1897;  and  that  also  he 
prosecuted  the  claim  in  his  own  name  and 
right  with  the  assistance  of  Hart  and  that 
he  had  d»  knowledge  or  information  that 
Willis  toolt  any  part  in  t^e  prosecution  of 
the  claiaa,  or  that  he  paid  any  costs  or  Hart's 
attorney  fee,  but  says  that  he  himself  did 
not  pay  Hart,  nor  any  costs  except  $40.  The 
lower  court  adjudged  that  Willis'  executrix 
take  $6,924.35  of  the  fund,  to  which  Judg- 
ment appellant  excepted,  and  the  case  is  here 
on  appeal. 

The  first  or  main  question  to  be  determined 
is,  can  the  executrix  of  A.  S.  Willis  recover 
any  part  of  the  $9,508  as  fee  for  the  prosecu- 
tion of  the  action  to  recover  a  claim  against 
the  United  States  after  Willis  became  minis- 
ter to  Hawaii?  Section  6488,  Rev.  St  U.  S. 
[U.  S.  Comp.  St.  1901,  p.  3707],  is  as  follows: 
"Every  officer  erf  the  United  States,  or  any 
person  holding  any  place  of  trust  or  profit, 
or  discharging  any  official  function  under  or 
in  connection  with  any  executive  department 
of  the  goTornmcnt  of  the  United  States,  or 
under  the  Senate  or  House  of  Representa- 
tives of  tbe  United  States,  who  acts  as  an 
agent  or  attorney  for  prosecuting  any  claim 
against  the  United  States,  or  in  any  man- 
ner or  by  any  means,  otherwise  than  in  the 
discharge  of  his  proper  official  duties,  aids 
or  assists  in  the  prosecution  or  support  of 
any  such  claim,  or  receive  any  gratuity,  or 
any  share  of  or  Interest  In  any  claim  from 
any  claimant  against  the  United  States,  with 
Intent  to  aid  or  assist  or  in  consideration 
of  having  aided  or  assisted,  In  the  prosecu- 
tion of  such  claim,  ebail  pay  a  fine  of  not 
more  than  fire  thousand  dollars,  or  suffer 
imprisonment  not  more  than  one  year,  or 
both."  In  2d  Edition  of  American  &  Eng- 
lish Encyclopedia  <^  Law,  page  933,  this  lan- 
guage is  found:  "That  principle  of  Utw 
which  holds  that  no  one  can  lawfully  con- 
tract to  do  that  which  has  a  tendency  to  be 
Injurious  to  the  public  or  against  public  good 
is  well  settled,  and  may  be  termed  the  pol- 
icy of  the  law.  And  courts  have  not  hesi- 
tated to  declare  Illegal  and  unenforceable 
contracts  which  they  have  considered  against 
the  public  policy."  Ag^aln,  on  page  939,  it  is 
said:  "In  some  early  cases  a  distinction  was 
taken  in  reference  to  the  validity  and  en- 
forcement of  contracts  between  acts  mala 
prohiblta  and  acts  mala  in  se,  but  In  the 
words  of  an  emln^at  Jurist  this  'has  long 
since  been  exploded.'  It  was  not  founded 
upon  any  sound  principle,  for  it  is  equally 
unfit  that  a  man  should  be  allowed  to  take 
advantage  of  what  the  laws  says  he  ought 
not  to  do,  whether  the  thing  be  prohibited 
because  it  is  against  good  morals,  or  wheth- 
;  er  It  lie  prohibited  because  it  is  against  the 
I  interest  of  th«  statek    Wli«i  the  statote  ex- 
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pressly  provides  that  a  Tlolatlon  thereof 
shall  be  a  misdemeanor,  It  would  seem  clear 
that  it  was  the  Intention  of  the  legislature  to 
render  Illegal  contracts  violating  the  stat- 
nte."  The  same  principles  are  stated  in  the 
case  of  Steele  t.  Curie,  4  Dana,  384.  In  the 
case  of  Lindsay  t.  Rutherford,  17  B.  Mon. 
247,  the  court  said:  "A  contract  is  void  if 
prohibited  by  statute,  though  the  statute 
only  inflicts  a  penalty;  because  such  a  pen- 
alty implies  a  prohibition.  If  the  contract 
be  illegal,  it  makes  no  difFerence,  in  point 
of  law,  whether  the  statute  which  makes 
it  BO  has  in  view  the  protection  of  the  reve- 
nue or  any  other  object  The  question  to 
be  considered  Is,  ^oes  the  statute  prohibit 
the  contract  attempted  to  be  enforced?"  In 
case  of  £x  parte  Curtis,  106  U.  S.  371,  27  L. 
Ed.  232,  Chief  Justice  Waite  reviewed  the 
legislation  of  Congress  on  the  subject  of  the 
disability  of  officers  of  the  United  States  in 
matters  of  claims  against  the  United  States 
from  the  beginning  of  the  government,  and 
referred  to  section  6498  of  the  Statutes  [U. 
S.  Comp.  St.  1901,  p.  3707],  as  follows: 
"Which  prohibits  every  officer  of  the  United 
States  or  person  holding  any  place  of  trust, 
profit  or  discharging  any  official  function 
under  or  in  connection  with  any  executive 
department  of  the  government,  from  acting 
as  an  agent  or  attorney  for  the  prosecution 
of  any  claim  against  the  United  States."  It 
is  admitted  that  A.  S.  Willis  held  the  posi- 
tion of  minister  to  Hawaii  from  this  govern- 
ment from  the  last  of  the  year  1893,  until 
his  death,  in  1897,  and  his  case  comes  with- 
in the  principles  above  referred  to.  The  con- 
tract is  in  fact  prohibited  by  section  6498  of 
the  Revised  Statutes  of  the  United  States, 
though  the  statutes  only  Inflict  a  penalty, 
because  the  penalty  implies  a  prohibition. 
If  Mr.  Willis,  wblle  an  officer  of  the  United 
States,  as  attorney,  had  prosecuted  any 
claim  against  the  United  States,  or  assisted 
in  the  prosecution  of  such  claim,  he  was  lia- 
ble to  a  fine  of  not  more  than  $6,000  or  im- 
prisonment for  not  more  tlian  one  year,  or 
both;  and,  the  penalty  for  doing  the  act 
being  Imposed,  the  act  itself  was  prohibited 
by  law.  The  court  is  of  the  opinion  that 
his  executrix  is  not  entitled  to  recover  any 
part  of  the  fund  as  a  fee  for  the  prosecution 
of  the  claim.  But  we  are  of  the  opinion  that 
out  of  said  fund  Willis'  estate  should  be  re- 
imbursed for  the  money  advanced  for  the 
benefit  of  appelkint  in  the  prosecution  of  the 
claim,  and  for  the  amount  due  Willis  from 
appellant  as  shown  by  their  settlement  of 
October  20,  1893,  $4,707.04,  less  the  amount 
paid  him  as  on  their  settlement  in  March 
1894,  $2,222.42,  with  6  per  cent.  Interest  to 
the  date  the  sinking  fund  commissioners  paid 
the  fund  into  court,  to  wit,  October  4,  1898. 
The  contract  of  Fox  and  Willis  of  date  of 
October  20,  1893,  and  the  settlement  of 
March,  1894,  show  that  at  the  last  date,  and 
after  the  completion  of  the  settlement,  ap- 
pellant was  Indebted  to  Willis  in  the  sum  of 


$2,484.62,  and  tbe  proof  ataows  that  Willis 
paid  Hart,  for  appellant,  on  tbe  4th  of  Oc- 
tober, 1894,  the  sum  of  $500.  The  record 
shows  parties  agree  that  statement  in  con- 
tract of  20th  of  October,  1888,  "that  Willis 
is  to  pay  Hart,"  had  no  reference  to  $l,50O 
paid  Hart,  but  referred  to  other  and  pre- 
mium fee,  and  paid  for  him  for  printing  a 
brief,  August  13,  1894,  the  sum  of  $60,  and 
March  12,  1896,  $120,  and  November  1,  1895. 
J.  P.  Morton  account  $180,  and  costs  paid 
for  appellant  December  11,  1897,  by  WilUs* 
executrix,  $2S,  and  paid  Judge  Hart  balance 
of  fee  on  August  20,  1888,  $1.00O-making. 
with  interest,  the  sum  of  $5,244.76,  tbe 
amount  which  the  court  should  have  ad- 
judged to  Willis'  executrix.  The  appellant 
should  not  complain  at  the  amount  of  the 
fee  to  Hart  A  fee  for  the  collection  of  a 
claim  of  $19,017.05  by  suit  when  the  claim 
was  litigated  for  a  fee  of  $500  certain  and 
$1,000  additional  in  case  of  success,  seems 
to  us  a  not  unreasonable  fee,  and  we  are 
satisfied  that  the  contract  made  with  Judge 
Hart  by  Clemons  on  such  terms  proved  to  be 
very  beneficial  to  appellant 

For  the  above  reasons,  the  case  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 


LOUISVILI^  &  N.  R.  CO.  t.  DICKHT 

et  at 
(Court  of  Appeals  of  Kentucky.     Feb.   20. 

1903.) 

PRIVATE  WATERWORKS— RAILROAD  COMPANT 
—  CONTRACT  WITH  TOWN  COMPANY  —  LI- 
CENSE TO  CITIZENS  —  EVIDENCE  —  ABROGA- 
TION  OP  CONTRACT— PRESCRIPTIVE  RIGHT. 

1.  A  railroad  company  took  a  deed  of  land 
securing  to  it  the  use,  of  the  water  of  a  sprin;; 
for  railroad  purposes.  The  land  was  convejeil 
to  a  land  company,  and  a  contract  made  be- 
tween the  railroad  and  it  by  which  the  rail- 
road agreed  to  repair  a  waterworks  system  con- 
struct^ by  the  land  company  and  to  supply  wa- 
ter. Lots  were  sold  on  representation  that  free 
water  would  be  furnished  citizens.  Later  the 
land  company  released  the  railroad  from  its 
obligation.  Afterwards  many  citizens  went  to 
the  spring  and  got  water,  often  takinK  it  in 
buckets  from  the  supply  pipe  of  the  railroad's 
waterworks.  Held,  that  this  did  not  amount 
to  continuing  to  supply  citizens  with  free  water 
under  the  abrogated  contract,  but  constituted 
them  merely  licensees. 

2.  By  the  charter  of  a  land  company  th<^ 
entire  management  of  its  affairs  was  placed  in 
the  hands  of  its  president,  and  a  contract  with 
a  railroad  company  for  a  water  supply  was  ex- 
ecuted by  him.  Held,  that  the  president  hn'i 
power  to  also  execute  the  release  to  the  rail- 
road company,  so  as  to  bind  the  land  company. 

3.  The  laud  and  railroad  companies  had  the 
right  to  abrogate  the  contract  for  the  water 
supply,  the  rights  of  the  citizens  under  any  con- 
tract they  might  have  had  with  the  land  com- 
pany not  being  affected  thereby. 

4.  Certain  citizens  connected  private  pipes 
with  the  railroad's  water  main  for  more  than 
15  years  prior  to  a  suit  by  them  to  enjoin  Inter- 
ference by  the  railroad  company.  This  con- 
necting of  private  pipes  was  with  the  permis- 
sion of  the  railroad  company,  and  no  clause  in 
the  conveyances  constituting  the  citizens'  ch.iin 

f  4.  Bee  Easements,  voL  17,  C«nt.  Dig.  |  M. 
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of  title  contained  any  coTenant  for  free  wa- 
ter. Beld,  that  the  rieht  to  take  water  from 
the  railroad  company's  mains  throueh  the  pri- 
vate pipes  was  a  mere  license,  which  no  lapse 
of  time  could  convert  into  an  easement. 

6.  The  contract  between  the  land  and  rail- 
road companies  for  the  water  supply  provided 
that,  should  the  railroad  fail  to  keep  the  pres- 
ent machinery  of  the  waterworks  in  operation, 
or  abandon  the  same,  the  land  company,  on  giv- 
ing notice,  should  have  the  right  to  take  posaes- 
nion  of  the  waterworks  and  operate  them.  Beld, 
that  this  provision  gave  the  railroad  company 
the  right,  at  any  time  it  saw  fit,  to  abandon 
the  contract,  and  torn  over  to  the  land  company 
the  waterworks  in  question. 

6.  The  fact  that  the  bottom  of  the  reservoir 
'fell  out,  and  the  railroad  company  built  a  new 
water  tank  of  its  own,  constituted  an  abandon- 
-inent  of  the  contract. 

Aopeal  from  circuit  court.  Barren  county. 

"Not  to  be  offlclally  reported." 

Action  by  B.  Dickey  and  others  against  tbe 
Txtulsrille  &  NasbTllle  Railroad  Company. 
J^udgment  for  certain  of  the  plaintiffs,  and 
the  railroad  company  appeals.    Reversed. 

Jas.  A.  Mitchell,  E.  W.  Hlnes,  and  B.  D. 
Watfield,  for  appellant.  L.  McQuown,  W. 
L.  Porter,  and  V.  H.  Baird,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
t>7  the  trustees  of  the  town  of  Cave  City, 
Sy^  for  the  use  and  benefit  of  all  Its  citi- 
zens, together  with  several  citizens  in  their 
individual  capacity,  among  whom  were  ap- 
pellees, for  the  purpose  of  obtaining  an  in- 
junction restraining  appellant,  the  Louisville 
A  XaBhvllle  Railroad  Company,  from  refus- 
ing to  supply  the  citizens  of  Cave  City  with 
water.  Without  going  into  the  details  of 
the  case  with  unnecessary  prolixity,  it  may 
be  said  that  the  issues  were  properly  made 
by  the  pleadings,  the  evidence  taken,  and 
tbe  whole  case  heard  and  submitted  on  the 
11th  day  of  July,  1901,  at  which  time  the 
court  entered  final  Judgment  dismissing  the 
petition  as  to  6.  T.  Parker,  one  of  the  orig- 
inal plaintiffs,  without  prejudice,  and  then 
adjudging  that  the  appellees,  E.  Dickey,  W. 
A.  Payne,  and  Martin  Bros,  (who  were 
among  the  original  plaintiffs),  were  entitled 
to  the  relief  sought  by  the  petition;  that 
mandatory  injunction  be  granted  them 
against  the  Louisviile  &  Nashville  Railroad 
Company,  and  the  said  Louisville  &  Nash- 
ville Railroad  Company  be  enjoined  and  re- 
-quired  to  permit  plaintiffs  (appellees)  at 
their  own  cost  to  attach  the  water  pipes  that 
heretofore  conveyed  the  water  to  the  res- 
idences of  W.  A.  Payne  and  E.  Dickey  and 
to  the  livery  stable  of  Martin  Bros,  to  the 
water  pipes  of  defendant  (appellant)  at  any 
point  between  the  south  water  crane  and  the 
defendant's  (appellant's)  water  tank;  that, 
when  said  pipes  are  so  connected,  the  de- 
fendant (appellant),  the  Louisville  &  Nash- 
ville Railroad  Company,  is  enjoined  and  re- 
quired to  furnish  water  through  said  pipes 
to  plaintiffs  (appellees)  Payne  and  Dickey 
for  use  at  their  residences,  and  the  plain- 
tiffs  (appellees)  Martin  Bros,  at  their  livery 


stable^  In  the  same  manner  and  to  the  same 
extent  that  water  was  furnished  to  said  plain- 
tiffs (appellees),  and  used  by  them,  before 
their  said  pipes  were  disconnected  with  de- 
fendant's (appellant's)  water  system  at  Cave 
City.  No  adjudication  was  had  as  to  the 
rights  of  any  of  the  plaintiffs  except  appel- 
lees, and  It  does  not  appear  what  conclusion 
the  court  below  reached,  except  as  to  them. 
Vrom  this  Judgment  appellant  has  prosecut- 
ed an  appeal  to  this  court 

The  essential  facts  of  this  action,  as  we 
understand  them,  are  as  follows:  In  1854, 
A.  C.  Hobson  and  others,  being  the  owners 
of  a  large  tract  of  land  In  Barren  county, 
Ky.,  known  as  the  "Diike  Jract,"  by  a  deed 
of  writing  conveyed  to  the  Louisviile  &  Nash- 
ville Railroad  Company  a  part  of  said  tract 
of  land,  for  the  purposes  of  a  right  of  way  for 
the  track  of  said  railroad,  and  also  for  tbe 
purpose  of  enabling  said  Louisville  &  Nash- 
ville Railroad  Company  to  erect  a  depot  and 
waterworks  station  on  their  road  where  it 
passes  through  said  land,  and  for  such  other 
purposes  as  they  might  deem  necessary,  con- 
nected with  said  railroad.  Among  other 
things,  there  was  contained  in  said  deed  the 
following  grant:  "The  party  of  the  first 
part  also  hereby  grant  to  the  said  Railroad 
Co.  the  right  of  way  to  the  Sinkhole  Spring, 
near  the  late  residence  of  the  said  Duke, 
situated  on  the  southeast  side  of  said  road, 
and  the  use  of  the  water  of  said  spring  for 
kll  purposes  connected  with  the  said  road. 
Also  the  right  to  erect  all  necessary  machin- 
ery, water  tanks,  hydrants,  pipes,  etc.,  in  or- 
der to  elevate  and  carry  water  to  the  line 
of  the  road."  "This  conveyance  Is  made  with 
the  express  understanding  and  agreement  that 
the  party  of  the  second  part  are  to  establish 
and  continue  a  depot  and  water  station  upon 
the  land  herein  conveyed,  and  are  to  occupy 
it  only  for  such  purposes  as  they  may  find 
necessary  and  convenient,  and  connected 
with  said  road."  This  deed,  although  prop- 
erly signed  and  acknowledged  by  the  parties 
thereto,  was  not  recorded  until  1875.  Some 
time  prior  to  the  1st  day  of  June,  1863,  there 
had  been  chartered,  by  an  act  of  the  General 
Assembly  of  the  Commonwealth  of  Kentucky, 
a  corporation  known  as  the  "Knob  City  Land 
Company,"  of  which  John  H.  Graham  was 
president,  and  which  had  acquired  the  tract 
of  land,  a  part  of  which  had  been  conveyed 
to  the  LouisviUe  &  Nashville  Railroad  Com- 
pany in  1864,  as  before  stated.  This  land 
company  platted  and  laid  out  the  town  of 
Cave  City  at  and  around  the  depot  and  water 
station  of  the  Louisville  &  Nashville  Rail- 
road Company  mentioned  in  the  deed  of/ 
1854.  It  seems  also  to  have  established  a 
waterworks  at  what  is  known  as  the  "Sink- 
hole Spring,"  for  the  purpose  of  supplying 
the  citizens  of  Cave  City  with  water;  and 
It  appears  from  tbe  evidence  that  In  selling 
the  lots  In  said  city  it  was  very  generally 
represented  to  the  purchasers,  as  an  induce- 
ment to   buy   the   land    from   the   company. 
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that  they  would  be  entitled  to  water  (ram 
said  waterworks  free  of  cbaige.  Now,  wttfa 
this  Btatse  of  allairB  in  extetenee,  on  the  l«t 
day  of  June,  18G3,  the  Kxob  GUy  Laad  Gom- 
pany,  tfaroagfa  tts  poealdeDt,  John  H.  Onlisin, 
and  the  LoutsvlUe  4k  Nashville  Ballrwd  Com- 
pany, entered  Into  a  contract  to  wiUlBg, 
which  was  intended  to  uid  lifd  modify  the 
contract  of  1854  before  menttoned.  It  Is 
not  necessary  to  set  forth  with  any  degree 
of  particularity  the  various  modifications 
which  the  new  colitract  made  In  the  old 
contract,  bo  far  as  the  real  estate  which  tt 
involves  is  concerned.  Bat  the  contract  of 
1863  contains  the  following  stipulations,  up- 
on which  are  bas«d,  at  least  In  part,  both  the 
cause  of  action  of  the  appellees  and  the  de- 
fense of  appellant:  "It  is  agreed  that  the 
Knob  City  Land  Co.  grants  to  the  Loolsville 
&  Nashville  R.  R.  Co.  the  right  to  use  the 
waterworks  at  Cave  City  as  at  present  con- 
structed for  the  purpose  of  supplying  water 
to  the  locomativee,  with  the  right  of  aeoess 
at  all  times  to  the  pipes,  and  to  the  care, 
for  the  purpose  of  mahtitg  repairs  and  nm- 
nlng  the  machinery;  aleo  the  right  to  erect 
on  the  ground  of  the  Knob  City  Land  Co. 
additional  mai^inery  or  other  Implements 
necessary  to  carry  out  the  object  of  this 
agroement  In  consideration  oC  the  privi- 
leges granted  to  the  Looiavllle  *  NoshvUle 
R.  R.  Co.,  said  company  agrees  to  keep  in 
repair  the  waterworks,  pipes  and  machinery, 
and  agrees  to  snpply  water  to  the  extent  of 
the  capacity  of  the  two  pumps  as  originally 
constructed,  which  pumps  are  driven  by  a 
water  wheel  and  have  a  diameter  of  4  Inches 
and  a  stroke  of  16  inches  and  are  single  act- 
ing. The  Louisville  &  Nashville  R.  B.  Co., 
without  guaranteeing  a  co^iatant  and  suffi- 
cient supply  of  water  at  all  times,  agrees  to 
use  their  best  efforts  to  supply  the  locomo- 
tives, the  hotel  and  private  dtizena,  to  the 
extent  of  the  capacity  of  the  pumps  above 
described,  but  in  case  that  there  should  not 
be  sufficient  water  owing  to  acddents  to  the 
machinery  or  owing  to  other  causes,  not  un- 
der the  control  of  the  railroad  company,  to 
snpply  the  locomotives,  the  hotel  and  private 
citizens,  the  Loulsyille  &  Nashville  R.  R. 
Co.  shall  have  the  right  to  supply  their  own 
wants  in  preference  to  private  citizens  or  the 
hotel  to  the  extent  of  not  more  than  1,000 
gallons  dally.  It  Is  understood  that  if  wa- 
ter is  unnecessarily  wasted  by  private  cit- 
izens, the  Louisville  &  Nashville  R.  R.  Co. 
shall  have  free  authority  to  remedy  this  evil 
to  the  extent  of  stopping  the  water  from  cit- 
izens who  are  guilty  of  wasting  water  for 
such  a  period  of  time  as  may  be  thought  suffi- 
cient by  the  L.  &  N.  R.  R.  Co.  to  correct  the 
evil  complained  of.  The  L.  &  N.  R.  R.  Co. 
shall  not  be  obliged  to  repair  hydrants  and 
pipes  and  cocks,  but  shall  merely  keep  in 
repair  the  main  pipes.  If  water  is  wasted 
from  branch  pipes,  hydrants,  etc.,  in  the 
houses  for  the  want  of  repairs,  the  L.  &  N.  R. 
R.  Co.  shall  have  the  right  to  stop  the  supply 


of  water  to  Bucta  pipes  and  bydianti  until 
the  same  are  repaired.  If  at  any  thne  here- 
after the  population  of  Cave  City  should  In- 
crease to  such  an  extent  as  to  make  the  ea- 
lorgemeut  of  the  waterworks  desirable,  ansch 
enlargement  shall  be  made  at  the  expense  of 
the  parties  Interested  in  it,  and  the  railroad 
company  shall  be  entitled  to  be  reimbursed 
for  the  expense  incurred  by  the  R.  R.  Co.  In 
raising  the  additional  quantity  of  water  re- 
quired over  and  above  the  quantity  which 
the  presMit  capacity  of  the  pumps  could 
furnish.  The  amount  and  manner  at  com- 
pensating the  company  shall  be  agreed  upon 
between  the  company  and  the  parties  in- 
terested on  the  principle  that  the  company 
shall  at  no  time  be  at  the  expense  ctf  rais- 
ing a  greater  quantity  of  water  than  the 
pumps  and  water  wheel  above  described  could 
furnish  now,  nor  shall  the  R.  R.  Co.  be  at 
the  expense  of  maintaining  more  extensive 
waterworks  than  those  existing  at  presenC 
It  Is  also  agreed  that  should  the  L.  Sc  N.  R. 
B.  Co.  fail  to  keep  the  present  machinery 
of  the  waterworks  in  operation  as  herein  pro- 
vided, or  abandon  the  same,  the  Knob  City 
Land  Co.,  on  giving  sixty  days'  notice  in 
writing  to  the  L.  A  N.  R.  R.  Co.,  shall  have 
the  right  to  take  possession  of  the  water- 
works now  there  and  operate  the  same,  bat 
without  prejudice  to  the  rights  of  the  U  * 
N.  R.  H.  Co.  to  eatablish  waterworks  for  the 
snpply  of  their  engines,  as  provided  In  tlie 
unrecorded  deed  af  oreaald."  Under  the  terms 
of  this  contract  the  LouiBviOe  &  Nashville' 
Itailroad  Company  took  charge  of  the  water- 
works of  the  Knob  City  Land  Company  art 
Sinkhole  spring,  and  proceeded,  so  far  as 
this  record  shows,  to  carry  out  the  provisions 
of  that  instrument,  up  to  the  30th  day  of  Oc- 
tober, 1871,  when  the  following  release  was 
executed  and  delivered  by  the  Knob  City 
Land  Company  to  appellant:  "Albert  Fink, 
Bsqr.,  Gen'l  Supt.  of  the  LouisviHe  &  Nash- 
ville Railroad  Co.:  I  hereby  release  you  from 
all  obligations  to  supply  the  citizens  of  Cave 
City  with  water  in  accordance  with  a  con- 
tract entered  into  between  the  Knob  City 
Land  Company  &  Loulsyille  &  Nashville  Rail- 
road Company,  dated  June  Ist,  1863,  and 
hereby  request  and  direct  that  you  stop  the 
supply.  John  H.  Graham,  Prest.  ICnob  City 
Land  Co.  Oct.  30th,  1871."  This  release 
was  accepted  by  the  appellant  in  the  follow- 
ing language:  "The  Louisville  &  Nashville 
Railroad  Company  has  received  the  above 
notice,  and  accepts  the  release,  and  will 
carry  out  the  directions  to  stop  the  supply  of 
water  to  other  parties.  Albert  Pink,  Vice 
Pres't  &  Gen'l  Supt."  The  foregoing  instru- 
ment was  duly  and  legally  aclcnowledged, 
and  delivered  by  John  H.  Graham,  as  pres- 
ident of  the  Knob  City  Land  Company,  to 
be  his  act  and  deed,  on  the  30th  day  of  Octo- 
ber, 1871,  before  the  clerk  of  the  Jefferson 
county  court,  as  appears  by  the  certificate  of 
that  officer,  which  is  as  follows:  ■  "State  of 
Kentucky,  Jefferson  County— Set     I,  Chaa. 
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M.  Urimtaa,  iderk  connty  court  for  the  coon- 
tr  aiatemiA,  Oo  ctxtits  mat  on  this  day  the 
AiregDbiB  T^ewBe  -mta  produoed  to  me  In  my 
office  aid  axkmmha&geA  aotd  delivered  by 
JtdiB  E.  Gnham,  as  president  of  the  Kaob 
City  Land  Company,  a  party  thereto,  to  be 
bis  act  and  'deed,  all  of  'wlii(ih  la  her^y  cer- 
tlfled  to  the  peoper  office  lor  Teaatd.  Wit- 
ness my  band  this  30th  day  of  October,  1871. 
Chas.  M.  Thruston,  Clerk,  by  H.  E.  Sweet- 
ney,  D.  0."— and,  being  properly  certified  to 
the  clerk  of  Sie  county  conrt  of  Barren  coim- 
ty,  was  by  that  officer  duly  and  legally  re- 
corded, as  appears  by  his  certificate,  -which 
Is  as  foUows:  "State  of  Kentucky,  Barren 
County— Set.  I,  J.  P.  Nuckols,  clerk  of  the 
county  court  for  said  county,  do  certify  that 
on  this  day  the  foregoing  article  of  release 
between  John  H.  Graham,  as  president  of  the 
Knob  Ctty  Land  Company,  and  the  Louis- 
Tille  &  Nashville  Hallroad  Company,  was  filed 
In  my  office  for  reooDd.  Whereupon  the  same 
and  thlfl  certificate,  together  with  the  aecom- 
panyiog  testimonial,  have  been  recorded. 
Given  nnder  my  hand  this  26th  day  of  Jan- 
uary. 1S74.  J.  P.  NudiolB,  O.  B.  0.  C."  At 
the  time  the  appellant  took  charge  of  the 
waterworks  of  the  ICnob  City  Land  Com- 
pany under  the  contract  of  1863,  there  ex- 
isted in  tbe  town  of  Care  Olty  a  system  of 
xrater  -pip^a  and  hydrants,  by  means  of 
which  the  dtiiens  were  furnished  with  free 
water.  It  doca  sot  appear  from  the  evldeDee, 
definite,  at  wlmt  exact  period  appellant 
ceased  supplying  the  citizens  generally  with 
free  water  by  this  system  of  pipes  and  hyd- 
rants In  and  along  the  streets  of  Cave  City; 
but  It  does  apxiear  that  many  years  before 
the  institution  of  this  action  this  water  sys- 
tem bad  been  entirely  abandoned,  the  pipes 
and  hydrants  either  removed,  or  allowed  to 
fall  Into  ruin  and  decay  by  dlsu&e  and  Inat- 
tention. Appellant's  contention  is  that  it  en- 
tirely abandoned  the  contract  of  1863,  so  far 
as  the  citizens  of  Cave  City  were  concerned, 
npon  the  execution  and  delivery  of  the  re- 
lease before  mentioned;  and  there  is  great 
force  in  Its  contention,  as  It  is  not  to  be  pre- 
sumed that  a  business  corporation,  managed 
by  buainess  men,  would  accept  and  put  to 
record  a  release  absolving  them  from  so  bur- 
denaome  an  undertaking  as  the  supplying  of 
all  the  citizens  of  Cave  City  with  water  free, 
if  they  did  not  intend  to  avail  themselves  of 
Its  provisions.  Certain  it  is  that  the  town  of 
Cave  City,  as  a  corporation,  ceased  entirely 
to  look  to  the  provision  of  the  contract  of 
1MJ3  for  supplying  its  citizens  with  water, 
and  proceeded  to  have  dug  a  number  of  wells 
through  the  town,  for  the  purpose  of  afford- 
ing to  the  dtteens  free  water.  Considering 
all  the  evidence,  we  have  concluded  that,  so 
far  as  the  dtlzens  of  Cave  City  generally 
are  ooncemed,  appellant  never  furnished  wa- 
ter, nnder  the  contract  of  1863,  after  the  re- 
lease of  1871.  It  does  appear  that  many  of 
the  citizens,  and  especially  the  colored  pop- 
ulation, went  to  the  reservoir  at  Sinkhole 


Spring,  and  there  got  water,  atnd  carried  or 
hauled  K  away;  oftentimes  -eetelitog  It  in 
tuckeits  tram  -tte  BiQ>ply  -pipe  «f  appellant's 
waterwoTta  as  It  i«n  ttam  the  pipe  into  tftie 
reservoiT.  But  this  was  m.  4I3iereat  propoel- 
tlon  -from  the  supplying  firee  water  -to  the  dt- 
Isene,  under  the-eooitntct  of  1863,  through  and 
by  tbe  •j'Stem  ct  water  -^ftpes,  malna,  and 
hydrants,  as  contemplated  by  that  Instrument 
The  taking  of  the  water  1^  the  citizens  at 
the  reservoir  was  a  mere  license,  to  which 
the  appellant  and  its  employfis  would  natural- 
ly not  object,  as  there  was  an  abundance  of 
water,  both  for  appellant's  use  and  the  small 
needs  of  those  who  came  themselves  with 
buckets  to  obtain  -water. 

Appellees  contend  tiiat  tbe  rdease  relied  on 
by  appellant  is  void,  as  being  only  the  Indi- 
vidual act  of  John  H.  Graham,  and  that  he 
had  no  power  to  make  such  release.  An  ex- 
amination of  tbe  charter  of  the  Knob  City 
Land  Company  will  show  ttiat  the  -entire 
management  of  its  offatra  was  placed  In  the 
bands  of  John  H.  'Graham,  tts  -president. 
The  contract  of  IfiGS,  upon  vrhldb  appelleea 
beae,  in  part  at  least,  their  cause  of  action, 
was  executed  by  him.  We  -see  bo  reason 
why  be,  who  made  tbe  contract  otf  1863,  upon 
^which  appellees  rely,  sho>nId  not  also  have 
-the  power,  by  the  consent  tX  appellant,  to 
abrogate  salO  «eiitract  in  -wtwle  or  in  part. 
This  release  of  «pp€lUant  would  -not,  of 
course,  interfere'  with  any  contractual  -tights 
between  tbe  dtizeiis  of  Cave  City  and  the 
Knob  City  Land  Oompany.  Those  rights, 
whatever  they  -were,  remained  preeleely  the 
same.  The  contract  of  WSS  was  between 
the  Knob  City  Land  Oumpany  and  appellant. 
By  that  Instrument  a-ppellant  undertook,  up- 
on certain  considerations,  to  carry  out  the 
Knob  City  Land  Compoiiy's  contract  with 
the  clMsens  of  Cave  City.  No  good  reason 
can  oJBt  for  denying  the  Tight  of  the  Knob 
City  Land  Company  and  appellant  to  dis- 
solve their  contractual  relations,  If  they  saw 
fit  This  left  tbe  riglrts  of  the  citizens  of 
Cave  City  under  any  contract  they  may  have 
had  with  the  Knob  aty  Land  Company  pre- 
cisely where  they  were  before  the  making  of 
the  contract  of  1863.  The  long  acquiescence 
of  the  town  of  Cave  Olty,  as  a  corporation, 
and  of  its  citizens  generally,  in  the  release  of 
appellant  from  further  supplying  them  with 
water,  and  their  entire  abandonment  of  the 
water  mains  in  their  streets,  at  least  tends 
to  show  that  said  release  -was  with  their  con- 
sent Bnt  It  is  contended  by  appellees  that 
they  stand  on  a  different  ground  from  that 
occupied  by  the  citizens,  g^enerally,  of  Cnve 
City;  that  having  had  their  private  pipes 
connected  with  appellant's  water  mains  for 
more  than  15  yeara,  their  right  to  be  sup- 
plied with  water  from  tbe  mains  of  appel- 
lant has  by  long  user  ripened  Into  an  ease- 
ment, of  which  appellant  cannot  now  de- 
prive them.  This  contention  cannot  be  main- 
tained under  the  evidence.  Whatever  rigbts 
they  have  as  against  appellant  they  and  their 
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vendors  obtained  by  permission  of  appel-  i 
lant.  An  examination  of  their  deeds  and  the 
deeds  of  their  rendors,  whether  near  or  re- 
mote, back  to  the  conreyance  by  the  Knob 
<i;ity  Land  Company,  fall  to  show  any  cove- 
nant for  free  water;  and  while  they  all 
speak  In  a  vague  way  about  their  under- 
standing that  they  were  entitled  to  free  wa- 
ter, their  evidence  conclusively  shows  that 
they  asked  for  and  obtained  permission  from 
-appellant  to  connect  their  private  water  pipes 
with  its  mains.  We  are  of  opinion  that  their 
right  to  take  water  from  the  mains  of  ap- 
pellant was  a  mere  license,  which  no  lapse 
of  time  converts  into  an  easement  The 
money  they  paid  to  get  the  connection  with 
appellant's  mains  was  paid  to  the  plumbers 
who  did  the  work  for  them,  and  has  no 
bearing  upon  their  rights  In  the  case. 

But,  aside  from  all  this,  by  the  terms  of 
the  contract  of  1863,  it  was  "agreed  that, 
should  the  li.  &  N.  R.  R.  Co.  fail  to  keep 
the  present  macliinery  of  the  waterworks  in 
operation  as  herein  provided,  or  abandon  the 
same,  the  Knob  City  Land  Company,  on 
giving  sixty  days'  notice.  In  writing,  to  the 
L.  &  N.  R.  R.  Co.,  shall  have  the  right  to 
take  possession  of  the  waterworks  now 
there,  and  operate  the  same,  but  without 
prejudice  to  the  right  of  the  L.  &  N.  R.  R. 
€o.  to  establish  waterworks  for  the  supply 
of  their  engines,  as  provided  In  the  unre- 
corded deed  aforesaid."  (Contract  of  1864.) 
This,  In  our  opinion,  gave  the  appellant  the 
right,  at  any  time  it  saw  fit,  to  abandon  the 
contract  between  it  and  the  Knob  City  Land 
Company,  taming  over  to  said  land  comiiany 
upon  said  abandonment  the  waterworks  re- 
ceived by  it  when  the  contract  In  question 
was  entered  into.  This  provision  was  not 
placed  in  the  contract  alone  for  the  benefit 
of  the  Knob  City  Land  Company,  as  is  con- 
tended by  counsel  for  appellees,  but  was 
clearly  placed  there  for  the  benefit  of  ap- 
pellant also;  and  whenever  appellant  saw 
fit  to  abandon  said  contract  the  right  of  the 
Knob  City  Land  Company  to  retake  posses- 
sion of  the  property  began.  If  appellees' 
right  to  free  water  from  appellant  was  not  a 
mere  license,  then  it  was  based  upon  the 
oontract  of  18G3,  and,  if  so,  existed  so  long 
as  that  contract  was  in  force,  and  no  longer. 
Whenever  appellant  saw  fit  to  exercise  the 
right  to  abandon  said  contract,  then  appel- 
lees' right  to  free  water  from  appellant  ceas- 
ed. Now,  whatever  else  may  be  said  alKtut 
the  question  as  to  when  appellant  abandoned 
the  contract  of  1863,  it  certainly  did  so  when 
the  bottom  of  the  reservoir  fell  out  and  ap- 
pellant built  a  new  water  tank  of  its  own, 
and  that  was  prior  to  the  Institution  of  this 
action;  and  at  that  time  (if  not  before)  ap- 
pellant clearly  had  the  right  to  refuse  to 
longer  supply  appellees  with  water  from  its 
water  mains. 

With  the  question  as  to  when,  or  upon 
what  notice,  the  Knob  City  Land  Company 
will  retake  possession  of  its  waterworks,  or 


whether  or  not  appelant  will  have  to  make 
good  to  it  In  damages  any  failure  to  keep  the 
plant  in  proper  repair,  appellees  have  no  con- 
cern. These  are  questions  which  the  con 
tracting  parties  can  settle  or  adjudicate 
themselves. 

Wherefore  the  case  is  reversed,  with  direc- 
tions to  dismiss  the  petition. 


STEPHENS  V.  WILSON  et  al. 

(Court  of  Appeals  of  Kentucky.      March   I, 

1908.) 

FISCAL  COURT— JUSTICES  OF  THE  PEACE— 
COMPELL.INQ  ATTENDANCE— ARREST-JURIS- 
DICTION TO  ISSUE  WARRANT— UABIUTY— 
SHERIFFS— DBPUTT  SHERIFFS  —  VOID  WAR- 
RANT. 

1.  An  answer  wUch  merely  grontm  the  alle- 
gations of  the  petition  together  and  denies 
them  as  a  whole,  violates  the  provision  of  CJode 
requiring  each  material  allegation  which  it  n 
proposed  to  controvert  to  be  specifically  denied. 

2.  Gen.  St.  c.  28,  art  17,  providing  for  en- 
forcing the  attendance  of  the  justices  of  the 
peace,  by  attachment  on  sessions  of  the  com-L 
of  claims,  of  which  they  are  members,  has  n<> 
application  to  the  fiscal  court,  which  is  createtl 
by  a  difTerent  statute;  and  this  though  the 
powers  of  the  fiscal  court  are  lareely  the  same 
as  those  of  the  court  of  claims,  whidi  It  8np<ir- 
aeded. 

3.  Where  three  justices  of  the  peace,  being  a 
minority  of  fiscal  court,  attempted  to  enforce 
the  attendance  of  another  justice  by  issuing  a 
warrant  for  his  arrest,  though  there  was  no 
statute  authorizing  such  action  on  their  part 
they  acted  without  jurisdiction,  and  were  liable 
for  damages. 

4.  The  deputy  sheriff  executing  the  warrant 
was  liable,  the  justices  issuing  it  having  no  ju- 
risdiction to  do  so,  and  it  therefore  aSordins 
him  no  protection. 

6.  The  sheriff  was  liable  where  be  advised, 
requested,  and  caused  the  warrant  to  be  ezecni- 
ed. 

6.  A  sheriff,  as  principal,  is  liable  for  the 
acts  of  his  deouty,  done  under  color  of  his  of- 
fice. 

Appeal  from  circuit  court  Bath  county. 

"To  be  ofBcially  reported." 

Action  by  W.  R.  Stephens  against  (Jharles 
Wilson  and  others.  Petition  dismissed,  and 
plaintiff  appeals.    Reversed. 

Ales.  Conner  and  0.  W.  Ooodpastor,  for 
appellant    R.  Gudgell  &  Son,  for  appellees. 

BARKER,  J.  This  action  was  instituted 
in  the  Bath  circuit  court  by  the  appellant  W. 
R.  Stephens,  to  recover  damages  of  the  ap- 
pellees, Charles  Wilson,  J.  M.  Atchison,  and 
S.  C.  Bascom,  Jr.,  for  false  imprisonment 
The  peUtlon  states  that:  "On  the  4th  day 
of  December,  1901,  the  defendants  Charles 
Wilson  and  J.  M.  Atchison,  In  Bath  county. 
Kentucky,  wrongfully,  and  without  author- 
ity of  law,  and  against  his  will  and  consent 
advised,  requested,  and  caused  their  code- 
fendant,  8.  0.  Bascom,  Jr.,  to  assault  and 
forcibly  arrest  and  take  Into  custody  and 
imprison  the  plaintiff  [appellant],  W.  R.  Ste- 
phens, and  that  said  S.  O.  Bascom,  J'r.,  did 
on  said  day.  In  the  town  of  Salt  Lick,  Bath 
county,  Kentucky,  against  appellant's  will 
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and  consent,  wrongfully,  and  witbout  autbor- 
tty  of  law,  assault  and  forcibly  arrest  and 
take  tbe  plaintiff  [appellant]  into  his  custody, 
and  imprisoned  him,  and  forcibly  and  against 
his  will  and  consent  took  him  from  the  town 
of  Salt  Lick  to  the  town  of  Owlngsvllle, 
Bath  county,  Kentncky,  a  distance  of  some 
nine  mites,  and  there  detained  and  kept  blm 
In  bis  custody,  and  Imprisoned  him  for  tbe 
period  of  about  five  hours,  until  appellant 
was  finally  released  from  Imprisonment  up- 
on a  writ  of  habeas  corpus."  For  this  In- 
jury, appellant  prayed  judgment  against  tbe 
defendants  in  the  sum  of  $5,000.  A  general 
demurrer  to  the  petition  having  been  over- 
ruled, appellees  Charles  Wilson  and  J.  M. 
Atchison  filed  a  Joint  answer,  intended  to  be 
a  traverse,  but  which,  we  think,  is  in  con- 
flict wltb  that  provision  of  tbe  Oode  requir- 
ing that  each  material  allegation  which  It  Is 
proposed  to  controvert  shall  be  specifically 
denied.  Tbe  answer  merely  groups  the  al- 
legations of  tbe  petition  together,  and  denies 
them  as  a  wbole.  S.  C.  Bascom,  Jr.,  filed  a 
separate  answer,  tbe  first  paragraph  of  which 
Is  practically  a  counterpart  of  tbe  answer  of 
his  codefendants,  Wilson  and  Atchison,  tind 
bad  for  tbe  same  reason.  Tbe  second  para- 
graph undertakes  to  justify  tbe  arrest  of  ap- 
pellant by  stating,  In  substance,  that  he  was 
the  deputy  sheriff  of  Bath  county,  and  there 
came  to  bis  bands,  as  such  ofllcer,  a  warrant 
of  arrest  for  tbe  plaintiff  (appellant),  W.  B. 
Stephens,  Issued  by  tbe  clerk  of  tbe  Bath 
county  fiscal  court,  dated  December  3,  1901, 
directed  to  the  sheriff  of  Bath  county,  and 
commanding  him  to  arrest  appellant,  and 
have  blm  at  tbe  courthouse  In  OwlngsvlUe, 
Ky.,  at  10  a.  m.,  December  4,  1901,  to  attend 
a  session  of  tbe  Bath  fiscal  court  (appellant 
being  a  member  of  tbe  court),  as  well  as  an- 
swer for  contempt  In  not  obeying  the  sum- 
mons served  niton  him  to  attend  the  session 
held  on  the  3d  day  of  December,  1901;  that 
under  this  warrant  he  arrested  appellant, 
who  refused  to  give  ball,  requesting  to  be 
put  In  jail,  which  was  not  done,  be  being  aft- 
erwards released  on  a  writ  of  habeas  corpus; 
that  all  of  tbe  acts  done  by  appellee  under 
this  warrant  were  done  by  blm  In  good  faith, 
and  in  bis  official  capacity  as  deputy  sheriff. 
A  demurrer  to  this  paragraph  having  been 
overruled,  appellant  excepted.  Afterwards 
the  appellees  Wilson  and  Atchison  filed  an 
amended  answer,  In  which  they  state,  in 
substance,  there  being  a  vacancy  In  tbe  office 
of  county  treasurer  for  Bath  county,  appellee 
Cbarles  Wilson  and  two  other  justices  of  tbe 
peace  of  Batb  county  requested  tbe  county 
judge,  John  A.  Daugberty,  to  call  a  special 
session  of  tbe  fiscal  court  to  fill  it  This  be- 
ing refused,  Cbarles  Wilson  and  the  two 
other  Justices  of  tbe  peace,  who  constituted 
tbree  of  tlie  five  Justices  holding  office  In 
Batb  county,  met,  elected  one  of  their  num- 
ber chairman,  served  notice  on  appellant, 
who  was  also  a  justice  of  the  peace  of  Bath 
county,  requiring  him  to  attend  the  meeting 
72  S.W.-22 


thus  instituted.  Appellant  having  failed  to 
do  so,  these  three  caused  the  clerk  of  the 
county  court  to  Issue  a  warrant  cf  arrest 
against  appellant,  directed  to  the  sheriff  of 
Bath  county,  requiring  that  officer  to  arrest 
and  bring  him  before  the  court  on  tbe  4th 
day  of  December,  1901,  In  order  to  make  a 
quorum  of  tbe  fiscal  court  of  Bath  county. 
This  warrant  of  arrest  thus  Issued  came  to 
tbe  hands  of  S.  C.  Bascom,  Jr.,  deputy  sher- 
iff for  appellee  J.  M.  Atchison,  the  sheriff  of 
Batb  county.  In  pursuance  of  the  warrant, 
tbe  officer  took  appellant  Into  his  custody, 
and  brought  him  to  Owlngsville,  where  be 
was  released  on  a  writ  of  habeas  corpus. 
Appellant's  demurrers  to  the  second  para- 
graphs of  the  answers  having  been  over- 
ruled, he  declined  to  plead  further,  where- 
upon the  court  dismissed  his  petition,  and  he 
has  prayed  an  appeal  to  this  court. 

Appellees  contend  that  this  case  should  be 
affirmed,  because  the  first  paragraphs  of  tbe 
answers  traverse  the  material  allegations  of 
tbe  petition,  and  therefore  it  was  Incumbent 
upon  appellant,  who  was  the  plaintiff  below, 
to  introduce  evidence  in  support  of  its  alle- 
gations; that,  be  having  failed  to  do  so,  the 
judgment  of  dismissal  should  be  affirmed. 
This  contention  may  be  disposed  of  by  re- 
peating what  we  have  already  said— that  the 
first  paragraphs  of  the  answers  are  bad,  for 
tbe  reasons  stated,  and  made  no  Issue  be- 
tween appellees  and  appellant.  Moreover, 
the  court  rendered  Judgment  on  the  plead- 
ings, and,  if  appellees'  contention  that  there 
were  Issues  of  fact  raised  by  tbe  first  para- 
graphs of  the  answers,  be  sound,  no  oppor- 
tunity was  afforded  appellant  to  Introduce  bis 
evidence  In  support  of  his  petition;  tbe  court 
evidently  believing  that  tbe  merits  of  the 
case  turned  upon  tbe  facts  alleged  In  tbe 
second  paragraphs  of  tbe  answers,  and  that 
these  constituted  a  valid  defense  to  appel- 
lant's cause  of  action.  The  pleadings  show 
there  are  five  Justices  of  the  peace  of  Bath 
county.  These,  together  wltb  the  county 
judge,  constitute  the  fiscal  court  Tbe  fol- 
lowing sections  of  the  Kentucky  Statutes  are 
material  to  the  solution  of  tbe  questions  be- 
fore us: 

"Sec.  1833.  Elacb  county  in  the  common- 
wealtb  of  Kentucky  shall  have  a  fiscal  court 
which  shall  consist  of  tbe  judge  of  tbe  coun- 
ty court  and  the  justices  of  the  peace  of  said 
county,  and  their  successors  In  office,  in 
which  court  the  judge  of  the  county  court 
shall  preside.  If  present.  If  said  Judge  Is 
not  present,  and  cannot  preside,  then  a  ma- 
jority of  the  justices  of  the  peace  shall  elect 
one  of  their  number  to  preside;  said  Justice 
so  elected  to  act  as  Judge  of  said  court  dur- 
ing tbe  absence  or  Inability  of  the  county 
Judge  to  preside.    •    •    • 

"Sec.  1834.  Unless  otherwise  provided  by 
law,  tbe  corporate  powers  of  the  several 
counties  of  this  state  shall  be  exercised  by 
the  fiscal  courts  thereof  respectively." 

"Sec.  1836.  The  county  Judge  shall  be  tbe 
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presiding  judge  of  the  fiscal  court,  preserve 
order,  and  may  fine  and  Imprison  for  con- 
tempt of  court,  the  same  as  when  presiding 
as  Judge  of  the  county  court;  and  in  the  Ab- 
sence of  the  county  judge,  or  when  he  can- 
not preside,  the  justice  elected  in  his  stead 
while  sitting  shall  have  the  same  powers  as 
the  judge  of  the  county  court  when  presid- 
ing as  a  member  of  the  fiscal  court. 

"Sec.  1837.  Not  less  than  a  majority  of  the 
members  of  the  fiscal  court  shall  constitute 
a  quorum  for  the  transaction  of  business, 
and  no  proposition  shall  be  adopted,  unless 
by  a  concurrence  of  at  least  a  majority  of 
the  court  present 

"Sec.  1838.  The  fiscal  court  shall  be  a  court 
of  record,  and  shall  hold  two  regular  terms 
In  each  year,  commencing  on  the  first  Tues- 
day of  April  and  October,  and  continue  until 
the  business  of  the  court  Is  disposed  of.  But 
the  county  court  of  any  coun^  may,  by  an 
order  of  record,  fix  a  dilFerent  date  for  the 
commencement  of  said  terms:  provided  that 
one  of  said  terms  shall  be  held  in  October. 
The  county  judge  shall  have  the  power  to 
call  a  special  term  of  said  court  for  the 
transaction  of  any  business  of  which  the 
court  has  jurisdiction.  Whenever  the  neces- 
sity exists  for  a  special  session,  and  when 
the  county  judge  is  unable  to  act,  the  special 
session  may  be  called  by  a  majority  of  the 
court." 

This  court,  in  the  case  of  Bath  County, 
by,  etc.,  v.  Daugherty,  Commissioner,  etc., 
U8  S.  W.  436,  held  that  the  fiscal  court  of 
Bath  county  consisted  of  six  members,  and 
that  three  did  not  constitute  a  quorum  for 
the  transaction  of  business.  The  case  cited 
had  under  consideration  the  same  meeting 
of  the  fiscal  court  of  Bath  county  which  Is 
now  under  discussion,  It  having  come  up  up- 
on another  question  growing  out  of  the  acts 
of  the  minority.  The  legality  or  Illegality 
of  the  Issuance  of  the  warrant  of  arrest  for 
appellant,  and  his  arrest  thereunder,  turns 
upon  the  powers  of  the  three  justices  who 
essayed  to  hold  the  term  of  the  fiscal  court 
of  Bath  county.  The  statute  creating  fiscal 
courts  nowhere  authorizes  them,  even  when 
properly  organized,  to  issue  warrants  of  ar- 
rest for  absent  members  to  enforce  their  at- 
tendance. I  It  is  urged,  however,  that  appel- 
lees were  authorized  to  issue  the  warrant  of 
arrest  in  question  under  the  provisions  of 
article  17,  c.  28,  of  the  General  Statutes,  re- 
lating to  county  courts.  The  pertinent  parts 
of  this  statute  are  as  follows: 

Sec.  1.  The  county  judge  in  each  county 
shall  hold  the  county  court  on  the  days  pre- 
scribed by  law;  but  at  the  court  of  claims, 
which  shall  be  held  once  In  each  year,  the 
Justices  of  the  peace  of  the  county  shall  be 
associated  with  him  and  constitute  the  court; 
a  majority  of  whom  shall  constitute  a  qnorum 
for  the  transaction  of  business;  which  shall 
be  confined  to  laying  the  county  levy,  ap- 
propriating money,  and  transacting  other 
financial  business  of  the  county." 


"Sec.  S.  The  Justices  of  the  peace  may  be 
summoned  by  the  county  judge  to  attend  at 
any  term  of  the  court,  and  as  many  as  attend 
upon  such  summons,  or  at  the  regular  court 
of  claims,  and  assist  in  transacting  business 
in  court,  shall  be  allowed  three  dollars  each 
per  day,  to  be  paid  out  of  the  county  levy. 
If  a  majority  of  the  justices  fall  to  attend 
the  court  of  claims  or  any  other  court  for 
which  they  have  been  summoned,  the  court 
may  be  adjourned  from  day  to  day  until  a 
quorum  is  attained;  for  which  purpose  at- 
tachments may  be  Issued  against  those  delin- 
quent" 

It  does  not  require  any  argument  to  show 
that  the  provision  for  enforcing  the  attend- 
ance of  the  justices,  by  attachment,  on  ses- 
sions of  the  court  of  claims,  has  no  applica- 
tion to  the  fiscal  court  which  is  created  by  a 
dlfTerent  statute;  although  the  powers  of  the 
fiscal  court  are  largely  the  same  as  those  of 
the  court  of  claims  which  it  superseded. 
The  court  of  claims  could  only  be  called  in 
special  session  by  the  county  judge,  and  there 
was  no  provision  for  this  to  be  done  by  the 
Justices  in  default  of  action,  in  this  regard, 
by  the  county  judge.  We  conclude,  then, 
that  the  three  justices  who  undertook  to  bold, 
or  enforce  the  holding  of,  a  special  session 
of  the  fiscal  court  of  Bath  county,  were  with- 
out Jurisdiction  to  issue  the  warrant  for  the 
arrest  of  appellant;  and  that  the  appellee 
Charles  Wilson,  who  constituted  a  part  of  the 
minority  essaying  to  act,  is  liable  for  the  il- 
legal issuance  of  the  void  process. 

This  court,  in  the  case  of  RevllI,  Stribling. 
Foster  &  Martin  v.  Pettit,  3  Mete.  314.  said: 
"The  general  principle  which  exempts  Judi- 
cial otficers  of  all  grades  from  answering  In 
a  private  action  for  any  Judgment  given  in 
the  due  course  of  the  administration  of  Jus- 
tice is  well  settled.  This  court  has  frequent- 
ly decided  that  no  action  can  be  supported 
against  any  person  acting  judicially  within 
the  limit  of  his  jurisdiction,  although  be 
should  act  Illegally  or  erroneously,  unless  he 
has  acted  from  Impure  or  corrupt  motives. 
There  are,  then,  two  distinct  classes  of  cases 
to  which  this  principle  of  judicial  protection 
does  not  apply:  First  where  a  person  hav- 
ing a  special  or  limited  Judicial  authority 
does  any  act  beyond  the  scope  of  bis  au- 
thority; and,  secondly,  where,  although  act- 
ing within  the  limit  of  his  jurisdiction,  he  is 
actuated  by  malicious  or  corrupt  motives. 
In  either  case  the  judge  or  magistrate-  ren- 
ders himself  liable  as  a  trespasser  to  the 
party  Injured."  Again,  the  court,  in  the  case 
cited,  said:  "If,  as  said  In  the  case  of  Cable 
V.  Cooper,  16  Johns.  157,  'every  tribunal  pro- 
ceeding under  special  and  limited  powers  de- 
cides at  its  peril,'  it  must  necessarily  follow 
that  any  person  aiding,  advising,  or  procur- 
ing the  tribunal  to  transcend  its  jurisdiction 
and  exercise  powers  not  conferred  by  law 
acts  also  at  his  peril.  The  privileges  of  a 
Judicial  ofllcer  do  not  exempt  him  from  lia- 
bility for  any  injurious  act  done  beyond  the 
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limit  of  hla  authority."  It  Is  claimed  tor 
appellee  S.  C.  Bascom,  Jr.,  that,  although  the 
warrant  of  arrest  may  have  been  issued 
without  authority.  It  protects  him,  Inasmuch 
as  It  was  apparently  valid,  and  he  acted  in 
good  faith  In  its  execution.  This  contention 
cannot  be  upheld.  An  officer  Is  only  pro- 
tected by  process  apparently  valid  when  It 
Is  Issued  from  a  court  having  Jurisdiction  to 
issue  It  Where  the  court  issuing  the  in- 
valid process  is  without  Jurisdiction  of  the 
cause,  then  the  process  affords  the  officer 
wbo  executes  It  no  protection,  no  matter  with 
what  good  faith  he  may  act  in  the  premises. 
In  the  case  of  the  State  v.  Schacklett,  37  Mo. 
280,  the  rule  Is  laid  down  thus:  "Now, 
where  the  court  has  no  Jurisdiction  of  the 
cause,  there  the  officer  Is  not  obliged  to  obey; 
and,  if  he  does,  It  Is  at  bis  peril,  though  be 
do  It  by  virtue  of  an  execution  or  other  proc- 
ess directed  to  him,  a  void  authority  being 
tbe  same  as  none  at  all.  And  a  sherltC  Is 
bound  to  Inquire  into  the  authority  of  a 
court  that  issues  a  writ,  and  he  Is  liable  for 
its  execution,  when  it  Is  Issued  by  a  court 
having  no  Jurisdiction.  [Citing  Brown  t. 
Henderson,  1  Mo.  134;  Case  of  the  Marshal- 
sea,  10  Coke,  68b;  Brown  v.  Compton,  8  T. 
R.  424;  Mayor  v.  Morgan,  7  Mart.  (N.  S.)  2, 
IS  Am.  Dec.  232;  8  Baa  Abr.  691.]  The 
officer  Is  bound  to  know  tbe  law,  and.  If  he 
executes  process  which  Is  void,  emanating 
from  a  court  or  officer  having  no  Jurisdiction, 
be  acts  at  his  peril,  and  will  not  be  protect- 
ed." In  Cooley  on  Torts  (page  172)  It  Is  said: 
"Excepting  the  cases  already  named,  and  a 
few  more,  which  will  be  referred  to  further 
on,  whoever  would  Justify  an  arrest  must 
have  legal  process  duly  emanating  from 
some  Judicial  authority.  This  process  must 
be  pleaded,  and  It  must  have  certain  requi- 
sites in  order  to  render  it  available  as  a  de- 
fense. Speaking  generally,  these  requisites 
are  tbe  following:  It  must  have  been  issued 
by  a  court  or  officer  having  authority  of  law 
to  issue  such  process,  and  there  must  be  noth- 
ing on  the  face  of  the  process  apprising  the 
officer  to  whom  it  is  delivered  for  service  that 
in  the  particular  cause  there  was  no  author- 
ity for  Issuing  it.  When  the  process  will 
bear  this  test,  the  officer  is  protected  in  obey- 
ing its  commands."  In  the  case  of  Kllboum 
V,  Thompson,  103  V.  S.  168,  26  L.  Ed.  377, 
tbe  plaintiff  had  been  imprisoned  by  the  ser- 
geant at  arms  of  the  House  of  Represent- 
atives at  Washington,  under  a  warrant  Is- 
sued by  the  Speaker  of  the  House.  It  be- 
ing shown,  however,  that  the  warrant  was 
wrongfully  issued,  in  excess  of  the  Jurisdic- 
tion of  the  House,  the  sergeant  at  arms  was 
held  liable  for  false  Imprisonment.  In  the 
American  &  English  Encyclopeedla  of  Law 
(2d  Edition)  vol.  12,  title  "False  Imprison- 
ment," pages  762-3),  it  is  said:  "If  an  offi- 
cer executes  a  warrant  of  arrest.  Invalid  on 
its  face,  be  is  liable  in  damages  for  false  im- 
prisonment Where,  therefore,  it  appears  on 
tbe  Tite  of  tbe  process  that  tbe  magistrate 


Issuing  it  has  not  Jurisdiction  of  the  person 
of  the  plaintift  or  Hie  subject-matter  of  the 
suit,  the  officer  executing  It  is  a  trespasser, 
and  is  liable  in  action  for  damages  for  false 
imprisonment  It  has  been  said,  Indeed,  that 
an  officer  Is  bound,  or  will  be  presumed,  to 
know  the  Jurisdiction  of  the  court,  whose  offi- 
cer he  is,  and  that.  If  he  acts  in  obedience  to 
a  precept  which  the  court  has  no  Jurisdiction 
to  Issue,  he  wiU  not  be  protected  In  false  Im- 
prisonment. (See,  also,  the  authority  cited 
in  the  notes  in  support  of  the  foregoing 
text)"  In  the  case  of  Savacool  v.  Boughton 
(N.  Y.)  21  Am.  Dec.  181,  In  which  the  author- 
ities are  exhaustively  reviewed,  the  court  ad- 
duced the  following  rule:  "W^bere  an  Inferi- 
or court  has  not  Jurisdiction  of  the  subject- 
matter,  or,  having  it,  has  not  Jurisdiction  of 
tbe  person  of  the  defendant,  all  its  proceed- 
ings are  absolutely  void.  Neither  the  mem- 
bers of  the  court  nor  the  plaintiff  (If  he  pro- 
cured or  assented  to  tbe  proceedings),  can 
derive  any  protection  from  them,  when  pros- 
ecuted by  a  party  aggrieved  thereby.  If  a 
mere  ministerial  officer  executes  any  process, 
upon  the  face  of  which  It  appears  that  the 
court  which  issued  it  had  not  Jurisdiction  of 
tbe  subject-matter,  or  of  the  person  against 
whom  it '  Is  directed,  such  process  will  af- 
ford bim  no  protection  for  acts  done  under 
it"  As  tbe  tluree  Justices  essaying  to  act 
as  a  fiscal  court  of  Bath  county  were  with- 
out authority  to  issue  the  process  under 
which  appellant  was  arrested.  It  was  void, 
and  all  the  Justices  acting  as  the  court  afe 
responsible  for  Its  issuance.  As  the  officer 
to  whose  hands  the  void  process  came  was 
bound  to  know,  and  did  know,  from  the  face 
of  tbe  writ,  in  this  instance,  that  the  court 
Issuing  it  lacked  Jurisdiction,  it  affords  him 
no  protection,  and  he  is  also  liable.  Appel- 
lee J.  M.  Atchison  is  liable  under  the  allega- 
tion that  he  advised,  requested,  and  caused 
the  illegal  arrest  of  appellant  (Revlll,  etc.,  v. 
Fettit,  before  dted),  and  also  because,  as 
principal,  he  is  liable  for  the  acts  of  hts 
deputy  done  under  color  of  his  office. 

Wherefore  the  case  is  reversed  for  pro- 
ceedings consistent  with  this  opinion. 


HAYS  et  al.  v.  McLIN  et  al. 

(Conrt  of  Appeals  of  Kentucky.      March  4, 
1903.) 

SAIiSa-STANDINO     TIMBER— SUFFICIENCT    OF 
DESCRIPTION. 

1.  lu  a  contract  for  the  sale  of  standing  tim- 
ber, a  description  of  the  timber  sold  as  "ail  the 
merchantable  yellow  poplar,  ash  and  cucumber 
trees  «  •  *  owned  by  us"  on  a  certain  tract 
of  land  is  sufficiently  definite  to  pass  title  to  the 
timber. 

Appeal  from  circuit  court,  Letcher  county. 

"To  be  officially  reported." 

Action  by  David  Hays  and  another  against 
J.  B.  McLln  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Reversed. 
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W.  S.  Hall  and  DaTid  Hays,  for  appel- 
lants. S.  B.  Dlsbman  and  D.  D.  Field,  for 
ai>pellee8. 

^AYNTER,  J.  This  action  was  Instituted 
by  the  appellants,  Darld  Hays  and  Jonathan 
h.  Holcombe,  against  appellees,  for  cutting 
and  removing  timber  from  a  certain  tract  of 
land  in  Letcher  county,  Ky.  The  timber 
which  they  cut  and  removed  was  part  of  the 
timber  which  John  Holcombe  sold  and  con- 
veyed to  the  appellants  by  deed  dated  7th 
day  of  October,  1899.  The  timber  sold  to 
the  appellants -is  described  as  follows:  "All 
the  merchantable  yellow  poplar,  ash  and 
cucumber  trees  or  logs  owned  by  us  on  the 
south  side  of  Llnefork  creek  and  on  the  north 
side  of  Pine  Mountain  In  Letcher  county, 
Kentucky."  It  is  recited  in  the  deed  "that 
the  timber  is  sold  with  the  expectation  of  im- 
mediate removal,  and  said  second  parties  are 
to  have  until  December,  1900,  to  complete 
the  removal  thereof."  The  appellees  denied 
that  the  title  to  the  timber  was  In  the  plain- 
tiffs. On  the  trial  of  the  case  the  plaintlCTs 
introduced  testimony  which  tended  to  show 
that  their  vendor  entered  upon  the  land  be- 
fore the  late  Civil  War,  and  began  to  claim 
It  under  his  father;  that  in  186C  the  father 
of  the  plaintiffs'  vendor  executed  and  deliv- 
ered to  him  a  deed  for  the  land  upon  which 
the  timber  in  controversy  grew;  and  that  he 
had  lived  within  the  boundary,  and  claimed 
it  adversely,  to  the  extent  of  the  boundary 
described  in  the  deed,  until  the  trial  of  the 
case.  The  proof  tended  to  show  that  it  was 
a  well-defined  and  marked  boundary.  Upon 
this  showing,  the  court  gave  a  peremptory 
instruction  to  find  for  the  defendants. 

If  the  evidence  of  the  plaintiffs  is  true, 
tlieir  vendor  had  a  perfect  title  to  the  land, 
and  be  had  a  right  to  sell  the  timber  stand- 
ing upon  it.  From  the  argument  of  the 
counsel  for  appellees,  we  presume  that  the 
court  below  proceeded  upon  the  idea  that, 
under  the  deed  from  Holcombe,  the  appel- 
lants did  not  acquire  title  to  the  timber,  and 
tlierefore  had  no  right  to  maintain  the  ac- 
tion. To  sustain  the  action  of  the  court,  the 
ease  of  Moss  v.  Meshew,  etc.,  8  Bush,  190,  is 
cited.  In  that  case  It  appeared  that  the  own- 
er entered  Into  a  contract  by  which  he  sold 
timber  trees  upon  the  land  in  number  sufil- 
clent  to  make  40,000  staves;  and  the  court 
held  that  the  sale  did  not  pass  title  to  any 
particular  trees,  nor  had  the  purchaser  the 
right  to  enter  and  cut  the  timber  without  the 
-consent  of  the  vendor.  In  this  case  the  ven- 
dor sold  "all  of  the  merchantable"  timber  of 
certain  kinds  on  the  tract,  and  we  are  of  the 
opinion  that  title  to  them  passed  to  the  ap- 
pellants, although  in  Moss  v.  Meshew,  etc., 
there  was  an  expression  of  opinion,  on  a 
question  not  before  the  court,  which  would 
appear  to  be  in  conflict  with  this  conclusion. 
The  contract  recited  that  Immediate  removal 
of  the  timber  was  contemplated,  yet  time 
was  given  until  December,  1900,  in  which  to 


remove  It.  If  a  party  sold  100  poplar  trees 
upon  a  boundary  of  land,  and  did  not  mark 
them,  then  it  would  not  vest  the  vendee  with 
title  to  them;  but,  when  one  sells  all  of  the 
merchantable  timber  on  the  land,  it  seems  to 
US  no  additional  designation  Is  necessary. 
There  Is  no  marking  to  take  place  in  that 
case,  as  In  a  case  where  only  a  certain  num- 
ber of  trees  are  sold  on  a  boundary  of  laud 
In  Dils  V.  Hatcher,.69  &  W.  1092,  the  court 
recognized  a  sale  as  valid  which  included  all 
of  the  timber  pn  land,  of  certain  dimensions. 
The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

WRIGHT  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.      March  4. 

1908.) 

IHJRDER— INSANITY     AS     DEFENSE— INSTROC- 

TIONS— ADMISSIBILITY  OF  BVIDBNCB— 

REVKRSAL   ON   APPBAU 

1.  In  the  absence  of  prejudicial  error,  the 
verdict  of  the  jury  will  be  conclusive  ou  the 
question  whether  defendant  in  a  prosecutioD  for 
murder  was  insane  when  he  committed  the  act 

2.  In  the  absence  of  prejudicial  error  of  the 
trial  court,  a  conviction  will  not  be  reversed  ou 
appeal. 

3.  A  nonexpert  witness  in  a  murder  trial  tes- 
tified as  to  previous  difficulties  between  defend- 
ant and  the  deceased.  Held  not  to  be  error  to 
exclude  bis  testimony  as  to  whether  there  was 
any  apparent  cause  therefor. 

4.  A  former  teacher  of  defendant  in  a  prose- 
cution for  murder  testified  as  to  defendant's  vio- 
lent conduct  towards  his  playmates.  Held,  that 
it  wos  uot  error  to  exclude  his  testimony  as  to 
whether  there  was  any  cause  for  the  conduct. 

5.  Witnesses  who  are  acquainted  with  a  per^ 
son  accused  of  a  crime  are  competent  to  give 
their  opinion  as  to  his  mental  condition. 

ti.  Where  the  defense  in  a  prosecution  for 
murder  attempted  to  introduce  a  family  tree 
of  the  accused,  with  statements  in  ^  ink  as 
to  members  who  had  been  iusane,  it  was  not  er- 
ror to  refuse  its  admission  unless  the  statements 
were  omitted. 

7.  Where  testimony  has  been  introduced  as 
to  the  effect  of  the  excessive  use  of  liquors  ou 
minds  tainted  with  hereditary  Insanity  and  nu 
those  not  so  tainted,  it  is  not  error  to  exclude 
an  expert's  comparison  of  such  effect. 

8.  Where  the  defense  in  a  prosecution  for 
murder  had  attempted  to  show  defendant's 
carelessness  in  regard  to  money  matters  as  ;in 
evidence  of  his  insanity.  It  was  proper  to  rebut 
it  with  testimony  that  he  maintained  business 
habits,  and  kept  his  money  in  a  bank. 

9.  Evidence  of  the  reputed  insanity  of  an  an- 
cestor of  a  person  on  trial  for  murder  is  not 
competent  to  prove  the  insanity  of  the  accused. 

10.  Voluntary  drunkenness,  or  temporary  in- 
sanity caused  by  K:itting  drunk,  is  no  excuse  for 
the   commission   of  homicide. 

11.  Where  insanity  is  relied  on  as  a  defense  to 
a  criminal  prosecution,  it  is  not  sufficient  to 
prove  its  probable  existence,  but  it  must  be 
proved  to  tne  "satisfaction"  of  the  jury. 

Appeal  from  circuit  court,  Bourbon  coun- 
ty. 

"Not  to  be  ofliclally  reported." 

James  W.  Wright  was  convicted  of  mur- 
der, and  he  appeals.    Affirmed. 

Breckinrid|;e  &  Shelby,  N.  O.  Fisher,  and 
E.  M.  Dickson,  for  appellant  0.  J.  Bronstou, 
for  the  Commonwealth. 

1  9.  See  Criminal  Law.  vol.  U,  Cmt.  Dig.  |  97S. 
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PATNTER,  J.  Appellant  was  Indicted 
^  and  conylcted  of  tbe  murder  of  Thos.  But- 
ler. The  defense  was  that  the  accused  wai 
Insane  at  the  time  be  committed  the  act 
It  la  a  remarkable  case,  in  that  the  testl- 
mony  showed  so  much  hereditary  insanity 
and  80  many  persons  of  feeble  or  diseased 
minds  in  his  family.  In  that  respect  it  is 
probably  the  most  remarkable  case  ever 
brought  to  the  attention  of  this  court  As 
to  whether  the  appellant  was  insane  at  the 
time  he  committed  the  act  was  a  question 
for  the  Jury,  and  its  verdict  must  be  ac- 
cepted as  conclusive  on  tbe  question,  unless 
some  error  occurred  at  the  trial  which  prejn- 
diced  bis  substantial  rights.  It  is  only  where 
such  error  exists  that  this  court  Is  author- 
ized to  reverse  a  case.  The  appellant  was 
a  farmer,  living  near  the  d^  of  Paris.  In 
tbe  same  neighborhood  Uvea  the  deceased. 
By  invitation,  the  deceased  engaged  in  a 
game  of  cards  with  the  appellant  and  oth- 
ers. During  the  progress  of  the  game  tbe 
appellant  accnsed  the  deceased  of  "renig- 
glng,"  and  claimed  the  right  to  count  two 
points  against  him  for  that  reason.  Tbe  de- 
ceased denied  that  he  had  "renlgged,"  and 
questioned  the  appellant's  right  to  count  two 
against  him.  Thereupon  the  appellant  while 
arising  from  tbe  table,  drew  his  pistol,  and 
told  tbe  deceased  that  be  was  a  liar,  and" 
that  be  would  show  him  whether  he  would 
count  two  against  him.  While  the  deceased 
was  sttll  sitting  In  his  chair,  appellant  fired, 
and  as  he  was  endeavoring  to  get  up  from 
his  chair  tbe  appellant  shot  him  twice  in  the 
back,  from  which  he  shortly  thereafter  died. 
It  occurred  in  the  back  room  of  a  saloon, 
and  when  the  owner  of  it  accosted  tbe  ap- 
pellant, saying,  "You  have  ruined  me,  and 
yourself,  too,"  be  replied,  "I  shot  in  self-de- 
fense." He  was  taken  into  custody,  and 
again  claimed  that  be  had  shot  In  self-de- 
fense, and  continued  to  make  that  claim. 
One  witness  was  introduced,  who  testified 
tbat  the  appellant  had  threatened  to  kill 
some  of  the  Butler  family,  of  which  deceased 
was  a  member.  The  testimony  tended  to 
show  tbat  tbe  appellant  had  been  drinking, 
and  was  under  the  Influence  of  liquor,  but 
not  to  such  an  extent  as  to  make  him  stag- 
ger, or  render  him  unable  to  walk  or  talk 
with  distinction.  It  also  conduces  to  show 
tbat  he  bad  been  addicted  more  or  less  to 
tbe  use  of  liquor  for  a  great  many  years,  and 
bad  bad  quite  a  number  of  difilcultles;  that 
In  bis  early  school  days  be  bad  had  trouble 
witb  his  playmates  at  school,  etc.  A  re- 
versal of  the  case  is  sought  on  the  ground 
tbat  tbe  court  erred  in  admitting  improper 
testimony,  and  In  rejecting  competent  evi- 
dence, and  because  the  court  did  not  give 
tbe  Jury  the  law  of  tbe  case. 

It  was  urged  by  the  commonwealth  that 
no  testimony  as  to  hereditary  taint,  or  as  to 
tbe  effect  which  tbe  previous  habits  of  the 
appellant  bad  in  producing  mental  aberration, 
should  bave  been  permitted  to  go  to  tbe  Jury, 


and  that  no  instruction  on  insanity  should 
have  been  given.  As  to  this  question,  with- 
out discussing  it,  we  assume  tbe  court  acted 
properly,  and  we  will  consider  the  alleged 
errors  upon  that  assumption.  The  killing 
took  place  in  the  back  room  of  the  saloon, 
and  a  witness  was  asked  tbe  following  ques- 
tion: "Was  there  any  evidence  in  tbat  back 
room,  or  in  the  front  room,  of  any  ill  feel- 
ing or  hostility  between  Butler  and  Wright?" 
Again,  a  witness  was  asked:  "So  far  as  you 
could  see  or  understand  at  the  time,  was 
there  any  cause  apparent  to  you  for  any 
of  these  difficulties  of  which  you  bave  spo- 
ken?" This  question  followed  tbe  testimony 
tending  to  show  that  the  appellant  bad  had 
previous  difilcultles.  These  witnesses  were 
introduced,  not  as  experts,  but  to  prove 
facts.  When  witnesses  detailed  the  facts , 
with  reference  to  the  acts,  it  was  the  prov- 
ince of  the  Jury  to  determine  whether  or 
not  there  was  any  cause  therefor;  and  it 
was  quite  as  competent  to  do  so  as  were 
tbe  witnesses  who  detailed  the  facts. 

McClure,  who  was  the  teacher  of  the  ap- 
pellant when  quite  a  small  boy,  but  who 
does  not  seem  to  have  known  him  since  that 
time,  was  not  permitted  to  express  an  opin- 
ion as  to  whether  there  was  any  cause  for 
tbe  violent  conduct  of  the  appellant  towards 
bis  playmates  at  school,  he  having  testified 
to  such  conduct.  It  is  Insisted  that  he 
should  bave  been  permitted  to  testify  as  to 
whether  there  was  any  cause  for  such  con- 
duct It  was  the  province  of  the  Jury  to 
determine,  from  'the  facts  detailed  by  the 
witness,  whether  there  was  any  cause  for 
such  conduct 

Woodward  and  some  others  were  intro- 
duced as  nonexperts,  and  gave  their  opinion 
as  to  the  insanity  of  the  appellant  It  is 
claimed  that  these  certain  witnesses  did  not 
show  themselves  sufficiently  well  acquainted 
wltb  tbe  appellant  to  entitle  them  to  give 
their  opinions.  When  witnesses  are  acquaint- 
ed with  an  accused,  they  are  entitled  to  give 
their  opinion  as  to  bis  mental  condition. 
Brown  v.  Commonwealth,  14  Bush,  398. 
In  our  opinion,  the  witnesses  were  qualified 
to  express  their  opinions.  When  tbey  gave 
the  facte  witb  reference  to  their  acquaint- 
anceship, the  Jury  could  judge  as  to  the  qual- 
ity and  value  of  their  testimony. 

The  appellant  complains  of  tbe  refusal  of 
tbe  court  to  allow  tbe  use  of  a  diagram  or 
family  tree  of  his  family,  upon  which  were 
written  In  red  ink  statements  of  what  mem- 
bers of  the  family  bad  been  of  unsound 
miud,  and  who  of  them  had  been  sent  to 
tbe  asylum,  etc.  The  court  refused  to  admit 
the  diagram  as  evidence  with  tbe  state- 
ments on  It  in  red  Ink.  With  the  omission 
of  these  'statements,  be  admitted  it  as  evi- 
dence. We  are  of  the  opinion  that  the  court 
properly  ruled  upon  this  question.  The  de- 
fendant In  the  proper  way,  proceeded  to  In- 
troduce proof  as  to  the  imsoundness  of  mind, 
etc.,  of  the  various  members  of  tbe  family, 
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and  all  of  the  statements  on  the  diagram 
were  proven  with  elaboration. 

The  court  refused  to  allow  an  expert  wit- 
ness to  answer  the  following  question: 
"What  would  be  the  likelihood  of  one  with 
such  heredity— the  probability  of  one  with 
such  heredity— being  injured  by  the  excess- 
ive use  of  liquor  over  one  with  an  ordinary 
heredity?"  Testimony  had  been  admitted  as 
to  the  effect  of  hereditary  taint,  and  likewise 
98  to  the  effect  of  the  excessive  use  of  liq- 
uor and  tobacco  upon  the  mind  of  one  so 
tainted  and  upon  the  minds  of  others.  The 
jury  had  the  full  benefit  of  the  testimony  as 
to  the  effect  of  hereditary  taint  and  the  ex- 
cessive use  of  whisky  and  tobacco  upon  the 
mind  of  one  so  tainted,  and  it  seems  to  us 
it  would  have  served  no  purpose  to  have  al- 
lowed a  comparison  between  the  effect  of 
such  use  of  liquor  upon  the  mind  of  one 
with  such  heredity  and  upon  one  without  It. 
Had  the  question  been  proper,  the  refusal  to 
permit  It  to  be  answered  under  the  circum- 
stances would  not  have  been  prejudicial  to 
the  appellant  because  of  the  previous  testi- 
mony which  had  been  admitted  on  the  sub- 
ject. 

We  are  of  the  opinion  that  Sid  Stout's  tes- 
timony was  properly  offered  In  rebuttal. 

It  was  endeavored  to  be  shown  by  the  de- 
fence that  appellant  had  been  careless  In 
using  and  keeping  his  money  as  an  evidence 
of  unsoundness  of  mind.  The  books  of  the 
bank  where  he  kept  bis  money  were  intro- 
duced to  rebut  that  testimony  by  showing 
that  he  maintained  business  habits,  and  kept 
his  cash  in  the  bank.  For  that  purpose  it 
was  certainly  competent. 

The  appellant  belonged  to  a  branch  of  the 
family  descended  from  Mrs.  John  Kennedy, 
and  every  branch  of  the  family  which  de- 
scended from  her  had  either  Idiots,  lunatics, 
or  persons  with  defective  Intellect.  The 
court  refused  to  allow  the  appellant  to  show 
by  tradition  the  Insanity  of  Mrs.  John  Ken- 
nedy and  her  ancestors.  In  our  opinion,  the 
covat  did  not  err  in  refusing  to  allow  this 
testimony  to  be  Introduced.  Insanity  is  a 
fact  to  be  proven.  Had  the  court  admitted 
this  testimony,  it  would  have  allowed  hearsay 
evidence  to  prove  a  collateral  fact;  hence 
such  testimony  was  open  to  a  double  objec- 
tion. In  Walker  v.  State,  102  Ind.  6U7,  1 
N.  E.  856,  the  defendant  offered  to  prove 
hereditary  Insanity  in  his  family  by  family 
tradition,  and  it  was  held  that  the  evidence 
was  not  admissible,  and  was  properly  ex- 
cluded by  the  trial  court.  To  the  same  ef- 
fect is  People  V.  Koerner,  154  N.  Y.  335,  48 
N.  E.  730.  In  State  v.  Hoyt,  47  Conn.  518, 
36  Am.  Rep.  89,  it  was  held  that  it  was  not 
allowable  for  defendant  to  prove  that  his 
father  was  reported  In  the  neighborhood  to 
be  at  times  Insane.  This  was  rejected  upon 
the  ground  that  Insanity  Is  a  fact  which  can- 
not be  proven  by  reputation.  It  was  held  in 
Choice  V.  State,  31  6a.  424,  that  family  and 
neighborhood  reputation  la  not  admissible  to 


prove  that  accused  was  permanently  Injured 
in  his  mind  by  reason  of  a  physical  injury 
which  he  had  received.  If  it  were  competent 
to  prove  Insanity  by  reputation.  It  would  be 
equally  so  to  prove  sanity  in  the  same  way. 
By  such  evidence  a  philosopher  might  be 
proven  to  be  a  fool,  and  a  fool  might  be  prov- 
en to  be  a  man  of  genius. 

Upon  motion  of  the  commonwealth,  the 
following  instruction  (No.  6)  was  given:  "Al- 
though the  jury  may  believe  from  the  evi- 
dence that  the  defendant,  at  the  time  of  the 
killing,  was  without  sufficient  reason  to  know 
right  from  wrong,  or  that  he  had  not  suffi- 
'clent  power  to  govern  his  actions  by  reason 
of  some  Impulse  whibh  he  could  not  resist 
or  control,  yet.  If  they  further  believe  from 
the  evidence  that  such  lack  of  reason  to 
know  right  from  wrong,  or  such  Insufllcient 
will  power  to  govern  his  actions  or  to  control 
his  impulses,  arose  alone  from  voluntary 
dmnkenness,  but  not  from  unsoundness  of 
mind,  they  should  not  acquit  the  defendant  on 
the  ground  of  insanity."  This  court  has  re- 
peatedly held  that  voluntary  drunkennees,  or 
temporary  insanity  occasioned  by  the  act  of 
one  getting  drunk,  is  no  excuse  for  the  com- 
mission of  homicide.  Shannahan  v.  Common- 
wealth, 8  Bush,  470,  8  Am.  Rep.  465;  Bishop 
V.  Commonwealth,  60  S.  W.  180.  The  latter 
case  reviews  some  of  the  opinions  of  this 
court  upon  the  question.  This  instruction 
told  the  Jury,  In  substance,  that.  If  a  lack 
of  reason  upon  the  part  of  the  appellant  to 
know  right  from  wrong,  or  sufficient  will 
power  to  govern  his  actions  or  to  control  his 
impulses,  arose  alone  from  voluntary  drunk- 
enness, and  not  from  mental  unsoimdness, 
he  was  not  excusable  for  that  reason.  This 
question  has  been  so  often  decided  by  this 
court  that  we  regard  it  as  wholly  unnecessary 
to  discuss  It  further.  This  court  held  In 
Carpenter  y.  Com.,  92  Ky.  452,  18  S.  W.  9, 
that  the  mere  fact  that  the  defendant  was 
drunk  at  the  time  he  committed  the  offense 
with  which  he  was  charged  did  not  entitle 
him  to  an  Instruction  as  to  insanity. 

It  is  complained  that  the  court  erred  in 
defining  "malice  aforethought."  The  defini- 
tion given  in  this  case  follows  the  rule  enun- 
ciated in  Clark  v.  Com.,  68  S.  W.  740,  and 
Jolly  V.  Commonwealth,  61  S.  W.  49. 

It  Is  also  complained  that  the  instruction 
on  the  subject  of  insanity  did  not  embody  the 
law  on  that  question.  The  court  followed  the 
instructions  in  Abbott  v.  Commonwealth,  55 
S.  W.  190,  and  Jolly  v.  Commonwealth.  The 
Jury  was  told  in  an  Instruction  that,  before 
they  could  convict  appellant,  they  should  be- 
lieve that  each  and  every  element  to  con- 
stitute guilt  as  set  out  in  the  instructions 
had  been  proven  beyond  a  reasonable  doubt 
and,  while  Insanity  was  a  defense.  It  was  in- 
cumbent upon  the  defense  to  prove  its  ex- 
istence to  the  satisfaction  of  the  Jury;  and 
if,  on  the  whole  case,  Its  existence  was  prov- 
en, It  was  their  duty  to  acquit.  The  defend- 
ant offered  an  Instruction  which  reads  as 
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foliowa:  "Before  the  Jury  can  conTlct  tbe 
defendant,  they  ought  to  believe  tbat  each 
and  every  element  necessary  to  constitnte 
guilt  as  set  out  In  these  Instructions  has  been 
proven  beyond  a  reasonable  doubt;  and,  while 
lni>anlty  is  a  defense,  It  Is  only  Incumbent 
upon  the  defendant  to  prove  Its  probable  ex- 
istence, and  If,  on  the  whole  case.  Its  ex- 
istence Is  80  proven,  It  Is  their  duty  to  ac- 
quit" This  court  In  numerous  cases  has 
held  that,  before  a  jury  can  acquit  an  accus- 
ed on  the  ground  of  Insanity,  it  must  be 
established  to  its  satisfaction.  Brown  v. 
Commonwealth,  14  Bush,  400;  Ball  v.  Com- 
monwealth, 81  Ky.  662;  CottL-ell  v.  Com- 
monwealth, 17  S.  W.  149.  Should  the  court 
hold  that  the  Jury  would  be  authorized  to  ac- 
quit on  the  ground  of  insanity  if  the  defend- 
ant proved  its  probable  existence,  it  would 
disregard  many  of  its  previous  opinions. 

In  our  opinion,  no  error  occurred  at  the 
trial  of  this  case  prejudicial  to  tbe  substan- 
tial rights  of  the  appellant  Judgment  is  af- 
firmed. 


HUFFMAN  V.  AHI* 

(Oonrt  of  Appeals  of  Kentncky.     March  5, 
1903.) 

CONTRACTS  —  CONSIDERATION  —  PLBADINQ  — 

MONBT  LENT— COLLATERAL  AORBB- 

MBNT   OF  THIRD  PARTY. 

1.  A  petition  alleging  that  plaintlfl  loaned 
money  to  a  certain  party,  koowing  him  to  be  in- 
solrent,  and  iu  reliance  on  defendant's  promise, 
in  his  capacity  as  county  judge,  to  withhold 
from  the  debtor  a  anfflcient  amount  from  a  sum 
due  the  debtor  by  the  county  to  satisfy  the  loan, 
and  that  defendant  failed  to  withhold  such  sum, 
whereby  plaintiff  was  unable  to  collect  the  debt, 
bnt  not  alleging  that  defendant  knew  that  the 
debtor  was  insolvent,  or  that  plaintiff  had 
loaned  him  any  money,  or  that  be  would  not 
have  loaned  it  except  on  defendant's  agreement 
to  withhold  the  amount,  or  that  there  was  any 
consideration  for  defendant's  agreement,  did  not 
state  a  cause  of  action. 

Appeal  from  circuit  court,   Breckinridge 
county. 
"Not  to  be  officially  reported." 
Action  by  John  R.  Huffman  against  Wil- 
liam Abl.    From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Barnes  &  Kincheloe  and  W.  H.  Julian,  for 
appellant    David  B.  Murray,  for  appellee. 

NUNN,  J.  The  appellant  sued  appellee, 
and  made  these  allegations  in  his  petition: 

"Plaintlfl  says:    That  on  the day  of 

August,  1901,  one  W.  B.  Washer  sought  to 
borrow  from  this  plaintiff  the  sum  of  $300, 
stating  tbat  he  had  a  contract  with  the 
bridge  commissioners  of  Breckinridge  coun- 
ty, Kentncky,  to  repair  a  bridge  in  said 
county,  which,  when  completed,  would  yield 
to  him  a  sum  of  money  in  excess  of  the 
amount  sought  to  be  borrowed,  and  that 
tbe  sum  ,ot  money  sought  to  be  borrowed 
was  to  be  used  in  carrying  out  bis  contract 

1L  8m  Contracta.  voL  U.  Cent.  DIx.  |  im. 


With  said  commissioners.  Plaintiff  Informed 
Washer  that  be  would  furnish  him  the  sum 
if,  as  security,  he  would  give  this  plaintiff 
a  written  order  on  the  defendant  tbe  then 
county  Judge  of  Breckinridge  county,  direct- 
ing him  to  bold  out  from  the  amount  due 
said  Washer,  upon  the  completion  of  his  con- 
tract, the  sum  of  $300,  and  pay  same  to 
plaintiff,  and  further  conditioned  tbat  the  de- 
fendant was  to  accept  tbe  order,  and  agree 
to  hold  out  the  said  sum  from  any  amount 
due  Washer  upon  bis  contract,  when  com- 
pleted, and  pay  same  to  plaintiff,  whereupon 
Washer  executed  and  delivered  to  plaintiff 
the  order,  which  is  filed  herewith  and  made 
part  hereof,  marked  'A.'  That  he  sent  a 
copy  of  the  order,  signed  by  Washer,  to  de- 
fendant, at  Hardinsbnrg,  Ky.  That  defend- 
ant acknowledged  receipt  of  said  order,  and 
agreed  and  promised  in  writing,  which  Is 
filed  herewith,  marked  'B,'  to  hold  out  the 
sum  of  $300  from  the  amount  to  be  due 
Washer  upon  the  completion  of  his  contract 
and  pay  same  to  plaintiff.  Tbat  relying  on 
defendant's  promise  to  deduct  said  sum 
from  the  amount  to  be  due  Washer  upon 
the  acceptance  of  bis  work  by  the  bridge 
commissioners,  and  pay  same  to  plaintiff,  he 
did  furnish  said  sum  to  Washer."  He  made 
another  paragraph  in  his  petition,  in  which 
be  stated  that  be  let  Washer  have  another 
sum  of  $275  on  exactly  the  same  terms  and 
like  conditions  as  stated  In  the  paragraph 
above  quoted.    He  then  proceeded  with  his 

petition  as  follows:    "That  on  the day 

of  December,  1901,  tbe  bridge  commission- 
ers of  Breckinridge  county  filed  a  report 
with  the  defendant,  a  copy  of  which  is  filed 
herewith,  marked  'E,'  accepting  said  work  of 
Washer,  and  further  setting  out  that  there 
was  due  blm  the  sum  of  $603.05,  after  de- 
ducting some  small  amounts  already  paid, 
and  recommending  the  payment  of  the  sum. 
That  the  defendant  Indorsed  on  the  back 
thereof  tbe  words:  'Approved  Dec.  16,  1901. 
(Sl?ned]  Wm.  Ahl,  J.  B.  C.  0.'  And  that 
wholly  disregarding  his  agreements  and 
promises  to  deduct  from  the  amount  due 
Washer  the  amounts  due  this  plaintiff,  and 
which  he  had  agreed  and  promised  to  do, 
the  defendant  ordered  and  directed  the 
bridge  commissioners  to  pay  to  Washer  the 
amount  due  him,  to  wit,  $663.05— an  amount 
more  than  sufficient  to  pay  this  plaintiff's 
demands.  That  the  commissioners  did  pay 
to  Washer  the  said  sum  of  $663.05.  That 
Washer  has  not  paid  this  plaintiff  all  or  any 
part  of  his  indebtedness  to  him,  but  took 
tbe  said  sum,  and  has  gone  to  parts  unknown 
to  this  plaintiff.  Plaintiff  further  says  that 
Washer  is  insolvent  and  was  known  to  be 
so  to  this  plaintiff  at  tbe  times  hereinbefore 
set  out;  that  he  would  not  have  loaned  him 
these  sums  or  any  sum  of  money  except  up- 
on the  conditions  hereinbefore  set  out,  but 
that  relying  implicitly  upon  the  defendant's 
acceptance  of  the  orders,  and  his  promise 
to  pay  aame^  be  did  furnish  Washer  the 
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sums  of  money  set  out  in  his  petitloii;  that 
defendant  negligently  and  carelessly  failed 
to  carry  out  Ills  promises  and  agreements  to 
pay  said  sums  of  money  to  plaintiff,  and 
that,  unless  defendant  be  compelled  to  pay 
same,  this  plaintiff  will  lose  his  debt;  that 
demand  lias  been  made  upon  defendant  that 
he  pay  said  sums,  and  be  refused  and  still 
refuses;  that  said  sums  are  Just,  due,  and 
unpaid."  The  lower  court  sustained  a  de- 
murrer to  and  dismissed  this  petition,  and 
appellant  has  appealed  from  that  Judgment 

The  only  question  to  be  determined  Is 
whether  the  allegations  of  the  petition  stat- 
ed a  cause  of  action.  The  appellant  alleges 
that  Washer  was  Insolvent,  and  he  agreed 
to  let  him  have  $576  to  aid  in  his  work  on 
the  bridge,  provided  he  would  give  him  a 
written  order  on  appellee,  the  then  county 
Judge  of  Breckinridge  county,  to  hold  out 
for  him  this  sum  from  the  amount  that 
would  become  due  Washer  on  his  bridge 
contract  We  cannot  find  any  allegation  in 
the  petition  that  appellee  knew  or  had  any 
Information  that  Washer  was  Insolvent  or 
that  appellant  loaned  Washer  any  sum  of 
money,  or  what  the  consideration  was  for 
the  orders,  or  that  appellant  would  not  have 
loaned  Washer  the  money  except  upon  the 
conditions  set  out  In  his  petition,  or  that 
there  were  any  conditions  with  reference 
thereto.  The  petition  Is  defective  with  ref- 
erence to  these  matters,  and  fatally  defective 
In  not  stating  any  consideration  for  the 
promises  of  appellee  to  hold  out  the  money 
for  him.  It  is  a  fundamental  principle  of 
law  that  to  make  a  contract  or  promise 
binding,  there  must  be  some  consideration 
to  uphold  it.  There  is  not  a  statement  in 
the  petition  Indicating  that  appellee  had  re- 
ceived or  was  to  receive  anything  in  con- 
sideration of  his  holding  out  the  money  for 
Appellant.  The  effect  of  the  statements  In 
the  petition  with  reference  to  this  matter 
Is  that  appellee,  without  any  consideration 
whatever,  and  as  a  gratuity,  promised  to 
collect  appellant's  money,  and  failed.  This 
doctrine  is  supported  by  McGee  v.  Bast,  6 
J.  J.  Marsh.  455,  and  Proctor  v.  Keith,  12 
B.  Mon.  2.53,  and  many  other  authorities  to 
the  same  effect,  showing  that  a  person  is  un- 
der no  legal  obligation  to  perform  a  gratu- 
itous promise. 

Wherefore  the  Judgment  of  the  lower 
court  Is  affirmed. 


MOSLBT  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1908.) 

HOMICIDB-SBLF-DBFENSE-IMPBACHINO   WTT- 

NESS— INSTRUCTIONS— EVIDENCE— UEBUT- 

TAL.— DECLARATIONS  OF  OTHERS. 

1.  Civ,  Code  Prac.  g  690,  allows  a  party  pro- 
ducing a  witness  to  contradict  him  by  showing 
that  he  has  made  statements  different  from  his 
testimony.  On  a  prosecution  for  murder,  a 
witness  for  the  state  testified  on  cross-exam- 
ination that  deceased  began  the  altercation,  and 
presented  a  gun,  as  if  to  shoot  accused,  before 


accused  shot  deceased.  The  state  then  recalled 
the  witness,  and  asked  him  as  to  alleged  state- 
ments made  by  him  oat  of  court  con&adictory 
to  bis  testimony,  to  which  he  answered  that  he 
mifrht  have  made,  but  did  not  remember  mak- 
ing, such  statements.  Beld,  that  the  imprps- 
sion  of  the  joi^  most  have  been  either  that  it 
was  an  admission,  or  tended  to  destroy  his  pre- 
vioas  statements,  and  it  was  error  not  to  in- 
struct that  the  statements  made  out  of  court 
by  the  witness  were  to  be  considered  only  a* 
bearing  on  his  credibility,  and  not  as  evidence 
of  the  fact  claimed  to  have  been  stated. 

2.  On  a  trial  of  one  of  several  persons  char- 
ged with  homicide,  it  was  improper  to  admit  ev- 
ideoceof  a  difficulty  between  the  other  defend- 
ants and  deceased  prior  to  the  killing,  and  eoa- 
ceming  declarations  made  by  them  at  that  tinio 
concerning  deceased;  the  accused  on  trial  not 
havia)'  been  present  when  such  statements  were 
made  or  when  the  difficulty  occurred. 

3.  Where,  on  a  prosecution  for  murder,  aty 
cused  testified  that  be  had  only  shot  decensoJ 
four  times,  it  was  error  to  permit  a  witness  ttt 
testify  in  rebuttal  that  accused  bad  admitted  to 
him  that  he  fired  five  times,  since  such  evi- 
dence was  in  chief. 

Appeal  from  circuit  court  Leslie  county. 
"Not  to  be  officially  reported." 
Wiley  Mosley    was    convicted    of    man- 
slaughter, and  he  appeals.    Reversed. 

Jno.  C.  Eversole,  for  appellant.  Clifton  J. 
Pratt  and  M.  B.  Todd,  for  the  Common- 
wealth. 


O'REAR.  J.  Appellant  and  Us  sons  Kelse 
and  Robert  Mosley  were  Jointly  indicted  for 
the  killing  of  E.  L.  Hart.  Appellant  was 
tried  separately,  and  from  the  Judgment  con- 
victing him  of  manslaughter  he  has  appealed. 

The  deceased  was  shown  to  have  been  a 
violent  and  dangerous  man,  and  quarrel- 
some. In  a  controversy  between  appellant 
and  deceased  concerning  some  timber  and 
saw  logs,  the  conduct  of  the  deceased  indi- 
cated an  utter  disregard  of  appellant's  proi>- 
erty  rights,  and  a  purpose  to  provolce  a  dif- 
ficulty. On  the  fatal  occasion  the  parties 
met  In  the  road,  the  deceased  being  armed 
with  a  Winchester  rifle.  Appellant  and  his 
two  sous,  and  two  other  persons,  his  em- 
ployes, were  on  their  way  to  the  log  woods 
to  work.  They  were  required  to  pass  by  de- 
ceased's home,  and  within  a  few  feet  of  his 
house.  On  the  day  previous,  deceased  had 
accosted  appellant  with  a  Winchester  rifle, 
using  violent  and  threatening  language.  Ap- 
pellant and  his  sons  were  also  armed  on 
the  day  of  the  killing.  It  looks  like  they 
were  expecting  trouble  with  deceased.  The 
verdict  of  the  Jury,  finding  appellant  guilty. 
fixed  his  punishment  at  15  years'  confine- 
ment In  the  penitentiary.  At  appellant's 
age,  this  is  probably  equivalent  to  a  life 
sentence. 

Although  the  instructions  are  complained 
of,  we  are  unable  to  say  that  they  are  not 
a  fair  and  clear  announcement  of  the  law 
applicable  to  this  case.  The  only  etrors 
of  the  trial  court  are  in  tlie  matter  of  admit- 
ting  evidence   prejudicial   to   the   accused 
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Besides  appellant  and  bis  two  sons,  there 
were  but  two  witnesses  to  tbe  killing.  These 
were  Russell  Wooten  and  William  OllTer. 
Wooten  testified  that  bis  attention  was  first 
arrested  by  a  statement  from  appellant 
which  was  apparently  In  response  to  some 
question  put  by  deceased;  that  upon  turn- 
ing Mb  head  be  saw  appellant  fire  his  pistol, 
and  saw  tbe  deceased  start  to  raise  his  Win- 
chester rifle,  which  was  being  carried  so 
that  the  muzzle  of  it  was  pointing  In  the  di- 
rection of  appellant  Tbe  efTect  of  this  wit- 
ness' testimony  was  that  appellant  made  the 
lii-st  hostile  demonstration  on  this  occasion. 
Appellant  and  his  two  sons  testified,  how- 
ever, that  appellant  was  accosted  by  de- 
ceased in  a  manner  indicating  a  purpose  to 
reopen  the  coutroTersy  about  the  saw  logs, 
and,  being  unsatisfied  with  appellant's  re- 
sponse, started  to  raise  his  gun  as  if  ,to 
shoot  blm,  whereupon  appellant  fired.  There 
Is  evidence  tending  to  impeach  appellant  and 
one  of  his  sons.  It  may  be  doubted  whether 
the  Jury  felt  warranted  in  accepting  the  evi- 
dence of  appellant  and  his  sons,  by  reason 
of  their  interest  in  the  outcome  of  the  trial, 
independent  of  the  matter  of  impeachment 

The  other  witness  to  the  transaction  was 
William  Oliver.  His  testimony  clearly  cor- 
roborated api>ellant'B  version  of  the  occur- 
rence, and  was  that  the  deceased  began  the 
altercation,  and  followed  it  up  with  a  demon- 
stration of  violence,  by  starting  to  present 
his  gun  as  if  to  fire  at  appellant.  This  wit- 
ness, as  well  as  Wooten,  was  Introduced  in 
chief  by  the  commonwealth.  Oliver  was  not 
asked  by  the  commonwealth  as  to  who  first 
started  to  fire,  or  made  tbe  first  demonstra- 
tion to  do  so.  His  testimony  upon  this  point 
was  brought  out  upon  cross-examination. 
Afterwards  the  commonwealth  recalled  Oli- 
ver, and  then  propounded  to  him  a  series  of 
questions  concerning  alleged  statements 
made  by  Oliver  out  of  court  to  other  per- 
sons, to  the  effect,  for  example,  as  follows; 
"Q.  Didn't  you  tell  Green  Morris  and 
Mathew  Langdon  that  Lon  [that  Is,  de- 
ceased] never  raised  his  gun  or  presented  it 
towards  Wyle  until  after  Wyle  had  fired 
the  first  shot?  A.  I  don't  remember  whether 
I  did  or  not  Q.  And  you  tell  this  Jury  that, 
if  you  said  that,  you  don't  remember  any- 
thing about  it  ?  A.  No,  sir;  I  don't  remember 
it  Q.  Didn't  you  tell  them  that  out  in  the 
streets  since  you  have  been  here?  A.  I 
might  have  said  It,  but  I  don't  remember  it. 
Q.  If  you  did  tell  them  that,  have  you  any 
idea  why  you  told  them  that?  A.  I  don't 
know  what  I'll  I  have  told  since  that.  I  was 
never  sworn  about  It  until  this  time.  Q. 
Then  in  talking  about  It  you  Just  told  the 
people  any  way?  A.  It  was  nobody's  busi- 
ness, as  I  know  of."  This  testimony  seems 
to  be  rather  an  admission  on  the  part  of 
this  witness  that  he  made  statements  out 
of  court  different  from  his  testimony  cover- 
ing the  point  In  question,  and  they  were  very 
materially  dlffprent.    Although  the  witness 


does  not  admit  having  made  them,  be  docs 
not  deny  it;  and  the  impression  upon  the 
Jury  must  have  been  either  that  It  was  an 
admission,  or  at  least  tended  to  destroy  his 
previous  positive  statements  to  the  contrary. 
Section  696  of  the  Civil  Code  of  Practice  al- 
lows a  party  producing  a  witness  to  contra- 
dict blm  by  showing  that  he  has  made  state- 
ments differing  from  his  testimony.  The 
effect  of  this  testimony  was  not  possibly 
competent,  in  any  light,  as  substantive  evi- 
dence, for,  if  he  had  answered  In  tbe  af- 
firmative. It  would  have  been  to  have  con- 
stituted the  statements  made  by  the  witness 
out  of  court,  not  under  oath,  substantive  evi- 
dence of  the  fact  that  appellant  had  fired 
at  deceased  before  the  latter  had  ofFered 
appellant  any  violence.  In  Loving  v.  Com- 
monwealth, 80  Ky.  511,  it  was  said:  "Nor 
can  a  witness  who  falls  to  testify  to  sub- 
stantive facts  be  asked  if  be  has  not  made 
statements  to  others  out  of  court  that  such 
facts  existed,  for  the  purpose  of  proving 
that  be  had  made  such  statements,  as  that 
would  transform  declarations  made  out  of 
court,  and  not  under  the  sanction  of  an  oath, 
into  substantive  testimony."  If  the  witness 
had  answered  In  the  negative  In  this  case, 
and  the  commonwealth  had  proven  the  facts 
about  which  tbe  witness  was  asked,  It 
would  have  been  as  fatally  erroneous,  un- 
less the  court  had  admonished  the  Jury  at 
the  time  that  the  sole  purpose  and  effect  of 
such  testimony  was  its  bearing  upon  the 
credibility  of  the  witness  Oliver.  This  mat- 
ter was  material  to  the  accused,  because,  if 
the  Jury  should  not  have  believed  that  ap- 
pellant had  begun  the  difficulty,  they  could 
not  have  found  him  guilty.  The  effect  of 
letting  in  the  probable  admission  of  Oliver 
of  statements  made  by  him  out  of  court, 
thereby  making  them  substantive  evidence, 
was  to  corroborate  Wooten,  and  destroy  ap- 
pellant's statements  and  theory  of  defense. 
Thus  it  may  have  appeared  that  the  only 
two  disinterested  eyewitnesses  were  actual- 
ly agreed  in  their  version,  and  that  they  con- 
tradicted appellant  and  his  sons.  The  court 
should  have  carefully  admonished  the  Jury 
that  tbe  statements  made  out  of  court  by 
Oliver  contrary  to  his  evidence,  If  he  made 
them,  were  to  be  considered  only  as  bearing 
on  his  credibility  as  a  witness,  and  In  no 
event  as  evidence  of  the  fact  as  to  who 
made  tbe  first  hostile  demonstration. 

George  Begley.  a  witness  for  the  common- 
wealth, was  permitted  to  testify  about  a 
difficulty  which  Bob  Mosley  and  Kelse  Mob- 
ley  had  with  the  deceased  and  one  Morris 
some  time  prior  to  the  killing,  and  concern- 
ing declarations  made  by  Bob  and  Kelse  con- 
cerning tbe  deceased  on  that  occasion.  Ap- 
pellant was  not  present  when  those  state- 
ments were  made,  nor  when  the  difficulty 
occurred.  The  court  la  of  opinion  that  this 
matter  was  incompetent  upon  the  separate 
trial  of  appellant. 

RI.  V.  Davidson  was  permitted  to  testify  in 


Digitized  by 


Google 


3<1G 


72  SOUTH WESTEBN  REPOBTBB. 


(Ky. 


rebnttal  that  appellant  bad  admitted  to 
him  that  he  had  fired  at  deceased  five  times. 
Appellant  bad  testified  that  he  bad  shot 
four  times  only.  We  are  of  opinion  that  this 
evidence,  "whatever  It  may  have  been  worth, 
was  in  ctkief,  and  should  not  have  been  ad- 
mitted in  rebnttal. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  for  a 
new  trial  under  proceedings  consistent  here- 
with. 


PAYTON  V.  LOUISVIIiLE  &  N.  R.  CO. 

(Court  of  Appeals  of  Kentuckv.     March  6, 
1903.) 

RAILROADS-CATTLE    GUARDS— PRESCRIP- 
TIVH  RIGHTS. 

1.  Under  Ky.  St.  f  1793,  providing  that  rail- 
road companies  shall  erect  and  maintain  cattle 
guards  at  terminal  points  of  fences  constrncl'^d 
along  theii  lines,  but,  where  there  is  a  private 
passway  across  the  railroad,  the  landowner 
shall  bear  half  the  expenses  of  the  cattle  guards 
and  gates — the  owner  to  erect  tlie  gates,  and 
the  railroad  company  the  cattle  guards — the 
railroad  company  is  not  required  to  erect  cattle 
guards  where  its  road  enters  and  leaves  a 
farm,  there  being  no  terminal  point  there  of  the 
right  of  way  fence,  or  at  a  place  where  the 
owner  has  a  passway,  he  not  having  offered 
to  pay  half  the  expenses  thereof ;  and,  it  hav- 
ing done  so,  be  can  obtain  no  prescriptive  right 
therein,  and  it  may  remove  them. 

Appeal  from  clrcnlt  court,  Hardin  county. 

"To  be  officially  reported." 

Suit  by  George  W.  Payton  against  the 
Louisville  &  Nashville  Railroad  Con^any. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

W.  A.  Barry,  J.  D.  Irwin,  and  R.  L.  Stitli, 
for  appellant  W.  H.  Marriott  and  E.  W. 
Hines,  for  appellee. 


BURNAM,  C.  J.  Tbe  appellant,  George 
W.  Payton,  brought  this  suit  to  compel  the 
appellee,  the  Lonlsville  &  Nashville  Railroad 
Company,  to  restore  cattle  guards  removed 
by  it,  which  it  Iiad  maintained  for  35  or  40 
years  on  both  sides  of  bis  farm  crossing,  and 
also  at  the  property  line  between  bis  farm 
and  the  one  adjacent,  on  the  ground  that  by 
long-continued  use  of  the  passway  he  bad 
acquired  an  easement  in  the  wing  fences  and 
cattle  guards  which  inclosed  it,  and  that  tbelr 
removal  bad  rendered  his  crossing  less  con- 
venient in  driving  stock  across  the  railroad 
from  one  part  of  bis  farm  to  another,  as 
there  was  nothing  to  prevent  them  from 
running  up  and  down  the  right  of  way.  A 
general  demurrer  was  sustained  to  the  peti- 
tion, and,  falling  to  plead  further,  his  petition 
was  dismissed,  and  be  appeals. 

The  common  law  imposed  no  duty  upon 
railroad  companies  to  fence  their  roads, 
maintain  cattle  guards,  or  erect  any  other 
barrier  or  stay  against  the  Intrusion  of  stock 
upon  their  roads  or  right  of  way.  See  El- 
liott on  Railroads,  section  1198;    7  Am.  & 


Bog.  SkL  of  Law,  006,  912;  Rorar  on  Rail- 
roads, 616;  Birmingham,  etc.,  R.  R.  Co.  v. 
Parsons  (Ala.)  13  South.  G02,  27  L.  B.  A.  204, 
46  Am.  St  Rep.  92.  And  wherever  these 
duties  exist  they  are  always  by  virtue  eitlier 
of  the  contract  or  a  statute.  There  is  no 
claim  that  the  defendant  owed  plaintiff  any 
duty  to  maintain  these  cattle  guards  by  vir- 
tue of  any  contract.  And  section  1793  of 
tbe  Kentucky  Statutes  is  the  only  statute 
bearing  upon  tbe  question.  It  provides: 
"All  corporations  and  persons  owning  or 
controlling  and  operating  railroads,  as  afore- 
said, sliall  erect  and  maintain  cattle  guards 
at  all  terminal  points  of  fences  constructed 
along  their  lines,  except  at  points  where 
such  lines  are  required  to  lie  fenced  on  both 
sides  and  at  public  crossings.  But  where 
there  is  a  private  pass  way  crossing  said  rail- 
road, the  land  owner  for  whose  benefit  it  is 
kept  open,  shall  bear  one  half  of  the  ex- 
pense of  cattle  guards  and  gates.  Tbe  for- 
mer to  erect  gates.  Tbe  corporation  or  per- 
son operating  the  railroad  to  erect  the  cattle 
guards."  In  McKee  v.  Chicago,  New  Orleans 
&  Texas  Pacific  R.  R.  Co.'s  Receiver  (Ky.)  43 
S.  W.  241,  it  was  the  contention  of  the  land- 
bolder  that  it  was  the  duty  of  the  railroad 
company  operating  its  line  through  his  farm 
to  construct  and  maintain  cattle  guards  at 
the  point  where  the  railroad  company  entered 
his  farm  and  where  it  left  It  And  in  that 
case,  as  in  this,  the  company  had  actually 
constructed  such  guards  when  it  built  its 
railroad,  in  187C,  and  had  torn  them  down  In 
1894,  and  in  consequence  thereof  his  farm 
had  been  trespassed  upon  and  his  crops  de- 
stroyed. In  response  to  this  contention,  tbe 
court  said:  "The  railroad  company,  not  be- 
ing under  any  legal  obligation  to  maintain 
cattle  guards  at  tbe  points  of  entering  and 
leaving  the  plaintifTs  farm,  merely  because 
they  were  dividing  lines  with  his  neighbor, 
might  remove  them  at  any  time.  These 
guards  were  not  division  or  partition  fences 
between  his  lands  and  those  of  the  company. 
They  were  wholly  on  the  lands  of  the  com- 
pany, and  the  rights  of  the  parties  were  not 
regulated  by  tbe  provisions  of  tbe  law  as  to 
division  fences  on  farm  lands."  There  is  no 
averment  that  the  passway  Is  obstructed,  or 
that  plaintiff  had  ever  offered  to  pay  one-half 
the  expense  of  erecting  and  maintaining 
them,  and  consequently  he  does  not  bring  him- 
self within  the  purview  of  the  statute.  And 
"no  obligation  rests  upon  the  landowner  to 
fence  the  way  in  which  another  lias  an  ease- 
ment." See  Jones  on  Easements,  section  409. 
The  cattle  guards  and  wing  fences  were 
erected  and  maintained  by  the  railroad  com- 
pany entirely  on  Its  own  land,  and  form  no 
part  of  the  division  fences  between  its  right 
of  way  and  tbe  land  of  plaintiff,  and  no 
length  of  time  would  have  vested  him  with  a 
prescriptive  right  to  require  their  mainte- 
nance by  tbe  railroad  company  alone. 

For  reasons  Indicated,  the  Judgment  is  af- 
firmed. 
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J.  E.  HAYNEB  &  CO.  t.  McKBB  et  ox. 

CGonrt  of  Appeals  of  Keutuckjr.      March  4, 
1903.) 

HUSBAND  AND   WIFE^WIFB'S    SBPARATB    US' 
TATBS— LIABIUTY  FOR  HUSBAND'S  DEBTS. 

1.  Though  the  hasband  has  the  right  to  re- 
duce hia  wife's  chosea  in  action  to  possession, 
he  ia  not  required  to  do  so,  and  may  let  them 
remain  as  her  property,  and  impress  on  it  the 
character  of  her  separate  estate. 

2.  Where  the  separate  property  of  a  wife  was 
invested  iu  a  grocery  business,  etc.,  which  vriB 
managed  by  her  hnsband,  he  receiring  a  salary 
therefor,  and  through  his  management  the  bnsi- 
ness  greatly  increased  in  value,  and  out  of  the 
profits  other  property  was  purchased,  but  the 
•▼idence  as  to  the  value  of  the  whole  property 
was  conflicting,  and  there  was  considerable  in- 
debtedness against  it,  and  the  salary  paid  the 
husband  appeared  to  be  as  much  as  his  serv- 
ices were  worth,  the  creditors  of  the  husband 
were  not  entitled  to  subject  the  nroperty,  or 
any  part  of  it,  to  the  husband's  debts. 

Appeal  from  circuit  court.  Christian  coun- 
ty. 

"Not  to  be  oflBcially  reported." 

Action  by  J.  E.  Hayner  &  Co.  against  L.  H. 
McKee  and  wife.  Judgment  dismissing  the 
petition,  and  plaintiffs  appeal.    Affirmed. 

Hunter  Wood  &  Son  and  W.  L.  Reeves,  for 
api>ellant8.  James  Breathitt,  Downer  &  Rus- 
sell, and  T.  L.  Edelen,  for  appellees. 

HOBSON,  J.  On  October  14,  1896,  appel- 
lants recovered  Judgment  in  the  Christian 
circuit  court  against  appellee  L.  H.  McKee 
tor  the  sum  of  $6,930.56,  with  interest  from 
that  date,  on  notes  executed  by  blm  to  them 
In  the  year  1882.  Execution  was  issued  on 
the  Judgment,  and  returned  "No  property 
foond."  Appellees  then  instituted  this  ac- 
tion, under  section  439  of  the  Code  of  Prac- 
tice, to  subject  to  their  debt  the  following 
property  standing  In  the  name  of  his  wife, 
Nannie  L.  McKee: 

Grocery    store,    saloon,    and    fixtures, 

worth,  as  alleged ^  |  8,000 

Notes  and  accounts,  worth,  as  alleged      6,000 
61  shares  in  Hopkinsville  Tobacco  Com- 

■pany,  worth,  as  alleged 8,000 

Cold  storage  house,  worth,  as  alleged. .  700 

Improvements  put  on  storehouse,  worth, 

as   alleged    1,000 

Dairy  business  and  cattle,  worth,  as  al- 
leged         2,000 

Horses,  worth,  as  alleged 400 

Dwelling  house,  less  lien,  worth,  as  al- 
leged          2,100 

Acme  Mill  stock 300 

Total  |!22,500 

The  wife  claimed  the  property  as  her  own, 
and  on  final  hearing  the  court  dismissed  the 
petition. 

Tbe  proof  shows  that  L.  H.  McKee  was  a 
member  of  the  firm  of  Cowan,  Huggins  & 
McKee  in  the  year  1882,  and  that  tbe  flirm 
failed;  McKee  losing  all  that  be  had  in  tbe 
failure,  although  be  seems  not  to  bare  been 
to  blame  for  It  Before  be  went  into  that 
firm  be  bad  been  a  merchant  at  Ctrsky,  Ky., 

1 1.  See  Husband  and  Wife,  vol.  26,  Cent.  Dig.  M 
n,  412. 


and  while  In  that  firm  he  conducted  the  gro- 
cery business,  and  tbe  other  members  of  tbe 
firm  attended  to  its  grain  and  implement 
business.  McKee,  It  seems,  was  a  good  busi- 
ness man,  and  understood  the  grocery  busl- 
nesB.  Tbe  failure  of  his  firm  was  due  to 
losses  In  the  other  business  which  be  bad 
nothing  to  do  with.  After  that  failure  a 
firm  was  formed,  of  McKee  &  Pool,  which 
conducted  for  about  two  years  a  grocery 
business.  The  McKee  of  this  firm  was 
Charles  McKee,  tbe  father  of  L.  H.  McKee. 
L.  H.  McKee  stayed  In  this  store  as  a  clerk 
at  a  salary  of  about  $50  a  month.  In  May, 
1883,  be  married  Nannie  L.  Ellis,  who  had 
about  $1,500  in  the  bands  of  her  brother;  be- 
ing money  derived  from  insurance  on  tbe  life 
of  her  father,  who  bad  died  several  years 
before.  She  knew  her  husband's  financial 
condition,  and  it  was  agreed  between  them 
that  her  money  should  be  kept  separate,  and 
held  as  her  separate  estate.  In  November, 
1883,  her  brother,  who  held  the  money  for 
his  sister,  paid  it  over  to  her  husband.  He 
deposited  it  in  bank,  in  tbe  name  of  L.  H. 
McKee,  agent,  and  in  the  following  January 
and  February  checked  it  out  to  McKee  & 
Pool,  except  some  of  it  used  by  bis  wife,  and 
the  bank  account  was  closed.  A  year  or 
more  after  this,  Pool  withdrew  from  the 
firm,  and  the  firm  of  McKee  &  Pool  was  suc- 
ceeded by  Charles  McKee  &  Sons;  tbe  sons 
being  tbe  two  brothers  of  L.  H.  McKee.  L. 
H.  McKee  stayed  with  this  firm  as  with  Its 
predecessor.  One  of  his  brothers  died,  and 
in  the  year  1880  L.  H.  McKee's  wife  received 
from  the  estate  of  this  brother  nearly  $300. 
She  then  bought  the  bome  where  they  now 
live  for  $1,600.  Tbe  property  was  deeded  to 
her,  and  the  money  received  ftom  the  estate 
referred  to  was  paid  on  tbe  property.  In 
1890  Charles  McKee  died,  and,  by  a  proceed- 
ing in  the  Christian  circuit  court,  Nannie  Mc- 
Kee was  made  a  feme  sole.  She  then  bought 
tbe  grocery  store  of  Charles  McKee  &  Sons, 
and  her  husband  continued  in  charge  of  it, 
running  it  in  her  name,  and  has  contiifued 
to  run  It  to  tbe  present  time;  increasing  tbe 
business  from  year  to  year,  and  adding  a  sa- 
loon to  tbe  grocery.  His  wife  stayed  at 
home,  and  he  ran  the  business,  but  it  was 
run  In  her  name.  Out  of  the  profits  of  the 
business  the  family  were  supported,  the  an- 
nual cost  of  this  bemg  about  $1,500.  Tbe 
dwelling  house  was  Improved,  and  $300  of 
the  unpaid  purchase  money  was  paid,  and 
tbe  Interest  on  the  remainder.  The  property 
Is  now  worth,  perhaps,  $2,500,  and  there  Is 
a  lien  on  it  for  $900.  A  storeroom  was 
bought  for  $6,700,  and  $1,000  spent  In  im- 
proving it,  although  the  purchase  money  for 
tbe  store  was  not  paid.  Sixty-one  shares  of 
tbe  stock  in  the  Hopkinsville  Tobacco  Com- 
pany were  bought— 6  shares  at  $100  apiece, 
and  the  other  66  shares  at  10  cents  on  the 
dollar,  at  a  time  of  dei»%ssion.  The  compa- 
ny is  now  doing  well,  and  the  stock  is  taken 
in  bank  as  collateral  security  for  a  loan  of 
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$2,500.  Tbe  husband  also  bought  In  the 
name  of  his  wife,  and  out  of  the  profits  of 
the  business  conducted  by  him,  three  shares 
of  Acme  Mill  stock,  valued  at  $300,  and  a 
cold  storage  house,  -which  rents  for  $120  a 
year,  but  which  was  bought  at  auction  for 
something  over  $200,  although  it  cost  $700. 
In  addition  to  this.  In  the  name  of  his  wife 
he  went  into  the  dairy  bushiess,  putting  into 
it  something  over  $2,000,  and  Is  now  running 
the  dairy.  He  also  began  some  farming  op- 
erations in  partnership  with  Thomas  H. 
Carlos,  but  no  money  seems  to  have  been 
made  either  in  tbe  dairy  or  in  the  farming 
operations.  The  proof  is  conflicting  as  to 
the  present  value  of  the  store;  ranging  on 
the  stock  of  goods  from  $4,000  to  $8,000,  and 
on  the  accounts  and  notes  from  $3,500  to  $5,- 
000;  fixtures,  etc.,  $1,000.  It  is  impossible 
to  read  the  record  without  reaching  the  con- 
clusion that  L.  H.  McKee  is  a  business  man 
of  more  than  ordinary  capacity,  and  that, 
starting  with  small  capital,  by  reason  of  bis 
capacity  and  attention  the  business  conduct- 
ed by  him  has  grown  from  small  beginnings 
to  its  present  size,  besides  supporting  bis 
family. 

It  is  earnestly  insisted  for  appellant  that 
the  fund  in  the  hands  of  the  wife's  brother 
vested  in  the  husband  on  their  marriage,  and 
tliat  therefore  the  Increase  of  that  fund,  and 
everything  purchased  with  It,  was  the  prop- 
erty of  the  husband.  We  canuot  conciir  in 
this  contention.  The  husband  had  the  right 
to  reduce  his  wife's  choses  in  action  to  pos- 
session, but  he  was  not  required  to  do  80. 
He  might  let  them  remain  as  her  property, 
and  impress  upon  it  the  character  of  her  sep- 
arate estate.  The  facts  of  the  case  warrant 
the  chancellor's  conclusion  that  the  husband 
and  wife,  knowing  of  bis  Involved  condition, 
agreed  that  this  fund  should  be  the  separate 
estate  of  the  wife,  and  that  it  was  held  and 
controlled  by  her  as  her  separate  estate.  The 
wife  was  entitled  to  an  equitable  settlement, 
and  this  small  fund  was  no  more  than,  in 
equity,  might  properly  have  been  settled  up- 
on her. 

It  is  also  earnestly  argued  that  the  bus- 
band  cannot  give  bis  wife  the  profits  arising 
from  his  own  business  sagacity,  and  that  tbe 
profits  of  this  business  made  by  the  husband, 
or  a  reasonable  part  of  them,  should  be  sub- 
jected to  the  payment  of  plalntlfT's  debt 
See  Carter  Bros.  v.  Martin,  91  Ky.  2W,  16 
S.  W.  663;  Brooks-Waterfleld  Co.  v.  Frisbie, 
99  Ky.  125,  36  S.  W.  106,  59  Am.  St.  Bep. 
452.  There  is  much  force  in  this,  but  In 
view  of  the  evidence  as  to  the  amount  of 
debts  outstanding,  and  the  conflicting  evi- 
dence as  to  tbe  value  of  the  property,  tbe 
court  concludes  that  we  ought  not  to  disturb 
the  chancellor's  finding  on  tbe  facts.  It  is 
shown  that  the  debts  due  for  goods  in  tbe 
store  amount  to  $3,500.  There  are  also  a 
note  in  bank  for  $2,000,  and  a  balance  of 
$900,  with  some  interest,  due  on  the  dwelling 
bouse,  and  $6,700  due  on  tbe  storehouse.    It 


Is  also  shown  that  about  the  year  18d4  the 
wife  received  a  devise  of  something  like  $3,- 
500  and  $2,000  was  put  into  the  store.  The 
husband  has  been  paid  regularly  a  salary 
out  of  the  store,  which,  according  to  the  evi- 
dence, was  as  much  as  bis  services  vrere 
worth.  The  court  is  therefore  of  opinion  that 
tbe  facts  of  this  case  do  not  bring  it  witliiD 
tbe  rule  laid  down  in  the  cases  referred  to. 

Wherefore   (the   whole  court  sitting)    tbe 
Judgment  la  afllrmed. 


EABLrS  ADM'B  v.  LOUISVILLE,  H.  &  ST. 
L.  BY.  CO. 

(Court  of  Appeals  of  Kentucky.      March  3, 

1903.) 

RAILROADS— NBaLIOENOB— ACCIDENT  ON 
TRACK— PRESUMPTION— RKS  QBST.«:. 

1.  In  an  action  for  the  death  of  one  killed  by 
being  run  over  by  a  railroad  train,  testimony 
as  to  what  one  of  the  trainmen  said  about  tbe 
accident  when  the  train  stopped,  after  ruuning 
over  deceased,  was  not  admissible  as  a  part  of 
the  res  .gestie;  it  having  been  made  too  long 
after  the  accident. 

2.  ETidence  cannot  be  complained  of  by  plain- 
tiff on  appeal  where  it  was  brought  oat  by  his 
counsel  on  examination  in  chief. 

8.  Where  one  was  killed  by  being  run  ov«r 
by  a  railroad  train  at  a  private  crossing,  and 
there  was  an  unobstructed  view  of  the  track 
for  a  mile  in  the  direction  from  which  tbe 
train  came,  and  it  did  not  appear  that  it  was 
cnstomary  for  signals  to  be  given  when  ap- 
proaching such  crosslDK,  failure  to  give  a  sig- 
nal for  tlie  same  was  not  negligence. 

4.  Where,  in  an  action  for  ^e  death  of  one 
run  over  l)jr  a  train  at  a  private  crossing,  the 
evidence  did  not  show  whether  deceased  wus 
walking  on  the  track,  or  attempting  to  cross  it. 
or  lying  on  it,  and  there  was  an  onobstructisl 
view  for  a  mile  in  the  direction  from  whence 
the  train  came,  it  was  not  error  to  direct  a 
verdict  for  defendant. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Walter  Early's  administrator 
against  the  Louisville,  Henderson  &  St.  Louia 
Bailway  Company.  From  a  Judgmoit  for 
defendant,  plaintiff  appeals.    Affirmed. 

W,  P.  McClain  and  Clay  &  Clay,  for  ap- 
pellant. Teaman  &  Teaman,  Jas.  P.  Helm, 
and  Chapeze  Wathen,  for  appellee. 

SETTLE,  J.  This  action  Tvas  Institated  in 
the  Henderson  circuit  court  by  the  appellant. 
Farmers'  Bank  &  Trust  Company,  as  tbe  ad- 
ministrator of  Walter  Earl.v's  estate,  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  the  deceased  by  the  servants  and  em- 
ployes of  appellee  in  charge  of  one  of  its 
freight  trains.  Tbe  answer  denies  the  negli- 
gence complained  of,  and,  for  further  de- 
fense, avers  that  tbe  death  of  appellant's 
decedent  was  caused  by  his  own  negligence, 
which  is  denied  by  the  reply.  The  trial  re- 
sulted In. a  verdict  for  appellee  by  reason  of 
a  peremptory  Instruction  given  by  the  lower 


f  1.  See  Evldencs,  toL  M.  Cent.  Dig.  {  tOL 
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conrt  at  tbe  conclusion  of  appellant's  evi- 
dence, and,  a  new  trial  having  been  refused 
the  appellant,  it  asks  this  court  to  declare 
that  the  giving  of  tbe  peremptory  Instruction 
by  the  lower  court  was  improper,  and  also 
that  that  conrt  erred  In  overruling  the  mo- 
tion for  a  new  trial. 

Tbe  record  shows  that  the  only  ground 
relied  on  for  a  new  trial  is  the  alleged  error 
of  the  lower  court  In  giving  the  Jury  the  per- 
emptory instruction  to  find  for  appellee.  It 
Is  patent,  therefore,  that  the  question  of 
whether  the  peremptory  instruction  was  or 
not  proper  must  be  determined  from  the  evi- 
dence Introduced  by  appellant  on  the  trial. 
Our  examination  of  the  record  leads  us  to 
the  conclusion  that  the  following  facts  are  to 
be  regarded  as  satisfactorily  established  by 
the  evidence,  viz.:  First.  That  appellant's 
decedent  was  killed  on  the  afternoon  of  May 
9,  1901,  by  appellee's  west-bound  freight 
train,  at  or  near  a  private  crossing  one  mile 
from  Reed's  station,  and  at  a  point  about 
330  yards  south  of  a  public  crossing.  Sec- 
ond. That  at  the  point  where  be  was  struck 
be  conld,  If  on  the  track,  or  within  40  or  50 
feet  of  it,  see  up  the  track  towards  Reed's 
station,  whence  the  train  was  coming,  a  dis- 
tance of  at  least  a  mile.  Some  of  tbe  wit- 
nesses not  In  view  of  the  train  itself  say  they 
saw  the  smoke  from  It,  beard  distinctly  the 
noise  it  was  making  in  running,  and  heard  It 
whistle  for,  or  before  reaching,  tbe  public 
croc«lng,  which  was  330  yards  from  tbe 
point  where  the  deceased  was  killed.  Third. 
That  the  crossing  at  or  near  which  he  was 
killed  was  a  private  crossing;  that  is,  one 
made  where  a  road  from  tbe  adjoining  field 
crossed  the  railroad  track.  The  evidence 
does  not  disclose  whether  the  deceased,  at 
the  time  he  was  killed,  was  walking  on  the 
track,  or  attempting  to  cross  it  in  front  of 
tbe  train,  or  lying  with  his  body  on  the  track. 
Xo  eyewitness  was  introduced  to  testify  as 
to  the  manner  of  his  death,  unless  tl>e  state- 
ments of  one  or  more  of  the  trainmen,  made 
to  the  witness  Fatry,  and  detailed  by  him  on 
the  trial,  are  to  be  considered  as  competent 
evidence.  Patry  testified  tliat  when  the  train 
stopped,  after  ruanlng  over  Early,  one  of  the 
trainmen  called  him  to  the  place  of  the  ac- 
cident to  see  the  remains  of  the  dead  man; 
and  when  he  got  there  he  was.  In  substance, 
told  by  the  conductor  In  charge  of  the  train 
that  tbe  man  killed  was  lying  on  the  track 
about  three  feet  east  of  tbe  crossing  when 
run  over  by  tbe  train,  and  that  they  first 
saw  something  white  on  tbe  track,  which 
looked  like  a  piece  of  paper,  and,  when  they 
discovered  that  it  was  a  man,  they  were  too 
close  with  tbe  train  to  stop  It  before  strik- 
ing him.  We  do  not  think  these  statements 
competent,  and  they  should  have  been  ex- 
cluded by  the  lower  court  upon  the  objec- 
tion made  by  counsel  for  appellee,  as  they 
appear  to  have  been  made  too  long  after  the 
accident  to  be  considered  a  part  of  tbe  res 
gests;  but  they  were  admitted  by  that  court, 


and  were  probably  considered  as  evidence  on 
the  motion  for  a  peremptory  instruction,  of 
which  appellant  cannot  complain,  as  the 
statements  were  brought  out  by  its  counsel 
on  the  examination  in  chief,  and  thereby  be- 
came part  of  its  evidence.  So,  if  lue  state- 
ments of  tbe  conductor  are  to  be  relied  on, 
they  not  only  exonerate  appellee  from  tbe 
charge  of  negligence,  but  show  that  the  de- 
ceased was  guilty  of  contributory  negligence. 
If  this  view  of  tbe  case  is  not  to  be  ac- 
cepted, the  manner  in  which  the  deceased 
met  ills  death  is  wholly  a  matter  of  conjec- 
ture. But  whether  be  was  walking  on  the 
track,  lying  thereon,  or  attempting  to  cross  it 
In  front  of  the  train,  as  there  was  nothing  to 
obstruct  the  view  from  where  he  was  for  the 
distance  of  a  mile  in  tbe  direction  of  tbe  ap- 
proaching train.  It  is  as  reasonable  to  sup- 
pose that  he  saw  it,  heard  tbe  noise  of  its 
running,  and  heard  It  whistle  for  tbe  public 
crossing  (which  was  330  yards  away),  all  in 
time  to  have  enabled  him  to  get  out  of  its 
way,  as  It  would  be  to  suppose  that  those  in 
charge  of  tbe  train  saw  him  and  realized  bis 
peril  in  time  to  have  avoided  killing  him  by 
stopping  the  train  before  it  struck  him. 

As  already  stated,  the  crossing  at  or  near 
which  the  deceased  was  killed  was  a  private 
or  farm  crossing,  and  this  court  has  held 
that  the  usual  signals  are  not  required  of  a 
train  In  approaching  such  a  crossing.  But  < 
where  a  private  crossing  Is  maintained  by 
the  railroad  company,  for  tbe  benefit  of  a 
landowner,  in  consideration  of  the  grant  of  a 
right  of  way  through  bis  lands,  and  it  is  at 
a  point  where  the  view  of  the  track  Is  ob- 
structed—It being  a  custom  of  the  trains  to 
give  warning  of  their  approach  to  the  cross- 
ing—It baa  been  held  by  this  court  that  one 
Injured  by  a  train  at  such  a  crossing  may 
recover  therefor,  when  no  signal  was  given 
of  its  approach,  upon  the  gn'ound  that  the 
failure  to  give  such  signal  constitutes  negli- 
gence. L.  &  N.  R.  R.  Co.  v.  Bodine,  59  S.  W. 
740;  Johnson's  Adm'r  v.  L.  &  N.  R.  R.  Co., 
91  Ky.  651,  25  S.  W.  754.  In  Cahill  v.  Cin- 
cinnati, etc..  Railroad  Co.,  92  Ky.  345,  18  S. 
W.  2,  the  company  was  held  liable  for  fb- 
jury  Infilcted  by  one  of  Its  trains  at  a  private 
crossing,  but  it  was  because  of  failure  of 
those  in  charge  of  the  train  to  signal  Its 
approach  to  a  public  crossing  a  short  dis- 
tance from  the  private  crossing;  It  appear- 
ing that  it  was  customary  for  these  signals 
to  be  given  for  the  public  crossing,  and  that 
they  were  relied  upon  by  x>er8on8  using  the 
private  crossing.  Tbe  doctrine  here  an- 
nounced was  reaffirmed  in  L.  &  N.  R.  R.  Co. 
V.  Survant,  44  S.  W.  88.  The  facts  of  the 
case  at  bar  do  not  authorize  a  recovery  as  in 
the  cases  supra.  Here  the  crossing  Is  In  a 
field,  and  from  It  a  clear  and  unobstructed 
view  Is  to  be  had  of  the  railroad  track  for  at 
least  a  mile  In  the  direction  of  Reed's  station; 
andl  though  one  or  two  witnesses  testified 
tliat  they  had  known  trains  to  sound  the 
whistle  in  approaching  tbe  crossing.  It  does 
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not  appear  that  snch  signals  were  customary, 
or  that  they  were  not  given  at  the  time  of 
Early's  death  for  the  public  crossing,  Instead 
of  the  private  one. 

There  Is  no  presumption  of  negligence 
agralnst  the  appellee,  any  more  than  there  is 
a  presumption  of  contributory  negligence  on 
the  part  of  the  deceased.  It  was  Incumbent 
on  the  appellant  to  prove  negligence  on  tbe 
part  of  appellee's  servants  in  charge  of  tbe 
train,  or  facts  from  wbicb  such  negligence 
could  properly  be  inferred.  Hughes  v.  Oln- 
clnnatC  etc..  Railroad  Cp.,  91  Ky.  526,  16  8. 
W.  276;  Wlntuska's  Adm'r  v.  L..  &  N.  R.  B. 
Oo.  (Ky.)  20  S.  W.  819;  L.  &  N.  R.  R.  Co. 
V.  VltUtoe's  Adm'r  (Ky.)  41  S.  W.  268;  Mor- 
ris' Adm'r  v.  L.  &  N.  R.  R.  Co.  (Ky.)  61  S. 
W.  41.  The  only  duty  appellee's  servants  In 
charge  of  the  train  owed  the  deceased  was  to 
use  reasonable  care  to  prevent  injuring  him 
after  discovering  his  presence  on  tbe  track, 
and  a  careful  examination  of  the  record  con- 
vinces us  that  there  was  no  evidence  ad- 
duced on  tbe  trial  that  tended  to  prove  the 
want  or  absence  of  such  care. 

We  do  not  attribute  to  tbe  tests  made  by 
some  of  tbe  witnesses,  as  to  the  distances 
from  which  certain  objects  placed  by  them 
on  the  railroad  track  at  tbe  point  of  tbe  ac- 
cident could  be  seen,  the  Importance  attached 
to  them  by  counsel  for  appellant,  for  we 
'know  that  objects  to  which  the  attention  is 
called  In  advance  can  more  readily  be  seen 
and  Identified  by  a  person  stationed  on  the 
ground  at  a  given  distance  than  by  one  on 
a  rapidly  moving  train,  however  keen  bis  vi- 
sion, or  constant  his  outlook  on  tbe  track 
ahead  of  the  train.  But  these  tests  do  not 
of  themselves,  or  in  connection  with  tbe  re- 
mainder of  tbe  evidence,  supply  tbe  facta 
from  which  negligence  on  the  part  of  appel- 
lee may  be  inferred;  and  being  of  the  opinion 
that  tbe  lower  court  did  not  err  in  giving  tbe 
peremptory  instruction,  nor  In  refusing  the 
appellant  a  new  trial,  tbe  Judgment  is  af- 
firmed. 


COLUMBIA  FINANCE  &  TRUST  CO.  et  aL 
V,  MITCHELL'S  ADM'R  et  al. 

(Court  of  Appeals  of  Kentucky.      March  4, 
1903.) 

NOTES— ACTION— BURDEN   OF  PROOF— ARGU- 

MBNT— RIGHT  TO   CLOSB-BVI- 

DBNCB— NOVATION. 

1.  In  on  action  on  a  note,  the  first  signer  set 
up  that  he  was  a  surety  only,  and  had  been  re- 
leased by  an  extension  granted,  without  his  con- 
sent, In  consideration  of  an  advance  payment 
of  interest.  Plaintiff  filed  au  amended  petition. 
in  which  it  was  alleged  that  no  interest  had 
been  paid,  and  that  two  credits  indorsed  on  tbe 
note  were  entered  by  mistake.  Held,  that  it 
was  proper  to  give  defendant  the  burden  of 
proof,  and  the  concluding  argument  before  the 
jury. 

2.  Where  a  defendant  to  an  action  died  be- 
tween the  first  and  second  trials,  it  was  not 
prejudicial  error  to  allow  his  testimony  on  tbe 
former  trial  to  be  read  in  evidence,  as  to  his 
transactions  with  one  also  deceased,  where  tlie 


testimony  of  the  other  as  to  sach  transaction* 
tras  also  read,  and  there  was  no  conflict  be- 
tvreen  their  testimony,  and  it  was  confirmed  by 
other  evidence,  and  oncontroverted. 

8.  In  an  action  on  a  note,  the  defense  was 
that  defendant  was  a  mere  surety,  and  the 
other  signer  was  the  principal,  and  that  the 
surety  had  been  released  by  reason  of  an  exten- 
sion granted  in  consideration  of  an  adranr-e 
payment  of  Interest.  Plaintiff  claimed  that 
credits  of  Interest  were  indorsed  on  the  note 
by  mistake,  as  no  interest  was  paid.  It  ap- 
peared that  the  account  of  the  principal  with 
plaintiff  bank  had  been  charged  with  the  inter- 
est, and  the  bank  credited  in  Its  Interest  ac- 
count by  such  amount  as  collected,  and  it  ap- 
peared that  there  had  been  deposits  made  after 
the  charge.  Held  that,  in  the  absence  of  evi- 
dence that  the  subsequent  deposits  were  insuf- 
ficient to  cover  the  balance  due  when  the 
charge  was  made,  it  wonld  not  be  presumiHl 
that  it  was  not  so  covered,  and  hence  it  was 
not  shown  that  the  money  was  not  paid,  espe- 
cially in  view  of  the  fact  that  the  claim  was 
not  made  until  seven  or  eight  years  after  tbe 
credits  were  given. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  officially  reported." 

Action  by  the  Columbia  Finance  &  Trust 
Company  and  tbe  assignee  of  the  New  Farm- 
ers' Bank  against  William  Mitchell's  admin- 
istrator and  others.  From  a  Judgment  for 
defendnnts,  plalntUfs   appeal    Affirmed. 

Ed.  C.  O'Rear  and  B.  A.  Mitchell,  for  ap- 
pellants. H.  M.  Woodford,  H.  R.  Prewitt, 
and  A.  W.  Young,  for  appellees. 

HOBSON,  J.  This  is  tbe  second  appeal 
of  this  case.  For  opinion  on  former  appeal, 
see  Young  v.  New  Farmers'  Bank's  Trustee, 
102  Ky.  257,  48  S.  W.  478.  Tbe  facts  are  set 
out  in .  that  opinion,  and  need  not  now  be 
repeated.  On  the  return  of  the  case  to  tbe 
circuit  court  the  plaintiff  filed  an  amended 
petition,  in  which  it  was  alleged  that  no  in- 
terest bad  been  paid  on  tbe  note,  and  that 
the  two  credits  of  $80  Indorsed  thereon  were 
entered  by  mistake.  The  allegations  of  this 
pleading  were  traversed  by  the  defendant 
and  the  case  was  again  tried,  resulting  in  a 
verdict  and  Judgment  for  the  defendant. 

It  is  insisted  that  the  court  erred  in  giv- 
ing the  defendant  the  burden  of  proof  and 
the  concluding  argument  before  tbe  Jury,  un- 
der the  pleadings  as  they  stood  at  tbe  trial. 
We  are  unable  to  see  that  the  burden  of 
proof  was  changed  by  the  amended  petitiou. 
Tbe  defendant  Young  admitted  signing  the 
note,  and  a  Judgment  for  plaintiff  must  have 
been  entered  against  him  thereon  unless  be 
had,  by  proper  evidence,  overthrown  the 
prima  facie  case  which  tbe  note  made  out 
against  him.  To  do  this,  be  bad  to  show  that 
he  was  a  surety  In  the  note,  and  not  the  prin- 
cipal, and  that  a  novation  had  been  made 
by  which  he  was  released,  under  the  princi- 
ples laid  down  in  tbe  former  opinion. 

It  Is  also  Insisted  that  tbe  court  erred  In  al- 
lowing the  testimony  of  the  defendant  Young 
given  on  tbe  former  trial  to  be  read  on  this 
trial  (be  being  dead),  so  far  as  he  stated  trans- 
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actJooB  with  William  Mitchell,  who  bad  also 
died  since  the  preceding  trlaL  But  the  tes- 
timony of  William  Mitchell,  given  on  that 
trial,  was  also  read,  and  there  was  no  con- 
flict between  his  testimony  and  Yomig's  as  to 
what  took  place  between  them.  The  testi- 
mony of  Mitchell  was  confirmed  by  other  evi- 
dence, and  there  was  no  contrary  evidence 
ofrered  by  appellant  The  admission  of 
Young's  statements  was  not  prejudicial,  as 
they  could  not  possibly  have  affected  the  re- 
sult. 

This  brings  us  to  the  last  and  pivotal  ques- 
tion in  the  case.  It  Is  urged  that  Mitchell, 
the  principal  In  the  note,  did  not,  in  fact, 
pay  anything  on  It,  and  that  there  was,  in 
truth,  no  novation.  It  was  shown  tliat,  at 
the  time  the  two  credits  Indorsed  on  the  note 
were  made,  Mitchell's  account  with  the  bank 
tras  simply  charged  with  these  sums,  and 
this  his  account  on  these  dates  was  over- 
drawn. The  account  of  Mitchell  with  the 
bonk  was  not  produced,  but  It  would  appear 
(rom  the  evidence  that  it  was  a  large  one. 
It  ran  on  for  many  months,  and  until  the 
bank  closed.  This  charge  of  the  money  to 
Uitchell  in  that  account  was  acquiesced  in 
by  the  bank  directors.  At  least,  there  never 
■ppears  to  have  been  any  complaint  about  it, 
or  any  disaffirmance  of  the  charge.  The 
bank  was  credited  In  its  Interest  account  on 
Its  books  by  these  amounts  as  collected  on 
the  interest  on  this  note.  Although  Mltch- 
ril'B  account  was  overdraws  on  the  day  the 
rharge  was  made,  the  balance  may  have 
been  subsequently  covered.  There  is  no  evl- 
'lence  to  the  contrary.  And  as  money  was 
tepoelted  to  the  account.  It  would  be  applied 
bj  operation  of  law  to  the  older  items  of 
debt;  and  so,  to  show  the  money  was  not 
paid,  it  would  be  necessary  to  prove  that  the 
(ubseqnent  deposits  were  Insufficient  to  cover 
the  balance  due  on  the  account  when  the 
charge  was  made.  This  had  not  been  done, 
and,  from  the  acquiescence  of  the  bank  In 
the  charge,  it  caimot  be  presumed  that  it 
was  not  80  covered.  Grant  County  Deposit 
Bank  v.  Points  (Ky.)  56  S.  W.  662;  1  Morse 
on  Banking,  section  355. 

The  two  credits  In  controversy  were  con- 
ceded In  the  petition,  and  were  not  contro- 
verted in  any  way,  until,  after  the  return- of 
the  case  from  this  court,  the  amended  peti- 
tion was  filed,  on  January  25,  1899,  which 
was  aomethlng  like  seven  or  eight  years  aft- 
er the  credits  were  given.  The  long  delay 
in  setting  up  this  claim  is  potent  evidence  of 
the  acquiescence  of  the  bank,  and  the  court 
should  not  disturb  a  matter  of  this  sort,  after 
such  great  lapse  of  time,  without  the  clearest 
evidence. 

The  circuit  court  on  the  trial  followed  the 
principles  laid  down  by  this  court  on  the 
former  appeal,  and,  on  the  whole  record,  we 
«ee  no  error  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant.  The  Judgment 
complained  of  is  therefore  affirmed. 


LOUISVILIiB  &  N.  R.  CO.  et  al.  v.  S.  D. 

CHESTNUT  &  BRO. 

(Court  of  Appeals  of  Kentucky.      March  4, 

1903.) 

NBGLIOBNCH  OF  CONNHOTINO  CARRIER— UA- 
BIUTT  OP  RBCEIVINQ  CARRIER— BILL  OB" 
I^ADINO  —  CORPORATION  —  SERVICE  OF  PRO- 
CESS—APPEARANCE. 

1.  Where  a  contract  between  a  carrier  receiv- 
ing goods  for  transportation  beyond  its  lines  and 
the  shipper  provides  that  tl)e  agreement  is  be- 
tween the  shipper,  the  carrier,  and  the  connect- 
ing lines,  and  that  no  line  shall  be  liable  for  the 
negligence  of  any  other,  and  that  the  car  in 
wliich  shipment  is  made  may  be  transferred  to 
all  necessary  connecting  lines,  the  receiving  car- 
rier is  not  liable  for  any  negligence  of  other 
carriers. 

2.  Civ.  Code  Prac.  i  61,  subsecs.  3,  4,  pro- 
vide that,  if  defendant  operates  a  railroad, 
summons  may  be  served  on  its  passenger  or 
freight  agent  stationed  at  or  nearest  to  the 
county  seat  of  the  county  where  suit  is  brought. 
Held,  that  the  phrase  "passenger  or  freii^ht 
agent,"  etc.,  refers  to  a  person  in  the  service 
of  defendant,  and  stationed  by  it  at  some  puinc, 
and  hence,  in  an  action  against  the  last  of  sev- 
eral connecting  carriers  by  a  shipper  for  negli- 
gence in  transporting  goods,  service  on  the 
agent  of  the  first  carrier  is  insufflcient 

3.  Where  the  service  of  process  is  insufflcient 
to  give  the  court  jurisdiction,  but  defendant  ap- 
peals to  a  reviewing  court,  it  is,  in  effect,  a  gea-  ■ 
eral  appearance-  in  the  action. 

Appeal  from  circuit  court,  Todd  county. 

"To  be  officially  reported." 

Action  by  8.  D.  Chestnut  &  Bro.  against 
the  Louisville  &  Nashville  Bailroad  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  certain  defendants  appeal.  Re- 
versed. 

Perkins  &  Trimble,  B.  W.  HInes,  and  B. 
D.  Warfleld,  for  appellants.  W.  L.  Reeves 
and  B.  B.  Petrle,  for  appellees. 

HOBSON,  J.  Appellees,  S.  D.  Chestnut  &. 
Bro.,  shipped  a  car  load  of  turkeys  from 
Trenton,  Ky.,  to  Chicago,  111.,  on  December 
11,  1898.  The  car  was  carried  by  the  Louis- 
ville &  Nashville  Railroad  Company  to  Evans- 
ville,  Ind.,  and  there  delivered  to  the  Evans- 
vllle  &  Terre  Haute  Railroad  Company,  which 
took  It  to  Terre  Haute,  and  there  delivered 
It  to  the  Chicago  &  Eastern  Illinois  Railroad. 
Company,  which  transported  It  to  Chicago 
all  right,  but  failed  to  take  it  from  its  yard 
to  the  unloading  track  at  Chicago;  and  while 
the  car  was  so  delayed  it  turned  very  cold, 
and  a  number  of  the  turkeys  were  frozen. 
The  car  reached  Chicago  about  7  o'clock  In 
the  morning,  and  should,  In  the  ordinary 
course  of  business,  have  been  unloaded  in  a 
few  hours;  but,  by  reason  of  the  delay,  the 
unloading  of  it  was  not  finished  until  some 
time  the  next  day.  The  proof  by  the  defend- 
ants tended  to  show  that  the  turkeys  were 
not  In  good  condition,  and  the  loss  on  them 
was  due  in  part  to  this  fact,  and  In  part  to 
the  delay  of  the  consignee  in  unloading  the 
car  after  it  was  placed  on  th^  proper  track. 

T  t.  Sm  Appmranoa.  voL  t.  Cent.  Dig.  ii  41.  tl. 


Digitized  by 


Google 


352 


72  SOUTHWESTSOtN  REPORTER. 


(Ky. 


Tbe  court  peremptorily  instructed  the  Jury 
to  find  for  tbe  defendant  the  EvansTllle  & 
Terre  Haute  Railroad  Company,  and  sub- 
mitted the  case  to  the  jury  as  to  the  Louis- 
Tllle  &  Nashville  Railroad  Company  and  the 
Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. There  was  no  evidence  showing  neg- 
ligence on  the  part  of  the  Iioulsvllle  &  Nash- 
ville Company,  and  therefore  tbe  only  ques- 
tion In  the  case  is  whether  It  Is  liable  under 
the  contract  as  a  through  carrier,  for  the 
negligence  of  Its  connecting  line. 

The  written  contract,  so  far  as  Is  material, 
is  In  these  words: 

"Received  by  the  Louisville  &  Nashville 
Railroad  Company  the  following-described 
live  Steele  to  be  transported  in  accordance  with 
the  terms  and  conditions  of  the  contract  en- 
tered Into  below: 


Consignee,  Destination, 

Description  of  Stock. 

Car  Mo. 

&  D.  Chestnut  *  Bra 
Oftreof 
H.  L.  Brown  *  Son, 
ClilcaKo,  IlL 
Charges  KS.0O 

Poultry 
Beod. 

Taooma 

«a 

"Tariff  rate  on  this  shipment  from  Tren- 
ton to  Evansville  is  |U2.00  per  car. 

"Contract  for  Transportation  of  Live  Stock. 
"Trentcm,  Ky.,  Station,  Dec  11,  1898. 

"This  agreement  made  between  tbe  Louis- 
ville &  Nashville  Railroad  Company  and  Its 
connecting  lines  of  the  first  part  and  S.  D. 
Chestnut  &  Bro.  of  the  second  part  Wlt- 
nesseth.  That,  whereas  the  said  Lioulsvllle  & 
Nashville  Ealhroad  Company  and  Its  connect- 
ing lines  transport  live  stock  only  as  per 
above  tariff;  but  In  consideration  that  the 
said  party  of  tbe  first  part  will  transport  for 
the  said  party  of  the  second  part  one  car  of 
poultry  from  Trenton,  Kentucky,  to  Evans- 
ville, Indiana,  station  at  the  rate  of  thirty 
one  dollars  per  car  and  a  free  passage  to 
the  owner  or  his  agent  on  the  train  with  the 
animals  (if  shipped  in  car  load  quantities), 
the  same  being  a  special  rate  lower  than  the 
regular  rate  mentioned  in  the  said  tariff,  the 
said  party  of  the  second  part  hereby  releases 
said  party  of  the  first  from  all  liability  in 
the  transportation  of  said  animals,  except  as 
hereinafter  agreed  and  agrees  that  such  lia- 
bility shall  be  only  that  of  a  private  carrier 
for  hire;  and  it  is  further  distinctly  under- 
stood by  the  parties  hereto  that  all  liability 
of  said  Louisville  &  Nashville  Railroad  Com- 
pany as  carrier  of  said  animals  shall  cease 
at  its  destined  station  If  on  said  company's 
railroad,  or  if  destined  to  a  point  beyond  said 
company's  railroad,  then  at  said  company's 
station  at  its  terminus,  when  ready  to  be  de- 
livered to  the  owner,  consignee,  or  carrier, 
whose  line  may  constitute  a  part  of  the  route 
to   destination.    •    •    • 

"And  it  is  further  agreed  that  when  neces- 
sary for  said  animals  to  be  transported  over 
<he  line  or  lines  of  any  other  carrier  or  car- 


.  rlers  to  tbe  point  of  destination,  delivery  of 
tbe  said  animals  may  be  made  to  such  other 
carrier  or  carriers  for  transportation,  upon 
such  terms  and  conditions  as  the  carrier  nony 
be  willing  to  accept:  provided  that  the  terms 
and  conditions  of  this  bill  of  lading  shall 
Inure  to  such  carrier  or  carriers,  unless  they 
shall  otherwise  stipulate;  but  In  no  event 
shall  one  carrier  be  liable  for  the  negligence 
of  another." 

Tne  proof  shows  that  appellees  were  char- 
ged $22  for  the  poultry  car  Tacoma,  $31  for 
transporting  It  from  Trenton  to  Evansville. 
and  $54.40  as  the  freight  from  Evansville 
to  Cbkago;  making.  In  all,  $107.40,  which 
was  paid  by  the  consignees  in  Chicago.  It 
is  insisted  for  appellees  that  the  written  con- 
tract is  an  undertaking  by  the  Louisville  & 
Nashville  Railroad  and  Its  connecting  lines 
to  carry  the  car  Tacoma  from  Trenton  to 
Chicago;  that  they  are  all  parties  of  the 
first  part,  who  received  the  car  to  he  carried 
to  its  destination,  and  are  all  bound  alike 
by  the  stipulations  of  the  contract  to  trans- 
port the  car  from  Trenton  to  Evansville.  and 
from  Evansville  to  its  destination.  It  is  also 
urged  that  the  limitations  of  the  contract  are 
not  limitations  on  the  obligation  of  any  of 
the  lines,  but  only  an  attempt  to  limit  their 
liability  by  reason  of  the  obligation;  and  the 
case  of  Ireland  v.  Mobile  &  Ohio  Bailroad 
Company,  105  Ky.  400,  48  8.  W.  188.  453, 
Is  relied  on.  But  It  will  be  observed  that 
while  the  writing  is  a  receipt  by  the  Louis- 
ville &  Nashville  Railroad  Company  for  the 
poultry  car  Tacoma,  consigned  to  Chicago. 
111.,  it  is  stipulated  that  the  party  of  the 
first  part  will  transport  the  car  from  Trenton, 
Ky.,  to  Evansville,  Ind.,  and  that  all  liability 
on  the  part  of  the  Louisville  &  Nashville 
Railroad  Company  for  the  car  shall  cease  at 
its  terminus,  when  ready  to  be  delivered  to 
the  connecting  line;  and  it  is  also  agreed 
that  the  car  may  be  transferred  to  such  con- 
necting lines  as  are  necessary  to  reach  its 
point  of  destination.  Taking  the  contract  as 
a  whole,  we  think  It  means  that  the  Louis- 
ville &  Nashville  Railroad  Company  Is  to 
transport  the  car  to  Its  terminus,  and  there 
deliver  It  to  the  connecting  line,  and  to  be 
no  further  responsible  for  it  The  bill  of  lad- 
ing in  the  Case  of  the  Mobile  &  Ohio  RaU- 
road  Company  read  very  differently.  There 
the  Mobile  &  Ohio  Railroad  Company  was 
the  only  contracting  party,  and  the  court 
reached  the  conclusion  that  the  covenants 
of  the  paper  could  only  refer  to  it  A  bill 
of  lading  on  substantially  tbe  same  form  as 
that  above  quoted  was  before  this  court  in 
L.  &  N.  Railroad  v.  Tarter,  39  S.  W.  696. 
and  It  was  held  that  the  Initial  carrier  was 
not  liable  beyond  its  line.  The  court  said: 
"The  general  rule  is  that  a  carrier  is  not  lia- 
ble beyond  its  own  line,  unless  by  contract 
to  that  effect,  express  or  Implied.  Elliott  on 
Railroads,  sec.  1433;  Bryan  v.  Memphis,  etc.. 
Railroad,  11  Bush,  597.  It  is  held  In  most  of 
the  courts  that  the  mere  acceptance  of  goods 
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directed  to  a  point  off  the  carrier's  line  la 
not  a  BttfiSclent  basis  for  the  implication  of  a 
contract  for  extraterminal  liability;  bnt, 
wbetber  ao  or  not.  It  has  never  been  held 
that  socb  liability  existed  In  the  face  of  a 
contract  to  the  contrary.  This  is  not  a  case 
of  attempted  limitation  of  liability  for  negli- 
gence; hence  the  cases  cited  by  appellee's 
counsel  do  not  apply."  The  same  rule  was 
followed  in  L.  &  N.  Railroad  t.  Cooper,  42 
S.  W.  1134^  on  the  same  form  of  bill  of 
lading.  The  soundness  of  these  rulings  was 
recognized  In  the  Ireland  Case,  where  the 
court  said:  "It  Is  urged  that  the  clause  Is  an 
attempted  limitation  of  the  carrier's  common- 
law  liability,  and  is  therefore  void.  We  do 
not  think  bo.  At  the  common  law,  without 
a  contract  to  the  contrary,  there  was  no  lla- 
biiity  beyond  the  carrier's  own  line."  105 
Ky.  405,  49  S.  W.  188,  453.  This  was  re- 
cently approved  In  P.,  O.,  C.  &  St.  L.  Ball- 
road  Co.  V.  Vlers,  etc.,  68  S.  W.  469.  We 
therefore  conclude  that,  under  the  contract 
referred  to,  the  Louisville  &  Nashville  Kail- 
road  Company  was  not  responsible  beyond 
Its  own  line. 

As  to  the  appellant  the  Chicago  &  Bastem 
Illinois  Railroad  Company  a  different  ques- 
tion Is  presented.  It  had  no  officer  In  the 
state,  and  the  iwocess  for  it  was  served  on 
the  president  of  the  Louisville  &  Nashville 
Railroad  Company,  on  the  idea  that  the  Lou- 
isville &  Nashville  Railroad  Company  was  its 
agent  In  the  state  In  the  making  of  the  con- 
tract sued  on,  and  therefore  the  process 
might  be  properly  served  on  such  agent.  In 
Nashville,  etc..  Railroad  Co.  v.  Carrlco,  95 
Ky.  489,  26  S.  W.  177,  under  a  blU  of  lading 
similar  to  that  before  us,  it  was  held  that  as 
the  contract  was  made  in  Marlon  county  by 
the  Louisville  &  Nashville  Railroad  Compa- 
ny, acting  as  agent  for  the  appellant,  the 
Nashville,  etc..  Railroad  Company,  the  con- 
tract must,  within  the  meaning  of  section 
73  of  the  Civil  Code  of  Practice,  be  regarded 
as  made  there  by  appellant  Itself,  and  as,  by 
that  section,  an  action  against  a  common  car- 
rier upon  a  contract  to  carry  property  may 
be  brought  In  the  county  in  which  the  con- 
tract Is  made,  the  Marion  circuit  court  prop- 
erly had  Jurisdiction  of  the  action.  This 
case  was  followed  in  P.,  C,  O.  &  St.  L.  v. 
Vlers,  etc,  68  8.  W.  409;  but  in  both  these 
cases  the  summons  was  served  on  an  agent 
of  the  defendant  in  this  state.  By  subsec- 
tions 3,  4,  I  51,  of  the  Civil  Code  of  Practice, 
it  is  provided  that  if  the  defendant  operate 
a  railroad  the  summons  "may  be  served  upon 
the  defendant's  passenger  or  freight  agent 
stationed  at  or  nearest  to  county  seat  of  the 
county  in  which  the  action  is  brought."  The 
words  "passenger  or  freight  agent  stationed 
at  or  nearest  to  the  county  seat  of  the  coun- 
ty" must  refer  to  a  person  who  Is  In  the  serv- 
ice of  the  defendant,  and  is  stationed  by  it 
at  some  point  The  LoulsTlUe  &  Nashville 
Railroad  Company,  although  it  may  have 
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acted  as  the  agent  of  the  defendant  In  mak- 
ing the  contract,  is  not  such  an  agent  as  the 
statute  contemplates;  and  therefore  the  serv- 
ice of  process  upon  it  was  invalid,  and  should 
have  been  quashed.  But  on  the  return  of 
the  case  to  the  circuit  court  no  further  pro- 
cess will  be  necessary,  as  the  appeal  enters 
the  defendant's  appearance  to  the  action. 
In  3  Cyc.  510,  the  rule  on  this  subject  is  thus 
stated:  "Taking  an  appeal  or  suing  out  of  a 
writ  of  error  from  an  Inferior  court  to  an 
Intermediate  appellate  court,  which  tries  the 
same  de  novo,  constitutes  a  general  appear- 
ance in  the  Intermediate  court,  and  confers 
Jurisdiction  of  the  person  on  that  court, 
whether  the  court  from  which  the  appeal 
was  taken  had  acquired  Jurisdiction  of  the 
person  or  not.  If  the  appeal  is  to  a  reviewing 
court,  it  Is  a  general  appearance.  In  the  sense 
that  on  reversal  and  remand  to  the  trial 
court  the  defendant  Is  in  court  for  the  pur- 
pose of  further  proceedings  without  any  fur- 
ther steps  to  bring  him  Into  court,  even 
though  the  Judgment  was  reversed  on  the 
ground  that  the  trial  court  had  not  acquired 
Jurisdiction  of  the  person  of  defendant". 
This  rule  was  laid  down  In  the  year  1800  by 
this  court  In  Grace  v.  Taylor,  4  Ky.  430.  It 
was  followed  In  1815  In  Craves  v.  Hughes, 
7  Ky.  84,  and  Wharton  v.  Clay,  7  Ky.  167; 
also  in  1826  In  Hockaday,  etc.,  v.  Common- 
wealth and  Adklns,  20  Ky.  12.  In  a  number 
of  subsequent  cases  the  rule  Is  adhered  to. 
Bradford  v.  Glllasple,  38  Ky.  67}  Chesapeake, 
Ohio  &  Southwest  R.  R.  Co.  v.  Heath's 
Adm'r,  87  Ky.  661,  9  S.  W.  832;  Thompson  v. 
Moore,  15  S.  W.  6,  368;  Llllard  v.  Brannin, 
91  Ky.  611,  16  S.  W.  349. 

After  Its  objection  to  the  process  was  over- 
ruled, the  defendant  filed  answer  to  the  mer- 
its, and  there  was  a  trial,  and  Judgment  on 
the  whole  case.  From  this  Judgment  the 
appeal  before  us  Is  prosecuted.  It  will  there- 
fore be  before  the  court  on  the  merits  when 
the  action  is  returned  to  the  lower  court. 

Judgment  reversed,  and  cause* remanded 
for  further  proceedings  consistent  herewith. 


CHESAPEAKE  &  O.  RY.  CO.  v.  WILDER. 

(Court  of  Appeals  of  Kentucky.      March  4, 
1903.) 

NBOLIOBNCB  —  DANaEROCS    PRBHISBS  —  IN- 
STRUCTIONS —  DEPOTS  —  INJURY  TO  PERSON 
LOADING  GOODS— MINORITY  OK  PLAINTIFF- 
I.OSS  OP  EARNING  POWER. 

1.  Plaintiff  was  injured  by  the  falling  of  » 
door  while  moving  certain  hogsheads  belongin); 
to  his  master  in  the  depot  of  defendant  railroad 
company.  There  was  evidence  that  defendant 
knew  of  the  insecure  condition  of  the  door, 
and  that  plaintiff  was  moving  the  hogsheads  to 
make  room  for  other  freight  of  his  master)  anJ 
not  with  a  view  of  then  loading  them  ou  de- 
fendant's cars.  Held,  that  an  instruction  thnt 
if  the  defendant  knew  the  door  was  unsafe, 
and  plaintiff  was  moving  the  hogsheads  as  n 
part  of  the  work  of  loading  them  on  defendnnt's 
cars  for  shipment,  the  jury  should  find  for 
plaintiff,  unless  he  knew  of  the  unsafe  conditio') 
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of  the  door,  or  was  moTins  the  hogsheads  for 
the  coBvenience  of  his  master  only,  was  proper. 

2.  Where  plaintiff  was  injured  by  an  insecure 
door  ■«vhile  he  was  moving  certain  hogsheads 
in  defendant's  depot,  evidence  that  plaintiff's 
master  at  times  put  hogsheads  in  the  depot  for 
his  own  conTenience  was  admissible  upon  the 
issne  of  whether  plaintift  was  moving  the  hogs- 
heads with  a  view  of  loading  them  on  defend- 
ant's cars  for  shipment,  or  merely  for  the  maa- 
ter's  convenience. 

3.  In  a  personal  injury  action  by  an  infant, 
where  the  pleadings  raised  no  question  as  to 
plaintiff's  right  to  recover  for  his  loss  of  eara- 
ing  capacity  between  the  time  of  the  injury 
and  the  time  he  became  21  years  of  age,  and  it 
appeared  that  plaintiff  was  20  years  of  age,  and 
it  was  not  shown  that  he  had  a  father  or  moth- 
er, or  for  any  reason  his  time  was  not  his  own, 
an  instruction  not  to  allow  anything  for  his  loss 
of  earning  power  prior  to  his  attaining  his  ma- 
jority was  properly  refused. 

Appeal  from  circuit  court,  Clark  county. 
"Not  to  be  officially  reported." 
Action    by    Gordon  Wilder    against    the 
Chesapeake    &    Ohio    Railway    Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Jno.  T.  Shelby,  for  appellant  J.  M.  Ben- 
ton, for  appellee. 


HOBSON,  J.  Appellant's  depot  bnlldlng 
at  Its  station  Thompson,  In  Clark  county,  is 
situated  close  to  the  tobacco  barn  of  A.  T. 
Duckworth,  in  which  he  prized  tobacco.  It 
was  his  custom  to  make  shipments  whenev- 
er he  got  a  car  load.  As  the  hogsheads  were 
prized,  by  an  agreement  with  appellant's 
agent  he  rolled  them  Into  the  depot,  and.  as 
soon  as  enough  were  there  to  load  a  car, 
they  were  put  on  it.  The  cars  were  ordered 
from  time  to  time  as  they  were  needed. 
About  December  20, 1900,  a  car  was  ordered, 
and  in  the  regular  course  of  business  should 
have  reached  Thompson  about  7  o'clock  the 
next  morning.  Early  that  morning,  before 
the  arrival  of  the  car,  and  in  anticipation  of 
Its  coming,  Duckworth  directed  appellee, 
Gordon  Wilder,  and  another  man,  who  Vere 
working  for  him.  to  go  Into  the  depot,  and 
roll  the  hogsheads  togethei>  so  as  to  make 
room  for  three  more  hogsheads,  then  in  the 
barn,  so  that  they  could  be  rolled  in  and 
be  ready  for  the  loading  of  the  car.  There 
were  a  number  of  hogsheads  in  the  room; 
some  belonging  to  Duckworth,  and  some  to 
others.  It  was  customary  for  shippers  to 
do  this  when  they  wanted  to  get  tobacco 
in.  While  appellee  was  rolling  the  hogs- 
heads, a  heavy  door  fell  upon  him,  breaking 
his  arm,  injuring  his  shoulder,  and  inflicting 
a  serious,  if  not  permanent,  injury.  The 
door  was  a  sliding  door  to  the  depot,  large 
and  heavy.  One  of  the  hinges  had  been  bro- 
ken some  month  or  more,  and  the  other 
lilnge  had  been  broken  a  few  days  before. 
The  door  had  then  simply  been  set  up  in  its 
position,  and  a  tobacco  hogshead  had  been 
rolled  against  it  to  hold  it  in  place.  When 
this  hogshead  was  moved,  the  door  fell,  and 
injured  appellee.     He  did  not  know  that 


the  door  was  broken,  and  bad  no  notice  of 
the  danger  until  it  fell  on  him.  By  the 
course  of  business  Duckworth  was  required 
to  put  Ills  tobacco  on  the  car,  and  be  could 
load  it  on  the  car  either  directly  from  the 
bam,  or  bring  It  into  the  depot,  and  load  it 
from  there  on  the  car.  The  court  instructed 
the  Jury  that  if  the  defendant  or  its  em- 
ployes knew  the  door  to  be  loose  from  its 
fastening,  and  not  in  a  reasonably  safe  con- 
dition, and  he  was  injured  by  reason  of  the 
door's  falling  on  him  while  he  was  engaged 
in  moving  or  arranging  the  hogsheads  pre- 
paratory to  and  as  a  part  of  the  work  of 
loading  the  tobacco  on  the  defendant's  car 
for  shipment,  they  should  find  for  the  plain- 
tiff, unless  he  knew  of  the  unsafe  condition 
of  the  door,  or  could,  by  the  exerdse  of 
proper  care,  have  discovered  It,  or  failed 
to  use  proper  care  in  moving  the  hogsheads; 
but  If,  at  the  time  he  was  Injured,  he  was 
not  moving  or  arranging  the  hogsheads  pre- 
paratory to  loading  the  tobacco  on  the  de- 
fendant's car  for  shipment,  or  was  moving 
them  for  the  convenience  or  l>enefit  of  Duck- 
worth only,  they  should  find  for  the  defend- 
ant. The  Jury  found  for  the  plaintiff  in  the 
sum  of  $1,000,  which  is  not  so  excessive,  un- 
der the  evidence,  as  to  Justify  us  in  disturb- 
ing the  verdict  on  this  ground. 

There  was  evidence  from  which  it  might 
be  inferred  that  the  purpose  in  moving  the 
hogsheads  was  to  get  them  out  of  Duck- 
worth's way  In  the  barn,  and  not  with  a 
view  to  their  shipment  The  Instruction  of 
the  court  was,  therefore,  proper;  but  the 
evidence  on  the  subject  was  such  that  it 
was  a  question  for  the  Jury,  and  was  prop- 
erly left  to  them  by  the  court. 

It  was  Incumbent  upon  the  railroad  com- 
pany to  keep  its  premises  reasonably  safe 
for  the  use  of  persons  properly  thereon  in 
the  business  of  delivering  or  receiving 
freight.  There  Is  no  doubt  under  the  evi- 
dence, of  the  unsafe  condition  of  the  door, 
and  that  the  agent  knew  of  It  The  rule  Is 
thus  stated  In  2  Shearman  &  Redfield  on 
Negligence,  section  704:  "The  occupant  of 
land  Is  bound  to  use  ordinary  care  and  dili- 
gence to  keep  the  premises  in  a  safe  condi- 
tion for  the  access  of  persons  who  come 
thereon  by  his  invitation,  express  or  im- 
plied, for  the  transaction  of  business,  or  for 
any  other  purpose  beneficial  to  him;  or, 
if  his  premises  are  in  any  respect  dangerous, 
he  must  give  such  visitors  sufficient  warn- 
ing of  the  danger  to  enable  them,  by  the 
use  of  ordinary  care,  to  avoid  it  This  rule 
is  specially  applicable  to  an  owner  of  real 
property  who  receives  compensation  for  its 
use— as,  for  example,  in  the  case  of  a  wharf- 
master,  who  receives  payment  for  the  use 
of  his  wharf;  a  railroad  company,  with  re- 
spect to  its  platform  or  other  structures;  or 
the  occupant  of  premises  used  for  public 
entertainment,  and  charging  an  admission 
fee."  To  same  effect,  see  1  Thompson  on 
Negligence,   sees.   9S5-987.     The   fact   that 
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Duckworth  at  times  pnt  tobacco  in  tills  de- 
pot for  his  conyenlence,  or  that  at  times  his 
hands  set  up  hogsheads  there,  was  compe- 
tent evidence  to  go  to  the  Jury  on  the  ques- 
tion as  to  what  was  the  purpose  of  the  work 
done  at  the  time  appellee  was  injured;  but 
on  all  the  evidence  we  do  not  think  the  ver- 
dict of  the  Jury  in  favor  of  appellee  Is 
against  the  weight  of  the  evidence  on  this 
subject,  the  rule  being,  of  course,  conceded, 
as  stated  by  the  court  in  its  Instruction, 
that  the  railroad  company  Is  not  answerable 
to  him  If  he  was  hurt  while  working  there 
simply  for  the  furtherance  of  Duckworth's 
prizing  business,  and  not  In  getting  the  to- 
bacco ready  for  shipment  on  the  car  then 
expected. 

It  is  insisted  that  the  court  sbould  have  in- 
structed the  Jury  not  to  allow  anything  for 
the  loss  of  appellee's  earning  capacity  imtil 
he  was  21  years  of  age.  He  was  20  years  of 
age  at  the  time  he  was  Injured,  and  was 
21  a  few  months  later.  No  question  was 
made  in  the  pleadings  on  this  subject.  It 
does  not  appear  from  the  pleadings  that  be 
bad  a  father  or  mother,  or  that  for  any 
reason  bis  time  was  not  bis  own.  It  would 
seem  from  the  proof  that  he  was  working  for 
himself,  and  that  after  he  was  hurt  he  was 
taken  to  his  mother's.  It  would  also  appear 
from  the  proof  tbat  his  mother  had  some 
transaction  with  the  attorney  who  brought 
the  suit  for  him  in  regard  to  bis  fee,  and  the 
action  is  brought  by  Nannie  Cox,  as  bis  next 
friend.  It  is  said  in  the  brief  tbat  she  is 
bis  mother,  and,  if  so,  under  the  case  of 
C.  &  O.  Railway  Co.  v.  Davis,  60  S.  W.  14, 
the  instruction  asked  was  properly  refused 
by  the  court  He  was  so  nearly  of  age  that, 
nothing  else  appearing,  we  think  it  may  be 
assumed  that  his  mother  was  not  asserting 
her  right  to  control  bis  time;  and  we  are 
unwilling  to  reverse  for  so  slight  a  matter 
as  this,  which  was  not  presented  in  any  way 
In  the  pleadings,  or  called  to  the  attention 
of  tbe  court  by  any  proof  beard  on  the  trial. 

When  Dr.  Combs  was  on  tbe  .stand  as  a 
witness  for  appellee  be  was  asked,  on  cross- 
examination,  in  regard  to  certain  matters, 
with  a  view  to  show  his  interest  in  the 
case.  Appellee  was  then  allowed  on  re-ex- 
amination to  go  into  tbe  particulars  of  tbe 
conversations  referred  to,  the  court  telling 
the  Jury  that  the  matters  were  only  to  be 
considered  by  them  for  the  purpose  of  Illus- 
trating the  interest,  if  any,  the  witness  had 
taken  in  the  case.  If  it  be  conceded  that 
the  evidence  was  Improperly  admitted,  we  are 
unable  to  see  tbat  it  was  prejudicial  to  appel- 
lant, or  that  for  this  cause  a  new  trial  sbould 
be  bad.  Tbe  matters  testified  to  all  took  place 
long  after  tbe  Injury,  and  had  no  relation  to 
tbe  merits  of  tbe  case.  By  the  court's  In- 
stmcttoiis  these  things  were  substantially 
eliminated  from  tbe  consideration  of  the 
Jury,  and  tbe  real  Issue  was  fairly  presented 
to  them. 

Judgment  aflSrmed. 


DIBRIG  V.  SOUTH  COVINGTON  &  0.  ST. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.      Match  4, 
1903.) 

RAILROADS  —  EXPULSION  OF  PASSBNGBR  — 
FALSE  IMPRISONMENT— ARREST  OF  PASSEN- 
OBR— BREACH  OF  CONTRACT— ACTION-COM- 
PLAINT. 

1.  A  complaint  against  a  street  railway  com- 
pany alleged  that,  by  contract  between  the  car- 
rier and  two  certain  towns,  the  carrier  was 
bound  to  transport  passengers  from  a  certain 
city  to  either  of  such  towns  for  one  five-ccat 
fare,  and  that,  plaintiff  having  taken  passage 
on  a  car  of  defendants,  the  conductor  refused  to 
accept  the  five-cent  fare  offered  for  a  continu- 
ous ride  from  the  city  to  one  of  the  towns. 
Held,  that  the  allegation  did  not  amount  to  a 
statement  that  defendant  refused  to  carry  plain- 
tiff. 

2.  In  an  action  against  a  railway  company, 
the  complaint  alleged  that  defendant,  by  an 
agent,  called  the  police  to  arrest  plaintiff,  and 
that  the  police  illegally  placed  plaintiff  undor 
arrest,  and  wrongfully  held  him  as  a  prisoner. 
Held  that,  in  the  absence  of  an  allegation  thnt 
It  was  done  maliciously  and  without  probable 
cause,  the  complaint  stated  no  cause  of  action 
for  false  imprisonment. 

S.  A  complaint  against  a  railway  company  al- 
leged that,  by  contract  between  the  carrier  and 
two  certain  towns,  the  carrier  was  bound  to 
transport  passengers  from  a  certain  city  to  ei- 
ther of  such  towns  for  one  five-cent  fare,  and 
that,  plaintiff  having  taken  passage  on  a  car  of 
defendants,  the  conductor  refused  to  accept  the 
five-cent  fare  offered  for  a  continuous  ride  from 
the  city  to  one  of  the  towns,  and  that  defend- 
ant, by  an  agent,  called  on  the  police  to  arrest 
plaintiff,  and  that  they  Illegally  placed  plaintif 
under  arrest,  and  wrongfully  held  him  as  a 
prisoner.  Held,  that  the  complaint  did  not  state 
a  cause  of  action  for  false  arrest  and  imprison- 
ment. 

4.  If  plaintiff  intended  to  endeavor  to  recover 
for  violation  of  the  contract,  and  also  for  Il- 
legal arrest,  the  complaint  stated  two  separate 
and  distinct  causes  of  action. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Herman  Dlerlg  against  the  South 
Oovlngton  &  Cincinnati  Street  Railway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.    AfBrmed. 

Gelsler  &  Lockbart,  for  appellant  L.  3. 
Crawford,  for  appellee. 

PAYNTER,  J.  The  petition  in  this  case 
reads  as  follows:  "The  plaintiff  says  that 
the  South  Covington  &  Cincinnati  Street  Rail- 
way Company  is  a  corporation  Incorporated 
under  the  laws  of  the  state  of  Kentucky  for 
the  purpose  of  maintaining  and  operating 
street  railways,  and  for  tbe  carrying  of  pas- 
sengers upon  said  street  railways;  having 
the  capacity  to  sue  and  to  be  sued.  Plain- 
tiff says  that  by  contract  made  and  entered 
into  by  and  between  tbe  cities  of  Bellevue 
and  Dayton,  in  the  county  of  Campbell, 
Kentucky,  with  the  defendant  herein,  in  the 
year  1892,  the  defendant,  among  other 
things,  bound  Itself  to  transport  passengers 
on  one  continuous  ride  from  Bellevue  and 
Dayton,  in  Campbell  county,  Kentucky,  to 
Fountain  Square,  in  the  city  of  Cincinnati, 
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Ohio,  and  from  said  Fountain  Square,  or  any 
Intermediate  point,  to  the  cities  of  Belleyue 
and  Dayton,  Kentucky,  for  one  five-cent 
fare,  and  no  more.    Plaintiff  says  that  on 

the  day  of  ,  1001,  he  entered  a 

Bellevue  and  Dayton  car  of  the  defendant  in 
the  city  of  Cincinnati,  Ohio,  as  a  passenger, 
for  the  purpose  of  being  carried  from  said 
city  of  Cincinnati  to  the  city  of  Dayton, 
Campbell  county,  Kentucky.  Plaintiff  says 
that  he  offered  to  pay  to  the  conductor  of 
said  car  five  cents  for  a  continuous  ride  from 
the  said  city  of  Cincinnati  to  the  said  city 
of  Dayton.  Plaintiff  says  that  the  conductor 
refused  to  accept  said  five-cent  fare  offered 
him  by  the  plaintiff  for  said  continuous  ride 
aa  aforesaid,  but  plaintiff  says  that  the  de- 
fendant, in  disregard  and  in  violation  of  Its 
contract  as  herein  stated,  did,  upon  the  ar- 
rival of  the  plaintiff  on  the  car  of  the  said 
defendant  In  Newport,  Kentucky,  by  its 
agent,  to  wit,  an  Inspector  of  tbe  cars  of 
said  defendant  corporation,  call  upon  the 
police  of  the  city  of  Newport,  Kentucky,  to 
arrest  him  (the  plaintiff),  and  that  at  the  in- 
stance and  by  the  procurement  of  the  said 
defendaijt  the  said  police  did  violently  lay 
hands  upon  the  said  plaintiff,  and  did  wrong- 
fully and  Illegally  put  him  under  arrest,  and 
take  him  from  said  car,  and  compel  htm  to 
go  with  them  to  tbe  office  of  the  police  of  the 
city  of  Newport,  where  he  (the  plaintiff)  was 
held  wrongfully  and  Illegally  and  against 
his  will  as  a  prisoner  for  trial,  and  that  at 
said  trial  the  plaintiff  was  dismissed.  Plain- 
tiff says  that  by  said  act  or  acts  of  the  de- 
fendant, and  In  violation  of  its  contract  here- 
inbefore cited,  he  was  caused  by  the  afore- 
said acts  of  the  defendant  great  mental  and 
physical  suffering  and  anguish;  that  he  was 
thereby  greatly  damaged,  and  ought  to  re- 
cover damages  In  the  sum  of  $5,000."  On 
motion,  the  court  below  ruled  that  the  plain- 
tiff had  stated  or  attempted  to  state  two 
causes  of  action,  and  therefore  required  him 
to  paragraph  his  petition,  which  he  accord- 
ingly did.  The  plaintiff  paragraphed  his  pe- 
tition so  that  the  first  paragraph  would  con- 
sist of  the  averments  of  the  petition  which 
preceded  and  included  the  language  in  the 
petition,  to  wit,  "refused  to  accept  said  flve- 
cent  fare  offered  him  by  the  plaintiff  for  said 
continuous  ride  aforesaid."  The  balance  of 
the  petition  after  the  word  "but,"  following 
the  above  quotation,  was  designated  as  tbe 
second  paragraph  of  tbe  petition,  to  which 
the  comi;  sustained  a  demurrer.  The  plain- 
tiff failing  to  plead  further,  the  court  dis- 
missed the  petition. 

Neither  the  petition,  nor  either  of  its  par- 
agraphs, states  a  cause  of  action.  As  to  the 
first  paragraph,  there  is  no  averment  that  the 
appeUee  refused  to  carry  the  appellant  as  a 
passenger  on  a  Bellevue  and  Dayton  car 
from  Cincinnati  to  Dayton,  Ky.  It  is  aver- 
red that  he  tendered  the  conductor  a  five- 
cent  fare  for  the  continuous  ride,  but  the 
conductor  refused  to  receive  same.    From  the 


averments  of  the  petition,  tbe  court  is  un- 
able to  tell  whether  the  conductor  wanteu 
him  to  pay  more  for  the  continuous  ride,  or 
that  he  desired  to  carry  him  free.  In  tbe 
second  paragraph  it  is  averred  that  the  agent 
of  the  appellee  called  upon  the  police  of  the 
city  of  Newport  to  arrest  the  appellant,  and 
that,  upon  his  procurement,  be  was  wrong- 
fully and  illegally  arrested  and  taken  from 
the  car  to  the  office  of  the  police  of  the  city 
of  Newport,  and  there  wrongfully  and  ille- 
gally detained,  and  that  he  was  tried  and 
dismissed.  It  is  not  averred  In  this  para- 
graph of  the  petition  for  what  reason  be  was 
arrested,  or  upon  what  charge.  It  la  not 
averred  that  it  was  done  maliciously  and 
without,  probable  cause.  If  the  second  para- 
graph of  the  petition  stated  a  cause  of  ac- 
tion In  other  respects,  It  failed  to  do  so  be- 
cause there  was  no  averment  that  the  pro- 
curement of  his  arrest  was  done  maliciously 
and  without  probable  cause.  It  is  unneces- 
sary to  cite  authorities  upon  this  question, 
because  the  necessity  of  such  averments  is 
so  universally  recognized  as  being  essentiaL 
If  the  averments  of  the  first  paragraph  were 
added  to  those  of  the  secoud  paragraph,  then 
tbe  second  paragraph  would  not  state  a  cause 
of  action  for  false  arrest  and  in^risonment 
Neither  would  the  addition  of  the  averments 
In  the  second  pnragraph  to  those  of  the  first 
paragraph  constitute  the  essential  averments 
of  a  cause  of  action.  If  the  plaintiff  was 
endeavoring  to  recover  upon  the  grounds 
that  the  company  refused  to  carry  him  from 
Cincinnati  to  Dayton  for  one  fare,  and  put 
him  off  the  car  because  he  did  not  pay  more, 
he  should  have  made  the  necessary  aver- 
ments. If  he  was  endeavoring  to  recover  be- 
cause be  was  wrongfully  arrested  on  some 
charge,  then  be  should  have  made  tbe  neces- 
sary averments  to  enable  him  to  maintain 
an  action.  If  he  was  endeavoring  to  recover 
for  violation  of  a  contract,  and  also  for  il- 
legal arrest,  then  they  were  separate  and 
distinct  causes  of  action. 
The  Judgment  is  affirmed. 


J.  I.  CASE  THRESHING  MACH.  CO.  t. 

LYONS  et  al. 

(Court  of  Appeals  of  Kentucky.      March  4, 

1903.) 

BALES  —  WARRANTY  —  BREACH  —  DRFENSK  — 

NOTICE  TO  VENDOR— SUFFICIENCY    OF 

NOTICE— WAIVER  OF  DEFECT. 

1.  In  an  artiou  for  the  price  of  a  threshing 
machine  and  separator  sold  under  a  writtea 
contract,  with  warranty,  the  defense  was  that 
plaintiff  had  also  sold  an  engine,  as  part  of 
the  same  transaction,  which  had  failed  to  work 
properly.  'Plaintiff's  testimony  tended  to  show 
that  defendant  purchased  it  of  a  third  party. 
The  contract  of  sale  executed  between  plain- 
tiff and  defendant  contained  no  reference  to  in 
engine,  and  a  mortgage  executed  to  plaintiff  tu 
secure  the  notes  descnbed  the  engine  aa  havin; 
been  purchased  from  the  third  party.  Held  to 
show  a  purchase  of  the  eneine  from  the  third 
party,  and  not  from  nlaintiff. 

2.  Where  a  contract  of  sale  of  machinery  p'o- 
vides  that,  if  it  does  not  work  properly,  noii.-e 
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shall  be  giren  to  the  seller,  and  also  to  hla 
a^ot,  a  notice  to  the  agent,  withoat  notice 
to  the  aeller,  is  not  sufficient  to  entitle  the  pur- 
chaser to  rely  on  a  breach  of  warranty. 

3.  The  purchaser  of  property,  who  desires  to 
rescind  for  defects,  must,  within  a  reasonable 
time  after  their  discoTery,  offer  to  restore  the 
property  and  place  the  seller  in  statu  quo,  as 
far  as  practicable. 

4.  Where  threshing  machinery  was  sold  with 
warranty,  and  the  contract  provided  that  no- 
tice of  defects  should  be  at  once  given  to  the 
seller  and  to  its  agent  at  a  certain  point,  and 
the  purchaser  discovered  defects  almost  imme- 
diately, but  kept  the  machinery  through  an  en- 
tire wheat-threshing  season  without  any  notice 
to  the  seller,  and  finally  left  the  machmery  in 
an  open  field,  subject  to  the  elements,  and 
made  uo  offer  to  return  any  of  the  property, 
in  an  action  for  the  {»rice  the  purchaser  could 
not  defend  on  the  ground  of  breach  of  war- 
rmnty. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

Action  by  the  J.  I.  Case  Threshing  Machine 
Company  against  A.  Lyons  and  others. 
From  a  Judgment  for  defendants,  plalntlll 
appeals.    Reversed. 

Johnson  &  Wickliffe,  for  appellant  B.  B. 
Drake,  for  appellees. 


BABIvER,  J.  In  the  year  1881  the  appel- 
lees, ■who  lived  In  Logan  county,  Ky.,  enters 
ed  Into  negotiations  for  the  purchase  of  a 
"threshing  outfit"  with  J.  S.  Depoyster  and 
O.  B.  Matlock,  who  were  agents  of  the  ap- 
pellant for  the  purpose  of  selling  its  thresh- 
ing machines  In  that  part  of  the  state  of 
Kentucky  wherein  appellees  resided.  These 
negotlatlonB  culminated  In  the  sale  by  ap- 
pellant to  appellees  of  one  J.  I.  Case  Thresh- 
ing Machine  Company's  24x42  separator  (No. 
33,295)  and  one  Case  wind-straw  stacker  (No. 
3,80S).  This  machinery  was  sold  by  appel- 
lant under  a  contract  In  writing,  which  sets 
forth  at  great  length  the  terms  and  conditions 
of  the  sale.  It  also  contains  the  warranty 
of  appellant  as  to  the  machinery  sold  by  It 
to  appellees.  For  the  purchase  price  of  the 
machinery  so  sold,  appellees  executed  and 
delivered  their  three  promissory  notes,  for 
the  aggregate  sum  of  $580.  The  first  was  for 
$150,  due  September  1,  1901;  the  second  was 
for  $215,  due  September  1,  1902;  and  the 
third  for  $216,  due  September  1,  1903;  the 
payment  of  all  being  secured  by  first  mort- 
gage on  the  machinery  sold,  and  also  on  one 
10  horse  power  Aultman  engine,  the  property 
of  appellees.  It  appears  that,  at  the  time  of 
these  negotiations  with  appellant's  agents, 
appellees  were  desirous  of  going  Into  the 
business  of  threshing  grain  for  profit;  and, 
to  do  this.  It  was  necessary  that  they  pur- 
chase an  engine  to  run  the  thresher.  In  the 
negotiations  between  them  and  O.  B.  Mat- 
lock, appellant's  agent,  they  stated  to  him 
that  tbey  were  contemplating  the  purchase 
of  a  secondhand  engine,  and  that  they  could 
purchase  a  suitable  one  In  connection  with 
another,  and  rival,  threshing  machine,  where- 
upon Matlock  stated  to  them  that  be  knew 


of  a  secondhand  engine  which  be  tbought 
would  in  every  way  suit  their  purpose;  that 
this  engine  belonged  to  one  J.  W.  Hays,  of 
Bowling  Green,  Ky.  Matlock,  in  company 
with  appellees  A.  Lyons  and  J.  B.  Logan 
visited  Bowling  Green,  Inspected  the  engine, 
and  negotiated  for  Its  purchase  for  the  sum 
of  $200  In  cash  and  a  note  for  $100,  due 
September  1,  1901.  The  contract  of  purchase 
is  as  follows:  "Bowling  Green,  Ky.,  Feb. 
19,  1901.  The  following  repairing  to  be  done 
on  the  J.  W.  Hays'  C.  Aultman  engine  now 
the  property  of  J.  W.  Hays  and  when  repair- 
ed to  become  the  property  of  A.  Lyons,  J. 
B.  Logan  and  L.  6.  Baugh  when  they  pay 
cash  on  delivery  $200,  note  for  $100  due 
Sept  1st,  1901;  engine  to  be  Inspected  in 
Bowling  Green,  Ky.,  and  if  found  to  comply 
with  the  following  repairing  to  be  received 
by  said  parties:  Right-hand  drive  wheel  pla- 
ced In  order.  Replace  the  fly  If  the  one  Mr. 
J.  W.  Hays  has  can  be  made  to  fit;  if  not 
*  repair  the  one  on  the  engine,  new  leak  in  the 
boiler  under  crank  shaft  on  right-hand  side 
of  engine  stopped,  new  smokestack  cock 
on  cylinder  repahred,  damper  fixed,  repair 
platform;  stop  holes  in  heater  except  one, 
place  drain  cocks  In  this  one,  fit  wrist  pin, 
brass  boxing,  also  brass  box  on  connecting 
rod,  and  adjust  governors,  and  furnish  new 
link  for  guide  chain.  [Signed]  A.  Lyons. 
J.  B.  Logan."  The  engine  was  shipped  from 
Bowling  Green  to  appellees  by  J.  W.  Hays, 
the  owner,  and  the  threshing  machine  and 
stacker  were  duly  shipped  to  them  by  appel- 
lant, and  the  entire  threshing  outfit  was  in 
their  possession  prior  to  the  beginning  of  the 
wheat  season  of  1901.  In  January,  1002, 
the  first  of  the  notes  executed  and  delivered 
by  appellees  for  the  purchase  price  of  the 
threshing  machine  and  stacker  having  ma- 
tured, and  not  being  paid,  the  appellant  iif- 
stltuted  an  action  in  the  Logan  circuit  court 
for  judgment  for  the  principal  and  interest 
of  the  note  in  question,  and  also  electing  to 
declare  the  other  two  notes  due  and  payable, 
under  a  provision  in  the  mortgage,  securing 
the  payment  of  the  notes,  authorizing  such 
election  and  declaration.  Appellees  filed  an 
answer  In  which  tbey,  in  substance,  claimed 
that  the  purchase  by  them  of  the  thresher, 
stacker,  and  engine  was  one  transaction,  for 
which  they  were  to  pay  $880;  that  they  stat- 
ed to  the  agents  of  appellant  at  the  time  of 
the  contract  that  they  desired  to  purchase 
one  complete  threshing  outfit  from  one  part}-, 
and  that  they  would  not  purchase  this  thresh- 
er and  stacker  unless  they  could  purchase 
from  appellant  also,  a  secondhand  traction 
engine;  that  thereupon  the  agents  of  appel- 
lant agreed  to  procure  such  an  engine  for 
them,  and  agreed  that  It  should  be  embraced 
in  the  contract  for  the  sale  of  the  thresher 
and  stacker,  and  included  in  the  warranty 
to  be  made  by  appellant  concerning  the  new 
machinery;  that  appellant's  agents,  Depoy- 
ster and  Matlock,  agreed  to  procure  such  an 
engine,  and  sell  them  the  threshing  outfit  in- 
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eluding  the  engine,  as  a  whole;  that,  in  pur- 
suance of  said  contract,  appellant's  agents 
procured  the  engine  from  J.  W.  Hays,  of 
Bowling  Green,  and  delivered  it  to  appellees, 
together  with  iiie  thresher  and  stacker;  that 
said  agents  fraudulently  failed  to  Include  the 
engine  in  question  in  the  bill  of  sale  from 
appellant  to  them,  in  violation  of  their  con- 
tract that  the  same  should  be  done;  that 
the  engine  sold  and  delivered  to  them  was 
entirely  worthless,  and  appellees  were  unable 
to  make  it  operate  the  thresher  and  stacker; 
and  that  by  reason  of  its  worthlessness  the 
whole  outfit  purchased  by  them  of  appellant 
was  useless;  and  they  prayed  for  a  rescission 
of  their  contract  with  appellant,  and  a  Judg- 
ment against  it  for  the  sum  of  $200  paid  in 
cash,  and  the  cancellation  of  all  the  notes 
executed  by  them,  together  with  the  mortgage 
securing  their  payment  The  reply  of  appel- 
lant put  in  issue  the  material  allegations 
of  the  answer,  and  the  issues  were  properly 
made  up. 

The  first  question  which  meets  us  in  the 
discussion  of  this  case  Is  whether  appellees 
purchased  the  engine  from  appellant  or  from 
J.  W.  Hays.  It  is  not  contended  that  the 
thresher  and  stacker  in  any  way  failed  to 
come  up  to  the  warranty  contained  In  the 
contract  of  sale  between  appellant  and  appel- 
lees. The  defects  complained  of  existed  only 
in  the  engine,  and  appellees'  defense  to  ap- 
pellant's cause  of  action  is  based  entirely 
upon  their  claim  that  the  engine  was  pur- 
chased of  appellant,  through  its  agent  O.  EL 
Matlock,  and  that  by  reason  of  the  defects 
of  the  engine  the  threshing  outfit,  as  a  whole, 
was  useless  to  them.  It  Is  not  denied  by  ap- 
pellees that  at  least  two  of  them  went  with 
Matlock  to  Bowling  Green,  and  Inspected  the 
engine  in  question;  that  the  terms  of  pur- 
chase, and  the  repairs  to  be  done  upon  the 
engine  so  as  to  make  It  serviceable,  were 
agreed  on  between  them  and  Hays,  the  own- 
er. The  contract  of  sale  for  the  engine  was 
reduced  to  writing  and  signed  by  two  of  the 
appellees.  An  Inspection  of  this  contract 
shows  that  it  was  made  with  Hays  by  ap- 
pellees; that  it  stipulated  that  the  engine 
then  belonged  to  J.  W.  Hays,  and  that,  when 
repaired  as  set  forth  in  the  contract,  it  was 
to  become  the  property  of  A.  Lyons,  J.  B. 
Logan,  and  L.  6.  Baugh,  when  they  paid, 
cash  on  delivery,  $200,  and  note  of  $100  due 
September  1,  1901;  the  engine  to  be  inspect- 
ed In  Bowling  Green,  Ky.,  and,  if  found  to 
comply  vetth  the  stipulation  in  regard  to  re- 
pairs, to  be  received  by  appellees.  The  in- 
spection of  the  engine  did  not  take  place  in 
Bowling  Green,  but  by  request  of  appellees  it 
was  shipped  to  them  at  Dunmor,  where  they 
received  It.  This  contract  of  sale,  signed  by 
the  parties  thereto,  shows  that  it  contained 
no  such  warranty  as  Is  now  claimed  by  the 
appellees.  It  shows  conclusively  that  appel- 
lees dealt  with  Hays  in  the  purchase,  and  not 
with  appellant.  The  mortgage  which  appel- 
lees executed  to  appellant  securing  the  notes 


for  the  purchase  price  of  the  thresher  and 
stacker,  In  d«BcrIblng  the  property  subject  to 
the  mortgage,  contains  the  following  descrip- 
tion of  the  engine  in  question:  "And  one  10 
H.  P.  0.  Aultman  (Star  engine)  #4202,  It  be- 
ing the  engine  purchased  by  A.  Lyons  et  al  of 
J.  W.  Hays,  Bowling  Green,  Ky."  This  mort- 
gage was  signed  and  formally  acknowledged 
by  appellees  before  the  county  clerk  of 
Muhlenberg  county,  and  was  by  him  record- 
ed. The  bill  of  sale  from  appellant  to  appel- 
lees, which  warrants  the  thresher  and  stack- 
er, was  in  writing,  and  made  out  in  dupli- 
cate, a  copy  of  which  was  delivered  to  ap- 
pellees. This  bill  of  sale  shows  conclusively 
that  the  warranty  of  appellant  was  only  as 
to  the  thresher  and  stacker,  and  that  it  con- 
tains no  warranty  of  the  engine.  This  pa- 
per was  In  the  possession  of  appellees  all  of 
the  time  from  the  delivery  of  the  machinery 
until  the  Institution  of  this  action,  and  is 
signed  by  all  of  them.  It  contains,  among 
other  things,  this  provision:  "Agents  have 
no  authority  to  waive,  alter  or  enlarge  this 
contract  or  to  make  any  new  or  substituted 
or  difCerent  contract  or  warranty."  The  oral 
evidence  upon  the  disputed  points  la  con- 
flicting and  irreconcilable.  Depoyster  and 
Matlock,  the  agents  of  appellant  flatly  con- 
tradict appellees  as  to  the  purchase  of  the 
engine  from  appellant,  and  they  disclaim  any 
authority  to  have  made  the  purcliase  of  the 
secondhand  engine  for  the  appellant  or  to 
give  any  warranty  in  reference  thereto,  and 
there  is  no  evidence  in  this  record  to  estab- 
lish any  such  authority  in  them.  On  the 
other  hand,  the  appellees  all  depose  in  such 
a  manner  as  to  fully  uphold  the  allegations 
of  their  pleadings.  But  it  seems  to  us  that 
all  the  written  evidence  bearing  upon  the 
question  of  the  purchase  of  the  engine  indis- 
putably shows  that  It  was  purchased  of  J. 
W.  Hays,  and  not  from  appellant 

Assuming,  for  the  sake  of  argument  that 
appellees*  contention  in  regard  to  the  engine 
having  been  sold  by  appellant,  and  the  agree- 
ment to  Include  it  In  the  warranty  contained 
In  the  bill  of  sale  for  the  thresher  and  stack- 
er, to  be  established,  still  their  claim  for  re- 
scission cannot  l>e  maintained.  The  warran- 
ty contained  in  the  bill  of  sale  is  as  follows: 
"It  [the  machinery]  Is  warranted  to  be  made 
of  good  material,  and  durable  with  good  care, 
to  do  as  good  work  as  any  made  In  the  United 
States  if  properly  operated  by  competent  per- 
sons, and  the  printed  rules  and  directions  of 
the  manufacturers  Intelligently  followed.  If 
purchasers,  by  so  doing,  after  trial  of  ten  days, 
are  unable  to  make  the  same  operate  well, 
written  notice  shall  at  once  be  given  to  J.  I. 
Case  Threshing  Machine  Co.,  at  Radne,  Wis., 
and  also  the  agent  from  whom  purchased,  stat- 
ing wherein  It  falls  to  fulflll  the  warranty,  and 
reasonable  time  shall  be  given  to  said  company 
to  send  a  competent  person  to  remedy  the 
difficulty,  the  purchaser  renderhig  the  neces- 
sary and  friendly  assistance;  said  company 
reserving  the  right  to  replace  any  defectlvt 
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part  or  parts,  and  If  then  the  machinery  can- 
not be  made  to  fulfill  the  warranty,  the  part 
that  falls  Is  to  be  returned  by  the  purchaser 
free  of  charge  to  the  place  where  received, 
and  another  substituted  therefor,  that  shall 
fill  the  warranty,  or  the  notes  and  money  for 
such  part  Immediately  returned,  and  no  fur- 
ther claim  made  on  the  company.  Failure 
so  to  make  such  trial  or  to  give  such  notices, 
in  any  respect,  shall  be  conclusive  evidence 
of  due  fulfillment  of  warranty  on  the  part  of 
said  company  and  that  the  machinery  is  sat- 
isfactory to  the  purchasers,  and  any  assist- 
ance rendered  by  the  company.  Its  agents  or 
■etrantB  in  operating  or  in  remedying  any 
actual  or  alleged  defect,  either  before  or 
after  the  ten  days  trial,  shall  in  no  case  be 
deemed  any  waiver  of,  or  excuse  for  any  fail- 
ure of  the  purchaser  to  fully  keep  and  per- 
form the  conditions  of  this  warranty."  It  is 
admitted  by  the  appellees  that  they  did  not 
give  the  notice  mentioned  in  the  foregoing 
contract  to  the  J.  I.  Case  Threshing  Machine 
Company,  at  Badne,  Wis.  They  do  claim 
to  liave  made  complaint  to  the  agent  Depoy- 
ster,  but  this  can  in  no  wise  excuse  them 
from  their  obligation  to  also  give  notice  to 
appelant  at  Racine,  Wis.  This  very  ques- 
tion arose  in  the  case  of  Frlck  Co.  v.  Morgan 
&  Co.,  etc  (Ky.)  60  S.  W.  1072.  In  that  case, 
in  speaking  of  a  warranty  on  a  threshing  ma- 
cbine  similar  to  the  one  in  the  case  at  bar, 
the  court  said:  "The  warranty  in  this  case 
Is  matwlally  dUterent  from  that  recited  in 
the  case  of  The  keystone  Mfg.  Co.  v.  Teager 
(Ky.)  55  S.  W.  682.  In  that  case  the  contract 
required  that  the  vendee  should  give  notice 
either  to  the  company  or  to  the  agent  of  any 
defect  in  the  machine,  in  two  days.  In  this 
it  requires  the  notice  to  be  given  both  to  the 
agent  and  to  the  company.  And  the  law  is 
•well  settled  that,  where  the  purchaser  of 
the  machine  agreed  that  if  It  proved  defect- 
ive he  would  give  notice  thereof  to  the  ven- 
dor, he  was  not  entitled  either  to  return  the 
machine  because  of  a  defect  of  which  he  did 
not  give  notice,  nor  resist  the  payment  of 
the  purchase  price  because  of  such  defect." 
Citing  Osborne  v.  Traylor,  8  Ky.  Law  Rep. 
359;  American  &  English  Encyl.  of  Law, 
vol.  28.  page  112;  Benjamin  on  Sales,  sec- 
tion 703.  The  rule  la  well  settled  that  the 
vendee  of  property,  who  desires  a  rescission 
of  the  contract  of  sale  for  defects,  or  the 
failure  of  the  property  to  come  up  to  the 
terms  of  sale,  must  within  a  reasonable 
time  after  discovery  of  the  defects  or  failure, 
offer  to  restore  the  property,  and  place  the 
vendor  in  statu  quo  In  regard  thereto,  as  far 
as  practicable.  In  the  case  of  Bailey,  etc., 
T.  Nichols,  Sheppard  &  Co..  8  Ky.  Law  Rep. 
64,  it  Is  said:  '*Tbe  purchaser  of  a  traction 
engine  la  not  entitled  to  a  rescission  of  the 
contract  of  sale  because  of  a  breach  of  war^ 
ranty;  having  failed  to  return  or  offer  to  re- 
tnrD  the  engine  within  a  reasonable  time 
aftw  be  ascertained  that  it  would  not  per- 
tonn  tbe  work  It  was  warranted  to  perform. 


and  having  continued  its  use  after  be  ascer- 
tained that  fact"  In  the  case  of  Colyer  v. 
Thompson  &  Johnson,  2  T.  B.  Mon.  18,  the 
court  said:  "Nor  will  a  court  of  equity  in 
every  case  set  aside  a  contract  on  the  ground 
of  fraud.  Where  the  injured  party,  within 
a  reasonable  time  after  he  has  discovered 
the  fraud,  makes  his  election  to  disafiOrm 
the  contract  and  offers  to  restore  the  prop- 
erty, a  court  of  equity  will,  at  bis  instance, 
interpose  and  set  it  aside.  But  If  after  dis- 
covering the  fraud  be  still  retains  tbe  prop- 
erty, and  uses  It  as  his  own,  and  makes  no 
offer  to  restore  it  or  does  not  otherwise 
evince  a  determination  to  avoid  the  contract 
a  court  of  equity  will  not  set  it  aside,  but 
permit  him  to  seek  redress  Id  an  action  at 
law.  Hardwlck  v.  Forbes'  Administrator,  1 
Bibb,  212;  Robinson  v.  Gllbreth,  4  Bibb, 
183."  In  tbe  case  at  bar  the  appellees  re- 
ceived the  engine,  together  with  the  thresher 
and  stacker,  and,  according  to  their  own 
statement  discovered  almost  immediately  the 
defects  of  the  engine.  They  state  that  they 
were  unable  to  make  it  work  at  all,  and  yet 
with  this  knowledge,  they  kept  the  property 
through  the  whole  wheat-threshing  season, 
without  any  notice  to  appellant  at  Racine, 
Wis.,  and  finally  left  the  thresher  and  stack- 
er out  in  an  open  field.  Subject  to  be  ruined 
by  tbe  weather.  So  far  as  this  record  shows, 
they  made  no  tender  back  of  either  the  en. 
glne  or  thresher  or  stacker  during  the  whole 
season.  Under  these  circumstances,  it  seems 
to  us  inequitable  to  allow  them  a  rescission 
of  the  contract,  even  if  it  had  been  of  a  tenor 
comporting  with  their  claim;  but  we  are 
satisfied  from  the  evidence  tliat  the  purchase 
of  the  engine  was  made  from  J.  W.  Hays, 
and  not  from  appellant 

Wherefore  the  case  is  reversed,  vrith  direc- 
tions to  enter  a  Judgment  in  favor  of  appel- 
lant for  Its  debt,  as  shown  in  the  pleadings, 
and  for  other  proceedings  consistent  with 
this  opinion. 


COMMONWEALTH  v,  CHESAPEAKE  &  O. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.     March  5, 
1903.) 

RAILROAD    UBASB-FAILURB   TO  RBCORD-IN- 
DICTMENT. 

1.  Under  Ky.  St  f  791,  requiring  every  per- 
son operating  a  railroad  under  a  lease  to  have 
it  recorded  with  the  Secretary  of  State,  and  in 
the  couuty  clerk's  ofiBce  of  every  county  in 
which  the  road  lies,  and  section  793,  makinit 
violation  thereof  an  offense,  an  indictment,  the 
descriptive  part  of  which  states  facts  showing 
jurisdiction  in  the  circuit  court  of  B.  county, 
and  the  accusatory  part  of  which  is  the  of- 
fense of  "operating  a  railway  iu  Kentucky  un< 
der  a  lease,  without  having  the  same  recordod 
in  the  ofBce  of  tbe  Secretary  of  State  and  in  the 
county  clerk's  office  of  B.  county,"  is  snfflcieut. 

Appeal  from  circuit  court  Bracken  county. 
"Not  to  be  officially  reported." 
Demurrer  to   an   indictment   against  tbe 
Chesapeake  &  Ohio  Railway  Company  was 
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sustained,  and  the  commonwealth  appeals. 
Keveraed. 

GUfton  J.  Pratt,  M.  R.  Todd,  and  Ed  Daum, 
for  the  Commonwealth.  W.  H.  Wadsworth, 
for  appellee. 

O'RKAR,  J.  The  appellee  was  indicted  by 
the  grand  Jury  of  Bracken  county  for  the  of- 
fense of  operating  a  railway  in  this  state 
under  a  lease,  without  recording  the  lease 
in  the  proper  offices.  The  descrlptlye  part 
of  the  Indictment  is  admittedly  ample.  In 
the  accusatory  part  this  language  is  used: 
"The  offense  of  operating  a  railway  in  Ken- 
tucky under  a  lease  without  having  the  same 
recorded  in  the  office  of  the  Secretary  of 
State  and  in  the  county  clerk's  office  of 
Bracken  county."  The  Indictment  was  found 
under  sections  701  and  793,  Ky.  St,  which 
are: 

"Sec.  791.  Every  person  now  operating,  or 
that  may  hereafter  operate,  a  railroad  in  this 
state  under  a  contract  or  lease,  shall  have 
the  same  recorded  in  the  office  of  the  Secre- 
tary of  State  and  in  the  county  clerk's  office 
of  every  county  in  which  said  road,  or  any 
part  thereof,  lies,  within  thirty  days  after 
the  contract  or  lease  is  executed;  or,  if  here- 
tofore made,  within  thirty  days  after  this  law 
goes  into  effect" 

"Sec.  793.  Any  company  falling  to  comply 
with  or  violating  or  permitting  any  of  its 
employes  or  agents  to  violate  any  of  the 
provisions  of  sections  772,  773,  774,  77B,  777, 
778,  780,  781,  782,  786,  787  and  791  of  this  ar- 
ticle, shall,  in  addition  to  subjecting  itself  to 
any  damages  that  may  be  caused  by  such  fail- 
ure or  violation,  be  guilty  of  a  misdemeanor, 
and  be  fined  for  each  failure  or  violation  not 
less  than  one  hundred  nor  more  than  five 
hundred  dollars,  to  be  recovered  by  indict- 
ment in  the  circuit  court  of  any  county 
through  which  the  company  in  default  op- 
erates a  line  of  road,  or  in  the  Franklin  cir- 
cuit court." 

A  demiurer  was  sustained  to  the  indict- 
ment because  it  was  held  to  be  not  a  suffi- 
cient compliance  with  subsection  2  of  section 
124  of  the  Criminal  Code  of  Practice,  that 
the  indictment  must  be  certain  as  regards 
the  offense  charged.  This  offense  is  created 
by  the  statute,  and  has  no  distinguishing 
name.  While  it  is  true  that  both  the  offense 
charged  and  its  particular  circumstances 
must  be  directly  and  certainly  stated  in  the 
indictment  It  is  not  required  that  the  same 
thing  must  be  repeated  In  full  in  both  parts 
of  the  Indictment  The  law  does  not  require 
a  vain  thing.  Inasmuch  as  the  same  combi- 
nation of  acts  may  constitute  two  or  more 
punishable  offenses,  It  is  proper  that  the 
commonwealth  should  be  required  to  clearly 
announce  the  name  of  the  offense;  that  is, 
the  charge,  upon  which  the  accused  will  be 
arraigned.  But  in  a  case  such  as  is  at  bar, 
if  the  charge  is  so  certainly  stated  that  the 
accused  may  be  fairly  apprised  of  its  nature. 


It  will  be  held  saffldent  In  this  case  the 
charge  may  be  said  to  be  the  act  of  operat- 
ing a  railroad  in  tills  state  nnder  a  lease, 
without  having  recorded  it  In  the  proper 
offices.  Then  the  acts  constitnting  that  of- 
fense—the descriptive  part  of  the  indictment 
—must  be  directly  and  clearly  set  forth.  The 
accusatory  part  of  the  indictment  need  not 
and  generally  does  not,  set  out  Jurisdictional 
facts.  It  is  true  that  appellant  was  not 
guilty  of  an  offense,  under  this  statute,  for 
operating  a  railroad  under  a  lease  in  this 
state,  although  It  failed  to  record  the  lease 
in  Bracken  county,  unless  It  cqperated  the 
road  in  Bracken  county.  Its  offense  was  not 
for  operating  the  road  in  Bracken  county, 
nor  for  operating  a  road  in  Bracken  county 
or  in  this  state  undor  a  lease,  but  was  for 
failing  to  record  the  lease.  The  descriptive 
part  of  the  indictment  stated  the  facts  show- 
ing Jurisdiction  in  the  Bracken  circuit  court 
under  section  708.  Com.  v.  C.  A  O.  Ry.  Co., 
101  Ky.  160,  40  S.  W.  250.  We  are  of  opin- 
ion that  the  indictment  was  sufficiently  ex- 
plicit and  that  the  court  erred  in  sustaining 
the  demurrer. 

Judgment  revoked,  and  cause  remanded 
for  further  proceedings  not  inconsistent  here- 
with. 


COMMONWEALTH  v.  CHESAPEAKE  A  O. 

BY.  CO. 

(Court  of  Appeals  of  Kentucky.     March  5, 

1003.) 

CARRIBRa—DIBCRIMmATION— INDICTMENT. 

1.  Under  Const  S  215,  providing  that  all  rail- 
road companies  shall  haul  freight  of  the  same 
class  for  all  persons  from  and  to  the  same 
points,  and  on  the  same  conditions,  in  the  same 
manner  and  for  the  same  charges,  an  indict- 
ment for  discriminating  in  charges  must  allege 
that  the  services  to  the  different  persons  were 
on  the  same  conditions. 

Appeal  from  circuit  court,  Johnson  coim- 
ty. 

"Not  to  be  officially  reported." 

Demurrer  to  an  indictment  against  the 
Chesapeake  &  Ohio  Railway  Company  was 
sustained,  and  the  commonwealth  appeals. 
Affirmed. 

CUfton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commouwealth.  Wadsworth  &  Cochran,  for 
appellee. 

O'REAR,  J.  Appellee  was  indicted  for  an 
alleged  violation  of  section  215,  Const  Ky., 
which  section  reads  thus:  "AH  railway,  trans- 
fer, belt  lines  or  railway  bridge  companies, 
shall  receive,  load,  unload,  transport  haul, 
deliver  and  handle  freight  of  the  same  class 
for  all  persons,  associatians  or  corporations 
from  and  to  the  same  points  and  upon  the 
same  conditions,  in  the  same  maimer  and  for 
the  same  charges,  and  for  the  same  method 
of  payment."  The  indictment  thus  describes 
the  acts  which  it  is  charged  constitute  a  vio- 
lation of  this  section:  "The  said  defendant 
Chesapeake  &  Ohio  Railway  Company,  on  the 
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Ist  day  of  October,  1898,  in  tbe  county  and 
drcnit  aforesaid,  did  unlatvfuUy,  wlUfully 
and  knowingly  charge,  collect  and  receive 
from  Hiram  Roberta  21  cents  per  100  pounds 
for  hauling  eggs  for  him  from  White  House, 
Johnson  county,  Kentucky,  to  Catlettsburg, 
Boyd  county,  Kentucky,  while  at  same  time 
defendant  charged,  collected  and  received 
from  Isaac  Ward  VA  cents  per  one  hundred 
pounds  for  hauling  eggs  for  him  from  said 
White  House,  Kentucky,  to  said  Catlettsburg, 
Kentucky.  Said  freight  hauled  by  defend- 
ant for  said  Roberts  and  Ward  was  of  same 
dasB,  and  hauled  from  and  to  same  points 
by  defendant  as  a  common  carrier  aforesaid; 
against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky."  The  circuit  court  sus- 
tained a  demurrer  to  the  indictment,  and  dis- 
missed It  It  will  be  observed  that  it  is  not 
charged,  nor  is  it  anywheise  intimated,  in  the 
Indictment,  that  the  service  rendered  to  Ward 
and  Roberts  by  the  carrier,  and  for  which  it 
charged  a  dlscrimlnatlye  rate,  was  made  "up- 
on the  same  conditions."  The  section  of  the 
Constitution  recognizes  the  propriety,  and 
therefore  admits  the  right,  of  the  carrier  to 
charge  more  for  one  service  than  for  another 
similar  service,  if  the  conditions  under  which 
the  service  Is  rendered  are  not  the  same. 
This  question  was  fully  considered  by  the 
court  In  an  elaborate  opinion  by  Chief  Jus- 
tice Hazelrlgg,  in  L.  &  N.  B.  R.  Co.  v.  Com., 
57  S.  W.  508. 

The  Indictment  was  fatally  defective,  and 
the  Judgment  must  be  affirmed. 


COMMONWEAIiTH  v.  CHESAPEAKE  ft  O. 

BY.  CO. 
<Coiirt  of  Appeals  of  Kentucky.     Mardi  5, 

1903.) 
CAHRIBRS— DISCRIMINATION— INDICT  MBNT. 
1.  An   indictment  against  a   carrier  for   dis- 
crimination in  violation  of  Const.  §  215,  must 
allege  the  hauling  was  under  the  same  condi- 
tions. 

Appeal  from  circuit  court,  Johnson  county. 

"Not  to  be  officially  reported." 

Demurrer  to  an  Indictment  against  the 
Chesapeake  &  Ohio  Railway  Company  was 
sustained,  and  the  commonwealth  appeals. 
Affirmed. 

Clifton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commonwealth.  Wadswortb  &  Cochran,  for 
appellee. 

O'REAB,  J.  This  case  Involves  the  suffi- 
ciency of  an  Indictment  against  appellee  as 
a  common  carrier  for  unlawful  discrimina- 
tion under  section  215  of  the  State  Consti- 
tution. It  is  charged  that  appellee  charged 
one  shipper  (Preston)  T^  cents  per  100 
pounds  for  hauling  dry  goods  from  Catletts- 
burg, Ky.,  to  White  House,  Ky.,  and  another 
shipper  (Meek)  24  cents  per  100  pounds  for 
banllug  dry  goods  for  him  between  the  same 
points;  the  freight  being  of  the  same  class. 
The  indictment  falls  to  aver  that  the  hauling 


was  done  under  "the  same  conditions,"  and 
therefore,  under  the  authority  of  L.  &  N. 
B.  R.  Co.  V.  Com.  (Ky.)  67  S.  W.  508,  and  of 
the  opinion  of  the  court  In  another  case  be- 
tween the  commonwealth  and  this  appellee, 
this  day  decided  (72  S.  W.  360),  the  judg- 
ment In  this  case  dismissing  the  Indictment 
Is  affirmed. 

(X)MMONWEALTH  v.  CHESAPEAKE  &  O. 
RY.  CO.  (three  cases). 

(Court  of  Appeals  of  Kentucky.     March  5, 

1903.) 

CARRIERS-DISCRIMINATION— INDICTMENT. 

1.  An  indictment  against  a  carrier  for  dis- 
crimination, in  violation  of  Const.  $  215,  pru- 
vidiuK  that  carriers  shall  haul  freight  of  the 
same  class  for  all  persons  between  the  same 
points,  and  on  the  same  conditions,  in  thu 
same  manner  and  for  the  same  cbarzes,  is  bad, 
it  charging  the  hauling  of  freight  of  the  same 
class  between  the  same  points  tor  difCereut  per- 
sons for  different  charges  "and  on  ditterent  con- 
ditions." 

Appeal  from  circuit  court,  Johnson  county. 

"Not  to  be  officially  reported." 

Demurrers  to  indictments  against  the 
Chesapeake  &  Ohio  Railway  Company  were 
sustained,  and  the  commonwealth  appeals. 
Affirmed. 

Clifton  J.  Pratt  and  M.  E.  Todd,  for  the 
Commonwealth.  Wadswortb  &  Cochran,  for 
appellee. 

O'REAR,  J.  Appellee,  a  common  carrier, 
was  indicted  in  these  three  cases  for  a 
violation  of  section  215  of  the  Constitution 
of  this  state.  In  the  descriptive  part  of  the 
Indictments  there  is  the  same  omission  dis- 
cussed in  other  cases  this  day  decided  from 
the  same  court  against  this  appellee.  72  S. 
W.  360,  and  ubl  supra.  But  these  three  indict- 
ments contain  this  curious  variation  from 
the  others  discussed:  "The  accusative  part 
of  the  indictment  charges  appellee  with  the 
offense  of  unlawfully,  willfully,  and  know- 
ingly hauling  freight  of  same  class  from 
and  to  same  points  for  different  persons  for 
different  charges,  and  on  different  condi- 
tions." 

The  Judgment  of  the  circuit  court  sustain- 
ing a  demiu-rer  to  the  indictment  and  dis- 
missing It  because  it  falls  to  charge  a  public 
offense  is  affirmed. 


COMMONWEALTH  v.  CHESAPEAKE  &  O. 
BY.  CO. 

(Court  of  Appeals  of  Kentucky.     March  5, 
1903.) 

CARRIERS— LONO  AND  SHORT  HAUL— JOINT 

TRAFFIC  RATE. 
1.  A  joint  traffic  arrangement,  by  which  con- 
necting carriers  haul  from  a  point  on  one  road 
to  a  point  on  the  other  road  for  less  than  the 
first  CBiTier  charges  from  the  same  point  on  its 
road  to  its  terminus,  between  the  points,  is  not 
lu  violation  of  Ky.  St.  !  820,  making  it  an  of* 
fense  tor  a  carrier  to  charge  more  for  hauling 
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for  a  shorter  than  for  a  longer  distance  "oT>^r 
the  same  line"  in  the  same  direction,  the  short- 
er being  included  in  the  longer  distance. 

Appeal  from  circuit  court,  Johnson  county. 

"To  be  officially  reported." 

Demurrer  to  an  indictment  against  the 
Chesapeake  &  Ohio  Hallway  Oompany  was 
sustained,  and  the  commonwealth  appeals. 
Affirmed. 

Clifton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commonwealth.  Wadsworth  &  Cochran,  for 
appellee. 

O'RBAR,  J.  Appellee  was  Indicted  by  the 
grand  Jury  of  Johnson  county  for  a  viola- 
tion of  the  "long  and  short  haul  statute" 
(section  820,  Ky.  St.).  That  offense  Is  thus 
described  in  the  indictment:  "The  said  de- 
fendant •  •  •  did  unlawfully  charge 
and  receive  from  James  N.  Meek  24  cents 
per  barrel  on  flour  as  railroad  charges  for 
transporting  flour  from  Oatlettaburg,  Boyd 
county,  Kentucky,  to  White  House,  Johnson 
county,  Kentucky,  and  at  the  same  time 
charge,  collect  and  receive  from  Frank  Pres- 
ton fifteen  cents  per  barrel  on  flour  (being 
same  class  and  kind  of  property  delivered  to 
said  Meek  at  24  cents  per  barrel  for  the  rail- 
road haul  aforesaid)  as  railroad  charges  for 
transporting  flour  from  Catlettsburg,  Boyd 
county,  Kentucky,  to  Paintsviile,  Johnson 
county,  Kentucky,  which  last-mentioned  haul 
Is  a  longer  distance  than  first-mentioned  haul, 
and  in  same  direction,  and  the  first-mention- 
ed haul  from  Catlettsburg,  Boyd  county, 
Kentucky,  to  White  House,  Johnson  county, 
Kentucky,  Is  included  in  the  said  longer  haul 
from  Oatlettsburg,  Boyd  county,  Kentucky, 
to  Paintsviile,  Johnson  county,  Ky.  Said 
property  was  transported  and  delivered  to 
said  James  N.  Meek  and  said  Frank  Preston 
under  substantially  same  or  similar  circum- 
stances and  conditions;  and  which  railway 
company  operates  and  did  at  said  time  oper- 
ate a  line  of  railway  In  the  state  of  Ken- 
tucky, which  line  runs  Into  Johnson  county, 
Kentucky,  as  aforesaid,  at  said  time  not  hav- 
ing been  authorized  by  the  railroad  commis- 
sion of  this  commonwealth  to  charge  less  for 
a  longer  than  for  a  shorter  distance  t<St  the 
transportation  of  flour."  It  Is  not  averred, 
nor  do  we  understand  it  to  be  a  fact,  that 
appellee  then  operated  a  line  of  railroad  from 
Catlettsburg,  Ky.,  to  Paintsviile,  Ky.,  but 
that  its  southern  terminus  of  that  line  then 
was  at  White  House,  some  10  or  12  miles 
north  of  Paintsviile,  on  the  Big  Sandy  river, 
a  stream  navigable  by  steamboats.  The  stat- 
ute under  which  this  indictment  was  return- 
ed Is  (in  part):  "If  any  person  owning  or 
operating  a  railroad  In  this  state,  or  any  com- 
mon carrier,  shall  charge  or  receive  any 
greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers  or  property 
of  like  kind,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter 
than  for  a  longer  distance,  over  the  same 
line  In  the  same  direction,  the  shorter  being 


Included  within  the  longer  distance,  such  pw- 
son  shall,  for  each  offense,  be  guilty  ot  a  mis- 
demeanor, and  fines,"  etc.  It  is  to  be  noticed 
that  to  constitute  the  offense  proscribed  by  the 
statute  the  carrier  must  have  carried  (1)  prop- 
erty of  like  kind;  (2)  under  similar  circum- 
stances and  conditions;  (3)  must  have  charged 
more  in  the  aggregate  for  the  shorter  than  the 
longer  distance;  (4)  the  carrying  must  have 
been  over  the  same  line,  (5)  in  the  same  di- 
rection, and  (6)  the  shorter  must  have  been 
Included  within  the  longer  distance.  If  any 
one  of  these  conditions  is  lacking,  no  offense 
against  this  statute  is  committed.  The  In- 
dictment fails  to  say  that  the  two  shipments 
were  over  the  same  line.  Doubtless  the  rea- 
son of  the  failure  was  because  It  could  not 
have  been  truthfully  alleged.  The  railroad 
company,  by  Joint  traffic  arrangement  with 
another  common  carrier,  a  steamboatman— 
for  example,  Frank  Preston— might  have 
agreed  to  carry  flour  from  Catlettsburg,  Ky., 
to  Paintsviile,  Ky.,  using  the  railway  to 
White  House  and  steamboats  to  PaintsviUe, 
at  a  rate  different  and  less  than  was  char- 
ged by  the  railway  alone  for  shipping  flour 
from  Catlettsburg  to  White  House,  and  no 
further.  Is  that  a  violation  of  the  statute? 
Among  the  earliest  efforts  to  regulate  this 
question  of  "long  and  short  haul"  discrim- 
inations by  legislation  was  the  interstate 
commerce  act  of  February  4,  1887.  Since 
then  many  states  have  applied  its  provisions, 
so  far  as  applicable,  to  similar  transactions 
within  the  several  states.  Congress  could 
have  legislated  only  with  regard  to  traffic 
and  shipments  between  the  states.  It  could 
not,  and  did  not,  attempt  to  regulate  ship- 
ments of  freight  beginning  and  ending  In 
the  same  state.  To  sapplement,  and  to  make 
this  provision  effective  as  a  comprehensive 
scheme,  most  or  all  of  the  state  legislatures 
have  adopted  substantially,  if  not  literally, 
the  provisions  of  the  federal  act  on  this  sub- 
ject The  interstate  commerce  act  contain- 
ed this  clause:  "That  it  shall  be  unlawful 
for  any  common  carrier,  subject  to  the  pro- 
visions of  this  act,  to  charge  or  receive  any 
greater  compensation  In  the  aggregate  for 
the  transportation  of  passengers  or  of  like 
kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter 
than  for  a  longer  distance  over  the  same  line, 
in  the  same  direction;  the  shorter  being  In- 
cluded within  the  longer  distance."  Act 
Feb.  4,  1887,  c.  104,  {  4,  24  Stat.  380  [U.  S. 
Oomp.  St.  1901,  p.  3156].  Whether  a  Joint 
traffic  rate  adopted  by  two  carriers,  by  which 
they  agreed  to  carry  a  certain  class  of  freight 
over  their  two  lines  for  less  than  either  chat^ 
ged  for  the  same  class  of  freight  over  a  part 
of  its  own  line,  the  shorter  being  included  in 
the  longer  distance,  was  a  violation  of  the 
section  Just  quoted,  came  on  to  be  considered 
for  the  first  time,  so  far  as  we  know,  in  the 
case  of  Chicago  &  N.  W.  By.  Co.  v.  Osborne, 
8  C.  C.  A.  347,  52  Fed.  912,  before  Mr.  Jus- 
tice Brewer  and  Judges  Caldwell  and  San 
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bom.   Bitting   as  tbe  Circuit   Court   of  Ap- 
peals for  the  Eighth  Circuit,  October  17, 1892. 
Mr.  Justice  Brewer  delivered  the  opinion  of 
tlie  court    In  the  course  of  the  opinion  the 
learned  Justice  said:    "Where  two  companies 
owning  connecting  lines  of  road  unite  in  a 
joint  through  tariff,  they  form  for  the  con- 
nected roads  practically  a  new  and  Independ- 
ent line.    Neither  company  is  bound  to  ad- 
Just  its  own  local  tariff  to  suit  the  other,  nor 
compellable  to  make  a  joint  tariff  with  it.    It 
may  Insist  upon  charging  its  local  rates  for 
all  transportation  over  Its  lines.    If,  there- 
fore, the  two  companies  by  agreement  make 
a  Joint  tariff  over  their  lines,  or  any  parts  of 
tbelr  lines,  such  joint  tariff  is  not  the  basis 
by  which  the  unreasonableness  of  the  local 
tariff    of   either   line  Is   determined."    And 
asraln  (page  350,  3  C.  O.  A.,  and  page  916,  52 
Fed.):    "The  use  of  the  word  line'  is  slgntfl- 
cant.    Two  carriers  may  use  the  same  road, 
but  each  has  its  separate  line.    The  defend- 
ant may  lease  trackage  rights  to  any  other 
railroad  company,  but  the  Joint  use  of  the 
same  track  does  not  create  the  'same  Hue,' 
so  as  to  compel  either  company  to  graduate 
Its  tariff  by  that  of  the  other."    Our  statute 
on  this  subject,  which  follows  the  federal 
act  80  closely  as  to  be  almost  a  literal  copy, 
was  enacted  April  5,  1893.     It  must  be  pre- 
sumed that  the  language  of  the  federal  act 
was  adopted  by  the  Legislature  with  knowl- 
edge of  the  construction  put  upon  it  by  the 
federal  courts,  and  that,  therefore,  a  similar 
meaning  was  to  be  ascribed  to  the  same  lan- 
guage under  substantially  the  same  circum- 
stances.    The   common    carriers,    In   fixing 
their  traffic  rates  under  the  law,  may  well 
have  relied  on  the  fact  that  the  same  lan- 
guage,  used  in  connection  with  this  same 
subject,  and  under  circumstances  so  nearly 
alike,  would  be  construed  uniformly  by  all 
courts,  as  it  ought  to  be.    Parsons  v.  C.  9c 
N.  W.  Ry,  Co.,  11  C.  a  A.  489,  63  Fed.  903, 
followed  Chicago  &  N.  W.  Ry.  Co.  v.  Os- 
borne, supra.    Its  facts  grew  out  of  the  same 
tariff  rates  and  arrangement  discussed  and 
decided    in    Osborne's    Case.    The    Parsons 
Case  was  carried  to  the  Supreme  Court,  and 
was  there  affirmed.    Parsons  v.  Chi.  &  N. 
W.  Ry.  Co.,  167  U.  S.  447,  17  Sup.  Ct  887, 
42  L.  Ed.  231.    Tbe  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Brewer,  the  Case 
of  Osborne,  supra,  being  cited  and  expressly 
approved.    In  the  case  at  bar  appellee  could 
not  have  delivered  the  goods  at  PalntsvUle, 
Ky.,  by  shipping  over  Its  railroad  line  alone, 
for  tbe  reason  that  its  railroad  line  did  not 
reach  to  PalntsvUle  by  some  10  or  12  miles. 
It  was  necessary  that  some  other  line,  by 
some  other  carrier,   and  under  some  Joint 
traffic  arrangement,  should  be  employed,  else 
appellee  could  not  in  fact  have  delivered  the 
goods  as  charged.    This  brings  us  right  up 
to  tbe  question  whether  the  words  omitted 
from  tbe  Indictment,  and  used  in  the  statute, 
viz.,  "over  the  same  line,"  are  essential  to 
constitute  tbe  offense  denounced  by  the  stat- 


ute, and  whether  a  traffic  arrangement  be- 
tween two  carriers  owning  or  operating  dif- 
ferent lines,  so  that  the  freight  In  question 
passes  in  part  over  each,  is  included  in  the 
expression  "over  the  same  line,"  when  used 
to  regulate  one  of  the  carriers'  traffic  over  Its 
own  line.  We  hold  that  the  omitted  words 
are  essential  to  make  a  good  Indictment,  and 
that,  where  the  freight  passes  over  two  or 
more  lines  of  different  carriers.  It  is  not  em- 
braced by  the  terms  of  the  statute  when  re- 
garded in  connection  with  other  carriers' 
shipments  locally  over  its  own  line  alone. 

The  Judgment  of  the  circuit  court  sustain- 
ing the  demurrer  to  the  indictment  and  dis- 
missing it  is  attlrmcd. 


COMMONWEALTH  t.  JENKINS. 

(Court  of  Appeals  of  Kentucky.  March  5, 
19030 

INDICTMENT— MISTAKB  IN  NAUB— CORREC- 
TION. 

1.  Under  Or.  Code,  S  125,  providing  that  an 
error  in  the  name  of  a  defendant  shall  not  in- 
validate an  indictinent  or  proceedings  thereon, 
and,  his  true  name  being  discovered  before  ex- 
ecution, an  entry  thereof  shall  be  made  on  thd 
minutes  referring  to  tbe  fact  of  bis  having  been 
indicted  under  the  name  in  the  indictment,  "J. 
J."  having  been  indicted  under  the  name  of  "A. 
J.,"  the  style  of  the  prosecution  may  be  chan- 
ged to  "J.  J.,"  though  a  person  by  the  name  of 
"A.  J."  lived  in  the  county,  and  he,  by  mis- 
take, was  first  arrested. 

Appeal  from  circuit  court,  Boyd  county. 

"To  be  officially  reported." 

Indictment  against  Jeff  Jenkins.  From 
a  Judgment  quashing  tbe  bench  warrant  un- 
der which  he  was  arrested,  and  discharging 
him  from  custody,  the  commonwealth  ap- 
peals.   Reversed. 

Clifton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commonwealth.    T.  R.  Brown,  for  appellee. 

SETTLE,  J.  It  appears  from  the  record  in 
this  case  that  one  Jeff  Jenkins,  of  Boyd 
county,  was  accused  of  the  crime  of  may- 
hem, and  at  the  May  term,  1902,  of  the  cir- 
cuit court  of  that  county,  tbe  grand  Jury, 
intending,  doubtless,  to  Indict  the  Jenkins 
accused  of  the  crime  in  question,  found  and 
returned  an  Indictment  in  which  the  name  of 
the  defendant  and  person  accused  was  giv- 
en as  "Albert  Jenkins."  Thereupon  a  bench 
warrant  was  Issued  upon  the  indictment  for 
the  arrest  of  Albert  Jenkins,  with  ball  in- 
dorsed. There  seems  to  have  been  an  Al- 
bert Jenkins  in  the  county,  who  was  arrest- 
ed under  the  bench  warrant,  and  lie  gave 
bond  for  bis  appearance  in  court,  and  to 
answer  the  charge  in  the  Indictment ;  but 
at  the  next  term  of  the  court  after  his  ar- 
rest, the  commonwealth's  attorney  having 
made  tbe  discovery  that  Jeff  Jenkins,  not 
Albert,  was  the  person  guilty  of  the  crime, 
caused  the  following  order  to  be  entered  by 
tbe  court:  "It  appearing  to  the  satisfaction 
of  the  court  that  the  true  name  of  the  de- 


Digitized  by 


Google 


364 


72  SOUTHWESTERN  BEPORTEB. 


(Ky. 


fendant  Is  'Jeff*  Jenkins,  not  'Albert,'  the 
name  he  was  Indicted  In,  on  motion  of  the 
attorney  for  the  commonwealth  the  style  of 
this  prosecution  is  changed  from  'Albert  Jen- 
kins' to  'Jell  Jenkins.'  The  return  and  bond 
on  bench  warrant  as  to  Albert  Jenkins  is 
quashed,  and  ordered  that  a  bench  warrant 
Issue  for  Jeff  Jenkins,  allowing  him  bail  in 
the  sum  of  $500.00."  Thereafter  Jeff  Jenkins 
was  arrested  on  the  bench  warrant  ordered 
to  issue  against  him,  and  be  gave  bond  for 
his  appearance  to  answer  the  charge  in  the 
indictment  At  the  term  of  the  court  fol- 
lowing Jeff's  arrest  the  case  against  Urn 
was  continued  upon  his  motion.  At  the 
next  term  of  the  court,  without  pleading  to 
the  Indictment,  he  entered  motion  to  quash 
the  bench  warrant  under  which  he  had  been 
arrested,  the  return  thereon,  and  bond  given 
for  his  appearance,  which  motion  was  sus- 
tained by  the  court,  and  the  defendant  dis- 
charged from  custody,  on  the  ground  that 
the  order  which  substituted  the  name  of 
"Jeft  Jenkins"  for  that  of  "Albert  Jenkins" 
was  improper,  and  in  violation  of  law. 

We  are  unable  to  admit  the  conclusion 
reached  by  the  circuit  Judge.  It  must  be 
presumed  that  the  grand  Jury  intended  to 
indict  the  Jenkl&s  guilty  of  the  crime  named 
In  the  Indictment;  hence,  if  Jeff  Jenkins 
is  in  fact  the  person  supposed  to  be  guilty, 
it  was  merely  a  mistake  to  name  him  Al- 
bert Jenkins  in  tbe  indictment,  and  when 
the  attention  of  the  commonwealth's  attor- 
ney was  called  to  the  mistake  it  was  his 
duty  to  have  It  corrected,  which  he  did  by 
substituting  tbe  Christian  name  "JetT'  on 
the  record  for  that  of  "Albert"  The  change 
was  made  by  express  authority  given  by 
section  125,  Cr.  Code,  which  provides  that 
"an  error  in  the  name  of  a  defendant  shall 
not  vitiate  an  In-llctment  or  proceedings 
thereon,  and  If  bis  true  name  Is  discovered 
at  any  time  before  execution,  an  entry  shall 
be  made  on  the  minutes  of  tiie  court  of  his 
true  name,  referring  to  the  fact  of  his  hav- 
ing been  Indicted  by  the  name  mentioned 
in  the  Indictment.  •  •  •"  The  section 
of  the  Code,  supra,  was  construed  by  this 
court  In  Commonwealth  v.  Kelcher  (a  wo- 
man) 3  Mete.  485,  in  the  following  language: 
"If  the  erroneous  statement  of  the  whole 
name  of  the  defendant  would  not  vitiate  tbe 
indictment  certainly  the  omission  to  set  out 
tbe  Christian  name  of  the  defendant  could 
not,  and  the  objection  to  the  indictment  on 
th.-it  account  must  be  regarded  as  unavail- 
ing. •  •  •  Now,  if  the  appellee  was  not 
the  person  Intended  to  be  indicted,  or  If 
some  one  else  having  her  surname  was  the 
person  who  had  committed  the  offense  char- 
ged, the  omission  of  the  Christian  name  In 
tbe  indictment  would  not  deprive  her  of  the 
privilege  of  showing  the  facts,  nor  could 
she  thereby  be  deprived  of  any  substantial 
rights  apon  the  merits."  In  Commonwealth 
v.  Ford,  12  Ky.  Law  Rep.  507,  the  superior 


court  held  that  "tbe  faUure  of  the  indict- 
ment to  state  the  surname,  ChrUtlaa  name, 
or  tbe  name  In  full  of  the  defendant  will 
not  vitiate  tbe  Indictment  and  It  Is  not  a 
gronnd  for  a  demurrer."  It  often  occurs 
that  the  wrong  man  is  arrested  by  reason 
of  mistakes  in  the  name,  hence  the  section  of 
the  Code  which  allows  the  name  to  be  cbnn- 
ged  provides  a  rule  which  the  trial  courts  can 
safely  follow.  The  Indictment  in  this  case  was 
not  vitiated  in  any  way  by  the  error  In  giv- 
ing tbe  Christian  name  of  "Jeff,"  nor  did 
the  error  in  any  way  affect  his  substantial 
rights.  If  the  Christian  name  of  Jeff  Jenkins 
had  been  given  In  tbe  indictment  as  "John," 
It  would  not  be  contended  that  the  substitu- 
tion of  "Jeff"  for  "John"  on  the  record 
would  have  been  Improper,  or  that  Jeff  Jen- 
kins' substautLil  rights  would  have  been 
prejudiced  thereby.  Then,  can  tbe  change 
on  the  record  from  "Albert"  to  "Jeff"  be 
Improper  merely  because  there  happens  to 
be  a  person  living  in  tbe  county  of  the  name 
of  "Albert  Jenkins"?  Surely,  such  a  propo- 
sition needs  no  argument  to  demonstrate  its 
fallacy. 

Tbe  Judgment  of  the  lower  court  is  re- 
versed, and  cause  remanded,  with  directions 
to  set  aside  the  Judgment  quashing  the 
bench  warrant  and  return,  and  discbarglug 
appellee  from  cnstody,  and  for  such  further 
proceedings  as  may  be  consistent  with  tbe 
opinion  herein. 


BTJSH  T.  WEBSTEB  et  at 

(Court  of  Appeals  of  Kentucky.     March  5, 
1903.) 

TRUSTEES— MAKING  PROFIT. 

1.  Where  a  cestui  que  trust  gives  a  person  an 
order  on  the  trustee  for  the  amount  she  owes 
him,  and  he  sells  or  settles  it  with  the  trustee 
for  less  than  its  face,  the  trustee  la  not  liable 
to  tbe  trust  estate  for  tbe  profits,  not  having 
made  them  in  dealing  with  it 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Suit  by  E.  B.  Webster  and  others  against 
S.  H.  Bush,  trustee,  for  a  new  trlaL  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Re- 
versed- 

J.  P.  (TMeara,  for  appellant  B.  U  Stitb, 
for  appellees. 


O'REAR,  3,  Prior  to  1872,  appellant  h.id 
qnalified  as  trustee  for  appellee  E.  R.  Web- 
ster. The  trust  estate  seems  to  have  been 
a  certain  estate  devised  by  Mrs.  Webster's 
father,  consisting  of  real  estate,  bonds,  and 
other  property.  Directly  after  bis  qualttlca- 
tlon,  appellant  Instituted  an  equitable  action 
in  the  Hardin  circuit  court  concerning  settle- 
ments of  bis  accounts  from  time  to  time,  in 
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which  he  made  biennial  settlements.  Some- 
times upon  exceptions  and  sometimes  wltb- 
ont  exceptions.  It  seems  that  these  settle- 
ments were  approved.  In  1897  the  trustee 
was  discharged,  and  the  trust  estate  vras  ad- 
judged to  be  delivered  to  Mrs.  Webster.  The 
trustee  thereupon  appeared  in  court  in  that 
action,  and  made  a  final  settlement  of  bis 
account  with  the  master  commissioner.  Ap- 
pellee had  timely  notice  of  this  settlement. 
The  settlement  was  reported  to  the  court, 
and  ordered  to  lay  over  for  exceptions,  and, 
none  having  been  talien  or  filed,  the  report 
•was  confirmed.  Later  in  the  term  Mrs.  Web- 
ster and  her  husband,  through  their  counsel, 
filed  exceptions,  which  were  overruled  by  the 
court.  This  suit  was  brought  after  that  term 
of  the  court  to  obtain  a  new  trial  of  the  ac- 
tion in  which  the  settlements  and  the  final 
settlement  above  named  had  been  made.  The 
ground  was  an  alleged  fraudulent  arrange- 
ment between  appellant  and  the  appellees' 
attorney  In  that  suit,  by  which  it  was  char- 
ged that  appellant  was  suffered  to  have  bis 
settlement  approved  and  confirmed  by  the 
court,  and  a  judgment  thereon  entered  In  his 
behalf,  without  the  presentation  at  the  trial 
of  appellees'  objections  and  exceptions  to  the 
settlement 

We  are  of  opinion  that  there  Is  a  total 
failure  of  proof  to  sustain  the  ground.  Be- 
sides, the  petition  for  a  new  trial  is  lacking 
in  specific  averments  as  to  the  nature  of  ap- 
pellees' exceptions,  their  grounds,  and  the 
nature  of  the  various  items  to  which  they 
were  talcen,  so  that  the  court  might  deter- 
mine whether  appellees  had  a  valid  defense 
in  that  action.  It  was  essential  that,  not 
only  should  these  grounds  be  specifically  set 
forth,  but  that  they  should  be  sufficient  of 
themselves  to  have  Justified  a  different  Judg- 
ment from  that  rendered;  and,  furthermore, 
tiiey  should  bare  been  sustained  by  suffi- 
cient and  competent  proof  before  a  new  trial 
could  be  granted.  Section  B21,  Civ.  Code 
Prac.  The  only  ground  that  was  specifically 
sot  forth  was  that  appellant,  the  trustee, 
l):ul  compromised  a  claim  against  the  trust 
estate  for  $1,058  by  the  payment  of  $1,350, 
nnd  that  the  profit  in  this  transaction,  un- 
<Ier  familiar  principles  of  equity,  should  have 
boon  adjudged  to  the  cestui  que  trust.  The 
facts  are  that  appellee  owed  about  $1,608  to 
her  attorney,  which  was  an  obligation  not 
at  nil  payable  by  the  trustee,  nor  was  it  a 
matter  with  which  he  bad  any  legal  connec- 
tion. Appellee  gave  an  order  on  appellant 
for  the  amount  of  the  claim— the  $1,608— and 
the  attorney,  for  bis  own  convenience,  and 
upon  a  sufficient  consideration,  sold  it  to,  or 
settled  It  with,  appellant  for  $1,3.')0.  We 
recognize  the  salutary  principle  that  the  tms- 
tee  cannot  deal  to  his  advantage  with  the 
trust  estate,  and  that  the  profits  made  by  him 
therein  must  go  to  the  cestui  que  trust;  but 
as  the  trustee  was  not  dealing  with  the  trust 
estate  In  this  transaction.  It  does  not  come 
within    the  principle   Invoiced.    We  are  of 


opinion  that  the  circnlt  court  erred  In  adjudg- 
ing the  new  trial;  that  there  were  no  grounds 
shown  therefor. 

The  Judgment  is  reversed,  and  clause  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 


STUART  T.  HARMON  et  al. 

(Court  of  Appeals  of  Kentucky.      March  4, 

1903.) 

PARTNERSHIP— BXISTBNCB-EVIDBNCE— COnN- 
TBRCLAIM-CR0S8-FBTITI0N— BSTOPPBL. 

1.  Where  two  persona  form  a  partuersbip  for 
the  purchase  of  land,  and  one  of  them  is  to 
furnish  the  money,  the  other,  if  he  continues  to 
recognize  the  former  as  a  partner  until  the 
land  has  been  purchased  and  sold,  cannot  then 
deprive  him  of  his  right  to  participate  in  the 
profits,  though  he  dia  not  furnish  the  money 
as  agreed. 

2.  Any  objection  to  the  maintenance  of  a 
cross-petition  is  waived  by  the  filing  of  the  an- 
swer thereto. 

3.  Where  one  of  two  persons,  who  have  made 
an  aerreement  to  purchase  land  and  sell  the 
same,  sues  the  other  for  the  alleged  balance  of 
profits  due  him  four  years  after  a  demand  for  a 
settlement,  and  during  that  time  defendant  has 
refused  to  make  a  statement  of  money  received, 
the  doctrine  of  stale  claim  has  no  application. 

4.  W^here  one  holding  a  note  informs  the 
maker  that  he  holds  it  merely  for  collection, 
and  the  maker  states  that  he  will  pay  it,  the 
maker.  In  an  action  on  the  note  by  the  one 
who  stated  that  he  held  it  for  collection,  is  not 
estopped  to  set  up  a  counterclaim  against  the 
payee. 

Appeal  from  circuit  court,  Clark  county. 

"Not  to  be  officially  reported." 

Action  by  one  Beckner  against  T.  G.  Stu- 
art, who  filed  a  cross-petition  against  Archer 
Harmon.  From  a  Judgment  for  plalntiAs, 
defendant  appeals.    Reversed. 

Nelson  &  Pendleton  and  Haslerigg  & 
Chenanlt,  for  appellant  J.  M.  Benton,  for 
appellees. 

PAYNTER,  J.  The  appellee  Beckner  sued 
the  appellant  on  a  note  amounting  to  $378, 
dated  March  8,  1895,  secured  by  a  mortgage 
on  land,  which  note  had  been  assigned  to 
him  by  appellee  Harmon.  As  an  oCTset  there- 
to, the  appellant  pleaded  one-half  of  his  prof- 
its received  and  not  accounted  for  by  Har- 
mon In  a  partnership  venture  In  the  pur- 
chase and  sale  of  nearly  500,000  acres  of 
eastern  Kentucky  lands,  and  for  the  bal- 
ance of  his  alleged  profits  he  prayed  judg- 
ment against  Harmon.  The  questions  to  be 
determined  are:  (1)  Did  the  alleged  partner- 
ship exist?  (2)  Did  Harmon  receive  from 
tlie  sale  of  the  land  any  profits  at>ove  cost 
and  expenses  of  the  partnership?  (3)  Is  the 
appellant  estopped  to  plead  his  share  of  the 
profits,  if  any,  as  a  set-oft  against  the  note 
In  the  suit?  There  is  another  question  In  the 
case,  but,  from  our  point  of  view.  It  Is  un- 
necessary to  consider  It. 

In  the  spring  of  1884  Harmon  and  Stuart 
entered  Into  an  arrangement  by  which  they 
were  to  purchase  500,000  acres  of  land  from 
the  state  of  Kentucky,  which  had  been  sold 
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for  taxes  aud  purchased  by  the  state.  Har- 
mon claims  that  Stuart  was  to  furnish  one- 
balf  of  the  money  to  pay  for  the  land,  and  to 
pay  the  necessary  expenses  In  holding  and 
selling  it,  and  that,  as  Stuart  failed  to  do 
so,  he  was  not  a  partner  In  the  transaction, 
and  not  entitled  to  participate  in  the  profits 
thereof.  On  the  other  hand,  Stuart  states 
that  be  made  the  discovery  of  the  land,  and 
suggested  tbe  possibility  of  large  profits  in 
Its  purchase  and  sale,  and  that,  as  he  did 
not  have  the  money  to  buy  it  and  place  It 
upon  the  market,  Harmon  agreed  to  do  so, 
and,  after  paying  expenses,  divide  the  profits 
with  him.  Stuart's  testimony  Is  supported 
by  that  of  others  that  he  was  to  be  a  part- 
ner In  the  transaction.  He  admits  that  be 
did  not  furnish  any  of  the  $1,500  or  $1,800, 
the  amount  paid  tbe  state  for  tbe  land.  Aft- 
er the  land  was  purchased,  Harmon  recog- 
nized Stuart  as  a  partner  In  the  venture. 
In  July,  1884,  Harmon  recognized  Stuart  as 
a  partner,  because  he  and  Stuart  entered  in- 
to a  written  contract  with  others  In  regard 
to  the  land,  and  there  was  no  occasion  for 
Stuart's  signing  the  contract  unless  be  was 
a  partner.  In  the  fall  of  that  year  Harmon 
had  Stuart  go  to  Philadelphia,  where  be  was 
endeavoring  to  negotiate  a  sale  of  it  to 
Knight  &  Co.;  thus  recognizing  Stuart  as 
a  partner.  Besides,  in  1886,  he  wrote  Stu- 
art a  letter  In  which  he  said:  "Our  agree- 
ment Is  that  I  am  to  take  the  money  ad- 
vanced by  father  and  I  out  of  the  first  mon- 
ey received  and  divide  the  net  profits  with 
yon.  So  far  I  have  not  received  anything 
of  consequence.  •  •  •  when  this  deal  is 
closed.  If  ever  done,  I  can  show  tbe  whole 
thing  up  through  the  Union  Trust  Co.  of 
Philadelphia.  They  have,  as  you  have  re- 
peatedly been  told,  held  tbe  whole  thing  In 
trust  for  two  years."  This  is  a  distinct  rec- 
ognition of  the  partnership.  In  the  fall  of 
1884  there  was  either  a  conditional  or  abso- 
lute sale  made  of  tbe  property,  and  this  was 
before  the  letter  from  which  we  have  quot- 
ed, recognizing  Stuart's  right  to  participate 
in  the  profits  of  tbe  transaction,  was  writ- 
ten. Thus  we  find  that  Harmon  recognized 
Stuart  as  a  partner  after  the  land  had  been 
sold.  There  were  other  facts  developed  In 
the  testimony  which  go  to  support  Stuart's 
claim  that  be  was  a  partner,  and  that  Har- 
mon recognized  him  as  such.  Although  Stu- 
art may  liave  agreed  to  furnish  the  money 
to  help  pay  for  the  land,  and  pay  the  neces- 
sary expenses  in  holding  and  selling  it,  still, 
if  Harmon  continued  to  recognize  him  as 
a  partner  until  tbe  land  was  sold,  and  tbe 
partnership  venture.  In  a  measure,  com- 
pleted, he  could  not  then  deprive  blm  of  bis 
right  to  participate  In  tbe  profits  because 
be  had  not  furnished  the  money  which  be 
agreed  to  furnish.  Our  conclusion  from  this 
record  Is  that  the  understanding  of  the  par- 
ties was  that  Harmon  was  to  furnish  the 
money  necessary  to  pay  the  expenses  of  the 
partnership  for  tbe  purchase,  holding,  and 


sale  of  tbe  land.  To  bold  tbat  tbe  partner- 
ship did  not  exist,  we  would  be  compelled  to 
close  our  eyes  to  tb<>  facts  as  ttaey  appear 
In  this  record. 

It  Is  contended  tbat  tbe  appellant  cannot 
maintain  his  cross-petition  against  Harmon 
under  section  96  of  the  Civil  Code  of  Prac- 
tice, as  Interpreted  In  Wells  v.  Boyd,  1  Duv. 
366.  It  is  a  sufficient  answer  to  ttils  to  say 
that  Harmon  filed  bis  answer  to  tbe  cross- 
petition  of  Stuart,  and  made  it  a  counter- 
claim against  him,  and  prayed  for  a  recov- 
ery of  about  $10,000  against  him.  If  tbe 
objection  was  available,  It  was  waived  by 
the  filing  of  tbe  answer  and  the  counter- 
claim. 

It  is  urged  that  Stuart's  claim  Is  stale,  and 
for  tbat  reason  an  action  cannot  be  main- 
tained. Stuart  was  nrglng  upon  Harmon 
the  settlement  of  the  matter,  but  Harmon 
put  blm  off  upon  tbe  claim  tbat  tbe  deal  bad 
not  been  finally  settled.  As  late  as  1888  Stu- 
art was  demanding  of  Harmon  a  settlement, 
and  the  payment  of  whatever  might  be  due 
him  on  account  of  tbe  profits  of  the  trans- 
action. This  suit  was  filed  four  years  later, 
and  in  this  Stuart  asserted  his  claim.  Tbe 
delay  was  not  tbe  fault  of  Stuart,  but  tbat 
of  Harmon,  In  refusing  to  make  his  partner 
a  statement  of  tbe  money  which  he  bad 
received  and  tbe  expenditures  which  be  had 
Incurred.  Tbe  doctrine  of  stale  claim  has  no 
application  to  tbe  facts  In  this  casa 

Harmon  paid  such  expenses  as  were  paid 
In  the  purchase,  holding,  and  sale  of  tbe 
land,  and  be  received  all  of  tbe  money  aris- 
ing from  it  It  was  his  business  to  keep  a 
correct  account  of  tbe  transaction.  He 
should  therefore  make  an  Itemized  account 
of  the  expenditures  made  by  blm,  including 
tbe  item  of  $6,800  which  be  claims  was  ex- 
pended before  the of  July,  1884.     He 

should  account  not  only  for  tbe  money  which 
be  received  from  Knight  &  Co.,  but  tbat 
which  he  received  from  persons  holding  un- 
der the  Swan  claim,  because  he  admits  be 
received  more  from  tbat  source  than  from 
Knight  &  Co. 

The  appellee  Beckner  claims  tbat  Harmon 
assigned  him  the  note  In  tbe  suit  as  collat- 
eral to  secure  a  debt  wblcb  Harmon  owed 
him.  He  admits  that  he  told  Stuart  that 
be  held  It  for  collection,  but  claims  tbat, 
while  be  so  held  It,  Stuart  promised  to  pay 
It.  The  appellee  Beckner  testifies  tbat  In 
1890,  whilst  he  and  Harmon  were  standing 
on  the  sti-eet  In  Winchester,  appellant  pass- 
ed, and  Harmon  called  him  and  asked  him 
to  pay  the  note,  as  It  bad  been  running  a 
good  while,  and  be  owed  him  (Beckner),  and 
wanted  to  pay  blm  out  of  the  proceeds  of 
that  note,  and  that,  after  Stuart  bad  left, 
Harmon  induced  him  to  take  the  note.  Har- 
mon testified  that  he  assigned  tbe  note  to 
Beckner  In  appellant's  presence,  and  tbe 
appellant  then  promised  to  pay  it.  Stuart 
says  that  he  did  not  make  tbe  promise. 
From  Beckner's  statement,  the  promise  was. 
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In  effect,  a  promise  to  Harmon  to  pay  the 
debt  to  him.  Stuart  was  not  aware  that 
Beckner  held  the  note  other  than  for  col- 
lection, and  in  that  be  is  supported  by  Beck- 
ner'B  testimony.  He  was  not  adylsed  that 
Beckner  held  It  as  collateral,  nor  was  he 
adylsed  that  Beckner  had  any  intention  of 
acting  upon  any  statement  which  he  made. 
The  promise  which  he  made  to  Harmon,  if 
at  all,  could  not  estop  Stuart's  right  to  plead 
it  as  an  offset  against  the  note  in  the  hands 
of  Harmon's  assignee.  Beckner  was  aware 
that  Stuart  asserted  the  claim  against  Har- 
mon growing  out  of  this  partnership  venture. 
He  therefore  knew  that.  If  anything  was 
coming  to  Stuart  from  Harmon,  he  had  a 
right  to  plead  It  as  an  offset  against  the 
note.  From  the  facts  In  this  record,  we 
reach  the  conclusion  that  appellant  did  not 
indnce  Beckner  to  purchase  the  note,  and 
he  Is  not  estopped  to  plead  as  an  offset 
against  It  any  sum  which  may  be  ascertain- 
ed in  this  action  to  be  due  him,  growing  out 
of  the  partnership  between  him  and  Har- 
mon. 

The  court  Is  urged  to  settle  the  partnership 
upon  the  facts  as  they  appear  In  this  record. 
We  are  of  the  opinion  that  the  case  should 
go  to  a  commissioner  for  that  purpose. 

Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


REED  et  al.  v.  SCHMIDT  et  aL 
(Court  of  Appeals  of  Kentucky.     March  5, 

1903.) 
RAILROADS— MORTOAOES  —BONDS  —  FORECLO- 
SURE   SALE— BONDHOLDERS— ORGANIZATION 
OK  POOL— RIGHT  TO  MEMBERSHIP. 

1.  Prior  to  the  foreclosure  sale  of  a  railroad 
certain  of  the  bondholders  took  steps  to  form 
a  pool  to  bay  the  property  at  the  sale,  an  agree- 
ment by  which  the  bondholders  signing  the 
same  appointed  an  agent  to  purchase  the  prop- 
erty and  agreed  to  advance  a  sum  in  cash  pro- 
portionate to  their  holdings  of  bonds  being  cir- 
culated among  the  bondholders.  Plaintiff  bond- 
holders asked  to  sign  the  agreement,  and  were 
told  to  leave  their  bouds  with  a  certain  person, 
who  would  sign  for  them.  Plaintiffs  did  so, 
and  this  person  signed  his  name  to  the  agree- 
ment as  the  owner  of  twelve  bonds,  nine  of 
which  were  plaintiffs';  all  of  the  bonds  being 
signed  for  in  the  agent's  name,  as  an  organizer 
of  the  pool  objected  to  plaintiffs  becoming  mem- 
bers thereof  because  of  personal  antipathy. 
This  person,  on  learning  that  the  agent's  signa- 
ture included  plaintiffs'  bonds,  insisted  npon 
the  rabscription  being  canceled,  which  was 
done,  against  plaintins'  protest.  Beld  that, 
when  the  pool  agreement  wns  signed  by  plain- 
tiffs' agent,  they  became  members  of  the  pool, 
and  the  subsequent  withdrawal  of  their  names 
did  not  affect  their  rights. 

2.  Under  Ky.  St.  f  771,  providing  that  upon 
judicial  sale  of  any  railroad  the  purchaser  shall 
pay  in  cash,  except  that,  if  the  property  be 
purchased  by  the  holders  of  securities  issued  by 
the  company,  the  purchaser  shall  be  required 
to  pay  only  such  amount  as  the  court  may 
deem  anfllcient  to  insure  compliance  with  the 
bid,  and  the  purchaser  shall  therefore  be  en- 
titled to  pay  the  bid  by  payment  of  money  or 
surrender  of  securities  in  proportion  as  such  se- 
enrities  shall  be  entitled  to  receive  the  purchase 
money,  and  that  all  holders  of  the  same  class 


of  securities  shall  be  entitled  to  have  equal 
rights  in  such  purchases,  all  holders  of  railroad 
bonds  are  entitled  to  membership  in  a  pool  or- 
ganized among  the  bondholders  to  pmvnase  the 
propertv  at  foreclosure  sale. 

8.  Where  holders  of  railroad  mortgage  bonds 
are  improperly  excluded  from  a  pool  organized 
by  bondholders  to  purchase  the  property  at  fore- 
closure sale,  they  are  entitled,  after  the  proper- 
ty has  been  sold  by  the  pool  to  third  parties, 
to  an  accounting,  and  to  their  proportionate 
share  of  the  proceeds  of  the  transaction. 

Appeal  from  circuit  court,  Shelby  county. 

"To  be  officially  reported." 

Suit  by  W.  D.  Reed  and  others  against  A. 
Ij.  Schmidt  and  others.  From  a  decree  for 
defendants,  plaintiffs  appeal.    Beversed. 

W.  W.  Thum,  J.  D.  Beed,  and  J.  C.  Beck- 
bam  &  Son,  for  appellants.  WlIUs  &  Willis, 
for  appellees. 

O'RBAR,  J.  The  Cumberland  &  Ohio  Rail- 
road Company  (Northern  DlTlsion)  issued 
bonds  In  1879  to  the  amount  of  $250,000,  and 
executed  a  mortgage  on  its  railroad  and  fran- 
chises, ete.,  to  Joshua  F.  Speed,  trustee,  to  se- 
cure their  payment  and  Interest  After  the 
death  of  Speed,  appellee  A.  L.  Schmidt  was 
substituted,  under  the  provisions  of  the  mort- 
gage, as  trustee  for  the  bondholders.  The Cum- 
berland &  Ohio  Railroad  Company  (N.  D.), 
contemporaneously  with  the  execution  of  the 
mortgage  named,  entered  into  a  contract  with 
the  Louisville,  Cincinnati  &  Liexlngton  Rail- 
road Company,  by  which  the  latter  leased  the 
properties  of  the  former  for  a  term  of  30 
years,  agreeing  to  provide,  out  of  the  rentals 
and  otherwise,  a  sinking  fund  for  the  pay- 
ment of  the  mortgage  debt  and  Interest.  Tuis 
lease  and  contract  were  assigned  by  the  Lou- 
isville, Cincinnati  &  Liexlngton  Railroad  (Com- 
pany to  the  Louisville  &  Nashville  Railroad 
Company.  Default  was  made  for  several 
years  In  the  payment  of  Interest  coupons  by 
the  (Tumberland  &  Ohio  Railroad  Company 
(N.  D.),  and  a  suit  was  brought  in  the  circuit 
court  of  Shelby  county  by  certain  bondhold- 
ers to  enforce  the  mortgage  lien.  The  result 
was  a  decree  for  the  sale  of  the  railroad 
property  and  franchises  free  of  all  liens. 
This  sale  came  on  to  be  made  by  the  court's 
commissioner  on  the  12th  day  of  March,  1000. 
The  trustee  under  the  provisions  of  the  mort- 
gage, A.  L.  Schmidt,  had  been  engaged  in 
numerous  and  extensive  litigations  for  about 
12  years  on  behalf  of  the  bondholders  against 
the  Louisville  &  Nashville  Railroad  Company 
and  others.  It  appeared  at  times  as  if  the 
lessor  road  was  bankrupt,  and  that  It  could 
pay  little  or  nothing  on  its  bonded  indebted- 
ness. This  was  so  evident  that  the  bonds 
depreciated  in  market  value  till  they  had 
become  practically  unsalable.  During  that 
time  the  trustee  had  called  upon  bondholders 
for  funds  to  enable  him  to  prosecute  and  de- 
fend the  various  suits  atTectlng  their  lien. 
Certain  ones,  including  Mrs.  Jane  M.  Reed, 
Miss  E.  T.  Reed,  and  those  whose  names  ap- 
peared upon  the  reorganization  pool  contract 
hereinafter  named,  contributed  as  called  up- 
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ou,  enabling  the  trustee  to  make  the  contests 
leading  up  to,  If  not  bringing  about,  the  con- 
dition of  the  decretal  sale  on  March  12,  1900. 
Before  that  time,  however,  both  iiis.  Jane 
M.  Beed  and  Miss  Beed  had  died,  and  the 
bonds  previously  owned  by  them  had  been 
distributed  to  their  devisees  and  heirs,  and 
had  been  sold  at  executor's  sales,  so  that  ou 
and  before  March  10,  1900,  appellants  W.  D. 
Beed,  J.  D.  Beed,  and  S.  S.  Beed  (who  were 
sons  of  Mrs.  Jane  M.  Beed,  and  brothers  of 
Miss.  B.  T.  Beed)  became  the  owners,  each 
of  three  of  those  bonds,  of  the  denomination 
of  $1,000  each.  That  for  which  the  bondhold- 
ers had  been  waging  a  wearisome  fight  for 
and  against  for  many  years  was  come  to  its 
final  test.  Upon  Its  Issue  depended  whether 
they  would  receive  anything,  and.  If  anything, 
what  amount,  to  reimburse  them  for  their 
original  and  subsequent  Investments.  It  was 
understood  among  those  who  had  been  con- 
ducting and  backing  this  matter  that  the 
only  tangible  method  of  protecting  their  in- 
terests finally  was  to  form  a  purchasing  syn- 
dicate of  bondholders,  who  could  and  would 
by  co-operation  and  conjoint  effort  either  buy 
In  the  road  at  the  sale,  and  by  its  operation 
and  resale  make  themselves  whole  on  their 
investments,  or  by  their  bidding  force  another 
to  pay  for  it  such  a  price  that  the  bondhold- 
ers would  receive  upon  their  debts  against 
the  road  its  full  value  at  the  time  of  the 
sale.  In  view  of  the  character  of  the  proper- 
ty, It  was  not  probable  that  any  one  of  the 
bondholders  could  or  would  feel  justified  In 
alone  buying  the  property,  or  that  be  could 
even  become  an  acceptable  bidder  thereon. 
It  Is  customary,  and.  Indeed,  It  may  be  said 
that  It  Is  nearly  always  necessary,  that  some 
such  arrangement  be  made  and  allowed,  or 
the  sales  of  such  properties  at  auction  would 
be  impracticable.  The  parties  A.  L.  Schmidt 
and  others  agreed  to  organize  such  a  buying 
pool  in  this  instance.  P.  Booker  Reed,  a 
brother  of  appellants,  appears  to  have  been 
one  of  the  prime  movers  in  this  enterprise. 
He  was  a  bondholder  to  the  extent  of  26^ 
bonds.  An  agreement  was  prepared  upon 
the  following  form,  and  industriously  circu- 
lated among  the  bondholders  for  their  agree- 
ment to  its  terms,  and  for  their  signatures: 
"This  writing  wltnesseth,  that  whereas,  the 
Cumberland  &  Ohio  Railroad  (Northern  Divi- 
sion), with  all  its  property,  rights,  etc.,  la 
about  to  be  sold  under  decree  of  the  Shelby 
circuit  court,  in  action  of  Oermanla  Safety 
Vault  &  Trust  Company,  assignee,  etc., 
against  said  railroad  company,  enforcing  the 
Hen  under  a  mortgage  made  for  the  benefit  of 
the  holders  of  bonds  of  said  road:  Now,  in 
order  to  protect  our  Interests  In  the  premises, 
we,  the  undersigned  holders  of  the  bonds  of 
said  road,  do  hereby  constitute  and  appoint 

as  our  agent,  and  as  such  do  hereby 

authorize  and  empower  them  at  any  sale  of 
said  railroad  under  aforesaid  decree  to  bid 
on  said  railroad  and  property,  and  buy  it  in 
for  us  at  a  price  not  exceeding dollars. 


and  each  of  us  to  be  bound  only  for  onr  pro 
rata  of  the  price,  to  be  ascertained  by  our 
proportion  of  the  bonds  held  by  the  under- 
signed; and  we  will  also  pay  a  like  pro  rata 
of  like  costs  or  expenses  of  said  agent  incur- 
red in  perfecting  this  transaction;  and,  as 
the  terms  of  sale  require  a  cash  deposit  of 
$2,&00.00  by  the  purchaser,  each  of  us  agi-ee 
to  put  into  the  hands  of  said  agent  twenty 
dollars  per  bond  held  by  us,  to  be  applied  for 
that  purpose,  or  so  much  thereof  as  may  be 
necessary."  P.  Booker  Reed  and  A.  I^ 
Schmidt  were  the  principal  actors  in  solicit- 
ing these  subscriptions.  Appellants  received 
notice  through  Schmidt  of  the  plan  to  form 
the  syndicate.  They  at  once  took  steps  to 
avail  themselves  of  the  privilege,  and  say 
that  they  applied  to  Schmidt  to  be  permitted 
to  sign  the  paper,  and  were  by  him  told  to 
leave  their  bonds  with  J.  W.  Nichols,  of  the 
Southern  National  Bank;  that  he  could  sign 
for  them.  Appellants  accordingly  left  their 
nine  bonds  with  Nichols,  and  paid  to  him 
$180  ($20  a  share  upon  each  bond),  as  requir- 
ed by  the  pooling  agreement  Nichols  then, 
on  the  following  day,  March  10,  1900,  signed 
the  agreement  thus:  "J.  W.  Nichols  and  F.  N. 
Lewis,  12"  (meaning  that  Nichols  and  Lewis 
represented  and  subscribed  12  of  the  bonds 
of  the  issue  to  form  the  pool).  As  a  matter 
of  fact,  Nichols  and  Lewis  owned  but  three 
of  the  bonds;  the  other  nine  being  owned  by 
appellants.  It  is  claimed  that  the  paper  was 
signed  in  this  manner  at  the  Instance  of  a..  L. 
Schmidt,  because  P.  Booker  Beed  had  vio- 
lently opposed  appellants'  being  admitted  In- 
to the  syndicate.  That  appellants  authorized 
an  adequate  subscription  by  Nichols,  and 
paid  the  assessment  required  by  the  pooling 
contract,  is  not  denied,  nor  is  It  that  Nichols 
Intended  to  subscribe  for  them,  and  on  their 
behalf,  to  the  extent  of  nine  bonds,  in  mak- 
ing the  subscription  that  he  did.  On  Sun- 
day evening,  March  11,  1900,  P.  Booker  Reed 
learned  that  Nichols'  subscription  represent- 
ed appellants'  bonds.  He  at  once  became 
violently  angry  and  Indignant,  and  in  a  most 
dictatorial  manner  required  of  Nichols  that 
appellants'  subscription  should  be  revoked, 
or  "scratched  off,"  under  threat  that  he 
would  withdraw  from  the  syndicate,  and 
form  another.  All  of  this  was  because  of  a 
family  quarrel  between  P.  Booker  Beed  and 
his  brothers,  the  appellants,  and  entirely  dis- 
connected, it  seems,  from  the  merits  of  this 
suit  Nichols  thereupon,  Inte  that  Sunday 
evening,  informed  appellants  that  he  would, 
on  the  following  morning,  because  of  their 
brother's  violent  hostility  and  threats,  cancel 
the  subscription  made  by  him.  Appellants 
promptly  and  emphatically  forbade  bis  doing 
or  attempting  to  do  anything  of  the  kind,  ex- 
pressly Informing  him  that  the  extent  of  his 
agency  for  them  in  the  matter  was  to  sub- 
scribe for  them  to  the  proposition,  and  not 
to  revoke  a  subscription  which  they  had  au- 
thorized. They  followed  this  up  with  formal 
written  notices  to  the  same  effect  to  P.  Book- 
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er  Reed  and  otber  prlBclpal  promoters  ot 
the  pnrcbaslng  ayndicate.  Including  Nichols, 
which  were  delivered  late  Sunday  night 
The  sale  was  the  following  day  at  about  11 
o'clock  a.  m.,  at  SbelbyTllle,  some  25  miles 
from  Louisville.  Schmidt  and  the  Heeds  and 
the  most  numerous  of  tbe  others  signing  the 
agreement  resided  at  Louisville  when  the  oc- 
currence first  stated  had  taken  place.  To  get 
to  SbelbyvlUe  in  time  for  the  sale  it  was  nec- 
essary to  leave  Louisville  about  7  o'clock  In 
the  morning.  At  about  7:45  o'clock  of  Mon- 
day morning,  March  12,  1900,  Nichols,  at  the 
Instance  of  P.  Booker  Beed,  and  in  the  pres- 
ence of  appellee  Schmidt,  and  with  the  con- 
currence of  others  of  appellees  (but  not  in 
the  presence  of  appellants),  erased  the  word 
"12"  from  his  subscription,  and  wrote  "3"  In 
its  stead,  and  received  from  P.  Booker  Reed 
his  che<^  covering  the  payment  of  $180, 
above  alluded  to,  and  which  was  on  the  next 
day  tendered  to  appellants,  but  rejected.  At 
the  sale  P.  Booker  Reed,  as  agent  for  the 
syndicate  of  bondholders,  parties  to  the 
agreement,  bought  in  tbe  railroad  property 
for  $25,001.  At  once  appellants  begun  steps 
to  have  themselves  recognized  as  members  of 
the  syndicate  by  intervening  in  the  fore- 
closure suit  The  sale  was  approved,  and 
the  report  confirmed.  Appellants  offered  to 
pay  into  court  any  further  assessment  neces- 
sary nnder  the  pooling  arrangement  to  finish 
paying  tor  the  property  and  expenses  inci- 
dent to  the  purchase,  etc.  All  of  this  was 
bitterly  resisted  by  P.  Booker  Beed  on  behalf 
of  the  syndicate.  On  final  hearing  the  cir- 
cuit court  dismissed  appellants'  intervening 
petition;  hence  tUs  appeal. 

Appellees  seem  to  stake  their  case  upon  the 
proposition  that  one  has  the  tight  to  select 
his  partners,  and,  at  any  rate,  that  a  court 
of  equity  will  not  compel  one  to  enter  into- 
an  unwUling  copartnership  with  others  in 
whom  he  has  not  confidence,  and  with  whom 
his  personal  relations  are  such  as  to  make 
tbelr  co-operation  impossible.  It  Is  not  nec- 
essary to  gainsay  either  proposition.  If  it 
conld  be  done.  But  it  seems  to  us  that  the 
situation  of  these  parties  la  far  beyond  the 
point  assumed  by  appellees.  Have  they  not 
already  embarked  Into  a  Joint  enterprise,  in 
one  sense  in  the  nature  of  a  partnership,  by 
which  the  rights  of  appellants  have  attached, 
and  cflunot  now  be  ignored  or  destroyed  by 
tbe  others?  This  is  true,  in  our  opinion, 
whether  we  come  to  the  conclusion  that  ap- 
pellants became  parties  to  the  pooling  arrange- 
ment by  the  act  of  Nichols,  their  agent,  or 
whether  It  be  rested  upon  an  earlier  right 
of  possible  equal  dignity;  that  is,  their  rights, 
as  members  of  a  class  of  bondholders,  having 
etjua!  equities  against  the  property,  and 
against  whose  interest  the  trustee  and  a  ma- 
jority of  the  bondholders  of  the  same  class 
bad  no  right  to  discriminate.  It  seems  to 
be  assumed  that  P.  Booker  Beed,  as  one  of 
the  moving  spirits  of  this  scheme,  had  the 
legal  right  to  control  the  matter  of  whom 
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should  be  let  into  it;  and  that,  if  his  personal 
dislike  or  hostility  was  sufficient  cause  for 
him,  or  even  without  cause,  he  might  re- 
ject any  applicant  for  membership  into  the 
syndicate,  no  matter  what  bis  equities.  But 
this  is  an  erroneous  assumption.  It  imder- 
takes  to  settle  these  property  questions  upon 
the  basis  of  personal  feeling.  Instead  of  legal 
rights.  These  bonds  for  years  helped  to  bear 
the  burden  of  tbe  common  fight  for  the  bene- 
fit of  all.  Their  owners  contributed  from 
time  to  time,  certainly  with  the  clearly  Im- 
plied, If  not  tbe  expressed,  understanding 
that  they  were  to  share,  or  at  least  be  of- 
fered an  opportunity  to  share,  in  tbe  result. 
When  the  pooling  agreement  was  signed  by 
Nichols  as  agent  for  appellants,  with  the 
assent  of  Schmidt,  they  became  members  in 
fact  P.  Booker  Beed  had  not  the  right  to 
require  their  names  to  be  withdrawn,  nor  had 
Nichols  the  right  to  withdraw  them.  Inde- 
pendent of  their  contract  right  as  members 
of  the  syndicate,  appellants,  as  holders  of  a 
part  of  these  bonds,  were  beneficiaries  of  all 
reasonable  eftorts  by  tbelr  trustee  to  realize 
the  very  best  results.  Appellee  Schmidt, 
known  by  all  his  associates  to  be  trustee  for 
all  the  bondholders  under  the  mortgage,  could 
not  create  a  pool  for  buying  in  the  mortgaged 
property  at  the  least  possible  price  for  the 
exclusive  benefit  of  a  favored  and  chosen 
number  of  the  bondholders,  himself  included. 
AJl  should  have  been  afforded  a  fair  oppor- 
tunity to  share  on  equal  terms.  A  purpose- 
ful failure  to  offer,  or  denial  of,  such  privi- 
lege was  a  fraud  upon  the  excluded  bond- 
holders. Cook  on  Corp.  sec.  8S8;  Jackson 
v.  LudeUng,  21  WaU.  616,  22  L.  Ed.  492; 
Wetmore  v,  E.  B.,  1  McCrary,  467,  8  Fed. 
177;   Cox  V.  Stokes  (N.  T.)  51  .N.  B.  320. 

From  the  enormities  of  the  properties  in- 
volved, and  of  the  sums  necessary  to  buy 
them  in  at  decretal  or  foreclosure  sales,  the 
courts  have  favored  combinations  of  those 
Interested  in  the  property  as  bondholders 
or  stockholders,  organized  to  buy  in  the  prop- 
erties, for  the  reason  that  by  this  means  only 
are  bidders  assured,  and  the  best  interests 
of  those  having  claims  upon  the  property  pro- 
tected. Terbell  v.  Lee  (C.  C.)  40  Fed.  40; 
Carey  v.  Itailway  Co.  (C.  C.)  45  Fed.  438; 
Cook  on  Corp.  sec.  880,  and  authorities  there 
cited.  But  the  courts  have  borne  in  mind 
all  the  time  the  rights  and  Interests  of  all 
who  are  so  interested,  and  they  have  not 
allowed  some  to  use  this  privilege  of  the  law 
to  oppress  the  weaker  of  those  holding  equal 
equities.  Jenkins  v.  Frlnk,  30  Cal.  504,  80 
Am.  Dec.  134;  Cox  v.  Stokes,  supra.  This 
has  given  rise  to  legislative  cognizance  of 
the  subject  In  this  state,  since  1890,  a 
somewhat  elaborate  and  careful  plan  for  tbe 
reorganization  of  insolvent  railroad  compa- 
nies sold  out  under  foreclosure  or  Insolvency 
proceedings  has  been  provided  by  section  771, 
Ky.  St.,  and  Its  various  subsections.  Unless 
a  reorganization  plan  Is  first  submitted  to 
and  approved  by  tbe  court  decreeing  the  sale 
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of  the  corporate  properties,  It  U  provided: 
"At  any  such  sale,  or  at  any  sale  which  shall 
be  hereafter  made,  of  any  railroad  or  bridge 
under  any  decree  of  sale,  the  pvirchaser  or 
pvirchasers  shall  be  required  to  pay  the 
amount  of  the  bid  In  cash:  provided,  how- 
ever, that  If  the  property  shall  be  purchased 
by  or  In  behalf  of  holders  of  any  class  of  se- 
curities Issued  by  the  said  company,  the  pur- 
chaser or  purchasers  shall  be  required  to 
pay  In  money  or  securities,  immediately,  such 
amount  only  as  the  court  may  deem  suffi- 
cient to  provide  against  a  non-compliance 
with  the  bid;  and  the  purchaser  or  purchas- 
ers  shall  thereafter  be  entitled,  within  such 
time  as  may  be  fixed  by  the  court,  to  pay  the 
amount  of  the  bid  by  the  payment  of  such 
money  as  may  be  necessary,  and  by  the  sur- 
render of  securities  in  proportion  as  such  se- 
curities shall  be  entitled  to  receive  the  pur- 
chase money;  and  all  holders  of  the  same 
class  of  securities  shall  be  entitled  to  have 
and  enjoy  equal  rights  in  any  such  pur- 
chases with  other  holders  of  the  same  class." 
We  are  of  opinion  that  under  this  section, 
even  without  a  previous  agreement  with  the 
members  of  the  pool,  appellants,  tf  offering 
within  a  reasonable  time  to  bear  their  pro- 
portion of  the  expenses  and  assessments  nec- 
essary to  carry  the  sale  Into  effect,  were  en- 
titled to  Join  in  the  purchase,  and  to  share 
the  profits.  Having  made  such  offer  before 
the  .confirmation  of  the  sale,  and  repeated 
it  before  the  property  was  conveyed  to  the 
corporation  formed  by  the  syndicate,  appel- 
lants should  have  been  admitted. 

It  Is  suggested  In  the  record  that  the  prop- 
erty has  since  been  sold,  and  passed  Into  the 
hands  of  Independent  owners.  If  appellants 
had  been  admitted  as  members  of  the  syndi- 
cate. It  would  necessarily  have  been  lipon 
terms  that  they  abide  the  Judgment  of  the 
authorities  of  the  corporation  organized  by 
the  membership  to  own  and  operate  the  prop- 
erty. And  if  this  corporation  has  in  fact  and 
in  good  faith  sold  the  property  and  conveyed 
it,  appellants  ore  entitled  to  an  accounting, 
after  deducting  what  they  would  have  been 
compelled  to  pay  into  the  pool,  on  the  basis 
charged  other  members,  and  Interest  thereon 
from  the  time  same  should  have  been  paid, 
and  those  necessary  costs  and  expenses  in- 
curred in  perfecting  the  enterprise  and  mak- 
ing the  sale.  The  net  proceeds  should  be 
then  distributed  upon  the  basis  of  the  total 
number  of  shares  of  stock  in  the  pool,  In- 
cluding appellants'. 

Judgment  reversed,  and  cause  remanded 
for  judgment  and  proceedings  consistent  with 
this  opinion. 


LAC0TT8  V.  DUNN. 
(Supreme  Conrt  of  Arkansas.     Feb.  14,  1908.) 

APPHAL— CONPLICTINO  EVIDENCH. 
1.  Where  the  decree  of  the  chancellor  is  not 
clearly  against  the  weight  ot  the  evidence.  It 
wUl  not  be  reversed  on  appeal. 


Appeal  from  Arkansas  chancery  court:  Jno^ 
M.  Elliott.  ChanceUor. 

Action  by  John  Lacotta  against  W.  H. 
Dunn.  Judgment  for  defendant  on  his  cross- 
complaint,  and  plaintiff  appeals.    Affirmed. 

The  appellant  brought  suit  in  ejectment  in 
the  circuit  court  below  for  the  recovery  and 
posseeston  of  five  acres  in  a  square  in  the 
southeast  comer  of  the  southeast  quarter  of 
the  southeast  quarter  of  section  33  in  town- 
ship i  south,  and  range  3  west,  in  Arkansas 
county.  Ark.,  and  the  adjoining  town  of  De 
Witt.  The  complaint  alleges  title  in  appel- 
lant, and  wrongful  possession  by  appellee,  to 
hia  damage  of  $160.  The  complaint  was 
filed  on  the  2Sd  day  of  March,  189&  On  the 
5th  day  of  April,  1898,  the  appeUee  filed  tils 
answer  and  cross-complaint,  and  motion  to 
transfer  to  equity.  The  answer  denies  title 
in  appellant  and  asserts  title  in  appeUee. 
He  claims  title  by  purchase  from  appellant; 
tltat  in  August,  1884,  he  exchanged  the 
southeast  quarter  of  the  northeast  quarter 
of  section  16  in  township  4  south,  range  2 
west,  in  Arkansas  county,  Ark.,  for  the  tract 
in  controversy;  that  it  was  agreed  at  the 
time  that  proper  deeds  of  exchange  would 
be  executed;  that  no  deeds  were  ever  passed; 
that  on  or  about  the  Utta  day  of  January, 
1898,  appellee  executed  a  deed  to  appellant 
for  the  40-acre  tract,  and  tendered  same  to 
appellant,  but  he  declined  to  accept  it,  and 
also  to  make  a  deed  to  the  land  in  controver- 
sy, claiming  that  no  such  trade  had  ever 
been  made;  that  appellee  entered  into  pos- 
session of  the  land  in  cpntroversy,  and  placed 
Improvements  thereon  to  the  value  of  $430. 
A  copy  of  the  deed  tendered  was  exhibited. 
Prayer  that  the  cause  be  transferred  to  equi- 
ty; that  appellant  be  required  to  execute  a 
deed  to  the  5  acres,  or,  on  his  failure  to  do 
so,  that  title  be  divested  out  of  him  and  vest- 
ed in  the  appellee.  The  case  was  transferred 
to  the  Arkansas  chancery  court  On  May 
27,  1808,  the  appellant  filed  his  response  to 
the  cross-complaint  He  denies  there  was 
any  agreement  for  exchangfe  of  property  as 
alleged;  that  he  ever  exercised  any  control 
over  the  40  acres,  or  ever  collected  any  rent 
therefrom.  He  alleges  that  appellee  went 
into  possession  of  the  6  acres  under  an  agree- 
ment to  make  certain  improvements  in  pay- 
ment of  the  rent  during  his  term  of  occu- 
pancy. He  admits  appellee  did  some  work 
oa  the  premises,  but  denies  it  was  of  the 
character  and  value  claimed.  The  chancellor 
found  from  the  testimony  that  the  trade  wag 
made,  and  appeUee  was  entitled  to  the  re- 
lief prayed  for  in  his  cross-complaint  and  de- 
creed that  the  title  to  the  5  acres  be  quieted 
in  appellee,  and  that  appellant  "take  the 
deed  from  the  flics  in  the  conrt  to  the  south- 
east quarter  nortlieast  quarter  section  16^ 
township  4  south,  range  2  west,  and  that  his  , 
title  to  same  be,  and  is  hereby,  quieted." 
Lacotts  at  the  time  excepted,  and  prayed  an 
appeal  to  this  court  which  was  granted.        ' 
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Carpenter  &  Ingram  and  RatcUfle  &,  Fletch- 
er, for  appellant  Jamea  A.  Olbson  and  John 
F.  Faiii,  tor  appellee. 

HT7GHIS,  J.,  (after  stating  the  facts). 
This  Is  a  question  of  fact.  There  Is  conflict 
In  the  testimony.  There  is  evidence  tending 
to  support  the  contention  of  both  the  appel- 
lant and  that  of  the  appellee.  Unless  the  de- 
cree of  the  chancellor  is  clearly  against  the 
weight  of  the  evidence,  it  must  be  sustained. 
While  there  may  be  room  for  doubt,  we  are 
of  the  opinion  that  the  decree  is  not  clearly 
against  the  weight  of  the  evidence,  and  there- 
fore should  not  be  reversed.  Gaty  T.  Hol- 
comb.  41  Ark.  210. 

Affirmed. 


MILLBK  T.  JOHNSTON. 

(Supreme  Court  of  Arkansas.     Jan.  10,  1903.) 

KVIDKNCB— RULES  OF  CORPORATION— COPT- 
BURDEN  OF  PROOF— JUDICIAI.  NO- 
TICE—PRIVATB  LAWS. 

1.  Where  the  only  proof  of  the  rules  of  a 
corporation  attached  to  a  depositiOD  was  a 
statement  of  a  witness  that  he  had  attached  a 
copy  of  the  rnles  and  a  certificate  of  another 
on  the  At  leaf  of  the  book  ourportiug  to  be  a 
copy  of  the  rules  that  "this  is  a  true  copy  of  the 
charter  and  by-laws"  of  the  corporation,  the 
one  certifyiuK  not  being  a  witness  m  the  action, 
and  not  diown  to  be  an  officer  of  the  corpora- 
tion, or  to  be  familiar  with  its  rules,  or  to  havo 
compared  the  copy  with  the  orifrinal,  such 
proof  was  insufficient  to  make  the  rules  compe- 
t(!Ut  as  evidence. 

2.  When  one  attempts  to  introduce  In  evi- 
dence a  copy  of  the  rules  of  a  corporation,  the 
burden  of  provine  such  copy  Is  on  him. 

8.  Act  April  11,  1001,  p.  164,  providing  that 
the  courts  of  the  state  shall  take  judicial  knowl- 
edge of  the  laws  of  other  states,  does  not  apply 
to  the  private  statutes  of  those  states. 

Bunn,  C.  J.,  and  Battle,  J.,  dissenting. 

Appeal  from  circuit  court,  Crawford  county; 
Jeptha  H.  Evans,  Judge. 

Action  by  R.  J.  Johnston  against  R.  J.  Mil- 
ler. Judgment  for  plaintiff,  and  defendant 
appeals.    Beversed. 

Pierce  &  Southmayd,  for  appellant  Oscar 
L.  Miles,  for  appellee. 

WOOD,  J.  This  Is  the  secwd  appeal  In 
this  case.  The  opinion  of  this  court  on  the 
first  appeal  Is  found  in  67  Ark.  172,  63  S. 
W.  1062,  where  the  Issues  are  fully  stated. 
Appellee,  It  appears,  was  a  member  of  the 
New  Tork  Cotton  Exchange,  and  as  such 
bought  and  sold  cotton  for  appellant  and 
brought  this  suit  to  recover  of  appellant  for 
services  and  money  expended  in  buying  and 
selling  cotton  for  him  under  the  charter  and 
rales  of  the  New  York  Cotton  Exchange.  Ap- 
pellant depends  mainly  upon  the  ground  that 
tbe  transaction  bad  with  api)ellee  was  a  deal- 
ing In  futures,  and  contrary  to  law.  Tbe 
cause  was  heard  by  the  Judge  sitting  as  a  Jury. 
To  maintain  the  Issues  on  bis  part,  appellee 
introduced  bis  own  deposition,  In  which  oc- 
cnn  the  following:    "Int  4.  In  buying  and 


selling  cotton,  what  rules.  It  any,  govern  your 
transactions?  Ans.  The  rules  of  the  New 
Tork  Cotton  JSxchange  govern  all  my  trans- 
actions. Int  6.  If  yoQ  state  that  your  trans- 
actions are  governed  by  the  rules  of  the  New 
YorkXjotton  Exchange,  please  attach  to  your 
deposition  a  copy  of  those  rules  as  an  ex- 
hibit Ans.  Have  attached  to  this  deposition 
a  copy  of  tbe  by-laws  and  rules  of  the  New 
York  Cotton  Exchange."  Then  follow  a  num- 
ber of  Interrogatories  and  answers  thereto 
showing  the  nature  of  the  transaction.  To 
the  introduction  of  each  of  the  interrogatories 
numbered  4,  5,  etc.,  the  appellant,  at  the  time 
same  were  offered  to  be  read  In  evidence, 
objected,  on  the  ground  that  they  were  based 
upon  the  rules  of  the  New  York  Cotton  Ex- 
change, which  rules  were  incompetent  and 
Irrelevant,  and  for  the  further  reason  that 
said  rules  had  not  be«i  properly  proven.  Ex- 
ceptions were  saved  to  the  overruling  the  ob- 
jection, and  this  is  made  one  ground  of  the 
motion  for  a  new  trial. 

The  court  should  have  excluded  tbe  pur- 
ported copy  of  the  rules  of  the  New  York 
Cotton  Elxchange,  and  all  the  questions  and 
answers  based  upon  said  rules.  The  rules  be- 
ing In  writing,  and  It  being,  doubtless,  incon- 
venient or  impossible  to  produce  the  original, 
it  was  proper  to  prove  same  by  an  examined 
or  auCbenticated  copy.  But  nothing  short  of 
such  copy  was  competent  The  statement  of 
the  witness  that  "he  attached  a  copy  of  such 
rules  to  his  deposition"  fell  far  short  of  show- 
ing that  the  document  or  book  so  attached 
was  a  copy  of  such  rules.  The  statement  was 
but  the  opinion  or  conclusion  of  the  witness, 
without  a  statement  of  the  facts  upon  which 
such  opinion  was  based.  The  law  In  such 
cases  requires  a  statement  of  facts  from 
which  the  court  or  Jury  may  see  that  the 
document  is  a  copy.  Supreme  Lodge  K.  ol 
P.  V.  Robblns,  70  Ark.  73.  67  S.  W.  758. 
There  Is  nothing  here  to  show  that  the  docu- 
ment or  book  purporting  to  be  a  copy  was 
taken  from  the  original  in  the  bands  of  the 
proper  custodian.  The  witness  does  not  show 
that  be  had  compared  the  paper  purporting 
to  be  a  copy  with  the  original.  There  Is  noth- 
ing to  show  an  examined  copy.  Mr.  Oreen- 
leaf  says:  "The  proof  of  records  by  an  ex- 
amined copy  is  by  producing  a  witness  who 
has  compared  the  copy  with  the  original,  or 
with  what  the  oflBcer  of  the  court  or  any 
other  person  read  as  the  contents  of  the  rec- 
ord. It  should  appear  that  the  record  from 
which  the  copy  was  taken  was  found  in  the 
proper  place  of  deposit  or  In  the  hands  of 
the  officer  In  whose  custody  the  records  of 
the  court  are  kept;  and  this  cannot  be  shown 
by  any  light  reflected  from  the  record  itself, 
which  may  have  been  improperly  placed 
where  it  was  found."  1  Gr.  Bv.  508.  It  Is 
true,  Mr.  Greenleaf  here  refers  to  court  rec- 
ords, but  the  same  principle  applies  to  the 
records  of  a  corporation.  They  are  usually 
kept  by  a  secretary  or  other  official  of  the 
corporation,  upon  whom  devolves  the  special 
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dut7,  and  kept  In  a  room  or  place  where  the 
corporation  baa  its  office.  But  It  may  be 
said.  Inasmuch  as  the  witness  testified  that 
he  attached  a  copy,  the  appellant.  If  not  sat- 
isfied that  such  document  was  a  copy,  or  If 
he  desired  to  know  the  facts  npon  which 
the  witness  based  his  conclusion,  should  have 
ascertained  the  source  of  witness'  informa- 
tion on  cross-examination  when  the  deposi- 
tion was  being  taken.  But  not  so.  The  bur- 
den was  on  appellee  to  prove  the  copy  l>efore 
it  was  competent  testimony.  The  certificate 
of  E.  R.  Powers  on  the  fly  leaf  of  the  book 
purporting  to  be  the  rules  of  the  New  York 
Cotton  Exchange  that  "this  is  a  true  copy 
of  the  charter  and  by-laws  of  the  New  York 
Cotton  Exchange,"  was  not  sufficient  to  prove 
the  copy.  Powers  was  not  a  witness.  It  Is 
not  shown  by  any  witness  that  he  was  the 
superintendent  of  the  New  York  Cotton  Ex- 
change, nor  that  as  such  superintendent  it 
was  his  duty  to  keep  the  records  of  the  New 
York  Cotton  Exchange,  nor  tliat  he  was  fa- 
miliar with  the  rules  of  the  New  York  Cotton 
Exchange,  nor  that  he  luiew  this  to  be  a 
copy  thereof,  after  having  examined  and  com- 
pared the  same  with  the  original.  The  book 
itself  could  not  be  used  to  prove  Powers' 
official  position,  or  his  duties,  until  it  was 
first  properly  proved  to  be  the  rules  and  by- 
laws. 

The  charter  of  the  New  York  Cotton  Ex- 
change was  likewise  not  properly  proved. 
The  statute  Incorporating  it  was  a  private 
statute  (Laws  N.  Y.  94th  Sesa  [1871]  p.  724), 
and  the  act  of  April  11,  1001,  p.  164,  provid- 
ing that  the  courts  of  this  state  shall  take 
judicial  knowledge  of  the  laws  of  other  states, 
does  not  apply  to  the  private  statutes  of  those 
states.  The  record  recites  that  "the  plain- 
tiff, to  further  maintain  the  Issues  on  bis 
part,  introduced  the  charter  of  the  New  York 
Cotton  Exchange,  which  is  embodied  In  an 
act  of  the  Legislature  of  the  state  of  New 
York,  which  is  In  words  and  figures  as  fol- 
lows, to  wit."  Then  follows  what  purports 
to  be  an  act  incorporating  the  New  York  Cot- 
ton Exchange.  The  appellant  objected  to  the 
introduction  of  this  act,  because  "It  was  not 
properly  certified  to  or  shown  by  any  com- 
petent evidence  to  be  an  act  of  the  Legisla- 
ture of  the  state  of  New  York;  that  It  was 
not  proven  as  required  by  law."  The  stat- 
ute law  should  have  been  proved  by  a  produc- 
tion of  the  statute  itself,  the  printed  acts  pur- 
porting to  have  been  published  by  authority 
of  the  state.    Crawford's  Dig.  p.  353. 

Inasmuch  as  the  findings  of  the  court  were 
based  upon  Incompetent  testimony,  it  would 
be  premature,  if  not  Improper,  to  discuss  the 
legal  efl'ect  of  such  testimony.  Therefore  we 
do  not  pass  upon  the  other  questions  present- 
ed in  the  brief  of  appellant. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  for  new 
trial. 

BUNN,  C.  J.,  and  BATTLE,  J.,  dissent 


BEARDSLET   t.    HILU 
(Supreme  Conrt  of  Arkansas.    Feb.  7,  1903.) 

TAX    BALKS— PROCEEDINQS    TO    CONFIRM— JU- 
RISDICTION OP  COURT. 

1.  Under  Sand.  &  H.  Dig.  c.  25,  providin;; 
for  proceedings  to  confirm  a  tax  title,  and  that, 
in  case  any  person  claiming  title  to  the  land 
opposes  the  confirmation,  the  coort  "tries  thi- 
validity  of  the  sale,  and  if  valid,  confirms  it, 
but  if  the  sale  has  been  made  contrary  to  law 
the  court"  aunuls  it,  the  court  can  only  de- 
termine the  validity  of  the  sale;  and  a  juil;;- 
ment  confirming  a  tax  sale  which  was  void  be- 
cause of  defective  description,  on  the  ground 
that  the  petitioner  hod  actually  occupied  the 
land  for  two  yeai's,  was  error. 

Appeal  from  Howard  chancery  court; 
James  D.  Shaver,  iChancellor. 

Proceeding  by  J.  B.  EUll  to  confirm  a  tax 
title.  From  a  Judgment  In  favor  of  the  pe- 
titioner for  a  portion  of  the  land  claimed  by 
Catherine  A.  Beardsley,  she  appeals.  Re- 
versed. 

W.  0.  Rodgers,  for  appellant  W.  V. 
Thompklns  and  D.  B.  Lain,  for  appellee. 

BATTLE,  J.  J.  B.  Hill  instituted  pro- 
ceedings to  confirm  a  tax  title  to  the  follow- 
ing lands  In  Howard  county.  In  this  state: 
The  middle  %  part  of  the  S.  E.  %  of  the  N. 
W.  \i  of  section  26,  township  9  S.,  range  27 
W.,  containing  13H  acres;  the  middle  %  part 
of  the  S.  W.  M  of  the  N.  £.  ^  section  2(i. 
township  9  S.,  range  27  W.,  containing  9.2 
acres,  and  the  W.  ^  of  the  middle  %  part 
of  the  S.  E.  \i  of  the  N.  B.  \i  of  section  26, 
township  0  S.,  range  27  W.,  containing  6 
acres.  They  were  assessed  for  taxation, 
were  forfeited  to  the  state  on  account  of 
the  nonpayment  of  the  taxes  of  1804,  and 
were  sold  and  conveyed  to  J.  B.  Hill  by  the 
commissioner  of  state  lands  of  this  state 
by  the  following  description: 

"Middle  %  part  S.  E.  N.  W.  Sec.  2C,  Tp. 
9  S.,  B.  27  west  13%  acres. 

"Ailddle  %  part  S.  W.  N.  E.  Sec.  26.  Tp.  9 
S.,  B.  27  west,  9.2  acres. 

"W.  %  middle  %  part  S.  B.  N.  E.  Sec.  20, 
Tp.  9  S.,  R.  27  west  6  acres." 

Catherine  A.  Beardsley  opposed  the  con- 
firmation, and  showed  that  she  was  tbe  own- 
er of  the  lands  at  the  time  they  were  re- 
turned forfeited  to  the  state.  No  evidence 
was  adduced  to  show  that  she  ever  parted 
with  the  title.  It  was  proved  that  Hill  held 
a  part  of  tbe  land  said  to  be  In  controversy, 
adversely,  for  two  years  before  sach  pro- 
ceedings were  Instituted. 

The  court  found  and  decreed  as  follows: 
"The  court  further  finds  that  the  forfeiture 
to  the  state  of  the  lands  claimed  by  tbe  re- 
monstrant [Beardsley]  was  void  and  of  no 
force,  and  that  tbe  deed  relied  upon  by  tbe 
petitioner,  and  made  an  exhibit  to  the  peti- 
tion, is  void  for  uncertainty  of  description 
of  the  land  attempted  to  be  described  there- 
in, except  that  It  is  sustained  and  confirmed 
as  to  the  land  herein  found  to  bave  been 
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actually  occupied  under  luclosure  by  the  peti- 
tioner or  his  privies  for  tlie  time  of  two  years 
before  the  fltlng  of  thlB  petition  to  confirm," 
which  ia  the  land  held  by  the  petitioner,  aa 
before  stated.  Catherine  A.  Bcardsley  ap- 
pealed. 

The  proceeding  prescribed  by  the  statutes 
for  the  confirmation  of  the  sale  of  land  men- 
tioned in  chapter  25,  Sand.  &  H.  Dig.,  is 
special.  It  Is  not  a  proceeding  by  one  party 
against  another.  On  the  contrary,  there  can 
be  no  confirmation  by  snch  proceeding  "of 
the  sale  of  any  lands  that  are  in  the  actual 
possession  of  any  person  claiming  title  ad- 
verse to  the  petitioner."  The  proceedings 
are  commenced  by  the  party  who  seel^s  con- 
firmation publishing  a  notice  in  which  he 
states  "the  authority  under  which  the  sale 
took  place  and  gives  the  description  of  the 
land  purchased  and  the  nature  of  the  ti- 
tle by  which  It  is  held,"  and  calls  "on  all 
persons,  who  can  set  up  any  right  to  the 
lands  so  purchased  in  consequence  of  any  In- 
formality or  any  irregularity  connected  with  I 
such  sale,  to  show  cause  •  •  •  why  the 
sale  so  made  should  not  be  confirmed,"  After 
this  a  petition  for  confirmation  is  filed.  On 
the  trial  of  the  cause  the  petitioner  ezhlbibg 
"to  the  court  the  tax  receipts  showing  the 
payment  of  the  taxes  for  at  least  three  suc- 
cessive years,  and  the  deed  or  deeds  under 
which  he  claims  title,  or  the  record  there- 
of, or  a  certified  copy  or  copies  from  the  rec- 
ord, and  oral  or  written  proof  by  one  or  more 
witnesses  acquainted  with  the  lands,  show- 
ing that  no  one  is  in  possession  claiming  ad- 
verse to  the  petitioner."  "If  the  deed  or 
deeds  are  in  proper  legal  form  and  properly 
executed  and  the  tax  receipts  show  payment 
of  the  taxes,  and  If  the  evidence  shows  that 
no  one  Is  in  possession  adverse  to  the  peti- 
tioner, then  In  case  no  one  has  appeared  to 
show  cause  against  the  prayer  of  the  peti- 
tion, the  petition  is  taken  as  confessed,  and 
the  court"  renders  a  decree  confirming  the 
sale  in  question.  In  case  any  person  or  per- 
sons claiming  title  to  the  land  oppose  the 
confirmation  of  sale,  the  court  "tries  the 
validity  of  the  sale,  and  if  valid,  confirms  it, 
but  if  the  sale  has  been  made  contrary  to  law 
the  court"  annuls  It  Sand.  &  H.  Dig.  c.  25. 
The  Issues  to  be  tried  and  the  Judgments  to 
be  rendered  are  prescribed  by  the  statutes. 
The  only  qnestion  involved  in  this  proceed- 
ing is,  is  the  sale  in  controversy  valid?  The 
statutes  do  not  authorize  the  court  to  try 
any  other  Issues.  The  right  acquired  by  or 
incident  to  possession  Is  not  involved  in  or 
affected  by  the  proceedings.  Buckingham  v. 
Hallett,  24  Ark.  M9. 

The  party  opposing  confirmation  is  not 
required  to  show  a  valid  title  to  any  part 
of  the  land.  No  condition  of  this  kind  can 
be  imposed  upon  his  right  to  oppose  con- 
firmation, or  made  necessary  to  defeat  con- 
firmation wholly  or  in  part  He  Is  not  re- 
quired to  show  anything,  except  he  can  claim 
some  Interest  in  the  land  In  question,  and 


show  cause  why  the  sale  of  it  shonld  not  be 
confirmed. 

In  Thweatt  v.  Howard,  68  Ark.  430,  58 
S.  W.  764,  it  is  said:  "If  no  one  claiming 
adversely  Is  in  possession,  and  the  other 
conditions  prescribed  by  the  statute  are  com- 
plied with,  and  any  one  claiming  title  to  the 
land  opposes  the  confirmation  of  the  sale, 
then  it  is  the  duty  of  the  court  to  try  the 
validity  of  the  sale.  No  investigation  or  in- 
quiry into  the  validity  of  the  title  of  the 
person  opposing  confirmation  is  required  by 
the  statute.  The  person  claiming  title  must, 
however,  do  so  In  good  faith.  He  should  not 
be  permitted  to  contest  the  validity  of  the 
sale  solely  for  the  purpose  of  defeating  con- 
firmation. The  privilege  granted  to  him  is 
for  the  purpose  of  enabling  him  to  protect 
his  interest  in  the  land;  and  it  is  neces- 
sary and  sufficient  for  him  to  allege  and 
prove  such  a  state  of  facts  as  will  show  that 
he  might  claim  in  good  faith  some  interest  io 
or  right  to  the  land." 

In  the  case  at  bar  the  person  opposing 
confirmation  (Catherine  A.  Beardsley)  prov- 
ed a  state  of  facts  which  showed  that  she 
might  at  least  claim  in  good  faith  some  In-- 
terest  in  or  right  to  the  land  purchased  from 
the  commissioner  of  state  by  the  petitioner, 
that  the  forfeitiu^  of  the  lands  to  the  state 
for  taxes  was  void  because  the  description 
by  which  it  was  assessed  for  taxation  and 
forfeited  was  insufficient,  and  that  the  con- 
veyance of  it  by  the  state  to  the  petitioner 
was  void  for  the  same  reason;  yet  the  court 
in  efTect,  refused  to  annul  the  sale,  as  to  a 
part  of  the  land,  because  Beardsley  did  not 
prove  that  she  had  a  valid  title  to  all  of  it,  but 
held  that  petitioner  had  acquired  title  to  a 
part  of  the  land  by  adverse  possession,  and 
thereby  determined  a  question  that  was  not 
legally  Involved  or  presented  by  the  proceed- 
ing. 

Reversed  and  remanded,  with  Instructions 
to  the  court  to  render  a  decree  in  accordance 
with  this  opinion. 


LEWIS  et  al.  v.  RUTHERFORD. 

(Supreme  Court  of  Arkansas.     Feb,  7,  1903.) 

DECEDENT'S    ESTATES-PROBATE    COURT-JU- 
RISDICTION—ANCILLARY  ADMINISTRATION. 

1,  Where,  on  the  death  of  a  resident  of  an- 
other state,  leaving  property  in  Arlcansag,  ad- 
ministrators were  appointed  in  both  states,  the 
Srobate  court  of  Arkansas  was  without  juris- 
iction,  at  the  petition  of  the  primary  aomin- 
Istrntor,  to  consider  the  qnestion  of  the  cenerni 
solvency  of  the  deceased,  and  to  order  the  an- 
cillary administrator  to  pay  over  to  tiie  prim.nry 
administrator  a  sufllclent  amount  of  the  assets, 
BO  that  ail  the  creditors  wonid  receive  an  equal 
per  cent  of  their  debts. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty;  Styles  T,  Rowe,  Judge. 

Petition  by  Georglana  A.  Lewis  and  others 
for  an  order  requiring  R,  B.  Rutherford,  ad- 
ministrator of  the  ancillary  estate  of  G.  W. 
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Lewis,  deceased,  to  pay  over  to  tbe  adminis- 
tratrix of  the  principal  estate,  in  another 
state,  so  much  of  the  assets  in  his  bands  as 
would  give  all  creditors  of  the  deceased  an 
equal  per  cent  of  their  debts.  From  an  or^ 
der  dismissing  the  petition,  the  petitioners 
appeal.    Afiirmed. 

Appellants  presented  to  the  probate  court 
of  Sebastian  county  a  petition  In  which  they 
state  "that  one  G.  W.  I^wls  at  the  time  of 
his  death  resided  in  Barry  county,  Missouri; 
that  appellant  G.  A.  Lewis  was  by  the  pro- 
bate court  of  said  county  of  Barry  duly  ap- 
pointed as  his  administratrix,  and  qualified 
as  such;  that  appellants  Bertha  M.  Creed 
and  the  Commercial  Bank  of  Monett,  Mo., 
have  claims  amounting  to  considerable  sums 
against  said  estate,  which  have  been  pre- 
sented to,  and  duly  allowed  by,  the  probate 
court  of  said  county  of  Barry;  that  tbe  pro- 
bate court  of  the  Ft  Smith  district  of  Se- 
bastian county,  Arkansas,  had  allowed  $3,- 
676.16  against  the  ancillary  estate;  that  the 
probate  court  of  Barry  county,  Missouri,  had 
allowed  debts  amounting  to  $6,789.04  against 
the  principal  estate,  and  the  assets  in  tbe 
bands  of  the  primary  administratrix,  which 
Included  all  of  the  property  belonging  to  the 
estate,  aside  from  that  in  tbe  hands  of  said 
R.  B.  Rutherford,  amounted  to  $868.53;  that 
no  payment  of  any  kind  had  been  made  upon 
any  debt  probated  against  the  estate  In  Bar- 
ry county,  Missouri."  Petitioners  asked  that 
out  of  the  assets  In  the  hands  of  R.  B.  Ruth- 
erford, ancillary  administrator,  a  sufficient 
amount  be  set  aside  and  turned  over  to  G.  A. 
Lewis,  the  primary  administratrix,  to  give  to 
all  of  the  lawful  creditors  an  equal  per  cent 
of  their  debts.  To  this  petition  R.  B.  Ruth- 
erford Interposed  the  following  demurrer,  to 
wit:  "Now  comes  administrator  herein,  and 
demurs  to  the  petition  of  Georglana  Lewis  et 
al.,  and  for  cause  thereof  says  that  the  pe- 
tition filed  herein  in  the  probate  court  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  this  administrator,  nor  does 
the  petition  state  any  facts  sufficient  to  en- 
title the  petitioners  to  the  relief  prayed  for. 
And  because  It  appears  from  said  petition 
that  petitioners  reside  in  the  state  of  Mis- 
souri, in  which  state  the  primary  or  domi- 
ciliary administration  upon  the  estate  of  the 
said  G.  W.  Lewis,  deceased,  is  pending,  and 
that  the  defendant  administrator  herein  is 
the  ancillary  administrator  of  the  said  estate 
in  Arkansas,  and  that  there  are  debts  due 
creditors  residing  in  this  state  from  the  said 
estate,  more  than  there  are  assets  in  this 
administration  sufficient  to  pay  off  and  dis- 
charge, so  that  after  the  payment  of  the 
claims  of  the  resident  creditors,  there  will 
not  be  any  estate  temainlng  in  tbe  bands  of 
this  administrator."  The  court  sustained  the 
demurrer  and  rendered  Judgment  dismissing 
tbe  petition. 

F.  M.  Jamison,  for  appellants.  C.  B.  War- 
ner, for  appellee. 


WOOD,  J.  (after  stating  the  facts).  Tbe 
probate  court  bad  no  Jurisdiction.  It  is  well 
to  remember  that  these  tribunals  hare  only 
such  special  and  limited  Jurisdiction  as  is 
conferred  upon  them  by  the  constitution  and 
statutes,  and  can  only  exercise  the  powers  ex- 
pressly granted,  and  such  as  are  necessarily 
Incident  thereto.  Apel  v.  Kelsey,  52  Ark. 
344,  12  S.  W.  703,  20  Am.  St  Rep.  183;  Smith 
T.  Howard,  86  Me.  203,  29  Atl.  1008.  41  Am. 
St  Rep.  537.  Tbey  have  no  general  equity 
Jurisdiction.  There  are  authorities  which 
hold  that  it  is  the  duty  of  an  ancillary  admin- 
istrator to  retain  the  funds  in  bis  hands  for  a 
pro  rata  distribution,  according  to  the  laws 
of  tbe  state  of  his  administration,  among  the 
citizens  thereof,  having  regard  to  all  tbe  as- 
sete,  both  in  the  hands  of  the  principal  ad- 
ministratoif  and  the  ancillary  administrator, 
and  having  regard,  also,  to  the  whole  of  tbe 
debts  which  by  the  laws  of  either  state  are 
payable  out  of  those  asseta.  Dawes,  Judge, 
etc.,  T.  Head,  8  Pick.  128;  Davis  v.  Elstey, 
8  Pick.  476;  Miner  v.  Austin.  45  Iowa,  221. 
Other  authorities  bold  that  it  Is  tbe  duty  of 
the  ancillary  administrator  to  satisfy  In  full 
the  creditors  of  his  Jurisdiction,  even  though 
the  principal  administration  be  Insolvent  In 
other  words,  that  it  Is  the  duty  of  the  ancil- 
lary administrator  to  protect  only  home  cred- 
itors. Wharton,  Con.  Laws,  sec.  640;  Mi- 
nor, Con.  Law,  p.  250;  Smith  v.  Bank,  5  Pet 
518,  8  L.  Ed.  212.  Our  own  court  in  She- 
gogg  V.  Perkins,  34  Ark.  117,  said:  "Tbe  on- 
ly duty  devolving  upoB  tbe  [ancillary]  ad- 
ministrator was  to  collect  tbe  assets  here, 
and  to  appropriate  so  much  of  the  avails  of 
the  same  to  tbe  payment  of  debts  due  to  our 
citizens  as  would  be  authorized  by  tbe  gen- 
eral solvency  or  insolvency  of  tbe  estate  of 
the  deceased,  and  remit  the  balance  to  tbe 
place  of  primary  administration."  This 
seems  to  recognize  the  former  of  the  above 
views  as  correct.  But  this  language  of  our 
court  was  dictum;  tbe  question  in  Sbegogg 
V.  Perkins  being  whether  the  ancillary  ad- 
ministrator In  Arkansas  could  allow  the 
claim  of  a  Tennessee  creditor,  as  in  tbe  case 
of  a  local  or  Arkansas  creditor.  Tbe  ques- 
tion of  Insolvency  was  not  Involved.  We  are 
not  called  upon  in  this  proceeding  to  decide 
between  these  conflicting  views.  Because, 
even  If  It  be  conceded  that  tbe  view  as  ex- 
pressed In  Shegogg  v.  Perkins  as  to  the  duty 
of  the  ancillary  administrator  be  correct 
stlli  we  are  clearly  of  the  opinion  that  tbe 
probate  court  with  its  limited  Jurisdiction,  is 
not  the  forum  to  determine  tbe  question  of 
the  general  solvency  or  insolvency  of  the  es- 
tate of  tbe  deceased,  and  the  questions  of 
tbe  priorities  and  preferences  under  the  va- 
rying laws  of  the  different  Jurisdictions  that 
might  arise  between  the  creditors.  The  rules 
of  procedure  and  the  machinery  of  the  pro- 
bate court  are  not  sufficient  for  this  purpose. 

The  petition  asks  that  an  amount  be  "set 
aside  and  turned  over  to  G.  A.  Lewis,  tbe 
primary  administratrix."    This  court  said  in 
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Dnval  et  aL  T.  Marshall,  SO  Ark.  230,  at  page 
242:  "The  question  is  not  to  be  determined 
by  the  extent  of  the  local  indebtedness  of  the 
intestate,  but  whether  In  any  case  the  ad- 
ministrator at  the  domicile  can  disQpse  of  or 
withdra-w  the  assets  In  the  bands  of  the  an- 
cillary administrator,  until  the  debts  are  puid 
and  the  administration  settled,  and  we  are 
clearly  of  the  opinion  that  he  cannot"  It 
follows  as  the  logical  sequence  of  this,  and 
the  holding  In  Shegogg  t.  Perkins,  and  what 
we  have  said  in  other  cases,  that  the  prayer 
of  the  appellants  could  not  be  granted.  See 
Clark,  as.  Adm'r,  t.  Holt,  16  Ark.  257,  etc.; 
Williamson  v.  Furbush,  31  Ark.  538;  Gib- 
son Y.  Do  well,  42  Ark.  167;  Green,  Adm'r, 
V.  Byrne,  Adm'r,  46  Ark.  465,  where  the  duty 
of  an  ancillary  administrator  is  defined. 
These  cases  are  not  decisive  of  the  question 
here,  but  they  shed  light  upon  It. 

We  are  not  called  upon  to  decide  whether 
appellants  would  have  rights  in  a  court  of 
equity,  and  we  do  not  decide  that  question. 

Affirmed, 


WHITMIRE  ▼.  MAT  et  al. 
(Supreme  Court  of  Texas.    March  5,  1903.) 

TRUST  DEEDS— PDRCHASB  MONEY— ASSUMP- 
TION OF  DEBT— POWER  OP  SAUl— REVOCA- 
TION—DEATH  OF  OWNER. 

1.  Decedent's  husband,  after  giving  a  trust 
deed  on  land  to  secure  notes  for  the  price,  cod- 
Teyed  one-half  of  the  land  to  decedent  by  a 
deed  reciting  her  assumption  of  one-half  of  the 
notes.  Held,  that  the  wife's  death  before  fore- 
closnre  of  the  deed  revoked  the  power  of  sale 
contained  therein,  after  which  the  land  could 
be  subjected  to  payment  of  the  deht  only  in 
proceedings  for  the  administration  of  decedent's 
estate. 

2.  "The  fact  that  the  notes  were  given  for  pur- 
chase money,  and  therefore  entitled  to  precedence 
in  payment  from  the  land  to  other  deots  of  the 
deceased,  did  not  justify  a  sale  under  a  deed  of 
trust. 

Brror  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  P.  C.  Whitmlre  against  Sallie 
May  and  others.  Ji'rain  a  Judgment  in  favor 
of  defendants,  aHirmed  by  the  Court  of  Civil 
Appeals  (68  8.  W.  100),  plalntiir  brings  error. 
Affirmed. 

M.  T.  Ck)nner  and  Plowman  &  Baker,  for 
plaintiff  in  error.  Harry  P.  Lawth*,  for 
delendants  in  error. 

GAINES,  0.  J.  On  the  Ist  day  of  Febru- 
ary, 1897,  one  F.  H.  Doran  sold  to  one  J.  D. 
Pippin  the  tract  of  land,  the  half  of  which  is 
In  controversy  in  this  suit  Pippin  paid  $625 
la  cash,  and  executed  to  Doran  five  promis- 
sory notes,  of  $100  each,  maturing  at  different 
dates,  as  a  consideration  'for  the  land.  Do- 
ran'g  deed  reserved  a  lien  for  the  unpaid  pur- 
chase money,  and  at  the  same  time  Pippin 
executed  a  deed  of  tmst  which  empowered 
the  trustee,  W.  H.  Lewis,  to  sell  the  property 
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for  the  payment  of  the  notes  In  case  of  de- 
fault On  February  13,  1897,  Pippin,  for  a 
recited  consideration  of  $312.50  in  cash,  and 
the  assumption  of  the  payment  of  one-half 
of  the  purchase-money  notes,  conveyed  to  his 
wife,  Jennie  E.  Itppin,  an  undivided  one-half 
interest  in  the  land.  Mrs.  Pippin  did  not  pay 
the  $312.50  as  recited  in  the  deed.  She  liv- 
ed upon  the  land  as  her  homestead  until  she 
died,  in  April,  1900.  She  left  surviving  her 
two  children  by  a  former  husband.  At  the 
time  of  her  death,  her  husband  had  disap- 
peared, and  whether  he  was  living  or  dead 
was  not  known.  The  defendant  R.  H.  Pow- 
ell became  administrator  upon  her  estate, 
and  rented  the  premises  In  controversy  to 
defendant  Sallie  May.  Doran  transferred  the 
notes  to  Mrs.  E.  E.  Waller,  and,  default  hav- 
ing been  made,  the  trustee,  in  pursuance  of 
the  power  conferred  by  the  deed  In  trust, 
after  the  death  of  Mrs.  Pippin,  and  after 
administration  upon  her  estate,  sold  the  prop- 
erty, and  Mrs.  Waller  became  the  purchaser 
at  the  sale.  Subsequently  she  conveyed  it  to 
the  plaintiff,  P.  C.  Whitmlre.  Whitmire 
brought  suit  against  Sallie  May,  the  tenant  in 
possession,  to  recover  the  property;  and  her 
landlord,  Powell,  as  administrator  of  the 
estate  of  Mrs.  Pippin,  appeared  and  defended 
the  suit  Tue  Judgment  was  for  the  defend- 
ant, and  on  appeal  it  was  affirmed  by  the 
Court  of  Civil  Appeals. 

The  Court  of  Civil  Appeals  held  that  the 
case  was  ruled  by  the  decision  In  Buchanan 
V.  Monroe,  22  Tex.  537.  There  It  was  decid- 
ed that  where  a  mortgagor  has  sold  the  mort- 
gaged premises,  and  the  purchaser  has  died 
before  foreclosure,  the  power  of  sale'  given 
in  the  mortgage  is  revoked,  so  long  as  an 
admlnlstratlou  is  pending.  When  we  grant- 
ed the  writ  we  concurred  in  the  view  that 
Buchanan  ▼.  Monroe  was  decisive  of  the 
question,  but  we  are  not  inclined  to  follow 
that  ruling.  So  far  as  we  have  been  enabled 
to  discover,  although  that  case  was  decided 
more  than  40  years  ago,  the  precise  point  has 
never  been  again  presented  to  this  court, 
^e  case  has,  however,  been  frequently  cit- 
ed, and  always  with  approval.  If  it  were  an 
original  question,  we  should  be  inclined  to 
hold  that  the  death  of  a  purchaser  of  prop- 
erty subject  to  a  mortgage  with  a  power  of 
sale  neither  revokes  nor  suspends  the  power, 
but  that  the  trustee  may  proceed  to  sell  In 
the  same  manner  as  If  the  death  had  not  oc- 
curred. But  In  view  of  the  long  lapse  of  time 
since  Buchanan  v.  Monroe  was  decided,  and 
of  the  fact  that  It  has  never  been  overruled 
or  questioned,  we  feel  constrained  to  hold 
that  it  has  become  an  inflexible  rule  of  prop, 
erty,  which  it  Is  the  duty  of  the  courts  in 
this  state  to  uphold.  The  rule  is  unsatisfac- 
tory to  us,  for  the  reason  that  It  spcms  un- 
just that  the  mortgagor,  by  a  sale  of  the  prop- 
erty, should  have  the  power  to  put  the  mort- 
gagee in  a  position  where  his  rights  may  be- 
come Impaired  by  the  death  of  the  purchaser. 
In  following  Buchanan  t.  Monroe,  another 
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dltUculty  presents  Itself  to  our  minds.  The 
statute  provides  that  claims  against  an  es- 
tate shall  be  sworn  to  and  presented  to  the 
administrator  In  the  first  instance.  Rev.  St 
art.  2072.  Until  this  Is  done,  the  creditor 
has  no  standing  In  the  probate  court.  Tlie 
form  of  the  affldavit  Indicates,  In  some  meas- 
ure, that  this  vras  intended  to  apply  to  claims 
owed  by  the  decedent  But  when  a  mort- 
gagor has  sold  the  property  subject  to  the 
lien,  and  the  vendee  has  not  assumed  the 
mortgage,  the  latter  does  not  owe  the  debt 
It  is  a  mere  incumbrance  on  a  specific  piece 
of  property.  But  since  it  is  held  that  the 
mortgagee  must  proceed  in  the  probate  court 
to  enforce  his  lien,  it  must  follow  that  be  has 
the  right  to  malce  oath  to  his  claim,  not  as  & 
claim  against  the  entire  estate,  but  as  a 
claim  against  a  specific  part  thereof,  and  to 
have  It  allowed  and  approved  or  otherwise  es- 
tablished as  provided  by  law.  But  it  Is  in- 
sisted that  since  the  claim  in  this  case  was 
for  the  purchase  money,  for  which  a  lien 
was  expressly  retained  in  the  deed,  the  rule 
should  not  apply.  But  that  argument  is  met 
by  the  leading  case  of  Robertson  v.  Paul,  16 
Tex.  472,  where  it  was  held,  in  eJfect,  that  the 
power  was  suspended  by  the  death  of  the 
original  vendee,  although  the  contract  was 
virtually  executory,  and  there  were  no  claims 
which  were  entitled  to  precedence  over  that 
for  the  purchase  money. 

The  Judgment  of  the  district  court  and  that 
of  the  Court  of  Civil  Appeals  are  affirmed. 


EARL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  18, 

1903.) 

INTOXICATING    UQUORS-SALB    ON    8UNDAT— 

OWNERSHIP  OF  SAX.OON— ISSUANCE  OP 

LICENSBl-EVIOBNCB. 

1.  In  a  prosecution  for  selling  liquor  on  Sun- 
day, information  charging  that  accused  sold  as 
the  a^ent  and  employe  of  a  certain  firm,  evidence 
that  It  was  generally  understood  that  the  firm 
were  the  owners  of  the  saloon  where  the  sale 
occurred  is  inadmissible,  the  proper  method  of 
proving  ownership  being  by  the  license,  bond,  etc 

2.  The  county  clerk  testified  that  be  )<ept  a 
stub  boolc  from  which  retail  liquor  licenses  were 
issued.  The  stub  book  showed  the  iaenance  of 
the  license  to  the  firm  employing  accused,  its 
date  and  expiration,  etc.  BeU,  that  the  stub 
book  was  inadmissible. 

Appeal  from  Hood  county  court;  Phil 
Jackson,  Judge. 

Hal  Earl  was  convicted  of  selling  Uquor 
on  Sunday,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  liquor  on  Sunday,  and  fined 
$20.  The  information  charges  that  appellant 
sold  as  the  agent  and  employ^  of  Humphreys 
&  Flnton.  There  is  no  question  as  to  the 
sale.  The  state  was  permitted  to  prove  by 
the  witness  Mantooth  that  it  was  generally 


understood  that  Humphreys  ft  Ftaiton  were 
the  owners  of  the  saloon  and  business  where 
the  sale  occiured.  Various  objections  were 
urged  to  the  introduction  of  this  testimony, 
which  we-  think  are  well  taken.  We  do  not 
believe  this  character  of  testimony  is  adnais- 
sibie  as  evidence  of  ownership  of  a  mercan- 
tile business.  If  as  a  matter  of  fact  Hum- 
phreys &  Flnton  were  the  owners,  there  are 
various  ways,  under  our  law,  by  which  this 
could  be  shown.  These  parties  must  take 
out  license  and  run  their  business  under  the 
terms  of  the  law;  they  are  required  to  give 
bond,  etc.    This  testimony  was  inadmissible. 

George  Tarrant,  the  county  clerk,  testlfled 
that  be  kept  a  stub  book  from  which  retail 
Uquor  licenses  are  Issued;  and,  over  the  ob- 
jection of  appellant,  this  stub  book  was  per- 
mitted to  be  read  in  evidence,  or  that  por- 
tion of  it  which  is  as  follows:  "File  Num- 
ber 3.  No.  — .  1510.  Idquor  Dealers'  Li- 
cense. Issued  to  Humphreys  &  Flnton.  18. 
Town  of  Granbury.  Term,  twelve  months. 
Commencing  on  the  3rd  day  of  Sept,  1900. 
Exph-ing  on  the  2  day  of  Sept,  1901.  T.  H. 
Hlner,  County  Clerk.  Received  this  license 
Q/S,  A.  D.  1900."  We  do  not  believe  this  tes- 
timony was  admissible.  If  there  is  any  stat- 
ute requiring  such  a  book  to  be  kept,  we 
have  been  unable  to  find  it  Nor  do  we  be- 
lieve it  Is  brought  within  any  of  the  rules 
authorizing  the  introduction  of  papers  or 
records. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


OARWILE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Wb.  IS, 
1903.) 

INTOXICATING    LIQUOR— SALE   TO   A    UINOR- 
AOB  OF  PURCHASER— KNOWL- 
EDGE OF  DEFENDANT. 

1.  In  a  prosecution  for  sale  of  liquor  to  a 
minor,  the  evidence  showed  that  the  purchaser 
was  18  years  of  aec;  that  he  resided  over  the 
saloon  where  the  sale  occurred,  and  where  appel- 
lant had  been  bartender  for  a  long  time;  that 
he  had  bought  beer  from  defendant  on  sever-il 
occasions;  that  the  owner  of  the  saloon  had  in- 
strnrted  defendant  not  to  sell  t>eer  to  the  bo.r; 
that  defendant  never  asked  any  question  as  to  bis 
age;  and  that  the  boy  was  small  and  had  uo 
l)eard.  Held  sufficient  evidence  of  defendant's 
knowledge  that  the  purchaser  was  a  minor  to 
support  a  conviction. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

Billy  Carwile  was  convicted  of  selling  liq- 
uor to  a  minor,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  seUing 
intoxicating  liquor  to  a  minor;  the  punish- 
ment assessed  at  a  flue  of  |100. 

Appellant  requested  the  court  to  charg<> 

1  L  8m  Intoxicating  Uquon^  vol.  tt.  Cent.  Dig.  I 
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tlie  ]ui7  that  the  state  having  failed  to  prove 
the  appearance  of  the  parcbaser  to  be  a 
minor,  or  to  prove  any  fact  wblcb  bronght 
home  knowledge  to  defendant  of  the  minority 
of  the  purchaser,  they  should  acquit.  And 
he  also  suggests  the  Insufficiency  of  the  evi- 
dence, because  of  Its  failure  to  show  that 
appellant  made  the  sale  knowing  the  pur- 
chaser to  he  a  minor.  The  evidence  dis- 
closes the  purchaser  to  have  been  18  years 
of  age;  that  he  and  his  mother  resided  over 
the  saloon  where  the  sale  occurred,  where 
appellant  was  and  had  been  bartender  for  a 
long  time;  that  the  witness  had  bought  beer 
from  appellant  on  several  occasions;  that 
the  owner  of  the  saloon  had  instructed  ap- 
pellant not  to  sell  beer  to  the  boy.  Ap- 
Iiellant  never  asked  any  question  as  to  his 
age.  The  evidence  shows  the  boy's  physical 
appearance  was  such  as  to  indicate  that  he 
was  under  21  years  of  age;  that  he  was 
small,  and  had  no  beard  on  his  face.  We 
are  of  opinion  that  the  court  did  not  err  in 
refusing  the  Instruction  requested  by  appel- 
lant, and  that  the  evidence  is  sufficient  to 
sustain  the  conviction. 
The  Judgment  is  affirmed. 


OABLBS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 

1903.) 

ATTBOfPTBD  POISONING— DRUOOBD  LXQUOB— 
EVIDBNCBS— SUFFICIIiNCT. 
1.  In  a  proaectitlon  of  a  saloon  keeper  for 
mixing  some  poisonoua  substance  In  a  glass  of 
liquor  with  intent  to  kill  the  person  to  whom 
the  liquor  was  sold,  evidence  considered,  and  held 
insufficient  to  support  a  conviction. 

Appeal  from  district  court,  Dallas  county: 
Cbas.  F.  Clint  Judge. 

John  Gables,  alias  One-Eyed  John,  was 
convicted  of  attempted  poisoning,  and  ap- 
peals.   Reversed. 

B.  B.  Allen  and  P.  M.  Stine,  for  appel- 
lant Robt.  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  char- 
ged with  having  willfully  and  maliciously 
mingled  and  caused  to  be  mingled  a  nox- 
ious potion  and  substance,  the  name  of  which 
is  to  the  grand  jurors  unknown,  with  a  cer- 
tain drink,  to  wit  beer,  with  the  intent  to 
Injure  and  kill  B.  L.  Burns. 

There  are  several  questlobs,  of  more  or 
less  Interest  suggested  for  revision;  but 
under  the  view  we  take  of  the  case,  it  is  not 
necessary  to  discuss  any,  except  those  which 
relate  to  the  insufficiency  of  the  evidence. 
Taking  the  state's  case  in  its  strongest  light. 
It  shows:  That  Burns  placed  $40  in  his  left- 
band  pants'  pocket,  and  $16  In  his  vest 
pocket  the  latter  to  be  used  in  bis  peregrina- 
tions among  the  houses  of  prostitution  in  the 
city  of  Dallas.  After  supper  be  and  some 
friends  left  the  hotel,  and  after  visiting,  as 


he  stated,  all,  or  about  all,  of  the  houses  of 
prostitution  in  what  is  termed  the  "Keserva- 
tlon"  in  the  city  of  Dallas,  entered  the  saloon 
of  appellant  and  called  for  a  bottle  of  beer. 
While  drinking  it  a  woman  came  in  and 
asked  appellant  for  a  nickel.  He  hesitated 
about  giving  it,  and  witness  told  him  to 
give  her  the  nickel,  and  he  would  give  her 
one,  and  set  up  the  beer  to  defendant  Each 
gave  the  woman  a  nickel,  and  appellant  took 
down  a  bottle  of  beer  and  remarked  that 
they  would  divide  it.  The  beer  was  drunk 
by  the  parties,  and  the  witness  asked  the 
price,  and  paid  him  25  cents.  Then  a  woman 
came  in  and  requested  witness  Burns  to 
treat  her  to  beer.  He  ordered  the  beer,  and 
they  sat  down  at  the  table  in  the  saloon;  and 
appellant  brought  two  bottles  on  the  tray, 
and  the  woman  and  Bums  drank  them,  or  a 
part  of  them.  The  bottles  were  opened  by 
defendant,  but  witness  did  not  know  who 
poured  them  out;  did  not  know  where  they 
were  opened.  All  of  the  bottles  of  beer 
bought  from  defendant  were  pint  bottles. 
That  be  discovered  nothing  unusual  about 
the  taste  of  the  beer.  Witness  offered  to  pay 
GO  cents  for  the  last  two  bottles,  and  appel- 
lant demanded  a  dollar.  Witness  demurred 
that  it  was  too  much,  and  refused  to  pay 
It  This  brought  on  trouble  between  them, 
and  appellant  notified  him  that  he  would  pay 
it  and  drew  a  pistol,  pointing  it  at  witness. 
Tills  resulted  in  witness  paying  the  dollar. 
He  then  walked  off,  remarking  to  appellant 
that  he  would  see  him  later.  He  said  he  was 
very  much  excited  when  defendant  was  hold- 
ing the  pistol  on  him,  and  was  watching  him. 
After  stepping  out  of  appellant's  place,  wit- 
ness started  to  the  hotel,  "when  be  began 
to  feel  weak  In  the  knees."  Witness  further 
testified:  "I  went  out  but  got  to  feeling 
worse,  and,  feeling  unable  to  get  to  my  hotel, 
I  inquired  of  a  negro  woman  for  some  place 
to  stop.  She  took  me  across  the  street  to 
Mrs.  Williams'  house,  where  I  stayed  until 
daylight  It  was  with  difficulty  that  I  was 
kept  awake  by  being  walked  up  and  down 
the  room,  and  by  the  application  of  wet 
cloths  to  my  head.  About  daylight  I  started 
for  my  hotel,  and  met  a  policeman,  was 
helped  back  to  my  hotel,  and  went  to  bed. 
and  was  unconscious  for  several  hours."  It 
is  further  shown  by  this  witness  that  he 
drank  more  or  less  beer  at  all  of  the  houses 
of  prostitution  he  had  previously  visited,  ap- 
pellant's place  of  business  being  the  last  at 
which  be  drank.  It  was  about  45  or  60 
minutes  from  the  time  be  drank  the  last  beer 
before  drinking  beer  In  appellant's  saloon. 
However,  he  says  that  be  did  not  drink  in 
every  place  where  the  beer  was  opened,  nor 
did  he  always  drink  a  full  glass.  Policeman 
Brannon  testified  that  he  found  witness 
Burns,  on  the  morning  of  the  12th  of  Jime. 
iitaggering  around  and  acting  queerly;  that 
be  was  delirious,  and  answered  questions 
sometimes  rationally  and  sometimes  "wild- 
ly."   He  took  him  to  the  hotel,  and  sent  for 
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Dr.  McCIanahan.  Dr.  McGIanahan  testifled 
tliat  be  had  bad  considerable  experience  In 
tbe  treatment  of  cases  of  poisoning^  and  that 
be  called  on  tbe  witness  Bums  on  tbe  morn- 
ing of  tbe  11th  of  June,  and  found  bim  in 
a  stupor,  "and  sufFering  from  nervous  de- 
pression;" that  tbe  action  of  bis  heart  was 
weak  and  Irregular,  and  when  aroused  he 
appeared  delirious,  and  was  auffering  from 
tbe  efTects  of  some  narcotic  poison,  but  he 
could  not  tell  what  it  was,  except  that  it 
was  some  narcotic;  "that  1  am  positlTe"  it 
was  not  tbe  effect  of  intoxicants.  After  his 
treatment,  witness  Burns  was  able  to  be  up 
tn  tbe  afternoon. 

This  is  the  strongest  possible  state  of  facts 
upon  which  tbe  state  could  base  a  prosecu- 
tion or  hope  for  conviction.  Whatever  may 
be  said  of  expert  testimony— however  much 
probative  force  It  may  or  may  not  carry— 
the  evidence  in  this  case  on  that  line,  to  say 
tbe  least  of  it,  is  most  unsatisfactory.  It 
is  evident 'from  the  expert's  testimony  that 
there  are  various  poisons  of  tbe  class  he 
terms  "narcotic."  No  investigation  was  made 
with  reference  to  these  from  this  witness. 
If,  as  stated  by  the  witness  Bums,  there 
was  nothing  peculiar  about  tbe  taste  of  the 
beer  drank  by  him  in  appellant's  saloon, 
perhaps  tbe  expert  might  have  thrown  some 
light  on  tbe  matter  at  this  point  Whether 
or  not  any  of  these  narcotics  are  tasteless 
is  not  shown,  or  tbe  length  of  time  necessary 
for  them  to  take  effect  upon  the  patient  If 
there  was  a  narcotic  administered  in  the  sa- 
loon of  appellant  to  witness  Burns,  it  evi- 
dently took  effect  very  suddenly,  for  immedi- 
ately upon  passing  out  of  tbe  saloon  be  com- 
plained of  "weakness  about  his  knees."  Lat- 
er on,  this  terminated  in  stupor  and  difficulty 
lu  being  kept  awake.  Recurring  to  tbe  evi- 
dence-of  the  witness  Burns  as  to  what  oc- 
curred at  appellant's  saloon,  there  is  nothing 
to  Indicate  that  any  poison  was  administered 
to  bim  at  that  point,  outside  of  the  fact 
that  Immediately  after  passing  out  of  the 
saloon  he  began  to  feel  "weakness  "about  the 
knees,"  followed  subsequently  by  drowsiness 
and  stupor.  This  poison,  so  far  as  this  rec- 
ord is  concerned,  could  have  been  adminis- 
tered at  any  of  the  numerous  bouses  of 
prostitution  and  saloons  visited  by  him  'prior 
to  reaching  appellant's.  So  we  have,  sum- 
ming up  tbe  case  in  brief,  the  witness  visit- 
ing many  bouses  of  prostitution,  drinking 
quite  a  lot  of  beer  at  these  different  places, 
and  finally  drinking  beer  at  appellant's  sa- 
loon, followed  shortly  afterwards  by  "weak- 
ness in  the  knees,"  and  subsequent  drowsi- 
ness, and  tbe  statement  of  tbe  expert  that  the 
indications  were  that  witness  had  been  given 
a  narcotic.  Tested  by  any  criterion  known  to 
us,  this  evidence  is  totally  insufficient  to 
show  that  appellant  administered  tbe  nox- 
ious potion.  In  cases  of  this  character— that 
is,  cases  depending  on  circumstantial  evi- 
dence—it should  be  made  out  with  sufficient 
certainty  to  exclude  all  reasonable  hypotheses 


except  tbe  guilt  of  tbe  accused.  This  testi- 
mony brings  the  case  barely  up  to  a  su» 
plcion. 

Because  tbe  evidence  is  not  snffident  to 
Justify  the  verdict  of  tbe  Jury,  the  Judg- 
ment Is  reversed  and  tbe  cause  remanded. 


LUNA  T.  STATE. 

(Ck>art  of  Criminal  Appeals  of  Texas.    Feb.  18, 
19(».) 

PERJURY  —  MATBRIALITY     OF    FALSE     TESTI- 
MONY—INSTRUCTIONS— BBLIBP— EVIDENCE. 

1.  The  materiality  of  testimony  on  which  per- 
jury is  assisued  is  usually  a  question  for  tbe 
court 

2.  Defendant,  being  drunk  or  feigning  drunken- 
ness, was  taken  home  and  laid  on  the  bed  by  two 
of  his  tenants,  who  knew  he  had  money  on  his 
person.  On  awaking,  lie  found  that  bis  money 
wag  gone,  and  made  inquiry  of  his  wife  and  one 
of  the  tenants,  who  was  sleeping  in  tbe  house. 
On  his  prosecuting  further  inquiries,  one  of  the 
tenants  fled  the  country,  after  telling  defendant's 
son  that  the  other  had  gotten  him  into  all  the 
trouble,  and  now  hud  defendant's  money.  Bely- 
ing on  these  facts,  defendant  made  an  affidavit 
for  a  search  warrant,  charging  tbe  tenants  with 
the  theft  of  his  money,  and  was  indicted  for 
alleged  perjury  contained  therein.  Held  error 
not  to  give  an  instruction  that,  it  defendant  Re- 
lieved at  the  time  he  made  the  affidavit  that  the 
statements  were  true,  he  should  be  arquitted. 

8.  It  was  error  not  to  give  an  instruition  that 
if  defendant  believed  he  had  reasonable  grounds 
upon  which  to  predicate  the  affidavit  that  his  ten- 
ants took  the  money,  he  should  be  acquitted. 

4.  Evidence,  in  a  prosecution  for  perjury  for 
making  a  false  affidavit  charging  theft  of  money, 
that  the  defendant,  the  morning  after  he  missed 
the  money,  assaulted  the  person  ohnrp;ed,  and 
threatened  to  out  his  throat  if  he  bad  t»ken  the 
money,  and  that  the  person  threatened  fled  the 
country,  should  have  been  admitted,  as  showing 
the  defendant's  belief  in  regard  to  what  became 
of  his  money. 

6.  Evidence,  in  a  prosecution  for  perjury  in 
making  a  false  affidavit  charging  two  of  defend- 
ant's tenants  with  theft  of  money,  that  one  of  the 
tenants  tried  to  induce  the  other  to  leave  the 
country,  should  have  been  admitted,  as  it  showed 
a  circumstance  suggesting  to  defendant  the  be- 
lief that  the  tenants  were  acting  together,  and 
had  taken  his  money. 

Appeal  from  district  court,  Titus  county; 
J,  M.  Tallwt,  Judge. 

D.  C.  Luna  was  convicted  of  perjury,  and 
appeals.    Reversed. 

Pounders  &  Bearford  and  Glass.  Estes  & 
King,  for  appellant  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  perjury,  and  his  punishment  assessed 
at  confinement  in  tbe  penitentiary  for  a  term 
of  two  years. 

Tbe  indictment  was'  attacked  in  several 
particulars.  Without  entering  into  a  discus- 
sion of  tbe  various  questions  assigned,  we 
are  of  opinion,  after  a  careful  examination, 
that  it  is  syfflcient 

It  is  urged  that  the  court's  charge  is  fatal- 
ly erroneous,  in  submitting  the  question  of 
the  materiality  of  the  evidence  to  tbe  jury. 
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as  fact  to  be  detwmined  by  them.  We  be- 
lleTe  this  exception  Is  well  taken.  The  ma- 
teiiallty  of  testimony  upon  whlcli  perjury  Is 
assigned  usually  Is  a  question  for  the  court, 
and  not  the  Jury.  While  It  may  be  true 
that  It  might  be  a  mixed  question  of  law 
and  fact  in  some  cases,  this  la  not  true  as  to 
the  case  before  us. 

Appellant  tendered  a  special  instruction  to 
the  court,  in  which  he  requested  the  submis- 
sion of  his  theory;  that  is,,  if  they  should 
find  he  belicTed  at  the  time  he  made  the 
affidavit  that  the  statements  were  true,  he 
should  be  acquitted.  Under  the  facts,  this 
charge  should  have  been  given. 

He  further  requested  the  jury  be  charged 
that,  if  defendant  believed  he  had  reasonable 
grounds  upon  which  to  predicate  the  affi- 
davit that  Tom  Horn  and  Virgil  Hazlewood 
took  his  money,  they  should  acquit  A  few 
facts  might  be  stated,  to  show  that  this 
charge  should  have  been  given:  Mllner  tes- 
tified: That  in  going  out  from  town  in  a 
wagon  with  defendant  and  Hazlewood,  de- 
fendant proposed  that  Hazlewood  and  Mll- 
ner should  assist  him  In  concocting  a  scheme 
by  which  they  were  to  get  a  couple  of  fine 
mares  from  Horn;  that  appellant  on  the' 
following  day  should  put  $110  In  his  pocket, 
and  go  to  the  residence  of  his  stepson,  Stev- 
ens, and  display  this  money,  and  pretend 
to  be  very  drunk,  then  take  Horn  riding, 
and  thereafter  deliver  the  money  to  his  wife, 
and  bring  an  accusation  against  Horn,  cliar- 
gfaig  him  with  theft  of  the  money.  Defend- 
ant was  then  to  obtain,  as  a  compromise 
with  Horn,  the  mares;  appellant  paying 
Milner  $25,  and  Hazlewood  $10,  for  their  aid 
and  assistance  in  the  execution  of  the 
scbone.  Appellant  went  to  Stevens,  and 
subsequently  took  Horn  riding,  and  was  ei- 
ther very  drunk,  or  pretended  to  be  so.  That 
Horn  went  with  appellant  to  appellant's  resi- 
dence, and  Hazlewood  assisted  blm  in  carry- 
ing appellant  Into  the  house,  where  they  pla- 
ced him  on  the  bed.  During  the  night  ap- 
pellant waked  up  about  S  o'clock  in  the 
morning,  and  discovered  his  money  was 
gone.  He  immediately  woke  his  wife,  and 
made  inquiry  of  her  in  regard  to  it,  as  well 
as  of  Hazlewood,  who  .was  sleeping  in  the 
house.  Hazlewood  and  Horn  were  tenants 
of  appellant  Appellant  began  to  inquire 
about  bis  money;  instituted  search  and  in- 
vestigation early  in  the  morning,  after  be 
missed  It  at  night  Horn  went  to  Hazle- 
wood, and  told  him  that  the  el^er  Mllner 
inteoded  prosecuting  him  (Hazlewood)  for 
disturbing  the  peace,  and  advised  him  to 
leave  the  country.  Appellant's  son  and  ap- 
pellant instituted  Investigation  as  to  whether 
the  elder  Mllner  had  instituted  proceedings 
against  Hazlewood,  and  discovered  that  to 
be  false.  Appellant's  son  went  to  Hazle- 
wood about  the  matter,  and  Hazlewood 
promised  to  see  the  elder  Milner  and  make 
inquiries  himself,  started  in  that  direction, 
was  gone  a  short  while,  and  returned.    Be- 


coming suspicions,  the  yonnger  Luna  fol 
lowed  the  tracks  of  Hazlewood,  and  discov- 
ered that  he  did  not  go  to  see  Milner  about 
the  matter,  and  so  informed  him.  Hazle- 
wood admitted  that  he  did  not  and  further 
stated  that  Horn  had  gotten  him  into  all 
this  trouble,  and  that  he  was  going  down  in 
the  field  and  "wMp  hell  out  of  him,"  and, 
pointing  to  Horn's  bouse,  said,  "He  has  got- 
ten me  into  all  this  trouble,  and  be  now 
has  yoiu:  father's  money  in  bis  house." 
Hazlewood  fled  the  country.  These  are  the 
circumstances  that  induced  appellant  to 
make  the  affidavit  charging  Horn  and  Hazle- 
wood with  the  theft  of  his  money,  and  ask- 
ing for  a  search  warrant  Under  this  state 
of  case,  the  charges  Tequested  by  appellant 
should  have  been  given. 

Appellant  offered  to  prove  by  Hazlewood 
that  he  made  an  assault  upon  witness  with 
a  knife,  and  told  witness.  If  he  (defendant) 
knew  that  he  (Hazlewood)  had  gotten  his 
(defendant's)  money,  be  would  cut  witness* 
throat;  that  on  account  of  said  threats, 
Hazlewood  left  the  country.  This  testimony 
should  liave  been  admitted.  The  state  predi- 
cated perjury  upon  the  fact  that  he  charged 
Horn  and  Hazlewood  with  the  theft  of  the 
money.  It  is  alw.ays  a  question,  upon  a  trial 
for  perjury,  whether  the  statements  were 
willfully  and  falsely  made.  If  defendant 
bad  reason  to  believe  Hazlewood  and  Horn 
—either  or  both— got  bis  money,,  the  falsity 
of  the  testimony  against  him  might  be  met 
by  this  as  a  circumstance  in  his  favor.  This 
testimony,  occurring  the  following  morning 
after  he  missed  bis  money  at  night  went  to 
show  the  condition  of  defendant's  mind,  and 
his  belief  in  regard  to  what  became  of  his 
money. 

Another  bill  shows  that  after  Horn  had 
testified  that  he  went  into  the  field  where 
Hazlewood  was  at  work,  and  told  Hazlewood 
that  Mllner  was  going  to  prosecute  Wm  for 
disturbance  of  the  peace,  defendant  offered 
to  prove  that  on  the  evening  of  the  same 
day  Horn  again  went  to  Hazlewood,  where 
he  (Hazlewood)  was  at  work  in  the  field, 
and  told  him  that  he  (Hazlewood)  was  a 
single  man,  and  ought  to  leave  the  country 
before  said  Milner  indicted  him  for  disturb- 
ing the  peace  on  Jnne  1,  1001,  and  that  said 
Horn  then  and  there  advised  Hazlewood  to 
leave  the  country.  The  first  conversation, 
which  was  admitted,  was  of  the  same  char- 
acter, but  not  so  extended,  as  the  latter. 
This  testimony,  if  true,  shows  that  Horn 
was  trying  to  Induce  Hazlewood  to  leave  the 
country,  and  was  a  circumstance,  connected 
with  the  other  circumstances,  which  would 
tend  to  prove  appellant's  theory  that  Hazle- 
wood and  Horn  were  acting  together,  and 
suggested  to  appellant  the  belief  that  they 
got  his  money;  and  it  should  have  been  ad- 
mitted. These  facts  were  known  to  appel- 
lant when  he  made  the  affidavit. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 
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MARTIN  T.  STATH. 

(C!ourt  of  Orlminal  Appeals  of  Texaa.    Feb.  18, 
1908.) 

SELLING  UQUOR  TO  MINOR— BVIDBNC»- 
CONVKRSATIONS. 

1.  In  a  prosecntion  for  selliiig  liqaor  to  a 
minor,  defendant,  on  cross-examination,  brought 
out  the  fact  tliat  the  minor  had  come  to  'witness 
on  the  day  the  sale  was  alleged  to  have  been 
nindc,  and  asked  him  to  get  him  some  whisky. 
On  redirect  examination  the  witness  was  allowed 
to  state  that  the  minor  told  him  that  he  had  seen 
defendant's  son,  who  had  agreed  to  sell  him 
half  a  pint  of  whisky,  and  to  allow  him  to  pay 
10  cents  on  the  same,  and  credit  him  for  the 
balance.  This  evidence  was  objected  to  because 
defendant  was  not  present  when  the  conversation 
was  had,  but  the  bill  of  exceptions  did  not  state 
as  a  fact  that  defendant  was  not  so  present,  but 
merely  assigned  it  as  a  ground  of  objection. 
HeUi  that,  as  presented  by  the  bill  of  excep- 
tions, the  admission  of  the  evidence  was  not 
shown  to  be  error. 

2.  It  appearing  that  defendant  and  his  son 
•were  both  present  when  the  whisky  was  actnally 
sold,  the  admission  of  the  evidence  was  proper, 
even  if  defendant  was  not  present  at  the  time 
of  the  conversation  between  his  son  and  the 
minor. 

Appeal  from  Bomerrell  county  court;  7. 
G.  Adams,  Judge. 

Mart  Martiii  was  convicted  of  selling  liquor 
to  a  minor,  and  appeals.    Affirmed. 

J.  X  Farr  and  Hines  &  Wilson,  for  appel- 
lant   Howard  Martin,  Aaat  Atty.  Oen^  for 

the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  liquor  to  a  minor,  and  fined  $25. 

By  the  first  bill  of  exceptions  it  is  made 
to  appear  that  while  counsel  for  appellant 
was  cross-examining  witness  Will  Force  he 
stated  "that  the  witness  Carriger  came  to 
where  he  was  In  C.  W.  Hill's  store,  gave  him 
a  dime,  and  told  him  that  he  wanted  him  to 
get  him  some  whisky."  On  redirect  examina- 
tion he  testified,  over  appellant's  objections, 
"that  Andrew  Oarrlger  told  him,  as  they  went 
from  Hill's  store  to  Martin's  saloon,  on  the 
day  of  the  alleged  purchase  of  the  whisky, 
that  be  had  seen  Letch  Martin,  and  that 
Letch  had  agreed  to  sell  him  one  half  pint 
of  whisky,  and  had  agreed  to  let  him  pay 
ten  cents  on  same,  and  credit  him  for  the  bal- 
ance." This  was  objected  to  because  appel- 
lant was  not  present  when  any  trade  was 
made  or  conversation  had  between  Andrew 
Carriger  and  Letcb  Martin,  and  could  serve 
no  purpose  other  than  to  prejudice  the  rights 
of  appellant.  The  court  explains  this  bill  by 
stating:  "After  defendant  had  proved  by 
witness  Force  that  Andrew  Oarrlger  had  come 
to  him  at  C.  W.  Hill's  store  on  the  Ist  of 
March.  1902,  and  requested  said  witness  to 
take  a  dime  and  buy  bim  a  half  pint  of  whis- 
ky, and  after  said  testimony  was  given,  the 
state  insisted  and  the  court  permitted  the  re- 
malnd^  of  the  conversation  that  was  had  be- 
tween witness  and  Carriger  at  the  time  Car- 
riger delivered  witness  the  dime;  and  at  the 
same  time  tlie  court  Instructed  the  said  wit- 


ness not  to  detail  any  conversation  other  than 
that  bad  between  them  at  the  time  of  the 
delivery  of  the  dime  And  the  request  to  pur- 
chase the  whisky.  Whereupon  said  Force 
stated  that  the  remainder  of  the  conversation 
between  him  and  Andrew  Carriger  at  the 
time  was  that  Letch  Martin,  who  was  helping 
defendant  run  the  saloon  that  day,  had 
agreed  to  sell  him,  Andrew  Carriger,  a  half 
pint  of  whisky  for  ten  cents,  and  credit  him 
for  the  balance,  provided  said  Carriger  would 
get  some  one  elib  to  buy  the  whitky  for  him. 
This  evidence  was  offered  by  the  state  to 
show  why  witness  Force  and  Carriger  visited 
said  saloon  and  called  for  Letch  Martin,  who 
was  helping  defendant  run  the  saloon  that 
day,  and  for  the  purpose  of  getting  all  the 
conversation  before  the  Jury,"  etc.  It  will 
be  observed  that  the  bill  of  exceptions  falls 
to  show  that  Letch  Martin  and  bis  father  (ap- 
pellant in  this  case)  were  not  together  at  the 
time  of  the  alleged  conversation.  It  is  as- 
signed as  a  ground  of  objection  that  defend- 
ant was  not  present  when  the  trade  was 
made  between  Letcb  Martin  and  Carriger, 
but  it  is  not  stated  as  a  fact,  but  simply 
urged  as  a  ground  of  objection.  The  testi- 
mony of  Carriger  is  to  the  effect  that  be  un- 
dertook to  buy  the  whisky  in  appellant's  sa- 
loon, and  was  told  by  appellant  that  he  would 
not  sell  it  to  bim,  as  he  was  a  minor;  that. 
If  he  wanted  to  purchase  the  whisky,  he 
must  get  some  adult  person  to  make  the  pur- 
chase for  him.  It  was  the  day  of  the  primary 
election,  and  appellant  was  in  and  out  of  the 
saloon  during  the  day,  but  devoted  most  of 
bis  time  to  the  interest  of  some  candidate 
for  sheriff;  and  that  his  son.  Letch,  was  at- 
tending to  the  saloon  on  that  day.  The  tes- 
timony further  shows'  that  they  were  both  in 
there  at  the  time  of  the  purchase  of  the 
whisky.  As  the  matter  is  presented  by  the 
bill,  there  is  no  eiror.  Nor  do  we  believe 
that  it  would  have  been  error  because  Letch 
Martin  was  In  tnere  at  the  time  and  delivered 
the  whisky  to  i<'orce,  who  purchased  it  for 
Carriger,  the  minor.  The  10  cents  was  then 
received,  and  the  minor  granted  time  In 
which  to  pay  the  remainder.  This  was  a  part 
and  parcel  of  the  conversation  brought  out 
by  appellant,  and  on  the  facts  above  de- 
tailed we  believe  the  court  did  not  err  in  ad- 
mitting this  testimony.  Appellant  injected 
the  matter,  which  authorized  the  state  to  fol- 
low it  up. 

There  being  no  error  in  the  record,  the 
Judgment  is  afiinued. 


WILLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 

1908.) 

WEAPONS  -  CARRYING  PISTOL  —  TRAVELER- 
PERSON  AT  PLACE  OF  BUSINESS— EXEMP- 
TION FROM  CRIMINAL  LIABILITT— NECESSI- 
TY—SUFFICIENCY  OF  EVIDENCE. 

1.  A  railroad  train  porter,  whose  run  carries 
him  some  ISO  miles  every  day,  ia  a  traveler,  so 
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as  to  be  exempted  from  criminal  liability  for  car- 
rying a  pistol. 

2.  A  railroad  train  porter,  whose  daty  it  is 
to  look  ont  for  persons  stealing  rides,  and  to 
put  or  keep  them  off  the  train,  and  also  to  load 
and  unload  baxeage  at  stations,  sweep  ont  cars, 
and  generally  follow  the  conductor's  directions,  is 
at  his  place  of  business  when  on  board  the  train, 
so  as  to  be  exempted  'from  criminal  liability  for 
carrying  a  pistol. 

3.  Evidence  in  a  prosecution  for  carrying  a 
pistol  considered,  and  JuM  to  .show  that  defend' 
ant  had  reasonable  grounds  for  fearing  an  un- 
lawful attack  upon  him,  and  that  the  danger 
was  so  imminent  aa  not  to  admit  of  the  arrest 
of  his  assailant  on  legal  process,  so  as  to  over- 
throw a  Jury  finding  to  the  contrary. 

Appeal  from  Limestone  county  court; 
James  Klmbell,  Spe<:ial  Judge. 

Hamp  Williams  was  convicted  of  tmlaw- 
fully  carrying  a  pistol,  and  appeals.  Re- 
versed. 

Williams  &  Bradley,  for  appellant.  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDBBSON,  J.  Appellant  was  convict- 
ed of  unlawfully  carrying  a  pistol,  and  fined 
$25;    hence  this  appeal. 

The  evidence  shows  that  appellant  was  a 
regular  porter  of  the  passenger  train  on  the 
Houston  &  Texas  Central  Railroad  running 
from  EnnlB  to  Houston,  and  that  It  was  his 
duty,  among  other  things,  to  look  out  for 
"bums,"  or  persons  stealing  rides  on  the 
train,  and  to  load  and  unload  baggage  at  all 
stations,  sweeping  out  cars,  and  generally  to 
follow  the  directions  of  the  conductor  who 
was  In  charge  of  the  train.  He  was  also  au- 
thorized, under  Instructions  of  the  conductor, 
to  keep  all  "bums"  or  persons  who  were  not 
passengers  off  the  train,  or.  If  he  found  such 
persons  on  the  train,  to  put  them  off.  It  was 
also  shown  In  evidence  that  persons  stealing 
rides  frequently  gave  trouble  to  the  train- 
men, and  frequently,  when  they  were  put 
off,  they  threw  rocks,  sticks,  pieces  of  coal, 
and  other  things  at  persons  who  put  them 
off;  and  sometimes  such  persons  were  armed 
with  pistols  and  knives.  The  conductor  tes- 
tified that  on  this  apcount,  when  he  knew  or 
believed  such  persons  were  stealing  rides  on 
the  train,  he  generally  sent  the  porter  and 
others  of  the  train  crew  to  make  such  per- 
sons get  off  the  train.  On  the  particular 
night  in  question,  when  the  train  approached 
Mexla,  a  number  of  persons  were  found  to 
be  stealing  rides  on  the  train,  and  the  con- 
ductor sent  appellant  forward  to  make  them 
get  off  the  blind  baggage.  Twice,  after  the 
train  stopped  at  the  dexwt.  It  was  stopped, 
in  order  to  afford  an  opportunity  to  make 
such  persons  get  off.  Among  these  "bums" 
was  the  prosecutor,  Luther  Herod.  When 
appellant  went  forward  to  clear  the  blind 
baggage  of  such  persons  as  were  Intruding 
on  the  train,  said  Herod  cursed  appellant, 
and  told  bim  to  "get  away  from  here, 
you  damn  negro;  I  will  cut  your  throat" 
Herod  Jumped  down  from  the  train  at  the 
front  end  of  the  car,  and  started  toward  ap- 
pellant with  a  knife,  as  he  testified;  and 


appellant  called  to  him  not  to  come  on  blm 
with  that  knife,  and  fired  his  pistol  in  the 
air,  to  scare  him.  The  train  then  pulled  out, 
but  prosecutor,  Herod,  succeeded  in  getting 
on  the  train  again.  Bentiey,  one  of  the  train 
crew,  heard  Herod  say  that  he  was  going  to 
kill  defendant  This  was  communicated  to 
appellant  before  they  reached  Groesbeck. 
When  the  train  stopped  at  Groesbeck,  appel- 
lant as  was  his  duty,  went  forward  to  help 
put  the  baggage  on  the  car,  and  carried  bis 
pistol  In  his  hand.  As  soon  as  he  began  to 
handle  the  baggage,  Herod  came  up  with 
something  in  his  hand,  which  appellant  took 
to  be  a  knife  or  a  pistol,  but  which  in  reality 
was  a  coupling  pin.  Appellant  immediately 
called  out  to  those  around,  "Take  that  man 
away  from  here."  Herod  replied,  "You  shot 
at  me  at  Mexla,  and  I  am  going  to  kill  you." 
Appellant  Insisted  on  the  crowd  taking  the 
man  away,  at  the  same  time  holding  his 
pistol  in  his  liand,  as  he  testified,  in  order  to 
protect  himself.  At  this  Juncture  an  ofiScer, 
who  happened  to  be  at  the  train,  interfered, 
and  stopped  the  difficulty,  and  took  appel- 
lant's pistol  away  from  him.  It  was  also 
shown  that  appellant  generally  carried  bis 
pistol  on  the  train  in  a  grip  or  valise,  which 
he  kept  In  one  of  the  cars;  that  on  this  par- 
ticular night,  when  instructed  by  the  con- 
ductor to  keep  the  "bums"  off  the  train,  he 
got  his  pistol  at  Mexla,  and  kept  it  on  his 
person  from  that  time  until  after  the  trouble 
at  Groesbeck.  Appellant  set  up  three  de- 
fenses to  the  state's  charge:  (1)  That  be 
was  a  traveler,  and  as  such  had  a  right  to 
carry  a  pistol;  (2)  that  he  bad  reasonable 
grounds  for  fearing  an  unlawful  attack  upon 
his  person,  and  the  danger  was  so  imminent 
and  threatening  as  not  to  admit  of  the  arrest 
of  the  person  about  to  make  such  attack  up- 
on legal  process;  (3)  that  he  was  at  his  own 
place  of  business,  and  had  a  right  to  carry 
arms.  In  regard  to  his  defense  of  being  a 
traveler,  we  would  reiterate  what  was  said 
in  Bain  v.  State  (Tex.  Cr.  App.)  44  8.  W. 
518— that  under  the  general  term  "traveler," 
which  means  one  who  travels  in  any  way, 
one  who  makes  a  Journey,  one  who  goes 
from  place  to  place,  appellant  would  seem  to 
come  under  this  definition;  for  going  on  a 
train  every  day  some  150  miles  would,  in 
common  parlance,  constitute  him  a  traveler. 
We  are  of  opinion  that  appellant  was  both  a 
traveler  and  was  at  his  place  of  business  at 
the  time  he  is  charged  to  have  carried  said 
pistol.  His  business  constituted  blm  a  trav- 
eler, and  he  was  engaged  in  his  business 
while  traveling,  and  that  business  required 
him  to  be  alert,  and  at  his  post  of  duty,  not 
only  to  protect  the  train  against  any  inter- 
lopers or  persons  who  were  not  authorized  to 
ride  thereon,  but  to  aid  in  protecting  the 
passengers  themselves  when  called  upon  by 
the  conductor  In  charge  of  the  train.  In  our 
opinion,  he  had  a  right  both  as  a  traveler 
and  as  being  at  his  place  of  business,  to 
carry  a  pistol.    Appellant  requested  both  of 
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these  Uisnes  to  be  sabmltted  to  the  jory,  but 
the  court  refused  to  entertain  bis  request. 
In  this,  we  think,  there  was  error.  The 
court  did  submit  to  the  Jury  the  Issue  as  to 
whether  appellant  had  been  threatened,  and 
was  in  imminent  danger  at  the  time  he  was 
shown  to  have  carried  the  pistol.  However, 
the  Jury  found  against  him  on  this  issue. 
In  this,  we  think,  the  Jury  was  at  fault,  as 
the  testimony,  in  our  opinion,  unquestionably 
showed  that  in  the  performance  of  his  duty 
he  had  offended  prosecutor,  Herod,  who  had 
threatened  his  life;  and  at  the  time  appel- 
lant was  discovered  carrying  the  pistol  Herod 
was  in  the  act  of  making  an  onslaught  on 
him  with  a  coupling  pin.  As  it  transpired, 
bis  apprehension  was  well  grounded;  and 
the  evidence  further  showed  tliat  he  had  no 
opportunity  to°  have  applied  to  a  peace  offi- 
cer. The  Jury  should  have  found  in  appel- 
lant's favor  on  this  Issue. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


TKRRY  V.   STATK 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  18, 

1903.) 

WITNESSES  —  CONTRADICTION  —  WRITTEN 
STATEMENT  —  FOUNDATION  —  OPINION  EVI- 
DENCE —  PUKPOSH  OF  BVIDBNCB  —  LIMITA- 
TION. 

1.  Where  a  witness  denied  that  he  bad  made 
statements  contained  in  an  affidavit,  which  it 
was  alleged  he  had  signed  and  sworn  to,  it  wag 
error  to  permit  the  introduction  of  the  affidavit 
In  evidence  without  further  proof  that  the  state- 
ments were  in  fact  made  by  him. 

2.  In  a  prosecution  for  assault  with  intent  to 
murder,  a  witness'  opinion  as  to  who  fired  the 
riiot  was  inadmissible. 

3.  Where,  in  a  prosecution  for  assault  with 
intent  to  murder,  an  affidavit  of  the  witness, 
taken  at  the  instance  of  the  county  attorney  in 
defendant's  absence,  was  used  to  contradict  a 
witness  on  the  stand,  its  consideration  shonld 
be  limited  by  the  court  to  snch  question. 

Appeal  from  district  court,  Anderson  coun- 
ty; John  Young  Gooch,  Judge. 

Will  Terry  was  convicted  of  assault  with 
Intent  to  murder,  and  be  appeals.    Reversed. 

Campbell  &  McMeans,  for  appellant.  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  Intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years;  hence  this 
appeal. 

The  third  bill  of  exceptions  is  substantial- 
ly as  follows:  That  while  Claude  Johnson 
was  being  cross-examined  by  private  prose- 
cutor N.  B.  Moirls,  Esq.,  and  while  said  at- 
torney held  a  paper  in  liis  hand,  purporting  to 
be  a  statement  In  writing  made  and  sworn 
to  by  witness  about  a  week  after  the  shoot- 
ing, and  which  witness  identified  as  being 
the  statement  signed  and  sworn  to  by  him, 
the  said  witness  was  asked  and  made  replies 
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to  the  following  questions:  "Q.  Ib  It  not  true 
that  you  and  Will  Terry  went  to  Jule  Nash's 
saloon,  and  drank  a  bottle  of  beer  each,  and 
bad  it  charged  to  you?  A.  No,  sh:;  we  drank 
two  bottles  of  beer  each.  Q.  In  this  affidavit 
(exhibiting  paper)  did  yon  not  say  (reading): 
'We  then  went  together  to  Jule  Nash's  sa- 
loon, and  drank  a  bottle  of  beer  each,  and 
had  it  charged  to  me7  A.  I  did  not  state 
that  in  the  county  attorney's  office,  and.  If 
my  affidavit  says  two  bottles,  it  Is  incorrect. 
That  may  have  been  one  of  the  corrections 
that  I  asked  to  be  made  in  tbe  written  state- 
ment Q.  Is  It  not  a  fact  that  defendant 
asked  Goldberg  (reading):  If  his  credit  was 
good  for  two  bottles  of  beer  until  the  next 
day?  That  Goldberg  replied  to  him  that  he 
did  not  do  that  kind  of  business.  That  de- 
fendant then  Insisted  several  thnes  that  Gold- 
berg should  let  him  have  tbe  beer  on  credit, 
and  was  refused  by  Goldberg,  who  stated  as 
bis  reason  that  he  did  not  sell  beer  on  credit. 
Will  Terry  got  mad,  and  asked  Goldberg  if 
be  thought  he  would  not  pay  him  for  it. 
Goldberg  then  told  Will  Terry  for  him  to  get 
out  of  the  saloon;  that  be  did  not  want  to 
bave  any  trouble  with  him.  Terry  replied 
to  him  In  a  rough  and  angry  manner  that  be 
ought  to  let  him  have  the  beer.  Goldberg 
then  told  him  to  go  out  of  the  saloon;  that 
he  did  not  want  to  break  his  face.'  And  was 
not  this  all  that  was  said  between  the  par- 
ties?" Witness  replied  that  this  was  not  al- 
together true,  but  said  that  it  was  true 
ttiat  Terry  asked  for  credit,  but  not  that 
Terry  got  mad,  and  replied  io  a  rough  and 
angry  manner;  and  it  was  not  true  that 
Goldberg  said  he  did  not  want  any  trouble 
with  him,  and  that  It  was  not  true  that  this 
was  all  tliat  was  said.  Here  state's  counsel 
then  read  from  tbe  affidavit,  in  the  presence 
and  hearing  of  the  Jury,  the  matters  con- 
tained in  the  above  questions,  and  asked 
witness  if  he  did  not  make  sndi  statements 
In  Mr.  Harris'  office  and  in  said  afiJdavlt,  to 
which  he  replied  that  he  did  not  He  was 
then  asked  the  further  questions  by  tbe 
state's  attorney:  "Q.  Is  it  not  true  that,  aft- 
er coming  out  of  the  front  door,  and  as  soon 
as  you  and  Terry  got  out  of  the  door,  that 
Terry  asked  you  to  go  back  in  the  saloon 
with  him,  saying  that  he  wanted  to  ask 
Goldberg  what  he  said  about  breaking  bis 
face,  and  did  you  not  say  in  reply,  'No,  let's 
go  up  the  street'?"  State's  counsel  then  ask- 
ed him  if  he  did  not  make  said  statements  In 
Mr.  Harris'  office  and  in  said  affidavit,  to 
which  he  answered,  "No."  Witness  was  ask- 
ed why  he  and  Terry  went  to  Wilcox's  restau- 
rant, and  replied  that  he  did  not  know. 
"State's  counsel  then  asked  him  if  he  did  not 
say  in  the  said  statement  (reading  from  the 
statement),  'The  reason  we  went  to  this  res- 
taurant was  because  we  wanted  to  go  there 
to  borrow  a  pistol;'  and  asked  him  if  he  did 
not  say  in  reply  that  they  would  not  let  them 
have  a  pistol  If  they  had  one,  to  which  wit- 
ness replied  that  he  did  not  make  such  state- 
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ment  In  said  affidavit  Witness  was  asked  If 
Terry  did  not  talk  to  Richardson  that  night, 
and  It  Terry  did  not  tell  him  that  Richardson 
would  not  let  blm  have  the  gun,  to  which 
he  answered,  'No.'  Then  the  state's  counsel 
read  sach  statement  from  the  affidavit,  and 
asked  witness  if  he  did  not  make  said  state- 
ments in  Harris'  office  and  in  said  affidavit, 
to  which  he  replied  in  the  negative.  Witness 
Teas  asked  If  It  was  not  true  that  he  and 
Terry  drank  only  three  bottles  of  l>eer  each, 
■while  they  were  together  that  night  Wit- 
ness answered,  'No.'  Then  he  was  asked  by 
the  state's  counsel  (reading  from  said  state- 
ment) If  he  did  not  say  in  said  statement: 
'While  1  was  with  Terry,  we  drank  three 
bottles  of  beer  each— one  each  at  Jules  Nash'a 
saloon,  one  each  at  Arthur  Ralney's,  and  one 
each  at  the  St  Charles.  Jules  Nash  waited 
on  us  at  his  saloon,  Arthur  Ralney  waited 
on  us  at  his  saloon,  and  Andrew  Sweaney 
-waited  on  us  at  the  St  Charles.'  To  which 
-witness  answered,  'No.'  To  the  reading  of 
-which  statement  from  said  document  to  wit- 
ness, lu  asking  him  questions  in  the  presence 
and  hearing  of  the  Jury,  defendant  objected, 
because  it  was  not  a  statement  taken  in  any 
judicial  proceeding  to  which  defendant  was 
a  party,  and  said  statement  was  taken  at  a 
time  when  neither  defendant  nor  his  attor- 
neys were  present,  and  that  he  had  no  oppor- 
tunity to  cross-examine  witness;  and,  fur- 
ther, that  said  statement  could  not  and  should 
not  be  Introduced  in  evidence  against  de- 
fendant for  any  purpose,  and  that  same  Is  not 
legal  testimony.  And  thereafter  the  state, 
by  said  private  prosecutor,  to  contradict  wit- 
ness, offered  in  evidence  so  much  of  the  -writ- 
ten document  as  is  quoted  above,  purporting 
to  be  the  statement  made  by  the  -witness 
Claude  Johnson,  under  oath,  in  writing,  a 
few  days  after  the  shooting  of  Goldberg, 
having  asked  each  question  separately;  and 
after  first  having  been  asked  if  he  made  the 
several  statements  in  the  affidavit  to  which 
defendant  objected,  for  the  reasons  stated, 
and,  further,  because  it  was  not  a  voluntary 
statement  of  witness;  that  witnesses  Claude 
Johnson,  T.  J.  Harris,  and  Parks  Addlngton 
had  testified  that  at  the  time  said  affidavit 
was  made  and  read  over  to  him  he  requested 
certain  changes  to  be  made  therein,  and  cer- 
tain additions  made  thereto,  which  additions 
and  changes  appear  from  the  statement  It- 
self had  not  been  made  or  Interlined;  and 
that  said  statement  therefore  was  not  a  cor- 
rect statement  of  the  facts  made  by  said  wit- 
ness at  the  time.  The  defendant  further  ob- 
jected to  the  introduction  of  said  portions  of 
said  statement  for  the  reason  that  it  was  not 
a  voluntary  statement  of  witness,  which  ob- 
jection was  overruled;  and  the  district  at- 
torney wag  permitted  to  read  said  disputed 
or  qualified  statement  before  the  Jury  in  in- 
terrogating said  witness,  and  after  permitting 
said  disputed  and  qualified  statements  to  be 
introduced  aa  evidence  in  the  case.  To 
which  rulings  of  the  court  the  defendant  ex- 


cepted, and  here  tenders  hhi  bill  of  excep- 
tions, and  prays  that  it  be  approved  and 
filed;  and,  without  waiving  the  foregoing  ob- 
jections, defendant  asked  that  the  other  por- 
tions of  said  affidavit  not  introduced  by  the 
state,  be  read  in  evidence,  which  was  per- 
mitted and  done." 

In  this  action  of  the  court  there  was  error. 
If  the  defendant's  witness  Claude  Johnson, 
prior  to  the  institution  of  this  prosecution, 
had  made  a  written  statement,  and  signed 
and  swore  to  the  same  in  the  county  attor- 
ney's office,  questions  could  be  read  from  said 
affidavit  to  the  witness,  and  be  could  be  asked 
if  he  made  statements  contained  therein  in 
sai^  office.  If  the  witness  denied  making 
them,  then  it  would  be  proper  for  state's 
counsel  to  place  witnesses  on  the  stand,  and 
prove  that  he  did  make  such  statements. 
But  In  the  absence  of  such  proof  It  would 
not  be  proper  to  Introduce  and  read  to  the 
Jury  the  affidavit  containing  said  statements, 
which  statements  had  been  controverted  and 
denied  by  the  witness.  It  Is  always  proper 
practice  to  contradict  a  witness,  wherever  It 
can  be  done,  upon  material  issues.  But  the 
contradiction  must  be  by  positive  evidence; 
and  to  ask  a  witness  If  he  did  not  make  a 
certain  statement,  which  statement  had  pre- 
viously been  written  out,  although  signed  and 
sworn  to  by  him,  and  he  denies  this,  then 
with  this  character  of  predicate  It  Is  not 
proper  to  introduce  the  written  document  in 
evidence.  Therefore  we  hold  that  the  court 
erred  In  admitting  this  affidavit  Witness 
Claude  Johnson's  opinion  as  to  who  fired  the 
shot  should  not  have  been  admitted.  Appel- 
lant also  insists  that  this  testimony  should 
have  been  limited  by  the  court  in  its  charge, 
to  the  question  of  the  credibility  of  the  wit- 
ness Johnson.  We  would  suggest  upon  an- 
other trial  that  this  should  be  done.  Drake 
V.  State,  25  Tex.  App.  293,  7  S.  W.  868. 

For  the  error  discussed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


McDonald  v,  statbl 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1903.) 

WITNESSES— IHPBACHINO  CREDIBIUTT. 

1.  In  a  prosecution  for  theft  the  state,  on 
cross-examination  of  defendant,  could  prove,  for 
the  purpose  of  impeaching  his  credibility,  that 
he  had  been  previously  convicted  of  theft 

Appeal  from  Hill  county  court;  L.  C  Hill, 
Judge. 

Erd  McDonald  was  convicted  of  theft,  and 
appeals.    Affirmed. 

C.  F.  Greenwood,  Co.  Atty.,  B.  Y.  Cum- 
mings,  Asst.  Co.  Atty.,  and  Howard  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  misdemeanor  fbeft,  and  fined  $25,  and 
10  days  In  the  county  JalL 
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There  Is  only  one  bill  of  exceptions  In  tbe 
record,  and  that  was  to  the  action  of  the 
court  allowing  the  state  to  prove  by  appel- 
lant, he  being  a  witness  on  his  own  behalf, 
on  his  cross-examination,  that  he  had  pre- 
viously been  convicted  of  the  theft  of  a 
coat.  This  testimony  was  relevant  as  going 
to  his  credibility,  and  the  court  did  not  err 
in  receiving  It  The  charge  of  the  court,  as 
given,  was  without  error,  and  tbe  evidence 
in  our  opinion  amply  supports  the  verdict 

The  Judgment  is  affirmed. 


TACKABERRY  T.  STATE. 

(Court  of  Criminal  Appeala  of  Texas.    Feb.  18, 

1903.) 

INTOXICATING    UQVOR— 3AIA    ON    80NDAT— 

EVIDENCE— APPBAL—BIU.  07 

BXCKPTI0N8. 

1.  A  bill  of  exceptions  in  a  criminal  appeal, 
signed  by  the  comity  attorney,  but  not  indorsed 
by  the  judge,  cannot  be  considered. 

2.  Alleged  error  In  permitting  counsel  for  the 
state  in  a  criminal  prosecution  to  read  in  the 
presence  of  the  jury  evidence  taken  in  the  grand 
jury  room  cannot  be  considered  on  appeal,  when 
it  was  not  excepted  to  at  tbe  time. 

3.  In  a  prosecution  for  selling  liquor  on  Sun- 
day, evidence  that  tbe  sale  took  place  on  Sunday 
heui  sufficient  to  support  a  conviction. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

W.  B.  Tackaberry  was  convicted  of  violat- 
ing the  Sunday  law,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  violating  the  Sunday  law,  and  his 
punishment  assessed  at  a  line  of  $25. 

In  motion  for  new  trial  It  is  contended 
that  the  court  erred  in  Instructing  tbe  Jury 
that  the  agency  of  defendant,  if  any,  could 
be  shown  by  circumstantial  evidence,  as 
could,  also,  the  sale.  As  the  record  Is  be- 
fore us.  It  falls  to  show  that  this  charge 
was  given.  It  is  signed  by  the  county  at- 
torney, but  is  not  indorsed  by  the  Judge.  In 
fact,  it  fails  to  show  the  charge  was  given. 
Therefore  It  is  unnecessary  to  discuss  it    • 

The  fifth  ground  of  the  motion  for  new 
trial,  to  tbe  effect  that  the  court  erred  in 
permitting  the  state's  counsel  to  read,  in  the 
presence  and  hearing  of  the  Jury,  evidence 
of  Harry  Hendrlck  taken  In  tbe  grand  Jury 
room,  was  not  excepted  to  at  the  time,  if  in 
fact  it  occurred. 

It  is  contended  the  evidence  is  insufficient 
to  show  the  sale  on  Sunday.  We  are  of  opin- 
ion this  is  not  correct.  It  is  placed  beyond 
question  that  In  the  billiard  room  attached 
to  the  saloon,  appellant  furnished  beer  on 
Sunday,  as  charged.  Carter  expressed  some 
doubt  as  to  whether  it  was  paid  for  at  the 
time,  or  whether  it  was  charged  against  him, 
after  having  first  stated  that  he  did  not  recol- 
lect whether  It  was  a  sale  or  a  gift  But 
when  his  attention  was  called  to  bis  testi- 


mony before  the  grand  Jnry,  be  admitted 

that  his  statement  before  that  body  was  true; 
and  this  testimony  proved  tbe  sale,  but  left 
it  in  doubt  whether  he  paid  the  cash  for  It, 
or  It  was  charged  on  the  boo)):B  against  bim. 
Appellant  himself  testified  that  he  never  sold 
any  drinks  of  any  kind  on  Sunday,  but  that 
on  one  occasion  the  proprietor.  Brown,  gave 
some  of  the  boys  beer.  Brown  testified  that 
he  employed  appellant  to  work  by  the  week, 
and  always  paid  him  off  on  Saturday  night; 
that  be  had  no  authority  from  him  to  sell 
on  Sunday;  that.be  himself  was  In  tbe 
saloon,  at  the  bar,  on  the  30th  of  March, 
the  Sunday  In  question;  and  that  Tacka- 
berry never  got  any  beer  from  him  on  that 
day.  This  is  the  day  the  witnesses  show 
the  beer  was  obtained  by  Carter.  If  in  fact 
Tackaberry  let  Carter  have  tbe  beer,  as 
testified  by  that  witness,  we  believe  the  case 
is  made  out. 
The  Judgment  is  affirmed. 


BAIiL  T.  STATE. 
(Court  ot  CUminal  Appeals  of  Texas.    Feb.  18, 
1803.) 

RAPB-CONTINCANOB— ABSENT  WITNBSS-MA- 
TBRIALITY  OP  TESTIMONY  —  8DB8BQUENT 
tlAa  TREATMENT  OF  PROSECUTRIX— ADMIS- 
SIBILITY OF  EVIDENCE. 

1.  In  a  prosecution  of  a  father  for  the  forcible 
ra^e  of  his  14  year  old  daughter  by  a  former 
wife,  accused  was  refused  a  continuance  on  ac- 
count of  his  wife's  absence  in  another  state. 
It  appeared  that  the  couple  had  parted  owing  to 
a  disagreement.  No  process  had  been  served  on 
tbe  wife  previous  to  her  departure,  but  she  prom- 
ised to  return  for  the  trial.  No  attempt  was 
made  to  take  her  deposition.  The  daughter's  tes- 
timony showed  that  most  of  the  ill  treatment 
received  from  accused  was  in  the  wife's  presence, 
or  within  her  knowledge.  Beld  that,  in  view  of 
tbe  materiality  of  the  wife's  testimony,  it  was 
error  to  refuse  a  new  trial,  notwithstanding  tbe 
lack  of  diligence  to  secure  her  attendance. 

2.  In  a  prosecution  of  a  father  for  the  forcible 
rape  of  his  14  year  old  daughter  it  is  error  to 
admit  evidence  of  beatings  given  the  daupbter  by 
accused,  while  drunk,  a  few  montlis  sii  --'(siueut 
to  the  offense  charged,  and  not  connectud  with 
any  attempt  to  repeat  the  crime. 

Appeal  from  district  court  Parker  covnty; 
J.  W.  Patterson,  Judge. 

G.  T.  Ball  was  convicted  of  rape,  and  ap- 
peals.   Reversed. 

Preston  Martin.  Gilbert  &  Gilbert,  and 
Brown  &  Bledsoe,  tot  appellant  R.  B.  Hood 
and  Sam  Shadle,  for  the  State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  rape,  and  his  pimishment  assessed 
at  confluemeut  in  tbe  penitentiary  for  a  term 
of  99  years.  The  rape  was  committed  upon 
Mayrtie  Ball,  a  girl  about  14  years  old,  the 
daughter  of  appellant  by  his  former  wife. 
Appellant  married  his  first  wife,  tbe  mother 
of  prosecutrix,  in  West  Virginia,  and  lived 
with  her  there  for  two  or  three  years,  and 
then  separated  from  her,  leaving  his  children 
with  her.  Appellant  afterwards  moved  West, 
and  came  to  the  Indian  Territory,  where  be 
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mairied  Us  present  wife.  His  former  wife 
In  the  meantime  had  died  about  a  year  ante- 
dating the  offense  here  charged.  Appellant 
had  his  two  children,  including  prosecutrix 
and  a  son  younger  than  she,  named  Bennett, 
to  come  from  West  Virginia  to  the  Indian 
Territory.  The  record  shows  a  course  of  ill 
treatment  exercised  by  appellant  towards  his 
daughter  in  the  territory,  including  various 
attenipts  to  have  carnal  Intercourse  with  her 
anterior  to  the  commission  of  the  oCtense 
charged.  Some  time  in  July  or  August  1902, 
appellant  moved  with  hla  family,  including 
his  wife  and  her  children  by  a  former  hus- 
band, and  one  or  two  of  his  own  by  her,  and 
prosecutrix  and  her  brother,  into  Texas. 
They  stopped  about  a  mouth  in  Parlier  coun- 
ty, and  the  offense  for  which  be  was  tried, 
as  shown  by  tliis  record,  is  alleged  to  have 
been  committed  by  appellant  on  prosecutrix 
in  Parker  county  some  time  during  August. 
The  testimony  of  prosecutrix  shows  that  he 
had  intercourse  with  her  there,  and,  as  far 
as  we  can  Judge  from  the  record,  this  was  the 
first  time  that  appellant's  private  parts  pene- 
trated the  private  parts  of  prosecutrix.  Ap- 
pellant's wife  was  confined  in  Parker  county, 
giving  birth  to  a  child.  After  this,  about 
September,  they  moved  to  Johnson  county, 
and  lived  there  some  time.  A  number  of 
acts  of  ill  treatment  suggesting  carnal  inters 
course  or  attempted  carnal  Intercourse  were 
shown  to  have  been  committed  by  appellant 
on  prosecutrix  in  Johnson  coimty.  Prosecu- 
trix and  her  brother  were  sent  by  appellant 
from  here  to  West  Virginia,  their  former 
home.  They  stayed  there  but  a  short  time, 
not  exceeding  a  month,  and  appellant  is 
shown  to  have  gone  to  West  Virginia,  and 
brought  them  back  to  Johnson  county.  Acts 
of  ill  treatment  are  shown  to  have  been 
committed  by  him  on  prosecutrix  in  West 
Virginia;  among'  other  things,  that  she  was 
forced  to  return  with  him  from  West  Vir- 
ginia to  Texas.  After  prosecutrix  came  back 
to  Johnson  county,  other  acts  of  misconduct 
and  ill  treatment  were  shown  by  appellant 
toward  prosecutrix.  Before  this,  however,  it 
appears  that  his  wife  had  separated  from 
him.  and  prosecutrix's  testimony  tends  to 
show  that  appellant,  when  they  returned  to 
Johnson  county,  proposed  that  she  should 
live  with  him,  and  was  in  the  act  of  fitting 
up  a  house  with  furniture,  when  he  was  ar- 
rested. This  is  a  sufficient  statement  of  the 
case  to  present  the  questions  of  law  that 
arose  during  the  trial. 

Appellant  made  a  motion  for  continuance 
on  account  of  the  absence  of  his  wife,  who, 
it  was  alleged,  at  the  time  of  the  trial  was  in 
the  Indian  Territory;  that  when  she  left 
Texas  she  promised  appellant  to  return  to  his 
trial,  but  at  the  time  was  too  111  to  travel. 
This  is  supported  by  an  affidavit  made  by 
the  brother  of  appellant  No  process  was 
served  on  Mrs.  Ball  prior  to  her  leaving 
Texas;  nor  was  any  attempt  made  to  take 
her  depositions.  It  occurs  to  us  that  the  ap- 
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plication  shows  a  lack  of  that  diligence  re- 
quired by  law  that  should  have  been  exer- 
cised in  order  to  secure  the  attendance  of 
his  wife.  Ordinarily,  a  man  might  depend 
on  his  wife  attending  court,  but  in  this  par- 
ticular case  it  appears  appellant  and  Ids  wife, 
about  the  time  of  his  arrest,  or  before  bis 
arrest,  had  separated  on  account  of  some  dis- 
agreement; and  it  would  seem  this  would 
put  him  on  notice  of  the  necessity  of  using 
process  to  compel  her  attendance  or  take  her 
depositions.  But  aside  from  the  lack  of  dili- 
gence on  the  trial,  it  was  made  to  appear 
that  she  was  a  very  important  witness,  in- 
asmuch as  prosecutrix's  testimony  developed 
the  fact  that  nearly  all,  if  not  quite  all,  of 
the  ill  treatment  which  she.  had  received  at 
the  bands  of  appellant,  occurred  in  the  pres- 
ence or  within  the  knowledge  of  Mrs.  Ball, 
which  rendered  her  a  very  material  witness. 
We  are  inclined  to  the  view  that  under  the 
cta'cumstances  of  this  case,  a  new  trial  should 
have  been  granted,  in  order  to  secure  her  at- 
tendance or  her  deposition. 

By  the  first  and  second  bills  of  exception 
appellant  raises  a  question  as  to  the  admis- 
sibility of  the  testimony  of  prosecutrix,  Mayr- 
tle  Ball,  and  Felix  Jones,  showing  miscon- 
duct and  abuse  by  appellant  of  prosecutrix. 
This  occurred  in  the  town  of  Cleburne,  John- 
son county.  The  first  bill  also  involves  the 
misconduct  of  appellant  toward  prosecutrix 
in  West  Virginia,  In  forcing  her  to  return 
to  Texas  with  him.  Both  of  said  witnesses 
testified  that  in  Johnson  county  appellant 
gave  prosecutrix  a  severe  beating;  that  he 
was  under  the  influence  of  liquor  at  the  time. 
Witness  Jones  Interfered  to  prevent  appel- 
l.int  from  further  injuring  prosecutrix.  The 
extent  of  her  injuries  were  detailed  by  the 
witness  Jones,  and  by  another  witness.  Dr. 
Roark,  who  testified  as  an  expert  and  physi- 
cian as  to  the  character  of  injuries  Inflicted 
on  the  prosecutrix,  which  is  presented  in  the 
third  bill  of  exceptions.  This  ill  treatment 
was  not  in  the  nature  of  an  endeavor  at  the 
time  to  have  carnal  Intercourse  with  prose- 
cutrix, but  simply  showed  an  assault  of  vio- 
lent character,  made  by  appellant  who  was 
drunk,  evidently  because  prosecutrix  had  left 
the  house  which  be  was  preparing  for  her  to 
live  in,  and  had  gone  to  Mr.  Crow's,  at  the 
wagon  yard.  All  of  this  testimony  was  ob- 
jected to  on  the  ground  that  it  was  irrelevant, 
and  immaterial  to  any  issue  in  the  case,  and 
t>pcause  said  acts  were  subsequent  to  the 
charge  of  rape,  for  which  appellant  was  on 
trial.  Appellant  also,  by  a  written  instruc- 
tion, requested  the  court  to  charge  the  Jury 
not  to  consider  any  misconduct  or  assault 
made  by  appellant  on  prosecutrix  subsequent 
to  the  alleged  offense  in  Parker  county  as 
criminative  evidence  against  defendant, 
which  the  court  refused.  However,  the  court 
instructed  the  Jury  that  appellant  was  on 
trial  for  the  offense  committed  in  Parker 
county,  and  that  the  evidence  as  to  acts  of 
violence  and  threats  other  than  the  one  char- 
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ged  In  the  Indictment  was  offered  for  tbe  pur- 
pose of  Bhowing  whether  or  not  the  will  of 
the  said  witness  was  subjugated  to  tbe  will 
of  defendant,  and  that  they  should  consider 
the  same  for  no  other  purpose.  Without  dis- 
cussing the  propriety  of  these  charges,  we 
will  consider  merely  the  admission  of  acts 
of  misconduct  by  appellant  toward  prosecu- 
trix subsequent  to  the  alleged  offense.  This 
question  was  reviewed  In  Smith  t.  State,  68 
8.  W.  995,  5  Tex.  Ct  Rep.  S72,  and,  after 
reviewing  the  authorities,  we  held  that  the 
acts  in  said  case  were  not  admissible.  The 
acts  which  were  there  complained  of  were 
subsequent,  but  more  remote  in  point  of  time 
than  those  here  suggested.  It  was  pointed 
out  in  said  case  that  the  authorities  author- 
ized the  introduction  of  evidence  of  sub- 
sequent acts  in  cases  of  incest  and  adultery, 
which  were  continuous  offenses.  Burnett  v. 
State,  32  Tex.  Or.  R.  87,  22  S.  W.  47;  Whar- 
ton, Cr.  Bt.  sec.  36;  Bishop,  Stat.  Crimes,  sec. 
682.  It  was  further  remarked  in  said  case 
that  we  could  find  no  authority  extending  this 
doctrine  to  cases  of  rape;  but  it  was  sug- 
gested, in  that  connection,  that  it  was  dUflcult 
to  discriminate  in  principle  between  the  ad- 
mission of  such  evidence  in  cases  of  rape  by 
consent,  where  prosecutrix  was  under  age, 
and  cases  of  incest  and  adultery.  The  only 
object  of  such  testimony  in  either  case  was 
to  shed  light  upon  the  main  question  at  Issue, 
which  was  as  to  act  of  carnal  intercourse 
between  the  parties.  But  inasmuch  as  tbe 
question  is  again  presented,  we  have  deemed 
It  proper  to  again  look  Into  the  authorities. 
We  understand  the  state  relies  upon  Sharp  v. 
State,  15  Tex.  Gr.  App.  171,  as  authorizing 
this  character  of  evidence.  We  have  ex- 
amined that  case,  and,  while  we  find  appel- 
lant, in  his  brief,  raises  tbe  question  of  sub- 
sequent acts,  we  do  not  find  the  court.  In  its 
opinion,  treated  that  phase  of  the  case,  but 
merely  decided  tbe  question  as  to  the  ad- 
mission of  prior  acts.  As  stated  heretofore, 
we  can  find  no  case  of  rape  where  subse- 
quent acts  have  been  held  to  be  admissible. 
Under  some  of  the  authorities  even  prior  acts 
of  a  similar  character  are  held  inadmissible. 
See  People  v.  Tyler,  36  Gal.  522.  But  this 
is  not  tbe  received  doctrine.  Sharp  v.  State, 
16  Tex.  Cr.  App.  171;  People  v.  O'SuUIvau  (K. 
y.)  10  N.  B.  880,  58  Am.  Rep.  530;  2  Bishop, 
Cr.  Proc.  970;  Smith  v.  State,  68  S.  W.  995, 
5  Tex.  Ct  Rep.  372.  The  subsequent  acts 
here  do  not  show  carnal  Intercourse,  but 
consist  of  acts  of  cruel  conduct  of  appellant 
toward  prosecntrbc,  and  would  tend  to  show 
that  he  was  domineering  and  coercive,  and 
capable  of  controlling  her  will  power.  A 
number  of  similar  acts  were  proven  prior 
to  the  alleged  act  of  rape,  but  no  objection 
was  here  made  to  such  evidence;  exception 
only  being  taken  to  subsequent  acts  indicat- 
ing cruel  treatment  on  the  part  of  appellant 
toward  prosecutrix.  We  held  that  such  sub- 
sequent acts  were  not  admissible.  Rape  is 
mot  a  continuous  act    But  when  tbe  act  of 


carnal  Intercourse  Is  proven  by  force,  as  is 
contained  in  one  count  In  tbe  indictment  the 
offense  is  complete;  or  when  the  offense  of 
carnal  intercourse  Is  proven  with  the  consent 
of  prosecutrix,  where  she  Is  under  15  years 
of  age,  tbe  offense  is  clearly  complete,  and  the 
proof  of  subsequent  acts  of  rape  would  be 
a  distinct  offense;  and  the  same  might  be 
said  of  an  assault  And  such  distinct  of- 
fenses, subsequent  to  the  act  complained  of, 
while  not  admissible  as  evidence,  would  serve 
the  purpose  of  inflaming  the  minds  of  the 
Jury  against  appellant  and  of  aggravating  bis 
pimishment  It  was  accordingly  error  on  the 
part  of  tbe  court  to  admit  such  subsequent 
acts. 

It  is  not  necessary  to  discuss  other  assign- 
ments of  error.  But  for  the  errors  pointed 
out  the  Judgment  is  reversed,  and  the  cause 
remanded. 


MARTIN  V.  STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1903.) 

CRIMINAI<  PROCEDURB-JURIKS— DISCRIMINA- 
TION—NEGROES— LOST  MONEY— OWNERSHIP 
—  POSSESSION  —  CONTINUANCB  —  DILIOENCB 

—EVIDENCE. 

1.  A  negro  moved  to  quash  an  indictment 
against  him  on  the  ground  tliat  in  the  fonuatioD 
of  the  KTaod  and  petit  juries  he  was  discriminat- 
ed against  Not  more  than  10  per  cent,  of  the 
voters  in  the  county  were  negroes,  and  but  a 
very  small  per  cent  of  those  were  shown  to 
be  qualified  to  serve  as  jurors.  The  testimony  of 
the  commissioners  who  drew  the  jurors  did  net 
show  any  discrimination.  Held,  that  the  court 
did  not  err  in  overruling  the  motion. 

2.  An  indictment  for  the  theft  of  lost  money 
properly  charges  the  ownership  and  possession 
m  the  owner  of  snch  money,  though  he  did  not 
have  the  control  and  custody  at  the  time  of  the 
theft;   he  being  in  constructive  possession. 

3.  On  a  motion  for  continuance  on  the  ground 
of  absence  of  a  sick  witness,  proof  of  the  serv- 
ice of  process  on  her  on  the  day  of  or  the  day 
before  the  trial  shows  sufficient  diligence. 

4.  Defendant,  indicted  for  the  theft  of  money 
found  by  him.  moved  for  a  continuance  on  the 
ground  that  his  wife,  who  was  too  ill  to  attend 
tlie  trial,  would  testify  ttiat  when  he  found  the 
money  he  carried  it  to  her,  at  his  home,  about 
a  quarter  of  a  mile  from  where  he  found  it, 
with  instructions  to  hold  it  until  he  could  inter- 
view the  officers  of  tbe  law,  to  discover  the 
owner,  and  secure  any  reward  that  might  be 
offered.  BeM,  that  what  he  said  to  his  wife 
when  leaving  the  money  with  her  was  competent 
as  a  part  of  the  res  Kestie,  and  to  show  his  in- 
tention, and  was  material. 

Appeal  from  district  court  Delta  county; 
H.  G.  Connor.  Judge. 

Brooks  Martin  was  convicted  of  theft  and 
appeals.    Reversed. 

JTno.  R.  Hatcher  and  L.  N.  Cooper,  for  ap- 
pellant. Robt  A.  John,  Asst  Atty.  Oen.,  for 
the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  tbe  theft  of  money  over  the  value  of 
$50,  and  bis  punishment  assessed  at  conflne- 

f  a.  See  Larceny,  VOL  SI,  Cent.  Dig.  {  SS. 
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ment  In  the  penitentiary  for  a  term  of  two 
years;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the 
Indictment  because.  In  the  formation  of  the 
grand  and  petit  juries  (appellant  being  a 
negro),  he  was  discriminated  against.  This 
question  was  gone  Into  by  the  court,  and  wit- 
nesses examined.  In  our  opinion,  appellant 
failed  to  show  that  his  race  was  discriminat- 
ed against  In  the  formation  of  either  the 
grand  or  petit  jury.  True,  no  Jurors  of  his 
race  were  drawn  on  either  Jury;  but  the 
number  of  persons  who  were  shown  to  pos- 
sess the  necessary  qualifications  to  serve  as 
grand  or  petit  jurors  was  very  small;  there 
being  not  more  than  one-tenth  of  the  voting 
population  of  Delta  county,  which  contained 
about  3,000  voters,  of  the  negro  race,  and  of 
these  a  very  small  per  cenU  was  shown  to 
possess  the  necessary  qualifications  to  serve 
as  jurors.  The  commissioners  who  drew  the 
Jurors  do  not  show  by  their  testimony  that 
they  discriminated  against  the  negro  race  In 
drawing  the  jury  lists,  either  for  the  grand 
or  petit  Jury,  and,  without  some  proof  of 
this,  we  would  not  presume  that  they  did. 
The  burden  was  on  appellant  to  show  this, 
and  be  failed  to  do  so.  Accordingly  we  bold 
the  court  did  not  err  in  overruling  the  mo- 
tion to  quash. 

Appellant  does  not  except  to  the  Indict- 
ment, but  contends  that  the  Indictment  char- 
ges a  possession  and  ownership  of  the  al- 
leged lost  property  In  John  Tennison,  but 
the  proof  shows  that  he  was  not  in  the  care, 
control,  or  custody  of  said  property;  that 
It  was  lost,  and  the  property  could  not  have 
been  stolen  from  him.  We  take  it  that,  even 
of  lost  property,  the  ownership  as  well  as 
the  constructive  possession  thereof  Is  In  the 
real  owner.  To  illustrate,  If  cattle  stray 
from  their  accustomed  range,  and  are  tem- 
porarily lost  to  the  owner,  they  are  none  the 
less  his  property,  and  In  bis  constructive 
possession,  wherever  they  may  be.  True,  he 
has  lost  the  immediate  management  and  con- 
trol of  them,  but  he  Is  entitled  to  that  man- 
agement and  control.  While  our  statute 
does  not  treat  of  the  subject  of  lost  prop- 
erty, and  as  to  its  ownership  and  possession, 
still,  under  all  of  the  authorities,  the  lost 
property  belongs  to  the  rightful  owner,  and 
be  is  entitled  to  the  possession  thereof.  Our 
decisions  follow  the  rule  at  common  law, 
holding  that,  whefe  property  Is  lost  by  the 
owner  and  found  by  another  person,  before 
such  person  can  be  convicted  of  theft  there- 
of tbe  proof  must  show  that  at  the  very 
time  of  tbe  finding  and  taking  he  formed 
tbe  felonious  Intent  to  steal  the  property. 
If  be  formed  this  Intent  subsequent  to  the 
taking  and  ascertainment  of  the  contents  of 
the  package.  It  Is  not  theft  In  this  case  we 
hold  that  the  allegation  of  ownership  and 
possession  was  properly  laid  in  John  Tenni- 
son, whom  the  proof  shows  had  recently  lost 
the  money.  See,  on  this  subject,  Statum  v. 
State,  9  Tex.  App.  273;   McClaIn,  Cr.  Law. 


ToL  1,  sees.  645,  571;  Bishop,  New  Cr.  Law, 
vol.  2,  878  to  883,  Inclusive. 

Appellant  sought  a  continuance  on  account 
of  the  absence  of  his  wife,  who,  It  appears, 
was  served  with  process  on  the  day  of  or 
day  before  his  trial;  and  he  swears  that  she, 
at  the  time  of  the  trial,  was  too  111  to  at- 
tend court  We  take  It  that  sufficient  dili- 
gence was  shown.  Appellant  proposed  to 
prove  by  this  witness  that,  as  soon  as  he 
found  the  purse  of  money,  he  picked  It  up 
and  carried  It  to  her,  at  his  home,  in  the 
town  of  C!ooper,  about  a  quartet  of  a  mile 
from  where  he  found  It  and  deposited  It 
with  her  for  safe-keeping,  with  Instructions 
to  hold  the  same  until  he  could  Interview 
the  officers  of  the  law,  looking  to  the  discov- 
ery of  the  proper  owner,  as  well  as  to  Invoke 
the  aid  of  the  officers  toward  securing  any 
reward  that  might  be  offered  for  the  finding 
of  the  money.  The  fact  that  he  left  this 
money  with  his  wife  was  used  by  the  state 
as  an  Inculpatory  fact  against  him,  and  It 
occurs  to  us  that  what  he  said  at  the  time 
he  deposited  said  money  and  purse  with 
her  was  competent  as  a  part  of  the  res 
gestse  of  that  transaction,  and  to  show  his 
object  In  leaving  the  money  with  her.  If 
he  bad  carried  It  and  left  It  with  some  mer- 
chant In  town,  with  instructions  to  ascer- 
tain the  owner,  we  think  it  would  have  been 
competent  evidence  in  his  favor;  and  we 
can  see  no  reason  why  the  same  character 
of  evidence,  though  coming  from  the  wife 
of  appellant,  would  be  Inadmissible.  Lan- 
caster V.  State  (Tex.  Cr.  App.)  31  S.  W.  516. 
If  It  clearly  appeared  from  the  record  that 
when  he  first  found  the  money  he  took  It 
with  the  determination  of  holding  and  se- 
creting the  same  until  be  could  get  a  re- 
ward for  delivering  it  to  the  owner,  then  It 
might  be  that  the  testimony  of  the  wife 
would  be  Immaterial,  as  it  has  been  held 
that  where  property  Is  taken  originally  for 
the  purpose  of  securing  a  reward  for  Its 
restoration,  this  Is  theft.  See  Dunn  v.  State, 
34  Tex.  Cr.  R.  257,  30  S.  W.  227,  63  Am.  St 
Rep.  714;  18  Amer.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  604.  But  we  do  not  understand 
such  to  be  tbe  testimony  here.  Moreover, 
tbe  taking  was  of  lost  property,  which  was 
found  by  appellant  In  such  case  he  might 
expect  a  reward,  without  at  the  time  having 
any  ulterior  motive  to  withhold  and  conceal 
the  property  until  he  got  a  reward.  So  that 
there  may  be  a  distinction  between  that 
character  of  case  and  one  where  the  orig- 
inal finding  and  taking  were  of  the  property 
of  an  unknown  owner,  which  had  been  lost. 
At  any  rate,  the  testimony  here  does  not 
show  that  appellant  proposed  to  withhold 
and  conceal  said  property  until  he  could  get 
a  reward  for  Its  restoration  to  the  owner. 
While,  no. doubt,  be  expected  a  reward,  yet, 
If  his  theory  is  to  be  believed,  he  was  taking 
steps  to  ascertain  the  owner,  and  was  en- 
deavoring to  communicate  with  the  sheriff 
for  that  purpose.    This  theory  may  not  ao- 
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cord  with  the  state's  theory,  but  It  is  not  for 
us  to  decide  as  to  which  theory  Is  correct 
That  Is  a  matter  for  the  Jury,  under  proper 
instructions  from  the  court.  We  only  hold 
that  the  testimony  of  the  wife  was  admissi- 
ble, under  the  circumstances;  and,  for  the 
refusal  of  the  court  to  continue  the  case  on 
that  account,  the  judgment  is  reversed,  and 
the  cause  remanded. 


LANKSTER   v.  STATE. 

(Court  of  Orimmal  Appeals  of  Texas.    Dec.  17, 

1902.) 

MURDBR— IMPEACHMENT— GHAROK-BIU<   OF 
EXCEPTIONS. 

1.  A  witness  may  not  be  impeached  as  to  testi- 
mony irrelevant  to  the  issne. 

2.  Where  the  testimony  of  defendant's  wit- 
ness to  prove  the  bad  character  of  the  state's 
witness  proved  his  good  character,  defendant 
may  not  prove  a  particular  transaction  of  the 
state's  witness,  collateral  in  its  nature,  to  rebut 
or  refute  his  own  witness. 

3.  A  charge  that  if  defendant  was  holding  and 
cockiog  his  gun  immediately  before  it  fired  the 
shots  which  liilled  R.,  for  the  sole  purpose  of 
protecting  himself  against  an  attaclc  with  a 
pistol  by  S.,  then,  if,  under  these  circumstances, 
the  gun  was  fired  by  accident,  "and"  defendant 
should  be  acquitted,  and  if  the  jury  so  believe,  or 
have  a  reasonable  doubt  on  the  issue,  they  will 
acquit,  will  be  held  to  have  been  understood  by 
the  jury  as  telling  them  that  if  defendant  was 
preparing  to  fire  the  shot  for  the  sole  purpose  of 
protecting  himself,  and  the  gun  then  was  acci- 
dentally discharged,  they  should  acquit,  where 
they  were  also  charged  that  if  they  believed  de- 
fendant committed  the  assault  as  a  means  of 
defense,  believing  that  he  was  in  danger,  and 
that  the  shots  were  intended  as  a  means  of  de- 
fense against  an  assault  by  8.,  defendant  would 
be  excused  if  thereby  be  accidentally  killed  R., 
and  that,  if  thev  bad  a  reasonable  doubt  on  the 
issue,  they  should  acquit 

4.  Where  a  charge  given  does  not  appear  of 
record,  a  bill  of  exceptions  should  be  taken  to  it 
to  present  the  question  for  review. 

6.  For  the  court  to  orally  tell  the  jury,  "You 
must  not  arrive  at  your  verdict  by  lot  or  chance, 
but  only  by  considering  the  evidence,"  is  but  an 
admonition,  and  not  prejudicial. 

Davidson,  P.  J.,  dissenting. 

Appeal  from  district  covat,  Anderson  coun- 
ty;   John  Young  Gooch,  Judge. 

W.  H.  Lankster  was  convicted  of  murder, 
and  appeals.     Aftlrmed. 

See  56  S.  W.  65;  59  S.  W.  888;  65  S.  W. 
873. 

John  I.  Moore,  Wm.  Watson,  O.  M.  Kay, 
A.  O.  Greenwood,  and  Adams  &  Adams,  for 
appellant.  Ned  B.  MoiTis  and  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  25  years;  hence 
this  appeal. 

This  is  the  fourth  appeal  in  this  case.  In 
41  Tex.  Cr.  R.  603,  36  S.  W.  65,  will  be 
found  a  statement  of  the  facts.  The  evi- 
dence on  this  appeal  is  not  materially  differ- 
ent from  that  with  the  exception  that  some 


new  witnesses  were  Introduced  on  the  same 
lines.  Briefly  stated,  litigation  was  pending 
in  the  justice  court  at  Crockett  between 
Lankster,  appellant,  and  deceased,  Reinhardt 
On  the  day  of  the  homicide  the  case  was 
tried,  resulting  in  a  verdict  and  Judgment 
in  favor  of  deceased.  Deceased  and  Rein- 
hardt who  lived  west  of  Crockett  and  be- 
yond the  store  of  appellant,  attended  court 
on  the  day  of  the  homicide  at  Crockett,  and 
so  did  liankster.  All  were  witnesses  in  said 
case.  After  the  decision  of  the  case,  de- 
ceased and  Stringer  started  home  in  a  two- 
horse  wagon,  and  when  about  seven  or  eight 
miles  en  route  they  met  Lankster,  who  had 
preceded  them  and  gone  to  his  store,  and 
was  then  returning  to  his  son's  house,  who 
lived  some  two  or  three  miles  from  the  store, 
and  between  it  and  Crockett  When  they 
met  the  testimony  for  the  state  tends  to 
show  that  appellant,  as  be  came  up  with 
the  wagon,  reined  In  his  horse,  and,  after 
some  preliminary  remarks,  said  to  witness 
Stringer:  "Ed,  you  swore  a  lie  in  that  case." 
To  which  witness  replied:  "What  about?  I 
don't  think  so."  Appellant  answered:  "You 
swore  that  I  was  to  deliver  Mr.  Reinhardt 
fifty  cows."  Witness  replied:  "Mr.  Rein- 
hardt swore  the  same  thing;  Mr.  Hughes 
swore  the  same  thhig;  the  contract  says  the 
same  thing;  and,  if  I  lied,  the  whole  busi- 
ness lied."  He  then  replied:  "It  Is  a  damn- 
ed lie."  Witness  said:  "I  never  have  taken 
the  damned  lie  off  of  any  man.  You  are 
armed,  and  I  am  not  All  I  ask  you  Is  to 
give  me  a  chance."  He  then  got  off  his 
horse  and  cocked  bis  gun  and  said,  "Damn 
you!  I'll  give  you  a  chance,"  and  came  to- 
wards the  wagon,  at  the  time  raising  his 
gun  to  his  shoulder.  Witness  tlirew  himself 
forward  toward  the  front  end  of  the  wagon. 
Just  as  he  dodged,  the  gun  fired,  and  then 
immediately  fired  again.  Witness  then  Jump- 
ed out  of  the  wagon,  on  the  left-hand  side. 
Reinhardt  had  fallen  on  the  ground  on  the 
same  side  of  the  wagon,  with  his  face  down, 
and  at  once  expired,  having  received  a  fatal 
shot  from  right  to  left  through  the  body, 
ranging  slightly  upwards;  the  wounds  being 
inflicted  with  buckshot.  He  was  also  wound- 
ed In  the  arm  and  head.  Witness  was  also 
wounded  In  the  right  shoulder.  There  is 
some  testimony  showing  that  after  this  ap- 
pellant drew  a  pistol  on  the  witness  Stringer, 
who  asked  him  not  to  shoot— that  he  had 
already  killed  Reinhardt,  and  given  him  a 
death  shot.  Appellant  is  shown  to  have  snap- 
ped his  pistol  at  witness  twice,  and  then  got 
on  his  horse  and  rode  off  a  short  piece,  but 
wheeled  again  and  came  back  to  the  wagon, 
saying:  "I  know  t  will  have  to  die  for  this. 
By  God!  you  will  have  to  die  first"  Wit- 
ness Stringer  then  abandoned  the  team  and 
ran  to  the  fence,  and  got  over  and  escaped. 
On  the  part  of  appellant  It  was  shown:  That 
in  the  evening  after  the  trial  he  went  to  his 
store  some  eight  or  ten  miles  west  of  Crock- 
ett staying  there  a  short  while,  and  then 
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started  to  his  son's  to  stay  all  night  His 
son  being  sick  at  Crockett,  he  expected  to 
slay  at  hla  son's  house  that  night.  That  he 
carried  bis  gun  with  him,  as  it  was  his 
custom  to  do.  As  he  approached  the  wagon 
ill  which  Relnhardt  and  Stringer  were,  String- 
er was  driving,  and  pulled  up  his  team,  and 
asked'  appellant  "If  be  thought  we  had 
enough  rain.  And  I  told  him,  'Not  enough 
to  do  any  good.'  Then  be  spoke  up  and 
said,  "We  beat  you  in  that  case  to-day,'  and 
I  renoarked,  'If  you  did,  It  was  by  swearing 
a  lie.'  He  repUed,  'I  did  not  swear  a  lie.' 
Then  I  said,  'You  lie,  you  dirty  puppy.'  He 
then  remarked,  'I  won't  take  it,'  and  handed 
tbe  lines  to  Beinhardt.  Reinhardt  took  the 
lines.  Stringer  then  reached  down  in  the 
wagon,  and  raised  a  pistol  and  commenced 
snapping  it  at  me,  and  when  he  did  I  pulled 
back  my  horse,  and  hallooed  to  Reinliardt  to 
get  out  of  the  way.  As  soon  as  I  hallooed 
to  Beinhardt  to  get  out  of  tbe  way,  I  got 
off  my  horse.  I  told  him  to  get  out  of  tbe 
way  because  I  saw  that  Stringer  was  going 
to  sboot  me.  I  Jumped  off  the  horse.  That 
threw  the  horse  between  me  and  the  wagon, 
like.  Tbe  hammer  of  tbe  right-hand  barrel 
of  the  gun  was  already  pulled  back,  and 
I  commenced  pulling  the  hammer  of  the  left- 
band  barrel.  When  I  Jumped  off  the  horse 
I  took  the  gun  in  my  left  band,  and  that 
tbrew  the  stock  of  my  gun  under  my  left 
shoulder.  I  must  have  bad  my  finger  on  the 
rlgbt-hand  trigger  of  my  gun,  instead  of  on 
the  guard,  as  I  thought  it  was,  and,  in  my 
effort  to  pull  back  the  left-hand  hammer,  I 
pressed  on  the  trigger,  and  tbe  right-hand 
barrel  went  off;  and,  when  it  did,  I  must 
have  turned  the  left-band  hammer  loose,  or 
let  it  slip,  and  it  went  off,  too.  The  shots 
were  Just  as  quick  as  I  could  turn  the  ham- 
mer loose.  Both  of  the  barrels  fired  at  once, 
almost.  I  tbrew  up  my  head  to  see,  and 
Stringer  was  bent  in  toward  the  end  gate 
of  the  wagon.  He  then  fell  over  the  left- 
hand  Bide  of  the  wagon.  As  I  walked  around 
to  the  back  end  of  tbe  wagon.  Stringer  hal- 
looed to  me  not  to  shoot  any  more.  He 
said,  'I  believe  you  have  killed  me.'  I  said. 
'No,  Mr.  Stringer;  I  am  not  going  to  sboot 
any  more.'  I  then  went  to  my  horse,  which 
was  some  25  or  80  steps  distant,  and  got 
on  him.  When  I  got  on  the  horse,  before 
catching  up  tbe  reins,  he  had  walked  back 
to  the  wagon."  Stringer  then  broke  and  ran, 
and  the  last  thing  appellant  saw  of  him  he 
was  going  over  tbe  fence.  That  he  (appel- 
lant) did  not  tell  Stringer  that  he  would  have 
to  die  for  this,  and  be  (appellant)  did  not 
have  a  pistol  at  the  time.  Appellant  states 
he  thinks  be  saw  Stringer  with  a  pistol  In 
bis  hand  when  be  went  over  the  fence. 
Neither  of  the  shots  were  intended  for  Reln- 
hardt. "We  bad  always  been  good  friends. 
I  bad  nothing  against  him.  He  was  a  nice 
man.  There  was  nothing  between  us  but 
the  lawsuit.  Tbe  gun  was  a  breech-loader, 
and  I  bad  three  or  four  loaded  shells  in  my 


shot  sack."  This  la  a  sufficient  statement 
of  tbe  case,  both  for  the  state  and  appellant 
in  order  to  discuss  the  questions  presented 
for  review. 

On  tbe  trial,  appellant  reserved  the  follow- 
ing bill  of  exceptions  to  the  refusal  of  the 
court  to  allow  him  to  Introduce  certain  tes- 
timony, to  wit:  "J.  E.  Stringer,  a  witness 
for  the  state,  was  on  the  stand,  and  was 
asked  upon  cross-examination  if  he  had  not 
been  a  member  of  tbe  Jury  commission  of 
Leon  county  some  time  before  and  since  last 
trial  of  this  case;  and  be  replied,  he  bad 
been.  And  he  was  then  asked  if  be  had  not, 
as  jury  commissioner  for  I.«on  county,  con- 
sulted W.  P.  St  John,  a  citizen  of  Leon 
county,  in  reference  to  putting  such  men  on 
the  Jury  as  would  convict  one  Millar,  who 
bad  a  case  then  pending  in  the  district  court 
of  Leon  county,  and  if  he  had  not,  as  said 
commissioner,  violated  his  oath;  and  said 
Stringer  denied  having  consulted  W.  P.  St. 
John  for  such  a  purpose,  and  denied  having 
so  sworn  in  tbe  district  court  of  Leon  county 
on  a  trial  of  a  motion  to  change  the  venue 
in  the  case  of  The  State  vs.  Miller.  And 
then  defendant  proposed  to  prove,  and  offered 
in  court  William  Watson,  Tom  Tubbs,  and 
Robert  West,  each  and  all  of  whom  would 
have  sworn,  that  Stringer  admitted  under 
oath  in  tbe  district  court  of  Leon  county. 
In  the  trial  of  the  said  motion  to  change  the 
venue,  that  he  had  consulted  W.  P.  St  John 
in  order  to  fix  a  Jury  to  convict  Miller,  and 
that  he  did  consult  St  John  as  to  proper  men 
who  would  convict  Miller;  but  the  court  re- 
fused to  allow  said  witnesses,  Watson,  Tubbs, 
and  St  John,  to  testify  to  said  matters.  De- 
fendant offered  said  evidence  to  affect  the 
witness'  credibility  generally  before  the  Jury, 
and  also,  further,  because  a  witness  for  de- 
fendant (Hughes)  had  testified  that  Stringer's 
character  for  veracity  was  by  some  in  his 
community  esteemed  good,  and  by  others 
bad,  but  that  in  court  matters  be  bad  never 
heard  Stringer's  veracity  questioned.  But 
tbe  court  refused  to  permit  these  witnesses 
to  testify  to  tbe  evidence  in  tbe  change  of 
venue  trial  in  the  Miller  case."  It  will  be 
seen  from  this  bill  that  appellant  desired  to 
introduce  tbe  evidence  of  the  witnesses  Wat- 
sou  and  others  as  to  what  witness  Stringer 
had  previously  sworn  In  the  district  court  of 
Leon  county  In  the  trial  of  one  Miller  in  re- 
gard to  a  change  of  venue;  that  is,  be  pro- 
posed to  prove  by  them  that  the  witness 
Stringer  had  testified  or  admitted  in  that 
case  that  be,  as  a  Jury  commissioner  of  Leon 
county,  bad  conferred  with  one  St  John,  a 
citizen  of  said  county,  in  reference  to  putting 
men  on  the  Jury  who  would  convict  Miller, 
who  bad  a  case  then  pending  in  the  district 
court  Appellant  says  bis  purpose  in  offer- 
ing this  testimony  was  to  affect  the  witness 
Stringer's  credit  generally  before  the  Jury, 
and  also  for  the  purpose  of  contradicting  or 
Impeaching  one  Hughes,  a  witness  for  de- 
fendant,  who   bad  testified   that   Stringer's 
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character  (or  veracity  was  by  some  esteem* 
ed  good,  and  by  others  bad,  in  the  communi- 
ty, but  that  his  reputation  In  court  matters 
for  veracity  was  good.  Was  It  competent  to 
impeach  the  witness  Stringer  by  this  char- 
acter of  testimony?  All  the  autboritleB  hold 
that  the  Impeachment  must  be  on  a  matter 
relevant  to  the  issue.  If  the  testimony  is 
collateral,  the  witness  cannot  be  impeached 
on  this  matter.  See-  Underbill's  Cr.  Ev.  sea 
241;  Wharton's  Cr.  Ev.  sec.  484;  Walker  v. 
State,  0  Tex.  App.  576;  Johnson  v.  State,  27 
Tex.  App.  163,  11  S.  W.  106;  Preston  v. 
State  (Tex.  Cr.  App.)  53  S.  W.  127.  Mr. 
Wharton  says:  "When  a  witness  is  cross- 
examined  on  a  matter  collateral  to  the  issue, 
his  answer  cannot  be  subsequently  contra- 
dicted by  the  party  putting  the  question. 
The  test  of  whether  a  fact  inquired  of  In 
cross-examination  is  collateral  Is  this:  Would 
the  cross-examining  party  be  entitled  to  prove 
it  as  a  part  of  bis  case,  tending  to  establish 
his  plea?"  Now,  when  appellant  propound- 
ed the  question  to  the  witness  Stringer, 
shown  in  the  above  bill,  with  reference  to 
his  conduct  In  the  Miller  case,  this  was  pure- 
ly a  collateral  matter;  and,  when  he  denied 
the  imputation,  appellant  was  compelled  to 
content  himself  with  bis  answer,  and  could 
not  impeach  him.  Could  this  testimony 
be  used  to  contradict  appellant's  witness 
Hughes?  We  understand  it  is  competent  for 
the  party  to  impeach  his  own  witness  when 
he  has  been  taken  by  surprise  at  his  testi- 
mony, but  the  bill  does  not  show  any  sur- 
prise. Hughes  merely  answered  that  the 
witness  Stringer's  character  was  good  in 
court  matters.  If  Hughes  had  been  the 
state's  witness,  and  he  had  testlfled  to  the 
good  character  of  the  witness  Stringer,  on 
cross-examination  appellant  might  have  gone 
into  particulars  with  the  witness  Hughes. 
Forrester  v.  State,  38  Tex.  Cr.  R.  246,  42  S. 
W.  400.  But  even  this  would  not  authorize 
him  to  go  into  particular  transactions  with 
other  witnesses  whom  he  might  Introduce. 
Viewing  this  question  from  the  bill  itself, 
appellant's  own  witness.  Instead  of  proving 
the  bad  character  of  witness  Stringer,  proved 
his  good  character;  and  under  no  rule  that 
we  are  familiar  with  would  this  authorize 
appellant  to  prove  particular  transactions, 
collateral  In  their  nature,  by  other  witnesses, 
in  order  to  rebut  or  refute  bis  own  witness. 
At  the  same  time,  be  would  not  be  estopped 
to  prove  by  other  witnesses.  If  he  could,  that 
the  witness'  character  was  bad  as  to  court 
matters.  The  court  did  not  err  In  refusing  to 
admit  this  testimony. 

In  the  motion  for  new  trial,  appellant  ex- 
cepted to  the  fifth  paragraph  of  the  comrt's 
charge,  which  is  as  follows: 

"If  the  defendant,  Lankster,  was  holding 
and  cocking  his  gun  immediately  before  it 
fired  the  shots  which  killed  Relnhardt  (if  he 
was  so  killed)  for  the  purpose  and  sole  pur- 
pose of  protecting  himself  against  an  actual 
or  anticipated  attack  or  assault  with  a  pistol 


by  the  witness  Stringer,  which  might  have 
resulted  in  death  or  serious  bodUy  injury  to 
said  Lankster  (if  it  did  so  appear  to  him), 
then,  if  under  these  circumstances  the  gun 
was  fired  off  by  accident,  and  the  defendant 
should  be  acquitted;  and  if  you  so  believe, 
or  if  you  have  a  reasonable  doubt  on  this 
Issue,  you  will  acquit  the  defendant" 

This  charge  Is  objected  to  on  the  ground 
that  It  makes  defendant's  right  to  an  acquit- 
tal depend  on  the  conjunction  of  the  right  of 
self-defense  and  accident  and  the  acquittal, 
before  the  Jury  would  be  authorized  to  ac- 
quit If  this  were  the  only  charge  on  self- 
defense,  appellant's  first  ground  of  conten- 
tion would  be  correct;  but  we  find  In  the 
charge  another  paragraph,  instructing  the 
Jury  as  follows: 

"If  you  believe  that  defendant  committed 
the  assault,  if  any,  as  a  means  of  defense, 
believing  at  the  time  he  did  so  (if  he  did  so) 
that  he  was  In  danger  of  losing  his  life  or  of 
serious  bodily  injury  at  the  bands  of  one 
Stringer,  and  that  the  shots  were  intended 
as  a  means  of  defense  against  an  assault  by 
said  Stringer,  the  defendant  would  be  ex- 
cused, in  law,  if  thereby  be  accidentally  kill- 
ed said  Relnhardt;  and  In  such  event,  or  if 
you  have  a  reasonable  doubt  uiwn  the  issue, 
you  will  find  the  defendant  not  guilty." 

We  understand  these  two  charges  to  ade- 
quately present  the  only  two  theories  of  self- 
defense  arising  from  the  evidence.  Recur- 
ring to  the  evidence,  it  will  be  seen  that  the 
Jury  might  believe  from  the  state's  evidence 
that  appellant  fired  Intentionally  to  kill  Strin- 
ger, and  that,  without  an  intention  directed 
to  Relnhardt  he  accidentally  shot  and  killed 
him.  Now,  if  the  Jury  should  believe  this 
phase  of  the  case  (that  is,  that  appellant 
was  Justified  in  shooting  Stringer  on  account 
of  a  demonstration  by  Stringer,  and  be  ac- 
cidentally killed  Relnhardt),  then  they  were 
instructed  to  acquit  him.  The  other  charge, 
as  we  understand  it,  was  directed  to  another 
phase  of  the  case,  arising  from  the  evidence, 
and  founded  entirely  on  appellant's  own  tes- 
timony; that  is,  that  he  did  not  Intentionally 
fire  bis  gun  at  Stringer,  but  that  Stringer 
was  about  making  or  In  the  act  of  making 
an  attack  on  him,  and  he  was  preparing  to 
defend  himself  with  his  gun,  when  it  was 
accidentally  discharged,  and  killed  Reln- 
hardt The  charge  in  question  was  predicat- 
ed upon  this  phase  of  the  case,  and  correct- 
ly directed  the  attention  of  the  Jury  to  it, 
and  it  would  have  been  error,  had  the  court 
failed  to  give  it  It  is  said,  however,  that 
this  charge  is  misleading,  and  Increases  the 
burden  of  appellant,  in  that  it  requires  Jus- 
tification and  accident,  and  also  acquittal, 
before  the  Jury  could  acquit  appellant  True, 
the  charge  uses  the  conjunction  "and"  in  con- 
nection with  the  phrase  "the  defendant 
should  be  acquitted."  It  occurs  to  us  that 
the  plain  and  obvious  reading  of  this  charge 
simply  tells  the  Jury  that  If  appellant  was 
preparing  to  fire  the  shot  for  the  sole  pur- 
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poee  of  protecting  htatuelf,  etc.,  and  the  gun 
at  that  Jnnctnre  was  accidentally  dischar- 
ged, and  killed  Relnhardt,  defendant  should 
be  acquitted;  and  the  jury  could  not,  without 
a  strained  construction,  have  understood  oth- 
erwise, and  we  must  concede  to  the  Jury,  at 
least  an  ordinary  degree  of  Intelligence.  If 
there  was  any  difficulty,  the  subsequent 
clause  of  the  charge,  which  submits  to  the 
jury  the  reasonable  doubt  on  the  issue  pre- 
sented in  the  charge,  would  etfectually  dis- 
sipate It  We  do  not  believe  the  charge  was 
misleading  or  liable  to  confuse  the  jury,  and 
appellant  was  not  Injured  thereby. 

It  is  also  urged  that  this  case  should  be 
reversed  because  the  court  gave  a  verbal 
charge  to  the  Jury.  This  question  Is  made 
to  appear  in  the  motion  for  new  trial,  and 
l8  to  be  found  nowhere  else  in  the  record. 
While  it  Is  competent  for  an  exception  to 
be  made  to  charges  of  the  court  given  and 
apparent  of  record,  by  an  exception  taken 
In  motion  for  new  trial,  we  think,  where  a 
charge  Is  given  which  does  not  appear  of 
record,  a  bill  of  exceptions  should  be  taken 
to  the  same,  In  order  to  present  the  ques- 
tion for  review.  However,  If  it  be  conceded 
that  the  motion  for  new  trial  sufficiently 
presents  this  question,  we  do  not  believe  it 
presents  error.  The  charge  here  presented 
in  the  motion  for  new  trial  is  as  follows: 
"Gentlemen:  Tou  must  not  arrive  at  your 
verdict  by  lot  or  chance,  but  only  by  consid- 
ering the  evidence."  The  court  in  this 
charge  bad  instructed  the  jury  on  this  sub- 
ject; that  is,  they  were  the  exclusive  Judges 
of  the  facts,  but  must  take  the  law  from  the 
court,  and  be  governed  thereby.  And  the 
action  of  the  court  was  simply  tantamount 
to  calling  the  Jury  back  and  admonishing 
them  with  reference  to  that  portion  of  the 
charge.  But  aside  from  this,  we  fall  to  see 
how  it  could  possibly  Injure  appellant  for 
the  court  to  admonish  them  that  they  must 
try  appellant  alone  on  the  testimony,  and 
not  arrive  at  their  verdict  by  lot  or  chance. 
This  was  simply  an  admonition,  and,  it  oc- 
curs to  us,  for  his  benefit  Sargent  v.  State, 
35  Tex.  Cr.  R.  326,  83  S.  W.  364;  Rumage 
V.  State  (Tex.  Cr.  App.)  55  S.  W.  64. 

There  being  no  error  in  the  record,  the 
Judgment  is  affirmed. 

(March  4.  1903.) 

DAVIDSON,  P.  J.  I  cannot  concur  in  the 
opinion  of  my  Brethren.  The  indictment 
charged  appellant  with  the  murder  of  one 
Beinbardt  He  was  convicted  of  murder  in 
the  second  degree,  and  his  punishment  as- 
sessed at  25  years  In  the  penitentiary.  On 
the  morning  preceding  the  killing  in  the 
evening,  Belnhardt  and  appellant  had  liti- 
gation before  the  Justice  court  at  Crockett 
which  resulted  adversely  to  appellant  Im- 
mediately upon  the  dedslon  of  the  court, 
ai>pellant  left  town  for  his  store,  some  10 
miles  in  a  westerly  direction;  and  later  in 
the  evening  Belnhardt  and  his  main  witness, 


Stringer,  left  In  a  wagon  traveling  the  same 
road,  which  carried  them  by  appellant's 
store.  Appellant  returning  from  bis  store, 
met  Stringer  and  Reluhardt  Conversation 
ensued,  about  which  the  parties  widely  dif- 
fer. The  state's  theory  makes  appellant 
gnllty  of  murder.  Appellant's  testimony  jus- 
tifies the  homicide.  Appellant  testified  In  his 
own  behalf  that  Stringer  began  the  conversa- 
tion, which  led  to  angry  words;  that  Stringer 
reached  down  in  the  bottom  of  the  wagon  and 
secured  a  pistol  for  the  purpose  of  making  an 
attack  upon  him;  that  he  immediately  hallooed 
to  Rehihardt  to  get  out  of  the  way,  and  cocked 
his  gun  to  defend  against  the  action  of  String- 
er; that  in  bringing  his  gun  up,  after  cocking 
It  it  fired,  and  the  firing  of  the  first  shot 
he  supposed,  so  Jarred  the  gun  that  the  sec- 
ond barrel  went  off;  that  It  fired  before  he 
was  ready;  and  that  both  discharges  of 
the  gun  were  accidental.  Stringer  was  sit- 
ting nearest  appellant  in  the  wagon.  The 
shot  passing  across  Stringer's  shoulder,  cut 
away  the  flesh  to  the  depth  of  a  half  Inch 
or  more,  and  took  effect  in  Relnhardt  kill- 
ing him  Instantly.  Whether  the  second  shot 
took  effect  in  Stringer  or  Relnhardt  is  left 
in  doubt;  but  the  Indubitable  proof  shows 
that  Relnhardt  was  struck  In  the  shoulder 
with  several  shot  and  In  the  hip  with  sev- 
eral, and  the  shooting  was  at  very  close 
range.  Another  witness,  who  places  himself 
near  by,  in  an  old  road,  testifies  that  he 
saw  the  dlfllculty,  and  to  facts  which,  if 
true,  show  that  appellant  acted  In  self-de- 
fense. Appellant  is  corroborated  In  some 
of  his  testimony  and  statements  by  a  negro 
witness  or  two,  who  were  In  a  field  near  by. 
The  state's  case  Is  mainly  predicated  upon 
the  testimony  of  the  witness  Stringer,  If  not 
altogether,  as  to  Immediate  facts. 

Exception  was  reserved  and  error  assigned 
upon  the  following  portion  of  the  court's 
charge:  "If  the  defendant  Lankster,  was 
holding  and  cocking  his  gun,  and  immediate- 
ly before  It  fired  the  shots  which  killed  Reln- 
hardt (if  he  was  so  killed),  for  the  purpose 
and  sole  purpose  of  protecting  himself 
against  an  actual  or  anticipated  attack  or 
assault  with  a  pistol  by  the  witness  Stringer, 
which  might  have  resulted  in  death  or  seri- 
ous bodily  injury  to  said  Lankster  (if  it  did 
so  appear  to  him),  then.  If  under  these  cir- 
cumstances the  gun  was  fired  off  by  acci- 
dent and  the  defendant  should  be  acquitted; 
and  If  you  so  believe,  or  if  you  have'  a  rea- 
sonable doubt  on  this  Issue,  you  will  acquit 
the  defendant"  We  believe  the  exception  Is 
well  taken.  Appellant  had  the  right  to  de- 
fend himself  against  an  attack  on  Stringer, 
whether  he  shot  Intentionally  or  the  gun 
was  fired  accidentally,  and  in  either  event  he 
should  have  been  acquitted.  But  this  charge 
limits  the  right  of  self-defense  to  the  acci- 
dental firing,  and  it  also  requires,  before  the 
Jury  could  acquit  upon  this  theory,  that  the 
law  of  self-defense  and  accidental  firing 
should  concur.    As  written,  the  Jury  may 
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have  Inferred  and  believed  that,  before  they 
could  acquit  on  the  theory  of  self-defense, 
it  was  necessary  that  the  killing  should 
have  been  an  accidental  or  an  unintentional 
homicide.  The  charge  U  further  criticised 
because  it  made  the  right  of  defendant  to  be 
acquitted  depend  upon  the  fact  that  the 
jury,  in  the  same  connection,  should  find, 
in  addition  to  the  concurrence  of  self-defense 
and  accidental  shooting,  that  be  was  entitled 
to  be  acquitted,  before  they  could  give  him 
the  benefit  of  the  reasonable  doubt  The 
state  contends  that  the  language  used  by  the 
court,  "and  the  defendant  should  be  acquit- 
ted," and  the  Jury  so  understood,  that  the 
word  "and,"  In  that  expression,  meant 
"then,"  and  the  Jury  so  acted  upon  It  We 
have  nothing  before  us  to  ascertain  how  the 
Jury  regarded  that  particular  expression, 
but  as  given,  it  is  not  correct;  and  tbe 
charge  can  only  be  construed  as  It  la,  and 
the  probable  effect  It  had  on  the  Jury.  In 
my  opinion,  this  charge  was  erroneous,  and 
tbe  Judgment  ought  to  l>e  reversed. 


CROW  T.  STATB.» 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1908.) 

BIGAMT— BVIDBNCK— CONTINUANCHt-TESTI- 
MONT  OF  WIFE. 

1.  DefeDdant,  on  a  trial  for  bigamy,  is  not  en- 
titled to  continnance  for  absence  of  a  witness 
who  would  testify  that,  before  the  second  mar- 
riage, he  had  a  letter  from  defendant's  former 
place  of  abode,  stating  that  bis  first  wife  was 
dead;   the  letter  not  being  admissible. 

2.  Defendant  cannot  object  to  testimony  as 
that  of  his  wife,  it  appearing  that  at  tbe  time 
he  was  married  to  her  he  had  a  wife  living. 

3.  On  a  prosecution  for  bigamy,  a  petition  for 
divorce  from  defendant's  first  wife,  executed  and 
sworn  to  by  him,  is  admissible  as  his  declara- 
tion, though  it  had  not  been  filed  or  published. 

4.  A  letter  from  defendant  to  his  first  wife  Is 
admissible  on  a  prosecution  for  bigamy,  though 
written  several  years  before  his  second  marriage. 

Appeal  from  district  court,  Dallas  county; 
Chas.  F.  Clhit  Judge. 

C.  H.  Crow,  alias  Henry  C.  Crow,  was 
convicted  of  bigamy,  and  appeals.    AfiSrmed. 

Randolph  Paine,  Louis  Wilson,  and  P.  M. 
Stine,  for  appellant.  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  bigamy,  and  given  five  years  In  tbe  pen- 
itentiary;   hence  this  appeal. 

Appellant  made  a  motion  for  continuance, 
which  was  overruled,  and  he  assigns  this 
action  of  the  court  as  error.  Tbe  motion 
was  predicated  on  account  of  the  absence  of 
W.  B.  Vestal,  said  to  reside  in  Dallas  county. 
Defendant  says  that  he  caused  subpoena  to 
be  issued  for  said  witness,  but  he  was  not 
found,  and  that  he  has  been  subsequently 
Informed  said  witness  is  temporarily  absent 
in  west  Texas.     Defendant  says  he  expects 

*B«tiearlng  denied  March  t,  IMS. 


to  prove  by  the  witness  that  be  bad  a  letter 
from  Ft,  Wayne,  long  before  the  second  mar- 
riage, to  wit,  in  March,  1902,  which  stated 
that  defendant's  wife  was  dead;  said  letter 
being  written  to  witness  by  H.  B.  Campbell, 
of  Ft  Wayne,  Ala.,  at  which  place  defend- 
ant formerly  lived,  and  at  which  place  de- 
fendant's first  wife  resided  up  to  her  death. 
It  does  not  occur  to  us  that  said  letter  would 
be  admissible  as  evidence.  If,  as  a  fact, 
appellant  had  any  information  at  the  time  of 
making  the  motion  for  continuance,  that  was 
trustworthy,  to  the  effect  that  his  wife  was 
dead,  be  should  then  have  craved  a  continu- 
ance, in  order  to  take  the  depositions  of  wit- 
nesses In  Alabama  to  prove  that  fact  The 
court  further  explains  this  bill  by  stating 
that  defendant's  evidence  showed  he  did  nut 
marry  his  second  wife  under  the  belief  that 
bis  former  wife  was  dead.  There  Is  some 
testimony  in  the  record  to  that  effect;  still, 
if  defendant  had  reliable  Information  to  the 
effect  that  his  former  wife  was  dead  at  tbe 
time  of  the  trial,  he  sbould  have  asked  a 
continuance  or  postponement  in  order  to  pro- 
cure legal  testimony  to  prove  that  fact 

Appellant  also  objected  to  the  testimony 
of  Katie  Faught  on  the  ground  that  she  was 
hia  wife.  The  testimony  before  the  court, 
in  our  opinion,  shows  that  she  could  not 
have  been  bis  legal  wife,  because  It  estab- 
lished that,  at  the  time  the  ceremony  of 
marriage  was  performed  between  appellant 
and  Katie  Faught  he  had  a  former  vdfe 
then  living,  to  wit  Jennie  Crow. 

Appellant  also  objected  to  the  introduction 
of  an  alleged  petition  for  divorce  In  favor 
of  himself  against  Jennie  Crow,  wbicta  ap- 
pears to  be  dated  June  3,  1902,  and  was 
sworn  to  by  appellant.  Appellant  objcscted 
on  the  ground  (1)  that  the  state  had  not 
proved  the  execution  of  said  Instrument  by 
defendant;  (2)  because  It  was  not  shown  to 
be  a  file  paper,  but  among  bis  private  papers, 
and  had  not  been  filed  or  published;  (3)  and 
because.  If  defendant  did  execnte  the  last 
page,  there  is  no  proof  that  be  executed  the 
first  page.  We  do  not  regard  these  objec- 
tions as  tenable.  We  think  the  execution  of 
the  document  was  sufficiently  proved  by  wit- 
nesses, and  that  it  was  sworn  to  by  appel- 
lant That  it  was  not  filed  or  published 
would  be  no  ground  for  its  exclusion.  It 
was  evidently  prepared  to  be  filed  In  a  pro- 
ceeding for  divorce,  and  it  was  sworn  to  by 
appellant  and,  as  snch,  was  his  declaration, 
and  would  afford  the  basis,  if  not  In  a  ju- 
dicial proceeding,  of  a  charge  of  false  swear- 
ing, at  least  There  is  nothing  before  as  to 
show  that  the  first  page  was  not  executed, 
and,  for  aught  we  know,  the  two  sheets 
were  together. 

Appellant  objected  to  the  Introduction  of  a 
letter  which  purported  to  have  been  written 
by  him  on  Joly  4,  1896,  to  his  wife  in  Ala- 
bama. The  execution  of  this  letter  was  suf- 
ficiently proven.  The  fact  that  it  was  re- 
mote in  point  of  time,  having  been  written 
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some  six  years  before  his  last  marriage, 
would  not  go  to  Its  admissibility. 

We  think  It  was  abundantly  shown  by  the 
evidence  that  appellant's  first  wife  was  liv- 
ing at  the  time  of  his  second  intermarriage. 
This  was  established  not  only  by  appellant's 
own  confession,  but  by  other  witnesses  and 
circumstances  In  the  case.  Gorman  t.  State, 
23  Tex.  646;   Hull  v.  State,  7  Tex.  App.  5»3. 

Appellant  complalD«  of  some  action  of  his 
attorney  in  the  examination  of  Katie  Faught, 
In  proimnndlng  to  her  certain  questions  re- 
flecting on  her  character,  and  an  apology 
which  he  says  was  required  to  be  rendered 
by  said  attorney,  bnt  this  matter  is  not  in 
such  shape  as  to  be  revised. 

N'o  reversible  error  appearing  in  the  record, 
the  judgment  Is  affirmed. 


LIVELY  V.  STATE. 

(Court  of  CrimlDal  Appeals  of  Texas.    Feb.  18, 
1903.) 

INTOXICATINO  LIQUORS  —  LOCAL  OPTION  — 
ELECTION— ORDER  — NOnCH  —  CERTIFICATB 
—EVIDENCE— RECORD   ON  APPEAL. 

1.  In  a  prosecution  for  violation  of  the  local 
option  law,  a  recital  in  the  record  that  "the  state 
offpred  in  evidence  the  order  of  the  commission- 
ers' court  ordering  a  local  option  election  to  be 
held"  does  not  show  that  the  order  for  the  elec- 
tion was  in  accordance  with  the  statute. 

2.  A  statement,  in  the  record  of  a  trial  for 
violating  the  local  option  law,  that  "the  Btate 
read  in  evidence  the  order  of  the  commissioners' 
court  declaring  the  result  of  a  local  option  elec- 
tion, and  ordering  the  result  to  be  published," 
does  not  show  whether  the  election  resulted  in 
favor  of  or  against  local  option. 

3.  A  certificate  of  the  county  judge,  in  which 
be  states  that  notice  of  the  result  of  a  local 
option  election  ordered  to  be  published  by  the 
commissioners'  court  was  published  four  times 
on  certain  specified  days,  which  were  one  week 
apart,  is- not  such  a  certificate  as  is  required  by 
law  to  put  local  option  into  effect. 

4.  In  a  criminal  case  the  appellate  court  can- 
not look  into  the  bill  of  exceptions  in  order  to 
complete  the  statement  of  facts. 

5.  Testimony  of  a  defendant  on  trial  for  vio- 
lating the  local  option  law  that,  "It  looks  like 
I  sold  out  the  stock  of  whisky  I  had  on  hand  as 
the  time  was  up  for  ns  to  close  as  result  of  the 
election,  after  the  time  had  expired,"  is  not  an 
admission  that  local  option  was  legally  in  effect 
In  the  county. 

Appeal  from  Montague  county  court;  W. 
W.  Cook,  Judge. 

F.  R.  Lively  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

James  A.  Graham,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 


HENDKRSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  |25  and  20 
days'  confinement  in  the  county  jail. 

There  is  only  one  question  that  need  be 
considered;  that  Is,  the  suffldency  of  the  evi- 


dence to  sustain  the  conviction.  The  conten- 
tion Is  that  neither  the  order  of  the  court  au- 
thorizing the  election  nor  the  order  of  the 
court  putting  local  option  into  effect  Is  shown 
by  the  record.  We  find  the  following  in  re- 
gard to  these  orders:  "The  state  offered  In 
evidence  to  the  jury  the  order  of  the  commis- 
sioners' court  ordering  a  local  option  election 
to  be  held  in  Justice  Precincts  Nos.  1,  2,  4, 
5,  6,  7,  and  8  in  Montague  county,  Texas,  on 
June  7,  1902,  In  which  order  the  field  notes 
are  as  follows,"  etc.  After  setting  out  the 
field  notes,  it  is  stated,  "Said  election  was 
i  ordered  held  throughout  said  territory  on 
June  7,  1902."  Then  follows  this:  "The  state 
then  read  in  evidence  to  the  jury  the  order 
of  the  commissioners'  court  of  Montague 
county,  Texas,  declaring  the  result  of  said 
election,  and  ordering  the  said  result  to  be 
published  in  the  Montague  Democrat,  a  week- 
ly pai)er  published  at  Montague,  Texas;  and 
which  order  contained  the  field  notes  as  set 
out  above  in  ordering  said  election.  The 
state  then  read  in  evidence  to  the  jury  certifi- 
cate of  W.  W.  Cook,  county  jndge  of  Mon- 
tague county,  Texas,  In  which  be  states  that 
said  notice  of  the  results  was  published  iu 
the  Montague  Democrat  on  June  21,  June  28, 
July  5,  and  July  12,  1902."  We  do  not  think 
the  mere  statement,  "local  option  election," 
is  equivalent  to  a  showing  that  the  order  for 
the  election  was  in  accordance  with  the  stat- 
ute on  the  subject.  Nor  does  the  evidence 
show  bow  said  election  resulted— whether  in 
favor  of  prohibition  or  against  it  Moreover, 
the  certificate  of  the  county  judge,  which  is 
required  to  put  local  option  Into  effect,  is  not 
such  as  is  authorized  by  law.  These  vari- 
ous orders  are  not  otherwise  shown  in  the 
statement  of  facts,  and  we  are  not  author- 
ized to  look  to  the  bills  of  exception  in  order 
to  complete  the  statement  of  facts.  The 
bills  of  exception  set  out  some  of  these  orders. 
The  court,  iu  its  charge,  treated  local  option 
as  in  effect  in  said  territory;  presumably  ou 
the  theory  that  the  necessary  orders  were  in- 
troduced. But  we  do  not  find  them  in  the 
statement  of  facts,  and  there  Is  no  agreement 
that  local  option  was  in  effect  in  said  terri- 
tory. The  statement  of  appellant  in  his  cross- 
examination,  to  the  effect,  "It  looks  like  I 
sold  out  the  stock  of  whisky  I  had  on  hand 
as  the  time  was  up  for  us  to  close  as  result 
of  the  election,  after  the  time  had  expired," 
Is  not  an  admission,  as  we  take  it,  that  local 
option  was  legally  in  effect  in  said  county. 
Because  the  orders  of  the  court  putting  local 
option  Into  effect  In  said  county  are  not  shown 
in  the  statement  of  facts,  the  judgment  must 
be  reversed,  and  the  cause  remanded.  See 
Johnson  v.  State  (Tex.  Cr.  App.)  44  S.  W. 
834;  Tyrel  v.  State  (Tex.  Of.  App.)  44  S.  W. 
159;  Morton  v.  State  (Tex.  Cr.  App.)  38  S.  W. 
1019. 
The  judgment  Is  reversed  and  remanded. 
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HEAD  ▼.  STATE. 

(Comt  of  Criminal  Appeals  of  Texas.    Feb.  18, 

1903.) 

'fOR.IKRT—INDICTMKNT— INNUENDO  AVBR- 
UENTS— EXPt.ANATORT  AVBRHBNTS 
—SUFFICIENCY. 
1.  An  indictment  for  forgery  in  the  utterance 
to  M.  of  a  written  instrument  of  unintelligible 
character  charged  that  the  instrument  was  "in- 
tended to  purport  to  be"  an  order  by  S.  to  B. 
to  let  accused  have  $5  worth  of  merchandise, 
and  charge  it  to  S.'s  account.  It  then  alleged 
that  accused  represented  that  the  instrument 
meant  as  follows:  "Mr.  B.,  please  let  H.  [ac- 
cused] hare  $5  in  merchandise  for  S.  June  25, 
1902  (meaning  by  the  figures  192, 1902,  and  by  g 
the  figure  5).  The  indictment  further  charged' 
that  accused  did  then  and  there  mean  the  in- 
strument to  convey  to  M.,  a  partner  of  B.,  that 
S.  had  executed  it;  and  that  accused  knew  the 
same  to  be  false  and  forged,  and  passed  it  as 
true.  Beld,  that  the  indictment  was  defective 
for  want  of  sufficient  innuendo  averments  d^Ios- 
ing  the  meaning  of  the  instriuaent. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

Jim  Head  was  convicted  of  forgery,  and 
he  appeals.     Reversed. 

Nugent  &  Pannlll,  for  appellant.  Lee  Rid- 
dle, Dist  Atty.,  and  Howard  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  passing  as  true  a  forged  Instrument 
In  writing,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

The  Indictment  charges  that  appellant  pass- 
ed as  true  to  one  C.  H.  McComick,  an  in- 
strument of  writing,  to  the  tenor  following: 

Mine  No...._ jCheck  No.....      ^n^ 


..AtuaCA^^iU 


•  /f^jO'^ 


^ 


L(,^t/t 


^a*i^,,^2^ 


iLb 


B£ 


—And  then  charges  that  said  Instrument  was 
Intended  to  purport  to  be  an  order  by  one 
M.  F.  Stapp  to  one  Jess  Bowm  to  let  the 
said  Jim  Head  have  $5  worth  of  merchandise, 


and  chaise  the  same  to  the  account  of  him, 
the  said  M.  F.  Stapp;  and  then  charges  that 
appellant  represented  the  instrument  to  mean, 
as  follows,  to  wit:  "Mr.  Jess  Bowen  please 
let  Jim  Head  have  five  dollars  In  merchan- 
dise for  M.  F.  Stai^,  June  the  25th  1902 
(meaning  by  the  figures  192,  1902;  and  by 
fi,  the  figure  5)."  The  indictment  further 
charges  that  the  allegation  that  the  said  Jess 
Bowen  was  then  and  there  a  member  of  the 
mercantile  firm  of  McComick  &  Bowen,  who 
were  partners  In  the  mercantile  business  at 
Topas,  a  post  office  In  Erath  county,  and 
said  firm  composed  of  C.  H.  McComick  and 
Jess  Bowen;  and  the  said  Jim  Head  did  then 
and  there  mean  the  said  instrument  to  con- 
vey to  the  said  C.  H.  McComick  that  the 
said  M.  F.  Stapp  had  signed  and  executed 
the  same;  and  that  the  said  Jim  Head  knew 
the  same  to  be  false  and  forged,  and  passed 
the  same  as  true.  Appellant  made  a  motion 
to  quash  this  Indictment  on  various  grounds; 
Among  others,  that  the  Instrument  la  not 
plain  and  intelligible  on  its  face;  that  the 
words  written  are  unintelligible,  and  the  In- 
strument itself  does  not  Import  an  obligation, 
and  was  and  is  not  the  subject  of  forgery; 
that.  If  It  is  the  subject  of  forgery,  to  have 
made  the  words  intelligible  there  should  have 
been  Innuendo  averments,  giving  the  mean- 
ing of  the  same;  and  that  the  Indictment 
failed  to  do  this.  Furthermore,  that,  before 
the  instrument  could  be  held  the  subject  of 
forgery,  apt  extrinsic  or  explanatory  aver- 
ments should  have  been  used  In  the  indict- 
ment so  as  to  show  that  said  Instrument  Im- 
ported an  obligation,  and  was  calculated  to 
deceive  some  one.  In  Cagle  v.  State,  39 
Tex.  Cr.  R.  109,  44  S.  W.  1007,  the  difl-er- 
ence  between  innuendo  and  explanatory  aver- 
ments was  discussed.  It  was  there  held, 
following  the  authorities:  "That  an  lnnu«i- 
do  averment  does  not  enlarge  or  point  out 
the  effect  of  language  beyond  its  natural  and 
common  meaning  in  its  usual  acceptation.  It 
being  intended  merely  to  explain  or  make 
clear  the  use  of  terms  in  the  paper  Itself; 
while  extrinsic  averments  are  such  addition- 
al allegations  as  show  a  writing,  otherwise 
incomplete,  to  be  such  as,  in  connection  with 
other  allegations,  is  an  instrument  which 
will  create,  increase,  diminish,  discharge,  or 
defeat  a  pecuniary  obligation."  The  instru- 
ment above  set  out  Is  difficult  to  be  made 
out,  and  Is  so  unintelligible  in  itself  as,  with- 
out the  aid  of  Innuendo  averments,  to  be 
not  susceptible  of  conveying  to  the  ordinary 
mind  that  it  Is  a  pecuniary  obligation.  Un- 
less one  Is  Informed  as  to  what  is  meant  by 
the  use  of  the  words  in  the  instrument,  K  Is 
difficult,  if  not  Impossible,  to  decipher  it 
We  do  not  understand  that  any  Innuendo 
averments  are  used  in  the  indictment  except 
the  figures  "192"  meaning  "1002,"  and  by 
the  "g"  figure  "6,"  The  allegation  with  ref- 
erence to  the  other  parts  of  the  Instrument 
was  with  reference  to  appellant's  representa- 
tion as  to  what  they  were.    We  hold  that 
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as  to  tbe  Instrnment  as  presented,  before  It 
could  be  the  subject  of  forgery,  it  was  nec- 
essary to  have  made  tbe  meaning  of  almost 
every  word  tbereof  plain  and  Intelligible  by 
an  Innuendo;  for  without  this  it  Is  impos- 
sible to  understand  tbe  instrument.  We 
know  ct  no  case  in  which  an  Innuendo  was 
demanded  more  than  In  this.  We  are  not 
holding  that  tbe  instrument,  if  it  liad  I>een 
made  plain  by  innuendo  averments,  was  not 
the  subject  of  forgery.  We  are  of  opinion 
that  it  la.  See  Davis  v.  State  (Tex.  Cr.  App.) 
69  S.  W.  78,  and  authorities  there  referred 
to.  And  see  the  subject  discussed  in  Ander- 
son V.  State,  20  Tex.  App.  596.  In  that 
case  tbe  instrument  was  held  not  the  sub- 
ject of  forgery,  because  it  did  not  appear  to 
have  been  slg^ned  by  any  person.  Martin 
Basinger,  whose  name  was  alleged  to  have 
been  forged,  appeared  in  tbe  body  of  the 
instrument,  and  there  was  no  explanatory 
averment  in  the  Indictment  But  we  think 
this  indictment  is  different  from  that,  in  that 
the  name  of  the  person  here  alleged  to  have 
been  forged  appeared  at  the  bottom  of  the 
instrument.  The  explanatory  or  extrinsic 
averments  with  reference  to  O.  H.  McCom- 
ick's  connection  with  the  firm  of  McComick 
&  Bowen,  who  were  engaged  in  merchan- 
dising, etc.,  we  believe  sufficiently  set  out 
tbe  extrinsic  facts.  But  for  the  defects  in 
the  indictment,  not  containing  proper  in- 
nuendo averments,  it  should  have  been  quash- 
ed. In  the  view  we  tiave  taken,  it  is  not 
necessary  to  discuss  other  assignments,  in- 
cluding the  misconduct  of  the  Jury,  which 
of  Itself,  as  shown  by  the  bill  of  exceptions, 
would  be  sufficient  to  reverse  the  case. 

Tbe  judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 


BIRMONS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 

1908.) 
ASSAULT  WITH  INTENT  TO  RAFB— EVIDENCB. 

1.  On  a  trial  for  assault  with  intent  to  commit 
rape,  evidence  held  insufflcient  to  support  a  con- 
viction. 

Appeal  from  district  conrt,  Erath  county; 
W.  J.  Oxford,  Judge. 

W.  T.  Slrmons  was  convicted  for  an  as- 
sault with  Intent  to  commit  rape,  and  ap- 
peal&    Beversed. 

Eli  Oxford,  W.  J.  Thompson,  and  C.  Nu- 
gent, for  appellant  Lee  Riddle,  Dist.  Atty., 
and  Howard  Martin,  Asst  Atty.  Gen.,  for 
tbe  State. 

BBOOKS,  X  Appellant  was  convicted  of 
an  assault  with  intent  to  commit  rape,  and 
hla  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  period  of  two  years 
and  one  day. 

Minnie  Gordon,  the  prosecutrix,  testified, 
■ubstantlaUy:    That  she  worked  for  defend- 


ant—washing dishes,  sweeping  floors,  making 
up  beds,  etc.,  about  the  hotel— but  did  not 
wait  on  the  table.  That  she  slept  in  the 
same  room  with  appellant  and  bis  wife,  but 
in  a  separate  bed.  "One  morning,  about 
four  or  half  past  four  o'clock,  defendant  came 
to  my  bed.  When  I  waked  up,  he  was  stand- 
ing with  one  hand  on  my  right  shoulder  and 
one  on  my  waist  [indicating  tbe  place]. 
Both  of  bis  bauds  were  on  top  of  the  cover. 
He  stooped  down  to  kiss  me,  and  I  slapped 
him  in  tbe  mouth.  He  did  not  say  anything. 
He  did  not  put  his  hands  under  the  cover. 
I  told  him  if  be  did  not  go  away  I  wotdd 
tell  papa.  He  went  away.  I  did  not  look 
where  he  went.  He  had  on  his  night  clothes. 
He  did  not  speak.  Tbe  next  morning  he 
came  to  me  at  the  ice  box,  and  asked  me 
what  I  hallooed  for."  This  occurred  on 
Wednesday  night— and  that  she  left  defend- 
ant's house  Friday  night,  when  her  father 
came  after  her.  On  witness'  attention  being 
called  to  what  defendant  said  at  her  bed, 
she  stated  that  "be  asked  me  if  I  was  going 
to  boiler."  Prosecutrix  was  14  years  of  age. 
Various  witnesses  testified  to  lascivious  and 
filthy  remarks  about  prosecutrix  made  by 
appellant,  and  as  to  wbat  he  bad  done  and 
intended  doing  with  her.  We  do  not  think 
the  testimony  of  prosecutrix  supports  the  find- 
ing of  the  jury.  It  fails  to  show  any  intent 
on  the  part  of  appellant  to  assault  prosecu- 
trix, with  intent  to  commit  rape  upon  her. 
Because  the  evidence  is  not  sufDcient,  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


CTTMMINGS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 

1908.) 

BANKINO  OAME-CRAPS. 

1.  A  game  called  "crape,"  played  l>y  one  man 
throwing  dice  on  a  table  and  betting  on  certain 
numbers,  while  another  party  bets  aeainst  him, 
without  the  intervention  of  the  owner  of  the 
tabie.  who  acted  as  a  mere  stakeholder,  and 
took  from  the  stakes  10  cents  for  every  two 
passes  as  a  commission,  was  not  a  banking 
game,  for  the  keeping  of  which  the  owner  of  the 
table  was  liable  to  prosecution. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

Cal  Cummlngs  was  convicted  of  exhibiting 
a  gaming  table  and  bantc,  and  he  appeals. 
Reversed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  exhibiting,  for  the  purpose  of  gaming, 
a  certain  gaming  table  and  bank;  and  his 
punishment  assessed  at  a  fine  of  |2Bv  and  80 
days'  confinement  in  the  county  jaiL 

The  evidence  shows  that  tbe  crap  game 
was  exhibited  under  tbe  following  circum- 
stances, as  shown  by  tbe  witness  Davis:    "I 

f  1.  See  QamlliK.  vol.  Z4,  Cent  Dig.  i  ISl 
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bet  at  the  crap  game  with  the  defendant  He 
was  standing  behind  the  table,  which  was 
about  4%x6  feet,  with  raised  edges,  to  keep 
the  dice  from  falling  off  on  the  floor,  and 
with  a  hollowed  out  place  across  one  comer, 
where  defendant  stood.  I  bet  several  times 
on  this  game  with  any  one  who  desired  to  bet 
around  the  table.  Defendant  did  not  fade 
every  man  who  desired  to  bet,  nor  did  he  put 
up  his  money  against  each  and  every  better. 
He  took  his  chances  with  the  balance  of  the 
men  who  were  throwing  dice,  and  took  his 
turn  as  the  dice  came  around  the  table  If 
he  so  desired.  If  a  man  wanted  to  bet,  he 
would  throw  the  money  on  the  table  In  front 
of  defendant,  and.  If  another  wanted  to  bet, 
he  would  cover  the  money  so  put  In  front  of 
defendant,  and  the  man  throwing  the  dice 
would  bet  on  7  or  11  or  his  point  to  win. 
If  he  threw  7  or  11  on  the  first  throw,  he 
would  win,  but.  If  he  threw  8  on  the  first 
throw,  8  was  his  point;  but  If  he  threw  7  or 
11  before  again  throwing  8,  his  point,  he 
would  lose.  Defendant  'picked  the  passes' 
that  night;  that  Is,  he  would  get  ten  cents 
for  every  two  passes."  On  cross-ezamhia- 
tlon  he  states:  "I  know  defendant  did  not 
bet  against  every  man  who  wanted  to  bet 
on  this  night,  but  he  would  take  the  money 
that  they  wanted  to  bet  and  bold  It  until 
another  man  who  desired  to  fade  the  first 
better  put  up  his  money,  and  he  would  pay 
the  whole  amount  of  said  money  to  the  man 
who  won;  taking  out  of  the  money,  for  his 
services,  ten  cents  for  every  two  passes." 
This  evidence  does  not  constitute  a  banking 
game.  The  essential  element  of  a  banking 
game  Is  that  it  is  one  against  the  many,  and 
the  banker  accepts  all  bets.  This  evidence 
does  not  show  this  character  of  game,  but 
belongs  to  that  class  of  crap  games  which  Is 
discussed  In  ChappeU  y.  State,  27  Tex.  App. 
310,  11  S.  W.  411. 

Under  the  authority  of  Chappell's  Case,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 


CAMPBELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  18, 
1903.) 

BANKING   QAMEl-CRAPS. 

1.  An  ordinary  game  of  craps,  at  which  thi) 
parties  who  were  Tu  attendance  played  against 
each  other,  and  where  the  owner  of  the  game 
or  table  did  not  bet  against  all  comers,  was  not 
a  banking  game  or  table,  for  the  keeping  of 
which  the  owner  was  liable  to  prosecution. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

George  Campbell  was  convicted  of  exhibit- 
ing a  gaming  table  and  bank,  and  he  appeals. 
Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

%  L  See  aamlDK,  vol.  H,  Cent  Dig.  i  IM. 


HENDERSON.  J.  Appellant  was  convict- 
ed of  exhibiting  a  gaming  table  and  bank,  and 
his  punishment  assessed  at  a  fine  of  $100  and 
90  days'  confinement  in  the  county  jail. 

The  only  question  that  we  deem  necessary 
to  consider  Is,  does  the  testimony  support  the 
finding  of  the  Jury?  We  have  examined  the 
record  carefully,  and,  in  our  opinion.  It  does 
not.  A  gaming  table  or  bank,  and  the  dis- 
tinction between  It  and  gaming  generally, 
was  defined  by  Judge  Roberts  In  Steames  v. 
State,  21  Tex.  C92,  and  that  decision  has  since 
been  followed.  Bell  v.  State,  32  Tex.  Or.  R. 
187,  22  S.  W.  687.  In  ChappeU  v.  State,  27 
Tex.  App.  310,  11  S.  W.  411,  the  ordinary 
game  of  craps  was  described,  and  the  dis- 
tinction which  had  theretofore  been  declared 
in  Steames  v.  State  was  adopted.  The  facts 
of  this  case  show  that  it  was  not  a  banking 
game,  where  one  person  kept  or  exhibited  the 
game,  and  bet  against  all  comers,  but  that 
it  was  a  game  at  which  the  parties  who  were 
In  attendance  played  against  each  other;  that 
is,  it  was  an  ordinary  game  of  craps.  See  the 
companion  case,  No.  2,689,  Cal  Cummings  v. 
State  (Just  decided)  72  S.  W.  395. 

The  judgment  Is  reversed  and  the  cause  re- 
manded. 


TAYLOR  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
1908.) 

MURDER— BVIDBNCB    OF   THREAT-^jmiORS- 
HARMLBSS    ERROR— VARIANCE. 

1.  The  examination  is  not  sufficiently  ex- 
tended to  show  that  there  is  established  m  tb.' 
juror's  mind  such  an  opinion  as  to  disqualif.r 
him;  he  answering  that  he  had  heard  of  the 
case,  and,  from  what  he  had  heard,  had  fomicl 
an  opinion  as  to  guilt  or  Innocence;  that  it 
would  require  evidence  to  remove  the  opinion, 
but  that  he  could  go  on  the  jury,  and  try  the 
case  fairly,  according  to  the  evidence  and 
charge. 

2.  The  overrnllng  of  a  challenge  for  cause  is 
not  ground  for  reversal;  defendant's  peremptory 
challenges  not  being  exhausted,  and  it  not  ap- 
pearing that  he  was  compelled  to  take  an  no- 
fair  or  partial  juror. 

3.  Evidence  that,  four  days  before  the  mut^ 
der,  defendant  said  to  a  girl,  of  the  attention 
of  deceased    to  whom  be  wos  jealous,   "I  am 

f;oing  to  do  some  devilmeut,  and  get  my  nnnie 
n  the  paper,"  Is  admissible,  not  only  because  o( 
Its  malignant  character,  showing  that  defend- 
ant was  bent  on  mischief,  but  because  it  is 
shown  to  have  been  directed  towards  deceased, 
by  defendant's  statement  at  the  same  time  that 
deceased  "thinks  he  can  run  it  over  me,  but  I 
am  going  to  kill  him  and  leave  town." 

4.  There  is  no  variance  between  an  Indict- 
ment charging  the  killing  with  a  gun,  and  evi- 
dence that  it  was  with  a  pistol. 

Appeal  from  district  court,  Dallas  county; 
Chas.  F.  Clint,  Judge. 

George  Taylor  was  convicted  of  murder, 
and  appeals.    Affirmed. 

O.  P.  Wencker,  J.  J.  Fagan,  and  A.  S.  Bas- 
kett,  for  appellant.  Robt.  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

T  «.  See  Homicide,  voL  2«,  Gent  Dig.  i  S6. 
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HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his 
pxinlsbment  assessed  at  confinement  In  the 
penitentiary  for  life;  hence  this  appeal. 

On  the  impanelment  of  the  Jury,  appel- 
lant excepted  to  the  action  of  the  court  In 
overruling  his  objection  to  Q.  H.  Eagan,  who 
had  been  summoned  on  the  special  venire. 
This  Juror  answered  that  he  had  heard  of 
the  case,  and  from  what  he  had  heard  he 
had  formed  an  opinion  as  to  the  guilt  or  In- 
nocence of  the  defendant;  that  It  would  re- 
quire evidence  to  remove  this  opinion,  but 
that  be  could  go  Into  the  Jury  box,  and 
try  the  ca^  fairly,  according  to  the  evidence 
and  charge  of  the  court  This  Juror  was 
challenged  by  appellant  on  the  ground  that 
he  bad  formed  an  opinion  as  to  the  guilt  or 
innocence  of  appellant,  such  as  would  re- 
quire evidence  to  remove  It.  The  court  over- 
rnled  the  challenge  for  cause,  whereupon  ap- 
pellant peremptorily  challenged  the  Juror, 
and  he  was  set  aside.  In  the  first  place,  the 
examination  does  not  appear  to  have  been 
sufficiently  extended  to  show  that  there  was 
established  in  the  Juror's  mind  such  an  opin- 
ion as  would  disqualify  him,  nor  that  the 
Juror  had  read  the  evidence  in  the  case.  In 
the  second  place,  appellant's  challenges  were 
not  exhausted,  nor  was  it  shown  that  he  was 
compelled  to  take  an  unfair  or  partial  Juror. 
Nalley  v.  State,  28  Tex.  App.  387,  13  S.  W. 
670;  Blackwell  v.  State,  29  Tex.  App.  194, 
15  S.  W.  597;  White  v.  State,  30  Tex.  App. 
G52,  18  S.  W.  402. 

By  bills  of  exception  Nos.  2.  7,  and  6,  appel- 
lant questions  the  action  of  the  court  in  ad- 
mitting the  testimony  of  witnesses  Mary  Tay- 
lor and  Delia  Anderson,  to  the  effect  that, 
when  George  Taylor  came  to  the  witness  Delia 
Anderson's  house  on  the  night  of  Thursday  be- 
fore the  killing  of  Ed  White  on  Monday 
night,  he  called  Mary  Taylor  out  on  the  gal- 
lery, and  said,  "I  am  going  to  do  some  devil- 
ment, and  get  my  name  in  the  papers." 
The  objection  to  this  testimony  was  that 
the  declaration  or  threat  of  appellant  was 
too  general,  and  did  not  show  it  was  direct- 
ed toward,  or  had  any  reference  to,  de- 
ceased, Abe  White,  and  did  not  Import  any 
prrsonal  violence  toward  deceased  or  any 
ow.  and  that  the  state  did  not  connect  the 
statement  with  deceased  or  show  that  de- 
fendant meant  thereby  that  he  intended  to 
do  any  personal  violence  to  deceased.  It 
has  been  held  in  a  number  of  cases  that 
where  the  threats  made  by  defendant  are 
not  directed  toward  deceased  by  name,  or  are 
otherwise  shown  to  be  so  directed  against 
bim,  such  threats  are  not  admissible.  God- 
win v.  State,  38  Tex.  Or.  R.  466,  43  S. 
W.  336;  Holley  v.  State,  39  Tex.  Cr.  R.  301, 
46  S.  W.  39;  Strange  v.  State,  38  Tex.  Cr. 
R.  280.  42  S.  W.  551.  Although  the  name  of 
deceased  be  not  mentioned,  yet,  if  it  can  be 
reasonably  gathered  tliat  deceased  was 
meant  or  alluded  to,  the  evidence  of  such 
threat  will  be  admissible.    Moreover,  If  the 


threats,  though  general,  were  of  snch  ma- 
lignant character  as  to  embrace  deceased, 
and  the  circumstances  of  the  killing  were 
such  as  would  indicate  that  deceased  must 
have  been  referred  to,  the  testimony  will 
be  admissible.  See  Sparks  v.  Com.,  89  Ky. 
644,  20  S.  W.  167;  State  v.  King  (Mont.)  24 
Pac.  266;  Brooks  v.  Com.  (Ky.)  37  S.  W. 
1043.  In  this  case  the  threat  showed  a  ma- 
lignant disposition,  and  suggested  that  ap- 
pellant was  bent  on  mischief.  Moreover,  It 
Is  shown  that  appellant  was  solicitous  in  re- 
gard to  the  attentions  of  deceased  to  Mary 
Taylor,  his  kept  woman,  and  evidently  the 
killing  occurred  because  of  this.  Judged  by 
this  record,  appellant  assassinated  deceased 
because  of  his  Intimacy  with  Mary  Taylor, 
The  killing  occurred  In  her  room,  and  the 
party  who  did  It  was  familiar  with  the  sur- 
roundings, and  must  have  known  deceased 
would  be  there  that  night,  and  shot  him 
from  the  outside,  through  a  window.  In 
addition  to  this,  on  that  same  night  appel- 
lant requested  MelUn  Taylor,  another  wit- 
ness, to  raise  the  window  curtain  at  the 
house  where  the  homicide  occurred,  in  order 
tliat  he  might  Idll  deceased,  Abe  White.  In 
the  explanation  of  the  Judge  to  one  of  the 
bills,  we  are  referred  to  the  evidence  contain- 
ed In  the  record ;  and  we  are  authorized  to  look 
to  it,  In  order  to  ascertain  the  competency 
of  this  evidence.  Besides,  the  bill  Itself  does 
not  assume  to  disclose  all  the  circumstances 
under  which  this  evidence  was  admitted. 
We  hold  that  the  evidence  objected  to  was 
admissible,  because  It  was  of  that  malignant 
character  which  embraced  deceased,  and  so 
was  directed  towards  blm.  We  further  hold 
that  the  record  shows  the  threat  was  aimed 
at  deceased,  and  no  one  else. 

Appellant  objected  to  testimony  offered 
by  the  state  showing  that  tracks  were  found 
near  the  window  of  the  house  through  which 
deceased  was  shot  and  killed,  leading  from 
there  across  a  bridge  to  a  tub;  that  by 
the  tub  was  the  imprint  of  the  left  hand 
of  a  man,  spread  out,  and  also  the  Imprint 
of  the  fist  of  the  right  hand  of  a  man,  and 
immediately  in  front  of  it  a  small  hole  In 
the  ground  about  one-half  or  three-fourths  of 
an  Inch  In  diameter;  and  that  subsequent- 
ly there  was  found  at  defendant's  room  a 
38-caIlber  pistol,  with  black,  sandy  dirt  In 
the  muzzle,  which  was  identified  as  appel- 
lant's pistol;  and  that  the  soli  by  the  tub 
was  of  a  black,  sandy  character.  This  testi- 
mony was  objected  to  on  the  ground  that 
the  Indictment  charged  the  homicide  to  have 
been  committed  with  a  gun,  and  this  proof 
tended  to  show  tliat  it  was  done  with  a 
pistol;  that  a  gun  and  pistol  are  not  the 
some  thing,  and  there  was  a  variance.  It 
Is  the  received  doctrine  that  In  homicide 
cases,  where  the  indictment  alleges  the  kill- 
ing was  done  with  a  gun,  proof  can  be 
made  under  such  allegation  that  the  killing 
was  done  with  any  firearm.  Although  a  gun 
Is  alleged  a  pistol  may  be  proved,  and  vice 
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versa.  Brown  v.  State,  65  S.  W.  529,  3  Tex. 
Ct  Rep.  517,  and  authorities  there  cited.  So 
there  was  no  variance.  This  also  disposes 
of  the  evidence  Introduced  by  the  state 
showing  that  at  Dallas  a  pistol  was  called  a 
"gun."  The  evidence  was  not  required,  but 
It  was  immaterial. 

The  charge  requested  by  appellant,  defin- 
ing "express  malice,"  was  not  necessary  to 
be  given,  as  the  court  fully  covered  the  defi- 
nition of  "express  malice"  In  the  charge  giv- 
en. The  charge  on  allbl,  as  given  by  the 
court,  was  all  that  was  required,  and  the 
special  cliarge  on  this  subject  was  not  called 
for. 

There  being  no  error  in  the  record,  the 
Judgment  la  affirmed. 

On  Rehearing. 

(March  4,  1903.) 

This  caae  was  affirmed  at  a  former  day  of 
this  term,  and  now  comes  before  us  on  mo- 
tion for  rehearing.  Appellant  strenuously  in- 
sists that  in  the  original  opinion  the  court 
erred  in  holding  that  the  remark  of  appel- 
lant made  to  Mary  Taylor,  at  her  bouse, 
on  Thursday  night  preceding  the  homicide 
on  Monday  night,  to  the  effect,  "I  am  going 
to  do  some  devilment,  and  get  my  name  in 
the  paper,"  was  admissible;  his  contention 
being  that  the  remark  was  of  a  general 
character,  was  not  a  threat  against  deceased, 
and  did  not  embrace  him.  This  remark  was 
testified  to  both  by  Mary  Taylor  and  Delia 
Anderson.  We  discussed  this  question  at 
length  in  the  original  opinion,  as  if  the  bill 
of  exceptions  were  full,  and  showed  that  the 
remark  in  question  was  isolated,  and  not 
connected  with  any  other  remark  so  as  to 
have  a  bearing  on,  and  point  to,  deceased. 
The  grounds  of  objection  urged  in  the  bill 
are  not  equivalent  to  a  certificate  that  the 
fact  existed,  but  merely  a  certificate  of  the 
Judge  that  those  grounds  of  objection  were 
urged.  The  bill  of  exceptions  should  have 
been  so  full  as  to  have  sh6wn  all  the  tes- 
timony bearing  on  the  question,  or  the  Judge 
should  have  certified  that  the  evidence  in 
question  was  not  otherwise  connected  with,  or 
pointed  to,  deceased.  However,  the  Judge  In 
certifying  the  bills— especially  the  sixth— re- 
fers to  the  statement  of  facts.  While  In  the 
original  opinion  we  refer  to  the  statements 
In  response  to  the  Judge's  certificate,  we  do 
not  recite  all  the  facts  that  tended  to  show 
deceased,  and  no  other  person,  was  meant 
by  the  remark  of  appellant  made  on  Thurs- 
day night  In  addition  to  what  was  said  In 
the  original  opinion,  we  refer  to  the  testi- 
mony of  Sarah  Taylor,  who  states  that  on 
that  same  Thursday  night,  George  Taylor 
said,  "Abe  thinks  he  can  run  it  over  me, 
but  I  am  going  to  kill  him  and  leave  town." 
Now,  taking  this  remark  In  connection  with 
what  was  said  In  the  original  opinion,  there 
can  be  no  question  that  appellant,  when  he 
made  the  remark  to  the  effect  that  he  was 


going  to  do  some  devilment,  and  get  bis 
name  In  the  papers,  had  reference  to  de- 
ceased. 

The  other  ground  urged  by  appellant  In 
his  motion  for  new  trial  is  to  the  effect  that 
the  court  failed  to  give  his  special  request- 
ed instruction  on  the  burden  of  proof.  There 
was  no  occasion  to  give  a  charge  on  the  bur- 
den of  proof.  The  court  gave  a  full  charge 
on  circumstantial  evidence,  and  a  charge  on 
presumption  of  Innocence  and  reasonable 
doubt.    We  think  this  was  sufficient 

The  motion  for  rehearing  Is  overruled. 


KNOWLES  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 

1802.) 

RAPB-CONTINXJANCB-VKNUH  —  EVIDENCE  OF 
AOE— HEARSAY— EXCLUSION  OF  ANSWER-IN- 
STRUCTIONS—INTERCOURSE    ■WITH    OTHERS. 

1.  Refusal  of  a  second  continuance  for  cumu- 
lative testimony  is  not  error. 

2.  To  show  venue  of  a  prosecution  for  rape, 
prosecutrix  may  testify  that  she  showed  her 
father  the  place,  and  be  may  testify  that  it  is 
in  a  certain  county. 

3.  There  is  no  error  in  admission  of  the  an- 
swer of  prosecutrix,  in  a  statutory  rape  case, 
to  defendant's  inquiry  as  to  how  she  knew  her 
age,  that  she  knew  it  from  the  family  record 
and  what  her  mother  told  her. 

4.  Defendant  in  a  statutory  rape  case  cannot 
prove  that  prosecutrix  told  defendant's  brother 
that  she  was  over  the  age  of  consent,  and  that 
the  brother  told  this  to  him.    This  is  hearsay. 

5.  Testimony  of  prosecutrix's  father  that  on 
the  night  of  the  allef;ed  rape  he  searched  for 
her  in  town,  and  could  not  find  her,  is  admis- 
sible to  corroborate  her  testimony,  she  locating 
the  place  of  the  crime  outside  of  the  town. 

6.  Exclusion  of  witness'  answer  cannot  be  hell 
error,  it  not  being  shown  what  it  would  have 
been. 

7.  A  requested  charge  that  while  prosecutrix 
in  a  rape  case  need  not  be  corroborated,  stiil 
the  jury  should  carefully  consider  her  testi- 
mony, is  on  the  weight  of  evidence. 

On  Rehearing. 

8.  On  a  prosecution  for  statutory  rape,  the 
question  of  consent  vel  non  not  being  relied  on 
by  defendant  prosecutrix  haTioi;  testified  that 
she  had  no  previous  intercourse  with  any  one 
but  defendant,  and  that  be  was  the  father  )f 
her  child,  defendant  may  show  that  she  had  had 
intercourse  with  others  at  a  time  when  they 
could  have  been  the  father  of  the  child. 

Brooks,  J.,  dissenting. 

Appeal  ftom  district  court  Bosque  county; 
W.  Poindexter,  Judge. 

Ab  Knowles  was  convicted  of  rape,  and 
appeals.    Reversed. 

Lockett  &  Cureton  and  Wm.  Knight  for 
appellant  H.  S.  DUiard,  Co.  Atty.,  W.  L. 
Alexander,  Asst.  Co.  Atty.,  and  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
rape  upon  a  female  und^  the  age  of  15 
years,  and  given  6  years  In  the  State  Peni- 
tentiary. 

Bill  No.  1  complains  of  the  action  of  the 

f  1.  See  Criminal  Law,  vol.  U,  Cent  Die  I  W». 
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court  oyeiruUng  the  application  for  contlun- 
ance.  This  was  the  second  application,  and 
the  explanation  of  the  trial  Judge  to  the  bill 
and  an  Inspection  of  the  evidence  shows  that 
the  testimony  was  purely  cumulative.  There 
was  no  error  In  refusing  the  continuance. 

Tbe  second  bill  complains  of  the  court  per- 
mitting the  state  to  show  by  prosecutrix  that 
some  tour  or  Ave  months  after  the  alleged 
crime  she  took  her  father  to  the  pasture  In 
which  the  crime  was  committed,  and  pointed 
out  the  place.  The  seventh  bUI  complains 
that  the  court  erred  In  q^rmlttlng  the  father 
to  testify  to  this  fact,  and  to  further  state 
that  said  place  was  in  Bosque  county.  The 
trial  court  states  that  this  evidence  was  ad- 
mitted for  the  purpose  of  locating  tbe  place 
by  the  prosecutrix,  in  order  that  other  wit- 
nesses might  testify  that  particular  place 
was  In  Bosque  county.  The  evidence  was  so 
limited  In  the  charge.  The  usual  manner  of 
locating  the  place  is  for  tbe  witness  to  de- 
scribe the  place  if  he  does  not  know  In  what 
county  It  is  situated,  and  then  for  witnesses 
to  be  placed  on  the  stand  and  testify  that 
said  place  Is  or  is  not  in  the  particular  coun- 
ty. However,  we  see  no  objection  to  proving 
the  matter  as  was  done  in  this  case. 

Ai^eUant  also  complains  that  the  court 
erred  in  permitting  the  prosecutrix  to  testify 
that  she  knew  her  age  from  an  inspection  of 
the  family  Bible,  which  stated  It.  and  from 
what  her  mother  taught  her.  The  bill  shows 
that  appellant  asked  the  witness  bow  she 
knew  her  age,  to  which  she  replied,  "From 
the  family  record."  She  was  then  asked  if 
she  knew  it  from  the  family  record  only, 
and  she  repUed  that  she  knew  it  from  the 
record  and  from  what  her  mother  taught  her. 
The  court,  in  his  explanation,  states  that 
such  record  was  put  in  evidence,  and  spoke 
for  itself.  We  do  not  think  there  was  any 
error  shown  by  said  bllL  Tull  v.  State  (Tex. 
Cr.  App.)  56  S.  W.  61. 

Bills  of  exception  Nos.  4,  9,  and  10  com- 
plain that  the  court  erred  In  not  permitting 
appellant  to  ask  prosecutrix,  for  tbe  purpose 
of  laying  a  predicate  to  Impeach  her,  as  to 
wbether  or  not  she  had  had  previous  carnal 
Intercourse  with  other  parties  than  defend- 
ant, and  to  prove  by  said  other  parties  that 
they  bad  had  carnal  intercourse  with  prose- 
cntrlx,  and  that  her  general  reputation  for 
chastity  was  bad.  There  was  no  error  in 
this,  since  the  question  as  to  whether  or  not 
prosecutrix  consented  to  the  rape  is  not  a 
matter  to  be  Inquired  Into,  and  it  becomes 
humaterial  and  Irrelevant  whether  or  not 
prosecutrix  had  had  carnal  intercourse  with 
other  parties,  she  being  under  the  age  of 
consent.  Favors  v.  State,  20  Tex.  App.  155; 
WUson  V.  State,  17  Tex.  App.  625.  In  Thom- 
as T.  State  (decided  at  the  present  term)  72 
S.  W.  178,  the  motion  for  new  trial  com- 
plained that  the  court  erred  in  not  giving 
special  Instructions  requested  to  the  elTect 
that  the  reputation  and  condition  in  life  of 
prosecutrix,  as  well  as  defendant,  should  be 


viewed  by  the  Jury  in  tbe  light  of  mitigating 
the  punishment.  We  held  that  such  a  charge 
would  be  upon  the  weight  of  the  evidence, 
and  not  the  law.  Lawson  v.  State.  17  Tex. 
App.  302;  Kennon  v.  State  (Tex.  Cr.  App.) 
42  S.  W.  378;  Stelnke  v.  State,  33  Tex.  Cr.  B. 
86,  24  S.  W.  90©,  26  S.  W.  287. 

In  bill  No.  6  appellant  complains  that  the 
court  erred  in  refusing  to  permit  him  to 
prove  by  appellant's  brother  that  said  broth- 
er bad  a  conversation  with  prosecutrix,  in 
which  she  told  him  that  she  was  over  the 
age  of  consent,  and  that  he  communicated 
this  fact  to  appellant.  In  his  explanation  to 
the  bill  the  court  states  that  tbe  evidence 
going  to  show  that  prosecutrix  had  declared 
she  was  over  the  age  of  consent  was  admit- 
ted, but  he  declined  to  admit  evidence  to 
the  efTect  that  the  brother  of  appellant  com- 
mimicated  this  fact  to  appellant.  This  tes- 
timony is  hearsay,  and  not  admissible. 

Upon  the  trial  the  court  permitted  the 
state  to  show  by  the  father  of  the  prosecu- 
trix that  on  the  night  the  crime  was  alleged 
to  have  been  committed  he  searched  for  his 
daughter  in  the  town  of  Valley  MUls,  and 
could  not  find  her.  The  court,  in  his  explana- 
tion to  tbe  bill,  states  that  this  evidence  was 
material  to  show  that  the  girl  was  out  with 
defendant  during  the  night,  and  tended  to 
show  that  defendant  did  not  go  to  Valley 
Mills  that  night,  as  he  stated  .to  his  brother 
that  night  he  was  going  to  do.  This  circum- 
stance would  be  peitlnent  evidence  going  to 
corroborate  the  testimony  of  prosecutrix,  and, 
however  remote  or  weak  it  might  appear, 
would  only  go  to  the  weight,  and  not  to  the 
admissibility,  of  the  testimony. 

The  eighth  bill  complains  that  the  court 
should  have  permitted  appellant  to  show  by 
his  brother  that  the  sister  of  prosecutrix 
staled  to  appellant's  brother.  In  the  presence 
of  prosecutrix,  what  the  age  of  prosecutrix 
was.  An  examination  of  the  bill  shows  that 
the  answer  of  the  witness  would  have  been 
that  prosecutrix's  sister  said  that  prosecutrix 

was years  old.    The  court  states  that 

no  predicate  was  laid  for  the  introduction 
of  this  testimony  to  impeach  the  prosecutrix. 
For  aught  the  bill  shows,  the  answer  might 
have  been  against  appellant's  Interests,  since 
it  does  not  state  what  the  age  of  prosecutrix 
was,  merely  saying  that  she  was  — —  years 
old. 

Appellant  also  complains  because  the  court 
did  not  charge  the  Jury,  as  requested,  that 
while  prosecutrix  in  a  rape  case  need  not  be 
corroborated,  still  the  Jury  should  be  in- 
structed to  carefully  consider  her  evidence. 
This  charge  is  ui>on  the  weight  of  the  evi- 
d«ice,  and  the  failure  to  give  the  same  was 
not  error. 

There  is  a  great  deal  of  testimony  In  the 
record  pro  and  con  upon  tbe  question  of  rape. 
The  Jury  has  settled  tbe  controversy  against 
appellant,  and  the  evidence  is  sufficient  to 
support  their  finding. 

The  Judgment  is  accordingly  alllrmed. 
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On  Motion  for  Rehearing. 

(Jan.  18,  1903.) 

This  case  was  affirmed  at  the  Tyler  term, 
1902,  and  now  comes  before  us  on  motion  for 
rehearing.  Appellant  Insists  "that  the  court 
has  mlsconcelyed  the  point  raised  by  his 
bills  of  exception  numbers  four,  nine,  and 
ten,  because  In  the  latter  part  of  that  para- 
graph of  the  opinion  discussing  these  bills 
the  court  used  the  following  language:  'There 
was  no  error  In  this,  since  the  question  as  to 
whether  or  not  prosecutrix  consented  to  the 
rape  is  not  a  matter  to  be  inquired  into.' 
Appellant  insists  that  the  question  of  con- 
sent is  not  raised  In  his  brief  at  all,  but  that 
the  i)oint  raised  is  that  prosecuting  witness, 
Ethel  Stoval,  having  testified  that  appellant 
was  the  father  of  her  clilld,  and  produced 
the  child  in  court  to  corroborate  her  testi- 
mony, and  also  having  testified  that  she  new 
had  sexual  intercourse  with  any  other  person, 
thereupon  appellant  proposed  to  contradict 
her  testimony  by  showing  that  it  was  not 
true,  and  that  she  bad  intercourse  with 
various  parties,  named  in  said  bills  of  ex- 
ception, at  a  time  not  so  remote  but  what 
these  parties  could  have  been  the  father  of 
this  child."  The  writer  is  still  of  opinion 
that  this  evidence  is  Inadmissible.  Mr. 
Greenleaf,  in  his  work  on  Evidence,  uses  this 
language:  "The  character  of  prosecutrix  for 
chastity  may  be  impeached,  but  this  must  be 
done  by  general  evidence  of  her  reputation 
in  that  respect,  and  not  by  evidence  of  par- 
ticular instances  of  unchastity.  Nor  can  she 
be  interrogated  as  to  a  criminal  connection 
with  any  other  person,  except  as  to  her  pre- 
vious Intercourse  with  the  prisoner  himself. 
Nor  is  such  evidence  of  other  instances  ad- 
missible." This  proposition  is  supported  by 
the  great  weight  of  American  authorities 
(see  Amer.  &  Eng.  Ency.  of  Law,  vol.  6  [2d 
Ed.]  p.  878;  Rice  on  Ev.  vol.  3,  p.  825; 
Wharton's  Cr.  Law,  sec.  568;  Bishop  New 
Cr.  Proc.  vol.  2,  sees.  965,  966;  Smith  v. 
State,  80  Am.  Dec.  355,  and  notes;  Rice  v. 
State  [B"Ia.]  17  South.  286.  48  Am.  St.  Rep. 
247;  State  v.  Campbell,  20  Nev.  125,  17  Pac. 
620),  and  has  been  so  held  In  this  state  as 
early  as  Pefferling's  Case,  40  Tex.  486,  and 
approved  in  Dorsey  v.  State,  1  Tex.  App.  35; 
Jenkins  v.  State,  Id.  354;  Mayo  y.  State,  7 
Tex.  App.  349;  Lawson  v.  State,  17  Tex. 
App.  302;  Wilson  v.  State,  Id.  638.  Judge 
Moore,  delivering  the  opinion  in  the  Peffer- 
ling  Case,  supra,  used  this  language:  "The 
inquiry  is  for  the  purpose  of  proving  the 
character,  and  It  would  operate  a  surprise  if 
any  inquiry  as  to  particular  instances  of  im- 
morality or  intercourse  with  particular  per- 
sons was  permitted  to  establish  the  character 
of  the  witness  who,  as  has  been  said,  cannot 
be  supposed  to  come  prepared  to  defend  her 
character  except  against  a  general  attack;" 
citing  a  great  number  of  authorities.  But  it 
may  be  insisted  that  this  testimony  is  ad- 
missible to  contradict  prosecutrix.    It  bo.  It 


is  on  an  immaterial  issue,  because  she  is  nn- 
der  the  age  of  consent,  and  the  general  reputa- 
tion of  prosecutrix  has  nothing  whatever  to 
do  with  the  question  in  this  case,  as  it  is  a 
violation  of  law  to  have  carnal  knowledge 
of  her  person  with  or  without  her  consent. 
Lawson  V.  State,  17  Tex.  App.  292;  Steinke 
V.  State,  38  Tex.  Cr.  B.  66,  24  8.  W.  900.  25 
S.  W.  287;  Favors  v.  State,  20  Tex.  App. 
165;  People  v.  Johnson,  106  Cal.  294,  39  Pac. 
623;  Underbill  on  Cr.  Ev.  sec.  418;  McClain 
Cr.  Ev.  sec.  460;  State  v.  Dufley,  128  Mo. 
540,  81  S.  W.  98;  People  v.  Abbott,  97  Mich. 
484,  66  N.  W.  862,  37  Am.  St.  R^.  360.  If 
specific  acts  of  intercourse  are  not  admissible 
where  appellant  is  on  trial  for  rape  upon  a 
matured  woman,  but  only  general  reputation 
or  specific  acts  of  intercourse  with  defend- 
ant, there  can  be  no  good  reason  why  the 
same  rule  would  not  apply  to  prosecutrix 
under  the  age  of  consent.  All  the  authori- 
ties hold  that  the  general  reputation  of  pros- 
ecutrix, or  specific  acts  of  intercourse  with 
the  defendant,  are  only  admissible  on  the 
question  of  consent;  and  the  authorities  hold 
that  it  is  the  duty  of  the  court  to  limit  it  to 
this  purpose.  Then,  deariy,  it  would  be  inad- 
missible for  any  other  purpose. 

But  appellant  insists  that,  the  state  having 
proven  by  prosecutrix  that  appellant  was  the 
father  of  her  child,  he  should  then  be  per- 
mitted to  contradict  her  by  proving  previous 
acts  of  intercourse  with  other  parties  who 
had  opportunities  of  becoming  the  father  of 
the  child;  and  that  their  testimony  would 
have  shown  that  they  did  have  such  Inter- 
course at  a  time  that  would  make  it  appear 
they  could  have  been  the  father  of  the  child. 
Concede  it.  It  is  immaterial  in  this  case 
whether  appellant  was  the  father  of  the 
child.  If  he  had  carnal  Intercourse  witli 
prosecutrix,  he  is  guilty  of  rape,  whether 
with  or  without  her  consent  The  fact  that 
he  Is  the  father  of  the  child  makes  him  none 
tlie  less  or  more  guilty.  Defendant  could 
have  objected  to  the  testimony  when  the 
state  proposed  to  prove  that  he  was  the 
father  of  the  child,  as  It  was  wholly  imma- 
terial whether  he  was  the  father  of  the  child 
or  not.  The  following  authorities  hold  that, 
where  the  question  is  asked  prosecutrix 
whether  or  not  she  has  bad  intercourse  with 
other  parties  than  the  accused,  her  answer 
is  conclusive,  upon  the  theoty  that  it  is  an 
inquiry  into  an  immaterial  matter,  and  can- 
not be  pursued  further.  Reg.  v.  Holmes,  12 
Cox,  C.  C.  137;  8.  C.  L.  B.  I.  C.  C.  334;  Reg. 
v.  Cockcroft,  11  Cox,  C.  C.  410;  People  v. 
Jackson,  3  Parker,  Cr.  R.  391.  However,  as 
appellant  Insists,  the  case  of  Bice  v.  State, 
37  Tex.  Or.  B.  43,  38  S.  W.  803,  is  exactly 
in  point,  supporting  his  contention.  In  that 
case  appellant  offered  to  prove  by  the  wit- 
ness F.  T.  Kinman  that  on  two  occasions 
about  the  Ist  of  September  he  saw  prosecutrix 
in  the  act  of  intercourse  with  one  Jim  Kin- 
man.  The  court  there  held  tliat  the  testimony 
should  have  been  admitted  to  refute  the  facta 
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and  drcnmstancea  in  evidence  tending  to  es- 
tablish pregnancy  of  the  said  Minnie  Gannon 
on  account  of  her  alleged  Intercourse  with 
said  defendant.  The  writer  does  not  agree 
with  this  decision,  but  the  majority  of  the 
court  hold  that  the  same  Is  correct,  and  un- 
der the  authority  of  said  case  the  motion  tor 
rehearing  Is  granted,  and,  on  account  of  the 
failure  of  the  court  to  permit  the  Introduction 
of  said  testimony,  the  Judgment  ia  reversed, 
and  the  cause  remanded. 

DAVIDSON,  P.  J.  The  question  of  con- 
sent vel  non  is  not  the  Issue  relied  on  by  ap- 
pellant Therefore  the  authorities  collated 
by  Judge  BROOKS  are  not  appUcable.  The 
question  here  is  the  same  as  In  Bice's  Case, 
37  Tex.  Cr.  R.  43,  38  S.  W.  803,  which  an- 
nounces the  correct  rule  on  the  question  In- 
volved, and  Is  decisive  of  this  rehearing  fa- 
vorably to  appellant. 

HENDBBSON,  J.,  concurs. 


WALKER  V.  STATE. 
(Coort  of  Criminal  Appeals  of  Texas.    Feb.  18,  '. 
1908.)  ! 

INTOnCATINO  LIQUORS-LOCAL  OPTION  LAW  i 
—VIOLATION— ELECTION  BETWEEN  I 

OFFENSES— EVIDENCE. 

1.  Tinder  the  direct  proTlsions  of  Pen.  Code, 
art.  407.  the  fact  that  a  person  purchases 
intoxicating  liquor  from  one  who  sells  it  in  vio- 
lation of  the  law  does  not  constitute  such  a  per- 
son an  accomplice.  ,      ,       , 

2.  In  a  prosecution  for  Tiolation  of  the  local 
option  law,  evidence  that  witness  was  acquaint- 
ed with  a  person  who  had  been  employed  to 
secure  evidence  aKainst  violators  of  the  local 
option  law,  and  that  on  two  occasions  this  per- 
son turned  over  to  witness  some  whisky  wnich 
the  former  had  purchased,  was  improperly  ad- 
mitted. ...        .     , 

3.  In  a  prosecution  for  violatiug  the  local  op- 
tion law.  where  the  prosecuting  witness  had 
been  permitted  to  testily  that  he  had  purchased 
liquor  from  defendant  on  several  different  dates 
prior  to  the  information,  the  state  could  have 
been  required  to  elect  upon  which  one  of  the 
transactions  it  would  proceed;  but,  in  the  ab- 
sence of  a  request  to  require  the  state  to  elect, 
it  was  not  error  to  admit  evidence  of  all  the 
transactions.  .        ... 

4.  In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  of  other  sales  than  those  al- 
leged in  the  information,  and  to  other  parties 
tlian  the  prosecuting  witness,  is  not  admissible. 

Appeal  from  Eastland  county  court;  J.  R. 
Stnbblefield,  Judge. 

John  Walker  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

J.  J.  Butts,  D.  G.  Hunt,  and  Earl  Conner, 
for  appellant.  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $50,  and  26 
days'  confinement  in  the  county  Jail. 

The  attack  made  on  the  information  Is 

f  L  See  Crlmloal  Law,  VoL  M.  Cent  Ulg.  |  U87. 
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without  merit  This  Information  ia  in  the 
nsnal  form,  and  sncb  as  has  been  repeatedly 
held  sufficient. 

The  record  Is  Incumbered  with  many  ques- 
tions with  reference  to  the  attitude  of  wit- 
nesses Alexander  and  Hightower— as  to 
whether  or  not  they  were  accomplices.  Al- 
exander was  the  purchaser,  and  Hightower 
was  president  of  an  anti-saloon  league,  who 
employed  Alexander  to  ferret  out  violations 
of  the  local  option  law;  and  It  may  be  cou- 
ched that  Alexander  Induced  appellant  to 
sell  him  the  whisky  for  the  purpose  of  in- 
stituting criminal  proceedings  against  him. 
There  were  various  charges  given  and  re- 
quested in  regard  to  accomplices  that  are  not 
altogether  intelligible.  It  is  a  sufficient  an- 
swer to  all  these  questions  to  say  that,  un- 
der the  facts  of  this  case,  neither  of  the 
witnesses  is  an  accomplice.  Article  407,  Pen. 
Code,  provides,  "•  •  •  The  fact  that  a 
person  purchases  intoxicating  liquor  from  any 
one  who  sells  It  in  violation  of  the  provisions 
of  this  chapter,  shall  not  constitute  such  per- 
son an  accomplice."  The  question  of  these 
witnesses  being  accomplices,  under  the  facts, 
is  not  an  issue.  They  are  not  accomplices  un- 
der the  statute. 

The  witness  Hightower  was  permitted  to 
testify  that  he  was  slightly  acquainted  with 
Alexander,  and  had  had  dealings  with  him; 
that  Alexander  turned  over  to  Hightower 
some  whisky  the  latter  part  of  January  or 
the  first  of  February,  1902;  that  in  the  same 
month  he  turned  over  to  witness  a  bottle, 
the  contents  of  which  the  witness  was  igno- 
rant, but  it  smelled  like  whisky.  This  tes- 
timony should  have  been  rejected.  It  was 
a  matter  occurring  between  Alexander  and 
Hightower,  which  was  in  no  way  binding 
upon  appellant,  and  could  not  be  used 
against  him. 

Alexander  was  permitted  to  testify  that  he 
bought  on  January  10  and  16  and  February 
7  and  9, 1902.  other  intoxicating  liquors  from 
defendant.  The  complaint  upon  which  this 
prosecution  was  based  was  filed  February 
17,  1902.  The  aflldavlt  which  was  made  by 
Alexander  contained  but  one  count,  and  be 
testified  to  the  facts  constituting  the  of- 
fense alleged.  So  all  of  the  acts  complained 
of  occurred  between  Alexander  and  appel- 
lant It  will  be  observed  that  all  these 
matters  occurred  prior  to  the  filing  of  the 
affidavit  This,  in  law,  required  the  state 
to  elect  upon  which  one  of  the  transactions 
it  would  seek  the  conviction.  There  was 
no  request,  however,  made  to  require  the 
state  to  elect  When  an  election  is  to  be 
had,  the  rule  is  that  the  prosecution,  and 
not  the  defendant,  is  authorized  to  select  the 
transaction  upon  which  the  conviction  will 
be  sought.  Defendant,  when  authorized, 
may  demand  that  the  state  elect  but  this 
cannot  be  done  by  objection  to  testimony. 
For  this  would  give  the  accused  the  right  to 
select  the  transaction  upon  which  the  state 
should  prosecute.    Had  a  motion  been  made 
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at  the  proper  time  by  appellant,  requiring 
the  state  to  elect.  It  would  have  been  error 
to  refuse  to  grant  it  See  Williams  v.  State, 
70  S.  W.  957,  6  Tex.  Ot  Rep.  265;  Lamed  v. 
State,  41  Tex.  Cr.  R.  509,  65  S.  W.  826; 
Batchelor  v.  State,  41  Tex.  Cr.  R.  501,  66  S. 
W.  491;  Fisher  v.  State,  83  Tex.  792;  Lunn 
V.  State,  44  Tex.  86;  Bradshaw  y.  State,  32 
Tex.  Or.  R.  381,  23  S.  W.  892.  This  rule  ap- 
plies to  cases  of  this  character;  that  Is, 
where  a  conviction  could  be  had  upon  either 
transaction  testified  about,  under  the  alle- 
gations in  the  Indictment  The  conviction  in 
this  case  could  have  been  predicated  upon 
any  one  of  the  transactions  testified  by  Alex- 
ander, because  they  all  occurred  between 
himself  and  appellant  prior  to  the  informa- 
tion, and  within  the  period  of  limitation. 
However,  this  rule  would  not  apply  if  the 
transactions  Introduced,  or  the  sales  testi- 
fied about,  occurred,  between  defendant  and 
another  party  than  Alexander,  for  In  that 
case  they  would  not  be  Introduclble  if  the 
transactldn  in  band  showed  clearly  and  dis- 
tinctly a  sale.  See  Johnson  v.  State  (Tex. 
Cr.  App.)  62  S.  W.  755,  In  which  case  the 
transaction  occurred  between  accused  and 
different  parties.  Wherever  facts  testified 
in  regard  to  the  case  on  trial  are  plain  and 
certain,  extraneous  matter  cannot  be  In- 
troduced under  the  rule  In  regard  to  system, 
developing  the  res  gestae,  or  proving  Intent. 
Johnson's  Case,  supra;  Long  v.  State,  39 
Tex.  Cr.  B.  537,  46  S.  W.  821;  Nixon  v. 
State,  31  Tex.  Cr.  R.  205,  20  S.  W.  864.  In 
this  character  of  cases  the  objection  to  the 
testimony  should  be  sustained,  unless,  un- 
der the  peculiar  facts  of  the  case  on  trial. 
It  is  brought  within  the  rule  laid  down  in 
the  Long  and  Nixon  Cases,  supra.  Upon 
another  trial  the  state  should  be  required  to 
elect  upon  which  one  of  the  transactions  it 
will  seek  a  conviction. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


F.  GROOS  &  CO.  V.  FIRST  NAT.  BANK  OF 
IOWA  PARK.* 

(Court  ot  Civil  Appeals  of  Texas.     Jan.  24, 
1908.) 

CEU.TTBL  MORTGAGE— DEBT  SECURED— FTI- 

TURB   ADVANCES— POSSESSION    BY 

MORTGAGE— CONDITIONS. 

1.  Where  a  chattel  mortgage  recites  as  Its 
consideration  a  debt  of  a  stated  sum,  "more  or 
less,"  it  is  competent  to  show  a  contemporane- 
ous oral  agreement  that  it  sboold  also  secure 
fnlnre  advances. 

2.  Where  a  chattel  mortgage  was  given  to  se- 
cure a  present  debt,  a  subsequent  oral  agree- 
ment that  it  should  secure  future  advances  was 
void  as  to  creditors  of  the  mortgagor. 

8.  Where  a  chattel  mortgage  authorized  the 
mortgagee,  in  case  of  default  to  take  charge  of 
the  property,  and  sell  the  same  at  public  outcry 
after  notice,  the  mortgagee,  by  allowing  the 
mortgagor  to  remain  in  possession  and  sell  at 

•Rehearing  denied  February  28.  1903. 

1 1.  See  ETldenoK.  voL  10,  Cent  Dig.  i  UIL 


private  sale,  and  account  for  the  proceeds, 
waived  its  right  to  take  possession  and  sell  as 
provided  in  the  mortgage. 

Appeal  from  Wichita  county  court;  W.  P. 
Skeeu,  Judge. 

Action  by  the  First  National  Bank  of  Iowa 
Park  against  F.  Groos  &  Co.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Montgomery  &  Hughes,  for  appellant 
Mathis  &  Barwlse,  for  appellee. 

STEPHENS.  J.  August  26,  1901.  J.  A. 
Cox  gave  appellee  bank  a  chattel  mortgage 
on  '7,000  or  more  bushds  of  No.  2  soft 
wheat  while  contained  In  my  [Cox's]  gran- 
ary In  Iowa  Park,  and  in  W.  O.  Anderson's 
elevator  at  Vernon,  Texaa,"  to  secore  an  In- 
debtedness, aa  therehi  recited,  "ot  ^.500, 
more  or  less,  as  evidenced  by  my  [Cox's] 
open  account  due  said  bank,  and  due  on  de- 
mand, and  payable  to  the  order  of  the  First 
National  Bank."  The  defeasance  clause  was 
as  follows:  "Now,  if  I  pay  or  cause  to  be 
paid  said  Indebtedness  at  or  before  its  ma- 
turity, then  this  obligation  is  to  become  null 
and  void.  But  In  case  said  note  la  not  paid 
at  its  maturity,  then  the  said  First  National 
Bank  Is  hereby  fully  authorized  and  empow- 
ered to  take  charge  of  the  property  herein- 
before described,  and  sell  the  same  at  public 
outcry  for  cash  at  Iowa  Park,  In  said  county 
and  state,  after  giving  notice  of  the  time 
and  place  and  terms  of  said  sale  by  posting 
notice  of  die  sale  In  three  pubUc  places  in 
said  county."  November  2,  1901,  and  after 
the  mortgage  had  been  duly  registered,  ap- 
pellants caused  execution  In  their  favor 
against  J.  A.  Cox  to  be  levied  on  171  bushels 
of  the  wheat  In  Cox's  granary  at  Iowa  Park. 
Appellee,  as  mortgage  creditor  of  Cox,  claim- 
ing to  have  been  in  possession  of  the  wheat 
at  the  date  of  the  levy,  brought  this  action 
for  damages,  and  recovered  Judgment  against 
appellants  for  both  actual  and  vindictive 
damages,  from  which  this  appeal  Is  prose- 
cuted. 

The  first  and  most  Important  question 
raised  by  the  assignments  of  error  Is  wheth- 
er *t  was  competent  for  appellee  to  prove  by 
Cox  that  there  was  an  "agreement  between 
him  and  the  bank  that  the  mortgage  Intro- 
duced in  evidence  should  cover  any  future 
amounts  he  might  become  Indebted  to  the 
bank  In  buying  wheat  during  the  season  ot 
1901,"  over  the  objection  that  appellee  could 
not  thus  alter  the  terms  of  the  mortgage  by 
parol  to  the  prejudice  of  appellants,  who  had 
caused  levy  to  be  made  In  Ignorance  of  the 
parol  stipulation,  especially  as  appellee  had 
not  pleaded  as  the  foundation  of  its  right  a 
mortgage  to  secure  future  indebtedness,  but 
only  one  to  secure  a  debt  owing  at  the  date 
of  the  mortgage.  It  is  not  very  clear  from 
the  statement  of  facts  whether  this  parol 
agreement  was  contempca'aneous  with  or  sub- 
sequent to  the  making  of  the  mortgage,  bul 
It  seems  to  be  treated  both  In  the  bill  of  es 


Digitized  by 


Google 


"er.) 


FIRST  NAT.  BANK  y.  ADAMS. 


403 


ceptI(HaB  and  In  appeUants'  brief  as  contem- 
poraneous, and  we  will  so  treat  It  The 
proposition  seems  to  be  well  sustained  by  the 
authoritiea  that,  where  a  mortgage  "recites 
an  existing  debt  as  Its  consideration.  It  Is  no 
violation  of  the  law  of  evidence  to  receive 
proof  that  the  actual  consideration  was  ad- 
vances to  be  afterwards  made."  Huckaba  v. 
Abbott  (Ala.)  6  South.  48;  Moses  v.  Hatfield 
(S.  C.)  3  S.  E.  538;  McAteer  v.  McAteer  (S. 
C.)  9  S.  E.  866;  Harrington  v.  Samples  (Minn.) 
30  N.  W.  671;  Dlcken  v.  Morgan  (Iowa)  7 
N.  W.  149.  This  Is  but  an  application  to 
mortgages  of  the  more  comprehensive  and 
well-establlsbed  rule  that  the  real  consider- 
ation of  a  written  instrument  may  be  shown 
by  parol  when  the  oonslderation  as  recited 
therein  is  not  Itself  a  contract.  The  mort- 
gage In  question  merely  recites  as  Its  consld- 
watlon  an  indebtedness  of  $5,500,  more  or 
less,  as  evidenced  by  open  account,  and 
hence  comes  within  the  rule.  The  allegations 
of  the  petition  were  also  quite  general,  and 
were,  perhaps,  broad  enough  to  admit  the 
proof.  Collins  v.  OarlUe,  13  lU.  254,  and 
cases  dted  in  footnote.  If  this  agreement 
had  been  made  subsequent  to,  and  hence  not 
as  a  part  of,  tilie  written  mortgage.  It  would 
have  been.  In  effect,  a  new  and  oral  mort- 
gage, and,  as  such,  inadmissible  against  ap- 
pellants, since  It  would  have  been  void,  as  to 
them,  with  or  without  notice.  It  is  only  In 
the  case  of  a  subsequent  purchaser  or  mort- 
gagee that  notice  of  an  unregistered  chattel 
mortgage  Is  Important  As  to  a  creditor  fix- 
ing a  lien  by  legal  process.  It  is  absolutely 
void,  unless  "followed  by  an  actual  and  con- 
tinued change  of  possession."  liev.  St  art 
3328;  Oak  ClUC  College  v.  Armstrong  (Tex. 
Qv.  App.)  60  S.  W.  610,  and  cases  there 
cited. 

It  Is  next  insisted  that  appellee  was  nei- 
ther in  possessBlon  nor  entitled  to  possession 
of  the  wheat  when  the  levy  was  made,  and 
therefore,  under  the  allegations  of  the  peti- 
tion, was  not  entitled  to  maintain  this  ac- 
tion. It  Is  well  settled  that  a  mortgagee  is 
no  more  entitled  to  possession  of  the  mort- 
gaged iiroperty  after  default  on  the  part  of 
the  mortgagor  than  before,  unless,  as  In  this 
instance,  the  mortgage  contains  a  clause  con- 
ferring the  right  That  such  a  clause  is  val- 
id, see  Singer  Sewing  Machine  Go.  v.  Rlos, 
71  S.  W.  275,  6  Tex.  Ct  Rep.  293.  The  right 
of  the  bank  to  possession  was  therefore  such 
oaty  as  the  clause  quoted  above  gave  it, 
which  was  a  right  after  default  by  Coz  to 
take  charge  of  the  wheat  and  sell  it  at  "pub- 
He  outcry  for  cash  at  Iowa  Park,"  after  post- 
ing notices,  etc.  Instead  of  doing  this,  the 
bank  not  only  permitted  Cox  to  remain  in 
possession  after  default,  but  also  authorized 
bim  to  sell  the  wheat  at  private  sale,  which 
be  proceeded  to  do;  only  requiring  him  to 
turn  over  to  the  bank  the  drafts  made  upon 
purchasers.  It  seems  that  the  wheat  had 
thus  been  sold,  bnt  bad  not  all  been  deliv- 
ered, when  the  levy  was  made.    This  was 


Inconsistent  wltb  the  right  of  the  bank  to 
take  possession  of  the  wheat  and  sell  it  at 
auction,  for  which  purpose,  alone.  It  bad  the 
right,  under  the  mortgage,  to  take  possession. 
In  thus  consenting  tor  Cox  to  dispose  of  the 
wheat  in  a  different  manner,  the  bank  waiv- 
ed its  right  to  take  possession  and  sell  as 
provided  in  the  mortgage.  It  must  therefore 
abide  the  election  so  made,  and  seek  relief 
by  an  equitable  action.  In  accordance  with 
the  views  expressed  by  this  court  In  the  case 
of  Mack  V.  Mlttenthal,  36  S.  W.  799. 

The  Judgment  is  'therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


FIRST  NAT.  BANK  OP  CROCKETT  T. 
ADAMS  et  al.* 

(Coart  of  Civil  Appeals  of  Texas.     Feb.  7, 
1903.) 

JCDOMBNTS-UBN— EXECUTION— FAILURE  TO 
ISSUB. 

1.  In  1886  the  defendant  recovered  a  money 
Judgment  against  plaintiffs'  grantor,  and  caused 
an  abstract  thereof  to  be  duly  recorded  and  in- 
dexed, but,  bavihg  failed  to  recover  against  oth- 
ers in  the  action,  appealed;  the  only  error  as- 
signed relating  to  such  others.  In  1887  the 
Court  of  Civil  Appeals  affirmed  snch  jndgment 
and  held  incidentally  that  there  had  been  no 
appeal  from  the  Judgment  against  plaintiffs' 
grantor.  A  writ  of  error  was  denied  by  the  Su- 
preme Court  In  January,  1898,  and  in  Febru- 
ary the  mandate  from  the  Coart  of  Civil  Ap- 
peals was  filed  in  the  district  clerk's  office.  In 
Jaunary,  1889,  the  first  execution  was  issued, 
and  returned  "No  property  found."  In  May, 
1901,  plaintiffs  parchased  the  land  in  contro- 
versy of  snob  Judgment  debtor,  and  in  Novem- 
ber, 1901,  defendant  caused  an  alias  execution 
to  be  issued,  and  the  land  to  be  sold  thereunder. 
Sayles'  Rev.  St  art.  3288,  provides  that  a  judg- 
ment when  recorded  and  indexed,  shall  operate 
as  a  lien  on  the  real  property  of  the  debtor; 
and  article  3290  provides  that  such  lien  shall 
continue  for  10  years  "unless  the  plaintiff  shall 
fail  to  have  execution  issued  on  his  judgment 
within  12  months  after  the  rendition  thereof,  In 
which  case  said  lien  shall  cease  to  exist"  Held, 
that  the  lien  of  the  judgment  on  the  land  had 
ceased  to  exist  at  the  time  plaintiffs  purchased. 

Appeal  from  district  court,  Tarrant  county; 
Irby  Dunklin,  Judge. 

Action  by  W.  A,  Adams  and  another 
against  the  First  National  Bank  of  Crockett 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Humphries  &  Harris  and  Nunn  &  Nunn, 
for  appellant  F.  B.  Dycns  and  Sidney  L. 
Samuels,  for  appellees. 

SPEER,  J.  Appellees,  W.  A.  Adams  and 
A.  C.  Walker,  instituted  this  suit  in  the  dis- 
trict court  of  Tarrant  county  against  the 
appellant  First  National  Bank  of  Crockett 
Tex.,  In  the  dual  form  of  trespass  to  try  title 
and  to  remove  cloud  from  title.  Involving 
valuable  residence  property  in  the  city  of 
Ft  Worth;   being  lots  numbers  1.  2,  and  3 


•Rehearing  denied  Febniarr  28,  IMS,  and  writ  ot 
error  denied  by  aupreme  court. 
T  1.  See  Judgment,  vol.  30,  Cent  Dig.  {{  1406,  1416. 


Digitized  by 


Google 


404 


72  SOUTHWBSTEKN  REPORTER. 


(Tex. 


In  block  No.  1  of  Daggett's  Second  addition 
to  said  city.  The  parties  claim  ttirough  M. 
Harrold  as  common  source— the  appellees, 
by  deed  of  purchase;  and  the  appellant, 
through  BfaerlfF's  deed  at  execution  sale  under 
a  Judgment  Uen.  The  facts  established  by 
the  record  which  ere  material  to  our  conclu- 
sions are  as  follows:  Appellees  on  May  8, 
1901,  purchased  the  lots  in  controversy  from 
the  owner,  M.  Harrold,  paying  therefor  the 
sum  of  $8,000,  and  received  a  deed  duly  con- 
veying the  same,  executed  by  the  said  Har- 
rold and  his  wife,  which  deed  was  properly 
recorded  in  the  deed  records  of  Tarrant  coun- 
ty, Tex.,  on  May  14,  1901.  Appellant  recov- 
ered on  October  16, 1896,  in  the  district  court 
of  Houston  county,  Tex.,  Judgment  against 
E.  H.  East  and  M.  Harrold  for  the  sum  of 
$7,678.12,  with  10  per  cent  Interest;  and. 
at  the  same  time.  Judgment  was  rendered 
against  appellant  bank  in  favor  of  E.  B. 
Harrold,  W.  Scott,  S.  B.  Burnett,  and  M. 
Harrold,  as  assignee,  on  their  pleas  to  the 
Jurifldlction  of  the  court.  The  bank  had 
sued '  E.  H.  East  and  M.  Harrold  on  notes 
signed  by  them,  payable  In  the  town  of  Crock- 
ett, and  sought  to  bold  the  otlier  defendants 
upon  an  allegation  that  M.  Harrold  bad  re- 
ceived the  estate  of  E.  H.  East  under  a  deed 
of  assignment,  and  that  W.  Scott  and  S.  B. 
Burnett  were  sureties  on  said  assignee's 
bond;  that  the  bank  was  a  nonacceptlng 
creditor  of  said  East;  and  that  there  were 
ample  assets  in  the  hands  of  the  assignee  to 
pay  all  of  the  debts  of  said  estate,  but  that 
the  same  had  been  wasted,  squandered,  and 
converted  by  said  M.  Harrold,  E.  H.  East, 
and  E.  B.  Harrold.  An  abstract  of  the  Judg- 
ment was  duly  recorded  and  indexed  in  Tar- 
rant county  October  26,  1896.  The  bank  ap- 
pealed from  the  Judgment  of  the  district 
court,  and  on  December  2,  1836,  filed  In  said 
cause  its  appeal  bond,  conditioned  as  requir- 
ed by  law,  payable  to  all  of  the  defendants. 
The  only  assignment  of  error  was  as  to  the 
action  of  the  court  in  sustaining  tlie  pleas 
to  the  Jurisdiction  interposed  by  certain  of 
the  defendants  mentioned  above.  On  No- 
vember 11,  1897,  the  Court  of  Civil  Appeals 
affirmed  the  Judgment,  and  held,  incidental- 
ly, that  there  had  been  no  appeal  from  the 
Judgment  against  East  and  M.  Harrold  on 
tlie  notes,  but  only  from  the  Judgment  in 
favor  of  the  defendants  on  their  plea  to  the 
Jurisdiction  of  the  court  over  their  persons. 
First  National  Bank  v.  East,  17  Tex.  Civ. 
App.  176,  43  S.  W.  559.  The  bank  filed  its 
motion  for  rehearing  November  25,  1897,  and 
on  December  23,  1897,  this  was  overruled. 
On  January  5,  1808,  the  bank  filed  in  the 
Court  of  Civil  Appeals  its  petition  for  a 
writ  of  error  to  the  Supreme  Court,  and  the 
same  was  filed  in  the  latter  court  January 
11th,  and  on  the  13th  day  of  the  same  month 
the  Supreme  Court  made  an  order  refusing 
the  writ.  This  Judgment  was  certified  by  the 
clerk  of  the  Supreme  Court  on  January  29, 
1808,  which  certificate  was  filed  in  the  Court 


of  Civil  Appeals  at  Galveston  January  30, 
1S08.  The  mandate  of  the  Court  of  Civil 
Appeals  was  issued  February  18,  1898,  and 
filed  In  the  district  clerk'i  office,  Houston 
county,  on  February  19,  1888.  Execution 
was  Issued  out  of  the  district  court  of  Hous- 
ton county'  on  said  Judgment,  January  2i>. 
1890,  and  placed  in  the  bands  of  the  sheriff 
of  said  county,  who  on  the  next  day,  Jan- 
uary 26tb,  returned  the  same  Indorsed,  "No 
property  found  subject  to  this  execution."  An 
alias  execution  was  Issued  November  9,  1901, 
addressed  to  the  sheriff  of  Tarrant  county, 
Tex.,  reaching  his  hands  November  11th,  and 
on  the  same  day  wos  by  that  officer  levied 
upon  the  lots  in  controversy  in  this  suit,  as 
the  property  of  M.  Harrold.  On  the  tirst 
Tuesday  in  December,  1901,  after  due  ad- 
vertisement, the  property  was  sold,  and  bid 
in  by  appellant  for  the  sum  of  $3,000,  credit- 
ing the  amount  on  the  execution  after  pay- 
ing all  costs;  and  the  sheriff  executed  and 
delivered  to  appellant  his  deed  to  the  prop- 
erty so  sold. 

The  court,  as  we  think,  correctly  instmcted 
the  Jury  to  return  a  verdict  for  the  appel- 
lees. Article  3289,  Sayles'  Rev.  St,  reads: 
"When  any  Judgment  has  been  recorded  and 
Indexed,  as  provided  in  the  preceding  arti- 
cles, it  shall,  from  the  date  of  such  record, 
and  index,  operate  as  a  lien  upon  ail  of  the 
real  estate  of  the  defendant  situated  In  the 
county  where  such  record  and  index  are 
made,  and  upon  all  real  estate  which  the 
defendant  may  thereafter  acquire  situated 
in  said  county."  The  succeeding  article 
(3200)  reads:  "When  a  lien  has  been  ac- 
quired, as  provided  in  this  chapter,  it  shall 
continue  for  ten  years  from  the  date  of  such 
record  and  index,  unless  the  plalntilt  shall 
fail  to  have  execution  issued  upon  his  Judg- 
ment within  twelve  months  after  the  rendi- 
tion thereof,  In  which  case,  said  Hen  shall 
cease  to  exist."  We  are  all  agreed— though 
not  precisely  upon  the  same  grounds — ^that 
appellant's  lien  upon  the  lots  In  controversy 
had  ceased  to  exist  prior  to  Its  levy  and  to 
appellees'  purchase,  for  the  reason  that  it  had 
not  exercised  the  required  diligence  in  hav- 
ing an  execution  issued  upon  Its  Judgment 
against  M.  Harrold.  Gruner  v,  Westln,  66 
Tex.  209,  18  S.  W.  512;  Semple  v.  Eubanks, 
13  Tex.  Civ.  App.  418,  35  S.  W.  609. 

It,  of  course,  follows  that  we  affirm  the 
Judgment  of  the  district  court 


POUST  et  al.  ▼.  WARREN. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  14, 

1903.) 

JUDGMENT— EXECUTION— ACTION  TO  ENJOIN— 
VENUE  —  PRIVILEXJB  —  WAIVER  —  SERVICE- 
RETURN— PRESUMPTIONS— UMITATIONS. 
1.  Rev.  St.  art.  2096,  requiring  writs  o(  in- 
junction to  restrain  the  execution  of  a  Judgment 
to  be  made  returnable  to  and  tried  in  the  court 
rendering  the  judgment  has  no  application  to  a 

f  1.  See  Execution,  vol.  21.  C«at  Dig.  I  SMk 
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irrit  issaed  to  restrain  the  collectiou  of  a  judg- 
ment rendered  in  justice  court,  such  court  hav- 
ing no  aathorit7  to  issue  writs  of  injunction  or 
to  determine  issues  dependent  thereon. 

2.  The  privilege  conferred  by  Rev.  St.  art. 
UM,  cl.  17,  on  the  defendants  in  a  suit  to  en- 
join the  execution  of  a  jadement  to  have  the 
action  bronght  in  the  county  in  which  the  judg- 
ment was  rendered  is  waived  where,  defendants' 
attention  being  called  to  the  question  of  venue, 
they  proceed  to  trial  without  objection  or  plea 
to  the  jurisdiction. 

3.  Execution  of  a  judgment  should  not  be  en- 
ioiued  on  the  ground  that  the  judgment  debtor 
■was  not  served  with  summons,  where  he  falls 
to  allege  or  prove  that  he  bad  a  defense  or 
other  equity. 

4.  The  return  of  aervlce  indorsed  on  a  justice 
rammona,  merely  signed  with  the  name  of  a 
person  without  official  designation,  though  not 
xhoving  that  he  had  authority  to  make  the 
service,  does  not  show  that  he  did  not  have  au- 
thority, and  the  presumption  is  in  favor  of  the 
judgment. 

5.  Under  Rer.  St  art  38&8,  providing  that 
every  action  for  which  no  limitation  is  other- 
wise prescribed  shall  be  brought  within  four 
years  next  after  the  right  to  brin^  the  same 
shall  have  accrued,  an  action  to  enjoin  the  ex- 
ecution of  a  judgment  is  barred  at  the  ex- 
piration of  four  years  after  the  existence  of  the 
judgment  is  discovered,  or  by  reasonable  dili- 
gence might  have  been  discovered.   ■ 

Appeal  from  district  court,  Palo  Pinto  conn- 
ty;    W.  J.  Oxford,  Judge. 

Action  by  G.  W.  Warren,  Sr.,  against  J. 
E.  Foust  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Revers- 
ed. 

Lattimore  &  Browning  and  C.  W.  Massle, 
for  appellants.  Stevenson  &  Ritchie,  for  ap- 
pellee. 

CONNER,  O.  J.  We  adopt  the  following 
statement  of  this  case  from  appellee's  brief, 
Tlz.:  "This  cause  was  instituted  In  the  dis- 
trict court  of  Palo  Pinto  county  on  the  12th 
day  of  December,  1900,  by  appellee,  Warren, 
against  J.  E.  Foust  W.  R.  CooIe,  justice  of 
the  peace  of  Precinct  No.  3,  Tarrant  county, 
and  J.  M.  Kyle,  constable  of  Precinct  No. 
5,  Palo  Pinto  county,  and  was  a  suit  to  re- 
strain the  defendants  from  further  proceed- 
ing in  the  collection  and  execution  of  a  cer- 
tain Judgment  rendered  In  the  justice  court 
of  Precinct  No.  3,  Tarrant  county,  Texas, 
on  the  19th  day  of  December,  1890,  in  favor 
of  tbe  defendant  J.  E.  Foust  and  against 
G.  W.  Warren,  Sr.,  and  Q.  W.  Warren,  Jr., 
and  to  restrain  tbe  defendant  J.  M.  Kyle 
from  advertising  and  selling  certain  cattle 
and  other  property  of  the  plaintiff  which 
the  said  Kyle  bad  levied  on  by  virtue  of 
an  execution  issued  upon  said  judgment, 
tbe  plaintiff  alleging  that  said  Judgment  was 
as  to  blm  a  nullity,  and  void,  for  the  reason 
that  be  had  no  notice  actual  or  legal  of  the 
pendency  of  the  suit  against  blm  in  tbe  said 
Justice  court  of  Precinct  No.  8  of  Tarrant 
county  prior  to  tbe  pretended  rendition  of 
said  Judgment  against  him  in  said  cause,  and 
bad  no  notice  of  same  subsequent  thereto  un- 
til long  after  the  rendition  of  said  Judgment, 
and  until  long  after  tbe  expiration  of  time 


within  which  be  could  have  bad  the  said 
cause  reviewed  by  tbe  county  court  of  Tar- 
rant county,  Texas,  by  appeal  or  certiorari. 
A  temporary  writ  of  Injtmction  was  issued 
as  prayed  for,  and  upon  final  bearing  at 
tbe  June  term,  1902,  of  the  district  court  of 
Palo  Pinto  county,  same  was  perpetuated, 
from  which  Judgment  the  defendants  appeal- 
ed, and  have  brought  the  case  to  this  court 
for  review." 

Without  taking  up  tbe  assignments  of  error 
In  their  order,  we  deem  it  sufficient  to  state 
that  they  raise  two  material  questions.  The 
first  relates  to  the  Jurisdiction  of  tbe  court 
It  is  Insisted  that  the  district  court  of  Palo 
Pinto  county  was  without  power  to  try  the 
issues  Involved,  and  committed  error  In  over- 
ruling appellants'  plea  of  privilege  to  be  sued 
in  Tarrant  county.  Tbe  amount  In  contro- 
versy was  evidently  the  amount  of  the  Jus- 
tice's Judgment,  which,  exclusive  of  interest, 
was  $108.41;  and  hence  article  2096,  Rev. 
St.  requiring  writs  of  Injimctlon  to  be  made 
returnable  to  and  tried  In  tbe  court  rendering 
the  Judgment,  and  which  is  held  to  be  man- 
datory, has  no  application  In  tbls  case,  the 
justice  court  not  having  been  clothed  by  the 
constitution  and  laws  with  the  power  to  issue 
writs  of  Injunction  or  to  determine  issues 
dependent  thereon.  It  therefore  follows  that 
the  seventeenth  clause  of  tbe  general  stat- 
ute on  the  subject  of  venue  (Rev.  St  art. 
1194)  alone  applies.  This  clause  of  the  ar- 
ticle referred  to  provides  that  suits  brought 
to  enjoin  the  execution  of  a  judgment  sbnll 
be  brought  in  tbe  county  in  which  such  Judg- 
ment was  rendered,  and  does  not  relate  to 
tbe  subject  of  the  court  or  county  to  which 
the  writ  shall  be  made  returnable  by  a  court 
empowered  to  issue,  but  not  to  try,  under 
article  2006.  We  conclude,  therefore,  that 
said  clause  17  of  article  1194  confers  a 
mere  privilege  upon  a  defendant  that  may 
be  waived,  as  has  been  expressly  held  to 
be  true  in  cases  arising  under  clause  14  of 
the  same  article,  relating  to  the  venue  of 
suits  for  tbe  recovery  of  lands  or  damages 
thereto;  which  in  terms  is  equally  as  impera- 
tive as  chiuse  17.  See  Willis  v.  White  (Tex. 
Civ.  App.)  29  S.  W.  818,  and  authorities  there 
cited.  If  so,  it  Is  clear  that  appellants  waiv- 
ed their  privilege  to  require  this  suit  to  be 
brought  in  Tarrant  county,  wbere  tbe  Jus- 
tice Judgment  was  rendered,  for  at  the  June 
term,  1901,  of  tbe  district  court  of  Palo  Pin- 
to county,  after  tbe  institution  of  tbe  suit  in 
December,  1900,  tbe  court  called  tbe  atten- 
tion of  tbe  parties  to  the  question  of  venue 
Involved,  whereupon  appellants,  without  ob- 
jection, and  without  plea  to  the  Jurisdiction, 
proceeded  to  a  trial  upon  tbe  merits,  which  re- 
sulted in  a  mistrial,  tbe  plea  to  tbe  Jurisdic- 
tion overruled  In  this  case  being  thereafter 
filed  and  overruled  at  a  subsequent  term  of 
the  court.  All  assignments  involving  this 
question  are  therefore  overruled. 

Copy  of  tbe  judgment  sought  to  be  mjoin- 
ed  was  not  In  evidence,  and  there  was  nul- 
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tlier  allegation  nor  proof  that  It  did  or  did 
not  recite  service  upon  appellee;  nor  Is  there 
allegation  or  proof  of  a  meritorious  defense 
on  appellee's  part  to  the  canse  of  action  upon 
which  the  Judgment  was  rend»ed,  and  the 
remaining  assignments  of  error  requiring  dis- 
cussion raise  the  question  whether,  under 
such  state  of  pleading  and  fact,  appellee 
showed  himself  entitled  to  the  relief  afforded 
him.  Appellee  Insists  that  without  service 
of  citation  upon  him,  to  which  he  testified, 
and  which  evidently  was  so  found  by  the 
iury,  the  judgment  Is  absolutely  void,  and 
hence  other  defense  need  not  be  by  him  set 
up  or  shown;  citing  Freeman  on  Judgments, 
sec.  'l20a;  Ry.  C!o.  v.  Ware,  74  Tex.  47,  11 
S.  W.  918;  Ry.  Co.  T.  Rawlins,  80  Tex.  678, 
16  S.  W.  430.  These  authorities,  and  many 
others  that  might  be  cited,  support  the  prop- 
osition that  a  Judgment  Is  void  where  Juris- 
diction over  the  person  of  the  defendant  has 
not  been  acquired  by  appearance,  citation, 
or  waiver  of  process;  and  In  such  case  It  is 
said  In  Ry.  Co.  v.  Ware,  supra,  that  the  party 
against  whom  such  void  Judgment  Is  ren- 
dered "is  not  compelled  to  show  a  defense  to 
the  action  In  order  to  enjoin  it"  In  the  case 
of  Chambers  v.  Gallup  (Tex.  Clx.  App.)  70  S. 
W.  1009,  however,  and  In  which  the  Supreme 
Court  refused  writ  of  error,  the  point  was  dis- 
tinctly raised,  and  this  court  held  that,  to 
show  right  to  enjoin  the  alleged  void  Judg- 
ment in  that  case,  a  defense  to  the  cause  of 
action  upon  which  It  was  founded,  or  some 
other  equity,  should  have  been  set  up.  The 
judgment  in  that  case  was  attacked  on  the 
ground  that  the  recital  ta  the  judgment  that 
the  defendant  therein  had  answered  was  not 
true,  and  that  he  had  never  been  cited.  The 
cases  thus,  perhaps,  appear  conflicting,  but 
we  think  they  are  distinguishable.  In  the 
Ware  Case  It  affirmatively  appeared  from  the 
record— the  return  on  the  citation— that  the 
defendant  railway  company  had  not  been 
cited  by  an  authorized  person,  but  In  Cham- 
bers T.  Gallup  the  contrary  was  true;  the 
judgment  there  reciting  an  appearance  by 
the  defendant.  And  upon  this  distinction  we 
think  many  of  the  apparently  conflicting 
cases  may  be  reconciled,  and  that  it  should 
be  held  upon  the  great  weight  of  authority 
that,  even  in  cases  of  direct  attack,  a  plain- 
tiff seeking  the  Interposition  of  the  court's 
equitable  power  by  injunction  to  stay  pro- 
ceedings under  an  alleged  void  Judgment 
must  allege  and  show  either  that  the  judg- 
ment on  its  face  or  the  record  in  the  cause 
otherwise  affirmatively  shows  a  want  of  ju- 
risdiction, or  else  that  some  equity  against 
the  Judgment  or  defense  to  the  cause  of 
action  upon  which  It  is  predicated  exists. 
As  we  said  In  Chambers  v.  Gallup,  supra. 
In  an  opinion  by  Justice  Hunter:  "Courts 
are  Instituted  not  to  discuss  and  deliberate  on 
the  abstract  rights  of  Individuals,  but  to  re- 
dress wrongs  and  Injuries,  when  shown  to 
exist  What  wrong  or  injury  has  the  appel- 
lant suffered  by  the  judgment  complained  of? 


He  shows  none  whatever.  The  violation  of 
an  abstract  right  is  not  cognizable  In  any 
court  much  less  in  a  court  of  equity,  un- 
less Injury  and  damages  are  alleged  and 
proved  to  have  resulted  therefrom."  70  8. 
W.  1010.  See  this  case  and  authorities  there- 
in cited.  See,  also,  Rev.  St  art  2990.  Did 
appellee  comply  with  the  rule  announced? 
We  think  not  As  before  stated,  there  was 
no  pleading  of  such  effect  And  the  only  rec- 
ord evidence  introduced  on  the  subject  was 
that  of  the  citation  and  the  constable's  re- 
turn thereon,  which  we  think  at  least  sub- 
stantially tend  to  show  service,  if  In  fact  it 
does  not  fully  do  so.  The  citation  is  regular 
in  form  and  commands  the  summons  of  O. 
W.  Warren,  Jr.,  and  G.  W.  Warren,  Sr.  (ap- 
pellee), to  appear  before  the  Justice  court 
at  Grapevine,  in  Tarrant  county,  on  the  third 
Friday  in  December,  A.  D.  1880,  to  answer 
the  petition  of  appellant  Foust  upon  a  note 
for  $75,  with  certain  stated  credits,  alleged 
to  have  been  due  October  1,  1887,  and  has 
this  Indorsement,  among  others,  thereon: 
"Sheriff's  Return.    Came  to  hand  this  the 

12  day  of  Dec.,  1890,  at o'clock . 

m.,  and  executed  the  IStb  day  of  Dec.,  1^0, 
by  delivering  to  G.  W.  Warren,  the  within- 
named  deftB.,  each  in  person,  a  true  copy  of 
this  citation.  G.  B.  Coke,  Tarrant  County, 
Texas.  Fees:  Serving  copy.  ^O.^O."  While 
not  suggested  in  briefs  of  counsel,  it  may 
be  said  that  such  record  fails  to  show  that 
O.  B.  Coke,  who  signed  the  return,  was 
either  sheriff  or  constable,  and  hence  author- 
ized to  serve  the  citation,  although  he  tesU- 
flcd  that  he  at  the  time  was  the  duly  acting 
constable,  and  as  such  that  he  In  fact  served 
both  defendants,  as  stated  In  the  return. 
But  if  it  be  conceded  that  the  return  fails 
to  show  service  by  an  authorized  person,  it 
certainly  fails  to  show  a  want  of  authority, 
and  the  presumptions  are  In  favor  of  the  Jus- 
tice judgment.  Wilkerson  v.  Schoonmaker, 
77  Tex.  615,  14  S.  W.  223,  19  Am.  St  Rep. 
803;    Heck  &  Baker  v.  Martin,  76  Tex.  469, 

13  S.  W.  51.  16  Am.  St  Rep.  916;  Freeman 
y.  Miller,  63  Tex.  373.  In  the  present  state 
of  the  record  before  us  we  caimot  say  what 
may  otherwise  appear  in  the  record  proper 
of  the  cause  in  the  justice  court  It  fol- 
lows that  the  assignments  raising  the  ques- 
tions last  mentioned  must  be  sustained,  but 
the  Judgment  will  be  reversed,  and  the  cause 
remanded,  instead  of  here  rendered.  Inasmuch 
as  the  court  overruled  the  demurrers  to  ap- 
pellee's petition  presenting  the  questions;  and 
appellee  may  amend,  and  also  be  able  to 
show  facts  necessary  to  the  relief  sought  un- 
der the  rule  herein  announced. 

In  view  of  another  trial  we  will  add,  upon 
the  issue  of  llmltotion,  that  while  a  judg- 
ment or  record  affirmatively  showing  service 
may.  In  a  direct  proceeding,  as  this  was,  be 
attacked,  and  shown  to  be  void  because  of 
a  want  of  service  or  appearance  in  fact  yet 
we  see  no  reason  why.  In  such  case,  the  ac- 
tion would  not  l>e  barred  at  the  expiration  of 
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four  yean  after  appellee  discovered,  or  by 
the  use  of  reasonable  diligence  might  hare 
discovered,  the  existence  of  the  judgment 
Bev.  St  art  38iS8;  Stewart  t.  Bobbins  (Tex. 
Civ.  App.)  66  S.  W.  889. 

We  find  no  error  in  the  acUon  of  ttie  court 
as  set  forth  In  the  seventh,  eighth,  ninth, 
and  eleventh  assignments;  and  as  to  the 
action  of  tbe  court  complained  of  in  the 
twelfth  assignment.  In  refusing  to  submit 
tbe  issue  of  appellee's  Indebtedness,  we  think 
it  Bofflclent  to  call  attention  to  tbe  cases  of 
WiillB  V.  Gordon,  22  Tex.  20.,  and  Masterson 
T.  Ashcom,  M  Tex.  324. 

Because  of  the  errors  discussed,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


McLiLVY  et  al.  v.  JONES  et  al.* 

(Gonrt  of  Civil  Appeals  of  Texas.    Jan.  30, 
1903.) 

ADVERSB  POSSESSION— EVIDBNCB!  OF  TITLB— 
RECORD— NECESSITY. 

l.The  Statute  prorides  that  adverse  posses- 
sion of  land  for  five  years  under  a  recorded 
deed,  with  payment  of  taxes,  shall  be  a  bar  to 
any  recovery  of  the  land  from  the  possessor. 
Ueld,  that  one  adversely  in  possession  of  land 
whicii  bad  been  set  apart  to  ner  in  partition  of 
the  estate  of  an  ancestor  could  prescribe  under 
the  deed  to  the  ancestor,  without  there  having 
been  a  record  of  the  order  of  the  probate  court 
setting  the  land  apart  to  her. 

2.  One  adversely  in  possession  of  land  may 
prescribe  under  a  recorded  deed  to  one  who 
devised  the  laud  to  him  without  a  record  of  the 
will,  a  will  not  being  such  evidence  of  title  as 
is  required  by  the  law  of  registration  to  be  re- 
corded. 

3.  Possession  of  tbe  real  estate  by  the  execu- 
tor, being  authorized  by  Rev.  St.  arts.  1867, 
1809,  is  in  trust  for  the  devisees,  and  cannot  be 
considered  as  a  break  in  the  five-years  posses- 
sion required  to  establisli  title  by  adverse  pos- 
session. 

Appeal  from  district  court,  Wallier  county; 
J.  M.  Smither,  Judge. 

Salt  by  A.  B.  McLavy  and  others  against 
J.  B.  Jones  and  others.  From  a  Judgment 
for  defendants,  plalntiflS  appeal.     AfQrmed. 

McKinney  ft  Hill,  for  appellants.  Ball, 
Dean  &  Humphrey,  for  appellees. 

GAKKETT,  C.  J.  A.  B.  McLavy  and  oth- 
ers sought  by  this  action  to  recover  of  J.  B. 
Jones  and  wife  1,920  acres  of  land  situated 
in  Walker  county,  patented  to  the  heirs  of 
Seaborn  A.  Mills,  deceased.  The  defendants 
pleaded  not  guilty  and  the  statute  of  three, 
five,  and  ten  years'  limitation.  There  was  a 
trial  by  Jury,  which  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  defendants. 

Tbe  land  In  controversy  was  patented  to 
tbe  belrs  of  Seaborn  A.  Mills  October  14, 
1868.  Seaborn  Mills  fell  with  Fannin  at 
Goliad,  end  the  certificate  for  1,920  acres  of 
land  was  issued  to  him  as  a  bounty  for  bis 
service  In  tbe  army  of  the  Republic  of  Tex- 
as.    He  died  without  issue,  leaving  as  bis 

•Rehearing  denied,  and  writ  of  error  denied  by  su- 
preme court. 


heirs  bis  father  and  mother,  Moses  and 
Annie  Mills.  Tbe  appellant  McLavy  put  in 
evidence  deeds  and  powers  of  attorney  from 
cei*tain  heirs  of  Moses  and  Annie  Mills,  who 
were  dead,  executed  during  the  years  of 
1883  to  1885,  by  which  the  grantors  convey- 
ed to  him  "all  land  In  tbe  state  of  Texas 
wliich  we  are  entitled  to  as  heirs  and  devi- 
sees of  Seaborn  A.  Mills,  deceased."  James 
Mills  was  one  of  tbe  sons  of  Moses  and  An- 
nie Mills,  and  the  brother  of  Seaborn  A 
Mills,  deceased.  On  August  18,  1868,  James 
Mills  executed  a  deed  of  conveyance  to  M. 
J.  McMillan,  which  was  proved  for  record 
by  Neil  McMillan,  and  filed  for  record  in  tbe 
ofllce  of  the  county  clerk  of  Walker  county 
on  October  27,  1868,  by  which  tbe  said  Mills 
conveyed  to  the  said  McMillan  all  the  lands, 
land  warrants,  donations,  beadrigbts,  or  oth- 
er certificates  (with  tbe  exception  of  a  640- 
acre  donation  warrant)  that  may  have  been 
issued  to  tbe  heirs  of  Seaborn  A.  Mills,  who 
fell  In company,  In  Texas,  in  tbe  strug- 
gle for  Independence.  Tbe  deed  recites:  "I, 
the  said  James  M.  Mills,  as  heir  at  law,  hav- 
ing good  right  to  sell  said  interest,  and  also 
a  transfer  from  my  father,  Moses  Mills,  to 
the  whole  interest  In  the  entire  estate  and 
claim  that  be,  as  legal  heir,  was  entitled  to 
through  tbe  services  of  my  brother  In  the 
army  of  the  late  Republic  of  Texas,  who  fell 

■with ,  in  tbe  struggle  for  independence, 

and  I  hereby  make  said  ti'ansfer  a  part  of 
this  transfer."  M.  J.  McMillan  was  the 
wife  of  Neil  McMillan.  Tbe  records  of  tbe 
general  land  office  show  that  deeds  and 
proof  of  heirship  were  exhibited  by  Neil  Mc- 
Millan, and  patent  delivered  to  him  October 
14,  1808.  Neil  McMillan  and  his  wife,  M.  J. 
McMillan,  conveyed  the  land  in  controversy 
to  C.  C.  Murray  by  deed  dated  August  8, 
1870,  filed  for  record  August  11,  1870.  Mur- 
ray went  Into  possession,  and  erected  a  saw- 
mill thereon,  and  remained  in  possession  un- 
til he  sold  to  Thomas  and  William  Stevens 
May  24,  1872,  by  deed  recorded  June  11, 
1872.  There  is  a  break  in  the  record  title 
here,  but  it  appeared  from  the  testimony  of 
O.  O.  Murray  that  Thomas  and  William  Ste- 
vens conveyed  tbe  land  to  Thornton  and 
Armstrong,  who  continued  to  operate  the 
sawmill  until  the  land  was  bought  by 
Byrd  Eastbam,  who  purchased  the  same 
at  a  sale  made  under  a  mortgage  executed 
by  Thornton  and  wife  to  D.  D.  Alston  and 
W.  A  Ollpbant  with  power  to  them  or  their 
agent  to  sell.  The  land  was  regularly  sold 
under  the  mortgage,  and  bought  by  Byrd 
Eastbam  February  14,  1876,  and  a  deed  was 
executed  to  blm  by  Alston  and  Ollpbant  by 
their  attorneys,  Randolph  and  McKinney. 
The  deed  was  duly  acknowledged,  and  was 
filed  for  record  May  29,  1878,  and  duly  re- 
corded in  the  record  of  deeds  for  Walker 
county.  Byrd  Eastbam  and  Delha  Eastbam, 
his  wife,  were  married  In  1866,  and  lived 
together  as  man  and  wife  until  October  10, 
18S3,  when  he  died.    He  left  a  will,  which 
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waB  duly  probated  February  6,  1885.  By  the 
win  Byrd  Eaatbam  devised  one-half  of  his 
estate  as  community  property  to  his  wife. 
The  remainder  was  devised  to  his  children, 
the  share  of  each  to  be  delivered  as  he  or 
she  married  or  became  of  age,  except  a  tract 
of  land  in  Travis  county  and  one  In  Ellis 
county,  which  were  reserved  from  sale  until 
all  became  of  age,  when  they  were  to  be  di- 
vided equally.  Delha  Eastliam,  his  wife, 
was  appointed  executrix,  without  bond,  with 
power  to  sell  real  estate  except  the  land  in 
Travis  and  Ellis  counties,  when,  in  her  Judg- 
ment, she  might  think  it  best  to  sell.  Dellia 
Eastbam,  qualifled  as  executrix  of  the  will. 
On  August  17,  1886,  as  shown  by  an  entry 
in  the  minutes  of  the  probate  court  of  Walk- 
er county,  the  court  approved  a  report  of 
partition  filed  In  the  estate  of  Byrd  Eastham, 
deceased,  by  the  executrix,  setting  apart  the 
land  in  controversy  and  other  property  to 
the  defendant  Helen  M.  Jones,  who  bad  mar- 
ried, as  her  sliare  of  the  estate,  except  the 
lands  In  Travis  and  Ellis  counties,  and  or- 
dered that  the  same  be  recorded;  and  fur- 
ther ordered  that  all  the  right,  title,  and 
interest  of  the  other  heirs  (naming  them), 
the  minors  being  represented  by  a  guardian 
ad  litem  appointed  by  the  court,  be  devested 
out  of  them,  and  that  the  executrix  deliver 
the  said  property  to  the  said  Helen  M.  Jones, 
together  with  the  title  deeds,  as  her  share  ■ 
of  the  estate.  This  decree  was  never  record- 
ed in  the  record  of  deeds.  The  defendant 
Helen  M.  Jones  is  a  daughter  of  Byrd  East- 
ham,  deceased.  About  March  1,  1886,  a  ten- 
ant entered  into  possession  of  the  land  under 
a  contract  with  the  executrix  of  Byrd  East- 
liam for  the  purchase  of  the  timber*  on  240 
acres  thereof  at  $300,  and  an  option  to  buy 
the  iKtiance  of  the  timber  at  50  cents  per 
M,  and  had  the  240  acres  surveyed.  He  put 
a  sawmill,  houses,  stock  pens,  and  a  garden 
on  the  land.  This  tenant  held  and  claimed 
the  entire  tract  for  the  Eastham  estate  until 
the  land  was  set  apart  to  the  defendant  Hel- 
en M.  Jones,  and  after  that  continued  to 
hold  it  for  her  and  her  husband,  J.  B.  Jones, 
until  December  1,  1897.  About  January  1, 
1800,  he  made  a  contract  with  J.  B.  Jones  to 
purchase  the  balance  of  the  timber  on  the 
survey  for  $500.  He  then  moved  his  saw- 
mill to  mother  place  on  the  tract.  When  he 
left,  December  1,  1897,  he  sold  his  sawmill 
and  houses  to  another  person,  who  went  in- 
to possession  as  tenant  for  Jones  and  wife, 
and  remained  In  possession  of  the  houses  and 
operated  the  mill  for  about  three  years. 
These  tenants  were  authorized  to  cut  and  did 
cut  timber  from  all  over  the  tract  promis- 
cuously. All  the  taxes  were  paid  on  the  land 
by  Byrd  Eastham  and  his  estate  from  1880 
to  1S8G,  and  by  the  defendants  from  1886  to 
1807,  inclusive.  The  possession  was  exdu- 
Nlve  and  adverse,  and  of  such  character  as 
to  confer  title  by  limitation. 

TVe  are  of  the  opinion  that  the  plea  of  the 
statute  of  five  years'  limitation  was  sustain- 


ed by  the  evidence.  Byrd  Eastham  claimed 
the  land  under  a  deed  duly  acknowledged 
and  recorded.  The  deed  was  dated  Febru- 
ary 14,  1876,  and  was  filed  for  record  May 
29,  1870.  Payment  of  taxes  by  him  was 
shown  to  have  t>een  made  from  1880  to  his 
death,  and  by  his  executrix  to  1886,  when 
the  land  was  set  apart  to  his  heir  and  dev- 
isee, the  defendant  Helen  M.  Jones,  as  a  part 
of  her  share  of  the  estate.  The  taxes  wwe 
shown  to  have  beea  paid  by  the  defendants 
from  1886  to  1897,  Inclusive.  Possession  un- 
der the  deed  to  Byrd  ESastliam  was  com- 
menced by  his  executrix  March  1,  1886,  and 
(m  August  17,  1886,  the  date  of  the  order  of 
the  probate  court,  it  was  commenced  by  the 
defendants,  and  continued  for  more  than  10 
years,  accompanied  by  payment  of  taxes. 
Helen  M.  Jones,  as  the  heir  and  devisee  of 
Byrd  Eastham,  could  prescribe  under  the 
deed  to  him  without  record  of  the  order  of 
the  prolmte  court  Motley  v.  Com  (Tex. 
Sup.)  11  S.  W.  850;  Carothers  v.  Oovington 
(Tex.  Civ.  App.)  27  S.  W.  1040;  Fosta:  v. 
Johnson,  80  Tex.  640,  SU  8.  W.  67;  Fossett 
V.  McMahan,  74  Tex.  540,  12  S.  W.  324; 
Olive  V.  Bevil,  56  Tex.  423;  Cochrane  v. 
Farls,  18  Tex.  850.  The  purpose  of  the  stat- 
ute requiring  possession  under  a  recorded 
deed  is  to  give  notice  of  the  character  of  the 
adverse  possession,  and  it  must  be  such  as 
is  required  in  the  registration  of  deeds,  and 
the  right  of  the  party  in  possession  to  pre- 
scribe may  be  derived  from  a  deed  to  a  pred- 
ecessor in  title  In  privity  with  whom  he 
holds.  Possession  may  be  tacked,  and  the 
title  may  be  deralgned  through  several  par- 
ties in  order  to  give  the  necessary  five  years, 
but  every  muniment  of  the  record  title  must 
be  recorded,  and  the  possession  must  be  uu- 
broken,  and  must  be  accompanied  by  the 
payment  of  taxes  for  the  requisite  period. 
Porter  V.  Chronister,  68  Tex.  56;  Medlin  v. 
Wilkins,  60  Tex.  418;  Cook  v.  Dennis,  61 
Tex.  240;  Van  Sickle  v.  Catlett,  75  Tex.  409. 
13  S.  W.  31;  Sorley  v.  Matlock,  79  Tex.  30C, 
15  S.  W.  261.  Helen  M.  Jones  was  the  heir 
and  devisee  of  Byrd  Eastham.  As  such  she 
took  the  legal  title  by  devise  and  inherit- 
ance. The  will  disposed  of  the  property  In 
accordance  with  the  statute  of  descent  and 
distribution,  but  this  fact  does  not  attect  the 
principle  involved,  as  the  will  is  not  such  a 
muniment  of  title  as  Is  required  by  the  law 
of  registration  to  be  recorded  in  the  record 
of  deeds.  The  title  did  not  vest  in  the  ex- 
ecutrix, but  the  possession  held  by  her  was 
in  trust  for  the  devisees  under  the  will,  and 
her  possession  cannot  be  considered  as  a 
break  in  the  possession,  for  it  was  the  pos- 
session of  the  devisee  and  In  no  sense  ad- 
verse. Broadly  stated,  it  was  held  by  the 
court  of  chancery  appeals  of  Tennessee  In 
the  case  of  East  Tennessee  Iron  &  Goal  Co. 
V.  Ferguson's  Hehrs,  In  an  opinion  adopted  by 
the  Supreme  Court,  that  "the  possession  by 
the  administrator  Is  not  In  privity  with  that 
of  the  heirs  of  the  decedent,  and  makes  a 
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break  la  the  possession";  and  Vance's  Heiis 
T.  Fisher,  10  Humph.  212,  was  cited  as  an- 
thority,  as  also  Marr's  Heirs  y.  Qllliam,  1 
Cold.  488,  606.  But  the  decision  was  rested 
upon  the  common-law  mle  that  the  adminis- 
trator has  no  right  of  control  over  the  real 
estate  of  his  Intestate,  holding  that  any  au- 
thority wblch,  as  such,  the  administrator  as- 
sumed to  exercise  over  It,  was  an  usurped 
authority,  which  could  communicate  no  right 
whatever  to  the  person  In  whose  favor  It  was 
exercised.  Under  the  statutes  of  this  state 
the  administrator  Is  entitled  to  possession  of 
the  entire  estate,  real  as  well  as  personal. 
Kev.  St.  arts.  1867,  1860.  The  order  of  court 
Betting  apart  the  land  to  Helen  M.  Jones  as 
the  devisee  of  Byrd  Bastham  was  not  a  deed 
or  a  link  in  the  title  necessary  to  be  record- 
ed In  order  to  give  notice.  Helen  M.  Jones 
entered  into  possession  of  the  entire  tract  of 
land,  and  claimed  it  as  the  heir  and  devisee 
of  Byrd  Eastham,  and  by  the  will  and  the 
partitions  thereunder  she  became  vested  with 
the  entire  legal  title  as  held  by  Byrd  East- 
ham  under  the  deed  to  him. 

Since  It  appears  from  the  undisputed  evi- 
dence that  the  defendant  Helen  M.  Jones 
has  acquired  the  title  to  the  land  in  contro- 
versy by  five  years'  limitation,  and  that  no 
other  Judgment  could  have  been  rendered 
than  one  In  favor  of  the  defendants,  consid- 
eration of  the  several  remaining  assignments 
of  error  presented  by  the  appellants  is  un- 
necessary. 

The  judgment  Is  affirmed.    Affirmed. 


SOUTHIDRM  KANSAS  BY.  OO.  v.  COOPEE. 

(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  28, 
1908.) 

COURT  OP    CIVIL   APPEALS— JDRISDICTION. 

1.  Const,  nrt  5,  g  6,  provides  that  the  Court  of 
Civil  Appeals  shall  nave  appellate  jarisdictioD, 
under  such  restrictions  as  may  be  prescribed. 
Sayles'  Rev.  St.  art.  906.  provides  that  the  Court 
of  Civil  Appeals  shall  have  jurisdiction  in  civil 
cases  of  which  the  district  courts  have  origioal  or 
appellate  jurisdiction,  and  of  which  the  county 
court  has  appellate  jurisdiction,  when  the  judg- 
ment or  amount  in  controversy,  or  the  judgment 
rendered,  exceeds  |100.  Acts  22d  Leg.  ISIil,  p. 
12,  confers  the  civil  jurisdiction  of  the  county 
court  of  Roberts  county  on  the  district  court 
Utild,  that  it  was  not  the  legislative  intent  that 
a  cause  originating  in  justice  court  In  Roberts 
county,  and  involving  less  than  $100,  could,  after 
appeal  to  the  district  court,  be  carried  to  the 
Coort  of  Civil  Appeals,  but  the  jurisdiction  is 
governed  by  the  general  laws. 

Appeal  from  district  court,  Roberts  county; 
B.  M.  Baker,  Judge. 

Action  by  J.  R.  Cooper  against  the  South- 
em  Kansas  Railway  Company.  From  a 
judgment  for  plaintUf,  defendant  appeals. 
Appeal  dismissed. 

J.  W.  Terry  and  H.  E.  Hoover,  for  appel- 
lant L.  C.  Heare  and  C.  Coffee,  for  appel- 
lee. 


Opinion  on  Rehearing. 

SPEER,  J.  Upon  a  former  day  of  the 
term  we  dismissed  this  cause  for  want  of 
jurisdiction  to  hear  and  determine  the  ap- 
peal.* We  will  here  give  our  reasons  for 
such  holding,  since  none  were  filed  upon  the 
former  decision: 

The  case  originated  in  the  justice  court  of 
Roberts  county,  and  was  an  action  by  ap- 
pellee to  recover  the  sum  of  (75  for  the  value 
of  a  mule  alleged  to  have  been  negligently 
killed  by  the  railroad  company.  After  judg- 
ment in  the  justice  court,  an  appeal  was  per- 
fected to  the  district  court  of  Roberts  coun- 
ty; the  dvH  Jurisdiction  of  the  county  court 
of  that  county  haying  been  conferred,  by 
act  of  the  Twenty-Second  Legislature,  upon 
the  district  court  (Acts  22d  Leg.  1881,  p.  12). 
The  trial  In  the  district  court  of  said  county 
resulted  in  a  Judgment  against  the  railroad 
company  tor  the  sum  of  f76,  the  amount 
sued  for,  from  which  this  appeal  Is  sought  to 
be  prosecuted.  The  question,  then,  is,  has 
tbis  court,  under  the  Constitution  and  stat- 
utes of  the  state.  Jurisdiction  of  the  appeal  T 
By  section  6  of  article  5  of  the  Constitution 
it  Is  provided:  "Said  Courts  of  Civil  Appeals 
shall  have  appellate  jurisdiction  coextensive 
with  the  limits  of  their  respective  districts, 
which  shall  extend  to  all  civil  cases  of  which 
the  district  courts  or  county  courts  have  orig- 
inal or  appellate  jurisdiction,  under  such  re- 
strictions and  regulations  as  may  be  pre- 
scribed by  law."  These  restrictions  are 
found  principally  In  article  996,  Sayles'  Rev. 
St.,  defining  the  appellate  Jurisdiction  of  the 
Courts  of  Civil  Appeals,  which  article  reads, 
so  far  as  pertinent  to  this  inquiry,  as  fol- 
lows: "The  appellate  Jurisdiction  of  the 
Courts  of  Civil  Appeals  shall  extend  to  civil 
cases  within  the  Ifmits  of  their  respective 
districts:  (1)  Of  which  the  district  courts 
have  original  or  appellate  Jurisdiction.  (2) 
Of  which  the  county  court  has  original  Ju- 
risdiction. (3)  Of  which  the  county  court 
has  appellate  Jurisdiction  when  the  Judgment 
or  amount  in  controversy  or  the  Judgment 
rendered  shall  exceed  one  hundred  dollars, 
exclusive  of  Interest  and  costs."  If  this, 
then,  be  one  of  those  cases  "of  which  the 
district  courts  have  original  or  appellate  ju- 
risdiction," we  should  entertain  the  appeal; 
but.  If  It  be  one  of  a  class  "of  which  the 
county  court  has  appellate  Jurisdiction," 
there  being  less  than  $100  Involved,  we  are 
without  such  authority.  If  we  look  to  the 
constitutional  provisions  defining  the  original 
and  appellate  jurisdiction  of  the  district  and 
county  courts.  It  Is  plain  the  cause  comes 
within  paragraph  3  of  the  above  article; 
that  is,  one  of  which  the  county  court  has 
appellate  Jurisdiction.  This  Is  the  correct 
method  of  determining  the  question,  unless 
Jurisdiction  is  conferred  upon  us  by  the  ac- 
tion of  the  liegislature  in  diminishing  tbe 

*No  opinion  01*A 


Digitized  by 


Google 


4L0 


72  SOUTHWESTERN  REPORTER. 


(Tex. 


civil  jurisdiction  of  Roberts  county,  and  con- 
ferring the  same  upon  the  district  court  The 
contention  is  made  that  since  said  act,  the 
appeal  from  the  Justice  court  being  properly 
carried  to  the  district  court,  and  the  latter 
court  having  appellate  Jurisdiction,  thls-court 
necessarily  has  Jurisdiction  under  article  996. 
The  contention  la  not  that  the  act  diminish- 
ing the  Jurisdiction  of  the  county  court,  and 
enlarging  that  of  the  district  court,  express- 
ly conferred  appellate  Jurisdiction  upon  us, 
but  that  by  necessary  Implication  It  had  such 
effect  It  is  unquestioned  that  bnt  for  said 
act  we  would  hare  no  Jurisdiction,  and  we 
are  of  opinion  that  we  are  without  such  au- 
thority, notwithstanding  the  act  Section  22, 
art.  5,  of  the  constitution,  provides  that  the 
Legislature  shall  have  power,  by  local  or  gen- 
eral law,  to  Increase,  diminish,  or  change  the 
civil  and  criminal  Jurisdiction  of  county 
courts,  and  in  cases  of  any  such  change  of 
Jurisdiction  the  Legislature  shall  also  con> 
form  the  Jurisdiction  of  the  other  courts  to 
such  change.  We  are  of  opinion  this  lan- 
guage means  that  the  act  changing  the  Juris- 
diction of  the  county  court  must  also  make 
such  provisions  as  are  necessary  to  conform 
the  Jurisdiction  of  the  other  courts  affected 
by  the  act  to  such  changed  conditions,  and 
not  leave  the  matter  to  mere  implication. 
See  Erwln  v.  Blanks,  60  Tex.  6S6.  It  may 
be  that  the  language  of  the  constitution  quot- 
ed is  sufficient  authority  for  the  Legislature 
to  change  the  Jurisdiction  of  this  court  and 
the  Supreme  Court  by  diminishing  or  in- 
creasing the  Jurisdiction  of  the  county  courts, 
but  we  think,  it  such  change  be  attempted,  it 
must  be  by  express  legislative  act,  and  not 
left  to  implication.  Of  course,  in  the  ab- 
sence of  all  provision  upon  the  question,  the 
appellate  courts  would  exercise  Jurisdiction 
over  those  cases  of  which  Jurisdiction  is  giv- 
en by  general  law.  Any  other  rule  would 
violate  the  section  of  the  organic  law  au- 
thorizing the  change,  and  lead  to  most  ab- 
surd ends.  The  power  to  Increase  the  Juris- 
diction of  the  county  court  necessarily  im- 
plies the  power  to  decrease  the  Jurisdiction 
of  the  court  or  courts  affected  by  such  In- 
crease. This  power  to  diminish  for  the  pur- 
pose of  conferring  upon  the  county  court  is 
not  limited  to  affect  only  the  Justice  court, 
but  the  original  civil  Jurisdiction  of  the  dis- 
trict court,  as  well,  may  be  thus  confen;ed 
upon  the  county  court,  with  the  result  that 
under  the  letter  of  the  statute  (articles  996, 
040),  the  Jurisdiction  of  the  Supreme  <3ourt 
would  be  completely  ousted  by  Implication, 
for  in  the  civil  cases  appealed  from  the  coun- 
ty court  (with  certain  exceptions)  our  Judg- 
ments are  conclusive  both  on  the  law  and 
the  facts.  On  the  other  hand,  In  those  cases 
where  the  Jurisdiction  of  the  county  court 
might  be  augmented  by  conferring  upon  it 
the  civil  Jurisdiction  of  the  Justice  court,  all 
cases,  though  the  amount  Involved  be  never 
80  small,  could  be  appealed  to  the  Court  of 
Civil  Appeals,  for  by  the  letter  of  the  act 


defining  our  Jurisdiction  we  are  to  entertain 
civil  cases  of  which  the  county  court  baa 
original  Jurisdiction;  and  the  result  is  plain 
in  so  far  as  those  connties  whose  courts  are 
thus  affected  are  concerned.  This  court 
would  not  only  have  appellate  Jurisdiction 
over  all  their  civil  cases,  bnt  its  Judgments 
would  be  final,  thereby  defeating  the  evident 
express  will  of  our  legislators  and  framers 
of  the  organic  law.  If  the  doctrine  aa  con- 
tended for  by  appellant  In  this  case  be  cor- 
rect, the  consequences '  here  mentioned  may 
follow.  It  is  no  answer  to  say  the  Legis- 
lature has  never  exercised  its  power  to  such 
an  extent  It  Is  the  power  conferred,  and 
not  its  exercise  or  nonexerdse,  which  alone 
concerns  us  in  arriving  at  a  proper  Inter- 
pretation of  the  constitutional  and  legisla- 
tive acts  affecting  the  question  before  us. 
We  are  of  opinion  the  act  diminishing  the 
dvU  Jurisdiction  of  Roberts  county,  and  con- 
ferring same  upon  the  district  court,  being 
silent  upon  the  question,  was  not  Intended  to, 
and  did  not,  affect  this  court,  so  as  to  give 
it  Jurisdiction  over  causes  which  it  would 
otherwise  have  no  authority  to  entertain, 
and  that  our  Jurisdiction  Is  the  same  since 
as  before  said  act  In  other  words,  since 
said  act  we  have  Jurisdiction  over  those  cas- 
es appealed  from  the  district  court  of  Roberts 
county,  of  which  said  court,  nndo*  general 
law,  has  original  or  appellate  Jurisdiction, 
and  of  which  the  county  court,  under  general 
law,  would  have  original  Jurisdiction,  and  of 
which  the  county  court,  under  the  same  law, 
would .  have  appellate  Jurisdiction,  and  the 
amount  in  controversy  exceeds  $100,  exclu- 
sive of  interest  and  costs. 

We  are  further  of  opinion  that  a  proper 
interpretatioa  of  article  996  does  not  require 
of  us  the  exercise  of  such  Jurisdiction.  The 
central  and  controlling  thought  in  the  or- 
ganization of  our  Judicial  system,  from  the 
most  Inferior  trial  court  to  the  highest  ap- 
pellate tribunal,  is,  so  far  as  it  concerns 
the  distribution  of  Jurisdiction  to  the  courts, 
the  amount  in  controversy,  where  this  is 
ascertainable.  The  lawmakers,  in  keeping 
with  an  unquestionably  sound  public  policy, 
have  adopted  this  graduated  scale  of  Juris- 
dictions, to  the  end  that  small  matters  of 
controversy  may  be  speedily  ended,  and  that 
the  time  of  the  higher  courts  may  not  be 
consumed  in  determining  frivolous  disputes. 
By  all  the  canons  of  construction,  we  should 
not  adopt  an  Interpretation  of  a  statute 
which  will  lead  to  Injustice,  Inconsistencies, 
or  absurdities,  unless  the  language  of  the  act 
clearly  expresses  such  an  intent,  bat  adopt 
such  interpretation  as  will  give  effect  to  the 
real  intent  of  the  lawmaking  power,  and  will 
best  harmonize  with  other  acts  and  expres- 
sions bearing  upon  the  same  subject  As  Is 
said  in  Sutherland  on  Statutory  Construction, 
sec.  241:  "Words  and  clauses  in  different 
parts  of  a  statute  must  be  read  In  a  sense 
which  harmonizes  with  the  subject-matter 
and  general  purpose  of  the  statute.    No  clear- 
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er  statement  has  been  or  can  be  made  of  the 
law,  as  to  the  dominating  Influence  of  the 
Intention  of  a  statute  in  the  construction  of 
all  its  parts,  than  that  which  1b  found  In 
Kent's  Commentaries:  'In  the  exposition  of 
a  statute  the  intention  of  the  lawmaker  wlU 
prevail  over  the  literal  sense  of  the  terms. 
When  the  words  are  not  explicit  the  Inten- 
tlon  Is  to  be  collected  from  the  context,  from 
the  occasion  and  necessity  of  the  law,  from 
the  mischief  felt  and  the  remedy  in  ylew; 
and  the  Intention  is  to  be  taken  or  presumed 
according  to  what  is  consonant  with  reason 
and  good  discretion.'  If  upon  examination 
the  general  meaning  and  object  of  the  stat- 
ute be  found  inconsistent  with  the  literal 
Import  of  any  particular  clause  or  section, 
such  clause  or  section  must,  if  possible,  be 
construed  according  to  that  purpose.  •  •  • 
The  more  literal  construction  ought  not  to 
prevail  If  it  is  opposed  to  the  intention  of 
tiie  Legislature,  apparent  from  the  statute; 
and,  if  the  words  are  sufSciently  flexible  to 
admit  of  some  other  construction  by  which 
the  intention  can  be  better  effected,  the  law 
requires  that  construction  to  be  adopted." 
Applying  these  principles,  we  think  it  clear 
that  the  Legislature  meant  to  clothe  the 
Court  of  Civil  Appeals  with  power  to  hear 
and  determine  cases  appealed  from  the  dis- 
trict court,  where,  under  the  constitution  and 
general  laws,  the  cause  is  one  of  which  that 
court  has  original  or  appellate  jurisdiction, 
and  not  to  authorize  an  appeal  from  the 
Judgment  of  the  district  court  in  cases  such 
as  the  one  now  before  us.  The  language,  "of 
which  the  district  courts  have  original  or 
appellate  Jurisdiction,"  should  be  interpreted 
to  include  that  class  of  cases  over  which 
Jurisdiction  is  conferred  upon  the  district 
courts  by  general  law,  and  not  those  cases 
entertained  by  virtue  of  a  local  law  confer- 
ring extraordinary  Jurisdiction.  A  literal  in- 
terpretation of  the  article  would  give  to  the 
Court  of  Civil  Appeals  appellate  Jurisdiction 
over  the  county  court  in  all  civil  cases  of 
which  that  court  has  original  Jurisdiction, 
whereas  in  fact  a  great  number  of  said 
causes,  by  force  of  other  acts,  are  appealed 
to  the  district  court  We  refer  to  probate 
cases.  The  same  may  be  said  of  article  1383 
of  the  statute.  Articles  996,  1383,  2540,  all 
contemplate  that  civil  actions  originating  in 
the  Justice  coutt  shall  not  be  appealed  to  the 
Court  of  Civil  Appeals  unless  the  Judgment 
or  amount  in  controversy  shall  exceed  $100, 
exclusive  of  interest  and  costs.  Article  1669 
of  the  statutes,  authorizing  appeals  from  the 
Justice  court  to  the  district  court,  provides: 
"In  all  counties  in  wliich  the  civil  and  crim- 
inal Jurisdiction,  or  either,  of  the  county 
courts  has  been  transferred  to  the  district 
courts,  appeals  and  writs  of  certiorari  may 
be  prosecuted  to  remove  a  case  tried  before 
a  Justice  of  the  peace  to  the  district  court, 
in  the  same  manner  and  under  the  same  cir- 
cumstances imder  which  appeals  and  writs 
of  certiorari  are  allowed  by  general  law  to 


remove  causes  to  the  county  courts."  Other 
provisions  direct  that  the  trial,  whether  upon 
appeal  or  writ  of  certiorari,  whether  in  the 
county  court  or  the  district  court,  shall  be 
de  novo.  Sayles'  Rev.  St  arts.  359,  1294, 
1343.  AH  evidencing  the  legislative  mind 
that  an  appeal  to  the  district  court  should  be 
in  the  same  maimer  and  under  the  same 
circumstances  as  though  it  bad  been  taken  to 
the  county  court.  One  of  the  circumstances 
incident  to  an  appeal  to  the  county  court, 
where  the  amount  in  controversy  or  Judgment 
rendered  does  not  exceed  $100,  exclusive  of 
interest  and  costs,  is  the  element  of  flnality 
which  attaches  to  the  appeal  and  the  Judg- 
ment rendered  upon  it 

We  are  at  a  loss  to  give  a  single  reason 
why  the  Legislature  would  confer  upon  the 
people  of  one  county  the  right  to  carry  their 
petty  cases  to  the  Court  of  Civil  Appeals, 
and  deny  It  In  another,  and  It  was  evidentiy 
not  within  the  contemplation  of  the  Legisla- 
ture when  it  passed  the  act  diminishing  the 
Jurisdiction  of  the  county  court  that  snob 
should  be  its  efTect 

We  are  aware  that  the  views  here  ex- 
pressed are  not  in  harmony  with  the  cases  of 
Cadwallader  v.  Lovece  (Tex.  Civ.  App.)  29 
S.  W.  066,  and  Emerson  v.  Emerson  (Tex. 
GlT.  App.)  35  S.  W.  425.  In  the  latter  case 
it  Is  suggested  the  "Legislature  should  re- 
move such  inconsistencies  and  inequalities." 
The  case  of  Pevito  v.  Rodgers,  62  Tex.  581, 
which  is  relied  upon  for  the  holding  in  David- 
son y.  Patton,  57  Tex.  481,  is  not  an  author- 
ity, because  the  question  of  appeal  where 
the  amount  in  controversy  was  less  than  $100 
was  not  involved;  there  being  more  than 
that  amount  in  controversy  in  that  case.  See 
O.,  C.  &  a.  F.  Ry.  Co.  v.  Rowley  (Tex.  Civ. 
App.)  22  S.  W.  182,  and  Allen  v.  Hall  (Tex. 
Civ.  App.)  60  S.  W.  586.  We  do  not  feel  In- 
clined to  adopt  a  rule  which  confessedly 
leads  to  inequalities  and  inconsistencies  un- 
less the  language  of  the  statute  renders  It 
clear  that  such  was  the  Intention  of  the  law- 
makers. Such,  we  think,  is  not  the  case.  We 
think  the  interpretation  we  have  given  com- 
ports with  reason,  fairness,  consistency,  and, 
above  all,  does  no  violence  to  the  legislative 
Intent.  Any  other  interpretation,  we  think,  is 
pure  literalism,  at  a  sacrifice  of  the  spirit 
and  intention  of  the  whole  organic  scheme  of 
Jurisdiction.  We  cannot  entertain  Jurisdic- 
tion of  an  appeal  where  the  cause  originated 
in  the  justice  court,  and  the  judgment  or 
amount  in  controversy  does  not  exceed  $100, 
exclusive  of  interest  and  costs. 

The  motion  for  a  rehearing  is  overruled. 


BEA.RDSLBIT  v.  THOMAS. 
(Ooort  of  Civil  Appeals  of  Texas.    Feb. 


K 


1903.) 

ORDER  APPOINTING  QUARDIAN-CONCLUSIVB- 
NESS-NOTICB-PRESUMPTION. 
1.  In  the  absence  of  a  contrary  showing,   it 
most  be  oresumed  that  the  mother  had  Dotice 
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of  proceedings  to  appoint  a  third  party  piard- 
Ian  for  her  children,  as  without  such  notice  the 
court  would  not  have  had  jurisdiction  to  ap- 
point the  third  party; 

2.  Order  of  a  federal  conrt  in  the  Indian  Ter- 
ritory appointing  a  third  party  guardian  of  cer- 
tain children  was  conclusive  on  the  mother, 
who  was  a  party  to  the  proceeding,  on  a  subse- 
quent petition  by  the  third  party,  after  his  re- 
moval to  Texas,  for  reappointment  in  that  state, 
as  to  the  fitness  of  the  third  party  and  as  to  the 
unfitness  of  the  mother. 

Appeal  from  district  court,  Grayson  coun- 
ty; Rice  Maxey,  Judge. 

Application  by  S.  M.  Thomas  to  b«  ap- 
pointed guardian  of  certain  minors.  Mattle 
Beardsley  contested  the  application.  Order 
appolntluK  the  applicant,  and  contestant  ap- 
peals.   Affirmed. 

J.  P.  Cox  and  Galloway  &  Heflin,  for  ap- 
pellant.   F.  B.  DiUard,  for  appellee.    ' 

TEMPLETON.  J.  S.  M.  Thomas  filed 
an  application  in  the  county  court  of  Gray- 
son county,  Tex.,  to  be  appointed  guardian 
of  the  persons  of  certain  minors.  Mrs.  Mat- 
tie  Beardsley,  mother  of  the  said  minors, 
contested  the  application,  and  set  up  her 
rights  as  natural  guardian;  the  father  of 
the  minors  being  dead.  In  bar  of  her  said 
rights,  the  applicant  pleaded  that  in  April, 
1809,  he  was  appointed  guardian  of  the  per- 
sons of  said  Infants  by  the. United  States 
district  court  for  the  Southern  District  of 
the  Indian  Territory;  that  he  and  the  mi- 
nors and  the  contestant  then  resided  in  that 
Jurisdiction;  that  he  was  duly  qualified  un- 
der said  appointment,  and  afterwards  re- 
moved to  Texas;  that  he  brought  his  wards 
with  him  in  order  tliat  they  might  be  near 
their  grandparents,  who  resided  in  Grayson 
county,  and  who  were  able  and  willing  to 
assist  him  in  raising  and  educating  them. 
A  copy  of  his  application  for  said  appoint- 
ment was  attached  as  an  exhibit  to  the  plea, 
and  it  appears  therefrom  that  the  appoint- 
ment was  sought  on  the  ground  that  the  con- 
testant here  was  not,  for  certain  reasons 
stated,  a  proper  person  to  have  the  custody 
of  the  said  minors.  The  contestant  moved 
to  strike  out  the  plea  in  bar  because  the 
facts  therein  alleged  were  immaterial  and 
irrelevant.  The  motion  was  overruled.  The 
cause  had  reached  the  district  court  on  an 
appeal  from  the  county  court,  and  a  trial  be- 
fore the  district  judge  resulted  in  an  order 
appointing  the  applicant  The  contestant 
tias  appealed  from  the  said  order. 

The  flrat  assignment  of  error  complains  of 
the  action  of  the  court  In  overruling  the  mo- 
tion to  strike  out  the  plea  In  bar.  In  the 
same  connection,  it  Is  urged  under  another 
assignment  that  the  court  erred  In  permit- 
ting the  applicant  to  introduce  in  evidence, 
over  the  objection  of  the  contestant,  the 
Judgment  of  the  United  States  court  ap- 
pointing him  guardian  of  the  said  minors. 
The  remaining  assignments  complain  of  the 
exclusion  of  testimony  offered  by  the  con- 


testant    It  appears  that  she  offered  testi- 
mony tending  to  show  that  it  was  not  true, 
as  charged  In  the  application  for  the  original 
appointment,  that  she  was  unfit  to  Iiave  tbe 
custody  of  her  children,  and  ttaat  the  appli- 
cant himself  was  not,  at  the  time  he  was 
first  appointed,  a  proper  person  to  ha.ve  the 
guardianship.    The  testimony  was  excluded 
on  the  ground  that  the  unfitness  of  the  con- 
testant and  the  fitness  of  the  applicant  was 
determined  by  the  Judgment  of  the  United 
States  court    Ail  of  the  assignments  will  be 
considered   together,   as  they  raise   but   a 
single  question,   namely,   whether   the   said 
Judgment  Is  conclusive  upon  the  contestant 
There  Is  no  statement  of  facts  in  the  rec- 
ord.    We  will   assume,  In  support  of  the 
Judgment  of  the  trial   court   that  It   was 
shown  that  the  United  States  court  had  Ju- 
risdiction of  the  proceedings  filed   therein, 
and  of  the  parties  thereto;    that  the  appli- 
cation  of   Thomas   to    t)e   appointed    guard- 
ian was  proved   as  alleged;    and   that  the 
Judgment  was  in  due  form  and  was  regu- 
larly obtained.    The  application  put  in  issue 
Mrs.  Beardsley's  rights  as  natural  guardian. 
Thomas  could  not  secure  the  appointment 
without  showing  that  she  was  unfit  to  liave 
the  custody  of  the  children,  and  it  was  nec- 
essary for  her  to  have  notice  of  the  appli- 
cation.   Woemer  on  Guardianship,  pp.  90,  («5. 
Without   such   application    and   notice,    the 
court  had  not  authority  to  declare  her  un- 
fit and  take  from  her  the  custody  of  her 
children.    In  the  absence  of  a  statement  of 
facts,  we  must  assume  that  on  the  trial  here- 
of it  was  shown  tluit  she  had  legal  notice  of 
the  first  proceeding.     She  was  therefore  a 
party  to  that  proceeding,  and  was  bound 
by  the  Judgment  entered  therein.    She  cou'd 
not  question  the  validity  of  the  Judgment, 
or  set  up  her  rights  as  natural  guardian 
against  it    The  courts  of  this  state  will  not 
retry   the   matters   in   controversy   between 
the  parties  which  were  settled  by  the  Judg- 
ment rendered  in  the  first  contest    Am.  & 
Eng.  En.  of  Law  (2d  Ed.)  p.  1022.    Our  con- 
clusion is  that  the  record  before  us  does 
not  show  that  the  trial  court  erred  in  re- 
fusing to  go  t>eblnd  the  Judgment  of  the 
United  States  court,  and  in  holding  that  the 
said  Judgment  was  binding  on  the  contest- 
ant   We  do  not  desire  to  be  understood  as 
holding  that  the  Judgment  of  the  federal 
court  was  conclusive  upon  the  minors,  and 
ttiat  our  state  courts  would  be  precluded  by 
It  from  appointing  as  theh:  guardian  some 
one  other  than  Thomas,  If  their  Interests 
required  such  appointment.    There  Is  noth- 
ing in  the  record  to  indicate  that  the  in- 
terests of  the  minors  will  l>e  adversely  af- 
fected by  the  appointment  made,  and,  in  the 
absence  of  a  statement  of  facts,  we  will  as- 
sume that  the  evidence  Justified  the  selec- 
tion of  the  applicant  as  a  fit  and  proper  per- 
son for  the  office. 
The  Judgment  U  affirmed. 
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DBIiESHAW  et  at  T.  EDBLBIN.* 
(Court  of  CivU  AppeaU  of  Texas.     Feb.  7,  1908.) 
JOINT    JUDGMENT— PAYMENT    BY    ONE    JUDG- 
MENT   DEBTOR  —  EFFECT  —  CONTRIBUTION— 
E.KECUTION— WRONGFUL   LEVY— INJUNCTION 
—PETITION— INSTRUCTIONS— VERDICT. 

1.  Where,'  aftei  judgment  had  beeu  rendered 
against  three  joint  nutkers  of  a  note,  one  of  them 
paid  the  judgment  creditor  the  entire  sum  due, 
and  took  an  assignment  of  the  judgment,  such 
payment  operated  to  extinguish  the  debt,  not- 
withstanding an  intention  of  the  parties  to  the 
transfer  that  the  judgment  should  be  kept  alive; 
and  such  purchaser  was  not  entitled  to  execution 
against  his  co-obligors  for  contribution. 

2.  Averment  in  the  petition  in  an  action  for 
■BTOiiKful  execution  that  the  levy  on  plaintiff's 
saloon  bad  injured  his  business  and  trade  was 
soificient,  in  the  absence  of  exception,  to  justify 
a  chaise  submitting  the  profits  lost  as  the  meas- 
ure of  damages. 

3.  Where,  m  an  action  for  wrongful  execution, 
plaintiff  had  been  compelled  to  employ  attorneys, 
and  had  employed  two  firms,  and  made  four 
trips  from  one  town  to  another  in  looking  after 
the  case,  an  allowance  of  $50  for  attorney's  fees 
as  a  pari  of  punitive  damages  was  not  erroneous. 

4.  Petition  charging  thst  the  judgment  had 
been  "paid  off  and  satisfied  in  full,  and  pi-aying 
that  the  injunction  be  made  perpetual,  and  for 
general  relief,  was  sufficient  to  justify  a  decree 
enjoining  issuance  of  execution  on  the  judgment. 

5.  "Where,  in  a  suit  to  enjoin  collection  of  a 
joint  judgment  and  to  recover  damages  for  the 
levy  of  execution  thereon  on  the  ground  that  it 
bad  been  paid  by  defendant,  who  was  one  of  the 
judgment  debtors,  the  court  charged  that  the 
judgment  bad  been  extinguished,  such  charge 
took  from  the  jury  the  issue  of  validity  of  the 
judgment,  and  a  verdict  merely  finding  for  plain- 
tiff in  sums  certain  for  actual  damages,  vindic- 
tive damages,  and  expenses  was  sufficient. 

Appeal  from  district  court,  Oooke  county; 
D.  E.  Barrett,  Judge. 

Suit  by  W.  T.  Edelen  against  G.  W.  Dele- 
shaw  and  others  to  restrain  the  collection 
of  a  Judgment  and  recover  damages  for  an 
alleged  malicious  levy  of  an  execution.  From 
a  Judgment  In  favor  of  plaintiff,  defendants 
appeal.     Affirmed. 

Potter  &  Potter,  for  appellants.  Stuart  & 
Bell,  for  appellee. 

STEPHENS,  J.  The  City  Bank  of  Whltes- 
boro,  Tex.,  recovered  a  Judgment  In  Justice 
court  for  |131  against  G.  W.  Deleshaw,  E. 
T.  E^Jelen,  and  H.  E.  Maxwell  on  a  prom- 
issory note  executed  by  them  Jointly,  which 
was  a  substitute  for  a  note  previously  exe- 
cuted by  them  as  suretlea  for  a  son  of  6. 
W.  Deleshaw.  This  Judgment  the  bank 
transferred  to  O.  W.  Deleshaw  upon  his  exe- 
cuting to  it  his  individual  note  for  the 
arnoont  of  the  Judgment,  which  was  accept- 
ed as  payment  in  full  by  the  bank.  There- 
upon Deleshaw  took  out  execution  on  the 
Judgment,  and  bad  it  levied  on  the  property 
of  W.  T.  Edelen,  wbo  brought  this  suit  to 
enjoin  the  sale  and  to  recover  damages,  both 
actual  and  vindictive;  the  levy  resulting  In 
closing  the  saloon  of  Edelen  at  Dexter,  Tex., 
for  a  few  hours.  From  a  verdict  and  Judg- 
ment in  Ills  favor  this  appeal  is  prosecuted. 

•Rebearlng  denM  Ftbmary  2S,  IWM. 


The  oontentl(H!i  of  Edelen  was  that  Dele- 
sbaw  was  primarily  liable  to  the  Imnk  for 
the  payment  of  the  note  merged  in  the 
Judgment,  and  tbat  both  he  and  Maxwell 
had  signed  It  as  sureties  merely,  and  that 
Deleshaw  had  paid  off  and  extinguished  the 
Judgment.  On  the  other  hand,  Deleshaw 
contended  that  all  were  Jointly  and  equally 
liable,  and  that  In  giving  his  note  to  the 
bank  for  a  transfer  of  the  Judgment  to  him 
he  intended  to  keep  It  alive,  and  use  It  to 
compel  contribution  fram  Edelen  and  Max- 
well; the  bank  accepting  his  note  in  lieu  of 
the  Judgment  with 'that  undersitanding.  On 
the  issue  of  suretyship  the  evidence  was 
conflicting.  Upon  the  other  Issue,  while  ap- 
i  pellant  admitted  that  the  bank  had  accepted 
j  bis  individual  note  In  full  satisfaction  of  the 
Judgment,  as  was  shown  by  the  written 
I  transfer  offered  by  him  as  well  as  by  entry 
on  the  Justice's  docket,  he  offered  to  prove 
the  circumstances  attending  the  transaction 
for  the  purpose  of  showing  tbat  It  was  the 
understanding  and  Intention  of  both  himself 
and  the  bank  that  the  Judgment  should  be 
kept  alive  for  his  benefit  against  Ills  co- 
obligors.  The  court  excluded  this  evidence, 
and  Instructed  the  Jury  that  the  issuance  as 
well  as  the  levy'  of  the  execution  "was 
wrongful  and  illegal,"  and  to  those  rulings 
eiTor  is  assigned.  The  question  thus  raised 
is  one  upon  which  the  authorities  are  at 
variance,  the  courts  of  New  York  and  some 
other  states  holding  that,  "where  one  of 
several  defendants  against  Whom  there  is  a 
Joint  Judgment  pays  the  other  party  the  en- 
tire snm  due,  the  Judgment  becomes  thereby 
extinguished,  whatever  may  be  the  intention 
of  the  parties  to  the  transaction,"  while  many 
other  courts  of  equal  authority,  taking  a 
broader  view,  give  controlling  effect  to  the 
Intention  of  the  parties.  2  Freeman  on  Judg- 
ments, sec.  472;  Merchants'  National  Bank 
V.  Great  Falls  Opera  House  Co.  (Mont.)  57 
Pac.  445,  45  L.  R.  A.  285,  7B  Am.  SL  Rep. 
499.  The  reasoning  of  the  court  in  the  case 
Just  cited,  In  which  the  two  lines  of  decision 
are  reviewed  and  the  New  York  rule  Is  re- 
jected, meets  with  our  approval,  and  accords 
with  the  views  heretofore  expressed  by  this 
court.  Hugglns  v.  White,  27  S.  W.  1066; 
Seville  V.  Boyd,  41  S.  W.  670,  42  8.  W.  318. 
Our  Legislature  has  also  manifested  disap- 
proval of  the  New  Ycffk  rule  in  giving  a 
surety  who  has  paid  the  Judgment  an  execu- 
tion against  his  co-surety,  thus  keeping  the 
Judgment  alive  in  such  cases  even  when  it 
Is  paid  without  any  assignment  of  it,  or  any 
agreement  or  understanding  that  It  shall  be 
kept  alive.  Rev.  St.  art.  3816.  In  cases 
where  the  Judgment  may  be  kept  alive  by 
contract  there  would  seem  to  be  no  necessity 
for  legislative  action,  and  none  seems  to 
have  been  taken.  The  general  policy  of  our 
law  to  avoid  a  multiplicity  of  suits  would 
seem  to  warrant,  if  not  encourage,  the  mak- 
ing of  a  contract  on  the  part  of  one  paying 
off  the  Judgment  for  a  transfer  of  it  to  him- 
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self  80  aa  to  keep  It  allre  for  conTenience 
In  compelUng  contribution  from  his  codefend- 
ant  in  the  Judgment;  thus  avoiding  unneces- 
sary litigation.  But  our  Supreme  Court,  In 
the  case  of  Ft  Wortb  Nat  Bank  v.  Daugh- 
erty,  81  Tex.  802.  16  a  W.  1028,  whUe  not 
necessary  to  the  decision  of  that  case,  as 
stated  in  the  opinion  of  Justice  Henry,  seem 
nevertheless  to  have  adopted  the  New  York 
rule.  This  decision  the  trial  court  doubtless 
followed,  and  we  feel  constrained  to  approve 
his  action,  rather  than  reverse  the  Judgment 
and  remand  the  cause  for  a  new  trial  in 
accordance  with  views  of  our  own  at  vari- 
ance with  those  expressed  by  the  court  of 
final  Jurisdiction.  Seemingly  in  line,  by  way 
of  analogy,  with  Daugherty  v.  Bank,  is  the 
more  recent  case  of  Falres  v.  Cockerell,  88 
Tex.  428,  31  S.  W.  190,  639,  28  L.  R.  A.  628, 
which  adds  to  the  constraint  Contra,  BevlUe 
V.  Boyd,  supra. 

The  propoeltlon  under  the  seventh  assign- 
ment complaining  of  the  charge  of  the  court 
for  submitting  the  loss  of  sales,  or,  rather, 
the  profit  so  lost  as  the  measure  of  damages, 
challenges  the  sutBciency  of  the  petition  to 
warrant  this  charge.  The  allegations  of  the 
petition  were  quite  general  to  the  effect  that 
the  levy  upon  the  saloon  of  plaintiff  below 
had  injured  his  business  and  trade;  but  In 
the  absence  of  special  exceptions,  they  were 
sufficient  to  warrant  the  action  complained 
of. 

Under  the  thirteenth  assignment  It  Is  con- 
tended that  the  Jury  should  not  have  al- 
lowed the  Item  of  $60  to  cover  attorney's 
fees  as  part  of  the  vindictive  damages,  be- 
cause the  proof  failed  to  show  that  plain- 
tiff had  paid  or  would  be  compelled  to  pay 
this  amount  to  his  attorneys.  It  did  show, 
however,  that  he  had  been  compelled  to  em- 
ploy attorneys,  and  that  he  had  employed 
two  firms  of  lawyers,  and  made  four  trips 
to  Sherman  and  Gainesville  looking  afto:  the 
case,  and  the  Item  allowed  by  the  Jury  was 
admitted  before  them  to  be  a  reasonable  at- 
torney's fee.  So  we  think  there  cannot  be 
much  in  this  contention,  especially  in  view 
of  the  wide  discretion  given  a  Jury  in  fixing 
the  amount  of  vindictive  damages.  Wheth- 
er or  not  the  facts  warranted  any  recovery 
of  vindictive  damages  is  not  presented  by 
the  brief. 

The  next  and  last  complaint  Is  of  the 
judgment  upon  the  ground  that  it  went  far- 
ther In  enjoining  the  execution  of  the  Justice 
court  Judgment  than  was  warranted  by  the 
pleadings  and  verdict  The  petition  charged 
that  the  Justice  court  Judgment  had  been 
"paid  off  and  satisfied  In  full,"  and  prayed 
that  the  injunction  be  made  perpetual,  and 
for  general  relief,  which,  we  think,  was  suf- 
ficient. The  verdict  was  as  follows:  "We, 
the  Jury,  find  for  the  plaintiff  as  follows: 
Actual  damages  against  both  defendants. 
$16.00.  Vindictive  damages  against  defend- 
ant Delesbaw  as  follows:  Attorney's  fees, 
$50.00;  ^penses,  $20.00."  This  verdict  should. 


we  think,  be  treated,  under  the  ruling  and 
instructions  of  the  court,  as  importing  a  find- 
ing that  the  Judgment  had  been  paid  off 
and  extinguished,  else  the  Jury  conld  nut 
have  found  any  general  verdict  for  plaintiff 
below,  especially  upon  the  issue  of  vindictive 
damages.  Pearce  v.  Bell,  21  Tex.  088;  Jones 
V.  Ford,  60  Tex.  127;  Day  v.  Cross,  69  Tex. 
58S;  RaUway  v.  Henderson,  86  Tex.  307,  21 
S.  W.  381.  Upon  the  undisputed  and  admit- 
ted facts  the  court  found,  and  in  effect  char- 
ged the  Jury,  that  the  Judgment  enjoined 
had  been  paid  off  and  extinguished.  This 
charge  took  from  the  jury  the  exercise  of 
any  discretion  upon  that  subject  and,  as 
was  said  in  the  case  last  cited,  was  but 
"the  declaration  of  the  law  by  the  court  be- 
fore the  verdict  Instead  of  upon  the  ver- 
dict." The  verdict  was  returned  In  obedi- 
ence to  this  instruction,  and  not  in  disregard 
of  It  as  was  held  In  Ablowlch  v.  Bank,  67 
S.  W.  79,  4  Tex.  Ot  R.  394.  If,  however, 
the  verdict  be  treated  as  a  special  one,  and 
as  limited  to  the  fact  and  amount  of  dam- 
ages. It  would  nevertheless  be  sufficient  since 
the  statute  on  that  subject  supplies  the  de- 
ficiency complained  of. 
The  judgment  Is  therefore  afllrmed. 

On  Motion  for  Rehearing. 
(Feb.  28,  1908.) 

The  proposition  urged  in  this  motion  aa 
one  Ignored  In  the  original  opinion,  that  Dele- 
shaw  was  entitled  to  execution  against  Ede- 
len  under  article  3816,  Rev.  St,  giving  exe- 
cution to  the  surety  who  pays  the  judgment 
against  his  co-surety,  was  fully  covered  by 
the  opinion  of  Justice  Henry  In  the  case  of 
Ft  Worth  Nat  Bank  v,  Daugherty,  81  Tex. 
301,  16  S.  W.  1028,  cited  by  us  as  authority 
for  the  disposition  made  of  this  appeal.  The 
cases  are  parallel  In  this  respect  also;  the 
original  principal  not  having  been  a  party  to 
the  judgment  and  no  adjudication  of  surety- 
ship having  been  made  In  either  case.  The 
language  of  Justice  Henry  cm  this  point  was 
as  follows:  "We  do  not  see  how  the  Issue 
of  suretyship  could  have  been  properly  made 
In  a  cause  in  which  the  principal  was  not 
sued.  As  It  was  not  made  and  settled  In 
the  Judgment  It  could  not  be  subsequently 
made  so  as  to  affect  the  right  to  issue  execu- 
tion on  the  Judgment" 

Motion  overruled. 


MADDOX  T.  HUDGBONS.* 

(Conrt  of  Civil  Appeals  of  Texas.     Jan.  24. 1908.) 

PALSH    IMPRISONMBNT-SHBRIFF— RESPON8I- 
BILITY— NONOFFICIAlf  ACTS  OP  DEPUTY. 

1.  A  burglary  having  been  committed,  the  sher- 
iff went  to  the  place.  While  he  was  absent  a 
deputy  sheriff  stated  to  a  constable,  withoat  au- 
thority,  that  the  sheriff  wonted  him  to  assist  In 
arresting  the  offenders.    The  constable  arrested 


•RebearlDK  denied  February  28,  1901,  and  writ  ot 
error  denied  hj  supreme  court. 


Digitized  by  CjOOQIC 


Ter4 


MADDOX  T.  HUO0E0N& 


416 


nialnritf  on  snspicioD,  withoot  warrant,  and  pnt 
him  in  jail,  on  directions  of  the  deputy,  where  lie 
remained  nine  hours,  when  be  was  released  on 
the  order  of  such  deputy.  The  sheriff  knew 
nothing  of  the  transactions.  By  Rst.  St  art. 
4897,  sheriffs  are  made  responsible  for  the  "oflS- 
oal"  acts  of  their  deputies.  Article  4906  au- 
thorizes the  sheriff  to  summon  assistance  only 
when  resistance  is  expected.  Oode  Cr.  Proc.  art. 
60^  authorizes  the  receipt  by  the  sheriff  and 
confinement  of  a  prisoner  only  when  he  is  com- 
mitted to  jail  by  lawful  warrant.  Beld,  that  the 
acts  of  the  deputy  were  unauthorized,  and  not 
official,  and  the  sheriff  was  not  responsible  there- 
for. 

Appeal  from  district  court,  Jack  county; 
J.  W.  Patterson,  Judge. 

Action  by  W.  L.  Hudgeons  against  J.  M. 
Maddox  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendant  Maddox  appeals. 
Reversed. 

Thos.  D.  Sparer,  tor  appellant.  Speer  A 
Speer  and  Jas.  A.  Graham,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from  a 
judgment  in  appellee's  favor  for  damages 
far  the  sum  of  $200  against  appellant,  the 
Bberiir,  and  one  Will  HcNeal,  constable  of 
Precinct  No.  1  of  Jack  county,  caused  by  an 
Illegal  arrest  and  false  imprisonment  The 
evidence  offered  on  the  trial  is  not  before  us, 
tbe  cause  bavlng  been  here  submitted  upon 
tbe  trial  court's  conclusions  of  fact  to  which 
appellee  makes  no  objection.  The  suit  was 
against  said  sheriff  and  the  sureties  on  his 
ofiScial  bond  as  such,  and  against  said  consta- 
ble and  the  sureties  on  his  official  liond.  The 
court  found  in  favor  of  the  several  sets  of 
sureties  named,  on  the  ground  that  api)el- 
lee's  arrest  and  Imprisonment  was  "without 
any  warrant  or  authority  of  law  and  without 
the  semblance  of  the  same."  No  appeal  has 
been  prosecuted  by  McNeal,  and  appellee  has 
presented  no  cross-assignment  of  error  to  tbe 
action  of  the  court  in  releasing  the  sureties. 

The  remaining  facts  may  be  stated  briefly 
as  follows:  On  July  16,  1901,  a  burglary 
was  coomiitted  in  a  distant  part  of  Jack 
county.  On  tbe  following  morning  appellant 
was  notified  thereof,  and  Immediately  left 
Jackaboro  for  the  place  of  the  burglary.  At 
the  time  one  Walter  Isbell  was  the  acting 
and  qualified  deputy  sheriff,  who  soon  after 
tbe  appellant's  departure  notified  McNeal  of 
tbe  burglary,  and  told  blm  that  appellant 
wanted  him  (McNeal)  to  assist  in  arresting 
tbe  parties  committing  tbe  burglary.  Soon 
thereafter,  on  tbe  morning  of  July  17tb,  said 
McNeal,  without  direction  on  the  part  of  Is- 
bell, and  without  any  warrant  or  authority 
of  law  whatever,  arrested  appellee  Hudgeons 
and  one  Setser  in  tbe  town  of  Jacksboro  on 
suspicion  alone,  and  forthwith  took  them  to 
tbe  sheriff's  office,  where  said  Isbell  was. 
Isbell  had  received  a  description  of  tbe  par- 
ties who  were  supposed  to  have  committed 
tbe  burglary,  and  McNeal,  after  arriving  at 
the  tbtxltra  office,  Inquired  of  Isbell  if  be 
(McNeal)  should  place  appellee  and  Setser  In 
jalL    Isbell  replied  that  he  should.    There- 


upon McNeal,  without  otfa«  warrant  or  au- 
thority, took  appellee  and  Setser  to  the  jail. 
The  jailer  being  absent,  McNeal  procured 
tbe  keys  from  the  jailer's  wife,  and  locked 
appellee  and  Setser  up  In  the  jail,  where  they 
remained  some  nine  hours,  whereupon  they 
were  released  by  the  jailer  upon  the  order 
of  Isbell.  The  jailer  knew  nothing  of  the 
Isaprisonment  until  noon  of  the  day  of  said 
confinement,  when  he  gave  tbe  imprisoned 
parties  dinner,  afterwards  releasing  them  as 
stated.  Appellee  and  Setser  were  entirely 
Innocent  of  tbe  crime  charged.  There  was 
no  reasonable  ground  for  tbe  suspicion  upon 
which  they  were  arrested,  and  the  damages 
were  in  amount  sufficient  to  support  tbe  ver- 
dict. It  appears  also  that  appellant,  Mad- 
dox, bad  not  directed  Isbell  to  request  Mc- 
Neal's  assistance,  and  knew  nothing  what- 
ever of  said  arrest  or  imprisonment  until  aft- 
er appellee's  release  as  stated.  It  does  not 
appear  that  the  jailer  was  Informed  of  the 
circumstances  of  tbe  arrest  or  imprisonment, 
or  that  express  demand  for  release  was  made 
of  him  by  appellee  on  tbe  Jailer's  return. 

We  have  been  unable  to  avoid  tbe  conclu- 
sion that  the  Judgment  as  against  appellant 
is  unauthorized  by  the  facts.  By  title  101, 
Rev.  St.,  relating  to  sheriffs  and  constables, 
authority  Is  given  sheriffs  to  appoint  deputies, 
and  by  article  4807  sheriffs  are  made  respon- 
sible for  the  "official"  acts  of  their  deputies, 
and  are  given  the  same  remedies  against 
such  deputies  and  their  sureties  as  any  per- 
son can  have  against  tbe  sheriff  and  his  sure- 
ties. In  the  use  of  the  term  "official"  in  this 
statute,  when  construed  with  its  connected 
clause,  tbe  Legislature  must  be  presumed  to 
have  had  knowledge  of  the  well-defined  dis- 
tinction between  official  acts  and  acts  done 
colore  officii— a  distinction  upon  which  many 
of  the  apparently  conflicting  cases  may  per- 
haps be  reconciled— and  to  bave  therefore  In- 
tended to  exclude  responsibility  tor  mere 
usurpation  of  authority  on  the  part  of  their 
deputies.  The  deputy  sheriff  in  question  was 
In  tbe  performance  of  no  duty  imposed  on 
him  by  law  or  by  appellant  In  requesting 
McNeal's  assistance.  It  is  in  case  of  resist- 
ance alone  that  authority  is  given  to  summon 
assistance,  and  no  resistance  or  ground  to 
so  expect  Is  here  shown.  Rev.  St  art  4906, 
and  Code  Cr.  Proc.  art  46.  Isbell,  then,  in 
summoning  McNeal's  assistance,  was  in  no 
sense  acting  In  the  performance  of  an  official 
act  or  duty.  Appellee's  Illegal  arrest  was 
not  even  directed  by  Isbell,  and  It  would 
hence  seem  clear  that  appellant  Is  not  liable 
therefor.  Nor  was  Isbell  in  the  performance 
of  official  duty  In  directing  McNeal  to  place 
appellee  in  jail.  Isbell  was  without  author- 
ity or  color  of  authority  to  direct  McNeal  to 
Imprison,  and  such  direction  was  no  justifica- 
tion to  McNeal  in  doing  so.  "When  a  pris- 
oner Is  committed  to  jail  by  lawful  warrant 
from  a  magistrate  or  court,  he  shall  be  placed 
In  Jail  by  tbe  sheriff."  (bode  Or.  Proc.  art 
tSO.    No  warrant  existed  in  the  case  before 
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U8,  nor  did  there  exist  any  of  the  grounds  an- 
tborlzing  an  arrest  without  warrant  See  ti- 
tle 6,  c.  1,  Code  Cr.  Proc.  The  Code  makes 
it  the  specific  duty  of  an  officer  making  an  ar- 
rest without  warrant,  when  authorized,  to 
take  the  accused  "Immediately"  before  a 
magistrate,  whose  duty  It  Is,  after  an  exam- 
ination, to  make  an  "order"  committing  the 
accused  to  the  Jail  of  the  proper  county,  when 
the  law  and  facts  so  require,  and  to  issue 
warrant  of  commitment  containing  the  req- 
uisites prescribed.  See  Code  Cr.  Proc.  arts. 
296-299.  The  Jailer  did  not  receave  appel- 
lee. He  merely  found  blm  In  Jail,  and  it 
nowhere  appears,  as  before  stated,  that  he 
was  apprised  of  the  illegal  arrest  and  im- 
prisonment by  the  constable  or  exercised  any 
force  to  detain  appellee.  The  entire  perform- 
ance seems  to  be  substantially  that  of  the 
constable,  who  acted  without  authority  or 
color  of  authority,  and  it  Is  dlfflcnlt  for  us 
to  see  upon  what  distinction  the  sureties  were 
released  (of  which  appellee  makes  no  com- 
plaint) and  appellant  held  liable.  It  is  en- 
tirely clear  that  if  the  action  stated  was  oflS- 
clal  the  sureties  are  liable. 

In  speaking  of  the  liability  of  the  sureties, 
Mr.  Murfree  on  SherUTs  (New  Ed.)  sec.  46, 
says  that  the  liability  is  limited  to  the  sher- 
iff's "official"  acts.  It  is  for  the  "official" 
acts  of  his  deputies  that  he  is  made  liable 
under  our  statutes.  So  It  has  been  held  in 
this  state  ttiat  the  sheriff,  as  such,  is  not  lia- 
ble for  money  collected  after  the  return  day 
of  an  execution  (Hamilton  v.  Ward,  4  Tex. 
356);  and  so  as  to  his  sureties  (Haley  t. 
Greenwood  &  Co.,  28  Tex.  680;  Thomas  ▼. 
Browder,  33  Tex.  783;  Barnes  v.  Whltaker, 
46  Wis.  204).  In  State  v.  McDonough,  9  Mo. 
App.  63,  it  was  held  that  where  an  officer 
goes  out  of  the  line  of  his  official  duty,  and 
unlawfully  and  without  warrant  makes  an 
arrest,  though  done  colore  officii,  the  sureties 
on  his  bond  "for  the  faithful  performance  of 
his  duties"  are  not  liable.  In  State  v.  Wade 
(Md.)  40  Ati.  104,  40  L.  R.  A.  628,  It  was  held 
that  the  sureties  could  not  be  held  liable  for 
malicious  acts  of  a  sheriff  in  permitting  a 
prisoner  to  be  mobbed.  In  the  case  of  (Thand- 
ler  T.  Rutherford  et  al.  (by  the  Court  of  Ap- 
peals of  the  Indian  Territory)  51  S.  W.  981, 
it  was  held  that  a  United  States  marshal  was 
not  responsible  for  the  act  of  one  of  his 
deputies  and  posse,  who,  without  warrant 
and  without  knowledge  of  the  marshal,  shot 
an  innocent  person,  who  was  mistaken  for 
a  horse  thief.  See,  also,  Hawkins  t.  Thomas 
(Ind.  App.)  29  N.  E.  157,  dted  in  the  Indian 
Territory  case.  In  Dysart  v.  Lurty  (Sup. 
Ct  Okl.)  41  Pac.  724,  it  was  held  that  a 
marshal  was  not  liable  for  the  acts  of  a  dep- 
uty in  seizing  a  stock  of  goods  without  war- 
rant, and  without  the  knowledge  of  his  prin- 
cipal, and  not  in  discharge  of  any  duty  Im- 
posed upon  such  deputy  by  law.  In  Govern- 
or T.  Pearce,  31  Ala.  465,  a  sheriff  and  his 
sureties  were  held  not  to  be  liable  for  the 


acts  of  a  Jailer  who  mistreated  one  committed 
to  Jail  on  a  void  warrant 

Other  cases  might  be  cited,  perhaps,  but 
we  think  the  foregoing  sufficient  to  illustrate 
our  conclusion  that  in  the  case  before  us  the 
sheriff  was  not  liable.  The  acts  of  Isbell 
were  without  the  knowledge  or  consent  of 
his  principal,  he  was  not  acting  or  purport- 
ing to  act  by  virtue  of  any  warrant,  and  not 
in  the  performance  of  any.  duty  imposed  by 
law.  In  other  words,  his  conduct  was  not 
official.  The  case  Is  not  believed  to  be  one 
of  a  mere  abuse  of  an  existing  authority,  as 
are  the  cases  of  Huffman  ▼.  Koppelkom,  8 
Neb.  344,  1  N.  W.  243;  Kopplekom  v.  Huff- 
man, 12  Neb.  98,  10  N.  W.  577;  Clark  v. 
Winn  (Tex.  Ov.  App.)  46  S.  W.  915. 

The  Judgment  is  accordingly  reversed,  and 
here  rendered  for  appellant  but  wltliout  dis- 
turbing the  Judgment  as  to  other  parties. 

SPEER,  J.,  disqualified  and  not  sitting. 


LOGAN'S  HEIRS  v.  LOGAN  et  aL« 

(Court  of  CivU  Appeals  of  Texas.    Jan.  24, 1803.) 

TRBSPA88  TO  TRY  TITLB-LOST  DKBD— REC- 
ORD IN  WRONG  COUNTY  —  BVIDENOH  —  TAX 
SALB— RBDBMPTION— TBNDGR. 

1.  In  trespass  to  try  title,  plaintiffs  filed  an 
aflSdavlt  of  the  loss  of  their  oriKinal  deed,  and 
that  the  copies  of  its  record  in  another  connty, 
offwed,  were  duly  certified,  and  had  been  duly 
recorded  in  the  county  in  which  the  land  was 
situated.  Rev.  St  art.  4642,  provides  that  every 
deed,  or  certified  copies  thereof,  copied  from  the 
deed  records  of  any  county  when  the  same  has 
been  regularly  recorded,  although  the  land  men- 
tioned may  not  have  been  situated  in  such  coun- 
ty, may  be  recorded  in  the  county  where  the  land 
lies.  Article  2312  provides  that  every  instrument 
which  is  permitted  to  be  recorded  with  the  clerk 
of  the  county  court  and  which  has  been  record- 
ed, shall  be  admittrd  as  evidence  without  proof 
of  its  execution.  Hetd,  that  such  certified  copies 
were  admissible  as  proof  of  the  original  deeds 
and  of  the  proper  recording  thereof. 

2.  Where  plaintiffs  had  asserted  titie  to  the 
land  in  controversy  and  paid  taxes  thereon  for 
40  years,  and  the  deeds  under  which  they  claim- 
ed were  lost  proof  may  be  made  that  at  the  date 
asserted  deeds  of  the  character  claimed  had  been 
spread  on  the  deed  records  of  a  county  other  than 
that  in  which  the  land  was  situated,  as  a  cir- 
cumstance showing  that  deeds  of  this  porported 
character  were  in  fact  in  existence  at  the  date 
of  the  record. 

3.  Under  Rev.  St  art  5232n,  providing  that 
when  lands  are  sold  for  delinquent  taxes  the 
Owner  or  any  one  having  an  interest  therein  can 
redeem  within  two  years  on  payment  of  dou- 
ble the  amount  paid,  a  tender  of  the  proper 
amount  within  such  time  by  the  owner  of  land 
through  his  agent,  to  redeem  from  a  tax  sale,  is 
suflScient,  though  the  purchaser,  to  whom  the 
tender  was  made,  did  not  know  who  such  agent 
represented. 

Appeal  from  district  court,  Shackelford 
county;   N.  R.  Lindsey,  Judge. 

Action  by  the  heirs  of  William  Logan 
against  M.  P.  I>ogan  and  others.  From  a 
Judgment  in  favor  of  the  defendants,  plain- 
tiffs appeal.    Reversed. 
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A.  A.  Clarke,  Jo.  W.  Akin,  and  0.  W. 
Johnson,  for  appellants.  J.  R.  Warren,  tor 
appellees. 

CONNBR,  0.  J.  This  suit  was  filed  Marcb 
23,  1901,  by  appellants  In  the  ordinary  form 
of  trespass  to  try  title  to  two  tracts  of  land, 
of  S20  acres  each,  situated  In  Shackelford 
county,  and  known  as  surveys  No.  400  and 
No.  1,665,  respectively,  of  the  T.  E.  &  U  Go. 
survey.  The  defense  included  a  plea  of  not 
guilty,  and  cross-bills  for  an  afflrmattve  ad- 
judication In  appellees.  Appellants,  who 
claim  as  the  heirs  of  Wm.  Logan,  among 
other  things  offered  In  evidence  duly  certi- 
fied copies  from  the  deed  records  of  Young 
county  of  what  purported  to  be  original 
deeds  from  the  said  Texas  Emigration  & 
Land  Company  to  Wm.  Logan,  duly  convey- 
ing the  lands  In  controversy,  but  which,  up- 
on objection,  were  excluded.  In  consequence 
of  which  the  Judgment  was  for  appellees. 

As  appears  from  the  bill  of  exception,  reg- 
ularly taken  to  the  exclusion  of  said  copies, 
the  principal  objection  urged  thereto  was 
that  the  original  had  not  been  regularly  re- 
corded in  Young  county.  In  that  the  land  de- 
scribed therein  was  situated  In  the  unorgani- 
zed county  of  Shackelford,  and  not  In  Young 
county.  It  does  not  appear  that  Young  coun- 
ty was  the  parent  county,  or  very  clearly. 
If  at  all,  that  by  legislative  acts  Shackel- 
ford county  was  at  the  time  of  the  purported 
record  attached  to  Young  county  for  purpos- 
es which  would  have  authorized  the  record 
of  the  deed,  although  it  does  appear  that 
Shackelford  county  was  attached  to  the 
nearest  organized  county  for  purposes  per- 
taining to  the  Jurisdiction  of  the  district 
court,  and  Inferentially,  perhaps,  that  Young 
county  was  such  nearest  organized  county. 
But  without  going  Into  the  perplexing  ques- 
tion of  whether  Young  county  was  the  prop- 
er place  for  the  record  of  deeds  to  lands  sit- 
uated in  the  unorganized  county  of  Shackel- 
ford, as  is  perhaps  to  be  Inferred  was  the 
custom  at  the  period  of  the  record  in  ques- 
tion, we  nevertheless  have  concluded  that 
the  court  was  In  error  In  excluding  the  copies 
mentioned. 

From  the  bills  of  exception  It  Is  made  to 
appear  that  proper  affidavit,  which  was  not 
controverted,  of  the  loss  of  the  originals  had 
been  duly  filed  among  the  papers  of  the 
case,  and  that  the  copies  offered  were  prop- 
erly certified  to  under  the  hand  and  seal  of 
the  clerk  of  the  county  court  of  Young  coun- 
ty, and  had  also  been  duly  recorded  in  the 
deed  records  of  Shackelford  county  In  1002, 
and  thereafter  filed  in  the  cause,  and  three 
days'  notice  thereof  duly  given  appellees  be- 
fore the  trial.  The  bill  recites  that  the  orig- 
inal deeds  bore  date  September  5,  1858,  and 
were  filed  for  record  December  20,  1859,  and 
recorded  in  Young  county  on  December  21, 
1830,  and  that  the  deeds  were  "properly  ac- 
knowledged for  record  at  the  time"  of  their 
72  8.  W.— 27 


registration.  The  Irregularity,  if  any,  of  the 
record  of  the  original  deeds  specified  In  the 
objection  to  the  copies  mentioned,  would 
seem,  under  the  circumstances  stated,  to 
have  been  cured  by  the  enabling  act  of  1896 
(Rev.  St  art  4642),  which  is  as  follows: 
"Every  conveyance,  covenant  agreement, 
deed,  deed  of  trust  or  mortgage  In  this  chap- 
ter mentioned,  or  certified  copies  of  any  such 
original  conveyance,  covenant  agreement 
deed,  deed  of  trust  or  mortgage  copied  from 
the  deed  or  mortgage  records  of  any  county 
in  the  state  where  the  same  lias  been  regu- 
larly recorded,  although  the  land  mentioned 
may  not  have  been  situated  in  the  county 
where  such  Instrument  was  recorded,  and 
which  shall  have  been  acknowledged,  prov- 
ed or  certified  according  to  law,  may  he  re- 
corded In  the  county  where  the  land  lies, 
and  when  delivered  to  the  clerk  of  the  prop- 
er court  to  be  recorded  shall  take  effect  and 
be  valid  as  to  all  subsequent  purchasers  for 
a  valuable  consideration  without  notice,  and 
as  to  all  creditors  from  the  time  when  such 
Instrument  shall  have  been  so  acknowledged, 
proved  or  certified  and  delivered  to  such 
clerk  to  be  recorded,  and  from  that  time 
only:  provided,  however,  that  all  certified 
copies  filed  and  recorded  under  the  provi- 
sions of  this  article  shall  take  effect  and  be 
In  force  from  the  time  such  certified  copy 
was  filed  for  record:  and  provided,  further, 
that  nothing  In  this  article  shall  be  constru- 
ed to  make  valid  any  Instrument  which  was 
at  the  time  of  its  execution  from  any  cause 
Invalid."  This,  being  a  remedial  statute, 
should  be  liberally  construed  in  aid  of  the 
object  sought  to  be  attained  by  the  lawmak- 
ing power. 

No  irregularity  In  the  record  of  the  deeds 
in  question  has  been  suggested  or  appeiirs, 
save  that  it  was  perhaps  not  recorded  in 
the  proper  county— a  defect  or  irregularity 
which  was  expressly  cured  by  the  article 
quoted.  By  that  article  the  copies  offered 
in  evidence  were  authorized  to  be  recorded 
in  Shackelford  county.  They  were  recorded 
there,  and  hence  were  admissible  as  evi- 
dence, under  Rev.  St.  art  2312. 

If  we  are  correct  In  the  foregoing  views, 
it  of  course  disposes  of  the  material  ques- 
tion presented.  We  will  add,  however,  that 
the  evidence  was  also  offered  as  ancient  in- 
struments, to  which  it  was  objected  that  the 
instruments  were  not  shown  to  have  come 
from  the  proper  custody.  While  we  are  not 
prepared  to  bold  that  the  copies  offered  were 
admissible  as  competent  evidence  for  the 
particular  purpose  offered,  yet  it  was  shown 
In  the  evidence  that  appellants  had  asserted 
title  and  paid  taxes  on  the  lands  in  con- 
troversy since  about  the  year  1860,  and  we 
do  not  see  why,  the  originals  being  losf,  prop- 
er proof,  if  any,  might  not  be  made  tiiat 
at  the  date  asserted  deeds  of  certain  form 
and  tenor  liad  In  fact  been  spread  upon  the 
deed  records  of  Young  county,  as  a  clrcom- 
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Btance  tending  to  show  that  deeds  of  tbeir 
purported  character  were  In  fact  In  exist- 
ence at  the  date  of  the  record,  to  be  consid- 
ered by  the  Jury,  together  with  all  other  evi- 
dence, In  determining  whether  or  not  the 
Texas  Emigration  &  Land  Company  had  In 
fact  made  deeds  to  Wm.  Logan,  as  asserted 
by  appellants. 

In  view  of  another  trial,  we  also  add  that 
while  we  disagree  with  appellants  In  the  ob- 
jections made  to  the  foreclosure  sale  for  the 
taxes  of  1888,  through  which  appellees  claim, 
we  nevertheless  hold  that  the  tender  made 
appellees  In  redemption  of  such  sale  was 
sufficient  under  article  6232n,  Bev.  St  It 
Is  undisputed  that  the  tender  of  a  sufficient 
amount  was  made  within  the  time  required 
by  law.  and  we  cannot  think  that  the  mere 
fact  that  the  tender  was  made  through  an 
agency  not  known  by  the  purchaser  to  have 
any  Interest  In  the  land  could  affect  the 
question.  The  real  ownw  Is  given  the  right 
by  the  statute  to  redeem,  and  we  know  of 
no  law  which  required  the  owner  to  exhibit 
his  evidences  of  right  at  the  time  of  redemp- 
tion. 

In  the  Instance  before  us  appellants'  agent 
in  the  town  of  Graham  arranged  with  the 
bank  at  that  place,  by  phone,  to  procure  the 
bank  at  Albany,  Tex.,  to  make  the  tender, 
which  was  refused  because  the  purchasers 
did  not  believe  or  understand  that  the  bank 
at  Albany  had  any  interest  In  the  lands  In 
controversy.  No  reason  appears  why.  If 
deemed  material,  proper  Inquiry  would  not 
have  led  to  full  disclosure  of  the  parties 
appellant  In  whose  interest  the  tender  was 
really  made. 

Other  questions  need  not  be  noticed,  but 
for  the  error  discussed  In  the  exclusion  of 
the  testimony  the  Judgment  is  reversed,  and 
cause  remanded  for  a  new  trial. 


MISSOURI,  K.  &  T.  BY.  GO.  OF  TEXAS  v. 
SMITH.* 

(Gonrt  of  Civil  Appeals  of  Texas.     Jan.  28, 1903.) 

SERVANT— INJlJRIBS—NBOUOBNCH>-FB!LLOW 
SBRVANT— EVIDENCE— RUL^  EX- 
CLUDING WITNESSES. 

1.  While  in  charge  of  a  hand  car,  and  of  plain- 
tiff and  other  hands  who  were  moving  the  same 
under  hie  direction  and  with  his  assistance,  a 
railroad  foreman,  with  those  at  bis  end  of  the 
car,  quickly  and  recklessly,  and  without  warning 
to  plaintiff,  who  was  at  the  other  end,  lifted  their 
end,  and  threw  the  weight  ot  the  car  on  the  end 
where  plaintiff  was;  thereby  inflicting  the  in- 
jury complained  of.  Eeld  to  be  negligence  on  the 
part  of  the  foreman  and  those  assisting  him  at 
his  end  of  the  car. 

2.  Where,  in  an  action  for  personal  Injuries,  all 
the  witnesses  were  placed  under  the  rule,  it  was 
not  an  abuse  of  discretion  to  refuse  to  relax  the 
rule  in  favor  of  defendant's  medical  experts, 
whose  assistance  defendant  desired  in  aidinK  its 
counsel  to  cross-examine  one  of  plaintiiTs  medical 
exDerts. 

ST  In  an  action  hy  an  employ^  against  a  rail- 
road for  injuries,  it  was  proper  for  his  connsel,  on 

'Rehearing  denied  February  2E,  1903,  and  writ  ot 
error  denied  by  supreme  court 


cross-examination  of  certain  of  defendant's  wit- 
nesses, to  prove  by  them  that  they  were  in  de- 
fendant's employ,  and  attended  the  trial  on  no- 
tice from  it,  and  in  the  expectation  tliat  it  would 
pay  their  expenses  incurred  in  such  attendance, 
and  were  not  subpoenaed  as  witnesses,  as  such 
facts  were  proper  to  be  considered  in  weighing 
their  evidence. 

4.  In  an  action  bv  an  employe  against  a  rail- 
road for  injuries,  it  was  proper  for  plaintifTs 
counsel  to  ask  defendant's  foreman,  on  cross- 
examination,  whether  or  not  there  was  a  general 
rule  of  the  company  that  employee  who  violate  its 
rules  and  are  negligent  are  discharged,  and  that 
they  have  to  get  out,  or  do  their  best  as  witnesses 
for  the  company. 

6.  A  railroad  foreman,  in  charge  of  a  band 
car,  and  of  plaintifC  and  other  hands  who  were 
moving  it  under  his  direction  when  plaintiff  was 
injured,  did  not  lose  his  status  as  foreman  or 
vice  principal,  and  become  a  fellow  servant  of 
plaintiff,  by  assisting  in  moving  the  car. 

Appeal  from  district  court.  Bell  county: 
John  M.  Furman,  Judge. 

Action  by  Charles  S.  Smith  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  S.  Miller  and  Geo.  W.  Tyler,  for  appel- 
lant   J.  B.  McMahon,  for  appellee. 

FISHEB,  C.  J.  Charlie  Smith,  plaintiff 
below,  ffied  his  first  amended  original  peti- 
tion In  ^e  district  court  of  Bell  county,  Tex., 
J\ily  20,  1900,  wherein  be  claimed  damages 
for  personal  Injuries  received  In  lifting  a 
hand  car  from  defendant's  track  while  he 
was  employed  as  a  member  of  the  bridge 
gang  under  J.  B.  Berry  foreman;  "that  when 
the  car  was  about  to  be  removed,  the  said 
Berry,  with  the  other  men,  took  hold  of  one 
side  of  the  car,  and  ordered  plaintiff  and  an- 
other one  of  the  men  to  get  on  the  opposite 
side,  which  order  was  obeyed,  and  In  this 
manner  undertook  to  remove  said  car;  that 
plaintiff  and  the  man  lifting  with  him  took 
hold  of  said  car,  and  began  to  lift  slowly  and 
carefully,  as  they  were  bound  to  do,  on  ac- 
count of  the  weight  of  said  car,  and,  wbile 
they  were  so  lifting,  the  said  foreman  and 
the  men  lifting  on  his  side,  negligently,  reck- 
lessly, and  without  notice  to  plaintiff  and 
his  companion,  raised  their  end  of  the  car 
to  such  an  elevation  that  the  most  of  the 
weight  was  thrown  upon  plaintiff,"  etc  De- 
fendant answered  by  general  denial,  and  fur- 
ther alleged  (1)  that  plaintiff's  injuries  were 
due  to  his  ovm  negligence  in  undertaking  to 
remove  the  car  as  claimed,  and  In  falling  to 
protest  to  the  foreman,  or  In  not  desisting 
from  and  refusing  to  further  assist  In  the 
removal  of  the  car,  which  negligence  con- 
tributed to,  and  was  the  proximate  cause  of, 
the  Injury;  (2)  that  the  injury  was  caused 
by  the  other  members  of  the  gang,  who  were 
fellow  servants  with  plaintiff;  and  (3)  that 
plaintiff  assumed  the  ordinary  risk  connected 
with  his  employment,  and  that  It  Is  usual 
for  the  bridge  gang  to  ride  upon  a  hand  car, 
and  to  move  it  to  and  from  the  track  as  ne- 

f  6.  Set  Muter  and  Servant,  voL  U,  Cent.  Dig.  | 
<E2. 


Digitized  by 


Google 


Tex.) 


GULP,  a  *  S.  P.  BY.  CO.  V.  FORT  GRAIN  CX). 


419 


ceaalty  requires,  and  on  the  occasion  In  ques- 
tion It  was  remoyed  from  the  track  In  tbe 
ordinary  way,  and.  If  there  were  more  men 
lifting  on  the  side  opposite  to  plaintiff  than 
on  his  side,  the  fact  was  plainly  visible  and 
open  to  him,  and  he  assumed  the  risk  of  any 
danger  to  himself  resulting  therefrom.  The 
case  was  tried  before  a  Jury  on  January  26, 
1902,  resulting  in  a  verdict  and  Judgment  for 
plalntlfl  against  the  defendant  for  (1,250. 

There  is  evidence  in  the  record  which  sup- 
ports the  averments  of  the  plalntifTs  peti- 
tion. The  evidence  shows:  That  Berry  was 
foreman  at  the  time  that  the  hand  car  was 
being  removed,  and  that  he  was  In  charge 
and  control  of  the  same,  and  of  the  plaintiff 
and  the  other  hands  who  were  removing  the 
same  from  the  track,  and  that  the  same  was 
being  removed  under  his  direction— he  at  the 
time  assisting  In  the  removal— and  that  he, 
with  the  others  at  his  end  of  the  car,  quickly 
and  recklessly,  and  without  warning  to  the 
plaintiff,  lifted  and  elevated  their  end  of  it, 
and  threw  the  weight  on  the  end  where  the 
plaintiff  was,  thereby  causing  the  injuries 
alleged  in  his  petition.  Such  conduct  at  the 
time  was  negligence  upon  the  part  of  the 
foreman  and  those  employes  that  were  as- 
sisting blm  at  his  end  of  the  car  in  moving 
the  same  from  the  track.  That  the  sudden 
movement  here  complained  of  was  at  the 
direction  of  the  foreman,  Berry. 

It  was  not  reversible  error  to  admit  the 
evidence  complained  of  in  appellant's  fourth 
assignment  of  error.  If  that  testimony  could 
be  considered  in  the  nature  of  admissions  by 
the  defendant  of  its  liability,  It  would  be 
admissible.  If  it  could  not  be  admitted  or 
was  not  admitted  for  that  purpose,  it  was 
harmless  and  immaterial,  and  was  not  cal- 
culated to  Influence  the  Jury  In  reaching  a 
verdict 

The  evidence  complained  of  in  the  six- 
teenth assignment  of  error  was  admissible. 
In  our  opinion,  the  allegations  of  the  plaln- 
tifTs petition  were  sufficient  to  admit  this 
testimony. 

It  is  contended  in  the  seventh  assignment 
Of  error  that  Dr.  Hodges,  one  of  the  sur- 
geons in  charge  of  the  hospital  at  Houston, 
should  (have  been  permitted  to  remain  in  at- 
tendance during  the  examination  of  the  wit- 
nesses. All  the  witnesses  were  placed  under 
the  rule.  It  is  claimed  by  the  appellant  that 
Dr.  Hodges'  assistance  was  necessary,  as  a 
medical  expert,  in  aiding  the  defendant's 
counsel  In  the  cross-examination  of  Dr.  Flew- 
ellen,  one  of  the  plaintiff's  witnesses.  We 
see  no  reason  why  the  rule  should  be  relaxed 
in  favor  of  a  medical  expert,  more  than  any 
other  witness  whose  assistance  might  be  val- 
uable to  counsel  in  aiding  him  In  the  cross- 
examination  of  the  witnesses  of  his  oppo- 
nent There  was  no  abuse  of  discretion  In 
the  mllng  of  the  court  upon  this  subject 

It  was  proper  for  plaintiff,  on  cross-exam- 
ination of  defendant's  witnesses  Nelson,  Ber- 
ry, and  Hodges,  to  prove  by  each  of  these 


witnesses  that  they  were  la  the  employ  of 
the  defendant,  and  that  they  were  not  sub- 
poenaed as  witnesses,  and  that  they  attend- 
ed the  trial  on  notice  from  defendant's  offi- 
cers or  attorneys,  and  expected  the  defendant 
to  pay  their  expenses  for  the  time  spent  in 
attendance  upon  the  ti'ial.  These  were  facts 
proper  to  be  considered  by  the  jury  in  weigh- 
ing the  evidence  of  these  witnesses.  It  was 
also  proper  to  ask  the  witness  Berry,  on 
cross-examination,  whether  or  not  there  was 
a  general  rule  of  the  defendant  company  that 
employes  who  violate  the  rules  and  are  neg- 
ligent are  discharged,  and  that  they  have  to 
get  out,  or  do  their  best  as  witnesses  for  the 
company.  The  witness,  in  answering  this 
question,  stated  that  an  employ^  is  not  dis- 
charged every  time,  and  that  they  are  not 
discharged  unless  negligence  is  shown.  The 
objection  urged  to  the  question,  and  the  evi- 
dence In  answer  to  it  is  that  it  was  Imma- 
terial and  irrelevant  and  calculated  to  prej- 
udice the  defendant's  case  in  the  minds  of 
the  Jury,  and  that  there  was  no  proof  of  such 
rule  or  custom.  The  question  asked  was 
proper.  The  plaintiff  could  not  offer  evidence 
of  such  a  rule  until  he  proved  that  such  a 
rule  existed,  and,  if  the  witness  knew  that 
fact  he  could  testify  that  there  was  a  rule, 
and  what  that  rule  was.  It  is  not  shown 
here  that  the  rule  was  in  writing,  nor  Is 
complaint  made  that  the  plaintiff  has  not  of- 
fered the  best  evidence  upon  that  subject. 
If  the  witness  knew  that  there  was  such  a 
rule  as  inquired  about  be  could  testify  to 
that  fact 

There  was  no  error  in  refusing  any  of  the 
special  charges  requested  by  defendant,  as 
all  of  the  Issues  that  were  proper  to  be  sub- 
mitted were  covered  by  the  charge  of  the 
court 

The  charge  complained  of  in  the  seven- 
teenth and  eighteenth  assignments  of  error 
was  proper.  It  Is  contended  that  Berry,  the 
foreman,  when  be  assisted  In  removing  the 
car  from  the  track  at  the  time  that  the  plain- 
tiff was  Injured,  occupied  the  position  of  a 
fellow  servant  and,  by  reason  of  such  as- 
sistance, lost  his  status  of  foreman  or  vice 
principal,  for  whose  negligence  the  railway 
company  would  not  be  liable,  as  it  would 
be  one  of  the  risks  assumed  by  the  plain- 
tiff. This  view  of  the  question  by  appellant 
Is  not  tenable.  St  Louis  Southwestern  Ball- 
way  Co.  V.  Smith,  70  S.  W.  789,  6  Tex.  Ct 
Rep.  816. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed.    Affirmed. 


GULF,  O.  A  S.  P.  BY.  CO.  v.  FORT  GRAIN 
CO. 

(Coart  of  CWil  Appeals  of  Texas.    Feb.  18,  1903.) 

CARRIERS— RATKS— INTERSTATE  OR  DOMESTIC 
SHIPMENT— OVKRCHAROE8— BUR- 
DEN   OF    PROOF. 

1.  If  the  final  destination  of  goods  shipped  from 
a  point  without  the  state  of  Texas  is  a  point 
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within  that  state,  the  shipment  is  an  interstate 
one,  and  not  subject  to  the  commission  rates  of 
Texas,  though  ndt  made  on  a  through  bili  of  lad- 
ing. 

2.  The  fact  that  plaintiff  acquired  title  to  the 
shipment  from  the  original  shipper  after  it  had 
reached  a  point  is  Texas,  but  l>efore  it  reached 
its  final  destination,  would  not  make  the  ship- 
ment a  domestic  one. 

3.  In  a  suit  against  a  carrier  to  recover  the 
penalty  for  overcharges  consisting  in  the  excess 
of  tiie  interstate  rate  over  the  commission  rates 
of  Texas,  the  burden  of  proving  that  the  ship- 
ment was  a  domestic  shipment  was  on  the  plain- 
Uff. 

Appeal  from  district  court,  IfcLennan 
county;  T.  P.  Stone,  Special  Judge. 

Action  by  the  Fort  Oraln  Company  against 
the  Gulf,  Colorado  &  Santa  F6  Railway 
Company  to  recover  the  penalty  Imposed  by 
Btatute  for  overcharges.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

The  theory  on  which  plaintiff  based  its 
right  of  action  was  that  the  shipment  In 
question  was  a  domestic  one,  and  that  de- 
fendant, by  charging  the  interstate  rate, 
which  was  greater  than  the  domestic  rate, 
had  subjected  itself  to  the  penalty. 

Prendergast  &  Sanford  and  J.  W.  Terry, 
for  appellant    Davis  &  Cocke,  for  appellee. 

FISHER,  O.  J.  The  trial  court  Instructed 
the  jury  as  follows:  "By  'Interstate  ship- 
ment' is  meant  freight  tliat  is  sltlpped  from 
one  state  tlu-ough  and  into  another  on  a  bill 
of  lading  Issued  by  the  initial  carrier  to  be 
carried  through  from  the  terminal  point  to 
the  point  of  destination;  and  if  you  find  that 
the  bill  of  lading  was  Issued  to  Connor  Bros., 
and  it  was  the  Intention  of  the  parties  that 
this  shipment  of  freight  was  to  be  delivered 
at  Copperas  Cove  and  San  Angelo,  Texas, 
then  it  would  be  an  interstate  shipment  un- 
der the  law,  and  you  will  find  as  instructed 
above."  This  charge  is  complained  of  in 
appellant's  ninth  assignment  of  error.  This 
definition  of  an  interstate  shipment  is  not 
accurate.  The  shipment  may  be  interstate, 
although  transported  by  virtue  of  numerous 
bills  of  lading.  The  original  bill  of  lading 
upon  which  the  goods  were  shipped  mention- 
ed Texarlcana,  Avk..,  as  the  terminal  point 
There  is  evidence  to  the  effect  that  the  goods 
were  delivered  at  Texarkana,  Tex.,  and  were 
there  rebllled,  and  a  new  bill  of  lading  is- 
sued, upon  which  the  property  was  finally 
transported  to  its  destination.  If  the  pur- 
pose and  Intention  was,  when  the  goods  were 
shipped  from  St.  Louis,  that  their  final  des- 
tination was  Copperas  Cove  and  San  Angelo, 
it  would  be  an  interstate  shipment  notwith- 
standing the  transportation  was  not  upon  a 
through  bill  of  lading.  Houston  Navigation 
Co.  v.  Ins.  Co.,  89  Tex.  1,  32  S.  W.  880,  80 
L.  R.  A.  T13,  59  Am.  St  Rep.  17. 


The  twelfth  assignment  of  error  complains 
of  the  following  charge:  "You  are  charged, 
if  yon  believe  from  the  evidence  that  the 
Fort  Grain  Company  only  acquired  title  to 
the  several  shipments  of  com  shown  in  the 
evidence,  after  the  same  arrived  at  Tex- 
arkana, Texas,  that  they  did  not  own  said 
com  at  any  point  outside  the  state  of  Texas, 
then  the  shipment  made  by  it  from  Tex- 
arkana, Texas,  to  any  point  in  the  state  of 
Texas  -would  be  such  a  shipment  as  would 
be  subject  to  the  rates  fixed  by  the  railway 
commission  of  Texas.  And  if  you  believe 
from  the  evidence  that  the  defendant  char- 
ged and  collected,  demanded  or  received, 
from  plaintiffs,  as  freight  charges,  any  great- 
er rate,  charge,  or  compensation  than  that 
fixed  and  established  by  the  railway  commis- 
sion for  the  transportation  of  such  freight 
then  you  will  find  for  plaintiffs,  as  damages, 
the  amount  of  such  overcharge,  if  any." 
This  charge  was  erroneous.  Acquiring  title 
to  the  shipments  of  com  after  their  arrival 
at  Texarkana  was  not  the  sole  test  by  which 
to  determine  whether  the  shipments  were  or 
not  Interstate.  If,  when  the  com  was  start- 
ed, or  t>efore  It  reached  Texarkana,  it  was 
the  purpose  and  Intention  that  the  corn  in 
question  should  be  transported  to  its  final 
destination— that  la,  Copperas  Cove  and  San 
Angelo— the  transportation  would  be  inter- 
state, and  not  domestic,  although  the  plain- 
tiff may  not  have  acquired  title  until  after 
the  com  reached  Texarkana,  Texas. 

The  fourteenth  assignment  of  error  com- 
plains of  the  charge  of  the  court  to  the  ef- 
fect that  the  burden  of  proof  was  on  the  de- 
fendant to  establish  by  a  preponderance  of 
the  testimony  that  the  shipment  in  question 
was  interstate.  The  plaintiffs,  in  their  peti- 
tion, sought  to  recover  from  the  defendant 
on  the  ground  that  the  shipment  in  question 
was  domestic,  and  that  by  reason  of  the  ap- 
pellant demanding  and  receiving  from  the 
plaintiff  the  interstate  rate,  which  was  great- 
er than  the  commission  rates  of  Texas,  it 
subjected  itself  to  the  penalties  prescribed 
by  the  statute.  In  other  words,  plaintiff's 
case  was  predicated  upon  the  proposition 
that  the  shipment  In  question  was  not  inter- 
state, but  a  domestic  shipment  from  'Texar- 
kana, Tex.,  to  Copperas  Cove  and  San  An- 
gelo, Tex.  Evidence  of  these  facts  was  a 
part  of  the  plaintiff's  case,  and  the  burden 
of  proof  was  upon  the  plaintiff  to  establish 
the  facts  as  pleaded.  Therefore  the  charge 
complained  of  was  erroneous. 

We  have  carefully  examined  all  of  the  re- 
maining assignments  of  error,  and  reach  the 
conclusion  that  they  are  not  well  taken.  For 
the  errors  indicated,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 

Reversed  and  remanded. 
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LOW  T.  MOOBB. 

(Goort  of  CiTU  Appeals  ot  Texas,    i'eb.  iS, 

1803.) 

FACTORS— WR0NQ7UL  SALES— RKCOVBRT  OT 
PROPERTY  —  PAYMENT  OF  VALUE  —  PRECE- 
DENT  DEBT— APPEAL— FINAL  JUDGMENT. 

1.  Where  pIointUTi  agent,  having  possession 
of  bnggiea  for  sale,  sola  one  to  defendant  for 
sach  agent's  precedent  debt,  without  anthority, 
defendant  was  not  a  pnrchaser  for  value,  and 
plaintiff  was  therefore  entitled  to  recover  the 
value  of  the  buggy,  and  damages  for  its  deten- 
tion. 

2.  Where,  in  an  action  by  a  principal  to  re- 
cover property  wrongfully  sold  by  his  agent, 
the  evidence  as  to  value  was  conflicting,  and  the 
record  did  not  show  the  amount  to  which  plain- 
tiff was  entitled  for  the  detention  of  the  prop- 
erty, the  appellate  court,  on  reversing  a  Judg- 
ment for  defendant,  could  not  render  judgment 
absolute  for  plaintiff. 

Appeal  from  McCuUoch  comity  coort;  Joe 
A.  Adiclns,  Judge. 

Action  by  W.  Q.  Low  against  S.  P.  Moore. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.     Reversed. 

T.  C.  Wilkinson  and  Shropshire  &  Hughes, 
for  appellant  W.  E.  Adkins  and  W.  Mc- 
Sban,  for  appellee. 

STREKTHAN,  J.  Appellant  brought  this 
suit  in  the  Justice's  court  for  the  conversion 
of  a  buggy,  and  sougUt  Judgment  either  for 
the  possession  of  the  buggy,  and  damages  for 
its  detention,  or  for  its  value,  with  Interest 
Upon  appeal  to  the  county  court,  a  Jury  trial 
was  bad,  and  from  a  verdict  and  Judgment 
in  favor  of  the  defendant  this  appeal  is  pros- 
ecuted. 

The  following  facts  were  shown:  Appel- 
lant was  living  at  Brownwood,  Texas,  and 
engaged  one  W.  C  HUdebrand,  who  lived  at 
Brady,  Texas,  to  act  as  his  agent  In  the  sale 
of  some  buggies.  The  following  agreement 
was  executed:  "Brownwood,  Texas,  May 
ISth,  1902.  I,  W.  G.  Low,  this  day  agree  to 
furnish  W.  C.  HUdebrand  a  few  Jobs  of 
spring  work  and  wagons  as  long  as  satis- 
factory, with  the  express  understanding  that 
he  sell  them  at  Brady,  Texas,  and  gives  the 
said  W.  O.  Low  a  note  with  lien  on  said 
vehicles  with  10%  interest  and  approved  by 
W.  D.  Carothers,  Brady,  Texas,  payable  In 
cash  or  note  not  later  than  October  1,  1902, 
witb  10%  add  to  wagon  sale  above  Invoice 
price;  20%  above  Invoice  price  of  spring 
vehicles.  The  above  10%  and  20?J  to  be  ap- 
plied to  the  credit  of  W.  C.  HUdebrand  when 
collected  by  said  W.  G.  Low.  [Signed]  W. 
C.  HUdebrand."  Under  this  contract,  HUde- 
brand took  the  buggy  in  question  to  Brady, 
Texas,  and  left  it  In  the  livery  stable  of  ap- 
pellee. HUdebrand  owed  appellee  about  |1C0 
on  account;  and  appellee,  not  knowing  of  the 
agency,  but  supposing  HUdebrand  to  be  the 
owner  of  the  buggy,  bought  it  from  him  at 
an  agreed  price  of  $87.50,  and  paid  for  it 
by  crediting  HUdebrand's  account  with  that 
amount,  to  which  arrangement  HUdebrand 
agreed.     Appellant,  Low,   ascertained  these 


facts,  and  demanded  possession  of  tbe  bnggy, 
and,  iii>on  being  refused,  brought  this  suit  to 
recover  it  The  only  pleadings  of  the  de- 
fendant were  a  geneval  denial,  and  a  special 
plea  alleging  a  purchase  for  value  In  good 
faith  from  HUdebrand,  and  without  knowl- 
edge of  any  title  or  claim  on  the  part  of  ap- 
pellant. 

The  court  charged  the  Jury  as  follows: 

"That  where  a  principal  intrusts  the  pos- 
session of  bis  goods  with  an  agent,  and  a  per- 
son deals  with  an  agent  as  the  principal, 
without  knowledge  of  the  agency,  he  may 
set  off  any  claim  he  has  against  the  agent 
before  he  is  imdecelved,  in  answer  to  the  de- 
mand of  the  principal;  and  in  this  case,  if 
you  beUeve  from  the  evidence  that  W.  C. 
HUdebrand  was  the  agent  of  the  plaintiff, 
W.  G.  Low,  and  that  said  Low  intrusted  his 
goods  with  said  HUdebrand,  and  that  the  de- 
fendant, S.  P.  Moore,  purchased  the  buggy 
involved  In  this  suit  from  said  W.  C.  HUde- 
brand, not  knowing  that  he,  the  said  HUde- 
brand, was  the  agent  of  this  plaintiff,  then 
the  defendant  Moore,  would  have  a  right  to 
offset  any  claim  he  had  against  said  HUde- 
brand In  payment  of  said  buggy. 

"You  are  Instructed  that,  in  order  to  con- 
stitute a  contract,  It  is  necessary  that  the 
minds  of  the  two  parties  must  come  togeth- 
er, and  agree  upon  all  the  terms  and  consid- 
erations of  the  contract  A  principal  is  Ua- 
ble  for  the  acts  of  bis  agent  done  within  the 
scope  of  bis  employment.  An  agent,  not- 
withstanding private  instructions,  may,  with- 
in the  limit  of  his  agency,  bind  his  principal, 
unless  the  person  or  party  dealing  witb  the 
agent  knew  of  such  instructions.  If  either 
party  must  suffer  from  the  acts  of  an  agent. 
It  must  be  the  party  whose  agent  he  is.  If 
you  believe  from  the  evidence  that  W.  C. 
HUdebrand,  acting  as  agent  for  plaintiff,  W. 
G.  Low,  sold  and  delivered  to  defendant,  S. 
P.  Moore,  the  buggy  in  controversy,  and  that 
said  defendant,  Moore,  knew  at  the  time  of 
such  sale  that  W.  C.  HUdebrand  was  the 
agent  of  W.  G.  Low,  and  that  said  buggy 
was  the  property  of  W.  G.  Low,  the  plaintiff 
herein,  then  in  that  event  you  wUl  find  for 
the  plaintiff  the  value  of  same,  and  the  rea- 
sonable hire  of  same,  per  day,  from  the  lUth 
day  of  June,  A.  D.  1902." 

Appellant's  first  asBignment  of  error  assaUs 
that  portion  of  the  charge  which  authorizes 
the  Jury  to  offset  plaintiff's  claim  with  the 
indebtedness  owing  by  the  agent  to  the  de- 
fendant, and  this  assignment  is  sustained. 
The  propositions  of  law  stated  in  the  charge 
are  correct,  and  are  supported  by  abundant 
authority  In  cases  where  they  are  applicable, 
but  they  do  not  apply  to  the  facts  of  this 
case.  If  an  agent  enters  into  a  contract  as 
though  made  for  himself,  and  the  existence 
of  a  principal  Is  not  disclosed,  the  principal 
may  generally  enforce  the  contract;  and  if 
he  does  so,  and  assumes  the  benefits  of  the 
contract,  If  the  agent  has  been  invested  with 
the  Indicia  of  ownership,  the  principal  must 
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take  the  bnrdens  as  well  as  the  benefits  of 
the  contract.  He  mnst,  in  such  case,  take 
the  contract  subject  to  all  the  equities  ex- 
isting between  the  third*  party  and  the  agent. 
Tbese  principles,  however,  are  subject  to  the 
further  rule  that  the  principal  may  recover 
his  own  property,  or  Its  value,  from  third 
persons,  when  it  has  been  transferred  or  dis- 
posed of  by  an  agent  contrary  to  his  instruc- 
tions or  duty;  and,  to  defeat  the  operation  of 
this  rule,  the  purchaser  must  show  two 
things:  (1)  That  the  principal  has  Invested 
the  agent  with  the  indicia  of  title  to  the 
property,  or  authority  to  make  such  disposi- 
tion; and  (2)  that  he  bought  the  property  in 
good  faith,  without  notice,  and  paid  a  valua- 
ble consideration.  It  has  been  held  in  some 
cases  that  the  mere  possession  of  property, 
by  whatever  means  obtained,  is  not  a  suffi- 
cient indication  of  ownership  to  create  any 
rights  in  favor  of  a  third  person  purchalting 
the  property;  and  it  is  suggested  that  the 
principal  or  owner  must  do  something  more 
than  merely  deliver  the  possession  of  the 
property  to  the  agent,  before  he  can  be  prej- 
udiced by  an  unauthorized  sale  by  the  agent 
The  facts  in  tills  case,  however,  do  go  a  step 
further  than  the  mere  delivery  of  possession 
to  the  agent,  and  it  might  possibly  be  said 
that  the  agent  was  Invested  with  the  indicia 
of  ownership.  But  the  second  requirement 
is  not  met  The  appellee  in  this  case  did  not 
pay  anything  wUch  is,  in  law,  deemed  of 
value,  when  he  purchased  the  buggy.  As 
said  in  Barnard  v.  Campbell,  65  N.  Y.  456, 
14  Am.  Rep.  288,  the  purchaser  "must  have 
acted  and  parted  with  value  upon  the  faith 
of  such  apparent  ownership  or  authority, 
so  that  he  will  be  the  loser  if  the  appear- 
ances to  which  he  trusted  are  not  real."  A 
purcliaser  who  simply  credits  the  price  upon 
a  pre-existing  indebtedness  does  not  part 
with  anything  of  value.  Overstreet  v.  Man- 
ning, 67  Tex.  657,  4  S.  W.  248;  McKamey 
V.  Thorp,  61  Tex.  648.  Hence  the  rule  has 
been  established  that  "where  an  agent,  as 
such,  having  a  general  authority  to  sell, 
transfers  his  principal's  goods  to  a  tliird  party 
in  payment  of  his  [the  agent's]  debt,  the  prin- 
cipal may,  as  a  general  rule,  recover  from 
the  third  party  the  goods  so  transferred,  or 
the  value  thereof."  Am.  &  Eng.  Ency.  Law, 
(2d  Ed.)  vol.  1,  p.  1174.  Many  authorities 
are  cited  In  support  of  this  rule— among  oth- 
ers, the  case  of  Warner  v.  Martin  (by  the 
Supreme  Court  of  the  United  States)  11  How. 
224, 13  L.  Ed.  667,  in  which  It  is  said:  "A  fac- 
tor or  agent  who  has  power  to  sell  the  prod- 
uce of  his  principal  has  no  power  to  afTect 
the  property  by  tortiously  pledging  it  as  a 
security  or  satisfaction  for  a  debt  of  his 
own,  and  it  is  of  no  consequence  that  the 
pledgee  is  Ignorant  of  the  factor's  not  being 
the  owner.  When  goods  are  so  pledged  or 
disposed  of,  the  principal  may  recover  them 
back  by  an  action  of  trover  against  the 
pawnee,  without  tendering  to  the  factor  what 


may  be  due  to  him,  and  without  any  tender 
to  the  pawnee  for  which  the  goods  were 
pledged,  or  without  any  demand  for  ancb 
goods;  and  it  is  no  excuse  that  the  pawnee 
was  wholly  Ignorant  that  he  who  held  the 
goods  held  them  as  a  mere  agent  or  factor." 
So  in  the  case  of  Rodick  v.  Ck>bum,  68  Me. 
170,  it  is  said:  "If  the  owner  of  an  article 
of  personal  property  delivers  It  to  another 
to  sell,  the  latter  has  no  right  to  deliver  it 
to  his  creditor  in  payment  of  his  own  pre- 
existing debt;  and,  if  he  does  so,  the  owner 
may  maintain  trover  against  -  the  creditor 
without  a  previous  demand."  Many  other 
cases  are  to  the  same  effect.  We  are  there- 
fore of  the  opinion  that  under  the  evidence 
in  this  case,  the  court  should  have  instructed 
the  Jury  to  find  for  the  plaintiff,  leaving 
them  only  to  ascertain  the  value  of  the 
buggy,  and  the  damages  to  which  plaintiff 
was  entitled  for  its  detention. 

We  are  asked  not  only  to  reverse  this  case, 
but  also  to  render  Judgment  for  appellant 
but  the  evidence  Is  not  in  such  condition  as 
to  authorize  us  to  do  so.  The  plaintiff  testi- 
fied that  the  buggy  was  worth  in  the  market 
from  $110  to  $120.  It  was  sold,  however,  by 
Hiidebrand,  for  $87.50,  and  there  was  evi- 
dence to  show  that  the  cost  price  of  the 
buggy  was  only  $82.50.  We  are  also  unable, 
from  the  record,  to  say  precisely  the  amount 
to  which  plaintiff  would  be  entitled  for  the 
detention  of  the  buggy;  the  only  evidence 
being  that  of  the  defendant  who  testified 
that  he  hired  out  buggies  at  $1  a  day. 

What  we  have  said  above  will  sufficiently 
indicate  our  views,  without  passing  sepa- 
rately upon  each  assignment  of  error. 

Because  of  the  errors  pointed  out  in  the 
charge  of  the  court,  the  Judgment  is  revers- 
ed, and  the  cause  remanded.  Reversed  and 
remanded. 


FERGUSON   V.    SLATER,   McMAHON   & 
CO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  28, 
1803.) 

GUARDIAN     AND     WARD  —  ACTION     AOAIN8T 

GUARDIAN— RECONVENTION— APPBAlr- 
RIGHT  TO  ALLEGE  ERROR. 

1.  Where  defendant,  sued  both  in  his  In- 
dividual and  representative  capacities  on  a  con- 
tract for  threshing  grain  grown  on  land  which 
he  held  as  guardian  for  certain  minors,  plead- 
ed damages  for  plaintiff's  breach  of  the  con- 
tract in  his  capacity  as  guardian,  and  there  was 
no  recovery  against  him  in  such  capacity,  he 
could  not  complain  on  appeal  that  the  court 
erred  in  dispoBing  of  his  plea  in  reconvention. 

Appeal  from  Collins  county  court;  J.  H. 
Faulkner,  Judge. 

Action  by  Slater,  McMahon  &  Co.  against 
J.  H.  Ferguson.  From  a  Judgment  in  favor 
of  plaintiffs,   defendant  appeals.     Affirmed. 

H.  C.  Ferguson,  J.  M.  Pearson,  and  Aber- 
nathy  &  Beverly,  for  appellant  Abemathy 
&  Mangum,  for  appellees. 
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Opinion  on  Behearlng. 

TEMPIiETON,  J.  On  a  former  day  of  tb« 
torn  the  Jadgment  herein  was  affirmed  with- 
out a  written  opinion.  Appellant  has  filed  a 
motion  for  rehearing,  and  Insists  upon  same 
with  such  erident  good  faith  and  confidence 
that  we  feel  constrained  to  notice  briefly  the 
principal  grounds  relied  on  for  a  reversaL 

The  case  la  this:  Slater,  McMahou  &  Oo. 
sued  Ferguson,  as  an  individual  and  as 
guardian  of  the  estates  of  certain  minors,  to 
recover  a  sum  claimed  to  be  owing  to  them 
on  account  of  threshing  a  crop  of  grain.  The 
grain  was  raised  on  lands  belonging  to  Fer- 
guson's wards.  Ferguson,  acting  as  guard- 
ian, had  rented  the  lands  to  HoUoman  for  $3 
per  acre,  money  rent  Shortly  afterwards  he 
entered  Into  partnership  with  HoUoman, 
thereby  becoming  Jointly  interested  with  Hol- 
loman  in  the  rental  contract  In  making  this 
deal  he  was  evidently  acting  in  his  indi- 
vidnal  capacity.  After  the  crop  had  been 
raised  and  gathered,  Holloman  sold  out  his 
interest  therein  to  Ferguson.  Slater,  McMa- 
bon  &  Co.  were  employed  to  thresh  the  crop, 
and  threshed  the  bulk  of  it  It  was  claimed 
that  Slater,  McMahon  &  Go.  breached  their 
contract  by  falling  to  thresh  the  whole  of 
the  crop,  and  that  damage  resulted  from  the 
breach.  Ferguson  therefore  refused  to  pay 
them  the  full  amount  demanded  for  the 
threshing  which  had  been  done,  and  this  suit 
was  accordingly  instituted.  Ferguson,  as 
guardian,  set  up  the  alleged  breach  of  con- 
tract, and  pleaded  the  resulting  damages  in 
reconvention.  On  a  Jury  trial  the  plaintiffs 
obtained  Judgment  against  Ferguson,  as  an 
Individual,  for  the  amount  claimed.  He  was 
held  not  liable  in  bis  representative  capac- 
ity. 

It  Is  earnestly  contended  that  the  suit  of 
tlie  plaintiffs  was  on  an  express  contract  for 
threshing  a  certain  amount  of  grain  at  a  cer- 
tain price  per  bushel,  and  that  the  trial  court 
erred  In  charging  the  Jury  to  find  for  the 
plaintiffs  the  reasonable  value  of  the  work 
done  which  was  not  done  under  an  express 
contract  at  an  agreed  price.  We  do  not  dif- 
fer from  counsel  for  appellant  in  regard  to 
the  law  on  this  subject  hut  are  of  opinion 
that  the  construction  placed  by  them  on  the 
pleadings  of  the  plaintiffs  Is  not  admissible. 
The  pleadings  In  the  case  are  very  volumi- 
nous, and  it  would  serve  no  good  purpose  to 
«tate  the  same  fully  and  in  detail.  There  Is 
some  confusion  of  allegations  in  the  plead- 
ings of  the  plaintiffs,  and  the  same  cannot 
be  commended  as  a  clear,  succinct  and  or- 
derly statement  of  the  cause  of  action  sued 
on.  We  think,  however,  that  the  pleadings 
fairly  raise  every  issue  which  was  submitted 
to  the  Jury;  and  that  too,  in  a  manner  which 
apprised  the  defendant  of  the  grounds  upon 
which  a  recovery  was  sought  against  him. 
It  does  not  aptiear  that  he  was  misled  or  in- 
jured by  the  form  of  the  pleadings  of  the 
plaintiffs,  and  we  wonld  not  be  Justified  In 
reversinc  the  Judgment  simply  because  the 


said  pleadings  cannot  be  approved  as  models. 
The  petition  and  the  supplemental  petitions, 
taken  together,  state  every  fact  necessary  to 
a  recovery  by  the  plaintiffs  on  a  quantum 
meruit;  and,  while  the  facts  might  have 
been  pleaded  in  a  more  orderly  fashion,  they 
are  not  stated  in  such  form  as  to  render  the 
pleadings  fatally  defective. 

Appellant  lays  great  stress  upon  the  prop- 
OBlllon  that  the  trial  court  erred  In  that  par- 
agraph of  the  charge  wherein  the  guardian's 
plea  In  reconvention  was  submitted  to  the 
Jury.  The  charge  on  tills  point  is  not  free 
from  the  criticism  that  It  Is  somewhat  con- 
fusing, but  it  Is  unnecessary  for  us  to  deter- 
mine whether  the  contention  that  there  is  er- 
ror in  the  charge  is  well  taken.  Ferguson 
claimed  damages  only  in  Ills  capacity  as 
guardian,  and,  as  there  was  no  recovery 
against  blm  in  his  representative  capacity,  it 
is  immaterial  whether  his  plea  in  reconven- 
tion as  guardian  was  properly  presented  to 
the  Jury.  If  he  was  not  liable,  as  guardian, 
for  the  threshing  of  the  grain,  then  his  wards 
had  no  interest  In  the  threshing  contract  and 
were  not  damaged  by  the  breach  thereof  by 
the  plaintiffs,  if  there  was  a  breach.  As  he 
did  not  claim  to  have  been  damaged  as  an 
individual,  he  cannot,  in  his  ipersonai  capac- 
ity, complain  of  the  disposition  made  of  the 
guardian's  plea  In  reconvention. 

Other  questions  are  presented,  bat  the  case 
turns  on  those  considered  above.  We  find  no 
reversible  error  In  the  record,  and  the  motion 
for  rehearing  is  therefore  overruled. 


TEXAS  &  P.  RY.  C».  T.  BERRY. 

(Court  of  CivU  Appeals  of  Texas.    Feb.  21, 

1903.) 

RAILROADS  —  INJURIES  AT  CROSSING  —  STAT- 
UTES —  APPUCATION  —  BI^WINQ  WHISTUI 
AND  SOUNDING  BBLi^TRIAL— INSTRUCTIONS 
—WEIGHT  OP  EVIDBNCH>-A8SUMPTION  OF 
PACTS— STATEMENT. 

1.  Rev.  St.  art.  4507,  requiring  the  bell  on  an 
eiiRine  to  be  rung  and  the  whistle  blown  at  a 
distance  of  at  least  80  rods  from  a  crossing,  is 
Inapplicable  to  a  train  backing  from  a  switch 
track  not  80  rods  from  the  crossing. 

2.  In  an  action  for  injuries  at  a  crossing,  an 
instruction  that  if  plaintiff,  in  crossing  the 
track,  bad  reached  a  place  of  safety,  and,  if  she 
had  remained  there,  would  have  escaped  injury, 
and  if  she  turned  back  suddenly  because  of  the 
sudden  abroach  of  a  train,  and  her  act  was 
that  of  an  ordinarily  prudent  person  under  like 
circumstances,  the  fact  that  she  may  hare 
stepped  in  the  wrong  direction,  thereby  sudden- 
ly placing  herself  in  peril,  would  not  defeat  a 
recovery  if  her  doiug  so  was  caused  by  de- 
fendanrs  negligence,  was  objectionable  as  a 
charge  on  the  weight  of  evidence. 

3.  The  Instruction  was  alio  erroneous  as  as- 
suming that  plaintiff  was  placed  in  a  perilous 
position  by  defendant's  negligence,  and  was 
thereby  iudnced  to  step  in  the  wrong  direction. 

Appeal  from  district  court  Van  Zandt 
county;  J.  O.  Russdl,  Judge. 

Action  by  N.  E.  C.  Berry  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 
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T.  J.  Freeman  and  N.  M.  Gate,  for  appel- 
lant   W.  B.  Wynne,  for  appellee. 

BOOKHOUT,  J.  This  la  a  suit  by  the 
appellee  against  the  appellant  to  recover  dam- 
ages for  personal  Injuries  sustained  by  her 
In  being  struck  and  knocked  down  by  one 
of  the  appellant's  engines.  A  trial  resulted 
In  a  verdict  and  judgment  for  the  appellee, 
and  the  railway  company  appealed. 

1.  Edgewood  is  a  station  on  the  line  of  the 
Texas  &  Pacific  Railroad  In  Van  Zandt  coun- 
ty. It  has  about  400  Inhabitants  and  10 
business  houses.  The  appellant  maintains 
two  tracks  through  the  town;  the  northern 
track  being  defendant's  main  track,  and  the 
one  next  to  it  on  the  south  being  its  passing 
track.  The  depot  is  south  of  both  tracks. 
The  business  part  of  the  town  Is  north  of 
the  main  track.  There  is  a  public  road  or 
street  running  south  from  the  business  part 
of  town  crossing  the  railroad  right  of  way 
on  the  east  side  of  the  depot  A  freight  train 
ran  into  Edgewood  coming  from  the  east 
and  went  in  on  the  passing  track,  and  came 
to  a  standstill,  leaving  the  main  track  clear 
for  the  east-bound  passenger  train.  The 
freight  train  was  cut  bo  as  to  leave  the  cross- 
ing clear.  The  east-bound  passenger  train 
came  In  on  the  main  track  and  stopped.  The 
appellee  got  off  this  train,  and  went  south  over 
the  crossing  to  the  depot  After  the  passen- 
ger train  had  pulled  out  the  freight  train 
was  coupled  up,  and  backed  oat  of  the  side 
track  east  about  150  yards  onto  the  main 
track.  It  was  then  started  west  on  the  main 
track.  It  being  downgrade,  the  steam  was 
shut  off,  and  the  train  permitted  "to  roll 
down"  by  Its  own  weight,  and  was  running 
from  four  to  six  miles  per  hour  when  it 
reached  the  crossing.  The  appellee,  when  she 
saw  the  freight  train  back  out,  started  from 
the  depot  to  cross  over  to  the  business  part 
of  town.  She  had  just  cleared  the  north  rail 
of  the  main  track,  when  she  was  struck  by 
the  crossbeam  of  the  engine  of  the  approach- 
ing train.  She  was  knocked  down  and  in- 
jured. The  track  was  straight  and  she  could 
have  seen  the  approaching  train  had  she 
looked.  She  says  she  did  not  hear  any  sig- 
nal or  noise,  and  that  she  did  not  look.  The 
evidence  is  conflicting  as  to  whether  the  bell 
on  the  engine  was  being  rung.  The  evidence 
tends  to  show  that  a  train  rolling  down  as 
this  was  does  not  make  very  much  noise. 
The  court  instructed  the  Jury  as  follows: 
"And  if  yoa  further  And  that  the  employes 
of  the  defendant  operating  said  engine  failed 
to  blow  the  whistle  of  said  engine  and  ring 
the  bell  of  said  engine  at  a  distance  of  at 
least  eighty  rods  from  said  crossing,  or  failed 
to  keep  said  bell  ringing  until  said  engine 
crossed  said  public  road,  or  stopped;  and  if 
you  further  so  find  that  the  failure  of  said 
employes  to  blow  said  whistle  and  ring  said 
bell,  or  the  failure  of  said  employes  to  keep 
said  bell  ringing  as  aforesaid,  was  the  proxi- 


mate cause  of  plaintiff  being  struck  and  in- 
jured—then yoa  will  find  for  the  plaintiff, 
unless  yoa  find  otherwise  under  the  Instruc- 
tions hereinafter  given  yon."  The  giving  of 
this  charge  is  assigned  as  error.  The  charge 
was  not  applicable  to  the  case  as  made. 
When  the  freight  train  backed  out  from  the 
passing  track  onto  the  main  track,  it  did  not 
reach  a  point  80  rods  from  the  crossing,  but 
only  about  150  yards  to  a  switch,  where  it 
cleared  the  passing  track,  and  started  west 
on  the  main  track,  and  hence  It  could  not 
have  given  the  signal  for  a  crossing  required 
by  article  4507  of  the  Revised  Statutes.  In 
such  a  case  the  statute  does  not  apply.  Rail- 
way Co.  V.  Nycom  (T«l  CIt.  App.)  34  S.  W. 
460. 

2.  It  is  Insisted  that  the  court  erred  In  giv- 
ing a  special  charge  to  the  Jury  at  the  re- 
quest of  the  plaintiff,  reading:  "You  are  fur- 
ther charged  in  this  case  that  If  you  should 
find  from  the  evidence  that  plaintiff,  in  cross- 
ing the  track  of  defendant  company,  had  got- 
ten across  the  track,  and  reached  a  place  of 
safety,  and,  if  she  had  remained  where  she 
then  was,  that  she  would  have  escaped  in- 
jury, and  that  she  turned  back  suddenly 
toward  the  track  upon  the  sudden  approach 
of  the  train,  and  that  the  cause  of  her  turn- 
ing was  the  sudden  approach  of  the  train 
in  close  proximity  to  her,  and  that  her  act 
was  such  as  an  ordinarily  prudent  person 
might  have  been  expected  to  do  under  like 
circumstances;  and  if  you  further  find  that 
the  employes  in  charge  of  the  train  were 
guilty  of  negligence  In  operating  the  train, 
as  the  same  has  been  defined  to  you— then 
I  charge  you  that  the  fact  that  she  may 
have  stepped  in  the  wrong  direction,  there- 
by suddenly  placing  herself  in  peril,  would 
not  defeat  her  recovery.  If  you  find  that  her 
so  doing  was  caused  by  the  negligence  of 
the  defendant's  employes."  The  charge  Is 
subject  to  the  criticism  that  it  is  upon  the 
weight  of  the  evidence  In  telling  the  Jury 
that  "the  fact  that  she  may  have  stepped 
in  the  wrong  direction,  thereby  suddenly 
placing  herself  in  peril,  would  not  defeat  her 
recovery."  It  assumes  that  the  appellee  was 
placed  in  a  perilous  position  by  the  negli- 
gence of  the  defendant  and  that  appellee 
was  thereby  Induced  to  step  In  the  wrong 
direction.  If,  by  the  negligence  of  the  rail- 
way company,  appellee  was,  without  her 
fault  placed  in  a  position  of  peril,  and  as  a 
result  thereof.  In  her  effort  to  save  her  life, 
she  started  back  across  the  traclc,  the  same 
would  not  necessarily  amount  to  negligence 
on  her  part  Railway  Co.  v.  Neff,  87  Tex. 
303,  28  S.  W.  283;  BaUway  Co.  v.  Rogers, 
81  Tex.  62,  40  S.  W.  956;  Railway  Co.  v. 
Oslln,  63  S.  W.  1039,  2  Tex.  Ct  Rep.  1035. 
The  Issue  as  to  whether,  under  all  the  facts, 
the  plaintiff  was  guilty  of  negligence  in  fall- 
ing to  discover  the  approaching  train,  and, 
if  not  whether  she  was  placed  in  a  posi- 
tion of  peril  by  the  negligence  of  the  defend- 
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ant,  which  proximately  cansecl  her  injury, 
shonld  have  been  clearly  submitted  to  the 
Jury  In  a  proper  charge.  • 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


LANE  &  BODLBT  00.  v.  CITY  BLEOTRIC 

LIGHT  &  WATERWORKS  CO, 

(Court  of  Civil  Appeals  of  Texas.    Feb.  14, 

1903.) 

BALES  —  WARRANTY  —  BREACH  —  ACTION  FOR 
PRICB— FORBION  CORPORATIONS— RIGHT  TO 
SUB— INTERSTATE  COMMERCE. 

1.  In  an  action  for  the  price  of  an  engine,  an 
answer  setting  np  that  the  machine  was  war- 
ranted first-class,  etc.,  but  that  it  did  not  work 
properly;  and  that  defendant  was  unable  to  dis- 
cover the  defect,  was  sufficient,  though  it  did 
not  show  the  defect. 

2.  A  foreign  corporation  may  sue  on  a  note 
given  for  the  price  of  machinery  sold  by.  It. 
where  the  transaction  was  one  of  interstate 
commerce,  without  having  had  a  permit  to  do 
business  In  the  state. 

Appeal  from  district  court,  Fannin  coun- 
ty; Ben.  M.  Denton,  Judge. 

Action  by  the  Lane  &  Bodley  Company 
against  the  City  Electric  Light  &  Water- 
works Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

H.  O.  Evans,  for  appellant  B.  M.  Row- 
land, for  appellee. 

RAINET,  C.  J.  Appellant  sued  to  recover 
on  a  promissory  note  for  $661,  executed  by 
appellee  In  part  consideration  for  an  engine. 
The  note  provided  for  Interest  and  10  per 
cent,  attorney's  fees,  and  a  Hen  was  given 
to  secure  said  note,  and  a  foreclosure  was 
prayed  for.  Defendant  admitted  the  execu- 
tion of  the  note  and  Hen,  but  reconvened  for 
damages  alleging  failure  of  engine  to  com- 
ply with  contract  Judgment  was  rendered 
for  plaintiff  for  |100,  from  which  Judgment 
plaintiff  appeals. 

The  plaintiff  excepted  to  defendant's  an- 
swer on  the  ground  that  it  did  not  suffi- 
ciently point  out  the  defects  In  the  machin- 
ery, and  did  not  allege  in  what  respect  It 
did  not  comply  with  the  contract.  This  ex- 
ception was  overrtiied  and  error  is  here  as- 
signed thereon.  The  part  of  the  answer  per- 
tinent here  reads:  "That  plaintiff  agreed 
and  warranted  in  said  contract  to  deliver 
to  defendant  an  engine  fitted  with  all  the 
latest  improvements,  and  of  good  material 
and  flrst-class  workmanship,  and  one  that 
would  mn  smoothly,  without  noise  or  Jar,  or 
undue  heating  in  any  of  the  Journals,  and 
to  be  flrst-class  in  every  respect  That  plain- 
tiff, at  the  time  of  tlie  signing  of  the  said 
contract,  knew  the  purpose  for  which  defend- 
ant was  buying  It,  and  the  use  It  was  to  be 
put  to.  That  the  engine  delivered  by  plain- 
tiff to  defendant  did  not  comply  with  said 
contract,  was  not  of  good  material  and  flrst- 


T  t.  Sea  Corporstlciu,  vol.  12,  Cant.  Ols.  i  titt.  ' 


class  workmanship,  dfd  not  run  smoothly, 
without  noise  or  Jar,  and  was  not  flrst-class 
in  every  respect.  That  because  of  some  de- 
fect in  construction  or  material,  the  nature 
of  which  defendant  has  been  unable  to  dis- 
cover, the  speed  and  power  of  the  engine 
were  Irregular,  and  could  not  be  regulated, 
causing  an  unnecessary  waste  of  fuel  and 
water,  and  causing  the  electric  lights  to  vary 
greatly  in  brightness  or  intensity;  some- 
times being  very  bright,  sometimes  medium, 
and  sometimes  going  nearly  or  quite  out 
That  the were  made  of  common  cast- 
ing, when  they  should  have  been  made  of 
steel.  That,  if  the  engine  bad  been  accord- 
ing to  contract,  one  and  three-fourths  cords 
of  wood  and  3,000  gallons  of  water  per  night 
would  have  beeu  sufficient  to  run  the  ma- 
chinery and  do  all  the  work  required,  but 
with  this  engine  it  was  necessary  to  con- 
sume two  cords  of  wood  and  4,000  gallons 
of  water  per  night  and  even  then  the  speed 
of  the  cnghie  was  very  Irregular,  causUig 
Irregularities  in  the  lights  as  afor^ald." 
The  exception  was  properly  overruled.  The 
allegations  of  the  petition  point  out  with 
particularity  in  what  respect  the  machinery 
failed  to  perform  the  function  for  which  it 
was  contracted  to  properly  perform,  and  al- 
leges that  defendant  was  unable  to  discover 
the  defect  The  pleader  Is  only  required  to 
plead  with  that  certainty  that  the  nature  of 
the  case  is  susceptible  of.  If  the  defect 
could  not  be  discovered,  the  party  should  not 
be  deprived  of  his  right  on  that  account. 
The  plea  was  sufficient.  Bailway  Co.  v. 
Haden  (Tex.  Civ.  App.)  68  S.  W.  630.  This 
case  is  a  fab:  illustration  of  the  Justness  of 
this  rule.  The  evidence  shows  that  the  en- 
gine would  not  perform  properly  the  func- 
tions the  vendors  warranted  it  to  perform, 
and  the  particular  defect  in  construction  that 
caused  the  failure  to  perform  could  not  be 
discovered,  not  only  by  defendant,  but  by 
two  parties  sent  by  plaintiff  to  remedy  the 
defect 

The  second  and  only  other  assignment  of 
error  attacks  the  verdict  for  want  of  evi- 
dence to  support  it  There  Is  no  merit  in 
this  assignment  The  evidence  is  amply  suf- 
ficient to  show  that  the  machine  did  not 
comply  with  the  contract,  and  that  plaintiff 
sustained  the  amount  of  damages  awarded 
by  the  verdict 

Appellee  presents  cross-assignment  of  er- 
rors, which  requires  our  consideration.  It  is 
contended  that  plaintiff  alleges  that  it  is  a 
foreign  corporation,  but  fails  to  allege  and 
prove  that  it  has  a  permit  to  do  business  in 
this  state,  and  therefore  plaintiff  was  not 
entitled  to  sue  and  recover  anything  on  the 
note.  This  assignment  is  not  well  taken. 
There  is  nothing  in  the  pleadings  or  proof  to 
show  that  plaintiff  was  of  that  class  of  cor- 
porations that  came  within  the  purview  of 
the  statute,  and  required  to  secure  a  permit 
The  facts  show  a  single  transaction.  Under 
the  contract  the  machine  was  to  be  deliver- 
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ed  "f .  o.  b.  cars"  Cincinnati,  Ohla  Ab  far  as 
the  evidence  allows,  the  transaction  was  In- 
terstate commerce,  and  plalntlll  had  the  right 
to  sue.  It  is  only  In  those  cases  where  for- 
eign corporations  are  required  to  secure  per- 
mit ander  the  statute  that  they  are  required 
to  plead  and  prove  the  securing  of  a  ];>ermlt 
before  they  can  maintain  an  action.  Xbla  is 
not  such  a  case. 

Defendant  complains  of  the  judgment  fcv 
allowing  10  per  cent  attorney's  fees  on  the 
amount  of  principal  and  Interest  of  the  note. 
This  was  error.  PlalntlfF  was  only  entitled 
to  attorney's  fees  on  the  difference  between 
the  amount  of  the  note,  principal  and  Inter- 
est and  the  amount  of  damages  found  In 
favor  of  the  defendant  The  difference  be- 
tween these  was  $25.09.  Ten  per  cent,  at- 
torney's fees  on  this  amount  is  $2.50,  making 
the  amount  plaintiff  was  entitled  to  recover 
$27.69,  Instead  of  $100.  The  Judgment  will 
be  reformed  In  this  partlcnlar  and  affirmed. 

Reformed  and  affirmed. 


DAT  et  al.  v.  JOHNSON.* 

(Conrt  of  Civil  Appeals  of  Texas.    Jan.  10. 
1903.) 

JXn>OMBNT  AGAINST  MINOR- SBTTINO  A8IDB- 
EXBCCTION   SALB-VACATINO— NO- 
TICE—BVIDENCK. 

1.  Where,  on  an  execution  sale,  the  land  was 
■old  for  a  grossly  inadequate  price,  the  defend- 
ant was  not  called  on  to  point  out  the  property 
levied  on,  the  writ  was  made  returnable  m  90 
days  instead  of  00  days,  as  required  by  law, 
and  the  sale  took  place  after  60  days,  and  the 
land  levied  on  and  sold  was  so  described  as  to 
render  it  doubtful  what  land  was  covered  by  the 
levy  and  deed,  and  whether  the  land  levied  on 
was  that  which  was  sold,  the  court  was  Jus- 
tified in  setting  aside  the  sale. 

2.  Where  defendant  purchased  land  from  the 
purchaser  at  an  execution  sale  knowing  of  fa- 
tal irregularities  in  the  execution  sale,  and  that 
such  sale  had  been  set  aside  by  the  court  be- 
cause thereof,  he  cannot  claim  the  land  as  an 
inuocent  purchaser. 

3.  Where  a  person,  as  next  friend  of  a  minor. 
Instituted  a  suit  to  set  aside  an  execution  sale 
of  his  property,  and  was  recognized  by  the 
court  as  such  next  friend,  the  minor  is  bound 
by  the  result  of  such  suit 

4.  Where  an  agreement  for  judgment  was  fil- 
ed in  an  action  and  the  court  ordered  "judg- 
ment as  per  agreement  filed,"  the  judgment  en- 
tered is  valid,  though  it  does  not  recite  that  evi- 
dence was  heard. 

5.  In  an  action  by  the  next  friend  of  a  minor 
to  set  aside  an  execution  sale  of  his  land,  the 
parties  agreed  that  judgment  should  be  entered 
for  the  minor  for  the  recovery  of  the  land  and 
in  favor  of  the  defendant  for  a  sum  more  than 
double  the  amount  of  his  bid  at  the  sale,  and 
the  same  was  declared  to  be  a  lien  on  the  land. 
The  minor  had  no  means  with  which  to  pay 
such  sum  within  the  time  specified  by  the  judg- 
ment The  court  ordered  judgment  pursuant 
to  the  agreement,  and  the  land  was  sold  there- 
nnder.  Held  that,  the  next  friend  having  failed 
to  inform  the  court  of  the  facts,  and  the  judg- 
ment being  Improvident  as  to  the  minor,  n 
should  be  set  aside  as  to  the  parties  thereto. 

'Rehearing  dented  Februarr  28,  1903,  and  applica- 
tion for  writ  of  error  dlsmlned  by  lupreme  court  for 
Tant  of  JurUdlctlon. 

f  S.  See  InfanU,  vol.  27,  Cent  Dig.  i  321. 


6.  Where  land  was  sold  under  an  ezeentkm 
issned  on  a  voidable  judgment  findings  that  a 
purchaser  from  the  .one  who  bought  at  the  ex- 
ecution sale  knew  that  the  judgment  debtor 
claimed  the  land,  and  that  the  judge  who  or- 
dered the  judgment  did  not  inquire  into  the 
terms  of  the  agreement  on  which  the  judgment 
was  ordered,  are  insufficient  to  show  that  he 
had  notice  of  the  facts  which  rendered  the  judg- 
ment voidable. 

7.  In  an  action  brought  by  a  next  friend  for 
a  minor,  an  agreement  was  made  that  judgment 
be  entered  against  the  minor  for  a  som  stated. 
In  the  judgment  entered  the  agreement  was  re- 
cited in  full,  and  it  was  adjudged  that  the  de- 
fendant  "do    have   and    recover   of   and    from 

§laintiS,  F.  H.  .T.,  and  his  next  friend.  J.  H. 
L.,  the  sum"  named  in  the  agreement  The  or- 
der of  sale  under  such  judgment  described  it  e* 
a  judgment  against  F.  H.  J.  alone.  Btld,  th.it 
there  was  no  variance,  the  whole  judgment 
showing  that  a  personal  judgment  a^nst  the 
next  fnend  was  not  intended. 

Appeal  and  error  from  district  court, 
Franklin  county;  J.  M.  Talbot,  Judge. 

Action  by  H.  Foster  Johnson  against  R.  A 
Day  and  others.  From  a  judgment  in  favor 
of  plaintiff,  the  defendant  Day  brings  error, 
and  defendant  W.  H.  C.  Davenport  appeals. 
Beversed. 

R.  B.  Davenpot,  Wllklns,  Ylnaon  &  Moore, 
and  Olass,  Estes  &  King,  for  plaintiff  In  er- 
ror. J.  F.  Jonea,  P.  A.  Turner,  Chas.  S. 
Todd,  and  R.  T.  Wilkinson,  for  defendant  in 
error. 

TBMPLETON,  J.  On  March  28,  1883,  W. 
A.  Pogue  recovered  Judgment  in  the  Justice's 
court  of  Precinct  No.  1  of  Franklin  county 
against  George  Foster  Johnson  for  the  sum  of 
$94.83,  with  12  per  cent  interest  from  that 
date,  and  all  costs,  amounting  to  $2.90.  On 
February  6,  18S4,  execution  was  issued  on 
said  Judgment,  and  on  April  9,  1884,  the  said 
writ  was  levied  on  a  tract  of  land  described 
as  follows:  "440  acres  of  land  belonging  to 
Foster  Johnson,  situated  on  Denton  creek, 
about  2%  miles  west  of  Mt  Vernon,  being  a 
tract  of  land  willed  to  Foster  Johnson  by  bis 
father,  J.  F.  Johnson."  There  was  a  sale 
under  the  levy  on  May  6,  1884;  Davenport 
&  Sou,  a  firm  composed  of  W.  H.  0.  Daven- 
port and  C.  K.  Davenport,  becoming  the  pur- 
chasers on  their  bid  of  $100.  The  sheritTs 
deed  to  Davenport  &  Son  described  240  acres 
of  the  William  Brown  survey  by  metes  and 
bounds  as  being  the  land  sold  nnder  the  writ 
The  execution  was  made  returnable  hi  90 
days.  Instead  of  00  days,  as  required  by  law, 
and  the  sale  took  place  more  than  60  days 
after  the  issuance  of  the  writ.  The  land  In 
controversy  was  the  separate  property  of 
George  Foster  Johnson,  having  been  devised 
to  him  by  his  father.  George  Foster  Johnson, 
together  with  his  wife  and  minor  son,  Harold 
Foster  Jolmson,  resided  for  a  time  on  the 
land  as  their  homestead.  Johnson  and  his 
wife  were  divorced  in  December,  1883,  the 
custody  of  the  said  minor  and  the  use  of  the 
said  land  for  homestead  purposes  being 
awarded  to  the  wife.  It  seems  that  she  at 
oiice  married  again,  and  moved  off  the  prem- 
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Ises.  The  land,  at  the  time  of  the  sale,  was 
'worth  many  times  the  amount  bid  therefor 
by  Davenport  &  Son.  George  Foster  John- 
son died  intestate  In  Jane,  1884,  leaving  his 
said  minor  son  as  his  only  child  and  sole  heir. 
He  owned  no  property  except  said  land.  On 
Decanter  11,  1885,  J.  H.  King,  as  next  friend 
of  Harold  Foster  Johnson,  flled  In  the  dis- 
trict conit  of  Franklin  county  a  petition 
against  Davenport  &  Son  to  set  aside  the  said 
execution  sale,  and  to  cancel  the  said  sheriff's 
deed.  The  facts  above  stated  were  alleged, 
and  It  was  charged  that  the  irregularities 
attending  the  sale  rendered  the  same  void- 
able. If  not  void,  and  that  the  said  deed  con- 
atitnted  a  cloud  on  the  minor's  title,  who.  It 
was  stated,  was  in  actual  possession  of  the 
premises.  It  was  farther  charged  that  Da- 
venport had  cat  and  removed  from  the  land 
timber  of  the  value  of  $1,250,  and  the  plain- 
tiff sought  to  recover  that  sum.  There  was 
a  tender  of  the  amount  paid  by  Davenport 
&  Son  for  the  land,  with  legal  interest,  in 
case  the  court  should  hold  that  there  could 
be  no  recovery  without  such  payment  Har- 
old Foster  Johnson  was  she  years  and  nine 
months  old  at  the  date  of  the  Institution  of 
said  suit,  and  had  no  legal  guardian.  Da- 
venport &  Son  answered,  denying  generally 
the  allegations  of  the  petition,  and  pleading 
specially  that  they  acquired  title  to  the  said 
land  by  virtue  of  the  said  levy  and  the  sale 
thereunder.  They  set  up  no  claim  of  lien 
against  the  land,  but  rested  their  defense  on 
their  claim  of  titie.  On  September  17,  1887, 
the  said  King,  as  next  friend  for  said  mhior, 
entered  into  a  written  agreement  with  Daven- 
port &  Son,  by  the  terms  of  which  Judgment 
was  to  be  entered  in  said  cause  In  favor  of 
the  minor  for  the  recovery  of  the  land  In  con- 
troversy and  In  favor  of  Davenport  &  Son 
for  1209.25,  and  the  same  was  declared  to  be 
a  Uen  on  the  said  land,  and  it  was  provided 
that,  if  said  sum  was  not  paid  to  Davenport 
&  Son  by  the  1st  day  of  July,  1888,  an  order 
of  sale  should  be  issued,  and  the  land  sold 
to  satisfy  such  lien.  The  said  agreement  was 
filed  In  said  cause,  and  on  November  14,  1887, 
at  a  regular  term  of  the  court  in  which  ttie 
suit  was  pending,  the  case  was  called  for 
trial,  and  the  Judge  of  the  conrt,  at  the  In- 
stance of  the  parties,  entwed  on  his  docket 
an  order  which  reads  thus:  "November  14, 
1887.  Judgment  as  per  agreement  flled." 
The  order  appears  to  have  been  entered  with- 
out any  evidence  being  heard  and  upon  the 
naked  statement  of  the  attorneys  engaged  In 
the  cause  that  the  agreement  had  been  made, 
and  that  snch  order  was  desired.  Judgment 
was  entered  In  accordance  with  said  agree- 
ment on  the  minutes  of  the  court,  the  agree- 
ment bdng  Inserted  In  full.  The  Judgment 
did  not  recite  that  the  court  heard  any  evi- 
dence, or  was  Informed  of  the  nature  and 
terms  of  the  agreement,  and  appeared  to  be 
based  solely  on  the  agreement  and  the  order 
of  the  court  directing  Judgment  accordingly. 
The  minutes  of  that  term  of  the  court  were 


signed  by  the  Judge  presiding,  and  recite  that 
the  same  were  read  and  approved  by  the 
court  The  said  minor  not  having  paid  the 
sum  adjudged  against  him,  order  of  sale  was, 
on  July  10,  1888,  Issued  on  said  Judgment, 
and  at  the  sale  thereunder,  which  occurred 
on  the  first  Tuesday  In  August  following,  Da- 
venport &  Son  again  became  the  purchasers 
on  a  bid  made  by  them  of  $225,  and  they  re- 
ceived the  sheriff's  deed,  which  was  promptiy 
recorded.  In  1896,  W.  H.  O.  Davenport  con- 
veyed his  interest  in  the  land  by  warranty 
deed  to  C.  K.  Davenport,  who.  In  1899,  by 
like  conveyance,  sold  and  transferred  the 
land  to  R.  A.  Day  In  consideration  of  $1,250 
cash.  In  March,  1900,  Harold  Foster  John- 
son arrived  at  his  majority,  and  soon  there- 
after instituted  this  suit  against  the  Daven- 
ports and  Day.  He  sought  to  set  aside  the 
sale  made  under  the  execution  issued  out  of 
the  Justice's  court,  and  to  cancel  the  sheriff's 
deed  made  to  the  purchasers  at  the  sale 
thereunder,  and  to  set  aside  the  said  agreed 
Judgment  rendered  in  the  district  court  and 
the  sale  under  such  Judgment  and  to  cancel 
the  sheriff's  deed  made  to  the  purchasers  at 
said  sale.  The  issues  involved  were  submit- 
ted to  a  Jury,  and  upon  their  findings  Judg- 
ment was  rendered  In  favor  of  the  plaintiff. 
The  defendant  W.  H.  C.  Davenport  filed  his 
appeal  bond  in  due  time,  but  the  defendant 
Day  did  not  and  has  brought  his  case  to  this 
court  by  writ  of  error.  The  defendant  O.  K. 
Davenport  has  not  appealed. 

The  Irregularities  attending  the  sale  nnder 
the  Justice's  Judgment  were  certainly  suffi- 
cient to  Justify  the  trial  court  In  setting 
aside  the  sale  and  canceling  the  sheriff's 
deed.  The  land  was  sold  for  a  grossly  In- 
adequate price;  the  defendant  in  the  writ 
was  not  called  on  to  point  ont  property  to  be 
levied  upon;  the  writ  was  made  returnable 
at  a  time  not  permitted  by  law;  and  the 
land  levied  on  and  that  sold  was  so  describ- 
ed as  to  render  It  doubtful.  If  not  hopelessly 
uncertain,  what  land  was  covered  by  the 
levy  and  deed,  and  whether  the  land  levied 
on  was  that  which  was  sold.  The  evidence 
and  the  findings  show  that  the  defendant 
Day  had  such  notice  of  these  Irregularities 
as  wonld  preclude  hbn  from  asserting  the 
claim  of  Innocent  purchaser  based  on  said 
sale  and  deed.  He  knew,  at  the  time  he 
bought,  that  the  sale  had  been  atiacHced,  and 
that  Judgment  had  been  entered  in  favor  of 
the  plaintiff,  H.  Foster  Johnson,  for  the  re- 
covery  of  the  land,  subject  to  a  lien  In  favor 
of  Davenport  &  Son.  His  claim  of  innocent 
purchaser  finds  no  sufficient  support  in  the 
said  sale  and  deed,  and  the  trial  court  did 
not  err  in  so  decreeing.  It  follows,  then, 
that  when  King,  as  next  friend  of  the  minor, 
instituted  the  suit  against  Davenport  &  Son, 
a  good  cause  of  action  existed  In  favor  of  his 
ward.  Under  the  practice  which  has  pre- 
vailed In  this  state  from  an  early  day.  King 
was  Justified  in  laying  the  minor's  case  be- 
fore the  court,  and  when  the  court  recog- 
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nlzed  him  In  tbe  capacity  In  which  he  ap- 
peared, and  permitted  him  to  prosecute  the 
suit,  he  became  a  proper  representatiye  of 
tbe  minor,  and  hla  acts  done  In  that  relation, 
within  the  limits  of  his  authority,  were  bind- 
ing on  Ixls  ward.  Cannon  t.  Hemphill,  7 
Tex.  184;  Railway  Co.  v.  Styron,  66  Tex. 
421,  1  S.  W.  IBl.  The  court  In  which  the 
suit  was  filed  had  Jurisdiction  of  the  parties 
and  of  the  matters  InTolved.  The  action  of 
the  court  in  approving  the  agreement  for 
Judgment  was  presumably  takTen  after  the 
necessary  InTestlgatlon.  The  court  was  not 
required  to  hear  evidence,  and  the  Judgment 
was  not  defective  because  it  failed  to  recite 
that  evidence  was  heard.  The  Judgment 
was,  on  Its  face,  authorized,  and  binding, 
and  conclusive  of  the  rights  of  the  minor. 
We  think,  however,  that,  if  the  Judgment 
was  against  the  interest  of  the  minor,  and 
the  facts  which  made  it  bo  were  not  dis- 
closed to  the  court,  and  the  court  was  there- 
by induced  to  approve  the  agreement  for 
Judgment,  the  minor  would  be  entitled,  as 
between  the  parties  to  the  Judgment,  to  have 
the  same  set  aside.  Schneider  v.  Sellers 
(Tex.  Civ.  App.)  61  S.  W.  541.  In  Cannon 
V.  Hemphill,  supra,  the  court  said:  "It  is 
true  that,  if  the  next  friend  does  not  lay  his 
case  properly  before  the  court,  by  collusion, 
neglect,  or  mistake,  a  new  bill  may  be 
brought  in  behalf  of  the  Infant"  So,  if  the 
facts  established  by  the  appellee  bring  his 
case  within  the  rule  stated,  he  has  shown 
himself  entitled  to  a  decree  sustaining  his 
bill  of  review  against  Davenport  &  Son.  It 
appears  from  the  record  before  us  that  the 
Judgment  in  question  was  entered  without 
any  of  the  facts,  except  those  disclosed  by 
the  agreement  itself,  being  made  known  to 
the  court.  The  agreement  provided  for  Judg- 
ment In  favor  of  Davenport  &  Son  for 
$209.25,  and  for  the  foreclosure  of  a  lien, 
which,  it  was  declared,  existed  against  the 
land  in  controversy  to  secure  said  debt.  As 
a  matter  of  fact,  the  pleadings  of  Davenport 
&  Son  set  up  no  claim  of  debt  or  lien.  The 
only  theory  on  which  such  claim  could  have 
been  based  was  that  Davenport  &  Son  were 
entitled  to  have  repaid  to  them  tbe  amount 
of  their  bid  at  the  execution  sale,  with  legal 
interest,  before  the  minor  could  have  Judg- 
ment for  the  recovery  of  the  land.  As  the 
sale  appears  to  have  been  void,  and  as  Da- 
venport &  Son  never  obtained  possession 
under  their  purchase,  it  would  seem  that 
there  was  no  legal  foundation  for  any  such 
claim.  But,  even  If  the  minor  was  bound  to 
reimburse  tiiem  for  the  sum  paid  on  their 
bid,  and  the  same  constituted  a  lien  on  the 
said  lands,  still  the  agreement  was  unjust 
to  the  minor,  since  it  charged  him  with  an 
obligation  to  pay  an  amount  considerably  in 
excess  of  such  sum.  The  minor  had  no 
means  of  paying  the  stun  adjudged  against 
him,  and  no  prospect  of  obtaining  the  means 
of  doing  so  before  the  day  of  sale,  and  the 
obvious  and  iuevitable  effect  of  the  Judgment 


was  to  expose  his  land  to  sacrifice.  The  land 
was  worth  several  times  the  amount  of  the 
lien  fixed  upon  It  by  the  Judgment,  but  the 
lien  was  foreclosed  against  -the  entire  tract, 
and  no  provision  made  for  securing  means  to 
satisfy  tbe  lien.  The  agreement  was  mani- 
festly improvident,  and  did  not  secure  to  tbe 
tufant  his  legal  rights.  We  are  of  opinion, 
therefore,  that  the  trial  court  did  not  err  in 
holding  liiat,  as  between  the  parties  to  the 
said  Judgment,  the  minor  plaintiff  therein 
was  entitled  to  hav.e  the  same  set  aside. 

As  the  Judgment  was  not  void,  but  mere- 
ly voidable,  the  plaintiff  In  error,  Day,  must 
be  held  to  be  an  Innocent  purchaser,  unless 
at  the  time  he  bought  he  had  notice  of  the 
facts  which  rendered  the  Judgment  voidable. 
The  Jury  found,  in  response  to  a  special  is- 
sue submitted  by  the  court,  that  Day  bad 
notice  of  the  claim  of  Johnson  to  the  land, 
and  of  the  fact  that  the  Judge  presiding 
when  the  Judgment  was  entered  did  not  in- 
quire into  the  terms  of  the  agreement.  We 
are  of  opinion  that  notice  of  such  facta  did 
not,  as  a  matter  of  law,  amount  to  notice 
of  tbe  groimds  upon  which  Johnson  was  en- 
titled to  have  the  Judgment  set  aside.  It 
may  have  been  sufficient  to  require  further 
inquiry  on  his  part  as  to  the  existence  of 
such  grounds;  but  If  such  Inquiry,  if  pur- 
sued with  proper  diligence,  would  not  bare 
led  to  a  knowledge  of  tbe  essential  facts,  it 
would  not  constitute  the  necessary  notice. 
Day  was  Justified  in  relying  on  tbe  conclu- 
sive effect  of  the  Judgment,  in  the  absence  of 
notice  of  tbe  very  facts  which  made  It  vcrfd- 
able.  Because  tbe  findings  of  the  Jury  were 
not  sufficient  to  show  that  he  bad  such  no- 
tice, the  Judgment  against  him  was  not  war- 
ranted. 

The  Judgment  sought  to  be  set  aside  pro- 
vided that  "defendants,  Davenport  &  Son, 
do  have  and  recover  of  and  from  plaintiff, 
Foster  H.  Johnson,  and  his  next  friend,  John 
H.  King,  the  sum  of  two  hundred  and  nine 
dollars  and  twenty-five  cents,"  while  the  or- 
der of  sale  described  tbe  Judgment  as  being 
against  Johnson  alone.  The  trial  court  as- 
sumed that  there  was  a  variance  between  the 
order  of  sale  and  the  Judgment,  and  that  the 
same  constituted  an  irregularity,  and  sub- 
mitted to  the  Jury  the  issue  whether  such 
irregularity  was  calculated  to  affect  tbe  price 
tbe  land  brought  at  the  sale.  Tbe  question 
was  answered  in  tbe  affirmative,  as  was  the 
further  question  whether  Day  had  notice  of 
the  fact  We  are  of  opinion  that  tbe  trial 
court  did  not  properly  construe  tbe  Judgment 
The  agreement  for  Judgment  was  inserted  in 
full  in  the  Judgment,  and  shows  conclusive- 
ly that  King  was  suing  as  next  friend,  and 
that  no  personal  Judgment  against  Utm  was 
contemplated.  The. Judgment  considered  as 
a  whole,  shows  that  it  was  intended  only  to 
bind  the  minor  and  bis  property,  and  that 
King  was  made  a  party  to  the  Judgment 
solely  In  his  representative  capacity.  The 
variance  between  the  Judgment  and  the  order 
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of  Bale  constituted  no  such  Irregnlarlty  as 
would,  trhen  coupled  with  the  Inadequate 
selling  price,  be  sufiBclent  grounds  for  set- 
ting aside  the  sale. 

The  judgment  la  reversed,  and  the  cause 
remanded. 


MISSOURI,  K.  ft  T.   RT.  00.  OF  TEXAS 
▼.  SHBRRILL.* 

(Court  of  CHtU  Appeals  of  Texas.     Jan.  81, 
1908.) 

CARRIERS— INJURY  TO  PA8SBN0BR  ALIOHT- 
INQ— IN8TROCTION. 

1.  A  cbarfce,  in  an  action  for  injmr  to  a  pas- 
spDKer  while  allKbting  from  a  car,  to  find  for 
pliiiutiS  it  defendant  was  guiltjr  of  negligence  in 
failing  (if  it  did)  to  proTide  a  stool  or  some  oth- 
er moans  to  enable  plaintiff  to  alight  in  safety, 
and  if  the  inr7  further  find  that  such  negligence 
of  defendant  (if  it  was  negligent  in  any  of 
these  respects;  was  the  proximate  cause  ot 
plaintiff's  injury,  is  not  on  the  weight  of  evi- 
dence, as  assuming  that  failure  to  provide  a 
stuol  would  constitute  negligence. 

2.  Whether  failure  of  a  carrier  to  provide  a 
stool  for  passengers  in  getting  on  and  off 
trains  is  negligence  is  a  question  for  the  }ury. 

Appeal  from  district  court,  Rocliwall  coun- 
ty;   J.   E.   DiUard,  Judge. 

Action  by  Mary  E.  Sberrlll  against  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny of  Texas.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

T.  S.  Miller  and  W.  C.  Jones,  for  appel- 
lant.   W.  H.  Allen,  for  appellee. 

TEMPLETON,  J.  This  suit  was  brought 
by  Mrs.  Mary  B.  Sberrlll  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  to  recover  damages  on  account  of 
personal  Injuries  received  while  in  the  act 
of  n  lighting  from  one  of  the  company's  pas- 
senger trains.  On  a  jury  trial  she  obtained 
Judgment  for  $5,(X)0,  and  this  appeal  is  pros^ 
ei>uted  from  such  judgment 

It  was  shown  on  the  trial  that  appellee 
was  a  passenger  on  one  of  appellant's  trains, 
en  route  from  Dallas  to  Royce;  that  the 
train  reached  Royce  in  the  nighttime;  that 
there  was  no  depot  building  at  Royce,  and 
BO  landing  place  provided  for  passengers, 
the  depot  building  having  been  theretofore 
destroyed  by  fire;  that,  when  the  train  stop- 
ped at  the  station,  appellee  went  out  of  the 
car  In  which  she  was  riding,  and  down  the 
steps  of  the  car;  that,  with  the  assistance 
of  one'  of  the  trainmen,  she  attempted  to 
alight,  and  fell  and  was  injured;  that  it  was 
about  22  inches  from  the  bottom  step  of  the 
car  to  the  ground;  that  no  stool  was  pro- 
vided for  passengers  to  step  off  upon;  that 
there  were  no  lights  about  the  landing  piace, 
except  the  lantern  of  the  trainman,  which 
Imperfectly  lighted  up  the  premises. 

Complaint  is  made  of  a  clause  in  the 
charge  of  the  court  which  reads  thus:  "And 
it  Is  tbe  farther  duty  of  the  railway  com- 

*RehearlDg  denied  February  28,  1903,  and  writ  ot 
error  denied  by  supreme  court. 


pany  to  provide  a  stool  or  some  other  means 
to  enable  a  passenger  to  step  from  tbe  lower 
step  of  its  car  to  the  ground,  when  it  is  nec- 
essary for  them  to  do  so  for  the  safety  of 
the  passenger."  Complaint  is  also  made  of 
the  paragraph  of  the  charge  wherein  the 
rule  just  stated  is  applied  to  the  facts,  and 
the  jury  instructed  that  "if  tbe  defendant 
company  was  guilty  of  negligence  In  failing 
(If  it  did)  to  provide  a  stool  or  some  other 
means  to  enable  plaintiff  to  alight  In  safety 
from  its  car,  and  if  they  further  find  and  be- 
lieve that  such  negligence  on  the  part  of  the 
defendant  company  (if  It  was  negligent  In 
any  of  these  respects)  was  the  proximate 
cause  of  plaintiff's  injuries  (If  she  was  in- 
jured), •  •  •  then  It  would  be  the  duty 
of  the  jury  to  find  for  the  plaintiff."  It  Is 
urged  against  these  charges  that  the  same 
are  upon  the  weight  of  the  evidence,  In  that 
it  is  assumed  therein  that  the  failure  to  pro- 
vide a  stool  would  constitute  negligence. 
The  language  of  the  charges  confutes  the 
criticism.  By  the  preliminary  charge  It  is 
made  the  duty  of  the  company  to  provide  a 
stool  or  some  other  means  of  assisting  the 
descent  of  passengers  only  when  It  is  neces- 
sary to  do  BO  in  order  to  secure  the  safety 
of  tbe  passengers.  In  the  charge  applying 
the  law  to  the  facts,  the  question  as  to 
whether  the  failure  to  provide  such  means 
amounted  to  negligence  on  the  occasion  of 
the  accident  was  pointedly  left  to  the  deci- 
sion of  the  Jury.  It  is  further  objected  that 
the  charge  lays  too  much  stress  upon  the 
Issue,  and  presents  the  same  so  prominently 
as  to  Indicate  an  opinion  of  tbe  court  there- 
on adverse  to  appellant  Save  In  tbe  con- 
nection above  set  out,  we  find  in  tbe  charge 
only  one  reference  to  the  issue,  and  that  in 
the  paragraph  wherein  the  defendant's  side 
of  the  question  was  submitted  to  the  Jury. 
Tbe  matter  does  not  appear  to  have  been 
mentioned  In  the  charge  more  frequently 
than  necessary,  and  certainly  was  not  pre- 
sented in  such  manner  as  was  calculated  to 
unduly  Impress  tbe  jury  with  the  Importance 
of  the  issue. 

Appellant  complains  of  the  action  of  tbe 
court  in  refusing  to  give  a  special  charge 
which  reads  as  follows:  "It  is  not  negli- 
gence in  Itself  for  a  railway  company  to  fall 
to  provide  a  stool  for  passengers  to  get  on 
and  off  its  trains."  It  is  too  clear  for  con- 
troversy that  the  question  is  one  of  fact, 
which  must  be  left  to  tbe  determination  of 
tbe  Jury.  The  requested  charge  was  an  in- 
vasion of  the  province  of  the  Jury,  and  was 
properly  refused. 

It  is  insisted  that  the  verdict  is  not  sus- 
tained by  the  evidence,  and  that  It  is  ex- 
cessive in  amount  That  the  plaintiff  was 
injured  as  alleged  is  abundantly  established 
by  affirmative  testimony.  That  her  injuries 
were  of  a  serious  and  permanent  character 
is  shown  by  direct  and  positive  evidence. 
If  the  witnesses  for  the  plaintiff  are  worthy 
Of  belief,  her  case  has  been  fully  made  out. 
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The  question  of  their  credibility  has  been 
settled  by  tbe  jury,  and  the  finding  against 
defendant  Is  conclusive. 
Tbe  Judgment  Is  affirmed. 


ST.  LOUIS  &  S.  F.  RY,  CO.  t.  TERRELL. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  7, 

1903.) 

CARRISBS— LIABIUTT  AS  TO  BAOOAQB. 
1.  Where  a  passenger's  trunk  is  placed  on 
the  platform  on  the  arrival  of  the  train  at  9 
a.  m.,  and,  not  being  called  for,  is  placed  in  the 
baggage  room,  whence  it  is  stolen  during  the 
night— he  not  calling  for  it  till  late  the  next 
day — the  carrier's  liability  is  not  that  of  a  car- 
rier, but  only  of  a  warehouseman. 

Appeal  from  Lamar  county  court;  Wm. 
Hodges,  Judge. 

Action  by  Jeff  Terrell  against  tbe  St  Louis 
&  San  Francisco  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

H.  D.  McDonald,  Edgar  Wrlgbt,  and  L.  F. 
Parker,  for  appellant  Moore,  Park  & 
Birmingham,  for  appellee. 

BOOKHOUT,  J.  This  Is  a  suit  for  f  182.- 
60  for  the  loss  of  a  trunk  and  its  contents, 
delivered  to  defendant  on  the  29th  day  of 
September,  1901,  for  transportation  from 
Arthur  City,  Tex.,  to  Paris,  Tex.  The  suit 
originated  In  the  Justice  court  It  was  ap- 
pealed to  the  county  court  and  therein  tried 
before  a  Jury  on  the  11th  day  of  March, 
1902;  a  verdict  being  rendered  in  favor  of 
tbe  plaintiff  for  $182.60.  Motion  for  new 
trial  was  overruled,  notice  of  appeal  given, 
errors  assigned,  and  appeal  perfected  in  due 
time. 

Plaintiff  and  wife  were  changing  their 
place  of  residence  from  Arthur  City  to  Paris 
—a  distance  of  18  miles.  Plaintiff  told  the 
agent  of  appellant  at  Arthur  City  that  be  was 
going  to  Paris,  and  would  have  two  trunks 
to  go  along;  that  he  had  not  made  arrange- 
ments for  accommodations  at  Paris,  and  did 
not  want  his  trunks  to  reach  Paris  until 
Monday,  September  30th,  and  asked  him  if 
he  could  hold  the  trunks,  and  send  them  to 
Paris  on  Monday,  and  that  himself  and  wife 
would  go  to  Paris  Sunday,  tbe  29th  of  Sep- 
tember. The  agent  agreed  to  the  request 
Plaintiff  and  wife  purchased  tickets,  and  re- 
ceived checks  for  the  two  trunks.  Plaintiff 
and  wife  reached  Paris  on  the  29th,  went  to 
relatives,  and  finally  secured  rooms  at  the 
Buckner  House.  The  trunks  reached  Paris 
about  9  o'clock  a.  m.  Monday,  September 
30th.  They  were  unloaded  on  defendant's 
platform,  ready  for  delivery.  Not  being  call- 
ed for,  they  were  placed  in  defendant's  bag- 
gage room.  On  the  following  day,  October 
1st  about  6  o'clock  p.  m.,  the  agent  of  the 
plaintiff  presented  tbe  checks  and  demanded 
the  trunks.    One  was  found  and  delivered, 

%  1.  See  Carrlen,  vol.  9,  Ceot.  Dig.  ]{  U42,  1643. 


but  the  other  could  not  be  found.  There  Is' 
some  evidence  tending  to  show  that  the  bag- 
gage room  was  burglarized  the  previous 
night  and  the  trunk  stolen.  It  was  to  re- 
cover the  value  of  the  lost  trunk  and  its  con- 
tents that  this  suit  was  instituted. 

One  of  the  contentions  of  appellant  com- 
pany on  the  trial  was  that  It  performed  its 
contract  of  carriage,  by  transporting  the 
trunks  to  their  destination,  and  there  pla- 
cing the  same  on  its  platform,  ready  for 
delivery,  and.  if  liable  at  all,  it  was  as  ware- 
houseman, and  not  as  a  public  carrier.  It 
sought  to  have  this  contention  passed  upon 
by  the  Jury,  by  asking  a  special  charge 
reading  as  follows:  "If  you  believe  from 
the  evidence  that  plalntifTs  trunk  and  its 
contents  reached  Paris,  its  destination,  and 
that  said  trunk  and  its  contents  was  on  de- 
fendant's platform  at  Paris,  and  ready  for 
delivery,  after  the  arrival  of  defendant's 
train,  you  are  instructed  that  it  was  plain- 
tiff's duty  to  obtain  possession  of  said  trunk 
and  contents  within  a  reasonable  time  after 
its  arrival,  and  that  a  reasonable  time  in 
which  to  obtain  possession  of  said  trunk  and 
contents  was  immediately  after  the  arrival 
of  defendant's  train,  and  while  said  trunk 
was  on  defendant's  platform  and  ready  for 
delivery;  and  if  you  find  from  the  evidence 
that  plaintiff  failed  to  demand  possession  of 
said  trunk  and  contents  within  a  reasonable 
time,  as  it  is  above  defined,  and  tliat  said 
trunk  and  contents  was  stored  in  an  ordi- 
narily safe  department  or  room  of  defendant 
and  that  defendant  exercised  such  care  of 
said  trunk  as  an  ordinarily  prudent  person 
would  have  exercised  under  similar  circum- 
stances, then  you  are  Instructed  that  defend- 
ant would  not  be  liable  to  plaintiff  for  the 
loss,  destruction,  or  failure  to  deliver  said 
trunk  and  its  contents  to  plaintiff."  This 
charge  was  refused  by  the  court  The  rule 
approved  by  the  Supreme  Court  in  reference 
to  the  baggage  of  a  passenger  is  thus  stated: 
"It  is  the  duty  of  a  railway  company,  in 
regard  to  tbe  baggage  of  a  passenger  which 
has  reached  its  destination,  to  have  the  bag- 
gage ready  for  delivery  upon  the  platform 
at  the  usual  place  of  delivery  until  the  own- 
er, in  the  exercise  of  due  diligence,  can  call- 
for  and  receive  it;  and  it  is  the  owner's  duty 
to  call  for  and  remove  it  within  a  reasonable 
time.  If  he  does  not  so  call  for  and  receive 
it  It  is  tbe  company's  duty  to  put  it  into 
their  baggage  room  and  keep  it  for  him,  be- 
ing liable  only  as  warehousemen;  and  the 
reasonable  time  within  which  tbe  owner 
must  call  for  it  is  directly  upon  its  arrival, 
making  reasonable  allowance  for  delay  caus- 
ed by  crowded  state  of  depot  at  the  time; 
and  the  lateness  of  the  hour  makes  no  dif- 
ference. If  the  baggage  be  put  upon  the  plat- 
form." Railway  Co.  v.  Smith,  81  Tex.  485. 
17  S.  W.  133.  The  requested  charge,  tested 
by  the  above  rule,  announced  a  correct  prin- 
ciple of  law,  and  was  applicable  to  the  case 
as  made,-  and  its  refusal  was  error.    The 
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tmnk  was  transported  by  defendant  compa- 
ny to  its  destination,,  and  placed  upon  Its 
platform  for  delivery,  82  hours  before  plaln- 
tur  sent  for  It  There  is  no  contention  that 
plaintiff  was  delayed  in  receiving  the  trunk 
by  the  crowded  condition  of  defendant's 
d^pot.  No  satisfactory  excuse  is  given  by 
plaintiff  for  his  delay  in  sending  for  the 
trunk.  Under  the  undisputed  facts,  the  com- 
pany was  not  liable  to  the  plaintiff  on  its 
contract  of  carriage,  and  the  court  should 
only  have  submitted  the  liability  of  the  com- 
pany as  warehouseman.  Under  this  hold- 
ing, the  other  questions  presented  by  appel- 
lant become  immaterial  in  this  case.  If  the 
company  Is  liable  as  warehouseman,  it  does 
not  matter  whether  or  not  the  contents  of 
the  trunk  came  within  the  meaning  of  "bag- 
gage." 

For  the  error  Indicated,  the  Judgment  will 
be  reversed  and  the  cause  remanded. 


.STNA  INS.  00.  V.  BASTMAN.* 

(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  7, 
1908.) 

APPBAIi^TBRDICT-CONFLICTINO    BVIDBNCB- 
POWBR  OF  APPBUjATS  COURT- 
ACTION  ON   POLICY. 

1.  An  appellate  court  has  the  power  to  set 
aside  a  verdict,  even  though  there  is  evidence 
in  its  support,  where  it  is  of  each  a  character 
as  to  convince  it  that  injustice  has  been  done. 

2.  In  au  action  on  a  fire  policy,  providing 
against  additional  insurance,  plaintiff  testified 
that  after  he  procured  the  additional  insur- 
ance he  notified  defendant's  agent.  On  a  for- 
mer trial  he  bad  testified  that  he  had  had  no 
conversatiou  with  the  agent  after  obtaining  the 
additional  insurance  and  before  the  fire,  and 
liis  explanation  of  the  contradictory  statements 
was  onsatisfactoiT.  He  had  admitted  to  a 
third  party  after  the  fire  that  he  had  not  noti- 
fied the  agent  The  agent  denied  having  re- 
ceived notice.  No  indorsement  of  the  addi- 
tional insurance  appeared  on  the  policy  as  re- 
quired. Held,  that  a  verdict  for  plaintiff  wonld 
be  set  aside. 

Appeal  from  district  court,  Hunt  county; 
H.  G.  Connor,  Judge. 

Action  by  H.  P.  Eastman  against  the  ^tna 
Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

F.  M.  Etheridge,  for  appellant  Looney  ft 
Clark,  for  appellee. 


RAINET,  O.  J.  This  is  a  suit  to  recover 
on  a  fire  Insinance  i>olicy  for  loss  by  fire. 
Jndgment  was  rendered  for  plaintiff,  and  de- 
fendant appealed. 

The  iralicy  provided  against  additional  In- 
surance, and  this  provision  was  violated  by 
plaintiff.  This  violation  is  sought  to  be 
avoided  by  plaintiff  on  the  ground  that  be 
notifled  one  Magrlll,  defendant's  agent  at  the 
time,  tbat  he  bad  procured  sncb  additional 

•Bahearinc  dmltS  Fsbntary  11,  IMM. 


Insurance,  and  Magrlll  assented  thereto.  The 
sole  Issue  presented  on  this  appeal  Is  wheth- 
er or  not  such  notification  was  given,  appel- 
lant contending  that  the  evidence  is  Insufil- 
cient  to  support  the  verdict  and  Jndgment 
The  appellate  courts  of  this  state  are  re- 
luctant to  disturb  a  verdict  where  there  is 
any  evidence  to  support  It,  but  they  have  the 
power  and  it  is  their  duty  to  do  so  where 
the  evidence  is  of  such  a  character  as  to 
convince  them  that  an  injustice  has  been 
done.  This  is  a  case  wherein  we  feel  Justi- 
fied in  exercising  that  power.  The  great  pre- 
ponderance of  the  evidence  Is  against  the 
contention  of  plaintiff  that  he  notifled  Magrlll 
that  he  had  procured  additional  insurance  on 
the  property  burned.  Plaintiff,  it  is  true, 
testified  that  he  notifled  Magrlll  of  takin;; 
out  additional  insurance  after  and  on  the 
day  it  was  procured  from  one  Henderson,  the 
agent  of  another  company.  But  on  a  former 
trial  he  testified  that  he  had  no  conversatiou 
with  Magrill  after  procuring  said  additional 
insurance  and  before  the  fire.  He  attempted 
on  the  last  trial  to  explain  this  statement, 
but,  to  our  minds,  the  explanation  is  far 
from  satisfactory.  He  also,  In  effect  stated 
to  Henderson  Just  after  the  fire  that  he  had 
not  notifled  Magrlll  of  procuring  said  addi- 
tional insurance,  and  this  he  does  not  deny, 
but  virtually  admits  same.  Magrlll  denies 
emphatically  that  plaintiff  had  notifled  him. 
The  policy  sued  on  required  an  Indorsement 
thereon  if  additional  insurance  was  taken 
out.  There  was  no  such  Indorsement  on  the 
policy.  This  requirement  can  be  waived, 
but  the  fact  that  there  was  no  such  indorse- 
ment is  a  circumstance  of  some  consideration. 
There  were  other  slight  circumstances  tend- 
ing to  depreciate  plaintiff's  testimony,  but 
we  deem  it  unnecessary  to  enter  further  Into 
details.  Plaintiff  depends  solely  upon  his 
own  testimony  as  a  basis  for  recovery.  He 
Is  not  corroborated  by  a  single  witness  or  a 
single  circumstance.  His  statements  are 
contradictory,  which,  taken  with  all  the  facts 
and  circumstances  of  this  case,  renders  his 
testimony  too  unreliable  to  form  a  sufficient 
basis  for  a  verdict  The  language  of  Jndge 
Collard  in  Easton  v.  Dudley,  78  Tex.  236,  14 
S.  W.  683,  is  applicable  here,  viz.:  "The 
evidence  is  no  guide  to  the  truth.  Had  the 
contradictory  statements  been  made  by  two 
witnesses,  one  contradicting  the  other,  the 
rule  that  there  exists  evidence  to  support  the 
finding  of  the  court  would  apply;  but  these 
statements  are  made  by  the  same  witness, 
which  makes  his  testimony  at  least  of  little 
value— not  enough  to  Justify  a  reliable  con- 
clusion." By.  Co.  ▼.  Somers,  78  Tex.  441,  14 
S.  W.  779;  Cherry  ▼.  Butler  (Tex.  App.)  17 
8.  W.  1090. 

The  trial  court  erred  in  not  granting  a  new 
trial,  and  the  Judgment,  for  the  reasons  stat- 
ed, is  reversed,  and  the  cause  remanded. 
Beversed  and  remanded. 
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OWEN  T.  KTHN,  LOEB  ft  C0.» 

(Court  of  Civil  Appeals  of  Texas.    Jan.  28, 

1903.) 

BROKERS  —  ACTION  FOR  COMMISSIONS  —  FAH.- 
URB  TO  COMPLETE  SALE— PARTNERSHIP- 
DEFAULT  JUDOMENT  — RBPUSAIi  — TIME  TO 
PLEAD. 

1.  Where  notice  was  serred  on  a  nonresi- 
dent, and,  on  tlie  convening  of  court  plaintiff 
witlidrew  proof  of  service  because  not  made 
before  a  proper  officer,  and  some  time  there- 
after filed  an  amended  affidavit,  it  was  not  er- 
ror to  refuse  to  enter  judgment  by  default  for 
failure  to  answer  four  days  after  the  filing  of 
the  amended  nroof  of  service,  and  allow  such 
defendant  until  the  next  term  to  answer. 

2.  Plaintiff  cannot  complain  that  be  was  de- 
nied judgment  by  default,  when  the  trial,  sub- 
sequently had,  demonstrated  that  he  was  not 
entitled  to  recover. 

3.  Kev.  St.  art.  1224,  provides  that  service 
00  one  partner  shall  authorize  judgment  against 
the  firm  and  the  partner  served ;  and  article 
1346  declares  that  where  the  citation  has  been 
served  on  some,  but  not  on  all,  of  the  part- 
ners, judgment  may  be  rendered  against  the 
firm  and  the  partners  actually  served.  Held 
that,  where  all  the  individnal  members  of  the 
firm  answered,  no  judgment  could  be  rendered 
against  the  firm  by  defanit,  though  the  answers 
did  not  specifically  appear  to  be  for  the  firm's 
benefit. 

4.  Where  a  broker  was  only  entitled  to  com- 
missions in  the  event  a  sale  of  the  land  was 
actually  consummated,  and  failure  to  consum- 
mate the  sale  was  not  due  to  the  fault  of  his 
principals,  he  could  not  recover  commissions. 

Appeal  from  district  court,  McLennan 
cotmty;  Marshall  Surra tt.  Judge. 

Action  by  B.  D.  Owen  against  Kuhn,  Loeb 
St  Co.  From  a  judgment  In  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Eugene  WllllamB,  for  appellant  Leo.  N. 
Levi  and  Clark  &  Bolinger,  for  appellees. 

STREBTMAN,  J.  Appellant  brought  this 
suit  for  commissions  alleged  to  be  due  him 
on  the  sale  for  appellees  of  246,000  acres  of 
land  in  Pecos  county,  Tex.  Tbe  trial  was 
before  the  court  without  a  Jinry.  Judgment 
was  for  defendants.  There  are  no  findings 
of  fact  in  the  record,  and  we  do  not  deem  It 
necessary  to  make  specific  findings.  Tbe 
evidence  being  almost  entirely  documentarj-, 
and  there  being  no  conflict  in  the  testimony, 
we  simply  refer  to  the  entire  statement  of 
facts  in  the  record,  and  shall  only  specific- 
ally refer  to  so  much  of  the  record  as  may  be 
necessary  to  explain  our  views  of  the  case. 

Plaintiff  sued  two  partnerships,  described 
as  the  old  and  the  new  firms  of  Kuhn,  I.ioeb 
&  Co.,  and  also  the  individual  members  of 
said  firm.  All  the  defendants  were  nonresi- 
dents of  tbe  state,  and  an  original  attach- 
ment was  sued  out  and  levied  upon  lands  of 
tbe  defendants  in  Texas.  One  of  the  defend- 
ants was  Solomon  Loeb.  On  September  26, 
1901,  a  notice  was  served  upon  him  as  pro- 
vided for  nonresident  defendants,  but  the 
affidavit  required  to  show  service  was  not 
made  before  a  proper  officer.    Court  met  on 

•Rehearing  denied  March  4,  IMS,  and  writ  of  er- 
ror denied  by  lupreme  court. 
T  4.  See  Broken,  vol.  8,  Cent.  Dig.  U  81,  94. 


October  7,  1901,  and  about  that  time  plain- 
tiff withdrew  tbe  notice,  and  bad  the  affida- 
vit made  before  an  officer  named  In  tbe  stat- 
ute, and  tbe  notice  thus  amended  was  re- 
turned and  ffied  In  court  December  9,  1901. 
December  13,  1901,  this  defendant  having 
failed  to  answer,  plaintiff  asked  for  Judgment 
by  default;  but  the  court  refused  to  render 
such  Judgment  and  allowed  said  defendant 
until  tbe  next  term  to  answer.  And  at  the 
next  term  said  defendant  did  answer,  and, 
upon  a  trial  afterwards  on  the  merits,  plain- 
tiff failed  to  recover  Judgment 

We  think  there  was  no  error,  under  tbe 
circumstances.  In  refusing  to  render  judg- 
ment by  default  and,  further.  If  there  had 
been  error,  that  plaintiff  ought  not  to  be 
beard  to  complain  that  he  was  denied  a  Judg- 
ment by  default  when  the  subsequent  trial 
demonstrated  that  he  was  not  entitled  to  re- 
cover. . 

Service  was  also  bad  upon  certain  defend- 
ants who  were  members  of  the  old  and  new 
firms  of  Kuhn,  lA>eb  &  Co.,  and  each  of  the 
defendants  who  were  served  filed  answers  in 
tbe  case,  but  they  did  not  specifically  answer 
for  the  firms.  Plaintiff  tbereupon  requested 
the  court  to  render  Judgment  by  default 
against  the  firms,  and  tbe  refusal  of  tbe 
court  to  award  such  Judgment  Is  assigned  as 
error.  Our  Revised  Statutes  contain  tbe  fol- 
lowing provisions: 

"Art  1224.  In  suits  against  partners,  the 
citation  may  be  served  ui>on  one  of  the  firm, 
and  such  service  shall  be  sufficient  to  au- 
thorize a  judgment  against  tbe  firm  and 
against  the  partner  actually  served." 

"Art  134&  Where  the  suit  is  against  sev- 
eral partners  Jointly  indebted  upon  contract 
and  tbe  citation  has  been  served  upon  some 
of  such  partners  but  not  upon  all,  Judgment 
may  be  rendered  therein  against  such  part- 
nership and  against  tbe  partners  actually 
served,  but  no  personal  Judgment  or  execu- 
tion shall  be  awarded  against  those  not 
served." 

Construing  these  provisions.  Judge  Brown, 
in  Frank  v.  Tntum,  87  Tex.  206,  25  S.  W.  409, 
says:  "Partnerships  are  not  thereby  Invest- 
ed with  any  of  the  characteristics  of  corpora- 
tions; nor  are  tbey  expressly  or  impliedly 
authorized  to  sue  or  be  sued  In  tfaelr  firm 
names.  Independently  of  their  members."  It 
would  seem  to  follow  inevitably  from  this 
proposition  that  where  tbe  individual  mem- 
.bers  who  have  been  served  all  answer,  there 
could  be  no  Judgment  by  default  against  tbe 
firm.  For  this  reason,  and  the  further  rea- 
son that  tbe  trial  developed  the  fact  that  the 
plaintiff  was  not  entitled  to  recover  on  tbe 
merits,  we  hold  that  no  error  is  shown  by 
this  assignment 

We  do  not  deem  it  necessary  to  discu.sa 
separately  tbe  remaining  assignments  of  er- 
ror. They  all  relate  to  the  sufficiency  of  the 
evidence  to  sustain  tbe  Judgment  From  a 
careful  consideration  of  the  evidence,  we 
conclude  that  tbe  plaintiff  waa  only  tb  be 
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entitled  to  his  comndsslons  In  the  event  tbat 
the  sale  of  the  land  was  actually  consummat- 
ed, and  tbat  tbe  facts  authorize  the  concia- 
slon  that  the  failure  to  consummate  the  sale 
was  not  due  to  the  fault  of  appellees. 
The  Judgment  Is  therefore  acarmed. 


SHUTS  &  lilMONT  T.  McVITIB  et  al* 

(Court  of  Ciyil  Appeals  of  Texas.    Feb.  7. 
1903.) 

MASTER  AhfD  SERVANT— DISCHARGE  OP  SERV- 
ANT—RIGHTFUL DISCHARGE— RECOVBRY  BT 
SERVANT  —  VALUE  OF  SBaiVICES  —  ACTUAL 
VALUE  TO  EMPLOYER. 

1.  An  agent  for  foreign  cotton  dealers  failed 
to  write  to  certain  parties  soliciting  business, 
as  requested  by  tbe  dealers,  failed  to  remit  to 
tbcm  money  in  a  bank  to  their  credit,  and  drew 
a  rheck  on  tbe  bank  for  the  amount  of  his  sal- 
ary for  the  remainder  of  his  term  of  employ- 
ment. His  excuse  for  not  writing  the  letters 
was  that  it  was  not  probable  they  would  have 
been  of  any  aTail,  and  his  reason  for  not  re- 
mitting was  that  the  money  was  needed  hi 
protect  a  purchase  of  cotton,  while  as  a  fact 
plaintiff's  bank  would  have  paid  for  the  cot- 
ton on  a  draft  with  bill  of  lading  attached. 
Held,  that  the  cotton  dealers  were  warranted 
in  discharging  him. 

2.  One  employed  by  cotton  dealers  to  con- 
duct a  brancn  office,  and  who  bad  an  interest 
in  the  profits,  but  contributed  nothing  to  the 
capital  of  the  concern,  and  bore  no  share  of 
losses,  was  not  a  partner. 

3.  Where  a  servant  employed  for  a  certain 
compensation  for  a  certain  term  is  rightfully 
discharged,  hi  is  entitled  to  recover  the  ditTcr- 
ence  between  the  value  of  his  services  ani 
any  sums  paid  him,  not  exceeding  the  salary 
contracted  to  be  paid,  less  damages  occasioned 
by  his  breach  of  the  contract. 

4.  The  true  measure  of  compensation  due  the 
servant  is  the  value  of  his  services  required 
of  him  and  performed  according  to  the  con- 
tract, and  the  fact  that  his  services  have  not 
been  profitable  to  the  employer  has  no  bearing 
in   determining  the  compensation. 

5.  Where  an  agent  was  employed  by  cotton 
dealers  for  the  cotton  season,  and  before  the 
close  of  the  season  he  was  rightfully  dischar- 
ged, thj  measure  of  compensation  to  which 
he  was  entitled  was  not  his  full  salary,  though 
no  considerable  work  remained  to  be  done  by 
him  after  the  time  of  his  discharge. 

6.  Where  a  servant  who  has  been  discharged 
sues  for  compensation  due  him,  and  the  mas- 
ter puts  in  a  plea  In  reconvention  for  dam- 
ages, it  is  not  error  to  refuse  to  submit  issues 
raised  by  such  plea,  where  the  evidence  fur- 
nishes no  basis  for  measuring  and  computing 
such   damages. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Kice  Maxey,  Judge. 

Action  by  James  A.  McVltte  and  others 
against  Shnte  &  Llmont  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

A.  L.  Beaty,  for  appellants.  Galloway  & 
Templeton,  for  appellees. 

TEMPLETON,  J.  Shute  &  Llmont,  <Mt 
Liverpool,  England,  are  dealers  in  cotton. 
They  had  an  office  In  Sherman,  Tex.,  and  in 
the  tiummer  of  1900  employed  Ja&  A.  Mc- 

*RebearlDg  dsnM  February  28,  U03. 
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Yltle  as  their  agent  to  take  charge  of  said 
office.  He  was  to  receive  a  salary  of  $1,800 
for  the  term  of  his  service.  The  contract  of 
employment  was  not  In  writing,  and  there 
Is  a  controversy  as  to  whether  the  term  was 
for  a  year  or  only  for  the  cotton  season. 
The  term  began  on  Septemb^  1.  1900,  and 
on  the  6th  day  of  February  following  Mc- 
Vitle  was  discharged  by  his  employers.  At 
the  time  he  was  discharged  he  had  been 
paid  $825.  This  suit  was  brought  by  blm 
against  Shute  &  Llmont  to  recover  tbe  sum 
of  $975,  the  bahiuce  of  his  salary  for  the 
term,  it  being  alleged  that  he  was  dischar- 
ged without  cause.  A  writ  of  garnishment 
was  Issued  and  served  on  the  Merchants'  & 
Planters'  Bank.  Shute  &  Llmont  answered. 
Justifying  the  discharge,  and  reconvened  for 
damages  alleged  to  have  been  sustained  by 
reason  of  tbe  mismanagement  of  their  busi- 
ness. The  garnishee  answered  that  Shute  & 
Llmont  had  on  deposit  with  it  the  sum  of 
$1,065,  and  tendered  tbe  same  in  court.  A 
trial  before  a  Jury  resulted  in  a  Judgment 
in  favor  of  the  plaintiff  for  the  amoimt  claim- 
ed by  hlra,  and  the  defendants  have  appealed. 
Tbe  court  Instructed  the  Jury,  In  sub- 
stance, that,  If  the  plaintifT  managed  the 
business  in  his  charge  as  agent  in  compliance 
with  the  terms  of  his  contract,  and  with 
reasonable  diligence,  and  in  such  business- 
like manner  as  an  ordinarily  prudent  and 
diligent  man  would  have  conducted  and  man- 
aged tbe  same,  tben  the  discbarge  was 
wrongful.  Special  charges  were  requested 
by  the  defendants  to  the  effect  that  plaintiff 
was,  in  legal  contemplation,  the  servant  of 
tbe  defendants,  and  bound  to  obey  their  in- 
structions regardless  of  bis  opinion.  These 
charges  were  refused.  Another  special  charge, 
to  the  effect  that  the  evidence  showed  that 
plaintiff  was  rightfully  discharged,  was  re- 
quested by  the  defendants,  and  refused  by 
tbe  court  Complaint  is  made  of  the  action 
of  tbe  court  in  giving  the  said  charge  and 
In  refusing  the  said  special  charges.  It  is 
insisted  that  the  evidence  showed  conclusive- 
ly that  the  plaintiff  disobeyed  tbe  Instructions 
of  his  employers,  and  neglected  the  business, 
and  that  be  was,  therefore,  rightfully  dis- 
charged. It  Is  further  insisted  tbat,  as  tbe 
contract  was  verbal,  and  the  plaintiff's  duties 
aa  agent  w^e  not  agn^eed  on,  be  was  bound 
to  conduct  tbe  business  as  directed  by  his 
employers,  and  that,  as  he  did  not  do  so, 
but  carried  on  the  business  according  to  bis 
own  Judgment  Instead,  tbe  defendants  were 
Justified  in  discharging  him.  The  specific 
grounds  of  complaint  urged  by  Shute  &  Ll- 
mont against  McVitle  are:  (1)  That  be  was 
dli-ected  to  correspond  with  Arnold,  Karberg 
&  Co.,  of  New  York,  agents  for  the  United 
States  of  Samuel  &  Co.,  of  Kobe,  Japan, 
with  a  view  of  securing  orders  for  the  ship- 
ment of  cotton  to  Japan,  and  that  be  failed 
and  neglected  to  do  so,  but  represented  to 
his  employers  that  he  had  done  so.  (2)  Tliat 
be  was  instructed  to  correspond  with  E.  De 
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Lattre,  of  Lille,  France,  with  whom  arrange-  i 
ments  had  been  made  by  the  firm  for  the 
transaction  of  buslnesa  in  thehr  line,  and 
that  he  neglected  and  failed  to  do  so  until 
after  long  and  unreasonable  delay.  (3)  That 
he  was  instructed  to  correspond  with  a  Mr. 
Eagle,  of  England,  Ark.,  and  to  endeavor  to 
bring  about  some  business  dealings  with  him; 
but  that  he  disobeyed  his  Instructions,  and 
did  not  write  to  Eagle  until  in  January, 
1901,  though  he  represented  to  his  employers 
that  he  had  done  so.  (4)  That  on  February 
1,  1901.  Shute  &  Llmont  had  on  deposit  in 
bank  at  Sherman  the  sum  of  $5,300,  and  on 
that  day  cabled  him  to  remit,  out  of  said 
funds,  the  sum  of  $4,500,  to  Hubbard  Bros. 
&  Ca,  of  New  York;  and  that  he  at  first 
refused  to  obey  said  Instruction,  but  finally 
did  remit  the  sum  of  $4,000  only.  (5)  That 
on  February  4,  1901,  he  drew  a  check  In  the 
name  of  his  employers.  In  his  own  favw, 
against  the  fund  in  bank  at  Sherman,  for 
$975,  balance  claimed  on  salary,  which  was 
not  due,  and  had  not  been  earned,  payment 
of  which  check  was  stopped  by  cable.  There 
are  some  minor  grounds  of  complaint,  but 
the  same  need  not  be  noticed. 

The  evidence  showed  that  John  J.  Shute, 
of  the  firm  of  Shute  &  Llmont  bad  visited 
Japan,  and  arranged  with  Samuel  &  Co.  to 
correspond  with  the  Sherman  office  with  a 
view  of  bringing  about  some  business  trans- 
actions between  the  two  firms;  that  Samuel 
&  Co.  wrote  McVltle  that  they  had  placed 
their  interests  In  this  country  in  the  hands 
of  Arnold,  Karberg  &  Co.;  that  Shute  & 
Llmont  repeatedly  urged  McVltle  to  write 
said  firm,  but  that  he  did  not  do  so  until 
January  5,  1901;  that  he  represented  to 
Shute  A  Llmont  that  he  had  written,  when 
he  had  not  done  so.  McYltle's  explanation 
of  bis  conduct  in  respect  to  this  matter  Is 
that  he  did  not  have  sufficient  Information 
as  to  how  the  business  of  importing  cotton 
Into  Japan  was  carried  on  to  enable  him  to 
conduct  such  business,  and  that  his  request 
of  Shute  &  Llmont  for  the  necessary  in- 
formation was  disregarded;  that  letters  re- 
ceived by  him  from  Samuel  &  Co.  and  other 
parties  in  Japan  showed  that  no  business 
could  be  done  with  that  country;  that  be 
did  not  personally  vrrlte  or  dictate  all  bis 
letters,  and  supposed  that  letters  had  been 
written  as  represented.  Very  similar  con- 
ditions were  shown  and  explanations  made  In 
regard  to  the  correspondence  with  De  Lattre 
and  Eagle.  In  respect  to  the  other  matters 
of  complaint  It  was  shown  that  on  February 
1,  1001,  Shute  &  Llmont  cabled  McVltle  to 
remit  $4,500  to  Hubbard  Bros.  &  Co.;  that 
McVltie  replied  that  he  had  bought  200  bales 
of  cotton,  and  could  not  remit;  that  Shute 
&  Llmont  answered  this  message,  asking  why 
he  could  not  remit  and  saying  that  It  was 
imperative  that  he  obey  instructions,  and  di- 
recting him  to  buy  no  more  cotton  until  fur- 
ther orders.  McVltle  responded  that  he  could 
not  remit  until  the  cotton  was  shipped.  Shute 


&  Llmont  then  sent  Mm  a  cable  message, 
which  reads  thus:  "Follow  our  instructions 
precisely.  It  Is  Imperative."  McVltle  then 
remitted  $4,000,  and  notified  Shute  &  Llmont 
that  he  had  done  so.  He  then  drew  a  check 
in  his  own  favor  for  $975.  An  employ^  In 
the  office  at  Sherman  cabled  notice  at  this 
fact  to  Shute  &  Limont  who  relied  to  blm 
by  mentiflge  as  follows:  "Authorize  you  sign 
procuratlve.  Hereby  cancel  McVitiCs.  Ad- 
vise all  banks  and  debtors  instantly.  Adver- 
tise papers.  Unless  McVitie  apologieea,  pay 
and  dismiss  him  Instantly  under  counsel's 
advice."  The  reply  was:  "If  reinstated, 
would  be  impediment  to  business.  Counsel 
advises  can  discharge  without  liability." 
Shute  &  Llmont  responded:  "Follow  coun- 
sel's advice.  Discharge."  McVltie  was  ac- 
cordingly discharged.  Payment  of  the  check 
had  been  estopped  by  wire  to  the  bank.  Mc- 
Vltie's  explanation  of  these  transactions  Is 
that  he  had  bought  200  bales  of  cotton,  and 
thought  the  money  In  bank  would  be  requir- 
ed to  protect  his  purchase;  that  when  he 
found  that  It  would  not  he  remitted  $4,000; 
that  he  did  not  remit  the  whole  amount  be- 
cause he  desired  to  retain  under  his  control 
a  sum  sufficient  to  cover  his  salary  and  con- 
tingent expenses;  that  Shute  &  Limont  were 
nonresidents,  and  owned  no  property  in  this 
state,  and  that  they  had  expressed  them- 
selves as  being  dissatisfied  with  him,  and 
had  given  him  reason  to  believe  that  they  In- 
tended to  discharge  him;  that  hV  did  not  seek 
to  cash  the  check  in  his  own  favor,  and  with- 
draw the  money  from  the  bank,  but  only 
sought  to  place  the  money  out  of  reach  of 
Shute  &  Llmont  until  he  could  come  to  an 
understanding  with  them.  The  evidence  fur- 
ther showed  that  in  addition  to  his  salary, 
McVltie  was  to  receive  one-third  of  the  net 
profits  of  the  business  done  by  the  Shonnan 
agency,  he  not  to  be  responsible  for  any 
losses.  No  profits  were  realized.  As  stated 
above,  the  contract  was  not  in  writing,  and 
It  appears  that  the  duties  of  his  position 
were  agreed  upon  only  In  a  very  general 
way. 

We  think  it  must  be  held  that  the  facta 
Justified  the  discharge.  There  Is  no  question 
that  McVitie  disobeyed  his  Instructions  to 
correspond  with  Arnold,  Karberg  &  Co..  with 
De  Lattre,  and  with  Eagle.  In  view  of  the 
numerous  letters  written  to  him  by  Shute  & 
Llmont  on  the  subject  he  had  no  right  to 
rely  on  his  assumption  that  letters  had  been 
written  from  his  office  to  the  said  x>artie8, 
but  it  was  his  duty  to  see  that  letters  were 
written.  He  ought  not  have  represented  that 
such  letters  had  been  written  without  In- 
forming himself  as  to  the  fact  He  cannot 
excuse  himself  by  showing  that  If  the  let- 
ters had  been  written,  they  would  not  prob- 
ably have  availed  anything.  The  building 
up  of  trade  relations  with  Samuel  &  Co.  and 
with  De  Lattre  was  important  Mr.  Shute 
had  visited  Japan  and  France  with  that  ob- 
ject in  view,  and,  having  gone  to  so  much 
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tronble  and  expense  to  secure  business  In 
tliose  countries,  It  Is  but  natural  that  bis 
firm  should  feel  the  deepest  interest  in  ob- 
taining some  substantial  results  from  their 
efforts.  It  is  a  poor  answer  to  the  failure 
to  co-operate  with  them  in  that  behalf  to 
say  that  nothing  could  probably  have  been 
accomplished.  McVlUe  owed  it  to  his  em- 
ployers to  obey  their  instructions,  and  do 
what  he  could  to  bring  about  the  desired 
result.  Less  than  this  he  could  not  properly 
do,  and  biB  neglect  of  duty  cannot  be  ex- 
cused. 

Tbe  conduct  of  McVitie  in  failing  to  make 
the  remittance  to  Hubbard  Bros.  &  Co.,  as 
directed,  and  in  attempting  to  lmi>ound,  for 
his  security,  part  of  the  money  in  bank,  is 
Indefensible.  His  cotton  purchase  did  not 
necessitate  the  use  of  the  deposit.  Tbe  bank 
would  have  paid  for  the  cotton  on  draft 
with  bUl  of  lading  attached,  without  requir- 
ing a  margin.  He  could  have  ascertained  the 
tact  sooner  than  he  did,  and  should  have  re- 
mitted the  entire  amount  at  once.  He  was 
not  authorized  to  hold  any  part  of  the  de- 
posit to  secure  himself.  He  bad  accepted 
employment  without  requiring  security,  and 
could  not  properly  obtain  it  by  the  method 
pursued.  Shute  &  Llmont  had  not  breached 
their  contract  with  him,  and  had  not  done 
anything  which  would  setre  as  a  basis  for 
any  legal  complaint  It  is  evident  that,  after 
the  transactions  in  question  occurred,  it  was 
impossible  for  the  relations  of  the  parties  to 
continue.  The  discbarge  of  McVltie  was  In- 
evitable. 

It  is  insisted,  howevo-,  that  McVltle  was 
not  a  mere  servant  of  Shute  &  Llmont,  but 
was  manager  of  their  Sherman  office,  and 
was  interested  In  the  profits  of  the  business. 
It  is  urged  that  he  was,  therefore,  vested 
with  authority  to  manage  the  business  ac- 
cording to  his  discretion,  and  that,  unless 
there  was  an  abuse  of  discretion,  and  injury 
rcexilted  therefrom,  the  discliarge  was  wrong- 
ful. While  it  is  true  that  McVitie  was  not 
a  mere  servant  of  Shute  &  Llmont,  we  think 
it  must  be  conceded  that  he  was  an  agent 
or  employe,  and  not  a  partner  in  the  true 
sense.  His  Interest  in  the  business  was  limit- 
ed to  the  net  profits,  and  was  contingent,  and 
was  In  the  nature  of  wages.  He  contributed 
nothing  to  the  capital  stock  of  the  concern, 
and  was  not  responsible  for  any  losses. 
Clearly,  he  possessed  only  such  powers  and 
was  vested  with  only  such  discretion  as  was 
conferred  on  him  by  Shute  &  Llmont.  Au- 
thority to  manage  and  control  was  in  them, 
except  as  limited  by  the  contract  of  employ- 
ment It  Is  not  contended  that  the  contract 
In  terms  gave  McVitie  authority  to  conduct 
tbe  business  contrary  to  the  wishes  of  bis 
'  employers,  and  there  Is  nothing  in  the  powers 
conferred  on  him  by  the  contract  from  which 
such  authcvity  can  be  implied.  It  follows 
that  it  was  his  duty  to  carry  on  the  business 
as  directed  by  Shute  ft  Limont,  and  that  he 
might  exercise  bis  discretion  only  as  to  mat- 


ters concerning  which  he  had  no  Instructions. 
Our  conclusion  Is  that  the  court  erred  In  sub- 
mitting to  the  Jury  the  issue  as  to  whether 
the  discharge  was  wrongful,  aud  in  not  in- 
structing the  Jury  that  he  was  rightfully  dis- 
charged. 

We  do  not  desire  to  be  understood  as  re- 
flecting in  tbe  least  upon  the  character  or 
integrity  of  the  appellee.  His  neglect  of  duty 
arose,  no  doubt  from  a  misconception  of  his 
true  relation  to  his  employers,  and  his  in- 
considerate conduct  in  handling  the  funds  in 
bank  to  a  fear  that  he  might  be  discharged, 
and  lose  his  salary.  But  be  has  shown  no 
legal  excuse  for  his  actions,  and  cannot  com- 
plain of  tbe  consequences.  By  bis  pleadings 
in  the  cotirt  below,  the  appellee  raised  the 
i&sue  that  his  services,  up  to  the  time  of  his 
discharge,  were  reasonably  worth  much  mor^ 
than  the  sum  he  had  been  paid.  If  such  is 
the  case,  he  is  entitled  to  recover  the  dif- 
ference between  the  value  of  his  services  and 
tbe  amount  paid,  not  to  exceed  the  salary 
contrticted  to  be  paid,  notwithstanding  the 
fact  that  he  was  rightfully  discharged.  The 
ancient  rule  that  the  servant  or  employs  who 
la  discharged  for  good  cause  forfeits  his  right 
to  compensation  for  the  service  rendered, 
does  not  prevail  in  Texas.  This  proposition 
Is  conceded  b.v  appellants,  but  it  is  contended 
that  the  true  measure  of  compensation  is  the 
reasonable  value,  to  the  master,  of  the  serv- 
ices performed,  and  that  as  tbe  business  of 
the  Sherman  ofilce  was  conducted  at  a  loss, 
appellee  is  entitled  to  nothing.  The  conten- 
tion cannot  be  sustained.  If  McVitie  per- 
formed services  in  the  line  of  his  employ- 
ment, and  In  the  manner  contemplated  by  tbe 
contract  the  fact  that  no  money  was  earned 
for  bis  employers  by  bis  labor  would  not 
prevent  him  from  recovering  tbe  value  of 
his  services,  less  the  damages  occasioned 
by  his  breach  of  the  contract  The  fact 
that  his  employers  engaged  him  at  work 
which  proved  unremunerative  to  them  was 
their  affair,  not  his.  It  seems  that.  If  he 
bad  fully  performed  bis  contract  bis  em- 
ployers would  have  received  no  benefits;  that 
is,  that  no  profits  would  have  been  earned  in 
the  business.  He  would,  nevertheless,  have 
been  entitled  to  his  salary.  Having  jiartlally 
performed  the  contract,  he  Is  entitled  to  the 
value  of  the  services  required  of  him  and  per- 
formed according  to  the  terms  of  the  contract 
regardless  of  whether  his  employers  made  or 
lost  money  in  the  business  in  which  they  en- 
gaged him.  The  right  of  a  servant  who  has 
breached  his  contract,  the  contract  being  en- 
tire, to  recover  the  value  of  the  services  per- 
formed, la  based  upon  the  idea  that  it  would 
be  Inequitable  to  permit  the  employer  to  re- 
ceive and  appropriate  to  bis  own  use  the  bene- 
fits of  the  servant's  labor  without  rendering 
compensation.  If  the  master  chooses  to  em- 
ploy the  servant  at  labor  which  turns  out  not 
to  be  profitable,  he  cannot  be  heard  to  say 
that  he  received  no  benefits  from  the  work 
done  by  the  servant    He  is  conclusively  pre- 
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sumed.  In  such  case,  to  have  been  benefited  by 
tbc  servant's  labor  to  tbe  extent  of  tbe  reason- 
able value  of  the  serrlces  performed.  Any 
other  rule  would  enable  tbe  employer  to  take 
advantage  of  every  breach  by  the  employe, 
and  bring  about  a  forfeiture  of  wages  earned. 
Forfeitures  are  not  regarded  with  favor  by 
our  laws,  and  none  can  be  permitted  here. 
Appellants  were  entitled  to  have  the  contract 
I>erformed  In  its  entirety,  and,  if  the  expense 
incurred  in  having  the  contract  completed, 
when  added  to  the  reasonable  value  of  the 
services  rendered  by  appellee,  exceeded  the 
sum  contracted  to  be  paid,  the  excess  may  be 
regarded  as  damages  resulting  from  the 
breach,  and  should  be  deducted  from  the 
wages  earned  by  appellee.  It  is  n4t  believed 
that  our  holding  is  in  conflict  with  the  general 
rule.  The  construction  adopted  is  necessary 
to  make  the  rule  applicable  to  the  facts  of 
this  case  and  accomplish  the  purposes  of  the 
law. 

Appellee  contends  that  be  was  employed 
only  for  the  cotton  season;  that  the  ^ason 
was  practically  over  when  he  was  discharged; 
that  the  contract  was,  therefore,  fully  per- 
formed, and  he  had  earned,  and  was  entitled 
to  recover,  tbe  whole  of  his  salary.  We  do 
not  think  the  evidence  raises  the  issue.  It  Is 
beyond  dispute  that  the  season  bad  not  ended 
when  the  discharge  took  place,  and  it  follows 
that  tbe  term  of  employment,  assuming  that 
It  was  for  the  season  only,  bad  not  expired. 
Appellants  were  entitled  to  tbe  services  of 
appellee  until  the  end  of  the  term,  and  It  can- 
not be  said  that  the  contract  was  performed 
until  the  term  had  ended.  Whether  any  con- 
siderable work  remained  to  be  done  is  not 
material  on  this  issue.  Unquestionably,  ap- 
pellee could  not,  at  the  time  of  his  discharge, 
have  abandoned  work,  and  sued  on  the  con- 
tract as  fully  performed.  He  cannot  do  so 
Indirectly  In  this  proceeding.  The  court  re- 
fused to  submit  to  the  Jury  tbe  Issues  raised 
by  appellants'  plea  in  reconvention  for  dam- 
ages. As  the  evidence  furnishes  no  basis  for 
measuring  and  computing  the  damages  claim- 
ed, no  error  Is  disclosed. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


WASHINGTON  LIFE  INS.  CO.  r.  BER- 
WALD. 

(Oourt  of  dvO  Appeals  of  Texas.    Jan.  10, 
1903.) 

LIFB  INSURANCE— MATURITY  OF  PREMIUMS- 
EXTENDED  PREMIUMS  —  NOTICE  —  NONRESI- 
DENTS—STATE  AGENTS— AUTHORITY  TO  EX- 
TEND PREMIUMS— ABANDONMENT  OF  POL- 
ICY—EVIDENCE—HARMLESS  ERROR. 

1.  Notwithstanding  a  provision  In  a  life  pol- 
icy that  only  the  president,  vice  president,  or 
secretary  shall  have  power  to  waive  forfeitures 
or  make  aereements  for  the  extension  of  pre- 
niiiims,  if  tne  company  actually  authorizes  some 
other  officer  or  afcent  to  extend  a  premium,  it 
will  be  bound  by  his  act  in  doing  so. 

2.  A  statute  of  New  York  provided  that  no 
life  Insurance  company  doing  business  in  tbe 


state  should,  within  one  year  after  default  in 
the  payment  of  any  premium,  declare  forfeited 
or  lapsed  any  policy  thereafter  issued  or  re- 
newed, unless  a  written  or  printed  notice  had 
been  duly  addressed  and  mailed  to  the  insured 
St  his  last  known  post-offlce  address  "in  this 
state."  A  life  policy  issued  by  a  New  York 
company  to  a  resident  in  'Texas  provided  that 
it  should  be  governed  by  the  laws  of  New 
York.  Held,  that  the  company  conid  not  de- 
clare the  policy  forfeited  unless  notice  of  the 
f)remium  had  been  mailed  the  insured  at  his 
ast  ]<nown  address  in  Texas. 

3.  Under  the  statute,  the  company  is  required 
to  give  notice  of  the  time  of  maturity  of  a  pre- 
mium as  fixed  by  an  agreement  for  an  exten- 
sion thereof. 

4.  It  beiuK  in  Issue,  in  an  action  on  a  life 
policy,  whether  the  state  agents  of  the  company 
agreed  to  extend  a  certain  premium,  and  wheth- 
er they  had  authority  to  do  so,  testimony  that 
at  the  time  the  policy  was  issued  they  stated 
that  they  would  accommodate  insured  with  re- 
spect to  the  payments  was  admissible,  and  was 
not  objectionable  as  an  attempt  to  contradict  a 
provision  in  the  policy  that  only  the  president, 
vice  president,  or  secretary  could  waive  for- 
feitures or  graut  extensions,  etc. 

5.  Where,  in  an  action  on  a  life  policy,  it  was 
in  issue  whether  the  state  agents  of  the  com- 
pany had  authority  to  grant  an  extension  of  a 
certain  premium,  and  the  case  was  submitted  to 
the  jury  on  the  theory  that  assured  was  bound 
to  take  notice  of  a  stipulation  in  the  policy  lim- 
itiug  the  authority  of  agents,  any  error  ui  ad- 
mitting testimony  that  assured  could  not  read 
or  write  the  English  language,  except  to  sign 
his  name,  was  harmless. 

6.  Testimony  that  the  state  agents  frequently 
granted  extensions  of  premiums  to  other  policy 
holders  was  admissible,  as  tending  to  show  au- 
thority In  them  to  pant  extensious,  notwitb- 
standmg  a  provision  in  tbe  policy  that  only  the 
presideut,  vice  president,  or  secretary  should 
nave  such  authority. 

7.  Premium  on  a  life  policy  became  due  No- 
vember 21st,  and  was  extended  one  month.  No 
notice  of  maturity  of  the  premium  as  extended 
was  given,  as  required  by  the  policy.  Ou  De- 
cember 14th  insured  took  out  a  policy  In  a  new 
company,  the  letter's  agent  stating  that  insured 
said  be  was  going  to  drop  the  old  policy.  This 
was  controverted  by  a  relative  of  insured.  Tbe 
new  policy  recited  that  insured  carried  insur- 
ance in  the  old  company.  The  old  company  had 
no  knowledge  of  any  intention  on  insured's  part 
to  give  up  the  policy.  Held  not  to  show  aban- 
donment of  the  policy  by  insured,  even  if  aban- 
donmeut  would  have  excused  the  company's 
failure  to  give  the  required  notice. 

Error  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  Rosa  Berwald  against  tbe  Wash- 
ington Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

F.  M.  EtherMge,  for  plalntlfl  in  error.  W. 
P.  FInley  and  Israel  Dreeben,  for  defendant 
in  error. 


TEMPLETON,  J.  On  November  21,  1898, 
the  Washington  life  Insurance  Company,  a 
New  York  corporation,  Issued  a  policy  of  in- 
surance in  the  sum  of  $2,000  on  the  life  of 
Louis  Berwald,  payable,  In  the  event  of  his' 
death,  to  his  wife,  Rosa  Berwald.  Tbe  as- 
sured died  on  March  90,  1900,  without  hav- 
ing paid  the  second  annual  premium,  which 
matured  on  November  21,  1899.  Tbe  bene- 
ficiary brought  suit  on  tbe  policy,  and,  on  a 
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Jary  trial,  obtained  Judgment  The  defend- 
ant pleaded  the  failure  to  pay  the  premium, 
and  a  clause  of  the  policy  providing  that  such 
failure  should  operate  as  a  forfeiture.  In 
avoidance  of  these  fads,  the  plaintiff  plead- 
ed that,  by  the  terms  of  the  policy,  the  con- 
tract was  to  be  governed  by  the  laws  of  the 
state  of  New  fork;  that,  by  a  statute  of  that 
state,  no  policy  of  Insurance  could  be  declar- 
ed forfeited  unless  notice  of  the  maturity  of 
tlie  premium  was  given  to  the  assured;  that 
snch  notice  was  not  given  in  this  case;  that, 
when  the  premium  In  question  fell  due,  the 
company,  acting  through  one  Leon  Blum,  a 
duly  authorized  clerk  of  Reinhardt  &  Son, 
tbe  representatives,  in  this  matter,  of  the 
company,  extended  the  time  for  the  payment 
of  tbe  premium  30  days;  that  the  notice  re- 
quired by  tbe  statute  of  tbe  state  of  New 
York  was  not  given  to  the  assured  of  the 
expiration  of  the  time  for  which  the  exten- 
sion was  granted.  The  defendant  denied  the 
waiver,  and  pleaded  a  provision  of  the  policy 
to  the  effect  that  only  the  president,  vice 
president,  or  secretary  of  the  company  had 
authority  to  make  such  waiver.  The  evi- 
dence showed  that  notice  of  the  maturity  of 
the  said  premium  was  mailed  by  the  com- 
pany to  the  assured  at  his  post-office  ad- 
dress, at  Dallas,  Tex.,  as  required  by  the 
statute  of  the  state  of  New  York,  but  was 
not  conclusive  on  the  issue  as  to  whether  the 
notice  was  actually  received  by  the  assured. 
It  further  shows  that,  when  the  premium 
fell  due,  Leon  Blum,  a  clerk  of  Reinhardt  & 
Son,  tbe  state  agents  for  Texas  of  the  com- 
pany, presented  the  account  therefor  to  the 
assured,  and  demanded  payment;  that  the 
assured  asked  for  an  extension  for  30  days, 
to  which  Blum  assented;  that  Reinhardt  & 
Son  held  the  receipt  for  the  premium  until 
February  9,  1900,  when  they  returned  the 
same  to  the  company  as  not  collectible;  that 
tiie  assured  died  without  having  paid,  or  of- 
fered to  pay,  the  said  premium.  The  defend- 
ant did  not  attempt  to  show  that  it  gave  no- 
tice, as  required  by  the  laws  of  the  state  of 
New  York,  of  the  maturity  of  the  premium, 
at  the  time  fixed  by  the  agreement  for  the 
extension.  The  evidence  was  su£Sclent  to 
warrant  the  conclusion  that  Reinhardt  &  Son 
bad  authority  from  tbe  company  to  grant 
sncb  extensions,  and  that  Blum  was  acting 
for  them,  and  under  their  directions,  in  grant- 
ing the  extension  In  question.  The  court  in- 
Btmcted  the  Jury  that  the  failure  to  pay  the 
premium  would  preclude  a  recovery  by  the 
plaintiff,  unless  the  company  failed  to  give 
notice  to  tbe  assured  when  the  premium 
would  mature,  or  unless  Blum  agreed  with 
the  Insured  to  extend  the  time  for  payment 
of  the  premium,  and  had  authority  from 
Reinhardt  &  Son  to  grant  such  extension,  and 
Reinhardt  &  Son  bad  authority  from  the 
company  to  extend  tbe  time  for  tbe  payment 
of  the  premium. 

The  defendant  requested  the  court  to  In- 
struct the  Jury  to  return  a  verdict  in  Its  fa- 


vor, and  the  refusal  of  tbe  court  to  so  charge 
the  Jury  is  made  the  basis  of  the  first  assign- 
ment of  error.  The  first  proposition  present- 
ed under  this  assignment  Is  to  the  effect  that, 
even  if  Reinhardt  &  Son  agreed  to  extend 
the  time  for  the  payment  of  the  premium, 
their  action  In  doing  so  was  not  binding  on 
the  company,  for  the  reason  that  the  policy 
provided  that  only  tbe  president,  vice  presi- 
dent, and  secretary  of  the  company  were  au- 
thorized to  waive  forfeitures  or  make  such 
agreements,  and  that  as  there  Is  no  question 
that  tbe  statutory  notice  of  tbe  maturity  of 
the  premium  was  mailed  to  the  assured,  and 
that  neither  the  president,  vice  president,  nor 
secretary  of  the  company  agreed  to  the  ex- 
tension, the  i)ollcy  became  forfeited  when  the 
premium  was  not  paid  on  the  day  It  origi- 
nally matured,  and  the  defendant  was  there- 
fore entitled  to  a  peremptory  Instruction. 
We  have  had  occasion  recently  to  consider  a 
similar  question,  and  held  that  notwithstand- 
ing sncb  a  clause  in  a  policy  of  Insurance,  if 
the  company  In  fact  empowered  some  officer 
ot  agent  other  than  those  named  in  such 
clause  to  act  for  it,  such  officer  or  agent  be- 
came the  representative  of  the  company  in 
respect  to  the  matters  committed  to  bis 
charge,  and  his  acts  done  in  that  behalf  were 
binding  on  the  company.  Association  v. 
Flndley,  68  S.  W.  695;  Insurance  Co.  v.  Phil- 
lips, 70  S.  W.  603.  We  see  no  good  reason 
for  reversing  our  said  holding,  and  are  of 
opinion  that,  if  tbe  plaintiff  In  error  deputed 
Reinhardt  &  Son  to  represent  It  In  the  mat- 
ter of  granting  an  extension  to  Louis  Ber- 
wald,  it  should  not  be  permitted  to  disavow 
their  acts  done  in  pursuance  of  the  authority 
conferred  on  them.  The  contention  of  plain- 
tiff In  error  is  not  well  taken.  Insurance  Co. 
V.  Lee,  73  Tex.  646,  11  S.  W.  1024;  Assur- 
ance Soc.  V.  Oliver  (Tex.  CIv.  App.)  68  S.  W. 
594. 

There  Is  no  question  that  the  contract  of 
Insurance  must  be  construed  according  to  tbe 
law  of  the  state  of  New  York.  The  statute 
of  that  state  relating  to  notice,  which  was 
pleaded  and  relied  on  by  the  plaintiff  in  the 
court  below,  reads  as  follows:  "No  life  In- 
surance company  doing  business  in  this  state 
shall  within  one  (1)  year  after  default  in 
tbe  payment  of  any  premium,  installment  or 
Interest,  declare  forfeited  or  lapsed,  any  pol- 
icy hereafter  issued  or  renewed,  and  not  is- 
sued upon  the  payment  of  monthly  or  week- 
ly premiums,  or  unless  the  same  Is  a  term 
Insurance  contract  for  one  year  or  less,  nor 
shall  any  such  policy  be  forfeited  or  lapsed 
by  reason  of  non-payment  when  due  of  any 
premium.  Interest  or  Installment,  or  any  por- 
tion thereof  required  by  the  terms  of  the 
pollc.v  to  be  paid  "within  one  (1)  year  from 
the  failure  to  pay  such  premium,  interest,  or 
Installment,  unless  a  written  or  printed  no- 
tice, stating  the  amount  of  such  premium.  In- 
terest, or  Installment  or  portioh  thereof,  due 
on  such  policy,  the  place  where  It  shall  be 
paid  and  the  person  to  whom  the  same  la 
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payable,  shall  have  been  duly  addressed  and 
mailed  to  the  person  whose  life  Is  Insured, 
or  the  assljrnee  of  the  policy.  If  notice  of  the 
aaslgnment  has  been  given  to  the  corpora- 
tion at  bis  or  her  last  known  post  office  ad- 
dress In  this  state,  postage  paid  by  the  cor- 
poration or  by  any  officer  thereof,  or  person 
appointed  by  It  to  collect  such  premium  at 
least  fifteen  (15)  and  not  more  than  forty 
five  (45)  days  prior  to  the  day  when  the 
same  Is  payable.  The  notice  shall  also  state 
that  unless  such  premium,  Interest,  or  In- 
stallment or  portion  thereof  then  due  shall 
br  paid  to  the  corporation,  or  to  the  duly  ap- 
pointed agent  or  person  authorized  to  collect 
such  premium,  by  or  before  the  day  it  falls 
due,  the  policy  and  all  payments  thereon  will 
become  forfeited  and  void,  except  as  to  the 
right  to  a  surrender  value  or  paid  up  policy 
as  in  this  chapter  provided.  If  the  payment 
demanded  by  such  notice  shall  be  made 
within  its  time  limited  therefor,  it  shall  be 
taken  to  be  in  full  compliance  with  the  re- 
quirements of  the  policy  In  respect  to  the 
time  of  such  payment;  and  no  such  policy 
shall  in  any  case  be  forfeited,  or  declared 
forfeited,  or  lapsed,  until  the  expiration  of 
thirty  (30)  days  after  the  mailing  of  such 
notice.  The  affidavit  of  any  clerk,  officer  or 
agent  of  the  corporation,  or  of  any  one  au- 
thorized to  mall  such  notice,  that  the  notice 
required  by  this  section  has  been  duly  ad- 
dressed and  mailed  by  the  corporation  issuing 
such  policy  shall  be  presumptive  evidence 
that  such  notice  has  been  duly  given.  No 
action  shall  be  maintained  to  recover  under 
a  forfeited  policy,  unless  the  same  is  insti- 
tuted within  one  (1)  year  from  the  day  upon 
which  default  was  made  in  paying  the  pre- 
mium, installment,  Interest  or  portlcm  there- 
of, for  which  it  is  claimed  that  forfeiture 
ensued."  Laws  1897,  c.  218,  §  2.  The  sec- 
ond proposition  presented  under  the  first  as- 
signment of  error  is  that  the  said  statute  is 
applicable  only  where  the  assured  has  a  post- 
office  address  In  the  state  of  New  York,  and 
that  the  court  erred  in  assuming  in  the  charge 
given  to  the  Jury  that  the  statute  applied  in 
this  case,  as  the  assured  had  no  post-office 
address  in  said  state.  It  is  true,  as  con- 
tended by  the  plaintiff  In  error,  that  the  said 
statute  provides  only  for  the  mailing  of  no- 
tice to  the  assured  "at  bis  last  known  post 
office  address  in  this  state";  that  is,  at  his 
post-office  address  in  the  state  of  New  York. 
Considered  simply  as  a  statute,  the  act  of 
the  Legislature  of  New  York  was  without 
effect  beyond  the  limits  of  that  state.  The 
Legislature  of  New  York,  in  enacting  the 
statute  In  question,  did  not  attempt  to  regu- 
late contracts  between  insurance  companies 
and  citizens  of  other  states.  It  is  only  by 
contract  between  the  parties  that  the  said 
statute  can  be  made  operative  in  such  cases. 
When  an  Insurance  company— the  same  being 
a  New  York  corporation,  as  in  this  instance- 
issues  a  policy  of  Insurance  to  a  citizen  of 
Texas,  and  the  policy  provides  that  the  same 


shall  he  governed  by  the  laws  of  New  York, 
the  said  statute  becomes  a  part  of  the  con- 
tract It  must  be  held,  therefore,  that  In 
such  case  the  company  contracts  to  give  no- 
tice to  the  assured  as  to  when  his  premiums 
will  fall  due,  and  the  effect  of  a  failure  to 
pay  the  same.  It  contracts  to  give  such  no- 
tice in  writing,  by  mailing  same  to  the  as- 
sured at  his  last-known  post-office  address. 
The  words  "in  this  state,"  when  written  into 
the  contract,  and  considered  as  a  part  there- 
of, and  not  merely  as  a  part  of  the  statute 
of  the  state  of  New  York,  must  be  held  to 
mean  the  state  of  the  residence  of  the  as- 
sured. Any  other  construction  of  this  stat- 
ute, when  considered  as  a  clause  of  the  con- 
tract, would  render  the  same  meaningless 
and  of  no  effect.  That  such  construction  was 
intended  by  the  parties  In  this  case  is  evi- 
denced by  the  action  of  the  company  in  mail- 
ing to  the  assured  at  his  post-office  address 
at  Dallas  the  notice  required  by  the  said 
statute  The  notice  mailed  reads  thus:  "As 
required  by  law,  we  hereby  notify  you  that 
the  premium  of  ?60.70  on  policy  No.  106,505 
will  be  due  on  the  21  day  of  Nov.,  1899  (if 
said  policy  be  then  in  force),  and  If  not  paid 
when  due  the  policy  and  all  premiums  thereon 
will  become  forfeited  and  void,  except  as  to 
the  right  to  a  surrender  value  or  paid  up 
policy  as  provided  by  statute.  •  •  •  This 
notice  is  sent  because  the  law  of  this  state 
compels  it  and  in  no  way  does  It  Impair  or 
invalidate  the  policy  contract"  The  com- 
pany thus  recognized  the  statute  as  consti- 
tuting a  part  of  the  contract,  and  construed 
the  contract  as  requiring  it  to  mall  the  no- 
tice to  the  assured  at  his  post-office  address, 
at  Dallas.  This  might  not  be  conclusive  of 
the  question,  but  It  is  certainly  persuasive 
and  admissible  In  the  way  of  argument  We 
conclude  that  the  plaintiff  in  error  was  not 
entitled  to  a  peremptory  Instruction  on  the 
theoi7  that  the  said  statute  does  not  apply 
to  this  case. 

The  plaintiff  in  error  further  contends  that 
even  if  the  said  statute  is  applicable  to  this 
case,  it  was  bound  only  to  give  notice  of  the 
time  of  the  maturity  of  the  premium  as  fixed 
by  the  policy,  and  was  not  required  to  give 
notice  of  the  time  of  maturity  as  fixed  by  the 
agreement  for  the  extension.  It  is  sufficient 
to  say  that  the  question  has  been  settled 
adversely  to  the  contention  insisted  upon,  by 
the  Court  of  Civil  Appeals  of  the  Second 
District  in  Insurance  Co.  v.  Orlopp,  61  S.  W. 
336,  and  by  our  Supreme  Court  in  Insurance 
Co.  V.  English,  67  S.  W.  884. 

A  further  contention  is  that  the  granting  of 
the  extension  simply  had  the  effect  to  sus- 
pend the  forfeiture  until  the  termination  of 
the  period  of  extension,  and  that  It  was  neces- 
sary for  the  assured.  In  order  to  prevent  a 
forfeiture,  to  comply  with  the  condition  upon 
which  the  extension  was  granted,  and  that 
as  he  failed  to  do  so,  the  policy  became  for- 
feited. This  contention  is  practically  settled 
against  the  plaintiff  in  error  by  the  dedslona 
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]nat  referred  to,  since  if  the  company  was 
bound  to  give  notice  of  the  time  of  tbe  ma- 
turity of  tbe  premium,  as  fixed  by  the  agree- 
ment for  the  extension,  before  it  could  Insist 
npon  a  forfeiture,  there  could  be  no  forfeiture 
until  the  notice  had  been  given.  Tbe  doc- 
trine insisted  upon  may  be  applicable  in  some 
cases,  but  not  in  a  case  like  this,  where,  un- 
der the  contract  of  insurance,  the  giving  of 
notice  is  a  prerequisite  to  the  right  to  claim  a 
forfeiture. 

Our  conclusion  is  that  the  trial  court  did 
not  err  In  refusing  to  charge  the  Jury  to  re- 
turn a  verdict  for  the  defendant  and  the 
first  assignment  of  error  is  therefore  over- 
ruled. 

The  plaintiff  In  error  complains  of  the  ac- 
tion of  tbe  trial  court  in  permitting  Harry 
Berwald,  a  witness  for  tbe  defendant  in  er- 
ror, to  testify  that  when  I.  Reinhardt,  a 
member  of  the  firm  of  Reinhardt  &  Son, 
solldted  Louis  Berwald  to  take  out  the  pol- 
icy, he  said  to  him  that  "we  have  got  an 
office  here,  and  we  can  transact  bustnesB  for 
tbe  company  in  connection  with  the  general 
oftlce,  and  we  can  accommodate  yon;  and  I 
know  how  men  are  in  business,  sometimes 
— sometimes  they  have  money,  and  sometimes 
they  have  not— and  we  can  accommodate 
you";  that  be  talked  considerable  on  that 
point;  he  said  he  bad  Indulged  people,  and 
he  could  extend  to  them  accommodations  at 
times,  when  they  needed  it  The  objection 
to  this  evidence  was  that  it  was  sought  there- 
by to  vary  tbe  terms  of  the  written  con- 
tract, and  there  was  no  plea  that  the  con- 
tract had  been  superinduced  by  fraud,  ac- 
cident, or  mistake.  We  do  not  understand 
that  such  was  the  purpose  of  the  testimony. 
Reinhardt  &  Bon  were  the  general  agents  for 
the  company  for  the  state  of  Texas,  and  had 
their  otfice  in  the  city  of  Dallas,  where  Ber- 
wald resided  and  did  business.  It  was  a 
material  issue  on  the  trial  whether  Reinhardt 
A  Son,  when  the  premium  fell  due,  agreed 
with  Berwald  to  extend  the  time  for  the  pay- 
ment thereof,  and  whether  they  bad  author- 
ity to  do  so.  If,  as  shown  by  the  evidence 
conH>lained  of,  I.  Reinhardt,  when  the  policy 
was  Issued,  stated  that  be  frequently  grant- 
ed such  favors  to  his  customers,  the  same 
tended  to  corroborate  the  evidence  offered  by 
the  defendant  in  error  to  show  that  the  ex- 
tension was  in  fact  granted.  And  if,  as 
shown  by  this  testimony,  Reinhardt  &  Son 
were  In  the  habit  of  conceding  such  accom- 
modations to  their  local  customers  holding 
policies  in  said  company,  the  same  tmded  to 
show  authority  on  their  part  to  do  so.  It 
should  be  remembered  that  there  was  no 
question  as  to  the  fact  that  Reinhardt  ft 
Son  were  the  state  agents  of  the  company, 
and  that  the  said  statements  were  made  in 
the  conduct  by  them  of  the  company's  busi- 
ness. Of  course,  the  statements  did  not  bind 
the  company  to  grant  the  extension,  and  the 
court.  In  the  charge  to  the  Jury,  did  not 
authorize  tbe  Jury  to  consider  tbe  evidence 


for  that  purpose.  Tbe  evidence  was  rele- 
vant on  other  issues,  and  tbe  objection  that 
it  tended  to  vary  tbe  written  contract  was 
properly  overruled.  If  the  evidence  was  not 
admissible  for  the  purposes  for  which  It  was 
offered,  the  objection  urged  did  not  cover 
the  grounds  upon  wliich  it  should  have  been 
excluded. 

The  plaintiff  In  error  complains  of  tbe  ac- 
tion of  tbe  court  in  permitting  tbe  said  wit- 
ness Harry  Berwald  to  testify  that  the  as- 
sured, Louis  Berwald,  could  not  speak  or 
write  tbe  XMgllsh  language,  except  to  sign 
his  name.  In  view  of  tbe  charge  of  tbe 
court,  this  evidence  related  to  an  immaterial 
Issue,  and  tbe  error,  if  any,  was  harmless. 
In  the  absence  of  fraud,  which  was  not 
shown,  the  assured  was  bound  to  take  no- 
tice of  tbe  stipulation  of  the  policy  limiting 
the  authority  of  the  company's  agents,  and 
the  case  was  submitted  to  the  Jury  on  that 
theory.  The  evidence  la  question  cannot 
have  affected  tbe  verdict  on  tbe  issues  as 
submitted,  and  no  injury  can  have  resulted 
to  the  plaintiff  in  error  from  its  introduction. 

Tbe  plaintiff  in  error  complains  of  the  ac- 
tion of  the  court  in  permitting  the  defendant 
in  error  to  prove  by  one  Hurst  that  he  held 
a  policy  In  tbe  said  company,  and  that  Rein- 
hardt &  Son  extended  the  thne  for  tbe  pay- 
ment of  his  premiums.  The  evidence  was 
not  admissible  for  the  purpose  of  establishing 
a  custom  that  would  destroy  the  binding  ef- 
fect of  the  provisions  of  the  policy,  and  tbe 
court.  In  the  charge  given  to  the  Jury,  rec- 
ognized this  rule,  and  treated  the  stipulations 
contained  in  tbe  policy  as  binding  on  tbe  as- 
sured, unless  waived  by  the  company,  acting 
throngh  its  duly  authorized  agents.  The  tes- 
timony of  Hurst,  taken  in  connection  with 
that  of  Sidney  Reinhardt  and  Leon  Blum, 
tended  to  show  that  Reinhardt  &  Son  fre- 
quently granted  such  extensions,  and  that 
their  action  in  doing  so  was  acquiesced  In 
and  ratified  by  tbe  company.  Such  course  of 
dealing  is  indicative  of  authority  on  the  part 
of  Reinhardt  &  Son  to  act  for  the  company 
in  respect  to  such  matters,  and  we  are  of 
opinion  that  the  testimony  of  Hurst  was  ad- 
missible for  such  purpose. 

One  other  question  remains  to  be  consid- 
ered. It  was  alleged  in  tbe  answer  filed  in 
the  trial  court  by  the  plaintiff  in  error  that 
"the  assured  not  only  voluntariiy,  but  pur- 
posely and  designedly,  declined  to  pay  the 
said  preminm  due  on  November  21,  1889; 
that  be  expressly  declined  to  pay  the  same  for 
the  reason  that  he  desired  to  terminate  his 
previous  policy  contract  with  this  defendant; 
that  he  expressly  declared  that  be  desired  to 
terminate  such  previously  existing  contract, 
and  that  he  desired  to  take  out  insurance  in 
another  company  in  lieu  of  the  insurance  he 
had  with  this  defendant;  that,  in  pursuance 
of  such  purpose  and  design  on  tbe  part  of  tbe 
said  Berwald,  he  did,  on  or  about  the  14th 
day  of  December,  1899,  apply  for  and  obtain 
from  tbe  Pacific  Mutual  Life  Inanrance  Corn- 
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pany  of  California  a  policy  In  the  anm  of 
$2,000;  that  said  Berwald  stated,  as  a  reason 
why  be  declined  to  pay  said  premium,  that  he 
preferred  the  said  policy  of  the  said  the  Pa- 
cific Mutual  Life  Insurance  Company  of  Cal- 
ifornia; that  he  obtained  said  policy  In  the 
sum  of  $2,000  In  the  said  last-named  com- 
pany; and  that  the  same  was  paid."  On  the 
trial  the  plaintiff  In  error  requested  a  special 
charge  which  reads  thus:  "If,  from  the  evi- 
dence, you  find  that  Louis  Berwald  took  out 
a  policy  in  the  Pacific  Mutual,  and  that  be 
did  so  with  the  Intention  of  abandoning  the 
policy  herein  sued  on,  and  that  be  did  so 
abandon  the  policy  herein  sued  upon,  then 
you  will  return  a  verdict  for  the  defendant" 
This  charge  was  refosed,  and  the  issue  rais- 
ed by  said  plea  was  not  submitted  to  the 
jury.  This  action  of  the  trial  court  Is  as- 
signed as  error.  The  defendant  In  error  in- 
sists that  the  plea  above  quoted  sets  np  no 
defense  to  the  action  on  the  policy.  It  Is 
unnecessary  for  us  to  decide  that  question, 
as  the  evidence  was  not  such  as  to  require 
the  submission  of  the  issue  attempted  to  be 
raised  by  the  plea.  It  was  shown  that  on 
December  14,  1899,  Berwald  tooic  out  a  policy 
for  $2,000  in  the  Pacific  Mutual  Company, 
and  that  after  bis  death  the  same  was  paid 
to  bis  wife,  who  is  the  defendant  In  error 
herein.  Harry  Cerf,  the  agent  wHo  solicited 
said  insurance,  testified  that  Berwald  told 
him  at  the  time  that  It  was  his  Intention  to 
take  that  policy  in  lieq  of  the  one  he  had  In 
the  Washington  Life  Insurance  Company, 
which  is  the  policy  sued  on  herein,  and  to 
drop  the  said  last-named  policy.  On  the 
other  hand,  this  testimony  was  controverted 
by  Harry  Berwald,  and  it  was  shown  that  in 
the  application  for  the  Pacific  Mntnal  policy 
It  was  stated  that  the  applicant  was  Insured 
In  the  Washington  Company  for  $2,000.  The 
evidence  is  uncontradicted  to  the  effect  that 
when  the  premium  fell  due  on  the  policy  In 
suit  on  November  21,  1899,  and  Blum  pre- 
sented the  account  therefor,  Berwald  asked 
for  an  extension  for  30  days.  The  verdict 
establishes  the  fact  that  the  extension  was 
granted,  and  there  was  no  attempt  to  show 
that  the  notice  reqtuired  by  the  policy  of  the 
maturity  of  the  premium  as  extended  was 
given.  It  is  conceded  that  the  company 
knew  nothing  of  the  intention  of  Berwald  to 
abandon  the  contract,  if  he  had  such  Inten- 
tion, until  after  the  extension  had  expired. 
It  is  beyond  controversy,  therefore,  that  In 
granting  the  extension,  and  In  falling  to 
give  notice,  the  company  was  not  Influenced 
by  the  secret  intention  of  Berwald  to  aban- 
don the  contract.  If  such  intention  existed. 
The  evidence  suggests  the  theory  that  there 
may  have  been  an  intention  on  Berwnld's 
part  to  abandon  his  Insurance  in  the  Wash- 
ington Company,  but  it  shows  conclusively 
that  the  company  did  not  know  the  fact,  and 
did  not  act  thereon;  that  there  was  no  mn- 
tnal  agreement  between  the  parties  to  the 
contract  to  abandon  the  contract;   that  Ber- 


wald received  no  consideration  for  snch  aban- 
donment; and  that  the  company  sustained 
no  injury  on  account  of  the  Intention  of 
Berwald  to  abandon  the  contract,  if  he  had 
such  intention.  The  company  might  have 
terminated  Its  liability  on  the  policy  by  re- 
fusing to  grant  the  extension,  or  by  giving 
the  notice  required,  or  by  agreement  with 
Berwald,  or  by  knowing  and  acting  upon  bis 
intention  to  abandon  the  policy.  None  of 
these  events  occurring,  it  cannot  be  held  that 
Berwald  abandoned  the  contract  of  insur- 
ance, and  the  action  of  the  trial  court  in  re- 
fusing to  submit  the  issue  to  the  Jury  must 
be  approved. 
The  Judgment  is  affirmed. 

On  Rehearing; 
(Feb.  28, 1903.) 

Plaintiff  in  error  requests  ns  to  correct  cer- 
tain of  our  findings  of  fact,  and  to  make  a 
number  of  additional  findings.  Complaint  is 
made  of  the  statement  in  the  opinion  that 
Blum  presented  to  Berwald  an  account  for 
the  premium.  The  statement  is  not  literally 
correct  Blum  bad  the  official  receipt  for  the 
premium  when  he  demanded  payment  there- 
of, and  tendered  the  receipt  on  condition  that 
the  premium  was  paid.  We  find  no  other  in- 
accurate statement  in  the  opinion. 

We  are  especially  nrged  to  make  addi- 
tional findings  on  the  issue  relating  to  the 
abandonment  of  the  policy  by  Berwald.  Our 
flindlngs  upon  that  issue  are  believed  to  cover 
every  material  fact  pertinent  to  the  issue  as 
raised  by  the  special  plea  and  as  presented 
by  the  requested  charge. 

Except  as  indicated  atMve,  the  motion  to 
correct  our  findings  of  fact  and  for  additlonnl 
findings  Is  overruled.  The  motion  for  re- 
hearing is  also  overruled. 


HOME  MUX.  INS.  CO.  T.  NICHOLS  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  SI, 
1903.) 

INStJRANCE— TRANSFER  OP  PROPERTY— CON- 
SENT OP  INSURER— NECESSITY  OF  WRITINO 
—CONDITIONS— BREACH  BY  ORIGINALi  HOLD- 
ER—DEFENSES. 

1.  Where  an  insurance  et^nt  had  authority 
to  consent  on  behalf  of  the  insurer  to  a  trans- 
fer of  the  property,  and  did  orally  consent  to 
such  transfer,  such  consent  was  binding  on  the 
iusurer,  thotigh  the  policy  provided  that  no 
afrent  should  have  power  to  give  any  permission 
affecting  the  insurance  under  the  policy,  unless 
in  writing  and  attached  thereto. 

2.  Where  an  Insurance  company  consented  to 
the  transfer  of  the  property  insured,  and  to  an 
assignment  of  the  policy,  a  breach  of  condition 
by  tne  original  holder  was  no  defense  to  an  ac- 
tion by  the  transferee  for  a  loss  occurring  after 
the  transfer. 

Error  from  district  coort,  Dallas  county: 
Richard  Morgan,  Judge. 
Action  by  J.  H.  Nichols  and  others  against 

*Rehearlns  denied  February  28,  1903. 

f  2.  See  Insurance,  vol,  28  Cent  Dig.  |  Utk 
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tbe  Home  Mutual  Insurance  Company.  From 
a  judgment  in  favor  of  plaintiffs,  defendant 
biingra  error.    Affirmed. 

Alexander  &  Thompson,  for  plaintiff  in  er- 
ror. K.  R.  Craig  and  Fitzbugti  &  Smith,  for 
defendants  in  error. 

THMPLETON,  J.  Salt  by  J.  H.  Nichols, 
B.  8.  Wathen,  W.  M.  Luck,  and  J.  E.  Luck 
against  the  Home  Mntoal  Insurance  Company 
on  a  Are  insurance  policy  In  the  sum  of  $1,000, 
issued  on  August  6, 1900,  by  the  said  company 
to  W.  M.  Luck  and  J.  E.  Luck.  The  insur- 
ance covered  a  certain  mill  property,  which 
was  destroyed  by  fire  on  June  21,  1801,  dur- 
ing the  term  of  the  policy.  A  trial  before  the 
court  without  a  Jury  resulted  In  a  recovery  by 
the  pialntiffB,  nuU  the  defendant  ha*  appeiued. 

At  the  time  of  tbe  Issuance  of  the  policy 
tbe  property  was  incumbered  with  a  lien  in 
favor  of  Miss  Virginia  Oreen;  tbe  lien  being 
evidenced  by  a  deed  of  trust,  witb  C.  3.  Oreen 
es  trustee.  The  company  knew  of  the  exist- 
ence of  tbe  Hen,  and  there  was  a  rider  at- 
tached to  the  policy,  making  the  loss,  if  any, 
payable  to  G.  J.  Green,  trustee,  as  his  interest 
might  appear.  The  debt  having  matured,  the 
trustee,  in  accordance  with  the  provisions  of 
the  deed,  advertised  the  property  for  sale. 
On  June  3,  1901,  the  day  before  tbe  sale  was 
advertised  to  take  place,  the  Lucks  sold  the 
property,  and  assigned  tbe  unexpired  policy 
to  Nichols.  Wathen  famished  Nichols  the 
money  to  pay  off  the  Oreen  debt,  and  took  a 
deed  of  trost  <m  the  property  to  secure  tbe 
'  amount  so  advanced.  The  policy  had  been 
left  by  the  Lucks  with  tbe  company's  agents 
for  safe-keeping,  and  they  authorized  Nichols 
to  go  to  said  agents  and  have  the  necessary 
changes  made.  On  tbe  said  3d  day  of  June, 
Nichols,  accompanied  by  C.  J.  Green  and 
Wathen's  attorney,  saw  the  company's  agent, 
and  notified  blm  of  the  facts  aforesaid,  except 
the  fact  that  the  property  had  been  advotised 
for  sale.  He  exhibited  tbe  deed  from  the 
Lucks  to  himself,  and  his  deed  of  trust  to 
Wathen,  and  requested  the  agent  to  make  such 
lodorsements  on  the  policy  as  were  necessary 
to  effect  a  transfer  of  tbe  insurance.  Tbls 
the  agent  agreed  to  do,  and  Nichols  went  off 
to  get  some  revenue  stamps  to  put  on  bis 
deed.  He  returned  shortly,  and  the  agent 
banded  him  the  policy.  A  loss-payable  clause 
in  favor  of  Wathen  had  been  attached  to  the 
policy,  but  the  assent  of  the  company  to  tbe 
transfer  to  Nichols  bad  not  been  indorsed 
thereon.  Nichols,  supposing  tbe  proper  in- 
dorsements had  been  made,  did  not  exam- 
ine tbe  policy,  and  delivered  tbe  same  to 
Wathen's  attorney,  who  banded  It  to  Wath- 
en's clerk.  Neither  Nichols  nor  Wathen 
knew  that  the  Indorsements  had  not  been 
made  until  after  tbe  loss  occurred.  Tbe  said 
agent  of  tbe  company  had  authority  to  issue 
policies  and  to  assent  to  tbe  transfer  of  tbe 
insured  property.  Nichols  and  Wathen  knew 
that  tbe  property  bad  been  advertised  for 


sale  under  the  deed  of  trust  to  Oreen,  but 
had  no  fraudulent  purpose  in  not  notifying 
the  company's  agent  of  the  fact  It  was  not 
shown  whether  the  company  knew,  in  fact 
that  tbe  trustee  bad  advertised  a  sale. 

The  policy  contained  a  clause  providing 
that  tbe  same  should  be  void  if,  with  tbi- 
knowledge  of  the  assured,  notice  of  sale 
should  be  given  of  the  insured  property  by 
virtue  of  any  trust  deed,  or  if  any  change 
should  take  place  in  the  title  of  tbe  subject 
of  insuiance.  Tbe  policy  further  provided: 
"This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions, 
together  with  such  other  provisions,  agree- 
ments or  conditions  as  may  be  indorsed  here- 
on or  added  hereto;  and  no  agent  or  other 
representative  of  this  company  shall '  have 
power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  are  by  the  terms 
of  this  policy  the  subject  of  agreement  en- 
dorsed hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions,  no  olflcer, 
agent  or  other  representative,  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provisionir  or  conditions,  unless 
sacb  waiver,  if  any,  shall  be  written  uiran  or 
attached  hereto;  nor  shall  any  privilege  or 
permission  affecting  this  insurance  under 
tbls  policy  exist  or  be  claimed  by  the  assured 
unless  so  written  or  attached."  The  plain- 
tiff in  error  contends  that  tbe  advertisement 
of  sale  under  tbe  trust  deed,  and  the  trans- 
fer of  the  property  to  Nichols,  constituted 
breaches  of  the  conditions  of  the  policy,  and 
tbe  contention  is  admitted  by  the  defendant 
in  error  to  be  well  taken.  The  plaintiff  In 
error  presents  the  further  contention  that, 
as  the  assent  of  the  company's  agent  to  the 
transfer  to  Nichols  was  not  indorsed  on  tbe 
policy  as  required  by  tbe  provisions  of  tbe 
policy,  tbe  same  was  not  binding  on  the  com- 
pany, and  will  not  prevent  a  forfeiture.  In 
support  of  this  contention  the  plaintiff  in  er- 
ror cites  a  decision  by  the  Supreme  Court  of 
tbe  United  States  in  the  case  of  Assurance 
Co.  V.  Building  Association,  22  Sup.  Gt.  13:i, 
46  Ll  Ed.  313.  In  that  case  the  property  in- 
sured was  covered  by  other  insurance  at  the 
time  tbe  policy  there  sued  on  was  issued. 
It  was  provided  that  the  existence  of  such 
other  insurance  should  render  the  policy  null 
and  void.  When  he  took  out  tbe  policy,  the 
assored  gave  notice  to  tbe  agent  of  the  com- 
pany who  Issued  tbe  policy  of  the  existence 
of  the  other  Insurance,  but  no  indorsement 
in  respect  thereto  was  entered  on  tbe  policy. 
There  was  a  provision  of  the  policy  relating 
to  the  authority  of  the  agents  of  the  com- 
pany, and  the  manner  of  evidencing  tbe  as- 
sent of  the  company  to  waivers  of  condi- 
tlons  of  the  policy,  similar  to  that  quoted 
above  from  the  policy  in  suit  herein.  In  an 
opinion  by  Justice  Shiras,  in  which  the  ques- 
tion was  exhaustively  considered,  it  was  held 
that  tbe  policy  was  void.  It  is  plausibly 
argued  by  tbe  plaintiff  in  error  here  that  the 
decision  cited  should  control  in  this  case. 


Digitized  by 


Google 


442 


72  SOUTUWifiSTERN  EEPORTBE. 


(Tex. 


We  think,  however,  that  there  is  a  broad 
dlsttDctlon  between  the  facts  of  that  case 
and  thoee  of  the  one  at  bar.  In  the  case  be- 
fore us  the  assent  of  the  company  to  the 
transfer  of  the  Insured  property  was  subse- 
quent to  the  Issuance  of  the  policy.  That  It 
lay  In  the  i>ower  of  the  parties  to  the  policy 
contract  to  make  such  changes  therein  as 
they  might  agree  upon  after  the  execution  of 
the  contract  Is  too  clear  for  argument.  It  Is 
equally  clear  that  they  were  not  Irrevocably 
bound  by  the  stipulation  contained  In  the 
policy  that  their  future  contracts  relating  to 
the  Insurance  in  question  should  be  In  writ- 
ing. Insurance  Co.  v.  Earle,  83  Mich.  153, 
dted  and  approved  in  Morrison  v.  Insurance 
Co.,  69  Tex.  353,  6  S.  W.  805,  6  Am.  St  Rep. 
63.  The  rule  that  all  preliminary  negotia- 
tions will  be  treated  as  having  been  merged 
Into  the  written  contract,  and  prohibiting 
proof  of  contemporaneous  parol  agreements 
which  affect  the  written  Instrument,  has  no 
application  here.  Beyond  question,  the  com- 
pany could,  by  agrreement  in  parol  made  sub- 
sequent to  the  execution  of  the  policy  con- 
tract, legally  assent'  to  a  transfer  of  the 
Insured  property,  notwithstanding  the  provi- 
sion of  the  contract  that  such  assent  to  be 
binding,  should  be  In  writing.  The  real  Is- 
sue, then,  is  not  whether  the  company  could 
bind  Itself  by  Its  assent  verbally  given,  but 
whether  the  agent  who  acted  for  It  In  the 
transaction  had  authority  to  so  bind  it  This 
particular  agent  had  been  appointed  by  the 
company  to  act  for  It  in  the  matter  of  as- 
senting to  such  transfers.  The  question, 
then,  is  not  whether  he  was  authorized  to 
bind  the  company  by  his  acts  done  in  that 
behalf,  but  whether  his  acts  done  were  bind- 
ing if  not  done  in  the  prescribed  manner.  He 
held  the  commission  of  the  company  to  rep- 
resent It  In  the  matter  of  agreeing  to  the 
change  In  ownership  of  the  insured  property. 
His  power  and  discretion  in  making  such 
agreement  were  not  limited.  The  limitations 
of  the  policy  affected  only  the  means  by 
which  his  action  was  to  be  evidenced.  It 
was  provided  by  the  contract  that  such 
agreement,  to  be  valid,  should  be  reduced  to 
writing.  But  we  have  seen  above  that  the 
company  itself  could  waive  the  provision. 
As  the  company  is  a  corporation,  It  can  act 
only  through  its  officers  and  agents.  The 
authority  to  make  the  waiver  necessarily  re- 
sides In  some  of  its  officers  or  agents.  In 
what  officer  or  agent  of  the  company  can  the 
authority  be  more  fitly  vested  than  the  one 
who  has  been  deputed  by  the  company  to 
deal  with  the  assured,  and  to  represent  it  in 
that  relation?  Undoubtedly,  none;  and, 
when  the  company  puts  him  up  as  Its  rep- 
resentative, it  cannot  deny  his  acts.  He  may 
not  exceed  the  limits  of  his  authority,  but, 
within  its  limits,  his  acts  are  those  of  his 
principal. 

The  clause  of  the  policy  relied  on  by  ap- 
pellant was  not  Intended  as  a  limitation  of 
bl9  authority  to  contract  In  behalf  of  the 


company,  but  Its  purpose  was  to  require 
him  to  contract  In  writing;  and  we  have  al- 
ready seen  that  this  would  not  prevent  the 
company  from  binding  Itself  by  parol,  and 
was  not.  In  fact,  a  limitation  of  the  power 
of  the  agent  It  Is  significant  that  the  clause 
under  consideration  declares  that  no  officer, 
agent  or  other  representative  of  the  compa- 
ny should  have  authority  to  make  such 
agreement,  except  In  writing.  If  no  o£9cer, 
agent,  or  other  r^resentatlve  of  the  com- 
pany could  bind  it  by  verbal  agreement,  then 
the  company  could  not  be  bound  In  that 
manner-a  conclusion  which  Is  not  admissi- 
ble. The  company  could  not  In  this  way  de- 
prive itself  of  its  fundamental  right  and  pow- 
er to  make  contracts.  It  is  too  well  settled 
to  require  a  citation  of  authorities  that  a 
contract  In  writing  may  be  altered  or  dis- 
charged by  an  agreement  in  parol.  Our 
conclusion  is  that  the  contention  of  the 
plaintiff  In  wror  Is  not  well  taken,  and  that 
the  assent  of  Its  agent  to  the  transfer  to 
Nichols  was  binding  on  the  company,  not- 
withstanding the  provision  of  the  policy  re- 
quiring the  assent  to  be  indorsed  on  the  pol- 
icy. The  failure  to  make  the  required  in- 
dorsement being  due  to  the  oversight  or  neg- 
ligence of  the  company's  agent  and  being  in 
no  way  chargeable  to  the  assured,  and  the 
assured  having  paid  a  valuable  considera- 
tion for  the  policy,  by  permitting  the  com- 
pany to  retain  the  unearned  premium,  and 
having  received  and  held  the  policy  in  the 
belief  that  he  had  procured  valid  Insurance, 
the  company  is  precluded  from  now  assert- 
ing the  invalidity  of  the  policy.  The  com- 
pany, through  its  said  agent,  had  knowledge 
of  the  facts  aforesaid,  and,  not  having  re- 
pudiated his  acts,  must  be  held  to  have  rati- 
fied the  same,  and  to  be  bound  thereby. 
Morrison  v.  Insurance  Co.,  supra.  We  have 
been  led  into  a  discussion  of  this  question  by 
the  insistence  of  the  plaintiff  in  error  that 
the  oouctuslon  we  have  reached  Is  In  conflict 
with  the  decision  of  the  Supreme  Court  of 
the  United  States,  dted  above.  That  our 
holding  is  in  harmony  with  the  decisions  of 
our  state  Supreme  Court  is  not  controverted. 
The  Morrison  Case,  supra,  the  Lee  Case,  73 
Tex.  643,  11  S.  W.  1024,  and  the  Wagnw 
Case,  92  Tex.  549,  60  S.  W.  569,  are  ded^ve 
of  the  question.  It  is  unnecessary  to  consid- 
er whether  there  Is  a  conflict  between  the 
rule  announced  by  the  state  court  and  that 
laid  down  by  the  United  States  court  as  the 
facts  of  the  case  at  bar  clearly  distinguish 
it  from  the  case  decided  by  the  court  at 
Washington,  and  the  cases  do  not  necessa- 
rily turn  upon  the  application  of  the  same 
legal  principles. 

It  is  urged  that  the  breach  of  the  condi- 
tion of  the  policy  growing  out  of  the  ad- 
vertisement of  the  insured  property  for  sale 
under  the  trust  deed  should  be  held  to  oper- 
ate as  a  forfeiture.  The  answn  to  the 
proposition  is  that  the  breach  occurred  be- 
fore the  policy  was  assigned  to  Nichols,  and 
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that  It  caimot  affect  bla  contract  with  the 
company.  The  rule  Is  thus  stated  in  2  May 
on  Insurance,  sec  378a:  "By  a  sale  of  the 
property,  and  an  assignment  of  the  policy 
with  the  company's  consent,  a  new  contract 
arises,  which  may  be  enforced  without  re- 
gard to  what  occurred  before  the  transfer, 
it  the  assignee  is  innocent  of  fraud.  A  past 
breach  of  condition  by  the  original  policy 
holder  •  •  •  cannot  be  set  up,  even 
though  the  breach  was  nnknown  to  the  com- 
pany at  the  time  of  assent"  The  rule  stated 
was  followed  by  this  court  In  Insurance  Co. 
▼.  Oonter,  85  S.  W.  715,  and  the  case  dis- 
tingnisbed  from  the  case  of  Association  v. 
Plonmoy.  84  Tex.  682,  18  8.  W.  788,  81 
Am.  St  Bep.  88,  where  a  different  rule  was 
applied.  What  was  said  in  the  Gunter  Case 
Is  sufficient  to  dispose  of  the  question,  and 
renders  a  further  discussion  thereof  mmeces- 
sary. 
The  Judgment  is  affirmed. 


ZBPBDA  T,  HOFPJIAN.* 

(Court  of  Civil  Appeals  of  Texas.    Stia.  28, 1903.) 

UMITATIONS— ADVERSB     POSSESSION— CHAIU 
ACTER  OF  POSSESSION. 

1.  Liimitations  do  not  run  in  favor  of  one  In 
poBsession  of  land,  as  against  the  state. 

2.  Where  acts  done  on  land  are  such  as  to  give 
imeqnivocal  notice  of  a  claim  thereto  adverse  to 
all  others,  accompanied  iy  actual  possession,  ex- 
clusive in  character,  limitations  run  iu  favor 
of  the  adverse  possessor  from  the  time  occu- 
pancv  commenced,  whether  the  land  be  inclosed 
or  not 

3.  Where  laud  was  not  inclosed^  and  one  ac- 
tually occupied  a  part  thereof,  limitations  did 
not  mn  in  his  favor  as  regards  that  portion  of 
the  land  not  actually  occupied,  iu  the  absence  of 
any  showing  that  the  occupancy  and  use  of  the 
remainder  bad   been   exclusive. 

Appeal  from  district  court,  Bezar  county; 
Jno.   H.  Clark,  Judge. 

Action  by  Jacob  Hoffman  against  Vlcto- 
riano  Zepeda  and  wife.  From  a  Judgment 
for  plaintiff,  defendant  above  named  appeals. 
Affirmed. 

Bell  &  McAsklU,  tor  appellant  Webb  & 
Goeth,  for  appellee. 


JAMBS,  C.  J.  Plaintiff,  Hoffman,  alleged 
that  he  is  and  was  on  March  31, 1901,  owner 
and  In  possession  of  certain  land  in  his  In- 
dosure,  the  same  being  all  of  survey  2^ 
In  name  of  J.  P.  Alexander,  and  parts  of 
surveys  176  i/io,  H.  Dohme,  and  No.  1,  John 
B.  McMlchel;  that  on  AprU  1,  1901,  defend- 
ants Vlctorlano  Zepeda  and  bis  wife,  Cata- 
rlna  Zepeda,  caused  plaintiff's  fence  sur- 
rounding his  said  land  to  be  cut;  that  plain- 
tiff reiiaired  It  and  on  April  7th  defendants 
again  cut  it;  that  they  threaten  to  again  cut 
and  destroy  it,  which  threats  he  fears  they 
wHl  carry  into  effect;   that  defendants  have 

•Writ  of  error  denied  by  supreme  court. 

f  2.  See  Adverse  Poueislon,  vol.  1,  Cent  Dig.  (  100. 


been  and  are  committing  acts  of  trespass  on 
plslntiff'B  said  land,  cutting  wood  therefrom, 
etc.,  to  plaintiff's  damage  in  certain  sums; 
and  that  said  acts  were  maliciously  and  op- 
pressively done,  for  which  he  asks  exemplary 
damages  in  a  certain  sum,  and  prays  for  In- 
junction and  damages.  It  Is  not  deemed 
necessary  to  state  the  pleadings  further,  ex- 
cept that  defendants  disclaimed  as  to  the 
land  described  in  the  petition,  except  as  to 
such  as  might  conflict  with  the  Thomas  Perez 
160-acre  survey.  No.  405%,  which  survey 
was  conveyed  by  Thomas  Perez  to  Victorian© 
Zepeda  In  1883,  and  which  was  paid  for  with 
the  separate  funds  of  defendant  Catarina 
Zepeda.  As  to  this  tract  they  also  pleaded 
title  by  limitations.  Plaintiff,  in  turn,  plead- 
ed res  adjudlcata.  It  was  admitted  that 
plaintiff's  title  was  from  the  state;  that  the 
Dohme  title  dated  from  May  24,  1874,  the 
McMlchel  title  from  January  7,  1884,  and  the 
Alexander  title  from  January  17,  1901.  It 
was  also  admitted  that  title  to  same  "is  good 
In  plaintiff,  and  was  so  on  March  31,  1891, 
and  since  then  in  all  the  land,  except  in  ao 
far  as  same  may  be  defeated  by  the  claim 
of  title  of  defendants  to  the  Perez  land  de- 
scribed in  the  answer,  or  In  so  far  as  de- 
fendants might  establish  superior  title  In 
themselves  by  possession  or  other  rights 
pleaded  in  their  answer." 

The  followhig  mattMs  were  in  Issue:  Did 
defendants  show  the  existence  of  title  under 
the  state  to  the  Perez  pre-emption  survey? 
or  a  title  by  limitations,  as  against  plaintiff's 
admitted  title? 

The  evidence  fails  to  show  that  title  was 
obtained  from  the  state  to  the  tract  described 
in  the  answer  as  purchased  by  defendants 
fr<»n  Thomas  Perez. 

As  to  limitations,  the  facts  are  substan- 
tially that  the  land  described  in  the  deed 
from  Perez  to  VIctoriano  Zepeda  conflicted  in 
part  with  a  siuperlor  survqr  known  as  the 
Thomas  Robinson  survey,  owned  by  defend- 
ant, and  upon  that  part  of  the  Perez  tract 
in  conflict  with  the  Boblnson  defendants  had 
all  their  Improvements.  The  witness  Modesto 
Torres  testified  that  Zepeda  pastured  his  cat- 
tie  on  the  land,  and  had  a  Add  on  it  and 
had  been  getting  wood  there  ever  since  be 
bought  It  from  Perez;  that  he  moved  on  the 
land  about  17  years  ago;  that  the  Improve- 
ments made  by  Zepeda  are  all  on  such  part 
of  the  land  as  Is  also  covered  by  the  Thomas 
Robinson  survey  owned  by  Zepeda.  VIcto- 
riano Zepeda  testified  that  he  moved  on  the 
Perez  land  about  1883;  that  it  has  been  his 
home  ever  since  then;  that  be  has  ever  since 
used  the  land  for  a  pasture  for  bis  cattle; 
got  water  from  the  Pastores  Spring,  at  the 
northwest  comer  of  the  Perez  land,  at  a 
place  not  on  the  Robinson  land;  that  he  did 
not  remember  the  date  he  moved  on  the 
land— it  was  about  17  years  ago  (the  trial 
was  in  1902);  that  his  improvements  are 
entirely  within  the  Robinson  survey,  which 
he  owned.     Jesus  Zepeda  testified  that  he 
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was  one  of  the  chain  bearers  when  Thomas 
Perez  had  the  land  surveyed  for  a  pre-emp- 
tion. Perez  lived  there  about  three  years. 
Vlctorlano  Zepeda  bought  it  In  1883,  and 
moved  on  It  He  got  water  from  the  Pas- 
torea  Spring  for  home  use,  and  watered  his 
cattle  there.  He  grazed  his  cattle  on  the 
land.  He  cut  wood  on  the  Perez  land  for 
home  use  and  for  market  The  imptove- 
ments  made  by  Vlctorlano  Zepeda  are  on  the 
land  Included  In  the  Thomas  Robinson  sur- 
vey, and  also  the  Perez  survey. 

It  was  embraced  In  an  admission  that  the 
Improvements  made  by  Vlctorlano  Zepeda 
were  upon  land  covered  by  the  Robinson 
survey  and  the  Perez  claim,  and  not  upon 
land  described  in  plaintlET's  petition,  and  also, 
substantially,  that  defendant  had  committed 
the  acts  charged,  and  that  plalntlfl  was  en- 
titled to  the  Injunction  prayed  for,  unless 
said  land  Is  owned  by  defendants.  There  Is 
a  sketch,  made  a  part  of  the  Judgment  which 
is  omitted  from  the  original  transcript  but 
an  agreement  has  been  filed  to  save  a  writ 
of  certiorari,  which  makes  a  transcript  here- 
tofore filed  for  an  affirmance  on  certificate 
a  part  of  the  record  in  this  appeal,  which 
shows  the  Judgment  and  the  map  which  is 
a  part  of  It  We  here  copy  the  map,  the 
dotted  lines  being  added  by  us  In  order  to 
show  approximately  the  situation  of  the  Per- 
ez tract  with  reference  to  the  adjacent  mr- 
veys: 


appears  that  until  1801  it  was  state  land,  and 
against  the  state  the  statute  does  not  mn. 

Did  defendants  show  such  posBession  of 
the  portions  of  the  Dohme  and  McMlchel 
surveys,  over  which  the  lines  of  the  Perez 
extended,  as  would  support  a  daim  of  title 
by  limitations?  Zepeda's  use  of  part  of  the 
Peres  tract  (that  conflicting  with  the  Robin- 
son) was  undoubtedly  sufUcient  in  character 
to  satisfy  the  statute,  and  constituted  con- 
structive possession  to  the  wlMle,  under  or- 
dinary conditions.  Taliaferro  v.  Butler,  77 
Tex.  578,  14  S.  W.  191;  Oantagrel  v.  Von  Lu- 
pin, 68  Tex.  S70.  But  this  doctrine  of  con- 
structive possession  ceases  to  apply  where 
the  boundaries  In  defendant's  deed  conflict 
with  an  older  or  superior  survey.  Parker  v. 
Balnes,  66  Tex.  006;  Turner  v.  Moore,  81 
Tex.  208,  16  8.  W.  929,  and  cases  there  cited; 
also  Allen  v.  Boggeas,  94  Tex.  86,  58  S.  W. 
833.  In  such  a  case  actual  possession  must 
exist  with  regard  to  what  is  thus  in  conflict. 

It  is  observed  that  defendant's  evidence 
shows  that  the  Zepedas  had  all  their  improve- 
ments on  that  comer  of  the  Perez  tract  which 
lay  over  the  Robinson  survey,  and  we  infer 
from  this  that  they  had  no  fences  on  the  re- 
mainder; that  they  used  the  tract  generally 
for  grazing  their  cattle  and  cutting  timber 
thereon;  and  tiiat  they  used  the  Pastores 
Spring  for  stock  water  and  for  their  home- 
stead- puri)oses.  The  map  shows  another 
spring  on  the  comer  of  the  tract  where  the 
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From  this  sketch  it  will  be  noticed  that 
the  Perez  tract  overlapped  in  part  the  Robin- 
son, the  Dohme,  the  McMlchel,  and  the  O., 
C.  &  S.  P.  Ry.  Co.  surveys.  It  also  shows 
the  position  of  the  Pastores  Spring,  which 
one  of  defendant's  witnesses  states  is  at  the 
northwest  corner  of  the  Perez  boundaries; 
but  this  is  evidently  a  mistake,  as  the  sketch 
shows  this  spring  to  be  the  southwest  cor- 
ner, and  within  the  conflict  of  the  Perez  with 
the  Dobme  survey. 

As  to  the  Alexander  tract  defendants  clear- 
ly have  no  title  by  limitations,  because  It 


Improvements  are  situated,  and  t  proper  in- 
ference Is  that  that  spring  was  also  used  by 
them  for  said  purposes.  We  find  no  evidence 
that  the  deed  from  Perez  to  Zepeda  was  ever 
recorded,  although  that  fact  was  alleged  by 
defendants.  If  it  might  be  said  that  there 
was  some  evidence  that  the  Zepedas  had  the 
land  fenced,  there  was  none  to  show  how 
long  it  had  been  fenced.  The  statute  relied 
on  was  that  of  10  years. 

Under  the  decisions  in  this  state  this  evi- 
dence was  not  sufficient  to  show  actual  pos- 
session of  the  land  Inside  the  conflict  with 
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tbe  Dohme  and  McMlchel  Borveys,  Bocb  as 
tbe  statute  contemplates,  Fuentes  t.  Mo- 
Donald,  86  Tex.  135,  20  S.  W.  43;  Sellman  t. 
Hardin,  68  Tex.  86;  Murphy  v.  Welder,  58 
Tex.  241.  As  Is  stated  in  Richards  t.  Smith, 
67  Tex.  610,  4  S.  W.  571,  where  tbe  acts  done 
upon  a  tract  of  land  are  such  as  to  give 
unequivocal  notice  to  all  persons  of  a  claim 
to  It  adverse  to  the  claim  of  all  others,  and 
this  is  accompanied  by  an  actual  possession 
exclusive  In  Its  character,  then  limitations  will 
run  In  favor  of  tbe  person  so  asserting  ad- 
verse claim  and  enjoying  an  exclusive  pos- 
session from  the  time  such  occupancy  began, 
wbetber  tbe  land  be  Inclosed  or  not  Tbe 
testimony  does  not  approach  these  require- 
ments. And  there  was  no  attempt  to  show 
that  what  use  defendants  had  made  of  tbe 
land  outside  of  that  actually  occupied  by 
them  bad  been  exclusive,  nor  its  extent  We 
therefore  conclude  that  tbe  testimony  war- 
ranted finding  against  defendants'  claim  of 
title  by  limitations  to  any  of  the  land  de- 
scribed in  the  petition,  and  that  under  tbe 
agreements  plaintiff  was  entitled  to  tbe  in- 
junction. 

It  is  not  necessary,  in  this  view  of  the 
case,  to  investigate  alleged  error  In  reference 
to  the  issue  of  res  adjudicata.  The  case  was 
tried  by  tbe  Judge  without  Jury,  and  there 
are  no  conclusions  on  file.  In  this  state  of 
the  record  tbe  Judgment  should  be  affirmed,  if 
correct  on  any  theory  of  the  evidence.  Walk- 
er v.  Cole,  89  Tex.  323,  34  S.  W.  718 

Affirmed. 

On  Motion  for  Rehearing. 
(Feb  25.  1903.) 

We  find  that  we  were  in  error  in  stating 
in  respect  to  the  Alexander  survey  that  title 
thereto  from  tbe  state  emanated  in  1001. 
The  date  was  1891.  This,  however,  makes 
no  difference  in  our  conclusions.  What  is 
said  in  the  original  opinion  as  to  tbe  conflict 
of  boundaries  and  character  of  possession,  in 
reference  to  the  issue  of  limitations,  applies 
to  tbe  land  covered  by  the  Alexander  patent 
as  well  as  to  that  included  In'  tbe  Dohme 
and  McMlchel  surveys. 

Tbe  motion  Is  overruled. 


ST.  LOUIS  S.  W.  RT.  CO.  v.  DUCK.* 

(Oonrt  of  Civil  Appeals  of  Texas.    Jan.  81, 
1903.) 

CARRIERS— INJtJRIXS    TO    PASSBNOBRS-FAIIj- 
URB  TO  HEAT  CARS-^ROXIHATB  CAUSE. 

1.  Plaintiff,  two  years  of  age,  was  about  to 
be  taken  by  bis  mother  on  one  of  defendant's 
trains  which  left  their  place  of  residence  early 
fai  the  morning.  Plaintiff  was  asleep  when  his 
parents  got  ready  to  start,  and  was  taken  to 
the  depot,  o  distance  of  2%  blocks.  In  a  baby 
bapfry.  The  weather  was  cold,  but  plaintiff, 
bf  !ore  boarding  the  cars,  was  wrapped  up,  and 
was  warm.     The  cars  were  cold,  and  without 

•Kebearlng  denied  February  28,  1903,  knd  WTn  ot 
trror  granted  by  lupreme  court 


fire,  and  plaintiff  contracted  a  severe  cold,  re- 
sulting in  a  serious  disease  ot  the  head.  Held, 
that  the  evidence  warranted  a  finding  that  plain- 
tiff's injuri<«  were  the  result  of  defendant's  neg- 
ligence ID  failing  to  heat  its  cars,  and  not  the  re- 
sult of  his  parents'  negligence  in  taking  him  to 
the  depot. 

Appeal  from  district  court.  Hunt  county; 
H.  0.  Connor,  Judge. 

Action  by  Warren  Duck  against  tbe  St 
Louis  Southwestern  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Appellee,  Warren  Duck,  by  his  father,  as 
next  friend,  brought  this  suit  in  the  district 
court  of  Hunt  county  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  him  while  a  passenger  on  one  of 
defendant's  trains.  Appellant  answered  by 
general  and  special  exceptions,  general  de- 
nial, and  specially  pleaded  matters  unneces- 
sary to  be  set  out  herein.  The  cause  was 
tried  by  the  court  without  tbe  intervention 
of  a  Jury,  and  resulted  In  a  Judgment  in  fa- 
vor of  appellee  for  $375,  from  which  Judg- 
m«it  defendant  prosecuted  an  appeal.  The 
court  filed  conclusions  of  fact  in  which  he 
found,  among  other  things,  that:  "Tbe  plain- 
tiff is  a  minor,  and  was  at  tbe  time  of  the 
injury  two  years  old,  and  lives  in  Qreen- 
vUle,  with  bis  father  and  motber;  that  plain- 
tiff's mother,  wishing  to  visit  her  relative^  In 
Kentucky,  secured  a  first-class  ticket  from 
defendant's  agent  at  Greenville,  entitling  her 
and  plaintiff  to  passage  from  .Greenville  to 
Paducah,  Ky.,  and  on  tbe  night  of  December 
19, 1800,  plaintiff  and  his  motber  became  pas- 
sengers on  one  of  defendant's  regular  pas- 
senger trains  at  Greenville,  Texas.  The 
weather  was  very  cold  and  disagreeable, 
and  the  car  in  which  they  were  forced  to  ride 
<was  without  fire,  was  cold  and  uncomfort- 
able, which  facts  were  made  known  to  tbe 
servants  of  defendant  In  charge  of  its  train; 
and  that  by  reason  of  tbe  cold  and  uncom- 
fortable condition  of  said  car,  tbe  plaintiff, 
soon  after  boarding  said  train,  and  before  It 
reached  Texarkana,  contracted  a  severe  cold, 
which  resulted  in  fever,  tbe  cold  settling  In 
plaintifflB  head  and  ear,  causing  purulent 
atitis  media  and  Inflammation  of  the  mastoid 
process,  from  which  the  plaintiff  was  sick 
for  several  weeks,  and  under  the  treatment 
of  physicians,  and  necessitated  a  surgical 
operation  to  relieve  tbe  trouble  In  the  head 
and  ear.  Prior  to  the  night  of  December  19, 
1899,  tbe  plaintiff  was  a  stout  and  healthy 
child.  The  defendant  was  guilty  of  negli- 
gence in  permitting  the  -car  In  which  tbe 
plaintiff  rode  to  be  cold  and  without  fire,  and 
plaintiff's  Injuries  were  tbe  direct  and  proxi- 
mate result  of  said  negligence.  As  a  result 
of  plaintiff's  injuries,  he  suffered  great  phys- 
ical pain."  We  adopt  the  above  finding,  and 
further  find  that  appellee's  Injuries  were  not 
tbe  result  of  negligence  on  tbe  part  of  his 
parents,  and  that  the  appellee  sustained  dam- 
age in  the  amount  of  tbe  Judgment 
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B.  B.  PerUns  and  Perkins  &  Oraddock,  for 
appellant    Montrose  &  Stames,  for  appellee. 

BOOKHODT.  J.  (after  stating  the  facta). 
It  Is  insisted  that  the  eyldence  falls  to  sbow 
that  tbe  Injuries  complained  of  by  appellee 
(plalntift  below)  were  caused  bj  the  negli- 
gence of  the  defendant,  but  that  the  evidence 
does  show  that  the  said  injuries  were  the 
result  of  the  contributory  negligence  of  plain- 
tiff's parents  In  not  using  proper  care  in  tak- 
ing plaintiff  from  their  residence  to  defend- 
ant's depot  In  the  city  of  Greenville.  The 
appellee  was  a  minor,  about  two  years  old, 
at  the  time  he  received  his  Injuries.  His 
parents  lived  In  the  city  of  Greenville,  about 
2%  blocks  from  appellant's  depot  About  1 
o'clock  on  the  morning  of  December  20,  1899, 
appellee  was  taken  from  their  residence  to 
appellant's  depot  where  be  and  bis  mother 
took  passage  on  one  of  appellant's  trains, 
bound  for  Paducah,  Ky.  The  appellee  had 
not  been  pnt  to  bed  prior  to  starting,  but  was 
asleep  when  his  parents  got  ready  to  start 
He  was  carried  to  the  depot  in  a  baby  buggy. 
The  weather  was  cold  and  disagreeable.  Ap- 
pellant Insists  that  the  Injuries  to  appellee 
were  caused  by  his  being  taken  up  out  of  a 
warm  bed,  in  the  nighttime,  where  he  bad 
been  sleeping  with  liis  clothes  on,  and  in 
carrying  bim  In  an  open  vehicle  to  its  depot 
In  the  middle  of  the  night  There  was  evi- 
dence that  at  the  time  appellee  was  taken  to 
the  depot  he  was  all  wrapped  up,  and  was 
warm.  The  'evidence  was  sufficient  to  sui>- 
port  a  finding  that  appellee's  injuries  were 
not  the  result  of  his  exposure  to  cold  in  going 
to  appellant's  depot  but  that  they  were  tbe 
result  of  his  exposure  to  cold  after  becoming 
a  passenger  on  appellant's  train.  Tbe  evi- 
dence shows  tbat  appellee's  injuries  were  not 
caused  by  his  being  exposed  to  the  cold  by* 
his  parents.  Appellant  insists  that  the  evi- 
dence shows  that  it  used  ordinary  care  In 
keeping  Its  cars  clean,  warm,  and  comfort- 
able, and  that  there  Is  no  evidence  sustain- 
ing the  court's  finding  that  it  was  negligent 
The  evidence  was  sufficient  to  Justify  the  con- 
clusion that  tbe  defendant  did  not  exercise 
proper  care  in  keeping  the  car  in  which  ap- 
pellee was  compelled  to  ride  warm  and  com- 
fortable. Arrington  v.  Rallvray  Co.,  70  S.  W. 
551,  6  Tex.  Ct  R.  69;  Railway  v.  Campbell, 
69  S.  W.  451,  6  Tex.  Ct  B.  756.  The  evi- 
dence shows  tbat  the  car  was  very  uncom- 
fortable, and  that  m  a  result,  appellee  con- 
tracted a  cold,  which  settled  In  his  head  and 
ears,  causing  purulent  atltls  media  and  In- 
flammation of  the  mastoid  process.  Plain- 
tiff was  compelled  to  undergo  a  surgical  oper- 
ation to  obtain  relief  from  said  injuries,  and 
has  sustained  damages  In  the  amount  of  the 
Judgment. 

We  c(mclude  tbat  there  is  no  error  pointed 
out  by  appellant  In  the  assignments  of  error 
copied  in  its  brief,  and  tbat  the  Judgment  of 
the  trial  court  should  be  afllrmed. 


BIBOWELL  V.  BUBI^SON  «t  at* 

(Court  of  CavU  Appeals  of  Tsxas.    Dec.  17, 
1902J 

HOMESTEAD— TBMPORART    REMOVAI.  —  ABAN> 
DONMBNT— PARTITION  DECREE— POSSES- 
SION—ASSIQNABUE  ESTATE. 

1.  That  a  father  removed  from  his  agricnl- 
tural  homestead  to  a  neighboring  village  to  ed- 
ucate his  children,  with  the  intention  of  return- 
ing and  occupying  the  homestead,  did  not  con- 
stitute an  abandonment 

2.  A  tract  of  land  was  devised  to  defendant's 
wife  for  life,  remainder  to  her  children.  The 
land  was  occupied  as  a  homestead  by  defend- 
ant and  his  family  nntil  after  the  wife's  death, 
when  it  was  partitioned  into  eight  parcels,  the 
eighth  being  decreed  to  defendant  and  the 
sixth,  which  contained  the  buildings,  to  one  of 
his  minor  children.  No  guardian  having  been 
appointed  for  any  of  the  children,  defendant 
continued  to  occupy  the  bnildings,  and  rented 
the  several  tracts  with  his  own,  using  the  pro- 
ceeds for  the  support  of  the  family.  Held,  that 
defendant's  possession  of  tract  6  was  rightful, 
and  was  sufficient  to  sustain  an  exemption  of 
tract  8  and  of  that  part  of  tract  6  which  he 
inherited  through  the  death  of  the  child  to 
which  such  tract  was  awarded,  as  defendant'i 
homestead. 

On  Behearing. 

3.  It  is  not  necessary  that  a  debtor  should 
hold  an  assignable  interest  in  land  in  order  that 
he  may  claim  it  exempt  from  execution  aa  his 
homestead. 

Appeal  from  district  court  Hays  county; 
L.  W.  Moore,  Judge. 

Action  by  W.  S.  Blrdwell  against  D.  C. 
Burleson  and  others.  From  a  Judgmoit  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Will  Q.  Barber  and  P.  N.  Springer,  for  ap- 
pellant   O.  T.  Brown,  for  appellees. 

STREKTMAN,  J.  Appellant  brought  this 
suit  to  recover  one  tract  of  20.83  acres  of 
land,  and  an  undivided  half  Interest  In  a  tract 
of  32%  acres.  Upon  trial,  without  a  Jury,  tbe 
district  court  rendered  Judgment  for  appel- 
lee. 

We  find  the  facts  necessary  to  a  decision 
of  the  case,  as  follows:  Tbe  land  In  con- 
troversy wds  part  of  a  tract  of  236  acres, 
formerly  owned  by  Martha  J.  Weir.  Mrs. 
Weir,  by  ber  will,  gave  tbe  236  acres  to  her 
daughter,  Louisa  Burleson,  wife  of  appellee, 
for  her  life,  with  remainder  to  ber  children. 
In  equal  shares.  Mrs.  Louisa  Burleson  died 
March  18,  1894,  and  left  surviving  her  hus- 
band (appellee)  and  eight  children,  Cktmella. 
Joseph,  Sallie,  Martha  J.,  Stephen,  Lou,  Liz- 
zie, and  Mary.  Prior  to  the  death  of  Louisa 
Burleson,  she  and  her  husband  and  children 
resided  on  said  tract  of  236  acres,  using  tbe 
entire  tract  as  a  homestead.  After  her  death, 
appellee  and  the  children  continued  to  occupy 
and  use  the  tract  In  tbe  same  manner.  In 
July,  1894,  Joseph  Burleson  died,  unmar- 
ried. Intestate,  and  without  issue,  and  appd- 
lee  Inherited  from  him   an  undivided  one- 

1 1  Bm  HoniMtead,  vol.  2t.  Ceat.  Die.  i  UT. 
•Writ  ot  error  denied  by  eupreme  court. 
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Blzteenth  of  nld  236  acres.  In  October, 
1884,  appellee,  'wltb  his  minor  children,  mov- 
ed to  tbe  town  of  Buda,  about  2%  miles  from 
the  land,  for  tbe  purpose  of  sending  tbe  chil- 
dren to  Bctaool.  Up  to  this  time  all  of  the 
Interests  were  undivided,  but  in  1806  some 
of  tbe  elder  children  threatened  to  sne  for 
partition,  and  appellee  caused  a  partition  suit 
to  be  instituted  in  tbe  name  of  Martha  J. 
Burleson;  and  on  September  23,  1896,  a  de- 
cree was  rendered,  making  partition  of  the 
land.  It  was  divided  into  eight  lots  or  tracts, 
and  allotted  to  tbe  several  owners  In  the 
manner  shown  by  the  following  sketch: 

1. 

n  MTM. 

Aimitrons  Minors. 


Oomalia  A.  Cola. 


S. 

n  aorM. 
Martlu  J.  BurlMon. 


4. 

n  Mr«s. 

Steplian  U.  Bnrlcaon. 


6. 

V/4  aeraa. 
Lon  Burlason. 


a 


e. 

DwelUnc 

SViacrM. 

Marr  BuTleaoa. 


7. 

VHt  acr«a. 
LlBl*  BurlMon. 


8. 


D.  C.  BurleaoB. 


B7  tibls  decree,  lot  No.  8,  containing  20.88 
acres  was  set  apart  to  appellee,  and  he  was 
divested  of  all  right,  title,  and  Interest  In 
the  remainder  of  the  236  acres.  The  dwell- 
ing bouse  and  all  outhouses  were  situated  on 
lot  No.  6,  which  was  set  apart  to  Mary  Burle- 
son, the  youngest  child.  Stephen,  Lou,  Ma- 
ry, and  Lizzie  were  at  that  time  minors,  and 
tbelr  father,  D.  O.  Burleson,  continued  to 
rent  tbelr  parts  and  his  together,  and  used 
the  rents  for  the  support  of  the  family.  On 
December  28,  1886,  Lou  Burleson  died,  un- 
married, intestate,  and  without  Issue,  and 
app^ee  inherited  from  her  an  undivided  half 
Interest  In  lot  6.  Appellee  continued  to  live 
wltb  tbe  remaining  minor  children  at  Buda 


nntll  tbe  trial  of  this  case.  He  continued  to 
ezerdse  tbe  control  and  management  of  their 
part  of  the  land,  renting  it  together  with  bis 
own,  and  using  tbe  rents  all  alike  for  the 
support  of  the  family.  It  was  bis  Intention 
all  the  time,  when  he  had  finished  sending 
the  children  to  school  to  return  to  the  farm 
and  live  In  the  bouse  on  lot  6,  using  the  oth- 
er tracts  in  connection  with  it  as  a  home- 
stead for  tbe  family.  If  the  children  should 
marry,  and  he  could  no  longer  live  in  the 
house  on  lot  6,  It  was  bis  intention  to  ex- 
change his  part  of  lot  5  for  land  adjoining 
lot  8,  and  live  there.  At  the  time  of  tbe 
partition,  parts  of  lots  6  and  8  were  in  cul- 
tivation. After  that  no  further  improvement 
was  made  on  either  lot  The  children  have 
never  had  a  guardian  of  their'  persons  or  es- 
tates. Appellee  never  acquired  any  other 
homestead.  On  December  3,  1897,  D.  M. 
Reagan  obtained  a  Judgment  in  a  Justice's 
court  In  Hays  county  against  D.  O.  Burleson 
for  f72.  On  December  14,  1897,  an  abstract 
of  said  Judgment  was  duly  recorded  and  in- 
dexed In  Hays  county.  May  6,  1898,  an  ex- 
ecution was  Issued  on  said  Judgment,  which 
was  levied  on  lot  8,  and  an  undivided  half 
of  lot  S,  and  on  June  7,  1898,  said  lot  8  and 
half  of  lot  5  wore  regularly  sold  under  said 
execution  to  api>ellant,  W.  S.  Birdwell,  for 
$25,  and  a  proper  conveyance  of  said  land 
was  executed  and  delivered  to  him  by  the 
sheriff. 

Upon  these  facts  the  district  court  render- 
ed Judgment  for  appellee.  There  are  no  find- 
ings of  fact  or  law  in  the  record,  but  the 
Judgment  necessarily  Involves  the  finding 
that  both  tracts  of  land  were  exempt  as 
homestead,  and  the  only  question  presented 
on  this  appeal  is  whether  such  finding  was 
warranted  by  the  facts.  Appellant  contends 
that  whatever  homestead  rights  appellee  had 
in  the  236  acres  prior  to  the  partition  were 
by  that  decree  limited  to  the  tract  allotted 
to  blm,  and  designated  as  "Lot  8";  and  that 
decree,  together  with  bis  removal  to  tbe 
town  of  Buda,  operated  as  an  abandonment 
of  all  the  rest  of  the  tract  He  maintains 
that  the  undivided  half  taiterest  In  lot  No.  5, 
being  acquired  afterwards,  while  appellee 
was  not  residing  on  the  tract  and  there  be- 
ing no  evidence  of  acts  of  preparation  to  use 
It  as  a  homestead,  It  never  became  Impress- 
ed with  the  homestead  character.  As  to  lot 
8,  it  is  Insisted  that  by  the  decree  and  the 
removal  of  appellee  he  had  divested  himself 
of  all  Interest  in  lot  6,  on  which  the  dwell- 
ing was  situated,  and,  as  there  was  no  dwell- 
ing on  lot  8  or  lot  5,  and  appellee  did  not 
Intend  to  build  a  dwelling  on  either  of  said 
lots,  bis  intention  to  return  and  occupy  the 
house  on  lot  6,  if  permitted  to  do  so,  was  not 
suflldent  to  preserve  the  homestead  character 
of  lot  8.  Appellant  relies  upon  the  case  of 
Franklin  v.  Coffee,  18  Tex.  413,  70  Am.  Dec. 
292,  and  others,  which  hold  that  it  is  not  200 
acres  of  land  belonging  to  the  head  of  a  fam- 
ily wtalcb  la  exempt  but  the  homestead;  and 
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that  there  mnat  be  a  homestead  over  which 
the  Constitution  may  throw  its  shield,  and 
not  land,  merely,  upon  which  the  owner  may 
or  may  not  put  his  cabin,  mansion,  or  Im- 
provements. As  bearing  more  particularly 
on  the  interest  in  lot  6,  appellant  cites  the 
case  of  Brooks  t.  Qiatham,  67  Xex.  31,  and 
others,  wliich  hold  that,  where  land  is  ac- 
quired, a  mere  intention  on  the  part  of  the 
owner  is  not  sufBclent  to  malie  it  his  home- 
stead, but  that  such  intention  must  be  evi- 
denced by  acts  of  preparation  to  use  it  as  a 
homestead.  If  we  should  agree  that  the 
facts  showed  a  complete  abandonment  of  lot 
No.  6,  upon  which  the  dwelling  and  out- 
houses were  situated,  so  that  appellee  could 
have  no  homestead  rights  in  it,  then  these 
questions  would  become  important  in  the 
decision  of  the  case.  It  therefore  becomes 
necessary  to  determine  the  nature  and  ex- 
tent of  appellee's  rights,  at  the  time  of  the 
levy  and  sale,  in  lots  6  and  6.  It  cannot  be 
doubted  that  prior  to  his  removal  from  the 
premises,  and  before  the  partition,  he  had 
an  undivided  interest  in  the  whole  236  acres, 
and  that  this  was  exempt  as  a  homestead 
(Lulm  V.  Stone,  65  Tex.  439;  Clements  v. 
Lacy,  61  Tex.  630);  nor  can  it  be  claimed 
that  his  removal  to  the  neighboring  village  to 
educate  his  children,  with  the  intention  of 
returning  to  occupy  the  place,  operated  as 
an  abandonment  Cl'homas  v.  Williams,  60 
Tex.  268;  Aultman  v.  Allen,  12  Tex.  Qt. 
App.  227,  38  a  W.  679).  The  decree  of  pai^ 
Ution  giving  him  lot  8  as  his  entire  share, 
and  divesting  hhn  of  all  title  and  interest  In 
the  remainder,  presents  the  serious  question. 
After  this  decree,  what  were  his  rights,  as 
far  as  lots  5  and  6  were  concerned?  They 
became  the  property  of  his  two  minor  chil- 
dren, who  were  part  of  his  family,  and  who 
had  no  guardian  of  their  persons  or  estates. 
As  tlieir  father  and  natural  guardian,  he 
took  the  actual  management  and  control  of 
the  premises,  rented  them  out  together  with 
bis  own  lot,  and  used  the  proceeds  as  a  fund 
for  the  support  of  the  family.  By  his  ten- 
ants he  was  thus  in  actual  possession  and 
control  of  the  premises.  We  do  not  see  that 
his  position  was  in  any  respect  dlCTerent 
from  what  it  would  have  been  had  he  never 
removed  from  the  premises,  but  continued  to 
reside  there,  and  partition  had  been  made 
during  such  residence. 

The  question  thus  presented  has  not  been 
decided  by  the  courts  of  our  state,  so  far  as 
our  investigation  has  discovered.  Briefly 
stated,  the  question  Is  whether  a  father,  re- 
siding with  his  minor  children  upon  land,  the 
legal  title  to  wUch  Is  entirely  In  the  children, 
and  managing  and  controlling  such  land,  and 
using  the  proceeds  for  the  support  of  him- 
self and  the  family,  has  such  interest  in 
the  land  as  will  form  the  basis  of  a  home- 
stead ^emption.  It  is  true  that  he  has  no 
legal  title  to  the  land.  If  some  one  else  were 
appointed  guardian,  he  could  be  entirely 
ousted  from  the  occupancy  of  the  premises. 


Yet,  he  is  In  possession,  and  Ills  possession 
is  in  no  wise  unlawful  or  wrongful.  On  the 
other  hand.  It  is  Just  what  we  should  expect 
a  father,  und«-  the  circimistanceB,  to  do.  He 
cannot  be  said  to  be  an  intruder  or  bare  tres- 
passer. We  think  it  must  be  conceded  un- 
der such  circumstances,  that  he  is  in  actual, 
peaceable,  and  lawful  possession  of  the 
premises.  Assuming  tliat  he  occupies  this 
relation  to  the  property,  while  there  are  no 
decisions  of  our  own  state  upon  the  ques- 
tion, the  courts  of  other  states  liave  di- 
rectly passed  upon  It.  The  statute  of  Mis- 
sissippi exempts  from  forced  sale  the  home- 
stead "owned  and  occupied  as  a  residence," 
not  to  exceed  80  acres.  In  the  case  of  King 
V.  Sturges,  66  Miss.  606,  the  plaintiff  in  et^ 
ror  claimed  that  a  40-acre  tract  which  had 
been  sold  under  execution  was  exempt  as  a 
homestead.  There  was  no  house  on  it,  but 
be  dwelt  in  a  house  built  on  liigh  land,  be- 
longing to  the  railroad  company,  immediate- 
ly adjoining  it;  and  this  house  is  distant 
from  his  own  line  less  than  300  yards.  This 
was  the  condition  of  affairs  when  he  pur- 
chased, and  bis  vendor  had  built  the  house, 
and  so  occupied  it  and  the  land  for  several 
years  previous  to  his  purchase.  He  was  a 
man  of  family,  owned  no  other  land  than 
this,  and  cultivated  and  derived  his  sub- 
sistence from  it  In  determining  whether  it 
was  exempt  or  not,  Associate.  Justice  Glial- 
mers,  of  the  Supreme  Court,  says:  "Eighty 
acres  are  by  law  exempt,  provided  they  are 
actually  occupied  as  a  homestead.  In  tliis 
instance,  if  we  connect  with  his  own  tract 
the  railroad  land  occupied  by  him,  he  will 
still  have  less  than  eighty  acres.  What  the 
nature  of  his  tenure  of  the  railroad  land  is 
does  not  appear,  nor  is  it  perhaps  material, 
since  any  right  in  the  laud  actually  occu- 
pied as  a  homestead  will  support  a  claim  to 
coemption.  In  this  instance  the  occupancy 
seems  to  liave  continued  for  several  years, 
and  to  have  been  acquired  with  the  title  to 
the  forty-acre  tract  We  must  conclude  that 
it  is  permissive  on  the  part  of  the  railroad 
company,  and  constitutes  at  least  a  tenancy 
at  -vvill;  so  that  plaintiff  in  error  may  be  re- 
garded as  actually  pccupying  as  a  homestead 
a  tract  in  solldo  of  eighty  acres  or  less,  as  to 
a  portion  of  which  he  is  owner  In  fee,  and 
as  to  the  remainder  a  tenant  at  will,  or  per- 
haps from  year  to  year.  Inasmuch  as  any 
interest  w  tenure,  save  tlwt  of  a  mere  in- 
truder or  trespasser,  will  support  a  right  of 
exemption,  we  conclude  that  plaintiff  In  er- 
ror was,  within  the  meaning  of  the  statute, 
in  such  actual  possession  of  the  locus  in 
quo  as  to  constitute  it  his  homestead."  In 
Pendleton  v.  Hooper,  87  Oa.  108,  13  S.  E. 
813,  27  Am.  St  Rep.  227,  Chief  Justice 
Bleckley  in  delivering  the  opinion  of  the 
Supreme  Court  upon  almost  the  precise  ques- 
tion under  investigation,  said:  "The  prem- 
ises in  controversy  consist  of  six  acres. 
Hooper  was  in  possession  whoi  the  Judg- 
ment against  him  was  rendered,  and  has 
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nmalned  In  ponesston  ever  since.  He  i»art- 
ed  with  tbe  paper  title  by  a  volnntary  con- 
yeyance  made  to  several  persona,  some  of 
them  minors,  on  the  day  the  Judj^ent  was 
rendered,  and  at  an  hour  subsequent  to  its 
rendition.  The  Uen  of  the  Judgment  was 
made  neither  better  nor  worse  by  this  con- 
veyance. Had  he  parted  also  with  posses- 
sion, and  never  resumed  the  same,  his  own- 
ership of  the  property  would  have  been  at 
an  end;  but,  as  he  retained  possession,  be 
is  still  the  owner  against  all  the  world,  ex- 
cept his  donees.  They  may  choose  never  to 
disturb  him  or  assert  any  title  against  him. 
That  possession  of  land  imports  ownership 
is  famUlar  law.  [Citing  2  Black.  Com.  196; 
English  V.  Register,  7  Oa.  391.]  Naked  pos- 
session is  the  lowest  and  most  Imperfect  de- 
gree of  title,  but  it  is  nevertheless  enough 
to  bold  ofT  creditors,  where  exemption  Is 
claimed  under  section  2040  of  the  Code,  and 
where  the  terms  prescribed  in  section  2041 
are  complied  with.  Here  there  was  a  com- 
pliance with  these  terms  pending  the  levy, 
and  whilst  Hooper  was  in  possession.  It  is 
not  disputed  that  he  was  the  head  of  a  fam- 
ily, or  that  he  would  be  entitled  to  the  ex- 
emption If  he  had  not  divested  himself  of 
all  title  except  possession.  But  he  retained 
the  very  thing  which  the  law  of  exemption  is 
solicitous  to  protect  It  cares  not  how  lit- 
tle the  debtor  may  have,  so  long  as  he  re- 
mains in  Its  actual  enjoyment  The  exempt 
land  is  'for  the  use  and  benefit  of  the  fam- 
ily of  the  debtor.'  So  says  the  Code.  The 
exemption  does  not  depend  on  the  quality  or 
duration  of  the  estate  which  the  debtor  has 
in  the  land.  A  tenancy  at  will  or  at  suf- 
ferance will  protect  it  from  levy  and  sale  as 
bis  property,  equally  with  an  estate  In  fee 
simple.  The  exemption  attached  to  the  land, 
not  merely  to  his  estate  in  It  Our  exemp- 
tion laws  do  not  cut  up  exempt  property  into 
dlvem  estates,  but  protect  the  physical  thing 
as  a  whole  from  levy  and  sale,  so  long  as 
the  exemption  continues.  «  •  •  Even 
were  be  a  trespasser  relatively  to  his  donees, 
be  would,  whilst  in  possession,  be  owner 
relatively  to  his  creditors."  Quotations 
might  be  multiplied  from  other  courts  to 
show  that  mere  possession  of  land,  with  no 
greater  title,  is  sufficient  interest  to  support 
the  homestead  exemption:  The  question  is 
discussed  in  the  following  cases.  In  addition 
to  those  above  mentioned:  Watson  v.  Saxor, 
102  111.  585;  Hognn  v.  Mannus,  23  Kan.  551, 
83  Am.  Rep.  199;  McGrath  v.  Sinclair,  55 
Miss.  89. 

As  we  have  stated  above,  our  courts  have 
not  been  called  on  to  decide  whether  mere 
possession,  without  other  title,  will  support 
the  homestead  exemption.  In  Warhmund  v. 
Merrltt,  60  Tex.  24,  it  Is  said  that  one  occupy- 
ing land  only  as  a  tenant  could  not  claim  the 
homestead  exemption;  but  in  that  case  the 
right  was  attempted  to  be  asserted  against 
the  landlord.  In  Williams  v.  Wethered,  37 
Tex.  130,  It  Is  said  that  a  mere  tenant  at 
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will  could  not  claim  a  homestead  in  the  land 
occupied  by  him:  but  even  If  this  decision 
is  to  be  taken  as  authority,  the  question  does 
not  seem  to  have  been  necessary  to  the  de- 
termination of  that  case,  as  the  parties  ap- 
pear to  have  really  acquired  homestead  rights 
in  other  property.  A  question  very  similar 
to  this  was  suggested,  but  not  answered,  by 
Chief  Justice  James,  of  the  Court  of  Civil 
Appeals,  Fourth  District,  in  Anderson  v.  Car- 
ter et  al.,  69  S.  W.  78,  6  Tex.  Ct  Rep.  601. 
While  some  expressions  of  the  Court  of  Civil 
Appeals  in  Hampton  v.  Gllllland  et  al.,  23 
Tex.  Civ.  App.  87,  5«  S.  W.,  672,  might  in- 
dicate that  the  court  did  not  believe  a  ten- 
ancy at  will  would  support  the  homestead 
exemption,  yet  In  that  case  the  homestead 
right  was  not  asserted  against  creditors,  but 
was  claimed  by  a  surviving  wife  against  oth- 
er heirs.  These  cases  indicate  more  strongly 
than  any  others  we  have  examined  a  leaning 
against  the  homestead  claim  based  upon  mere 
possession.  On  the  other  hand,  the  benefit 
of  tbe  exemption  has  been  extended  by  our 
courts  to  various  cases,  which.  In  principle, 
so  far  as  we  can  see,  are  not  different  from 
this  case.  In  Cullers  v.  James,  66  Tex.  494, 
1  S.  W.  814,  a  bouse  was  held  exempt  as  the 
home  of  the  family  or  place  of  business,  al- 
though the  owner  had  no  Interest  or  estate 
In  tbe  land  on  which  It  stood.  It  Is  said: 
"If  he  occupies  It  with  bis  family,  it  is  their 
home.  He  may  be  compelled  to  move  it 
from  one  lot  to  another,  as  fast  as  legal  pro- 
cess can  oust  him,  still,  though  ambulatory, 
unsatisfactory,  and  In  all  Its  appointments 
mean.  Though  it  advertises  the  thriftless 
poverty  of  its  proprietors,  and  Is  a  carlca- 
tnre  of  the  princely  possibility  of  the  exemp- 
tion laws.  It  is  the  home  of  a  family,  and  is 
embraced  In  tbe  spirit  and  purpose,  if  not 
the  letter,  of  the  Constitution."  See,  also. 
Luck  v.  Zapp,  1  Tex.  Civ.  App.  628,  21  S.  W. 
418.  It  has  been  held  that  a  homestead  may 
exist  In  an  estate  for  life  (Silverman  v.  Lan- 
drum  [Tex.  Civ.  App.]  56  S.  W.  107);  a  lease- 
hold Interest  (Wheatley  v.  Griffin,  60  Tex. 
209;  Phillips  V.  Warner  [Tex.  App.]  16  S. 
W.  423;  Brewing  Ass'n  v.  Smith  [Tex.  Civ. 
App.]  26  S.  W.  94;  Moore  v.  Greer,  69  8.  W. 
201,  5  Tex.  Ct  R.  482),  or  an  equitable  In- 
terest (Lee  v.  Wllboume,  71  Tex.  600,  9  S.  W. 
471). 

Bearing  in  mind  the  liberal  policy  which 
should  prevail  In  the  construction  of  our  ex- 
emption laws,  we  believe  that,  where  prop- 
erty is  rightfully  and  peaceably  held  In  pos- 
session, and  occupied  as  the  home  of  the  fam- 
ily. It  should  be  exempt  from  forced  sale, 
even  though  that  possession  be  merely  per- 
missive. We  therefore  conclude  that  after 
the  partition  of  the  236  acres  appellee  D.  C. 
Burleson,  under  the  facts,  had  such  possess- 
sion  of  lot  6,  on  which  the  dwelling  was  sit- 
uated, and  also  of  lot  6,  set  apart  to  Lou 
Burleson,  as,  considered  in  connection  with 
the  former  use  of  the  premises  and  his  fu- 
ture intentions,  made  it  in  law  his  home- 
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stead.  Having,  therefore,  Bucb  Interest  In 
the  dwelling  as  would  authorize  him  to  claim 
It  as  a  home,  It  follows  that  he  could  claim 
lot  8,  set  apart  to  him,  as  land  adjacent  to 
the  dwelling,  and  used  for  homestead  pur- 
poses. It  also  follows  that,  having  already 
an  interest  In  lot  No.  5  sufficient  to  malie  it 
a  homestead,  the  exemption  would  not  be  de- 
feated, but  rather  strengthened,  by  his  in- 
heritance of  an  undivided  half  interest  in 
this  lot  upon  the  death  of  his  daughter  Lou 
Burleson.  We  therefore  conclude  that  there 
was  no  error  of  the  lower  court  in  holding 
both  tracts  In  controversy  exempt  as  home- 
stead, and  the  Judgment  of  the  district  court 
is  affirmed. 
Affirmed. 

Opinion  on  Rehearing. 

(^larcb  4, 1903.) 

Appellant  has  filed  a  motion  for  rehearing, 
supported  by  a  very  able  argument.  The 
principal  proposition  contended  for  in  tbe 
motion  and  argument  is  that  a  homestead, 
under  the  Constitution  and  laws  of  Texas, 
cannot  exist  in  favor  of  one  who  does  not 
own  some  assignable  Interest  in  the  land. 
As  the  principal  reason  for  this  proposition, 
it  is  insisted  that  without  such  assignable  in- 
terest a  creditor  who  levied  upon  the  home- 
stead could  acquire  nothing  by  his  execution 
sale,  and  there  could  be  no  reason  for  pro- 
tecting from  forced  sale  an  estate  which 
needed  no  protection.  Tbe  conclusion  that 
we  are  asked  to  deduce  from  these  proposi- 
tions Is  that  a  homestead  cannot  exist  based 
upon  a  mere  possession  of  land,  whether  un- 
der a  tenancy  at  will,  or  by  sufferance,  or 
otherwise,  without  some  legal  title.  It  is 
not  to  be  denied  that  this  line  of  reason- 
lug  has  been  followed  by  some  courts,  and 
there  are  expressions  in  some  of  the  opinions 
of  our  Coiurts  of  Civil  Appeals  which  in- 
dicate similar  views  (see  Roberts  v.  Trout 
[Tex.  Civ.  App.]  36  S.  W.  323;  Hampton  v. 
GUlUand,  23  Tex.  Civ.  App.  87;  Loessln  v. 
Washington,  Id.  515);  but  we  do  not  believe 
the  decision  of  the  question  involved  in  this 
case  was  necessary  to  a  determination  of 
any  of  the  cases  cited;  and,  if  so,  we  are 
unable  to  agree  that  in  a  contest  with  a 
creditor  it  is  necessary  that  the  debtor 
should  own  an  assignable  interest  in  tbe 
land  in  order  to  assert  homestead  rights. 
If  we  are  to  follow  the  decisions  of  our  Su- 
preme Court,  the  contrary  conclusion  is  in- 
evitable. Numerous  decisions  are  to  the 
efTect  that  a  homestead  may  be  asserted  in  a 
leasehold  estate.  Wheatley  v.  Grlffln,  60 
Tex.  200;  Phillips  v.  Warner  (Tex.  App.)  16 
S.  W.  423;  Brewing  Ass"n  v.  Smith  (Tex. 
Civ.  App.)  26  S.  W.  04;  Moore  v.  Greer,  69  S. 
W.  201,  5  Tex.  Ct  R.  482.  And  we  think 
this  question  in  this  state  may  be  considered 
as  settled.  Yet  it  is  equally  well  settled  that 
a  leasehold  estate,  under  our  law,  is  not 
assignable,  and  cannot  be  sold  under  execu- 


tion, and  by  our  Supreme  Court  Is  put  upon 
exactly  the  same  footing,  wi'Ui  respect  to  its 
assignability,  as  a  tenancy  by  snCTerance  or 
at  will.  Moser  v.  Tucker  (Tex.  Sup.)  26  S. 
W.  1044.  It  Is  also  decided  that  a  homestead 
may  exist  in  a  house  situated  upon  land  to 
which  the  bead  of  tbe  family  has  no  title  or 
Interest  whatever,  and  that  it  is  embraced 
In  the  spirit  and  purpose,  if  not  tbe  letter, 
of  the  Constitution.  Cullers  t.  James.  66 
Tex.  494,  1  S.  W.  314.  An  examination  of 
the  cases  which  uphold  a  homestead  Inter- 
est in  leasehold  estates,  and  the  authorities 
upon  which  they  are  based,  discloses  the  fact 
that  it  Is  not  simply  a  sale  of  the  home- 
stead estate  which  is  inhibited  by  the  Con- 
stitution, but  that  it  prohibits  any  interfer- 
ence by  judicial  process  with  the  possession 
of  the  premises.  Upon  this  theory  alone  can 
the  decision  of  Judge  Gaines  in  Goates  v. 
Caldwell,  71  Tex.  22,  8  S.  W.  022,  10  Am. 
St  Rep.  726,  be  upheld,  and  the  decision  is 
expressly  put  upon  that  iKisis.  In  that  case 
creditors  levied  upon  matured  crops  grown 
upon  the  homestead.  They  were  no  longor 
part  of  the  realty,  and  there  was  no  law 
exempting  them  from  forced  sale.  The 
homestead  itself  was  not  sought  to  be  sub- 
jected to  execution.  But  the  execution  was 
unlawful,  because  its  enforcement  would  in- 
terfere with  the  possession  of  the  homestead. 
It  follows  from  this  that,  when  there  is  such 
possession  of  premises  as  would  be  inter- 
fered with  by  the  enforcement  of  judicial 
process,  the  Constitution  will  protect  such 
possession.  Upon  this  theory  alone  can  the 
decisions  be  sustained  which  protect  from 
forced  sale  crops,  either  growing  or  matured, 
upon  leased  premises;  and  from  this  propo- 
sition it  follows  that,  whether  the  tenan- 
cy be  for  a  term  of  months  or  years,  or 
simply  at  will  or  sufferance,  if  there  be  an 
actual,  peaceable,  rightful  possession  of  tbe 
premises,  which  would  be  disturbed  by  tbe 
execution  of  Judicial  process,  such  posses- 
sion is  sufficient  to  support  a  homestead  ex- 
emption. For  example,  if,  in  this  case, 
Burleson  having  just  such  possession  and  ti- 
tle as  he  did,  Instead  of  cultivating  the  farm 
by  tenants,  had  planted  a  crop  himself  for 
the  support  of  himself  and  family,  and  appel- 
lant had  levied  upon  It,  we  think  it  can 
hardly  be  doubted  that  he  could  have  de- 
feated the  execution  because  it  interfered 
with  his  possession  of  the  homestead.  We 
are  thus  forced  to  the  conclusion  that  an 
assignable  Interest  in  the  land  Is  not  neces- 
sary as  a  basis  for  homestead  rights;  but 
as  held  in  the  original  opinion,  the  exemp- 
tion may  be  asserted  by  one  who,  not  be- 
ing an  intruder  or  trespasser,  is  in  tbe  act- 
ual, peaceable  possession  and  control  of  the 
premises. 

It  is  urged  that  this  doctrine  must  lead 
to  unreasonable  results,  in  illustration  of 
which  several  questions  are  suggested. 
Among  others.  It  is  asked  whether,  if  Burle- 
son should  remarry,  a  conveyance  by  hlm- 
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self  and  wife,  with  separate  acknowledg- 
ment would  be  necessary  to  divest  him  of 
bis  homestead  estate.  Certainly  not  The 
Constitution  and  Statutes  provide  that  a 
sale  and  conveyance  of  the  homestead  must 
be  made  by  the  husband  and  wife;  but  they 
do  not  provide  that  a  homestead  may  not 
exist  in  property  for  which  no  written  con- 
veyance is  necessary,  as  a  leasehold  for  less 
than  12  months,  or  a  house  which  Is  really 
personal  property— as  In  Cullers  v.  James, 
cited  above;  and  In  such  case  no  written 
conveyance  by  husband  and  wife  can  be  re- 
quired. So,  where  land  Is  simply  held  by 
suCTerance,  or  at  will,  the  possession  may  be 
terminated  by  the  owner  of  the  property, 
or  by  the  act  of  the  tenant  In  moving  off 
the  premises.  They  have  no  interest  that 
could  be  assigned,  and,  of  course,  no  con- 
veyance by  either  husband  or  wife  would 
be  necessary  to  divest  them  of  their  posses- 
sion; but  It  by  no  means  follows  that  they 
cannot  so  long  as  they  remain  in  posses- 
sion, assert  their  homestead  rights. 

All  the  other  questions  suggested  are  real- 
ly Involved  In  the  one  inquiry— whether  an 
assignable  interest  is  necessary  to  support 
the  homestead  exemption.  In  view  of  the 
decisions  in  our  state,  as  well  as  the  policy 
which  has  prevailed,  and  ought  to  prevail. 
In  the  construction  of  our  Constitution  and 
laws  upon  this  subject  we  are  unable  to 
reach  any  other  conclusion  than  that  an- 
nounced in  our  original  opinion. 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.  BOWLES  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  7, 
1903.) 

RAILROADS  —  COLLISION  WITH  PERSON  ON 
STREET  —  NEGLIGENCE  —  DAMAGES  —  EVI- 
DENCE—INSTRUCTIO.N— AGE— OPINION  —  CON- 
TINUANCE)—BILL  OF  EXCEPTIONS— RULE  OP 
COURT— NEW  TRIAU 

1.  W'faether  one  who,  while  crossing  a  street, 
in  -which  were  railroad  tracks,  on  a  crossing, 
within  a  few  feet  of  which  cars  were  standing, 
was  struck  by  them,  they  being  suddenly 
thrown  on  the  crossing  by  cars  being  burled 
aeniust  them  by  nn  engine  625  feet  iiway,  was 
Ciiilty  of  contributory  negligence,  is  a  question 
for  the  jury,  there  being  evidence  that  the  mov- 
inir  cnrs  were  malting  little  noise,  and  were 
li.aokeU  into  the  standing  cars  with  great  force, 
and  a  conflict  as  to  whether  the  engine  bell  was 
rung. 

2.  To  leave  cars  in  a  street  so  near  a  cross- 
iiiff  that  a  coupling  therewith  cannot  be  made 
without  forcing  them  onto  the  crossing,  and  to 
make  the  coupling  without  seeing  whether  tlie 
crossing  is  clear,  is  negligence. 

3.  An  instruction,  in  an  action  for  death, 
tlint  the  measure  of  damages  is  such  sum  as 
would  represent  the  value  of  deceased's  future 
earnings,  which  plaintiffs,  his  daughters,  had  a 
reasonable  expectation  he  would  have  contrib- 
uted to  them  bad  he  lived,  and  in  determining 
the  amount  of  damages  sustained  by  them  the 
jury  may  consider  deceased's  earning  capacity, 

*RebMring  danied  February  28,  1903,  and  writ  ot 
error  denied  by  supreme  court. 


his  age  and  life  expectancy,  is  not  capable  cf  the 
construction  that  plaintiffs  may  be  allowed  all 
deceased's  future  earnings. 

4.  The  opinions  of  a  daughter,  and  of  anoth- 
er, who  had  known  deceased  a  long  time,  as  to 
his  age,  are  admissible ;  the  daughter  testifying 
that  deceased  did  not  know  his  age  exactly, 
and  that  his  age  was  not  in  the  family  Bible. 

5.  In  an  action  for  death  of  a  father,  testi- 
mony that  one  of  the  daughters  had  separated 
permanently  from  her  husband,  and  that  she, 
accompanied  by  her  children,  was  on  her  way 
to  live  with  and  be  supported  by  her  father 
when  he  was  killed,  and  that  the  husband  of 
another  daughter  was  dying  with  consumption, 
and  unable  to  support  her,  is  admissible  on  the 
question  pf  the  amount  he  would  have  contrib- 
uted to  their  support. 

6._The  rule  providing  that.  In  the  absence  of 
a  bill  of  exceptions,  the  overruling  of  applica- 
tions for  continuance  will  not  be  reviewed,  is 
not  in  conflict  with  the  statute. 

7.  A  ground  of  the  application  for  continu- 
ance being  that  S.  was  an  important  witness  as 
to  the  age  of  deceased,  and  it  not  being  contend- 
ed on  the  motion  for  new  trial  thot  he  knew 
any  fact  relating  to  any  other  issue,  the  appli- 
cation for  coutinnance  may  not  be  abandoned, 
and  the  question  raised  on  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence  that 
S.  had  seen  the  family  Bible  of  deceased,  which 
showed  deceased's  age. 

Appeal  from  district  court  Bowie  county; 
J.  M.  Talbot  Judge. 

Action  by  George  R.  Bowles  and  others 
against  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

E.  B.  Perkins  and  Glass,  Estes  &  King, 
for  appellant  P.  A.  Turner,  W.  H.  Arnold, 
and  B.  J.  Stuart  for  appellees. 

TEMPLBTON,  J.  On  February  15,  19(», 
H.  W.  Allen  was  struck  and  killed  by  the 
cars  of  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  He  left  four  married 
daughters,  who.  In  conjunction  with  their 
husbands,  brought  this  suit  against  the  com- 
pany to  recover  the  damages  sustained  by 
them  on  account  of  the  death  of  their  father. 
A  Jury  awarded  them  the  sum  of  S5,000.  The 
accident  occurred  while  appellant  was  cross- 
ing Front  street  in  the  city  of  Texarknna. 
The  street  runs  east  and  west  The  railroad 
tracks  also  run  east  and  west,  and  are  laid  in 
the  street  Appellant's  depot  Is  situated 
north,  and  the  Union  Depot  south,  of  the 
tracks,  about  60  feet  Intervening  between  the 
two  depots.  The  west  end  of  the  Union  De- 
pot is  directly  opposite  appellant's  depot, 
but  the  Union  Depot  extends  much  farther 
east  than  appellant's  depot  There  is  a  plnnk 
walk,  10  or  12  feet  wide,  extending  across 
the  street  from  the  west  end  of  the  Union 
Depot  to  appellant's  depot  The  walk  was 
constructed  originally  for  convenience  of  the 
railway  companies  In  transferring  baggage, 
mall,  and  express  from  one  depot  to  the  oth- 
er, but  it  had  been  long  and  continuously 
used  by  the  public  generally  as  a  footway, 
with  the  knowledge  and  acquiescence  of  the 
companies.  The  street  was  one  of  the  public 
streets  of  the  city.    The  plank  walk  crostfeo 

H  4.  See  Evidence,  vol.  20,  Cent.  Dig.  |  129$. 
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three  railroad  tracks.  Tbe  first  track,  which 
was  located  Just  south  of  appellant's  depot, 
was  appellant's  main  track.  The  second,  or 
middle,  track  was  appellant's  passing  track. 
A  short  distance  east  of  the  depot  there  was 
a  switch,  where  the  two  tracks  came  togeth- 
er. There  was  another  switch  550  feet  west 
of  the  plank  walk,  where,  the  tracks  came  to- 
gether again.  The  view  In  both  directions 
was  not  obstructed  by  any  change  In  the 
course  or  by  any  structure.  The  third  track, 
which  was  located  just  north  of  the  Union 
Depot,  was  a  track  of  the  Texas  &  Pacific 
Railway  Company.  The  main  tracks  of  that 
company  and  of  the  Iron  Mountain  Company 
are  located  south  of  the  Union  Depot  The 
depot  of  the  Kansas  City  Southern  Railway 
Company  is  located  on  the  north  side  of 
Front  street,  north  of  and  opposite  appel- 
lant's depot  Allen  lived  at  Ashdown,  Ark., 
a  station  on  the  Kansas  City  Sonthem  Rail- 
way about  20  miles  north  of  Texarkana. 
One  of  bis  daughters,  Mrs.  Spry,  lived  at 
Marshall,  Tex.,  a  station  on  the  Texas  &  Pa- 
cific Railway  south  of  Texarkana.  She  desir- 
ed to  go  to  her  father,  and  notified  him  to 
meet  her  at  Texarkana.  He  went  there  for 
that  purpose,  and,  shortly  before  the  Texas 
So  Pacific  train  on  which  be  expected  bis 
daughter  was  due  to  arrive,  went  to  the  Un- 
ion Depot  He  stayed  in  the  sitting  room  at 
the  east  end  of  the  depot  a  few  minutes, 
and  then  went  out  at  the  south  door  of  said 
room.  He  was  next  seen,  so  far  as  the  evi- 
dence shows,  on  the  plank  walk  on  Front 
street  He  was  traveling  north,  and  had 
about  reached  appellant's  main  track.  As 
be  was  crossing  the  track,  some  box  cars, 
which  were  standing  just  west  of  the  walk, 
were  bumped  into  by  a  train  of  freight  cars 
coming  up  the  track  from  the  west  The  col- 
lision Impelled  the  cars  across  the  walk. 
The  cars  struck  Allen,  ran  over  him,  and 
killed  him.  The  cars  which  struck  Allen 
had  been  placed  on  the  main  track  a  few 
minutes  before  the  accident  occurred.  There 
were  four  of  them,  and  they  were  loaded 
with  merchandise.  They  were  stationed  just 
west  of  the  plank  walk,  and  scarcely  far 
enough  to  clear  the  crossing.  There  was  no 
engine  attached  to  them.  The  crew  which 
was  handling  them,  after  placing  them  in 
the  position  stated,  had  pulled  their  engine 
back  on  the  passing  track  and  west  down 
said  track  past  tbe  switch  west  of  the  depot 
There  were  13  cars  attached  to  the  engine, 
10  of  which  were  loaded.  The  engine  was 
fat  the  west  end  of  the  train.  After  pulling 
past  the  said  switch,  the  train  was  backed  in 
on  the  main  track  and  against  the  four  can 
which  had  been  left  on  tbe  said  track.  The 
collision  caused  the  accident.  When  the  car 
struck  Allen,  the  engine  was  about  62o  feet 
west  of  the  plank  walk.  The  cars  were  be- 
ing moved  so  as  to  get  them  in  a  proper  posi- 
tion for  unloading. 

The  evidence  is  sufliclent  to  warrant  the 
conclusion  that  the  operatives  of  the  train 


were  guilty  of  negligence  In  bumping  into 
the  standing  cars,  and  forcing  the  same  sud- 
denly across  the  walk,  without  having  taken 
the  proper  precautions  to  ascertain  whether 
the  way  was  clear.  And  we  think  it  is  suf- 
ficient to  justify  the  finding  of  the  jury  that 
Allen  was  not  guilty  of  contributory  negli- 
gence. It  is  true  that  his  purpose  in  goin^ 
across  the  street  was  not  shown.  He  does 
not  appear  to  have  had  any  business  at  ap- 
pellant's depot,  but  he  may  have  been  going 
over  to  the  Kansas  City  Southern  Depot  to 
see  about  tickets,  or  something  connected 
with  his  trip  home.  At  any  rate,  no  matter 
what  his  purpose  was,  be  was  on  a  public 
street,  and  on  a  much-used  vmlk.  He  was 
where  .he  had  a  right  to  be,  and  was  neither 
a  trespasser  nor  a  licensee.  He  must  have 
seen  the  car  he  attempted  to  pass;  but,  as 
there  was  no  engine  attached,  he  may  rea- 
sonably have  concluded  that  he  could  cross 
the  track  in  safety.  He  was  justified  in  as- 
suming that  the  cars  wonld  not  be  suddenly 
backed  over  the  crossing  without  full, warn- 
ing being  given.  He  may  not  have  observed 
the  cars  backing  up,  or,  if  he  did,  may  not 
have  had  reason  to  suppose  that  they  would 
be  hurled  against  the  standing  cars  in  the 
manner  they  were.  There  was  evidence 
tending  to  show  that  the  moving  cars  were 
making  little  noise,  and  .that  they  were  back- 
ed into  and  against  the  standing  cars  with 
great  force.  If  the  bell  was  ringing— about 
which  there  is  a  confiict  In  the  evidence— 
the  engine  was  at  such  distance  from  the 
walk  that  Allen  may  not  have  heard  the 
same.  There  was  no  employ^  of  the  com- 
pany at  the  crossing  to  warn  him  that  the 
coupling  was  abont  to  be  made.  The  ques- 
tion of  negligence  or  not  on  the  part  of  Allen 
was  properly  left  to  the  decision  of  the  jury, 
and  their  finding  is  conclusive.  Railway  Co. 
V.  Lee,  70  Tex.  600,  7  8.  W.  857;  Railway  Co. 
v.  -Boozer,  70  Tex.  636,  8  S.  W.  119,  8  Am. 
St  Rep.  615;  Railway  Co.  v.  Crosnoe,  72  Tex. 
83,  10  S.  W.  342;  Railway  Co.  v.  Lowry,  61 
Tex.  154;  Railway  Co.  v.  Dyer,  76  Tex.  100, 
13  S.  W.  377;  Railway  Co.  v.  Graves,  59  Tex. 
332;  Railway  Co.  v.  Wilson,  60  Tex.  144.  Ap- 
pellant's assignments  of  error  which  urge 
the  contention  that  the  evidence  falls  to  es- 
tablish liability  are  overruled. 

One  paragraph  of  the  court's  charge  to 
tbe  Jury  reads  tiius:  "If  you  believe  and  find 
from  the  evidence  that  on  the  15th  day  of 
February,  A.  D.  1902,  defendant  had  some 
box  cars  standing  on  the  north  track,  or 
track  nearest  its  said  depot,  and  west  of 
said  plank  crossing,  without  any  engine  at- 
tached to  them,  and  that  while  H.  W.  Allen 
was  walking  along  said  plank  crossing,  go- 
ing north  from  the  west  end  of  the  said 
Union  Depot  to  the  depot  of  defendant  and 
that  Just  as  he  got  about  the  middle  of  the 
railroad  track  on  which  said  box  cars  were 
standing  the  servants  of  the  defendant  In 
charge  of  one  of  its  engines  attached  to 
other  freight  cars,   west  of  said  crossing, 
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backed  nld  freight  cars  east  on  the  track 
where  aald  box  cars  were  standing,  and 
Btrack  said  Xmt  cars  with  great  force,  and 
suddenly  moyed  said  box  cars  east  against 
the  said  H.  W.  Allen,  and  knocked  him 
down,  and  passed  over  him,  and  killed  him. 
as  alleged  In  plaintiff's  petition;  and  if  you 
further  And  from  the  evidence  that  the  serr- 
ants  of  defendant  in  charge  of  said  engine 
and  cars  failed  to  exercise  ordinary  care  to 
observe  the  said  H.  W.  Allen  in  attempting 
to  pass  over  said  railroad  track  along  said 
plank  crossing,  and  to  avoid  striking  and  in- 
juring him;  and  if  you  find  that  the  placing 
and  leaving  of  said  box  cars  on  the  railroad 
track  wltbont  an  engine  attached  to  them, 
and  the  striking  of  them  with  the  other  cars 
and  engine  as  alleged.  If  so  struck,  and  the 
failure,  if  any,  on  the  part  of  the  defend- 
ant's said  servants  to  use  ordinary  care  to 
observe  said  Allen  in  attempting  to  cross 
said  railroad  track,  was  negligence,  and  that, 
but  for  such  negligence,  if  any,  the  said  H. 
W.  Allen  would  not  have  been  stntck  by  the 
said  cars  and  killed;  and  If  you 'further  find 
from  the  evidence  that  plaintiffs  have  suffer- 
ed any  pecuniary  damages  by  reason  of  the 
said  Allen's  death,  then  yon  will  return  a 
verdict  for  plaintiffs  against  the  defendant 
for  such  sum,  as  actual  damages,  as  the  evi- 
dence may  show  them  entitled  to  under  the 
instructions  hereinafter  given  you."  Com- 
plaint Is  made  of  this  paragraph  of  the 
charge  on  the  ground  that  appellant  had  a 
right  to  leave  the  cars  standing  on  the  track, 
and  to  couple  the  other  cars  onto  them,  and 
that  it  was  not  negligence,  in  law  or  in  fact, 
to  do  BO.  That  appellant  bad  a  right  to 
leave  the  cars  on  the  track  and  to  make  the 
coupling  cannot  be  doubted.  But  If  the  cars 
were  left  so  near  the  crossing  that  the  nec- 
essary coupling  could  not  be  made  without 
driving  the  cars  upon  and  over  the  crossing. 
It  was  negligence  to  make  the  coupling  with- 
out taking  the  proper  precautions  to  see  that 
the  crossing  was  clear.  The  position  In 
which  the  cars  were  left  and  the  making  of 
the  coupling  cannot  be  left  out  of  considera- 
tion In  determining  whether  there  was  neg- 
ligence. The  necessity  of  seeing  whether 
the  crossing  was  clear  arose  from  the  fact 
that  the  coupling  could  not  be  made  wltiiout 
forcing  the  cars  over  the  crossing.  The 
proposition  was  correctiy  presented  In  the 
charge,  and  the  complaint  of  appellant  Is 
not  well  taken.  It  is  further  urged  that  the 
pleadings  did  not  raise  the  issue  In  the  form 
It  was  submitted.  The  facts  were  fully 
stated  In  the  petition,  and  it  was  alleged 
that  appellant's  servants  exercised  no  care 
to  ascertain  whether  the  crossing  was  clear 
before  making  the  coupling.  We  think  the 
petition  fairly  raised  the  Issue  that  was  sub- 
mitted to  the  jury.  The  contention  of  ap- 
pellant is  presented  In  other  forms,  but 
what  has  been  said  is  sufBcient  to  dispose 
of  the  question  in  all  Its  phases. 
Another  paragraph  of   the  charge  reads 


thus:  'If  yon  find  that  the  plaintiffs  are 
entitled  to  recover,  then  you  will  apportion 
the  sum  so  found  among  them  In  such  sums 
as  you  may  determine  each  is  entitibd  to 
receive;  and  you  are  Instructed  that  the 
measure  of  damages.  If  plaintiffs  are  entitled 
to  recover,  is  such  sum  as  would  represent 
the  worth  or  value  of  the  future  earnings  of 
the  deceased,  Allen,  which  bis  daughters, 
who  are  plaintiffs  herein,  had  a  reasonable 
expectation  he  would  have  contributed  to 
them  had  he  lived,  and  In  determining  the 
amount  of  damages,  If  any,  sustained  by 
them  on  account  of  the  death  of  the  said 
H.  W.  Allen,  you  may  consider  said  Allen's 
capacity  for  earning  money,  his  age  at  the 
.  date  of  his  death,  and  the  probable  expectan- 
cy and  duration  of  his  life."  Complaint  is 
made  of  this  paragraph  of  the  charge  on  the 
ground  that  the  same  is  misleading,  In  that 
it  is  calculated  to  cause  the  Jury  to  be- 
lieve that  they  might  allow  the  plaintiffs 
all  of  the  future  earnings  of  the  deceased, 
and  not  merely  that  part  of  his  future  earn- 
ings which  he  would  have  contributed  to 
their  support  had  be  lived.  It  Is  conceded 
that  the  court  was  attempting  to  follow  the 
rule  laid  down  In  approved  cases,  and  that 
the  charge  may  be  construed  as  Intended  by 
the  court;  but  it  is  urged  that  the  charge  Is 
susceptible  of  the  construction  stated  above, 
and  tliat  the  Jury  may  have  so  understood  It, 
and  based  their  finding  upon  the  entire  fu- 
ture earnings  of  the  deceased,  and  not  upon 
the  portion  thereof  he  would  have  contribut- 
ed to  the  plaintiffs.  The  charge  is  not  capa- 
ble of  such  construction  without  departing 
from  the  clear  Intent  and  meaning  of  the 
language  used.  The  charge  informed  the 
jury  that  the  measure  of  damages  was  such 
sum  as  would  represent  the  present  worth 
or  value  of  the  future  earnings  of  the  de- 
ceased which  he  would  have  contributed  to 
the  plaintiffs  had  he  lived.  The  charge  can- 
not be  construed  to  mean  that  the  Jury  was 
authorized  to  allow  the  plaintiffs  the  entire 
future  earnings  of  the  deceased,  regardless 
of  whether  he  would  have  contributed  his 
whole  earnings  to  their  support,  without  ig- 
noring the  limitation  expressed  in  the 
charge.  The  charge  being  open  to  but  one 
construction,  it  cannot  be  held  to  have  been 
misleading.  It  stated  the  true  measure  of 
damage  In  unambiguous  language,  and  no 
other  instruction  on  that  Issue  was  neces- 
sary. 

The  age  of  the  deceased  was  a  material 
issue.  Two  witnesses  testified  upon  that  Is- 
sue. Mrs.  Spry,  one  of  his  daughters,  tes- 
tified that  her  father  did  not  know  his  own 
age  exactly,  but  from  what  be  had  told  her 
regarding  his  age  he  was  about  63  years 
old;  that  about  10  years  before  be  died  he 
spoke  of  writing  to  relatives,  and  learning  his 
exact  age,  but  whether  be  ever  did  so  the 
witness  did  not  know;  that  his  age  was  not 
then  of  record  In  the  family  Bible.  She 
gave  it  as  her  opinion.  Judging  by  her  knowl- 
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edge  of  bim,  and  by  what  he  had  told  her, 
and  by  hla  appearance,  that  he  was  60  to 
63  years  old  at  the  time  of  his  death.  An- 
other witness  testified  that  he  had  known 
the  deceased  a  long  time,  and  gave  It  as  his 
'opinion,  based  on  bis  knowledge  of  the  man 
and  on  his  appearance,  that  Allen  was  be- 
tween 60  and  65  years  old  at  the  time  he 
was  killed.  Appellant  objected  to  the  opln- 
icns  of  these  witnesses  on  tbe  grounds  that 
there  was  better  evidence,  and  that  it  was 
not  a  matter  about  which  the  opinions  of 
witnesses  could  be  received.  It  is  insisted 
that  In  proving  age  tbe  record  of  blrtlis  In 
be  family  Bible  is  the  best  evidence.  Such 
record  Is  hearsay,  but  if  it  appears  to  have 
been  properly  kept,  and  comes  from  the  right 
custody,  it  is  admissible,  because  of  tbe  ne- 
cessities of  the  case.  It  Is  not  the  best  evi- 
dence, and  is  not  required  to  be  produced  or 
accounted  for  before  other  testimony  can  be 
introduced.  The  witnesses  who  gave  their 
opinions  as  to  the  age  of  the  deceased  bad 
long  been  familiar  with  the  deceased,  and 
testified  fully  as  to  his  appearance.  We 
think,  under  the  circumstances  shown,  that 
the  opinions  were  properly  received. 

The  plaintiffs  were  permitted  to  prove, 
over  objections  by  defendant,  that  Mrs.  Spry 
had  separated  permanently  from  her  bus- 
band,  and  that  she,  accompanied  by  her  chil- 
dren, was  on  her  way  to  Ashdown,  where 
«he  was  to  live  with  her  father,  and  be  mxp- 
ported  by  him,  when  he  was  killed.  The 
plaintiffs  were  also  permitted  to  show  that 
tlie  husband  of  Mrs.  Westbrook,  one  of  the 
•daughters,  was  dying  with  consumption,  and 
was  confined  to  his  bed,  and  unable  to  earn 
a  support  for  bis  wife.  The  objections  to 
all  this  testimony  were  properly  overruled. 
Any  evidence  tending  to  show  the  amount 
which  the  deceased  would  have  contributed 
to  tbe  support  of  bis  daughters  was  admissi- 
ble. The  testimony  which  defendant  sought 
to  have  excluded  showed  tbe  necessities  of 
Mrs.  Spry  and  Mrs.  Westbrook,  and  their  re- 
liance on  their  father  for  support,  and  their 
grounds  for  expecting  assistance  from  him. 

As  stated  above,  the  Jury  awarded  the 
plaintiffs  the  sum  of  $5,000.  It  was  appor- 
tioned as  follows:  To  Mrs.  Spry,  ?:2,000;  to 
Mrs.  Westbrook,  $1,500;  to  Mrs.  Gentry,  $1,- 
000;  to  Mrs.  Bowles,  $.=500.  It  is  insisted  that 
the  verdict  is  excessive.  That  this  is  true 
as  to  Mrs.  Bowles  there  can  be  no  doubt 
She  lived  at  a  distance  from  her  father,  and 
was  married  to  a  man  who  is  able  to  care 
for  her,  and  who  does  care  for  her.  Since  her 
marriage,  she  has  received  nothing  from  her 
father.  The  necessities  of  her  sisters  would 
have  probably  consumed  all  the  surplus  earn- 
ings of  the  deceased,  and  no  reasonable  prob- 
ability of  more  than  nominal  contributions  to 
Mrs.  Bowles  was  shown.  There  is  no  doubt 
that,  had  Allen  not  been  killed,  the  other 
plaintiffs  would  have  received  substantial 
aid  from  blm.  He  was  bound  to  them  by 
tbe  closest  of  ties,  and  had  no  other  claims 


upon  him.  He  was  somewhat  aged,  but  was 
a  stout,  robust,  healthy  man.  He  was  earn- 
ing about  $85  per  montb.  The  greater  por- 
tion of  his  earnings  would  have  been  expend- 
ed for  the  support  and  maintenance  of  his 
said  three  daughters,  and  his  life  expectancy 
was  such  that  we  cannot  say  that  the  Jury 
have  overestimated  the  amount  they  would 
have  received.  Considering  his  age,  the  ver- 
dict is  rather  large,  but  we  would  not  be  jus- 
tified in  setting  it  aside. 

One  other  question  remains  to  be  consid- 
ered. The  defendant  in  tbe  court  below  pre- 
sented an  application  for  continuance,  which 
was  overruled  by  the  court  The  order  over- 
ruling the  application  shows  that  tbe  defend- 
ant excepted  thereto;  bnt  the  exception  was 
not  preserved  by  a  bill.  Appellant  attacks 
the  rule  which  provides  that  In  the  absence 
of  a  bill  of  exceptions,  the  action  of  the  trial 
court  in  overruling  applications  for  continu- 
ance will  not  be  revised;  and  presents  an 
able  argument  in  support  of  the  contention 
that  the  rule  is  In  conflict  with  the  statuto. 
and  should'  not  be  followed.  We  think,  bow- 
ever,  that  tbe  rule  is  not  in  conflict  witb  the 
statute,  as  contended,  and  that  It  Is  based 
upon  sound  reason,  and  is  settled  by  author- 
ity. The  mle  has  been  applied  since  the 
adoption  of  tbe  present  statutes  and  rules 
of  court  It  is  supported  by  an  unbroken  line 
of  decisions,  and  the  question  cannot  he  re- 
garded as  an  open  one.  Campion  v.  Angler, 
16  Tex.  93;  Harrison  v.  Cotton,  25  Tex.  64; 
Morris  V.  Piles,  40  Tex.  879;  Railway  Co.  v. 
Hardin,  62  Tex.  373;  Railway  Co.  v.  Mallon. 
63  Tex.  116;  Phlllpowskl  v.  Spencer,  63  Tex. 
605;  Bonner  &  Eddy  v.  Wbltcomb,  80  Tex. 
181,  15  S.  W.  899;  Waltes  v.  Osborne,  66  Tex. 
649.  2  S.  W.  665;  Railway  Co.  v.  McAllister. 
59  Tex.  301;  Railway  Co.  v.  Cannon  (Tex. 
Civ.  App.)  29  S.  W.  680;  Strain  v.  Greer  Coun- 
ty (Tex.  Sup.)  19  S.  W.  513;  Railway  Co.  v. 
Dunn  (Tex.  Sup.)  17  S.  W.  822.  It  is  perti- 
nent in  this  connection  to  consider  one  of  the 
grounds  of  tbe  defendant's  motion  for  a  new 
trial.  It  was  set  up  in  the  motion  that,  sub- 
sequent to  the  trial,  the  defendant  learned 
for  the  first  time  that  It  could  prove  by  one 
Sullivan  that  he  had  seen  tbe  family  Bible 
of  the  deceased,  and  that  the  record  of  births 
therein  contained  showed  that  Allen  was 
bom  in  October,  1835,  which  would  make 
him  over  66  years  old  at  tbe  time  of  his 
death.  One  ground  of  tbe  motion  for  contin- 
uance was  tbat  tbe  defendant  desired  time 
to  procure  the  testimony  of  tbe  said  Sulli- 
van, by  whom  It  expected  to  prove  that  Al- 
len was  67  years  old  when  he  was  killed.  In 
view  of  the  application,  tbe  testimony  cannot 
be  held  to  be  newly  discovered.  It  appears 
from  tbe  application  that  tbe  defendant 
knew  at  tbat  time  tbat  Sullivan  was  an  Im- 
portant witness  on  the  issue  relating  to  the 
age  of  the  deceased,  and  it  is  not  contended, 
in  the  motion  for  a  new  trial,  that  be  knew 
any  fact  relating  to  any  other  issue.  Under 
these  circumstances,  the  defendant  could  not 
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abandon  Its  application,  and  raise  the  gnes- 
tion.  after  trial,  In  tlie  form  it  Is  presented. 

The  judgrment  Is  excessive  to  the  extent  of 
the  sum  awarded  to  Mrs.  Bowles,  but  we 
Hod  no  other  error  In  the  record.  The  Judg- 
ment will  therefore  be  reformed  so  as  to 
exclude  that  sum  from  the  amount  recover- 
ed b7  the  plaintiffs,  and,  as  reformed,  will  be 
aflSrmed. 

Reformed  and  affirmed. 


TB3MPLE  et  al.  v.  FERGUSON  et  aL 

(Supreme  Court  of  Tennessee.    Jan.  24,  1903.) 

TRUSTS— ACTIVE  THUST— TITLE  OF  TRUSTEE- 
TRUST  FOR  HARRIED  WOMAN— DEATH  OF 
HUSBAND  —  ABSOLUTE  TITLE  IN  BENEFI- 
CIARY. 

1.  Converance  of  property  in  trust  for  the 
separate  nse  and  benefit  of  a  married  woman 
creates  a  special  and  active  trust. 

2.  Conveyance  of  property  in  trust  for  sole  and 
separate  use  of  a  married  woman  is  not  within 
the  statute  of  uses. 

3.  Where  property  is  conveyed  to  a  trustee 
for  the  sole  and  separate  use  of  a  married  wo- 
man, title  vests  absolutely  in  her  on  the  death 
of  her  husband. 

4.  Where  property  is  granted  to  one,  "his  heirs 
and  assigns,  forever,"  as  trustee  for  the  sole 
and  separate  use  and  benefit  of  a  married  woman, 
the  trustee  does  not  take  a  fee,  but  merely  an 
estate  coextensive  with  the  life  of  the  husband. 

Appeal  from  chancery  court,  Davidson 
county;    H.  H.  Cook,  Chancellor. 

Suit  by  C.  L.  Temple  and  others  against 
W.  H.  Ferguson  and  others.  From  a  decree 
of  the  court  of  chancery  appeals  affirming  a 
decree  dismissing  the  appeal,  complainants 
appeaL     Affirmed. 

Jns.  L.  Watts,  for  appellants.  Smith  & 
Maddln,  for  appellees. 

McALISTBR,  J.  The  controversy  In  this 
case  is  over  a  tract  of  laud  comprising  12 
acres,  situated  In  the  Nineteenth  civil  district 
of  Davidson  county.  It  Is  claimed  by  com- 
plainants as  heirs  at  law  of  Mrs.  Anne  Ten- 
nessee Temple,  and  by  defendant  as  devisee 
under  the  will  of  Mrs.  Temple.  The  settle- 
ment of  the  controversy  depends  upon  the 
proper  construction  of  a  certain  deed  of  set- 
tlement. It  appears  from  the  record  that 
on  the  26th  of  October,  1861,  J.  E.  Cleaves, 
clerk  and  ipaster  of  the  chancery  court  of 
DavidBon  county,  conveyed  to  John  Taylor, 
trustee  for  Mrs.  Anne  Tennessee  Temple, 
wife  of  C.  L.  Temple,  the  tract  of  land  in 
question.  The  conveyance  was  made  upon 
the  direction  of  C.  L.  Temple,  the  husband. 
It  conveyed  "to  the  said  John  Taylor,  as 
such  trustee  of  Anne  Tennessee  Temple,  and 
his  heirs  and  assigns,  forever,  a  certain  tract 
or  parcel  of  land  in  the  county  of  Davidson 
and  state  of  Tennessee,  and  on  the  south 
side  of  Neeley's  Bend  Turnpike,  civil  district 
No.  19,  bounded  as  follows:  •  •  *.  To 
have  and  to  hold  the  said  real  estate,  with 
all  the  hereditaments  and  appurtenances 
thereto  belonging,  to  the  said  John  Taylor, 


his  heirs  and  assigns,  forever,  as  trustee, 
however,  of  Anne  Tennessee  Temple,  and 
for  her  sole  and  separate  use  and  benefit" 
John  Taylor,  the  trustee,  died  many  years 
ag^),  and  no  successor  to  him  was  appointed. 
C.  L.  Temple,  the  husband,  also  died,  leav- 
ing his  wife,  the  said  Mrs.  Anne  T.,  sur- 
viving him.  Mrs.  Temple  died  In  1902,  leav- 
ing a  last  will  and  testament.  In  which  she 
devised  the  land  In  question  to  her  grand- 
daughter, Mrs.  Settle  L.  Ferguson.  Tba 
present  bill  was  filed  by  the  four  sons  of 
C.  I<.  and  Anne  Tennessee  Temple,  claiming 
the  land  by  inlieritance,  and  seeking  to  re- 
move the  devise  made  to  Bettle  L.  Fer- 
guson as  a  cloud  on  their  title.  The  theory 
of  the  bill  is  that  Mrs.  Anne  T.  Temple  was 
not  vested  with  such  title  as  she  could  con- 
vey by  will  or  otherwise.  Complainants  al- 
lege that  upon  the  death  of  John  Taylor, 
trustee,  the  legal  title  to  the  land  descended 
to  bis  heirs,  and  the  bill  prays  that  the  title 
be  devested  out  of  them,  and  that  the  land 
be  sold  for  partition  among  the  complainants 
as  heirs  of  Mrs.  Temple.  A  demurrer  was 
Interposed  on  behalf  of  defendant  Bettie  L. 
ITerguson,  which  was  sustained  by  the  chan- 
cellor, and  the  bill  dismissed.  The  court  of 
chancery  appeals  affirmed  the  decree  of  the 
chancellor. 

The  first  question  for  determination  is 
whether  the  conveyance  to  John  Taylor,  trus- 
tee, created  an  active  or  a  mere  naked,  dry 
trust.  The  law  is  now  well  settled  In  this 
state  that  when  the  trust  Is  created,  and  the 
property  conveyed  to  a  trustee  to  hold  for 
the  separate  use  and  benefit  of  a  married 
woman,  an  active  trust  is  thereby  created. 
Aa  stated  by  Justice  Lurton  in  Jomrolmon  v. 
MassengUl,  86  Tenn.  81,  5  S.  W.  719:  "Trusts 
for  the  protection  of  the  estates  of  married 
women  during  coverture  against  their  bus- 
.  bands  and  his  creditors,  and  the  wife  and 
her  extravagance,  as  well  as  her  contracts, 
are  made  every  day.  Such  trusts  are  sus- 
tained uiK>n  the  ground  that  they  are  intend- 
ed to  protect  the  estate  during  coverture, 
and  are  hence  held  special  and  active.  Such 
a  trust  Is  not  within  the  purview  of  the 
statute  of  uses,  and  Is  not  executed  by  the 
statute." 

The  next  question  that  arises  la,  what  ef- 
fect did  the  death  of  O.  L.  Temple,  the 
husband,  have  upon  the  trust  estate?  The 
record  discloses  that  the  husband,  C.  L.  Tem- 
ple, died  many  years  ago,  and  his  widow 
did  not  contract  a  second  marriage.  As  al- 
ready stated,  the  property  In  question  wus 
conveyed  by  John  E.  Cleaves,  clerk  and 
master,  to  Taylor,  trustee,  upop  the  direction 
of  C.  L.  Temple,  the  husband,  and  for  tiie 
purpose  of  creating  a  separate  estate  In  the 
wife,  free  from  the  marital  rights  of  the 
husband.  It  is  unnecessary  to  consider  the 
question  whetlier  this  trust  would  have  ap- 
plied to  a  second  marriage,  for  no  other  mar- 
riage was  contracted.  What,  then,  was  the 
nature  of  the  trust  estate  at  the  date  of  the 
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death  of  0.  L.  Temple?  In  Beaufort  v.  Col- 
Uer,  6  Hnmph.  487,  44  Am.  Dec.  321,  Judge 
Green  quotes  with  approval  the  following; 
language  of  Lord  Iiangdale,  used  In  TuUett 
7.  4rm8trong,  1  Beavan,  1,  to  wit:  "Wheth- 
er the  gift  to  her  separate  use  be  made  with 
or  without  the  power  of  alienation,  the  re- 
straint Is  annexed  to  the  separate  estate  on- 
ly, and  the  separate  estate  has  Its  existence 
only  during  the  coverture.  While  the  woman 
Is  discovert  the  separate  estate,  whether  mod- 
ified by  restraint  or  not,  is  suspended,  and 
has  no  operation,  though  it  is  capable  of 
arising  upon  the  happening  of  a  marriage." 
In  Brown  v.  Poote,  2  Tenn.  Oh.  260,  Judge 
Cooper  said,  viz.:  "There  seems  to  be  no 
conflict  in  the  authorities  upon  this  point, 
and  Mr.  Perry  lays  It  down  as  law,  for 
which  .he  cites  a  number  of  cases,  that  prop- 
erty conveyed  to  a  married  woman,  to  her 
sole  and  separate  use,  becomes  absolutely 
hers,  and  may  be  sold  by  her  as  soon  as 
her  husband  dies;  or  creditors  may  seize  it 
for  her  debts.  Perry  on  Trusts,  vol.  2,  sec. 
052,  Second  Edition.  So, "in  Pooley  v.  Webb, 
8  Ck>ld.  603,  it  was  held  that  the  separate 
estate  exists  only  during  coverture,  being  sus- 
pended when  the  feme  becomes  discovert: 
and  upon  becoming  discovert  the  feme  pos- 
sesses the  same  power  of  disposition  over  her 
property  as  other  persons." 

The  next  question  that  arises  is  in  respect 
of  the  extent  of  the  title  of  the  trustee,  and 
the  quantity  of  estate  he  took  in  this  land. 
Where  there  is  no  remainder  over,  or  other 
estate,  to  be  preserved  by  the  trustee,  does 
bis  title  descend  to  his  heirs?  We  think  the 
question  is  answered  in  the  leading  case  of 
Ellis  ▼.  Fisher,  3  Sneed,  231,  66  Am.  Dec. 
52,  viz.:  "The  established  doctrine  is  that 
trustees  take  exactly  that  quantity  of  In- 
terest which  the  purposes  of  the  trust  re- 
quire. The  question  is  not  whether  the  tes- 
tator (or  g^rantor)  has  used  words  of  limita- 
tion, or  expressions  adequate  to  carry  an 
estate  of  inheritance,  but  whether  the  ex- 
igencies of  the  trust  demand  the  fee  simple, 
or  can  be  satisfied  by  any,  and  what,  less 
estate;  and  therefore  a  devise  to  trustees 
may  be  either  restricted  or  extended,  as  the 
nature  and  purposes  of  the  trust  require. 
Although  the  devise  be  expressly  to  the  trus- 
tees and  theii;  heirs,  it  is  well  settled  that 
if  the  duties  Imposed  on  them,  or  the  pur^ 
poses  of  the  trust,  require  only  an  estate 
pur  autre  vie  to  be  vested  in  them,  their 
legal  Interest  will  be  cut  down  to  that  ex- 
tent, not^vlthstanding  tiie  express  limltatlou 
to  them  In  fee.  This  construction  has  been 
held  to  prevail  even  In  the  case  of  a  deed 
by  necessary  Implication  arising  from  the 
object  of  the  trust  in  uonucctiou  with  the 
nature  of  the  subsequent  limitations,"  etc. 
In  Smith  y.  Metcalf,  1  Head,  64,  It  was 
said,  viz.:  "It  is  well  settled  that  an  estate 
coextensive  with  the  duties  to  be  performed 
will  vest  In  the  trustee,  and  he  will  take 
exactly  that  quantity  of  Interest  which  the 


purposes  of  the  trust  require,  which,  being 
executed,  the  trust  estate  ceases."  Again, 
In  Rogers  v.  White,  1  Sneed,  68,  the  headnote 
Is,  viz.:  "Where  an  estate  is  settled  upon  a 
trustee  for  the  sole  use  and  benefit  of  a 
feme  covert,  free  from  the  use,  control,  or 
creditors  of  the  husband,  the  interest  of  the 
trustee  continues  no  longer  than  the  pur- 
poses of  the  trust  demand.  The  object  be- 
ing to  protect  the  property  against  the  mari- 
tal rights  of  the  htlsband,  upon  his  death 
all  the  purposes  of  the  trust  are  accomplish- 
ed." We  are  therefore  of  opinion  that  upon 
the  death  of  O.  L.  Temple  the  purpose  of 
this  trust  was  accomplished,  the  legal  title 
of  the  trustee  extinguished,  and  the  whole 
title,  legal  and  equitable,  became  vested  in 
Mrs.  Temple,  with  full  power  of  disposition 
as  a  feme  sole.  It  follows  that  the  devise 
of  this  proi)erty  by  Mrs.  Temple  to  her  grand- 
daughter was  valid,  and  that  complainants 
are  not  entitled  to  recover. 

The  decree  of  the  court  of  chancery  ap- 
peals, as  well  as  that  of  the  chancellor,  in 
dismissing  the  bill,  is  afiirmed. 


STATE  T.   DALTON. 
(Supreme  Court  of  Tennessee.    Feb.  27,  1903.) 

CRIMINAL  LAW— REMISSION  OF  SENTENCB- 
ORDER  AT  SUCCEBDINQ  TERM— POWER  OF 
COURT— INVASION  OF  PARDONING  POWER. 

1,  Const,    art.    3,    g   6,    vests    the   pardoning 

rwer  solely  in  the  Governor.  Shannon's  Code, 
7226,  authorizes  the  several  courts  in  which 
a  cause  is  finally  adjudged,  either  before  ur 
after  final  judgment,  for  good  cause,  to  release 
defendant  from  the  whole  or  any  part  of  fines 
or  forfeitures  accruiuK  to  the  county  or  state. 
Section  7423  empowers  the  board  of  work- 
house commissioners  to  discharge  convicts  for 
good  conduct  or  physical  disabihty.  HM,  that 
after  conviction  and  final  sentence  to  confine- 
ment in  the  workhouse,  from  which  there  was 
no  proceeding  in  error,  the  court  had  no  i>ower 
at  a  succeeding  term  to  remit  the  remainder 
of  the  imprisonment  during  accused's  good  be- 
havior, and  to  release  the  costs,  such  order  be- 
ing neither  justified  by  the  statutes  nor  allow- 
alile  under  tiie  constitution. 

Appeal  from  circuit  court  of  Wilson  county; 
B.  P.  McClaln,  Special  Judge. 

West  Dalton  was  convicted  of  larceny,  and 
from  an  order  remitting  a  portion  of  his  sen- 
tence and  releasing  costs  taxed  against  him 
the  state  appeals.    Beversed. 

Ohas.  T.  O&tea,  Atty.  Oen.,  for  the  State. 

SHIELDS,  J.  This  case  involves  the  pow- 
er of  a  Judge  of  the  circuit  court  to  remit 
the  punishment  Imposed  upon  a  convict  upon 
trial  and  conviction  at  a  former  term  of  the 
court  to  that  at  which  it  was  rendered.  The 
defendant.  West  Dalton,  was  indicted  and 
arraigned  at  the  May  term,  1902,  of  the  cir- 
cuit court  of  Wilson  county,  upon  a  charge  of 
petit  larceny,  and,  entering  a  plea  of  guilty, 
his  punishment  was  fixed  by  the  jury  impan- 
eled for  that  purpose  at  confinement  and  hard 
labor  in  the  workhouse  of  the  county  for  11 
months,  and  a  Judgment  to  this  eltect,  and 
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of  Infamy,  and  (or  tbe  costs  was  rendered 
against  him,  from  wbicli  there  was  no  pro- 
ceeding In  error.  At  the  succeeding  Septem- 
ber term  of  the  court,  a  special  Judge  pre- 
siding, an  order,  reciting  that  the  prosecutor 
consented  thereto  on  account  of  sickness  In 
the  family  of  the  defendant,  was  entered 
"remitting  the  remainder  of  the  imprison- 
ment during  the  good  behavior  of  the  defend- 
ant," and  releasing  the  costs,  and  the  case 
Is  now  before  us  upon  a  proceeding  impeach- 
ing the  validity  of  this  action  of  the  court. 

This  order  remitting  the  unexpired  portion 
of  the  Imprisonment  and  releasing  the  costs 
adjudged  against  the  defendant  is  absolutely 
null  and  TOld.  The  Judgment  entered  against 
the  defendant  at  the  May  term  of  the  court 
was  final,  and  nothing  more  remained  to  be 
done.  The  court  did  not  and  could  not  re- 
serve ihe  right  to  set  aside  or  alter  it,  and 
upon  the  adjournment  of  that  term  sine  die 
the  parties  were  discharged  from  its  further 
Jurisdiction,  and  It  was  divested  of  all  con- 
trol over  them  and  the  case.  It  could  do 
nothing  at  a  subsequent  term  afTecting  the 
Judgment  rendered.  The  action  of  the  court 
in  this  case  was,  in  substance,  an  attempt 
to  exercise  the  pardoning  power,  which,  by 
the  Constitntion  (article  3,  i  6),  is  vested 
solely  in  the  Governor  of  the  state.  The  ves- 
tttnre  of  the  power  to  grant  reprieves  and 
pardons  In  the  chief  executive  is  exclusive 
of  all  other  departments  of  the  state,  and  the 
Legislature  cannot,  directly  or  Indirectly,  take 
it  from  his  control,  and  vest  it  in  others,  or 
authorise  or  require  it  to  be  exercised  by  any 
other  officer  or  authority.  It  is  a  power  and 
a  duty  Intrusted  to  his  Judgment  and  dis- 
cretion, which  cannot  be  interfered  with, 
and  of  which  he  cannot  be  relieved.  The  cir- 
cuit Judge's  action  In  remitting  the  impris- 
onment and  releasing  the  costs  adjudged 
against  the  defendant  cannot  be  sustained 
under  section  7226  of  Shannon's  edition  of 
the  Code,  or  Act  1801,  c.  123,  {  18  (Shannon's 
Code,  I  7423),  authorizing  the  discharge  of 
convicts  confined  in  workhouses  under  cer- 
tain circumstances.  The  authority  given 
Judges  by  the  first  statute  is  confined,  upon 
a  proper  construction  of  this  act,  to  the 
term  of  the  court  at  which  the  Judgment 
was  rendered,  and  the  power  to  discharge 
inmates  of  the  workhouse  is  confined  by  the 
latter  statute  to  the  workhouse  commission- 
ers. If,  however,  these  statutes  could  be 
construed  to  cover  the  case  at  bar,  we  would 
bold  tbem  to  be  In  contravention  of  Article 
8,  f  6,  of  the  Constitution,  and  inoperative 
and  void,  as  an  attempt  to  vest  in  Judges 
and  workhouse  commissioners  the  pardoning 
power,  which,  as  said,  cannot  be  constitu- 
tionally vested  in  any  form  or  to  any  extent 
in  any  other  officer  but  the  Governor.  Any 
and  all  attempts  of  the  Legislature  to  vest 
this  power  in  any  officer,  board,  or  commls- 
«ioner8  to  any  extent,  or  in  any  form,  ad- 
visory or  otherwise,  or  to  regulate  Its  ex- 
erdse,  is  In  violation  of  the  provision  of  the 


Constitution  referred  to,  and  an  absolute 
nullity. 

Nor  can  the  action  of  the  court  be  sus- 
tained upon  any  supposed  control  of  the 
court  over  its  records.  So  long  as  the  court 
remains  in  session,  the  record  is  In  the  breast 
of  the  Judge,  and  all  Judgments  entered  at 
that  term  may  be  vacated  or  modified  upon 
any  subsequent  day  of  the  term,  but  upon 
final  adjournment  the  power  of  the  court 
over  the  record  is  gone.  This  is  the  rule 
governing  final  Judgments  of  all  courts  of 
record,  save  certain  proceedings  authorized 
by  statute  to  correct  errors  resulting  from 
clerical  mistakes,  which  it  is  not  claimed  ap- 
ply to  this  case.  After  the  parties  to  the 
cause  have  been  dismissed  by  final  Judgment 
and  adjournment  of  that  term,  the  court  has 
no  more  Jurisdiction  of  them  and  of  the  case 
upon  the  merits  than  where  no  suit  has  been 
Instituted  or  process  served.  Any  order  or 
Judgment  made  at  a  subsequent  term  affect- 
ing a  final  Judgment  unquestioned  by  pro- 
ceedings in  error,  except  in  the  cases  men- 
tioned. Is  coram  non  Judlce,  and  a  nullity. 
Van  Bibber  v.  Sawyers,  10  Humph.  81,  51 
Am.  Dec.  694;  Bank  v.  Fowlkes,  4  Sneed,  462; 
Johnson  v.  Tomllnson,  13  Lea.  604.  A  Judg- 
ment at  a  subsequent  term,  vacating  one  en- 
tered at  a  former  term  of  the  court  by  con- 
sent of  parties  given  In  open  court,  Is  void. 
Anderson  y.  Thompson,  7  Lea,  660.  These 
are  all  civil  cases,  it  is  true,  but  the  princi- 
ple applies  with  equal  force  to  criminal  cases. 
The  state  has  the  same  right  to  insist  upon 
the  execution  of  Judgments  rendered  in  crim- 
inal cases  prosecuted  by  Its  officers  as  other 
Utigants  have  in  those  recovered  by  tbem, 
and  public  policy  forbids  the  unauthorized 
Interference  of  any  one  to  prevent  the  execu- 
tion of  Judgments  secured  by  the  state  for 
the  punishment  of  crime.  All  proceeds  re- 
viewing or  modifying  final  Judgments  of 
courts  in  criminal  cases  other  than  by  pro- 
ceedings in  error  or  by  the  chief  executive, 
tend  to  render  punishment  for  crime  less 
certain,  and  embarrass  the  administration  of 
the  criminal  law. 

The  order  remitting  the  unexpired  punish- 
ment of  the  defendant  and  releasing  him 
from  costs  adjudged  against  him  Is  reversed, 
and  the  case  remanded,  that  the  former  Judg- 
ment of  the  court  may  be  executed. 


(njlfBERLAND  TBLBORAPH  &  TELB- 

PHONE  CO.  V.  DOOLEY. 

(Supreme  Cotirt  of  Tennessee.    Feb.  14,  1903.) 

NEOLIGBNCB  —  FIRE  —  BVIDBNCB  —  ADMISSI- 
BILITY—OPINION  BVIDENCB— DAMAGES. 
1.  Where  plaintiff's  property  was  destroyed 
by  fire,  wbico,  starting  in  another  building,  was 
eommnnicated  to  defendant's,  and  thence  to  plain- 
tiff's, and  be  alleged  that  there  was  a  sufficient 
force  to  have  extinguished  it  before  It  reached 
his  property  had  it  not  been  for  a  public  an- 
nonncement  that  defendant  bad  dynamite  stored 
in  its  building,  which  caused  the  people  to  cease 
their  efforts  to  check  the  fire,  and  an  explosion 
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of  tuch  dTiiamlte,  which  broke  a  solid  brick  wall 
situated  between  defendant's  and  plaintiffs 
buildings,  it  was  permissible  to  show,  without 
regard  to  the  question  of  agency,  that  while  the 
building  was  in  flames,  and  shortly  before  the  ex- 
plosion, two  of  defendant's  employes  cried  oat 
that  there  was  dynamite,  and  warned  the  people 
to  get  away. 

2.  The  admission  of  testimony  of  two  wit- 
nesses, not  shown  to  be  experts,  that  they  conld, 
witli  the  apparatus  at  hand,  have  stopped  a  fire 
at  the  time  of  an  explosion,  had  it  not  occurred, 
was  error. 

3.  In  an  action  by  one  whose  property  has  been 
desti'oyed  by  fire,  for  the  use  of  the  insurers  who 
hare  paid  his  loss,  against  the  one  by  whose 
negligence  or  wrong  the  destruction  occurred,  the 
measure  of  damages  is  the  damage  resulting  from 
the  fire,  not,  however,  exceeding  the  amount 
paid  on  the  loss  by  the  insurers. 

Appeal  from  circuit  court,  Wilson  county; 
W.  C.  Houston,  Judge. 

Action  by  one  Dooley  against  the  Cum- 
l>erland  Telegraph  &  Telephone  Company. 
From  a  Judgment  In  favor  of  plalntifF,  de- 
fendant appeals.     Reversed. 

Cantrell  &  McMillan,  W.  L.  Granberry, 
McClaln  &  McClain,  and  A.  A.  Adams,  for 
appellant.  E.  E.  Beard,  N.  O.  Robertson, 
and  J.  C.  Sanders,  for  appellee. 

BEARD,  C.  J.  This  suit  was  brought  by 
the  defendant  in  error,  Dooley,  for  the  use 
of  certain  insurance  companies,  to  recover 
the  auiounts  paid  to  blm  by  these  compa- 
nies for  losses  sustained  in  a  fire  which  oc- 
curred In  January,  1901,  to  property  covered 
by  their  policies;  the  insistence  being  that 
the  losses  resulted  from  the  negligence  of  the 
plaintiff  in  error.  The  theory  of  the  defend- 
ant In  error  Is  that  the  fire,  originating  in 
another  building,  was  finally  communicated 
to  the  one  occupied  by  the  Cumberland  Tele- 
graph &  Telephone  Company,  and  that  there 
was  a  sufficient  force  of  men,  with  all  prop- 
er appliances,  to  have  confined  and  extin- 
guished the  fire  before  it  reached  the  property 
of  the  defendant  in  error,  which  was  the 
second  house  removed  from  that  of  this  com- 
pany, bad  it  not  been  for  a  public  announce- 
ment that  the  company  had  stored  In  its 
building  a  large  quantity  of  dynamite,  fol- 
lowed immediately  by  its  explosion,  which  so 
alarmed  the  parties  engaged  In  endeavoring 
to  check  the  fire  as  to  cause  them  to  cease 
their  effort;  and,  further,  that  the  force  of 
the  explosion  was  sufficiently  violent  to  break 
n  solid  brick  wall  separating  the  telephone 
building  from  the  one  adjoining,  thus  mak- 
ing easy  communication  to  the  latter,  which 
was  destroyed,  at  the  same  time  inflicting 
serious  injuiy  upon  the  building  of  the  de- 
fendant in  error  and  the  stock  of  merchan- 
dise contained  therein.  The  trial  resulted  in 
a  verdict  and  Judgment  for  the  plaintiff  be- 
low. An  appeal  in  the  nature  of  a  writ  of 
error  has  been  prosecuted  to  this  court  by 
the  telephone  and  telegraph  company. 

Several  assignments  of  error  are  made. 
First  It  is  insisted  the  trial  court  was  in  er^ 

T  1.  Bm  Iniuranoa,  vol.  28,  Cant  Die.  f  1606. 


ror  in  permitting  certain  witnesses  to  testi- 
fy that  while  the  telephone  building  was  in 
flames  one  of  its  employte  escaping  there- 
from a  little  while  before  an  explosion  took 
place  cried  out  to  the  assembled  crowd  that 
there  was  dynamite  in  the  building,  and 
warned  the  people  to  get  away;  and  also 
that  another  employ^  on  the  outside  of  the 
crowd  gave  a  similar  alarm.  We  think,  in- 
dependent of  and  without  regard  to  the  doc- 
trine of  agency,  this  testimony  was  compe- 
tent; not  to  show  as  a  substantive  fact  that 
there  was  dynamite  in  the  building,  bat  as 
(ftie  of  the  two  Incidents  which  it  is  averred 
in  the  declaration  produced  a  panic  among 
the  parties  endeavoring  to  extinguish  the 
flre,  and  occasioned  their  immediate  disper- 
sion and  abandonment  of  further  effort.  The 
circuit  Judge  expressly  limited  the  evidence 
to  this  point,  and,  with  this  limitation  as  to 
its  scope,  there  was  no  error  In  its  admis- 
sion. 

Next  it  is  assigned  for  error  that  the  trial 
Judge  permitted  the  following  questions  to  be 
put  to  and  answered  by  the  witnesses  Hatch- 
er and  McMinoway.  Each  of  these  witnesses 
was  asked,  "Could  you  or  not,  with  the  ap- 
paratus there  at  band,  have  stopped  and  con- 
trolled the  flre  at  the  time  of  the  explosion, 
had  it  not  occurred?"  to  which  each  witness 
replied,  "Yes,  sir."  These  parties  were  at  the 
time  of  the  explosion  handling  a  hose  at- 
tached to  a  hydrant,  and  imwindlng  it  from 
a  reel,  were  preparing  to  throw  a  stream  of 
water  upon  the  telephone  building,  which 
was  then  on  flre.  Upon  the  explosion,  how- 
ever, they  abandoned  their  apparatus,  and 
retreated  to  a  place  of  safety.  Hatcher  and 
McMinoway  were  not  introduced  as  experts. 
There  is  no  claim  that  they  qualified  as  such. 
Nor  is  there  any  indication  that  they  bad 
opportunities  which  were  not  open  to,  or  that 
they  were  possessed  of  facts  not  equally 
within  the  knowledge  of,  every  other  specta- 
tor of  this  fire.  The  handling  of  the  hose  as 
volunteers  certainly  did  not  qualify  them  in 
any  superior  degree  to  determine  the  effect  of 
the  effort  which  they  were  about  to  make  to 
extinguish  the  flre  when  driven  to  retreat  by 
the  explosion.  If  they  were  entitled  to  ex- 
press an  opinion  In  this  regard,  we  see  no 
reason  why  it  would  not  have  been  equally 
competent  fc*  any  number  of  persons,  who 
may  have  been  watching  tbeic  effort  and  its 
abandonment,  to  have  done  the  same  thing. 
We  thus  would  have  had  witnesses  with 
mere  conjectural  or  speculative  opinions  dog- 
matically settling  an  issue  the  Jury  were 
called  on  to  try.  This  cannot  be  done. 
Bruce  v.  Beal,  99  Tenn.  303,  41  8.  W.  445. 

On  questions  of  science  or  trade,  where 
skill  and  experience  are  the  essential  ele- 
ments of  knowledge,  expert  witnesses  are 
permitted  to  give  opinions.  Outside  the  area 
of  expert  testimony  there  are  many  cases 
where,  from  their  very  nature,  nonexx)ert 
witnesses  are  permitted  to  express  an  opin- 
ion.    The   admissibility   of   such   testlmdn; 
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rests  on  the  ground  of  necessity.  The  facts 
from  -which  the  conclusion  of  the  witness  la 
drawn  are  of  so  latent  or  Impalpable  a  char- 
acter that  It  Is  Impossible  to  present  them  In 
a  tangible  or  Intelligible  form  to  the  Jury. 
This  being  so,  necessarily  they  must  be  given 
by  the  witness  as  conclusions  reached  by  or 
impressions  made  on  him,  or  they  will  be 
lost  altogether  to  consideration.  Within  this 
class  of  cases  may  be  found  those  of  iden- 
tity, resemblance,  apparent  condition  of  the 
body  or  mind,  intoxication,  sickness,  dura- 
tion, distance,  dimension,  and  velocity,  and 
others  mentioned  by  the  text-writers.  Whar- 
ton oh  Et.  sect.  512;  1  Greenl.  on  Ey.  sect 
440.  While  it  is  true  the  line  between  non- 
expert opinion  which  is  competent  and  that 
which  is  incompetent  is  not  well  defined,  we 
can  see  no  reason  why  the  present  case 
should  be  placed  in  the  class  where  such 
testimony  has  been  adjudged  competent 
Every  fact  constituting  an  element  in  the 
opinion  of  those  witnesses  was  capable  of 
being  presented  to  the  Jury.  The  condition 
of  the  fire,  the  amount  of  pressure  upon  the 
water,  the  capacity  of  the  hose  to  receive 
water,  and  the  size  of  the  stream  which  it 
would  discharge,  the  effect  of  such  stream 
on  a  burning  house,  the  ability  and  willing- 
ness of  these  parties  to  serve  the  hose,  the 
character  of  the  night  at  the  time— whether 
windy  or  not— and  the  actual  result  of  the 
explosion  in  the  dispersion  of  the  crowd, 
might  have  been  presented  to  the  Jury,  so 
that  they,  equally  with  these  witnesses,  could 
have  formed  an  intelligent  opinion  upon  the 
issue  they  were  sworn  to  try.  Many  author- 
ities supporting  this  view  might  be  cited, 
but  we  content  ourselves  with  referring  to 
Otis  y.  Thorn,  23  Ala.  469,  58  Am.  Dec.  303; 
Montgomery  W.  P.  R.  R.  Co.  v.  Edmonds,  41 
Ala.  6G7;  Tuttle  v.  City  of  Lawrence,  110 
Mass.  270;  Duer  v.  Allen,  96  Iowa,  36,  64 
N.  W.  C82;  Pulslfer  v.  Berry,  87  Me.  405, 
32  Atl.  986;  Gibson  t.  Hatchett,  24  Ala.  201; 
Darling  v.  Thompson,  108  Mich.  215,  65  N. 
W.  754;  L..  N.  O.  &  T.  Ry.  Co.  v.  Natchez. 
C7  Miss.  390,  7  South.  350.  In  Gibson  v. 
Hatchett,  supra,  a  building  having  been  con- 
sumed by  fire  which  entered  through  an 
aperture  in  one  of  the  walls,  It  was  held 
Improper  for  a  witness  to  state  the  house 
might  have  been  saved  if  the  aperture  had 
been  closed,  and  in  Louisville,  N.  O.  &  T. 
Ry.  Co.  V.  Natchez,  supra,  an  action  for 
burning  cotton  by  sparks  from  an  engine  of 
the  railway  company,  where  the  cotton  was 
loaded  in  flat  cars,  without  covering,  the 
opinion  of  a  witness  as  to  whether  or  not  it 
would  have  been  burned  had  it  been  loaded 
in  box  cars,  or  covered,  was  ruled  to  be  in- 
competent. We  think,  on  principle,  as  well 
as  authority,  the  opinion  testimony  In  this 
case  constituted  reversible  error. 

Again,  it  was  assigned  for  error  that  the 
trial  Judge  Improperly  instructed  the  Jury 
as  to  the  measure  of  damages  in  the  event 
they    should    find   for    the    plaintiff   below. 


His  charge  on  this  point  was  in  these  words: 
"If  you  find  for  the  plaintlfT,  you  will  aay 
*  *  *  how  much  he  should  receive.  In 
that  event  you  will  look  to  the  proof,  and 
determine  tiie  amount  that  the  Insurance 
companies  paid  for  the  injury  he  had  actual- 
ly done  to  his  property  by  the  fire  as  alleg- 
ed." We  think  this  charge  was  calculated 
to  mislead  the  Jury.  As  a  matter  of  fact,  it 
evidently  did  not  do  So,  and  would  not,  there- 
fore, constitute  of  Itself  reversible  error. 
But  as  there  must  be  a  retrial  of  this  case 
on  this  point,  it  is  proper  to  say  that  the  true 
measure  of  damages  in  the  event  of  a  re- 
covery by  the  plalutier  below  is  the  damage 
resulting  to  him  from  the  fire  on  his  building 
and  stock,  not  however,  to  exceed  the 
amount  paid  him  on  this  loss  by  the  insur- 
ance companies. 

The  Judgment  below  is  reversed,  and  the 
case  is  remanded  for  a  new  trial. 


GREEN  T.  CUMBERLAND  GOAL  &  COKID 

CO. 

(Supreme  Court  of  Tennessee.     Feb.  27,  .1903.) 

ADVERSE  POSSESSION  —  CHAMPERTY  —  LANDS 
HELD  ADVERSELY— CONVEYANCE  —  EXTENT 
OF  POSSESSION  —  COLOR  OF  TITLE  —  EJECT- 
MENT —  CHAMPERTOUS  DE&D  —  EFFECT  — 
PLEADING  IN  AVOIDANCE. 

1.  A  sale  of  lands  held  by  the  grantor  under 
a  perfect  title,  bnt  in  adverse  possession  of  an- 
other at  the  time,  is  a  snie  of  a  pretended  ti- 
tle, within  Shannon's  Code,  S§  3171,  3172,  pro- 
hibiting such  sales  as  champertons,  without  re- 
gard to  the  length  of  such  adverse  possession. 

2.  A  conve.vance  of  lands  held  adversely  is  a 
nullity,  and  may  be  disresarded  by  the  vendor 
in  ejectment  to  recover  the  land  from  a  third 
party  without  pleading  the  invalidity  of  such 
conveyance. 

3.  Where  defendant  was  In  actual  possession 
of  a  part  of  the  land  in  controversy  under  an 
assnrance  of  title,  claiming  the  entire  tract,  de- 
fined by  boundaries  specified  in  such  convey- 
ance, it  held  constructive  possession  to  the  ex- 
tent of  the  boundaries  specified  in  its  assur- 
ance of  title,  and  hence  a  deed  by  plaintiff  to 
the  entire  tract  while  defendant  so  held  was 
champertons  and  void  as  to  the  whole  tract,  and 
not  merely  as  to  that  part  of  which  defendant 
had  actual  possession. 

Appeal  from  chancery  court,  Cumberland 
county;  T.  J.  Fisher,  Chancellor. 

Ejectment  by  E.  A.  Green  against  the  Cum- 
berland Cool  &  Coke  Company.  From  a 
Judgment  in  favor  of  plaintiff,  affirmed  by  the 
Court  of  Chancery  Appeals,  defendant  ap- 
peals.   Affirmed. 

McNutt  &  Fisher,  for  appellant  Wright 
&  Wright,  for  appellee. 

SHIELDS,  J.  This  is  an  ejectment  bill, 
brought  to  recover  a  tract  of  land  lying  in 
Cumberland  county.  The  chancellor  granted 
the  complainant  a  decree,  which  was  affirmed 
by  the  Court  of  Chancery  Appeals,  and  the 
defendant  has  appealed  to  this  court,  and 
assigned  errors. 

The  pleadings  are  \exy  brief.  The  com- 
plainant charges  that  he  is  the  owner  and  en- 
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titled  to  the  posaesslon  of  the  land  recovered 
by  grant  14,369  from  the  state  of  Tennessee 
to  Richard  Burk,  describing  It  by  metes  and 
bounds,  and  that  the  defendant  unlawfully 
ejected  him  therefrom,  and  withholds  pos- 
session from  him.  The  answer  admits  pos- 
session of  respondent,  denies  all  other  al- 
legations of  the  bill,  and  avers  the  defend- 
ant has  the  better  title.  On  the  hearing  it 
appeared  that  the  grant  to  Richard  Burk,  No. 
14,369,  was  superior  to  the  one  under  which 
the  defendant  claimed,  and  the  complainant 
connected  himself  therewith  by  a  perfect 
chain  of  title.  But  it  also  appeared  that  In 
1886,  previous  to  the  Institution  of  this  suit, 
complainant  conveyed  the  lands  in  contro- 
versy to  Joseph  S.  Bicker.  The  defendant, 
however,  was  at  the  time  the  conveyance 
was  made  in  possession  of  the  premises,  hav- 
ing a  few  acres  inclosed  under  fence,  and 
claiming  to  certain  boundaries  covering  the 
entire  tract,  defined  in  an  assurance  of  title 
purporting  to  convey  the  fee,  under  which 
it  claimed  and  was  asserting  title.  All  the 
land  other  than  the  few  acres  referred  to 
was  unlnclosed  and  wild.  The  Court  of 
Chancery  Appeals  found  these  facts,  and  held 
that  the  possession  of  the  land  was  held 
adversely  to  the  complainant  at  the  time  of 
his  conveyance  to  Joseph  S.  Ricker,  and  that 
this  conveyance,  which  was  relied  upon  by 
the  defendant  to  show  that  complainant  had 
parted  with  his  title  to  the  premises  sued 
for,  was  champertous,  and  wholly  void,  and 
the  complainant,  having  deraigned  the  supe- 
rior title  from  the  state,  was  entitled  to  re- 
cover the  entire  tract 
The  errors  assigned  raised  these  qaestlons: 
1,  That  the  champertous  character  of  the 
conveyance  by  complainant  to  Joseph  S. 
Ricker  cannot  be  looked  to  or  considered  by 
the  court  In  order  to  avoid  it,  because  there 
Is  no  pleading  attacking  it  upon  this  ground; 
and  also  because  the  complainant  cannot  rely 
upon  bis  own  unlawful  act  to  invalidate  his 
deed.  The  law  Is  otherwise.  The  statute 
prohibiting  the  sale  of  pretended  titles  to 
lands  makes  the  sale  of  land  utterly  void 
where  the  seller  has  not  by  himself,  agent, 
tenant,  or  ancestor,  been  In  actual  posses- 
sion, or  taken  the  rents  and  profits,  for  one 
whole  year  next  before  the  sale.  Code 
(Shannon's  Ed.)  §{  3171,  3172.  A  sale  of 
lands  held  under  a  perfect  title,  but  In  the 
adverse  possession  of  another  at  the  time,  Is 
a  sale  of  a  pretended  title,  within  this  stat- 
ute, and  no  particular  length  of  possession  is 
necessary  to  make  the  sale  void.  Whltesldes 
V.  Martin,  7  Yerg.  397;  Kincaid  v.  Meadows, 
3  Head,  180-192;  Fain  v.  Headerick,  4  Cold. 
334.  A  conveyance  of  lands  adversely  held 
is  a  nullity,  and  may  be  so  treated  by  both 
parties  and  strangers.  The  title  to  the  lands 
conveyed  remains  in  the  conveyor,  and  the 
vendee  cannot  maintain  an  action  for  hreach 
of  the  covenants  in  the  conveyance.  The 
vendor  may  disregard  bis  deed,  and  sue  in 
bla  own  name  for  the  lands;  and,  if  the  de- 


fendant proves  the  conveyance  for  the  par- 
pose  of  showing  that  he  has  parted  with  bis 
title,  as  he  may  do  In  the  chancery  court 
under  a  general  denial  of  title  in  the  com- 
plainant, or  under  the  general  Issue  In  eject- 
ment at  law,  he  may  show  its  champertous 
character,  and  consequent  invalidity  in  avoid- 
ance. This  may  be  done  without  any  plead- 
ing specially  raising  the  question.  Key  v. 
Snow,  90  Tenn.  663,  IS  S.  W.  251;  WUson 
V.  Nance,  11  Humph.  190;  Fowler  v.  Nixon, 
7  Heisk.  728;  Baylor  t.  Stewart's  Heirs,  2 
Helsk.  SIO. 

2.  That  the  deed  to  Joseph  S.  Ricker  was 
only  void  to  the  extent  of  the  few  acres 
held  by  defendant  under  inclosure  at  the 
time  of  Its  execution,  that  being  the  extent 
of  the  actual  possession,  which  was  necessary 
to  render  the  deed  void  under  the  statute  in- 
voked; constructive  possession  being  inef- 
fectual for  this  purpose.  Actual  possession, 
when  the  premises  are  susceptible  of  it,  most, 
as  a  general  rule,  be  by  Inclosure  of  the  land 
by  fences  or  like  Improvements,  so  as  to 
make  the  occupation  visible,  notorious,  con- 
tinuous, and  adverse,  and  thus  constitute  no- 
tice of  the  claim  and  possession  of  the 
occupant  to  the  public;  but  there  are  excep- 
tions to  the  rule  where  the  land  is  not  suita- 
ble for  cultivation,  and  the  occupant  exercises 
dominion  over  it,  which  is  possession,  when 
accompanied  with  the  necessary  requisites, 
and  asserted  in  an  equally  positive  manner 
for  other  purposes,  such  as  digging  ore,  min- 
ing coal,  quarrying  stone,  and  other  similar 
purposes  for  which  the  land  is  alone  or  most 
adapted  and  valuable.  Pnllen  v.  Hopkins, 
1  Lea,  741;  West  v.  Lanier,  9  Humph.  762; 
Copeland  v.  Murphey,  2  Cold.  64;  Cooper  v. 
Great  Falls  Co.,  84  Tenn.  688,  80  8.  W.  853. 
Neither  residence  on  nor  cultivation  of  the 
land  is  necessary  to  constitute  actual  posses- 
sion. Creech  v.  Jones,  5  Sneed,  633.  Con- 
structive possession  exists  where  the  land  is 
in  a  wild  state,  and  wholly  unoccupied,  or 
where  one  Is  in  actual  possession  nnder  some 
character  of  assurance  or  claim  of  title  de- 
fining boundaries  of  a  portion  of  the  land, 
claiming  to  the  extent  of  the  boundaries  de- 
fined In  the  written  Instrument  Where  there 
is  no  part  of  the  land  In  actual  possession, 
the  constructive  possession  is  with  the  party 
holding  the  superior  legal  title;  but  where 
a  portion  of  the  land  is  in  actual  adverse 
possession,  the  party  so  holding  has  construct- 
ive possession  of  all  the  premises  outside  of 
his  Inclosure  to  the  limits  of  his  claim  or  as- 
surance of  title,  and  such  constructive  pos- 
session is  superior  to  that  which  results 
merely  from  the  ownership  of  the  legal  title, 
and  is  sufficient  to  put  in  operation  the  stat- 
utes of  limitation  to  the  entire  tract  West 
V.  Lanier,  9  Humph.  771,  772;  Rutherford 
T.  Franklin's  Lessee,  1  Swan,  324;  Brown 
T.  Johnson,  1  Humph.  264.  It  is  therefore 
evident  that  the  actual  possession  of  the 
defendant  was  confined  to  his  Inclosure,  and 
his  possession  of  the  remainder  of  the  tract 
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was  only  constrnctlTe.  Tbls  character  of  con- 
structive possession,  connected  as  It  always  is 
closely  with  actual  possession,  and  generally 
actual  occupation  of  some  part  of  the  land. 
Is  clearly  within  the  policy  of  the  statute 
against  champertous  sales,  and  will  render  a 
conveyance  of  land  so  held  null  and  void. 
Pickens  t.  Delozler,  2  Humph.  400;  Mitch- 
ell T.  Churchman's  Lessee,  4  Humph.  218. 
If  the  defendant  had  been  a  mere  trespasser, 
the  conveyance  would  have  been  void  only  to 
the  extent  of  his  actual  possession;  but  he 
was  in  possession  under  an  assurance  of  title 
of  part,  claiming  to  deflned  boundaries  cov- 
ering the  whole  tract  Dycbe  v.  Gass'  Les- 
see, 3  Yerg.  397. 

We  are  therefore  of  opinion  that  the  deed 
to  J.  S.  Bicker  was  wholly  void,  and  presents 
no  obstacle  to  a  recovery  by  complainant 
The  decree  of  the  Court  of  Chancery  Appeals 
la  affirmed,  with  costs. 


PINNELIi  V.  MBIAES.* 
(Oomt  of  Appeals  at  St  Louis,  Mo.    F«b.  17, 
1908.) 

LOST   NOTE— JUDGMENT   FOR   PIAINTIPP— NB- 

CESSITY  OF  BOND— FACTS  SHOWN 

BY  RECORD. 

1.  On  appeal  from  a  jodgment  on  a  lost  note 
by  defendant  the  bill  of  exceptions  recited:  "It 
is  admitted  he  executed  a  iiote.  Counsel  for 
plaintiff  offered  the  note  in  evidence."  Plain- 
tiff testified  that  be  bad  given  a  note  to  the  at- 
torney to  sae  on,  and  he  had  misplaced  it.  Held, 
that  from  the  whole  record  it  was  evident  that 
the  note  was  not  introduced,  and  was  still  lost 
when  the  judgment  was  rendered. 

2.  Under  Rev.  St  1899,  §  457,  a  note  is  not 
nesotiable,  thoagh  for  value  received,  unless 
payable  to  the  payee  named,  or  to  order,  or  to 
bearer.  Sections  744  and  745  require  that  plain- 
tiff, before  judgment  on  a  lost  negotiable  note, 
shall  Kive  a  bond.  Held,  that  in  an  action  on  a 
lost  note,  where  no  l>ond  was  given,  and  no  af- 
firmative showing  of  negotiability  made,  it  will 
be  presumed  on  appeal,  as  against  error  in  the 
trial  court,  that  toe  note  was  nonnegotiable. 

Appeal  fro,m  circuit  court.  New  Madrid 
county;  H.  C.  Riley,  Judge. 

Action  by  W.  W.  Pinnell  against  W.  A. 
Meaks.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Robt  Rutledge,  for  appellant  W.  H.  Mil- 
ler, for  respondent 

OOODE,  J.  This  litigation  originated  be- 
fore a  Justice  of  the  peace  as  an  action  on  a 
lost  note.  There  was  a  judgment  by  default 
before  the  justice,  from  which  an  appeal  was 
taken  to  the  circuit  court  where  a  trial  was 
had,  which  again  resulted  in  a  judgment  for 
the  plaintiff. 

The  defense  seems  to  have  been,  as  well 
as  we  can  gather  from  the  evidence,  for  no 
instructions  were  asked,  that  the  note  had 
been  paid  by  a  sale  of  some  mortgaged  prop- 
erty. The  particular  note  in  suit  came  to  be 
given  in  this  way:    One  George  Corbin  owed 
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the  plaintiff,  Plnnell,  a  debt,  which  was  se- 
cured by  a  chattel  mortgage  on  some  mules, 
horses,  and  stock  belonging  to  Corbin.  Cor- 
bin was  either  a  subtenant  or  a  co-tenant  of 
defendant,  Meaks,  in  farming  operations. 
Pinnell  was  about  to  foreclose  his  chattel 
mortgage  on  the  stock,  which  would  have 
hindered  the  farming  operations  of  Meaks 
and  Corbin;  so  the  former,  to  gain  time,  and 
prevent  Pinnell  from  taking  immediate  pos- 
session of  the  animals,  gave  Pinnell  a  note 
for  $50,  secured  by  a  mortgage  on  some  pil- 
ing. The  result  was  that  Pinnell  let  the 
mules  and  horses  stay  in  the  possession  of 
Corbiu  to  enable  Corbin  and  Meaks  to  go  on 
with  their  crop.  Pinnell  got  nothing  out  of 
the  piling  OD  which  Meaks  gave  him  the 
mortgage  to  secure  the  note  in  suit  for  it 
was  sold  under  an  execution  by  the  New 
Madrid  Banking  Company.  Meaks,  however, 
contends  that  enough  was  realized  by  selling 
the  property  of  Corbin  under  the  chattel 
mortgage  to  fully  pay  all  Corbin  owed  him 
as  well  as  what  Meaks  owed.  This,  however, 
was  an  issue  of  fact,  about  which  the  evi- 
dence Is  coatradlctory,  and  was  settled  in 
plaintiff's  favor  by  the  jury. 

The  main  point  relied  on  for  reversal  is 
that  no  bond  was  required  of  the  plaintiff 
before  judgment  was  rendered  In  his  favor 
on  the  lost  note,  as  the  statutes  require,  and 
this  contention  seems  to  be  borne  out  by  the 
record.  Respondent  insists  the  bill  of  excep- 
tions shows  the  note  was  offered  in  evidence, 
and  that,  therefore,  it  must  have  been  found 
before  the  judgment  was  rendered  In  the  cir- 
cuit court.  The  bill  of  exceptions  contains 
this  recital:  "It  is  admitted  he  executed  a 
note.  Counsel  for  plaintiff  offered  the  note 
in  evidence."  That  the  note  was  not  in- 
troduced in  evidence,  nor  found  at  the  time 
of  the  ti'lal,  conclusively  appears  from  the 
testimony  of  the  plaintiff  himself,  as  the  last 
question  he  was  asked  while  on  the  witness 
stand  was,  "Where  is  the  fifty-dollar  note 
you  made  affidavit  you  lost?"  to  which  ques- 
tion he  answered:  "I  gave  it  to  Mr.  Fisher 
to  sue  on,  and  he  misplaced  it  I  gave  it  to 
him  quite  a  while  ago."  No  fair  interpreta- 
tion can  be  given  to  the  whole  record  but 
that  the  note  was  not  introduced,  and  was 
still  lost,  when  the  Judgment  was  rendered. 
It  does  not  however,  conclusively  appear 
from  the  evidence  that  the  note  was  negotia- 
ble, and  the  sections  of  the  statutes  referred 
to  only  require  a  bond  when  a  suit  Is  founded 
on  a  negotiable  Instrument  Rev.  St  1899, 
SS  744,  745. 

Appellant  insists  that  the  aflldavlt  of  re- 
spondent made  when  be  brought  this  action, 
shows  it  was  a  negotiable  instrument  be- 
cause he  trwore  It  contained  the  words  "for 
value  received."  But  that  term  alone  is  not 
sufficient  to  constitute  a  negotiable  instru- 
ment. It  must  further  appear  that  the  in- 
strument was  payable  to  the  payee  named, 
or  order,  or  to  bearer.  Rev.  St  1800,  {  457; 
Davis  V.  Helm   (St   L.)  34   Mo.   App.  332. 
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Prpsnmlng  In  favor  of  the  circuit  court's 
Judgment,  instead  of  against  it,  as  the  law 
compels  us  to  do  in  the  absence  of  an  af- 
flrmatlre  showing  of  error,  we  must  presume 
the  court  found  the  facts  warranted  It  in 
entering  Judgment  In  this  case  without  a 
bond.  Byrne  v.  Carson  (K.  C.)  70  Mo.  App. 
120;  Mumford  v.  Keet  (St  L.)  71  Mo.  App. 
535. 

No  point  was  made  about  the  failure  to 
give  bond  in  the  court  below  in  the  motion 
for  new  trial  or  elsewhere,  but  we  do  not 
find  it  necessary  to  consider  whether  that  Is 
fatal  to  the  assignment  on  appeaL 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  REYBURN,  3„  concur. 


CITY  OF  SPRINGFIELD  ex  tel.  UPDBR- 
GRAFF  T.  MILLS  et  al.» 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  17, 
1903.) 

MUNICIPAL  IMPROVEMENTS— CONTRACT  FOR 
CONSTRUCTING  SIDEWALK. 

1.  One  enters  into  an  approved  contract  and 
liond  within  lU  dnjB  from  acceotance  of  his 
bid,  for  construction  of  a  sidewalk,  as  required 
by  ordinance,  liia  contract  and  bond  being  filed 
nnd  approved  within  10  days  after  publication 
(if  an  ordinance  accepting  the  bid,  and  providing 
that  it  should  be  in  force  from  and  after  ap- 
proval by  the  mayor  and  publication. 

2.  That  a  city  lets  the  work  to  a  contractor 
for  constructing  a  sidewalk  within  the  time  in 
which  the  property  owner  was  allowed  to  con- 
struct it  himself  does  not  nfFeot  the  validity  of 
the  tax  bill  for  the  improvement,  the  property 
owner  not  having  availed  himself  of  tne  right 
to  put  down  the  walk,  and  the  contractor  hav- 
ing done  the  work  after  his  time  therefor  had 
expired. 

Appeal  from  circuit  court,  Greene  county; 
Jas.  T.  Neville,  Judge. 

Action  by  the  city  of  Springfield,  on  the  re- 
lation of  W.  R.  UpdergraEf,  against  F.  T. 
Mills  and  others.  Judgment  for  plaintiff. 
Defendant  Mills  appeals.    Affirmed. 

A  Judgment  was  entered  in  the  circuit 
court  of  Greene  county  for  $22.15  for  the 
construction  of  a  second-class  sidewalk,  four 
feet  in  width,  on  the  north  side  of  Locust 
street,  in  the  city  of  Springfield,  Mo.  The 
work  was  done  by  a  contractor  by  the  name 
of  Boyle,  who  assigned  the  tax  bill  to  the 
relator,  Updergraff.  These  defenses  were  in- 
terposed: First,  by  an  ordinance  of  the  city 
of  Springfield,  the  council  of  that  city  was 
authorized  to  grant  the  property  owners  per- 
mission to  construct  sidewalks  In  front  of 
their  property,  and  said  council  on  Novem- 
ber 15,  1898,  granted  appellant  permission 
to  construct  a  walk  in  front  of  his  property 
within  30  days  from  that  date,  yet,  notwith- 
standing this  permission,  the  council  on  No- 
vember 16,  1898,  accepted  a  bid  from  the 
plaintiff's  assignor,  Boyle,  for  the  same  work, 
and  on  November  28th  entered  into  a  con- 
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tract  with  Boyle,  the  latter  having  full  knowl- 
edge of  the  permission  theretofore  granted  to 
appellant  to  build  the  walk  himself;  second, 
that  the  tax  bill  was  void  because  Boyle  fail- 
ed to  enter  into  a  vrrltten  contract  and  bond 
with  the  city  for  the  performance  of  the  work 
within  10  days  after  the  acceptance  of  the 
bid,  as  the  city  ordinances  required  him  to 
do;  third,  the  bill  was  void  because  the  con- 
tract for  the  work  made  November  28tb  pro- 
vided that  it  should  be  completed  within  CO 
days  from  said  date,  and  Boyle  failed  to 
complete  It  within  that  period.  It  should  be 
stated  that  other  persons  owned  lots  on  either 
side  of  Locust  street  which  would  be  t>or- 
dered  by  the  contemplated  walk,  and  the 
city  council  had  given  pennission  to  some  of 
those  persons  November  1,  1888,  to  con- 
struct walks  in  front  of  their  property  with- 
in 30  days  from  that  date.  The  appellant 
contends  that  Boyle  did  not  finish  the  two 
walks  on  either  side  of  Locust  street  within 
60  days  from  the  date  of  his  contract,  as  he 
was  bound  to  do,  regardless  of  the  permis- 
sion granted  to  the  owners  to  construct  their 
own  walks. 

John  Schmook,  for  appellant  White  & 
McCammon,  for  respondent 

600DE,  J.  (after  stating  the  facts).  We 
will  take  up  the  points  raised  on  this  appeal 
as  they  are  stated  by  the  appellant  Is  the 
tax  bill  void  for  failure  to  enter  into  an 
approved  contract  and  bond  within  10  days 
from  the  acceptance  of  the  bid?  In  answer- 
ing this  question  regard  must  be  paid  to  cer- 
tain facts  in  evidence.  Boyle's  bid  was  ac- 
cepted by  the  council  by  an  ordinance  pass- 
ed November  15th,  which  provided  that  it 
should  be  in  force  from  and  after  approval 
by  the  mayor  and  publication.  It  was  ap- 
proved by  the  mayor  November  16tb,  and 
published  November  19th.  Boyle,  therefore, 
had  until  the  29th  to  file  his  contract  and 
bond.  The  circuit  court  found  he  completed 
his  bond  and  contract  November  23d,  and 
deposited  it  with  the  city  clerk  on  that  day, 
but  on  account  of  the  absence  of  the  mayor, 
it  was  marked  "Filed"  on  the  25th,  and  was 
approved  by  the  mayor  on  the  28th.  Those 
facts  settle  beyond  controversy  that  the  bond 
and  contract  were  filed  within  the  time  the 
ordiuance  required  them  to  be. 

What  was  the  effect  on  the  tax  bill  of 
letting  the  work  while  the  time  In  which 
Mills  might  do  It  himself  was  still  running? 
The  time  allowed  Mills  for  completing  the 
walk,  if  he  chose  to  build  it  expired  on  the 
16th  of  December,  as  he  had  to  build  it  with- 
in SO  days  from  the  date  permission  was 
granted  him.  The  circuit  court  found  Boyle 
constructed  the  walk  in  front  of  Mills'  prop- 
erty some  time  after  December  20th,  and 
after  the  expiration  of  the  time  in  which 
Mills  was  permitted  to  do  It  Said  court 
also  found  Boyle  completed  all  the  work  on 
said  street  including  the  work  in  front  of 
the  appellant's  property,  within  the  00  days 
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allowed  by  the  contract  It  thus  appears  that 
Uoyle  did  not  begin  work  In  front  of  Mills' 
property  until  after  the  time  In  which  Mills 
might  build  the  walk  had  elapsed,  and  not- 
withstanding that  late  beginning  It  was  com- 
pleted within  the  60  days'  limit  The  only 
ground  for  appellants'  contention  that  the 
work  was  not  completed  In  the  time  given  Is 
that  some  of  the  property  owners  did  not 
finish  In  front  of  their  lots,  but  that  fact 
cannot  prejudice  the  contractor  or  his  as- 
signee. It  doubtless  would  be  better  for  city 
coundlB  to  refrain  from  letting  contracts  for 
improTements  to  some  one  else  when  they 
have  granted  permission  to  property  owners 
to  make  the  Improyements  until  after  the 
time  in  which  the  property  owners  may  make 
them  expires.  But  certainly  no  harm  was 
done  by  the  irregular  way  In  which  this 
work  was  let  Inasmuch  as  Mills  did  not 
avail  himself  of  the  right  to  put  in  the 
walk.  We  cannot  vacate  tax  bills  for  trivial 
irregularities.  Cole  v.  Skralnka,  105  Mo.  300, 
16  S.  W.  491. 

As  to  the  time  in  which  the  work  had  to 
be  finished  to  render  the  tax  bills  valid,  that 
was  unquestionably  60  days  from  the  letting 
of  the  contract.  The  above  recitals  from  the 
finding  of  the  circuit  court  show  Boyle  did 
finish  all  the  walks  on  the  street  within  that 
time,  or  that  said  court  so  found,  and  Its 
finding  Is  conclusive  as  to  the  facts,  and,  In 
truth,  the  appellant  has  set  out  no  evidence 
for  US  to  review.  Appellant  has  much  law  on 
his  side  in  regard  to  the  avoidance  of  a  tax 
bill  by  the  failure  of  a  contractor  to  com- 
plete the  ordered  improvement  within  the 
time  limited  by  the  contract,  but  no  facts  on 
which  to  avoid  this  tax  bill,  conceding  him  all 
the  law  he  claims. 

The  Judgment  Is  therefore  affirmed. 

BLAND.  P.  J.,  and  BEYBURN,  J.,  concur. 


HIATT  v.  FRATERNAL  HOME. 

(Court  of  Appeals  at  St.  Loois,  Mo.    Feb.  IT, 

1008.) 

FRATERNAL  BENEFICIARY  ASSOCIATIONS  — 
MEMBERSHIP— NECESSITY  FOR  INITIATION- 
CERTIFICATES  —  VALIDITY  —  ESTOPPEL  — 
AGENCY. 

1.  Rev.  St  1809,  i  1408,  by  requiring  fra- 
ternal beueficiary  associationa  to  have  a  lodge 
system,  iutends  that  no  person  shall  become  a 
niPDiber  of  such  an  association  until  he  has  been 
initiated  into  one  of  its  lodges. 

2.  Until  one  has  been  initiated  into  a  local 
lodge  of  a  fraternal  bencfieiarj  association,  the 
aasociatioD  cannot  rightfully  issue  a  benefit 
certificate  to  him. 

3.  Where,  by  the  by-laws  of  a  fraternal  ben- 
eficiary association,  its  certificates  were  nut 
binding  until  countersigned  by  the  secretary  and 
president  of  the  local  lodges,  and  a  certificate 
was  not  so  countersigned  until  after  the  benefi- 
ciary therein  had  deceased,  the  certificate  was 
void. 

4.  Where  a  deputy  organizer  of  a  fraternal 
l>eneficiary  association  had  no  anthority  either 
under  his  appointment  by  or  contraot  with  the 
supreme  lodge,  or  under  his  appointment  by  a 


local  lodge,  to  deliver  certificates  of  insurance 
or  to  collect  dues  and  assessments,  an  arrange- 
ment made  by  him  with  the  secretary  of  a  local 
lodge,  whereby  he  wag  to  perform  meae  duties, 
was  not  binding  on  either  the  supreme  or  local 
lodge. 

5.  Where  the  secretary  pro  tem.  of  a  local 
lodge  was  indaced  to  accept  the  money  of  an 
applicant  for  insurance  after  his  decease,  and 
immediately  on  ascertaining  the  ftaud  tendered 
the  money  back  to  the  party  paying  it,  who 
would  not  receive  it,  and  there  was  no  adminis- 
trator of  the  deceased's  estate  to  whom  it  could 
be  tendered  or  paid,  and  the  secretary  kept  the 
money  ready  for  the  rightful  claimant,  when- 
ever he  appeared,  the  lodge  was  not  estopped 
to  deny  the  contract  of  Insurance. 

Appeal  from  circuit  court  Greene  county; 
Jas.  T.  Neville,  Judge. 

Action  by  Ellen  O.  Hiatt  against  the  Fra- 
ternal Home.  Judgment  for  defendant,  and 
plalntlfF  appeals.    Affirmed. 

The  defendant  Is  a  fraternal  beneficiary 
society  organized  under  article  11,  c.  12,  Rev. 
St.  1899.  The  order  has  a  lodge  system,  with 
supreme  and  subordinate  lodges,  a  ritualistic 
form  of  lodge  work,  a  secret  Initiatory  cere- 
mony, with  signs  and  passwords,  and  a  rep- 
resentative form  of  government  Its  su- 
preme executive  authority  is  vested  In  the 
supreme  lodge.  This  body  has  a  supreme 
president  and  a  supreme  secretary  and  medi- 
cal examiner.  The  principal  business  of- 
fice of  the  order  Is  located  at  Hamilton.  Cald- 
well county  Mo.  Foster  E.  Ackley  is,  and  has 
been  since  the  organization  of  the  associa- 
tion. Its  chief  m^ical  examiner,  and  either 
its  actual  or  acting  supreme  secretary  and 
Its  chief  manager;  in  fact  the  evidence 
shows  that  the  executive  duties  of  the  su- 
preme lodge  have  been  Intrusted  wholly  to 
tdm.  Subordinate  lodge  No.  6  of  the  order 
Is  located  at  Springfield,  Mo.  On  July  23, 
1900,  William  Hiatt  made  application  for 
membership  in  the  order,  and  applied  for 
|2,000  insurance  on  his  life  for  the  benefit 
of  bis  mother,  Ellen  O.  Hiatt  of  Lexington, 
Ky.  He  was  examined  by  the  local  physi- 
cian of  the  order  at  Springfield,  an'd  on  July 
31,  1900,  was  duly  elected  to  become  a 
member  by  local  lodge  No.  6.  His  applica- 
tion for  insurance  and  his  medical  examina- 
tion were  forwarded  to  the  home  office,  and 
were  approved  by  Dr.  Ackley,  and  the  follow- 
ing certificate  Issued  and  forwarded  to 
George  Ragsdale,  secretary  of  local  lodge  No. 
8,atSprIngfleld,towit:  "No.2902.  ?2,000.  The 
Fraternal  Home,  Hamilton,  Missouri.  Keeps 
the  Wolf  from  the  door.  Copyrighted  1899 
by  The  Fraternal  Home.  Age  27.  Rate  80c. 
This  certifies  tliat  William  M.  Hiatt  is  a 
member  of  The  Fraternal  Home  Lodge  No. 
6,  at  Springfield,  State  of  Missouri,  and  with- 
in ninety  days  after  receipt  of  satisfactory 
proofs  of  his  death,  there  shall  be  paid  to 
Ellen  O.  Hiatt  (motber)  if  living.  If  not  to  his 
legal  representative,  the  sum  of  Two  Thou- 
sand Dollars.  The  conditions,  benefits  and 
provisions,  printed  or  written  by  the  Society 
on  the  back  hereof,  are  a  part  of  this  Cer- 
tificate.    The  benefits   herein   shall   be  in- 
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contestable  from  this  date.  In  witness 
'Whereof,  The  Fraternal  Home  has  caused  its 
corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  its  Supreme 
President  and  Supreme  Secretary,  at  Hamil- 
ton, Missouri,  this  25th  day  of  July,  1900. 
William  W.  Anderson,  Supreme  President. 
Foster  E!.  Acldey,  Supreme  Secretary.  [Su- 
preme Seal.]" 

Ragsdale  was  confined  to  his  home  at  the 
time  by  illness,  and  a  secretary  pro  tern. 
(J.  J.  HIbler)  was  elected  to  act  in  his  stead 
during  his  illness.  Ragsdale,  however,  re- 
tained possession  of  the  certificate.  By-law 
No.  68  of  the  order,  after  prescribing  the 
manner  for  making  application  for  insurance 
and  requiring  a  medical  examination  to  be 
bad,  provides  as  follows:  "Upon  compljring 
with  the  above  the  secretary  shall  send  the 
application  and  medical  examiner's  report  to 
the  supreme  medical  director  for  review. 
At  the  first  regular  meeting  of  the  lodge 
thereafter  he  shall  be  balloted  upon.  If 
three  black  balls  are  cast  the  applicant  shall 
be  rejected,  and  cannot  again  make  appli- 
cation for  a  period  of  three  months.  He 
may  be  In  waiting  at  the  time  the  ballot  is 
taken,  and,  if  elected,  shall  be  initiated. 
But  if  he  falls  to  be  present  for  initiation  at 
such  time,  or  the  first  regular  or  special 
meeting  thereafter,  the  fees  paid  shall  be 
forfeited,  unless  by  special  dispensation  of 
the  supreme  lodge  he  is  permitted  to  ap- 
pear for  initiation  at  a  later  date.  Where 
the  applicant  fails  to  appear  for  initiation  as 
above  required  and  the  fees  are  forfeited,  if 
be  again  wishes  to  apply  for  membership 
he  must  be  re-examined,  but  shall  not  be 
required  to  again  pay  the  admission  fees. 
If  the  application  Is  accepted  by  the  supreme 
medical  director,  a  benefit  certificate  shall 
be  Issued,  signed  by  the  supreme  president 
and  supreme  secretary  for  such  amount  as 
the  supreme  medical  director  shall  author- 
ize, but  not  to  exceed  $2,000  from  eighteen 
to  and  including  forty-five  years  of  age  at 
nearest  birthday;  $1,000  from  forty-five  to 
and  Including  fifty  years  of  age  at  nearest 
birthday,  and  $500  from  fifty  to  and  includ- 
ing fifty-five  years  of  age  at  nearest  birth- 
day: provided,  that  no  person  shall  be  ad- 
mitted under  eighteen  or  over  fifty-five  years 
of  age.  Said  benefit  certificate  shall  be  sent 
to  the  secretary  of  the  local  lodge  to  be  coun- 
tersigned by  the  president  and  secretary 
thereof  and  delivered  to  the  applicant  when 
be  is  initiated  and  pays  the  following  fees  to 
the  local  secretary,  viz.:  One  assessment, 
one  month's  reserve  fund,  one  month's  su- 
preme lodge  per  capita  tax,  and  one  month's 
local  lodge  dues,  and  shall  be  liable  for  all 
subsequent  benefit  assessments  in  accord- 
ance with  the  laws  of  the  fraternity.  The 
benefits  given  under  certificate  applied  for 
shall  begin  when  the  above  requirements 
are  complied  with.  At  any  time  before  the 
initiation  of  an  applicant,  the  lodge  may  by 
a  majority  vote  refuse  to  Initiate,  In  which 


case  the  benefit  certificate,  with  a  certified 
statement  of  the  action  of  the  subordinate 
lodge  shall  be  Immediately  forwarded  to  the 
supreme  secretary." 

Local  lodge  No.  6  has  weekly  meettn^^s. 
Hlatt  did  not  present  himself  at  the  meet- 
ing on  July  31st,  when  he  was  elected  to  be- 
come a  member,  or  at  any  subsequent  meet- 
ing, for  the  reason  he  was  sick,  wUch  sick- 
ness resulted  in  his  death,  on  Augnist  9tta, 
at  eighteen  minutes  past  4  o'clock  p.  m. 

On  or  about  July  31st,  Hiatt,  through  a 
friend,  paid  to  one  Scott,  a  deputy  organizer 
of  the  order,  $1.20  in  full  for  one  assessment, 
one  month's  reserve  fund,  and  local  lodge 
dues  to  September  1,  1900.  Scott,  on  the 
9th  day  of  August,  but  after  the  death  of 
Hlatt,  paid  the  money  to  J.  J.  HIbler,  sec- 
retary pro  tern,  of  local  lodge  No.  6,  and 
took  the  following  receipt  therefor:  "Aug. 
9,  1900.  Springfield  Lodge  No.  6,  at  Spring- 
field, State  of  Mo.,  received  of  WUlIam  M. 
Hiatt  the  sum  of  one  and  *Vx«o  dollars. 
Benefit  fund  assessment  No.  S,  80  cents; 
month's  Supreme  Lodge  per  capita  to  first 
week  day  in  Sept,  1900,  15  cents;  month's 
reserve  fund  to  first  week  day  of  Sept,  1900, 
10  cents;  month's  local  lodge  dues  to  first 
week  day  of  Sept,  1900,  16  cents.  Total, 
11.20.    J.  J.  Hibler,  Secretary.    No.  6i2." 

At  the  time  Scott  paid  the  money  to  Hib- 
ler he  had  possession  of  the  certificate  and 
knew  that  Hiatt  was  dead.  Neither  Hibler 
nor  T.  W.  Flltton,  president  of  the  local  lodge, 
had  at  the  time  heard  of  the  death  of  Hiatt 
Scott  to  Induce  them  to  countersign  the  cer- 
tificate, falsely  represented  to  them  that 
Hiatt's  mother  wanted  to  start  that  night  to 
Lexington,  Ky.,  with  her  son  to  recuperate 
his  health,  and  by  this  false  statement  in- 
duced Hibler  and  Fhtton  to  countersign  the 
certificate  and  deliver  it  to  him.  On  the 
same  evening  Scott  delivered,  or  caused  to 
be  delivered,  the  certificate  to  plaintiff.  This 
certificate  so  procured  is  the  foundation  of 
this  suit  Scott  had  been  appointed  deputy 
organizer  by  the  supreme  lodge  for  counties 
in  'the  neighborhood  of  Greene,  but  had  not 
been  appointed  as  .deputy  organizer  for 
Greene  county.  The  local  lodge,  however, 
had  appointed  him  organizer  for  it 

The  by-laws  made  it  the  duty  of  the  secre- 
tary of  a  local  lodge  to  collect  all  assess- 
ments and  other  dues  and  to  remit  the  as- 
sessments to  the  supreme  lodge.  It  was  his 
duty  also  to  deliver  all  certificates  of  Insur- 
ance to  members  of  the  lodge  who  bad  been 
Initiated  and  paid  the  requisite  fees,  and  all 
certificates  of  insurance  issued  to  members 
of  local  lodge  No.  6  were  forwarded  to  him, 
with  instructions  to  haye  them  properly  coun- 
tersigned by  the  secretary  and  president  of 
the  local  lodge,  and  to  collect  the  assess- 
ments and  other  dues  and  forward  them  to 
the  grand  lodge.  Ragsdale,  the  secretary, 
testified  that  when  Scott  was  elected  deputy 
organizer  of  the  lodge  he  told  him  he  would 
expect  him  to  get  the  policies  and  deliver 
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them  aud  collect  the  advance  assessments  and 
get  the  people  Into  the  lodge;  that  the  dep- 
uty organizers  always  had  done  so,  and  that 
Scott  promised  he  would;  that  while  he  was 
sick  he  delivered  to  Scott  eight  or  ten  cer- 
tificates under  this  arrangement,  but  not  the 
Hiatt  certificate;  that  he  went  away  from 
home  before  Hiatt  died,  and  supposed  Scott 
got  the  certificate  from  his  wife.  Kagsdale 
further  testified  that  he  had  received  in- 
structions from  the  supreme  secretary  to  de- 
liver policies  and  collect  the  money  and  to 
have  applicants  initiated  as  soon  as  we  could; 
that  the  Instmctions  were  contained  in  let- 
ters from  the  supreme  secretary.  He  did  not 
produce  these  letters;  said  he  presumed  he 
bad  destroyed  them.  He  further  testified 
that  It  had  been  the  practice  of  local  lodge 
No.  6  to  collect  the  dues  and  deliver  certifi- 
cates of  Insurance  to  applicants  before  initia- 
tion, and  that  there  were  40  members,  or  cer- 
tificate holders,  who  had  received  certificates 
of  insurance  who  had  never  been  Initiated 
Into  the  order;  that  some  of  these  personn 
had  held  their  certificates  and  paid  assess- 
ments and  duties  for  two  years.  Other  wit- 
nesses testified  that  they  held  certificates  of 
insurance  in  the  order,  and  had  paid  dues 
regularly,  but  had  never  been  initiated.  Dr. 
Ackley  testified  that  Scott,  as  deputy  or- 
ganizer, had  no  authority  to  collect  any  mon- 
ey except  the  admission  fee;  that  he  bad  been 
the  actual  or  acting  secretary  of  the  order 
from  the  date  of  its  organization,  had  re- 
ceived all  of  its  mall  and  superintended  all 
of  its  correspondence;  that  he  never  wrote 
Ragsdale  that  certificates  of  Insurance  might 
be  delivered  and  the  assessment  collected  be- 
fore the  initiation  of  the  applicant,  'and  "that 
there  was  no  knowledge  or  notice  on  his  part, 
or  on  the  part  of  any  officer  of  the  supreme 
lodge,  that  certificates  were  to  be  delivered, 
or  were  being  delivered,  prior  to  the  initia- 
tion in  the  local  lodge  to  the  persons  for 
whom  they  were  Intended;  that  the  first 
time  he  ever  heard  of  such  a  thing  being 
contemplated  was  when  a  member  of  the 
local  lodge  No.  6  at  Springfield  wrote  him  a 
letter  askbig  htm  if  it  was  admissible  to  de- 
liver a  policy  to  a  member  without  first  ini- 
tiating the  candidate;  this  letter  was  -written 
by  Mr.  J.  B.  Ketcham,  and  that  was  all  be 
ever  heard  about  It;  the  letter,  however, 
did  not  contain  any  intimation  that  It  was  be- 
ing done,  but  only  that  there  was  a  ques- 
tion involved  on  which  the  lodge  at  Spring- 
field desired  to  be  thoroughly  Informed.  He 
says:  *I  never  heard  that  a  certificate  had 
t>een  delivered  prior  to  initiation  until  this 
matter  about  Hiatt  came  up.  In  answer  to 
Ketcham's  letter,  I  wrote  him  that  a  certi- 
ficate could  in  no  event  be  delivered  prior 
to  the  initiation;  that  deputy  organizers  such 
as  Scott  had  uo  authority  to  receive  advance 
assessments  and  dues.'  and  if  they  did  so  It 
was  without  his  authority,  and  If  Scott  did 
It  he  did  It  without  his  authority  or  knowl- 
edge, or  the  knowledge  or  authority  of  any 
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one  connected  with  the  supreme  lodge.  He 
further  says:  'After  we  got  possession  of 
all  the  information  regarding  the  Hiatt  cer- 
tificate and  Its  delivery,  the  matter  was  pre- 
sented with  the  Information  to  the  board  of 
directors  of  the  defendant,  and  they  rejected 
the  claim  on  the  ground  that  he  was  never  a 
member  of  the  order.' " 

The  contract  of  Scott,  as  deputy  organizer, 
with  the  supreme  lodge,  was  read  in  evi- 
dence, aud  It  showed  that  his  authority  to 
collect  money  was  restricted  to  the  admission 
fee.  The  Issues  were  trial  by  the  cpurt,  who 
rendered  judgment  for  defendant.  Plaintiff 
took  the  usual  steps  to  preserve  her  excep- 
tions, and  appealed. 

Heffernau  &  Heffernan,  for  appellant 
Vaughn  &  C!oltrane,  for  respondent. 

BLAND,  P.  J.  (after  sUtlng  the  facts).    1. 

Section  J408,  Rev.  St.  1899,  from  which  de- 
fendant derives  its  power  to  Issue  certificates 
of  insurance,  declares  fraternal  beneficiary 
associations  to  be  corporations  formed  and 
carried  on  for  the  sole  benefit  of  its  members 
and  their  beneficiaries,  aud  not  for  profit; 
requires  that  they  have  a  lodge  system,  a 
ritualistic  form  of  work,  and  a  representative 
form  of  government  By  requiring  a  lodge 
system,  the  statute  evidently  intended  that 
no  person  could  become  a  member  of  one  of 
these  orders  until  he  was  initiated  as  a  mem- 
ber of  one  of  its  lodges.  The  by-laws  of  the 
defendant  expressly  so  provided. 

William  Hiatt  never  having  been  Initiated 
Into  the  lodge,  never  became  a  member  of 
the  association,  and  was  a  person  to  whom 
the  association  could  not  rightfully  issue  a 
certificate  of  Insurance.  Matkin  v.  Knights 
of  Honor,  82  Tex.  301,  18  S.  W.  306,  2T  Am. 
St  Rep.  880.  The  only  right  that  Hiatt  had 
at  any  time  was  the  right  to  become  a  mem- 
ber. Under  a  by-law  of  the  order,  which 
was  a  part  of  his  contract  he  lost  this  right 
by  falling  to  present  himself  for  initiation 
not  later  than  the  next  meeting  after  his  elec- 
tion. He  let  the  time  pass  In  which  he  might 
be  initiated,  notwithstanding  his  election, 
without  first  obtaining  a  dispensation  from 
the  supreme  lodge  permitting  the  local  lodge 
to  Initiate  him.  This  he  did  not  procure.  At 
the  time  of  his  death  he  was  neither  a  mem- 
ber nor  possessed  of  the  right  to  become  a 
member. 

But  it  Is  contended  by  plaintiff  that  the 
association  had  waived  the  necessity  of  an 
Initiation  to  entitle  Hiatt  to  his  certificate  of 
Insurance.  That  Ragsdale,  secretary  of  the 
local  lodge,  acted  upon  the  assumption  that 
Initiation  Into  a  lodge  of  the  order  was  not 
requisite  to  the  right  to  insurance,  and  that 
a  large  per  cent  of  the  members  of  the  lodge 
entertained  the  same  notion,  and  had  acted 
upon  it  Is  apparent  from  the  evidence;  but 
that  either  Ragsdale  or  any  member  of  the 
local  lodge  was  led  into  this  belief  by  any 
action  of  the  supreme  lodge  or  Instructions 
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from  any  officer  of  the  supreme  lodge,  either 
by  correspondence  or  otherwise,  the  evidence, 
in  our  Judgment,  fails  to  establish.  This 
loose  and  unauthorized  course  of  conduct  can 
onlj  be  accounted  for  upon  the  theory  that 
some  of  the  officers  of  the  local  lodge  mis- 
interpreted the  Instructions  they  had  receiv- 
ed from  the  supreme  lodge,  and  were  Inat- 
tentive to  the  provisions  of  the  by-laws,  and 
misunderstood  the  provisions  of  the  statute 
of  the  state  from  which  the  order  derived  Its 
existence  and  powers. 

But,  aside  from  these  considerations,  the 
certificate  Is  sued  on  as  a  complete  and  fully 
executed  contract.  Under  the  by-laws  It 
could  not  be  fully  executed  or  become  a  com- 
plete contract  until  countersigned  by  the 
secretary  and  president  of  the  local  lodge.  It 
was  not  signed  by  these  officers  until  after 
Hlatt  was  dead.  The  living  cannot  contract 
with  the  dead,  nor  complete  the  execution  of 
a  contract  that  was  partially  executed  with  a 
living  person,  but  now  dead.  The  evidence 
Is  full,  complete,  and  uncontradicted  that  the 
signatures  of  the  secretary  and  president  of 
the  local  lodge  to  the  certificate  were  obtain- 
ed by  the  false  and  fraudulent  misrepresen- 
tations of  Scott.  It  was  no  part  of  Scott's 
duty  as  deputy  organizer,  either  under  his 
appointment  or  under  his  contract  with  the 
supreme  lodge,  or  under  bis  appointment  by 
the  local  lodge,  to  deliver  certificates  of  In- 
surance or  to  collect  dues  and  assessments. 
The  arrangement  which  he  made  with  Rags- 
dale,  secretary  of  the  local  lodge,  to  perform 
these  duties  was  not  binding  either  upon  the 
grand  lodge  or  the  local  lodge,  and  neither 
are  responsible  for  bis  acts  in  this  regard, 
much  less  for  bis  fraudulent  act  In  procuring 
the  signatures  of  the  officer  of  the  local  lodge 
to  the  certificate  Sued  on. 

2.  It  is  contended  that  the  lodge  received 
Hlatt's  money,  and  Is  therefore  estopped  to 
deny  the  contract  of  Insurance.  There  is  no 
question  of  estoppel  raised  in  the  case  either 
by  the  pleadings  or  by  the  evidence.  But,  if 
the  question  were  properly  In  the  case,  we 
would  have  to  decide  It  against  plaintiff's 
contention. 

The  evidence  Is  that  Hlbler,  as  secretiiry 
pro  tem.,  received  the  money  from  Scott; 
that  as  soon  as  he  ascertained  that  Scott  bad 
deceived  hhn,  and  perpetrated  a  fraud  both 
upon  him  and  the  association,  he  went  to 
him,  and  tendered  the  money  back,  but  Scott 
would  not  receive  It  Hlbler  then  tried  to 
pay  the  money  to  the  local  lodge,  but  It 
would  not  take  It,  nor  would  the  supreme 
lodge  have  It.  There  was  no  administrator 
of  Ulatt's  estate  to  whom  Hlbler  could  pay 
or  tender  payment,  and  he  now  has  the  mon- 
ey, holding  It  for  the  rightful  claimant  when- 
ever he  presents  himself. 

From  no  view  of  the  evidence  does  there 
appear  the  semblance  of  merit  In  the  plain- 
tiffs case,  and  the  Judgment  Is  affirmed. 

REIBURN  and  GOODB,  JJ.,  concur. 


STATE  T.  BACK. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  17, 

1908.) 

SELLING  LIQUOR  WITHOUT  LICENSE— JURIS- 
DICTION OP  JUSTICE— INDICTMENT— REQUI- 
SITES—APPEAL— FAILURE  TO  PRESERVE  EX- 
CEPTIONS. 

1.  Under  Rev.  St.  1899,  |  2840,  declaring  that 
on  a  criminal  trial  exceptions  may  be  made  a» 
In  civil  cases,  and  that  bills  of  exceptions  shill 
be  settled  as  in  civil  actions,  etc.,  a  record  on  a 
criminal  appeal,  which  does  not  show  any  ob- 
jection by  defeudant  to  the  admission  or  ex- 
clusion of  evidence,  or  exception  to  the  giviag 
or  refusing  of  instructions,  brings  up  notiiing 
for  review  except  the  record  proper. 

2.  An  indictment  for  selling  liquor  without  a 
license  need  not  allege  the  name  of  the  person 
to  whom  the  sale  was  made. 

3.  Under  Rev.  St  S  2T4S,  providing  that  jus- 
tices of  the  peace  shall  have  concurrent  oris- 
iual  jurisdiction  with  the  circuit  court  coexteii- 
sive  with  their  counties  la  all  cases  of  misdi- 
meanor,  etc.,  a  justice  has  Jurisdiction  of  a 
prosecution  for  selling  liquor  without  a  licon<:e. 

4.  In  a  prosecution  for  Belling  liquor  without 
a  license,  where  the  evidence  showed  that  de- 
fendant was  a  clerk  in  a  drug  store  conducted 
by  a  registered  pharmacist,  the  prosecution  was 
properly  for  selling  liquor  without  a  license  as 
a  dramshop  keeper,  and  not  for  selling  liquor  as 
a  druggist  or  registered  pharmacist 

Appeal  from  circuit  court,  Pemiscot  coun- 
ty;  Henry  C.  Riley,  Judge. 

Ell  Back  was  convicted  of  selling  liquor 
without  a  license,  and  appeals.    Affirmed. 

J.  P.  Trlbble,  for  appellant  L.  L.  CoUins,^ 
for  respondent 

REYBURN,  J.  Appellant  was  prosecuted 
upon  an  information  by  the  prosecuting  attor- 
ney of  Pemiscot  county,  filed  before  a  Justice 
of  the  peace  of  Haytl  township,  Pemiscot 
county,  charging  him  with  unlawfully  selling 
intoxicating  liquors  In  less  quantities  than 
three  gallons,  to  wit  one  gill  of  whisky,  on 
the  13th  day  of  April,  1900,  in  the  county  of 
Pemiscot,  without  taking  out  or  having  a  li- 
cense as  a  dramshop  keeper,  or  any  other  le- 
gal authority  to  sell  the  same.  At  the  set- 
ting of  the  case  the  Justice  of  the  peace  certi- 
fied the  cause  to  the  circuit  court  holding 
that  he  bad  no  Jurisdiction,  as  such  Justice, 
to  try  it,  and  the  circuit  court  ordered  the 
case  sent  back  to  the  Justice,  and  ordered 
him  to  proceed  with  the  trial,  which  resulted 
in  the  conviction  of  the  defendant  who  then 
appealed  to  the  circuit  court  of  Pemiscot 
county.  In  the  circuit  court  defendant  mov- 
ed to  quash  the  Information,  which  the  court 
overruled,  and,  a  Jury  being  waived,  the 
trial  was  had  before  the  court.  In  the  cir- 
cuit court  the  testimony  tended  to  show  that 
the  defendant  was  a  clerk  for  Back  &  Co.,  a 
firm  composed  of  J.  W.  Back  and  0.  A.  Wells, 
and  there  was  offered  In  evidence  a  mer- 
chant's license  to  the  firm,  a  certificate  of 
the  state  board  of  pharmacy  Issued  to  J.  W. 
Back,  a  prescription  issued  by  Dr.  O.  A. 
Wells,  and  a  diploma  to  the  latter  as  a  physi- 

%  2.  See  Intoxicating  Uquon,  vol.  V,  Cent  Dlf- 


Digitized  by 


Google 


Mo.) 


STATE  V.  DENNY. 


467 


clan.  The  sale  of  whisky  by  the  drink  was 
admitted,  bat  the  testimony  was  conflicting 
whether  the  prescription  was  presented  at 
the  time  of  the  sale.  At  the  conclusion  of 
the  trial  the  Judge  before  whom  the  case 
was  tried  found  the  defendant  guilty,  and 
imposed  a  fine  of  $40.  Motions  for  new  trial 
and  in  arrest  were  duly  filed  and  overruled, 
and  exceptions  to  the  ruling  of  the  conrt  upon 
these  motions  were  duly  saved  by  defendant, 
but  the  record  fails  to  set  forth  the  saving 
of  any  exception  on  behalf  of  the  defendant 
to  any  ruling  of  the  lower  court,  excepting 
the  action  of  the  court  upon  the  motions  for 
new  trial  and  In  arrest.  The  record  also 
falls  to  disclode  any  objection  by  defendant 
to  the  admission  or  exclusion  of  any  evi- 
dence; no  instructions  appear  to  have  been 
asked  or  given  in  the  case,  though  the  mo- 
tion for  new  trial  refers  to  declarations  of 
law.  The  role  in  a  criminal  case  in  regard 
to  matters  of  exception  is  identically  the 
same  as  in  civil  proceedings.  Section  2640, 
Rev.  St  1899;  State  t.  Dusenberry,  112  Mo. 
293,  20  S.  W.  4C1;  State  v.  Meyers.  99  Mo. 
117,  12  S.  W.  516.  As  defendant  saved  no 
exceptions  during  the  progress  of  the  trial, 
nor  asked  any  instructions,' the  record  proper 
alone  is  here  subject  to  review.  State  v. 
Griffin,  98  Mo.  672,  12  S.  W.  358.  The  suffl- 
clency  of  the  Indictment  is  assailed  on  the 
ground  that  the  name  of  the  person  to  whom 
the  sale  was  made  should  have  been  stated, 
but,  as  the  charge  was  selling  liquor  without 
a  license,  this  was  not  necessary.  State  v. 
Martin,  44  Mo.  App.  50;  State  v.  Jaques,  68 
Mo.  200,  and  cases  cited.  Nor  is  the  objec- 
tion to  the  Jurisdiction  of  the  Justice  well 
taken,  for  Jurisdiction  is  expressly  conferred 
by  section  2748  of  the  Revised  Statutes  of 
1899.  Nor  should  the  defendant  have  been 
prosecuted  for  selling  liqmr  as  a  drugg^ist 
or  registered  pharmacist,  for  the  reason  that 
he  was  neither,  and  was  properly  proceeded 
against  for  selling  liquor  without  a  license 
as  a  dramshop  keeper.  State  v.  Workman, 
75  Mo.  App.  464;  State  v.  Goff,  66  Mo.  App. 
491;  State  t.  Hammack,  93  Mo.  App.  521. 
The  Judgment  will  therefore  be  affirmed. 

BLAND,  P.  J.,  and  600DB,  J.,  concur. 


STATE  ex  rel.  SCHOOL  DIST.  NO.  1  ▼. 
DEXNY  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.     May  18, 
1902.) 

SCHOOL  DI3TRICTS-CHANOE  OF  BOUNDARIES 
— AEBITRATI  ON— REC  ORD— D  E3CISI0N. 

1.  Rev.  St.  1899,  §  9742,  expressly  provides 
that,  in  cbaugiug  the  Ijoundary  lines  between 
two  eetaljlished  school  districts,  one  district 
shall  not  encroach  on  another  simply  for  the 
acquisition  of  territory. 

2.  Under  Rev.  St  1899,  {  9742,  providiug  for 
the  appointment  of  arbitrators  to  consider  the 
necessity  for  a  change  in  the  boundary  lines 
between  school  districts,  aud  render  a  decision 
thereon,  requiring  the  decision  to  be  transmit- 


ted to  the  clerks  of  the  districts  Interested,  and 
making  it  the  duty  of  the  clerks  to  enter  the  de- 
cision on  the  records  of  the  districts,  it  is  not 
necessary  for  the  board  of  arbitrators  formed 
thereonder,  or  for  the  superintendent  of  schools, 
to  keep  a  record  of  the  proceedings  of  such 
board. 

3.  Where  It  does  not  appear  from  the  pro- 
ceedings of  a  board  of  arbitrators,  appointed 
to  consider  the  necessity  for  a  change  of  bound- 
ary between  two  school  districts,  that  thev 
ever  V  met  and  considered  the  matter  submitted, 
or  found  that  the  proposed  change  was  neces- 
sary, the  proceedings  are  void  on  their  face. 

Appeal  from  circuit  court,  St.  Louis  coun- 
ty; John  W.  McElhlnney,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
School  District  No.  1,  to  B.  B.  Denny  and 
others,  to  review  proceedings  changing  the 
boimdary  lines  between  certain  school  dis- 
tricts. From  a  Judgment  setting  aside  the 
proceedings,  defendants  appeal.    Affirmed. 

This  proceeding  originated  between  School 
District  No.  1  and  School  District  No.  4, 
township  45,  range  3  &.,  St  Louis  county, 
for  the  purpose  of  changing  the  boundary 
lines  between  the  two  districts.  Prior  to  the 
annual  meeting  in  1000,  10  resident  taxpay- 
ers and  voters  of  District  No.  4  ffied  theh- 
petition  with  the  clerks  of  District  No.  1  and 
District  No.  4,  requesting  each  of  them  to 
post  notices  for  the  annual  meeting,  which 
notices  contained  a  proposition  to  take  from 
District  No.  1.  and  add  to  District  No.  4, 
lands  described  in  the  petition.  The  clei^cs 
of  the  respective  districts  i>osted  the  notices 
containing  the  proposition,  and  an  accurate 
description  of  ti:e  lands  proposed  to  be  taken 
from  District  No.  1  and  attached  to  District 
No.  4.  .These  notices  were  posted  15  days 
before  the  annual  school  election  in  April, 
1900.  At  the  April  election,  District  No.  4 
voted  unanimously  for  the  change  in  the 
boundary  line  as  set  out  in  the  notices,  and 
District  No.  1  voted  against  the  change. 
Within  the  time  required  by  law,  the  direct- 
ors of  District  No.  4  filed  their  appeal  with 
R.  B.  Denny,  superintendent  of  schools  in 
St  Louis  county,  and  with  their  appeal  filed 
a  copy  of  the  petition  theretofore  filed  with 
the  clerk  of  District  No.  4,  and  a  copy  of  the 
notices.  Mr.  Denny,  as  such  superintendent, 
summoned  four  unprejudiced  taxpaying  citi- 
zens of  St  Louis  county  to  act  as  a  board 
of  arbitrators.  The  return  to  the  vrrlt  is  as> 
follows:  "Now  comes  R.  B.  Denny,  for  him- 
self and  the  other  respondents  herein,  an(£ 
makes  retiun  to  the  writ  of  certiorari  here- 
tofore issued  in  the  above-entitled  cause  by 
the  circuit  court  of  St.  Louis  county,  and' 
says  that  on  the  5th  day  of  April,  1900,  with- 
in five  days  after  the  school  election  in  April,. 
1000,  the  board'  of  dbrectors  of  School  Dis- 
trict No.  4,  township  45,  range  3  east  ffied! 
with  him,  as  school  superintendent,  an  appeal 
in  the  matter  of  changing  the  boundary  line 
between  School  District  No.  1,  township  46, 
range  3  east  and  School  District  No.  4,  town- 
ship 45,  range  3  east,  together  with  a  notice 
pat  up  fifteen  days  before  the  annual  school 
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election,  on  April  8,  1900,  as  the  law  directs, 
wWcli  petition  and  notice  are  hereby  attach- 
ed as  part  of  the  record  in  said  cause ;  that 
after  the  receipt  of  said  petition  he  appoint- 
ed four  disinterested  men,  resident  taxpay- 
ers of  the  county,  to  wit,  0.  H.  Evans,  T.  J. 
Quinn,  J.  B.  Greensfelder,  and  J.  Will  An- 
drae,  as  a  board  of  arbitration;  that  within 
fifteen  days  thereafter  the  said  board  of  ar- 
bitration, together  with  relator,  met  In  the 
office  of  the  school  superintendent,  your  re- 
lator, at  the  courthouse  In  the  town  of  Clay- 
ton, to  consider  said  appeal;  that  both  School 
District  No.  1,  township  46,  range  3  east,  and 
School  District  No.  4,  township  45,  range  3 
east,  were  notified  of  said  meeting,  and  then 
and  there  appeared  both  In  person  by  their 
boards  of  directors  and  by  attorneys,  and 
then  and  there  presented  evidence  as  to  the 
necessity  of  said  change  of  boundary  line, 
and,  after  folly  considering  the  necessity  of 
said  change,  said  board  of  arbitration,  to- 
gether with  your  relator,  determined  that  a 
change  of  boundary  line  between  said  dis- 
tricts was  a  necessity,  and  then  and  there 
entered  the  order  hereto  attached;  and  your 
relator  on  the  twenty-fourth  day  of  April, 
1900,  mailed  to  each  district  interested  a  copy 
of  the  order  making  said  change."  Respond- 
ent filed  the  following  motion  to  quash  the 
return:  "Now  comes  the  said  relator,  and 
moves  the  court  to  quash  the  return  of  the 
respondents  to  the  writ  of  certiorari  herein, 
and  proceedings  before  the  said  respondents, 
R.  B.  Denny  et  al.,  as  a  board  of  arbitration 
in  the  proceedings  herein  for  the  reasons 
that  from  the  said  return  It  appears  that  the 
said  proceedings  before  said  board  .of  arbi- 
trators were  not  conducted  according  to  law, 
and  because  It  appears  from  said  return,  and 
the  accompanying  exhibits  of  the  same,  that 
the  said  respondents,  board  of  arbitrators, 
never  acquired  jurisdiction  of  the  matters  In 
which  they  assumed  to  act,  and  that  the  re- 
port  of  the  finding  of  said  board  of  arbitra- 
tors in  the  matters  pending  before  them  is  not 
in  accordance  with  the  question  or  questions 
submitted  to  the  qualified  voters  of  the  dif- 
ferent school  districts  interested  herein,  and 
respectively  passed  upon  by  them  at  their 
annual  meetings,  as  in  said  return  set  forth." 
The  court  sustained  the  motion  to  quash  the 
return,  and  entered  Judgment  for  respond- 
ent, setting  aside  the  proceedings  of  the 
arbitrators  and  the  superintendent  After 
an  unsuccessful  motion  for  new  trial,  an  ap- 
peal was  perfected. 

R.  H.  Stevens  and  D.  0.  Taylor,  for  appel- 
lants.   Jno.  R.  Warfield,  for  respondent. 

BLAND,  P.  J.  1.  The  contention  of  re- 
spondent at  the  trial  and  here  is  that  the 
proceedings  are  void:  First,  because  It  ap- 
pears that  one  district  is  encroaching  upon 
the  other  for  the  mere  purpose  of  acquiring 
territory;  and,  second,  that  the  board  of  ar- 
bitrators failed  to  show  by  their  proceedings 
that  they   considered   the  necessity   of   the 


change,  and  failed  to  make  any  record  of 
their  proceedings.  The  last  clause  of  the 
statute  (section  974:^,  Rev.  St  1890)  provides 
that,  in  changing  the  boundary  lines  between 
two  established  districts,  one  district  shall 
not  encroach  upon  the  other  simply  for  the 
acquisition  of  territory.  The  learned  circuit 
judge  found  that  this  proceeding  was  for  the 
sole  purpose  of  tatdng  territory  from  District 
No.  1  and  adding  It  to  District  No.  4,  in  order 
to  increase  the  revenue  of  the  latter  district 
The  language  of  the  petition  addressed  to 
the  voters,  praying  for  the  change  in  bound- 
aries, does  not  indicate  any  valid  purpose 
for  the  change;  nor  does  the  document  trans- 
mitted by  the  arbitrators  to  the  clerks.  The 
necessity  for  the  change  of  boundaries  Is  not 
set  out  or  stated  anywhere  in  any  of  the 
proceedings.  In  the  absence  of  any  showing 
In  tills  respect,  considering  the  quality  of 
territory  transferred  from  District  No.  1  to 
District  No.  4,  It  Is  Indicated  that  the  purpose 
on  the  part  of  XMstrlct  No.  4  was  to  acquire 
additional  territory  for  the  purpose  of  in- 
creasing its  revenue,  and  warrants  the  con- 
clusion arrived  at  by  the  learned  trial  judge. 

2.  It  is  made  the  duty  of  the  board  of  arbi- 
trators formed  under  the  provisions  of  sec- 
tion 9742,  supra,  "to  consider  the  neces- 
sity for  such  change  and  render  a  deciffion 
thereon,  which  decision  shall  be  final."  The 
statute  requires  the  decision  to  be  transmit- 
ted to  the  clerks  of  the  districts  Interested, 
and  it  Is  made  the  dnty  of  the  clerks  to  enter 
the  decision  upon  the  records  of  their  re- 
spective districts.  This  Is  the  only  provision 
made  by  the  statute  for  keeping  a  record  of 
decisions  of  these  boards  of  arbitrators,  and 
all  that  seems  necessary.  There  is  no  re- 
quirement that  the  board  of  arbitrators  or 
that  the  superintendent  of  schools  should 
keep  a  record  of  the  proceedings,  nor  do  we 
see  any  necessity  for  such  record.  The  board 
of  arbitrators  in  this  case  was  properly  con- 
stituted, and  bad  jurisdiction  to  hear  and  de- 
termine 0x6  matto:  submitted  to  them  by 
the  appeaL  The  duty  of  the  board  was  to 
consider  the  necessity  for  the  proposed 
change,  and  render  a  decision  thereon;  that 
is,  to  hear  such  evidence  as  might  be  sub- 
mitted to  it  touching  the  necessity  for  the 
change,  and,  after  comparing  and  considering 
the  same  In  order  to  gain  a  knowledge  of  the 
necessity  of  the  change,  to  render  a  decision 
thereon.  In  what  manner  the  board  pro- 
ceeded is  not  disclosed  by  anything  they 
made  a  record  of. 

3.  The  report  made  to  the  clerk  of  tbe 
board  does  not  purport  to  be  a  decision  of 
the  question  submitted  to  them  by  the  ap- 
peal, but  Is  an  arbitrary  order  declaring  the 
boundaries  of  the  districts  changed.  The 
board  of  arbitration  was  a  judicial  tribunal. 
The  vote  of  District  No.  4,  In  favor  of  the 
proposed  change  in  the  boundaries,  and  that 
of  District  No.  1,  opposed  thereto,  mad^  an 
issue  as  to  the  necessity  for  the  change. 
This  issue  was  carried  by  the  appeal  before 
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the  board  of  arbitration  for  decision.  The 
Btatnte  (section  8742,  supra)  made  It  the  duty 
of  the  board  to  meet,  and  to  consider  the  ne- 
cessity for  the  proposed  change,  and  to  ren- 
der a  decision  thereon.  It  could  not  consider 
without  inquh7  into  the  conditions  and 
boundaries  of  the  two  districts  to  be  affected 
by  the  proposed  change,  and  it  could  not 
Judicially  decide  without  Inquiry  and  consid- 
eration. It  does  not  appear  from  the  pro- 
ceedings of  the  board  of  arbitration  brought 
Into  court  by  the  writ  of  certiorari  that  the 
arbitrators  ever  met  to  consider  the  appeal, 
that  any  hearing  was  had,  that  they  consid- 
ered the  necessity  for  the  proposed  change  of 
boundaries,  or  that  they  decided  that  the 
change  was  necessary.  It  was  as  essential 
to  a  yalld  decision  or  Judgment  for  the 
change  of  the  boundaries  that  the  arbitrators 
should  have  found  that  the  proposed  change 
was  necessary,  as  Is  the  verdict  of  a  Jury  on 
the  issues  in  a  suit  at  common  law  in  a  court 
of  record.  A  Judgment  is  deQned  to  be  "the 
condnsion  of  the  law  upon  facts  found."  1 
Freeman  on  Judgments,  sec.  2;  Orvis  v.  El- 
liott, 65  Mo.  App.  96.  From  this  definition, 
and  from  the  nature  of  the  subject,  the  facts 
to  sustain  the  Judgment  must  be  found  by 
the  tribunal  rendering  the  Judgment.  But 
there  was  no  finding  of  any  facts  by  the  ar- 
bitrators, nor  was  any  fact  adjudicated  by 
them;  hence  there  is  no  valid  Judgment 
dianging  the  boundaries  of  the  districts.  We 
do  not  hold  that  the  finding  of  the  board  of 
arbitration  should  conform  to  any  particular 
form,  yet  we  think  that  it  should  somewhere 
and  somehow  appear  from  the  proceedings 
that  the  arbitrators  met  and  considered  the 
matter  submitted  by  the  appeal,  and  that 
they  arrived  at  a  decision. 

We  conclude  that-  the  proceeding  of  the 
arbitrators  is  void  upon  its  face,  and  we  af- 
firm the  Judgment. 

BARCLAY  and  GOODE,  J3.,  concur  hi 
paragraph  8  of  the  opinion. 


STATE  ex  rel.  LIVESAT  et  al.  v.  HARRISON 

et  al. 
(Coort  of  Appeals  at  St  Louis,  Mo.    Feb.  17, 

1903.) 

COUNTT    COURT    CLERK  —  SALE    OP    FORGED 

WARRANT— ASSIGNMENT— LIABILITY  OF 

BONDSMEN  TO  ASSIGNEE. 

1.  The  act  of  a  county  court  clerk  in  selling 
at  a  discoant  a  warrant  forged  by  him  is  not  «a 
exercise  of  olflcial  duty,  or  a  transaction  in 
which  he  acts  nnder  color  of  bis  office,  so  as  to 
render  bis  bondsmen  liable  to  the  purchaser 
under  a  condition  In  the  bond  that  the  clerk 
•hall  faithfully  perform  the  duties  of  his  of- 
fice. 

2.  Where  s  connty  court  clerk,  having  forged 
a  warrant,  sells  the  same  to  a  purchaser,  ex- 
ecating  au  assignment  in  the  purchaser's  pres- 
ence, consisting  of  an  indorsement  of  the  name 
of  the  payee  by  him,  the  purchaser  acquires  no 
rights  enahling  him  to  maintain  suit  on  the 
clerk's  bond,  the  assignment  not  being  in  statu- 
tory form,  and  ineffectual  to  convey  title. 


Appeal  from  circuit  court,  Phdps  connty; 
Leigh  B.  Woodslde,  Judge. 

Action  by  the  state  of  Missouri,  on  the  re- 
lation and  to  the  use  of  J.  S.  Livesay  and 
others,  against  J.  P.  Harrison  and  others. 
Judgment  for  defendants,  and  relators  ap- 
peal.   Affirmed. 


T.  M.  &  0.  H.  Jones,  for  appellants. 
Parker,  for  respondents. 


L.  F. 


REYBURN,  J.  This  is  an  action  upon  the 
Ofilcial  bond  of  John  P.  Harrison  as  clerk  of 
the  county  court  of  Phelps  comity,  of  date 
November  24,  1S94,  executed  to  the  state  of 
Missouri,  as  obligee,  by  John  P.  Harrison,  as 
principal,  and  his  codefendants  John  P. 
Kaine,  Joseph  Campbell,  and  B.  L.  Knapp, 
as  sureties,  in  tlie  sum  of  $6,000,  and  condi- 
tioned as  follows:  "The  condition  of  the 
above  bond  is  such,  however,  that  whereas, 
the  said  John  P.  Harrison  was  on  the  6th  day 
of  November,  1894,  duly  elected  to  the  office 
of  clerk  of  the  county  court  of  the  county  of 
Phelps,  in  the  state  of  Missouri,  and  has  been 
duly  commissioned:  Now,  therefore.  If  the 
said  John  P.  Harrison  shall  faithfully  per- 
form the  duties  of  his  office,  and  pay  over 
all  money  which  may  come  Into  his  bands 
by  virtue  of  his  office,  and  shall  himself  or 
by  his  executors  or  administrators  deliver 
to  his  successors  safe  and  undefaced  all  the 
books,  records,  papers,  seals,  apparatus,  and 
furniture  belonging  to  such  office,  then  this 
obI1gatk)n  shall  be  void;  otherwise  to  remain 
In  full  force  and  effect"  The  breach  assign- 
ed sets  forth:  That  defendant  Harrison,  as 
such  clerk  of  the  county  court  of  Phelps 
county.  Mo.,  while  acting  as  such  clerk,  un- 
der color  and  by  virtue  of  his  office,  on  No- 
vember 2,  1897,  unlawfully  and  wrongfully 
issued,  forged,  and  falsely  made  a  false  and 
forged  county  warrant  No.  138,  purporting  to 
be  drawn  on  the  pauper  fund  of  Phelps  coun- 
ty. Mo.,  by  order  of  the  county  court  of  said 
Phelps  county,  for  $444.46,  to  which  false 
and  forged  county  warrant  Harrison  attach- 
ed his  official  signature  as  clerk  of  such 
court,  thereby  pretending  to  attest  as  genu- 
ine the  false  and  forged  signature  of  John 
Wolfe,  presiding  judge  of  such  court,  to  the 
warrant,  which  signature  of  such  Judge  Har- 
rison did  forge  to  the  warrant;  and  that  he 
wrongfully  attached  the  seal  of  such  county 
court  to  the  warrant,  and  afterwards,  as 
such  clerk,  presented  it  to  the  county  treas- 
urer, and  had  It  registered  and  attested;  and 
thereafter,  as  such  clerk  of  the  county  court 
of  Phelps  county,  he  uttered  and  published 
the  warrant,  and  offered  it  to  plaintiffs  as  a 
true,  valid,  and  genuine  county  waiTant,  for 
sale,  and  plaintiffs,  relying  upon  the  fact  that 
the  official  seal  of  the  county  court  was  at- 
tached thereto,  and  that  it  bore  the  official 
signature  of  Harrison  as  clerk  of  the  county 
court,  pretending  to  attest  the  validity  and 
geauineness  of  the  warrant,  and  that  the 
defendant  Harrison,  as  clerk  of  such  court, 
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bad  presented  and  bad  the  warrant  duly  reg- 
istered wltb  the  county  treasurer,  and  the 
warrant  being  In  tbe  bands  of  Harrison  as 
cleric  of  the  county  court  of  Phelps  county, 
and  relying  upon  the  official  representations 
of  Harrison  as  such  clerk  that  the  warrant 
was  valid  and  genuine,  the  plaintiffs  pur- 
chased it  from  Harrison,  and  paid  him  1-144.- 
-15  therefor.  That  by  reason  of  such  warrant 
having  been  falsely  made,  forged,  sealed,  and 
attested  by  Harrison,  the  clerk  of  the  county 
court  of  Phelps  county,  it  was  worthless, 
and  constituted  no  liability  against  Phelps 
O-jnty  whatever;  and  that  by  such  forgery 
of  the  warrant  by  the  county  clerk  plaintiffs 
lost  the  sum  paid  therefor,  and  have  been 
damaged  by  such  unfaithful  acts  of  Harrison, 
county  clerk,  in  the  amount  named.  The 
answer  of  the  sureties  (no  service  having 
been  had  on  the  principal  Harrison)  admitted 
the  execution  of  the  bond,  and  its  approval 
by  order  of  the  county  court,  but  denied  all 
other  allegations  of  the  petition.  The  answer 
further  pleaded  in  bar  that  another  action 
had  been  brought  in  the  name  of  the  state 
of  Missouri,  at  the  relation  and  to  tbe  use 
of  the  county  of  Phelps,  against  the  same 
-defendants  herein,  for  alleged  breaches  of 
the  same  bond,  on  which  Judgment  was  ren- 
dered in  favor  of  plaintiff  and  against  these 
defendants  for  the  penalty  of  the  bond,  with 
damages  assessed  for  $2,500;  that  in  such 
action,  among  other  breaches  assigned,  it 
was  charged  that  on  the  2d  of  November, 
1807,  there  was  presented  to  the  county  court 
of  Phelps  county  by  the  State  Lunatic  Asy- 
lum No.  1,  of  Fulton,  Mo.,  for  allowance,  a 
bin  for  keeping  of- the  insane  poor  of  Phelps 
county  In  said  asylum  in  tbe  sum  of  $144.40, 
which  biU  was  by  the  court  allowed  In  that 
sum  by  warrant  No.  136,  and  defendant  was 
by  said  court  directed  to  forward  said  sum 
to  said  asylum,  and  it  became  and  was  his 
duty,  as  such  officer  and  clerk  of  such  county 
court,  so  to  do;  that.  In  violation  of  his  du- 
ties as  such  clerk,  he  failed  and  neglected  to 
obey  tbe  directions  of  such  county  court  in 
that  behalf,  and,  on  the  contrary,  cashed 
such  warrant,  and  embezzled  and  fraudulent- 
ly converted  the  proceeds  to  his  own  use; 
that  such  warrant  and  the  proceeds  thereof 
came  into  such  defendant's  hands  as  clerk 
and  officer  of  such  county  court,  and  by  vir- 
tue of  his  office;  and  that  he  embezzled  and 
converted  the  same  to  his  own  use,  in  viola- 
tion of  the  orders  and  instructions  of  such 
county  court  and  hia  duties  as  such  clerk, 
to  the  damage  of  the  county  of  Phelps  in 
the  sum  of  $144.40— which  warrant  was  the 
same  warrant  referred  to  in  plaintiff's  peti- 
tion. The  reply  was  a  general  denial,  and 
the  cause  was  tried  before  the  court 

The  testimony  dlBclosed  that  at  the  gen- 
eral election  in  1694  John  P.  Harrison  was 
elected  clerk  of  the  county  court  of  Phelps 
cotmty,  and  gave  bond,  with  respondents  as 
his  sureties,  in  the  sum  of  $6,000;  entered  <m 
the  duties  of  his  office  January  1,  1S85,  and 


served  until  January  8,  1898;  that  at  the  No- 
vember term,  1807,  of  tbe  county  court  of 
Phelps  county,  among  other  bills  presented 
to  tbe  county  court  for  allowance,  was  a 
quarterly  bill  from  W.  D.  Thomas,  treasuro' 
of  tbe  Fulton  Lunatic  Asylum,  for  the  keep- 
ing of  insane  paupers,  for  $144.40,  which  was 
allowed  by  the  court,  and  a  warrant  ordered 
issued  to  W.  D.  Thomas  therefor,  and  on 
November  2d,  after  this  bill  bad  been  allow- 
ed by  the  court,  Harrison  issued  a  warrant 
numbered  138,  for  the  amount  payable  to 
W.  D.  Thomas,  treasurer  of  Fiilton  Insane 
Asylum,  which  was  entered  on  the  warrant 
register  by  Harrison,  but  which  was  subse- 
quently probably  destroyed  by  him;  that 
after  the  issuance  of  warrant  No.  138  for 
$144.40,  and  without  any  authority  of  the 
county  court,  Harrison  issued  another  war- 
rant of  the  same  number  for  $444.45,  also 
payable  to  W.  D.  Thomas,  treasurer  of  the 
Fulton  Asylum,  and  altered  the  warrant  reg- 
ister in  which  he  had  registered  warrant  No. 
138  for  $144.40,  and  changed  the  amount  of 
that  warrant  on  the  register  so  as  to  make 
the  warrant  appear  to  have  been  registered 
as  $444.45,  but  such  change  on  the  register 
being  clearly  perceptible.  He  also  took  the 
warrant  book,  and  changed  the  amount  In 
Uke  manner  on  tbe  stub  of  the  warrant 
which  he  had  Issued  for  $144.40,  making  it 
correspond  to  tbe  change  on  the  warrant  reg- 
ister; and  to  the  warrant  for  $444.45  be 
forged  the  name  of  John  Wolfe,  presiding 
Judge  of  the  county  court,  attested  such 
forged  signature  by  bis  own  official  signa- 
ture, attached  tbe  seal  of  the  county  court 
to  such  forged  warrant,  presented  it  on  No- 
vember 17tb  to  tbe  county  treasurer,  and 
caused  it  to  be  protested  for  want  of  funds. 
On  the  same  day  be  offered  it  for  sale  to  tbe 
relators  In  this  action,  merchants  of  Rolla. 
and  sold  it  to  them  at  95  cents  on  the  dollar, 
receiving  in  payment  bis  personal  note  for 
$30,  held  by  the  purchasers,  and  a  check, 
payable  to  himself  individually,  for  tbe  bal- 
ance of  tbe  purchase  price.  Neither  the  war- 
rant for  $144.40  nor  the  forged  warrant  had 
ever  been  delivered  to  or  In  any  manner  as- 
signed by  W.  D.  Thomas,  but,  when  sold,  the 
fraudulent  warrant  was  indorsed  in  blank 
in  Harrison's  handwriting,  "W.  £>.  Thomas, 
by  John  P.  Harrison,"  which  indorsement 
was  written  in  the  presence  of  the  purchaser 
of  tbe  warrant  at  tbe  time  it  was  purchased, 
and  without  any  authority  in  Harrison  to 
sign  the  name  of  Thomas  to  this  assignment 
The  original  warrant  was  nev&e  presented, 
and  was  either  destroyed  or  falsified  so  as  to 
become  tbe  warrant  involved  in  this  contro- 
versy; but  the  blU  of  Thomas  was  paid  by 
the  county,  and  the  county  sued  these  defend- 
ants, sureties  on  the  same  bond,  for  the  mon- 
ey thus  paid,  and  recovered  Judgment  there- 
for, which  Judgment  was  paid  and  satislled. 
Upon  these  facts  the  court  held  that  plaintifl 
was  not  entitled  to  recover,  declaring  the 
law  to  be  as  follows:     "The  court  declares 
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the  law  to  be  that  under  the  laws  of  this 
state  no  person  can 'draw  money  oat  of  the 
county  treasury  on  a  county  warrant  except 
the  payee  thereof,  an  assignee  to  whom  such 
warrant  has  been  duly  assigned  In  writing, 
signed  by  the  payee  thereof,  or  the  executor 
or  administrator  of  some  such  person;  and 
tliat  any  person  purchasing  a  county  war- 
rant, unless  It  Is  duly  assigned  as  required 
by  law,  obtains  no  rights  thereunder  if  the 
warrant  were  valid,  and  would  obtain  no 
cause  of  action  against  the  securities  of  such 
clerk's  bond  if  a  forgery.  That  the  sale  of  a 
county  warrant,  either  valid  or  Invalid,  Is 
no  part  of  a  clerk's  duty  of  such  office;  and 
that  this  cause  of  action  arises  from  the  pur- 
chase of  said  warrant,  and  the  plaintlSs,  up- 
on the  facts,  are  not  entitled  to  recovery." 
The  appellants  asked  six  declarations  of  law, 
all  presenting  In  dlftMrent  forms  the  theory 
that  the  facts  presented  constituted  an  offi- 
cial act,  and  a  breach  of  his  official  obliga- 
tions as  clerk,  and  the  violation  of  his  offi- 
cial bond,  and  especially  that  condition  there- 
of providing  that  he  should  faithfully  per- 
form the  duties  of  his  office. 

The  theory  presented  by  relators'  claim  Is 
that  the  sale  to  them  of  the  fraudulent  war- 
rant constituted  a  breach  of  the  official  bond 
of  Harrison  as  clerk  of  the  county  court  of 
Phelps  county,  but  the  foregoing  statement 
shows  that  he  was  not  acting  In  his  official 
capacity  In  the  action  complained  of.  The 
doctrine  contended  for  by  relators,  and  sus- 
tained by  the  authorities  cited  by  them,  that 
when  by  reason  of  Issuance  or  execution  of 
a  false  or  fraudulent  warrant  a  clerk  has 
violated  his  duty  to  the  county,  and  the 
latter  has  a  right  of  complaint  which  may 
mature  into  a  cause  of  action  If  the  county 
treasury  suffers  thereby,  has  no  application 
to  the  facts  here  presented.  These  relators 
are  in  a  different  attitude  from  the  county, 
and  are  without  ground  of  complaint  until 
they  show  their  Individual  rights  have  been 
infringed  by  the  wrongful  act  of  the  county 
clerk  by  virtue  of  his  official  position.  The 
sale  by  the  clerk  of  a  warrant  constituted 
no  part  of  his  official  duty,  and  In  such 
transaction  he  was  not  acting  under  color  of 
his  office,  but  beyond  the  duties  of  his  office, 
and  outside  of  the  limits  of  bis  legal  official 
authority;  and  while  a  county  court  may 
have  the  authority  to  discount  or  sell  county 
warrants  issued  for  the  support  and  mainte- 
nance of  Insane  poor,  the  clerli:,  as  such,  has 
no  such  power,  and  Is  obligated  to  perform 
no  such  duty;  and  the  act  of  making  or 
attempting  to  make  such  sale  is  one  not 
within  the  scope  of  his  official  duties  or  au- 
thority, nor  contemplated  when  his  official 
bond  was  given,  and  therefore  not  a  breach 
thereof.  In  making  such  sale,  the  clerk,  be- 
ing empowered  by  the  county  court,  would 
have  been  acting  merely  as  Its  agent  to  exe- 
cute the  act  ordered  by  that  body,  and  his 
sureties  upon  his  bond  as  such  would  not 
have  been  liable  for  such  extraordinary  acts 


as  agent  of  the  county  court  But,  in  ad- 
dition thereto,  the  assignment  or  attempted 
assignment  of  the  warrant  was  not  In  form 
prescribed  by  the  statute;  and,  even  had  It 
been  a  valid  warrant,  the  purchaser  would 
have  acquired  no  title  thereto,  nor  could  he 
have  maintained  any  action  upon  It  The 
cases  cited  from  other  states  are  confined  to 
Instances  where,  by  reason  of  fraudulent 
warrants,  or  other  official  acts,  funds  have 
been  abstracted  from  the  public  treasury; 
but  In  this  case  the  county  treasury  has  not 
suffered,  the  county  Is  not  complaining,  nor 
is  the  act  complained  of  part  of  the  clerical 
duties  for  which  the  county  clerk  was  elect- 
ed to  perform.  The  trial  court  properly  held 
that  no  breach  of  the  official  bond  of  Har- 
rison was  committed,  and  Its  Judgment  will 
be  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE  CK  rel.  JACKSON  v.  TOWN  OP 
MANSFIELD  et  al. 

(Court  of  Api>ealB  at  St.  Louis,  Mo.    Feb.  17, 
1908.) 

MUNICIPAL  CORPORATIONS— INCORPORATION- 
COUNTY  COURT— JURISDICTION— FRANCHISB 
-OUSTER  —  QUO  WARRANTO  —  JUDGMENT- 
DISCRETION— APPEAL— REVIEW— LACHES. 

1.  Where,  in  quo  warranto  to  set  aside  pro- 
ceedings Incorporating  defendant  as  a  city  of 
the  fourth  class,  on  the  ground  that  it  had  pre- 
viously been  incorporated  as  a  village,  aud  coald 
not,  therefore,  be  incorporated  as  a  city  by  the 
county  court,  the  court  finds  that  the  subse- 
quent order  incorporating  the  city  was  valid, 
and  the  evidence  to  show  such  previous  incor- 
poration as  a  village  was  both  oral  and  meager, 
the  judgment  holding  the  subsequent  proceed- 
ings valid  would  uot  be  reversed  on  appeal. 

2.  An  order  of  the  county  court  for  the  in- 
corporation of  a  town  as  a  fonrth-class  dty. 
though  not  conclasive  In  a  proceeding  by  the 
state  to  test  the  legality  of  the  corporation — the 
state  being  no  party  to  the  proceedings  for  In- 
corporation— is  nevertheless  a  judgment,  aud 
not  a  ministerial  act 

3.  Kev.  St  1889,  art  1,  {  80,  provides  that 
if  a  community  is  already  incorporated  as  a  city 
or  town  of  some  other  class,  it  might  become  a 
city  of  the  class  to  which  its  population  en- 
titled it  by  adoption  of  an  ordinance  therefor  by 
a  majority  of  the  legal  voters  in  the  town,  and, 
if  the  community  iias  not  previously  been  in- 
corporated, it  might  petition  the  circuit  court  of 
the  county  where  it  was  situate,  on  which  an 
order  of  incorporation  may  be  granted.  Held, 
that  the  county  court  has  no  jurisdiction  to  in- 
corporate a  place  as  a  city  of  any  class  if  it 
has  been  previously  organized  as  a  town  or 
city,  but  that  such  incorporation  must  be  by 
vote  of  the  inhabitants. 

4.  A  proceeding  by  quo  warranto  to  oust  a 
municipality  from  its  franchises,  for  illegality  in 
proceedings  for  incorporation,  brought  by  the 
state's  attorney  without  leave  of  court,  is  within 
the  discretion  of  the  trial  court,  to  be  exercised 
after  full  bearing. 

6.  A  municipality  was  organized  as  a  city  of 
the  fourth  class  by  decree  of  the  county  court 
and  acted  as  such  for  eight  years;  and,  in  qu> 
warranto  to  oust  it  from  its  franchise  for  il- 
legality in  Its  incorporation,  there  was  no  evi- 
dence that  a  judgment  in  favor  of  relator  could 
serve  any  useful  purpose,  but  it  might  result  !u 


Digitized  by 


Google 


472 


72  SOUTHWESTERN  REPORTER. 


(Mo. 


great  injury.    Beld,  that  the  state  waa  barred 
by  laches  from  obtaining  such  relief. 

Appeal  from  circuit  court,  Wright  county; 
Argus  Cox,  Judge. 

Quo  warranto  by  the  state,  on  relation  of 
J.  W.  Jackson,  prosecuting  attorney,  against 
the  town  of  Mansfield  and  others.  From  a 
decree  in  favor  of  defendants,  relator  ap- 
peals.   Affirmed. 

Statement  of  the  Case. 
This  Is  a  quo  warranto  proceeding  Insti- 
tuted at  the  relation  of  the  state  of  Missouri, 
In  the  name  of  the  prosecuting  attorney  of 
Wright  county,  to  oust  the  defendants  Crip- 
pen,  McKain,  and  Wtdte  from  the  offices,  re- 
spectively, of  mayor,  marshal,  and  collector 
of  the  town  of  Mansfield,  and  to  deprive 
said  town  of  Its  rights,  franchises,  and  privi- 
leges as  a  city  of  the  fourth  class,  on  the 
ground  that  It  was  Illegally  Incorporated  as 
such.  The  petition  charges  that  said  town, 
on  the  petition  of  two-thirds  of  its  inhabit- 
ants, presented  to  the  county  court  of 
Wright  county,  was,  by  an  order  of  said 
court  entered  prior  to  February  13,  1893, 
incorporated  as  a  village  under  the  provi- 
sions of  section  1666  of  the  Revised  Statutes 
of  1888;  that  on  the  date  mentioned  a  peti- 
tion was  presented  to  said  county  court 
which  sought  to  have  the  corporate  charac- 
ter of  the  town  changed  to  that  of  a  city 
of  the  fourth  class,  but  that  the  proceedings 
to  that  end  were  void.  The  return  alleges 
the  town  was  incorporated  as  a  city  of  the 
fourth  class  on  the  7th  day  of  February, 
1893,  by  an  order  of  the  county  court  of 
Wright  county  on  tie  petition  of  a  majority 
of  its  then  tax-paying  citizens,  and  has  ever 
since  enjoyed  the  rights,  privileges,  and 
franchises  of  such  a  city;  that  the  respond- 
ents are  the  officers.  After  denying  the  al- 
legations of  the  petition,  the  return  next 
pleads  acquiescence  and  recognition  by  the 
state  and  public  of  the  corporate  Individual- 
ity of  the  town  of  Mansfield  as  a  city  of  the 
fourth  class  for  8%  years,  and  that  because 
of  laches  the  state  should  not  be  allowed 
to  question  the  validity  of  its  incorporation. 
The  return  also  states  the  town  has  been 
sued  as  a  city  of  the  fourth  class,  and  Judg- 
ments rendered  against  it  and  paid;  tliat 
Justices  of  the  peace  have  been  appointed 
for  it  on  the  same  theory;  that  Its  territory 
has  been  excluded  from  road  districts;  that 
it  has  levied  taxes,  enacted  and  enforced  or- 
dinances, Improved  streets,  park,  and  a  cem- 
etery, regulated  the  speed  of  trains,  created 
a  board  of  health,  and  done  other  things 
within  the  powers  of  a  city  of  the  fourth 
class.  Further,  that,  should  the  town  be 
ousted  of  its  franchises,  all  said  acts  would 
be  rendered  illegal,  and  future  acts  of  the 
same  kind  prevented;  that  the  public  park, 
streets,  and  sidewalks  could  not  be  kept 
In  repair,  nor  the  speed  of  trains  through 
the  town  be  regulated,  nor  quarantine 
against  disease  established;  It  being  averred 


that,  at  the  time  this  action  was  instituted, 
two  cases  of  smallpox  bad  been  quarantined 
in  the  town,  which  could  not  be  cared  for; 
and  other  matters  and  tilings  were  pleaded, 
of  a  similar  tenor.  A  motion  to  strike  out 
that  portion  of  the  answer  setting  up  tbe 
plea  of  laches  or  estoppel  was  filed  by  appel- 
lant and  overruled.  The  records  of  the 
county  court  of  Wright  county  were  admit- 
ted at  the  trial  to  have  been  consumed  by 
fire  February  25,  1897,  including  the  record 
of  any  order  of  said  county  court  Incorporat- 
ing the  town  of  Mansfield  as  a  village,  made 
prior  to  that  date.  A  copy  of  an  order  of 
said  county  court  of  date  July  7, 1883,  incor- 
porating Mansfield  as  a  city  of  the  fourth 
class  pursuant  to  a  petition  of  the  majority 
of  the  resident  taxpayers  of  the  town,  was 
Introduced  in  evidence;  said  copy  having 
been  entered  and  preserved  on  the  Journal 
of  the  proceedings  of  the  board  of  alder- 
men. There  was  also  evidence  to  rapport 
the  allegations  of  the  return,  and  prove  that 
since  said  date  the  town  has  had  city  offi- 
cers, and  has  constructed  and  Improved 
streets  and  sidewalks;  that  the  city  had 
a  park,  well  set  out  in  shade  trees,  and  a 
public  well;  and,  further,  that  cases  of  con- 
tagious diseases  had  Iteen  quarantlued  by 
the  public  antborities.  It  was  also  shown 
that  the  city  owed  debts;  tbat  Judgments 
for  damages  growing  out  of  defective  side- 
walks had  been  rendered  against  the  city, 
and  paid  by  It;  further,  that  the  city  had 
collected  taxes,  and  had  a  street  commission- 
er, who  looked  after  the  condition  of  Its 
streets.  In  fine,  the  evidence  tended  to 
prove  tbat  after  the  date  of  the  above-men- 
tioned order  of  incorporation  the  city  had 
exercised  all  the  usual  functions  and  powers 
of  one  of  the  fourth  class.  Nor  was  there 
any  proof  of  discontent  with  Its  status  as  a 
fourth-class  city  on  the  part  of  any  of  the 
inhabitants,  or  any  reason  for  discontent- 
such  as  excessive  expense  and  taxation,  or 
bad  social  order,  or  lax  enforcement  of  law, 
or  Inadequate  protection  of  life,  property, 
or  the  public  peace.  There  waa  parol  evi- 
dence to  show  that  Mansfield  had  been  in- 
corporated as  a  village  prior  to  the  aforesaid 
order  incorporating  it  as  a  dty  of  the  fourth 
class;  tbat  the  village  Incorporation  was 
formed  by  an  order  of  the  county  court  A 
recital  in  one  of  the  Journals  of  the  place 
tended  to  show  It  Iiad  village  trustees  to  De- 
cember 23,  1882.  At  the  close  of  the  evi- 
dence the  circuit  court  found  the  town  of 
Mansfield  was  duly  and  legally  Incorporated 
as  a  city  of  the  fourth  class  by  an  order  of 
the  county  court  of  Wright  county  entered 
of  record  February  13,  1893,  and  that  the 
other  defendants  were  the  duly  elected,  qual- 
ified, and  acting  officers  of  said  town,  and  not 
usurpers.  The  court  further  adjudged  that 
the  petition  be  dismissed,  from  which  Judg- 
ment an  appeal  was  taken. 

F.  M.  Mansfield,  for  appellant    Thos.  H. 
Musick,  for  respondents. 
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Opinion. 
GOOuB,  J.  (after  stating  the  facts).  The 
contention  of  the  appellant  is  that,  inasmncb 
as  Mansfield  had  been  legally  incorporated  as 
a  village  by  the  county  court  prior  to  the 
date  of  the  order  incorporating  It  as  a  city 
of  the  fourth  class,  the  latter  order  was  a 
nullity.  Just  what  steps  were  taken  to  incor- 
porate Mansfield  as  a  village,  or  whether  they 
were  sufficient  and  legal  steps,  such  as  war- 
ranted tliat  action,  the  evidence  does  not 
apprise  us.  The  circuit  court  found  that  the 
subsequent  order  of  the  county  court  Incor- 
porating it  as  a  city  of  the  fourth  class  was 
vaUd,  and,  as  the  evidence  to  prove  its  pre- 
vious Incorporation  as  a  village  was  both  oral 
and  meager,  we  would  not  feel  Justified  in 
setting  aside  the  finding  of  the  circuit  court; 
granting  that  we  have  a  right  to  review  the 
evidence  in  this  case,  and  make  an  inde- 
pendent finding  on  the  facts,  as  to  which  we 
have  a  doubt.  The  order  of  the  county  court 
Itself,  ordering  the  incorporation  of  the  town 
as  a  fourth-class  city,  was  a  judgment,  not  a 
ministerial  act— a  judgment,  however,  which 
Is  not  conclusive  in  a  proceeding  instituted 
by  the  state  to  test  the  legality  of  the  cor- 
poration, because  the  state  was  no  party  to 
the  proceedings  which  led  up  to  its  creation. 
State  ex  inf.  Atty.  General  v.  Fleming,  147 
Mo.  1,  44  8.  W.  758.  The  statutes  in  force 
when  the  incorporation  proceedings  took  place 
provided  two  ways  in  which  a  community 
might  become  a  city  of  a  certain  class:  First, 
If  it  was  already  incorporated  by  a  special 
charter  or  under  the  general  law  as  a  city 
or  town  of  some  other  class,  it  might  become 
a  city  of  the  class  to  which  its  population 
entitled  it  to  belong  by  the  adoption  of  an 
ordinance  to  that  effect  by  the  vote  of  a  ma- 
jority of  the  legal  voters  of  the  town;  sec- 
ond, that,  if  the  community  desiring  incor- 
poration as  a  city  of  a  certain  class  had  not 
theretofore  been  Incorporated,  it  might  pe- 
tition the  county  court  of  the  county  where 
it  was  situate,  and,  If  said  court  was  satis- 
fied the  majority  of  the  taxable  Inhabitants 
had  signed  the  petition.  It  could  order  it  in- 
corporated. Bev.  St.  1889,  art.  1,  c.  30.  This 
law  plainly  means,  and  has  been  held  to 
mean,  that  a  county  court  cannot  Incorporate 
a  place  as  a  dty  of  any  class  if  It  has  been 
theretofore  organized  as  a  town  or  city,  but 
that  such  a  change  mtist  be  made  by  a  vote 
of  the  Inhabitants.  State  ex  rel.  Beasley  v. 
Yoimg  (St  L.)  61  Mo.  App.  494.  But  whether 
this  rule  would  prevent  a  community  which 
previously  had  been  organized  as  a  village 
from  being  thereafter  incorporated  as  a  city 
of  the  fourth  class  by  an  order  of  the  county 
court  Is  not  perfectly  obvious.  The  language 
of  the  section  (Rev.  St.  1889,  §  977)  only 
precludes  county  courts  from  reincorporating 
a  place  which  previously  had  been  incorpor- 
ated as  a  city  or  town.  Be  that  as  It  may, 
the  Judgment  of  the  circuit  court  was  right. 
This  case  comes  within  the  principle  of  State 
ex  rel.  v.  Town  of  Westport,  116  Mo.  682, 


22  S.  W.  888,  In  which  It  was  ruled,  with 
eminent  wisdom,  we  think,  that  the  corporate 
life  of  a  community  which  lias  been  acting 
as  a  city  for  years  with  the  acquiescence  of 
the  state,  and  to  the  contentment  of  the  In- 
habitants, will  not  be  destroyed  for  the  mere 
asking. 

The  courts  of  this  country  have  come  to 
exercise.  In  the  final  disposition  of  quo  war- 
ranto cases,  that  discretion  which  was  orig- 
inally only  exercised  in  allowing  the  Informa- 
tion to  be  filed;  and  they  have  come,  also, 
to  exercise  some  discretion  when  the  proceed- 
ing is  instituted  by  the  state  on  the  informa- 
tion of  a  state  officer.  These  quo  warranto 
proceedings  are  now  commonly  instituted  of 
course,  and  without  leave;  and.  If  there  is 
to  be  any  discretion  used  about  the  relief  at 
all.  It  must  be  used  in  delivering  judgment 
So,  too,  as  the  proceeding  may  be  instituted 
at  the  relation  of  any  prosecuting  attorney, 
,the  sanctity  which  originally  attached  to  it 
when  the  Information  was  exhibited  by  a 
great  officer  like  the  Attorney  General  of 
England,  or  the  Attorney  General  of  the 
United  States  or  of  a  state,  who  is  sup- 
posed to  represent  In  a  peculiar  degree  the 
prerogative  and  sovereignty  of  the  state,  no 
longer  exists;  and  the  remedy  has  grown 
to  resemble  ordinary  civil  litigation,  and  at 
no  stage,  considering  Its  present  character- 
istics, and  the  modem  practice  tolerating  the 
filing  of  informations  as  a  matter  of  course, 
can  discretion  be  so  wisely  or  Justly  exer- 
cised as  after  the  cause  has  been  heard,  and 
the  court  is  fully  advised  as  to  the  facta. 
And  this  discretion  is  used  in  cases  to  oust 
municipalities  of  their  franchises  on  account 
of  some  illegality  In  their  organization.  State 
ex  rel.  v.  Tolan,  33  N.  J.  Law,  195;  Jame- 
son V.  People,  16  111.  258,  63  Am.  Dec. 
304;  People  v.  Maynanl,  15  Mich.  463;  State 
V.  Leatherman,  38  Ark.  81;  People  v.  Keel- 
ing, 4  Colo.  129;  State  ex  rel.  t.  Tipton 
(Ind.  Sup.)  9  N.  B.  704.  It  will  be  found  by 
consulting  the  foregoing  authorities  that  one 
main  reason  for  refusing  Judgment  of  ouster 
against  the  officers  of  a  municipality  alleged 
to  have  been  illegally  organized,  or  against 
the  municipality  itself,  where  neither  fraud 
nor  an  Intentional  violation  of  the  law  Is 
charged,  Is  that  public  or  private  Interests 
may  be  seriously  Impaired  by  such  a  judg- 
ment And  this  was  the  theory  on  which 
several  of  those  cases  were  decided,  as  it  Is 
a  general  rule  of  law.  2  Dillon,  Munlc.  Corp. 
(4th  Ed.)  901. 

No  useful  purpose,  so  far  as  the  evidence 
discloses,  would  be  subserved  by  ending  the 
existence  of  the  city  of  Mansfield,  and  much 
mischief  might  be  done.  If  it  was  not  legal- 
ly organized  as  a  city  of  the  fourth  class,  it 
should  not  have  been  permitted  to  use  its 
franchises  for  so  long  a  period,  if  the  use  was 
detrimental  to  the  welfare  of  the  community, 
and  doubtless  would  not  have  been.  We 
think  every  interest  of  the  state,  such  as 
the  public  peace,  the  security  of  person  and 
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property,  and  the  payment  of  the  city's  debts, 
would  be  Impaired,  rather  than  promoted,  by 
setting  aside  the  Incorporation  at  this  late 
day,  and  leaving  the  citizens  without  organ- 
ization, administration,  or  corporate  prlT- 
ileges.  Unless  some  equity  in  favor  of  the 
state  Is  shown  both  by  averment  and  proof, 
its  laches  ought  to  preclude  it  from  sud- 
denly Interposing  to  blot  out  the  legal  ex- 
istence of  a  town,  after  tolerating  it  as  a 
working  municipality  for  eight  years.  If  it 
is  thrown  back  to  a  village— granting  it  was 
ever  legally  such— it  would  have  no  present 
officers  or  organization.  So,  without  refer- 
ence to  any  other  question,  we  hold  that  such 
Indifference  and  laches  on  the  part  of  the 
state  have  been  shown,  and  that  such  in- 
jurious results  would  likely  ensue  from  chang- 
ing the  town's  status,  that  the  judgment  of 
the  court  below  was  fully  justified,  and  it  la 
affirmed. 

BLAND,  P.  J.,  and  REIBURN,  J^  concur. 


MABKHAM  v.  OOVBR. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  17, 
1908.) 

PAROL   BVIDENCB— EXPLAINING   NOTB— PART- 
NERSHIP—SURETYSHIP. 

1.  It  is  competent  to  show  by  parol,  when 
properly  pleaded,  that  the  makers  of  a  note  are 
partners,  and  that  they  executed  the  same  as  a 
firm  obhgation. 

2.  Parol  evidence  Is  competent  to  show  that 
one  who  appears  from  the  face  of  a  note  to  be  a 
co-maker  executed  the  note  as  surety. 

3.  Evidence  in  an  action  by  a  surety  against 
his  principal  that  defendant  guarantied  to  save 
plaintiff  harmless,  introduced  In  the  course  of 
proving  that  defendant  induced  plaintiff  to  be- 
come surety  on  certain  notes,  and  not  as  the 
basis  of  the  Judgment,  was  not  prejudicial  error. 

Appeal  from  circuit  court,  Howell  county; 
Wm.  N.  Evans,  Judge. 

Action  by  B.  C.  Harkham  against  S.  H. 
C!over.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  J.  Orr,  for  appellant  Jas.  Orchard, 
for  respondent 

GOODE,  J.  In  this  action,  Markham,  the 
respondent,  demanded  and  obtained  judg- 
ment against  Cover  for  contribution  on  three 
promissory  notes,  which  respondent  alleged 
he  had  executed  as  surety  for  Cover,  Crow, 
and  Martine  In  October,  1807,  and  after- 
wards was  compelled  to  pay.  There  was 
much  evidence  that  Crow,  Martine,  and  Cov- 
er wore  partners  doing  business  under  the 
style  of  the  Howell  County  Fair  Associa- 
tion, although  Cover  denies  that  he  was  a 
partner,  and  says  bis  only  connection  with 
the  fair  association  was  In  trying  to  get  mon- 
ey out  of  it  which  he  had  advanced.  The 
evidence  shows  that  the  money  obtained  on 

f  2.  Sm  BUU  and  Notei,  vol.  7.  Cent.  Dls.  I  int: 
BTldeoce.  vol.  10,  Cent.  Dig.  {  1964. 


the  three  notes  was  used  for  the  purposes  of 
the  association,  and  that  Cover  personally 
Induced  Markham  to  sign  them  as  surety; 
telling  him  the  association  was  in  a  tight 
place  and  had  to  raise  money,  and  that  he 
(Cover)  would  see  that  he  never  sustained 
a  loss  by  signing  them.  Inasmuch  as  the 
main  point  relied  on  by  appellant  is  that  the 
petition  declared  on  a  different  cause  of  ac- 
tion from  the  one  on  which  the  court  ren- 
dered judgment  for  respondent  we  will 
quote  the  first  count  of  the  petition,  the  oth- 
ers being  not  materially  different:  "Plain- 
tiff states  that  Wayne  Crow,  Harry  Martine. 
and  S,  H.  Clover  were  at  all  times  herein- 
after named  copartners  doing  business  under 
the  style  and  firm  name  of  the  TTowell  Coun- 
ty Fair  Association.  Plaintiff,  for  his  cause 
of  action,  states  that  on  the  18th  day  of 
October,  1897,  defendant  Wayne  Crow,  and 
Harry  Martine,  as  principals,  and  this  plain- 
tiff, with  B.  C.  MitcheU,  as  sureties,  ex- 
ecuted and  delivered  a  certain  promissory 
note  obligatory,  whereby  they,  and  each  of 
them,  promised  to  pay  the  Howell  County 
Bank,  or  order,  value  received,  the  sum  of 
$2(X),  three  months  after  date,  payable  at  the 
Howell  County  Bank,  In  West  Plains,  Mis- 
souri, bearing  interest  from  maturity  at  the 
rate  of  eight  per  cent  per  annum,  and.  If 
interest  was  not  paid  annually  or  when  due, 
to  become  as  principal,  and  bear  the  same 
rate  of  interest;  that  said  money  was  bor- 
rowed and  used  by  the  said  copartnership 
in  the  business  of  said  firm.  PlaintUF  far- 
ther states  that  the  defendant  and  bis  co- 
partners have  failed  to  pay  said  note,  except 
the  sum  of  $69.34,  which  was  paid  by  de- 
fendant and  that  thereupon  plaintiff  and  de- 
fendant and  the  other  obligors  on  said  note 
became  liable  to  pay  said  sum  of  $200,  and 
thereupon  the  plaintiff,  as  one  of  the  sure- 
ties of  defendant  and  his  copartners,  was 
compelled  to  pay  and  did  pay  on  said  note 
the  sum  of  $69.34  on  the  12th  day  of  July. 
1898,  all  of  which  defendant  had  on  said 
day  due  notice,  and  that  no  part  of  said 
$C9.34  has  been  repaid  to  plaintiff.  Plaintiff 
further  states  that  Wayne  Crow  and  Har- 
ry Martine  are  Insolvent  Plaintiff  states 
that  by  reason  of  the  premises,  defendant 
has  become  justly  indebted  to  him  In  the 
sum  of  $69.34,  together  with  Interest  thereon 
from  July  12,  1898,  at  the  rate  of  ten  per 
cent,  per  annum.  Wherefore  plaintiff  prays 
judgment,"  etc.  At  the  conclusion  of  the 
testimony,  appellant  requested  the  following 
declarations  of  law,  which  the  court  refused: 
"The  court  declares  that  although  it  may 
find  and  believe  from  the  evidence  that  S. 
H.  Cover  and  Wayne  Crow  and  Harry  Mar- 
tine were  partners  under  the  firm  name  of 
the  Howell  County  Fair  Association,  still, 
if  the  notes  sued  on  were  not  executed  by 
said  firm,  the  plaintiff  cannot  recover  In  this 
action.  The  court  declares  that  all  evidence 
tending  to  show  that  the  notes  read  in  evi- 
dence were  the  notes  of  the  Howell  (bounty 
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Fair  Association  Is  ezclnded  and  not  con- 
sidered, and  parol  testimony  Is  not  admissi- 
ble to  show  that  said  notes  were  the  notes 
«f  said  firm." 

It  Is  now  contended  that,  Inasmuch  as  the 
notes  do  not  show  on  their  face  they  are 
the  notes  of  the  Howell  Cktunty  Fair  Asso- 
-ciatlon,  the  court  erred  in  reeclving  parol 
testimony  to  show  they  were.  It  is  not  very 
clear  to  us  how  that  proposition  affects  the 
determination  of  the  case,  in  any  event;  but 
the  notes  were  executed  toy  the  three  men 
alleged  to  compose  the  partnership,  and  it 
was  not  inadmissible  to  show  they  were 
partners,  and  that  the  notes  were  executed 
by  them  as  firm  obligations,  of  which  there 
were  averments. 

The  important  question  Is  whether  Mark- 
ham  signed  as  surety  for  the  other  signers, 
-or  as  a  co-maker,  which,  on  the  face  of  the 
notes,  he  appeared  to  be;  but  certainly  It 
was  competent  for  him  to  prove  by  parol 
testimony  he  was  a  surety,  as  that  proof  did 
not  vary  the  terms  of  the  Instruments,  but 
was  consistent  with  them.  Garrett  v.  Fer- 
guson, 9  Mo.  125;  Scott  v.  Bailey,  23  Mo. 
140;  O'Howell  v.  Kirk  (K.  C.)  41  Mo.  App, 
523.  The  testimony  to  show  Markham  was 
a  surety  is  wholly  satisfactory  and  convin- 
cing. The  evidence,  Instead  of  constituting 
a  variance  from  the  petition,  showed  exactly 
the  cause  of  action  pleaded,  and  that  Mark- 
bam  bad  signed  the  notes  as  surety  for  Cov- 
er, Crow,  and  Martlne,  as  the  petition  al- 
leged. 

Appellant  complains  of  the  admission  of 
testimony  tliat  Cover  guarantied  to  hold 
Markham  harmless.  That  testimony  was  re- 
ceived in  the  course  of  proving  that  Mark- 
bam  was  induced  to  become  surety  on  the 
notes  by  Cover,  and  was  not  the  basis  on 
which  the  judgment  was  rendered.  Its  ad- 
mission was  harmless. 

No  error  was  committed  in  refusing  the 
declarations  of  law  asked,  nor  in  any  other 
ruling,  and  the  judgment  I's  affirmed. 


BliAND,  P. 
enr. 


J.,  and  REYBURN,  J„  con- 


LADD  et  al.  t.  WILLIAMS  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  17. 

1903.) 

APPBAI/-DIBMI83AL-INSnFFICIBNT 
ABSTRACT. 

1.  Rev.  St.  1899,  S  863,  provides  that  on  appeal 
each  party  sholl  furnish  the  court  with  a  state- 
ment of  the  case,  aud  the  points  to  be  insisted  on 
in  argument.  Rule  15  of  the  Court  of  Appeals 
(67  S.  W.  iz)  provides  that  the  appellant  shall 
file  a  brief  containing  a  clear  and  concise  state- 
ment of  the  pleadings,  and  facts  shown  by  the 
record.  Held,  when  the  abstract  of  the  record 
contains  no  pleadings,  nor  digest  of  any,  nor  any 
statement  of  the  case,  nor  any  showmg  that  a 
bill  of  exceptions  has  been  filed,  the  appeal  will 
b«  dismlssea. 

Appeal  from  circuit  court,  Stoddard  cotin- 
ty;  Jas.  L.  Fort,  Judge. 


Action  by  F.  M.  Ladd  and  another  against 
El.  J.  Williams  and  another.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Ap- 
peal dismissed. 

Mozley  &  Wammack,  for  appellants.  Wil- 
son Cramer  and  O.  L.  Keaton,  for  respond- 
ents. 

GOODB,  J.  Appellants'  abstract  of  the 
record  in  this  case  contains  no  pleadings,  nor 
digest  of  any,  nor  any  statement  of  the  case, 
nor  any  showing  that  a  bill  of  exceptions 
was  ever  filed— In  fact,  nothing  except  the 
testimony.  The  case  is  therefore  dismissed 
for  failure  to  comply  with  the  statutes  (Rev. 
St.  1899,  §  863)  and  the  rules  of  this  court 
McCullom  V.  Ulen  (St.  L.)  87  Mo.  App.  606. 

BLAND,  P.  J.,  and  REYBURN,  J.,  con- 
cur. 


DE  FOE  V.  WILMAS. 

(Court  of  Appeals  at  St    Louis,  Mo.    Feb.  17, 

1003.) 

SALKS-QUALITY  OP  GOODS— KVIDBNCB- 
SUFFICIENCY. 

1.  Evidence  that,  out  of  600  fruit  trees  sold 
plahitiff,  all  but  12  of  them  died,  though  they 
were  well  planted  and  cared  for,  and  though  sim- 
ilar trees  purchased  at  the  same  time  of  other 
parties  did  reasonably  well,  was  sufficient  to 
support  a  finding  that  they  were  not  of  the 
quality  contracted  for. 

Appeal  from  circuit  court,  St  Louis  county; 
J.  W.  McElhlnney,  Judge. 

Action  by  Ctora  L.  De  Foe  against  Anthony 
Wilmas.  Judgment  for  plaintiff  In  the  cir- 
cuit court  on  appeal  from  a  Justice,  and  de- 
fendant appeals.    Affirmed. 

D.  0.  Taylor,  for  appellant  Stevens  & 
Sbotwell,  for  respondent 

BLAND,  P.  J.  The  suit  was  commenced 
before  a  justice  of  the  peace  on  the  folk>w- 
Ing  complaint,  omitting  caption:  "Plaintiff 
states  that  In  the  month  of  November,  A.  D. 
19(X),  defendant  sold  and  delivered  to  the 
plaintiff  six  hundred  (600)  fruit  trees  for  15 
cents  each;  that  plaintiff  exercised  due  care 
and  diligence  In  planting  and  cultivating  said 
trees,  but  that  unknown  to  plaintiff,  said 
trees  had  been  damaged  previous  to  her  re- 
ceiving them,  and  all  but  thirty  (30)  failed 
to  grow.  Wherefore  the  plaintiff  prays  judg- 
ment for  ($150)  one  hundred  and  fifty  dol- 
lars (the  cost  of  the  aforesaid  trees,  and  her 
expense  in  planting  and  cultivating  the 
same),  and  the  costs  of  this  action."  After 
Judgment  In  the  Justice's  court  the  cause  was 
appealed  to  the  circuit  court  where  the  Is- 
sues were  submitted  to  the  Judge,  sitting  as 
a  Jury,  who,  after  hearing  the  evidence, 
found  the  Issues  for  plaintiff,  and  rendered 
judgment  in  her  favor,  from  which  defend- 
ant, after  taking  the  usual  steps  to  preserve 
bis  exceptions  to  the  ruUngs  of  the  court, 
appealed. 
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For  plaintiff  (the  evidence  tends  to  prove 
that  In  tbe  faU  of  1890  she  purchased  600 
young  apple  trees  of  the  defendant  at  16 
cents  pec  tree,  and  afterwards  paid  the  pur- 
chase price,  leas  $10;  that  all  the  trees,  ex- 
cept 25,  which  were  "heeled  In,"  were  set 
out  within  three  days  after  they  were  de- 
livered, at  a  cost  of  about  5  cents  per  tree; 
that  the  ground  was  wdl  prepared  and  tbe 
trees  properly  planted;  that,  of  the  575  set 
out,  only  30  or  32  budded  In  the  following 
spring,  and  of  these  only  12  lived  through 
tbe  summer;  that  all  of  the  25  that  were 
"heeled  in"  In  the  fall  were  dead  In  the 
following  spring,  and  for  that  reason  were 
not  set  out;  that  she  bought  two  other  lots 
of  apple  trees  from  other  nurseries  the  same 
fall,  and  set  them  out  and  cared  for  them 
In  the  same  manner  as  those  bought  of  the 
defendant;  that  the  greatest  loss  of  these 
other  trees  was  25  per  cent  For  the  de- 
fendant the  evidence  tended  to  show  that  all 
the  trees  were  grown  In  defendant's  nursery; 
that  they  were  healthy  and  thrifty  and  In 
good  <!ondltlon;  that  they  were  taken  from 
the  nursery  only  four  or  five  days  before 
delivered  to  plaintiff;  that  after  being  talten 
out  of  the  nursery  they  were  sprayed  and 
wrapped  In  damp  straw,  and  were  kept  in 
good  condition  until  delivered  to  plaintiff, 
and  were  sound  and  In  excellent  condition 
when  delivered;  that  the  year  1901  was  ex- 
tremely dry  and  hot,  and  many  young  and 
old  orchard  trees,  as  well  as  forest  trees, 
died  from  the  effects  of  the  heat  and  drought. 

At  the  dose  of  all  the  evidence  the  de- 
fendant asked  the  following  declarations  of 
law:  "Now,  at  the  dose  of  all  the  evidence 
In  this  cause,  the  defendant,  Anthony  WU- 
mas,  demurs  to  plaintiff  Oora  L.  De  Foe's 
cause  of  action,  and  the  evidence  thereof, 
as  now  presented,  for  the  reasons  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute any  catlse  of  action  In  the  premises, 
nor  to  support  the  theory  for  relief  predicated 
by  the  evidence.  (2)  There  Is  no  evidence 
sufficient  to  or  tending  to  prove  a  cause  of 
action  in  tbe  premises"— which  the  court  re- 
fused to  give.  No  further  declarations  of 
law  were  asked,  and  none  were  given. 

The  only  question  presented  by  the  record 
for  consideration  Is  whether  there  is  any  sub- 
stantial evidence  In  support  of  the  finding 
and  judgment  of  the  circuit  court.  The  fact 
that  out  of  the  600  trees,  but  12  lived,  in 
the  light  of  the  evidence  that  they  were  well 
planted  and  cared  for,  and  that  other  lots 
of  apple  trees  received  and  planted  about 
the  same  time  by  plaintiff  did  reasonably 
well,  and  that  not  over  25  per  cent  of  them 
died.  Is  very  i>erBuasive  evidence  that  the 
trees  furnished  by  defendant  were  hot  of 
the  quality  plalntiiDF  bought  and  should  have 
received. 

The  Judgment  Is  affirmed. 

RBYBURN  and  GOODE,  JJ„  concur. 


HAT  V.  MOORB. 

(Ooort  of  Appeals  at  St  Louis,  Mo.    Feb.  17, 
1908.) 

BXBOUTORS  AND  ADMINISTRATORS— BONDS- 
CONTRACT  WITH  SURBTY— DIVISION  OF  COM- 
MISSIONS—VAUDITV— STATUTE  OF  FRAUDS— 
PERFORMANCE  WITHIN  YB:AR. 

1.  Where  an  estate  had  been  in  process  of  ad- 
ministration for  nearljr  two  years,  when  the 
administrator  was  required  to  give  a  new  bond, 
and  contracted  with  a  surely  thereon  that  in 
consideration  of  liis  becoming  such,  the  adminis- 
trator would  pay  him,  as  soon  as  received,  one- 
half  ot  all  commisaioiis  due  such  administrator, 
SQCh  contract  was  not  within  the  state  of  frauds, 
as  not  performable  within  a  year. 

2.  The  contract  was  not  invalid  as  a  trafficking 
in  the  appointment  of  the  administrator. 

Appeal  from  circuit  court  St  Charles  coun- 
ty; B.  M.  Hughes,  Judge. 

Action  by  R.  F.  May  against  J.  D.  Moore. 
Jr.  From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Peers  &  Morsey,  for  appellant  B.  A.  May, 
for  respondent 

OOODB,  J.  In  this  case  the  defendant 
stood  on  a  demurrer  to  plaintiff's  petition, 
and  Judgment  went  accordingly.  The  pe- 
tition states,  in  substance,  that  on  May  28, 
1896,  defendant  James  D.  Moore,  Jr.,  was  ap- 
pointed administrator  of  the  estate  of  James 
I>.  Moore,  deceased,  and  qualified  and  gave 
bond  as  such;  that  while  acting  as  admin- 
istrator, to  wit  December  15,  1897,  the  pro- 
bate court  ordered  defendant  to  give  a  new 
bond;  that  on  February  11,  1808,  an  agree- 
ment was  made  between  plaintiff  and  de- 
fendant by  which  tbe  latter,  In  consideration 
of  the  former's  signing  as  surety  the  new 
bond  which  the  defendant  had  been  required 
to  give,  agreed  to  pay  plaintiff,  as  soon  as 
received,  one-half  of  all  commissions  due  and 
to  become  due  defendant  as  administrator  of 
said  estate;  that  In  pursuance  of  said  agree- 
ment, plaintiff  duly  signed  said  bond  on  said 
last-named  date,  and  performed  all  the  con- 
ditions thereof;  that  thereafter  defendant 
made  several  settlements.  Including  his  final 
settlement,  in  which  he  received  credit  for 
JF321  commlssiona  due  him  as  administrator, 
one-half  of  which  the  plaintiff  Is  entitled  to. 
and  prays  judgment  for.  The  reasons  in- 
voked to  establish  that  the  petition  stated 
no  case  are,  first  that  the  contract  is  void, 
under  the  statute  of  frauds,  because  it  was 
not  to  be  performed  within  one  year;  second, 
that  It  amounts  to  trafficking  In  the  appoint- 
ment of  an  administrator. 

Contracts  which  come  within  the  statute  of 
Irauds  are  those  which  cannot  or  are  not 
Intended  to  be  performed  within  one  year,  pot 
contracts  which  may,  within  the  contempla- 
tion of  the  parties,  be  performed  within  one 
year.  Blest  v.  Ver  Steeg  Shoe  Oo.  (St  L.) 
70  S.  W.  1081;  Harrington  v.  Railroad  (K.  C.) 

f  1.  Sae  Contracts,  vol.  11,  Cent  Dig.  {{  eoi;  OK, 
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60  Mo.  App.  223.  It  Is  manlfeat  from  the 
petition  tbat  the  contract  between  these  par- 
tips  mlglit  have  been  performed  within  a. 
year;  for  when  it  was  made  the  estate  had 
already  been  In  process  of  administration  for 
about  two  years,  and,  under  the  statutes,  an 
administration  need  not  last  more  than  two 
years.  It  Is  readily  perceived  that  there  was 
no  absolute  necessity  for  this  contract  to  run 
more  than  a  year;  hence  It  was  not  within 
the  statute  of  frauds. 

The  contract  was  not  one  for  the  appoint 
ment  of  an  administrator,  and  had  nothing 
to  do  with  defendant's  appointment.  He  had, 
as  stated,  already  been  acting  as  adminis- 
trator when  the  agreement  was  made.  It  is 
tme  enough  that  tlie  law  forbids  trafficking  in 
the  appointment  of  administrators  or  other 
trustees.  Just  as  It  forbids  agreements,  for  a 
consideration,  to  procure  the  election  or  ap- 
pointment of  a  person  to  a  public  office.  Por- 
ter T.  Jones,  52  Mo.  399.  But  instead  of  this 
contract  being  one  to  secure  the  appointment 
of  an  administrator,  it  was  made  to  enable 
an  acting  administrator  to  give  a  good  bond. 
Persons  are  allowed  to  compensate  others 
for  undertaking  the  obligation  of  suretyship, 
and  paying  compensation  has  grown  into  a 
customary  mode  of  making  bonds;  surety 
companies  being  organized  for  the  express 
purpose  of  earning  money  by  signing  tionds 
of  officials  and  administrators,  as  well  as 
Tnrlous  other  bonds.  What  Interest  the  pub 
Uc  has  tbat  this  contract  would  be'  hostile  to, 
■we  know  not.  It  falls  within  the  principle 
and  within  the  scope  of  the  opinion  in  Greer 
V.  Nutt  (St.  L.)  54  Mo.  App.  4.  which  In- 
volved similar  facts. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  RBTBURN,  J.,  concur. 


SOUTHWICK  V.  SOTJTHWICK. 

(Court  of  Appeals  at  St.  Lonis,  Mo.    Feb.  17, 
1903.) 

APPKAlr-PRACTICE— BRIEF— INSTJKFICIBNOT 
—DISMISSAL. 

1.  Under  Rev.  St.  1899,  S  863,  requiring  each 
party  to  a  civil  appeal  to  furnish  a  clear  state- 
ment of  the  case  and  the  points  to  be  Insisted 
on,  and  Court  of  Appeals  Rule  15  (67  S.  W.  ix), 
requiring  the  appellant  to  file  briefs  containing 
a  concise  statement  of  the  pleadings  nnd  farts 
shown  by  the  record,  etc.,  an  appeal  will  be  dis- 
missed where  the  only  reference  to  the  pleadings 
or  facts  is  contained  in  the  parenthetical  sen- 
tence, "See  petition  and  evidence  in  the  case." 

Appeal  from  circuit  court,  Oregon  county; 
William  N.  Evans,  Judge. 

Action  between  S.  G.  Southwick  and  Lizzie 
Soutliwick.  Prom  a  Judgment  for  the  former, 
the  latter  appeals.    Appeal  dismissed. 

Alf.  Harris,  for  appellant  S.  M.  Meeks, 
for  respondent 

BLAND,  P.  J.  Rule  16  of  this  court  (67 
B.  W.  Ix)  requires  the  appellant  In  a  civil 


case  to  file  with  the  clerk  of  the  court,  at 
least  one  day  before  the  cause  is  called  for 
trial,  four  copies  of  a  brief  containhig: 
"First.  A  clear  and  concise  statement  of  the 
pleadings  and  facts  shown  by  the  record. 
Second.  An  enumeration  In  numerical  order 
of  the  points  or  legal  propositions  made  or  re- 
lied on,  accompanied  by  the  citation  of  au- 
thorities supporting  each  proposition,"  etc. 
Section  863,  Rev.  St  1899,  requires  that  on 
appeal  or  writ  of  error  each  party,  on  or 
before  the  day  next  preceding  the  day  on 
which  the  cause  is  docketed  for  hearing,  shall 
make  out  and  furnish  the  court  with  a  clear 
and  concise  statement  of  the  case  and  the 
points  Intended  to  be  Insisted  on  in  argument 
Rule  15  is  the  court's  interpretation  of  this 
statute.  Appellant  has  substantially  complied 
with  the  second  requirement  of  the  statute 
by  stating  the  propositions  relied  on  for  a 
reversal  of  the  Judgment,  but  has  utterly  fail- 
ed to  comply  with  the  first  requirement  of 
the  rule.  The  only  reference  to  the  pleadings 
or  the  facts  made  in  her  brief  is  the  follow- 
ing parenthetical  sentence,  to  wit:  "See  peti- 
tion and  evidence  in  the  case."  The  penalty 
for  failure  of  appellant  to  comply  with  rule 
15  is  that  the  court  shall  dismiss  the  appeal 
or  reset  the  case.  See  rule  19  (67  S.  W.  ix). 
We  have  not  been  asked  to  reset  the  case; 
therefore  we  dismiss  the  appeal. 

REYBURN  and  600DE,  JJ.,  concur. 


CALLISON  et  al.  v.  TRENTON  BUILDING 

ft  LOAN  ASS'N. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Jan.  6, 

1903.) 

BUILOINO    AND    LOAN    ASSOCIATIONS  —  PRB- 
MIUM— BT-LAW— USURY-SKTTLBMBNT. 

1.  Where  a  member  of  a  mutual  building  asso- 
ciation adjusted  a  loan,  including  the  acceptance 
of  credits  for  profits  due  her  as  a  shareholder, 
and  made  a  new  loan,  such  settlement  will  not 
I>e  disturbed  in  an  action  to  determine  the  rights 
of  the  parties  under  the  new  loan. 

On  Rehearing. 

2.  Under  Rev.  St  1889,  c.  42,  art  9,  a  build- 
ing association  wag  permitted  to  charge  a  higher 
rate  of  interest  on  loans  to  its  members  than 
was  permitted  in  ordinary  contract,  only  when 
the  loan  was  made  on  a  premium  determined 
by  open  competition  of  bidders.  Under  the  act 
of  1895  (Rev.  St.  1899,  c.  12,  art  10),  such  asso- 
ciations as  reorganized  pursuant  to  that  act 
were  authorized  to  make  loans  at  a  premium 
named  in  a  by-law,  without  competitive  bids. 
Prior  to  1895  defendant  association  adopted  a 
by-law  fixing  a  rate  of  premium  which  it  there- 
after charged,  and  in  1897  made  a  loan  under 
such  by-law,  and  without  competitive  bids. 
There  was  no  evidence  that  such  by-law  was  re- 
adopted  after  the  act  of  1896  was  in  effect,  or 
that  defendant  reorganized  under  that  art,  but 
it  appeared  tliat  in  1901  it  was  doing  business 
under  the  act  of  1895.  Beld,  that  defendant  is 
entitled  to  only  6  per  cent.  Interest  on  such  loan, 
and  the  borrower  is  entitled  to  credit  on  the 
principal  for  all  payments  made  in  excess  of 
such  rate. 

Appeal  from  circuit  court  Grundy  county; 
Paris  0.  Stepp,  Judge. 
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Action  by  Elizabeth  Calllson  and  others 
against  the  Trenton  Building  A  Loan  Asso- 
ciation. From  a  judgment  for  defendant, 
plaintiffs  appeal.    Beyersed. 

O.  a.  WUllams  and  W.  G.  Oalllson,  for  ap- 
pellants.   Piatt  Hubbell,  for  respondent. 

ELLISON,  J.  This  Is  a  proceeding  in  eq- 
uity, seeking  to  cancel  a  note  and  deed  of 
trust  securing  the  same,  and  to  restrain  a 
sale  under  the  deed  of  trust.  The  ground  re- 
lied upon  by  plalntlfT  Is  that  on  the  22d  day 
of  May,  1900,  she  only  owed  $286  on  the  loan, 
■when  proper  credits.  Including  usurious  pay- 
ments, were  allowed,  and  she  tendered  that 
amount  Defendant  claimed  that  there  was 
due  on  that  date  $341.60,  and  refused  the 
tender.  The  result  In  the  trial  court  was  for 
defendant. 

It  appears  that  In  1894  Mrs.  Endlcott  was 
a  member  of  the  defendant  association,  and 
borrowed  of  It  $400.  At  that  time  the  asso- 
ciation was  governed  by  the  general  statute 
of  1889  relating  to  building  and  loan  associa- 
tions. That  statute  required  competitive  bid- 
ding In  open  meeting  for  premium  for  loans 
In  order  to  protect  them  from  usury.  It  was 
not  had  In  making  this  loan,  and  under  re- 
peated rulings  of  the  appellate  courts  of  the 
state  the  loan  was  usurious,  and  the  illegal 
payments  could,  ordinarily,  have  been  forced 
as  credits  on  the  note.  Brown  v.  Archer,  02 
Mo.  App.  277.  But  Mrs.  Endlcott,  In  Novem- 
ber, 1897,  settled  and  adjusted  that  loan,  and 
made  a  new  loan  (the  one  in  controversy)  for 
$400.  In  this  settlement  she  accepted  all 
proper  credits  in  the  association,  which,  be- 
ing a  mutual  organization.  Included  the  prof- 
its to  which,  as  a  shareholder,  she  was  enti- 
tled. The  case,  so  far  as  concerns  the  first 
loan,  is  therefore  governed  by  those  of  State 
ex  rel.  v.  Stockton,  85  Mo.  App.  477,  and  tbe 
recent  case  of  Cover  v.  B.  &  L.  Ass'n,  93  Mo. 
App.  302.  Mrs.  Endlcott  made  various  pay- 
ments under  the  new  loan  until  in  1899,  when 
she  sold  to  plaintiff  tbe  land  In  controversy, 
and-  plaintiff  succeeded  her  In  membership  In 
the  association.  Plaintiff  then  continued  pay- 
ments until  In  1900,  when  a  difference  of 
$55.00  in  irhat  was  considered  due  arose,  and 
plaintiff  made  tbe  tender  as  above  stated. 
This  proceeding  seems  to  have  originated  as 
though  the  controversy  was  governed  by  the 
statute  of  1889  (chapter  42,  art  9).  Under 
that  statute,  as  above  stated,  and  as  has  been 
many  times  decided,  organizations  like  de- 
fendant could  receive  interest  and  premium 
for  privilege  of  the  loans,  which,  together, 
would  go  beyond  the  rate  of  Interest  permit- 
ted by  law  In  ordinary  contracts.  To  secure 
such  extraordinary  privilege,  it  was  neces- 
sary to  make  the  loan  on  a  premium  deter- 
mined by  open  competition  of  bidders.  But 
In  1805,  two  years  before  the  present  loan 
was  made,  the  legislature  saw  fit  to  make 
very  material  changes  In  the  former  statute, 
and  that  change  has  been  carried  forward 
Into  the  revision  of  1899  (chapter  12,  art.  10). 


(It  was  shown  without  objection  that  defend- 
ant was  acting  under  this  statute.)  It  Is  not 
for  tbe  courts  to  pass  upon  the  policy  of  tbl» 
change,  much  less  to  refuse  to  obey  it  By 
this  lost  statute  loans  can  be  made  at  a  pre- 
mium named  in  a  by-law  without  competitive 
bids;  in  other  words,  on  what  la  termed  a 
"fixed  premium."  In  tbe  Cover  Case,  above 
referred  to,  we  decided  that  though  a  pre- 
mium thus  fixed,  added  to  tbe  regular  Inter- 
est charged,  made  a  rate  greater  than  the 
highest  rate  allowed  by  law  In  ordinary  con- 
tracts. It  was  protected  by  the  statute,  pro- 
vided only  that  it  was  not  "unreasonable  and 
extortionate."  Section  1304.  But  we  are  ask- 
ed to  qualify,  or  rather  to  wholly  change,  our 
construction  of  the  statute  in  the  Cover  Case. 
It  Is  urged  upon  us  with  seeming  earnestness 
that  tbe  statute  did  not  intend  to  authorize 
these  associations  to  receive  sums  which 
would  in  any  case  aggregate  above  the  high- 
est rate  of  Interest  in  ordinary  contracts. 
Such  construction  would  be  in  the  face  of  tbe 
express  words  of  the  statute  (section  1364), 
wherehi  It  is  declared  that  no  premium,  fines, 
or  interest,  or  Interest  on  such  premiums, 
charged  as  provided  in  "this  article,"  shall  be 
considered  usurious;  and  the  same  may  be 
collected  as  any  other  ordinary  debt;  provid- 
ed, that  the  statute  should  not  be  construei} 
as  protecting  an  unreasonable,  extortionate, 
and  oppressive  charge.  The  statute  thus  says, 
in  terms,  that  usury  may  be  charged,  but 
that  It  must  not  be  so  great  usury  as  to  be- 
come extortionate,  unreasonable,  and  uncon- 
scionable. In  tbe  Cover  Case  we  held  that 
a  rate  of  4  per  cent  above  the  rate  permit- 
ted by  law  was  not  extortionate,  considering 
the  statute  and  the  mutual  character  of  tbe 
association.  What  would  be  an  extortionate 
and  unconscionable  rate  of  usury  has  been 
left  open  by  the  statute,  with  power  of  "in- 
vestigation and  correction  by  the  conrts." 
The  effect  of  the  statute  as  to  building  and 
loan  associations  Is  to  except  them  out  of 
tbe  general  statute  as  to  usury.  And  It  is 
not  the  only  Instance  to  be  found.  Thus,  as 
to  chattel  mortgages,  see  section  1934,  and 
as  to  pawnbrokers,  see  section  8858.  Hllgert 
v.  Levin,  72  Mo.  App.  48. 

No  reason  has  been  made  to  appear  wblcb 
would  authorize  us  to  Interfere  with  the 
judgment  and  it  is  consequentiy  affirmed. 
All  concur. 

On  Motion  for  Rehearing. 

.  On  further  consideration  we  remain  satis- 
fied that  i^ialntiff  has  no  right  to  disturb  the 
settlement  and  adjustment  of  the  first  loan. 
But  as  to  the  new  loan— the  one  In  contro- 
versy—we feel  that  we  were  not  justlfled  In 
stating  that  it  was  shown  that  defendant 
was  doing  business  under  tbe  statute  of 
1895.  Defendant's  secretary,  four  years  aft- 
er the  new  loan  was  made,  testified  as  fol- 
lows: "Question;  Your  assoclatiuu  does  busi- 
ness under  what  law— what  statute?  An- 
swer.  Statute  of  1895."     ThU  being  onob- 
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Jected  to,  and  nncontroverted  by  plaintiff, 
might  be  considered  sufDclent  to  sbow  that 
at  the  time  the  witness  was  testifying  the 
association  was  carrying  on  its  business  un- 
der that  law.  Bnt  It  was  not  evidence  of 
bow  it  was  conducting  Its  business  when  the 
loan  was  made.  The  new  loan  was  not  made 
by  competitive  bids,  but  for  an  arbitrary 
premium,  fixed  by  a  by-law  of  the  associa- 
tion. This  by-law  was  adopted  long  prior  to 
the  law  of  1895,  and  was,  therefore,  void 
when  adopted;  and  there  is  nothing  in  the 
record  to  show  that  the  association  ever  re- 
enacted  a  law  of  like  nature  after  the  stat- 
ute of  1895  became  effective.  There  does 
not  seem  to  have  been  any  attempt  to  reor- 
ganize the  association  as  contemplated  by 
the  law  of  1885  (section  1375,  Rev.  St  1890),  , 
either  by  formal  action,  as  specified  in  that  ! 
section,  or,  as  just  stated,  by  enactment  of 
a  by-law  under  authority  of  that  and  other 
sections  of  that  law.  The  result  is  that  tbe 
new  loan  was  not  made  under  the  privileges 
given  by  the  law  of  1895,  and  Is  not  pro- 
tected from  the  vice  of  usury.  Plaintiff  Is 
therefore  entitled  to  an  accounting.  In  which 
she  will  be  credited  for  all  payments  in  ex- 
cess of  6  per  cent,  the  legal  rate  of  Interest 
The  motion  to  set  aside  our  judgment  of 
affirmance  is  sustained,  and  the  judgment  of 
the  trial  court  is  reversed,  and  cause  remand- 
ed, with  directions  to  make  the  accounting 
between  the  parties  as  herein  indicated,  and 
render  the  proper  judgment  thereon,  with 
the  costs  against  the  defendant    All  concur. 


KREIPP  et  al.  v.  ST.  LOUIS  A:  S.  F.  R.  00. 

(Coart  of  Appeals  at  St.  Louis,  Mo.    Feb.  17, 

1903.) 

CONTRACTS— SALE  OF  LAND— FAILURE  OF  TI- 
TLBl— ACTION  FOR  DAMAGES— MEASURE)  OF 
DAMAGES  —  DKCRBE  —  COURT  OF  APPEALS- 
JURISDICTION. 

1.  A  complaint  alleged  that  plaintiff  purchased 
of  defendant  400  acres  of  land,  and  took  pos- 
session after  payment,  bnt  that  defendant,  prior 
to  the  sale,  had  sold  40  acres  of  the  land  to  an- 
other; and  the  prayer  was  that  defendant  be 
diveated  of  title  to  the  remaining  360  acres,  and 
plaintiff  have  damages  to  the  value  of  the  40 
acres.  The  answer  admitted  both  sales,  and  that 
defendant  bad  offered  to  rescind  the  contract 
and  retnrn  the  purchase  money,  or  make  a  deed 
Of  the  360  acres,  and  return  the  purchase  price 
of  the  40.  Held,  that  a  decree  divesting  title 
out  of  defendant  to  360  acres,  and  investing 
plaintiff  with  title  thereto,  was  proper,  having 
been  authorized  by  the  pleadings  and  consented 
to  by  defendant 

2.  A  complaint  alleged  that  plaintiff  had  pur- 
chased land  of  defendant,  and  paid  for  the  same, 
and  that  defendant  had  previously  sold  a  part 
of  tbe  land  to  another.  The  first  count  prayed 
that  plaintiff  be  invested  with  title  to  that  portion 
not  previously  sold,  and  the  second  count  was  for 
damages  for  breach  of  the  contract  as  to  that 
portion  previously  sold.  Tbe  judgment  was  don- 
ble,  there  being,  first,  a  decree  investing  title; 
and,  second,  a  judgment  for  damages  and  inter- 
est The  judgment  recited  that  the  decree  wos 
on  the  first  count,  and  that  the  judgment  was 
on  the  second;  and  showed  tliat  the  decree  on  the 
first  count  was  the  result  of  a  submission  of  is- 


sues on  that  count  to  the  court,  and  that  the 
judgment  on  the  second  count  was  the  result  of 
the  verdict  of  a  jury.  Held,  that  there  was  no 
erroneous  confusion  or  mingling  of  tbe  judg- 
ments. 

3.  In  an  action  by  the  vendee  of  land  for 
damages  for  a  breach  of  contract  to  convey,  the 
measure  of  damages  is  not  the  purchase  price 
paid,  with  legal  interest,  bnt  the  actual  value  of 
the  land  at  the  time  it  should  have  been  con- 
veyed. 

4.  Where,  in  an  action  for  damages  for  breach 
of  a  contract. to  convey  land,  the  court  gives  an 
erroneous  instruction  as  to  the  measure  of  dam- 
ages, but  the  verdict  sbows  that  the  right  result 
was  reached  by  the  jury,  the  error  was  harm- 
less. 

5.  Where,  in  an  action  for  breach  of  contract 
to  convey  certain  land,  for  which  plaintiff  had 
paid,  the  evidence  shows  that  plaintiff  had  used 
water,  from  the  time  of  the  purchase,  from  a 
spring  on  the  land,  for  domestic  purposes,  and 
for  his  stock,  and  that  he  had  had  possession,  un- 
der fence,  and  had  never  been  disturbed,  plaiutiff 
was  not  entitled  to  interest  on  the  sum  paid 
for  the  land. 

O.  A  complaint  alleged  that  plaintiff,  having 
purchased  certain  land  of  defendant,  paid  there- 
for and  took  possession,  and  the  prayer  was  that 
title  be  invested  in  plaintiff.  The  answer  did  not 
deny  the  allegations  of  the'  complaint.  Htid 
that,  there  lieing  no  question  of  title  involved, 
the  Court  of  Appeals  had  jurisdiction  of  an  ap- 
peal from  a  judgment  for  plaintiff. 

Appeal  from  clrcnlt  court,  Fnlaskl  county; 
Leigh  B.  Woodside,  Judge. 

Action  by  Fred  Krepp  and  others  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany. From  a  judgment  for  plaintlffB,  de- 
fendant appeals.    Affirmed. 

Tbe  first  count  of  the  petition  alleges.  In 
substance,  that  on  tbe  12th  day  of  March, 
1901,  tbe  defendant,  a  corporation,  sold  to 
the  plaintiffs  400  acres  of  land  (describing  it) 
situated  in  the  county  of  Pulaski,  Mo.,  at 
$1.50  per  acre,  or  for  $600;  that  plaintiffs 
Immediately  paid  tbe  purchase  price  and  en- 
tered Into  possession  of  the  land;  that  de- 
fendant prior  to  making  the  sale  to  plain- 
tiffs, bad  sold  and  conveyed  the  most  val- 
uable 40  acres  of  the  tract  (describing  It)  to 
one  Nesbit  and  for  that  reason  was  unable 
to  make  a  deed  to  plaintiffs  for  said  40  acres. 
The  prayer  of  this  count  is  that  defendant 
be  divested  and  plaintiffs  Invested  with  tbe 
title  to  the  remaining  300  acres,  which  it  Is 
alleged  defendant  had  tbe  title  to,  and  was 
able  to  convey.  The  second  count  is  for  tbe 
recovery  of  $300,  alleged  to  be  the  value  of 
the  Nesbit  40  acres.  The  answer  admitted 
tbe  sale  of  400  acres  of  land  to  plaintiffs 
at  $1.60  per  acre,  and  the  payment  of  the 
purchase  money;  admitted  that,  prior  to 
making  the  contract  of  sale  with  plaintiffs, 
it  had  sold  40  acres  included  In  tbe  400  to 
Nesbit;  alleged  that  this  was  done  through 
the  neglect  of  the  persons  In  charge  of  Its 
land  department  to  note  on  tbe  laudbooks  of 
defendant  the  sale  to  Nesbit,  as  should  have 
been  done;  that  as  soon  as  the  mistake  was 
discovered,  it  Immediately  notified  plaintiffs 
thereof,  and  offered  to  rescind  the  contract 
and  return  the  purchase  money,  with  Inter- 
est, or  to  make  plaintiffs  a  deed  to  tbe  SCO 
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acres  to  which  It  had  title,  and  to  return  the 
purchase  price  ($60)  of  the  Nesblt  40  acres, 
with  legal  Interest,  but  that  plaintiffs  refused 
both  offers;  alleged  that  the  whole  tract,  In- 
duding  the  Nesblt  40,  was  sold  to  plaintiffs 
at  $1.50  per  acre;  and  consented  that  a  decree 
might  go,  divesting  it  of  title  to  the  360 
acres,  and  Investing  the  title  thereto  In  plain- 
tiffs; and  tendered  In  court  $60,  the  alleged 
purchase  price  of  the  Nesbit  40  acres,  and 
Interest  thereon.  The  reply  was  a  general 
denial.  The  issues  on  the  first  count  of  the 
petition  were,  by  agreement  of  parties,  sub-, 
mitted  to  the  court  A  Jury  was  called  to 
try  the  issues  on  the  second  count,  and  all  the 
evidence  on  both  counts  was  talcen  and  beard 
on  the  trial  of  the  issues  to  the  Jury  on  the 
second  count  The  evidence  for  plaintiffs 
tended  to  prove  that  the  400  acres  purchased 
by  plaintiffs  from  defendant  were  worth 
from  $500  to  $550,  and  that  the  Nesbit  40 
acres  were  worth  from  $175  to  $200.  The 
evidence  for  defendant  tended  to  prove  that 
at  the  time  the  400  acres  were  sold  to  plain- 
tiffs. It  was  believed  by  the  agent  who  made 
the  sale  that  defendant  had  title  to  the  whole 
of  the  400  acres,  and  that  the  sale  was  made 
in  good  faith;  that  In  fact  at  the  time  the 
sale  was  made,  40  acres  of  the  tract  had 
prior  thereto  been  sold  to  one  Nesbit;  and 
that  through  an  oversight  of  the  persons  In 
charge  of  defendant's  land  department  the 
sale  to  Nesbit  had  not  been  recorded.  De- 
fendant offered  the  following  instructions: 
"The  court  declares  the  law  to  be,  and  m 
instructs  you,  that  if  you  believe  from  the 
evidence  the  defendant  on  December  10, 
1900,  sold  and  agreed  to  convey  the  south- 
east quarter,  southeast  quarter,  section  10, 
township  37,  range  12,  to  A.  M.  Nesbit  and 
by  mistake  afterwards.  In  good  faith,  agreed 
to  sell  and  convey  the  400  acres  described  In 
the  petition,'  and  which  includes  the  afore- 
said forty  acres,  to  these  plaintiffs,  and,  up- 
on discovering  such  mistake,  notified  the 
plaintiffs  of  such  mistake,  and  offered  to  re- 
scind the  contract,  then  and  in  that  event 
the  plaintiffs,  by  Insisting  on  a  conveyance 
of  the  360  acres,  elected  to  accept  the  land 
at  the  contract  price,  with  an  abatement  or 
reduction  of  the  contract  price  of  the  said 
forty  acres;  and,  if  you  believe  from  the  evi- 
dence that  sixty  dollars  was  the  contract 
price  of  said  forty  acres,  then  the  plaintiffs 
are  only  entitled  to  recover  said  contract 
price,  with  Interest  from  March  12,  1901,  to 
this  date,  at  six  per  cent  per  annum."  "The 
court  instructs  the  Jury  that  under  the  plead- 
ings in  this  case,  and  the  evidence,  the  pinr- 
chase  price  of  the  southeast  quarter  of  the 
southeast  quarter,  section  10,  township  37, 
range  12,. Is  sixty  dollars,  and  the  plaintiffs' 
measure  of  damages  is  sixty  dollars,  with 
interest  at  the  rate  of  six  per  cent  from 
March  12,  1901,  up  to  this  time;  and  yonr 
verdict  will  be  for  plaintiffs,  will  be  for  that 
amount,  and  no  more"— which  the  court  re- 
fused.   The  court  instructed  the  Jury  as  fol- 


lows: "(1)  The  court  instracti  the  Jury  that 
it  is  admitted  and  shown  that  the  defend- 
ant contracted  to  the  plaintiflB  400  acres  of 
land  for  the  sum  of  $600,  and  that  the  title 
to  the  southeast  quarter  of  southeast  quarter 
of  section  10,  township  87,  range  12,  which 
was  inclnded  in  said  contract  was  not  at 
said  time  In  defendant  You  will  find  the 
issues  for  the  plaintiffs,  and  assess  their 
damages  at  what  you  find  from  the  evidence 
to  be  the  proportionate  value  of  said  south- 
east quarter  of  southeast  quarter  of  said  sec- 
tion 10,  upon  the  basis  of  a  value  of  $600 
for  the  whole  tract  with  interest  on  said 
sum  at  the  rate  of  six  per  cent  per  annum 
from  March  12,  1901,  to  the  present  time. 
(2)  The  court  however,  further  instructs  that 
if  you  find  from  the  evidence  that  the  value 
of  the  whole  tract  sold  was  at  the  time  of 
such  sale  less  than  the  contract  price,  to  wit 
$600,  then  in  such  case  you  will  find  for  the 
plaintiffs  the  proportionate  value  of  said 
southeast  quarter  of  southeast  quarter  of  said 
section  10,  upon  the  basis  of  the  value  you 
find  from  the  evidence  to  be  the  value  of  the 
whole  tract  at  the  time  of  the  sale,  which 
shall  in  no  case  exceed  the  actual  value  of 
said  southeast  quarter  of  southeast  quarter 
of  said  section  10  at  the  time  of  the  contract 
with  interest  thereon  at  six  per  cent  from 
March  12,  1901,  to  this  date."  The  Jury  re- 
turned the  following  verdict:  "We,  the  Jury, 
find  the  issues  for  the  plaintiff,  and  assess 
his  damages  at  $175,  and  Interest  at  the  rate 
of  six  per  cent  from  March  12,  1901."  The 
court  entered  a  decree  divesting  defendant 
of  its  title  to  360  acres  of  the  land  sold  by 
It  to  plaintiffs,  and  Investing  plaintiffs  with 
the  title  thereto,  and  rendered  a  money  Judg- 
ment In  plaintiffs'  favor  on  the  second  count 
for  $175  as  damages,  and  $10.25  as  interest 
thereon  from  the  12th  day  of  March,  1901, 
to  the  5th  day  of  March,  1902— the  day  of  the 
trial.  The  decree  of  divestiture  and  the  mon- 
ey Judgment  were  entered  as  one  Judgment 
Defendant  filed  timely  motions  for  new  trial 
and  in  arrest,  which  were  by  the  court  over- 
ruled, and  defendant  duly  appealed. 

Parker  &  Woodruff,  for  appellant  John- 
son &  Reed,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  The  decree  divesting  title  out  of  defend- 
ant to  360  acres  of  the  land,  and  investing 
plaintiffs  with  the  title  thereto,  was  not  only 
authorized  by  tlie  pleadings,  but  was  con- 
sented to  by  the  defendant  and  furnishes  no 
ground  for  complaint;  nor  do  we  see  any 
valid  ground  for  the  complaint  of  defendant 
that  the  two  Judgments  are  rendered  In  one 
and  the  same  decree  and  entry  of  record. 
It  is  true  that  the  Judgment  Is  double.  It  is, 
first,  a  decree  divesting  and  investing  title  to 
real  estate;  and,  second,  a  Judgment  for 
damages  and  interest.  But  they  are  sep- 
arately stated  and  clearly  distinguished.  The 
Judgment  recites  that  the  decree  iM  on  the 
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first  coant,  and  recites  that  the  money  Judg- 
ment la  on  the  second  count,  of  the  petition; 
and  It  shows  that  the  decree  on  the  first  count 
was  the  result  of  a  BUbinlsslon  of  the  issues 
on  that  count  to  the  court,  and  that  the  Judg- 
ment on  the  second  count  was  the  result  of 
the  verdict  of  the  Jury  on  a  trial  of  the  sec- 
ond count  There  Is  no  more  confusion  or 
Intermingling  of  the  two  Judgments  than  if 
each  had  been  separately  set  forth  in  full 
on  the  record  by  separate  and  distinct  en- 
tries. 

2.  The  chief  contention  of  the  parties  is  in 
respect  to  the  measure  of  damages  on  the  sec- 
ond count  of  the  petition.  Defendant  con- 
tends that  the  purchase  price  of  the  Nesblt 
40  acres,  to  wit,  $1.40  per  acre,  with  legal 
interest,  is  the  correct  measure  of  damages. 
On  the  other  band,  plaintiffs  claim  that  they 
are  entitled  to  the  benefit  of  their  bargain, 
and  to  recover  the  actual  value  of  the  land 
at  the  time  it  should  have  been  conveyed.  In 
actions  for  breach  of  warranty  of  title,  the 
measiire  of  damages  is  the  purchase  price, 
with  interest.  Lambert  v.  Estes,  99  Mo.  604, 
13  a.  W.  284;  Hutchlns  v.  Roundtree,  77  Mo. 
&00;  Hazelett  v.  Woodruff,  150  Mo.  634,  51 
S.  W.  1048.  The  same  rule  does  not  apply 
where  the  action  is  for  a  breach  of  contract 
to  convey  land,  but  the  rule  adjusts  itself 
to  the  varying  conditions  of  each  case,  to 
afford  compensation  to  the  wronged  vendee. 
In  Kirkpatrlck  v.  Downing,  58  Mo.  32,  17 
Am.  Bep.  678,  Wagner,  J.,  reviewed  the  con- 
flicting authorities  as  to  the  measure  of  dam- 
ages in  such  cases,  and  approved  the  follow- 
ing rules,  as  sustained  by  the  best  considered 
cases:  First,  that  when  the  vendor  is  able 
to  comply  with  the  contract,  but  for  any  rea- 
son refuses  to  do  so,  the  vendee  should  re- 
cover not  only  the  deposit,  or  the  purchase 
price  paid,  and  expense  of  investigating  title, 
but  damages  for  loss  of  his  bargain,  and 
that  the  measure  of  damages  was  the  profits 
which  it  was  shown  he  could  have  made  on 
a  resale;  second,  that  where  a  party  con- 
tracts to  sell,  and  he  has  no  title,  the  vendee 
is  entitled  to  recover  his  expense,  and,  be- 
yond this,  damages  for  the  loss  of  his  bar- 
gain; third,  when  the  vendee  has  not  ac- 
tually tendered  performance  or  made  an 
available  tender,  but,  in  consequence  of  the 
acts  of  the  vendor,  or  otherwise,  Is  still  en- 
titled to  maintain  a  suit  for  breach  of  the 
contract  on  the  part  of  the  vendor  in  not 
conveying,  the  measure  of  damages  would 
be  the'  difference  between  the  contract  price 
and  the  value  of  the  land  at  the  time  of  the 
breach;  fourth,  where  there  is  no  evidence 
given  showing  any  change  In  the  situation, 
the  consideration  paid  and  interest  will  be 
taken  as  the  correct  value  of  the  land,  but 
where  there  is  evidence  given,  showing  a 
change  in  the  value  of  the  land,  the  value  at 
the  time  the  breach  occurred,  and  when  the 
conveyance  ought  to  have  been  made,  shall 
furnish  the  standard  of  damages.  In  Hart- 
Kll  V.  Cmmb,  90  Mo.  629,  3  S.  W.  59,  fol- 
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lowing  the  Kirkpatrlck  Case,  and  the  case  of 
Hopkins  V.  Lee,  6  Wheat.  109,  5  L.  Ed.  218, 
it  was  held  that  it  makes  no  difference,  in 
principle,  whether  the  contract  be  for  real  or 
personal  property.  In  both  cases  the  vendee 
is  entitled  to  have  the  thing  agreed  for  at  the 
contract  price,  and  to  sell  it  himself  at  its 
increased  value.  If  it  be  withheld,  the  owner 
ought  to  make  good  to  him  the  difference. 
The  court  further  held  that  the  good  or  bad 
faith  of  the  vendor  should  be  excluded  from 
consideration  In  estimating  the  damages;  re- 
fusing to  follow  Flureau  v.  ThornhlU,  2  W. 
Black.  1078,  and  other  cases  following  the 
doctrine  of  that  case.  In  Matheny  v.  Stewi 
art,  108  Mo.  73,  17  S.  W.  1014,  the  Cases  of 
Hartzell  and  Kirkpatrlck  were  followed  and 
approved.  In  McGhee  et  al.  v.  Bell  et  aL, 
70  S.  W.  493,  the  Missouri  Supreme  Court,  in 
banc,  held  that  where  a  grantor  fraudulently 
represented  to  the  vendee  that  the  tract  of 
land  sold  contained  80  acres,  whereas  it  con- 
tained but  61  acres,  the  grantee  might  retain 
the  land  purchased  and  recover  for  the  dis- 
crepancy, and  that  It  was  not  error  to  esti- 
mate the  measure  of  his  recovery  at  the 
amount  per  acre  for  which  the  whole  tract 
sold;  that,  in  the  absence  of  proof  to  the 
contrary,  the  measure  of  recovery  was  such 
a  portion  of  the  entire  price  as  the  amounc 
lost  is  to  the  entire  tract  Whatever  may 
be  the  rule  elsewhere,  we  think  the  cases 
above  cited  from  this  state  establish  the 
same  rule  here  for  the  measure  of  damages 
for  the  breach  of  a  contract  to  convey  land, 
where  the  vendor  had  no  title,  as  is  applied 
for  the  measure  of  damages  for  a  breach  of 
contract  to  convey  i)erBonal  property,  and 
that  the  plaintiffs  were  entitled  to  the  benefit 
of  their  bargain;  that  Is,  that  If  the  Nesblt 
40  acres,  which  plaintiffs  bought  at  $1.50  per 
acre,  and  paid  for,  was  actually  worth  $175, 
then  they  were  entitled  to  recover  Its  actual 
value  at  the  time  It  should  have  been  con- 
veyed, irrespective  of  the  good  or  bad  faith 
of  the  defendant  in  making  the  sale.  Neither 
of  the  Instructions  given  or  refused  an- 
nounced the  correct  rule  for  the  measure  of 
plaintiffs'  damages,  but  the  verdict  is  sup- 
ported by  the  uncontradicted  evidence  of  a 
number  of  witnesses,  who  were  not  Impeach- 
ed. They  testified  that  they  resided  either 
adjoining  or  near  the  400-acre  tract  and  all 
testified  that  the  Nesblt  40  was  the  most  valu- 
able of  the  ten  40*s  In  the  entire  tract.  Tbe 
least  estimate  of  Its  value  by  any  of  them 
was  $175,  80  that,  notwithstanding  error  In 
the  Instructions  as  to  the  measure  of  dam- 
ages, the  verdict  Is  manifestly  for  the  right 
porty,  and  for  the  correct  amount 

3.  In  respect  to  the  interest  the  evidence 
shows  that  plaintiffs  had  built  their  dwelling 
near  the  Nesblt  40;  that  they  had  used  wa- 
ter all  the  time  from  a  spring  on  that  40 
for  domestic  purposes,  and  also  for  their 
stock;  that  they  had  all  or  a  portion  of  the 
40  under  fence,  and  had  never  been  disturbed 
In  their  possession.    Plaintiffs  were  not  en- 


Digitized  by 


Google 


72  SOUTHWESTERN  REPORTER. 


(Mo. 


titled  to  both  the  use  of  the  land  and  to 
Interest  (Hutchlns  v.  Roundtree,  supra)  and 
the  $10.25  allowed  as  interest  should  be  re- 
mitted. In  this  view  of  the  case,  it  Is  un- 
necessary  to  decide  whether  or  not  this  clause 
In  the  verdict,  to  wit,  "and  interest  at  the 
rate  of  six  per  cent  from  March  12,  1901," 
authorized  the  court  to  calculate  interest  on 
the  damages  awarded,  $17S,  and  render  Judg- 
ment for  both  damages  and  Interest. 

4.  It  is  insisted  that,  as  the  judgment  di- 
vested title  to  real  estate,  this  court  has  no 
jurisdiction  of  the  cause  of  action.  It  is  only 
where  the  title  is  in  dispute  and  in  issue 
that  this  court  Is  denied  Jurisdiction  in  suits 
concerning  real  estate.  There  is  no  contro- 
versy here  about  the  title  to  the  land— no  dis- 
pute as  to  any  of  the  material  facts  of  the 
transaction— and  the  defendant  In  its  answer 
consented  that  the  circuit  court  might  ren- 
der the  very  Judgment  it  did  render,  divest- 
ing it  of  title  to  360  acres  of  the  land.  An 
issue  of  fact  la  made  by  an  affirmative  al- 
legation of  its  existence  by  one  party,  and 
the  denial  of  that  allegation  by  the  opposite 
party.  No  such  allegation  or  denial  concern- 
ing title  to  any  of  the  real  estate  involved 
In  the  litigation  is  found  either  in  the  pe- 
tition or  answer.  We  therefore  conclude  that 
this  court  has  Jurisdiction  of  the  appeal. 

l?he  Judgment  on  the  first  count  is  affirmed. 
As  the  plaintiffs  were  not  entitled  to  the  re- 
covery of  Interest  on  the  second  count,  the 
Judgment  will  be  reversed  and  remanded  on 
that  count  unless  within  10  days  from  the 
date  of  the  filing  of  this  opinion  the  plaln- 
tifTs  remit  S10.25  from  that  Judgment  If 
the  remittitur  is  entered  within  10  days,  the 
Judgment  on  the  second  count  will  also  stand 
as  affirmed. 

REYBUBN  and  GOODS,  JJ.,  concur. 


STATE  V.  JACOBS  et  aL 

(Court  of  Appeals  at  St  Louis,  Mo.     Feb.  17, 

1903.) 

ASSAULT  AND  BATTERY— INFORMATION— AFFI- 
DAVIT—INDORSING  NAMB  OF  FROS- 
BCUTINO  WITNESS. 

1.  Under  Rev.  St  1808,  §  :M77,  providing  that 
Informations  may  be  filed  by  the  prosecuting  at- 
torney, as  informant,  verified  by  his  oath,  or  that 
of  one  competent  to  testify  in  the  case,  or  be  sup- 
ported by  the  affidavit  of  such  person,  and  that 
the  verification  .by  the  prosecuting  attorney  may 
be  on  information  and  belief,  verification  on  in- 
formation and  belief  by  the  prosecuting  attor- 
ney makes  the  alBdayit  onnecessary. 

2.  Under  Rev.  St.  1899,  {  2477,  reqnh-ing  the 
names  of  witnesses  for  the  prosecution  to  be  in- 
dorsed on  the  information  as  in  case  of  indict- 
ment; section  2515,  requiring  the  name  of  a 
prosecutor  to  be  indorsed  on  an  indictment  for 
any  trespass  against  the  person,  unless  it  is  pre- 
ferred on  the  information  and  testimony  of  a 
grand  Juror,  or  of  some  public  officer  in  the  nec- 
essary discharge  of  his  duty;  and  section  2483, 
providing  that,  where  an  indictment  is  required 
to  be  indorsed  by  a  prosecutor,  the  person  malt- 
ing the  affidavit  on  which  the  information  is 
based,  or  who  verifies  the  information,  shall  be 


deemed  the  prosecutor— the  name  of  the  prosecut- 
ing witness  must  be  indorsed  on  an  informatioi^ 
for  assault  and  battery,  where  it  is  sworn  to  by 
the  prosecuting  attorney  on  information  and 
belief  only. 

Appeal  from  circuit  court.  Dent  county; 
Leigh  B.  Woodslde,  Judge. 

An  information  against  EYed  Jacobs  and 
others  for  assault  and  battery  was  quashed, 
and  the  state  appeals.    Affirmed. 

The  appeal  is  by  the  state  from  the  Judg- 
ment of  the  circuit  court  in  sustaining  a 
motion  to  quash  the  information,  and  dis- 
charging the  defendant  No  abstract  or 
briefs  have  be^i  filed  in  this  court  b7  either 
party. 

The  Information  la  as  follows: 

"State  of  Missouri  against  Fred  Jacobs, 
Wol  Halbert  Robert  Cook,  Defendants.  Now 
comes  A.  E.  McOlashan,  prosecuting  attor- 
ney within  and  for  Dent  county,  in  the  state 
of  Missouri,  and  informs  the  court  that  Fred 
Jacobs,  Wol  Halbert  and  Robert  Cook  on 
the  20th  day  of  March,  1801,  at  and  in  Dent 
county,  Missouri,  then  and  there  being,  did 
then  and  there  make  an  assault  upon  one 
George  Raper,  by  then  and  there,  in  a  rude, 
angry,  and  threatening  manner,  striking  at 
said  Rapw,  and  drawing  chairs  and  clubs 
upon  him,  the  said  Raper.  and  by  throwing 
beex  bottles  at  him,  the  said  Raper,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state:  A.  B^  McOlashan,  Prosecuting 
Attorney. 

"Now  comes  A.  E.  McGlashan,  prosecuting 
attorney,  and  makes  oath  and  says  that  the 
facts  set  forth  in  the  foregoing  information 
are  true,  according  to  his  best  knowledge, 
information,  and  belief.     A.  E.  McOiasIian. 

"Subscribed  and  sworn  to  before  me  this 
3rd  day  of  April,  1901.  a  R.  Weber,  Clerk, 
by  Win  H.  Welch,  Deputy." 

On  the  back  of  the  Information  are  the 
following  indorsements: 

"State  of  Missouri  t.  Wol  Halbert  et  al. 
Assault. 

'Filed  April  8,  1901.  a  R.  Weber,  Clerk, 
by  wm  H.  Welch,  Dept 

"Witnesses:  J.  L.  Chambers,  Chas.  Cates. 
Lee  McGee,  Geo.  Raper." 

The  motion  to  quash  is  as  follows:  "De- 
fendants move  the  court  to  quash  the  infor- 
mation against  them  In  this  cause  because 
no  affidavit  Is  filed  therewith  on  which  to 
base  the  same,  and  the  name  of  the  prosecut- 
ing witness  is  not  indorsed  thereon  by  him- 
self, as  required  by  law." 

A.  E.  McGlashan,  for  the  State.  Wm.  P. 
Elmer,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  Two  questions  are  raised  by  the  motion 
to  quash.  The  first  is  whether  or  not  the 
information  is  properly  verified,  and  the  sec- 
ond is  whether  or  not  it  was  requisite  that 
the  information  should  have  been  Indorsed 
by  the  prosecuting  witness  in  such  a  manner 
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as  to  make  him  responsible  for  the  costs  In 
the  event  the  defendant  should  be  acquitted. 

Section  2477  of  the  Criminal  Code  (Rev. 
St  1899)  reads  as  follows:  "Informationa 
may  be  filed  by  the  prosecuting  attorney  as 
Informant  daring  term  time^  <x  with  the 
clerk  In  vacation,  of  the  court  having  Juris- 
diction of  the  offense  specified  therein.  All 
informations  shall  be  signed  by  the  prose- 
cuting attorney  and  be  verified  by  his  oath 
or  by  the  oath  of  some  perscm  competent  to 
testify  as  a  witness  in  the  case,  or  be  sup- 
ported by  the  affidavit  of  such  person,  which 
shall  be  filed  with  the  Information;  the  veri- 
fication by  the  prosecuting  attorney  may  be 
upon  information  and  belief.  The  names  of 
the  witnesses  for  the  prosecution  must  be 
indaraed  on  the  information,  in  like  manner 
and  snbject  to  the  same  restrictions  as  re- 
quired in  case  of  indictments." 

Section  2479  provides  that,  when  the  afll- 
davlt  Is  made  by  the  prosecuting  attorney,  it 
may  be  In  the  following  form: 

"C  M.,  prosecuting  attorney  (or  B.  F.,  as 
the  case  may  be),  makes  oath  and  says  that 
the  facts  stated  in  the  foregoing  information 
are  true,  according  to  his  best  information 
and  beUef.  O.  M. 

"Snbscribed  and  sworn  to  before  me,  this 

day  of ,  A.  D.  19—. 

"B.  P.  (style  of  ofllce)." 

Section  2477,  supra,  authorizes  the  prose- 
cuting attorney  to  file  an  Information  in  the 
Circuit  court,  either  upon  his  personal  knowl- 
edge of  the  commission  of  an  ofTense,  or 
upon  his  information  and  belief  that  one  has 
been  committed.  State  v.  Feagan  (St  L.) 
70  Mo.  App.  406.  We  think  the  information 
was  properly  verified. 

2.  Section  2516,  Rev.  St  1890,  reads  as  fol- 
lows: "No  Indictment  for  any  trespass 
against  the  person  or  property  of  another, 
not  amounting  to  a  felony,  except  for  petit 
larceny,  and  no  indictment  for  the  disturb- 
ance of  the  peace  of  a  person,  or  for  libel 
or  slander,  shall  be  preferred  unless  the  name 
of  a  prosecutor  is  indorsed  as  such  thereon, 
thus:  'A  B.,  Prosecutor,'  except  where  the 
same  Is  preferred  upon  the  information  and 
testimony  of  one  or  more  grand  jurors,  or  of 
some  public  officer  in  the  necessary  discharge 
of  his  duty.  If  the  defendant  be  acquitted 
or  the  prosecution  fails,  Judgment  shall  be 
entered  against  such  prosecutor  for  the 
coats."  Section  2483,  Rev.  St  1899,  reads 
as  follows:  "When  the  information  is  based 
on  an  affidavit  filed  with  the  clerk  or  de- 
livered to  the  prosecuting  attorney,  as  pro- 
Tided  for  in  section  2478,  the  person  who 
made  rach  affidavit  shall  be  deemed  the  pros- 
ecuting witness,  and  in  all  cases  in  which 
by  law  an  indictment  is  required  to  be  in- 
dorsed by  a  prosecutor,  the  person  who  makes 
the  affidavit  upon  which  the  information  is 
baaed,  or  who  verifies  the  Information,  shall 
be  deemed  the  prosecutor;  and  in  case  the 
prosecution  shall  fall  from  any  cause,  or  the 
defendant  shall  be  acquitted,  such  prosecut- 


ing witness  or  prosecutor  shall  be  liable  for 
the  costs  in  the  case  not  otherwise  adjudged 
by  the  court,  but  the  prosecuting  attorney 
shall  not  be  liable  for  costs  in  any  case." 
The  oCFense  charged  (assault  and  battery) 
comes  within  the  class  mentioned  In  section 
2615,  supra.  State  ex  rel.  Smith  v.  Hodges 
(St  I..)  63  Mo.  App.  632.  It  was  therefore 
essential  that  the  prosecuting  witness  should 
indorse  his  name  on  the  back  of  the  in- 
formation as  prosecutor,  unless  the  affidavit 
of  the  prosecuting  attorney  to  the  Informa- 
tion is  equivalent  to,  and  takes  the  place  of, 
the  evidence  of  one  or  more  of  tne  grand 
Jurors.  Even  if  It  be  conceded  (which  it  Is 
not)  that  had  the  prosecuting  attorney  sworn 
of  his  own  knowledge  that  the  ofTense  had 
been  committed,  he  would  then  have  had 
the  right  to  present  the  information  without 
having  the  name  of  the  prosecutor  Indorsed 
on  the  Information,  he  did  not  so  swear. 
His  affidavit  was  on  Information  and  belief 
only.  This  Is  not  evidence  of  the  commis- 
sion of  an  ofTense.  It  seems  to  us  that,  in 
the  class  of  cases  to  which  this  belongs,  it 
Is  only  where  an  indictment  is  found  on  the 
evidence  of  one  or  more  of  the  grand  Jurors, 
or  where  the  affidavit  of  the  prosecuting  wit- 
ness is  used  and  filed  by  the  prosecuting  at- 
torney as  the  foundation  for  the  information, 
that  the  Indorsement  of  the  name  of  the 
prosecuting  witness  on  the  indictment  or  In- 
formation can,  under  the  statutes  above  quot- 
ed, be  dispensed  with. 
The  Judgment  is  affirmed. 

RBYBUKN  and  OOODE,  JJ.,  concur. 


ENOBPEBR  V.  AHMAN  et  aL 

(Court  of  Appeals  at  St  Lonis,  Mo.     Feb.  17, 

1903.) 

SAXES— DRIVINQ     HORSE— BREACH     OB*     WAR- 
RANTY—INSTRUCTIONS— PROPRIETY. 

1.  In  an  action  for  breach  of  warranty  in  the 
sale  of  a  driving  horse,  in  that  she  was  represent- 
ed to  be  good  for  single  and  double  driving,  an 
Instruction  that  if  defendants  so  falsely  and 
fraudulently  represented,  when  the  horse  was  not 
suitable  for  driving,  as  they  knew,  the  verdict 
should  be  for  plaintifT,  provided  he  tendered  the 
animal  back  on  discovering  the  breach  of  war- 
ranty and  demanded  a  return  of  his  money,  is 
proper. 

2.  An  instruction  that  If  it  was  shown  that  at 
the  time  plaintiff  purchased  the  mare  be  was 
informed  by  defendants,  or  either  of  them,  that 
the  animal  would  break  away  from  a  hitching 
post,  and  plaintiff  accepted  the  mare  after  such 
mformation.  then  the  fact  that  the  mare  would 
not  stand  hitched  constituted  no  breach  of  war- 
ranty, and,  unless  some  other  ground  for  recov- 
ery was  disclosed,  defendants  were  entitled  to 
a  verdict.  Is  proper. 

Appeal  from  circuit  court  Warren  county; 
Blliott  M.  Hughes,  Judge. 

Action  by  G.  H.  Knoepker  against  John 
Ahman  and  another.  Judgment  for  defend- 
ants, and  plaintlCT  appeals.    Affirmed. 

Peers  &  Peers,  for  appellant  J.  B.  Oarber, 
tor  respondents. 
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GOODE,  3.  Plaintiff  purchased  a  mare 
from  the  defendants  for  $80,  making  a  cash 
payment  of  $50,  leaving  the  balance  of  the 
purchase  price  unpaid.  The  cause  of  action 
stated  for  the  plaintiff  is  that  the  defendants 
falsely  and  fraudulently  represented  to  him, 
when  he  bought  the  mare,  that  she  was  good 
for  single  and  double  driving,  and  the  plain- 
tiff, relying  on  that  representation,  purchased 
her;  that  in  fact  the  representation  was 
false,  and  was  known  to  the  defendants  to 
be  false  at  the  time  they  made  it  It  la 
charged  that  the  animal  Is  a  "tearer"— that 
is,  will  not  stand  hitched,  but  tears  loose; 
and  this  seems  to  be  the  principal  objection 
to  her.  There  is  evidence  tending  to  prove 
that  in  harness  she  Is  contrary  about  going, 
and  sometimes  balks.  The  answer  denied 
the  allegations  in  the  statement,  and  prefer- 
red a  counterclaim  for  $30  due  on  the  price. 
There  Is  considerable  evidence  on  both  sides 
of  the  Issues  of  fact,  that  of  the  plaintiff 
tending  to  prove  the  facts  alleged  In  the 
statement,  and  the  defendants'  to  show  they 
informed  plaintiff  the  mare  would  not  stand 
hitched  but  would  break  loose;  also  that  she 
was  not  fit  for  family  work,  but  would  drive 
well  single  or  double.  The  court  instructed 
the  Jury  that  if  they  believed  the  defendant 
John  Ahman,  acting  for  himself,  and  also 
for  his  codefendant,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  horse 
mentioned  was  all  right  for  single  and  double 
driving,  and  plaintiff  was  thereby  Induced  to 
purchase  her,  when  In  truth  she  was  not  suit- 
able for  that  purpose,  as  the  defendants 
knew,  the  verdict  should  be  for  the  plaintiff, 
provided  the  plaintiff  had  tendered  the  animal 
back  as  soon  as  be  discovered  she  was  not 
as  represented,  and  demanded  the  return  of 
his  money.  That  was  a  fair  charge.  Com- 
plaint is  made  of  this  Instruction:  "The  Ju- 
rors are  Instructed  that  if  It  has  been  shown 
by  the  evidence  In  this  cause  that  the  plain- 
tiff, at  the  time  he  purchased  the  mare  from 
the  defendants,  was  Informed  by  the  defend- 
ants, or  either  of  them,  that  the  said  mare 
would  break  away  from  the  bitching  post, 
and  plaintiff  accepted  said  mare  after  being 
so  informed,  then  the  fact,  if  shown  by  the 
evidence,  that  the  mare  would  not  stAnd 
hitched  to,  or  would  break  away  from,  the 
hitching  post,  constitutes  no  breach  of  any 
warranty,  express  or  Implied,  and  is  no  cause 
for  plaintiff's  action,  and,  unless  the  evidence 
shows  some  other  ground  for  complaint  on 
the  part  of  the  plaintiff,  defendants  are  enti- 
tled to  the  verdict."  That  charge  Is  unob- 
jectionable. Certainly,  if  the  defendants  no- 
tified the  plaintiff  In  advance  the  mare  would 
not  stand  hitched,  and  plaintiff  bought  her 
with  full  knowledge  of  the  fact,  he  cannot 
claim  a  breach  of  warranty,  either  express  or 
implied,  on  account  of  her  breaking  loose, 
and  must  recover,  if  at  all,  on  some  other 
ground,  as  the  court  advised  the  jury. 

No  error  occurred  in  the  trial  of  this  case, 
and  the  verdict  of  the  Jury  in  favor  of  the 


defendants,  both  on  the  plaintUTs  cause  of 
action  and  on  their  counterclaim,  is  supp3rt- 
ed  by  testimony.    The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  REYBUKN,  J.,  concur. 


HDBBR  MPO.  CO  t.  HUNTBB.* 

(Court  of  Appeals  at  St.  Louis,  Mo.     Dec.  23, 

1902.) 

CONTRACT  OP  SALE— TERMS— Q17BSTION  FOR 
JURY— LAW  OP  THE  CASE— PRAUD— RECOUP- 
MENT OF  DAMAGES— EXPERT  EVIDENCE. 

1.  Evidence  examined,  and  held  to  support  a 
finding  that  a  written  contract  for  the  purchase 
of  an  engine  did  not  embody  the  entire  agreement 
of  the  parties  as  to  the  kind  of  engine  to  be  sold. 

2.  \V  here  on  a  prior  appeal  the  issue  whether 
or  not  a  written  order  embodied  the  entire  agree- 
ment of  the  parties  as  to  the  kind  of  engine  to 
be  sold  was  referred  back  for  trial,  it  would  have 
been  improper  for  the  court  to  have  given  a  per- 
emptory instruction  liased  on  the  theory  that 
parol  evidence  was  inadmissible  to  show  condi- 
tions not  included  in  the  written  order,  and  the 
isBue  was  properly  submitted  to  the  jury. 

3.  If  the  entire  agreement  for  the  sale  of  an 
engine  contemplated  the  delivery  of  a  new  engine, 
ana,  by  frand  on  the  seller's  part,  an  old  one 
instead,  was  imposed  on  the  buyer,  the  latter 
could  recover  for  the  fraud,  in  diminution  of  the 
seller's  demand  for  the  price,  though  he  had  nut 
given  notice  of  the  defects  within  a  reasonable 
time,  or  returned  the  property. 

4.  On  an  issue  as  to  whether  a  machine  was 
of  a  certain  kind,  or  not,  when  bought,  where 
the  facts  testified  to  by  experts  concerned  the 
condition  of  the  machine  in  particulars  which 
tended  to  show  Its  permanent  construction  at 
that  time,  the  fact  that  their  examination  was 
made  a  long  time  thereafter  did  not  necessarily 
weaken  or  disqualify  their  testimony,  and  it 
was  properly  admitted. 

Appeal  from  circuit  court,  Knox  county; 
Edwin  R.  McKee,  Judge. 

Action  by  the  Huber  Manufacturing  Com- 
pany against  L.  M.  Hunter.  Judgment  for 
defendant,  and  plaintiff  appeala    AfBrmed. 

L.  F.  Cottcy  and  J.  W.  Ennls,  for  appel- 
lant   O.  D.  Jones,  for  respondent 

BARCLAY,  J.  This  is  an  action  to  recover 
the  amount  of  a  promissory  note  for  $823 
executed  to  the  plabitifl  by  defendant  In  part 
payment  of  the  purchase  price  of  a  traction 
engine  sold  by  the  plaintiff  to  defendant  in 
August,  1896,  and  to  foreclose  a  mortgage 
given  to  secure  the  note.  The  defense  Is 
that  there  was  fraud  in  the  sale  on  the  part 
of  plaintiff,  whereby  an  old,  rebuilt  engine 
was  foisted  on  the  defendant  in  lieu  of  a 
new  one,  of  the  pattern  of  1896,  which  de- 
fendant verbally  expressed  the  wish  to  buy, 
and  plaintiff's  agent  agreed  he  should  have 
In  execution  of  the  order  given;  that  the 
fraud  was  not  discovered  by  defendant  until 
some  months  after  the  receipt  of  the  engine; 
and  that  the  latter  was  not  worth  the  amotmt 
which  defendant  had  paid  on  account  of  the 
debt  etc.  To  that  defense  plaintiff  made 
several  replies,  the  substance  of  which  is  that 
the  engine  was  sold  upon  an  express  written 

•Rebearing  denied  March  IL  ISOL 
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warranty,  which  plaintiff  fully  kept;  that 
defendant  had  not  complied  with  the  condi- 
tions of  said  warranty,  by  which  he  was 
bound,  and  that  he  accepted,  used,  and  made 
payments  upon  the  note  In  suit  for  the  en- 
gine long  after  he  had  full  notice  of  the  al- 
leged defects  in  its  quality;  and  that  defend- 
ant waived  any  right  to  complain  thereof  by 
his  conduct  after  the  sale.  The  cause  was 
tried  with  the  aid  of  a  Jury,  and  resulted  in 
a  verdict  for  defendant,  from  which  plaintiff 
appealed  in  the  usual  manner.  Those  fea- 
tures of  the  trial  which  require  notice  will 
be  mentioned  along  with  our  comment  there- 
on. 

1.  The  cause  has  been  in  this  court  by  ap- 
peal on  several  occasions  already.  Huber 
Mfg.  Co.  v.  Hunter,  78  Mo.  App.  82,  aiid  Id., 
87  Mo.  App.  50.  The  general  outlines  of  the 
controversy  are  shown  In  the  opinions  report- 
ed as  aforesaid.  After  the  latter  reversal 
the  cause  came  again  to  trial,  with  two  new 
Issues  presented,  namely,  the  one  which  had 
been  tendered  by  the  new  matter  in  the  re- 
ply, and  which  this  court  held  to  tender  a 
proper  issue  after  the  trial  court  had  stricken 
it  out;  and  the  other,  the  plea  of  waiver 
and  estoppel  founded  on  defendant's  alleged 
acquiescence  after  knowledge  of  the  inferior 
quality  of  the  engine.  After  these  Issues 
were  contributed  to  the  legal  materials  of  the 
litigation,  the  trial  court  endeavored  to  follow 
the  directions  which  accompanied  the  Judg- 
ment of  remand.  They  were  quite  specific, 
and  may  well  be  quoted  here.  The  majority 
of  the  court  said:  "The  only  issues  which 
should  be  submitted  to  the  Jury  on  the  next 
trial  are:  First  Whether  or  not  the  contract 
embodied  the  entire  agreement  of  the  parties 
as  to  the  kind  of  engine  to  be  sold.  If  it 
did,  plaintlfl  is  entitled  to  Judgment.  Sec- 
ond. If  the  contract  was  not  completely  ex- 
pressed In  writing,  did  plalntifT  practice  fraud 
on  defendant  by  palming  off  on  him  a  differ- 
ent engine  from  the  one  intended  to  be  sold 
by  the  terms  of  the  complete  contract?  If 
80,  defendant  is  only  liable  for  the  reasonable 
value  of  the  thing  purchased;  but.  If  be 
had  paid  more  than  that,  he  could  not  recov- 
er such  overpayment,  since  it  was  voluntarily 
made.  The  Judgment  is  reversed,  and  the 
cause  remanded  to  be  tried  in  conformity 
with  this  opinion."  At  the  last  trial  the  note 
and  mortgage  were  admitted,  and  defendant 
took  the  affirmative.  The  gist  of  his  testi- 
mony was  that  he  was  a  dealer  in  general 
merchandise,  engines,  and  threshers  at  the 
town  of  Novelty,  Mo.,  and  having  a  Case  en- 
gine, which  be  wanted  to  trade  for  a  new, 
16  horse  power  one,  he  telegraphed  his  wish 
to  plaintiff,  a  manufacturing  company  at 
Marlon,  Ohia  Plaintiff  then  sent  an  agent 
to  see  defendant.  The  agent  exhibited  to  de- 
fendant a  catalogue  of  plaintiff  for  1896, 
showing  plalntltrs  engines  offered  for  sale. 
Defendant  selected  one  at  the  net  price  of 
9975,  and,  owing  to  a  minor  agreement  for 
exchange  and  option  of  repurchase  of  the 


other  engine,  the  note  was  agreed  to  be  $1.- 
025.  According  to  defendant's  testimony,  the 
engine  pointed  out  by  the  agent  as  the  one 
which  would  be  furnished  was  a  new  one,  of 
the  kind  indicated  in  the  plaintiff's  cata- 
logue of  the  current  year,  18U6,  which  cata- 
logue defendant  produced  at  the  trial.  When 
the  terms  were  settled  verbally,  and  the  en- 
gine deflnitely  Indicated,  defendant  executed 
the  written  order  already  referred  to.  De- 
fendant's evidence  tended  to  support  his  con- 
tention that  the  engine  actually  furnished  by 
plaintiff  was  a  secondhand  one,  so  ingenious- 
ly put  together  and  constructed  as  to  be  dis- 
tinguisbable  as  such  only  by  exi>ert8.  In  con- 
sequence of  which  defendant  did  not  discover 
its  real  character  until  long  after  he  had  re- 
ceived the  machine  and  bad  had  It  in  use. 
Defendant  made  payments  on  account  of  his 
note— f40  on  the  day  of  its  date,  August  8, 
1896;  $200  on  December  29,  1896;  91'10.25 
on  February  24,  189T;  and  |7o  on  April  16. 
1897.  Defendant  admitted  having  {;Iven  the 
written  memorandum,  referred  to  as  a  con- 
tract in  the  opinion  of  the  court  reported  In 
87  Mo.  App.  60.  It  was  In  the  form  of  an  or- 
der by  defendant  to  plaintiff  for  "one  16 
horse  power  Huber  traction  engine,"  in  con- 
sideration of  which  defendant  proposed  to 
deliver  an  older  (Case)  engine,  and  to  execute 
the  note  and  mortgage  on  which  this  action 
is  based.  The  written  order  further  recited 
that  "the  machinery  furnished  under  the 
above  order  shall  be  made  of  good  material, 
well  constructed,  and,  with  proper  use  and 
management,  capable  of  doing  well  the  work 
for  which  the  machines,  respectively,  are 
made  and  sold.  If  inside  of  six  days  from 
the  day  of  Its  first  use  it  shall  fail  In  any  re- 
spect to  fill  this  warranty,  written  notice 
shall  be  given  Immediately  by  the  purchaser 
to  the  Huber  Mfg.  Co.,  at  Its  home  office, 
Marlon,  O.,  by  registered  letter,  and  written 
notice  also  to  the  local  agent  through  whom 
the  same  was  received,  stating  particularly 
what  parts  and  wherein  It  fails  to  fill  the 
warranty,  and  a  reasonable  time  allowed  the 
company  to  get  to  the  machine  with  skilled 
workmen  and  remedy  the  defects,  if  any  there 
may  be,  if  It  be  of  such  a  nature  that  a  rem- 
edy cannot  be  suggested  by  letter,  the  pur- 
chaser to  render  all  necessary  and  friendly 
assistance  and  co-operation  in  making  the 
machinery  a  practical  success  and  providing 
opportunity  for  a  fair  test  or  trial  of  machine 
by  company's  experts."  Further  along  In 
the  order  it  Is  written  that  all  the  agreement!! 
appertaining  to  the  order  are  included  there- 
in; that  no  verbal  promises  or  agreements  lu 
addition  are  valid;  that  no  agent  has  auttioi- 
ity  to  make  any  different  warranty,  or  to 
modify  any  of  the  written  terms,  or  to  waive 
any  of  the  expressed  conditions,  etc.  The 
plaintiff  accepted  the  order  by  sending  the 
engine  which  constitutes  the  bone  of  conten- 
tion now.  The  plaintiff's  testimony  tended 
to  show  that  the  written  order  was  the  com- 
plete agreement  of  the  parties,  and  that  de- 
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fendant  bad  given  no  notice  of  complaint 
for  some  months  after  full  knowledge  of  the 
alleged  Imperfections  of  the  engine.  It  Is  not 
necessary  to  give  a  full  outline  of  the  evi- 
dence. It  will  suffice  to  say  that  there  was 
testimony  to  support  the  contentions  of  each 
of  the  parties.  The  learned  trial  judge  refus- 
ed to  give  a  peremptory  Instruction  for  the 
plaintiff  which  was  founded  on  the  theory 
that  the  defendant  was  precluded  by  his 
written  memorandum  of  August  1,  1896,  from 
showing  by  oral  testimony  that  some  of  the 
essential  terms  of  sale  were  not  included 
therein,  namely,  the  representation,  in  the 
nature  of  a  warranty,  that  the  engine  was  to 
be  new.  But  that  ruling  was  obviously  bas- 
ed on  the  directions  for  trial  accompanying 
the  order  of  remand  In  87  Mo.  App.  62.  Un- 
der the  most  recent  adjudications  in  the  Su- 
preme Court  on  the  subject,  those  directions 
constitute  the  law  of  the  particular  case  In 
the  event  of  a  new  trial.  It  has  been  held  to 
be  manifestly  Improper  for  the  trial  court  to 
depart  from  the  directions  of  the  appellate 
court  where  the  facts  disclosed  at  the  last 
trial  do  not  substantially  change  the  case 
which  was  under  review  when  the  directions 
were  given.  Bealey  v.  Smith,  158  Ma  516, 
59  S.  W.  984,  81  Am.  St  Rep.  317;  Brummell 
V.  Harris,  162  Mo.  397,  63  S.  W.  497.  The 
written  order  of  defendant  was  before  this 
court  on  the  appeal  reported  in  87  Mo.  App. 
50.  The  issue  whether  or  not  it  "embodied 
the  entire  agreement  of  the  parties  as  to  the 
kind  of  engine  to  be  sold"  was  referred  back 
for  trial,  as  stated  in  the  report  of  that  ap- 
peal. That  issue,  as  to  the  real  agreement 
of  sale  between  these  parties,  was  a  proper 
one  to  be  submitted  for  a  finding,  It  was 
submitted,  and  the  finding  was  for  defend- 
ant. There  was  testimony  to  support  that 
i-csult,  by  a  proper  application  of  the  prin- 
ciples announced  by  this  court  In  the  last 
previous  appeal  in  the  cause. 

2.  In  submitting  the  aforesaid  issue  to  the 
jury,  the  learned  trial  judge  gave  the  follow- 
ing instruction  at  the  instance  of  the  plain- 
tiff: "(3)  The  court  Instructs  the  jury  that 
If  they  shall  believe  from  the  evidence  that 
the  written  contract  read  In  evidence,  for 
the  purchase  of  said  engine,  embodied  the 
entire  agreement  between  the  plaintiff's 
agent  and  the  defendant  Hunter  as  to  the 
kind  of  engine  to  be  sold,  then  your  verdict 
must  be  for  plaintiff."  On  the  issue  of  fraud 
raised  upon  the  answer  of  defendant,  the 
learned  drcuit  judge  gave  the  following  In- 
structions for  plaintiff:  "(4)  The  court  in- 
structs the  jury  that  the  defendant.  Hunter, 
alleges  In  his  answer  that  he  was  misled  and 
deceived  by  false  and  fraudulent  representa- 
tions made  by  the  agent  of  plaintiff  In  the 
sale  and  delivery  of  the  engine  In  question. 
Unless  the  defendant  shall  show  by  a  pre- 
ponderance of  the  evidence,  and  to  the  rea- 
sonable satisfaction  of  the  jury,  that  the 
agent  of  plaintiff  In  making  said  sale  and 
delivery,  and  for  the  purpose  of  inducing 


the  defendant,  Hunter,  to  purchase  or  receive 
said  engine,  did  make  the  false  and  fraudu- 
lent representations  set  forth  In  defendant's 
answer,  your  verdict  should  be  for  the  plain- 
tiff. (5)  The  court  Instructs  the  jury  that  if 
they  shall  believe  from  all  the  evidence  In 
the  case  that  the  transactionB  between  the 
plaintiff's  agent,  Elliott,  and  the  defendant 
Hunter,  in  regard  to  the  sale  and  delivery 
of  the  engine  in  question,  were  as  consistent 
with  honesty  and  fair  dealing  as  with  dis- 
honesty or  fraud,  then  they  shall  find  the 
same  to  be  honest,  and  return  a  verdict  for 
plaintiff."  The  instruction  given  by  the 
court  at  the  Instance  of  defendant  was  as 
follows:  "(1)  The  court  Instructs  you,  on 
behalf  of  defendant,  that  if  you  find  from  the 
greater  weight  of  the  evidence  that  the  writ- 
ten order  for  the  engine,  in  evidence,  does 
not  embody  the  entire  agreement  of  the  par- 
ties as  to  the  kind  of  engine  sold  and  to  be 
delivered  to  defendant  and  that  by  the  com- 
plete contract  of  the  parties  the  defendant 
was  to  have  a  new  and  up  to  date  engine, 
and  that  the  plaintiff,  by  its  agent  commit- 
ted fraud  upon  defendant  by  palming  off  on 
him  a  different  engine  from  the  one  agreed 
to  be  delivered  to  him  by  the  complete  con- 
tract of  the  parties,  and  that  defendant  has 
paid  plaintiff  all  that  it  Is  reasonably  worth, 
then  your  verdict  should  be  for  the  defend- 
ant" The  learned  trial  judge  refused  the 
following  Instructions  asked  by  plaintiff:  "(8) 
If  the  Jury  believe  from  the  evidence  tbat 
the  engine  In  question  was  the  consideration 
of  the  note,  and  was  worth  anything,  and 
that  the  defendant  has  failed  to  give  notice 
of  Its  alleged  defects  in  a  reasonable  time  to 
the  plaintiff,  or  to  return  the  same,  then  he 
is  presumed  to  have  acquiesced  In  the  al- 
leged defects,  and  is  not  entiUed  to  any  de- 
duction from  the  amount  of  the  note."  The 
foregoing  declaration  Is  substantially  a  copy 
of  the  first  instruction  for  plaintiff  in  Barr 
V.  Baker,  9  Mo.  (1st  Ed.)  840  (2d  Ed.)  850. 
copied  in  the  later  case  of  Brown  v.  Wel- 
don,  99  Mo.  567,  IS  S.  W.  342.  A  most  in- 
teresting and  ingenious  argument  has  been 
submitted  here  to  demonstrate  that  the  deci- 
sions cited  amount  to  an  approval  of  that 
declaration  as  applied  to  a  case  like  this. 
But  in  weighing  that  argument  it  should  be 
remembered  that  in  the  Barr  decision  the 
Instruction  was  given  for  the  plahitiff,  the 
defendant  prevailed  in  the  circuit  court  and 
plaintiff  brought  a  writ  of  error  in  the  Su- 
preme Court,  where  the  judgment  was  affirm- 
ed. If  the  instruction,  therefore,  was  more 
favorable  to  plaintiff  in  that  case  than  strict 
law  permitted,  there  was  no  occasion  for  the 
court  to  say  so.  We  do  not  regard  the  ruling 
in  the  Barr  Case  as  decisive  of  the  excep- 
tion taken  to  the  refusal  of  the  eighth  in- 
struction in  the  case  at  bar.  But  another 
decision  cited  is  more  nearly  in  point  In 
Estes  V.  Reynolds,  75  Mo.  663,  plaintiff  sued 
for  damages  for  fraud  Id  the  sale  of  bonds, 
and  was  held  disentitled  to  recover.    He  "did 
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not  notify  defendant  of  his  discovery"  (to 
quote  tbe  statement  of  facts  opening  the  re- 
port of  tbat  decision).  The  court  held  that  he 
could  not  keep  the  benefit  of  the  contract 
and  repudiate  Its  disadvantages.  Moreover, 
in  American  Ins.  C!o.  v.  Kuhlman  (St.  It.) 
6  Mo.  App.  622,  It  was  held  that,  where  a 
party  claims  to  be  Injured  by  fraudulent 
representations,  he  must  "make  his  objec- 
tions known  within  a  reasonable  time  after 
his  discovery  of  the  alleged  falsehood,  and 
that  be  shall  not  leave  the  other  contracting 
party  to  suppose  the  contract  in  full  force 
while  the  objector  continues  to  enjoy  its  ben-, 
eflts."  Yet,  on  the  other  hand,  we  find  other 
decisions  (some  of  them  later)  which  an- 
nounce and  enforce  tbe  proposition  that, 
where  a  sale  of  personalty  has  been  Induced 
by  fraudulent  misrepresentation,  the  Injured 
party  may  stand  by  the  bargain,  and  may 
even  ezecnte  it  thereafter  fully  on  his  part, 
without  prejudice  to  his  right  of  action  for 
the  fraud,  and  necessarily  without  prejudice 
to  bis  right  to  recoup  for  those  damages  In 
an  action  for  the  price.  Jarrett  v.  Morton, 
44  Ma  275;  Parker  v.  Marquis,  64  Mo.  38; 
Finlay  v.  Bryson,  84  Mo.  669;  Nauman  v. 
Oberle,  90  Mo.  667,  3  S.  W.  380;  Robinson 
V.  Slple,  129  Mo.  208,  81  S.  W.  788;  Camp- 
beU  y.  Hoff,  129  Mo.  317,  81  S.  W.  603; 
Moore  v.  Emerson  (St  L.)  68  Mo.  App.  137; 
Edwards  v.  Noel  (St  L.)  88  Mo.  App.  434. 
In  view  of  those  positive  rulings,  we  must 
hold  that  the  eighth  Instruction  was  properly 
refused  in  the  case  at  bar.  If  the  entire 
agreement  (as  found  by  the  Jury)  contemplat- 
ed the  delivery  of  a  new  engine, '  and  by 
fraud  on  defendant's  part  an  old  one,  in- 
stead, was  Imposed  on  plaintiff,  he  might  re- 
cover damages  for  the  fraud,  in  diminution 
of  the  seller's  demand  for  the  price.  That 
right  of  recovery  would  not  depend  on  bis 
having  given  notice  to  defendant  "In  a  rea- 
sonable time,"  or  returning  the  property. 
A  purchaser  imposed  on  by  fraud  in  the  sale 
of  an  article  may  retain  It  and  recoup  his 
damages  resulting  from  the  fraud  when  sued 
t<x  tbe  price.  Benjamin,  Sales  (2d  Am.  Ed.) 
sea  462,  note  "a";  Brown  v.  Weldon,  99 
Mo.  564,  13  S.  W.  342;  and  the  last  group 
of  cases  above  cited. 

3.  The  foregoing  observations  will  suffice 
to  dispose  of  another  assignment  of  error  on 
tbe  refusal  of  an  instruction  (the  eleventh) 
declaring,  in  substance,  a  waiver  by  defend- 
ant of  bis  right  to  recoup  on  account  of  the 
quality  of  the  engine  If  he  failed  to  object 
thereto  within  a  reasonable  time  after  he 
received  and  used  the  engine. 

4.  Eizception  was  taken  to  the  testimony 
of  experts  who  examined  the  engine  a  long 
time  after  the  sale,  and  gave  statements,  as 
witnesses  for  defendant,  concerning  the 
physical  facts  they  saw,  from  which  it  might 
be  inferred  that  the  machine  was  not  a  new 
one  when  delivered  to  defendant  in  August 
188G.  The  facts  they  attested  concerned  the 
condition  of  tbe  machine  in  particulars  which 


tended  to  show  its  permanent  construction 
when  bought  The  lateness  of  their  exam- 
ination did  not  necessarily  weaken  or  dis- 
qualify the  testimony.  Tbe  facts  they  stat- 
ed tended  to  show  that  the  machine  was  not 
a  new  one  at  the  time  of  the  contract  of  sale, 
and  we  think  their  testimony  was  rightly 
admitted. 

5.  In  flne,  we  regard  tbe  merits  of  this 
appeal  as  concluded  by  tbe  rulings  on  the 
last  previous  hearing  In  this  court  and  by  the 
Missouri  cases  of  the  type  of  Nauman  v. 
Oberle,  90  Mo.  669.  The  findings  by  the 
trial  court  in  regard  to  the  true  terms  of  tbe 
contract  to  the  delivery  of  an  old  for  a  new 
machine,  and  that  defendant  paid  the  full 
value  of  the  delivered  machine,  leave  little 
for  review,  considering  the  precedents,  which 
are  binding  authority  In  tttis  court 

The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 


MUTUAL  LIFE  IXa  CO.  v.  BICHARDS  et  al. 

(Cioart  of  Appeals  at  St  Louis,  Mo.     Feb.  17, 
1903.) 

LIFB     INSVRANCB-ASSIQNMBNT— INTERBST 
OF  ASSIQNBBS. 

1.  An  assignment  of  a  life  policy  to  one  paying 

gremiums,  but  having  no  other  insurable  interest 
1  tbe  life,  thoagh  aUiolute  in  f onn,  gives  him  an 
interest  in  the  policy  only  to  the  extent  of  the 
payments. 

Appeal  from  circuit  court  Butler  county; 
J.  L.  Fort,  Judge. 

Bill  of  interpleader  by  the  Mutual  Life 
Insurance  Company  against  Llllie  Richards 
and  Jesse  Reynolds.  Judgment  for  Richards. 
Reynolds  appeals.    Affirmed. 

L.  R.  Thomasson,  for  appellant  W.  N. 
Barron,  for  respondent 


OOODE,  J.  Both  LUlle  Richards,  tbe  re- 
spondent, and  Jesse  Reynolds,  tbe  appellant 
demanded  the  proceeds  of  a  certain  insur- 
ance policy  issued  by  the  Mutual  Life  Insur- 
ance Company  May  27,  1899,  on  the  life  of 
Stephen  F.  Richards,  whereby  said  company 
promised  to  pay  Llllie  Richards  the  sum  of 
$2,000  at  the  death  of  said  Stephen  on  receipt 
of  satisfactory  proof  of  his  death.  The  In- 
sured died  December  3,  1901,  while  the  pol- 
icy was  in  force;  and,  satisfactory  proofs 
having  been  made,  the  insurance  company 
filed  a  bill  of  interpleader  in  the  circuit  court 
of  Butler  county,  paid  tbe  money  into  court, 
and  prayed  that  appellant  and  respondent  be 
required  to  interplead  for  the  fund,  and  tbe 
company  be  discharged  from  further  liability. 
An  order  to  that  effect  was  entered  by  tbe 
circuit  court,  pursuant  to  which  the  appel- 
lant and  respondent  filed  pleadings  stating 
their  respective  claims  of  right  to  tbe  Insur- 

1 1.  Sm  Tniuruio*,  vol.  t»,  Cent.  Die  ti  16<,  1477, 
1482,  1931.  1978. 
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ance  money.  RespondenfB  answer  states 
that  for  many  years  she  was  the  wife  of 
t^tepben  F.  Richards,  and  was  still  his  wife 
when  he  died;  that  the  policy  of  insurance 
was  taken  out  for  her  benefit,  and  she  was 
named  as  beneficiary  therein;  that  Jesse 
Iteynolds  is  not  related  by  blood  or  marriage 
to  the  deceased,  nor  ever  had  any  insurable 
interest  in  the  latter's  life.  Her  answer  fur- 
ther states  that  on  June  16,  1899,  Reynolds 
advanced  to  the  deceased  the  sum  of  $164.50, 
to  secure  payment  of  which  said  policy  of 
Insurance  was  assigned  to  Reynolds;  that 
afterwards,  and  during  the  life  of  the  policy, 
to  wit,  November  17,  1900,  Reynolds  ad- 
vanced the  further  sum  of  1175.78,  to  secure 
the  payment  of  which  the  policy  was  again 
assigned  to  Reynolds,  whose  aggregate  ad- 
vances, with  interest,  amounted  to  $359.19, 
that  l>elng  the  total  Interest  he  had  in  the 
proceeds  of  the  policy,  which,  the  respond- 
ent averred,  she  was  willing  to  have  paid  to 
him;  praying  that  Judgment  be  entered  In 
Reynolds'  favor  for  said  sum,  and  in  her 
favor  for  the  balance  of  the  fund.  Reynolds' 
answer  admits  he  was  not  related  by  blood 
or  marriage  to  Ricliards,  and  had  no  insur- 
able interest  in  the  latter's  life  by  virtue  of 
any  relationship;  also  that  Llllie  Richards 
was  the  wife,  and  is  now  the  widow,  of  said 
Richards,  deceased.  The  answer  denies  that 
Reynolds  advanced  any  money  for  the  pur- 
pose of  paying  premiums  on  said  policy,  but 
nvers  that  be  paid  the  premiums  on  said 
policy  from  time  to  time  after  the  policy  was 
assigned  to  him;  that  the  payments  were 
made  for  his  benefit  alone;  that  the  assign- 
ment of  the  policy  to  him  by  the  deceased 
and  LiUie  Richards  was  an  unconditional  and 
absolute  assignment  for  a  valuable  consid- 
eration, and  after  It  was  made  IiilUe  Rich- 
ards had  no  Interest  whatever  in  the  policy, 
but  that  he  (Reynolds)  became  and  was  the 
sole  and  exclusive  owner  thereof,  not  holding 
the  same  In  trust  for  the  benefit  of  said  Llllie. 
The  evidence  shows  that  when  the  policy  was 
Issued  to  Richards  the  insured  bad  no  money 
with  which  to  pay  the  first  premium,  and 
that  one  Lederer  asked  Reynolds  to  advance 
the  premium  and  take  the  policy  up  for  Rich- 
ards. Reynolds  agreed  to  do  so,  provided 
the  policy  was  assigned  to  him  absolutely. 
Afterwards  Reynolds  paid  the  first  premium, 
and  an  assignment  was  executed  by  Richards 
and  bis  wife;  Richards  saying  he  wa^  satis- 
fled,  if  he  died,  that  Reynolds  would  do  right 
by  his  wife.  The  policy  was  delivered  to 
Reynolds,  who  seems  to  have  always  kept  it. 
Richards  failed  to  pay  the  second  premium, 
and  Reynolds,  having  discovered  that  fact, 
wrote  the  company  about  It  three  or  four 
months  after  the  policy  had  lapsed  for  non- 
payment. The  company  notified  him  they 
had  canceled  the  policy.  Reynolds  then  went 
to  St.  Louis  and  got  the  insurance  reinstated, 
he  paying  the  second  premium  and  all  the 
expense  of  reinstatement.  At  that  time  be 
took  the  second  assignment  from  Richards 


and  his  wife.  Reynolds  says  he  told  Mrs. 
Richards,  when  she  said  she  ought  to  get 
something  out  of  the  policy,  that  be  would 
relinquish  his  interest  in  it  If  any  one  would 
refund  his  money.  He  swears  that,  in  addi- 
tion to  the  second  premium,  he  surrendered 
a  note  for  $13,  with  Interest  due  for  tbree  or 
four  years,  to  Richards,  as  part  of  the  con- 
sideration for  the  reassignment  of  the  policy. 
He  also  makes  a  claim  for  the  Interest  on 
the  premiums  and  an  examiner's  fee  of  $3 
paid  at  the  date  of  the  reinstatement  of  the 
policy,  and  $3.20  for  revenue  stamps.  Both 
assignments  were  in  the  same  form,  and 
we  will  set  out  the  first  one:  "For  one  dol- 
lar ($1.00^,  to  me  in  hand  paid,  and  for  other 
valoable  considerations,  the  receipt  of  which 
is  hereby  acknowledged,  I  hereby  assign, 
transfer  and  set  over  to  Jesse  Reynolds, 
whose  business  address  is  Poplar  Bluff,  But- 
ler county,  Missouri,  all  my  right,  title  and 
Interest  In  this  iwUcy  number  965,970,  Issued 
by  the  Mutual  Life  Insurance  Company,  of 
New  York,  and  for  the  consideration  above 
expressed  I  do  also,  for  myself,  and  for  my 
executors  and  administrators,  guarantee  the 
validity  and  sufficiency  of  the  foregoing  as- 
signment to  the  above  named  assignee,  his 
executors,  administrators  and  assigns,  and 
their  title  to  the  said  policy  vrill  forever 
warrant  and  defend.  Dated  In  Poplar  Bluff, 
Missouri,  this  sixteenth  day  of  June,  1899, 
in  the  presence  of  Simon  Lederer.  [Signed] 
Stephen  Richards.  Lilly  Richards."  Mrs. 
Richards  denied  that  she  ever  consented  for 
Reynolds  to  have  the  full  proceeds  of  the 
policy  for  paying  the  premiums,  but  admits 
that  he  demanded  the  full  proceeds  as  the 
condition  on  which  he  would  advance  the 
premiums.  She  says  she  never  agreed  to  It 
but  simply  walked  out  of  his  office  when  he 
made  that  demand.  She  admits,  however, 
that  thereafter  she  executed  both  the  asslgn- 
nionts.  Reynolds  made  out  proofs  of  Rich- 
ards' death,  in  which  he  claimed  the  full 
amount  of  the  insurance,  as  assignee  of  the 
policy.  Two  questions  in  the  proofs  which 
he  was  required  to  answer  were  these: 
"What  insurable  interest.  If  any,  did  you 
have  in  the  life  of  tbe  deceased?"  "For 
advances  made  for  premium."  "Give  de- 
tailed statement  of  all  money  advanced  by 
yon,  and  for  what  purposes  advanced,  on 
said  policy,  and  state  wbat  debts.  If  any, 
SHid  policy  was  assigned  to  secure."  "First 
premium,  $164.58,  and  second  premium. 
$164.58,  and  Interest,  $5.00,  and  examiner')) 
fee,  $3.00,  transfer  stamps,  $3.20."  Tbe  cir- 
cuit court  found  the  respondent  was  entitled 
to  $1,608.02  of  the  insurance  money,  and  the 
appellant  to  $391.98,  and  farther  found  re- 
spondent had  offered  In  open  court  to  pay 
Reynolds  said  sum,  which  Reynolds  had  re- 
fused to  accept;  whereupon  it  was  adjudged 
that  the  clerk  of  the  court  distribute  and 
pay  the  sum  of  $2,000  in  the  following  pro- 
portion: $1,608.02  to  LUlle  Richards,  and 
$391.98  to  Jesse  Reynolds:   taxing  the  costs 
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against  Reynolds.  An  appeal  was  taken  from 
ttiat  Judgment  by  Beynolds. 

We  do  not  feel  called  on  to  review  the 
various  cases  which  appellant's  counsel  has 
cited  to  show  the  assignment  to  Reynolds 
rested  the  title  to  the  entire  proceeds  of  the 
insurance  policy  In  him.  That  law  prevails 
in  certain  states,  among  which  are  Rhode 
Inland  and  New  York;  but  according  to  the 
rale  in  this  state  the  interest  acquired  by 
Reynolds  on  account  of  advancements  to  pay 
premiums  constituted  all  his  Interest  In  the 
Insurance.  Further  than  that  the  assign- 
ments were  obnoxious  to  public  policy,  as 
being  n  speculation  or  wager  on  the  life  of 
tbe  insured.  This  is  the  doctrine  of  the  Su- 
preme Court  of  the  United  States,  of  tbe 
Supreme  Court  of  Missouri,  and  of  this  court, 
as  declared  In  many  decisions.  Singleton  v. 
Ins.  Co.,  66  Mo.  63,  27  Am.  Rep.  321;  Whit- 
more  V.  Supreme  Lodge,  100  Mo.  36,  13  S. 
W.  495;  Masonic  Benev.  Assn.  v.  Bundi,  109 
Ho.  560,  19  S.  W.  25;  Heusner  v.  Ins.  Co. 
(St  L.)  47  Mo.  App.  336;  Insurance  Co.  v. 
Bosenheim  (St.  L.)  56  Mo.  App.  27;  Warnock 
V.  Davis,  104  U.  S.  775,  26  L.  Ed.  924.  The 
three  cases  last  cited  are  so  nearly  identical 
with  the  one  at  bar  In  all  their  important 
facts  that  we  deem  it  only  necessary  to  refer 
to  them  for  an  elucidation  of  the  reasons  for 
prohibiting  Individuals  having  no  Insurable 
interest  in  the  life  of  another  from  taking 
the  benefit  of  insurance  policies  either  by 
original  issue  or  assignment,  except  in  so  far 
as  is  necessary  to  secure  a  debt  owing  to 
tbe  assignee.  Wbll;i  the  assignments  in  this 
case  are  proper  in  form,  the  proofs  of  loss 
made  out  by  Reynolds  show  the  nature  and 
extent  of  his  advancements,  and  that  the  pol- 
icy was  assigned  to  him  to  secure  those  ad- 
vancements. 

A  stipulation  has  been  filed  in  this  court 
reciting  that  the  circuit  clerk  of  Butler  coun- 
ty made  a  clerical  error  in  entering  tbe  judg- 
ment, and  that  the  error  may  be  corrected, 
here.  Tbe  transcript  of  the  Judgment  on 
flic  here  contalna  no  such  error  as  is  men' 
tloned  in  the  stipulation,  but  is  according  to 
the  statement  of  Its  contents  made  above. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  REYBURN,  J.,  con- 
cur. 


METZ  V.  BIxA.TTNER. 

(Conn  of  Appeals  at  St  Louis,  Mo.     Feb.  17, 
1903.) 

APPKAIi-HXCEaTIONB-CONFUCTINQ 
EVIDENCE. 

1.  No  exception  having  been  saved  except  to  the 
refusal  of  a  new  trial,  and  no  InBtructions  having 
been  asked,  and  tbe  evidence  being  conflicting, 
there  can  be  no  review. 

Error  to  Cape  Girardeau  court  of  common 
pleas:   John  A.  Snider,  Judge 

Proceeding  by  John  Metz  against  Charles 
Blattner,    administrator   of   J.    Q.    Stuben- 


rancb,  deceased.    Judgment  for  plaintiff,  and 
defendant  brings  error.    Afllrmed. 

R.   Q.  Ranney,  for  plaintiff  In  error.    P. 
B.  Burrough,  for  defendant  in  error. 

REYBURN,  J.  After  due  notice,  defend- 
ant In  error  presented  for  allowance  against 
the  estate  of  deceased,  bis  father-in-law,  an 
account  made  up  of  a  series  of  debit  Items, 
with  one  item  of  credit,  and  a  trial  was  had 
upon  the  claim  before  the  court  In  the  Cape 
Girardeau  court  of  common  pleas,  a  number 
of  witnesses  being  examined  on  both  sides, 
as  well  as  documentary  testimony  being  In- 
troduced, both  for  tbe  claimant  and  th&  es- 
tate; and  the  court  allowed  the  claim,  classl 
fying  It  as  a  fifth-class  demand.  A  motion 
for  new  trial  on  behalf  of  the  administrator 
was  duly  filed  and  overruled,  exceptions  be- 
ing then  saved  on  behalf  of  the  administra- 
tor to  this  action  of  the  court  The  record 
fails  to  set  forth  the  saving  of  any  exception 
on  behalf  of  plaintiff  in  error  to  any  ruling 
of  the  lower  court,  excepting  the  overruling 
of  tbe  motion  for  new  trial.  There  was  no 
objection  made  to  the  admission  of  any  evi- 
dence, nor  were  any  instructions  asked  on 
behalf  of  plaintiff  In  error.  The  testimony 
was  conflicting,  and  tbe  plausibility  of  plain- 
tiff's claim  In  many  respects  assailed,  but 
tbe  judgment  of  tbe  court  below  is  sustained 
by  substantial  evidence,  and,  as  no  declara- 
tlons  of  law  were  prayed,  there  are  no  er- 
rors presented  by  the  record  for  the  review 
of  this  court,  and  the  judgment  below  allow- 
ing and  classifying  the  claim  must  be  afllrm- 
ed. Rlffe  V.  Wabash  R.  Co.,  72  Mo.  App 
222;   Rice  V.  McClure,  74  Mo.  App.  383. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


ATCHISON  V.  CHICAGO  &  A.  RY.  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    May  13, 

1902.) 

APPEAL— BILL  OF   EXCEPTIONS— SETTLEMENT 
OP  PARTIAL  BILL— JURISDICTION  TO 
SETTLE  REMAINDER. 
1.  Under  Rev.  St  1899,  {  728,  providing  that 
all  exceptions  taken  during  a  trial  shall  be  em- 
braced in  the  same  bill  of  exceptions,  where  an 
uncompleted  bill  was  presented  to  the  jadge  fur 
settlement,  and  be  signed  tbe  same  and  entered 
an  order  extending  the  time  for  the  preparation 
and  submission  of  the  remainder  of  the  bill,  he 
thereby  exhausted  his  jurisdiction,  and  had  no      . 
authority  to  sign  the  remainder  or  supplemental 
bill  on  its  subsequent  presentation. 

Appeal  from  circuit  court,  Audrain  county; 
EUlott  M.  Hughes,  Judge. 

Action  by  Harry  Atchison  against  the  Chi- 
cago &  Alton  Railway  Company.    Afiirmed. 

F.  Houston,  for  appellant.  P.  H.  Cullen, 
R.  D.  Rodgers,  and  E.  S.  Oantt  for  respond- 
ent 

BLAND,  P.  J.  A  rehearing  was  granteil 
In  this  cause,  with  leave  to  appellant  to  file 
amended  abstracts  of  record.    This  has  been 
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daae,  showing  that  tlie  motion  for  new  trial 
was  filed  In  proper  time,  the  date  of  the 
filing  of  the  petition  and  the  answer,  and 
that  certain  extensions  of  time  to  file  bill 
of  exceptions  were  granted  by  the  court. 
These  additional  abstracts  show  that  on  the 
25th  day  of  April,  1901,  being  the  last  day 
of  the  January  term,  1901,  of  the  Audrain 
circuit  court,  and  within  the  time  granted 
to  file  bill  of  exceptions,  the  following  pro- 
ceedings were  had  in  open  court:  Defendant 
tendered  to  the  court  so  much  of  his  bill  of 
exceptions  ae  was  prepared  by  the  court 
stenographer,  including  all  the  evidence  tak- 
en at  the  trial,  which  partial  bill  of  excep- 
tions was  signed  by  the  court  The  court 
ordered  said  bill  to  be  filed  and  made  a 
part  of  the  record  In  the  case,  and  there- 
upon granted  defendant  10  days  to  file  the 
remainder  of  its  bill  of  exceptions.  After- 
wards, to  wit,  on  the  29th  day  of  April, 
1901,  defendant  filed  the  remainder  of  its 
bill  of  exceptions.  PlaintlfC  In  his  additional 
abstracts  denies  that  there  is  any  record  en- 
try showing  that  the  remainder  of  the  bill 
of  exceptions  was  filed  in  the  cause  on  the 
29th  day  of  April  or  on  any  other  day. 

Supposing  defendant's  abstracts  to  be  cor- 
rect, then  we  have  this  state  of  facts  in  re- 
spect to  the  bill  of  exceptions,  to  wit:  On 
April  23d  an  incomplete  bill  of  exceptions 
was,  in  open  court,  examined,  approved,  and 
signed  by  the  Judge,  and  ordered  to  be  made 
a  part  of  the  record  (what  this  Incomplete 
bill  actually  contains  is  left  to  conjecture). 
Six  days  after  the  filing  of  the  Incomplete 
bill,  what  the  defendant  terms  the  remainder 
of  its  bill  of  exceptions  was  examined,  ap- 
proved, and  signed  by  the  judge  in  vacation 
and  filed  by  the  clerk  of  the  court  The 
appeal  had  been  allowed  before  either  of 
these  transactions  took  place,  and  the  only 
jurisdiction  retained  over  the  cause  by  the 
circuit  court  or  the  Judge  thereof  was  to 
sign  the  bill  of  exceptions,  which  Jurisdic- 
tion was  retained  by  virtue  of  the  orders  ex- 
tending the  time  in  which  the  bill  might  be 
signed  and  filed. 

The  last  clause  of  section  728.  Rev.  St 
1899,  in  respect  to  filing  exceptions,  pro- 
vides that  "all  exceptions  taken  during  the 
trial  of  a  cause  or'  issue  before  the  same  jury, 
shall  be  embraced  in  the  same  bill  of  excep- 
tions." This  is  a  mandatory  provision,  and 
contemplates  that  the  final  bill  of  exceptions 
shall  be  embraced  'In  one  document  If  it 
does  not  mean  this,  and  a  part  of  a  bill 
may  be  signed  and  filed  at  one  time  and  the 
remainder  at  another,  then  the  court  may 
sign,  file,  and  make  a  part  of  the  record  a 
separate  bill  of  exceptions  for  every  excep- 
tion that  is  taken  in  the  progress  of  the  trial, 
and  thus  reintroduce  the  pernicious  and  con- 
fusing practice  that  the  statute  was  design- 
ed to  abolish.  The  designation  of  the  second 
filing  of  a  partial  bill  of  exceptions  as  the 
remainder  of  the  bill  to  a  mere  subterfuge, 
designed  to  hide  the  fact  that  there  were 


filed  In  the  court  two  Incomplete  bills  of 
exceptions— a  practice  that  la  clearly  not  pre- 
sumable under  the  statnte,  su^a. 

We  think  when  the  Judge  approved  and 
signed  the  paper  presented  to  him  on  April 
23d  as  a  bill,  or  a  part  of  a  bill,  of  excep- 
tions, and  ordered  the  same  to  be  made  a 
part  of  the  record,  he  exhausted  bis  Juris- 
diction in  respect  to  signing  a  bill  of  excep- 
tions, and  could  not  thereafter  sign  a  re- 
mainder, supplemental,  or  additional  bill  of 
exceptions.  The  original  and  additional  ab- 
stracts filed  by  defendant  show  conclusively 
that  there  has  not  been  a  full  and  complete 
and  properly  authenticated  bill  of  «xceptlona 
filed  in  the  cause;  hence  the  record  of  the 
trial  is  not  before  us  for  review.  Aa  to  the 
record  proper,  no  error  Is  assigned. 

It  follows  that  the  Judgment  should  be 
afllrmed.    It  to  so  ordered. 

BARCLAY  and  GOODS,  JJ.,  concur. 


8HBPHE1RD  v.  PADGETT  et  aL 

(Conrt  of  Appeals  at  Kansas  City,   Mo.     Jan. 
20,  1902.) 

COUNTERCLA IM— WHAT     CONSTITUTES  —  FAU.- 

URB  TO  PLBAD  IN  JUSTICE'S 

COURT— APPEAL. 

1.  Rev.  St  §  3862,  requires  the  defendant  in 

an  action  before  a  justice  of  the  pMce,  to  file  liis 

statement  of  set-off  or  counterclaim  before  the 

trial  is  commenced.    Section  4078  provides  that 

when  the  Bummons  has  been  personally  served  no 

Bet-oS  or  counterclaim  shall   be  pleaded  in  the 

{  appellate  court  that  was  not  pleaded  before  the 

,  justice.    Held,  in  an  action  on  a  note,  a  defense, 

:  on  appeal  from  a  justice's  coart,   setting  up  a 

<  partial   failure   of    consideration    by   reason    of 

fraud  and  deceit  in  the  sale  of  the  sheep   for 

[  which  the  note  was  given,  is  a  counterclaim,  and 

should  have  been  pleaded  before  the  justice. 

Appeal  from  circuit  court,  Macon  connty; 
Nat  M.  Sbelton.  Judge. 

Action  by  B.  L.  Shepherd  against  B.  P. 
Padgett  and  another.  From  a  judgment  for 
plaintlfT  on  appeal  from  a  Justice,  defendants 
appeal.    Affirmed. 

J.  T.  Barker,  Ellison  &  Campl>ell,  and  J. 
O.  Bradley,  for  appellants.  Joseph  Park,  for 
respondent 

SMITH,  J.  Thto  to  an  action  which  was 
begun  before  a  Justice  of  the  peace  on  a 
promissory  note  to  recover  $240.  The  plain- 
tiff recovered  a  Judgment  by  default  before 
the  justice.  The  defendant  in  due  time  took 
an  appeal  to  the  circuit  court,  where  there 
was  a  trial  which  resulted  in  judgment  for 
plaintiff,  and  defendant  appealed  here. 

At  the  trial  In  the  circuit  court  the  de- 
fendant offered  to  prove  that  at  the  time  of 
the  sale,  and  as  an  Inducement  to  the  de- 
fendant to  make  the  purchase,  the  plaintiff 
represented  and  stated  to  him  that  the  sheep 
for  which  the  note  was  given  were  sound 


f  1.  Sm  Justices  of  the  Peace,  vol.  SI.  Cent  Dls- 
{  678. 
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and  free  from  disease;  that  if  the  sheep  had 
been  sound  and  free  from  disease  they 
would  have  be«n  of  a  value  equal  to  the 
amount  of  the  note— that  is,  that  would  hare 
been  their  reasonable  value;  that  at  the 
time  of  the  purchase  and  sale  of  said  sheep 
they  were  diseased  and  unsound;  that  the 
disease  with  which  they  were  afflicted  was 
one  commonly  known  as  "scab,"  and  that 
from  the  said  disease  which  the  sheep  had 
at  the  time  of  the  said  statement  and  sale 
by  plaintiff  about  80  of  them  died,  and  the 
others  suffered  much  injury  and  were  ren- 
dered almost  worthless  by  reason  of  said 
disease,  and  that  the  actual  value  of  the 
sheep  In  condition  In  which  they  were  at 
the  time  of  the  sale  was  only  $25,  which  fact 
the  defendant  offers  to  prove  as  his  defense 
In  this  case,  as  showing  a  partial  failure  of 
the  consideration  of  the  note  sued  upon  in 
this  case;  that  the  defendant  is  not  claiming 
that  be  has  been  damaged  by  the  plaintiff 
in  any  way,  but  is  only  seeking  to  show  a 
partial  'failure  of  the  consideration  of  the 
sale.  In  that  the  statements  made  as  to  the 
condition  of  the  'sheep  by  the  plaintiff  to 
the  defendant  were  not  true,  but  that  the 
defendant  believed  them  to  be  true,  and  re- 
lied upon  them  in  making  the  purchase. 
The  plaintiff  objected  to  the  offer  because 
the  action  arose  in  the  Justice's  court,  where 
there  was  no  pleading  filed  setting  up  a 
counterclaim,  set-off,  or  recoupment,  and 
the  defense  attempted  to  be  set  up  Is  one 
for  damages  for  misrepresentation  for  war- 
ranty, and  can  only  be  Interposed  by  set- 
ting up  such  defense  by  a  counterclaim  in 
the  court  below.  This  objection  was  sus- 
tained, and,  there  being  no  other  evidence 
offered,  the  court  directed  by  an  instruction 
that  the  Jury  return  a  verdict  for  plaintiff. 

The  sole  question  thus  presented  Is  as  to 
the  propriety  of  the  action  of  the  circuit 
court  In  rejecting  the  defendant's  offers  of 
proof.  The  statute  requires  that,  In  an  ac- 
tion before  a  justice  of  the  peace,  the  defend- 
ant shall  file  bis  statement  of  set-off  or 
counterclaim  before  the  trial  is  commenced. 
Section  3852,  Rev.  St  And  where  defendant 
has  been  personally  served  with  summons, 
as  here,  the  defendant  cannot  avail  himself 
of  a  set-off  or  counterclaim  before  the  jus- 
tice without  filing  the  statement  required  by 
statute  Just  tetened  to,  nor  can  he  on  ap- 
peal for  the  first  time  avail  himself  of  such 
right  Kev.  St  i  4078;  Stephens  v.  Supply 
Co.,  67  Mo.  App.  587;  Oantt  v.  Duffy,  71  Mo. 
App.  91;   West  v.  Freeman,  76  Mo.  App.  96. 

The  defendant  did  not  offer  to  prove  a 
total  failure  of  the  consideration  for  which 
the  note  sued  on  was  given.  It  was  conced- 
ed by  the  defendant  that  the  sheep  for  the 
purchase  price  of  which  the  note  was  given 
were  of  the  value  of  $25,  and  that  It  was 
only  claimed  by  him  that  there  was  a  partial 
failnre  of  the  consideration  of  the  note;  or, 
in  other  words,  the  defendant  sought  by  his 
offers  of  proof  to  show  that  beyond  the  sum 


of  $25  the  note  was  without  any  support- 
ing consideration.  The  defendant  sought  to 
prove  the  fraud  and  deceit  of  the  plaintiff 
In  respect  to  the  sale  of  the  sheep.  In  case 
of  fraud  In  the  sale  of  a  chattel,  where  the 
purchaser  on  discovering  the  fraud  retains 
the  chattel,  and  thus  affirms  the  sale,  he  is 
entitled  to  the  damages  he  has  sustained  on 
account  of  such  fraud.  And  In  an  action  for 
the  purchase  price,  where  the  damages 
claimed  are  less  than  the  amount  of  the  pur- 
cliase  price,  the  vendee  may  set  up  those 
damages  by  way  of  counterclaim,  but  where 
there  Is  a  total  failure  of  the  consideration 
this  may  be  shown  under  the  general  issue. 
The  defense  which  the  defendant  offered  to 
prove  went  to  the  extinguishment  of  only 
part  of  the  plaintilTs  claim,  and  was  for 
damages  occasioned  by  the  plalntifrs  fraud 
In  the  sale  of  the  sheep  for  which  the  note 
was  given.  These  damages  constituted  a 
counterclaim  (Brown  v.  Welden,  27  Mo.  App. 
251;  Stephens  v.  Barber,  67  Mo.  App.  588), 
which  defendant  was  entitled  to  have  set 
off  against  the  note;  but  evidence  of  such  a 
counterclaim  could  not  be  received  unless  a 
statement  thereof  had  been  filed  before  the 
Justice,  as  required  by  statute.  No  state- 
ment of  such  counterclaim  was  filed  with 
the  justice,  and  therefore  the  court  did  not 
err  In  rejecting  the  defendant's  offers  of 
proof.  The  court  very  properly  directed  a 
verdict  for  the  plaintiff. 

The  Judgment  must  be  a£3rmed.    All  con- 
cur. 


McCORMICK  HARVESTING  MACH.  CO.  v. 
CRAWFORD  et  aL 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb.  2, 

1903.) 

XPPHAL— ABSTRACT— SUPFICIHNCT. 

1.  An  abstract  on  appeal,  which  does  not  show 
that  the  motion  for  new  ^ial  has  been  filed,  is 
defective,  and  snch  filing  cannot  be  evidenced  by 
a  bill  of  exceptions. 

Appeal  from  circuit  court  Adair  county; 
Nat  M.  Shelton,  Judge. 

Action  by  the  McCormick  Harvesting  Ma- 
chine Company  against  C.  B.  and  J.  B.  Craw- 
ford. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

O.  D.  Jones  and  Rieger  &  Rieger,  for  ap- 
pellant Campbell  &  Ellison,  for  respond- 
ents. 

SMITH,  P.  J.  The  transaction  out  of 
which  this  controversy  arose  may  be  stated 
in  about  this  wise:  The  plaintiff  sold  defend- 
ants a  "com  harvester,"  for  the  part  of  the 
purchase  price  of  which  the  note  sued  on  was 
given,  and  at  the  same  time  warranted  it  to 
have  no  side  draft  and  that  it  would  do  good 
work.  The  suit  which  is  on  said  note,  was 
begun  before  a  justice  of  the  peace.  From 
there  it  was  later  on  removed  by  appeal  to 
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the  circuit  court,  where  there  was  a  trial 
resulting  In  Judgment  for  defendants,  and 
the  plalntUT  api)ealed. 

At  the  Inception  of  the  trial  the  plaintiff 
objected  to  the  Introduction  of  any  evidence 
by  the  defendants  for  the  reason  that  they 
had  admitted  the  execution  of  the  note,  but 
had  not  filed,  either  before  the  Justice  or  in 
that  court,  any  statement  of  the  counter- 
claim relied  on  by  them  as  a  defense  to  tbo 
action.  This  objection  was  by  the  court 
overruled,  and  the  propriety  of  tiiat  ruling  Is 
called  in  question  here. 

The  evidence  presented  by  the  abstract 
shows  thai  die  defendants  relied  on  a  breach 
of  the  contract  of  warranty,  claiming  that 
the  damages  sustained  by  them  In  conse- 
tiuence  of  such  breach  were  equal  to  the 
amount  of  the  plaintiff's  note  and  the  interest 
that  accrued  thereon.  The  damages  thus 
claimed  by  defendants  constituted  a  counter- 
claim. Brown  v.  Weldon,  27  Mo.  App.  251; 
West  T.  Freeman,  76  Mo.  App.  06;  Stephens 
T.  Barber  Supply  Co.,  67  Mo.  App.  588;  Gantt 
y.  Duffy,  71  Mo.  App.  81;  Emery  ▼.  Railroad, 
77  Mo.  339.  Under  the  statute  (sections  3852, 
4078,  Rey.  St.  1899),  in  actions  begun  before 
justices  of  the  peace,  the  defendant  is  re- 
quired to  file  his  statement  of  set-off  or  coun- 
terclaim before  the  trial  is  commenced,  and 
unless  he  does  so  be  cannot  avail  himself  of 
either  of  such  defenses,  either  there  or  In  the 
circuit  court.  West  v.  Freeman,  snp'ra;  Ste- 
phens y.  Supply  Co.,  67  Mo.  App.,  supra; 
Gantt  V.  Duffy,  supra.  Where  a  defendant 
files  a  statement  of  a  counterclaim  for  dam- 
ages growing  out  of  a  breach  of  warranty, 
as  here,  in  an  action  on  a  promlssdry  note 
for  a  sum  equal  to  the  amount  due  on  the 
note,  his  defense  Is  not  that  of  failure  of  con- 
sideration, except  In  the  sense  that  the  coun- 
terclaim goes  to  the  extinguishment  of  the 
note.  And  whether  such  a  counterclaim  goes 
to  the  partial  or  total  extinguishment  of  the 
note,  the  requirement  of  the  statute  just 
referred  to  is  exactly  the  same;  that  is  to 
say,  that  In  either  case  a  statement  of  it— 
the  counterclaim— must  be  filed  before  the 
justice  In  order  to  make  it  available  as  a  de- 
fense anywhere,  and  anything  declared  in 
Shepherd  v.  Padgett  (decided  at  the  October 
rerm.  1901)  72  S.  W.  400.  to  the  contrary,  is 
hereby  overruled.  It  results  from  this  that 
the  ruling  of  the  trial  court  must  be  disap- 
proved. 

Some  complaint  is  made  in  respect  to  the 
instructions,  but  these  need  not  be  noticed 
further  than  to  remark  that,  as  the  defend- 
ants had  not  filed  a  statement  of  their  coun- 
terclaim before  the  Justice  as  required  by 
the  statute,  evidence  tending  to  prove  it  was 
improperly  admitted,  the  defense  was  not 
available  to  them;  so  that  the  plaintiff  was 
entitled  to  the  peremptory  Instruction  request- 
ed, and  the  action  of  the  court  In  failing  to 
give  it  was  erroneous. 

It  follows  that  the  judgment  must  be  re- 
versed, and  cause  remanded.    All  concur. 


On  Motion  for  Rehearing. 
(Feb.  28,  1903.) 

The  point  was  made  In  defendant's  brief 
that  the  abstract  of  the  record  proper  did 
not  show  that  the  motion  for  a  new  trial 
was  filed.  This  was  overlooked  by  us  in  the 
consideration  of  the  case  on  the  merits.  He 
has  again  called  our  attention  to  the  matter 
In  his  motion  for  a  rehearing.  An  examina- 
tion of  the  record  has  disclosed  that  the  ob- 
jection was  well  taken.  No  such  recital  any- 
where appears  in  the  abstract  of  tlte  record 
proper,  though  It  does  appear  from  the  bill  of 
exceptions;  but  as  said  by  us  In  Turney  v. 
Bwlns,  71  S.  W.  643,  the  fiUng  of  tt  la  a  mat- 
ter of  record  proper,  and  cannot  be  evidenced 
by  the  bill  of  exceptions.  The  evidence  of 
the  filing  of  it— the  motion— must  be  found  in 
the  abstract  of  the  record  proper.  Nothing 
else  wUl  do.  Kirk  t.  iUne  (Mo.  App.)  71  S. 
W.  463;  Hill  V.  Ooombs,  93  Mo.  App.  264; 
CrosBland  v.  Admire,  149  Mo.  650.  51  S.  W. 
463;  Lawson  v.  MUls,  150  Mo.  428,  51  &  W. 
678;  Warehouse  v.  Glasner,  150  Mo.  426,  62 
&  W.  287. 

Accordingly  the  Judgment  heretofore  order- 
ed by  us  to  be  entered  In  the  cause  will  be 
set  aside;  and,  as  there  appears  to  be  no  er- 
ror patent  upon  the  face  of  the  record  proper, 
the  judgment  of  the  circuit  court  must  be 
affirmed.    All  concur. 


WARNER  V.  DONAHUE  et  aL 

(Court  of  Appeals  at  St.  Louis,  Mo.     Feb.  17, 
1903.) 

FORCIBLE  ENTRY  AND  DBTAINBR-^JUSTICES 
JODOMBNT— APPEAL— TIME  LIMIT— TERMS  OF 
COURT— COMPUTATION  OF  TIMB-SUNDAT. 

1.  Under  Rev.  St.  1899,  §S  1G99,  1731,  provid- 
ing that  the  Thirteenth  judicial  drcuit  shall  be 
composed  of  the  county  of  St.  Louis  and  three 
other  counties,  and  that  a  term  of  the  circuit 
court  shall  be  held  in  one  of  the  other  counties 
on  the  first  Monday  in  December,  in  one  on  the 
second  Monday  in  December,  and  in  tlAe  third 
on  the  third  Monday  in  December,  the  judge  of 
the  circuit  court  of  St.  Louis  county  adjourned 
its  September  term  from  November  30th  to 
December  30th  in  order  to  hold  court  in  the  other 
counties  of  his  circuit.  Erld.  that  snch  adjourn- 
ment did  not  terminate  the  September  term  of 
the  St.  Louis  county  circuit  court,  so  that  under 
section  3370,  providing  that  an  appeal  from  a 
Justice's  judgment  in  forcible  enbry  shall  be 
returned  within  six  days  from  the  rendition  of 
the  judgment  if  the  judgment  is  rendered  in 
term  time,  the  return  day  of  an  appeal  from  a 
justice's  judgment  in  St.  Louis  comity  during  the 
time  when  the  judge  of  the  circuit  court  was 
holding  court  in  one  of  the  other  counties  was 
withhi  six  days  from  the  rendition  of  the  judg- 
ment. 

2.  Under  Rev.  St.  1899,  art.  2,  S  4180,  subd.  4, 
providing  that  the  time  within  which  an  act  is 
to  be  done  shall  be  computed  fay  exdading  the 
first  day  and  including  the  hist,  etc.,  Sunday  is 
to  be  indnded  in  computing  the  time  within 
which  an  appeal  from  a  justice's  judgment  in 
forcible  enti7  and  detainer  shall  be  taken. 

3.  Rev.  St  1890,  §§  3381,  3382,  require  appel- 
lant from  a  justice's  judgment  in  forcible  entry 
and  detainer  to  file  a  certified  transcript  of  the 
record  before  the  return  day  of  the  appeal,  and 
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provide  that,  if  he  fails  to  do  bo,  appellee  may 
produce  such  traniscript,  and  the  court  shall  af- 
firm the  judgment,  except  for  good  cause  shown. 
An  appellant  failed  to  file  his  transcript  within 
the  time  limited,  and  the  appellee  moved  to  dis- 
miss the  appeal  as  not  taken  in  time.  Seld,  that 
appellant  could  not  show  good  cause  for  his  de- 
fault, so  as  to  justify  the  court  in  overruling  the 
motion  to  dismiss,  but,  as  the  appeal  had  never 
been  perfected  b^  either  party,  the  court  was 
without  jurisdiction  thereof. 

Appeal  from  circuit  court,  St  Louis  coun- 
ty;   J.  W.  McElhlnaey,  Judge. 

Action  by  George  W.  Warner  against  Mary 
Donahue  and  others.  From  a  judgment  for 
plaintiff,  defendants  appealed  to  the  circuit 
court,  and  from  an  order  granting  a  motion 
to  dismiss  tlie  appeal  they  further  appeal. 
Affirmed. 

The  action  is  unlawful  detainer,  com- 
menced before  a  Justice  of  the  peace  of  St. 
liouis  county.  The  cause  was  tried  before 
the  justice  on  December  3,  1901.  The  jus- 
tice took  it  under  advisement,  and  on  the  6tb 
day  of  December,  which  was  Friday,  gave 
judgment  for  plaintiff.  At  6  or  6:30  o'clock 
p.  m.  on  the  12th  day  of  December,  defend- 
ants filed  with  the  justice  their  affidavit  and 
recognizance  for  an  appeal,  and  demanded  a 
transcript  of  the  proceedings  before  the  jus- 
tice. The  justice  approved  the  recognizance, 
and  allowed  the  appeal,  and  on  the  succeed- 
ing day  furnished  defendants  a  certified  tran- 
script of  the  proceedings  before  blm,  which, 
with  the  afRdavlt  recognizance,  and  other 
papers,  the  defendants  filed  in  the  office  of 
the  clerk  of  the  circuit  court  on  the  same 
d.iy.  Plaintifr  filed  the  following  motion  to 
dismiss  the  appeal  (omitting  caption) :  "Comes 
now  the  plaintlfF  in  the  above-entitled  cause, 
being  now  the  respondent  therein,  and  moves 
the  court  to  dismiss  the  defendants'  appeal, 
for  the  following  reasons:  Because  said 
cause,  being  a  cause  of  action  originating 
and  having  been  tried  before  the  Justice  from 
whom  the  appeal  was  taken  under  the  for- 
cible entry  and  detainer  act,  and  having  been 
tried  and  judgment  rendered  therein  during 
the  term  of  this  court  as  shown  by  the 
transcript  filed  In  said  cause  and  by  the 
records  of  this  court,  and  the  appeal  taken 
by  the  defendants  not  having  been  taken 
and  the  transcript  returned  to  this  court 
within  six  days  after  the  date  of  the  judg- 
ment appealed  from,  this  court  acquired,  and 
now  has,  no  Jurisdiction  in  said  cifuse  of 
action."  To  sustain  the  motion,  plaintiff 
read  In  evidence  the  following  stipulation: 
"It  is  admitted  that  on  the  30th  day  of 
November,  1901,  the  September  term  of  the 
circuit  court  of  St  Louis  county,  Missouri, 
adjourned  until  the  30th  day  of  December 
1901;  that  during  the  month  of  Decern t)er, 
1901,  the  Judge  of  the  circuit  court  of  St 
Louis  county,  Missouri,  was  engaged  in  hold- 
ing the  circuit  courts  of  Osage,  Gasconade, 
and  Franklin  counties,  Missouri,  and  com- 
pleted his  work  in  these  counties  on  the  2l8t 
of  December,  that-  year;  that  on  the  80th 


day  of  Deceml>er,  1901,  the  circuit  court  of 
St.  Tx>uis  county  was  convened,  pursuant  to 
adjournment  and  from  the  30tb  day  of  De- 
cember, 1901,  until  the  adjournment  of  the 
September  term  of  said  circuit  court  of  St. 
Louis  county  to  court  in  course,  which  was 
on  Saturday,  January  11,  1902,  the  said  cir- 
cuit court  of  St  Louis  county  was  solely 
engaged  in  the  trial  of  criminal  cases,  and 
that  during  said  period  of  time  no  civil  cases 
were  tried  or  set  for  trial."  Defendants 
offered  the  following  evidence:  First  Tliat 
the  eth  day  of  December,  1901,  was  on 
Friday.  Second.  The  evidence  of  John  DoU' 
abue,  one  of  the  defendants,  who  testified, 
in  substance:  That  he  went  to  the  Justice's 
office  December  12th,  about  6  p.  m.— not 
later  than  6:30  p.  m.— and  demanded  a  tran- 
script to  be  filed  in  the  office  of  the  clerk 
of  the  circuit  court,  and  the  justice  said  to 
him  that  "he  couldn't  possibly  get  it  for  me 
that  evening.  It  would  take  him  two  hours 
to  do  it;  and  he  said  to  me  that  he  would 
file  the  papers  himself;  and  I  insisted  on 
having  the  papers,  and  explained  to  him  that 
it  was  necessary  for  me  to  have  them;  and 
he  finally  went  and  got  a  book,  and  showed 
me  that  he  was  supposed  to  file  the  appeal; 
and  he  got  his  book  out,  and  he  said  I  was 
right;  that  we  were  supposed  to  file  the  op- 
peal.  So  I  told  him  we  would  like  to  have 
It  right  away;  and  he  said  I  should  not  be 
in  a  hurry:  that  we  had  got  six  days  from 
this  time,  which  would  be  six  days  after  the 
12th  of  December."  That  he  went  back  to 
the  justice's  office  on  the  next  day,  and  got 
the  transcript  and  other  papers,  and  filed 
them  with  the  clerk  of  the  circuit  court. 
That  he  told  the  justice  that  his  counsel  ad- 
vised him  that  the  transcript  should  be  filed 
with  the  clerk  on  the  12th.  George  L.  Ed- 
wards, defendants'  counsel,  testified  as  fol- 
lows: "I  will  state  to  the  court  that  when 
this  case  was  tried  before  the  Justice  of  the 
peace  he  held  his  court  in  a  place  called 
Georgetown,  two  or  three  miles  south  of 
Kirk  wood;  that  at  the  conclusion  of  the  trial 
I  asked  the  Justice,  after  he  announced  that 
he  was  going  to  take  the  case  under  advise- 
ment. If  he  would  write  me  when  he  had 
decided  the  case,  and  he  said  no,  that  be 
would  telephone  me  Immediately  on  his  hav- 
ing reached  a  decision  In  the  case.  He  ask- 
ed me  for  my  telephone  number,  which  I 
gave  him;  and  he  never  at  any  time  notified 
me  of  his  decision  in  the  case,  either  by 
telephone  or  by  letter.  The  first  I  knew 
that  the  case  had  been  decided  was  the  in- 
formation that  I  got  from  the  counsel  for 
the  plaintiff,  Mr.  Taylor,  which  was  on  Mon- 
day evening  following  the  date  of  the  judg- 
ment, according  to  my  best  recollection."  U. 
C.  Taylor,  counsel  for  plaintiff,  testified  that 
he  informed  Edwards  on  Monday  following 
Friday,  December  6th,  that  the  justice  had 
rendered  judgment  in  favor  of  the  plaintiff. 
The  court  took  the  matter  under  advise- 
ment, and  on  March  10,  1902,  sustained  the 


Digitized  by 


Google 


494 


72  SOUTHWESTERN  REPORTER. 


(Mo. 


motion  to  dlemlss  the  appeal.  Plaintiff  took 
the  necessary  steps  to  preserve  his  exceptions 
to  the  rulings  of  the  court,  and  appealed 
from  the  order  dlsmlsBing  his  appeal. 

Geo.  L.  Edwards,  for  appellants.  D.  O. 
Taylor,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facta).  1. 
Section  3368,  of  the  forcible  entry  and  de- 
tainer act  (Bey.  St  1899)  allows  an  appeal 
to  the  aggrieved  party.  Section  3369  of  the 
act  provides  that  no  appeal  shall  be  allowed 
unless  applied  for  and  an  affidavit  and  recog- 
nizance filed  within  10  days  after  the  ren- 
dition of  the  judgment  and  before  the  return 
day  of  the  appeal.  Section  8370  of  the  act 
provides  that  the  return  day  of  the  appeal 
shall,  if  the  Judgment  Is  rendered  In  vaca- 
tion of  the  circuit  court,  be  on  the  first  day 
of  the  next  term  thereof,  but,  if  the  Judg- 
ment is  rendered  In  term  time  of  the  circuit 
court  the  return  day  of  the  appeal  shall  be 
within  six  days  from  the  rendition  of  the 
Judgment  Section  8381  of  the  act  requires 
the  appellant  to  file  In  the  office  of  the  clerk 
of  the  circuit  court  a  certified  transcript  of 
the  record,  etc..  In  the  Justice's  court  on  or 
before  the  return  .day  of  the  appeal.  The 
next  secUon  (3382)  provides  that  if  the  ap- 
pellant falls  to  file  the  transcript,  eta,  on  or 
before  the  return  day  of  the  appeal,  the  ap- 
pellee may  produce  such  transcript  and  pa- 
pers, and  the  court  shall  affirm  the  Judgment 
unless  the  appellant  shall  show  good  cause 
for  his  default  Because  the  circuit  court  of 
St  Louis  county  .  adjourned  its  September 
term  from  November  80  to  December  30, 
1001,  and  during  the  30  days  of  adjournment 
the  Judge  was  engaged  in  holding  terms  of 
court  in  other  counties  of  his  circuit  defend- 
ants contend  there  was  no  term  of  the  St 
Louis  county  circuit  court  during  the  month 
of  December,  1001,  and  that  the  appeal  was 
not  returnable  until  the  next  regular  term, 
and  hence  they  had  10  days  in  which  to  per- 
fect their  appeal. 

The  Thirteenth  Judicial  circuit  is  composed 
of  St  Louis,  Franklin,  Gasconade,  and  Osage 
counties.  Section  1699,  Rev.  St  1899.  Sec- 
tion 1731,  Rev.  St  1809,  requires  that  a  term 
of  the  circuit  court  shall  be  held  In  the  coun- 
ty of  Osage  on  the  first  Monday  in  Decem- 
ber, in  the  county  of  Gasconade  on  the  sec- 
ond Monday  In  December,  and  in  the  county 
of  Franklin  on  the  third  Monday  in  Decem- 
ber. Hence  it  is  apparent  that  the  Septem- 
ber term  of  the  St  Louis  county  circuit  court 
was  adjourned  from  November  30th  to  De- 
cember 30th  for  the  purpose  of  enabling  the 
Judge  to  hold  the  regrular  terms  of  court  in 
the  other  counties  of  his  circuit  as  required 
by  law.  It  is  contended  that  two  terms  of 
circuit  court  cannot  coexist  in  one  and  the 
same  circuit  and  that  when  the  Judge  open- 
ed court  in  Osage  county  on  the  first  Mon- 
day in  December,  the  September  term  of  the 
St  Louis  county  circuit  court  was  thereby 
ended.    A  term  of  court  has  been  defined  to 


signify  the  period  from  the  first  day  of  the 
term  fixed  by  law  until  court  is  adjourned 
to  the  next  court  in  course,  and  the  word 
"vacation"  has  been  held  to  mean  the  period 
between  the  day  on  which  a  term  of  court  Is 
adjourned  to  the  next  court  in  course,  or 
until  the  day  of  the  beginning  of  another 
term,  and  not  the  mere  interval  when,  for 
any  reason,  the  court  Is  not  in  session,  and 
Is  adjourned  over  for  more  than  a  day.  State 
V.  Derkum  (K.  C.)  27  Mo.  App.  628;  Hadley 
V.  Bemero  (No.  8,680,  decided  at  the  present 
term  of  this  court  but  not  yet  officially  re- 
ported) 71  S.  W.  451;  Bronson  v.  Schulten, 
101  U.  S.,  loc  dt  415,  26  L.  Ed.  997;  Bray- 
man  V.  Whltcomb,  134  Mass.  525.  Under 
these  authorities  we  hold  that  the  month  of 
December  was  embraced  In  the  September 
term,  1901,  of  the  St  Louis  county  circuit 
court,  and  the  appeal  from  the  Justice's  court 
was  taken  during  a  term  of  the  circuit  court. 

2.  Appellants  insist  that  the  Sunday  fol- 
lowing the  Friday  on  which  the  Judgment 
was  rendered  by  the  Justice  should  be  ex- 
cluded from  the  count  of  the  days  in  de- 
termining the  return  day  of  the  appeal.  If 
Sunday  be  excluded,  then  the  return  day  of 
the  appeal  was  December  13th,  and  the 
transcript  was  filed  in  time.  The  fourth  sub- 
division of  section  4160,  Rev.  St.  1899,  art 
2,  entitled  "Construction  of  Statutes,"  pro- 
vides that  "the  time  within  which  an  act  is 
to  be  done  shall  be  computed  by  excluding 
the  first  day  and  including  the  last;  If  the 
last  day  be  Sunday  it  shall  be  excluded." 
In  Patchin  v.  Bonsack,  52  Mo.  431,  and  Lieb- 
erman  v.  Flndley  (K.  C.)  84  Ma  App.  384,  it 
was  ruled  that  tn  computing  the  time  limited 
for  perfecting  an  appeal  from  a  Justice's 
court  Sunday  is  to  be  Included.  In  the  City 
of  St  Joseph  ex  rel.  Saxton  Nat  Bank  v. 
Landls  (K.  C.)  64  Mo.  App.  315,  it  was  held 
that  in  computing  statutory  time  Sunday  is 
to  be  included.  The  statute  and  these  deci- 
sions are  against  defendants'  contention,  and 
we  hold  that  they  did  not  perfect  their  ap- 
peal within  six  days  from  the  rendition  of 
the  Judgment  by  the  Justice. 

3.  It  is  further  contended  that  under  the 
provisions  of  section  3382,  supra,  defendants 
showed  good  cause  for  their  default,  and  the 
court  should  have  overruled  the  motion  on 
the  evidence.  This  section  can  be  Invoked 
only  when  the  appellant  falls  to  file  a  tran- 
script together  with  the  original  affidavit 
recognizance,  and  other  original  papers.  In 
such  case,  after  the  return  day  of  the  appeal, 
the  appellee  may  file  such  a  transcript  etc., 
and  move  for  Judgment  on  the  transcript  he 
has  produced  and  filed.  Bernicker  y.  Mil- 
ler, 37  Mo.  498.  The  plaintiff  did  not  do  this, 
nor  could  he  have  done  so.  He  moved  to 
dismiss  the  appeal  on  the  ground  that  it  was 
taken  out  of  time,  and  for  this  reason  the 
court  had  no  Jurisdiction  over  the  subject- 
matter  of  the  suit  To  confer  Jurisdiction  on 
the  circuit  court  over  the  subject-matter  of 
the  suit  It  was  essential  that  tbe  appenl 
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should  have  been  perfected  by  filing  a  tran- 
script, etc.,  In  tbe  office  of  the  circuit  clerk 
on  or  before  the  return  day  of  the  appeal. 
Robinson  t.  Walker,  4fi  Mo.  117;  Holman  t. 
Hogg  (St  L.)  83  Mo.  App.  370;  Bauer  t. 
Cabanne,  11  Mo.  App.  114.  The  defendants 
having  failed  to  perfect  their  appeal  within 
the  time  allowed  by  law,  the  circuit  court 
acquired  no  Jurisdiction  over  the  subject- 
matter  of  the  suit,  and  rightfully  dismissed 
the  appeal 
The  Judgment  is  affirmed. 

RE7BURN  and  UOODB,  JJ.,  concur. 


SHANNON  T.  OARTHK. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  17, 

1903.) 

PARBNT    AND    CHILD— SERVICES    BT    CHILD— 

COMPENSATION— PRESUMPTIONS 

—INSTRUCTIONS. 

1.  Evidence  in  an  action  by  a  decedeuf  s 
daughter  to  recover  from  his  estate  tor  serv- 
ices examined,  and  A«ld  to  warrant  a  findini; 
that  the  services  were  rendered  at  the  instanoe 
of  the  deceased,  and  upon  bis  promise  to  pay. 

2.  An  instruction,  in  an  action  by  a  decedent's 
daughter  to  recover  from  his  estate  for  serv- 
ices, that  if  plaintiff  continned  to  reside  with 
her  parents  after  attaining  her  majority,  and 
did  work  as  before,  the  presnmption  is  that  the 
services  were  gratuitous,  and  that  the  burden 
was  on  her  to  rebut  this  presumption,  is  not  in 
conflict  with  another  instruction  that  ordinarily 
a  contract  to  pay  for  services  would  be  presum- 
ed, but  that  a  presumption  might  arise,  under 
certain  circumstances,  that  the  services  were 
gratuitous,  and  that  in  this  case  it  was  a  ques- 
tion for  the  jury,  taking  into  consideration  tho 
circumstances  and  the  relationship  of  the  par- 
ties, to  determine  if  there  was  an  implied  con- 
tract between  the  parties. 

8.  In  a  suit  by  a  decedent's  daughter  against 
his  estate  for  services,  an  instruction  that  plain- 
tiff could  not  recover  unless  she  showed,  by  a 
preponderance  of  evidence,  that  the  services 
were  performed  under  an  express  or  implied 
contract  to  pay  for  them,  was  proner. 

4.  When,  in  an  action  by  a  decedent's  daugh- 
ter for  services,  plaintifTs  evidence  showed  that 
she  came  home  at  her  father's  request,  and  be- 
gan work,  with  the  understanding  that  she  was 
to  receive  compensation,  It  was  not  error  to  In- 
struct that  she  could  recover  for  services  from 
the  time  she  began  work  up  to  the  death  of  her 
father. 

Appeal  from  circuit  court,  St  Francois 
county ;  Jas.  D.  Fox,  Judge. 

Action  by  Jennie  Shannon  against  F.  M. 
Carter,  administrator  of  the  estate  of  John 
C.  Shannon,  deceased.  From  a  Judgment  for 
plaintiff  In  the  probate  court  defendant  ap- 
pealed to  the  circuit  court  where  a  trial  de 
novo  was  had.  Judgment  for  plalntilF,  and 
defendant  appeals.    Affirmed. 

Huff  ft  Tucker,  for  appellant  Pipkin, 
Swlnk  ft  loung,  for  respondent 

OOODB,  J.  This  suit  was  Instituted  in 
the  probate  court  of  St  Francois  county  on 
an  account  reading  as  follows: 

1 4.  S<a  Executors  and  Admlnlitraton.  vol.  t2. 
Cent  Dig.  i  TU. 


The  EiState  of  John  O.  Shannon,  Deceased,  to 
Jennie  M.  Shannon,  Dr. 

To  832  weeks'  work,  at  $175  per 
week,  at  the  instance  and  request  of 
deceased   $1,456  00 

Credit  for  clothing  at  fifty  cents  per 
week  for  832  weeks 416  00 

To  balance  due  claimant $1,040  (X) 

Commencing  April  27,  1884,  and  ending  April 
14,  1901. 

To  this  account  there  was  attached  an 
affidavit  of  the  claimant  sworn  to  before  her 
attorney,  as  notary  public. 

In  the  probate  court  before  a  Jury,  the 
plaintiff  recovered  a  Judgment  for  $000, 
which  was  afterwards  allowed  by  said  court 
and  classified.  An  appeal  was  taken  from 
the  probate  court  to  the  circuit  court  where, 
on  a  trial  de  novo  before  a  Jury,  a  verdict 
was  rendered  In  plaintiff's  favor  for  $1,044. 
Judgment  was  entered  accordingly,  and  an 
appeal  taken  to  this  court 

While  there  were  many  witnesses  oif  ei- 
ther side,  the  evidence  for  the  respective 
parties  may  be  summarized  as  follows:  The 
testimony  of  the  plaintiff  tended  to  prove 
that  from  April,  1884,  until  her  father  died. 
In  April,  1901,  she  was  the  mainstay  of  her 
father's  household;  doing  the  domestic  work, 
such  as  cooldng,  ironing,  keeping  the  house 
In  order,  and  occasionally  doing  outside 
work,  such  as  feeding  the  stock.  At  an  un- 
certain date— some  time  about  1882— she  gave 
up  her  school,  to  go  home  to  take  charge  of 
the  housework,  at  the  request  of  her  father 
and  mother;  her  mother  being  an  old  woman, 
and  not  able  to  do  much,  and  her  father  an 
old  man.  She  had  a  brother  (B'rank),  who, 
it  seems,  from  some  mental  weakness,  was 
almost  helpless,  and  was  quite  a  burden  on 
the  family.  There  were  a  great  many  bauds 
on  the  place  at  times,  and  the  domestic  work 
was  onerous.  If  the  witnesses  for  the  plain- 
tiff are  to  be  believed— and  several  of  them 
were  her  brothers  and  sisters — the  brunt  of 
that  work  fell  on  her,  and  she  performed 
nearly  all  of  It  There  was  testimony,  too, 
that  her  father  made  statements  on  several 
occasions  that  she  would  be  rewarded  for  It, 
and  also  testimony  that  he  said  in  her  pres- 
ence that  she  should  be  remunerated,  al- 
though no  stipulated  compensation  was  prov- 
en. The  evidence  was  that  such  work  as 
plaintiff  performed  was  worth,  In  that  cotn- 
munlty,  about  $2  a  week.  The  evidence  for 
the  estate  tended  to  show  that  the  plaintiff 
did  only  her  part  of  the  work  around  her 
father's  house  and  farm;  that  the  family  was 
a  large  one,  there  being  many  children,  and 
all  of  them  being  reared  to  work.  The  other 
girls  married  and  left  home,  after  which,  of 
course,  the  household  duties  fell  more  to  the 
lot  of  plaintiff.  The  evidence  for  the  defense 
tends,  also,  to  show  that  plaintiff  was  often 
away  from  home  on  long  visits,  which  ex- 
tended over  months;  that  she  did  not  stop 
teaching  school  to  resume  domestic  work  in 
her  father's  household,  but  taught  until  the 
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school  dosed;  and,  generally,  the  evidence 
for  the  estate  was  that  the  duties  performed 
by  the  plaintiff  were  those  that  a  daughter 
still  liylng  at  home  after  she  had  reached 
her  majority  would  perform  without  expec- 
tation of  other  compensation  than  her  living. 
No  points  are  made  in  regard  to  the  testi- 
mony. 

For  the  plaintiff,  the  court  Instructed  the 
Jury  that,  where  services  are  rendered,  a  con- 
tract or  obligation  to  pay  will  be  presumed, 
but  that  a  presumption  may  arise  from  the 
relationship  of  the  parties  that  the  services 
were  acts  of  gratuitous  kindness;  that  In  this 
case  It  was  a  question  for  the  Jury,  taking 
into  consideration  all  the  circumstances,  In- 
cluding the  nature  of  the  relationship  of  the 
plaintiff  to  her  deceased  father,  and  her  con- 
dition In  life,  to  determine  whether  there 
was  an  implied  contract  to  compensate  plain- 
tiff for  her  services,  or  not,  and  If  the  Jury 
found  from  the  evidence  that  plaintiff  ren- 
dered services  for  her  father,  in  attending  to 
his  business  and  about  bis  residence,  and 
that  It  was  understood  between  them  that 
plaintiff  should  receive  pay  for  such  services, 
the  Jury  should  find  the  Issues  for  the  plain- 
tiff, and  allow  her  such  sum  as  they  might 
believe,  from  the  evidence,  she  was  entitled 
to,  not  exceeding  $1.75  a  week,  with  Interest 
thereon  at  6  per  cent,  from  the  date  of  the 
flllng  of  the  claim.  The  court  further  In- 
structed the  Jury  that  If  they  found  the  Is- 
sues, under  the  foregoing  instruction,  for  the 
plaintiff,  then,  in  ascertaining  what  compen- 
sation to  allow  her,  they  should  confine  the 
compensation  for  services  to  such  as  they 
might  find  were  rendered  to  her  deceased  fa- 
ther between  April  27,  1884,  and  April  14, 
1901.  The  defendant  requested  an  instruc- 
tion that  plaintiff  could  not  recover,  under 
the  evidence;  also  the  following:  "&)  The 
court  further  Instructs  the  Jury  that  where 
the  daughter  has  continued  to  live  with  her 
parents  after  arriving  at  majority,  and  con- 
tinues to  labor  as  before,  the  law  presumes 
such  services  to  be  gratuitous,  and  there 
rests  a  burden  on  the  claimant  in  this  case  to 
overthrow  such  presumption  by  preponder- 
ance of  testimony;  and,  further,  the  courts 
look  upon  claims  of  this  character  with  dis- 
favor, and,  to  prove  such  a  contract,  the  evi- 
dence must  be  clear  and  convincing,  and  the 
Jury  must  believe  from  the  evidence  that 
there  was  at  the  time  the  services  were  ren- 
dered an  expectation  on  the  part  of  the  plain- 
tiff to  receive  pay  for  such  services,  and  on 
the  part  of  the  deceased  to  pay  tor  the  same." 
The  court  refused  both  of  those,  but  gave 
the  following,  of  Its  own  motion,  In  lieu  of 
the  second  one:  "(3)  The  court  further  In- 
structs the  Jury  that  if  the  plaintiff  in  this 
case  continued  to  live  with  her  parents  aft- 
er arriving  at  her  majority,  and  continued  to 
labor  as  before,  the  law  then  presumes  such 
services  to  be  gratuitous,  and  the  burden  of 
rebutting  such  presumption  by  a  preponder- 
ance of  testimony  rests  on  the  plaintiff;  and, 


before  you  will  be  authorized  In  finding  a 
verdict  for  the  plaintiff,  you  must  believe 
and  find  from  the  evidence  in  this  case  that 
there  was,  at  the  time  the  services  were 
rendered,  an  expectation  on  the  part  of  the 
plaintifl  to  receive  pay  for  such  services, 
and  on  the  part  of  John  C.  Shannon  to  pay 
for  the  same.  (4)  The  court  Instructs  the 
Jury  that  the  law  in  this  case  is  that  the  or- 
dinary presiuaption  of  contract  for  valuable 
services  rendered  does  not  obtain,  and  the 
plaintiff  cannot  recover  in  this  case  unless 
she  shows  by  a  greater  weight  of  testimony 
that  the  services  sued  for  were  performed 
under  and  by  virtue  of  a  contract,  either  ex- 
press or  implied." 

The  only  errors  assigned  are  In  respect  to 
the  instructions,  and  the  defendant  contends, 
first,  that  there  was  no  evidence  to  support 
the  verdict;  and,  second,  if  there  was,  there 
were  inaccurate  charges  given  to  the  Jury. 

The  error  assigned  tn  regard  to  the  in- 
sufficiency of  the  evidence  merits  no  atten- 
tion whatever,  for  witness  after  witness 
swore  the  services  rendered  by  plaintiff,  ex- 
tending throughout  many  years,  were  ren- 
dered at  the  Instance  of  her  father,  and  that 
he  promised  to  pay  for  them. 

As  to  the  first  instruction  given  for  the 
plaintiff,  it  is  copied  from  dne  approved  and 
commended  by  the  Supreme  Court  in  a  simi- 
lar litigation.  Sprague  v.  Sea,  152  Mo.  327. 
53  S.  W.  1074. 

The  third  instruction  given  by  the  court  of 
Its  own  motion  Is  conceded  by  defendant  to 
be  conect,  but  said  to  be  in  conflict  with 
the  first  one  given  for  the  plaintiff.  In  that 
the  latter  declares  that  the  law  presumes 
the  services  were  to  be  paid  for,  which  pre- 
sumption may  be  rebutted  by  circumstances, 
such  as  relationship  of  the  parties,  while 
the  other  declares  the  services  are  presumed 
to  be  gratuitous.  We  see  no  conflict  in  those 
two  instructions  at  all.  The  first  one  was 
general  in  its  opening  clauses,  and,  as  has 
been  seen,  told  the  Jury,  in  approved  words, 
that  ordinarily,  where  services  were  ren- 
dered, a  contract  or  obligation  to  pay  would 
be  presumed,  but  that  a  presumption  might 
arise,  under  certain  circumstances,  that  the 
services  were  gratuitous.  The  instruction 
then  proceeded  to  inform  the  Jury  that  in 
this  particular  case  it  was  a  question  for 
them,  taking  into  consideration  all  the  cir- 
cumstances, Including  the  relationship  of  the 
parties,  to  determine  whether  or  not  there 
was  an  Implied  contract  for  compensation. 

The  third  Instruction  hypothecated  the  de- 
fendant's theory,  to  wit,  that  the  plaintiff 
simply  continued  to  reside  with  her  father 
after  arriving  at  her  majority,  and  continued 
her  labors  as  before,  and  told  the  Jury  that 
in  that  case  the  law  presumed  whatever 
services  she  rendered  were  given  gratuitous- 
ly, that  the  burden  was  on  her  to  rebut  said 
presumption  by  a  preponderance  of  the  evi- 
dence, and  that,  before  the  Jury  would  be 
Justified  in  awarding  her  a  verdict,   they 
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must  And  from  the  evidence  that  she  ren- 
dered the  serricea  with  an  expectation  of 
payment  That  was  a  correct  Instraction,  on 
the  defendant's  theory  of  the  case.  Plain- 
tiff's testimony  tended  to  show  that,  Instead 
of  remaining  at  home  after  she  reached  her 
majority,  and  continuing  her  labors  as  be- 
fore, she  left  home,  and  was  called  back  by 
her  father  and  mother,  Induced  to  give  up 
another  employment,  and,  at  their  request, 
remained  with  them  and  assisted  them. 

The  fourth  Instruction  given  by  the  court 
of  Its  own  motion  must  have  freed  the  Jury 
from  any  doubt  as  to  the  legal  presumption 
In  this  case,  for  It  distinctly  told  them  that 
the  usual  presumption  of  a  contract  to  pay 
for  valuable  services  did  not  obtain,  and 
that  the  plaintiff  could  not  recover  unless 
she  showed,  by  the  greater  weight  of  the 
testimony,  that  the  services  sued  for  were 
performed  under  and  by  virtue  of  a  con- 
tract, express  or  Implied. 

As  to  the  measure  of  plaintiff's  recovery, 
the  effect  of  the  instructions  was  that  plain- 
tiff could  only  recover  for  such  services  as 
she  rendered  under  a  contract,  express  or 
Implied,  which  recovery  must  be  limited  to 
the  time  between  April  27,  1884,  when  she 
began  the  services,  and  April  14,  1901,  when 
ber  father  died.  The  complaint  of  appel- 
lant In  regard  to  the  measure  of  damages  Is 
that  the  Jury  were  not  advised  to  confine  the 
damages  awarded  to  compensation  for  such 
work  as  was  performed  after  a  contract  or 
understanding  was  made  between  plaintiff 
and  her  father.  This  objection  is  untenable, 
because,  if  the  evidence  for  the  plaintiff  was 
trne,  as  the  Jury  must  have  believed  It  to 
be.  she  began  to  work  with  the  understand- 
ing that  she  should  receive  compensation  In 
April,  1884.  The  effect  of  defendant's  evi- 
dence was,  of  course,  that  she  was  render- 
ing free  services,  and  that  there  was  no  un- 
derstanding at  all  in  regard  to  compensa- 
tion. 

This  case  seems  to  have  been  carefully 
Instmcted,  and,  as  the  evidence  was  suffi- 
cient to  warrant  the  verdict  the  Judgment  is 
affirmed. 

BLAND,  P.  X,  and  BEYBURN,  3.,  con- 
cur. 


VAN  BURBN  COUNTY  8AV.  BANK  t. 

MILLS. 

(Court  of  Appeals  at  St  Louis,  Mo.    Jan.  17, 

1903.) 

BILLS  AND  NOTBS-ACTIONS-PLBADINO— JCS- 
TICBS  OP  THE  PKACK— APPEAL— TRIAL  DH 
NOVO-CIRCUIT  COURT-CHANOB  OP  ISSUES 
— VERDICT— BVIDENCB. 

1.  Where,  in  an  actiou  by  a  bank  on  a  note, 
defendant  pleaded  in  the  justice  court  that  the 
note  was  given  to  check  against  and  that  de- 
fendant checked  against  the  note  as  a  deposit 
bat  paid  to  tlie  bonk  the  full  amount  of  the 
checks  so  drawn,  and  plaintiff  wrougfully  refus- 
ed to  credit  the  note  with  the  amount  so  remit- 
ted, wherefore  defendant  says  tliat  the  note  was 
72  S.W.-B2 


tuUy  paid  off,  on  the  trial  de  novo  In  the  circuit 
court  evidence  that  defendant  drew  checks 
against  the  amount  of  the  note,  and  afterwards 
paid  the  amount  of  such  checks  to  the  bank, 
was  not  such  a  chanse  in  the  defense  as  is  for- 
bidden by  Rev.  St  1^,  {  4079,  on  appeal  from 
a  Justice. 

2.  Where,  in  «n  action  by  a  bank  on  a  note, 
defendant  claimed  that  the  note  was  made  to 
secure  diecks  to  be  snbseqnently  drawn,  and 
that  such  note  was  not  credited  to  bis  account 
and  that  he  had  paid  the  amount  of  all  checks 
drawn  against  the  note,  and  the  bank's  ledger 
failed  to  show  that  the  note  was  credited  to 
defendant's  account  though  a  witness  for  the 
bank  testified  that  tills  was  dne  to  the  fact  that 
the  face  of  the  note  was  paid  to  defendant  !u 
caali,  whidi  defendant  denied,  a  judgment  in 
favor  of  defendant  was  not  contrary  to  the 
weight  of  evidence. 

Appeal  from  circuit  court,  Knox  county; 
Edwin  R.  McKee,  Judge. 

Action  by  the  Van  Buren  County  Savings 
Bank  against  J.  EL  Mills.  From  a  Justice's 
Judgment  in  favor  of  defendant,  affirmed  by 
the  circuit  court,  plaintiff  appeals.    Affirmed. 

Statement  of  the  Case. 

This  action  was  insdtated  before  a  Jus- 
tice of  the  peace  on  a  promissory  note  exe- 
cuted by  the  defendant  to  the  plaintiff  Octo- 
ber 25,  1897,  for  $100,  due  00  days  after 
date.  Defendant  filed  an  answer  in  the  Jus- 
tice's court,  which,  In  addition  to  a  general 
denial,  contained  the  following  special  de- 
fense: "Defendant  further  says  that  he  ad- 
mits the  execution  of  the  note  sued  on,  but 
says  that  said  note,  with  other  notes,  were 
given  to  the  said  bank  by  this  defendant  for 
the  purpose  of  checking  against  them,  and 
to  secure  checks  drawn  by  this  defendant 
on  said  bank.  That  this  defendant  did  draw 
checks  on  said  bank  at  divers  times  against 
said  notes  as  such  deposit,  but  defendant 
says  that  at  the  time  and  at  divers  other 
times  he  remitted  and  paid  to  said  bank  the 
full  amount  of  the  checks  so  drawn  on  said 
bank  by  this  defendant  But  defendant 
charges  and  avers  that  said  plaintiff  wrong- 
fully and  fraudulently  refused  to  credit  said 
note  and  said  other  notes  with  the  amounts 
BO  remitted  by  this  defendant  as  aforesaid. 
Wherefore  defendant  says  that  said  notes 
are  fully  paid  off  and  discharged,  and  asks 
to  be  discharged,  with  costs."  The  testimo- 
ny of  Mills,  which  was  corroborated  by  cer- 
tain circumstances,  was  that  he  was  in  the 
cattle  business,  and  frequently  had  occasion, 
when  purchasing  stock,  to  draw  checks  on 
the  plaintiff,  the  Van  Buren  Savings  Bank, 
and  tliat.  In  view  of  checks  which  he  might 
draw,  be  gave  the  note  In  suit  to  the  bank, 
so  that  the  amount  of  It  might  be  credited  to 
his  account  in  the  bank,  against  which  he 
could  then  check  without  overdrawing.  He 
testified  further  that  he  received  no  credit 
for  the  note  in  suit  on  his  account  with  said 
bank,  but  that  be  afterwards  paid  to  the 
bank  the  full  amount  of  all  of  the  checks 
he  drew  on  it  On  the  other  band,  the  testi- 
mony of  the  cashier  of  the  bank  and  of  other 
witnesses  Is  that  Mills  was  paid  the  pro- 
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ceeds  of  tbe  note  In  cash  at  the  time  it  was 
executed.  This  testimony  wsa  given  on  tbe 
trial  de  noyo  in  tlie  circuit  court,  which  re- 
sulted In  a  Judgment  in  favor  of  tbe  defend- 
ant, an  appeal  being  taken  from  tliat  judg- 
ment to  tblg  court  It  should  be  stated  that 
at  tbe  first  term  of  tbe  circuit  court  after 
the  case  was  appealed  thereto  the  defendant 
made  application  for  a  continuance,  stating 
that  be  had  paid  tbe  note  in  suit  In  full, 
which  payment  his  brother,  T.  S.  Mills,  wit- 
nessed, and  a  continuance  was  prayed  on 
account  of  the  absence  of  said  T.  S.  Mills. 

Rutherford  Newbold,  for  appellant  Berk- 
beimer  &  Dawson,  for  respondent 

Opinion. 

GOODS,  J.  (after  stating  the  facta).  L 
Appellant  insists  that  the  case  was  tried  on 
an  Issue  in  tbe  circuit  court  different  from 
that  Joined  in  the  Justice's  court,  tbe  an- 
swer filed  by  the  defendant  In  tbe  latter 
court  being  asserted  to  state  tbe  defense  of 
payment  of  the  note.  We  have  quoted  tbe 
answer,  which  speaks  for  itself;  and  while  It 
might  perhaps,  be  construed  to  plead  pay- 
ment of  the  note,  the  facts  stated  are  con- 
sistent with  those  testified  to  by  tbe  defend- 
ant; namely,  that  he  drew  checks  against 
tbe  amount  of  this  note,  but  afterwards  paid 
those  checks  to  tbe  bank.  It  is  true  the  an- 
swer states  the  bank  failed  to  credit  tbe  note 
with  tbe  amount  so  paid;  but  a  fair  con- 
struction of  tbe  averments  Is  that  Mills  drew 
checks  on  his  account,  supposing  a  credit 
bad  been  given  bim  for  tbe  proceeds  of  this 
note;  and  afterwards  paid  tbe  checks  with- 
out having  received  credit  for  tbe  note's  pro- 
ceeds. There  was  no  such  change  of  tbe 
defense  in  the  circuit  court  as  is  forbidden 
by  the  statutes,  which  seem,  indeed,  to  be  di- 
rected only  against  changing  the  cause  of 
action,  or  perhaps  a  counterclaim.  Rev.  St 
1899,  }  4079;  Hixon  v.  Selders  (K.  0.)  46  Mo. 
▲pp.  275. 

2.  It  is  also  contended  that  tbe  verdict  of 
the  Jury  was  so  opposed  to  tbe  weight  of  tbe 
evidence  as  to  be  manifestly  tbe  result  of 
prejudice  or  passion.  We  think  otherwise. 
It  is  by  no  means  clear  from  tbe  account  of 
defendant  with  the  bank,  which  was  Intro- 
duced in  evidence,  that  defendant  got  credit 
for  the  amount  of  the  note  in  suit,  and  In 
fact  it  was  admltied  at  tbe  trial  by  tbe 
bank's  attorney  that  Its  ledger  did  not  show 
any  credit  to  defendant  by  reason  of  tbe 
note  in  suit,  although  this  fact  was  stated 
by  the  bank's  officers  to  be  due  to  the  fact 
that  Mills  was  paid  the  cash  on  tbe  note 
when  be  gave  It  Mills  swore  to  tbe  con- 
trary, however,  and,  as  there  was  plenty  of 
evidence  on  both  sides  of  tbe  question,  it 
was  one  for  the  Jury  to  decide,  subject  to  tbe 
revisory  power  of  the  trial  court 

Tbe  Judgment  is  afibmed. 

BI^AND,  P.  J.,  and  RBYBURN,  J«  conetir. 


STATE  ex   reL   HOPPBB  t.  OOTTBNaiM 

•taL 

(Supreme  Court  of  Missonri,  Division  No.  1. 

Feb.  18.  1908.) 

MANDAMUS  —  JUDGMENT    AOAIN8T    COUNTT— 
COMPSLUNQ  PAYMBNT— SPECIAL   FUND. 

1.  One  having  a  general  judgment  against  a 
county  la  not  entitied  to  mandamus  to  compel 
payment  from  funds  derived  from  taxes  levied 
for  the  payment  of  certain  imnds,  irrespective 
of  whether  the  bonds  were  valid  or  invalid. 

Appeal  from  circuit  court,  Wright  county; 
Argus  Cox,  Judge. 

Bfondamns  by  the  state,  on  relation  of  Wil- 
liam Hopper,  against  William  Gottengim  and 
others,  as  Judges  of  the  county  court  of 
Wright  county,  and  the  treasurer  thereof,  to 
compel  an  order  for  tbe  payment  of  a  Judg- 
ment, and  tbe  drawing  of  a  warrant  there- 
for. From  a  Judgment  refusing  a  peremp- 
tory writ,  relator  appeals.    Affirmed. 

L.  O.  Neider  and  Tbos.  H.  Mualck,  for  ap- 
pellant   W.  S.  Pope,  for  respondents. 

BRACE,  P.  J.  On  tbe  16tb  day  of  Septem- 
ber, 1898,  tbe  relator  obtained  a  judgment 
against  Wright  county  for  tbe  sum  of  *1,776.- 
46,  and  on  the  80th  of  May,  1899,  instituted 
this  proceeding  by  mandamus  in  the  circuit 
court  of  said  county  to  compel  the  respond- 
ents, who  are  tbe  judges  of  the  county  court 
and  tbe  treasurer  of  said  county— the  former, 
to  order  payment  of  said  Judgment  and 
draw  a  warrant  on  the  county  treasurer 
therefor;  and  tbe  latter,  to  pay  the  same  out 
of  a  fund  in  said  treasury,  derived  as  fol- 
lows: At  the  May  term,  1897,  of  said  county 
court,  and  on  tbe  7tb  day  of  May,  1897,  tbe 
following  order  was  made  by  said  court: 
"Whereas,  the  courthouse  situated  at  Hart- 
ville,  tbe  county  seat  of  Wright  county,  in  tbe 
state  of  Missouri,  was  destroyed  by  fire,  and 
the  said  county  of  Wright  has  no  courtbouse, 
and  it  is  necessary  for  the  transaction  of 
public  business  to  erect  a  courtbouse  forth- 
with, and  the  said  county  of  Wright  bas  no 
means  with  which  to  erect  tbe  same,  but  by 
an  issue  of  county  bonds;  and  whereas,  the 
said  county  of  Wright  has  no  bonded  Indebt- 
edness, and  the  bonded  indebtedness  hereaft- 
er to  be  issued  under  the  provision  of  our 
statutes  authorizing  tbe  erection  of  a  court- 
house, will  not  equal  five  per  cent  of  the  as- 
sessed valuation  of  tbe  real  and  personal 
property  in  said  county  of  Wright:  There- 
fore it  is  ordered  by  county  court  of  said 
county  of  Wright  that  county  bonds  of  the 
said  county  of  Wright  In  tbe  sum  of  $10,000 
be  issued  under  and  in  pursuit  of  the  provi- 
sions of  section  3107,  Rev.  St  Mo.  1889,  for 
tbe  purpose  of  rebuilding  a  courthouse  at 
Hartvllle,  tbe  county  seat  of  said  coun- 
ty of  Wright;  said  bonds  to  be  of  tbe  de- 
nomination of  $500  each,  and  numbered 
from  one  to  twenty,  both  inclusive,  pay- 
able In  fifteen  years  from  July  1,  1897,  bear- 
ing six  per  cent  Interest  per  annum,  paya- 
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ble  annnally;  principal  and  Interest  payable 
in  lawful  money  of  the  United  States  at  tbe 
office  of  the  county  treasurer  of  said  county 
of  Wright  Interest  to  be  evidenced  by  cou- 
pons thereto  attached,  numbered  seriatim 
from  one  to  fifteen,  both  inclusive.  Said 
bonds  shall  be  signed  by  the  president  of 
the  county  court,  countersigned  by  the  coun- 
ty clerk,  with  the  seal  of  his  office  affixed, 
and  shall  have  printed  on  the  back  thereof 
a  copy  of  the  order  of  the  county  court  un- 
der vrhlch  said  bonds  were  Issued,  and  the 
coupons  thereto  attached,  to  be  countersign- 
ed by  the  county  treasurer.  It  la  therefore 
ordered  by  the  court  that,  for  the  purpose  of 
paying  Interest  on  said  bonds,  there  shall  be 
levied  on  the  taxable  property  In  the  said 
county  of  Wright  for  each  year,  until  all  the 
interest  on  said  bonds  Is  paid,  the  sum  of 
three  cents  on  the  $100  valuation.  And  it  is 
further  ordered  by  the  court  that,  for  the 
purpose  of  creating  a  sinking  fund  to  pay 
said  bonds  at  maturity,  there  shall  be  levied 
upon  the  taxable  property  of  said  county  of 
Wright  In  each  year,  until  the  principal  of 
said  bonds  is  paid,  three  cents  per  $100  valu- 
ation, wbich  shall  be  collected  and  paid  Into 
the  treasury,  and  held  as  a  sinking  fund  to 
pay  the  principal  of  said  bonds,  and  to  be 
used  for  no  other  purpose."  In  pursuance  of 
this  order  a  tax  of  2  cents  on  the  $100  was 
levied  for  said  sinking  fund,  and  3  cents  on 
the  $100  for  said  interest  fund,  for  the  years 
1887  and  1888;  and  the  evidence  tends  to 
prove  that  on  account  thereof  there  was  col- 
lected and  paid  into  the  treasury  for  the 
year  1897  the  sum  of  $1,253,  and  for  the  year 
1898  the  sum  of  $1,100;  that  at  the  time  this 
proceeding  was  Instituted  there  was,  of  the 
moneys  so  collected,  in  the  treasury,  to  the 
credit  of  the  sinking  fund,  the  sum  of  $550.- 
65,  and  to  the  credit  of  the  interest  fund  the 
sum  of  $615;  and  that  there  was  loaned  out 
the  sum  of  $770,  making  a  total  of  $1,936.65, 
wbich  la  the  fund  the  relator  contends  is  ap- 
plicable, and  which  he  seeks  to  have  applied, 
to  the  payment  of  his  Judgment  The  ground 
of  this  contention  is  that  the  bonds  and  cou- 
pons issued  In  pursuance  of  the  order  of  May 
7,  1887,  are  illegal  and  void,  being,  as  It  Is 
claimed,  a  debt  created  in  excess  of  the  lim- 
itations of  sections  11  and  12  of  article  10 
of  the  Constitution,  and  that  the  taxes  levied 
and  collected  to  provide  a  fund  for  the  pay- 
ment of  the  principal  and  Interest  thereof 
were  so  levied  by  the  county  court  without 
any  order  of  the  circuit  court  as  required  by 
sections  7G53,  7654,  Rev.  St  1888.  Hence  the 
fund  aforesaid  in  the  county  treasury,  so 
collected  In  this  manner  and  for  these  pur- 
poses, is  there  without  warrant  of  law.  Is  not 
appropriated  to  any  legal  purpose,  and  Is 
therefore  applicable  to  the  payment  of  rela- 
tor's Judgment  The  conclusion  drawn  by 
the  relator  in  this  contention  is  such  a  pal- 
pable non  seqnitur  from  the  premises  laid 
down  in  bis  proposition  that  it  becomes  un- 
necessary to  consider  the  serious  questions 


involved  In  his  premises,  in  which  other  per- 
sons not  parties  to  this  proceeding  are  deep- 
ly Interested,  and  who  ought  to  be  heard  In 
any  case  affecting  their  rights.  The  writ  of 
mandamus  is,  to  a  certain  extent  a  discre- 
tionary writ  and  ought  not  to  issue  unless 
there  is  a  clear  legal  right  and  will  be  denied 
in  doubtful  cases,  or  when  it  would,  in  a  col- 
lateral matter,  dedde  questions  of  impor- 
tance between  persons  not  parties  to  the  pro- 
ceeding, upon  whom  its  enforcement  would 
entail  great  hardships  and  difficulties.  19 
Am.  &  Eng.  Encycl.  of  Law  (2d  Ed.)  p.  753b. 
The  judgment  of  the  relator  was  a  gen- 
eral judgment  against  the  county.  His  only 
right  was  to  have  funds  belonging  to  the 
general  revenue  fund  of  the  county,  not  oth- 
erwise appropriated,  applied  to  the  payment 
of  his  judgment  The  fund  in  question  was 
no  part  of  the  general  revenue  fund  of  the 
county.  It  was  a  special  fund  raised  for  a 
particular  purpose,  and  neither  the  county 
court  nor  the  county  treasurer  Iiad  any  right 
to  apply  a  dollar  of  it  to  any  other  purpose. 
If,  on  the  one  hand,  the  bonds  are  valid,  and 
the  taxes  were  legally  levied,  the  bondhold- 
ers are  entitled  to  it  If,  on  the  other  hand, 
the  bonds  are  invalid,  or  the  taxes  were  ille- 
gally levied,  the  taxpayers  from  whom  it 
was  Illegally  and  wrongfully  wrested  are  en- 
titled to  it  In  neither  event  is  the  county 
entitled  to  it  and  in  neither  event  Is  it  ap- 
plicable to  Its  general  indebtedness.  The 
county  court  and  the  treasurer  could  not  so 
rightfully  apply  It.  The  circuit  court,  on 
the  facts  of  the  case,  correctly  refused  a  per- 
emptory writ  commanding  them  so  to  do,  and 
its  judgment  is  affirmed.    All  concur. 


UNION  TRUST  CO.  t.  SODERER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  18,  1903.) 

ADMINISTRATOR   PENDENTE    LITB— RIGHT   TO 
POSSESSION   OF  REALTY. 

1.  A  petition  In  an  action  by  an  administrator 
to  recover  personalty  from  the  heirs  of  decedent, 
which  does  not  describe  the  personalty,  is  fa- 
tally defective. 

2.  Under  Rev.  St  1899,  {  13,  declaring  that, 
if  the  validity  of  a  will  be  contested,  letters  of 
administration  shall  be  granted  dnriug  the  time 
of  such  contest  to  some  other  person  who  shall 
take  charge  of  the  property,  etc.,  an  adminis- 
trator pendente  lite  during  such  contest  has  no 
right  to  possession  of  the  real  estate  owned  by 
decedent  at  the  time  of  his  death,  nnless  the 
probate  court  so  orders,  or  the  property  is  need- 
ed to  pay  debts. 

Appeal  from  St  Louis  circuit  court;  Wm. 
Zacbrltz,  Judge. 

Action  by  the  Union  Trust  Company,  as 
administrator  pendente  lite  of  Alois  Soderer, 
against  Caroline  Soderer  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

During  a  contest  of  the  alleged  will  of 
Alois  Soderer,  the  plaintiff  was  appointed  by 
the  probate  court  administrator  pendente 
lite  of  the  estate.    This  suit  was  begun  in 
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the  circuit  court  by  the  plaintiff  In  that  ca- 
pacity to  recover  of  the  defendants  personal 
property  and  real  estate  which  tlie  petition 
alleges  belonged  to  the  estate  and  came  Into 
the  hands  of  defendants  as  trustees  under 
the  will.  The  petition  alleges  that  personal 
property  of  the  value  of  $5,800,  belonging  to 
the  estate,  was  turned  over  to  the  defendants 
liy  the  executrix  before  the  plaintiffs  ap- 
pointment as  administrator  p.  1.,  and  is  now 
held  by  them,  and  also  several  parcels  of 
real  estate,  which  are  rented,  and  from 
which  the  defendants  are  collecting  rents  to 
the  amount  of  $1,000  a  month;  that  defend- 
ants claim  the  right  to  hold  this  personal 
property  and  real  estate,  and  collect  their 
rents,  by  virtue  of  the  will,  undo:  which 
they  are  appointed  trustees;  that  plaintiff 
has  demanded  possession  of  the  personal 
property  and  real  estate,  and  an  account  of 
the  rents  collected,  but  defendants  have  re- 
fused to  render  the  same.  The  prayer  Is  for 
a  decree  for  possession,  an  accounting,  an 
Injunction  from  interfering  with  plaintiff's 
management  of  the  estate,  etc.  Defendants 
demurred  to  the  petition.  The  court  sus- 
tained the  demurrer,  and  plaintiff  declined 
to  plead  further.  There  was  a  final  judg- 
ment for  defendants,  and  the  plaintiff  ap- 
peals. 

Joseph  W.  I^ewis,  for  appellant  H.  A, 
I^oevy  and  Geo.  W.  Lubke,  for  respondents. 

VAIXIANT,  J.  (after  stating  the  facts). 
The  plaintiff  is,  of  course,  entitled  to  posses- 
sion of  all  the  personal  property  belonging 
to  the  estate.  The  petition  alleges  tliat  be- 
fore the  plaintiff's  appointment  the  execu- 
trix turned  over  to  the  defendants  personal 
property  belonging  to  the  estate  to  the  value 
of  $5,800,  and  that  defendants  still  hold  the 
same.  But  the  petition  does  not  state  of 
wliat  that  personalty  consisted,  and  there- 
fore there  is  no  Issue  tendered  as  to  personal 
property.  There  could  be  no  valid  Judgment 
against  the  defendants  for  personal  prop- 
erty when  the  property  is  not  described,  and 
there  could  be  no  description  in  the  Judg- 
ment if  there  is  none  In  the  petition.  It  was 
not  error,  therefore,  to  sustain  the  demur- 
rer to  the  petition  regarding  it  as  a  de- 
mand for  personal  property. 

The  main  point  in  dispute,  however,  as 
we  Judge  from  the  briefs  before  us,  is  as  to 
the  right  of  the  administrator  pendente  lite 
to  the  possession  of  the  real  estate  owned  by 
the  deceased  at  the  time  of  his  death.  All 
our  law  on  the  subject  of  the  office  of  ad- 
ministrator pendente  lite  Is  contained  in  the 
following  statute  (Section  13,  Rev.  St  1899): 
"If  the  validity  of  a  will  be  contested,  or  the 
executor  be  a  minor  or  absent  from  the 
state,  letters  of  administration  shall  be 
granted  during  the  time  of  such  contest,  mi- 
nority or  absence  to  some  other  person,  who 
shall  take  cliarge  of  the  property,  and  ad- 
minister the  same  according  to  law,  under 


the  discretion  of  the  court,  and  account  for 
and  pay  and  deliver  all  the  money  and  prop- 
erty of  the  estate  to  the  executor  or  regular 
administrator,  when  qnalifled  to  act"  The 
commission  that  that  statute  authorizes  to 
be  issued  ia  "letters  of  administration." 
Those  letters  are  to  be  issued  by  the  probate 
court  The  duties  of  the  person  to  whom  the 
letters  are  Issued  are  to  take  charge  of  the 
property,  and  administer  the  same  according 
to  law  under  the  direction  of  the  probate 
court,  and,  when  the  contest  is  ended,  to 
account  to  the  executor  or  regular  adminis- 
trator, under  the  eye  of  the  probate  court, 
and  pay  and  deliver  to  lilm  the  money  and 
proper^  of  the  estate.  He  is,  to  all  Intents 
and  purposes,  for  the  time  being,  the  admin- 
istrator of  the  estate;  neither  more  nor  less. 
It  is  not  contemplated  that  he  will  wind  up 
and  distribute  the  estate,  but  that  he  will  col- 
lect it,  and  hold  it,  and  make  disbursements, 
if  the  court  so  orders.  But  the  character  of 
his  office  Is  essentially  that  of  an  adminis- 
trator of  a  decedent's  estate.  The  tribunal 
in  which  he  must  render  his  accounts  is  the 
probate  coint,  and  the  laws  which  prescribe 
bla  powers  and  duties  are  the  laws  of  ad- 
ministration. He  has  no  greater  powers  than 
a  regular  administrator  has,  and  no  more 
comprehensive  title.  He  is  to  do,  while  his 
office  lasts,  whatever  an  administrator  should 
do  to  protect  the  interests  of  the  estate  for 
those  who  are  entitled  to  Its  beneSts.  He 
may  sue  for  and  collect  its  assets,  guard  the 
estate  in  the  matter  of  demands  against  it, 
and,  if  it  appears  that  there  will  not  be  suffi- 
cient personalty  to  pay  debts,  he  may  apply 
to  the  probate  court,  and  obtain  authority  to 
take  possession  of  the  real  estate  and  col- 
lect the  rents  therefrom.  But  an  adminis- 
trator pendente  lite  has  no  more  authority 
to  take  possession  of  the  real  estate  than  has 
a  regular  administrator.  He  has  nothing  to 
do  with  the  controversy  over  the  will.  The 
heir  Is  as  able  to  protect  his  inheritance  from 
the  claim  of  a  pretended  devisee,  while  the 
contest  over  the  will  Is  on,  as  he  is  to  pro- 
tect it  against  the  unjust  claim  of  a  creditor 
or  administrator.  If,  while  the  will  contest 
is  pending,  a  controversy  between  the  heir 
and  one  claiming  to  be  a  devisee  under  the 
disputed  will  arises  as  to  the  care  and  pres- 
ervation of  the  real  estate,  the  circuit  court 
is  open  to  either  of  them,  and  Is  all-powerful 
to  do  what  is  right  and  best  But  unless  it 
appears  to  be  necessary  to  draw  the  real  es- 
tate into  the  administration  for  the  payment 
of  debts,  the  administrator  pendente  lite  has 
no  concern  with  it  There  has  been  no  sug- 
gestion of  insufficiency  of  personalty,  and 
there  has  been  no  order  of  the  probate  court 
for  plaintiff  to  take'  possession  of  the  realty. 
The  learned  counsel  for  appellant  cite 
some  decisions  of  this  court  in  which  there 
are  expressions  to  the  effect  that  the  office 
of  an  administrator  pendente  lite  ia  ni.>re 
like  that  of  a  receiver  than  of  a  genmil  >:d- 
miuistrator.     Those   expressions,    bowevor. 
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arc  to  be  understood  In  the  Ugbt  of  tbe  facts 
of  the  cases  then  under  consideration.  In 
I^mb  T.  Helm,  5C  Mo.  420,  the  widow  had 
been  appointed  admiulstratrtz  with  the  will 
annexed,  and  afterwards  a  contest  of  the 
will  was  Instituted,  her  otfice  was  suspended, 
and  an  administrator  pendente  lite  was  ap- 
pointed. One  of  the  questions  in  that  case 
was  whether  the  widow  was  entitled  to  be 
appointed  administratrix  pei^dente  lite  un- 
der the  statute  which  gave  preference  to  the 
widow,  to  be  appointed  to  administer  her 
husband's  estate.  The  court  held  that  the 
statute  related  to  the  selection  of  one  to  be 
the  general  administrator  of  the  estate,  and 
did  not  govern  tbe  selection  of  an  adminis- 
trator pendente  lite.  It  was  in  that  connec- 
tion that  the  court  said  that  an  adminis- 
trator pendente  lite  was  more  in  the  nature 
of  a  receiver  than  of  a  general  administrator, 
meaning  thereby  that  his  chief  duty  was  to 
hold  and  preserve  tbe  estate  while  the  liti- 
gation was  pending;  that  he  was  more  of  a 
custodian  than  a  final  distributor.  It  was 
never  Intended  to  say  that  such  an  admin- 
istrator bad  like  powers  of  a  receiver  in  chan- 
cery. As  we  have  seen,  all  the  law  on  tbe 
subject  is  contained  In  the  brief  section  of 
the  statute  above  quoted.  We  can  find  no 
authority  In  that  for  tbe  clothing  of  tbe  tem- 
porary administrator  with  the  powers  of 
a  cbancery  receiver,  or  conferring  on  the 
probate  court  equity  Jurisdiction.  In  Hawk- 
Ins  T.  Cunningham,  67  Ma  416,  to  which  we 
are  referred,  reference  Is  made  to  allowing 
an  administrator  pendente  lite  commissions 
on  rents  collected  by  him.  But  there  was  no 
question  in  that  case  as  to  tbe  right  of  such 
an  administrator  to  take  charge  of  the  real 
estate.  Of  course,  If  he  comes  rightly  Into 
possession  of  the  real  estate,  in  the  manner 
prescribed  by  law,  he  is  entitled  to  commis- 
sions on  the  rents,  as  on  any  other  money  In 
his  tiands.  There  la  no  authority  in  that 
case  for  the  contention  now  made  by  appel- 
lant The  strongest  reliance  of  appellant  is 
In  certain  language  used  In  the  opinion  in 
tbe  case  of  tbe  Estate  of  Soulard,  141  Mo. 
672,  43  S.  W.  617.  In  that  case  the  adminis- 
trator pendente  lite  had  (by  what  author- 
ity does  not  appear)  taken  possession  of  tbe 
realty,  managed  it,  and  collected  the  rents 
dnrlng  tbe  period  of  the  temporary  adminis- 
tration, and  In  bis  final  settiement  had  ac- 
cotmted  for  and  paid  over  the  rents  collect- 
ed; and  the  question  was,  was  he  entitled 
to  commissions  on  tbe  rents.  It  was  held 
that  be  was.  In  the  opinion  in  that  case  lan- 
guage is  used  to  tbe  effect  that  such  an  ad- 
ministrator is  In  the  nature  of  a  receiver, 
and  that  he  has  the  right  to  take  possession 
of  all  the  estate,  real  and  personal.  Tbe 
language  is  to  be  understood,  however,  as 
referable  to  the  facts  of  tbe  case.  If  it  Is  to 
l>e  considered  to  mean  that  an  administrator 
pendente  lite  has  the  right,  by  virtue  of  bis 
office,  to  take  possession  of  the  real  estate 
which  was  owned  by  the  decedent  at  tbe 


time  of  bis  death,  without  an  order  of  the 
probate  court,  and  when  not  needed  to  pay 
debts.  It  has  not  our  approval. 

There  are  no  facts  stated  In  this  petition 
that  entttie  the  plaintiff  to  take  possession 
of  the  real  estate  mentioned  therein,  and 
therefore  the  court's  judgment  on  the  demur- 
rer was  correct. 

Tbe  Judgment  Is  affirmed.    All  concur. 


PHILLIPS  et  al.  v.  PRESSON  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  18.  1903.) 

DECEDENT'S  ESTATE— WIDOW'S  QUARANTINB 
—  UNASSIONBD  DOWER  —  ASSIGNABILITY  — 
HOMESTEAD— RIGHTS  OF  MINOR  HEIRS. 

1.  A  widow's  right  to  quarantine  is  a  posses- 
sory right,  which  may  be  assigued,  and  on 
which  an  action  of  ejectment  may  be  defended. 

2.  Under  the  express  provisions  of  Bev.  St. 
1899,  S  2934,  a  widow  s  right  to  onassigned 
dower  is   alienable. 

3.  Under  Rev.  St  1899,  }  3620,  providing 
that,  on  the  decease  of  the  owner  of  a  home- 
stead, his  widow  and  minor  children  are  en- 
titled to  the  possession  of  the  premises  until 
the  youngest  attains  his  majority,  the  right  of 
infant  heirs  to  the  occupation  of  a  homestead 
cannot  be  defeated  by  the  alienation  by  the 
widow  of  her  quarantine,  dower,  and  homestead 
rights. 

Appeal  from  circuit  court,  Mississippi  coun- 
ty;   H.  0.  Riley,  Judge. 

Action  by  Ora  PhUllps  and  others  against 
D.  C.  Presson  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

R.  B.  Oliver  and  Russell  &  Deal,  for  ap- 
pellants. W.  H.  Millar  and  W.  O.  Russdl,  for 
respondents. 


BRACE,  P.  3.  This  Is  an  action  In  eject- 
ment to  recover  tbe  possession  of  tbe  B.  % 
of  tbe  N.  W.  %  of  section  9,  township  25, 
range  15,  in  Mississippi  county.  The  petition 
is  in  common  form;  tbe  answer,  a  general 
denial.  Tbe  trial  was  before  the  court  with- 
out a  Jury,  on  an  agreed  statement  of  facts. 
Judgment  for  the  plaintiffs,  and  defendants 
appeal. 

The  plaintiffs  are  the  minor  children  of  J. 
J.  Phillips,  deceased,  who  died  seised  of 
the  premises,  which  were  bis  homestead.  The 
defendants  are  in  possession  of  the  premises, 
holding  tbe  same  under  a  deed  from  Mrs. 
Martha  Phillips,  the  widow  of  said  deceased, 
whose  dower  has  never  been  assigned  to  her, 
conveying  to  them  all  her  interest  therein; 
and  the  only  question  in  the  case  Is,  which 
party  has  the  better  right  to  tbe  possession 
of  the  premises?  On  the  death  of  her  hus- 
band, Mrs.  Phillips  became  Invested  with 
three  cognate  rights  in  and  to  tbe  premises 
—the  rights  of  quarantine,  of  dower,  and  of 
homestead.  Rev.  St.  1899,  {{  2933,  2954. 
3620.    Her  quarautlne  gave  her  the  right  to 

f  I.  Bae  Homeitead,  vol.  M,  Cant.  Dli.  i  177. 


Digitized  by 


Google 


602 


72  SOUTHWESTERN  BBPORTEH. 


(Mo. 


the  posseaalon  of  the  premises  until  her  dow- 
er therein  was  assigned  her.  Section  2854, 
supra.  At  common  law,  and  In  many  of  the 
states,  the  right  of  quarantine  is  not  assigna- 
ble. 10  Am.  &  Eng.  Encyl.  of  Law  (2d  Ed.) 
p.  148,  and  notes.  And  such  Is  also  the  case 
with  the  right  of  nnasslgned  dower.  Id.  p. 
147,  and  notes.  But  by  a  long  and  uniform 
line  of  decisions  In  this  state  the  doctrine  is 
well  established  that  a  widow's  right  of  quar- 
antine Is  a  possessory  right,  on  which  an 
action  of  ejectment  may  be  maintained  or 
defended,  and  that  tliis  right  Is  assignable, 
and  carries  with  it  all  the  Incidents  that  be- 
longed to  it  prior  to  the  transfer.  Stokes  t. 
McAllister,  2  Mo.  163;  Jones  T.  Manly,  68 
Mo.  559;  State  t.  Moore,  61  Mo.  276;  Brown 
V.  Moore,  74  Mo.  633;  Gentry  v.  Gentry,  122 
Mo.  202,  26  S.  W.  1090;  Fisher  v.  Slekum, 
125  Mo.  165,  28  S.  W.  435;  Carey  v.  West 
139  Mo.  146-176.  40  S.  W.  661.  And  since 
1889,  by  express  statutory  provision,  the 
widow's  right  to  unasslgned  dower  is  also 
alienable.  Rev.  St.  1899.  {  2934;  Rev.  St 
1889,  {  4514.  So  that  the  defendants,  by 
their  deed  from  Mrs.  Phillips,  acquired  all 
her  quarantine  and  dower  rights  In  the  prem- 
ises, stand  in  her  shoes,  and  sustain  the  same 
relations  to  this  property  that  she  did  be- 
fore the  transfer  was  made.  And  if  the 
plaintiffs  had  no  other  claim  to  this  prop- 
erty than  as  heirs  at  law  of  their  deceased 
father,  there  can  be  no  question  but  that 
the  defendant  would  have  a  better  right  to 
Its  possession  than  the  plaintlfts.  Miller  t. 
Talley,  48  Mo.  503;  Holmes  v.  Krlng,  93 
Mo.  452,  6  S.  W.  347;  Westmeyer  v.  Oallen- 
kamp,  154  Mo.  29,  55  S.  W.  231.  77  Am.  St 
Rep.  747;  Smith  v.  Stephens,  164  Mo.  415,  64 
S.  W.  260,  and  cases  supra.  But  the  land 
In  question  was  the  homestead  of  their  fa- 
ther, and  when  he  died  the  plaintiffs^  his 
minor  children,  also  became  entitled,  Jointly 
with  their  mother,  to  the  possession  of  the 
premises  ujitll  the  youngest  one  of  their  num- 
ber attained  "its  legal  majority."  Section 
3620,  supra.  Of  this  right  they  could  not  be 
deprived  by  any  act  or  deed  of  their  mother. 
She  might  transfer  her  Interest  In  and  aban- 
don the  homestead,  if  she  saw  proper  to  do 
so;  but  neither  she,  nor  any  one  clalmhig 
under  her,  could  deprive  the  minor  children 
of  their  right  to  its  possession,  or  in  any 
manner  imimir  that  right  And  If  ousted, 
as  In  this  case,  they  may  maintain  eject- 
ment to  recover  the  possession  thereof,  and 
retain  the  same  until  the  period  during  which 
the  law  has  allotted  it  to  them  for  a  home- 
stead has  expired.  Canole  v.  Hurt,  78  Mo. 
649;  Roberts  v.  Ware,  80  Mo.  363;  Rogers 
V.  Mayes,  84  Mo.  520;  Rhorer  v.  Brockhage, 
86  Mo.  544;  Hufschmidt  t.  Gross,  112  Mo. 
649,  20  S.  W.  679.  This  has  been  so  clearly 
and  pointedly  decided  in  these  cases  that  a 
further  discussion  of  the  question  is  unneces- 
sary. 

The  Judgment  of  the  circuit  court  is  for 
the  right  party,  and  is  affirmed.    All  concur. 


/  Hv  'Ho-  ^ 

OOODIN  et  aL  v.  GOODIN. 

(Supreme  Court  of  Missonri,  Division  No.  1. 

Feb.  18,  1903.) 

DBCBDBNT-8  BSTATB-PAROL  AORBEHSNT  TO 

CONVBT  LAND— NAT0RB  Of  PROOr 

RKQVIRBD. 

1.  To  establish  a  claim  by  a  son,  as  against 
other  heirs  of  the  deceased  father,  that  the 
father  made  an  oral  contract  to  give  the  son  a 
certain  tract  of  land  in  consideration  of  services 
which  the  son  had  theretofore  performed,  and 
that  improvements  upon  the  laud  were  made  in 
reliance  upon  this  agreement,  the  evidenoe  must 
be  so  cogent  and  satisfactory  as  to  leave  no 
room  for  reasonable  doubt 

2.  In  ejectment  by  the  widow  and  children  of 
a  decedent  against  one  of  decedent's  sons  to  re- 
cover a  tract  of  land,  evidence  considered,  and 
h»ld  insufficient  to  establish  defendant's  claim 
that  decedent  had  entered  into  a  parol  agree- 
ment with  defendant  to  give  him  the  land  In 
question  in  consideration  of  services  i>erformed 
by  defendant  and  that .  improvements  erected 
upon  the  land  were  made  in  reliance  on  this 
agreement. 

Appeal  from  drcolt  court,  Greene  county; 
Jas.  T.  Neville,  Judge. 

Action  by  W.  R.  Gtoodin  and  others  against 
J.  li.  Goodin.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Gideon  ft  Gideon,  for  appellant  Patter- 
son &  Patterson,  for  respondents. 

BRACE,  P.  J.  This  is  an  action  In  eject- 
ment to  recover  possession  of  the  N.  B.  %  of 
N.  B.  %  of  section  31,  township  28,  range  23, 
in  Christian  county.  Mo.  The  petition  is  in 
common  form.  The  answer  of  the  defendant 
admits  possession,  denies  the  other  all^ia- 
ttons  of  the  petition,  and  sets  up  an  equita- 
ble defense,  on  which  issue  was  Joined  by 
reply.  A  change  of  venue  was  ta^en  from 
the  Christian  to  the  Greene  county  circuit 
court,  where  the  case  vras  tried  before  the 
court  without  a  jury.  The  finding  and  Judg- 
ment was  for  the  plaintiffs  for  the  undivided 
nine-tenths  of  the  premises,  and  the  de- 
fendant appeals. 

In  February,  1899,  John  Ctoodln,  late  of 
the  county  of  Christian,  died  intestate,  seised 
in  fee  of  the  premises.  The  parties  to  this 
action  are  his  widow,  who  elected  to  take  a 
child's  share,  and  the  heirs  at  law  of  said 
deceased;  the  defendant  being  his  son,  and 
the  plaintiffs  his  widow,  children,  and  grand- 
children, entitied  to  the  undivided  nine-tenths 
of  the  premises,  as  found  and  adjudged  by 
the.  circuit  court,  unless  the  defendant  has 
made  good  his  equitable  defense  and  counter- 
claim. The  substance  of  that  defense  and 
claim  Is  that  on  the  let  day  of  January, 
1882,  the  defendant  entered  Into  the  posses- 
sion of  the  premises  under  a  verbal  con- 
tract with  his  father,  by  which  his  father,  in 
consideration  of  the  work  and  labor  which 
defendant  theretofore  had  done  for  him  after 
be  had  arrived  at  the  age  of  maturity,  agreed 
to  give  him  the  premises,  and  thereafter  to 
make  him  a  deed  for  the  same;  that.  In 
pursuance  of  such  agreement  he  erected  a 
dwelling  house  and  made  other  valuable  im- 
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provenienta  tbereon,  and  since  has  continned 
to  occapy  the  same  as  his  home.  The  evi- 
dence tended  to  proye:  That  the  defendant 
became  of  age  about  the  year  1884,  and  was 
married  in  1890.  That  between  those  dates 
he  worked  for  his  father  on  his  home  place, 
doing  general  farm  work,  and  assisting  In  the 
building  of  a  bouse,  "off  and  on"  for  about 
two  or  three  yean,  during  which  time  he 
made  that  place  his  home,  and  his  stock, 
consisting  of  some  horses  and  hogs,  were 
kept  on  the  farm;  that  after  bis  marriage 
he  went  elsewhere  to  live;  that  his  father 
owned  about  350  acres  of  land  in  Christian 
and  Greene  counties.  That  one  of  his  tracts, 
containing  80  acres,  consisted  of  two  adjoin- 
ing 40's — one  north  of  the  boundary  line  be- 
tween thoee  counties  In  Greene  county,  and 
the  other  south  of  that  line  in  Christian 
oonnty.  The  south  40  In  Christian  county  Is 
the  land  in  controversy.  That  some  time 
about  the  1st  of  January,  1892,  the  defend- 
ant went  into  the  possession  of  this  tract  of 
land.  That  he  went  Into  the  possession  of 
the  north  40  in  Greene  county  as  a  tenant 
of  bis  fathtf  from  year  to  year,  agreeing  to 
pay  as  rent  therefor  one-third  of  the  crop 
to  be  raised  thereon,  is  conceded.  The  evi- 
dence tends  to  prove  that  the  other  40,  the 
premises  in  question,  was  timber  land  un- 
der fence,  rough  and  rocky,  of  which  about 
18  acres  was  in  cultivation,  the  remainder  In 
its  natural  state.  That  after  the  defendant 
went  into  possession  he  cleared  up  and  put  In 
cultivation  some  10  or  12  acres  more,  the 
timber  off  which  be  either  used  himself  or 
sold  to  others.  That  he  repaired  the  fencing, 
set  out  a  small  orchard,  dug  and  walled  a 
well,  erected  a  one-story  frame  dwelling 
house  of  two  rooms  14  by  14  feet  each,  with 
a  box  kitchen  12  by  14  feet  attached,  a  sta- 
ble or  two,  a  smokehouse,  and  some  other 
small  necessary  buildings;  the  value  of  which 
Improvements  to  the  premises  was  probably 
about  $600,  and  the  cost,  aside  from  the 
labor  of  the  defendant  and  the  materials 
used  from  the  place,  was  probably  about 
$300.  Of  this  onOay  $149  was  for  lumber 
that  went  Into  the  dwelling  house,  for  which 
the  defendant  and  his  father  executed  their 
Joint  promissory  note,  which  note,  with  the 
accumulated  interest,  amounting  in  the  ag- 
gregate to  $197,  his  father  afterward,  on  the 
1st  of  June,  1888,  paid.  The  evidence  also 
tended  to  prove  that  the  defendant  received 
$1  per  load  for  the  wood  he  sold  off  the  place; 
tbat  the  premises  were  always  assessed  to 
bis  father,  and  the  taxes  thereon  paid  by  him 
as  long  as  he  lived;  that  between  the  time 
when  defendant  became  of  age  and  was  mar- 
ried he  lived  for  a  time  on  another  tract  of 
land,  which  he  rented  from  his  father,  and 
for  some  12  or  IS  months  was  engaged  in 
the  livery  business  In  a  neighboring  town; 
tbat  at  the  time  of  his  marriage  his  father 
beld  two  notes  of  his,  one  dated  March  15, 
1888,  for  $260,  payable  to  bis  father,  and  one 
dated  March  9.  1889,  for  $160,  payable  to  a 


third  party,  which  he  conllnned  to  hold  until 
his  death;  that  the  rental  value  of  the  prem- 
ises was  about  $100  per  annum.  In  connec- 
tion with  the  foregoing  facts,  the  evidence 
upon  which  the  defendant  relied  to  support 
his  claim  is  thus  summarized  In  the  brief  of 
his  counsel:  Dora  Stelgel  testified  tbat  "she 
woi^ed  at  John  Goodln's  for  about  two  years, 
and  when  she  first  went  there  the  deceased 
said  he  would  go  after  John,  and  have  him 
come  home  and  work  there,  and  help  build 
that  house,  and  that  he  would  deed  John 
that  80  acres  of  land.  That  was  about  14 
or  16  years  ago.  That  John  worked  all  the 
time,  and  helped  build  the  house."  She  is 
a  great-niece  of  deceased.  Samuel  H.  Stew- 
art testified  that  "he  was  no  kin  to  these 
parties,  and  that  9  or  10  years  ago  defendant 
hired  tiim  and  paid  him  to  build  flues  to  the 
house  he  was  building  on  the  Christian  coun- 
ty 40;  and  at  that  time  deceased  asked  him 
what  he  thought  of  John's  farm,  and  tbat 
he  told  him  he  thought  it  a  rock  and  brush 
patch,  but  that  good  hard  work  would  proba- 
bly make  a  good  farm  out  of  It,  and  deceased 
said,  'Well,  John  is  the  man  to  make  it;'  and 
that  In  the  last  S  or  4  years  deceased  in  a 
conversation  said,  'John  was  doing  pretty 
well  since  he  got  on  the  farm.'  I  told  him  I 
thought  John  would  do  still  better  If  be  own- 
ed the  place,  to  which  deceased  replied: 
'Well,  he  does  own  It.  I  gave  it  to  him.  I 
deeded  It  to  hlm.'^'  Henry  Hays  testified 
that  he  was  no  kin  to  these  parties,  and  that 
deceased  talked  to  him  lots,  and  that  in  one 
conversation  three  or  four  years  back  deceased 
told  him  that  he  gave  John  tbat  40  acres  of 
land  over  in  Christian  county;  that  John 
bad  been  a  good  boy  to  work;  that  he  was 
the  best  worker  he  bad,  and  had  done  more 
for  him  than  any  child  he  had,  and  there- 
fore he  gave  him  the  piece  of  land,  and  he 
owed  It  to  him ;  he  thought  that  he  had  earn- 
ed It  Fred  Balmour,  whose  children  are 
cousins  to  defendant's  wife,  swore  that  "he 
had  a  good  many  conversations  with  deceas- 
ed. Always  told  him  that  he  gave  that  piece 
of  land  to  John.  The  last  conversation  with 
him  was  two  years  ago  this  fall,  on  the 
square  in  Springfield.  He  told  me  tbat  'he 
gave  It  to  him;  he  had  earned  It;  that  be 
was  the  best  child  he  had  to  work;  that 
be  stayed  with  him  so  long  to  work  for  him.' 
This  Is  the  way  he  meant  it  I  think.  He 
told  me  7  or  8  years  ago  that  he  was  going 
to  give  John  that  land;  that  John  built  a 
house  there."  John  Olalbom  testified  that 
"while  he  was  city  marshal,  constable,  and 
deputy  sheriff,  8  or  9  years  ago,  he  offlced 
with  Squhre  Houts,  and  deceased  came  in, 
and  told  old  man  Houts  'he  wanted  blm  to 
write  a  deed,'  and  Houts  asked  'where  the 
land  was,'  and  he  said:  'In  Christian  county. 
It's  a  40  down  there.  I  want  to  make  it  to 
John.'  Houts  told  him  he  was  only  a  Jus- 
tice of  the  peace,  and  could  not  take  his  ac- 
knowledgment in  Christian  county.  Deceas- 
ed replied:   That  don't  make  any  difference. 
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Ton  write  the  deed.  My  wife  won't  sign  it, 
anyway;  and  he  wrote  the  deed,  and  the  old 
man  put  It  In  Ills  pocket,  and  went  out." 
Wmiam  Houts  testified:  That  "he  was  jus- 
tice of  Bepubllc  township  In  1884,  and  that 
deceased  came  Into  his  office,  and  asked  him 
to  write  a  deed.  That  I  ask  him,  'Who  to  7 
He  told  me,  and  gave  me  the  numbers.  I 
said.  That  land  is  in  Christian  county,  and 
that  I  could  not  execute  the  deed — could  not 
take  the  acknowledgment  to  it— being  only  a 
justice  of  the  peace;  it  would  not  be  good  in 
the  other  county.'  The  numbers  was  the 
northeast  quarter  of  the  northeast  quarter, 
section  81,  townsliip  28,  range  23.  He  said 
he  wanted  me  to  write  a  deed  for  ttils  piece 
of  land  to  Jolm  L.  Goodln,  and  I  wrote  It 
This  was  along  about  1892  or  18^  I  would 
not  be  positive  about  the  year.  I  wrote  the 
deed,  and  John  L.  Goodln  was  named  as 
grantee.  John  Goodln  and  wife  were  mak- 
ers. It  was  made  to  the  defendant,  Jolin  L. 
Ooodin.  I  don't  know  whether  the  consid- 
eration was  love  and  affection  or  money 
consideration.  After  I  had  written  the  deed 
for  him,  he  took  it,  and  stuck  it  in  his  left- 
liand  pocket,  and  said,  *Squh%,  say  nothing 
about  this.'  That  is  what  draws  my  atteiH 
tlop  to  this  business,  and  I  never  knew  but 
wliat  John  had  his  deed  till  this  suit  came  up. 
I  am  no  kin  to  these  parties."  John  D.  Kem- 
mei  testified  "that  In  the  spring  of  1897  he 
spoke  to  the  old  gentletnan  one  day  about 
buying  an  acre  of  ground  over  in  Christian 
county.  He  said:  'That  don't  belong  to  me 
It  belongs  to  John.  You  will  have  to  see 
John  about  It'  8o  I  went  to  see  the  defend- 
ant, and  he  said:  'I  don't  want  to  sell  it  I 
won't  sell  it  at  alL  It  will  ruin  tlie  shape 
of  my  land.'  I  wanted  to  build  a  drug  store 
on  it"  And  to  disprove  his  claim  the  plain- 
tiffs Introduced  evidence  tending  to  prove  a 
positive  oral  agreement  between  the  defend- 
ant and  his  father  under  which  he  entered 
Into  possession  of  the  premises  as  a  tenant 
of  his  father  from  year  to  year  upon  the 
same  terms  that  he  rented  the  other  40  from 
him.  The  defendant  himself  was  permitted 
to  testify  in  his  own  behalf,  and,  while  he 
testified  tliat  Ills  father,  some  seven  or  eight 
years  before  he  took  possession  of  the  prem- 
ises, promised  to  deed  him  80  acres  of  land 
if  he  would  come  home  and  help  him  build 
a  house,  he  in  no  way  connected  that  prom- 
ise with  the  laud  in  question,  and  would  not— 
at  least  did  not— testify  to  any  agreement 
tietween  him  and  Ills  father  as  to  this  40  acres 
of  land,  although  an  opportunity  to  do  so 
was  afforded  him.  He  admitted,  however, 
that  he  rented  the  adjoining  40  from  Ids 
father,  and  paid  him  the  rent  therefor,  and 
that  be  cultivated  the  40  in  question,  and 
used  the  stuff  raised  on  it;  but  denied  tliat 
he  ever  paid  his  father  any  rent  for  it 

In  order  to  sustain  the  defendant's  claim, 
it  devolved  upon  liim  to  show  a  contract  in 
clear,  definite,  and  unequivocal  terms  with 
ills  father  to  give  or  convey  to  him  this  par- 


ticular piece  of  land,  by  evidence  so  cogent 
and  satisfactory  as  to  leave  no  room  for  rea- 
sonable doubt;  and  in  like  manner  and  by 
like  evidence  to  satisfy  the  mind  and  con- 
science of  the  chancellor  tliat  the  improve- 
ments made  by  him  on  the  place  were  the 
result  of  such  agreement  made  in  pursuance 
and  on  account  thereof,  and  but  for  It  they 
would  not  have  been  made,  and  that  refusal 
to  enforce  the  contract  wonld  operate  as  a 
fraud  uiwn  the  defendant  "There  must  be 
no  equivocation  or  doubt  in  the  case."  Rog- 
ers et  al.  V.  Wolfe,  104  Mo.  1.  14  8.  W.  »Ki; 
Emmel  v.  Hayes.  102  Mo.  186,  14  S.  W.  200, 
11  L.  R.  A.  323,  32  Am.  St  Bep.  768;  Brown- 
lee  V.  Fenwick,  103  Mo.  420,  15  S.  W.  611; 
Cherbonnier  v.  Cberbonnler,  108  Mo.  252, 
18  S.  W.  1083;  Hubbard  v.  Hubbard,  140 
Mo.  300,  41  S.  W.  748;  Alexander  v.  Alexan- 
der, 160  Mo.  679,  62  S.  W.  266;  Sltton  v. 
Shipp,  65  Mo.  297.  The  evidence,  as  It  ap- 
pears in  the  record  before  us,  is  foil  of  equiv- 
ocations and  contradictions,  and  that  there 
was  some  false  swearing  is  beyond  question. 
A  careful  perusal  of  the  whole  of  it  leaves  the 
mind  in  doubt  and  uncertainty  as  to  what 
was  the  real  truth  of  the  matter.  If  the 
witnesses  for  the  plaintiffs  are  to  be  be- 
lieved, no  such  contract  as  the  defendant 
claims  was  ever  made  by  his  father  with  him; 
and,  even  discarding  that  evidence,  and  view- 
ing the  transaction  from  the  standpoint  of 
defendant's  evidence  only.  In  connection  with 
the  established  facts,  the  proof  falls  short  of 
the  required  standard  as  stated  and  laid 
down  in  the  cases  cited.  All  the  evidence 
was  given  orally  in  court  before  the  chan- 
cellor. He  was  in  a  much  better  position  to 
determine  the  credibility  of  the  witnesses, 
to  properly  weigh  their  evidence,  and  to 
reach  a  correct  conclusion  on  the  matters  of 
fact  In  controversy  than  we  are.  He  found 
the  issues  for  the  plaintiffs,  and  assessed  the 
damages  at  one  cent  The  rental  value  of 
the  premises  from  the  time  the  defendant 
took  possession  January  1,  1882,  until  the 
date  of  the  Judgment,  March  28,  1900,  ex- 
ceeded the  value  of  the  improvements,  and 
under  the  evidence  we  do  not  see  how  the 
chancellor  could  have  made  a  more  equitable 
disposition  of  the  case. 

The  Judgment  of  the  circuit  court  !■  af- 
firmed.   Ail  concur. 


RIODON  T.  FERGUSON  et  aL 

(Snpreme  Court  of  Missouri,   Division  No.  1. 

Feb.  18,  1903.) 

ANSWKR-LKAVB    TO    FILB    AFTER    TIMB    EX- 
PIRES—MOTION   FOR   NEW    TRIAL 
—RULE  OF  COURT. 

1.  Defendants'  request  for  leave  to  file  an  an- 
swer after  the  time  limited  had  exi^red  was  re- 
fused, and  no  exception  wag  taken,  bnt  defend- 
ants nevertheless  filed  the  answer.  Held  not  er- 
ror to  strike  it  out  ou  motion;  the  error,  if  any, 
being  in  the  refusal  of  leave  to  file  the  same. 

2.  Any  error  in  refusinir  leave  to  file  an  an- 
swer after  the  time  limited  has  expired  cannot 
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be  made  a  gi-onnd  of  a  motion  for  new  trial, 
sucli  a  motion  relating  only  to  that  which  oc- 
curs on  the  trial. 

3.  Rule  4  of  the  circuit  court,  which  pro- 
vides that  "all  pleadiugB  must  be  filed  within 
the  time  preacribed  by  law,  unless  leave  of 
court  shall  be  obtained  to  file  the  same  out  of 
time,  which  leave  must  be  obtained  before  the 
time  for  pleading  expires  and  must  be  made  a 
matter  of  record,"  etc..  Is  within  the  power  of 
the  court,  and  is  reasonable. 

Appeal  from  circuit  court,  Callaway  coun- 
ty; Jno.  A.  Hoclcaday,  Judge. 

Action  by  James  F.  Rlgdon  against  Ed- 
ward Ferguson  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 


X.   D.  Thurmond,  for  appellants. 
Harris,  for  respondent 


D.   H. 


VAI.LIANT,  J.  Tbls  Is  an  action  In  eject- 
ment The  suit  was  filed  August  16,  the  writ 
served  August  29,  and  the  return  day  was 
December  10,  1900,  on  which  day  court  con- 
vened. No  answer  to  the  petition  was  filed 
by  defendants  during  the  first  three  days  of 
the  term.  On  the  fourth  day,  defendants,  by 
tbdr  attorney,  asked  leave  of  court  to  file  an 
answer.  The  court  refused  to  grant  the 
leave.  It  does  not  appear  from  appellants' 
abstract  that  any  exception  was  taken  to 
that  action  of  the  court  The  defendants 
then  filed  tbelr  answer,  and  with  It  an  afll- 
davlt  setting  oat  tbe  reason  why  tbey  bad 
not  filed  It  within  the  time  prescribed  by 
the  statnte.  A  motion  was  filed  by  the  plain- 
tiff to  strike  the  answer  from  the  files,  and 
with  tbe  motion  was  filed  an  affidavit  in  sup- 
port of  It  Oniere  was  at  tbe  time,  and  had 
been  for  several  years,  a  rule  of  court  In 
force.  In  these  words:  "Rule  4.  All  pleadings 
most  be  filed  within  the  time  prescribed  by 
law,  unless  leave  of  court  shall  be  obtained 
to  file  the  same  out  of  time,  which  leave 
moat  be  obtained  before  the  time  for  plead- 
ing expires  and  must  be  made  a  matter  of 
record.  Disregard  of  this  rule  will  subject 
tbe  pleadings  to  be  stricken  out  upon  tbe  mo- 
tion of  the  adverse  party."  Tbls  rule  was 
Invoked  by  tbe  plaintiff  at  the  hearing  of 
the  motion.  The  court  sustained  the  motion 
to  strike  out,  to  which  action  tbe  defendants 
excepted,  and  when  the  cause  was  reached 
on  tbe  docket  there  was  a  Judgment  render- 
ed for  the  plalntlfT  for  possession.  On  tbe 
same  day  a  motion  for  new  trial  was  filed  by 
defendants,  founded  alone  on  tbe  action  of 
tbe  court  in  refusing  to  grant  leave  to  file 
tbe  answer,  and  In  striking  It  out,  which 
motion  the  court  overruled;  and  defendants 
excepted,  and  bring  tbe  cause  here  by  ap- 
peaL  They  assign  for  error  the  refusal  of 
the  court  to  allow  defendants  to  file  their 
answer. 

So  far  as  the  abstract  of  the  record  shows, 
there  was  no  exception  taken  to  the  refusal 


of  tbe  court  to  allow  the  answer  to  be  filed. 
If  the  court  committed  any  error,  it  was 
then.  After  tbe  refusal  by  tbe  court  of  leave 
to  file  the  answer,  the  actions  of  the  defend- 
ants and  of  the  clerk  in  filing  it  were  In  dis- 
obedience to  tbe  court's  ruling,  and  the  least 
the  court  could  have  done  was  to  strike  it 
from  the  files.  If  exception  was  not  other- 
wise preserved  to  the  action  of  the  court  in 
refusing  leave  to  file  the  answer.  It  was  not 
saved  In  the  exception  taken  to  the  action  of 
the  court  In  overruling  tbe  motion  for  a  new 
trial.  A  motion  for  a  new  trial  relates  only 
to  that  which  occurs  during  the  trial.  The 
ruling  on  the  application  for  leave  to  file  tbe 
answer  was  no  part  of  tbe  trial,  and  could 
not  be  embraced  In  a  motion  for  a  new  tri- 
al. There  were  affidavits  pro  and  con  on 
the  motion  to  strike  out.  They  related  to 
matters  of  fact  that  passed  in  tbe  presence 
of  the  court  and  of  which  the  Judge  knew 
as  much  as  tbe  affiants.  He  certainly  knew 
better  than  we  can  know  from  the  affidavits 
in  the  record  the  facts  in  dispute,  and  was 
therefore  better  prepared  to  exercise  a  sound 
Judicial  discretion  In  tbe  matter  than  Is  this 
court. 

Whilst  the  disposition  of  the  courts  is  to 
reach  tbe  merits  of  every  controversy,  yet 
they  also  recognize  that  there  is  an  obliga- 
tion on  every  party  to  a  suit  to  take  care  of 
bis  own  interests.  The  orderly  conduct  of 
tbe  court's  business  requires  that  a  party  be 
held  to  exercise  a  reasonable  degree  of  dili- 
gence in  bringing  his  side  of  the  case  to  the 
court's  attention.  This  the  party  owes  not 
only  to  himself,  but  to  the  court  and  to  tbe 
public  In  general  who  also  have  business  be- 
fore the  courts.  It  has  always  been  tbe  prac- 
tice to  require  tbe  parties  to  plead  within  a 
limited  number  of  days  named.  Our  statute 
so  requires,  and  Justice  also  so  demands. 
There  is  a  discretion  In  tbe  court  to  extend 
the  time  for  pleading,  but  it  is  a  Judicial 
discretion,  to  be  used  with  good  Judgment 
There  Is  nothing  in  this  case  to  Indicate  that 
tbe  court  abused  Its  discretion  in  refusing  to 
allow  the  defendants  to  file  their  answer  out 
of  time. 

That  courts  of  record  have  authority  to 
make  rules  governing  the  practice  before 
them,  when  In  harmony  with  the  law,  is  be- 
yond question.  Brooks  v.  Boswell,  84  Mo. 
474.  The  rule  invoked  in  this  case  was  with- 
in the  i>ower  of  the  court  to  make,  and  was 
a  reasonable  regulation.  When  a  rule  of 
practice  that  is  reasonable  and  proper  is  thus 
made,  and  Is  known  to  the  bar.  It  is  the  duty 
of  the  court  to  enforce  It  If  tbe  court  should 
disregard  Its  own  rule.  It  would  thereby  suf- 
fer the  rule  to  become  misleading  to  those 
who  follow  It,  and  work  Injustice. 

We  perceive  no  error  In  the  courf  s  rul- 
ings.   The  Judgment  Is  affirmed.    All  concur. 


Digitized  by 


Google 


606 


72  SOUTHWESTERN  RBPORTER. 


(Mo. 


RICHARDSON  t.  MESKER  et  aL 

(Snpreme  Court  of  Missouri,  DirUioii  No.  1, 

Feb.  18,  1903.) 

MASTER  AND  SERVANT— INJURIBS  TO  SERV- 
ANT—CONTRIBUTORY NEGLIGENCE— FELLOW 
SERVANTS  —  MACHINERY  —  OPERATORS  AND 
HELPERS. 

1.  Plaintiff,  15  years  of  age,  bad  been  em- 
ployed in  defendant's  factory,  and  was  directed 
to  assist  in  operating  an  Iron  die.  On  the  sec- 
ond day  the  operator  stopped  the  machine  to 
repair  it.  Plaintiff,  while  holding  a  piece  of 
iron  while  the  operator  clinched  the  naila  at  one 
end,  rested  his  hand  on  a  cogwheel,  by  which 
power  was  communicated  to  the  machine.  While 
in  this  position,  the  operator  started  the  ma- 
chine, and  plaintiff's  hand  waa  crushed.  Held, 
that  plaintiff  waa  guil^  of  contributory  negli- 
gence. 

2.  Plaintiff  and  the  operator  of  the  machine, 
by  whom  it  was  started,  were  fellow  serranta, 
and  plaintiff  conld  not  recover  for  anch  opera- 
tor's negligence  in  starting  the  machine  with- 
out giving  plaintiff  notice  of  his  intention  to 
do  so. 

Appeal  from  St  Louis  circuit  court;  Jacob 
Klein,  Judge. 

Application  by  William  C.  Richardson,  cu- 
rator of  Walter  Heckel,  a  minor,  against  Ben- 
jamin T.  Mesker  and  another.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

L.  11.  ConUlng,  for  appellant  Percy  Wer- 
ner, for  respondents. 

BRACE,  P.  J.  This  is  an  action  for  per- 
sonal Injuries  to  the  said  Walter  Heckel 
while  In  the  employ  of  the  defendants  Ben- 
jamin T.  Mesker  and  Frank  Mesker,  in 
which,  at  the  close  of  the  plaintiff's  evidence, 
the  court  sustained  a  demurrer  thereto,  and 
the  plaintiff  took  a  nonsuit,  with  leave,  and, 
the  court  refusing  to  set  the  same  aside,  the 
plaintiff  appeals. 

The  only  evidence  in  the  case,  except  as  to 
the  minor's  expectancy  of  life,  was  that  of 
the  said  Walter  Heckel,  who  testified.  In  sub- 
stance: That  on  the  0th  of  July,  1888,  be 
was  16  years  and  2  months  old;  was  In  the 
employ  of  the  Meskers  at  their  factory,  and 
had  been  for  4  or  6  months.  That  prior  to 
the  Sth  of  July  he  was  engaged  in  running  a 
pair  of  shears,  by  which  patterns  for  sky- 
lights were  cut  out  of  galvanized  iron,  and 
which  was  operated  by  a  treadle.  That 
about  7  o'clock  on  the  morning  of  that  day, 
Mr.  Nlehaus,  who  was  the  foreman  of  the 
said  defendant,  having  the  control  and  direc- 
tion of  their  employes,  directed  him  to  go 
down  and  help  Louis  Reynolds  on  the  die. 
By  this  machine  sheet  or  galvanized  Iron  was 
molded  into  shape  for  cornice  It  consisted 
of  a  steel  die,  working  perpendicularly  In  the 
grooves  of  an  Iron  frame  about  8  feet  long 
and  1%  feet  wide.  The  power  was  commu- 
nicated to  the  machine  by  two  cogwheels, 
one  above  the  other,  at  the  west  end  of  the 
machine;  the  upper  a  large,  and  the  lower  a 
small,  one,  on  the  end  of  the  shaft.  The 
machine  was  operated  by  a  treadle  at  the 
east  end;   a  step  on  the  treadle  causing  the 


die  to  come  down  and  go  up  once,  and  It  then 
stopped,  until  started  again  by  the  nse  of 
the  treadle.  That  In  obedience  to  the  direc- 
tions of  Nlehaus  he  helped  Reynolds  all  that 
day.  Their  work  consisted  In  feeding  the 
machine  with  strips  of  sheet  or  g^alvanlzed 
Iron;  Reynolds,  at  the  east  end  of  the  machine, 
holding  one  end  of  the  stripe  against  the 
gauge,  and  operating  the  treadle,  and  Heckel, 
at  the  west  end,  holding  the  other  end  of  the 
strip  against  the  gauge.  That  on  coming  to 
his  work  on  the  morning  of  the  8tb  of  July 
he  was  again  told  by  Nlehaus  to  help  Reyn- 
olds at  the  machine  that  day.  That  he  did 
so,  and  they  continued  their  work  as  on  the 
day  before,  until  about  4  o'clock  In  the  even- 
ing, when  the  machine  became  out  of  repair, 
and  Reynolds  said  to  blm,  "I  have  got  to  fix 
It"  That  Reynolds  then  got  a  piece  of  sheet 
or  galvanized  Iron  about  eight  feet  long  and 
four  or  five  Inches  wide,  with  two  holes 
punched  In  it  and  such  holes  about  five  Inch- 
es from  either  end  of  the  strip,  in  which  two 
nails  were  placed,  by  which  the  strip  was  to 
be  attached  to  the  rear  of  the  frame,  so  as 
to  bold  the  die  within  the  grooves.  That 
after  Reynolds  put  the  strip  in  position,  he 
directed  the  witness  to  hold  the  west  end  up 
and  In  position  until  he  clinched  the  nail  In 
the  east  end,  and  then  be  would  clinch  the 
one  In  the  west  end.  That  Reynolds  passed 
to  the  front  of  the  east  end  of  the  machine, 
clinched  the  nail  In  that  end;  and  while  he 
was  doing  so  witness  was  holding  the  west 
end  of  the  strip  in  position  with  his  left  band, 
and,  in  order  to  brace  himself  for  that  pur- 
pose, placed  his  right  hand  on  the  small 
cogwheel  In  front  of  him,  and  while  In  this 
position,  and  after  Reynolds  had  clinched  the 
nail  In  the  east  end  of  the  strip,  the  machine 
started,  witness'  fingers  slipped  between  the 
cogs  of  the  wheels,  and  were  crushed.  To 
recover  damages  for  his  Injury  this  mit  is 
brought  the  cause  of  action  charged  In  the 
petition  behig:  "That  while  said  Walter 
Heckel  was  thus  engaged  in  so  helping,  and 
while  holding  the  material  with  which  said 
Reynolds  was  fixing  or  repairing  said  ma- 
chine or  die,  said  defendants  Mesker,  by  and 
through  said  defendant  Reynolds,  carelessly, 
negligently,  and  wrongfully  started  and  set 
said  machine  or  die  In  motion  and  operation 
without  first  giving  notice  or  warning  to  said 
Walter  Heckel  of  the  Intention  to  start  said 
die  or  machine  in  motion.  That  said  Wal- 
ter Heckel,  while  thus  engaged  In  bdplng  In 
the  fixing  or  repair  of  said  machine,  had  no 
notice  of  any  kind  whatever,  or  bad  any 
prior  knowledge  or  indication,  of  the  starting 
and  setting  In  motion  of  said  machine. 
Plaintiff  further  states  that  by  reason  of  the 
carelessness,  negligence,  and  wrongful  act  of 
said  defendants  Mesker  and  said  defendant 
Reynolds  In  starting  said  machine  .and  set- 
ting the  same  in  motion  without  first  giving 
warning  or  notice  to  said  Walter  Heckel  of 
the  starting  thereof,  or  of  the  intention  to 
start  the  same  at  that  time,  the  right  hand  of 
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said  Walter  Heckel,  wbo  was  at  the  time 
engaged  In  his  work  of  so  helping  therein  as 
aforesaid,  was  caught  In  said  machine,  and 
the  entire  four  fingers  thereof  were  cmshed 
and  cnt  off  next  to  the  knuckle  joint  of  his 
right  liand."  Nlehaus  and  Reynolds  were 
both  made  parties  defendant  In  the  petition, 
but  no  Judgment  was  asked  against  either  of 
them.  No  cause  of  action  was  started 
against  Nlehans,  and  the  cause  was  dismiss- 
ed as  to  Reynolds  before  nonsuit;  so  that  the 
action  was  practically  against  the  MeskerS 
only.  Their  answer  admitted  the  Injury  to 
Heckel  on  one  of  their  machines,  denied  all 
the  other  allegations  of  the  petition,  and  set 
np  a  plea  of  contributory  negligence.  It  fur- 
ther appeared  from  the  evidence  of  the  wit- 
ness, illustrated  by  a  photograph  of  the  ma- 
chine, to  the  correctness  of  which  he  testified, 
that  be  was  perfectly  familiar  with  the  oper- 
ation of  the  machine,  which  was  simple  and 
uncomplicated;  that  the  lower  cogwheels  of 
the  machine  on  which  he  placed  his  band  were 
about  on  a  level  with  bis  eyes;  that  the  cog- 
wheels were  in  plain  and  unobstructed  yiew, 
almost  in  front  of  his  eyes,  during  the  whole 
time  he  was  at  work  on  the  machine;  that 
he  placed  his  hand  on  the  smaller  cogwheel 
BO  close  to  its  intersection  with  the  cogs  of 
the  larger  wheel  that  his  fingers  were  caught 
as  soon  as  the  wheels  began  to  revolve;  that 
be  did  so  while  Reynolds  was  engaged  on 
tbe  other  side  of  the  machine  In  clinching  the 
Dail  at  that  end,  and  that,  owing  to  the  In- 
tervention of  the  body  of  the  machine  be- 
tween them,  neither  could  see  the  respective 
positions  of  the  hands  and  body  of  the  other; 
that  Reynolds  was  at  the  end  of  the  ma- 
chine, where  it  was  operated  by  the  treadle, 
and,  as  no  one  else  was  there,  it  may  be  in- 
ferred that  he  started  the  machine;  that  he 
did  so  without  giving  any  warning  to  Wal- 
ter that  he  intended  to  do  so;  while  evidence 
also  tended  to  prove  that  when  the  machine 
started  Reynolds  did  not  know,  nor  had  he 
any  reason  to  believe,  that  the  boy's  tiand 
was  on  or  near  the  cogwheels,  as  there  was 
no  real  necessity  for  his  hand  being  in  that 
position,  or  In  any  position  of  danger,  in 
order  to  bold  up  tbe  end  of  the  strip  In  po- 
sition while  the  nails  were  being  clinched. 
Tbe  danger  to  the  plaintiff  from  the  move- 
ment of  these  cogwheels  was  manifest,  and 
could  be  and  was  just  as  well  appreciated  by 
him  as  it  could  have  been  by  the  most  skill- 
ed mechanic  He  either  thoughtlessly  placed 
bis  hand  between  these  wheels,  or  did  so  on 
tbe  assumption  that  the  machine  would  not 
be  put  in  motion  until  after  Reynolds  had 
clinched  the  nail  at  his  (plalntifC's)  end  of  tbe 
machine,  of  which  fact,  however,  he  had  no 
assurance.  Conceding,  then,  that  Reynolds 
started  tbe  machine,  yet  If,  under  tbe  circum- 
stances. It  can  be  said  that  Reynolds,  with- 
out any  notice  of  the  dangerous  position  in 
which  the  plaintlflT's  hand  was,  was  guilty 
of  negligence  in  starting  the  machine  with- 
out giving  plaintiff  any  notice  of  his  inten- 


tion to  do  so,  so,  also.  It  must  be  said  that 
the  plaintlir  was  guilty  of  negligence  in  pla-, 
clng  his  hand  in  that  dangerous  position 
without  any  notice  of  that  fact  to  Reynolds; 
and,  his  injury  being  the  Immediate  and  di- 
rect result  of  these  two  concurring  acts  of 
negligence,  no  recovery  in  his  behalf  can  be 
had  therefor  against  his  employers,  the  Mes- 
kers.  But  eliminating  his  own  negligence 
from  the  case,  and  attributing  the  injury 
solely  to  the  negligence  of  Reynolds,  still  tbe 
same  result  must  follow,  as  the  relation  be- 
tween Reynolds  and  him  was  simply  that  of 
fellow  servants  of  the  same  master,  under  the 
control  and  supervision  of  Nlehaus,  the  same 
foreman  or  superintendent  of  that  master, 
and  engaged  in  the  same  work,  on  one  and 
the  same  machine  of  that  master.  The  on- 
ly difference  in  grade  between  them  being 
such  as  arose  from  their  own  personalities 
and  the  nattire  of  the  particular  part  of  the 
work  which  each  performed.  Reynolds  was 
an  adult,  and  operated  the  machine— work 
for  which  he  was  compet^it  and  suitable. 
The  plaintiff  was  a  boy,  and  assisted  or  help- 
ed him— work  for  which  he  was  competent 
and  suitable.  And,  whatever  difference  of 
opinion  may  exist  on. this  vexed  question, 
there  can  be  no  doubt  that  under  any  rule 
that  has  hitherto  received  the  sanction  of 
this  court  these  two  must  be  held  to  be  fel- 
low servants.  Hawk  v.  McLeod  Lumber 
Co.,  166  Mo.  121,  65  S.  W.  1022;  Grattls  v. 
K.  C,  P.  &  O.  Ry.  Co.,  163  Mo.  380.  65  S. 
W.  108,  48  L.  R.  A  389,  77  Am.  St  Rep.  721; 
Scbaub  V.  Han.  &  St  J.  R.  R.  Co.,  106  Mo. 
74,  16  S.  W.  924,  and  cases  cited.  And,  be- 
ing fellow  servants,  their  employer  cannot 
be  held  to  answer  for  an  injury  to  one  of 
them,  caused  by  the  negligence  of  tbe  other. 
So,  in  any  view  of  the  case,  the  circuit  court 
committed  no  error  In  sustaining  the  demur- 
rer to  the  evidence  and  In  refusing  to  set 
aside  the  nonsuit,  and  its  judgment  is  af- 
firmed.   All  concur. 


GRAHAM  et  aL  V.  STAFFORD  «t  aL 

(Supreme  Court  of  Missouri,  Division  No.  1, 
Feb.  18,  1903.) 

DB8CBNT  AND  OISTRIBUTION-WIDOWB  QITAR- 

ANTINE-ASSIONMENT-RIGHTS  OF  PURCHAS- 
KR— TERMINATION— ASSIGNMENT  OP  DOWBR 
—LIMITATIONS— I.ACHBB. 

1.  Where  a  widow  resided  on  land,  owned  by 
her  husband,  after  his  death,  a  conveyance  of 
the  land  by  her  operated  as  a  valid  Krant  of  the 
widow's  quarantine,  which  entitled  the  purchas- 
er to  poBsession  until  dower  was  assigned,  or 
dnriui;  the  widow's  life  at  the  pleasure  of  the 
remaindermen. 

2.  Where  a  widow  conveyed  her  right  to 
quarantine  in  the  house  and  plantation  of  her 
deceased  husband,  and  dower  was  not  assigned 
to  tbe  widow,  limitations  did  not  begin  to  run 
against  an  action  by  a  remainderman  to  recover 
the  property  from  the  grantee  nntil  the  widow's 
death. 

8.  Where,  after  her  husband's  death,  his  wid- 
ow conveyed  her  quarantine  in  the  house  and 
plantation  on  which  they  had  lived,  the  fact 
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that  remaindennen  did  not  terminate  the  pvue- 
chaser's  rights  by  hariiig  dower  assigned,  and 
'  did  not  assert  ownership  of  the  land  for  50 
years  after  the  husband  s  death,  during  which 
the  widow  still  lived,  did  not  constitute  such 
laches  as  precluded  them  from  recovering  the 
land  after  the  widow's  death. 

Appeal  from  circuit  court,  Da-vieaa  county; 
Gallatin  Craig,  Judge. 

Ejectment  by  James  !•.  Graham  and  others 
against  Newton  Stafford  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Suit  In  ejectment  for  11%  acres  of  land,  de- 
scribed by  metes  and  bounds,  la  the  north 
part  of  the  N.  B.  ^  S.  E.  ^  Sec.  24,  town 
67,  range  29,  In  Daviess  county,  against  de- 
fendant In  possession.  The  petition  is  In  the 
usual  form,  alleging  ouster  as  of  August  29, 
1898.  The  answer  Is  a  general  denial. 
There  was  Judgment  for  plalntlfTs,  and  the 
case  Is  brought  here  on  defendant's  appeal. 
The  plaintiffs,  a  son  and  the  grandchildren 
of  William  M.  Graham,  deceased,  claim  the 
whole  of  said  sontheast  quarter  aforesaid, 
and  began  their  suits  In  ejectment  against 
other  persons  found  In  possession  of  the  re- 
mainder of  said  quarter  section  at  the  same 
time  this  action  was  begun,  and  those  suits 
are  to  await  and  abide  the  result  of  the 
Judgment  herein.  The  evidence  at  the  trial 
disclosed  this  state  of  facts:  That  William 
M.  Graham,  deceased,  the  father  of  one  of 
these  plaintiffs,  and  the  grandfather  of  the 
others,  entered  said  S.  E.  %,  Sec.  24,  town 
61,  range  29,  in  the  year  1843,  and  took  Im- 
mediate possession  thereof,  enclosed  a  few 
acres,  built  a  small  bouse  thereon,  and  occu- 
pied the  house  and  premises  as  a  home  for 
himself  and  family  nntll  the  time  of  his 
death,  which  occurred  In  September,  1845; 
that  the  widow,  with  the  children,  continued 
to  live  apon  the  land,  and  In  the  latter  part 
of  the  year  1847  she  was  married  to  one  John 
M.  Miller,  and  he  with  his  wife  and  her 
children  by  her  first  husband  further  contin- 
ued to  live  upon  the  land  in  controversy,  as 
their  only  home,  until  February,  1848,  when 
Mrs.  Miller  sold  her  Interest  therein  to  her 
brother-in-law  James  J.  Graham,  who,  by 
himself  apd  those  claiming  under  him,  have 
even  since  been  In  the  exclusive  possession 
and  enjoyment  of  the  land  up  to  the  trial  of 
this  action.  When  James  J.  Graham  bought 
Mrs.  Miller's  interest  in  the  land  In  1848, 
she  and  her  then  husband,  John  M.  Miller, 
Joined  in  a  deed,  with  covenants  of  general 
warranty.  Intending  to  convey  the  wife's  In- 
terest In  the  land  In  controversy  to  said 
grantee,  but  by  an  oversight  the  particular 
quarter  of  the  section  named  was  omitted 
from  the  description.  This  defect  not  being 
discovered  until  years  afterwards,  in  Octo- 
ber, 1867,  Mrs.  Miller  and  her  husband  made 
another  deed  to  said  James  J.  Graham,  to 
correct  said  defect,  in  which  deed  the  land 
was  properly  described.  After  selling  her 
Interest  In  the  land  In  controversy  In  1848, 


Mrs.  MlUer,  with  her  then  husband,  moved  to 
Virginia,  and  there  tiie  family  continued  to 
Uve  until  tiie  death  of  Mrs.  MlUer  In  1898. 
It  was  also  shown  that  no  assignment  of 
dower  in  the  land  to  the  widow  was  ever 
made.  These  are  the  substantial  facts  of  the 
case.  There  was,  however,  some  testimony 
by  way  of  the  declarations  of  .one  Meadows 
appearing  In  an  application  for  a  continuance 
by  defendant,  to  the  effect  that  the  widow, 
Rebecca  Graham,  with  her  children,  moved 
from  the  household  in  which  the  husband, 
William  M.  Graham,  had  died,  shortly  after 
that  occurrence,  to  the  home  of  ber  brother- 
in-law,  the  grantee  in  the  deed  of  Febrnary 
4,  1848,  and  lived  with  him  until  ber  mar- 
riage to  John  M.  Miller  and  their  subsequent 
departure  for  Virginia.  This  fact,  however. 
If  It  could  be  said  to  have  any  significance, 
was  found  by  the  trial  court  against  defend- 
ant—very properly,  we  think— and  so  we 
have  stated  the  fact  to  be  that  the  widow  re- 
mained upon  the  homestead  until  she  sold 
her  interest  therein  to  James  J.  Graham, 
through  whom  defendant's  only  claim  of  title 
to  the  land  is  made. 

Hicklln,  Leopard  &  Hicklin  and  H.  K. 
Allen,  for  appellants.  W.  D.  Hamilton  and 
Boyd  Dudley,  for  respondents. 

ROBINSON,  J.  (after  stating  the  facts). 
As  we  understand  appellants'  position  on 
this  appeal,  it  is,  to  use  the  language  of 
their  brief,  "that  Rebecca  Graham,  widow 
of  Wm.  M.  Graham,  respondents'  ancestor, 
by  Joining  in  the  deed  of  date  Feb.  4,  1818, 
and  returning  to  Virginia,  abandoned  and 
destroyed  her  right  of  quarantine,  and  that 
plaintiffs  are  barred  from  recovery  herein 
by  lapse  of  time,"  and,  second,  "tliat  quar- 
antine is  a  mere  personal  privilege  to  be  ex- 
ercised in  favor  of  the  widow,  bnt  is  not 
the  subject  of  grant"  If  appellants  are  cor- 
rect in  either  of  their  contentions,  it  is  mani- 
fest that  the  Judgment  in  favor  of  these 
plaintiffs  is  clearly  wrong,  as  this  action  was 
not  begun  for  more  than  60  years  after  de- 
fendant's grantor  went  into  possession  of 
this  land,  and  from  that  time  to  the  present 
he  and  his  grantees  have  held  the  uninterrupt- 
ed possession  and  enjoyment  thereof.  How- 
ever much  we  might  be  disposed  to  recog- 
nize the  logic  of  appellants'  analysia  of  our 
quarantine  act,  and  the  force  of  their  argu- 
ment made  in  support  thereof,  to  the  effect 
that  quarantine  is  a  mere  personal  privilege 
to  be  enjoyed  by  the  widow  pending  the  as- 
signment of  her  dower  in  the  lands  of  her 
deceased  husband,  and  not  a  right  therein 
which  she  may  assign,  to  be  enjoyed  by  an- 
other, if  the  question  was  before  us  now  for 
its  first  determination,  the  matter  has  been 
so  long  settled  to  the  contrary  in  this  state, 
and  the  decisions  have  been  so  repeated  and 
unvarying,  and  so  many  property  rights  have 
been  acquired  on  the  strength  thereof,  that 
nothing  but  confusion  and  evil  would  result 
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from  Its  adoption  at  tbia  time.  This  court. 
In  an  opinion  aa  far  back  aa  the  aecond  Mia- 
Bouri,  under  a  statute  practically  the  same 
aa  the  law  of  1845,  In  force  at  the  time  the 
tridow'a  right  of  quarantine  attached  In  thia 
case,  held  that  quarantine  (or  "the  right  to 
tarry  In  the  mansion  house  of  her  husband 
and  the  plantation  thereto  belonging")  was 
alienable,  and  in  numerous  cases  since,  as 
the  question  has  come  up  in  one  way  and 
another,  this  court  has  repeatedly  declared 
and  announced  the  satne  rule,  except  in  the 
one  case  referred  to  by  appellants  that  will 
presently  be  noticed.  Stokes  t.  McAllister, 
2  Mo.  163;  Jones  ▼.  Manly,  58  Mo.  559; 
Brown  t.  Moore,  74  Mo.  633;  Gentry  v.  Gen- 
try, 122  Mo.  216,  26  S.  W.  1090;  Carey  v. 
West,  139  Mo.  177,  40  S.  W.  661;  Fischer  t. 
Slekmann,  126  Mo.  165,  28  S.  W.  435;  Os- 
born  V.  Weldon,  146  Mo.  192,  47  S.  W.  936; 
Kane  v.  McCown,  65  Mo.  181;  Westmeyer  ▼. 
Gallenkamp,  154  Mo.  28,  55  S.  W.  231,  77 
Am.  St.  Bep.  747.  While  we  do  not  under- 
take to  say  tbat  this  court  has  gone  to  the 
extent  of  holding  that  quarantine  Is  classed 
and  defined  as  a  definite  estate  in  lands,  in 
the  technical  sense  of  that  term,  beginning 
with  the  case  of  Jones  v.  Manly,  68  Mo. 
564,  and  followed  in  an  unbroken  line  of 
authoritiea  to  Carey  v.  West,  139  Mo.  146, 
40  S.  W.  061,  it  has  been  uniformly  held  that 
the  right  of  quarantine  is  not  only  alienable 
(or  "assignable,"  as  the  term  is  generally 
employed),  but  that,  when  assigned,  there 
go  with  it  all  the  incidents  of  the  right  be- 
longing to  the  widow  prior  to  the  transfer, 
which  is  the  right  to  the  use  and  possession 
of  the  land  until  the  widow's  dower  has  been 
assigned,  or  during  her  life,  at  the  pleasure 
of  the  remainderman.  Whatever  inconsisten- 
cy there  may  be  said  to  have  existed  in  the 
rules  of  construction  placed  by  the  court 
upon  the  statute  defining  dower  and  quaran- 
tine, and  the  right  of  the  widow  under  each, 
tliat  there  did  exist  a  rule  of  construction  re- 
stricting the  disposition  of  the  former  right 
(except  to  release  it),  while  at  the  same  time 
it  permitted  the  alienation  of  the  latter,  is 
most  clear  and  certain.  But  as  we  are  con- 
cerned now  only  with  the  ascertainment  of 
what  was  the  rule  as  to  the  right  of  the  wid- 
ow to  dispose  of  her  quarantine,  and  not  its 
reconciliation  with  other  rules  affecting  the 
right  of  disposition  or  want  of  disposition  of 
her  dower,  we  need  only  say  at  this  time 
that  the  inequality  In  rights.  If  inequality 
It  should  be  characterized,  has  been  correct- 
ed by  the  legislatlye  act  of  1889,  now  section 
2034,  Ber.  St  1809,  giving  to  the  widow  the 
right  "to  transfer  and  assign  ber  unassigned 
dower  Interest  In  the  real  estate  of  which 
ber  deceased  husband  died  seised  In  law  or 
equity,"  as  she  has  ever  held,  by  rule  of 
court,  the  right  to  dispose  of  her  quarantine. 
In  answer  to  the  contention  of  appellants, 
tbat  the  case  of  Qnlck  v.  Rufe,  164  Mo.  406, 
64  S.  W.  102,  declares  the  rule  to  be,  "tbat 
qnarantlne  is  a  right  personal  to  the  widow. 


and  Is  inalienable,"  we  have  only  this  to  say, 
that,  Willie  the  above  language  in  quotation 
is  found  in  the  opinion,  the  question  of  quar- 
antine, or  the  widow's  rights  thereunder,  was 
not  for  consideration  in  that  case,  as  the 
further  following  language  of  the  opinion 
clearly  shows:  "Properly  considered,  how- 
ever, there  is  nothing  in  this  record  to  sup- 
port the  contention  that  there  were  any  quar- 
antine rights  complicating  the  case."  The 
declaration  that  quarantine  "is  a  right  per- 
sonal to  the  widow,  and  is  Inalienable,"  In 
that  case,  is  rather  in  the  nature  of  a  dictum, 
than  an  authorltattve  announcement  of  a 
definite  rule  asserted  by  the  writer  thereof. 
As  said,  however,  a  rule  to  the  contrary  in 
this  state  has  been  too  long  announced  and 
acted  upon  to  be  set  aside  at  this  late  day 
without  driven  thereto  by  the  most  obvious 
reason  of  necessity,  which  does  not  appear 
to  us  at  this  time.  • 

As  the  land  in  suit  was  a  part  of  the  plan- 
tation belonging  to  the  mansion  house  of 
WlUlam  M.  Graham,  deceased,  and  was  in- 
cluded in  the  deed  of  February  4,  1848,  and 
the  one  made  in  correction  thereof  in  1867 
by  Rebecca  A.  Miller  and  her  then  husband 
to  James  J.  Graham,  and  as  those  deeds  op- 
erated to  convey  all  and  whatever  right  the 
widow  had  In  or  to  the  land  (in  this  case  ber 
quarantine)  to  said  James  J.  Graham,  and 
as  said  land  has  been  in  the  possession  of 
said  James  J.  Graham,  and  those  claiming 
through  him,  at  all  times  since  1848  up  to 
the  death  of  Rebecca  Miller  in  1898,  and  as 
during  all  that  time  there  had  been  no  assign- 
ment of  dower  to  the  widow  CRebecca  Mil- 
ler), nothing  has  occurred  to  put  in  operation 
the  statute  of  limitations  invoked  in  favor 
of  the  defendant  and  against  the  plaintiffs, 
until  the  occurrence  of  the  death  of  the  wid- 
ow, Rebecca  Miller,  In  1898,  and  that  is  short 
of  the  statutory  period  that  will  bar  a  recov- 
ery. The  fact  that  for  more  than  60  years 
after  the  death  of  plaintiffs'  ancestor  they 
have  done  nothing  to  indicate  an  assertion 
upon  their  part  of  ownership  in,  or  right  to, 
the  land  in  controversy,  is  no  evidence  upon 
which  to  base  the  charge  of  laches,  or  to 
predicate  an  assumption  that  they  had  aban- 
doned all  claim  of  right  to  the  land.  Though 
plaintiffs  might  at  any  period  during  that 
entire  time  have  terminated  the  right  of 
James  J.  Graham,  or  those  claiming  through 
him,  to  the  exclusive  possession  of  the  land 
in  controversy,  as  assignee  of  the  widow's 
quarantine,  by  having  her  dower  assigned, 
they  were  not  compelled  to  so  act  and  their 
inaction,  resulting,  as  it  has,  to  the  exclusive 
benefit  of  said  James  J.  Graham  and  those 
claiming  through  him,  cannot  be  construed 
as  an  act  of  abandonment  by  plaintiffs  of 
their  claim  of  right  to  the  land,  or  that  de- 
fendant's iioldlng  of  the  same  was  In  any 
sense  hostile  to  plaintiffs'  claim  of  right,  and 
that,  too,  without  regard  to  whether  plain- 
tiffs' Inaction  In  the  matter  was  the  result 
of  a  generons  consideration  for  the  right  of 
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their  mother's  grantee,  who,  they  might  hare 
thought,  paid  substantially  all  the  land  was 
worth,  or  whether  It  was  the  result  of  care- 
lessness, or  of  absolute  ignorance  on  their 
part  that  they  had  or  were  entitled  to  any 
interest  in  the  property,  contingent  or  other- 
wise. The  law  will  presume  that  defendant 
knew  the  limit  of  his  right  under  the  deed 
through  which  he  claimed,  and  since  plain- 
tiffs have  done  nothing,  by  word  or  action 
(or,  for  that  matter,  by  their  inaction),  that 
has  induced  defendant  or  those  from  whom 
he  got  the  land  to  change  his  or  their  atti- 
tude thereto  on  the  strength  of  plaintitFs' 
conduct,  or  that  would  operate  to  bar  plain- 
tiffs' assertion  of  their  claim  of  right  to  the 
land  at  this  time,  the  defendant  must  stand 
where  the  title  of  record  of  the  land  places 
him,  in  the  position  of  a  life  tenant  In  pos- 
session after  the  death  of  the  person  upon 
whom  hi*  life's  estate  or  life  right  of  pos- 
session to  the  land  was  depending. 

The  Judgment  of  the  trial  court  was  for 
the  right  party,  and  is  affirmed.    All  concur. 


BANK  OP  TIPTON  ▼.  ADAIR  et  ox. 

(Supreme  Court  of  Missouri,  DlTlsion  No.  1. 

Feb.  18,  1903.) 

FRAUDULENT      CONVHTANCBS  —  CONVEY  ANCB 

TO  WIFE— FRAUD  AS  TO  HUSBAND'S 

CREDITORS— CONSIDERATION. 

1.  A  wife's  scheme,  whereby  she  acquires  cer- 
tain lands,  and  resells  a  portion  at  an  advance, 
EG  as  to  leave  her  a  remaining  tract  paid  for 
(Rhe  being  aided  in  the  transaction  by  the  de- 
sire of  her  grantors  to  provide  a  home  tor  her>, 
is  not  a  fraud  on  the  creditors  of  the  husband, 
though  he  represents  the  wife  in  the  transac- 
tion, and,  together  with  her,  signs  the  purchase- 
money  notes  and  trust  deed,  and  also  alone 
signs  one  of  the  contracts  of  purchase,  on  ac- 
count of  doubts  as  to  the  legal  effect  of  the 
wife's  coverture. 

Appeal  from  circuit  court,  Morgan  county; 
Jas.  E.  Hazell,  Judge. 

Suit  by  the  Bank  of  Tipton  against  P.  D. 
Adair  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  M.  Williams  and  3.  W.  Jamison,  for 
appellant  Jno.  D.  Bohling  and  A,  L,  Ross, 
for  respondents. 

BRACTE,  P.  J.  By  genoral  warranty  deed 
dated  October  15,  1897,  and  on  the  same  day 
duly  acknowledged  and  recorded  In  the  re- 
corder's office  of  Morgan  county,  Sarah  H. 
Payne,  Jacob  A.  Payne,  B.  W.  Payne,  Sarah 
M.  Cresap,  S.  P.  Cresap,  and  M.  M.  Payne, 
by  their  attorney  in  fact,  George  E.  Draper, 
conveyed  a  tract  of  land  containing  322.78 
acres,  situated  in  said  county,  to  the  defend- 
ant Mary  J.  Adair.  On  the  17th  of  Decem- 
ber, 1898,  the  plaintiff  obtained  Judgment 
against  her  husband,  the  defendant  P.  D. 
Adair,  for  the  sum  of  $2,743.90,  execution  on 
which  was  duly  issued  and  levied  on  all  the 
right,  title,  and  interest  of  said  P.  D.  Adair 
in  and  to  240  acres  of  said  land  so  conveyed 


to  the  said  Mary  J.  Adair,  and  at  the  sale 
duly  made  under  said  execution  the  plaintiff 
became  the  purchaser  thereof,  and  rec^ved  a 
sheriff's  deed  therefor,  dated  April  21,  1899, 
and  thereafter,  on  tbe  7th  of  Noveml>er, 
1899,  insUtuted  this  suit,  alleging  in  the  pe- 
tition that  the  said  P.  D.  Adair  was  on  the 
15th  of  Octol)er,  1897,  insolvent  and  largely 
indebted  to  the  plaintiff;  that  on  that  day 
he  became  the  purchaser,  for  a  good  and  suf- 
ficient consideration,  of  the  following  descril>- 
ed  portions  of  said  land  so  conveyed  to  the 
said  Mary  J.  Adah:,  and  included  in  said  sher- 
iff's deed,  to  wit,  "the  southeast  quarter  of 
the  southwest  quarter  of  section  thirty-one 
In  township  forty-four  of  range  seventeen, 
and  the  southeast  quarter  of  the  northwest 
quarter  and  the  south  thirty  acres  of  the 
southwest  quarter  of  the  northwest  quarter 
of  section  five,  and  the  east  half  of  the  north- 
east quarter  of  section  six  in  township  forty- 
three,  range  seventeen";  that  with  the  in- 
tent and  for  the  purpose  of  defrauding  the 
plaintiff,  and  preventing  it  from  collecting 
the  amount  due  and  owing  it  by  the  said  P. 
D.  Adair,  he  caused  the  deed  aforesaid  to 
said  real  estate,  of  date  October  15,  1887,  to 
be  made  to  his  wife  and  codefendant,  the 
said  Mary  J.  Adair,  without  any  considera- 
tion moving  from  the  said  Mary  J.  Adair 
therefor,  she  well  knowing  his  fraudulent  de- 
sign and  purpose,  and  consenting  that  the 
deed  be  so  made  for  the  purpose  of  aiding 
and  assisting  him  in  said  fraudulent  scheme; 
that  defendants  are  In  possession  of  the 
premises— and  praying  that  the  said  Mary  J. 
Adair  be  devested  of  the  title  to  said  describ- 
ed real  estate,  that  the  same  be  vested  in 
plaintiff,  that  plaintiff  have  possession  of  the 
i  lands,  and  for  general  relief.  The  answer  of 
defendant  P.  D.  Adair  is  a  general  denial. 
The  answer  of  Mary  J.  Adair  denies  all  the 
allegations  of  fraud  in  the  petition.  Denies 
that  her  codefendant,  P.  D.  Adair,  either 
purchased  or  paid  for  the  land,  and  avers 
that  on  or  about  the  3d  of  March,  1897,  she 
purchased  from  Oeorge  E.  Draper,  attorney 
in  fact  for  Sarah  H.  Payne  and  others,  the 
land  described  in  the  petition,  and  received 
the  deed  therefor  on  or  about  the  15th  of 
October,  1897;  that  she  liought  and  paid  for 
said  lands,  and  executed  her  obligations  there- 
for, and  that  the  same  was  done  in  good 
faith  and  for  her  own  use;  says  tliat  the  said 
sheriff's  deed  is  a  cloud  upon  her  title,  and 
prays  that  the  same  may  be  declared  null 
and  void,  and  for  general  relief.  The  court 
found  the  issues  for  the  defendants,  granted 
the  affirmative  relief  prayed  for  in  the  an- 
swer of  defendant  Mary  J.  Adair,  and  ren- 
dered Judgment  against  the  plaintiff  for 
costs,  and  the  plaintiff  appeals. 

The  grantors  hi  the  aforesaid  deed  to  Mary 
J.  Adair  of  October  15,  1897,  were  the  wid- 
ow, heirs  at  law,  and  devisees  of  Moses  U. 
Payne,  late  of  the  state  of  Iowa,  deceased, 
of  whose  estate  the  said  Oeorge  E.  Draper 
was  administrator  with  the  will   annexed. 
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as  well  as  attorney  in  fact  for  said  widow, 
heirs,  and  devisees,  all  of  whom  were  resi- 
dents of  the  state  of  Iowa.  The  considera- 
tion expressed  therein  is  $2,123,  and  other 
Talnable  considerations;  and  on  the  same 
day  the  said  Mary  J.  Adair  and  her  husband, 
the  said  P.  D.  Adair,  executed  and  delivered 
to  the  aald  George  K  Draper  their  five  prom- 
issory notes,  of  even  date  therewith,  for  said 
snm  of  $2,123,  payable  to  him— one  for  $323 
on  March  1,  1808,  one  for  $460  on  March  1, 
1899,  one  for  $450  on  March  1,  1900,  one  for 
$450  CD  March  1,  1901,  and  one  for  $450  on 
March  1,  1902— and  also  the  following  writ- 
ten obligation:  "Versailles,  Mlssonrl,  October 
15,  1897.  For  good  and  valuable  considera- 
tion It  Is  agreed  by  and  between  Mary  J. 
Adair  and  P.  D.  Adair,  of  Morgan  county, 
Missouri,  of  first  part,  and  George  E.  Draper, 
of  Fremont  county,  Iowa,  of  second  part,  that 
in  event  tliat  S.  F.  Bowman,  Bruce  or  A  J. 
Vogt,  or  either  of  them,  should  fall  to  pay 
balance  due  said  George  E.  Draper  on  lands 
purchased  and  secured  by  deed  of  trust  on 
the  lands  purchased  of  Payne  heirs  and  said 
tmst  deeds,  or  either  of  them,  should  be  fore- 
closed and  the  property  sold  should  fail  to 
pay  the  amount  then  due  and  unpaid  of  prin- 
cipal, interest  and  costs,  then  and  In  that 
event  we  are  to  pay  said  George  E.  Draper 
such  deficiency  as  so  remains  unpaid.  Mary 
J.  Adair.  P.  D.  Adair."  And  to  secure  the 
payment  of  said  notes,  and  the  performance 
of  said  written  obligation,  the  said  Mary  J. 
Adair  and  her  said  husband  executed  and  de- 
livered to  said  Draper  a  mortgage  or  deed  of 
trust  on  said  lands  so  conveyed  to  her,  of 
even  date  therewith,  which  on  the  same  day 
was  duly  acknowledged  and  recorded. 

The  evidence  tends  to  prove  that  the  said 
Moses  n.  Payne  for  many  years  prior  to  his 
death  was  the  owner  of  a  tract  of  land,  con- 
taining about  1,075  acres,  in  Morgan  county; 
that  the  said  P.  D.  Adair  for  a  long  time 
had  been  a  tenant  of  his,  living  on  a  portion 
of  said  land,  and  exercising,  to  some  extent, 
supervision  over  the  remainder  for  him;  that 
at  one  time  the  said  Payne  was  the  owner  of 
another,  smaller  tract,  of  00  or  100  acres, 
wliieb  be  tiad  conveyed  to  the  said  P.  D. 
Adair  in  trust  for  the  benefit  of  Mr.  and  Mrs. 
Tipton,  the  parents  of  Ills  wife,  the  said 
Mary  J.  Adair,  for  whom  and  her  family  he 
and  his  family  seem  to  have  entertained  a 
kindly  and  benevolent  feeling;  that  the  said 
Moses  U.  Payne  died  some  time  In  the  year 
1896;  that  afterwards  Mrs.  Adair,  in  view 
of  the  friendly  feeling  entertained  for  her 
and  lier  family  by  the  Paynes,  conceived  the 
Idea  that  they  might  be  willing  to  sell  her 
their  lands  In  Morgan  county  at  such  a  price 
as  would  enable  her,  by  selling  the  greater 
portion  thereof  at  an  increased  price  to  other 
parties,  to  retain  some  part  thereof  for  a 
home.  Tills  Idea  she  communicated  to  her 
family  at  a  reunion  of  Its  members  at  her 
home  In  the  summer  of  1896,  and  requested 
their  co-operation,  to  which  they  all  readily 


assented.  Thereupon  negotiations  were  com- 
menced with  Mrs.  Draper  and  parties  to 
whom  it  was  thought  some  of  the  land  could 
be  sold.  These  negotiations  were  conducted 
by  her  husband  and  her  two  sons,  Walter 
and  Henry,  lioth  of  whom  were  of  age  (the 
elder,  Walter,  being  engaged  In  business  in 
Bt  Louis),  In  the  course  of  which  it  was  as- 
certained that  the  Paynes  were  favorably 
disposed  to  the  scheme,  and  that  S.  F.  Bow- 
man was  willing  to  purchase  120  acres  of  the 
land  at  $2,200,  and  M.  B.  Bruce  400  acres  at 
$4,900;  and  the  negotiations  culminated  in 
the  meeting  of  these  parties  with  Mr.  Draper 
at  Yersailles,  In  Morgan  county,  on  the  4th 
of  March,  1897,  where  and  when  it  was  fi- 
nally agreed  tliat  Mrs.  Adair  should  have  the 
whole  tract  for  $13,000,  and  should  be  cred- 
ited with  the  amount  of  such  sales  thereof 
as  should  be  made  to  other  parties  and  ap- 
proved by  Mr.  Draper;  the  deeds  to  such 
parties  to  be  made  directly  to  them.  In  mak- 
ing the  agreement.  Waiter  Adair  acted  as 
spokesman  for  his  mother,  who  was  not  pres- 
ent, and  It  was  distinctly  stated  by  him,  and 
understood  by  all  the  parties,  that  the  con- 
tract or  deal  was  with  her,  and  for  her  ben- 
efit He  directed  Mr.  Draper  to  draw  the 
papers  accordingly— he  being  compelled  to 
leave  in  order  to  make  his  train  for  St  Louis 
—and  Mr.  Draper  agreed  to  do  so.  There- 
upon Mr.  Draper  executed  general  warranty 
deeds  to  Bowman  and  Bruce  severally  for 
the  tract  which  each  bad  agreed  to  purchase 
as  aforesaid.  They  each  made  the  cash  pay- 
ment thereon  required,  and  executed  their 
several  promissory  notes  for  the  remainder  of 
the  money,  secured  by  several  deeds  of  trust 
on  the  land  purchased  by  each;  thus  dispos- 
ing of  620  acres  <rf  the  land,  and  $7,100  of  the 
purchase  money  therefor.  Mr.  Draper  then 
drew  and  signed  a  written  agreement  for 
the  remainder  as  follows: 

"This  agreement  made  this  the  4th  day  of 
March,  1897,  by  and  between  Geo.  E.  Draper, 
attorney  in  fact  for  heirs  and  residuary  lega- 
tees of  M.  U.  Payne,  of  first  part  and  P.  D. 
Adair  of  second  part  is  to  witness,  that  for 
good  and  sufficient  consideration  first  party 
has  given  second  party  the  option  of  pur- 
chase of  the  following  real  estate  in  Morgan 
county.  Mo.,  to  wit:  8.  W.  %  Sec.  6,  S.  % 
N,  W.  %  Sec.  5,  N.  W.  N.  W.  %  Sec.  6,  N. 
B.  %  Sec  6  &  EL  %  S.  E.  %  Sec.  6,  all  In 
Twp.  43,  E.  17,  and  S.  B.  S.  W.  %  Sec.  31 
Twp.  44,  R.  17,  unOl  the  1st  day  of  March, 
1899,  upon  the  following  terms,  to  wit:  Sec- 
ond party  is  to  pay  1st  party,  in  event  of 
purchase,  as  purchase  price  of  said  real  es- 
tate, the  sum  of  $5,900.00.  One-fourth  of 
said  purchase  price  to  I>e  paid  at  time  of 
purchase  or  on  or  before  March  1st,  1899, 
and  balance  In  three  equal  annual  payments 
payable  respectively  March  1st  1900,  1901 
&  1902  with  annual  interest  on  deferred  pay- 
ments at  rate  of  six  per  cent.  i>er  annum  pay- 
able annually  from  and  after  March  Ist, 
1899.    In  the  event  said  second  party  aball 
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on  or  before  March  1st,  1889,  elect  to  imr- 
cbase  said  real  estate  and  pay  said  Geo.  E. 
Draper  the  said  twenty-five  per  cent,  of  said 
purchase  price  and  shall  execute  and  deliver 
Ills  three  promissory  notes  in  amt  each  one- 
fourth  of  said  purchase  price  payable  at  Sid- 
ney, la.,  and  bearing  Interest  each  at  rate  of 
six  per  cent  per  annum  from  March  1st, 
1889,  payable  annually  and  shall  execute  and 
deliver  his  trust  deed  to  said  Oeo.  K  Draper 
on  said  real  estate  to  secure  tbe  payment  of 
said  notes,  same  to  be  duly  and  legally  exe- 
cuted in  usual  form  thereof,  then  and  In  that 
event  said  first  party  shall  execute  and  de- 
liver a  deed  of  said  premises  In  form  of  war- 
ranty deed  signed  by  said  first  party  as  at- 
torney In  fact  for  said  heirs,  to  wit:  M.  M. 
Payne,  J.  A.  Payne  &  wife,  S.  M.  Brunk  and 
husband  and  Sarah  H.  Payne. 

"It  Is  further  agreed  that  time  Is  of  tbe 
very  essence  of  this  contract  and  that  the 
right  of  the  2nd  party  to  purchase  said  prop- 
erty as  aforesaid  shall  terminate  on  March 
1st,  1899,  and  In  that  event  1st  party  is  en- 
titled to  possession  and  all  rights  in  said 
premises  same  as  though  this  contract  had 
not  been  made.  This  contract  and  no  other 
part  thereof  can  be  assigned  by  2nd  only  up- 
on consent  1st  party  except  that  he  may  as- 
sign to  his  wife  in  which  event  his  indi- 
vidual resiwnsibllity  shall  continue  same  as 
before  assignment. 

"It  Is  further  agreed  as  part  of  this  con- 
tract that  Ist  party  Is  to  and  does  hereby 
lease  to  2nd  party  the  aforesaid  premises  for 
the  period  of  two  years  commencing  March 
Ist,  1897,  and  as  rental  of  said  premises  2nd 
party  agrees  to  pay  the  tax  of  1897  &  1898 
on  said  premises  and  in  addition  to  pay  1st 
party  the  sum  of  $354.00  on  the  1st  day  of 
March,  1898,  and  the  sum  of  $364.00  on  the 
first  day  of  March,  1899,  and  if  2nd  party 
elects  to  purchase  said  premises  he  is  to  pay 
tax  of  1899  and  in  event  any  of  said  rental 
aforesaid  has  not  been  paid  same  shall  be 
added  to  said  purchase  price. 

"Dated  March  4th,  1897. 

"Geo.  E.  Draper, 
"Attorney  In  Pact  for  Widow  and  Heirs 
at  Law  of  M.  U.  Payne. 
"P.  D.  Adair." 

This  paper  seems  to  have  been  drawn  after 
the  parties  had  left  except  Mr.  Draper  and 
P.  D.  Adair.  Mr.  Draper  was  a  citizen  of 
Iowa,  and  testified  In  behalf  of  the  plaintiff. 
After  testifying  that  the  agreement  between 
the  parties  was  as  hereinbefore  stated,  he 
was  asked  why  the  writing  was  drawn  to  P. 
D.  Adair,  Instead  of  to  Mary  J.  Adair,  and 
his  answer  was:  "My  reason  for  making  It 
that  way  was  that  I  was  not  entirely  advised 
as  to  how  far  a  married  woman  might  go  In 
contracts.  For  that  reason,  I  wrote  the  con- 
tract In  the  name  of  P.  D.  Adair."  Mr. 
Adair  also  testified.  In  substance:  That,  after 
the  paper  was  drawn,  Mr.  Draper  gave  it  to 
him,  and  requested  him  to  sign  it  That  he 
looked  over  it,  and  told  Mr.  Draper  that  it 


was  not  drawn  according  to  the  agreement, 
and  he  replied  that  not  being  acquainted 
with  the  laws  of  Missouri  In  regard  to  mar- 
ried ladles,  he  had  drawn  it  that  way;  that 
it  was  all  right;  that  he  understood  the  deal 
was  made  In  the  interest  of  Mrs.  Adahr,  and 
that  the  deed  would  be  made  to  her.  After- 
wards 234  acres  of  the  land  was  sold  to  A. 
J.  Vogt  for  $4,099,  and  on  the  16th  day  of 
October,  1887,  Mr.  Draper  execnted  to  him  a 
general  warranty  deed  therefor;  be  making 
the  cash  payment  required  to  Mr.  Draper, 
and  giving  him  his  notes  for  the  deferred 
payments,  secured  by  a  deed  of  trust  on  the 
lands  purchased.  And  on  the  same  day  Dra- 
per executed  the  deed  of  ttiat  date  In  ques- 
tion to  Mrs.  Adair  for  tbe  remainder  of  tbe 
lands;  the  recited  consideration  therein  of 
$2,128  being  tbe  balance  of  the  $13,000  pur- 
chase price  of  the  whole  tract,  with  accrued 
Interest,  after  deducting  the  amount  of  the 
sale  to  Bowman,  Bruce,  and  Yogt  After- 
wards Mrs.  Adair  sold  80  acres  of  the  land 
deeded  to  her  to  Thomas  L.  Sparks  for  $1,- 
746.60,  and  60  acres  to  her  daughter  Mrs. 
Brewer  for  $500.  So  that  when  the  obliga- 
tions of  all  the  other  purchasers  have  been 
discharged,  and  the  proceeds  of  these  sales 
applied  to  the  Indebtedness  secured  by  her 
deed  of  trust  to  Draper,  that  obligation  wQI 
be  discharged,  and  she  will  have  left  190 
acres  of  the  land  as  her  profit  on  the  whole 
transaction;  and  this  is  the  land  the  plaintiff 
Is  seeking  to  recover  in  this  action. 

It  further  appears  from  the  evidence  that 
the  indebtedness  on  which  plalntifTs  Judg- 
ment was  rendered  consisted  of  three  prom- 
issory notes  signed  by  W.  J.  Adair  and  P. 
D.  Adair  (the  former  a  cousin  of  the  latter)— 
one  dated  September  14,  1896,  for  $1,500, 
one  dated  October  15,  1896,  for  $600,  and  one 
dated  November  2,  1886,  for  $331.20;  that 
this  was  an  indebtedness  of  W.  J.  Adair,  and 
that  P.  D.  Adair  was  his  surety  (the  plain- 
tiff's cashier  so  testifies),  and  that  at  that 
time  P.  D.  .^dalr  had  no  property,  real  or 
personal;  and  that  previous  to  the  Draper 
deal  he  never  bad  any  property  (and  the  evi- 
dence tends  to  prove  that,  of  this  indebted- 
ness, Mrs.  Adair  had  no  knowledge  before 
or  at  the  time  she  acquired  titie  to  the  lands 
hi  question);  that  in  the  fall  of  1886  the 
plaintiff  also  held  another  note,  for  $600. 
signed  by  P.  D.  Adair  and  W.  J.  Adair,  the 
date  of  which  is  not  discloeed,  which  was  for 
an  indebtedness  of  P.  D.  Adair,  and  W.  J. 
Adair  was  his  surety;  that  some  time  during 
that  fall  the  said  W.  J.  Adair  became  in- 
solvent broke  up,  and  left  the  country;  that 
after  Mrs.  Adair  had  acquired  titie  to  said 
real  estate,  to  wit,  on  the  28th  of  October. 
1897,  she  and  her  husband  executed  their 
promissory  note  and  a  deed  of  trust  on  these 
lands  to  secure  the  payment  of  $1,600  to 
plaintiff;  the  same  being  for  the  amount 
of  said  $600  note,  and  $1,000  that  day  bor- 
rowed by  them  from  the  bank,  which  In- 
cumbrance still  remains  upon  the  land.    It 
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further  appears  from  the  evidence  that  the 
Bank  of  Versailles  held  two  notes  of  P.  D. 
Adair— one  dated  August  10,  1896,  for  1600, 
signed  by  him  and  W.  J.  Adair,  and  one  dated 
November  80,  1896,  for  $210,  signed  by  P.  D. 
Adair  alone;  that  on  the  24th  of  May,  1897, 
P.  D.  Adair,  at  the  request  of  that  bank,  ex- 
ecuted a  mortgage  to  secure  the  payment  of 
those  notes  on  all  the  interest  by  blm  held  or 
thereafter  to  be  by  him  acquired  In  the  tract 
of  land  theretofore  conveyed  to  him  by  Moses 
U.  Payne  In  trust  for  the  Tlptons  as  afore- 
said, and  also  all  the  Interest  which  he  then 
had  or  might  thereafter  acquire  in  the  lands 
described  in  the  written  contract  of  March  4, 
1897.  The  evidence  tends  to  prove  that  Mrs. 
Adair  had  no  knowledge  of  this  indebtedness 
or  of  the  execution  of  this  mortgage  by  her 
husband  until  after  she  acquired  title  to  her 
lands,  but  on  the  28th  day  of  February,  1898, 
being  requested  so  to  do,  she  on  that  day 
signed  and  acknowledged  that  mortgage. 
She  testified  that  the  paper  was  not  read  to 
ber,  however,  and  that  she  did  not  know  that 
it  contained  her  lands  bought  from  Mr.  Dra- 
per, but  thought  it  contained  the  Tipton  tract 
The  evidence  also  tended  to  prove  that  the 
preliminary  negotiations  with  Mr.  Draper 
were  conducted  by  P.  D.  Adair,  who  was 
personally  acquainted,  and  for  that  reason 
was  chosen  to  conduct  the  correspondence, 
with  him.  That  Mr.  Draper  and  the  Payne 
heirs  understood,  however,  that  he  was  act- 
ing for  bis  wife,  appears  from  his  own  evi- 
dence and  that  of  Jacob  A.  Payne,  one  of 
the  heirs,  who  testified  to  the  intimate  rela- 
tions formerly  existing  between  his  family 
and  the  family  of  Mrs.  Adair,  and  his  affec- 
tion for  ber  mother,  who  had  nursed  him 
when  he  was  a  child;  that  he  wanted  to  aid 
her  in  getting  a  home;  and  that  he  asked 
Kr.  Draper  to  make  the  price  and  condition 
as  favorable  to  Mrs.  Adair  as  possible.  P.  D. 
Adair  also  negotiated  the  sale  to  Yogt  The 
sales  to  Bowman  and  Bruce  were  negotiated 
by  the  younger  son,  Henry.  -The  sale  to 
Brewer  by  her  daughter  Mrs.  Brewer,  and 
the  deal  with  Draper,  were  finally  consum- 
mated by  the  elder  son,  Walter,  as  herein- 
before stated.  The  preponderance  of  the  evi- 
dence Is  that  these  n^cotiatlons  were  conduct- 
ed and  these  several  transactions  consum- 
mated by  these  parties  as  the  agents  of  Mrs. 
Adair,  and  for  her  benefit;  that  at  the  time 
th^  were  being  conducted,  and  when  Mrs. 
Adair  received  her  deed,  her  husband.  P. 
D.  Adair,  was  insolvent,  and  had  neither 
money  nor  estate;  and  that  he  was  indebt- 
ed as  hereinbefore  stated  Is  established  be- 
yond question;  that  he  was  so  Insolvent  and 
destitute  when  all  of  this  indebtedness  was 
incurred.  That  not  one  cent  of  his  money 
or  of  his  estate  ever  went  hito  this  property, 
and  not  one  dollar  of  this  Indebtedness  was 
ever  Incurred  upon  the  faith  of  his  owner- 
ship of  this  property,  or  of  any  interest  there- 
in, is  equally  as  well  established.  The  title 
to  this  property  Is  the  product  of  an  idea 
72  S.W.-83 


growing  out  of,  and  based  upon,  a  sentiment 
The  idea  was  Mrs.  Adair's.  The  sentiment 
was  an  affection  for  her  upon  the  part  of  ber 
grantors.  She  was  the  "other  valuable  con- 
sideration" of  the  grant  She  was  enabled 
to  realize  her  idea,  in  the  sliape  of  this  prop- 
erty, by  the  assistance  of  her  husband  and 
her  adult  children.  Can  the  (act  that  ber 
husband  rendered  the  service  in  this  behalf, 
hereinbefore  stated,  for  her  without  com- 
pensation, have  the  effect  of  rendering  her 
deed  fraudulent  as  to  his  creditors?  The 
chancellor  held  that  it  could  not,  and  be  was 
clearly  right  in  so  holding.  There  is  no 
room  for  presumption  as  to  where  or  from 
whom  the  consideration  came  in  this  case. 
The  facts  in  regard  to  that  are  fully  disclosed 
by  the  evidence.  Mrs.  Adair  produced  the 
title  to  this  property.  She  was  the  causa 
causans  of  its  existence.  Her  husband  was 
one  of  the  agencies  employed  for  that  pur- 
pose. She  had  the  right  to  so  employ  him, 
and  to  obtain  the  services  which  he  rendered 
in  the  matter,  either  with  or  without  com- 
pensation, and  he  had  the  right  to  so  render 
them.  "Bqulty  has  no  Jurisdiction  to  com- 
pel men  to  work  for  their  creditors,  who  may 
perversely  prefer  to  work  for  their  wives 
and  children  and  leave  honest  debts  unpaid." 
Webster  v.  Hildreth,  38  Vt  457,  78  Am.  Dec. 
682;  Seay  v.  Hesse,  128  Mo.  461,  24  S.  W. 
1017,  27  S.  W.  688;  Grnner  v.  Schote,  164 
Mo.  415,  66  S.  W.  441,  and  cases  cited. 

The  Judgment  of  the  circuit  court  ought 
to  be  affirmed,  and  It  is  so  ordered.  All  con- 
cur. 


STATE  V.  TBRRT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  8,  1908.) 

CRIMINAL    LAW— APPEAL— MOTION    FOB    NHW 

TRIAL— EVIDBNCB—HBARSAT— CONCLUSION 

OP  WITNESS— INSTRUCTIONS. 

1.  Under  Rev.  St  1890,  {  2689,  providhig 
that  motions  for  a  new  trial  shall  state  the 
grounds  therefor  in  writing,  etc.,  a  Judgment  of 
conviction  will  not  be  reversed  for  errors  in  the 
exclusion  of  evidence  where  no  complaint  in  this 
regard  was  made  on  motion  for  a  new  trial. 

2.  In  a  prosecution  for  murder,  evidence  that 
deceased  stated  to  defendant  after  he  was  shot 
that  defendant  was  not  to  blame  for  the  diffi- 
culty was  inadmissible,  as  hearsay. 

3.  The  statements  were  further  Inadmissible 
as  being  merely  conclusions. 

4.  Failure  of  the  court  in  a  criminal  prosecu- 
tion to  instruct  that  defendant  was  a  compe- 
tent witness  in  his  own  behalf  was  harmless, 
where  defendant  actually  testified  without  ob- 
jection, and  the  instructions  made  no  discrim- 
ination between  him  and  other  witnesses. 

Appeal  from  circuit  court,  Pemiscot  coun- 
ty;  Henry  O.  Riley,  Judge. 

W.  H.  Terry  was  convicted  of  murder,  and 
appeals.    Affirmed. 

At  the  February  term,  1902,  of  the  circuit 
court  of  Pemiscot  county,  defendant  was 
convicted  of  m&rder  in  the  second  degree, 

11  Sea  Criminal  Law,  vol.  1^  Cent.  Dig.  t  MT. 


Digitized  by 


Google 


614 


72  SOUTHWBSTBRN  REPORTER. 


(Mo. 


and  hlB  punishment  fixed  at  10  years'  Im- 
prisonment in  ttie  penitentiary,  nnder  an  In- 
formation theretofore  filed  in  the  ot&ee  of 
the  clerk  of  the  circuit  court  of  said  county 
by  the  prosecuting  attorney  thereof,  char- 
ging him  with  liaTing  at  said  county  on  the 
23d  day  of  June,  1901,  unlawfully,  willfully, 
feloniously,  deliberately,  premedltatedly,  on 
purpose,  and  of  his  malice  aforethought, 
with  a  pistol,  shot  and  killed  one  Charles 
Stewart.  After  unsuccessful  motions  for 
new  trial  and  in  arrest,  defendant  appeals. 
The  salient  facts  are  about  as  follows: 
On  June  23,  1901,  and  for  some  time  prior 
thereto,  the  defendant  was  employed  in  the 
management  of  a  poolroom  which  was  ad- 
jacent to  a  saloon  in  Pascoia,  Pemiscot  coun- 
ty. Mo.  On  that  day  there  were  numerous 
persons  at  the  rooms  In  charge  of  defendant, 
among  whom  was  Charles  Stewart,  the  de- 
ceased. It  seems  that  Stewart  was  crippled 
and  deformed  until  he  was  unable  to  walk 
or  more  about  In  an  upright  position.  De- 
ceased, with  others,  had  been  drinking  con- 
siderably during  the  day.  None  of  them, 
however,  as  the  evidence  shows,  bad  become 
thoroughly  Intoxicated.  At  about  11  o'clock 
p.  m.  on  the  day  of  the  homicide,  defendant 
and  one  Dr.  Wells  were  engaged  in  playing 
a  game  of  pool.  Deceased  and  Dr.  Wells 
were  on  Intimate  terms,  and  deceased  had 
been  playing  pranks  on  the  doctor  by  inter- 
fering with  the  pool  balls.  Just  previous  to 
the  homicide  he  asked  Dr.  Wells  who  was 
running  the  house,  when  defendant  stated 
that  he  (Terry)  was;  and,  as  deceased  ask- 
ed the  question,  be,  with  his  left  hand  upon 
the  pool  table,  raised  himself  up  as  though 
be  was  going  to  again  move  the  pool  balls, 
and,  as  defendant  made  reply  to  the  ques- 
tion asked  by  deceased  of  Dr.  Wells,  he 
drew  from  bis  pocket  a  38-callber  revolver, 
and,  taldng  deliberate  aim,  shot  Stewart; 
the  ball  passing  entirely  through  his  body, 
and  giving  him  a  mortal  wound,  from  which 
he  died,  after  lingering  In  much  pain,  on 
the  3l6t  day  of  July,  1901.  Immediately  aft- 
er shooting  Stewart,  defendant  covered  Dr. 
Wells  with  his  weapon,  and  caused  him  to 
throw  up  his  hands.  Then  defendant  left 
the  room,  and  was  located  some  time  after- 
wards in  Little  Bock,  Ark.  He  returned  to 
Missouri  without  requisition  papers.  A  trial 
was  had,  and  the  Jury  failed  to  agree.  Up- 
on second  trial  he  was  found  guilty  of  mur- 
der in  the  second  degree,  and  his  punishment 
fixed  at  10  years'  imprisonment  in  the  peni- 
tentiary. He  appeals.  Evidence  was  Intro- 
duced by  defendant  to  show  that  deceased 
bad  made  threats  against  him,  and  that  be 
was  a  rough,  violent  man.  Defendant  set 
up  self-defense,  and  asserted  that  deceased 
was  making  an  assault  upon  him  at  the 
time  of  the  homicide,  and  he  shot  him  in 
self-defense.  The  court  instructed  on  mur- 
der in  the  first  and  second  degrees,  man- 
slaughter in  the  second  and  fourth  degrees, 
and  self-defense. 


D.  R.  Cox,  J.  L.  Downing,  and  J.  P.  Trib- 

ble,  for  appellant     The  Attorney  Generat 
and  Jerry  M.  JeflFries,  for  the  State. 

BUROBSS,  J.  (after  stating  the  facts). 
The  principal  ground  urged  upon  the  atten- 
tion of  this  court  for  a  reversal  of  the  Judg- 
ment Is  with  respect  to  the  action  of  tbe 
court  below  in  excluding  evidence  offered 
by  defendant,  but  in  the  motion  for  a  new- 
trial,  except  as  to  matter  hereafter  consid- 
ered, no  complaint  is  made  to  the  action  of 
the  court  in  this  regard,  nor  its  attention  in 
any  way  called  thereto;  and  it  has  uniform- 
ly been  held  that  errors  of  tills  character,  in 
order  to  be  reviewed  on  appeal  or  writ  of 
error,  must  be  raised  by  such  a  motion. 
Rev.  St.  1899,  {  2689;  Ray  v.  Thompson,  26 
Mo.  App.  431;  State  v.  Johnson,  115  Mo. 
480,  22  S.  W.  463.  In  State  v.  Gilmore,  110 
Mo.  1,  19  S.  W.  218.  it  is  said:  "Nothing  Is 
better  settled  than  that  errors  of  this  ctiar- 
acter  must  be  called  to  the  attention  of  the 
trial  court  4n  a  motion  for.  new  trial,  or  they 
will  not  be  noticed  here."  State  ▼.  Noen- 
Inger,  108  Uo.  166,  18  S.  W,  990;  State  v. 
Reed,  89  Mo.  168,  1  S.  W.  225;  State  v. 
Mitchell,  98  Mo.  657,  12  S.  W.  379;  State  v. 
Harvey,  105  Mo.  316,  16  S.  W.  886;  State  v. 
Aired,  115  Mo.  473,  22  S.  W.  863. 

Defendant  offered  to  prove  by  witness  Fin- 
ley  that  deceased  stated  to  him  after  he  was 
shot,  in  eETect,  that  defendant  was  not  to 
blame  for  the  dlfllculty,  and  that,  if  be  (de- 
ceased) tiad  stayed  sober  and  in  bis  own 
place,  there  would  have  been  no  trouble,  and 
that  he  did  not  wish  defendant  arrested  or 
bothered  for  what  he  bad  done.  This  testi- 
mony, on  objection  by  the  state,  was  ex- 
cluded, and  that  ruling  is  assigned  for  error. 
Deceased  was  no  party  to  the  prosecution, 
and  the  state  was  not  bound  by  anything  he 
may  have  said  with  respect  to  the  difflculty, 
either  before  or  after  it  occurred.  What  he 
did  say  was  mere  hearsay.  It  is  only  when 
statements  of  this  character  are  part  of  the 
res  gestae,  or  are  made  In  articulo  mortis, 
that  they  are  admissible  in  evidence  (Mc- 
Mlllen  V.  State,  13  Mo.  31;  State  v.  Punshon, 
124  Mo.  448,  27  S.  W.  1111);  and  there  is  no 
pretense  that  the  statements  proposed  to  be 
proven  were  either  part  of  the  one,  or  made 
in  anticipation  of  immediate  dissolution. 
Moreover,  the  statements  were  mere  conclu- 
sions of  the  witness,  and  Inadmissible  for 
that  reason  also. 

The  court  did  not  instruct  the  Jury  that 
defendant  was  a  competent  witness  In  his 
own  behalf,  and  this  is  assigned  for  error  in 
the  motion  for  new  trial.  Defendant  did, 
however,  testify  as  a  witness  without  objec- 
tion, and  no  discrimination  Is  made  in  tbe 
instructions  between  him  and  other  witness- 
es, nor  the  fact  that  he  was  the  defendant 
on  trial  in  any  manner  adverted  to;  and, 
it  does  seem  to  us.  In  the  absence  of  a  re- 
quest of  the  court  by  defendant  to  so  in- 
struct tbat  be  was  competent  to  testify  as  a 
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witness  In  bis  own  behalf,  that  the  failure  of 
the  court  to  do  so  should  not  be  sufficient 
ground  for  a  reversal  of  the  Judgment. 

The  Indictment  is  well  enough.  The  ver- 
dict Is  amply  sustained  by  the  evidence, 
which  clearly  established  defendant's  guilt 

The  Judgment  la  affirmed..    All  concur. 


HAVILAND  V.  KANSAS  CITY,  P.  &  G.  R. 

CO. 

iSnpreme  Court  of  Missouri,   DItIsIod   No.   1. 

Dec.  24.  1902.) 

SERVANT— INJURY— UFTINO    RAILS— STRAIN- 
ING BACK— LIABILITY  OF  MASTER 
-EXPERT  EVIDENCE. 

1.  Where  plaintiff,  a  railroad  employ^,  strain- 
ed his  back  while  loading  steel  rails  onto  a  Hat 
oar,  and  it  nowhere  appeared  from  his  testimony 
that  the  force  employed  was  inadequate,  or  that 
he  was  expected  or  required  to  lift  more  than 
any  ordinary  man  could  lift  or  shove,  or  more 
than  he  had  previously  lifted  or  shoved  with 
safety,  or  that  anything  unusual  occurred  to 
cause  the  injury,  he  could  not  recover. 

2.  Testimony  of  an  alleged  expert  that,  while 
an  ordinary  man  could  lift  200  poimds,  16  sec- 
tion hands  were  necessary  to  lift  a  rail  weigh- 
ing GOO  pounds,  was  properly  stricken  out,  as 
manifestly  absurd. 

Appeal  from  circuit  court.  Barton  county; 
H.  C.  Tlmmonds,  Judge. 

Action  by  William  Havlland  against  the 
Kansas  City,  Pittsburg  &  Gulf  Railroad  Com- 
pany. From  an  order  granting  a  new  trial 
after  plaintiff  had  taken  a  nonsuit,  defendant 
appeaK     Reversed. 

This  Is  an  action  for  $5,000  damages  al- 
leged to  have  been  sustained  by  the  plaintiff, 
employs  of  the  defendant,  while  engaged, 
as  a  member  of  a  section  gang.  In  loading 
steel  rails  onto  a  flat  car,  caused.  It  Is  aver- 
red, by  the  employment,  by  defendant,  of  an 
insufficient  number  of  men  to  do  the  work. 
The  injury  Is  said  to  have  resulted  from  the 
plaintiff  overexerting  himself,  in  consequence 
of  which  he  strained  his  back.  The  negli- 
gence charged  In  the  petition  Is  the  employ- 
ment of  only  four  men,  where  eight  are  al- 
leged to  have  been  necessary.  The  answer  Is 
a  general  denial,  and  a  plea  of  assumption  of 
risk.  At  the  close  of  the  plaintiff's  case,  the 
court  sustained  a  demurrer  to  the  evidence, 
and  also  sustained  a  motion  to  strike  out 
the  testimony  of  a  witness  called  as  an  ex- 
pert, and  In  consequence  the  plaintiff  took  a 
nonsuit,  with  leave.  Thereafter  the  court  set 
aside  the  nonsuit,  and  granted  the  plaintiff  a 
new  trial,  assigning  as  ground  therefor  the 
sustaining  of  the  demurrer  to  the  evidence 
and  of  the  motion  to  strike  out  the  expert 
testimony.  From  this  order  the  defendant 
appealed. 

The  case  made  by  the  plaintiff  is  this:  Pri- 
or to  the  alleged  accident,  the  plaintiff  was 
an  able-bodied  man,  35  years  of  age,  and  for 
the  preceding  three  months  had  been  In  the 
employ  of  the  defendant  as  a  section  band, 
taking  up  old  rails  and  putting  In  the  new 
ones,  and  bad  previously  assisted  In  taking 


up  and  piling  the  rails  hereinafter  spoken 
of.  The  petition  avers,  and  the  evidence 
shows,  that  on  a  prior  occasion,  three  or  four 
weeks  before  the  accident,  he  liad  assisted  in 
loading  17  steel  rails,  like  those  he  was  load- 
ing on  this  occasion,  onto  a  flat  car;  that 
there  were  six  men  then  engaged  in  sucb 
work,  and  that  they  loaded  them  by  lifting 
one  end  of  the  rail  from  the  ground  and  rest- 
ing It  on  the  top  of  the  flat  car,  putting  a 
pick  handle  in  the  standard  slots  on  the  side 
of  the  car  to  prevent  the  end,  so  lifted,  from 
sliding  off  of  the  car,  and  then  lifting  the 
other  end  of  the  rail  from  the  ground  and 
placing  it  on  the  top  of  the  flat  car.  On  the 
day  of  the  accident  a  section  gang,  composed 
of  seven  men,  were  engaged  in  loading  rails 
onto  a  flat  car.  The  rails  were  30  feet  long' 
and  weighed  600  pounds  each.  The  top  of 
the  flat  car  was  4V4  feet  above  the  top  of  the 
railroad  track,  and  the  top  of  the  track  was 
18  to  20  Inches  higher  than  the  ground  on 
wblcb  the  rails  were  piled.  Tbe  gang  con- 
structed an  Incline  from  the  ground  to  the 
top  of  the  flat  car  by  taking  two  steel  rails 
about  15  feet  long,  tapering  at  one  end,  and 
rested  one  end  on  the  top  of  the  car  and  the 
other  end  on  the  ground,  or  on  a  cross-tie, 
and  then  greased  the  skids  to  make  the  rails 
slide  easily.  Then  flve  of  the  seven  men 
would  take  a  rail  and  slide  or  push  it  up  the 
Incline,  two  standing  at  either  end  and  one 
at  the  middle  of  the  rail,  and  the  two  remain- 
ing members  of  tbe  gang,  who  were  station- 
ed on  the  top  of  tbe  flat  car,  would  receive 
the  rail  that  was  thus  pushed  up  the  incline 
by  the  flve  men,  and  would  put  it  in  a  proper 
place  on  the  car.  There  were  some  50  or 
GO  rails  to  l>e  loaded.  When  about  one-balf 
had  been  loaded,  one  of  the  men  who  was 
on  the  top  of  the  car  "pinched  his  finger" 
and  quit,  and  one  of  the  flve  men  who  had 
been  helping  to  push  the  rails  up  the  iiicliue 
took  the  place  on  the  car  of  the  hurt  man. 
Tbe  remaining  six  men  continued  the  work, 
four  shoving  up  tbe  rails  and  two  putting 
them  in  place.  The  plaintiff  all  the  while  was 
engaged  in  the  work  of  shoving.  While  so  en- 
gaged with  the  other  three  shovers,  the  plain- 
tiff claims  he  strained  himself.  He  told  one 
of  tbe  fellow  servants  of  It  at  the  time,  but 
neither  then  nor  afterwards  did  he  say  any- 
thing to  tbe  foreman,  who  was  present,  about 
hurting  himself,  nor  about  the  gang  being  in- 
sufficient; on  the  contrary,  even  after  he  says 
be  was  hurt,  be  continued  In  the  work  until 
all  the  rails  were  loaded,  and  also  helped  to 
load  a  lot  of  cross-ties,  and  never  said  any- 
thing to  the  foreman  about  being  hurt,  nor 
did  be  suffer  any  further  strain. 

The  plaintiff  called  James  McCallment  as 
an  expert  He  qualified  by  showing  that 
four  years  before  he  had  assisted  In  loading 
25  cars  with  rails  by  means  of  skids,  as  was 
done  In  this  case,  and  then  said  it  would 
require  10  men  to  so  load  such  rails;  that 
usually  16  to  18  are  employed  to  load  rails 
on  a  car,  and  that  Instead  of  skids,  the  men 
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pick  up  the  rails  and  place  them  on  ttie  car. 
He  also  said  that  an  average  man  can  lift  200 
pounds,  and  hold  It  up  for  a  minute. 

This  is  the  expert  testimony  that  was 
stricken  ont  by  the  court,  and  which  ruling 
is  assigned  as  a  ground  for  granting  a  new 
trial. 

Latbrop,  Morrow,  Fox  &  Moore,  for  appel- 
lant   Cole  &  Burnett,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  first  question  In  this  case  Is  whether 
the  trial  court  erred  In  sustaining  a  demur- 
rer to  the  evidence. 

A  master  owes  his  servant  a  duty  to  fur^ 
nlsh  him  a  reasonably  safe  place  and  reason- 
ably safe  and  suitable  appliances  for  doing 
his  work.  When  the  work  requires  men  to 
do  It,  the  men  engaged  therein  are  classed 
as  appliances.  Wood  on  Railroads,  p.  1758; 
Thorpe  v.  Railroad,  88  Mo.  loc.  clt  663,  2 
S.  W.  8,  58  Am.  Rep.  120.  This  duty,  how- 
ever, does  not  make  the  master  an  insurer 
of  the  servant  Orattls  v.  Railroad,  153  Mo. 
loc.  clt  403.  56  S.  W.  108.  48  L.  R.  A.  389, 
77  Am.  St.  Rep.  721;  Minnier  t.  Railroad 
(Mo.)  66  S.  W.  loc.  clt  1076.  On  the  other 
liand,  the  servant  assumes  the  risks  that  are 
ordinarily  incident  to  the  business.  The 
servant  is  not  obliged  to  quit  because  the 
master  has  failed  In  his  duty,  if  he  reason- 
ably believes  that  by  the  exercise  of  proper 
care  and  caution  be  can  safely  use  the  ap- 
pliances furnished;  but  If  the  danger  of  us- 
ing such  appliances  is  obvious,  patent  or 
such  as  to  threaten  immediate  injury,  then 
the  servant  assimies  the  risk  in  using  them, 
or  in  remaining  In  the  master's  service. 
Minnier  v.  Railroad  (Mo.)  66  S.  W.  loc.  clt 
1076,  and  cases  cited.  Apply  these  principles 
of  law  to  the  case  made  by  the  plaintiff,  and 
we  have  this  result  According  to  the  plain- 
tiff's testimony,  three  or  four  weeks  before 
the  accident  he  and  five  others  had  loaded 
seventeen  similar  steel  rails  onto  a  flat  car. 
They  did  it  by  first  lifting  one  end  of  the 
rail  and  resting  It  on  the  car,  and  then  lift- 
ing the  other  end  of  the  rail  up  onto  the  car. 
Hence  the  plaintiff  knew  that  6  men  could 
thus  load  a  600-pound  rail  onto  a  flat  car.  If 
they  had  picked  the  rail  up  bodily,  instead 
of  only  one  end  at  a  time,  it  would  have  re- 
quired each  of  the  6  men  to  lift  only  100 
pounds  each,  but  by  lifting  only  one  end  at  a 
time  it  would  be  easier,  and  would  not  ne- 
cessitate each  man  to  lift  as  much  as  If  the 
rail  was  lifted  all  at  once.  In  addition  to 
this,  the  plaintiff  knew  that  he  had  assisted 
in  taking  up  and  piling  these  identical  rails. 
With  this  experience  before  him,  the  plaintiff 
was  required  on  this  occasion,  with  four  oth- 
ers, and  later  with  three  others,  not  to  lift 
the  rail,  but  to  shove  or  slide  it  up  an  incline 
that  was  greased.  It  needs  no  testimony  to 
show  that  it  does  not  require  as  much  force 
or  power  to  shove  a  rail  up  such  a  greased 
incline  as  it  does  to  lift  such  a  rail  bodily. 
This  Is  a  question  of  physics  with  which  ev- 


ery fairly  educated  person  is  more  or  less 
familiar,  and,  in  addition,  it  Is  a  matter  of 
common  sense  that  would  be  at  once  recog- 
nised as  true  by  any  one,  without  respect  to 
any  education.  When  the  plaintiff  was  call- 
ed upon,  with  three  others,  to  shove  these 
rails  up  this  incline,  he  therefore  knew  that 
six  men  had  picked  np  such  rails,  one  end  at 
a  time,  and  loaded  them  onto  a  flat  car,  and 
the  question  he  had  to  decide  at  the  time  he 
was  then  called  upon  to  act  was,  are  flve 
men  or  four  men  enough  to  shove  this  rail 
up  this  Inclined  plane?  If  the  two  men  who 
were  on  the  top  of  the  car  were  enough  to 
handle  the  rails  and  place  them  in  position 
on  the  car  after  the  four  men  shoved  them 
up  onto  the  car,  it  is  at  once  apparent  that 
the  four  men  ought  to  be  sufficient  to  shove 
the  rail  up  the  Incline.  If  six  m'en  could  load 
the  rails  by  lifting  one  end  at  a  time,  it 
would  seem  that  four  men  ought  to  be 
enough  to  shove  the  rails  up  the  greased  in- 
clina  Given  a  rail  weighing  600  pounds, 
and  4  men  to  handle  it  it  follows  that  each 
man  would  only  have  to  shove  150  pounds 
of  the  weight  If  6  men  can  lift  600  pounds, 
it  seems  only  reasonable  to  believe  that  4 
men  can  shove  600  pounds  np  a  greased  in- 
cline. These  considerations  and  facts  were 
known  to  the  plaintiff,  and  he  entered  upon 
the  work  without  objection,  and  continued  in 
the  work  after  one  of  the  men  got  hurt  and 
retired.  He  knew  the  weight  to  be  handled 
and  the  force  supplied  to  handle  It  There 
were  60  or  60  rails  to  be  loaded.  About  a 
half  had  been  loaded  before  the  accident  Is 
alleged  to  have  occurred.  Actual  experience 
in  so  loading  such  rails  with  such  force  had 
therefore  taught  the  plalntlfl  whether  or  not 
the  force  was  adequate.  He  continued  In  the 
work  without  objection.  Then  he  says  he 
strained  his  back.  He  gives  no  reastm  for  so 
doing.  He  does  not  pretend  that  any  of  his 
fellows  shirked  his  duty,  or  that  anything 
unusual  happened  to  throw  any  more  weight 
upon  him  than  his  due  proportion,  or  than  he 
had  been  successfully  and  safely  handling. 
He  gives  no  explanation  whatever  of  how  or 
why  he  vas  injured.  But  he  says  be  strain- 
ed his  back.  Even  then  he  did  not  conc^iain 
to  the  master,  nor  object  that  the  force  was 
Inadequate.  He  said  nothing  to  the  master 
about  being  injured.  He  continued  to  work 
In  the  same  way,  with  only  the  same  force, 
until  all  the  rails  were  loaded,  and  even 
thereafter,  for  he  assisted  thereafter  In  load- 
ing some  cross-ties  onto  a  car.  So  far  as  the 
plaintiff's  own  testimony  is  concerned,  it  no- 
where appears  that  the  force  employed  was 
Inadeqoate,  nor  that  any  one  required  or  ex- 
pected the  plaintiff  to  strain  himself,  or  to 
11^  more  than  any  ordinary  man  could  lift 
or  shove,  or  more  than  the  plaintiff  had  pre- 
viously lifted  or  shoved  with  safety,  nor  yet 
that  anything  unusual  occurred  to  cause  the 
injury,  nor,  in  fact  Is  there  any  attempt  to 
give  a  reason  or  explanation  for  the  hapiten- 
ing  of  such  an  injury. 
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The  only  otber  eyidence  bearing  upon  fbe 
tnsaffidency  of  the  force  la  the  testimony  of 
the  alleged  expert,  McCallment  He  testified 
that,  four  years  before,  he  bad  assisted  In 
loading  25  cars  with  rails  by  shoving  the 
rails  up  greased  skids,  as  was  done  in  this 
case,  and  that  It  required  10  men  to  bo  load 
such  rails.  He  further  said  that  usually  rails 
were  loaded  by  simply  lifting  them  up  bod- 
ily and  putting  them  on  the  car,  and  that  It 
required  from  16  to  18  men  to  load  them  In 
that  way.  He  further  said  that  an  ordinary 
man  can  lift  200  pounds.  Or,  In  other  words, 
according  to  such  expert  testimony,  a  man 
can  lift  200  pounds,  but  can  only  shove  75 
pounds  up  an  inclined  plane.  And  while  an 
ordinary  man  can  lift  200  pounds,  it  takes  16 
section  hands  to  lift  600  pounds;  that  Is,  an 
ordinary  man  can  lift  200  pounds,  but  a  sec- 
tion band  can  only  lift  one-sixteenth  of  600 
pounds,  equal  to  S7%  pounds.  This  is  the 
expert  testimony  that  the  court  struck  out 
And  is  it  surprising  that  the  court  did  so? 
Is  any  court  obliged  to  believe  any  such 
absurd  testimony,  or  to  allow  such  manifest 
nonsense  to  go  to  a  Jury?  Is  it  not  an  in- 
snlt  to  common  intelligence  to  be  asked  to 
believe  that  a  section  hand  can  only  lift  31% 
pounds,  or  that  such  a  section  band  can  only 
push  a  75-pound  weight  up  a  greased  In- 
clined plane  of  about  40°  7  It  is  too  obvious 
for  debate  that  such  testimony  shows  con- 
clusively that  the  witness  was  not  an  expert, 
or  else  that  he  was  playing  upon  the  cred- 
ulity or  gullibility  of  the  jury.  The  court 
properly  struck  out  such  testimony.  But 
even  It  the  court  did  err  in  so  doing,  and 
even  If  such  testimony  be  still  treated  as  In 
the  case,  the  plaintiff  made  out  no  case  that 
entitled  him  to  go  to  a  Jury,  and  therefore 
the  court  properly  sustained  the  demurrer  to 
the  evidence.  For  the  physical  facts  and 
plaintiff's  own  testimony  and  conduct  com- 
pletely nullify  all  such  expert  testimony,  and 
show  that  it  is  unreliable,  and,  in  addition, 
they  show  that  if  the  plaintiff  strained  his 
back  be  did  so  without  being  compelled,  or- 
dered, or  expected  to  do  so  by  any  one,  and 
witbout  any  apparent  reason  for  doing  so, 
and  therefore  he  did  not  make  out  a  prima 
facie  case. 

The  plaintiff  cites  and  relies  on  the  case  of 
Thorpe  v.  Railroad,  88  Mo.  650,  2  S.  W.  3, 
58  Am.  Rep.  120.  In  that  case  the  negli- 
gence consisted  in  not  having  a  sufficient 
number  of  men  In  a  switching  crew,  to  con- 
vey the  proper  signals  to  the  engineer,  in 
consequence  of  which  the  engine  was  moved 
while  the  plaintiff  was  between  the  cars,  at- 
tempting to  couple  them.  It  Is  apparent, 
therefore,  that  that  case  has  no  application 
to  this  case.  There  the  plaintiff  was  injured 
by  the  act  of  the  engineer  in  moving  the 
train  prematurely.  Here  the  plaintiff  was 
injured  by  his  own  act  In  employing  more 
effort  than  was  necessary,  and  without  the 
order  or  act  of  any  one  else. 

The  plaintiff  further  cites  Fogus  v.  Rail- 


road, 50  Mo.  App.  250.  That  case,  however, 
is  different  from  the  case  at  bar,  in  the  fol- 
lowing respects:  First,  the  plaintiff  objected 
to  doing  the  work,  before  It  was  done,  be- 
cause he  considered  it  dangerous,  and  be- 
cause the  force  of  men  was  insufficient,  but 
the  foreman  ordered  him  to  proceed,  and 
said  It  was  safe,  and  engaged  in  the  same 
work  himself.  Second,  the  injury  to  the 
plaintiff  in  that  case  was  caused  by  the 
workmen  on  each  side  of  the  heavy  iron 
wheel  being  removed,  shoving  against  each 
other  to  prevent  it  from  careening  on  them. 
Neither  of  tliese  conditions  are  present  in 
this  case.  In  addition  to  this,  in  that  case, 
the  weight  to  be  moved  was  1,400  pounds, 
and  the  moving  force  was  4  men,  while  here 
there  were  4  men  to  move  COO  pounds. 
Moreover,  in  that  case  it  was  au  Iron  wheel, 
wWch  was  likely  to  fall  over  on  its  side  at 
any  time,  as  It  did,  while  here  it  was  a  rail 
that  was  pushed  up  an  Incline,  and  could' 
not  fall  over  at  all. 

The  plaintiff  also  relies  on  McMuUen  v. 
Raih-oad,  60  Mo.  App.  231.  That  was  a  case 
wherein  the  plaintiff  was  engaged  in  lifting 
rails  and  throwing  them  from  the  track,  and 
was  injured  by  the  rail  "falling  back  upon 
his  foot"  The  sole  negligence  alleged  in 
that  case  was  tliat  the  railroad  did  not  fur- 
nish an  adequate  number  of  men  to  do  the 
work,  in  that  it  furnished  only  three  men, 
while  the  petition  alleged  that  four  were 
necessary.  So,  if  that  case  furnishes  any 
light  for  the  proper  adjudication  of  this,  it 
shows  that  the  force  furnished  in  this  case 
was  sufficient,  for  it  was  charged  therein 
that  four  men  were  sufficient  It  also  shows 
that  three  men  were  lifting  the  rails,  where- 
as here  there  were  four  men  shoving— not 
lifting— the  rails.  There  can  be  no  doubt  as 
to  the  general  legal  principles  enunciated  In 
that  case,  but  the  facts  In  judgment  there 
prevent  that  case  from  being  of  any  assist- 
ance to  the  plaintiff  in  this  case. 

The  case  of  Worlds  v.  Railroad  (Oa.)  25 
S.  E.  646,  Is  more  applicable  to  this  case. 
There  a  car  became  derailed,  and  the  plain- 
tiff, with  others,  was  required  to  carry  cross- 
ties  for  about  100  yards.  He  objected  be- 
cause they  were  too  heavy  to  carry  that  far. 
The  yardmaster  ordered  him  to  continue  In 
the  work,  sayhig  he  was  aa  much  able  to 
do  so  as  the  rest  of  them.  The  plaintiff 
there  had  had  no  previous  experience  in 
can-ying  such  cross-ties,  and  claimed  that 
he  strained  his  back  wWle  doing  so.  The 
trial  court  sustained  a  demurrer  to  the  peti- 
tion which  set  out  these  facts,  and  the  Su- 
preme Court  affirmed  the  Judgment  The 
syllabus  in  that  case  is  as  follows:  "(1) 
When  one  enters  the  service  of  another,  he 
impliedly  assumes  the  usual  and  ordinary 
risks  incident  to  the  employment  about 
which  he  is  engaged,  and.  In  discharging  the 
duties  which  he  has  undertaken  to  perform, 
he  is  bound  to  take  notice  of  the  ordinary 
and  familiar  laws  of  nature  applicable  to  the 
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subject  to  which  his  employment  relates; 
and  If  be  falls  to  do  this,  and  In  consequence 
Is  injured,  the  Injury  Is  attributable  to  the 
risks  of  the  employment,  and  the  master 
is  not  liable.  (2)  Where  an  empIoy6  of  a 
railroad  company,  in  the  discharge  of  his  du- 
ties, is  directed  to  lift  and  carry  an  ordinary 
object  like  a  cross-tie,  he  Is  bound  to  take 
notice  that  It  Is  heavy,  and  that  a  certain 
amount  of  physical  strength  will  be  required 
to  accomplish  the  task;  and  If  he  miscon- 
ceives the  amount  of  physical  strength  to  be 
exerted,  and  overstrains  himself  in  lifting 
tLj  ties,  and  is  thereby  lnju»ed,  the  master 
Is  not  liable.  The  fact  that  be  was  acting 
under  the  orders  of  a  superior  at  the  time 
does  not  alter  the  question,  even  though  he 
might  have  had  reason  to  believe  that  dis- 
obedience of  the  order  would  result  in  his 
dismissal." 

The  case  of  Ferguson  ▼.  Cotton  Mills 
(Tenn.  Sup.)  61  S.  W.  53,  was  a  case  where 
the  plaintlfr  was  engaged  in  moving  cotton 
from  one  vat  to  another  on  a  large  four- 
wheel  truck.  One  of  the  wheels  fell  into  a 
bole  In  the  floor,  made  by  a  defect  In  the 
flooring.  The  plaintiff,  with  another  servant, 
attempted  to  lift  the  wheel  out  of  the  hole, 
and  strained  his  back.  He  had  only  been 
«o  employed  for  five  days,  and  had  no  pre- 
vious experience  in  lifting  the  truck,  and 
no  knowledge  as  to  its  weight  It  was  held 
that  he  could  not  recover,  and  that  he  could 
not  "hold  the  master  liable  for  overexerting 
■and  straining  himself.  He  Is  the  best  Judge 
-of  his  own  lifting  capacity,  and  the  risk  is 
aipon  him  not  to  overtax  it." 

The  cases  of  Walsh  v.  Ballroad  (Minn.) 
8  N.  W.  145;  Freemont  Brew.  Co.  v.  Hansen 
(Neb.)  91  N.  W.  279;  Railway  v.  Drake,  53 
Ivan.  1,  35  Pac.  825;  and  Railway  v.  Moore, 
49  Kan.  817,  31  Pac.  138,  rest  on  substantial- 
ly the  same  principles. 

Without  further  elaboration.  It  ts  apparent 
that,  either  with  or  without  the  testimony 
of  the  alleged  expert,  the  plaintiff  failed  to 
make  out  a  case  for  the  Jury,  and  therefore 
the  court  properly  sustained  the  demurrer  to 
the  evidence.  For  the  same  reasons,  the 
court  erred  in  granting  a  new  trial,  and 
therefore  its  Judgment  in  so  doing  is  revers- 
ed, and  the  cause  remanded  with  directions 
to  set  aside  the  order  granting  a  new  trial, 
and  to  permit  the  Judgment  of  nonsuit  to 
stand.    All  concur. 


STATE  r.  SCHABFFER. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Dec.  18,  1902.) 

.MURDER  —  CUSTODY  OF  JURY  —  SEPARATION 
DURING  TRIAL,  —  INSTRUCTIONS— HARMLESS 
ERROR— CONVICTION  OF  LESSER  OFFENSE— 
EVIDENCE— HEARSAY. 

1.  Under  Rev.  St.  1889,  §  4209  (Rev.  St.  1879, 
%  1009),  providing  that,  "with  the  consent  of 
the  prosecuting  attorney  and  the  defendant,  the 
court  may  permit  the  jury  to  separate  at  any 
juljoarnment  or  recess  of  court  during  the  trial, 


in  all  cases  of  felony,  except  in  capital  cases." 
and  Rev.  St.  1879,  SS  1910,  1966,  declaring  the 
separation  of  the  jury  in  cases  of  felony,  after 
retiring  to  deliberate,  ground  for  a  new  trial, 
the  separation  of  the  jury  in  a  capital  case  be- 
fore retiring  to  deliberate  does  not  vitiate  their 
verdict  where  the  state  affirmatively  shows  by 
affidavits  of  the  jurors  that  they  were  subjected 
to  no  improper  influence  while  separated. 

2.  In  a  prosecution  for  murder,  where  there 
was  no  question  as  to  the  killing,  and  the  evi- 
dence tended  to  show  it  was  done  with  premed- 
itation, it  was  not  error  to  instruct  the  jury 
that  they  could  retoru  a  verdict  tor  murder  in 
the  second  degree. 

3.  Error  in  not  defining  the  term  "violent  pas- 
sion," as  used  in  an  instruction  on  manslaughter 
in  the  fourth  degree,  is  not  ground  for  reversal 
of  a  conviction  of  murder  In  the  second  degree. 

4.  Statements,  by  one  of  the  crowd  in  which 
the  person  killed  was,  that  one  of  the  crowd  had 
a  gun,  are  inadmissible  in  evidence  in  a  prose- 
cution for  murder  as  admissions  of  a  co-con- 
spirator; the  evidence  showing  that  the  con- 
spiracy, if  any,  had  been  abandoned. 

Appeal  from  circuit  court,  SL  Charles 
county;  E.  M.  Hughes,  Judge. 

AI  Schaeffer  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

Norton,  Avery  &  Young  and  T.  F.  Mc- 
Dearmon,  for  appellant  The  Attorney  Gen- 
eral and  Jerry  M.  Jeftrles,  for  the  State. 

BUROESS,  J.  Having  been  convicted  of 
murder  in  the  second  degree,  under  an  in- 
dictment charging  him  with  murder  in  the 
first  degree,  and  his  punishment  fixed  at  10 
years*  imprisonment  In  the  penitentiary,  for 
shooting  to  death,  with  a  shotgun,  one  Bud 
Henderson,  defendant  after  unavailing  mo- 
tions for  a  new  trial  and  in  arrest,  appealti. 

The  homicide  was  committed  at  O'Fallon, 
In  St  Charles  county.  Mo.,  at  about  8  o'clock 
on  the  evening  of  the  2d  day  of  Septem- 
ber, 1900.  Defendant  two  of  his  sons,  and 
a  man  by  the  name  of  Hollander,  when 
not  at  work  in  the  country,  lived  in  an  old 
blacksmith  shop  on  the  back  part  of  a  lot  in 
O'Fallon,  the  front  of  which  was  occupied  by 
one  Vetch  as  a  saloon.  About  8  o'clock  or 
6:30  on  the  evening  of  the  homicide,  defend- 
ant's boys  and  Hollander  were  at  the  rail- 
road depot  In  said  town,  and  while  there  a 
controversy  occurred  between  them  and  some 
other  negroes  who  were  there.  Defendant, 
being  Informed  that  negroes  at  the  depot 
were  whipping  bis  boys,  went  there  and  got 
the  boys,  and  started  back  with  them  to  the 
old  shop  where  they  lived;  but  when  they 
got  near  the  shop  they  found  they  were  cut 
off,  and  were  then  assaulted  by  the  samo 
gang  of  negroes,  and  were  forced  to  take 
refuge  in  Vetch's  saloon.  In  the  meantime 
the  antl-Schaeffer  crowd  of  negroes  seems  to 
have  been  Joined  by  a  white  man  by  the 
name  of  John  Moriarity.  SchaeCTer,  after 
getting  into  the  saloon,  got  his  shotgun.  A 
few  minutes  thereafter  some  one  of  the 
crowd  of  negroes  who  had  assaulted  defend- 
ant threw  a  rock  at  Schaeffer  while  in  the 
saloon,  and  struck  him  on  the  eboulder. 
Schaeffer   shortly   thereaft^   with  his  two 
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sous  and  Hollander,  started  to  tbe  country,  to 
stay  oTemlght  with  a  friend,  bnt  had  gone 
bat  a  few  steps  when  they  again  encounter- 
«d  the  same  gang  of  negroes,  among  whom 
w&a  the  deceased.  Bad  Henderson— some  of 
them  armed  for  the  evident  purpose  of  again 
assaulting  defendant  When  Bchaeffer  ap- 
proacbed  tbe  crowd,  Sanford  Taggart,  who 
was  one  of  them,  remarked:  "Here  comes 
SchaetTer  with  his  gun.  We  better  move." 
Bad  Henderson  and  his  nephew  stepped  be- 
hind a  poet,  and  Taggart  stood  still  behind 
a  tree;  and,  when  defendant  and  his  boy 
•came  up;  defendant  said,  "Where  Is  the  black 
son  of  a  bitch  who  bad  it  In  for  me?"  and 
pulled  up  his  gun  and  shot;  the  charge  tak- 
ing effect  In  Henderson's  left  side,  producing 
death  Immediately.  Henderson  was  not  do- 
ing anything  when  shot 

After  the  12  men  were  selected  and  sworn 
to  try  the  case,  they  were  put  in  charge  of 
Sheriff  Dierker,  with  Injunction  by  the  court 
that  they  should  be  kept  together  and  not 
permitted  to  separate;  but  during  the  whole 
of  the  trial,  or  at  every  intermission  thereof, 
tbe  Jury  was  permitted  to,  and  In  fact  did, 
separate,  and  when  separated  none  of  them 
wore  in  the  presence  or  sight  of  the  sheriff. 
The  record  shows  that  all  12  of  the  men 
were  guests  of  the  Gait  House,  a  hotel  in 
the  city  of  St  Charles,  and  that  they  occu- 
pied four  separate  rooms;  that  these  room? 
-w^e  In  the  third  story  of  tbe  hotel;  that 
there  was  no  connection  between  these 
rooms,  but  that  in  said  third  story  there 
were  12  rooms,  all  opening  Into  a  common 
court,  and,  to  reach  any  one  of  these  rooms, 
it  bad  to  be  done  from  this  court;  that  while 
tbe  Jury  occupied  4  of  the  rooms,  and  tbe 
sheriff  and  his  deputy  2  of  the  others,  the 
other  6  rooms  during  the  whole  of  the  trial 
were  occupied  by  guests  of  the  hotel  other 
than  tbe  Jury  and  the  sheriffs,  and  that  this 
court  was  used  in  common  by  all  of  the 
guests.  Including  the  jury,  and  that  often- 
parts  of  this  jury  were  seen  in  this  court 
wben  neither  the  remainder  of  the  Jury,  nor 
the  sheriff  or  his  deputy,  were  in  sight;  that 
the  Jurors  divided  into  squads  of  2  and  4,  and 
bad  full  control  of  their  respective  rooms, 
conid  go  and  come  as  they  pleased,  had  the 
keys  to  tbe  rooms,  and  could  lock  themselves 
In,  or  unlock  the  doors  and  come  out,  at  their 
own  free  will;  and  that  the  sheriff  and  bis 
deputy  had  separate  rooms,  not  connected 
with  tbe  rooms  of  tbe  Jurors  at  all,  and,  as 
tbe  sheriff  says,  "It  was  possible  at  any  time 
for  tbe  Jurors  to  leave  their  rooms  or  to  ad- 
mit others  to  their  rooms."  To  overcome 
any  presumption  that  the  Jury  were  tampered 
with  at  any  time  during  tbe  trial,  and  that 
they  were  not  subjected  to  Improper  influ- 
ences, the  state  introduced  the  affidavits  of 
the  sheriff  and  his  deputy  who  were  In 
charge  of  the  Jury  all  the  time,  and  each  one 
of  tbe  jurors,  showing  that  the  Jurors  were 
not  subject  to  Improper  Influence  during  tbe 
trial,  nor  Is  it  claimed  that  they  were  In  fact; 


bnt  the  contention  la  that  the  statute  (sec- 
tion 2628,  Rev.  St  1890)  Is  mandatory,  and 
the  separation  of  the  Jury  in  violation  there- 
of. It  provides  that  "with  the  consent  of 
tbe  prosecuting  attorney  and  tbe  defendant 
the  court  may  permit  the  Jury  to  separate  at 
any  adjournment  or  recess  of  tbe  court  dur- 
ing the  trial  in  all  cases  of  felony,  except  in 
capital  cases."  And  it  has  been  held,  under 
this  section,  that  a  new  trial  is  only  manda- 
tory because  of  the  separation  of  the  Jury 
where  such  separation  occurs  after  the  re- 
tirement of  the  Jtiry  to  consider  their  ver- 
dict State  V.  Orrick,  106  Mo.  Ill,  17  S.  W. 
176,  329.  There  is  no  pretense  that  tbe  Jury 
were  permitted  to,  or  that  they  did,  separate 
after  the  case  was  finally  submitted  to  them 
for  their  determination,  so  that  tbe  only  ques- 
tion is  with  respect  to  tbe  effect  of  the  sepa- 
ration of  the  jury  while  tbe  case  was  being 
heard,  and  before  finally  submitted  to  them. 
Section  1000,  Rev.  St  1878  (secUon  4200, 
Rev.  St  1880),  is  simply  declaratory  of  the 
common  law,  which  forbade  the  separatloQ 
of  the  Jury  in  the  trial  of  all  felony  cases. 
1  Bishop,  Criminal  Prac.  sec.  905.  And  un- 
less changed  by  some  other  statute,  or  adju- 
dication of  the  Supreme  Court,  the  law  re- 
mains the  same  as  at  common  law,  and  the 
verdict  in  the  case  at  bar  would  have  to  be 
set  aside  on  account  of  tbe  separation  of  the 
jury.  But  in  the  Revised  Statutes  of  1879 
three  new  sections  on  this  subject  were 
adopted,  viz.,  section  1909,  supra,  sections 
1910  and  1966.  And  notwithstanding  the 
fact  that  section  1009  provides  that  the  court 
may  permit  the  jury  to  separate,  by  and 
with  the  consent  of  the  defendant  and  the 
prosecuting  attorney,  at  any  adjournment  or 
recess  of  tbe  court  during  the  trial,  in  all 
cases  of  felony,  except  in  capital  cases,  it 
was  held  in  the  «!ase  of  State  v.  Orrick,  su- 
pra, wherein  the  Jury  separated  before  tbe 
case  was  finally  submitted  to  them,  that  said 
sections  1910  and  1966  were  intended  to  ef- 
fect a  radical  change  in  the  previous  law  and 
practice,  yet  it  will  be  observed  that  these 
sections,  by  their  express  terms,  only  apply 
to  the  conduct  of  Juries  after  they  retire,  un- 
der tbe  charge  ot  a  sworn  officer,  to  de- 
liberate upon  their  verdict;  that  from  that 
time  on  until  their  final  discharge  the  law  is 
imperative  that  they  shall  be  kept  together. 
The  court  said:  "As  has  been  said,  section 
1909,  as  applicable  to  capital  cases,  is  merely 
declaratory  of  the  common  law,  and  the  ef- 
fect of  a  separation  upon  the  verdict  before 
final  submission  of  the  case  to  the  Jury  must 
be  determined  by  some  reasonable  rule. 
There  have  been  two  rules  applied  in  such 
cases,  dlfl'erlng  only  in  the  measure  or  degree 
of  proof  required  to  overthrow  the  verdict. 
These  rules  are  stated  by  Thompson  &  Mer- 
riam,  in  their  work  on  Juries  (section  328), 
as  follows:  'To  the  rule  abready  stated,  that 
the  mere  fact  of  a  separation  is  not,  of  it- 
self, ground  for  a  new  trhil,  there  is  an  op- 
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posing  nile,  generally  applied  In  capital  cases. 
According  to  the  former  rule,  a  separation  of 
the  Jury  Is  no  ground  for  a  new  trial  unless 
it  be  made  afSrmatively  to  appear  probable 
that  the  Jury  were  thereby  subjected  to  im- 
proper influence.  But  accofding  to  the  pres- 
ent rule,  a  separation  will  be  ground  for  a 
new  trial  unless  it  afflrmatiyely  appear  that 
they  were  not  thereby  subjected  to  any  im- 
proper influence.  In  other  words,  under  the 
former  rule  a  Juror  may  separate  from  his 
fellows,  and  from  the  officer  in  charge  of 
him,  and  still  the  presumption  of  right  act- 
ing attends  him,  Just  as  It  attends  a  Judge 
when  he  quits  his  courtroom  and  mingles 
with  his  fellow  citizens.  But  under  this  rule 
his  departure  from  the  custody  and  control 
of  the  alBicee  is  prima  facie  suflldent  to  viti- 
ate the  verdict  Under  the  former  role  a 
s^aration  shown  will  not,  In  the  absence  of 
other  circumstances  of  suspicion,  entitle  the 
prisoner  to  a  new  trial.  But  under  the  pres- 
ent rule  the  verdict  will  be  set  aside  unless 
the  inroeecutlon  remove  the  presumption 
which  has  arisen  against  its  purity  by  show- 
ing that,  as  matter  of  fact,  the  absent  Juror 
was  not  tampered  with,  or  at  least  by  produc- 
ing evidence  which  dispels  all  probabilities 
or  suspicion  of  tampering.'  •  •  •  But  In- 
asmuch as  the  rule  forbidding  the  separa- 
tion of  Jurors  in  capital  cases  has  been  de- 
clared by  statute,  and,  in  view,  too,  of  the 
other  changes  effected  by  the  othar  sections 
referred  to,  we  feel  satisfied  that  the  more 
stringent  rule  should  be  applied  in  case  the 
requirements  of  section  1900  are  disregarded, 
and  that  a  separation  before  the  Jury  retires 
to  deliberate  upon  their  verdict  will  be 
ground  for  a  new  trial  unless  it  be  shown 
affirmatively  by  the  state  that  the  Jurors 
w»e  not  subjected  to  improper  influence." 
State  V.  Sansone,  U6  Mo.  1,  22  8.  W.  617, 
was  a  prosecution  for  a  capital  offense;  and, 
after  conviction,  defendant  asked  for  a  new 
trial  upon  the  ground  that  one  of  the  Jurors 
was  permitted  to  separate  from  the  others 
during  the  trial;  and,  upon  its  behig  affirma- 
tively shown  on  the  part  of  the  state  that  the 
Juror  was  not  subjected  at  any  time  to  any 
improper  influences.  It  was  held  that  the  pre- 
sumption arising  from  the  separation  was 
fully  rebutted.  Citing  State  v.  Orrlck,  su- 
pra; State  V.  Avery,- 113  Mo.  476,  21  S.  W. 
193;  and  other  cases.  State  v.  Howell,  117 
Mo.  307,  23  S.  W.  263,  was  a  prosecution  for 
murder  in  the  first  degree,  and,  after  convic- 
tion, defendant  moved  for  a  new  trial  upon 
the  ground  that  the  Jury  separated  dnrlng 
the  trial.  Sherwood,  J.,  In  speaking  for  the 
court,  said:  "We  have  hitherto  ruled  that 
section  4209,  Rev.  St  1880,  respecting  the 
nonseparation  of  Jurors  in  capital  cases,  must 
be  strictly  observed.  State  v.  Murray,  91 
Mo.  96,  3  S.  W.  397;  State  v.  Gray,  100  Mo. 
523,  18  S.  W.  806.,  In  this  case,  however,  the 
state  has  assumed  the  burden,  under  the 
ruling  In  State  v.  Orrick,  106  Mo.  Ill,  17  S. 


W.  176,  329,  and  afllrmatively  shown  the 
facts  aforesaid,  which  facts  directly  estab- 
lish that  no  such  separation  has  occurred  as 
would  fall  within  the  purview  of  our  statute 
or  former  rulings."  See,  also,  State  v.  San- 
sone, 116  Mo.  1,  22  S.  W.  617.  Similar  views 
were  expressed,  and  the  rule  announced  in 
State  V.  Orrlck,  supra,  was  adhered  to.  In 
State  V.  Schmidt  137  Mo.  266.  38  S.  W.  038, 
and  must  now  be  considered  as  the  settled 
law  of  this  state.  But  the  acta  of  the  offi- 
cers in  charge  of  the  Jury  In  this  case  in  per- 
mitting them  to  occupy  separate  rooms,  with 
no  doors  between  them,  and  to  mingle  with 
other  persons  during  the  trial,  is  cotainly 
not  to  be  commended,  and  should  not  be  per- 
mitted. If  possible  to  prevent  It,  which  could 
have  been  done  In  this  case. 

It  is  said  that  the  court  erred  In  instructing 
the  Jury  for  murder  In  the  second  degree. 
The  contention  is  that  there  was  no  evidence 
to  warrant  such  an  instruction,  and  that  un- 
der the  evidence^  If  defendant  was  guilty  of 
any  ofFenae,  it  was  either  murder  in  the  first 
degree  or  manslaughter  in  the  fourth  degree. 
But  ^re  are  unable  to  concur  In  this  view. 
There  was  no  question  as  to  the  killing,  and, 
as  the  evidence  tended  to  show  that  it  was 
done  with  premeditation.  It  fully  Justified  the 
instruction  upon  that  theory  of  the  case. 

It  is  insisted  that  as  the  court  Instructed 
the  Jury  for  manslaughter  in  the  fourth  de- 
gree, it  committed  «Tor  in  not  defining  the 
term  "violent  passion,"  as  therein  used.  A 
sufficient  answo'  to  this  contention  is  that  as 
defendant  was  not  convicted  of  manslaugh- 
ter, it  Is  Impossible  that  he  could  have  been 
Injured  by  the  failure  of  the  court  to  define 
the  term  "violent  passion."  It  has  been  held 
by  this  court  that  a  defendant  cannot  com- 
plain of  an  Instruction  with  respect  to  a 
grade  of  homicide  of  which  he  was  not  con- 
victed, even  though  the  Instruction  was  er- 
roneous. State  V.  Dunn,  80  Mo.  681.  And 
the  same  rule  should  be  applied  to  the  failure 
to  define  a  term  or  words  used  In  an  Instruc- 
tion given  In  behalf  of  defendant  when  not 
convicted  of  a  grade  of  homicide  covered  by 
such  instruction. 

No  error  was  committed  in  excluding  evi- 
dence ofTered  by  defendant  as  to  what  Julius 
Washington  said  the  next  morning  after  the 
homicide  with  respect  to  the  conduct  of  the 
negroes  the  evening  before— that  one  of  them, 
at  least  In  the  crowd  where  Henderson  was 
killed,  was  armed.  This  evidence  was  of- 
fered upon  the  theory  that  Washington  was 
one  of  the  conspirators,  and  that  any  state- 
ment made  by  him  In  regard  to  the  state- 
ments and  acts  of  any  of  the  conspirators 
was  admissible  in  behalf  of  defendant  But 
it  is  clear  that  the  pmrpose  of  the  conspiracy, 
if  there  was  one,  had  been  abandoned,  and 
the  proffered  evidence  mere  hearsay.  State 
V.  Walker,  98  Mo.  95,  9  S.  W.  646,  11  S.  W. 
1133. 

Nor  do  we  think  the  remarks  of  Uie  pro&e- 
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cuting  attorney  In  his  closing  address  to  tbe 
Jury  •t  sach  a  character  as  would  Justify  a 
reversal  upon  that  ground. 

Counsel  for  defendant  has  presented  an 
able  brief  and  argument  in  behalf  of  his  cli- 
ent, but  after  a  careful  consideration  of 
them,  we  are  of  the  opinion  that  there  is  no 
reversible  error  in  the  record,  and  therefore 
the  Judgment  should  be  affirmed.  It  la  ao 
ordo^d.    All  concur. 


BARixmr  V.  BAinrLssY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  24,  1008.) 

PABTinON— DECREO-EJBCTMBNT— RB8    JUDI- 
CATA—ATTACKING  FORMER  JTJDO- 
MBNT— PLBADINO. 

1.  Rev.   St.   1890,   §  438G,  provides  that  on 

fiartition  the  court  shall  declare  the  titles  aud 
nteresta  of  the  parties.  Held,  that  where,  In 
partition,  the  decree  iisds  that  defendant  has  no 
interest  in  the  premises,  such  judgment  is  con- 
clusive in  a  subsequent  action  of  ejectment  by 
the  plaintiflf  in  partition  against  the  defendant 
therein. 

2.  Where,  In  ejectment,  defendant's  plea  was 
a  general  denial,  he  could  not  attack  a  former 
decree  in  partition  between  the  same  parties  on 
the  gronnd  that  such  partition  decree  was  ren- 
dered in  his  absence,  and  entirely  contrary  to 
what  the  court  had  intimated  it  would  render. 

Appeal  from  circuit  court,  Callaway  coun- 
ty; John  A  Hockaday,  Judge. 

Suit  by  R.  L.  Hartley  against  J.  F.  Bartley. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  was  an  ejectment  suit  brought  In  the 
Callaway  circuit  court  to  its  August  term, 
1890.  The  petition  was  In  the  usual  form  of 
petitions  in  ejectment,  and  the  answer  was  a 
general  denial.  Tbe  cause  was  tried  by  the 
court  without  the  intervention  of  a  Jury,  and 
the  court,  under  the  pleadings  and  proof, 
found  the  Issues  for  the  respondent  Re- 
spondent during  the  trial  of  this  cause,  to- 
gether with  other  proof,  introduced  In  evi- 
dence the  petition,  answer,  and  Judgment  In 
a  partition  suit  brought  to  the  December 
term,  1808,  of  the  Callaway  county  circuit 
court  wherein  this  respondent  was  plaintiff 
and  this  appellant  was  defendant  to  parti- 
tion the  same  lands  now  In  controversy  in 
this  suit  The  petition  In  the  partition  suit 
alleged  that  R.  L.  Bartley,  this  respondent, 
was  the  owner  of  three-fourths  of  these 
lauds,  and  that  3.  F.  Bartley,  the  appellant 
was  the  owner  of  one-fourth  of  these  lands. 
Tbe  answer  of  J.  F.  Bartley,  this  appellant 
in  that  case,  denied  that  he  owned  any  in- 
terest In  these  lands.  The  Judgment  of  the 
court  in  that  cause  was  as  follows,  to  wit: 
"Now,  at  this  day,  this  cause  coming  on  to 
be  beard,  the  parties  appear  with  their  at- 
torneys, and  announce  'Ready  for  trial.'  A 
Jury  being  waived,  the  cause  is  submitted  to 
the  court  and  after  the  introduction  of  the 
evidence,  aud  the  court  being  fully  advised 
la  tbe  premises,  dotb  find  from  the  plead- 


ings and  evidence  in  the  cause  that  defend- 
ant has  no  iuterest  In  the  lands  described  In 
the  petition,  but  that  plalntifT  Is  the  sole 
owner  of  the  same,  and  that  the  present  pro- 
ceedings for  partition  of  the  premises  can- 
not be  maintalued;  and  It  Is  ordered  that 
plaintiff  take  nothing  by  his  writ  herein,  and 
that  defendant  go  hence  without  day,  and 
that  be  have  and  recover  of  plaintiff  all  costs 
herein  expended,  and  that  execution  issue 
therefor."  There  was  evidence  introduced 
tending  to  show  title  In  tbe  appellant;  but 
as  the  result  of  this  suit  presented  to  this 
court  for  determination  depends  solely  upon 
the  force  and  effect  of  the  Judgment  rendered 
In  tbe  partition  proceeding,  It  is  unnecessary 
to  burden  this  opinion  with  a  statement  in 
detail  of  the  testimony  going  to  support  tbe 
title  of  appellant.  Bpth  parties  waiving  a 
jury,  ^e  cause  was  submitted  to  the  court 
and  Its  finding  was  for  the  respondent,  and 
Judgment  was  entered  in  pursuance  of  such 
finding.  From  this  Judgment  this  appeal  is 
prosecuted. 

D.  P.  Bailey  and  I.  W.  Boulware,  for  ap- 
pellant   A.  Flnley,  for  respondent 

FOX,  J.  (after  stating  the  facts).  Tbe  er- 
rors complained  of,  as  indicated  in  the  brief 
of  appellant,  are:  First.  That  "the  Judgment 
in  the  partition  suit  set  out  In  the  abstract 
Is  not  conclusive  against  appellant  If,  in- 
deed. It  was  competent  evidence."  Second. 
"Said  Judgment  should  not  have  been  admit- 
ted In  evidence  against  defendant's  objec- 
tions." Third.  "The  court  in  the  trial  of  the 
partition  suit  had  no  Jurisdiction  that  would 
authorize  the  rendition  of  the  Judgment  vest- 
ing the  title  absolutely  In  R.  L.  Bartley,  and 
that  to  that  extent  said  Judgment  is  absolute- 
ly void."  Our  atteution  Is  not  specifically 
called  to  any  particular  fact  which  deprived 
the  court  of  Jurisdiction  in  the  partition  pro- 
ceeding introduced  In  evidence  In  this  cause, 
or  In  what  respect  the  Judgment  In  the  parti- 
tion suit  was  void,  or  even  irregular.  There 
is  this  suggestion  made  by  appellant  in  bis 
abstract  of  tbe  record  filed,  in  which  he  says: 
"The  itartltlon  referred  to  was  tried  by  the 
court  at  Its  May  term,  1899,  without  a  Jury, 
and  on  the  conclusion  of  the  evidence  the 
court  announced  from  the  bench  that  It 
found  that  the  parties  bad  divided  the  land 
In  question  between  themselves,  and  the 
court  if  called  upon,  would  force  them  to 
make  deeds  accordingly.  Without  the  knowl- 
edge of  appellant  until  after  the  adjourn- 
ment of  court  for  the  term,  the  Judgment 
was  entered  as  hereinbefore  set  forth."  If 
tbe  contention  of  appellant  Is  sustained  in 
respect  to  the  force  and  effect  of  the  Judg- 
ment in  tbe  partition  proceedings,  then  the 
Judgment  of  tbe  trial  court  should  be  re- 
versed, for  it  is  evident  that  in  the  trial  of 
this  cause  the  court  treated  the  Judgment  in 
the  partition  suit  as  binding  and  conclusive 
upon  the  appellant    Measured  by  the  law  as 
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we  view  it,  the  action  of  the  trial  conrt  waa 
entirely  proper,  in  treating  the  judgment  in- 
troduced In  evidence  as  a  complete  estoppel 
to  the  claim  of  title  on  the  p&rt  of  the  ap- 
peUant  It  is  true,  the  partition  suit  has  Ita 
peculiar  features.  The  plaintifT  in  this  case 
was  the  plaintiff  in  the  partition  suit  In 
that  suit  he  alleged  that  defendant  had  a 
one-fourth  Interest  in  the  land  in  dispute. 
The  defendant  in  this  cause  was  also  the  de- 
fendant In  the  partition  suit  His  answer 
was  a  general  denial— iu  effect,  disclaiming 
all  Interest  or  title  to  the  land  in  dispute. 
After  the  hearing  of  the  testimony  in  the 
cause,  the  court  rendered  its  Judgment  as 
herein  set  forth.  It  will  be  noted  that  the 
Judgment  Is  not  one  simply  dismissing  the 
action  of  plaintiff,  but  is  one  in  which  the 
court  made  its  findings  and  declared  the  In- 
terests of  the  parties  to  the  suit  It  xedtes 
that  the  "coiurt  doth  find  from  the  pleadings 
and  evidence  in  the  cause  that  defendant  has 
no  interest  in  the  lands  described  in  the  petl- 
tiou,  but  that  plaintiff  is  the  sole  owner  of 
the  same."  From  this  Judgment  there  was 
no  appeal,  and  it  was  in  full  force  at  the  date 
of  the  trial  of  this  suit  In  ejectment  The 
abstract  of  the  record,  as  furnished  by  ap- 
pellant in  this  cause,  does  not  disclose  any 
want  of  Jurisdiction  In  the  court  to  render 
the  Judgment  In  the  partition  suit  The 
court  had  Jurisdiction  of  the  subject-matter, 
and  the  record  shows,  by  the  filing  of  the  an- 
swer, that  defendant  submitted  his  person  to 
Its  jurisdiction.  The  statute  governing  the 
proceedings  in  partition  contemplates  the  ad- 
justing of  titles.  It  provides  that  the  court 
shall  "declare  the  rights,  titles  and  interests 
of  the  parties  to  such  proceedings,  petition- 
ers as  well  as  defendants."  Section  4386, 
Rev.  St  1889.  "The  law  requires  the  court 
to  ascertain  and  determine  the  rights  of  the 
parties  and  makes  It  the  duty  of  the  parties 
to  disclose  their  adverse  claims."  Freeman 
on  Judgments  (3d  Ed.)  sec.  304;  Bobb  v. 
Graham,  89  Mo.  200,  1  S.  W.  90.  In  the  case 
of  lilndell  Real  Estate  Co.  v.  Lindell,  142  Mo. 
61,  43  S.  W.  368,  Robinson,  J.,  speaking  for 
the  court  says:  "One  who  Is  made  a  party 
defendant  In  a  partition  suit  Is  required  to 
set  up  any  adverse  Interest  which  he  may 
have,  and,  falling  to  do  so,  is  estopped  from 
setting  it  up  in  a  subsequent  suit  between 
the  same  parties."  It  may  be  said,  as  to  the 
judgment  referred  to  as  the  judgment  in  par- 
tition, that  In  fact  there  was  no  judgment  In 
partition  rendered;  that  there  was  no  allot- 
ment or  division  of  property.  This  is  true, 
but  does  that  fact  render  it  any  the  less  a 
Judgment?  Plaintiff  filed  his  petition.  De- 
fendant filed  his  answer.  The  parties  were 
before  the  court  Proof  was  introduced,  and 
the  court  made  Its  findings  as  Indicated  by 
the  judgment.  The  court  has  the  authority 
to  ascertain  the  interests  under  a  proceeding 
of  this  character,  and  the  fact  that  It  finds 
that  a  party  has  no  Interest  In  the  property 
sought  to  be  partitioned,  and  as  to  such  par- 


ty makes  no  allotment  of  the  property,  would 
not  lessen  the  binding  and  conclusive  force 
of  such  finding. 

As  to  the  complaint  of  the  appellant  In 
his  abstract  of  the  record  in  this  cause,  "that 
the  judgment  complained  of  was  rendered  in 
his  absence,  and  waa  entered  contrary  to 
what  the  court  Intimated  it  would  render" 
under  the  pleadings  In  this  cause,  it  has  no 
merit  In  it  It  must  be  remembered  that  the 
answer  In  this  cause  Is  a  general  deniaL  If 
appellant  desires  to  avoid  the  force  and  pow- 
er of  the  Judgment  rendered,  he  must  do  so 
In  a  proper  proceeding,  by  appropriate  alle- 
gations as  to  the  Irregularities  wlilch  would 
render  it  Inoperative  and  void. 

Finding  no  error  in  the  trial  of  this  cause, 
the  judgment  will  be  afOrmed.  All  this  di- 
vision concur. 


BANE  T.  IRWIN  et  bL 

(Supreme  Cioart'  of  Missouri,  Division  No.  2. 
Feb.  24.  1903.) 

MASTER  AND  SBRVANT— INJURY  TO  MINER— 
EXPLOSION  OF  BLAST-ORDER  OF  MINE  BOSS 
—ASSUMPTION  OF  RISK— FELLOW  SERVANT 
—WILLFUL  INJURY— EXCESSIVE  VERDICT. 

1.  A  miner  and  the  mine  boss  prepared  three 
blasts.  The  miner  lit  one  and  the  boss  a  sec- 
ond, whereupon  the  miner  retired  np  the  shaft 
while  the  boss  attempted  to  light  the  third. 
The  boss  joined  the  nuner,  whereupon  two  ex- 
plodons  occurred.  The  boss  then  ordered  the 
miner  to  return  and  light  the  third  blast.  As 
the  miner  reached  the  blast  it  exploded,  in- 
juring him.  Held,  that  the  miner  did  not  as- 
sume the  risk. 

2.  The  relation  of  vice  principal  borne  by  a 
mine  boas  towards  a  miner  is  not  altered  by 
the  fact  that  there  is  a  general  superintendent 
who  has  supervision  of  tioth. 

3.  The  character  of  the  act  of  a  mine  boss. 
In  ordering  a  miner  to  return  and  fite  a  third 
blast  after  two  have  exploded,  as  an  act  of  su- 
perintendeuce,  is  not  altered  by  the  fact  that  in 
preparing  the  blasts,  lighting  one,  and  attempt- 
ing to  light  another  the  boss  acted  as  a  fellow 
servant  of  the  miner. 

4.  To  entitle  a  miner  to  recover  for  the  negli- 
gence of  his  boss  in  ordering  him  to  return,  aft- 
er two  blasts  had  exploded,  and  fire  a  third 
blast  which  the  boss  had  attempted  to  ignite, 
it  is  not  necessary  that  the  boss  willfully  con- 
cealed the  ignition  of  the  third  blast,  but  it  is 
sufficient  if  it  appeared  that  he  had  attempted 
to  light  it,  and  sent  the  miner  back  without 
waiting  until  it  could  be  ascertained  whether 
he  had  done  so. 

5.  A  $G,000  verdict  for  the  loss  of  both  the 
eyes  of  a  miner  23  years  old  is  not  excessive. 

Appeal  from  circuit  court  Jasper  county; 
Jos.  D.  Perkins,  Judge. 

Action  by  James  Bane  against  Thomas  K. 
Irwin  and  another.  Judgment  for  plaintiff, 
aud  defendants  appeal.    Affirmed. 

This  Is  an  action  for  damages  for  personal 
injuries.  The  defendants  were  partners  en- 
gaged in  operating  lead  and  stinc  mines  at 
Uuenweg,  Jasper  county,  Missouri,  under 
the  name  and  style  of  Oround  &.  Irwin.  The 
plaintiff  was  in  their  employ,  worldng  in  one 
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of  tbelr  mines,  cutting  dirt  and  blasting.  On 
the  24tb  of  March,  1899,  one  Thomas  Glbba 
-was  mine  boss  or  ground  foreman  In  the 
mine  at  which  plaintiff  was  working  for  de- 
fendants. Defendants  bad  other  mines  in 
that  immediate  yiclnity,  and  Sennett  Ran- 
kin was  the  general  ground  foreman  oyer 
the  ground  foreman  In  each  of  said  mines. 
Plaintiff,  for  his  cause  of  action,  alleges: 
That  on  said  21th  of  March,  1899,  the  said 
Gibbs,  as  such  ground  foreman,  had  full 
charge,  and  represented  the  defendants  In  the 
said  mine,  with  full  power  and  authority  to 
act  for  and  represent  defendants  in  the  con- 
duct of  their  business  therein.  That  on  said 
day  the  said  ground  foreman  ordered  plain- 
tiff to  drill  holes  and  prepare  three  shots,  and 
plaintiff  made  the  three  necessary  holes  for 
the  said  shots,  and  the  said  foreman  loaded 
said  shots  and  tamped  them,  and  then  and 
there  ordered  plaintiff  to  burn  one  shot,  and 
then  and  there  stating  that  the  said  ground 
foreman  would  at  the  same  time  bum  one 
shot.  That  plaintiff  set  fire  to  one  shot,  and 
the  said  ground  foreman,  as  plaintiff  then  sup- 
posed and  believed,  set  fire  to  one  of  the  oth- 
er three  shots,  when  said  ground  foreman 
said  to  the  plaintiff:  "Let's  get  out  of  here. 
It  Is  time  for  ns  to  get  out."  Plaintiff  and 
said  ground  foreman  then  went  down  to  the 
switch,  100  to  125  feet  from  where  the  shots 
were.  That  after  they  had  reached  the 
switch  two  shots  went  off,  being  all  the  shots 
that  plaintiff  supposed  had  been  lighted. 
When  the  said  two  shots  went  off,  the  said 
foreman,  while  acting  in  the  scope  of  his  au- 
thority, and  while  representing  the  defend- 
ants with  full  {tower  to  bind  defendants,  neg- 
ligently and  carelessly  ordered  and  directed 
plaintiff  to  go  back  and  light  the  other  shot, 
saying,  "Go  right  up  there  and  light  that 
other  shot"  And  the  plaintiff,  then  and  there 
believing  that  the  other  shot  had  not  be^i 
lighted  by  said  ground  foreman,  and  not 
knowing  that  the  same  bad  been  lighted,  in 
obedience  to  said  order  went  into  the  drift 
and  to  the  shot  to  light  the  shot;  and  as  soon 
as  plaintiff  got  to  the  shot  and  before  he 
could  turn  and  get  away  or  do  anything,  it 
went  off,  and  exploded,  and  knocked  plain- 
tiff around  on  his  hands  and  knees.  That 
by  the  said  explosion  crushed  rocks  and  flint 
and  gravel  were  thrown  with  great  force 
and  violence  against  plaintiff's  head  and 
body  and  into  both  of  plaintiff's  eyes,  where- 
by plaintiff  was  greatly  bruised,  and  both  of 
bis  eyes  put  out  and  utterly  destroyed.  That 
be  thereby  suffered  great  pqjln  and  anguish 
of  body  for  a  long  period  of  time,  to  vrit,  six 
months,  and  suffered  great  anguish  of  mind, 
and  his  eyesight  entirely  lost.  Plaintiff  fur- 
ther alleges  and  charges  the  fact  that  at  the 
time  the  plaintiff  fired  one  of  said  shots,  and 
the  said  foreman  announced  that  the  said 
foreman  would  discharge  one  other  of  said 
shots,  the  said  foreman  lighted  both  of  said 
shots,  but  wrongfully  and  negligently  con- 
cealed from  plaintiff  the  fact  to  be  that  he 


had  lighted  two  of  said  shots,  and  the  said 
g^oimd  boss  and  the  said  defendants  were 
guilty  of  gross  negligence  in  ordering  plain- 
tiff to  return  to  fire  the  remaining  shot  with- 
out first  notifying  plaintiff  that  the  said  third 
shot,  or  the  fuse  thereof,  had  been  thereto- 
fore lighted  by  the  said  ground  foreman,  and 
that  by  reason  of  said  negligence  and  care- 
lessness of  the  said  defendants  through  their 
said  agent,  tbe  said  ground  foreman,  plaintiff 
suffered  the  Injuries  complained  of.  Plain- 
tiff further  states  that  by  reason  of  the  prem- 
ises and  the  negligence  of  the  defendants  as 
aforesaid,  and  the  explosion  aforesaid,  he 
was  damaged  and  injured  in  the  sum  of  $20,- 
000.  Wherefore  plaintiff  prays  Judgment 
against  defendants  for  the  said  sum  of  $20,- 
000.  The  answer  was  a  general  denial,  a 
plea  of  assumption  of  the  risk,  and  that  the 
negligence,  if  any,  was  that  of  a  fellow  serv- 
ant. There  was  a  trial  and  verdict  for  plain- 
tiff for  $6,000.    Defendants  appeal. 

The  evidence  was  confined  to  the  immedi- 
ate circumstances,  and  was  substantially  the 
following:  Plaintiff  was  23  years  old  at  the 
time  of  the  injury.  His  physicians  testified 
be  was  totally  blind  as  a  result  of  his  inju- 
ries. Immediately  prior  to  tbe  injury  the 
plaintiff  bad  been  put  to  work  by  his  fore- 
man, Gibbs,  boring  holes  in  some  logs  consti- 
tuting the  timbering  of  an  old  shaft,  which 
shaft  was  in  the  way  of  a  drift  being  extend- 
ed underground.  After  boring  tbe  holes  In 
the  logs,  blasting  powder  was  to  be  placed 
in  tbe  holes  and  exploded  for  the  purpose 
of  tearing  out  the  logs  and  clearing  the 
way  for  the  drift.  Plaintiff  bored  three 
holes,— one  in  the  lower  log,  near  the  ground, 
on  tbe  left-hand  side;  another  in  the  center 
log,  about  two  or  three  feet  higher;  and  an- 
other, a  third,  in  another  log  some  two  feet 
still  higher,  and  on  the  right  side  of  the  drift 
After  boring  these  holes,  he  started  to  bore 
a  fourth  hole,  when  bis  auger  broke.  Qlbbs, 
tbe  foreman,  came  along  about  that  time, 
and  told  plaintiff  to  prepare  three  shots  for 
the  purpose  of  loading  the  holes  already 
bored.  After  preparing  these  shots,  plaintiff 
handed  them  to  Gibbs,  who  placed  the  shots 
in  the  holes.  Gibbs  then  directed  the  plain- 
tiff to  fire  the  left-hand  shot,  stating  that  he 
(Gibbs)  would  fire  the  right-hand  sbot  at  the 
same  time.  The  shots  were  lighted  by  pla- 
cing a  miner's  lamp  against  the  fuse.  Gibbs 
lighted  the  right-hand  shot  as  plaintiff  under- 
took to  light  the  left-hand  shot  The  fuse 
in  tbe  right-hand  shot  caught  fire  more  readi- 
ly than  the  one  which  plaintiff  was  undertak- 
ing to  light  whereupon  plaintiff  took  his 
miner's  lamp,  and  spilt  tbe  end  of  tbe  fuse  on 
this  shot,  in  order  to  make  it  light  more  read- 
ily, and  then  set  fire  to  it  This  was  done 
Just  after  plaintiff  observed  the  right-band 
sbot  spitting.  Plaintiff's  sbot  then  spit  also, 
which  Indicated  that  the  fuse  was  burning 
pretty  rapidly,  and  that  the  fire  was  nearing 
the  powder.  Glbba  then  stepped  over  to  the 
center  shot  and  placed  bis  miner's   lamp 
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tsalnst  the  fase  of  this  sbot,  wblle  plaintiff 

valked  back  Into  tbe  drift  aome  12  or  IS 
feet  Plaintiff  saw  Olbbs  standing  In  front 
of  the  center  shot,  In  the  act  of  lighting  It, 
but  could  not  see  from  his  position  whether 
Gibbs  lighted  it  or  not  After  working  with 
the  center  for  a  few  seconds,  Olbbs  turned  to 
the  plaintiff,  and  said,  "Lefs  get  out  of 
here."  They  thereupon  hurried  away  from 
the  scene  of  the  shots  about  100  feet  into  an- 
other drift  where  plaintitt  asked  Gibbs  if 
he  had  lighted  the  center  shot  Olbbs  re- 
plied, "No,  I  was  afraid  to."  Very  soon  after 
this  reply  one  of  the  abots  erploded;  and 
Gibbs  remarked,  "We  are  killing  Spaniards." 
Within  a  few  seconds  thereafter,  another 
sbot  exploded.  Immediately  on  the  explosion 
of  the  second  shot  Gibbs  ordered  plaintiff 
to  go  back  and  light  the  other  shot  In  obe- 
dience to  this  order,  plaintiff  went  back  to 
light  the  center  shot  and  Just  as  he  got  In 
front  of  the  shot  it  exploded,  putting  out 
both  of  plaintiff's  eyes  and  otherwise  seriouB 
ly  injuring  him.  On  the  trial  Gibbs  admit- 
ted lighting  the  right-band  shot  but  denied 
lighting  the  second  shot  his  contention  be- 
ing that  the  plaintiff  lighted  the  left-hand 
sbot  and  also  tbe  center  shot  He  further 
contended  that  after  they  retired  to  the  drift 
only  one  shot  exploded,  and  that  after  the 
explosion  of  this  shot  plaintiff  went  back 
to  light  the  other  two  shots.  On  cross-ex- 
amination, when  pressed  on  this  point  of  or- 
dering the  plaintiff  back,  this  witness  said, 
"I  wouldn't  make  affidavit  that  I  didn't  but 
I  made  it  In  the  first  statement  that  I  don't 
believe  I  did"  (meaning  a  statement  given 
to  tbe  Insurance  company  shortly  after  the 
accident).  This  witness  was  contradicted  not 
only  by  the  plaintiff,  but  by  other  witnesses, 
to  whom  he  made  tbe  statement  on  the  day 
following  the  accident  that  if  he  had  It  to  do 
over,  he  would  not  order  the  plaintiff  back 
on  to  the  sbot  On  tbe  question  of  the  au- 
thority of  Gibbs  and  his  duties  as  ground 
foreman,  the  plaintiff  testified  that  Gibbs  Is 
what  they  called  "ground  boss"  or  "ground 
foreman,"  who  gave  directions  to  plaintiff 
and  other  men  working  In  the  ground  as  to 
the  time,  manner,  character,  and  place  of 
their  work.  Gibbs  was  introduced  as  a  wit- 
ness by  the  defendants,  and  on  the  defend- 
ants' behalf  testified:  "Q.  What  were  your 
duties  in  the  shaft?  A.  Showing  the  men 
where  to  work,  principally.  Q.  What  else? 
A.  Be  as  careful  as  I  could  by  my  Instruc- 
tions. Q.  Did  you  work  yourself  7  A  I  did 
not  do  but  very  little  work  myself.  When- 
ever a  man  was  short  I  filled  his  vacancy  as 
near  as  I  could.  •  •  •  Q.  Who  was  your 
superior?  A.  Mr.  Rankin.  Q.  What  are  his 
duties?  A.  His  duties  were  to  look  after  the 
whole  thing,  and  direct  me  what  to  do,  etc. 
*  *  *  Q.  Those  orders  related  to  what? 
A.  The  ground  work."  On  cross-examina- 
tion Gibbs  testifled  as  follows:  "Q.  You  or- 
dered tbe  men,  or  yon  directed  tbe  men, 
down  there  in  the  mine?    A.  That  was  my 


business.  Q.  What  to  do?  A.  Tea,  air.  Q. 
And  where  to  work,  and  wbat  to  do?  A. 
Yes,  sir.  Q.  And  how  to  do  it?  A.  When  they 
didn't  know,  I  showed  them  how.  Q.  How 
long  had  yon  been  foreman  In  the  ground? 
A.  Why,  for  the  company  I  suppose  I  had 
worked  18  months  altogether.  *  *  *  Q. 
Yon  had  other  work  to  do  after  yon  say  you 
heard  one  shot— you  had  other  work  to  do, 
and  you  went  off  to  do  it?  A.  I  didn't  have 
any  particular  work  to  da  I  was  there 
about  the  ground.  Q.  Ton  went  into  some 
other  drift?  A.  Tes,  air.  Q.  And  gave  tbe 
men  direction  what  to  do  In  some  other  drift? 
A  Yes,  sir."  In  describing  the  character  of 
tbe  Older  given  plaintiff  by  Olbbs  to  go  back 
and  fire  the  third  shot  plaintiff  testifies: 
"A.  He  Just  says,  'Go  back  and  U^t  that 
third  shot  and  clean  out  a  place  there  to  put 
In  a  false  post  before  dinner.'  He  says,  'I 
want  to  catch  that  up  before  dinner,'  and 
talked  like  he  meant  it"  On  being  Inquired 
of  as  to  whether  he  knew  that  the  third  shot 
was  on  flre  or  bad  been  fired  when  he  went 
back  on  to  it  plaintiff  testified:  "A.  No,  air; 
I  didn't  know  it  was  fired.  I  wish  I  bad  of 
known  It"  On  the  trial  defendants  under- 
took to  advance  the  theory  that  the  center 
shot  caught  flre  from  the  explosion  of  one  of 
the  other  shots,  and  examined  Sennett  Ran- 
kin on  this  subject  This  witness  stated  that 
it  might  be  possible  for  such  a  thing  to  occur. 
On  cross-examination  he  admitted  that  in  20 
years'  experience  he  liad  never  known  of 
snch  a  tiling  happening,  and,  further,  that  in 
case  the  center  shot  had  been  affected  b.\ 
the  explosion  of  the  other  two  shots,  it  would 
have  gone  off  at  the  same  time.  It  was  also 
shown  that  where  a  shot  was  set  on  flre  by 
burning  the  fuse,  as  Gibbs  bad  fired  tbe  cen- 
ter shot  it  took  longer  for  the  fuse  to  bum 
and  for  the  shot  to  explode  than  where  the 
fuse  had  been  split  aa  In  the  case  of  the 
other  two  ahota. 

Percy  Werner,  Howard  Gray,  and  Galen  & 
A.  E.  Spencer,  for  appellanta.  Thomaa  ft 
Hackney,  for  respondent 

QANTT,  P.  J.  (after  stating  the  facts). 
1.  The  first  instruction  is  assailed  on  four 
distinct  grounds.  The  first  is  that  It  la  en- 
tirely too  long,  and  summarizes  the  evidence 
favorable  to  plaintiff  alone.  The  instruction 
is  open  to  the  objection  of  being  entirely  too 
long.  The  purpose  of  Instructions  is  to  give 
the  Jury  a  concise  statement  of  the  legal 
proposltiona  Involved  In  the  case,  and  leave 
them  to  apply  the  law  thus  given  them  to 
the  facts.  But  inasmuch  as  we  find  no  mis- 
statement of  the  evidence,  and  no  assumption 
of  any  controverted  fact  we  do  not  feel  Jus- 
tified in  reversing  the  case.  However  much 
we  disapprove  the  style  and  length  of  the 
Instruction,  we  refrain  from  reproducing  It, 
lest  it  become  a  precedent  The  gravamen 
of  the  petition  was  that  defendants'  ground 
foreman  negligently  sent  plalntlfl  iqmn  the 
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uocUsdjarged  shot,  and  tbat  plaintiff  was  Ig- 
norant  of  the  fact  that  It  had  been  lighted, 
and  his  injury  had  occurred  because  the  fore- 
man had  lighted  it,  and  plalntifT,  relying  up- 
on hla  assurance  that  it  was  not,  had  been 
hurt  The  Jury  were  requhred  to  And  and 
did  find  that  the  foreman  bad  lighted  the 
fuses  for  two  shots;  that  he  was  bound  to 
know  that;  and  yet  when  only  two  explod- 
ed, without  waiting  a  reasonable  time,  he 
negligently  sent  plaintiff  back  to  fire  the 
third  shot,  and  thereby  the  injury  was  caus- 
ed. The  Instruction  stated  a  liability,  and 
was  within  the  issue  presented  by  the  peti- 
tion to  the  Jury.  Herdler  t.  Range  Co:,  1S6 
Mo.  8.  S7  S.  W.  115. 

2.  The  plaintiff  did  not  assume  the  risk 
to  which  he  was  exposed  by  the  negligent 
order  of  bis  foreman.  The  plaintiff's  evi- 
dence tended  to  prove  that  the  foreman  had 
lighted  the  third  shot,  but  had  told  the  plain- 
tiff he  had  not  done  so;  that  plaintiff  left 
the  foreman  in  the  immediate  vicinity  oJ|  the 
third  shot;  and  that  plaintiff  had  every  rea- 
son to  rely  upon  what  Oibbs,  the  foreman, 
told  him;  and  that  the  foreman,  without 
waiting  for  the  shot  to  explode,  ordered  plain- 
tiff back  Into  the  dangerous  place.  As  said 
by  Judge  Sherwood  in  Sullivan  v.  BaUroad, 
107  Mo.,  loc.  dt  78,  17  S.  W.  761,  28  Am. 
St.  Rep.  388,  the  fact  of  the  presence  of  the 
ground  foreman  and  bis  order  to  plaintiff 
"was  tantamount  to  an  assurance  that  it 
was  safe  for  plalntlfl  to  go  back  into  the 
mine,  and  plaintiff  had  a  right  to  rely  on  the 
Judgment  of  the  foreman  that  he  would  per^ 
form  his  duty  to  him";  and  especially  is  It 
applicable  in  this  case,  where  plaintiff  knew 
there  were  only  three  shots  prepared  and 
two  had  exploded.  When  he  received  the 
assurance  of  Oibbs,  who  was  lact  at  the 
shots,  that  he  had  not  fired  the  third.  It 
was  entirely  reasonable  for  him  to  act  upon 
the  assumption  tbat  it  was  safe  to  return 
and  fire  the  shot,  as  directed  by  the  fore- 
man. Plaintiff  did  not  assume  the  risk  of 
this  dsnger,  which  bis  foreman  was  bound  to 
know,  and  which  he  did  not  know.  The  two 
men  were  not  on  equality  either  in  service 
or  opportunity  to  know  the  hazard  of  the 
undertaking. 

3.  Gibbs  was  not  a  fellow  servant  with 
plaintiff.  The  evidence  shows  he  had  control 
of  the  plaintUTs  work;  to  direct  bow,  when, 
and  where  he  should  work.  The  fact  that 
tbey'both  had  a  general  superintendent  ovor 
them  In  the  person  of  Mr.  Rankin  did  not 
make  them  fellow  servants.  The  foreman, 
in  directing  plaintiff's  work,  what  he  was  to 
do,  where  he  was  to  do  it,  and  how  he  was 
to  do  it,  was  performing  the  master's  duty 
pro  hac  vice,  and  was  a  vice  principal.  Dona- 
hoe  V.  Kansas  City,  136  Mo.  670,  38  S.  W.  571; 
Miner  T.  Railroad,  109  Mo.  350,  19  8.  W.  68, 
32  Am.  St  Rep.  873;  Rubs  v.  Railroad,  112 
Mo.  46,  20  S.  W.  472,  18  L.  R.  A.  823;  Moore 
V.  Railroad,  86  Mo.  688.  We  agree  with  coun- 
sel for  defendants,  "it  Is  the  act,  and  not  the 


rank,  of  the  vice  principal,  which  determines 
whether  two  employes  are  fellow  servants." 
In  this  case  the  acts  of  Oibbs  were  the  acts 
of  the  master.  It  is  true  that  according  to 
the  evidence  Gibbs  at  times  did  the  work  of 
a  servant  in  loading  and  firing  the  shots,  and, 
had  the  injury  occurred  while  he  was  per- 
forming a  servant's  duty,  he  and  plaintiff 
would  have  been  fellow  servants;  but  it  is 
clear  that  the  negligence  in  this  case  was 
the  negligent  order  to  plaintiff  to  return  to 
the  dangerous  place  and  fire  the  remaining 
shot,  and  the  injury  was  the  consequent  re- 
sult of  that  order,  and  not  the  negligent 
loading  and  tamping  of  the  shot  While 
Gibbs  acted  in  a  dual  capacity,  the  injury 
here  resulted  from  the  order,  in  making  which 
be  represented  the  master.  It  was  not  at 
an  necessary  that  the  plaintiff  should  prove, 
or  the  Jury  find,  that  Oibbs  willfully  conceal- 
ed from  plaintiff  that  he  had  lighted  the 
third  shot  It  was  sufficient  If  it  appeared 
that  he  had  negligently  lighted  It  and,  know- 
ing he  had  done  so,  he  did  not  wait  until  It 
could  be  ascertained  it  had  not  ignited  before 
sending  plaintiff  back  Into  the  drift  to  fire  it 
a  second  time. 

The  instruction  as  to  the  measure  of  dam- 
ages was  sufficient  and  was  not  misleading. 
Mlnter  v.  Bradstreet  Co.  (this  court;  not  yet 
offlciaUy  reported)  73  S.  W^.  668.  The  amount 
of  damages  for  the  loss  of  both  eyes  to  a 
young  man  in  no  manner  smacks  of  preju- 
dice or  passion. 

It  results  that  the  Judgment  must  be  and 
is  affirmed.    AU  concur. 


STATE  V.  JOHN. 

(Supreme  Court  of  Mlasonri.  Division  No.  2. 

Feb.  24,  1003.) 

HOMIOIDB-BLOW  WITH  FIST— IfOKDaB  IN 
SECOND  DBORBB. 

1.  Defendant  was  a  dog  catcher,  and  while 
engaged  in  pnraaing  dogs  his  passion  was 
aroused  by  several  boys  "barking"  at  him,  when 
he  approached  deceased,  a  workman,  who  was 
stanaing  apart  from  the  crowd,  watching  de- 
fendant and  hla  companions  attempt  to  catch 
the  dogs  they  were  pursuing.  Defendant,  with- 
out justification,  struck  deceased  a  blow  on  the 
jaw,  which  caused  him  to  fall,  his  head  strik- 
ing the  pavement  causing  contusion  and  lacera- 
tion of  the  brain,  from  which  he  died.  Beld, 
that  an  instruction  on  murder  in  the  second  de- 
gree and  a  conviction  of  that  offense  were  prop- 
er. 

Appeal  from  St  Louis  circuit  court;  Frank- 
lin Ferris,  Judge. 

Edward  John  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  AtUrm- 
ed. 

The  defendant  was  Indicted  at  the  October 
term,  1901,  of  the  circuit  court  of  the  city  of 
St  Lonls,  and  was  regularly  assigned  to  the 
criminal  division  of  said  court  No.  9,  presid- 
ed over  by  Judge  Franklin  Ferris.  The 
charge  was  murder  in  the  second  degree. 
Henry  Rlchter  was  the  victim.  The  sub- 
stantial averment  is  that  defendant  on  the 
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Sd  day  of  July,  1901,  at  the  city  of  St  Louis, 
"with  force  and  armB  In  and  upon  one  Henry 
Rlchter,  In  peace  of  the  state  then  and  there 
being,  feloniously,  willfully,  premedltatedly, 
and  of  his  malice  aforethought  did  make  an 
assault,  and  that  the  said  Bidward  John  then 
an4  there  feloniously,  willfully,  premedl- 
tatedly, and  of  bis  malice  aforethought,  with 
Ills  fist,  In  and  upon  the  jaw  and  head  of 
him  the  said  Henry  Rlchter,  did  strike, 
knock,  hit,  and  beat,  and  did  then  and  there 
feloniously,  willfully,  premedltatedly,  and  of 
his  malice  aforethought  knock,  push,  cast, 
and  throw  him  the  said  Henry  Kichter,  with 
great  force  and  violence,  down,  In,  and  upon 
the  pavement,  brick  sidewalk,  and  stone 
curbing  then  and  there  being,  and  the  said 
Edward  John  thus  and  thereby  then  and 
there  feloniously,  etc.,  by  the  means  afore- 
said, then  and  there  did  give  the  said  Henry 
Rlchter  one  mortal  wound  and  fracture  of 
the  skull,  of  which  mortal  wound  so  as  afore- 
said Inflicted  by  defendant,  the  said  Rlchter 
languishing  did  live  from  the  3d  day  of  July, 
1901,  tin  the  11th  day  of  July,  1901,  on  which 
last-named  day  the  said  Rlchter  died  at  the 
city  of  St  Louis."  The  indictment  is  in  all 
respects  according  to  the  most  approved 
precedents.  We  have  merely  set  forth  the 
substance.  Defendant  was  duly  arraigned, 
and  pleaded  not  guilty.  He  was  tried  De- 
cember 5,  1901,  and  convicted  of  murder  In 
the  second  degree,  and  sentenced  to  the  pen- 
itentiary for  15  years.  The  circumstances  at- 
tending the  homicide  were  as  follows:  The 
defendant  at  the  time  of  the  occurrences  re- 
lated in  this  record,  was  a  dog  catcher.  The 
deceased  was  a  laborer,  43  years  of  age.  On 
the  morning  of  the  tragedy,  the  defendant 
in  company  with  another  who  was  engaged 
In  the  same  business,  was  going  to  his  work, 
and  about  the  hour  of  6:30  o'clock,  as  the  de- 
ceased and  other  laborers  were  going  to  their 
dally  toil,  one  of  these  dog  wagons  and  its 
occupants  were  observed.  The  wagon  con- 
tained the  defendant  and  his  associate  and  a 
driver,  and  as  they  were  passing  the  Inter- 
section of  Howard  street  and  Broadway,  in 
that  city,  they  spied  some  dogs  that  were 
wandering  thereabout.  The  defendant  and 
his  associate  left  their  wagon,  and  made  an  ef- 
fort to  seize  and  impound  the  dogs.  The  pur- 
suit of  the  dogs  by  the  defendant  and  his 
partner  attracted  the  attention  of  the  de- 
ceased, who  stopped,  as  did  others,  to  gratify 
their  Inherent  curiosity,  or  to  enjoy  the  pur- 
suit of  the  dogs.  Some  boys  near  by  began 
barking  after  the  manner  of  a  dog,  and  Jeer- 
ing defendant  and  his  comrade.  This  con- 
duct on  the  part  of  the  boys  seemed  to  arouse 
the  Ire  of  the  defendant.  The  state  shows 
by  an  overwhelming  amount  of  evidence 
that  the  defendant  walked  up  to  the  de- 
ceased, who  was  standing  somewhat  apart 
from  the  crowd,  with  his  coat  on  his  arm 
and  with  his  dinner  pall  In  the  other  band; 
that  the  defendant,  without  Justiflcatlon  or 
ezcnse.  Immediately   struck  the  defendant 


I  upon  the  Jaw,  and  that  the  deceased  fell  up- 
I  on  the  sidewalk,  and,  either  from  the  blow 
'  or  the  fall,  or  both  combined,  received   a 
mortal  wound,  producing  a  contusion  and 
laceration  of  the  brain,  which  rendered  blm 
I  unconscious.  In  which  condition  he  remained 
!  until  bis  death,  eight  days  later.    There  was 
I  a  perfect  unanimity  of  expression  by  all  the 
'  witnesses,  save  the  defendant  that  the  de- 
'  ceased  was  inoffensive  and  unoffending.    He 
was  immediately  taken  to  bis  home,  and  on 
the  following  day  was  removed  to  the  Good 
Samaritan   Hospital,   where  his  skull    was 
:  trephined,  but  the  operation  did  not  subserve 
the  end  sought  and  the  deceased  died  on 
the  11th  day  of  July,  1901.    The  state  proved 
that  the  skull  of  the  deceased  was  fractured, 
the  brain  lacerated  and  contused,  and  that 
the  injuries  were  such  as  to  inevitably  cause 
death.  The  defendant,  immediately  on  strik- 
ing the  blow,  hurriedly  sought  his   wagon, 
got  In  it,  and  drove  rapidly  away,  and  was 
.  arrested  the  same  morning,  and  admitted  he 
,  struck  the  deceased.     The  evidence  on  be- 
;  half  of  the  defendant  tended  to  show  that  he 
j  was  pursuing  a  dog.    When  he  passed  the 
'  deceased  he  was  tripped  by  blm,  and  felt 
He  testified  that  when  he  went  to  rise,  he 
was  kicked  In  the  breast  and  hit  in  the  ear 
by  some  one,  and  that  therefore,  be  struck 
the  deceased.    But  he  does  not  say  that  the 
deceased  kicked  him  or  struck  him,  or  that 
he  did  anything  save  trip  him.    Indeed,  his 
own  testimony  does  not  show  that  the  de- 
ceased intentionally  tripped  him;  be  simply 
stated  "that  he  stuck  out  his  foot   and   I 
fell."    The  defendant  was  not  supported  on 
this  point  by  any  of  the  witnesses,  who  did 
not  seem  to  be  prejudiced  against  the  de- 
fendant and  most  of  whom  were  strangers 
to  the  deceased.    They  testified  no  such  thing 
occurred.    The  court  instructed  the  Jnry  on 
murder  in  the  second  degree  and  manslaugh- 
ter in  the  fourth  degree,  and  gave  the  usual 
instructions  on  reasonable  doubt  credibility 
of  witnesses,  etc. 

Tnmian  P.  Young,  E.  E.  Schnepp,  and 
Wm.  Scullin,  for  appellant.  The  .\ttoruey 
General  and  0.  D.  Corum,  for  the  State. 

GANTT,  J.  (after  stating  the  facts).  The 
indictment,  as  already  said,  was  in  all  re- 
spects sufficient  if  murder  can  be  committed 
'  by  one  person  killing  another  by  a  blow  witli 
his  fist.  In  State  v.  Hyland,  144  Mo.  302, 
46  S.  W.  195,  we  held  that  it  was  as  much 
murder  to  kill  a  man  with  his  fist  in  the  cir- 
cumstances of  that  case  as  if  the  defendant 
had  shot  him  with  a  loaded  revolver.  People 
V.  Munn,  65  Gal.  211,  3  Pac.  650.  The  facts 
of  this  case  are  In  all  respects  the  counter- 
part of  that.  Counsel  have,  however,  re- 
spectfully urged  a  reconsideration  of  the 
Hyland  Case.  In  that  case,  as  in  this,  the 
indictment  charged  not  only  that  the  defend- 
ant struck  his  victim  with  bis  fist,  but 
knocked  him  down  with  great  force  and  vlo- 
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lence  on  tbe  stone  pavement,  and  by  the  com- 
bined force  of  the  blow  and  tbe  fall  on  the 
bard  pavement  tbe  mortal  wounding  was 
accomplished.  In  Rex  v.  Kelly,  1  Moody, 
113,  it  was  conceded  that,  if  the  indictment 
had  charged  tbe  blow  with  the  Sst  and  tbe 
fall,  it  would  have  been  sufficient,  bnt,  as  it 
was  charged  to  have  been  with  a  brick  In  the 
right  hand  of  the  prisoner,  it  was  a  yariance: 
Counsel  cite  ns  to  Wellar  t.  The  People,  30 
Mich.  16,  In  which  the  Supreme  Court  of 
Michigan  points  out  that,  whether  a  person 
who  has  killed  another  without  meaning  to 
kill  him  is  guilty  of  murder  or  manslaughter, 
the  nature  and  extent  of  the  injury  or  wrong 
which  was  actually  Intended  must  be  of  con- 
trolling importance.  This  has  always  been 
the  doctrine  of  the  common  law,  but  in  that 
case  the  trial  court  did  not  submit  to  the 
Jury  whether  tbe  defendant  In  that  case 
might  not  be  guilty  of  manslaughter  only. 
The  case  is  well  reasoned,  bnt  the  facts  are 
unlike  those  in  Hyland's  Case  or  the  case  at 
bar.  In  this  case  the  defendant,  alone,  of  all 
tbe  witnesses,  states  that  as  he  passed  tbe 
deceased  "he  stuck  out  his  foot,  and  de- 
fendant fell."  He  does  not  even  say  that  de- 
fendant intentionally  tripped  him,  but  upon 
this  state  of  facts  the  court  gave  an  instruc- 
ticHi  on  manslaughter  in  the  fonrth  degree. 
The  contention  of  defendant's  counsel  is  that 
there  was  no  evidence  to  support  the  charge 
of  murder  In  the  second  degree;  in  a  word, 
that  the  character  of  the  assault  was  such 
that  the  Jury  were  not  Justified  In  finding  that 
defendant  intended  to  kill  or  do  the  deceased 
any  great  bodily  harm.  Counsel  concede  that 
tbe  manner  of  killing  is  immaterial;  that  one 
may  be  guilty  of  murder  with  his  fist  as  well 
as  with  a  deadly  weapon;  but  say,  "though 
the  manner  is  immaterial,  the  intent  with 
which  the  act  is  done,  and  circumstances  sur- 
rotmding  the  act  as  throwing  light  on  that  in- 
tent, are  material."  This  is  all  true,  but  It 
ignores  the  want  of  any  mitigating  facts  save 
that  which  defendant  testified  to— the  trip- 
ping of  defendant— as  to  which  the  court  gave 
him  a  most  favorable  instruction  on  man- 
slaughter. All  the  other,  and,  we  may  add, 
di.slntercsted  evidence,  disclosed  that  the  de- 
ceased was  a  perfect  stranger  to  defendant; 
that  he  merely  baited  a  moment  on  the  side- 
walk, attracted  by  the  excitement  produced 
by  tbe  defendant  and  his  companion's  effort 
to  catch  the  stray  dogs;  that  he  was  apart 
from  tbe  crowd  who  were  watching  the  de- 
fendant and  his  companion  pursue  the  dogs, 
and  that  defendant,  apparently  incensed  at 
the  boys  who  were  barking,  threatened  to 
kill  some  of  the  crowd,  and  then,  without  the 
slightest  provocation  by  word,  gesture,  or  act 
on  the  part  of  tbe  inoffensive  and  unoffend- 
ing workman,  who  was  merely  looking  on, 
singled  him  out  and  came  up  to  him,  and, 
witbont  warning,  struck  him  the  murderous 
blow,  which  instantly  felled  him  to  the  side- 
walk. How  can  counsel  argue  that  such  a 
blow,  under  such  circumstances,  was  not  in- 


tended to  produce  great  bodily  harm?  Tbe 
court  properly  instructed  the  Jury  that  a  man 
is  presumed  to  intend  tbe  natural  and  prob- 
able consequences  of  bis  acts.  It  was  not  a 
case  in  which  there  was  a  mutual  combat 
with  fists,  or  a  lick  with  a  stick  not  calculat- 
ed to  produce  death,  but  a  malicious,  unpro- . 
yoked  attack  upon  a  defenseless  and  unsus- 
pecting citizen,  who  had  given  no  provoca- 
tion and  was  utterly  ignorant  of  the  intended 
assault.  Such  an  act  was  malicious  In  and  of 
itself,  and  clearly  felonious.  A  strong  brawny 
man  will  not  be  allowed  to  approach  an  un- 
offending citizen  in  a  public  highway  and 
deal  him  a  deadly  blow  with  his  fist  in  a 
vital  part,  and  when  death,  the  natural  con- 
sequence of  his  act,  ensues,  be  heard  to  say 
that  he  merely  Intended  to  punish  him,  and 
not  to  Idli  him.  The  facts  of  this  case  dis- 
close unmitigated  brutality- conduct  much  in 
keeping  with  the  business  in  which  defendant 
was  engaged. 

We  have  no  hesitancy  whatever  in  holding 
that  the  trial  court  properly  instructed  on  mur- 
der in  the  second  degree,  and  that  the  Jury 
properly  found  defendant  guilty  of  that  of- 
fense. The  record  is  without  error  and  the 
Judgment  is  affirmed. 

BUROESS  and  FOX,  13.,  concur. 


BALZ  et  al.  y.  NELSON  et  al. 

(Supreme  Court  of  Missouri,  Division  No,  1. 

Feb.  18,  1903.) 

FHACDULBNT  CONVEYANCES  —  TRANSFERS 
AFTER  SUIT  BROUOHT— DEED  TO  HOME- 
STEAD—APPEAL  —  SUPREME  COURT  —  JURIS- 
DICTION—TITLE  TO  REAL  ESTATE. 

1.  Where,  pending  an  action  against  defend, 
ant,  he  conveyed  certain  land  to  a  third  per- 
son, who  thereafter  conveyed  the  same  to  the 
defendant's  wife,  a  suit  to  set  aside  such  con- 
veyances as  fraudulent  against  defendant's 
creditors  is  an  action  involving  the  title  to  real 
estate,  of  which  tbe  Supreme  Court  alone  has 
appellate  jurisdiction. 

2.  Where,  pending;  an  action  against  defend- 
ant, he  conveyed  his  homestead,  in  which  he 
had  an  equity  of  redemption  amounting  to  only 
$1,200,  through  a  third  person,  to  his  wife, 
such  conveyance  was  not  fraudulent  as  to  his 
creditors. 

3.  Defendant  received  from  his  wife  $1,000 
in  1S86  and  $2,850  in  1887.  No  note  was  given, 
nor  time  specified  when  the  money  was  to  be 
repaid,  and  no  interest  was  ever  paid,  but  de- 
fendant promised  to  protect  her  if  he  got  into 
any  trouble.  In  1898  defendant's  property  was 
damaged  by  a  cyclone,  when  his  wife  asked  for 
her  money  or  security,  but  she  obtained  neither 
until  January  19,  1897,  three  days  after  suit 
was  brought  against  defendnnt  for  injuries  re- 
sulting in  the  death  of  plaintiff's  Intestate,  when 
he  conveyed  certain  property  to  a  third  person, 
who  thereafter  conveyed  the  property  to  the 
wife.  Held,  that  such  conveyances  were  fraud- 
ulent. 

Appeal  from  St  Lonis  circuit  court;  Jas. 
B.  Wlthrow,  Judge. 

Action  by  Jacob  Balz  and  others  against 
Nels  Nelson  and  others  to  set  aside  certain 

1 2.  See  Fraudulent  ConveyanoM,  voL  t4.  Cant 
Die.  t  lU. 
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fnndulent  conveyancea.  From  a  Judgment 
In  favor  of  plaintiffs,  defendants  appeal. 
Modified. 

This  Is  a  bill  In  eqnity  to  declare  fraudu- 
lent and  void  and  to  cancel  two  deeds  to  cer- 
tain real  estate  In  the  dty  of  St  Louis- 
one  from  Nels  Nelson  and  Sophie,  wife,  to 
her  sister  Emma  Decker,  and  the  other  from 
Emma  Decker  to  Sophie  Nelson— and  there- 
by to  divest  the  title  to  said  real  estate  out 
of  Sophie  Nelson  and  leave  It  In  Nels  Nelson, 
as  It  was  before  said  deeds  were  made,  and 
to  have  the  land  sold  to  satisfy  a  judgmrat  In 
favorof  the  plaintiffs  andagalnst  Nels  Nelson. 
The  circuit  court  entered  a  decree  as  prayed, 
and  the  defendants  appealed  to  the  St  Louis 
Court  of  Appeals.  That  court  transferred 
the  case  to  this  court  on  the  ground  that 
title  to  real  estate  was  involved,  and  hence 
this  court  alone  had  appellate,  jurisdiction. 
Balz  V.  Nelson,  86  Mo.  App.  374.  The  ease 
made  Is  this:  In  1884  Sophie  Nelson  was 
the  wife  of  William  Kleddick.  He  died,  and 
she  received  $2,000  life  Insurance.  She  then 
married  Nelson,  and  In  1886  she  loaned  him 
$1,000.  About  two  years  thereafter  she  sold 
some  real  estate  she  owned  before  her  mar- 
riage to  Nelson,  and  received  therefor  $1,- 
850;  and  this,  with  the  remaining  $1,000  in- 
surance money,  she  also  loaned  Nelson. 
They  both  say  be  verbally  agreed  to  pay  her 
8  per  cent  Interest,  but  be  never  did  so. 
They  both  further  say  there  was  no  note 
or  other  evidence  given  for  the  money  bor- 
rowed, and  no  time  specified  when  he  should 
repay  her.  But  they  say  he  "promised  If  he 
got  into  any  trouble  he  would  protect  her." 
She  made  no  demand  on  him  for  the  Interest, 
nor  for  the  loan,  nor  for  security  or  protec- 
tion, until  after  the  cyclone  which  struck 
St  Louis  on  May  27,  1890,  and  which  dam- 
aged his  property  to  the  extent  of  about  $3,- 
600;  and  he  paid  no  attention  to  that  de- 
mand, and  she  did  not  then  further  Insist 
About  four  months  after  that  time  be  was 
building  a  house,  and  through  his  negligence 
the  plaintirs  child  was  killed.  On  the  16th 
of  January,  1807,  the  plaintiffs  began  suit 
against  him  for  $5,000  damages  for  the  death 
of  their  child.  Three  days  after  this  suit 
was  begun,  and  after  the  summons  bad  been 
served,  and  after  she  knew  of  the  suit,  he 
and  his  wife  conveyed  three  parcels  of  land 
that  stood  in  his  name  on  the  records  to  ber 
sister  Emma  Decker,  and  she  conveyed  the 
same  to  Mrs.  Nelson.  The  consideration  ex- 
pressed in  these  deeds  was  nominal.  Their 
deed  to  Emma  Decker  was  Immediately  re- 
corded, but  her  deed  to  Mrs.  Nelson  was  not 
recorded  until  November  19,  1897.  In  the 
meantime,  on  September  1,  1897,  and  before 
the  Judgment  in  favor  of  the  plaintiffs  was 
rendered,  and  before  the  deed  from  Emma 
Decker  to  Mrs.  Nelson  was  put  upon  record, 
Emma  Decker  made  a  quitclaim  deed  to  Nela 
Nelson  for  a  portion  of  one  of  the  tracts  or 
parcels  of  land,  and  be  sold  It  to  an  Innocent 
third  person  for  $4,100.    Both  Nels  Nelson 


and  Sophie  Nelson  testifled  ttiat  he  had  no 
other  property  than  that  covered  by  the  deed 
to  Emma  Decker,  and  he  admitted  that  for 
six  years  prior  to  the  date  of  the  trial  of 
this  cause,  which  was  on  May  15,  1890,  be 
had  done  no  work.  Emma  Decker  acted  in 
the  matter  simply  to  oblige  her  sister  and 
brother-in-law.  She  paid  nothing  and  re- 
ceived nothing  for  the  land.  The  Nelsons 
say  the  conveyances  were  made  in  pursu- 
ance of  his  promise  that  "if  be  got  into 
trouble  he  would  protect  her,"  made  at  the 
time  she  loaned  him  the  money.  Thereaft- 
er, on  January  4,  1899,  the  plalntlfl  recov- 
ered Judgment  against  him  for  $000,  and  it 
remained  unsatisfied.  The  plaintiffs  claim 
that  the  conveyances  were  fraudulent  and 
void,  and  intended  to  hinder,  delay,  and  de- 
fraud them  as  creditors  of  Nels  Nelson,  and 
that  while  an  insolvent  has  a  right  to  pre- 
fer any  of  his  creditors,  still  a  conveyance 
that  was  Intended  to  hinder,  delay,  and  de- 
fraud creditors  is  void,  even  if  made  to  one 
who  is  a  bona  fide  creditor,  if  the  creditor 
knew  the  conveyance  was  Intended  to  de- 
fraud the  grantor's  creditors,  and  if  the  cred- 
itor participated  in  the  fraud,  and  that  even 
conceding  that  the  $3,350  in  money  was  a 
loan,  and  not  a  gift  from  Sophie  to  Nels  Nel- 
son, still  the  deeds  In  question  here  were 
Intended  to  defraud  his  creditors,  and  not 
OS  a  preference  to  Mrs.  Nelson.  The  trial 
court  found  the  deeds  to  be  fraudulent  and 
entered  a  decree  for  the  plaintiffs,  and  the 
defendants  appealed. 

S.  T.  O.  Smith,  for  appellant*.  O.  S. 
Broadhead  and  Percy  Werner,  for  reqwnd- 
ents. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  primary  question  in  this  case  Is 
wbether  tills  court  has  Jurisdiction.  It  Is  a 
bill  in  equity  to  declare  fraudulent  and  void 
the  deeds  of  Nels  and  Sophie  Nelson  to  Em- 
ma Decker,  and  from  Emma  Decker  to  So- 
phie Nelson,  and  for  an  order  of  sale  of  the 
real  estate  to  satisfy  the  plaintiffs'  Judgment 
Those  deeds  are  muniments  of  title.  They 
constitute  the  public  record  which  declares  to 
the  world  that  the  title  is  In  Sophie  Nelson. 
Without  them,  the  title  would  in  fact,  and 
according  to  the  record,  be  in  Nels  Nelson. 
The  Judgment  to  be  rendered,  If  the  plaintiffs 
succeea,  will  therefore  strike  down  and  cut 
out  root  and  branch,  these  muniments  of 
title,  and  the  effect  of  a  Judgment  in  plain- 
tiffs' favor  win  be  to  divest  the  title  out  of 
Sophie  Nelson  and  revest  it  in  Nels  Nelson. 
The  fact  that  after  this  Is  done  the  land  can 
be  sold,  as  the  land  of  Nels  Nelson,  to  sat- 
isfy the  plaintiffs'  Judgment,  does  not  change 
the  character  of  the  action,  nor  take  out  of 
the  case  the  main  issue  in  controversy,  to 
wit  the  question  whether  the  land  belongs, 
of  right  as  to  these  creditors,  to  the  wife  or 
the  husband;  nor  does  the  fact  that  if  the 
husband  should  pay  the  plaintiffs'  Judgment 
and  thereby  take  away  the  plaintiffs'  right  to 
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fiuestlon  or  controTert  tbe  title  fibat  Is  now 
in  Mn.  Nelson,  affect  the  matter.  No  such 
Issue  Is  raised,  and  no  sncb  condition  pre- 
sented. In  this  cas&  The  only  oontroverted 
issue  is  over  the  title.  The  subsequent  sale 
of  the  land  will  follow,  of  course,  if  the  deeds 
that  vested  the  title  in  Mrs.  Nelson  are  set 
aside,  and  the  title  Is  thereby  revested  in 
Nels  Nelson.  The  title  to  real  estate  is  there- 
by directly  and  necessarily  Involved  in  this 
case,  and  therefore  the  appellate  jurisdiction 
is  in  this  court,  and  not  In  the  Court  of  Ap- 
peals. Price  T.  Blankenship,  144  Mo.,  loc. 
cit  209,  46  S.  W.  1123;  May  v.  Trust  Co., 
138  Mo.  27S,  39  S.  W.  782;  Hanna  v.  Land 
Co.,  126  Mo.  9,  28  8.  W.  662;  Bank  v.  Ins. 
Co.,  146  Mo.  127,  46  &  W.  616;  Edwards  v. 
Railway,  148  Mo.,  loc.  clt  616,  60  8.  W.  89. 
See,  also,  Beland  v.  Brewing  Ass'n,  167  Mo. 
593,  68  S.  W.  1,  where  the  suit  was  to  can- 
cel a  deed  of  trust  after  tbe  debt  was  al- 
leged to  be  paid;  Crothers  t.  Buscb,  16S  Mo. 
006,  55  S.  W.  149,  where  tbe  suit  was  to  set 
aside  a  deed  of  trust  on  the  ground  of  fraud; 
Truesdale  v.  Brennan,  163  Mo.  600,  66  8.  W. 
147,  where  the  suit  was  to  have  a  deed  of 
trust  declared  to  be  entitled  to  priority  over  a 
deed  of  trust  that  was  recorded  before  tbe 
former;  State  ex  rel.  v.  Rombaner,  124  Mo. 
598,  28  S.  W.  76,  where  the  suit  was  to  set 
aside  a  Judgment  of  condemnation  of  the 
land.  If  the  suit  was  simply  to  establish  or 
enforce  a  special  tax  bill,  or  a  mechanic's  or 
vendor's  lien,  or  any  other  kind  of  a  lien, 
tbe  title  to  real  estate  would  not  be  involved. 
State  T.  Court  of  Appeals,  67  Mo.  199;  Cor- 
rlgan  y.  Morris,  97  Mo.  174,  10  S.  W.  880; 
Bobb  T.  Wolff,  106  Mo.  62,  16  S.  W.  835; 
Syenite  Granite  Co.  v.  Bobb,  97  Mo.  46,  11 
S.  W.  226;  Baler  v.  Berberlch,  77  Mo.  414; 
Bailey  v.  Winn,  101  Mo.  649,  12  S.  W.  1045. 
And  the  reason  Is  that  in  all  such  cases  the 
title  is  necessarily  conceded  to  be  in  tbe  de- 
fendant, for  otherwise  the  plaintiff  would  not 
be  entitled  to  a  lien  against  tbe  land  in  that 
suit,  and  therefore  no  judgment  that  could  be 
rendered  In  tbe  case  could  divest  tbe  title 
out  of  tbe  defendant.  The  result  of  tbe  es- 
tablishment of  tbe  lien  on  tbe  land,  and  the 
sale  of  tbe  land  to  satisfy  tbe  judgment, 
might  be  that  the  defendant  would  lose  the 
land,  but  the  same  Is  true  in  every  case  of  a 
Jud;;mcnt  against  one  whs  owns  land.  In 
such  case  the  title  to  the  land  passes  as  tbe 
legal  result  of  a  sale  on  execution  to  satisfy 
tbe  judgment,  but  tbe  judgment  itself  ren- 
dered in  tbe  case  does  not  strike  down  a 
muniment  of  title,  or,  ipso  facto,  and  without 
any  execution,  divest  title  from  tbe  defend- 
ant. 

2.  The  remaining  question  Is  whether  tbe 
deeds  in  question  were  honestly  intended  to 
create  a  preference  In  favor  of  tbe  wife,  or 
whether  they  were  intended  to  binder,  delay, 
or  defraud  the  plaintiffs,  as  creditors  of  tbe 
husband,  and,  if  so,  whether  tbe  wife  par- 
ticipated in  the  fraud.  Since  the  passage  of 
tbe  married  woman's  acts,  a  married  woman 
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can  contract  with  reference  to  ber  separate 
property  as  fully  as  any  one  could  do,  and 
she  may  become  a  preferred  creditor  of  ber 
husband.  Hart  v.  Leete,  104  Mo.  315,.  16  S. 
W.  976;  Riley  v.  Vaughan,  116  Mo.  176,  22 
S.  W.  707,  38  Am.  St.  Rep.  686;  concurring 
opinion  of  Macfarlane,  J.,  in  Seay  v.  Hesse, 
123  Mo.,  loc.  cit.  462,  24  S.  W.  1017,  27  S. 
W.  633.  In  Bank  v.  Winn,  132  Mo.,  loc.  cit 
87,  33  S.  W.  457,  Macfarlane,  J.,  speaking  of 
the  effect  of  the  wife's  rights  under  tbe  mar- 
ried woman's  acts,  said:  "But  while  this  is 
so,  the  marital  relation  gave  tbe  wife  no 
rigbts  superior  to  those  of  other  creditors, 
and,  inasmuch  as  preference  given  to  the 
wife  indirectly  inures  to  the  benefit  of  tbe 
husband,  transactions  between  them  should 
t>e  closely  scrutinized  in  case  fraud  is  char- 
ged. Tbe  law  which  places  her  upon  an 
eqnallty  with  other  creditors  also  imposes 
upon  her  tbe  same  obligation  to  act  honestly 
and  In  good  faith  In  taking  preferences  as  is 
required  of  other  creditors.  A  participation 
by  her  in  a  fraudulent  attempt  on  tbe  part 
of  her  husband  to  conceal  or  cover  up  bis 
property  for  tbe  purpose  of  putting  it  be- 
yond tbe  reach  of  other  creditors,  though  an 
honest  and  valid  debt  Is  thereby  secured  or 
paid,  will  render  the  whole  transaction  fraud- 
ulent as  to  both.  Riley  t.  Vaughan,  116  Mo. 
178  [22  S.  W.  707,  38  Am.  St  Bep.  586];  Sex- 
ton V.  Anderson,  95  Mo.  379  [8  S.  W.  564]." 
Tbe  debt  Nelson  owed  bis  wife,  treating  it 
as  a  debt,  and  not  as  a  gift,  was  ¥3,350. 
The  property  conveyed  by  tbe  deeds  in  ques- 
tion from  him  to  ber  consisted:  First  Of 
three  parcels  of  a  lot  on  Gratiot  street  worth 
not  over  $4,000,  and  subject  to  a  mortgage 
for  $2,800.  This  was  bis  homestead,  and  the 
equity  of  redemption  amounted  to  only  $1,- 
200,  which  was  not  hi  excess  of  tbe  value 
allowed  by  law;  and  therefore  be  had  a 
right  to  do  what  he  pleased  with  it,  and  his 
creditors  have  no  right  to  question  it  Bank 
V.  Guthrey,  127  Mo.  195,  29  S.  W.  1004,  48 
Am.  St  Rep.  621;  Rose  v.  Smith,  167  Mo., 
loc.  clt  86,  66  S.  W.  940.  The  trial  court 
therefore  erred  in  declaring  the  conveyance 
of  this  lot  void,  and  the  judgment  must  be 
modified  so  far  as  it  affects  that  lot  Second. 
A  lot  on  Dolman  street,  valued  at  not  more 
than  $4,000,  and  subject  to  a  mortgage  for 
$3,500,  leaving  tbe  equity  of  redemption 
worth  about  $500.  Third.  A  lot  on  Castle- 
man  avenue,  having  a  front  of  50  feet,  on 
which  there  are  two  houses.  One-half  of 
this  lot  was  sold  to  an  innocent  third  person 
pending  this  action  for  $4,100,  and  is  not 
therefore,  now  involved  in  this  case.  Tbe 
other  half  has  a  house  on  it,  and  the  house 
and  lot  are  variously  valued  at  from  $3,000 
to  $4,300.  There  was  a  mortgage  covering 
both  of  these  lots,  for  $3,000,  and  when  one 
lot  was  sold  this  mortgage  was  paid;  and, 
after  deducting  the  expenses  of  tbe  sale,  it 
left  a  surplus  of  $1,000.  The  total  value  of 
the  property  conveyed  by  the  husband  to  the 
wife,  exclusive  of  the  homestead,  was,  there- 
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fore,  of  the  value  of  from  |4,500  to  |5,800, 
according  to  the  Tarious  estimates.  The  hus- 
band received  from  the  wife  $1,000  In  1885, 
and  $2,350  in  1887.  They  say  he  was  to  pay 
her  8  per  cent.  Interest,  but  aa  the  promise 
was  not  In  writing,  as  the  statute  requires 
(section  3706,  Rev.  St.  1899),  such  a  rate  of 
Interest  cannot  be  computed.  Assuming  that 
she  would  be  entitled  to  6  per  cent  Interest 
—as  to  which  there  Is  doubt  (Rev.  St  1899, 
i  3705)— the  principal  and  Interest  on  Jan- 
uary 19,  1897,  when  the  deeds  were  made, 
would  have  amounted  to  $5,480.  So  that  It 
cannot  be  said  that  the  property  conveyed 
was  excessive  security  for  the  debt  and  in- 
terest, if  the  conveyance  was  an  honest  pref- 
erence. The  trial  court  -found  the  convey- 
ance to  be  fraudulent  and  the  facts  and 
circumstances  afford  ample  support  for  that 
finding,  and  are  inconsistent  with  the  theory 
of  an  honest  preference.  The  following 
group  of  facts  and  circumstances  are  enough 
to  afford  support  for  the  Judgment  of  the 
circuit  court:  (1)  There  was  no  note  or  oth- 
er evidence  of  debt  talcen  when  the  money 
was  turned  over  to  the  husband,  as  would 
probably  have  been  done  In  case  it  was  to 
be  a  mere  loan,  aiid  not  a  gift  (2)  No  time 
was  specified  when  the  money  should  be  re- 
paid. (3)  No  interest  was  ever  paid  or  de- 
manded. (4)  They  both  say  he  promised  to 
protect  her  If  he  got  into  any  trouble.  From 
this  the  Inference  may  be  fairly  drawn  (es- 
pecially when  considered  In  connection  with 
the  other  three  facts  above  stated)  that  if  be 
never  got  into  trouble  he  would  never  be 
called  on  to  protect  her,  or  to  return  or  repay 
the  money.  This  is  not  the  usual  way  of 
making  loans  of  so  large  an  amount  of  mon- 
ey. (5)  She  says  she  wanted  her  money  or 
security  after  his  property  had  been  dam- 
aged by  the  cyclone  In  1896,  but  he  would 
not  pay  any  attention  to  her.  Debtors  are 
not  usually  so  deaf  to  the  demands  of  their 
creditors.  (6)  The  conveyances  were  made 
three  days  after  the  plaintiffs'  suit  for  dam- 
ages was  filed.  For  ten  years  before  that  he 
had  her  money,  had  paid  no  interest,  given 
no  evidence  of  debt  or  security,  and  she  had 
permitted  this  condition  to  exist.  But  as 
soon  as  the  possibility  of  hltf  having  to  re- 
spond to  the  plaintiffs  for  the  wrong  he  had 
done  their  child  arose,  his  regard  for  bis 
obligation  to  his  wife  quickened;  his  con- 
science that  had  slumbered  so  long  and  so 
peacefully  became  suddenly  aroused,  and 
tipun-ed  him  to  honest  action,  and  prompted 
the  preference.  This  may  be  true,  but  the 
trial  court  did  not  believe  it  On  the  con- 
trary, that  court  held  that  the  conveyance 
was  fraudulent,  and  Intended  by  both  the 
husband  and  wife  to  prevent  these  plaintiffs 
from  collecting  any  Judgment  they  might  ob- 
tain against  him.  There  is  nothing  in  this 
record  that  discredits  or  casts  doubt  upon 
the  finding  of  the  chanceilca-  In  this  regard, 
and  therefore  this  court  will  defer  to  the 
finding  of  the  trial  court. 


The  Judgment  of  the  circuit  court  Is  mod- 
ified so  as  to  exclude  from  Its  operation  the 
homestead  on  Gratton  street,  but  in  all  other 
respects  the  said  Judgment  is  affirmed.  All 
concur. 


BOLTON  V.  MISSOURI  PAC.  RT.  CO. 

(Supi-eme  Court  of  Missouri,  Division  No.  1. 
Oct  14,  1902.) 

CARRIBR8— TRANSPORTATION  OF  UVB  STOCK 
—INJURY  TO  PERSON  IN  CHAROBJ— UABIUTT 
—  DEFENSES  —  PROVISIONS  OF  CONTRACT  — 
QBNBRAI<  DENIAL  — SPECIAL  PLEA  —  EVI- 
DENCE —  MATBRIAUTY  —  MIST  EADINQ  IN- 
STRUCTIONS—EXCBSSIVE    DAMn^GBS. 

1.  Exceptions  to  the  mlings  of  the  conrt  on 
matters  in  pais  can  only  be  preserved  in  the 
bill  of  ezceptious. 

2.  In  an  action  for  injuries  to  one  accompany- 
ing live  stock  on  a  freight  train  while  in  the 
car  with  the  stock,  on  account  of  the  alleged 
negligence  of  the  company's  servants  in  permit- 
ting another  car  to  bump  into  It  with  trrenc 
force,  a  provision  in  the  contract  of  shiimient 
requiring  plaintiff  to  ride  in  the  caboose,  if  a 
defense  to  the  action,  is  admissible  nnder  the 
general  denial. 

8.  Matters  specially  pleaded,  if  admissible  un- 
der the  general  denial,  should  be  stricken  out 
as  redundant 

4.  Clause  lu  a  contract  of  shipment  of  live 
stock  permitting  plaintiff  to  accompany  the 
stock,  but  requiring  him  to  ride  in  the  caboose 
while  the  train  was  in  motion,  and  providing 
that  whenever  he  should  leave  the  same,  or 
pass  over  or  along  the  cars  or  track,  he  should 
assume  the  risk,  was  no  defense  to  an  action 
for  injuries  to  plaintiff  received  while  iu  the 
car,  caring  for  toe  stock,  while  it  was  standins 
still  on  the  track,  owing  to  other  cars  being 
bumped  into  it  with  great  force;  there  being  a 
further  provision  in  the  contract  devolving  the 
duty  of  "feeding,  watering,  bedding,  and  oth- 
erwise caring  for  the  live  stock"  on  plaintiff. 

5.  The  clause  in  the  contract  would  not  l>e 
any  defense  even  if  plaintiff  had  no  right  to  be 
in  the  car  with  the  stock;  it  appearing  that  the 
conductor  knew  that  he  was  there,  and  that 
just  prior  to  the  accident  other  cars  had  I>een 
bumped  into  the  car  with  such  force  as  to 
knock  down  some  of  the  stock,  and  that  plain- 
tiff was  caring  for  them;  it  being  the  conduct- 
or's duty,  under  such   circumstances,  to  either 

.  prevent  further  recklessness  on  the  part  of  de- 
I  fendant's  employes,  or  to  warn  plaintiff  to  get 
!  out  of  the  car. 

6.  Whether  one  accompanying  live  stock  had 
r  a  right  to  ride  in  the  car  with  the  stock  while 

the  train  was  in  motion  was  immaterial,  where 
the  injury  to  him  occurred  while  he  was  in  the 
car  when  it  was  standing  still  on  the  track. 

7.  An  instruction  relative  to  the  liability  of  a 
railroad  company  for  injuries  to  one  accompany- 
ing live  stock  on  a  train  held  not  so  vague  and 
self-coutradictoiT  in  its  terms  as  to  be  otwcure. 

8.  One  injured  while  accompanying  live  stock 
on  a  train,  by  reason  of  other  cars  being  bump- 
ed Into  the  car  with  great  force,  had  both  hones 
of  his  lower  leg  broken,  and  the  flesh  lacerated 
by  one  of  the  bones  protruding.  At  the  trial  15 
months  afterwards,  one  of  the  bones— the  long- 
er one— had  not  united,  and  he  could  walk  very 
little  without  a  crutch.  The  surgeon  waa  of 
the  opinion  that  the  bone  would  finally  unite. 
hut  could  not  speak  with  confidence.  The  party 
injured  was  a  farmer,  35  yeata  old,  and  no  long- 
er able  to  pursue  his  occupation.  BtU,  that  a 
verdict  for  $9,000  would  not  be  distnrbed. 

Appeal  from  circuit  court,  Morgan  county; 
Jno.  M.  Williams,  Special  Judge. 
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Action  by  Jobs  M.  Bolton  against  the  Mis- 
souri Paciilc  Bailway  Company.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Afflrm- 
ed. 

Action  for  personal  Injuries  received  by 
tbe  plaintiff,  while  In  a  car  on  defendant's 
railroad,  through  what  Is  alleged  to  have 
been  tbe  negligence  of  defendant's  servants 
In  charge.  The  petition  states,  In  effect,  that 
on  June  29,  1898,  In  pursuance  of  a  con- 
tract which  plaintiff,  for  himself  and  his 
mother,  made  with  tbe  defendant,  tbe  latter 
furnished  him  a  freight  car  in  which  to  trans- 
port certain  furniture  and  live  stock,  and  also 
himself,  as  a  passenger,  from  Versailles,  Mo., 
to  Trinidad.  Colo.;  that  while  be  was  in  tbe 
car  with  tbe  ftn-niture  and  live  stock  for 
that  pnrimse,  after  having  been  carried  there- 
on from  Versailles  to  Tipton,  Mo.,  and  while 
on  a  side  track  at  Tipton,  tbe  servants  of 
defendant,  in  switching  cars,  negligently  and 
recklessly  ran  a  train  into  and  against  tbe 
car  in  which  plaintiff  was,  with  sucb  force 
and  shock  as  to  throw  plaintiff  down  on  tbe 
floor,  and  to  throw  one  of  tbe  live  stock,  to 
wit,  a  cow,  on  the  plaintiff,  and  thereby 
break  and  lacerate  his  leg.  Tbe  answer  of 
tbe  defendant  is  a  general  denial,  and  a  gen- 
eral averment  without  speciflcation,  that  the 
plalntUTs  injuries  were  tbe  result  of  bis  own 
negligence,  and  then  a  specific  denial  of  the 
contract  pleaded  in  the  petition.  Then  the 
answer  goes  on  to  aver,  in  effect,  that  the 
only  contract  tbe  defendant  ever  made  in 
relation  to  the  shipment  in  question  was  with 
tbe  plaintiff's  mother,  and  that  was  that  tbe 
plaintiff  was  entitied  to  ride  free  of  charge 
on  the  freight  train  on  which  the  furniture 
and  live  stock  were  to  be  carried,  and  that 
he  should  remain  In  tbe  caboose  attached  to 
tbe  train  while  the  same  was  in  motion,  and 
that  whenever  plaintiff  should  leave  such 
caboose  car,  or  pass  over  or  along  the  cars  or 
track,  be  should  do  so  at  bis  own  risk  of  per- 
sonal injury  from  any  cause  whatsoever, 
and  that  plaintiff  had  no  right  to  be  in  tbe 
freight  car  with  tbe  stock.  The  latter  para- 
graph of  the  answer  was,  on  motion  of  the 
plaintiff,  stricken  out  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show  tbe  fol- 
lowing: Plaintiff,  for  his  mother,  made  a 
contract  wltb  defendant  for  tbe  transporta- 
tion of  a  horse,  two  cows,  a  calf,  and  some 
bonaehold  furniture  from  Versailles,  Mo.,  to 
Trinidad,  Colo.  In  the  contract  It  was  stip- 
ulated that  the  shipper  was  to  assume  all 
risk  and  expense  of  feeding,  watering,  bed- 
ding, and  otherwise  caring  for  the  live  stock, 
and  that  the  plaintiff  was  to  accompany  it  on 
tbe  train  and  perform  that  duty.  It  was 
also  stipulated  that  plaintiff  was  to  remain 
in  tbe  caboose  while  tbe  train  was  in  motion, 
and  that  whenever  be  should  leave  the  same, 
or  pasa  over  or  along  the  cars  or  track,  he 
should  do  80  at  his  own  risk  of  personal  in- 
Jury  ftom  any  cause  whatever.  A  car  was 
furnished  the  plaintiff  for  tbe  purposes  of 
this  contract  at  Versailles,  and  he  made  cer- 


tain partitions  in  It  to  separate  tbe  live  stock 
from  the  household  goods— putting  the  one 
in  one  end  of  tbe  car,  and  tbe  other,  together 
with  food,  water  barrels,  etc.,  in  tbe  other  end 
—and  located  himself  in  that  part  of  the  car 
marked  off  for  the  furniture.  Tbe  car  so 
loaded  and  occupied  was  put  Into  a  mixed 
train,  consisting  of  a  passenger  car  and 
freight  cars,  and  so  transported  from  Ver- 
sailles to  Tipton.  Between  Versailles  and 
Tipton  the  conductor  came  to  the  car  in  which 
plaintiff  was  traveling,  and  Inspected  and 
punched  bis  ticket  or  stock  pass.  At  Tip- 
ton the  car  was  taken  out  of  the  train  in 
which  it  had  come  there,  and  was  side-track- 
ed to  await  the  arrival  of  a  freight  train  on 
tiie  main  line,  into  which  It  was  to  be  pla- 
ced. On  the  arrival  of  a  west-bound  freight 
train,  plaintiff  asked  the  station  agent  If  his 
car  was  to  go  in  that  train,  and,  being  in- 
formed that  It  was,  he  got  into  the  car  again. 
The  car  was  moved  onto  the  main  track,  and 
while  there  another  car,  loaded  with  ties,  was 
bumped  against  It  with  sucb  violence  as  to 
knock  one  of  the  cows  through  a  partition 
and  against  the  horse,  and  knocking  both 
dovm.  Plaintiff  went  to  tbe  door  of  the  car 
to  see  if  tbe  engine  bad  bold  of  tbe  tie 
car,  and,  finding  that  It  had  not  but  seemed 
to  be  going  away,  plaintiff  went  to  tbe  as- 
sistance of  tbe  horse  and  cow,  and  succeeded 
in  getting  them  on  their  feet  again.  Then 
came  another  bump,  harder  than  before,  and 
tbe  horse  and  cow  and  tbe  man  all  went 
down  together;  the  cow  falling  on  plaintiff's 
leg,  and  breaking  both  bones  between  the 
ankle  and  the  knee.  Between  tbe  first  bump. 
In  which  the  cow  was  thrown  through  the 
partition,  and  the  second.  In  which  the  plain- 
tiff was  injured,  the  conductor  of  tbe  train 
came  to  the  car,  and  asked  the  plaintiff, 
"How  is  everything?"  to  which  plaintiff  made 
reply  that  "It  knocked  thunder  out  of  one 
partition."  At  that  time  tbe  car  had  not  been 
coupled  to  the  train.  Tbe  testimony  was  to 
the  effect  that  the  switching  of  the  cars 
which  produced  the  Injury  was  with  unusual 
force  and  recklessness.  Plaintiff  was  a  farm- 
er, 35  years  old.  At  the  time  of  tbe  trial, 
which  was  about  15  months  after  tbe  acci- 
dent one  of  tbe  bones  In  bis  leg— the  large 
one— had  not  knit.  He  could  walk  very  lit- 
tle without  a  crutch.  The  surgeon  who  at- 
tended blm  could  not  say  whether  the  bone 
would  ever  unite,  though  It  might,  but  It  was 
uncertain.  Defendant  Introduced  no  evi- 
dence, but  relied  on  a  demurrer  to  the  plain- 
tifTs  evidence,  which  was  overruled.  At  tbe 
request  of  the  plaintiff  the  court  gave  the 
Jury  the  following  Instruction:  "The  court 
Instructs  the  Jury  that  If  they  find  from 
the  evidence  In  this  case  that  on  or  about  the 
20tfa  day  of  June,  1898,  the  defendant  agreed, 
for  a  consideration,  to  transport  the  plaintiff 
and  certain  live  stock  and  household  and 
kitchen  furniture  over  Its  railroad  from  Ver- 
sailles, Missouri,  to  Trinidad,  Colorado,  and 
that  it  became  part  of  tbe  duty  of  the- plain- 
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tlfr,  -while  said  live  stock  and  household  and 
kitchen  furniture  was  so  transported,  to  look 
after  and  care  for  the  same  while  so  being 
transported,  and  if  the  Jury  further  beliere 
from  the  evidence  that  plaintiff  took  passage 
with  said  live  stock  on  one  of  the  defendant's 
trains,  and  that  on  or  about  the  said  20th  day 
of  June,  1898,  while  said  train  was  in  transit 
at  Tipton,  Missouri,  that  some  of  the  stock 
being  transported  by  the  defendant  was 
knocked  down  in  the  car  by  reason  of  the 
negligent  and  careless  acts  of  the  defendant's 
agents  and  servants  In  charge  of  one  of  the 
defendant's  trains,  in  carelessly  and  negli- 
gently running  other  cars  against  the  car  in 
which  said  live  stock  and  goods  were  so  be- 
ing transported,  and  by  reason  thereof  knock- 
ed some  of  the  live  stock  down  in  said  car, 
and  that  at  the  time  plaintiff  was  In  said  car 
for  the  purpose  of  caring  for  said  live  stock, 
and  afterwards  while  raising  same  again  to 
Its  feet  and  putting  them  In  proper  position, 
and  that  while  plaintiff  was  so  engaged  in 
caring  for  said  stock  the  defendant's  serv- 
ants and  agents  in  charge  of  the  defendant's 
train  ^gain  negligently  and  carelessly  per^ 
mltted  a  car  or  cars  to  again  strike  the  car 
In  which  said  stock  was  so  being  transported, 
with  great  force,  and  while  said  car  was 
standing  still  on  the  track,  and  by  reason 
thereof,  and  without  any  fault  or  negligence 
on  the  part  of  the  plaintiff,  the  plaintiff  and 
'some  of  the  stock  in  said  car  were  knocked 
down,  and  that  the  stock  so  being  knocked 
down  fell  upon  plaintiff  and  broke  his  leg, 
and  thereby  injured  plaintiff,  then  the  Jury 
will  find  tor  the  plalntlfT.  And  this  Is  true 
although  the  Jury  may  believe  from  the  evi- 
dence that  at  the  time  the  plaintiff  was  so 
injured  It  was  his  intention  to  take  passage 
in  said  car  for  Trinidad,  Colorado,  provided 
the  Jury  further  believe  from  the  evidence 
that  at  the  time  of  said  injury  said  train  in 
which  said  car  in  which  said  stock  was  load- 
ed had  not  proceeded  on  its  Journey  from 
Tipton  to  Trinidad,  but  was  standing  still  on 
the  track."  Defendant  asked  a  number  of 
Instructions,  some  of  which  were  given,  and 
some  refused.  Among  those  refused  were 
two,  the  refusal  of  which  is  assigned  for  er- 
ror, and  were  to  the  effect,  first,  that.  If  the 
Jury  found  that  the  contract  read  in  evidence 
"was  the  only  contract  plaintiff  had  with  de- 
fendant, then  by  the  terms  of  that  contract 
he  agi'eed  to  ride  In  the  caboose,  and  that. 
If  he  left  it  to  pass  over  or  along  the  cars  or 
track,  he  did  so  at  his  own  risk,  and,  under 
the  allegations  of  the  petition,  could  not  re- 
cover; second,  that  defendant  had  the  right 
to  designate  the  place  where  a  person  to  be 
carried  on  a  freight  train  should  ride,  and 
if  the  Jury  should  find  that  by  the  terms  of 
the  contract  the  plaintiff  was  required  to  ride 
In  the  caboose,  but  he  failed  to  do  so,  and 
went  into  the  car  with  the  live  stock,  etc.. 
Instead,  then  he  was  not  entitled  to  recover. 
The  verdict  wab   for  the  plaintiff,   and  hla 


damages  were  assessed  at  $9,000.    Defendant 
appeals. 

M.  L.  Clardy  and  Wm.  8.  Shirk,  for  ap- 
pellant D.  E.  Wray  and  John  D.  Bohliug, 
for  respondent 

VALLIANT,  J.  (after  stating  the  facts).  L 
The  whole  defense  Is  embodied  in  the  propo- 
sition that  the  contract  required  the  plaintiff 
to  travel  in  the  caboose,  and  stipulated  that 
whenever  he  should  leave  it  he  took  all  risks 
on  himself.  That  proposition  is  presented  in 
that  part  of  the  answer  stricken  out.  In  the 
demurrer  to  the  evidence,  and  In  the  Instruc- 
tions refused.  If  it  had  been  necessary  for 
the  defendant  to  have  pleaded  that  provision 
of  the  contract  In  order  to  have  availed  it- 
self of  it  then  the  point  Is  not  properly  be- 
fore us  for  review,  because  the  bill  of  excep- 
tions, or  so  much  of  it  as  Is  shown  In  the 
abstract  of  appellant,  does  not  show  that  any 
exception  was  taken  to  the  action  of  the 
coui-t  in  striking  out  that  part  of  the  answer. 
Exceptions  to  the  ruling  of  the  court  in  mat- 
ters in  pals  can  only  be  preserved  in  a  bill 
of  exceptions,  but.  If  that  were  any  defense 
to  this  action,  proof  of  it  was  admissible  un- 
der tlie  general  denial.  Any  fact  the  effect 
of  which  is  to  show  that  an  essential  state- 
ment in  the  plaintiff's  cause  of  action  is  un- 
true, may  be  proven  under  the  general  de- 
nial, and  therefore  should  not  be  specially 
pleaded,  and.  If  so  pleaded,  should  be  strick- 
en out  as  redundant  The  Missouri  doctrine 
on  this  point  is  laid  down  In  Pattison's  Ma 
Code  PL  iS  5ol,  666,  where  the  Missouri  de- 
cisions are  collected  and  discussed.  The 
same  doctrine  is  also  announced,  and  other 
authorities  cited  and  discussed.  In  Pomeroy's 
Code  Rem.  §{  657-660.  And  In  fact  upon  the 
trial  of  this  case  the  defendant  was  permit- 
ted. In  the  course  of  cross-examination  of 
plaintiff's  witnesses,  to  prove  that  the  con- 
tract contained  the  clause  on  which  the  de- 
fense rested.  But  that  clause  In  the  contract 
was  no  defense  to  the  case  made  by  the 
plaintiff's  pleadings  and  proof.  The  whole 
contract  was  read  In  evidence,  and  among 
its  provisions  was  one  devolving  the  duty  of 
"feeding,  watering,  bedding,  and  otherwise 
caring  for  the  live  stock"  on  the  plaintiff. 
If,  In  the  course  of  this  rough  handling  of 
the  car,  the  lire  stock  had  been  thrown  down, 
as  was  the  case,  and  if  no  one  had  been 
there  to  help  them  up,  and  they  had  become 
injured  In  their  struggles  to  arise,  the  de- 
fendant could  have  well  said  to  the  owner  of 
the  stock:  "If  yoiur  man  In  charge  had  been 
there,  and  had  d(me  his  duty,  the  Injury 
would  probably  have  not  occurred.  There- 
fore the  negligence  of  your  agent  contributed 
to  the  result"  But  the  plaintiff  was  in  bis 
place  of  duty,  and  rendered  the  assistanc* 
necessary.  It  was  both  his  right  and  duty, 
under  the  contract,  to  be  where  he  was.  I. 
C.  Ry.  V.  Beebe.  174  IlL  13,  60  N.  R.  lOlU.  43 
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Ij.  B.  a.  210.  86  Am.  8t  Rep.  2S3.  Bren, 
lioweTer,  If  the  plaintiff  had  been  out  of 
place,  the  defendant  cannot  be  excused,  an- 
der  the  circumstances  shoTra  In  the  evidence. 
The  conductor  saw  the  plaintiff  In  the  car, 
and  saw  that  the  flrst  Jolt  had  been  of  suffi- 
cient violence  to  throw  one  of  the  cows 
through  the  partition  against  the  horse, 
breaking  the  partition  and  knocking  down 
both  cow  and  horse.  He  saw  the  reckless 
management  of  the  switch  engine,  and  It  was 
his  duty  to  have  either  caused  the  engine  to 
be  moved  with  more  moderation,  or  else  to 
have  warned  the  plaintiff  to  get  out  of  the 
car.  But  he  suffered  the  plaintiff  to  rem^tn, 
and  suffered  the  man  In  charge  of  the  engine 
to  repeat  the  act  with  even  greater  violence. 
This  conduct  evinced  a  reckless  disregard  of 
the  plaintiff's  safety,  even  if  it  did  not  quite 
show  that  the  result  was  willful  Injury. 
The  defendant  at  the  trial  Introduced  no  evi- 
dence to  contradict  that  of  the  plaintiff  as  to 
the  manner  In  which  the  switching  was  done, 
or  to  parry  the  force  of  the  plaintiff's  evi- 
dence on  that  point  The  only  theory  of  the 
defense  was  that  the  plaintiff  was  In  a  place 
of  danger,  where  he  had  no  right  to  be,  and 
defendant  owed  him  no  duty.,  But  as  we 
have  seen,  the  plaintiff  was  where  he  had  a 
right,  under  the  contract,  to  be;  and,  even 
If  he  had  not  such  right,  the  conductor  in 
charge  knew  he  was  there,  and  owed  him  the 
duty  to  not  Inflict  wanton  injury  on  him. 

2.  The  court,  over  defendant's  objection, 
admitted  evidence  tending  to  show  that  the 
defendant  had  a  custom  of  allowing  men  un- 
der such  a  contract  to  ride  in  the  stock  car, 
and  this  is  assigned  as  error.  When  the  wit- 
ness Wltten  was  on  the  stand,  he  testified 
that  after  the  accident  he  took  the  plaintiff's 
place  In  the  contract,  and  completed  the  Jour- 
ney. He  was  asked  by  the  plaintiff:  "From 
the  time  you  started  to  the  end  of  the  trip, 
where  did  you  ride?"  Defendant  objected 
to  the  question  Plaintiff's  attorney  stated 
that  be  purposed  to  show  that  the  witness 
had  traveled  in  the  same  car  in  which  plain- 
tiff had  been  injured,  and  to  show  that  such 
was  the  custom  of  the  road  under  such  cir- 
cumstances. The  court  sustained  defend- 
ant's objection  on  the  ground  that  the  point 
was  Immaterial.  But  on  cross-examination 
the  fact  was  brought  out  that  the  witness 
rode  In  this  car  with  the  stock  all  the  way  to 
Trinidad,  Colo.,  and  that  the  various  conduct- 
ors along  the  route  saw  him  In  the  car.  Thus 
the  defendant  brought  out  the  first  evidence 
on  this  point  But  it  was  wboUy  immaterial. 
Of  course,  custom  cannot  alter  a  contract; 
but  SB  've  have  seen,  at  the  time  of  this  ac- 
cident the  plaintiff  was  where  his  duty,  nn- 
der  the  contract,  called  him  to  be.  Whether 
be  had  a  right  to  ride  In  the  car  while  the 
train  was  under  way  is  ImmateriaL  The 
train  at  this  critical  moment  was  not  under 
way.  He  had  ridden  in  the  car  from  'V^er- 
sallies  to  Tipton,  and  the  indications  were 
that  b*  Intended  to  ride  in  it  from  Tipton  to 


Trtnldad,  and,  if  the  injury  had  occurred 
while  the  train  was  so  In  progress,  the  ques- 
tion that  defendant  seeks  to  raise  might 
have  come  up.  The  testimony,  therefore,  as 
to  custom,  even  if  it  were  Inadmissible,  which 
we  do  not  decide,  could  not  have  affected  the 
question  of  the  right  of  the  plaintiff  to  be 
where  he  was  at  that  time,  because  the  con- 
tract gave  him  that  right 

8.  The  instruction  for  plaintiff  is  criticised 
on  several  grounds:  First  that  it  is  vague, 
self -contradictory,  and  'confusing;  second, 
that  it  submits  a  question  not  authorized  by 
the  evidence,  viz.,  that  the  plaintiff  was  In 
the  car  to  look  after  the  stock;  third,  that  it 
ignores  the  contract,  which  required  the 
plaintiff  to  ride  in  the  caboose;  and,  fourth, 
it  ignores  the  fact  that  plaintiff  was  not  in- 
jured by  the  Jolt  but  by  the  falling  of  the 
cow  on  him.  We  do  not  think  either  of  these 
positions  can  be  sustained.  We  perceive 
nothing  so  vague  or  self-contradictory  In  the 
terms  of  the  instruction  as  to  obscure  Its 
meaning.  The  circumstances  of  the  case 
were  in  themselves  evidence  of  the  purpose 
for  which  the  man  was  In  the  car.  We  have 
already  discussed  the  caboose  element  In  the 
contract.  And  as  to  the  fourth  ground,  that 
the  plaintiff  was  Injured  by  the  cow  falling 
on  him,  and  not  by  the  Jolt  of  the  car,  and 
that  if  he  had  been  where  he  ought  to  have 
been— in  the  caboose— Instead  of  trying  to 
prevent  injury  to  the  stock,  he  would  not 
have  been  hurt,  we  deem  it  necessary  only 
to  say,  in  view  of  what  has  already  been 
said,  that  we  do  not  think  the  absence  of 
that  hypothesis  In  the  Instruction  Is  reversi- 
ble error. 

4.  The  last  Insistence  is  that  the  award  of 
damages  is  excessive.  The  evidence  shows 
that  both  bones  of  the  plaintiff's  lower  leg 
were  broken,  and  the  flesh  lacerated  by  one 
of  the  bones  protruding;  that  at  the  trial,  15 
months  after  the  accident,  one  of  the  bones— 
the  larger  one— had  not  united,  and  he  could 
walk  very  little  without  a  crutch.  He  was 
35  years  old,  and  no  longer  able  to  pursue 
his  vocation— that  of  a  farmer.  The  surgeon 
was  of  the  opinion  that  the  bone  would  final- 
ly unite,  but  could  not  speak  with  confidence. 
The  Jury  assessed  the  damages  at  ?9.000. 
Compensation  for  the  injury  is  the  object  of 
the  assessment.  In  arriving  at  the  amount 
we  have  no  fitted  measurement  by  which  we 
can  be  assured,  of  an  accurate  estimate.  The 
Jury  in  the  first  instance,  the  trial  Judge 
next  <md  the  Judges  of  the  appellate  court 
In  the  end,  must  draw  largely  from  common 
experience;  and  in  so  doing,  of  course,  much 
diversity  of  opinion  will  be  shown.  The  duty 
is  flrst  on  the  Jury,  and,  whilst  their  act  Is 
subject  to  review,  yet  the  law  gives  prefer- 
ence to  their  Judgment,  and  allows  it  to  be 
set  aside  only  when  It  is  clear  that  a  mistake 
has  been  made.  An  examination  of  the  au- 
thorities cited  shows  that  it  Is  a  subject  that 
has  received  much  study  and  profound  con- 
sideration in  this  com^,  and,  after  all,  the 
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result  la,  to  a  great  extent  a  matter  of  indi- 
vidual opinion.  Nichols  v.  Glass  Co.,  126 
Mo.  55,  28  S.  W.  901;  Burdlct  v.  Hy.,  123 
Mo.  236,  27  S.  W.  453,  26  L.  R.  A.  384,  45 
Am.  St.  Rep.  528;  CMtty  y.  Ry.,  148  Mo.  04, 
49  S.  W.  868;  s.  C,  second  appeal,  65  S.  W. 
950.  If  the  plaintiff  Is  to  remain  the  rest  of 
his  life  In  the  condition  he  was  at  the  trial, 
$0,000  would  not  compensate  blm  for  his  In- 
Jury;  but,  on  the  other  hand.  If  the  broken 
bone  within  a  reasonable  time  should  unite, 
and  the  leg  regain  its  former  strength  and 
usefulness,  $9,000  would  seem  excessive. 
We  think,  on  the  whole,  the  jury  and  the 
trial  Judge  were  In  a  better  position  than  we 
are  to  pass  judgment  on  the  point,  and  we 
do  not  feel  justified  in  setting  the  verdict 
aside  on  the  ground  that  the  award  is  ex- 
cessive. 

We  see  no  error  In  the  record,  and  the 
Judgment  Is  affirmed.  All  concur:  MAR- 
SHALL, J.,  in  result 


BARRON  T.  MISSOURI  LEAD  &  ZINC  00. 

(Supreme  Court  of  Missouri,  Division  No.  2, 

Feb.  24,  1903.) 

MINES  AND  UININQ— SHAFTS  —  PRECAUTIONS 
AGAINST  INJURIES  —  STATUTES  —  APPLICA- 
TION—DEATH— ACTIONS— PETITION. 

1.  Hev.  St.  1889,  §  8811,  provides  that  every 
owner,  agent  or  operator  of  every  mine  operat- 
ed by  shaft  shall  provide  suitable  means  for 
signaling,  and  cages  covered  with  boiler  iron 
for  the  safety  of  persons  descending  and  ascend- 
ing the  shaft,  and  requires  that  guides  shall  be 
placed  in  the  sides  of  the  shaft,  with  brakes,  and 
that  such  cage  shall  be  fitted  with  spring  catch- 
en.  to  prevent  accidents  in  consequence  of  the 
cable  breaking,  etc.  Held,  that  a  petition  there- 
under for  decedent's  death,  alleging  negligence 
in  the  selection  of  the  material  for  the  con- 
struction of  the  derrick  and  hoist,  and  in  fail- 
ing to  put  a  roof  over  the  derrick,  and  in  the 
construction  of  the  brake  on  such  derrick,  did 
not  allege  negligence  in  any  act  required  by  the 
statute;  it  being  enacted  for  the  protectioa   of 

Eersons  conveyed  up  and  down  the  shaft,  and 
aving  no  application  to  a  hoister,  whose  busi- 
ness it  was  to  run  the  hoisting  appliance. 

Appeal  from  circuit  court  Jasper  county; 
Jos.  D.  Perkins,  Judge. 

Action  by  Rachel  Barron  against  the  Mis- 
souri Lead  &  Zinc  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

On  October  22,  1898,  this  suit  was  com- 
menced In  the  circuit  court  of  Jasper  county. 
Mo.,  by  filing  with  the  clerk*  of  said  court 
the  following  petition:  "Plaintiff,  for  a 
canse  of  action  against  the  defendant,  states: 
That  on  and  before  June  28,  1898,  the  de- 
fendant was  a  corporation,  duly  Incorporat- 
ed under  the  laws  of  the  state  of  Missouri  as 
a  business  corporation,  and  was  then  and 
there  engaged  in  mining  for  lead  and  zinc 
ores  and  otlier  valuable  substances  on  Its 
mining  land  near  the  city  of  Joplin,  and  in 
said  county,  and  was  engaged  In  digging  and 
raising  lead  ore  and  zinc  ore  and  waste  from 
Its  mines  and  drifts,  and  lowering  and  hoist- 


ing persons  employed  by  it  and  into  and 

out  of  its  said  mine  by  means  of  a  rope, 
pulley,  and  derrick  by  horse  power,  known 
as  a  'horse  holster';  and  that  on  the  said 
26th  day  of  June,  1898,  Ira  D.  Barron,  son  of 
plaintiff,  was  in  the  employ  of  the  defendant, 
as  its  servant  as  bolsterman,  at  said  shaft 
rmmlng  Its  said  bolster,  receiving  the  said 
ore  and  waste  at  the  mouth  of  the  shaft 
hoisting  It  to  the  surface  of  the  earth  by 
said  holster,  and  lowering  the  empty  tubs 
to  be  refilled  and  hoisted,  and  lowering  and 
hoisting  persons  In  Its  employ  Into  and  out 
of  its  said  mine.  That  It  became  and  was 
the  duty  of  defendant,  In  order  to  make  tbe 
said  derrick  safe  In  hoisting  from  said  mine, 
to  construct  said  derrick  of  sound  and  strong 
timber.  That  the  defendant  negligently  fail- 
ed to  construct  said  derrick  of  sound  timber, 
but  the  said  timber  was  unsound,  by  reason 
of  age,  and  was  not  heavy  enough  to  make 
tbe  same  safe;  and  that  the  same  was  full 
of  nail  holes,  which  weakened  the  said  tlm- 
t>er,  and  was  full  of  knots,  which  made  the 
said  timber  unsafe,  and  insufficient  to  sop- 
port  the  weight  of  the  tubs,  when  loaded.  In 
case  of  a  sudden  Jerk  or  fall  of  the  tub  any 
distance.  Tl)at  It  was  the  duty  of  the  de- 
fendant. In  order  to  render  tbe  said  bolster 
safe  In  rain,  to  have  the  said  derrick  covered 
or  roofed,  so  as  to  keep  the  rain  from  coming 
on  tbe  brake,  but  the  said  defendant  negli- 
gently failed  to  put  any  roof  or  covering 
over  said  derrick,  so  as  to  keep  the  rain  from 
coming  onto  the  brake  of  said  holster;  and 
that  it  was  the  duty  of  the  defendant  to 
construct  the  brake  so  as  to  make  the  same 
reasonably  safe,  but  that  the  said  brake  was 
improperly  constructed,  and  tbe  defendant 
was  negligent  in  the  construction  of  said 
brake,  and  tbe  brake  was  Improp^ly  placed, 
and  the  said  defendant  was  negligent  In  the 
placing  of  said  brake  In  such  a  way  that  it 
could  not  be  handled,  and  could  not  be  read- 
ily set,  so  as  to  stop  the  sudden  descent  of 
tbe  loaded  tub;  and  that  on  tbe  28th  day  of 
June,  1898,  while  tbe  said  Ira  D.  Barron 
was  so  In  the  employ  of  the  defendant  as 
Its  servant  as  bolsterman,  at  said  hoister 
and  mine,  and  engaged  In  hoisting  a  loaded 
tub  from  said  mine,  on  account  of  the  negli- 
gent construction  of  said  derrick  and  holst- 
er, and  tbe  negligence  of  tbe  defendant  in 
falling  to  put  a  roof  over  said  derrick.  It 
then  and  there  being  a  rainy  day,  said  brake 
being  wet  therefrom,  and  on  account  of  the 
rotten  and  defective  and  Insufficient  timber 
of  said  derrick,  and  the  nail  boles  and 
knots  therein,  and  on  account  of  the  de- 
fective construction  of  the  said  brake,  the 
said  brake  being  defectively  and  negligently 
placed  on  said  derrick,  gave  way,  and  by 
force  of  the  weight  of  the  tub  the  timbers 
of  said  derrick  \vere  thrown  down  with 
great  force,  and  struck  the  said  Ira  D.  Bar- 
ron, and  knocked  him  into  said  shaft;  and 
that  he  fell  to  the  bottom  of  said  shaft  a 
distance  of  one  hundred  and  t«i  feet,  and 
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was  Instantly  killed.  That  the  said  Ira  D. 
Barron  was  a  son  of  plaintiff,  and  that  he 
was,  at  the  time  of  his  death,  a  single  man, 
nerer  having  been  married;  and  that  he  left 
no  widow,  lineal  heirs,  or  adopted  children; 
and  that  the  plaintiff,  before  and  at  the  time 
of  the  loss  of  her  said  son,  Ira  D.  Barron, 
was  dependent  for  support  upon  the  said 
Ira  D.  Barron,  Wherefore  plaintiff  states 
that  by  reason  of  the  carelessness  and  negli- 
gence of  the  defendant,  as  aforesaid,  and 
the  death  of  her  said  son,  occasioned  by  said 
carelessness  and  negligence  of  the  defend- 
ant, as  aforesaid,  she  Is  damaged  in  the  sum 
of  ten  thousand  dollars,  and  that  a  cause  of 
action  lias  accrued  to  her  for  tliat  sum. 
Wherefore  plaintiff  prays  Judgment  against 
the  defendant  for  the  said  sum  of  ten  thou- 
sand dollars  ($10,000),  together  with  costs. 
Thomas  &  Hackney  and  W.  E.  Grayston,  At- 
torneys for  Plaintiff."  Summons  haying 
been  served,  returnable  to  the  December 
term,  189S,  of  said  court,  the  defendant,  on 
December  6,  1898,  appeared,  and  filed  its  de- 
murrer in  said  cause,  in  words  and  figures 
as  follows,  omitting  caption:  "Demurrer. 
Now  comes  defendant,  and  demurs  to  plain- 
tUTs  petition  herein,  for  the  reason  that  said 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  agrainst  this  defend- 
ant. Galen  &  A.  E.  Spencer,  Attorneys  for 
Defendant"  And  afterwards,  on  Deceml>er 
24,  1888,  during  said  term,  the  said  demur- 
rer of  defendant  to  the  petition  of  plaintiff 
coming  on  to  be  heard,  the  same  was,  by 
tbe  court  sustained,  and,  the  plaintiff  declin- 
ing to  further  plead,  but  electing  to  stand 
on  her  petition,  the  court  rendered  Judgment 
for  defendant  upon  the  demurrer,  and  from 
this  Judgment  plaintiff  appeals. 

Thomas  &  Haclcney  and  Qrayston  A  Yoss, 
tor  appellant  Percy  Werner  and  Galen  & 
A.  K  Spencer,  for  respondent 

FOX.  J.  (after  stating  the  facts).  It  will 
be  olraerred  tliat  there  is  but  one  question 
presented  In  this  cause,  and  that  is  as  to  the 
correctness  of  the  action  of  the  trial  court 
in  sustaining  the  demurrer  to  the  petition  of 
plaintiff.  This  petition  Is  evidently  based, 
or  Intended  to  be  predicated,  upon  the  fail- 
nre  of  the  defendant  to  comply  wth  the  re- 
quirements of  section  8S11,  Rev.  St  1899. 
Plaintiff  brings  this  suit  in  pursuance  of  the 
provisions  of  secUon  8820,  Rev.  St  1889, 
which  provides  tn  part  that,  "in  case  of  loss 
of  life  by  reason  of 'Such  violation  or  failure 
as  aforesaid  a  right  of  action  shall  accrue  to 
tbe  widow  of  tbe  person  so  killed,  bis  lineal 
heirs  or  adopted  children  or  to  any  person  or 
persons  who  were,  before  such  loss  of  life, 
dependent  for  support  on  tbe  person  or  per- 
sons so  killed  for  a  like  recovery  of  damages 
sustained  by  reason  of  such  loss  of  life  or 
lives."  Section  8811,  supra,  provides  that: 
"The  owner,  agent  or  operator  of  every  mine 
operated  by  shaft  shall  provide  suitable 
means  of  signaling  between  the  bottom  and 


the  top  thereof,  and  shall  also  provide  safe 
means  of  hoisting  and  lowering  persons  in  a 
cage  covered  with  boiler  iron,  so  as  to  keep 
safe,  as  far  as  possible,  persons  descending  in- 
to and  ascending  out  of  said  shaft;  and  such 
cage  shall  be  furnished  with  guides  to  con- 
duct it  on  slides  through  such  shaft  with  a 
sufficient  brake  on  every  drum  to  prevent  ac- 
cident in  case  of  the  giving  out  or  breaking 
of  machinery;  and  such  cage  shall  be  fur- 
nished with  spring  catches,  intended  and  pro- 
vided as  far  as  possible,  to  prevent  the  con- 
sequences of  cable  breaking  or  tbe  loosening 
or  disconnecting  of  the  machinery;  and  no 
props  or  rails  shall  be  lowered  In  a  cage 
while  men  are  descending  into  or  ascending 
out  of  said  mine."  Pialntiers  petition  can 
only  be  supported  by  allegations  which  bring 
It  within  the  purview  of  that  section.  Her 
right  to  maintain  the  action  is  purely  statu- 
tory, and  she  "must  bring  herself  within  the 
statutory  requirements  necessary  to  confer 
the  right  of  action,  and  this  must  appear  in 
the  petition,  otherwise  it  will  show  no  cause 
of  action."  Baker  v.  Hannibal  &  St  J.  Ry. 
Oo.,  91  Mo.  86,  14  S.  W.  280.  Unless  It  is 
substantially  charged  that  the  defendant  has 
been  guilty  of  negligence  by  reason  of  its 
failure  to  comply  with  the  provision  of  sec- 
tion 8811,  supra,  then  the  plaintiff  cannot 
maintain  this  action.  Measured  by  this  stat- 
ute, from  which  the  authority,  if  any,  must 
flow,  to  maintain  this  suit  and  the  well-set- 
tled principles  of  law  applicable  to  it  did  the 
petition  of  plaintiff  state  a  cause  of  action? 
A  careful  examination  of  tbe  provisions  of 
the  statute  unerringly  points  to  the  conclu- 
sion that  It  does  not  and  that  the  action  of 
the  trial  court  In  sustaining  the  demurrer 
was  proper  and  appropriate.  The  acts  of 
negligence  complained  of  in  tbe  petition  are 
"negligent  construction  of  derrick  and  bolst- 
er," "negligence  in  failing  to  put  a  roof  over 
said  derrick,"  "negligent  construction  of 
brake,  the  said  brake  being  defectively  and 
negligentiy  placed  on  said  derrick,"  "the  rot- 
ten and  defective  and  insufficient  timber  of 
said  derrick,  and  the  nail  holes  and  knots 
therein."  Now,  it  will  not  be  contended  by 
this  court  that  the  acts  herein  set  fortti,  and 
alleged  in  the  petition,  do  not  constitute  neg- 
ligence, for  it  is  Just  as  imperative  and  as 
highly  important  for  a  mining  company  to 
furnish  Its  employes  with  reasonably  safe 
machinery  as  any  other  branch  of  business; 
but  that  does  not  meet  the  difficulty  in  this 
case.  It  must  be  remembered  the  acts  of 
negligence  for  which  this  particular  plaintiff 
can  maintain  an  action  must  be  In  respect 
to  some  of  the  duties  required  by  the  statute 
upon  which  tills  action  is  predicated.  The 
statute  that  Is  charged  or  is  intended  to  be 
cliarged  as  being  violated  makes  no  men- 
tion whatever  of  the  subjects  of  negligence 
alleged  in  the  petition.  It  substantially  re- 
quires "means  for  signaling,"  "cages  to  be 
covered  with  boiler  iron,"  "there  must  be 
placed  guides  In  slides  In  shaft  with  brakes 
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on  drnm,"  "there  must  be  spring  catches 
on  such  cage  to  prevent  the  consequences  of 
cable  breaking."  There  is  no  question,  If  the 
defendant  company  was  guilty  of  the  negli- 
gence complained  of  in  the  petition,  that  any 
person  to  whom  the  cause  of  action  would 
survive  could  maintain  an  action  mtder  the 
general  damage  act  for  common-law  negli- 
gence.   Sections  2864r-2866,  Rev.  St  1808. 

Appellant  earnestly  invites  our  attention  to 
the  case  of  Durant  v.  Lexington  Coal  Mining 
Co.,  97  Mo.  62,  10  S.  W.  484.  An  examination 
of  that  case  will  demonstrate  the  distinction 
between  It  and  the  one  before  us.  In  that 
case  the  party  charged  to  have  been  Injured 
was  at  work  In  the  cage,  at  the  bottom  of  the 
shaft  The  act  of  negligence  charged  was 
the  failure  to  comply  with  one  of  the  require- 
ments of  the  statute— "the  failure  to  cover 
the  cage  with  iron."  Hence,  It  Is  readily 
noticed  that  the  two  cases  are  not  parallel. 
Considering  this  case  from  another  stand- 
point, even  though  it  was  alleged  that  there 
was  a  failure  to  comply  with  the  provisions 
of  section  8811,  we  are  of  the  impression  that 
the  deceased  was  not  occupying  a  position  in 
respect  to  such  holster,  at  the  time  of  his 
injuries,  as  would  make  It  available  to  the 
plaintiff  in  this  action.  No  one  can  read  the 
section  referred  to  without  reaching  the  con- 
clusion that  the  legislative  mind  was  direct- 
ed towards  the  protection  of  persons  being 
lowered  or  hoisted  in  the  cage  used  In  the 
shaft  Respondent  in  its  brief,  appropriate- 
ly says,  "The  section  of  the  statute  in  ques- 
tion provides  for  'safe  means  for  hoisting  and 
lowering  persons  in  a  cage  covered  with  boil- 
er iron,  so  as  to  keep  safe,  as  far  as  possible, 
persons  descending  into  and  ascending  out 
of  said  shaft' "  The  petition  in  this  case 
alleges  that  deceased  was  engaged  as  "holst- 
erman."  He  was  at  work  on  top  of  the 
ground.  He  was  not  in  the  cage  or  tn  the 
shaft  at  the  time  of  the  accident;  nor  was 
any  one  else  using  the  cage  In  being  lower- 
ed or  hoisted  from  the  shaft;  nor  did  his 
ordinary  duties  require  him  to  be  in  the  cage 
or  shaft  The  position  of  the  deceased  was 
entirely  different  to  that  of  Durant  in  the 
case  of  Durant  v.  Lexington  Coal  Co.,  supra. 
The  party  Injured  was  in  the  cage  at  the  bot- 
tom of  the  shaft  and,  by  reason  of  the  fail- 
ure of  the  coal  company  to  cover  the  cage 
with  Iron,  as  provided  by  the  statute,  the 
party  was  Injured.  The  court.  In  announcing 
the  doctrine  in  that  case,  does  it  upon  the 
particular  facts  disclosed  by  the  record,  and 
In  reaching  a  conclusion  by  construction 
broadened  the  statute  sufficiently  to  Include 
the  case  decided.  In  the  Durant  Case  Judge 
Black  says,  "Our  statute  seems  to  be  the 
same  as  that  of  Illinois";  therefore,  a  con- 
struction of  the  statute  by  the  Appellate 
Court  of  Illinois  should  be  a  very  persuaalve 


argument  as  to  the  correctness  of  the  eoncln- 
Bions  reached  by  this  court  upon  this  ques- 
tion. Since  the  decision  of  the  Durant  Case, 
the  Appellate  Court  of  Illinois  In  the  case  of 
Lumaghl  v.Yoytilla,  101  III.  App.  112,  has  con- 
strued the  statute  from  which,  doubtless,  the 
provisions  of  our  statute,  so  far  as  they  could 
be  made  applicable,  were  borrowed.  In  that 
case.  In  discussing  section  28  of  the  statute 
(Hurd's  Rev.  St  1901),  the  court  says:  "When 
all  the  provisions  of  section  28,  to  which  we 
have  referred,  are  considered.  It  seems  to  us 
that  the  plain  intent  of  the  Legislature  by 
the  provisions  therein  contained  was  to  pre- 
scribe rules  and  regulations  for  the  safety 
of  the  men  while  entering  and  leaving  the 
mine;  and  this  Is  so  clearly  pointed  out  by 
the  first  paragraph  (a)  that  it  seems  that  ar- 
gument to  prove  it  becomes  almost  pedant- 
ry." From  the  opening  paragrraph  to  the 
dosing  one,  every  line  and  word  wherein  ef- 
fective action  is  required  relates  to  the 
"hoisting  and  lowering  of  men  or  cages."  It 
must  be  noted,  as  we  refer  to  this  Illinois 
case,  that  the  plaintiff  based  his  cause  of 
action  upon  the  failure  of  defendant  to  com- 
ply with  the  statute,  which  provided  for  a 
light  at  the  bottom  of  the  shaft  as  long  as 
there  were  men  underground.  The  plalntitTs 
duties  were  underground,  but  were  not  at 
the  bottom  of  the  shaft;  but  90  or  90  feet 
away  In  an  entry.  The  court  adds.  In  fur- 
ther discussing  this  case  upon  the  facta  as 
there  Indicated:  "So  that  it  is  not  perceived 
how  or  wherein  any  of  these  statutory  provi- 
sions are  applicable  or  were  Intended  to  be 
applied  to  the  appellee  In  the  situation  he 
was  placed  at  the  time  of  his  injury.  He 
was  not  approaching  the  bottom  to  be  hoist- 
ed, but  was  then  engaged  in  his  ordinary 
duties.  He  was  not  going  to  the  bottom  at 
all,  but  his  ordinary  duties  required  him  in 
the  entry,  from  sixty  to  ninety  feet  away 
from  the  bottom.  If,  then,  the  purposes  of 
the  statute  did  not  apply  to  the  conditions 
in  which  appellee  found  himself,  he  had  no 
right  to  rely  upon  the  absence  of  a  sufficient 
light  at  the  boUom  of  the  shaft"  Then  the 
court  announces  the  doctrine  "that  persons 
for  whose  benefit  a  statute  was  Intended  can 
have  no  rights  U  consequence  of  the  omis- 
sion by  others  to  comply  with  its  provi- 
sions"; citing  a  number  of  cases  supporting 
the  doctrine.  So  we  say  in  this  case  that 
It  Is  apparent  that  section  8811,  Rev.  St  1899, 
was  never  Intended  to  protect  persons  In  the 
situation  of  the  deceased.  As  before  stated, 
the  statute  had  in  view  the  protection  of 
those  being  lowered  and  hoisted  in  the  shaft 
Entertaining  the  views  as  herein  express- 
ed, we  are  of  the  opinion  that  there  Is  no  er- 
ror In  the  action  of  the  trial  court  In  sustain- 
ing the  demurrer,  and  its  Judgment  will  be 
affirmed.    All  concur. 
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CHKIST  et  al.  t.  KUEHNB  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  L 
Feb.  18,  1003.) 

DEEDS  —  TESTAMENT ABY  CHARACTER  —  CON- 
STRUCTION—DEED BY  HUSBAND  TO  WIFE 
—EQUITABLE    ESTATE— REMAINDETR. 

1.  A.  deed  conveyed  property  to  the  grantor's 
wife,  "to  have  and  to  hold  from  and  after  the 
death"  of  the  grantor  "for  and  during  her  nat- 
ural life,"  and  after  her  death  to  the  grantor's 
heirs  forever;  "it  being  understood  -that  this 
conveyance  is  made  upon  the  express  condition" 
that  the  grantor  should  "during  his  lifetime  re- 
tain the  possession  and  control  of  the  premises 
hereinbefore  described."  Held  to  pass  a  present 
interest  in  the  property,  and  not  to  be  testa- 
mentary in  character. 

2.  Where  in  the  granting  clause  of  a  deed  one 
is  named  as  party  of  the  second  part,  but  she 
is  only  given  a  life  estate,  and  the  heurs  of  the 
grantor  are  designated  in  the  habendum  clause 
aa  invested  with  the  fee,  the  interest  of  the 
second  party  is  only  a  life  estate,  and  the  fee 
goes  to  the  grantor's  heirs,  though  they  are 
not  designated  by  their  names. 

3.  Where  a  husband  gives  a  deed  to  his  wife 
for  life,  though  the  estate  taken  by  her  is  equi- 
table only,  the  husband  holds  the  legal  title  as 
trustee  for  her;  and,  in  the  event  of  bis  death 
before  her,  she  becomes  seised  of  the  whole  es- 
tate, both  legal  and  equitable,  so  that  there  is 
at  all  times  a  particular  le^al  estate  existing, 
snffldent  to  support  a  remamder  in  fee  to  the 
grantor's  heirs. 

Appeal  from  St  Louis  circuit  court;  Jacob 
Klein,  Judge. 

Suit  by  Catherine  Christ  and  others  agaiost 
Ernst  Kuehne  and  others.  From  a  decree 
for  defendants,  complainants  appeal.  Af- 
firmed. 

Suit  in  ejectment  tot  a  city  lot  to  the  city 
of  St  Louis,  brought  by  plalutlfls,  the  heirs 
at  law  of  one  Blary  Annie  Oreenlaw,  deceas- 
ed, against  the  tenants  of  the  heirs  of  Ed- 
win M.  Greenlaw,  deceased.  Edwin  M.  and 
Mary  Annie  Greenlaw  were  husband  and 
wife  at  the  time  of  the  execution  of  the  deed 
to  the  property  in  suit  on  April  6,  1801,  the 
construction  of  which  deed  has  given  rise  to 
the  present  controversy.  This  deed  of  April 
6th  was  from  said  Edwin  M.  Oreenlaw  to 
his  wife,  Mary  Annie  Greenlaw,  conveying  to 
her  the  property  in  controversy,  with  the  fol- 
lowing provisions  contained  in  the  habendum 
clause  thereof.  "To  have  and  to  hold  the 
same,  together  with  all  the  rights,  prlTlIeges 
and  appurtenances  thereto  belonging  or  In 
any  wise  appertaining  unto  her,  the  said 
party  of  the  second  part,  from  and  after  the 
death  of  said  party  of  the  first  part,  for  and 
during  her  natural  life,  .and  after  her  death 
to  have  and  to  hold  to  heirs  at  law  of  the 
said  party  of  the  first  part  and  their  heirs 
and  assigns  forever,  it  being  understood  that 
this  conveyance  Is  made  upon  the  express 
condition  that  the  said  Edwin  M.  GreenUw 
shall,  during  his  lifetime,  retain  the  posses- 
sion and  control  of  the  premises  hereinbe- 
fore described."  About  two  years  after  the 
execution,  delivery,  and  placing  of  record  of 
the  above  deed,  Edwin  M.  and  Mary  Annie 
Greenlaw  executed  deed  to  the  same  proper- 


ty to  one  Courtney,  who  o«  the  same  day 
executed  his  deed  by  which  he  purported  to 
convey  this  property  to  Edwin  M.  Greenlaw 
and  his  wife,  Mary  Annie  Greenlaw,  as  Jotot 
tenants.  In  May,  1806,  Edwin  M.  Greenlaw 
died,  leaving,  as  his  heirs,  children  by  a 
former  marriage,  who  have  joined  their  ten- 
ants in  this  suit  as  defendants;  -  and  in  June 
of  the  same  year  his  widow,  Mary  Annie 
Greenlaw,  died,  leavtaig  as  her  heirs  a  moth- 
er and  two  brothers,  the  plaintiffs  herein. 
As  said,  this  Is  a  controversy  between  Mrs. 
Greenlaw  and  the  heirs  of  her  husband,  Ed- 
win M.  Greenlaw.  The  trial  of  the  cause  in 
the  lower  court  resulted  In  a  judgment  for 
the  defendants,  and  the  case  is  brought  here 
on  plaintlfTs'  appeal. 

J.  W.  Coilbis,  for  appellants.  Hornsby  & 
Harris,  for  respondents. 

ROBINSON,  J.  (after  stating  the  facts). 
There  were  no  controverted  facts  in  the  case; 
the  rights  of  both  parties  depending  entirely 
upon  the  construction  to  be  given  to  the 
deed  of  April  6,  1801.  If  this  deed  was  op- 
erative to  convey  to  the  heirs  of  Edwin  M. 
Greenlaw  the  land  in  suit  after  the  death  of 
Mary  Annie  Greenlaw,  then  plaintiffs  have 
no  right  thereto,  and  the  Judgment  of  the 
lower  court  was  for  the  right  party. 

Appellants*  first  contention  is  that  this 
deed  of  April  6,  1801,  was  testamentary  In 
character,  and  hence  revocable,  and  that  the 
after  conveyance  by  Edwin  M.  Greenlaw  and 
wife  of  same  land  therein  named  to  Courtney 
In  February,  1803,  operated  as  a  revocation 
of  any  grant  or  gift  Intended  by  said  first 
Instrument;  and,  further,  they  contend  that 
as  this  deed,  direct  from  husband  to  wife, 
vested  only  an  equitable  estate  In  the  wife, 
therefore,  when  Edwin  M.  Greenlaw,  by  this 
deed,  conveyed  the  property  in  suit  to  his 
wife  "from  and  after  his  death,  for  and  dur- 
ing her  natural  life,  and  after  her  death  to 
bis  heirs,"  be  granted  to  bis  heirs  such  an 
estate  as  could  be  supported  only  by  a  par- 
ticular estate  at  law,  and  that,  as  the  par- 
ticular estate  created  was  an  equitable  life 
estate  in  the  wife.  It  was  not  sufficient  to  sup- 
port the  estate  in  future  to  the  heirs  of  said 
Edwin  M.  Greenlaw.  Respondents,  upon  the 
other  hand,  insist  that  the  instrument  of 
April  6,  1^1,  in  question,  is  In  every  sense 
of  the  term  a  deed,  and  that  since  section 
4506,  Rev.  St  1800,  expressly  permits  the 
creation  by  deed  of  estate  of  freehold  to  com- 
mence in  future,  the  common-law  rule  requir- 
ing a  particular  estate  to  support  remainder 
has  been  abolished,  and,  further,  that  irre- 
spective of  the  statute,  and  If  it  be  conceded 
that  a  particular  estate  was  necessary  to 
support  the  future  estate  conveyed  to  the 
heirs  of  Bdwta  M.  Greenlaw  by  the  deed  of 
April  6,  ISOl,  that  particular  estate  was 
clearly  provldeid.  However  proper  it  may  be 
to  resort  to  the  rule  of  Interpretation  Invoked 
by  appellants  under  proper  circumstances  of 
considering  the  subsequent  acts  of  the  par- 
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ties  to  an  Instrument,  to  ascertain  how  tbey 
understood  Jts  meaning,  where  the  terms  em- 
ployed are  ambiguous  or  of  doubtful  mean- 
ing, the  rule  has  no  application  here.  After 
all  that  may  be  said,  the  Intention  of  the 
grantor  should.  If  possible,  be  gathered  from 
the  language  of  the  Instrument  Itself,  and 
not  by  a  total  disregard  of  It;  and.  In  this 
case,  the  subsequent  act  of  Edwin  M.  Oreen- 
law  and  wife  In  making  the  second  deed,  of 
February  13,  1893,  should  be  construed.  If 
possible,  in  harmony  therewith,  and  not  as  an 
effort  on  the  part  of  the  grantor  to  defeat  the 
force  of  the  previous  deed  of  April  6,  1891, 
or  to  render  Its  obligations  void.  But  what- 
ever might  have  been  the  purpose  and  inten- 
tion of  Edwin  M.  Greenlaw  and  his  wife  In 
making  the  deed  of  February  13,  1893,  the 
defendants  herein,  as  beneflciaries  under  the 
deed  of  April  6,  1891,  were  in  no  wise  par- 
ties thereto,  and  that  deed  could  not  possibly 
affect  rights  created  In  them  by  said  flrst- 
named  deed,  nnless  the  court  should  believe 
said  first-named  Instrument  was  Intended  to 
be  testamentary  in  character  and  effect,  and 
subject,  as  such,  to  revocation  by  the  subse- 
iiuent  dIsi>osItion  of  the  property  named 
therein.  Was,  then,  the  Instrument  of  April 
6th,  in  question,  testamentary  in  character, 
or  was  It  a  deed.  In  the  strict  sense  of  the 
term?  By  the  direct  words  of  the  Instru- 
ment itself.  It  is  declared  a  deed  made  and 
entered  Into  by  and  between  the  party  of 
the  first  part  and  the  party  of  the  second 
part.  In  conslderatlonof  love  and  affection, 
and  tor  one  dollar  expressed  to  have  been 
paid  to  the  grantor  by  the  grantee.  It  grants, 
sells,  assigns,  transfers,  and  conveys  the 
property  therein  named;  and  by  it  the  gran- 
tees are  to  have  and  to  hold  the  property  con- 
veyed forever.  Up  to  this  point  the  form 
and  language  of  the  Instrument  are  that  em- 
ployed In  the  ordinary  deed  for  the  convey- 
ance of  real  estate  In  use  In  this  state.  It 
was  signed,  sealed,  delivered,  and  placed  of 
record  as  deeds  usually  are.  Up  to  this 
point,  then,  the  Instrument  In  question  Is,  in 
every  form,  phase,  and  feature,  a  deed;  and 
it  ought  not  be  denied  Its  qualities  as  such 
without  the  above-quoted  conditions  in  the 
habendum  clause  thereof  clearly  show  that 
the  intention  on  the  part  of  the  grantor  was 
to  make  it  a  testamentary  paper  only,  sub- 
ject to  revocation  by  subsequent  action  on 
his  part  having  In  view  a  different  disposi- 
tion of  the  property  named  therein.  No  ef- 
fort, however.  Is  made  here  to  question  the 
con-ectness  of  the  general  assertion  of  ap- 
pellants that,  whatever  the  form  of  the  In- 
strument employed  by  the  grantor  or  maker, 
if  by  It  no  present  interest  in  the  property 
named  Is  vested  In  the  grantee,  but  only  a 
designation  Is  made  therein  of  what  the 
maker  wishes  done  with  his  property  after 
his  death,  the  Instrument  is  testamentary  in 
character  and  effect. 

Appellants'  first  contention  seems  to  have 
arisen  from  the  failure  on  their  part  to  ob- 


serve the  distinction  between  the  creatioa  of 
an  interest  in  land  and  the  possession  and  en- 
joyment of  that  Interest  By  the  Instrument 
in  question  an  absolute  right  in  the  grantees 
to  enjoy  the  property  Is  created,  while  their 
right  only  to  Its  possession  is  postponed  until 
the  expiration  of  the  life  use  thereof,  which 
the  grantor  reserved  to  himself.  The  wife's 
title  In  the  life  estate  conveyed  by  the  Instru- 
ment was  wholly  unaffected  by  the  reserva- 
tion of  the  life  use  of  the  land  to  the  grantor, 
conveying  that  estate,  and  all  the  authorities 
agree  that  such  reservation  In  no  wise  pre- 
vents the  conveyance  from  operating  to  pass 
an  immediate  right  to  the  future  possession 
of  the  present  estate  conveyed.  In  no  clause 
or  phrase  of  this  instrument  is  to  be  found  a 
suggestion  that  may  be  said  to  imply  that 
the  title  to  the  land  named  shall  remain  in 
or  Is  reserved  to  the  grantor  for  one  instant 
after  Its  execution,  but,  on  the  contrary,  it 
passed  eo  Instantl  to  the  grantees  therein 
named.  The  instrument  is  in  no  sense  testa- 
mentary in  character.  By  no  language  em- 
ployed therein,  as  by  no  construction  that 
may  reasonably  be  placed  thereon,  is  It 
made  to  appear  that  it  was  not  to  take  ef- 
fect until  after  the  death  of  the  grantor,  or 
that  no  interest  in  the  property  conveyed 
was  to  pass  until  after  that  event;  but,  as 
said  above,  the  instrument  is  a  deed.  In  every 
phase,  feature,  and  purpose.  We  therefore 
hold  against  appellants  on  their  first  conten- 
tion, that  the  Instrument  is  testamentary  in 
character,  and  for  that  reason  revocable  by 
its  maker,  or  that  it  was  Inadmissible  as 
evidence  of  defendants'  title,  on  account  of 
the  fact  that  it  had  not  been  probated  as  a 
will,  and  because  It  was  not  signed  and  at- 
tested as  the  law  directs  such  instruments  to 
be.  In  every  case  cited  by  appellants  'where 
the  court  had  construed  the  Instrument  as 
testamentary  in  character,  though  In  form  a 
deed,  there  has  appeared  in  the  Instrument 
construed,  in  clear  and  direct  terms,  such 
qualifying  and  dominating  expressions  as 
"to  be  of  full  effect  at  my  death,"  or  "the 
grantor  shall  have  no  Interest  in  the  prem- 
ises conveyed  as  long  as  the  grantor  shall 
live,"  and. such  like  expression,  evincing  a 
manifest  purpose  that  no  immediate  estate 
was  intended  to  be  created,  while  in  the  con- 
veyance in  question  the  condition  is  only 
"that  the  said  Edwin  M.  Greenlaw  [grantor] 
shall  during  his  lifetime  retain  the  posses- 
sion and  control  of  the  premises  hereinbefore 
described."  The  condition  in  this  instrument 
was  not  to  affect  an  estate  created,  but  was 
to  operate  only  upon  its  enjoyment,  which  in 
this  instance  was  postponed  until  the  event 
of  the  death  of  the  gi'autor.  By  the  use  of 
the  above  language  in  the  conveyance  in 
question,  the  grantor  meant  only  to  retain 
to  himself  the  possession  and  control  of,  for 
such  time  as  he  should  live,  the  land  con- 
veyed; but  nowhere  in  the  instrument  is 
there  to  be  found  a  suggestion  that  he  wish- 
ed or  intended  to  retain  the  title  to  the  land 
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for  an  Instant.  As  said  above,  an  estate 
tras  Immediately  created  In  Mrs.  Greenlaw 
and  the  heirs  of  BJdwln  M.  Greenlaw  upon 
the  execution  of  the  deed  of  April  6,  18&1, 
with  the  right  vested  in  the  grantor  to  occu- 
py and  possess  the  land  until  his  death. 

As  to  api>eUant8'  second  contention,  based 
as  it  is  upon  the  effect  of  a  deed  made  from 
a  husband  directly  to  his  wife,  and  the  char- 
acter of  the  estate  conveyed  by  such  an  in- 
strument, and  its  effect  upon  the  remainder 
interest  in  fee  to  the  heirs  of  the  grantor,  it 
may  be  said,  in  the  first  place,  that  the  in- 
strument in  question  is  not  strictly  one  of 
that  character,  and  that  the  rules  governing 
such  instmment  do  not  fully  apply.  Though 
in  the  granting  clause  of  this  deed  the  wife 
alone  is  named  as  the  party  of  the  second 
part,  in  the  Iiabendum  clause  thereof,  above 
set  out,  wlilch  clause  was  manifestly  intend- 
ed to  govern  the  disposition  the  grantor  was 
making  of  his  property,  his  heirs  are  desig- 
nated as  the  parties  who  are  invested  with 
the  fee  to  the  land  disposed  of.  The  wife, 
though  named  as  the  sole  grantee  in  the 
granting  clause  of  tills  instrument,  in  fact 
is  giving  only  a  life  estate  in  the  land  named. 
When  the  whole  Instmment  is  read  togeth- 
er— when  the  granting  clause  is  read  and  con- 
strued in  the  light  of  the  controlling  language 
of  the  habendum— the  wife's  Interest  is  only 
a  life  estate  in  the  land,  while  the  fee  there- 
in goes  in  remainder  to  the  grantor's  heirs, 
undesignated  though  they  are  by  their  par- 
ticular individual  names.  But  to  adopt  ap- 
pellants' views,  and  agree  that  the  effect  of 
this  deed  was  to  Invest  in  the  wife,  Mrs. 
Mary  Annie  Greenlaw,  only  an  equitable  es- 
tate in  the  property  in  question,  and  that  the 
legal  title  thereto  still  remained  in  the  hus- 
band, Edwin  M.  Greenlaw,  on  account  of  the 
manner  of  the  making  of  the  deed,  what, 
then.  Is  the  result  of  appellants'  further  con- 
tention made— that,  to  support  the  estate  in 
remainder  In  fee  to  the  heirs  of  Edwin  M. 
Greenlaw  under  the  deM  In  question,  a  legal 
particular  estate  must  have  been  created  at 
the  same  time  in  the  grantee,  Mary  Annie 
Greenlaw?  Under  such  deeds  direct  from 
husband  to  wife,  as  the  deed  in  question,  all 
the  authorities  unite  in  asserting  that  the 
legal  title  remaining  in  the  grantor  (hus- 
band) will  t>e  treated  as  held  by  him  as  trus- 
tee for  his  wife,  and  that  in  the  event  of  the 
busliand's  death,  and  the  trust  ceasing,  the 
wife  becomes  seised  of  the  whole  estate-rle- 
gal  as  well  as  equitabIe-H»nveyed.  Al- 
though the  estate  of  a  wife  under  a  convey- 
ance directly  from  huslmnd  to  wife  is  prop- 
erly characterized  as  equitable  only,  the  ef- 
fect of  such  a  conveyance  as  this  is  to  pass 
the  legal  estate  from  the  control  and  influ- 
ence of  the  husband  in  his  Individual  capaci- 
ty, making  the  conveyance,  to  the  husband  in 
the  capacity  of  trustee  holding  for  his  wife; 
and  thns  it  is  seen  that  under  this  deed,  how- 
ever considered,  there  was  at  all  times  from 
its  execution  to  the  death  of  the  wife,  Mary 


Annie  Greenlaw,  a  particular  legal  estate  in 
existence  to  support  the  estate  In  remainder 
given  to  the  heirs  of  Edwin  M.  Greenlaw;  and 
appellants'  argument  predicated  upon  the 
proposition  that  no  valid  legal  estate  in  re- 
mainder could  pass  to  the  heirs  of  Edwin  M. 
Greenlaw  by  the  deed  in  question,  l>ecause 
by  the  same  deed  and  at  the  same  time  no 
particular  legal  estate  passed  from  the  gran- 
tor to  support  it,  must  fail  for  want  of  sup- 
IKtrting  facts.  The  legal  title  to  the  particu- 
lar life  estate  intended  for  the  wife  under 
this  deed  did,  in  contemplation  of  law,  pass 
from  the  control  of  the  grantor  in  his  indi- 
vidual capacity  as  owner  of  the  land  con- 
veyed to  himself  in  his  capacity  as  trustee 
holding  for  the  use  of  his  wife,  and  it  was 
as  .effectual  for  that  purpose  as  if  an  inde- 
pendent trustee  had  beeu  specifically  named 
therein  to  take  and  hold  said  title  for  the 
wife.  After  the  making  and  delivery  of  the 
deed  of  April  6,  1891,  by  the  grantor,  Edwin 
M.  Greenlaw,  the  interest  of  his  wife,  as  that 
of  his  heirs,  to  the  land  in  suit,  l)ecame  fixed 
and  absolute;  and  the  grantor  could  do  noth- 
ing while  enjoying  the  possession  of  said 
premises  under  the  reservation  therein  to 
himself  to  revoke  or  to  impair  the  estate  thus 
created,  even  though  the  wife  should  join 
him  in  the  subsequent  conveyance  of  said 
property,  as  was  done  in  the  deed  of  Feb- 
ruary 13,  1883,  under  which  the  plaintiffs  are 
now  claiming  the  property. 

The  effect  of  the  deed  of  February  3,  1803, 
nnder  which  the  plaintiffs  alone  claim  the 
property  in  suit,  is  of  no  concern  in  this  In- 
quiry, other  tlutn  to  say  of  it  that  it  did  not 
operate  to  revoke  the  deed  of  April  6,  1881, 
in  so  far  as  defendants'  rights  thereunder 
are  involved.  That  being  so,  it  results  that 
the  Judgment  of  the  trial  court  in  favor  of 
the  defendants  was  for  the  right  party,  and 
should  be  affirmed.  It  is  so  ordered.  All 
concur. 


STATE  V.  BTERMANN. 

(Supreme  CJoort  of  Missouri,  DlTiaioD  No.  2. 

Feb.  3.  1903.) 

BAIIr-ADDITIONAL   BOND— VALIDITY— PORPBI- 
TURB— VALIDITY  OP  ORDER. 

1.  The  circuit  court  is  a  court  of  general  Ju- 
riddiction,  and  the  presumption  is  in  favor  of 
the  regularity  of  its  proceedings  leading  to  the 
taking  of  a  recognizance,  and  in  favor  of  the 
validitv  of  the  instrument  itself. 

2.  Under  Hev.  St.  1899,  |  2548,  providing 
that,  when  a  defendant  is  in  custody  or  under 
arrest  for  a  bailable  offense,  the  jud^e  of  the 
court  in  which  the  indictment  is  pendins  may 
let  him  to  bail,  where  defendant,  after  having 
been  admitted  to  bail,  comes  into  court  volun- 
tarily and  complies  with  an  order  of  the  court 
by  ^ivinz  an  additional  recognizance  with  sure- 
ty, ne  thereby  waives  arrest,  aud  his  surety 
cannot  raise  tlje  objection  that  he  was  not  in 
custody  or  under  arrest,  within  the  meaning  of 
the  statute,  when  the  new  recognizance  was 
given. 

3.  Where  the  court  Is  of  the  opinion  that  a 
bond  for  the  nppenrnnoe  of  a  defendant  in  a 
criminal  prosecution  is  insufficient,  it  may  order 
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a  new  bond  to  b«  glTen,  and  order  the  defend- 
ant into  custody  if,  on  notice,  he  fails  to  com- 
ply. 

4.  Where  the  defendant  in  a  criminal  prose- 
cution, and  his  surety,  execute  an  additional 
bail  bond  under  order  of  the  court,  the  orig- 
inal recognizance  is  abrogated. 

5.  A  bail  bond  taken  by  a  judge  of  the  court 
in  which  a  criminal  prosecution  is  pending, 
after  adjournment  for  the  day,  has  the  same 
binding  effect  as  if  taken  in  open  court 

C.  W  here  defendant  entered  into  a  bail  bond 
for  accused,  and  later,  on  order  of  the  court, 
eutered  into  an  additional  bond,  the  original 
bond  being  abrogated,  it  was  not  necessary  for 
the  court,  in  declaring  a  forfeiture,  to  specify 
which  bond  was  forfeited. 

7.  It  is  not  necessary  that  an  order  declar- 
ing a  forfeiture  of  a  recognizance  state  the 
amount  of  the  forfeiture,  especially  in  view  of 
Rev.  St.  1899,  |  2800,  providing  that  a  pro- 
ceeding ou  a  recognizance  shall  not  be  defeat- 
ed on  account  of  any  defect  of  form  or  other  ir- 
regularity. 

8.  A  judgment  of  forfeiture  of  a  recognizance, 
entered  against  a  surety,  is  not  void  because 
the  record  does  not  show  that  the  court  had  ju- 
risdiction over  the  principal,  nor  that  the  pro- 
ceeding Was  dismissed  as  to  him. 

Appeal  from  St  Lonis  circuit  court;  H.  D. 
Wood,  Judge. 

Proceeding  by  the  state  against  Gottlieb 
Byermann,  Jr.,  to  enforce  the  forfeiture  of  a 
recognizance.  From  a  Judgment  against  de- 
fendant, he  appeals.    Affirmed. 

This  la  a  proceeding  by  scire  facias  to  en- 
force a  forfeiture  of  a  recognizance  entered 
into  by  Cbarlea  Kratz  as  principal  and  Gott- 
lieb Eyermann,  Jr.,  as  surety,  on  the  20th 
day  of  March,  1902,  In  the  sum  of  $20,000, 
conditioned  that  said  Kratz  should  be  and 
appear  before  divlaion  No.  9  of  the  circuit 
court  of  the  city  of  St  Louis  from  day  to 
day  during  the  present  term,  and  on  the  first 
day  of  any  future  term  thereof  to  which  this 
cause  may  be  continued,  then  and  there  to 
answer  to  an  indictment  pending  against  him 
for  bribery,  and  not  depart  the  court  without 
leave.  On  the  Ist  day  of  February,  1902,  the 
grand  jury  of  the  cl^  of  St  Louis  returned 
an  indictment  against  Kratz  upon  the  cbarge 
of  bribery.  At  the  opening  of  the  court  on 
the  3d  day  of  February,  the  cause  was  as- 
signed to  division  No.  9,  and  on  that  day  the 
defendant  appeared  in  open  court  and  filed 
his  recognizance  In  the  sum  of  $5,000,  with 
the  defendant,  Gottlieb  Eyermann,  Jr.,  as 
surety,  to  answer  such  indictment,  the  bond 
being  conditioned  as  follows:  "That  if  the 
said  Charles  Kratz  shall  appear  before  the 
circuit  court  of  the  dty  of  St  I^ouis,  division 
No.  9,  from  day  to  day  during  the  present 
•■erm,  and  on  the  first  day  of  any  future  term 
thereof  to  which  this  cause  may  be  continued, 
then  and  there  to  answer  to  an  indictment 
preferred  by  the  grand  Jurors  of  said  city 
against  said  Charles  Kratz  for  the  offense  of 
receiving  a  bribe,  and  shall  not  depart  the 
said  court  without  leave  thereof,  then  this 
recognizance  to  be  void,  else  to  remain  in 
full  force  and  effect."     On  the  1st  day  of 

T  7.  See  Ball,  vol.  S,  Cant.  Dig.  i  141. 


March,  dnrlng  the  same  term  of  said  court, 
to  wit,  the  February  tenn,  1902,  the  cause 
against  Kratz  was  continued  to  the  April 
term,  1902,  of  said  court,  and  by  consent  the 
case  was  docketed  for  the  7th  day  of  April. 
However,  on  the  20tfa  day  of  March,  still  dur- 
ing the  February  term,  the  court  entered  this 
order:  "This  day  the  said  Charles  Kratz 
comes  into  court,  in  bis  own  proper  person, 
and  thereupon,  on  recommendation  of  the  cir- 
cuit attorney,  representing  the  state,  it  is  or- 
dered by  the  court  that  the  bond  heretofore 
entered  into  and  filed  In  liiis  court  for  the 
sum  of  five  thousand  dollars  by  the  said 
Charles  Kratz  be  raised  to  the  sum  of  twenty 
thousand  dollars.  Thereupon  the  said  Charles 
Kratz  enters  into  and  files  his  recognizances 
herein  in  the  sum  of  twenty  thousand  dollars, 
with  Gottlieb  Eyermann,  Jr.,  as  surety,  to 
answer  said  indictment."  The  recognizance 
for  the  $20,000  thus  entered  into-  was  condi- 
tioned as  follows:  "That  if  the  said  Charles 
Kratz  shall  personally  appear  before  the  cir- 
cuit court  of  the  dty  of  St  Louis,  division 
No.  9,  from  day  to  day  during  the  present 
term,  and  on  the  first  day  of  any  future  term 
thereof  to  which  this  cause  may  l>e  continued, 
then  and  there  to  answer  to  an  Indictment 
preferred  by  the  grand  Jurors  of  the  said  dty 
against  the  said  Charles  Kratz  for  the  offense 
of  bribery,  and  shall  not  depart  the  said  court 
without  leave  thereof,  then  this  recognizance 
to  be  void,  else  to  remain  in  full  force  and 
effect"  On  the  said  7th  day  of  April,  at  the 
April  term,  to  which  said  cause  was  con- 
tinued, the  defendant  failed  to  appear,  and, 
although  solemnly  called,  made  default  The 
cotut  thereupon  made  the  following  order: 
"That  the  bond  of  said  defendant,  Charles 
Kratz,  as  well  as  of  his  surety,  Gottlieb  Eyer- 
mann, Jr.,  be  and  is  hereby  declared  forfeit- 
ed, and  It  is  ordered  by  the  court  that  a  writ 
of  Bdre  facias  issue  against  them,  and  that 
a  capias  issue  for  said  Charles  Kratz."  The 
capias  above  referred  to  was  Issued,  and  re- 
turned by  the  sheriff  "not  found."  The  sdre 
facias  redted  the  giving  of  the  $20,000  bond, 
as  heretofore  mentioned,  as  well  as  the  for- 
feiture thereof,  and  was  made  returnable  on 
the  first  day  of  the  next  term,  which  would 
be  the  June  term,  1902,  of  said  court  This 
scire  facias  was  properly  served  upon  de- 
fendant, Eyermann,  but  on  the  17th  day  of 
April  was  returned  "not  found"  as  to  Kratz. 
On  the  return  day  defendant  Eyermann  filed 
bis  return  to  the  scire  facias,  which  said  re- 
turn is  in  words  and  figures  as  follows:  "The 
State  of  Missouri  vs.  Charles  Kratz,  Defend- 
ant No.  163,  December  Term,  1901.  Re- 
turn of  Gottlieb  Eyermann,  surety  for  the 
above-named  defendant,  and  for  return  to  the 
order  heretofore  entered  herein  requiring  him 
to  show  cause  why  the  state  of  Missouri 
should  not  have  execution  against  him  of  the 
debt  in  said  order  referred  to,  states:  (1) 
The  recognizance  in  said  order  referred  to 
was  made  upon  the  condition  that  If  said 
Charles  Kratz  shall  personally  appear  before 
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thl«  court  from  day  to  day  during  tbe  then 
term,  to  wit,  tbe  February  term,  1902,  and  on 
the  first  day  of  any  future  term  thereof  to 
which  ttiis  cause  may  be- contlnned,  then  and 
there  to  answer  to  tbe  Indictment  preferred 
against  him  by  the  grand  jurors  of  said  city 
far  the  offense  of  bribery,  and  shall  not  de- 
part the  said  court  without  leave  thereof, 
then  said  recognizance  to  be  void;  and  the 
Bald  Eyermann  states  that  said  Kratz  com- 
plied In  all  respects  with  tbe  conditions  of 
said  recognizance;  bnt  the  said  cause  was  on 
the  Ist  day  of  March,  1902,  during  the  said 
February  term,  1902,  continued  by  the  court 
to  the  7th  day  of  April,  1902,  being  for  a  day 
later  than  the  first  day  of  tbe  succeeding 
term,  the  April  term,  1902,  and  therefore  and 
thereby  the  said  Eyermann,  as  snch  surety, 
was  released  from  his  obligation,  if  any,  un- 
der said  recognizance,  and  the  judgment  of 
the  court,  rendered  on  tbe  7th  day  of  April, 
1002,  declaring  a  forfeiture  of  said  recog- 
nizance and  directing  scire  facias  to  issue,  is 
null  and  void.  (2)  Tbe  said  recognizance  is 
null  and  TOid  for  the  reason  that  it  was  taken 
and  certified  by  O'Neill  Ryan,  a  Judge  of  said 
court,  after  the  -adjournment  of  said  court, 
and  was  never  taken  or  approved  by  the 
court,  as  required  by  law.  (3)  The  said 
recognizance  is  also  void  for  the  reason  that 
before  said  recognizance  was  taken  a  prior 
recognizance  had  been  taken  and  approved 
by  the  court,  for  tbe  penal  sum  of  five  thou- 
sand dollars,  on  the  8d  day  of  February, 
1002,  and  on  the  20th  day  of  March,  1902, 
said  former  recognizance  was  in  fnll  force 
and  effect,  and  that  the  recognizance  of 
March  20,  1902,  was  taken  without  any  law- 
ful order  of  the  court,  and  without  consid- 
eration. (4)  The  said  recognizance  is  also 
void  for  the  reason  that  the  penalty  thereof, 
to  wit,  $20,000,  is  excessive,  and  contrary  to 
tbe  provisions  of  article  2,  {  25,  of  the  Con- 
stitution of  Missouri,  providing  that  excessive 
ball  shall  not  be  required.  (5)  The  recog- 
nizance Is  also  void  for  the  reason  that  the 
indictment  preferred  by  the  grand  Jurors,  in 
said  recognizance  referred  to,  is  insufilcient 
and  void,  and  does  not  state  facts  to  consti- 
tute any  criminal  offense  under  the  laws  of 
the  state  of  Missouri.  (6)  The  said  Eyer- 
mann also  states  that  final  Judgment  should 
not  be  entered  at  this,  the  June  term,  1902, 
of  this  court,  for  the  reason  that  service  has 
not  been  obtained  upon  the  principal  In  said 
bond  as  required  by  law.  In  view  of  the 
premises,  said  Eyermann  states  that  final 
Judgment  should  not  be  entered  against  him 
for  the  p^alty  of  said  recognizance,  and  that 
execution  shonld  not  be  issued  against  him, 
and  tliat  the  Judgment  of  forfeiture  hereto- 
fore entered  should  lie  set  aside,  and  said 
Eyermann  prays  that  he  may  be  discharged 
with  his  costs."  Defendant  asked  the  court 
to  declare  the  law  to  be  as  follows:  "The 
court  declares  the  law  to  be  that  under  the 
record,  forfeiture,  scire  facias,  and  return  of 
tbe  surety  in  this  cause,  the  plaintiff  is  BOt 


entitled  to  recover  against  the  anrety,  Gott- 
lieb Eyermann,  Jr."  The  court  refused  to  so 
declare  the  law,  to  which  refusal  of  the  court, 
defendant,  Eyermann,  excepted  at  tbe  time, 
and  on  the  17tb  day  of  July,  during  the  same 
term,  the  court  entered  Judgment  against  de- 
fendant, Eyermann,  in  the  sum  of  $20,000 
and  costs.  In  due  time  defendant  filed  mo- 
tions for  new  trial  and  in  arrest,  which  being 
overruled,  be  appeals. 

Rassieur  &  Rassleur,  for  appellant  Ed- 
ward C.  Crow,  Atty.  Gen.,  and  Sam  B.  Jef- 
fries, for  the  State. 

BURGESS,  J.  (after  stating  the  facts).  It 
is  claimed  that  the  recognizance  is  void  be- 
cause of  the  want  of  authority  in  the  court 
for  exacting  a  second  bond,  except  at  a  time 
named  in  the  bond,  when  the  defendant  is 
surrendered  by  his  surety.  The  argument  is 
that  sections  2543,  2566,  Rev.  St  1899,  de- 
termine the  duty  and  the  power  of  the  court 
In  taking  bail;  that  in  bailable  offenses  the 
court  must  fix  the  amount  of  ball  required 
of  the  defendant  and  the  Judge  shall  take 
the  recognizance,  and  when  it  shall  have  been 
done  the  defendant  is  entitled  to  his  liberty, 
upon  the  terms  and  for  the  period  fixed  in 
the  condition  of  the  recognizance,  unless 
surrendered  by  his  surety,  and  then,  and  then 
only,  other  bail  may  be  given  or  required. 
Section  2543  provides  that  when  the  de- 
fendant is  In  custody  or  mider  arrest  for  a 
bailable  offense,  the  Judge  of  the  court  in 
which  the  indictment  or  Information  is  pend- 
ing may  let  blra  to  bail  and  take  bis  bond  or 
recognizance.  And  the  question  for  solution 
Is  whether  the  facts  disclosed  by  the  record 
bring  the  case  within  the  provisions  of  the 
statute.  The  circuit  court  Is  of  general  Ju- 
risdiction, and  the  presumption  is  and  ought 
to  be  in  favor  of  the  regularity  of  the  pro- 
ceedings which  led  up  to  taking  the 'recogni- 
zance, and  the  validity  of  the  instrument, 
unless  the  want  of  authority  in  tbe  Judge 
of  the  court  to  take  It  appears  from  the  rec- 
ord. Does  it  so  appeal?  We  think  not  and 
for  these  reasons: 

It  Is  Indisputable  that  the  court  had  the 
power  at  any  time  during  the  term  at  which 
Kratz  was  let  to  ball  to  alter,  amend,  cancel, 
or  set  aside'  any  order  made  with  respect 
thereto,  notwithstanding  he  may  have  com- 
plied with  its  order  fixing  his  bond  at  $5,000 
(Rottmann  v.  Schmucker,  94  Mo.  loc.  dt.  144, 
7  S.  W.  117;  AuU  .v.  St  Louis  Trust  Co., 
149  Mo.  1,  50  S.  W.  289;  and  authorities 
cited;  Crawford  v.  Ry.  Co.  [Mo.]  66  S.  W. 
Rep.  350);  and  when  Kratz  thereafter,  on  the 
20th  day  of  March,  1902,  came  into  court 
In  his  own  proper  person,  which,  in  tbe  ab- 
sence of  anything  that  appears  from  the  rec- 
ord to  the  contrary,  the  presumption  must 
be  indulged  that  be  did  voluntarily,  and  the 
court,  at  the  suggestion  of  the  circuit  at- 
torney representing  the  state,  ordered  that 
hia  bond  theretofore  entered  Into  and  filed 
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In  the  court  for  tbe  exan  of  $5,000  be  raised 
to  tbe  snin  of  $20,000,  and  he  thereafter  com- 
plied with  the  order  last  named,  by  execut- 
ing his  recognizance  In  the  sum  of  $20,000, 
with  defendant  Eyermann  as  his  surety,  it 
can  but  be  held  that  he  waived  the  matter 
of  arrest,  as  he  unquestionably  had  the  right 
to  do,  and  defendant  should  not  now  be  per- 
mitted to  say  that  he  did  not  so  do.  It  will 
certainly  not  be  contended  that  If  the  court, 
after  the  original  bond  was  taken  and  Kratz 
was  released  thereon,  had  become  satisfied 
that  It  was  invalid  or  the  surety  thereon  ir- 
responsible. It  did  not  have  the  power  to 
have  him  brought  in  and  required  to  give  a 
good  and  sufficient  bond,  and  if  It  possessed 
such  power— In  regard  to  which  there  can  be 
no  difference  of  opinion— It  must  logically 
follow  that  it  possessed  the  power  to  require 
the  bond  In  question.  So  we  hold  that,  if 
the  court  for  any  good  and  sufficient  reason 
was  of  the  opinion  that  tbe  $5,000  bond  was 
Insufficient,  it  bad  tbe  power  to  order  that 
Kratz  give  a  new  bond,  and  if,  upon  notice 
thereof,  he  failed  to  comply  with  the  order 
of  the  court,  to  order  him  into  custody  for 
failure  to  so  do  (State  v.  Posey,  79  Ala.  45); 
and  that.  In  any  event,  when  tbe  last  bond 
was  executed,  it  abrogated  the  original,  and 
be  nor  bis  surety  was  longer  liable  thereon. 

Defendant,  however,  says  that  the  bond 
was  taken  by  the  judge  of  the  court  after  its 
adjournment  for  the  day,  and  therefore  void, 
and  relies  upon  the  case  of  tbe  State  v.  Cald- 
well, 124  Mo.  509,  28  S.  W.  4,  as  sustaining 
that  contention;  but  that  case  is  clearly  dis- 
tinguishable from  tbe  case  at  bar  in  this: 
In  that  case  the  bond  was  taken  by  the  clerk, 
who  bad  no  authority  to  do  so,  and  was 
therefore  void:  while  In  this  case  the  bond 
was  taken  by  the  judge  of  the  court  before 
whom  the  case  was  pending,  and  therefore 
had  the  same  binding  effect  in  law  as  If  it 
bad  been  taken  In  open  court  and  spread  upon 
the  minutes  of  the  clerk.  State  v.  Abel  et 
al.  (not  yet  officially  reported)  70  S.  W.  487. 

Another  insistence  Is  that  the  declaration 
of  forfeiture  on  April  7tfa  was  void  because 
the  order  did  not  specify  which  bond  was 
forfeited,  and  because  the  order  did  not  de- 
termine tbe  amount  for  which  judgment  was 
entered.  With  respect  to  the  first  proposition 
it  may  be  sufficient  to  say  that,  as  we  have 
already  ruled  that  when  the  $20,000  bond 
was  executed  the  original  bond  was  abrogat- 
ed, there  was  but  the  one  bond  of  any  bind- 
ing force  or  effect,  and  that  is  the  bond  upon 
which  the  scire  facias  was  Issued. 

As  to  the  contention  that  the  order  of  for^ 
felture  la  void  because  it  does  not  specify 
the  amount  of  tbe  bond  forfeited,  it  was  not 
necessary  to  do  so.  While  it  is  otherwise 
held  in  Ualindo  v.  State,  15  Tex.  App.  319, 
State  V.  Cox,  25  Tex.  404,  and  perhaps  by 
other  courts.  It  Is  not  the  practice  in  this 
state.  All  that  is  necessary  for  the  record 
to  show  in  this  state  is  that  the  bond  was  ad- 
judged to  be  forfeited,  and  that  a  writ  of 


scire  facias  be  ordered  to  be  Issued  against 
tbe  parties  thereto,  which  was  done  In  this 
case.  Keiley's  Criminal  I^aw  and  Practice, 
sec.  102;  State  v.  Austin,  141  Mo.  4S1.  43 
S.  W.  166.  In  Keiley's  Criminal  Law  and 
Practice,  sec.  102,  It  is  said:  "No  proceeding 
upon  a  recognizance  will  be  defeated  or  judg- 
ment prevented  on  account  of  any  defect  in 
form,  omission  of  recital,  condition  of  un- 
dertaking ther^n,  neglect  of  the  justice  or 
clerk  to  note  or  record  the  default  at  the  time 
or  term,  or  any  other  Irregularity,  so  that  it 
be  made  to  appear,  from  the  whole  record  or 
proceeding,  that  the  defendant  was  legally 
In  custody,  charged  with  a  criminal  offense, 
that  he  was  discharged  therefrom  by  reason 
of  giving  the  recognizance,  and  that  It  can 
be  ascertained  from  the  recognizance  that 
the  sureties  undertook  that  defendant  should 
appear  before  a  court  or  magistrate  at  a  term 
or  time  specified  for  trial."  But,  If  there 
were  any  doubt  In  regard  to  what  we  have 
said,  it  must  be  dispelled  when  section  2800, 
Rev.  St  1899,  is  taken  Into  consideration, 
which  provides  that:  "No  proceeding  upon  a 
recogulzance  shall  be  defeated,  nor  shall 
judgment  thereon  be  prevented  or  arrested, 
on  account  of  any  defect  of  form,  omission 
of  recital,  condition  of  undertaking  therein, 
neglect  of  the  Justice  or  clerk  to  note  or 
record  the  default  of  any  principal  or  surety 
at  the  time  or  term  when  such  default  shall 
happen,  or  of  any  other  Irregularity,  so  that 
It  be  made  to  appear  from  the  whole  record 
or  proceeding  that  the  defendant  was  legally 
In  custody,  charged  with  a  criminal  offense, 
that  be  was  discharged  therefrom  by  reason 
of  the  giving  of  the  recognizance,  and  that  It 
can  be  ascertained  from  the  recognizance  that 
the  sureties  undertook  that  the  defendant 
should  appear  before  a  court  or  magistrate  at 
a  term  or  time  specified  for  trial." 

Nor  was  tbe  judgment  prematurely  enter- 
ed. While  the  record  does  not  show  that 
the  court  had  jurisdiction  over  the  principal 
In  the  bond,  Kratz,  nor  that  tbe  proceeding 
was  dismissed  as  to  him,  It  does  show  tbat  it 
had  jurisdiction  over  Eyermann,  Jr.,  and  that 
judgment  was  rendered  against  bim  only, 
and,  the  bond  being  Joint  and  several,  the 
judgment  was  In  effect  a  dismissal  as  to 
Kratz.  State  v.  Abel  et  al.,  supra.  And,  as 
was  said  In  effect  In  the  case  last  cited,  at 
most,  the  omission  to  order  a  formal  dismissal 
as  to  Kratz  was  an  brregularity  which  In  no 
way  affected  the  substantial  rights  of  this  ap- 
pellant, and  the  judgment  of  the  circuit  court 
should  be  affirmed.  It  Is  so  ordered.  All  of 
this  division  concur. 


STEVENS  et  al.  v.  STEVENS  et  aL 
(Supreme  Court  of  Missouri,  Division  No^  1. 

Feb.  18,  1903.) 


DECEDENTS- 


ESTATES— PARTITION— CONTIN 
QENT  CLAIMS. 


1.  Nine  notes  given  by   au    Intestate  to  his 
father  and  mother  were  payable  on  the  1st  day 
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of  Jannarjr  of  each  year  for  nine  years,  and  : 
each  note  provided  that  It  was  executed  on  the  i 
sole  condition  that  the  death  of  the  payees 
should  be  equivalent  to  payment.  Seven  of  the 
notes  were  unpaid  at  tbe  time  of  intestate's 
death,  and  the  father  was  then  about  80  years 
of  age.  and  the  mother  but  little  younger. 
Beld,  In  an  action  for  partition  of  certain  realty 
covered  by  a  deed  of  trust  securing  the  notes, 
it  was  error  to  charge  (he  land  with  the  pres- 
ent value  of  the  notes,  without  regard  to  the 
contingency  expressed  therein;  the  proper  prac- 
tice being  to  reserve  a  sufiScient  amount  of  the 
proceeds  of  the  sale  of  the  mortgaged  land  to 
meet  the  notes  as  they  fell  due,  distribute  the 
balance,  and  provide  that  if  the  payees  die  the 
remainder  of  the  fund  should  be  also  distrib- 
uted. 

Appeal  from  circuit  court,  Audrain  county; 
E.  M.  Hughes,  Judge. 

Action  by  Eli  Stevens  and  others  against 
Sarah  A.  Stevens  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendant  Sarah  A.  Ste- 
vens appeals.    Beversed. 

This  is  an  action  for  the  partition  of  the 
N.  W.  %  of  section  2,  township  52,  range  7, 
in  Audrain  county.  Alexander  B.  Stevens 
died  in  February,  1809,  without  issue,  Intes- 
tate, owning  this  land,  and  leaving  his  wife, 
the  defendant  Sarah  A.  Stevens,  and  bis  fa- 
ther and  mother  and  three  brothers,  the 
plaintiffs  herein,  surviving  him  as  his  heirs. 
His  widow  elected  to  take  a  child's  share. 
On  the  24th  of  December,  1896,  said  Alexan- 
der E.  Stevens  and  Sarah  A.,  his  wife,  exe- 
cuted a  deed  of  trust  upon  the  S.  %  of  the 
said  property  to  secure  the  payment  of  nine 
promissory  notes,  for  $200  each,  payable  on 
the  1st  day  of  January  of  each  year  from 
1808  to  1806,  inclnslye,  payable  to  his  father 
and  mother,  EH  and  Lucinda.  Tlie  notes 
each  contained  this  provision:  "This  note  Is 
made  and  executed  to  the  payees  herein  on 
the  sole  condition  that  the  death  of  the 
payees  shall  act  as  the  equivalent  of  a  pay- 
ment of  this  note  and  satisfy  the  same  in 
full."  The  deed  of  trust  contained  an  equiv- 
alent provision.  The  two  notes  maturing 
January  1,  1898  and  1899,  were  paid  before 
Alexander  Stevens'  death.  The  personal  es- 
tate was  sufQcient  to  pay  all  the  debts,  ex- 
cept the  seven  notes  aforesaid.  The  trial 
court  decreed  partition,  ascertained  the  pres- 
ent value  of  the  seven  notes  to  be  $1,184.65, 
adjudged  the  land  Incapable  of  partition  in 
kind,  ordered  the  land  sold,  and  directed  the 
proceeds  of  the  portion  subject  to  the  deed 
of  trust  to  be  applied  to  the  payment  of  the 
ascertained  value  of  the  seven  notes,  and 
directed  the  balance,  with  the  proceeds  of 
the  sale  of  the  portion  not  subject  to  the 
deed  of  trust,  to  be  divided  as  follows:  One 
half  to  the  widow,  the  defendant,  and  the 
other  half  to  he  divided  between  the  mother, 
father,  and  three  brothers  of  the  deceased  in 
equal  shares.  The  court,  however,  concluded 
Its  Judgment  as  follows:  "The  court  not  be- 
ing satisfied  from  the  evidence  that  the  per- 
sonal property  belonging  to  the  estate  of  A. 
E.  Stevens  is  more  titan  sufficient  to  pay  all 
claims  and  demands  against  the  same^  it  la 


ordered  that  distribution  be  suspended  nutU 
said  estate  shall  have  been  finally  settled, 
and  all  claims  against  the  same  are  fully  dis- 
charged." The  father  was  about  80  years 
old  at  the  time  of  the  trial,  and  the  mother  a 
year  or  two  younger.  The  father  and  mother, 
the  beneficiaries  in  the  deed  of  trust,  are  par- 
ties plaintiff  herein,  and  the  trustee  in  the 
deed  of  trust  Is  made  a  party  defendant  with 
the  widow  of  the  deceased.  The  widow  ap- 
pealed from  the  Judgment  of  the  circuit 
court 

W.  W.  Fry,  for  appellant  P.  H.  Oullen, 
for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  sole  question  arising  on  this  record 
for  adjudication  is  as  to  the  ruling  of  the 
trial  cotirt  In  ascertaining  the  then  present 
value  of  the  seven  notes  not  then  due,  and 
ordering  that  value  to  be  presently  paid  out 
of  the  proceeds  of  the  sale  of  the  portion  of 
the  property  covered  by  the  mortgage  which 
secured  those  notes.  The  plaintiffs,  in  sup- 
porting this  ruling,  rely  chiefly  upon  the  case 
of  Schmieding  v.  Doellner,  13  Mo.  App.  228. 
That  was  a  case  where  a  husband  bound  him- 
self, by  a  bond  secured  by  a  deed  of  trust, 
to  pay  his  wife  a  certain  annujty  during  her 
life.  The  husband  died,  and  the  wife  asked 
to  iiave  her  contingent  claim  allowed  against 
the  estate  of  her  deceased  husband.  The 
court  ascertained  the  present  value  of  the 
annuity,  and  allowed  it  against  his  estate. 
The  case  was  controlled  by  sections  205  and 
206  of  the  Statutes  of  1879,  which  provided 
as  follows: 

"Sec.  205.  When  the  demand  or  set-off  is 
not  due  at  the  time  of  the  trial,  the  court 
may  adjust  the  same,  and  a  Judgment  may 
be  rendered  thereon  for  the  amount  accord- 
ing to  the  finding  of  the  Jury  or  judgment 
of  the  court  or,  at  the  option  of  the  parties, 
by  rebating  therefrom,  at  the  rate  of  six  per 
cent  per  annum,  from  the  time  of  trial  until 
due. 

"Sec.  206.  In  case  the  parties  do  not  agree 
to  rebate  the  demand  or  set-off,  as  provided 
for  In  the  preceding  section,  no  execution 
shall  issue  upon  any  such  Judgment  until  the 
demand  or  set-off  upon  which  the  Judgment 
was  rendered  shall  become  due  and  iwyable." 

It  will  be  noted,  however,  that  that  case  is 
unlike  the  case  at  bar,  in  that  It  was  present- 
ed as  a  demand  against  the  personal  estate 
of  the  obligor,  while  this  Is  a  suit  for  par- 
tition among  the  heirs  of  the  obligor.  Of 
course,  the  claim  against  the  estate  of  a  de- 
ceased person  must  be  presented  within  the 
time  limited  by  statute,  or  it  will  be  haired. 
Hence,  If  the  claim  Is  not  due,  the  probate 
court  must  adjust  it,  as  the  statute  now  is 
(Rev.  St.  1899,  i  204),  or,  as  the  statute  of 
1879  was,  the  coiurt  was  required  to  adjost 
it.  or,  at  the  option  of  the  parties,  rebate  it 
at  the  rate  of  6  per  cent  per  annum,  or,  if 
the  parties  refused  to  accept  the  rebate,  the 
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court  allowed  the  claim,  bnt  stayed  the  oe- 
cutlon  until  the  debt  became  due.  Woemer's 
American  Law  of  Administration  (2d  Ed.) 
vol.  2,  aec.  393,  speaking  of  allowing  claims 
that  bare  not  matured  against  an  estate, 
says:  "In  accordance  with  tbe  policy  of 
speedy  settlements  of  the  estates  of  deceased 
persons,  aimed  at  In  most  of  the  statutory 
provisions  of  the  American  states,  most  of 
them  enable  debts  payable,  according  to  tbe 
contract  entered  into  by  the  deceased,  at  a 
future  time,  to  be  presented  to  the  adminis- 
trator and  adjusted  before  their  maturity." 
The  author  points  out  that  is  33  states  statu- 
tory provisions  to  this  end  have  been  adopt- 
ed, and  refers  to  section  203,  Rev.  St.  1888 
(being  section  201,  Rev.  St.  18S9),  as  the  stat- 
ute In  this  state  on  the  subject  The  au- 
thor further  says:  "To  be  proved  and  allow- 
ed as  subsisting  claims,  th^  must  consti- 
tute absolute  debts  running  to  cortaln  matu- 
rity, such  as  promissory  notes  and  the  like. 
In  Missouri  unaccrued  rent  under  a  covenant 
to  pay  rent  is  held  to  be  a  demand  entitled 
to  be  proved  against  the  lessee's  estate  as 
an  unmatured  claim;  but  elsewhere  this  is 
denied,  unaccrued  tent  being  held  to  be 
neither  debltum  nor  solvendum— never  pay- 
able If  the  lessee  should  be  evicted  before 
the  day  on  which  it  Is  payable.  Reason  and 
the  trend  of  authorities  seem  clearly  to  sup- 
port this  view."  Section  888.  The  case  of 
Traylor  v.  (Tabanne,  8  Mo.  App.  131,  Is  cited 
as  tbe  Missouri  case  holding  that  unaccrued 
rent  could  be  proved  against  an  estate.  That 
case  does  so  hold,  but  there  was  no  extended 
discussion  or  examination  of  the  question  in- 
dulged in.  The  statute  was  simply  referred 
to  as  covering  the  case.  The  question  arose 
again  In  Kavanangh  v.  Shaugbnessy,  41  Mo. 
App.  657,  and  the  St  Lpuls  Court  of  Ap- 
peals (which  court  bad  also  decided  the  case 
of  Traylor  v.  Cabanne),  after  referring  to 
sections  205,  206,  Rev.  St  1879,  said:  "The 
defendant  claims  that  the  word  'demand,*  in 
those  sections,  does  not  and  cannot  Include 
rent  not  due  and  unearned,  as  rent  Is  in  no 
sense  a  debt  before  the  day  on  which  It  is 
covenanted  to  be  paid.  As  Gray,  C  J.,  aptly 
says  in  Deane  v.  Caldwell,  127  Mass.  242, 
'It  Is  neither  debltum  nor  solvendum ;  for,  if 
the  lessee  Is  evicted  before  that  day.  It  never 
becomes  payable.  •  •  •  It  is  not  an  ex- 
isting demand,  the  cause  of  action  on  which 
depends  upon  a  contingency,  but  the  very 
existence  of  the  demand  depends  upon  a  con- 
tingency.' If  the  case  were  one  of  first 'Im- 
pression, we  would  not  hesitate  to  say  that 
this  objection  is  well  taken.  It  seems  to  us 
that  the  statute,  when  speaking  of  demands, 
has  reference  to  cases  of  absolute  liability, 
which,  although  not  due  when  presented,  are 
running  to  a  certain  maturity,  and  not  to 
cases  where  the  existence  of  the  future  lia- 
bility is  contingent  and  uncertain.  But  this 
court  at  an  early  day,  in  Traylor  v.  Cabanne, 
8  Mo.  App.  131,  135,  took  a  different  view  of 
the  law;   and  it  is  fairly  presumable  that 


courts  exercising  probate  Jurisdiction  in  this 
state  have  since  that  time  followed  that  rul- 
ing, and  It  should  not  be  disturbed  unless 
such  ruling  not  only  la  logically  incorrect, 
but  also  leads  to  unjust  results.  Now,  while 
we  Incline  to  the  opinion  that  the  interpreta- 
tion of  the  word  'demand'  contended  for  by 
the  defendant  is  the- correct  one,  yet  it  is 
of  no  practical  Importance  which  one  of  the 
two  interpretations  Is  adopted.  Tbe  Judg- 
ment in  this  case  Is  that  the  recovery  should 
not  be  enforceable  until  the  rent  becomes 
actually  due,  and  the  rent  cannot  become 
actually  due  until  it  Is  earned.  Should  the 
tenant,  or  those  claiming  under  him,  be 
evicted  by  holders  of  a  paramount  title  pri- 
or to  the  exph-atlon  of  the  lease,  or  should 
the  beneficial  enjoyment  of  the  estate  by 
them  cease  by  reason  of  causes  absolving 
them  from  the  further  payment  of  rent  un- 
der tbe  covenants  of  the  lease,  the  tenant  or 
bis  representative  could  show  that  fact  in 
resisting  the  enforcement  of  the  Judgment 
with  the  same  effect  as  If  the  judgment,  pro 
tanto,  had  been  paid.  The  reasoning  of  the 
court  in  Barclay  v.  Plckler,  38  Mo.  146,  leads 
to  the  conclusion  that  the  tenant  would  be 
at  liberty  to  do  this,  and  we  see  no  technical 
difficulties  in  the  way.  Under  these  circum- 
stances, we  do  not  feel  at  liberty  to  disturb 
a  ruling  acquiesced  in  by  the  court  for  many 
years  simply  because  we  have  serious  doubts 
of  Its  abstract  logical  accuracy.  It  is  of 
importance  to  all  citizens  that  the  law  should 
be  stable  and  certain."  In  Garesche  v.  Lew- 
is, 16  Mo.  App.  665,  a  demand  for  unpaid 
stock  subscription  in  an  insolvent  corpora- 
tion was  presented  for  allowance.  It  was 
objected  that  the  claim  was  barred  because 
It  was  not  presented  within  two  years.  Tbe 
trial  court  entered  judgment  for  the  de- 
fendant and  this  judgment  was  affirmed  by 
the  St  IjOuIs  Court  of  Appeals.  That  court, 
speaking  of  allowing  claims  not  due,  said: 
"The  mere  fact  that  a  demand  is  not  due  is 
not  necessarily  a  sufficient  excuse  for  its 
nonpresentation  against  the  estate,  because 
the  statute  provides  (Rev.  St  1879,  IS  205, 
206)  that,  when  the  demand  is  not  due,  the 
court  may  adjust  the  same,  and  render  Judg- 
ment for  the  amount,  or.  at  the  option  of  the 
parties,  by  rebating  therefrom  at  the  rate 
of  six  per  cent,  until  due;  if  the  parties  do 
not  agree  to  a  rebate,  then  no  execution 
shall  Issue  upon  the  Judgment  until  the  de- 
maud  becomes  due.  It  has  been  repeatedly 
decided  that  the  special  statute  of  limitation 
begins  to  run  from  the  time  that  the  sub- 
stantial right  of  recovery  accrues  (Burton  v. 
Rutherford,  49  Mo.  258;  Greenabaum  v.  Kl- 
Uott  60  Mo.  32;  Chambers'  Adm'r  v.  Smith's 
Adm'r,  23  Mo.  174;  Miller  t.  Woodward,  8 
Mo.  168;  Finney  v.  State,  9  Mo.  227),  and 
that  It  does  not  begin  to  run  In  the  case  of 
a  dormant  warranty  until  a  tight  to  a  sub- 
stantial recovery  accrues  (Chambers  v. 
Smith.  28  Mo.  174;  Miller  t.  Woodward,  8 
Mo.  109).     Bnt  whilst  such  Inchoate  and 
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merely  conttngent  demands  need  not  be  ex- 
hibited until  there  Is  a  substantial  right  of 
recovery,  the  statute  seems  to  contemplate 
that  all  claims  capable  of  being  exhibited, 
whether  due  or  not.  If  running  to  certain 
maturity,  shall  be  barred  If  not  exhibited 
within  the  period  limited  by  the  administra- 
tion law  for  their  exhibition  to  the  admlnls- 
tratof."  This  court  adopted  the  opinion  of 
the  Court  of  Appeals,  and  affirmed  its  Judg- 
ment Gareache  t.  Lewis,  93  Mo.  197,  6  S. 
W.  54.  Woemer's  Law  of  Administration 
(2d  Ed.)  vol.  2,  sec.  394,  speaking  of  con- 
ttngept  claims,  snys:  "Claims  not  absolute 
or  certain,  but  depending  upon  some  event 
after  the  debtor's  death,  which  may  or  may 
not  happen,  are  not  enforceable  against  ex- 
ecutors or  administrators,  after  they  have 
fully  administered,  without  notice  that  such 
claim  has  become  absolute."  And  in  the 
note  to  this  section  the  learned  author  quotes 
from  Poland,  O.  J.,  In  Sargenfs  Adm'r  v. 
Kimball's  Adm'r,  37  Vt.  320,  as  follows:  "A 
contingent  claim  Is  where  the  liability  de- 
pends upon  some  fntnre  event,  wblch  may 
or  may  not  happen,  and  therefore  makes  It 
now  wholly  uncertain  whether  there  will 
ever  be  a  liability."  Thus  the  distinction 
fully  appears  between  contingent  demands 
and  demands  "running  to  certain  maturity." 
Stock  subscriptions  were  held  to  belong  to 
the  latter  class  In  Oaresche  v.  Lewis,  and  un- 
paid rents  under  a  covenant  In  a  lease  were 
held  to  belong  to  the  same  class  In  Traylor 
v.  Cabanne,  but  afterwards  this  decision  was 
utterly  discredited  in  Kavanaugh  v.  Shaugh- 
nessy,  and  the  Judgment  allowed  to  stand  In 
that  case,  partly  on  the  principle  of  stare 
decisis,  but  partly,  and  it  must  have  been 
principally,  on  the  ground  that  "the  Judg- 
ment In  this  case  Is  that  the  recovery  shall 
not  be  enforceable  until  the  rent  becomes 
actually  due,  and  the  rent  cannot  become 
actually  due  until  it  Is  earned";  the  Court  of 
Appeals  pointedly  saying:  "It  seems  to  us 
that  the  statute,  when  speaking  of  demands, 
has  reference  to  cases  of  absolute  liability, 
which,  although  not  due  when  presented,  are 
running  to  a  certain  maturity,  and  not  to 
cases  where  the  future  liability  Is  contingent 
and  uncertain." 

It  is  manifest  that  because  the  statute 
bars  claims  not  exhibited  against  an  estate 
within  tiie  period  limited,  and  because  of  the 
policy  of  speedily  administering  upon  estates, 
there  was  a  reason  and  necessity  for  the 
statutory  provision  allowing  the  probate 
court  to  adjust  demands  that  are  not  yet  due, 
but  which  will  surely  become  due  in  regular 
course  of  time,  but  the  8;tatute  was  not  in- 
tended to  cover  contingent  claims  which 
might  never  become  debts.  In  respect  to 
real  estate  that  descends  to  the  heirs,  bow- 
ever,  there  Is  no  statute  which  permits  any 
court  to  adjust  demands  not  yet  due,  <x  to 
ascertain  the  present  value  of  contingent  de- 
mands, and  order  the  land  to  be  sold  and  the 
ascertained  present  valne  to  be  paid  at  once. 
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Such  a  course  would  make  certain,  to  the  ex- 
tent of  the  ascertained  value,  a  contingent 
liability  that  might  never  become  a  fixed 
debt,  and  would  pay  presently  that  sum, 
when  otherwise  It  might  never  become  pay- 
able. The  Legislature  has  given  no  such  pow- 
er to  the  courts,  either  for  the  speedy  settle- 
ment of  partition  suits  or  otherwise.  If  any 
such  power  rests  in  the  courts,  it  must  be  in- 
herent This  court  has  held  that  in  suits  for 
partition  the  beneficial  holder  of  a  deed  of 
trust  or  the  mortgagee  in  a  mortgage,  on 
the  land,  may  be  made  a  party.  Becker  v. 
Stroeher,  167  Mo.,  loc.  dt  320,  66  8.  W.  1083; 
Harbison  v.  Sanford,  90  Mo.,  loc.  dt  481,  3 
S.  W.  20.  The  fact  howevw,  that  there  is 
an  outstanding  mortgage  on  the  land,  and 
that  the  mortgagee  Is  not  made  a  party,  will 
not  bar  a  suit  for  partition.  The  Judgment 
however,  will  not  affect  or  bind  the  mortgagee 
In  such  a  case,  but  the  land  can  be  partition-  ' 
ed  subject  to  the  mortgage.  Walte  v.  Blng- 
ley,  21  L.  "R.  Ch.  Dlv.,  loc.  clt  681;  Cheney 
v.  Ricks,  168  111.,  loc.  clt.  546,  48  N.  B.  75; 
Waiter  v.  Walter.  3  Abb  N.  C.  12;  Fennell 
V.  Tucker,  49  Ala.  453.  Speaking  to  this 
question,  Knapp  on  Partition,  pp.  96-97,  aptly 
states  the  reason  for  making  Incumbrancers 
parties  to  the  suit  as  follows:  "Some  courts 
have  held,  and  especially  in  the  last  case  cit- 
ed, that  it  is  not  necessary  to  make  Judg- 
ment creditors  and  others  having  incum- 
brances upon  premises  parties  to  a  bill  for 
partition,  even  where  a  sale  of  the  premises 
is  decreed;  and,  where  they  were  made  par- 
ties in  such  a  case  by  a  supplementary  bill, 
it  was  held  that  the  bill  should  be  dismissed, 
as  in  the  case  of  Swan  v.  Swan,  8  Price,  5ia 
The  action  was  a  bill  for  partition  of  prem- 
ises mortgaged  by  a  common  owner  to  a 
third  person.  At  a  hearing  It  was  argued  for 
the  defendant  that  the  mortgagee  should 
have  been  before  the  court,  as  he  was  a  party 
in  Interest  But  It  was  decided  that  the 
court  could  not  make  the  mortgagee  agree  to 
a  partition,  because  he  Is  entitled  to  the 
whole.  This  decision  undoubtedly  was  cor- 
rect. But  It  Is  hard  for  one  to  see,  under  the 
present  practice,  why  the  mortgagee,  or  in 
fact  any  person  having  incumbrances  upon 
premises,  should  not  be  made  party  defend- 
ant to  the  action.  It  is  true  that  the  mort- 
gage liens,  and  perhaps  the  Judgment  liens, 
rest  upon  the  whole  property  sought  to  be 
partitioned.-  But  the  purchaser,  upon  the 
sale,  should  know  the  standing  of  those  hold- 
ing such  liens,  and  should  know  the  exact  po- 
sition and  circumstances  governing  and  con- 
trolling the  premises  bid  In  by  him.  Then, 
if  those  incumbrancers  are  not  made  parties 
to  the  action,  they  might  proceed  to  enforce 
theb:  liens.  In  that  case  it  would  multiply 
expense  and  costs,  and  create  many  difficul- 
ties not  necessary  In  such  proceedings.  And 
It  Is  assumed  to  be  the  late  practice  that  all 
persons  having  an  interest  or  lien  upon  the 
property  of  any  kind  shall  be  brought  Into 
court  so  that  the  court  may  adjudicate  their 
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claims.  It  Is  not  to  be  assumed  that  the 
court  can  compel  the  mortgagee  to  receive 
the  money  secured  to  him  by  his  mortgage 
before  the  same  becomes  due;  neither  is  it 
to  be  assumed  that  the  court  can  compel 
such  an  owner  of  a  Hen  to  allow  his  lien  to 
rest  upon  any  part  or  portion  of  the  property, 
or  to  tal^e  any  satisfaction  of  his  lien  in  part 
of  the  property.  But  he  has  rights  in  the 
premises,  which  the  court  has  power  to  ex- 
amine, which  all  parties  to  the  case  have  a 
right  to  understand— especially  the  purchaser. 
And  for  these  reasons,  we  believe  that  the 
latter  practice  of  bringing  all  persons  who 
have  an  Interest  before  the  court  Is  the  prop- 
er and  better  way  in  such  cases."  But  how- 
ever proper  or  desirable  it  may  be  to  adjust 
the  claims  of  a  mortgagee  In  a  partition  suit, 
or  to  afford  a  clear  title  to  the  purchaser  at 
a  partition  sale,  no  such  considerations  give 
countenance  or  support  to  the  judgment  la 
this  case.  If  it  be  that  the  land  could  not  be 
advantageously  sold  subject  to  the  deed  of 
trust,  and  if  it  be  that  it  was  proper  to  sell 
the  land  free  of  the  Incumbrance,  this  could 
not  make  the  notes  fall  due  sooner  than  their 
terms  prescribed;  nor  could  it  give  the  court 
the  right  to  make  certain  the  contingent  lia- 
bility expressed  on  the  face  of  the  notes  and 
deed  of  trust— that  the  death  of  the  payees 
should  extinguish  the  notes.  There  is  no  rea- 
son or  rule  of  law  for  computing  the  present 
value  of  the  notes,  and  paying  that  at  once 
out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged land.  The  notes  were  for  $1,400. 
The  court  computed  their  present  value  to  be 
$1,181.  The  father  was  80  years  old,  and 
the  mother  a  little  yoimger.  The  Judgment 
was  rendered  June  4,  1900.  The  notes  were 
payable  the  1st  day  of  January  of  each  year 
until  1906.  Therefore,  to  entitle  the  payees 
to  recover  the  whole  $1,400,  they,  or  one  of 
them,  had  to  live  until  1906.  The  court  de- 
ducted $216  from  the  face  of  the  notes,  and 
ordered  the  balance  of  $1,184  to  be  paid  at 
once.  The  right  of  the  payees  to  recover 
any  part  of  the  $1,400  was  contingent  upon 
their  living  until  such  installment  fell  due. 
The  court  wiped  out  the  contingency,  and 
made  $1,184  payable  immediately.  This  was 
error.  If  it  was  proper  to  sell  the  mortgaged 
land  free  of  the  incumbrance,  the  court 
should  have  ordered  that  $1,400  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  land  be 
reserved  in  the  registry  of  the  court  (or  loan- 
ed out  at  interest  under  the  direction  of  the 
court)  to  meet  the  installments  or  notes  as 
and  when  they  fell  due,  and  then  distribute 
the  balance  of  the  proceeds  of  the  sale  of 
the  mortgaged  lands  among  the  parties. 
The  order  should  have  further  provided  that, 
if  the  payees  of  the  notes  died,  the  remain- 
der of  the  funds  so  reserved  should  be  dis- 
tributed among  the  parties  in  the  proportion 
of  their  interests,  as  ascertained  and  ad- 
Judged,  In  the  property.  No  practical  diffi- 
culty could  obstruct  the  efficiency  of  such  a 
Judgment,  but  In  that  way  each  party  would 


ultimately  get  all  be  was  at  any  time  en- 
titled to,  and  no  more,  and  the  other  heirs 
would  not  be  compelled  to  pay  to  the  father 
and  mother  a  contingent  liability  that  might 
never  become  a  debt. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed, to  be  proceeded  with  in  accordance  here- 
with.   All  concur. 


HARRINGTON  &  GOODMAN  v.  HERMAN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  24,  1903.) 

BANKRUPTCY- DISCHARGE-SALE  —  FRAUD  OF 
BUYER— JUDGMENT  FOR  PURCHASE  PRICE 
OF  GOODS— BUYER  AND  SBLiLBR- FIDUCIARY 
RELATION. 

1.  Bankr.  Act  1898,  S  17  [U.  S.  Comp.  St. 
1901,  p.  3428],  provides  that  a  discharge  shall 
release  all  provable  debts,  except  "judgments 
in  actions  for  fraud  or  obtaining  property  by 
false  pretenses  or  false  represeiitatiuns."  A 
judgment  rccitfd  that  plaintiff's  cause  of  action 
was  founded  "upon  a  written  instrument,  to 
wit,  an  account."  In  the  suit,  which  was  for 
the  price  of  goods,  a  writ  of  attachment  bad 
been  issued;  one  of  the  grounds  therefor  being 
that  the  debt  sued  for  was  fraudulently  con- 
tracted, held,  that  the  judgment  creditor  could 
not  go  behind  tlie  judgment,  and  prove  that  the 
sale  of  the  goods  was  induced  by  the  fraud  of 
the  judgment  debtor,  to  avoid  the  effect  of  the 
debtor's  discharge  in  bankruptcy. 

2.  Bankr.  Act  1898,  S  17  [U.  S.  C!omp.  St. 
1901,  p.  3428],  provides  that  a  discharge  shall 
release  a  bankrupt  from  all  provable  debts,  ex- 
cept such  as  were  created  by  his  fraud,  eml>ez- 
zlement,  misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capacity. 
Held,  that  no  fiduciary  capacity  existed  between 
a  buyer  and  seller  of  merchandise,  which  would 
prevent  a  discharge  in  bankruptcy  releasing  the 
purchaser  from  a  judgment  for  the  price  of  tlie 
goods,  though  the  sale  had  been  induced  by  bis 
fraudulent  representations. 

Appeal  from  circuit  court  Greene  county; 
Jas.  T.  Neville,  Judge. 

Action  by  Harrington  &  Goodman  against 
D.  H.  Herman.  Judgment  for  defendant 
and  plaintiffs  appeal.    Affirmed. 

This  cause  was  tried  by  the  circuit  court 
of  Greene  county,  Mo.,  the  result  of  which 
was  a  Judgment  for  defendant  from  which 
Judgment  plalntifTs,  In  due  time  and  form, 
have  prosecuted  their  appeal. 

This  Is  an  ordinary  proceeding  to  revive 
a  Judgment  heretofore  rendered  In  favor  of 
the  plaintiffs  and  against  the  defendant  The 
respondent,  as  a  defense  thereto,  pleads  a 
discharge  In  bankruptcy.  The  appellants, 
by  way  of  replication,  plead  that  defend- 
ant's discharge  In  bankruptcy  Is  no  bar  to 
the  revival  of  their  Judgment  against  the 
defendant;  alleging  that  the  Jtidgment  was 
for  goods  sold  to  the  defendant  and  obtain- 
ed by  defendant  from  the  plaintiffs  by  false 
pretense  and  false  representations.  The 
court  treated  respondent's  discharge  as  a 
complete  release  of  all  bis  Indebtedness,  of 
every  character  whatsoever,  and  rendered 
Judgment  against  the  plaintiffs  for  costs,  and 
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discharging  tbe  respondent  from  the  obUga> 
tlons  of  the  Judgment.  From  this  Judgment, 
and  after  an  unsuccessful  motion  for  new 
trial,  the  plalnttfl's  appealed  to  this  court 

In  order  to  fully  understand  the  disputed 
questions  In  this  case,  It  would  be  well  to 
examine  the  pleadings,  and  see  precisely 
what  is  In  Issue.  The  petition  to  revive  the 
Judgment  Is  as  follows:  "Harriugton  &  Good- 
man, a  firm  composed  of  Samuel  Goodman, 
Wm.  E.  Goodman,  and  Jos.  Goodman,  Plain- 
tiffs, T.  Daniel  H.  Herman,  Defendant.  In 
the  Circuit  Court  of  Greene  County,  Mis- 
souri, May  Term,  1880.  Come  the  above- 
named  plaintiffs,  Harrington  &  Goodman,  a 
firm  composed  of  Samuel  Goodman,  William 
E.  Gk>odman,  and  Joseph  Goodman,  and  rep- 
resent to  this  honorable  court  that  on  the  2d 
day  of  February,  1891,  plaintiffs  recovered  In 
this  court  a  Judgment  against  Daniel  H. 
Herman,  tbe  above-named  defendant,  said 
Judgment  being  founded  upon  the  sale  by 
plaintiffs  of  merchandise  to  the  firm  of  Her- 
man Bros.,  of  which  the  above-named  de- 
fendant, D.  H.  Herman,  was  a  member, 
amounting  at  said  time  to  seven  thousand 
one  hundred  and  twenty-nine  dollars,  and 
therefore  the  said  plaintiffs  recovered  against 
said  Daniel  H.  Herman  a  Judgment  for  said 
amount,  with  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  said  Feb- 
ruary 2,  1881,  to  this  date,  and  for  costs 
of  said  suit,  which  said  Judgment  was  duly 
entered  upon  the  records  of  this  court.  In 
Judgment  Record  38,  at  page  250;  that  no 
part  of  said  Judgment  has  been  paid,  and 
the  whole  amount  thereof  Is  due  and  un- 
paid; that  no  part  of  the  costs  of  said  suit 
has  ever  been  paid  by  said  defendant;  and 
that  the  lien  of  said  Judgment  on  the  lands 
and  tenements  of  said  Daniel  H.  Herman 
has  expired.  Wherefore  plaintiffs  pray  that 
said  Judgment  thereof  be  revived  against  the 
said  Daniel  H.  Herman,  and  that  the  lien  be 
revived  against  the  lands  and  tenements  of 
said  Daniel  H.  Herman,  and  that  a  writ  of 
scire  facias  issue  to  tbe  said  Daniel  H.  Her- 
man, his  tenants,  and  the  occupants  of  his 
lands,  commanding  him  and  them  to  ap- 
pear before  this  court  at  the  next  term  there- 
of to  show  cause,  if  any  he  has,  why  this 
Judgment,  in  form  as  rendered  aforesaid, 
and  tbe  lien  thereof  on  the  real  estate  of  the 
said  Daniel  H.  Herman,  be  not  revived,  and 
for  such  other  and  further  relief  as  may  be 
proper.  Heffernan  &  Heffernan,  Attorneys 
for  Plaintiffs."  Defendant  flies  answer  to 
this  petition  as  follows:  "Harrington  A 
Goodman,  Plaintiffs,  t.  Daniel  H.  Herman, 
Defendant.  In  the  Circuit  Court  of  Greene 
County,  Missouri,  May  Term,  1888.  Comes 
now  the  defendant  In  the  cause  above  enti- 
tled, and,  for  answer  to  plaintiffs'  amended 
petition,  denies  each  and  every  allegation 
In  said  petition  contained,  and  so,  having  an- 
swered, prays  to  be  discharged,  with  costs. 
iVnd  for  another  and  further  answer  to  pe- 
tition of  plaintiffs,  defendant  said  that  here- 


tofore, to  wit,  on  the  22d  day  of  November, 
1888,  he  filed  a  petition  In  tbe  District  Court 
of  the  United  States  for  the  Southern  Di- 
vision of  the  Western  District  of  Missouri, 
to  be  adjudged  a  bankrupt;  that  thereafter, 
In  tbe  course  of  said  bankruptcy  proceed- 
ings, the  plaintiffs  In  this  case,  as  well  as 
the  other  creditors  of  this  defendant,  proved 
up  their  Judgments  before  the  said  court 
and  the  referee  in  bankruptcy,  George  S. 
Rathbun,  against  the  defendant  and  against 
his  estate;  that  afterwards,  in  due  course 
In  said  proceedings,  the  petition  of  this  de- 
fendant to  be  adjudged  a  bankrupt,  and  dis- 
charged as  such,  came  on  to  be  heard  be- 
fore the  Judge  of  said  court,  and  on  such 
hearing  the  plaintiffs  in  this  case,  as  well  as 
certain  other  creditors  of  the  defendant,  filed 
objections  to  the  defendant  being  adjudged 
a  bankrupt,  and  discharged  as  such;  that 
said  objections  were  heard  In  due  course  in 
said  United  States  District  Court,  and  were 
on  the  10th  day  of  April,  1899.  by  said  court 
overruled,  and  tbereupon,  on  the  said  day, 
this  defendant  was  adjudged  a  bankrupt 
and  Judgment  was  entered  finally  discbar- 
^ng  him  as  such  bankrupt  That  by  the 
force  and  effect  of  said  Judgment  the  de- 
fendant was  discharged  and  relieved  from 
further  liability  on  tbe  account  of  the  al- 
leged indebtedness  of  tbe  plaintiffs  against 
him,  and  is  no  longer  responsible  therefor. 
Wherefore,  having  so  fully  answered,  de- 
fendant prays  to  be  discharged,  with  costs. 
R.  L.  Goode,  Attorney  for  Defendant"  The 
replication  of  plaintiffs  was  in  the  nature  of 
a  confession  and  avoidance  of  the  new  mat- 
ter alleged  as  a  defense  to  the  action.  It 
is  admitted  that  tbe  defendant  was  dischar- 
ged, as  alleged,  in  the  bankrupt  proceedings, 
from  all  debts  against  his  estate,  under  said 
bankrupt  act  but  it  is  averred  that  the  debt 
evidenced  by  the  Judgment  sought  to  be  re- 
vived is  excepted  by  law  from  such  dis- 
charge, for  the  reason  it  is  alleged  that  the 
merchandise  piurchased  by  tbe  defendant 
for  which  plaintiffs  recovered  Judgment 
against  tbe  defendant  was  by  the  defendant 
D.  H.  Herman,  obtained  and  procured  from 
the  plaintiffs  by  false  pretenses  and  false 
representations.  The  replication  of  plaintiffs 
fully  sets  forth  the  manner  of  obtaining  tbe 
merchandise,  and  avers  in  detail  in  what  the 
fraud  in  securing' the  goods  consisted.  As  to 
the  original  suit.  In  which  the  Judgment  was 
recovered  for  merchandise  sold  defendant 
by  plaintiffs,  a  writ  of  attachment  was  Issued 
in  aid  of  the  suit  One  of  the  grounds  In 
the  affidavit  which  was  filed  in  procuring 
the  attachment  was  "that  tbe  debt  sued  for 
was  fraudulently  contracted  for  on  the  part 
of  the  defendant."  A  plea  in  abatement 
was  filed  by  defendant  which  put  in  Issue 
the  grounds  alleged  in  the  aiiidavit  tor  at- 
tachment This  plea  was  wltlidrawn,  and 
tbe  attachment  was  sustained. 

Heffernan   &    Heffernan,   for   appellants. 
W.  D.  Tatlow,  for  respondent 
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FOX,  J.  (after  stating  the  facts).  It  wlU 
be  observed  tbat  In  this  controversy  there  is 
but  one  issue,  and  that  is  sharply  presented 
by  the  pleadings  in  this  cause.  PlalntlfTs  of- 
fered in  evidence  the  judgment  obtained 
against  the  defendant,  which  is  sought  to  be 
revived;  also  the  affidavit  in  attachment, 
and  the  Judgment  in  case  of  McNally  v.  Her- 
man, Record  No.  38,  page  266;  also  the  affi- 
davit In  attachment  and  Judgment  in  case  of 
Llpplncott,  Johnson  &  CV>.  v.  Herman— to  all 
of  which  testimony  defendant  objected  as  ir- 
relevant, incompetent,  and  immaterial.  This 
evidence  was  admitted  subject  to  objection. 
Tills  was  the  prima  facie  showing  as  made 
by  plaintiffs.  "Defendant  offered  in  evi- 
dence certified  copy  of  discbarge  of  D.  H. 
Herman  from  bankruptcy,  together  with  the 
objections  and  exceptions  thereto,  to  which 
plaintiffs  objected  because  said  discharge  is 
not  a  discharge  in  a  case  of  the  character 
tbat  is  sought  to  be  revived,  because  the 
United  States  court  failed  and  refused  to  con- 
sider the  objections  made  by  Harrington  & 
Goodman;  stating  at  the  time  that  it  wasn't 
a  proper  defense  to  his  discharge,  and  that, 
if  tl^  facts  were  true  as  stated,  it  would 
have  to  be  brought  up  in  a  different  way. 
(Objections  overruled,  to  which  plaintiffs 
then  and  there  duly  excepted  at  the  time)"— 
which  discharge  in  bankruptcy  is  as  follows: 
"Discharge  of  Bankrupt.  District  Ctourt  of 
the  United  States,  Southern  Division  of  the 
Western  District  of  Missouri.  Whereas,  Dan- 
iel H.  Herman,  of  Springfield,  In  Greene 
county,  and  state  of  Missouri,  in  said  dis- 
trict, has  been  duly  adjudged  a  bankrupt 
under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to  all 
the  requirements  of  law  In  that  behalf,  it  is 
therefore  ordered  by  this  court  that  said  Dan- 
iel H.  Herman  be  discharged  from  all  debts 
and  claims  which  are  made  provable  by  said 
acts  against  his  estate,  and  which  existed  on 
the  22d  day  of  November,  A.  D.  1808,  on 
which  date  the  petition  for  adjudication  was 
filed  by  him;  excepting  such  debts  as  are  by 
law  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy.  Witness  tiie  Honor- 
able John  H.  Rogers,  Presiding  Judge  of  said 
District  Court  at  said  April  term,  A.  D.  1889, 
and  the  seal  thereof,  this  10th  day  of  April, 
A.  D.  1809.  [Signed]  John  H.  Rogers,  Pre- 
siding Judge."  This  was  all  the  evidence 
offered  by  the  defendant.  Plaintiffs,  in  re- 
buttal, offered  a  volume  of  testimony  tend- 
ing to  show  that  the  defendant  procured  the 
credit  for  the  merchandise  for  which  they 
obtained  Judgment  by  false  and  fraudulent 
representations.  It  Is  unnecessary  to  bur- 
den this  opinion  with  the  details  of  the  tes- 
timony, for  it  Is  apparent  from  the  record  In 
this  cause  that,  under  the  view  of  the  law 
adopted  by  the  trial  court,  this  testimony  was 
excluded,  or  at  least  was  not  considered. 
The  only  Issue  in  this  cause  was  very  aptly 
and  appropriately  presented  by  the  declara- 
tion of  law  prayed  for  by  the  plaintiffs,  as 


follows:  "The  plaintiffs'  judgment  against 
the  defendant  should  be  revived,  notwith- 
standing defendant's  discbarge  in  bankrupt- 
cy, because  the  merchandise  sold  and  deliv- 
ered by  plaintiffs  to  the  defendant,  for  wbich 
said  Judgment  was  rendered,  was  secured 
from  plaintiffs  by  false  and  fraudulent  repre- 
sentations, for  the  purpose  of  'obtaining  prop- 
erty by  false  pretenses  and  false  representa- 
tions,' which  declaration  of  law  the  court 
refused  to  give,  to  the  refusal  of  which  the 
plaintiffs  excepted  to  at  the  time.  The  de- 
fendant, upon  his  behalf,  asked  no  declara- 
tion of  law." 

Plaintiffs'  contention  is  that  the  trial  court, 
upon  this  state  of  the  record,  should  have  en- 
tered Judgment  for  plaintiffs,  reviving  the 
Judgment  upon  wbich  this  action  is  predicat- 
ed. It  will  be  observed  that  the  discharge  In 
bankruptcy  pleaded  as  a  defense  to  this  ac- 
tion was  procured  under  the  provisions  of  the 
bankrupt  law  of  1808.  In  order  to  reach  a 
proper  conclusion  In  this  cause,  it  is  necessary 
to  carefully  examine  the  provisions  of  that 
act  Section  17,  St  U.  S.  1897-99  [U.  S. 
Comp.  St  1001,  p.  3428],  provides:  "Sec.  17. 
Debts  not  Affected  by  a  Discbarge.  A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts,  excei)t 
such  as  (1)  are  due  as  a  tax  levied  by  the 
United  States,  the  state,  county,  district,  or 
municipality  in  which  be  resides;  (2)  are 
Judgments  in  actions  for  fraud,  or  obtaining 
property  by  false  pretenses  or  false  repre- 
sentatlous,  or  for  willful  and  malicious  inju- 
ries to  the  person  or  property  of  another;  (3) 
have  not  been  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name  of  the 
creditor  if  known  to  the  bankrupt,  unless 
such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy;  or  (4) 
were  created  by  his  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  acting 
as  an  ofiBcer  or  in  any  fiduciary  capacity." 
Plaintiffs'  contention  Is  tbat  the  evidence  of- 
fered by  them  In  this  cause  placed  the  judg- 
ment sought  to  be  revived  within  the  excep- 
tions as  mentioned  in  subdivisions  2  and  4 
of  section  17,  supra.  Under  subdivision  2, 
"Judgments  in  actions  for  fraud,  or  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations," are  not  i-eleased  by  a  dis- 
charge In  bankruptcy;  and  subdivision  4,  it 
win  be  observed,  provides  that  debts  "creat- 
ed by  his  fraud,  embezzlement,  misappropri- 
ation, or  defalcation  while  acting  as  an  offi- 
cer or  in  any  fiduciary  capacity,"  are  not  re- 
leased. The  judgment  sought  to  be  revived 
in  this  cause  was  based  upon  an  account  for 
merchandise  sold  the  defendant  by  plaintiffs. 
The  recitation  in  the  judgment  shows,  be- 
lond  question,  that  fact  It  recites,  "and 
their  cause  of  action  being  founded  upon  a 
written  instrument,  to  wit  an  account;"' 
hence  it  cannot  be  contended  that  this  was 
an  action  for  fraud,  or  obtaining  property  by 
false  pretenses  or  false  representations.  It 
is,  however,  insisted  by  plaintiffs  that  they 
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have  tlie  right  to  go  beyond  the  record  In 
this  cause,  and  show  that  the  creation  of  the 
debt  upon  which  the  judgment  Is  based  was 
by  fraud  and  false  representations.  This  we 
do  not  think  plaintiffs  have  the  right  to  do, 
under  the  provisions  of  the  bankrupt  law  In 
force  at  the  time  of  the  entry  of  the  dis- 
charge of  the  defendant  In  the  bankruptcy 
proceedings.  The  provisions  of  the  bank- 
rupt act  of  1898  are  materially  different  from 
the  act  of  1867.  The  last-mentioned  act'  pro- 
rldes  "that  no  debt  created  by  the  fraud  of 
the  creditor  shall  be  affected  by  the  dis- 
charge." The  term  used  under  the  former 
act  (being  the  act  of  1898)  is  that  "no  Judg- 
ment in  an  action  for  fraud"  shall  be  af- 
fected. In  the  one  there  is  no  Importance 
placed  upon  the  form  of  the  action.  In  the 
other,  it  expressly  provides  that  the  action 
upon  which  the  judgment  Is  predicated  shall 
be  one  for  the  fraud  perpetrated  In  the  trans- 
action. This  distinction  is  very  aptly  drawn 
In  the  case  of  Argall  v.  Jacobs  et  al.,  87  N.  Y. 
110,  41  Am.  Rep.  357,  where  the  court,  in  dis- 
cussing the  act  of  1867,  says,  "It  is  not  pro- 
vided that  no  cause  of  action  for  frand  shall 
be  discharged,  but  that  "no  debt  created  by 
fraud'  shall  be  discharged."  In  this  case  we 
will  say  that  the  provisions  of  the  statute  do 
not  apply  to  debts  "created  by  fraud,"  but 
substantially  contain  the  provision  which  the 
conrt  says  in  the  case  of  Argall  v.  Jacobs  et 
al.,  supra,  the  statute  of  1867  did  not  con- 
tain. In  that  case  the  suit  was  upon  two 
promissory  notes,  not  upon  a  judgment,  as 
In  this  case.  The  defense  was  a  discharge 
in  a  bankrupt  proceeding.  Plaintiffs  in  that 
case.  In  their  reply,  alleged  that  the  debt, 
aa  evidenced  by  the  notes,  was  "created  by 
fraud,"  and  the  court  very  properly  held  that 
the  fraud  in  the  creation  of  the  debt  might 
be  shown,  to  the  end  that  the  discharge  In 
bankruptcy  might  be  Inoperative,  so  far  as 
this  particular  debt  was  concerned.  The 
case  of  Bank  of  North  America  v.  Crandall, 
87  Mo.  208,  is  nearly  identical  with  the  New 
York  case  above  mentioned.  This  case  was 
upon  promissory  notes,  and  the  defense  was 
a  discharge  in  bankruptcy,  both  of  which 
were  tried  under  the  provisions  of  the  act  of 
1807.  These  cases  were  entirely  different 
from  the  case  at  bar.  The  discharge  was 
under  a  statute  materially  different,  and  the 
actions  were  upon  the  original  debt.  Even 
under  the  strong  provisions  of  the  act  of 
1867,  we  are  of  the  opinion  that  the  plaintiffs 
are  not  entitled  to  go  behind  the  judgment 
and  the  pleadings  to  show  that  the  debt  up- 
on which  the  judgment  was  based  was  fraud- 
ulently Incurred.  In  the  case  of  Shuman  v. 
Strauss,  52  N.  T.  404,  while  the  court  falls 
to  positively  assert  in  Its  opinion  that  this 
cannot  be  done,  for  the  reason  that  the  ques- 
tion was  not  legitimately  before  it,  yet  it 
does  say  that  the  contention  of  plaintiff  that 
he  could  go  behind  the  judgment  and  record, 
and  show  that  the  debt  was  "created  by 
fraua,"  is  not  supported  by  the  authorities 


cited,  and  that  the  cases  cited  by  plaintiff 
fall  far  short  of  the  claim  of  the  plaintiff. 
The  court  proceeded  in  that  case  to  examine 
the  decisions  cited,  and  demonstrated  that 
the  judgments  and  record  supplied  the  proof 
that  the  debts  upon  which  the  Judgments 
were  based  was  created  by  fraud.  Our  at- 
tention is  earnestly  dhrected  to  the  case  of 
Forsyth  v.  Vehmeyer,  177  U.  S.  177,  20  Sup. 
Ct.  623,  44  L.  Ed.  723.  An  examination  of 
that  case  will  demonstrate  that  the  judgment 
and  record  proved  beyond  question  that  the 
debt  upon  which  the  Judgment  was  based 
was  created  by  fraud.  It  will  further  be  ob- 
served that  the  discharge  in  bankruptcy  in 
that  case  was  In  pursuance  of  the  bankrupt 
act  of  1867.  It  will  not  be  contended  that, 
if  the  action  is  based  upon  fraud,  the  fraud 
is  merged  in  the  judgment,  but  it  must  ap- 
pear from  the  record  and  judgment  that  the 
action  was  based  upon  a  fraudulent  transac- 
tion. See  case  of  Forsyth  v.  Vehmeyer  (111.) 
52  N.  B.  55,  where  tills  question  is  fully  dis- 
cussed. In  the  case  of  Stern  v.  Meyer,  8 
Misc.  Rep.  102,  29  N.  Y.  Supp.  34,  the  con- 
clusions reached  in  case  of  Shuman  v. 
Strauss,  supra,  are  fully  approved.  And  In 
Palmer  v.  Preston,  45  Vt  154,  12  Am.  Rep. 
191,  the  doctrine  is  clearly  announced  that 
"the  recovery  of  a  judgment  upon  a  contract 
Induced  by  fraud  is  a  waiver  of  the  fraud, 
and  the  Judgment  is  not  a  debt  created  by 
fraud,  within  the  meaning  of  the  bankrupt 
law  act,  and  the  plea  of  a  discharge  In  bank- 
ruptcy Is  a  good  defense  to  an  action  of  debt 
founded  upon,  said  judgment."  So  far  as  this 
contention  Is  concerned,  the  action  of  the 
trial  court  In  the  case  at  bar  does  not  need 
the  support  of  the  doctrine  heretofore  an- 
nounced. Its  action  is,  fully  supported  by 
the  very  terms  of  the  statute— "no  judgment 
In  an  action  for  fraud  or  obtaining  property 
by  false  pretenses  or  false  representations 
shall  be  affected."  The  judgment  sought  to 
be  revived  was  based  upon  an  ordinary  suit 
on  account  for  goods  sold  and  delivered. 
The  action  for  fraud  or  obtaining  property 
by  false  pretenses  or  representations,  as  men- 
tioned In  the  bankrupt  act  of  1898,  must  be 
construed  as  contemplating  the  common-law 
form  of  action  for  fraud  and  deceit  The 
form  of  the  action  must  be  determined  by  the 
petition;  hence  the  affidavit  for  an  attach- 
ment in  aid  of  the  suit  forms  no  part  of  the 
petition,  and  cannot  be  looked  to  in  deter- 
mining the  form  of  action.  The  provision  of 
the  bankrupt  act  of  1898  must  be  construed 
to  mean  what  It  says— that  it  is  Judgments  In 
actions  for  fraud,  and  not  debts  created  by 
fraud,  as  in  the  act  of  1867,  which  are  not 
to  be  affected  by  the  discharge  in  bankrupt- 
cy. The  conclusions  as  herein  expressed  up- 
on this  contention  having  been  reached  by 
this  court,  the  error  urged  by  the  appellants 
in  this  respect  must  be  ruled  against  them. 

This  leaves  us  to  the  last  contention,  based 
upon  subdivision  4,  §  17,  of  the  bankrupt  act 
of  1808  [U.  S.  Comp.  St.  1901,  p.  3428],  which 
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provides  "tbat  no  fraud,  embeszlement,  mis- 
appropriation or  defalcation  while  acting  as 
an  officer  or  In  any  Qduciaiy  capacity  shall 
be  discharged."  Was  there  any  fiduciary  re- 
lation existing  between  plaintiffs  and  de- 
fendant at  the  time  of  the  sale  of  the  goods 
upon  which  their  judgment  sought  to  be 
roTived  is  based?  We  think  not.  Our  at- 
attention  is  called  to  the  case  of  Lemcke  t. 
Booth,  47  Mo.  386,  4  Am.  Rep.  326,  and 
Brooks  T.  Yocmn,  42  Mo.  App.  516^  We  will 
say  as  to  those  cases,  if  they  are  cited  in 
support  of  the  theory  first  treated  of  in  this 
opinion,  "that  the  plaintiffs  bad  the  right  to 
go  behind  the  Judgment,  and  show  that  the 
debt  upon  which  the  Judgment  was  founded 
was  created  by  fraud";  that  they  are  not 
applicable,  because  that  question  was  not 
Involved.  These  cases  were  suits  upon  the 
original  debts,  and  not  upon  Judgments,  as 
the  case  at  bar.  We  have  no  doubt  as  to  the 
correctness  of  the  doctrine,  under  the  act  of 
18G7,  tbat  in  a  suit  upon  an  account  or  note, 
or  any  other  evidence  of  debt,  where  the  de- 
fendant would  plead  a  discharge  in  bank- 
ruptcy, plaintiffs  In  such  suit  upon  the  debt 
would  be  entitled  to  show  It  was  created  by 
fraud;  but  that  is  not  this  case.  If  the  cases 
are  cited  in  support  of  the  contention  that  a 
fiduciary  relation  existed  between  the  plain- 
tiffs and  defendant  at  the  time  the  merchan- 
dise was  sold  to  defendant,  we  will  say  that 
the  facts  as  to  the  relationship  in  those  cases 
and  the  facts  in  the  one  before  us  are  not  at 
all  similar.  In  the  Booth  and  Yocum  Cases, 
the  defendants  were  commission  merchants, 
and  consignments  of  goods  were  made  to 
them,  to  sell.  In  this  case  it  was  a  plain  sale 
and  delivery  of  goods  and  wares  In  the  or- 
dinary course  of  business.  As  has  been  very 
appropriately  said,  "In  almost  all  of  the 
commercial  transactions  of  the  country,  con- 
fidence is  reposed  In  the  punctuality  and  in- 
tegrity of  the  debtor,  and  a  violation  of  these 
is,  in  a  commercial  sense,  a  disregard  of  the 
trust"  But  it  is  apparent  that  this  is  not 
the  "fiduciary  capacity"  spoken  of  in  the 
bankrupt  act  This  contention  Is  settled 
adversely  to  the  plaintiffs  in  the  very  able 
and  exhaustive  review  of  all  the  authorities 
in  the  case  of  Bracken  v.  Milner,  5  Am. 
Bankr.  Rep.  23,  101  Fed.  522.  In  that  case, 
Phillips,  J.,  very  clearly  demonstrated  how 
the  conlilct  In  the  different  cases  originated 
in  respect  to  the  application  of  the  terms 
"fiduciary  capacity."  Under  the  bankrupt 
act  of  1&41,  the  provision  in  respect  to  the 
subject  now  i.nder  discussion  was  tbat  "debts 
created  in  consequence  of  defalcation"  as  a 
public  officer,  or  as  executor,  administrator, 
guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,  would  not  be  affect- 
ed by  the  discharge  in  bankruptcy.  And  this 
provision  was  the  subject  of '  controversy  in 
the  case  of  Chapman  v.  Forsyth,  2  How.  202, 
11  L.  Ed.  236.  It  was  held  in  that  case  "that 
a  factor  who  had  defaulted  in  accounting  for 
a  balance  due  bis  principal  was  not  acting  In 


a  fiduciary  capacity."  Subsequently  tills 
statute  was  amended  by  the  act  of  1867,  in 
which  the  enumerations  of  classes  were  omit- 
ted; tbat  is  to  say,  executors,  administrators, 
etc.  Judge  Pardee,  in  the  case  of  Fiilton  v. 
Hammond  (C.  C.)  11  Fed.  291,  drew  the  dis- 
tinction between  the  statutes  of  1841  and 
1867,  and  by  reason  of  tiUs  diange  in  tbe 
statutes,  held  tliat  there  was  an  intention  to 
enlarge  tbe  comprehension  of  the  terms 
"fiduciary  capacity,"  and  ttut  the  Chapman 
Case  was  no  longer  to  l>e  followed  In  tliat 
respect  But  in  the  cases  of  Neal  v.  Clark, 
96  U.  S.  704,  24  L.  Ed.  686,  and  Hennequin  v. 
Clews,  m  U.  &  676,  4  Sup.  Ct  576,  28  L.  Ed. 
565,  the  cases  making  the  distinction  be- 
tween the  acts  of  1841  and  1867  are  discuss- 
ed, and  the  conclusion  finally  reached  that 
the  Chapman  Case  was  the  law,  even  under 
the  statute  of  1867.  Without  passing  on  the 
soundness  of  tbe  doctrine.  It  might  not  be 
amiss  here  to  say  that  the  rule  announced  In 
the  Missouri  cases  heretofore  mentioned  was 
laid  down  by  reason  of  the  distinction  drawn 
by  the  cases  holding  that  the  Chapman  Case 
was  not  applicable  to  the  tiankrupt  act  of 
1867.  This  doctrine  was  departed  from  in 
the  cases  of  Neal  v.  Clark  and  Hennequin  v. 
Clews,  supra.  The  reason  of  the  rule  In  tbe 
cases  of  Lemcke  v.  Booth,  47  Mo.  385,  4  Am. 
Rep.  326,  and  Brooks  v.  Yocum,  42  Mo.  App. 
516,  under  the  act  of  1867,  having  been  aban- 
doned, the  rule  itself  would  fall.  After  a  full 
discussion  by  the  learned  Judge  in  the  case 
of  Bracken  v.  Milner,  supra,  this  very  appro- 
priate and  Intelligent  application  of  the 
terms  "fiduciary  capacity"  was  reached: 
"That  the  phrase  implies  a  fiduciary  rela- 
tion existing  previously  to  or  Independently 
of  the  particular  transaction  from  which  tbe 
debt  arises."  In  the  case  before  us  for  deter- 
mination it  might  be  claimed  that  the  plain- 
tiffs, as  has  heretofore  been  said,  in  a  com- 
mercial sense,  reposed  a  trust  in  the  punctu- 
ality and  integrity  of  the  defendant  at  tbe 
time  they  sold  him  tbe  goods,  yet  we  are  un- 
able to  reach  the  conclusion  tliat  such  a  trust 
in  a  simple,  plain  sale  and  delivery  of  m^'- 
cbandise  created  a  "fiduciary  relation,"  such 
as  is  contemplated  by  the  bankrupt  act  of 
1898. 

Finding  no  error  in  the  action  of  tbe  trial 
court  the  Judgment  will  be  affirmed.  All 
concur. 


HOLMES  V.  BRADENBATJGH. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  18,  1903.) 

INJURY    TO    SERVANT— PERSONAL    INJURIES— 

FAILiURB  TO  FURNISH  SAFE  APPLI- 

ANCES-BVIDBNCB. 

1.  Evidence  in  an  action  by   a  servant   for 

personal  injuries  held  to  show  that  plaiutifTa 
injury  was  not  the  result  of  the  master's  fail- 
ure to  furnish  safe  appliances,  but  of  plaintiff's 
uegligeut  management  thereof. 

Appeal  from  circuit  court,  Jackson  county; 
James  Gibson,  Judge. 
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Action  by  Josepb  R.  Holmes  against  J.  O. 
Bradenbaugb.  From  an  order  setting  aside 
a  DMisalt,  defendant  appeals.    Reversed. 

This  iB  an  action  for  $5,000  damages  for 
personal  Injuries  recdved  by  the  plaintiff 
while  in  the  employ  of  the  defendant.  In  bis 
elevator.  In  Kansas  City.  The  plaintiff  suf- 
fered a  nonsuit,  which  the  court  afterwards 
set  aside,  and  from  which  order  the  defend- 
ant appealed. 

The  allegations  of  the  petition  as  to  the 
cause  of  the  injury  and  the  negligence  char- 
ged are  as  follows:  That  on  November  1, 
lSiK>,  and  at  all  times  hereinafter  mentioned, 
the  plaintiff  was  in  the  employ  of  and  work- 
ing for  said  defendant  In  and  about  said 
Crescent  Elevator.  That  on  November  1, 
1890,  he  was  working  on  the  bin  floor  of 
said  elevator,  and  the  spiral  conveyor  became 
disarranged  and  did  not  work  properly,  so 
tliat  It  was  necessary  to  disconnect  It  with 
the  power  from  the  engine.  In  order  to  do 
this,  the  plaintiff  attempted  to  throw  the 
belt  off  of  the  pulleys  connecting  the  said 
conveyor  with  the  shafts  and  belting  run- 
ning to  the  engine,  and  to  tie  up  the  belt  with 
a  rope  provided  for  that  purpose,  to  keep 
the  belt  out  of  reach  of  the  machinery.  This 
work  had  to  be  done  In  a  very  narrow  space 
just  over  the  shaft,  while  the  shaft  was  re- 
volving with  great  speed.  While  attempting 
to  tie  up  this  belt,  the  belt  or  rope  being 
used  by  the  plaintiff  was  caught  by  the  re- 
volving shaft  or  set  screw  thereon,  and  the 
plaintiff  was  drawn  into  the  machinery,  and 
his  hands  caught  by  the  revolving  shaft 
and  held  until  the  machinery  was  stopped. 
That  the  plaintiff's  left  hand  was  torn  across 
the  back  each  time  the  set  screw  revolved, 
and  the  ends  of  the  fingers  on  bis  right  hand 
were  mashed  off,  and  the  plaintiff  was  In 
great  danger  of  losing  his  life.  The  plain- 
tiff further  alleges  that  bis  Injury  was  due 
to  the  negligence,  carelessness,  and  failure  on 
the  part  of  the  defendant  to  provide  proper 
and  safe  machinery  for  the  doing  of  the 
work  assigned  to  plaintiff,  and  the  failure 
on  the  part  of  defendant  to  keep  said  ma- 
chinery In  repair.  That  the  defendant  used 
a  spiral  conveyor  to  distribute  the  wheat  In 
the  several  bins,  and  allowed  the  spiral  and 
the  machinery  running  the  same  to  become 
rusty  and  out  of  repair,  so  that  It  worked 
with  difficulty  and  frequently  caught,  neces- 
sitating the  throwing  of  the  belt  off  of  the 
pulleys  connecting  said  spiral  conveyor  with 
the  power  running  the  same;  that  only  a 
stick  was  provided  with  which  to  throw  off 
the  said  belt,  and  so  confined  was  the  space 
provided  that  when  the  belt  was  thrown  it  was 
necessary  to  tie  up  the  belt  out  of  the  way 
of  the  machinery,  and  for  this  purpose  a  rope 
was  provided,  all  of  which  made  said  ma- 
chinery dangerous  and  difficult  to  operate. 
That  defendant  was  negligent  in  not  provid- 
ing a  belt  conveyor,  which  could  have  been 
•topped,  without  danger  to  the  operator,  by 
means  of  a  lever,  and  the  said  defendant  was 


further  negligent  in  not  stopping  the  engine 
and  machinery  when  said  spiral  conveyor 
bad  to  be  disconnected,  and  the  defendant 
was  further  negligent  In  not  providing  a 
larg«r  space  and  safer  place  within  which 
the  operator  might  work  while  tying  up  said 
bdt  The  plaintiff  further  alleges  that  the 
defendant  received  notice  prior  to  the  acci- 
dent, and  knew,  that  said  machinery  was  de- 
fective and  unsafe,  and  the  same  was  un- 
known to  the  plaintiff.  That  the  plaintiff 
was  not  negligent  or  careless  while  doing 
said  work  at  the  time  he  was  Injured,  but 
was  careful  and  prudent  In  the  use  of  said 
machinery  and  in  the  doing  of  said  work. 
The  plaintiff  further  alleges  that  at  all  times 
herein  mentioned  he  was  performing  the  du- 
ties required  of  him,  and  for  which  he  had 
been  employed  by  the  defendant. 

The  answer  is  a  general  denial,  with  spe- 
cial pleas  of  contributory  negligence  and  as- 
sumption of  risk. 

The  case  made  by  the  plaintiff  was  this: 
For  over  two  years  before  the  accident  the 
plaintiff  had  been  in  the  employ  of  the  de- 
fendant. The  plaintiff  is  a  nephew  of  the 
defendant's  wife,  and  at  the  time  of  the  ac- 
cident he  was  29  years  old.  It  was  the  plain- 
HlTs  duty  to  weigh  the  grain  In  and  out  of 
the  elevator,  to  see  that  it  was  put  In  the 
proper  bin,  to  look  after  the  machinery  on 
the  upper  floors,  and.  If  anything  went 
wrong,  to  shut  it  off,  if  he  could,  and  fix  it, 
and,  if  be  could  not  do  so,  then  to  notify  Ed. 
Hunt,  the  superintendent 

Without  entering  into  a  detailed  descrip- 
tion of  the  machinery.  It  is  enough  now  to 
say  that  the  grain  is  carried  to  the  top  of  the 
elevator,  and  then  there  are  spiral  conveyors 
which  carry  it  to  the  several  bins.  A  con- 
veyor Is  a  kind  of  a  trough,  made  nsnally  of 
iron,  on  the  inside  of  which  there  Is  a  spiral 
screw  or  auger,  which,  by  revolving,  carries 
the  grain  along  the  inside  of  the  conveyor. 
The  outside  of  the  conveyor  is  stationary, 
and  has  drop  flaps  over  each  bin  that  may 
be  opened  so  as  to  i)ermlt  the  grain  to  fall 
into  the  proper  bins  below.  The  spiral  screw 
or  auger  on  the  Inside  of  the  conveyor  is 
operated  by  means  of  a  belt  and-pnlley,  that 
Is,  a  belt  working  around  a  revolving  shaft 
There  were  two  such  conveyors  in  this  ele- 
vator, on  the  east  and  west  sides  thereof  re- 
spectively. Where  the  two  ends  of  the  shaft 
are  coupled  together,  there  is  a  knuckle  that 
goes  around  the  shaft,  and  a  set  screw  that 
fastens  the  knuckle,  which  Is  three-fourths  of 
an  inch  in  diameter  and  stands  up  about  an 
inch  from  the  shaft.  At  first,  and  up  to 
about  18  months  before  tliis  accident  there 
were  two  friction  band  pulleys  on  the  shaft, 
one  to  control  each  conveyor,  and  when  it 
was  desired  to  stop  the  conveyor,  or,  rather, 
the  spiral  screw  inside  of  the  conveyor,  with- 
out stopping  the  shaft,  it  was  only  neces- 
sary to  pull  the  lever,  which  pulled  the  pul- 
ley out  of  gear,  and  permitted  the  shaft  to 
revolve  without  revolving  the  pulley  that 
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operated  the  couveyor;  and  to  start  the  con- 
veyor again.  It  was  only  necessary  to  tbrow 
the  lever  back  again.  This  part  of  tbe  ma- 
chinery had  gotten  oat  of  repair  and  bad 
been  taken  out.  For  about  18  months  before 
tbe  accident,  tbe  only  method  provided  for 
stopping  a  conveyor  without  stopping  the 
whole  machinery  was  a  stick  or  pole  and  a 
piece  of  rope.  By  means  of  tbe  stick  the 
belt  was  shoved  off  of  the  drum  or  wheel  on 
the  shaft,  and  thus  left  banglug  slack  around 
the  shaft.  To  prevent  it  from  coming  In  con- 
tact with  the  other  belt  tbat  operated  the 
other  conveyor,  and  thereby  being  Injured  or 
burnt  by  the  friction  of  the  other  rapidly 
moving  belt,  the  rope  was  used  to  tie  the 
first-named  belt  up  to  a  railing  that  ran 
above  the  belt  and  alongside  of  the  walk  on 
which  the  person  who  was  attending  to  the 
pnttlng  of  tbe  grain  into  tbe  pnq;)er  bins 
could  go  to  reach  and  oj>erate  the  drop  flaps 
aforesaid.  The  plaintiff  saw  these  appliances 
every  day  while  he  worked  at  the  elevator. 
It  does  not  appear  from  the  evidence,  bow- 
ex&!,  that  he  ever  tried  to  throw  the  belt  off 
of  the  shaft  and  stop  the  conveyor  until  two 
days  before  the  accident,  when  the  east  con- 
veyor got  out  of  fix,  and  he  called  down  to 
the  superintendent  Hunt  and  told  him  about 
it,  and  asked  him  to  stop  the  machinery  and 
come  ap  and  fix  it  Hunt  told  him  to  throw 
the  belt  off  from  the  shaft  (this  is  not  tech- 
nically correct,  but  expresses  the  Idea  well 
enough)  and  fix  It  himself.  Tbe  plaintiff  re- 
plied tbat  he  could  not  do  it  Hunt  answer- 
ed that  he  would  have  to  do  it;  tbat  it  was 
a  part  of  his  duty.  Thereupon  the  plaintiff 
did  so,  and  tied  up  the  belt  and  fixed  the 
conveyor,  and  threw  the  belt  back  again. 
To  do  this  he  used  the  stick  and  the  rope 
aforesaid.  On  the  day  of  tbe  accident  Hunt 
told  the  plaintiff  that  as  soon  as  the  grain 
was  put  In  the  bins  he  wanted  him  to  throw 
the  belt  that  operated  the  west  conveyor,  as 
it  was  not  working  right,  and  he  (Hunt) 
wanted  to  work  on  It.  Before  tbe  grain  was 
loaded,  however,  the  plaintiff  heard  a  great 
noise  about  the  west  conveyor,  and  supposed 
the  spiral  screw  on  the  inside  of  the  con- 
veyor had  -fallen  down  and  was  working 
against  the  bottom  of  the  conveyor,  which 
would  ruin  both  the  screw  and  the  conveyor. 
Without  notifying  Hunt  or  asking  blm  to  stop 
tbe  machinery,  because  he  says  he  knew 
Hunt  would  tell  him  to  do  as  he  had  done 
two  days  before  on  the  east  conveyor,  the 
plaintiff  took  the  stick  and  threw  the  belt 
off  of  the  shaft,  and  tied  the  belt  up  to  the 
railing  with  tbe  rope.  He  started  away  and 
then  looked  back,  and  saw  that  he  had  not 
tied  the  belt  up  high  enough,  and  that  as  It 
was  it  would  come  in  contact  with  the  other 
belt  and  be  ruined.  So  he  went  back  and 
attempted  to  tie  It  up.  While  so  engaged  he 
was  caught  by  the  rope,  dragged  over  the 
railing,  the  railing  broken,  bis  hands  tied 
with  tbe  rope  and  caught  between  the  belt 
and  the  shaft,  and  both  bands  Injured.    He 


la  unable  to  tell  how  it  happened  or  what 
caused  it,  but  said  that  he  thought  the  roiie 
became  entangled  around  the  set  screw  on 
the  revolving  shaft,  and  thus  tightened  until 
it  drew  him  into  the  position  In  which  he 
was.  Upon  the  alarm  being  given,  the  ma- 
chinery was  stopped,  and,  when  Hunt  got  to 
him,  he  found  his  hands  tn  the  condition 
above  described,  and  the  rope  wound  around 
the  set  screw.  The  ends  of  the  rope  were 
spliced  so  as  to  make  a  loop,  and  not  to  have 
any  knot  tbat  might  catch  In  the  machinery. 
The  plaintiff  offered  testimony  to  show  tbat 
such  a  set  screw  in  other  elevators  bad  a 
shield  around  it  to  prevent  anything  becom- 
ing entangled  in  It,  and  that  this  set  screw 
had  no  such  precautionary  device,  bat  the 
court  excluded  the  testimony  because  no  neg- 
ligence in  this  regard  was  charged  In  the  pe- 
tition. The  plaintiff  testified  tbat  there  was 
no  danger  Incident  to  using  the  stick  to 
throw  the  belt  off  of  the  shaft,  because  it 
was  a  long  pole  or  stick,  and  the  person  us- 
ing it  stood  at  a  distance  from  the  machin- 
ery; that  it  was  difficult  to  do  this,  because 
the  belt  was  tight  aroimd  the  shaft,  and  it 
would  sometimes  break  tbe  end  of  the  stick. 
Tbe  superintendent  however,  testified  that 
he  considered  this  method  of  throwing  the 
belt  with  the  stick  and  tying  it  up  to  be  an 
unsafe  method.  This  opinion  was  admitted 
without  objection.  The  superintendent,  how- 
ever, gave  no  reason  whatever  for  this  opin- 
ion. He  admitted  telling  the  plaintiff  two 
days  before  tbat  he  must  throw  the  belt  off 
of  shaft  tbat  operated  the  east  conveyor  and 
fix  it  himself,  but  be  added  tbat  he  told  him. 
if  he  could  not  do  so,  to  let  him  know. 
There  was  no  evidence  tending  to  support 
the  allegations  of  the  petition  that  the  de- 
fendant was  negligent  In  not  stopping  the 
engine  and  machinery  when  the  conveyor 
was  to  be  disconnected,  nor  that  the  space 
was  not  large  enough  for  the  operator  to 
work  while  tying  up  the  belt  As  to  not 
stopping  the  machinery,  the  plaintiff  said  he 
did  not  notify  the  superintendent  or  any  one 
else  that  there  was  any  trouble,  nor  that  he 
intended  to  throw  the  belt  nor  did  he  ask 
that  the  machinery  be  stopped  while  he  was 
so  doing. 

Upon  this  showing  the  court  nonsuited  the 
plaintiff,  and  afterwards  set  it  aside  and 
granted  a  new  trial,  and  the  defendant  ap- 
pealed. 

Harwood  &  Meredith,  for  appellant.  Frank 
P.  Sebree  and  Jno.  D.  Wendorff,  for  appel- 
lee. 

MABSHALL,  J.  (after  stating  the  facts). 
1.  The  negligence  charged  In  the  petition  Is 
that  the  defendant  furnished  a  stick  to  throw 
the  belt  off  the  shaft  and  a  rope  to  tie  It  up, 
while  he  should  have  had  a  lever  attachment 
for  doing  this.  That  such  was  the  method 
that  had  been  used  for  about  18  months  be- 
fore the  accident  there  is  no  doubt  or  con- 
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fllct  In  the  evidence.  The  only  evidence, 
however,  that  such  a  method  was  unsafe  that 
was  offered  was  the  opinion  of  Hunt,  the  su- 
perintendent, and,  while  he  gave  the  opin- 
ion,  he  gave  no  reason  whatever  for  the  opin- 
ion, or  why  it  was  unsafe.  It  appears  tliat 
the  method  had  been  in  use  for  a  year  and  a 
half.  Hunt  knew  it;  the  plaintiflC  knew  It; 
every  one  around  the  elevator  knew  it.  It 
also  appears  that  the  means  and  methods  so 
furnished  had  been  used  every  time  the  con- 
veyors became  choked  up  with  grain  or  got 
out  of  fix;  that  two  days  before  the  acci- 
dent the  plaintiff  had  successfully  used  the 
same  means  and  method  for  stopping  the 
east  conveyor;  that  no  one  had  ever  been 
hurt  by  the  use  of  such  means  and  methods 
before.  In  fact,  the  method  Is  so  simple  that 
It  Is  difficult  to  see  how  It  could  be  danger- 
ous or  unsafe.  The  plaintiff  himself  says 
that  there  can  be  no  danger  in  using  the 
stick  or  pole  to  throw  the  belt,  because 
the  pole  is  long,  and  the  person  using  It 
stands  a  distance  away  from  the  machinery. 
It  Is  uncontradicted  that,  when  the  belt  is 
thrown  off  from  the  drum  or  wheel  on  the 
shaft  that  holds  it  taut  and  moves  the  belt 
as  the  shaft  revolves,  the  belt  still  remains 
around  the  shaft,  but  is  so  loose  that  the  re- 
volving of  the  shaft  does  not  move  the  belt 
The  belt  Is  therefore  stationary.  -The  belt, 
however,  is  slack,  and  may  rub  against  the 
other  belt  that  operates  the  other  conveyor, 
and  the  friction  may  bum  or  Injure  It;  so,  to 
prevent  this,  the  rope  was  used  to  tie  the 
stationary  belt  to  the  railing  along  the  side 
of  the  walk,  and  thereby  keep  the  two  belts 
from  coming  in  contact  This  does  not  seem 
at  all  an  Intricate  or  dangerous  thing  to  do. 
The  manipulation  of  no  machinery  la  in- 
volved in  tying  a  stationary  belt  to  a  rail- 
ing with  a  rope.  It  appears  so  simple  that 
any  one,  especially  an  educated  man  29 
years  old,  who  had  worked  In  this  elevator 
over  two  years  and  had  seen  this  done  many 
times,  should  be  able  to  do  it  without  any 
especial  trouble  or  risk.  Why  the  plaintiff 
met  with  any  Injury  on  this  occasion  from  at- 
tempting to  do  It  he  says  he  cannot  explain 
and  don't  know,  unless  it  was  that  the  rope 
got  tangled  with  the  set  screw  on  the  revolv- 
ing shaft  That  the  rope  was  so  entangled 
when  the  machinery  was  stopped,  and  Hunt 
got  to  the  plaintiff,  Is  shown  by  the  testi- 
mony of  Hunt  But  how  or  why  or  from 
what  cause  the  rope  got  so  entangled  no- 
where appears  from  the  evidence.  The  set 
screw  was  on  the  shaft,  and  projected  about 
an  inch  above  the  shaft  The  belt  that  the 
plaintiff  had  thrown  off  from  the  shaft  was 
some  18  feet  in  length;  that  is,  the  evidence 
Shows  the  conveyor  was  18  feet  from  the 
shaft,  and  that  the  belt  communicated  the 
power  from  the  shaft  that  operated  the  con- 
veyor, so  the  belt  must  have  been  18  feet 
k>ng.  This  being  true,  there  appears  no  rea- 
son whatever  that  required  the  plaintiff, 
while  tying  the  belt  to  the  railing,  to  get  near 


enough  for  the  rope  to  become  entangled 
with  the  set  screw  on  the  shaft  If  he  did 
so,  and  if  this  was  the  cause  of  the  accident 
the  plaintiff  was  properly  nonsuited  in  this 
case,  both  because  no  right  to  recover  was 
predicated  in  the  petition  upon  any  negli- 
gence in  not  covering  the  set  screw  with  a 
shield  to  keep  the  rope  from  becoming  en- 
tangled with  it,  and  also  because  It  was  the 
plaintiff's  own  negligence  that  caused  the 
accident;  or,  at  any  rate,  no  actionable  neg- 
ligence on  the  defendant's  part  has  been 
shown. 

The  correlative  rights  and  duties  of  the 
master  and  servant  are  thus  defined  in  Min- 
nier  v.  Railroad,  167  Mo.  loc.  dt  112,  66  S. 
W.  1072:  "It  Is  the  duty  of  the  master  to 
furnish  to.  the  servant  a  reasonably  safe 
place  and  reasonably  safe  machinery  and  ap- 
pliances In  which  and  with  which  to  do  the 
master's  work."  Tabler  v.  Railroad,  93  Mo. 
79.  5  S.  W.  810;  Grattis  v.  Railroad,  153  Mo. 
403,  55  S.  W.  108.  "It  is  not  the  duty  of  the 
master  to  furnish  any  particular  kind  of 
tools,  implements,  or  appliances.  His  duty 
in  this  respect  is  to  use  ordinary  care  and 
diligence  in  selecting  and  furnishing  safe  and 
suitable  tools  and  Implements.  No  Infer- 
ence of  negligence  can  arise  from  evidence 
which  shows  that  the  implement  was  such 
as  is  ordinarily  used  for  like  purposes  by 
persons  engaged  in  the  same  kind  of  busi- 
ness." This  terse  statement  of  the  rule  was 
announced  by  Black,  J.,  Id  Bohn  v.  Railroad, 
106  Mo.  loc.  dt  433,  17  S.  W.  580.  This 
court.  In  banc,  speaking  through  Sherwood, 
J.,  In  Stelnhauser  v.  Spraul,  127  Mo.  loc.  cit 
562.  28  S.  W.  625,  30  S.  W.  102,  27  L.  R.  A. 
441,  said:  "It  is  well-settled  law  that  an 
employer  is  not  bound  to  furnish  his  em- 
ployes the  safest  known  appliances,  tools,  or 
machinery,  the  latest  approved  patterns  of 
tools  and  improvements  therein,  etc.,  nor 
does  he  render  himself  liable  by  failing  to 
discard  tools  or  appliances  which  are  not 
such,  and  to  supply  their  places  with  those 
which  are  more  safe  (2  Thompson  on  Neg. 
p.  983;  Blanton  v.  Dold,  109  Mo.  64  [18  S.  W. 
1149])."  The  servant.  In  entering  the  serv- 
ice of  the  master,  assumes  the  risks  that  or- 
dinarily and  usually  are  incident  to  the  busi- 
ness being  conducted  by  the  master,  and  his 
wages  include  compensation  for  injuries  re- 
ceived from  such  risks.  In  Bradley  v.  Rail- 
road, 138  Mo.  loc.  cIt.  302,  39  S.  W.  763,  this 
court,  per  Macfarlane,  J.,  said:  "It  Is  equal- 
ly well  settled  that  a  master  can  conduct  his 
business  in  his  own  way,  and  the  servant, 
knowing  the  hazards  of  bis  employment  as 
the  business  is  conducted,  impliedly  waives 
the  right  to  compensation  for  Injuries  result- 
ing from  causes  Incident  thereto,  though  a 
different  method  of  conducting  the  business 
would  have  been  less  dangerous."  To  the 
same  effect  is  Jackson  v.  Railroad,  104  Mo. 
448,  16  S.  W.  413.  It  is  also  the  law,  not 
only  in  this  state,  but  almost  universally,  that 
If  the  master  falls  in  his  duty  to  his  serv- 
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ant  to  fnrnlsb  safe  appliances,  and  If  tbe 
serrant  kuows,  or  by  the  exercise  of  ordina- 
ry care  could  know,  that  the  appliances  fur- 
nished are  not  altogether  or  reasonably  safe, 
the  servant  is  not  obliged  to  refuse  to  use 
the  appliances  or  quit  the  service  of  the  mas- 
ter If  he  reasonably  believes  that  by  the  ex- 
ercise of  proper  care  and  caution  he  can 
safely  use  the  appliances,  notwithstanding 
they  are  not  so  reasonably  safe,  and  if  be 
does  use  them  and  exercise  such  care  and 
caution,  and  is  injured,  the  servant  does  not 
waive  his  right  to  compensation  for  injuries 
received  In  consequence,  nor  Is  ie  guilty  of 
contributory  negligence.  But  if  the  appliance 
Is  obviously  no  dangerous  that  it  cannot  be 
safely  used  even  with  care  or  caution,  or,  as 
it  is  sometimes  said,  if  the  danger  of  using 
it  is  patent,  or  sucb  as  to  threaten  immedi- 
ate injury,  then  the  servant  Is  guilty  of  con- 
tributory negligence,  if  he  uses  it,  and  the 
master  is  not  liable,  notwithstanding  his 
prior  failure  of  duty.  Huhn  v.  Kallroad,  92 
Mo.  447,  4  8.  W.  937;  Boeder  v.  Railroad, 
100  Mo.,  loc.  dt.  681, 13  S.  W.  714,  18  Am.  St 
Bep.  724;  Holloran  v.  Iron  Co.,  133  Mo.  loc 
dt.  476,  85  S.  W.  260. 

Whilst  it  is  true  that  mere  knowledge  on 
the  part  of  a  servant  of  the  defective  ma- 
chinery or  improper  appliance  will  not  bar 
a  rigbt  of  action,  or  require  the  servant  to 
quit  the  service  if  the  danger  does  not  threat- 
en Immediate  injury,  and  if  the  servant' rea- 
sonably supposed  the  machinery  or  appli- 
ance could  be  used  by  the  exercise  of  ordina- 
ry care  (Frauds  v.  Railroad,  127  Mo.  669,  28 
S.  W.  842,  30  S.  W.  129;  Pauck  v.  Beef  Co., 
166  Mo.  639,  06  S.  W.  1070);  and  whUst  it 
Is  true  that,  if  the  facts  of  any  case  are  such 
that  reasonable  men  may  fairly  dlflCer  as  to 
whether  there  was  or  was  not  negligence, 
the  case  is  one  for  the  Jury  (O'MelUa  v.  Rail- 
road, 115  Mo.  221,  21  S.  W.  503;  Hamman  ▼. 
Goal  Co.,  156  Mo.  232,  56  S.  W.  1091)— still 
these  rules  of  law  do  not  control  the  de- 
cisions of  this  case, because  the  case  made  for 
the  plaintiff  does  not  bring  him  within  these 
rules.  The  plalntlfT  himself  says  there  could 
be  no  danger  from  using  the  stick  to  throw 
the  belt  off  of  the  shaft.  It  is  too  clear  to 
admit  of  a  difference  of  opinion  among  rea- 
sonable men  that  it  is  not  negligence  on  the 
master's  part  to  furnish  the  servant  with  a 
rope  to  tie  the  stationary  belt  to  the  railing 
80  as  to  prevent  Its  rubbing  against  the  mov- 
ing belt,  and  to  require  him  to  do  so.  The 
rope  was  a  safe  appliance  for  such  a  pur- 
pose. That  the  appliance  could  be  safely  so 
used,  without  risk  or  danger  or  injury,  is  not 
only  demonstrated  by  the  fact  that  it  had 
been  so  used  many  times  for  a  year  and  a 
half,  and  by  the  fact  that  the  plaintiff  bad 
so  used  it  two  days  before  on  the  west  belt, 
but  it  is  also  a  plain,  obvious,  physical  fact 
that  no  man  of  ordinary  intelligence  could 
1)e  found  to  deny.  So  that,  if  the  rope  on 
this  occasion  caused  the  accident,  it  was 
not  because  the  rope  was  not  a  suitable  ap- 


pliance for  tbe  purpose  It  was  intended  for, 
but  became  the  rope  was  Improperly  handled 
or  applied  by  the  plaintiff  himself.  King  v. 
Morgan,  48  C.  C.  A.  507,  109  Fed.  loc.  dt 
448.  And,  this  being  true,  the  court  prop- 
erly nonsuited  the  plaintiff,  and  erred  in  aft- 
erwards setting  it  aside,  and  its  judgment  is 
reversed,  and  tbe  cause  remanded  with  di- 
rections to  set  aside  the  order  setting  aside 
tbe  nonsuit    All  concur. 


ai/ADNET  et  al.  t.  STDNOR  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  24,  1903.) 

CONSTITUTIONAL  LAW  —  HOMESTEAD  —  HUS- 
BAND'S RIGHT  or  ALIENATION— INVASION 
OP  VESTED  RIGHT— CONSTITUTIONALITY  OP 
STATUTE— ALTERATION  OP  WIFE'S  REMEDY. 

1.  Subject  to  Rev.  St  1889,  {  5435,  permit- 
ting a  wife  to  file  a  claim  of  homestead  to 
lands  occupied  by  herself  and  husband,  after 
trhich  he  could  not  alienate  without  her  consent 
a  husband  had,  prior  to  1895,  the  right  to 
alienate  bis  honiestpad,  subject  only  to  the 
wife's  dower.  In  1895  the  legislature  enacted 
that  the  husband  should  be  debarred  from  and 
incapable  of  Belling,  mortgaging,  or  alienating 
the  homestead  in  any  manner,  and  any  such 
sale,  etc.,  should  be  void.  Held,  that  this  act, 
iu  80  far  as  it  affected  a  husband's  power  over 
an  existing  homestead,  was  an  invasion  of  bis 
vested  right,  in  violation  of  Const,  art  2,  |  15, 
prohibiting  laws  retrospective  in  their  opera- 
tion. 

2.  The  husband's  ri^ht,  prior  to  1895,  to  con- 
vey the  homestead  without  the  wife's  coqsent 
was  a  vested  right,  though  the  wife  might  de- 
feat it  by  taking  the  steps  prescribed  by  Rev. 
St.  1889,  §  5435. 

3.  The  fact  that  the  husband  had  not  exer- 
cised such  right  would  not  warrant  its  invasion 
by  tbe  legislatare. 

4.  The  act  of  1895  was  not  defensible  as 
merely  affecting  the  wife's  remedy,  as  under  it 
she  was  not  required  to  proceed  in  any  manner 
to  bar  the  husband's  power  of  alienation. 

Appeal  from  circuit  court  Lincoln  county; 
E.  M.  Hughes,  Judge. 

Suit  by  Clemanda  Gladney  and  another 
against  Thomas  G.  Sydnor  and  another. 
From  an  order  dissolving  a  temporary  In- 
junction and  a  Judgment  dismissing  the  bill, 
plaintiffs  appeal.    Affirmed^ 

This  was  an  action  commeirced  by  the  ai)- 
peilants  in  the  Lincoln  county  circuit  court 
on  the  3d  day  of  October,  1899,  to  enjoin  a 
sale  under  a  certain  deed  of  trust  and  to 
cancel  and  hold  for  naught  said  deed.  The 
petition  contains  substantially  the  following 
allegations:  "First  Clemanda  Gladney,  the 
real  plaintiff,  stated  that  she  was,  and  since 
1859  had  been,  the  wife  o*  her  coplaintiff, 
George  W.  Gladney;  that  Thomas  Q.  Syd- 
nor was  tbe  sheriff  of  Lincoln  county,  Mis- 
souri; that  the  land  described  In  tbe  peti- 
tion, consisting  of  173.74  acres,  had  been 
owned  and  occupied  by  George  W.  Gladney 
as  a  homestead  for  a  great  many  years,  all 
of  it  since  1884,  and  that  during  all  that  time 
plaintiff  and  George  W.  Gladney,  as  husband 
and  wife,  had  owned  and  occupied  the  same 
as  a  homestead;    that  on  the  25tli  day  of 
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May,  1897,  George  W.  Gladney,  without  the 
knowledge  and  consent  of  plaintiff  Clemanda 
Gladney,  hto  wife,  executed  and  delivered  to 
George  O.  Hamilton,  trustee,  for  the  use  and 
benefit  of  Ellen  E.  Wilson,  a  deed  of  trust, 
securing  a  note  made  payable  to  Ellen  E. 
'Wilson;  that  Clemanda  Gladney,  as  the  wife 
of  George  W.  Gladney,  did  not  Join  with 
George  W.  Gladney  In  the  execution  of  said 
deed  of  trust,  and  that  said  deed  of  trust 
-was  on  the  land  In  plalntlfTs  petition  de- 
scribed, being  the  173.74  acres  composing  and 
comprising    the    homestead   of    George    W. 
Gladney    and    Clemanda    Gladney    at   that 
time;  that  the  note  described  in  said  deed  of 
tmst  was  due;   that  George  O.  Hamilton,  as 
trustee,  had  refused  to  act,  and  that  defend- 
ant Thomas  G.  Sydnor,  the  then  sheriff  of 
Lilncoln  county,  Missouri,  under   the  provi- 
sions of  said  deed  of  trust,  had  the  land  ad- 
Tertlsed,  and  was  threatening  the  sale   of 
same.    Plaintiff  Clemanda  Gladney  further 
stated  that  since  the  25th  day  of  May,  18$>7, 
to  wit,  the  21st  day  of  March,  1899,  that  the 
title  to  said  land  had  been  conveyed  to  her 
through  mesne  conveyance  from  George  W. 
Gladney;   that  she,  Clemanda  Gladney,  was 
now  the  sole  owner  of  said  land;    that  the 
deed  of  trust  given  by  George  W.  Gladney 
to  George  O.  Hamilton,  trustee,  was,  under 
the  laws  as  they  now  exist  in  the  state  of 
Missouri,  absolutely  void;  but  that,  if  Thom- 
as O.  Sydnor  was  permitted  to  sell  and  make 
a  deed  thereto,  that  it  would  cast  a  cloud 
over  her  title  to  the  land,  and  that  the  deed 
of  trust  Itself  made  by  George  W.  Gladney, 
then  on  record,  cast  a  cloud  over  her  title. 
She  therefore  prayed  for  a  judgment  and  de- 
cree of  the  court  enjoining  Thomas  G.  Syd- 
nor,  the  acting  trustee,   from   selling  '  said 
land,  and  enjoining  Ellen  E.  Wilson  from 
attempting  to  carry  Into  execution  the  said 
deed  of  trust  made  by  George  W.  Gladney, 
and  praying  the  court  to  cancel  and  hold  for 
naught  the  said  deed  of  trust.    This  petition 
was  filed  In  the  circuit  court  of  Lincoln  coun- 
ty, Missouri,  and,  the  court  not  being  in  ses- 
sion, and  no  Judge  of  the  circuit  court  being 
In  the  county,  a  temporary  Injunction  was  Is- 
sued on  the  3d  day  of  October,  1899,  by  the 
probate  court  of  Lincoln  county,  MissourL 
In  the  circuit  court  Ellen  E.  Wilson  filed  a 
separate  answer,   in   substance   as  follows: 
Admitting  that  plaintiffs  were  husband  and 
wife;    admitting   that  George  W.   Gladney 
alone  executed  the  deed  of  trust  complained 
of  on  the  24th  day  of  May,  1897,  and  ad- 
mitting the  record  of  the  deed  of  trust  as 
charged  In  the  petition;    denied  the  use  of 
the  land  as  a  homestead;    denied  that  Cle- 
manda Gladney  had  become  the  bona  fide 
owner  of  any  i)ortIon  of  the  land  since  the 
execution  of  the  deed  of  trust;  charging  that, 
if  Clemanda  Gladney  had  obtained  the  title 
to  any  portion  of  the  land  from  George  W. 
Gladney,  the  same  was  without  considera- 
tion, and  the  same  was  to  defraud  his  cred- 
itors, and  especially  this  defendant;    admit- 


ting that  defendant  Sydnor  was  the  sherlfl 
of  Lincoln  county,  Missouri,  and  had  the  land 
advertised  for  sale  under  the  terms  of  said 
deed  of  trust;  and  denying  each  and  every 
allegation  In  the  petition;  and,  further  an- 
swering, alleging  that  the  deed  of  trust  com- 
plained of  was  made  to  secure  an  Indebted- 
ness created  by  George  W.  Gladney  prior  to 
the  2l8t  day  of  June,  1895,  and  alleging  that 
up  to  the  time  of  making  said  deed  of  trust 
George  W.  Gladney  owned  the  land  describ- 
ed therein,  consisting  of  173.74  acres,  in  his 
own  right,  and  was  then  of  the  value  of  $4,- 
000;  alleging  that  Gladney  owned  the  land 
prior  to  June  21,  1895,  and  as  such  owner 
and  head  of  a  family  bad  and  possessed  a 
vested  right  and  power,  unrestricted  by  any 
act  or  deed  or  declaration  of  the  said  Cle- 
manda Gladney,  made  or  executed  by  her 
prior  to  the  making  of  said  deed  of  trust,  to 
convey,  alienate,  or  Incumber  the  same, 
whether  said  land,  or  any  part  thereof,  was 
a  homestead  or  not;  and  that  in  the  exercise 
of  said  right  George  W.  Gladney  made  said 
deed  of  trust  Defendant  Sydnor  answered, 
stating  that  he  was  sheriff  of  Lincoln  county, 
and  at  the  request  of  defendant  Ellen  E. 
Wilson  advertised  the  land  for  sale  under 
the  power  of  said  deed  of  trust  made  by 
George  W.  Gladney  to  George  O.  HamUton, 
trustee,  said  Hamilton  having  refused  to  ex- 
ecute said  trust;  and,  further  answering, 
said  he  had  no  knowledge  or  information  as 
to  the  other  allegations  in  plaintiffs'  peti- 
tion. Plaintiffs'  reply  to  the  separate  an- 
swer of  Ellen  B.  Wilson  was  a  general  de- 
nial of  all  new  matter  therein  contained^ 
Defendant  then  filed  a  motion  to  dissolve  the 
temporary  injunction  granted  by  the  probate 
court"  Upon  the  trial  of  this  cause  the 
court  sustained  the  motion  to  dissolve  the  In- 
junction, and  dismissed  plaintiffs'  bill.  From 
this  Judgment  this  cause  Is  brought  here  for 
review. 

Norton,  Avery  &  Young,  fwr  appellants. 
Martin  &  Woolfolk,  for  respondents. 

B'OX,  J.  (after  stating  the  facts).  There 
Is  no  dispute  as  to  the  testimony  in  this 
cause.  It  substantially  appears  from  the  evi- 
dence introduced  that  appellants  were  hus- 
band and  wife,  and  had  for  many  years  been 
occupying  the  land  in  dispute,  and  were  re- 
siding upon  It  at  the  time  of  the  execution 
of  the  deed  of  trust  in  May,  1897.  AU  the 
land  Involved  in  this  suit  was  procured  by 
the  appellant  Geo.  W.  Gladney  prior  to  1884, 
and  he  and  his  wife  were  occupying  it  con- 
tinuously since  1884.  Prior  to  June  21,  1895, 
Geo.  W.  Gladney  borrowed  two  sums  of 
money  from  the  respondent  Ellen  E.  Wil- 
son, giving  her  two  notes  therefor.  On  the 
24th  of  May,  1897,  these  two  notes  had  not 
been  paid,  and  amounted  to  $428.67.  Geo. 
W.  Gladney  on  that  day— 24th  of  May,  1897— 
took  up  the  two  old  notes,  and  executed  to 
Mrs.  Wilson  one  note,  including  the  aggre- 
gate amount  of  the  old  notes,  and  to  secure 
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the  payment  of  the  renewed  note  executed 
the  deed  of  trust  which  is  the  subject  of  this 
suit  The  appellant  Clemanda  Gladney,  wife 
of  Geo.  W.  Gladney,  did  not  Join  with  her 
husband  in  the  execution  of  this  deed  of 
trust  It  further  appears  that  subsequent  to 
tlie  execution  of  the  deed  of  trust  by  Geo.  W. 
Gladney  he  and  his  wife,  on  the  21st  day  of 
March,  1S90,  executed  a  deed,  conveying  this 
same  laud  (except  10  acres)  to  O.  H.  Avery, 
and  on  the  same  day  O.  H.  Avery  and  wife 
conveyed  the  same  land  conveyed  to  him  by 
Geo.  W.  Gladney  and  wife  to  Clemna  Glad- 
ney. It  Is  also  disclosed  by  the  record  in  this 
case  that  the  land  embraced  in  the  deed  of 
trust  far  exceeded  the  value  of  the  "home- 
stead," as  defined  by  the  statute.  It  is  prac- 
tically admitted  that  the  deed  from  Geo.  W. 
Gladney  and  wife  to  O,  H.  Avery  was  a  vol- 
untary conveyance,  and  without  considera- 
tion. This  Is  a  sufficient  reference  to  the 
testimony  in  order  to  indicate  the  vital  ques- 
tions involved  In  the  controversy. 

Under  the  well-settled  law  of  this  state, 
prior  to  the  enactment  of  the  statute  of  1895, 
It  is  beyond  dispute  that  the  husband  could 
sell  or  Incumber  the  homestead,  subject  to 
the  wife's  Inchoate  right  of  dower,  without 
the  wife  Joining  with  him,  except  where  the 
wife  had  filed  her  claim  as  provided  by  sec- 
tion 5435,  Rev.  St  1889.  This  was  clearly 
announced  and  determined  in  the  cases  of 
Greer  v.  Major.  114  Mo.  143,  21  S.  W.  481; 
Tucker  v.  Wells,  111  Mo.  399,  20  S.  W.  114; 
Kopp  T.  Blessing  et'al.,  121  Mo.  391,  25  S. 
W.  757;  Markwell  v.  Markwell,  157  Mo.  326, 
57  S.  W.  1078.  In  1805  the  legislature  mate- 
rially altered  and  changed  the  rights  of  the 
husband  In  respect  to  his  right  to  incumber 
cm:  sell  the  homestead.  This  change  is  em- 
braced in  these  words:  "The  husband  shall 
be  debarred  from  and  Incapable  of  selling, 
mortgaging  or  alienating  the  homestead  In 
any  manner  whatever  and  every  such  sale, 
mortgage,  or  alienation  ia  hereby  declared 
null  and  void."  If  we  concede  that  this  was 
a  homestead  as  contemplated  by  the  statute, 
which  the  husband  was  debarred  and  incapa- 
ble of  selling  or  incumbering,  notwithstand- 
ing It  far  exceeded  the  value  of  the  home- 
stead defined  by  the  statute,  then  there  Is 
only  one  question  before  us  for  determina- 
tion, and  that  Is,  was  the  right  of  husband, 
prior  to  1895,  to  sell  and  Incumber  the  home- 
stead without  the  wife  Joining  with  him, 
such  a  vested  right  as  the  act  of  1885  could 
not  deprive  Mm  of?  This  leads  us  to  the 
investigation  of  this  all-Important  question. 
It  Is  not  only  a  very  Important  one,  but 
equally  as  Interesting,  for  It  Is  the  first  time 
this  question  has  been  presented  under  this 
marked  change  In  the  statute.  Vested  rights 
may  be  created  either  by  the  common  law, 
by  statute,  or  by  contract  And  It  makes  no 
difference  as  to  the  method  of  their  crea- 
tion; th^  are  entitled  to  the  same  protec- 
d(Hi.  If,  In  this  case,  the  right  of  appellant 
Geo.  W.  Gladney  to  convey  bia  homestead, 


prior  to  the  act  of  1806,  without  bis  vlfe 
Joining  with  him  in  such  conveyance,  was  a 
vested  right  it  becomes  so  by  the  operation 
of  law,  and  is  entitled  to  the  same  protectiou 
under  the  Ck>n8tltution  and  laws  of  the  land, 
as  though  it  had  been  created  by  contract. 
A  vested  right  was  defined  in  the  case  of 
Marshall  v.  King,  24  Miss.  85,  "to  be  an  im- 
mediate fixed  right  of  present  or  future  eu- 
Joyment"  In  the  case  of  Calder  v.  Bull,  3 
Dall.  (U.  S.)  380.  1  L.  Ed.  &18,  Chas?,  J., 
says:  "When  I  say  that  a  right  is  vested  In 
a  citizen,  I  mean  that  he  has  the  power  to  do 
certain  acts,  or  to  possess  certain  things,  ac- 
cording to  tlie  law  of  the  land."  Judge  Sto- 
ry, In  the  case  of  Society  v.  Wheeler,  2  Gall. 
105,  Fed.  Cas.  No.  13,156.  held  "that  upon 
principle  every  statute  which  takes  away  or 
Impairs  vested  rights  acquired  under  exist- 
ing laws,  or  creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  disabili- 
ty in  respect  to  transactions  or  consideratloos 
already  past,  must  be  deemed  retrospectlTe." 
Article  2,  {  15,  of  the  Constitution  of  Missou- 
ri, provides  "that  no  ex  post  facto  law,  nor 
law  impairing  the  obligation  of  contracts  or 
retrospective  In  its  operation  or  making  any 
irrevocable  grant  of  special  privileges  or  Im- 
mimitles,  can  be  passed  by  the  General  As- 
sembly." The  reference  in  this  provision  to 
ex  post  facto  laws  has  special  application  to 
criminal  cases;  but  the  subdivision  of  this 
constitutional  provision  which  is  Intended  to 
protect  every  citizen  against  the  Impairment 
of  vested  rights  is  that  Inhibition  against 
the  passage  of  laws  retrospective  in  their  op- 
eration. The  term  "retrospective  in  their 
operation,"  as  used  in  our  Bill  of  Rights,  is 
one  which  relates  to  civil  rights  and  pro- 
ceedings In  civil  causes.  Ex  parte  Bethu- 
rum,  66  Mo.  545.  Hence  the  well-settled  rule 
deduced  from  all  the  authorities  is  that  "acts 
of  the  Legislature  are  not  to  be  considered 
as  retrospective,  unless  they  Impair  rights 
that  are  vested,  because  most  civil  rights  are 
derived  from  public  laws."  Rich  v.  Flanders, 
39  N.  H.  304,  and  cases  cited  and  discussed. 
In  view  of  this  principle  we  are  led  to  the 
conclusion  that  an  additional  question  must 
be  answered  In  this  Investigation.  The  first 
inquiry  in  this  case  Is,  was  the  right  of  Geo. 
W.  Gladney  to  convey  or  incumber  his  home- 
stead without  his  wife  Joining  in  such  con- 
veyance a  vested  right,  and  as  such  could  it 
be  Impaired  by  the  act  of  1895?  The  second 
Inquiry  is  as  to  the  act  of  1895— is  It  to  be 
construed  simply  as  prospective  In  Its  opera- 
tion, or,  if  it  is  Intended  to  be  retrospective, 
then  Is  it  not  in  conflict  with  the  Constitution 
of  this  ftate,  as  quoted  herein?  It  is  clear 
that  if  Geo.  W.  Gladney  had  a  vested  right 
in  dealing  with  his  homestead  prior  to  1895, 
then,  If  the  act  of  1895  Is  Intended  to  Impair 
that  right  it  would  truly  be  retroepectlTe  In 
its  operation.  As  to  the  first  proposition,  we 
have  reached  the  conclusion  that  the  appel- 
lant Geo.  W.  Gladney  had  a  vested  right  In 
respect  to  conveying  and  Incumbering  his 
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homestead,  prior  to  the  act  of  1895,  and  that 
act  cannot  Impair  such  right.  To  us  It  seems 
as  one  of  the  highest  privileges  and  dearest 
rights  that  can  be  bestowed  upon  the  citizen. 
The  law  that  creates  the  right  to  deal  with 
your  property  without  being  compelled  to 
have  some  one  unite  with  you  In  the  convey- 
ance truly  confers  an  Inestimable  privilege. 
This  land  was  his,  and  beyond  question  be 
had  the  right  to  convey  It,  subject  to  her  In- 
choate right  of  dower,  prior  to  the  act  of 
1895,  without  having  his  wife  join  with  blm 
In  the  deed.  The  fact  that  his  wife  could 
file  her  claim  as  provided  In  section  5433, 
Rev.  St.  1889,  heretofore  referred  to,  does 
not  change  the  rule  so  far  as  being  a  vested 
right.  The  right  to  convey  was  cleariy  given 
him,  and  the  law  provided  the  method  how 
be  could  be  barred  of  that  right,  and  that 
was  a  personal  privilege  vested  in  the  wife— 
a  right  she  could  exercise  or  refuse  to  exer- 
cise. The  law  that  created  the  homestead 
also  created  a  right  in  the  wife  by  which 
she  could  divest  the  husband  of  his  right  to 
sell  or  incumber  It;  but  this  by  no  means 
contemplated  that  the  Legislature  could  by 
enactment  bar  or  Impair  the  right  given  the 
husband  in  respect  to  his  property.  It  may 
be  said  by  appellants  that  this  right  to  con- 
vey was  merely  conditional  upon  the  failure 
of  the  wife  to  file  her  claim  under  the  stat- 
ute. The  right  to  convey  was  not  condition- 
al; it  was  vested.  Its  duration  was  optional 
with  the  wife.  This  does  not  alter  or  change 
the  principle  that  the  Legislature  Cannot,  by 
a  law  retrospective  in  Its  operation,  Impair 
vested  rights.  It  has  no  more  power  under 
the  Constitution  to  impair  this  right  than  it 
has  to  impair  rights  that  are  not  subjected 
to  any  limitation  as  to  its  duration.  No  one, 
under  the  law,  bad  the  right  to  Impair  or  in- 
terfere with  his  right  of  alienation,  except 
bis  wife,  and  the  Legislature  cannot  step  In 
and  exercise  that  privilege  for  her.  She,  and 
■be  alone,  could  exercise  it. 

Does  the  act  of  1895,  if  construed  as  be- 
ing retrospective  In  Its  operation  (In  other 
words,  as  being  operative  upon  persons  who 
were  married,  and  who  had  acquired  the 
homestead  before  its  passage)  impair  the 
vested  right  of  the  husband?  It  certainly 
does.  Before  the  passage  of  the  act,  be  could 
convey  himself.  After  the  passage,  be  is  not 
only  barred,  but  the  act  says  he  "shall  be 
Incapable  of  conveying  without  his  wife 
Joins  in  the  conveyance."  "Impair"  means 
to  "make  worse,  to  lessen  the  power,  to 
weaken,  to  enfeeble,  to  deteriorate."  This  is 
as  Webster  defines  it.  Is  not  the  power  of 
the  husband  In  respect  to  this  homestead 
lessened,  weakened,  and  deteriorated  by  the 
act  of  1895,  supra?  As  was  said  by  the 
court  in  the  celebrated  case  of  Galder  r. 
Bull,  supra:  "When  I  say  that  a  right  is 
vested  in  a  citizen,  I  mean  that  be  has  the 
power  to  do  certain  actions,  or  to  possess 
certain  things,  according  to  the  law  of  the 
'  land."     Did  not  tbe  husband  in  this  cause 


have  the  power'  to  do  certain  acts  In  re- 
spect to  the  property  in  dispute  that  tbe  presr 
ent  law  prohibits  him  from  doing?  That 
able  and  Illustrious  jurist,  Judge  Story,  very 
tersely  places  the  test  when  he  said  in  the 
case  of  Society  v.  Wheller,  supra:  "That 
upon  principle  every  statute  which  creates 
a  new  obligation  Imposes  a  new  duty  or  at- 
taches a  new  disability,  must  be  deemed  ret- 
rospective." Apply  this  test  to  the  case  at 
bar.  The  statute  of  1895  imposes  upon  the 
husband  the  new  duty,  if  be  desires  to  con- 
vey, of  having  his  wife  Join  in  the  convey- 
ance. It  attaches  a  new  disability,  for  the 
very  words  of  the  present  statute  are  that 
tbe  husband  is  Incapable  of  alienating  his 
property.  It  Is  no  answer  to  this  question  to 
say  that  his  right  to  convey  Is  not  absolute- 
ly destroyed;  that  it  Is  only  partially  so.  In 
the  case  of  Bank  v.  Sharp  et  al.,  6  How.  301, 
12  L.  Ed.  447,  the  doctrine  is  clearly  an- 
nounced that:  "One  of  the  tests  that  a  con- 
tract has  been  Impaired  is  that  its  value  has, 
by  legislation,  been  diminished.  It  Is  not  by 
the  Constitution  to  be  Impaired  at  all.  This 
Is  not  a  question  of  degree,  or  manner,  or 
cause,  but  of  encroaching  in  any  respect  on 
Its  obligation,  dispensing  with  any  part  of  its 
force."  The  conclusions  reached  in  this  case 
that  Geo.  W.  Gladney  had  a  vested  right 
prior  to  the  act  of  1895,  and  that  such  right 
cannot  be  Impaired  by  a  subsequent  statute, 
and  that,  if  the  act  of  1895  was  Intended  to 
apply  to  Mm,  It  is  retrospective  in  its  oper- 
ation, and  is  In  conflict  with  the  organic  law 
of  this  state,  are  supported  by  principles  an- 
nounced by  this  court  In  analogous  cases,  and 
by  conclusions  reached  In  other  states  in 
cases  identical  In  principle  with  the  one  be- 
fore us.  In  the  case  of  Arnold  v  Willis.  128 
Mo.  145,  30  S.  W.  517,  Burgess,  J.,  very  clear- 
ly announced  this  doctrine  as  to  the  vested 
rights  of  the  husband:  "Prior  to  the  re- 
vision of  the  statute  in  1889,  a  husband,  by 
virtue  of  his  marital  rights,  was  entitled  to 
the  possession  of  his  wife's  lands,  held  by 
her  as  at  common  law,  and  could  sue  there- 
for in  his  own  name;  and  the  enactment  of 
sections  6869  and  6864,  Rev.  St  1889,  pro- 
viding that  real  estate  belonging  to  the  wife 
should  be  her  separate  property,  and  under 
her  sole  control,  and  empowering  her  to  sue 
and  be  sued  at  law  or  In  equity  as  a  ferae 
sole,  did  not  deprive  the  husband  of  such 
rights  In  his  wife's  property  which  had  be- 
come vested  prior  to  1889."  In  the  case  of 
Leete  v.  State  Bank  of  St.  I^uls,  115  Mo. 
184,  21  S.  W.  788,  the  authorities  are  collated 
and  reviewed.  That  case  settles  the  law  In 
this  state  that  the  Legislature  has  no  power 
to  pass  laws  retrospective  In  their  operation, 
so  as  to  affect  vested  rights.  The  statute  un- 
der consideration  in  the  Leete  Case  was  the 
married  woman's  act  of  March  25,  1875.  It 
was  held  that  the  act  "creating  a  separate  es- 
tate In  the  wife's  personalty,  Inclusive  of  her 
rights  of  action,  and  providing  that  the  same 
shall  not  be  deemed  to  have  been  reduced  to 
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tbe  possession  of  the  husband  by  his  use, 
occupancy,  or  care,  but  only  by  her  express 
assent  In  writing,  is  to  be  construed  pro- 
specUrely,  and  does  not  apply  to  marriages  in 
existence  at  the  time  of  Its  passage,  or  to 
rights  which  liad  then  accrued."  It  was  fur- 
ther held  that  "an  application  of  said  statute 
to  marriages  then  in  existence,  or  to  rights 
which  then  had  accrued,  would  be  violative 
of  the  constitutional  provision  prohibiting 
the  enactment  of  a  law  retrospective  in  its 
operation."  The  conclusion  reached  in  that 
case  was  that  the  married  woman's  act  of 
1875  could  only  operate  prospectively,  and 
did  not  apply  to  marriages  in  existence  at 
the  time  of  Its  passage,  or  to  rights  that  ac- 
crued to  such  existing  marriages.  So  we  say 
in  this  case  that  the  act  of  1805  could  only 
operate  prospectively,  and  is  not  to  be  ap- 
plied to  husbands  who  had  acquired  home- 
steads prior  to  the  passage  of  the  act.  Geo. 
W.  Gladney,  prior  to  the  enactment  of  this 
statute  of  1895,  had  the  right  to  convey  his 
homestead  without  his  wife  Joining  him; 
and,  as  was  very  appropriately  said  by  the 
learned  judge  in  the  Leete  Case:  "These 
were  his  rights.  But  when  be  woke  up  on 
tbe  morning  tbe  section  mentioned  went  into 
operation  be  found  himself,  if  appellant's  po- 
sition be  correct,  completely  divested  of  his 
former  vested  rights,  laboring  under  a  new 
disability."  It  is  now  the  settled  law  of  this 
state  that  an  act  of  the  Legislature  "is  to  op- 
erate prospectively  only,  and  not  otherwise, 
unless  upon  tbe  face  of  the  act  itself  the  ex- 
ceptions to  the  prospective  rule  do  plainly 
and  unmlstalutbly  appear." 

It  may  be  argued  that,  even  though  the 
right  of  Geo.  Vf.  Gladney,  prior  to  the  pres- 
ent statute,  was  a  vested  one,  yet,  as  he  bad 
not  availed  himself  of  that  right,  the  present 
law  would  be  applicable,  and  that  he  could 
not  exercise  such  right  after  tbe  change  In 
tbe  statute.  Perry  on  Trusts— a  work  of 
recognized  authority— announces  tbe  doctrine 
upon  a  question  identical  in  principle  with 
the  one  before  us.  He  says:  "On  principle 
it  would  seem  that  the  right  to  reduce  the 
wife's  choses  In  action  to  possession  vested 
in  the  husband  at  the  time  of  tbe  marriage, 
and  could  not  be  divested  by  a  statute  passed 
after  the  marriage,  although  tbe  husband  bad 
not,  at  the  time  of  the  passage  of  the  act, 
reduced  the  choses  to  possession;  and  so  it 
has  been  ruled  in  several  cases."  This  is  a 
complete  answer  to  that  argument,  for  in 
the  doctrine  announced  by  Perry,  as  above 
quoted,  the  principle  is  the  same  if  tbe  right 
existed— it  makes  no  difference  about  tbe  ex- 
ercise of  it— before  the  passage  of  the  sub- 
sequent statute  that  undertakes  to  divest  It 
Upon  tbe  question,  involved  in  this  case,  as 
to  the  right  of  Geo.  W.  Gladney,  prior  to  the 
act  of  1895,  being  a  vested  right,  we  are  of 
the  opinion  that  the  unbroken  line  of  deci- 
sions of  North  Carolina  upon  a  point  which 
in  principle  is  identical  with  the  one  at  bar 
are  decisive  of  this  question.    That  all  may 


fully  appreciate  the  application  of  the  cases 
to  which  we  hereafter  in  this  opinion  direct 
attention,  it  would  be  well  in  a  brief  way  to 
refer  to  the  provisions  of  the  Constitution  and 
law  of  that  state.    In  1868  the  state  of  Nortb 
CaroUna  adopted  and  ratified   Its  Constitu- 
tion.    The  Constitution  itself  created  a  home- 
stead deiining  the  amount  of  land  and  value, 
etc.,  which  was  exempted  from  levy  of  ex- 
ecution.   It  also  provided  for  the  conveyance 
of  tbe  homestead,  but  declared  that  no  deed 
executed   by   the   owner   of  the   homestead 
should  be  valid  without  the  voluntary  signa- 
ture and  assent  of  his  wife.    Prior  to  tbe 
adoption  of  this  Constitution,  land  occupied 
by  the  owner  and  his  wife  could   be   con- 
veyed by   the  husband  alone.    In  the  case 
of  Gihnore   v.  Bright  (N.   C.)   7  S.    K.   751, 
In  passing  on  the  question  as  to  the  right  of 
the  husband  to  convey  tbe  land  subsequent 
to  tbe  adoption  of  the  Constitution,  the  court 
says:   "The  case  shows  that  the  lands  in  dis- 
pute were  the  property  of  Samuel  Gilmore 
long  prior  to  the  adoption  of  the  Constitution 
of  18U8,  and  that  he  and  his  wife  were  mar- 
ried long  prior  to   that  time.    There  never 
was  any  allotment  of  the  said  lands  as  a 
homestead,  nor  was  there  ever  any  petition 
by  the  said  Gilmore  to  have  such  allotment 
made,  nor  was  there  ever  any  act  of  his  in- 
dicating any  purpose  voluntarily  to  have  said 
lauds,  or  any  portion  thereof,  dedicated  to 
tbe  purposes  of  a  homestead.    He  had,  prior 
to  the  adoption  of  the  Constitution  of  1868, 
the  absolute  right  to  sell  or  dispose  of  these 
lands  as  he  pleased,  without  the  concurrence 
of  bis  wife,  and,  if  he  chose  to  do  so,  with- 
out her  consent:   and  it  is  too  well  establish- 
ed by  tbe  authorities,  federal  and  state,  that 
this  right  was  not  divested  by  article  10,  t 
8,  Const.  N.  C,  to  be  questioned  now.    The 
state  could  not,  by  its  Constitution,  or  its 
laws  subsequently  adopted  or  enacted,  de- 
prive him  of  his  vested  right  to  sell  or  dis- 
pose of  tbe  land  In  question,  without  con- 
travening that  provision  of  the  Constitution 
of  the  United  States  which  declares  that  no 
state  shall  pass  any  'law  impairing  the  ob- 
ligation of  contracts.' "     The  learned  judge 
cites  in  support  of  that  principle  announced 
tbe  cases  of  Edwards  v.  Kearzey,  96  U.  S. 
595,   24   L.   Ed.   793;    Sutton  v.   Askew,   66 
N.  C.  172,  8  Am.  Kep.  500;   Bruce  v.  Strick- 
land, 81  N.  C.  207;  Murphy  v.  McNeill,  82  N. 
C.   221;    Reeves  v.   Haynes,  88  N.   C.   310; 
Fortune  v.  Watklns,  04  N.  C.  304;  Castlebury 
V.  Maynard,  95  N.  C.  281;  and  the  numerous 
cases  cited  in  these  authorities.    In  the  case 
of  Bruce  v.   Strickland,   supra,   the   learned 
judge,  after  reviewing  all  the  authorities  up- 
on the  question  as  to  the  application  of  the 
enactment  of  subsequent  statutes  lessening 
the  power  of  tbe  husband,  under  former  stat- 
utes, in  respect  to  his  lands,  and  reaching  the 
conclusion  that  such  subsequent  acts  do  not 
affect  rights  secured  under  former  laws,  says: 
"These  decisions  rest  upon  the  sanctity  of 
vested  rights  under  the  protection  of  the  Con- 
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stitutlon,  among  which  Is  embraced  the  'jus 
dlsponendi,'  or  right  of  alienation.  The  prin- 
ciple Is  too  deeply  Imbedded  In  the  funda- 
mental law  'of  free  government  to  require 
vindication." 

It  may  be  said  that  these  North  Carolina 
cases  are  based  upon  the  fact  that  prior  to 
the  adoption  of  the  Constitution  there  was 
no  homestead,  and  the  land,  not  being  a 
homestead,  could  be  alienated  by  the  hus- 
band without  the  wife  Joining  In  the  deed. 
That  does  not  alter  or  change  the  principle 
announced  as  applicable  to  the  case  at  bar, 
for  in  this  case  the  homestead,  prior  to  1895, 
could  be  alienated  by  the  husband  alone, 
subject  to  her  dower,  the  same  as  the  land 
mentioned  In  the  Carolina  cases;  and  it  Is 
apparent  from  an  investigation  of  all  those  | 
cases  that  they  clearly  announce  the  princi- 
ple that  the  right  of  a  husband  to  sell  or  in- 
cumber his  land  without  his  wife  Joining  In 
the  conv^ance  is  a  vested  right,  which  a 
subsequent  statute,  which  imposes  upon  him 
a  new  disability,  and  undertakes  to  prevent 
him  from  performing  this  act  alone,  cannot 
impair. 

Tills  brings  us  to  the  last  contention  of  ap- 
pellants. Appellants  Insist  that  the  statute 
of  1895  did  not  impair  any  vested  right  of 
Geo.  W.  Gladney,  but  that  it  simply  changed 
the  remedy  or  procedure  of  the  wife  in  re- 
spect to  the  homestead.  The  statute  of  1805 
does  not  require  a  single  step  to  be  taken  by 
the  wife.  She  is  not  required  to  proceed  in 
any  way.  But  it  simply  imposes  upon  the 
husband  a  new  disability,  rendering  him  tai- 
capable  of  doing  an  act  which,  under  the 
prior  law,  he  had  a  perfect  right  to  do.  If 
the  statute  had  provided  that  the  wife  should 
adopt  some  other  method  of  preventing  the 
sale  or  incombrance  of  the  homestead,  then 
it  might  be  said  that  it  was  simply  a  change 
in  the  course  to  be  adopted  by  her,  to  pre- 
vent the  husband  from  acting.  But  it  must 
be  remembered  that  this  change  of  the  stat- 
ute does  not  require  her  to  proceed  at  all. 
In  effect,  the  Legislature  says  in  the  act  of 
1805:  "Under  the  former  law  we  provided 
a  remedy  for  you  to  prevent  the  exercise  of 
certain  rights  of  your  husband  In  respect  to 
the  homestead.  We  will  now  exercise  this 
right  for  you.  Irrespective  of  the  fact  whether 
you  desire  it  done  or  not  We  will  simply  di- 
vest your  husband  of  the  power  to  sell  or 
Incumber  the  homestead."  We  emphatically 
bold  that  this  alteration  and  change  in  the 
statute  Is  not  simply  a  change  In  the  refuedy 
or  procedure,  but  is,  in  the  clearest  terms 
possible,  a  deprivation  of  a  right  which  the 
husband  had  prior  to  the  enactment  of  the 
statnte.  We  may  add  that  a  law  which, 
even  if  intended  simply  to  change  the  remedy 
or  procedure,  if,  in  fact  It  Impairs  vested 
rights,  is  Just  as  obnoxious  to  the  constitu- 
tional inhibition  as  if  it  in  the  clearest  terms 
violated  the  constitutional  provision.  We 
have  examined  the  cases  cited  by  the  learned 
eounael  for  appellants  upon  this  question. 


and  we  are  of  the  impression  that  they  are 
not  based  upon  similar  grounds,  and  hence 
are  insufficient  to  change  the  conclusions 
reached  upon  this  contention. 

Entertaining  the  views  as  herein  expressed 
as  to  the  vested  rights  of  Geo.  W.  Gladney 
in  respect  to  the  land  In  controversy,  we  are 
of  the  opinion  that  the  action  of  the  trial 
court  in  sustaining  the  motion  to  dissolve 
the  injunction  and  dismissing  plaintiffs'  bill 
was  correct,  and  It  is  ordered  that  the  judg- 
ment be  affirmed.    All  concur. 


BLACK  V.  MISSOURI  PAC.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  24.  1903.) 

SBRVANT  —  INJURIES  —  NBQLIQBNCH  —  CON- 
TRIBUTORY NEGIiiaENCB— BVIDBNCB-IN- 
STRUCTIONS— EXCESSIVE   DAMAGES. 

L  Id  an  action  against  a  railroad  for  injuries 
to  a  servant,  the  petition  alleged  that  plaintiff 
went  between  certain  cars  to  uncouple  them  "an- 
der  the  supervision  of  his  foreman,"  and  that 
while  plaintiff  was  in  the  performance  of  his 
duties  the  engine  was  saadenly  and  without 
warning  started  backward,  whereby  he  was  in- 
jured. The  court  iustmcted,  at  defendant's  re- 
quest, that  the  only  negligence  alleged  was 
that  defendant  suddenly  started  the  engine 
backward.  Plaintiff  testified  that  he  was  not 
directed  to  go  between  the  cars.  Beld  that,  it 
appearing  that  the  case  had  l>een  tried  on  the 
theory  that  the  negligence  complained  of  con- 
sisted in  the  backing  of  the  train,  defendant 
could  not  complain  on  appeal  that,  in  view  of 
plaintiff's  own  testimony,  he  had  recovered  on 
tacts  contradictory  to  the  allegations  of  the  pe- 
tition. 

2.  In  an  action  against  a  railroad  for  injuries 
to  a  servant  while  between  cars  and  endeavor- 
ing to  uncouple  them,  the  court,  at  defendant's 
request,  instructed  that  if  the  jury  believed 
there  were  two  ways  in  which  to  uncouple  a 
car — one  safe  and  the  other  dangerous — and 
that  plaintiff  voluntarily  adopted  the  dangerous 
way,  he  could  not  recover.  Held,  that  inas- 
much as  it  would  be  presumed  on  appeal  that 
there  was  evidence  tending  to  show  the  course 
taken  by  plaintiff  was  not  more  dangerous  than 
the  other,  or  the  instruction  would  not  have 
been  asked,  and  the  jury  having  by  their  verdict 
so  found,  defendant  could  not  complain  that 
plaintiff,  in  going  between  the  cars,  was  guilty 
of  contributory  negligence. 

3.  Whether  a  railroad  iwltchman,  in  standing 
between  freight  cars,  endeavoring  to  take  out  a 
coupling  pin,  his  back  being  toward  the  engine, 
was  guilty  of  contributory  negligence,  when,  as 
claimed  by  defendant,  be  could  have  stood  with 
his  face  toward  the  engine,  was  a  question  for 
the  jury. 

4.  The  conrt  instructed  that  if  plaintiff  could 
have  turned  his  face  toward  the  front  of  the 
train,  and  seen  any  movements  thereof  in  time 
to  avoid  injury,  then,  in  turning  his  face  the 
other  way,  he  was  guilty  of  contributory  negli- 
gence. Held  to  fairly  present  the  question  of 
contributory  negligence  to  the  jury. 

5.  In  an  action  against  a  railroad  for  per- 
sonal injuries,  it  was  proper  to  refuse  to  al- 
low defendant,  in  cross-examining  plaintiff,  to 
ask  whether  he  ever  knew  of  a  person  injured 
in  a  railroad  accident  getting  well  until  after 
bis  case  was  tried. 

6.  In  an  action  by  a  servant  against  a  rail- 
road for  injuries  Hustainod  while  he  was  stand- 
ing between  freight  oars,  endeavoring  to  take 
out  a  coupling  pin,  any  error  in  requiring  plain- 
tiff's  foreman   to   state   whether   he   expected 
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plaintiff  to  go  between  tbe  cars  waa  not  preju- 
dicial to  defendant,  or  of  sufficient  importance 
to  justifr  reversal  of  a  judgment  in  plaintifTs 
favor. 

7.  Fire  thousaud  dollars  damages  for  injuries 
to  a  railroad  switcliman  was  not  excessive;  it 
appearing  that  two  ribs  and  a  collar  bone  were 
broken,  and  several  bruises  sustained,  and  the 
evidence  as  to  whether  the  injuries  were  per- 
manent being  conflicting. 

8.  The  engineer  of  a  switch  engine,  who 
backs  a  train  without  having  received  any  sig- 
nal to  do  so,  whereby  another  servant  is  in- 
jured, is  guilty  of  negligence. 

Appeal  from  circuit  court,  Pettis  county; 
Geo.  F.  Longan,  Judge. 

Action  by  Samuel  A.  Black  against  the 
Missouri  Pacific  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Martin  L.  Clardy  and  Wm.  S.  Shirk,  for 
appellant  John  Cashman  and  Saugree  & 
Lamm,  for  respondent 

BUROBSS,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  by  an  employ6  of 
the  defendant  company  against  it  alleged  to 
have  been  occasioned  by  reason  of  the  de- 
fectiveness of  the  coupling  of  one  of  Its 
freight  cars,  and  the  negligent  moving  of  the 
car  by  the  servants  and  employes  of  defend- 
ant. There  was  a  trial  in  the  court  below 
before  a  Jnry,  and  a  verdict  for  plaintiff  In 
the  sum  of  $5,000.  The  defendant  in  due 
time  filed  motions  for  new  trial  and  in  arrest, 
which  being  overruled,  it  appeals. 

The  petition,  after  alleging  that  in  the  train 
of  cars  by  which  plaintiff  was  injured  there 
was  a  defective  car,  whose  drawhead  had 
l>een  pulled  out  and  the  deadwood  appur- 
tenant thereto  so  damaged  as  to  let  the 
drawhead  of  the  car  to  which  it  was  directly 
attached  pass  under  it  and  the  two  cars  come 
together,  and  that  the  damaged  car  was  fas- 
tened to  the  car  next  to  it  with  a  temporary 
chain  coupling  (omitting  a  description  of 
plaintiff's  injuries,  and  other  allegations  not 
necessary  to  set  forth),  proceeds  as  follows: 
That  he  "was  under  the  immediate  supervi- 
sion of  one  of  defendant's  switch  foremen, 
or  bosses  of  a  switch  crew,  and  was  engaged, 
in  the  line  of  bis  duty,  in  aiding  in  cutting 
up  and  making  up  trains,  switching  cars,  cut- 
ting out  cars,"  etc.,  "in  said  yards;  •  •  • 
that  it  became  then  and  there  his  duty.  In 
the  line  of  his  said  employment,  to  help  cut 
out  said  defective  car  from  said  train,  and, 
under  the  direction  of  his  said  foreman,  be 
was  then  and  there  engaged  in  aiding  so 
to  do;  that  one  of  defendant's  switch  en- 
gines was  attached  to  said  train  at  the  time 
for  the  purpose  of  moving  the  cars  thereof 
when  and  where  necessary;  •  •  •  that 
while  and  when  said  train  had  come  to  a 
standstill  the  defective  car  was  pushed  back 
by  hand  by  said  switch  crew,  under  the  su- 
pervision of  said  foreman,  so  as  to  admit  a 
switchman  to  get  between  It  and  the  next 
car  to  uncouple  the  same  as  aforesaid,  and 
this  plaintiff,  in  the  line  of  bis  duty,  and  under 


the  supervision  and  direction  of  bis  said  fore- 
man, went  between  the  cars  to  so  uncouple 
them,  as  was  usual  and  proper  for  him  to  do. 
and  while  engaged  in  so  doing,  and  while 
exercising  due  care  and  caution  himself,  the 
engine  attached  to  said  train  was  suddenly, 
violently,  negligently,  and  recklessly,  with- 
out warning  of  any  sort,  and  without  any 
knowledge  on  the  part  of  plaintiff,  started 
back  by  defendant,  acting  through  Its  agents 
and  employes,  and  by  such  start  it  drove  and 
smashed  said  cars  quickly  together,  and 
thereby  catching  plaintiff,  without  any  fault 
on  his  part  and  smashing  him  between  said 
cars  and  injuring  him  as  hereinafter  set 
forth;  that  it  was  the  duty  of  defendant  to 
use  care  and  caution  in  manipulating  said 
train,  and  not  to  start  or  back  the  same  witb- 
out  warning  and  signals;  and  plaintiff  avers 
that  defendant  owed  such  duty  and  such  care 
to  plaintiff,  so  exposed  as  he  was  to  peril  and 
harm  at  the  time,  and  that  defendant  negli- 
gently and  recklessly  omitted  to  perform  such 
duty,  and  negligently  and  recklessly  omitted 
to  use  care  and  caution  In  starting  said  train, 
and  negligently  and  recklessly  started  said 
train  backward  without  warning  as  aforesaid, 
and  plaintiff  avers  that  all  his  consequent  in- 
juries, wounds,  hurts,  pains,  losses,  and  dam- 
ages bereinafter  referred  to  were  directly 
caused  by  the  negligence  of  defendant  in  the 
premises.  ♦  ♦  ♦"  The  defenses  were  a 
general  denial  and  a  plea  of  contributory  neg- 
ligence. At  the  time  of  the  accident  July  25, 
1898,  the  plaintiff  was  a  switchman  in  de- 
fendant's yards  at  Sedalia,  Mo.,  whose  duties 
were  to  assist  in  making  up  trains,  taking 
out  and  placing  cars  in  trains,  and  manipulat- 
ing switches;  and  on  that  day,  about  the 
middle  of  the  afternoon,  a  freight  train,  call- 
ed "No.  126,"  ran  into  the  yard  from  the 
west  One  of  the  cars  of  this  train  had  a 
drawbar  pulled  out.  The  switch  engine  used 
by  the  switch  crew  of  which  plaintiff  was  a 
member  hooked  onto  this  train,  and  pulled  it 
to  the  east  end  of  the  yards,  where  trains  for 
the  east  are  usually  made  up.  The  main 
line  of  the  Missouri,  Kansas  &  Texas  Rail- 
road crosses  the  main  line  and  the  other 
tracks  of  the  Missouri  Pacific  in  the  east  end 
of  the  Missouri  Pacific  yards.  About  the  time 
train  No.  126  was  pulled  into  the  east  end 
of  the  yards  by  the  yard  engine,  a  Missouri, 
Kansas  &  Texas  train  pulled  up  south  of  the 
Missouri  Pacific  tracks  for  the  purpose  of 
crossing  and  going  on  north.  The  Missouri 
Pacific  switch  crew  had  pulled  No.  126  east 
of  this  crossing,  and  the  switchman  in  charge 
of  the  Missouri,  Kansas  &  Texas  crossing 
switch  adjusted  the  switches  to  let  the  Mis- 
souri, Kansas  &  Texas  train  cross.  The 
switch  crew  pulled  Missouri  Pacific  train  No. 
126  east  of  this  crossing,  and  the  plaintiff  and 
other  members  of  the  switch  crew  gave  the 
engineer  of  the  switch  engine  the  ordinary 
signal  to  stop;  and  the  plaintiff  says  he  then 
repeated  the  signal,  as  a  direction  to  the 
engineer  to  stand  stllL    Tbe  switch  crew  In- 
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tended  to  nncoTiple  the  chain  which  fastened 
tlie  car  without  a  drawbar,  to  the  one  next  to 
It,  80  as  to  cut  that  car  out  for  repairs,  whilst 
the  Missouri,  Kansas  &  Texas  train  was 
crossing  the  tracks.  After  the  switch  crew 
had  stopped  Missouri  Pacific  train  No.  126 
east  of  the  Missouri,  Kansas  &  Texas  cross- 
ing, as  above  stated,  the  switch-crew  fore- 
man, the  plaintiff,  and  another  switchman, 
by  the  name  of  Emmert,  all  went  to  the  car 
which  was  chained  up,  to  unfasten  It  from 
the  car  to  which  it  was  chained.  When  a 
drawbar  pulls  out,  a  chain  is  used  to  connect 
the  car  with  the  next  car  to  It  The  last  link 
of  this  chain  Is  put  into  the  drawbar  of  the 
next  car,  and  a  pin  run  through  It;  and  the 
cbain  is  then  carried  through  the  carry  Irons 
of  the  drawbar  of  the  damaged  car  and 
wrapped  around  the  king  bolt  or  center  pin 
of  that  car,  and  the  hook  at  the  end  of  the 
chain  is  run  through  one  of  the  links  of  the 
chain.  This  chain,  with  the  link  at  one  end 
and  the  hook  at  the  other,  takes  the  place  of 
the  ordinary  draw  bar,  link,  and  pin.  When 
the  plaintiff,  the  switch  foreman,  Beed,  and 
Emmert  got  to  the  car,  they  fonnd  that  the 
drawbar  of  the  car  next  to  the  damaged  car 
bad  pushed  under  the  bed  of  the  damaged 
car  so  that  It  could  not  be  pulled  without 
slacking  the  engine  ahead  or  shoving  the 
cars  apart.  Plaintiff  says  that  Foreman 
Reed  said  to  him:  "We  can't  slack  on  ahead. 
We  will  Just  shove  this  car  back  by  hand." 
Thereupon  all  three  Jointly  shoved  the  car 
west,  or.  In  other  words,  shoved  the  cars 
apart  Reed  then  got  down  under  the  car 
to  hold  up  the  chain,  so  as  to  give  slack  on 
the  link  of  the  chain  which  was  fastened  by 
a  pin  In  the  drawbar  of  the  car  ahead  of  It, 
so  that  plaintiff  could  pull  the  pin,  and  the 
chain  be  thus  unfastened.  Reed  says  he  did 
not  give  plaintiff  any  orders  or  directions  to 
go  in  l>etween  the  cars  to  pull  the  pin;  that 
he  went  down  under  the  cars  to  lift  the  chain 
and  pull  the  pin  himself,  as  he  afterwards 
did  do,  without  the  aid  of  any  one.  Plaintiff 
admits  that  Reed  did  not  direct  him  to  go  In 
between  the  cars  and  pull  the  pin.  Plaintiff 
went  In  between  the  cars  to  pull  the  pin,  and 
found  It  tight,  and  be  thought  Reed  was  not 
stout  enough  to  give  him  the  slack,  so  he 
reached  in  with  his  left  hand  to  help  Reed 
bold  up  the  chain.  Still  he  could  not  get 
the  pin.  He  then  turned  around,  facing  the 
west,  and  took  hold  of  the  pin  with  both 
hands,  and  got  It  up  a  couple  of  Inches.  He 
was  in  between  the  cars  three  or  four  min- 
utes, and  whilst  he  had  hold  of  the  pin,  shak- 
ing It,  the  engineer,  without  any  signal  or 
warning,  backed  the  train,  and  caught  him 
between  the  cars.  The  train  backed  some- 
thing like  50  feet  before  plaintiff  got  out 
His  shoulder  was  mashed  between  the  cars 
perhaps  twice  before  he  fell  oat  from  between 
them.  His  hurts  were  temporarily  dressed, 
and  be  was  sent  to  the  railway  hospital  at 
St  I<oul8.  Reed,  who  went  underneath  the 
car  to  unchain  it,  was  not  Injured.  No  one 
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notified  the  engineer  that  there  was  a  chalned- 
up  car  to  couple,  or  that  the  plaintiff  was 
going  between  the  cars  to  uncouple  it  He 
was  merely  signaled,  when  he  got  clear  of 
the  Missouri,  Kansas  &  Texas  crossing,  to 
stop  and  stand  stllL  As  soon  as  the  Missouri, 
Kansas  &  Texas  train  crossed  over,  the  en- 
gineer, without  further  signaling,  started  to 
back  west  over  this  crossing  to  where  the 
train  was  to  be  made  up.  At  this  time  plain- 
tiff was  standing  with  his  back  to  the  engine. 
There  were  about  19  cars  t>etween  him  and 
the  engine.  Emmert  beard  the  noise  of  the 
cars  coming  back.  He  testified  that  it  takes 
two  men  to  pull  a  pin  when  a  car  is  chained 
up,  and  stated  that  one  man  could  not  do  It. 
Reed,  the  foreman,  however,  testified  that 
he  never  asked  any  one  to  help  him  pull 
a  pin  in  such  case;  that  he  always  got  down 
under  the  car  and  pulled  it  himself.  He 
did  so  that  day  after  plaintiff  was  hurt. 
There  are  two  ways  of  pulling  a  pin  of  a 
chalned-up  car:  One  way  Is  to  go  between 
the  cars  and  pull  the  pin,  and  the  other  Is  to 
get  underneath  the  car  and  pull  It  that  way. 
Emmert  testified  that  he  would  not  go  In  be- 
tween cars  when  a  drawbar  was  gone,  to  un- 
chain them.  He  considered  it  too  dangerous. 
Plaintiff  was  severely  injiured.  The  first  and 
second  ribs  on  the  left  side  were  fractured, 
his  collar  bone  broken,  and  also  his  shoulder 
blade  (at  the  lower  end),  his  left  hand  bruls* 
ed,  and  some  other  minor  bruises  on  the  body. 
There  was  no  fracture  or  dislocation  of  the 
ribs  near  the  sternum,  nor  any  fracture  of 
the  shoulder  blade  up  near  the  shoulder. 
The  evidence  was  conflicting  as  to  whether 
or  not  his  injuries  were  permanent. 

Because  the  petition  alleges  that  plaintiff 
went  between  the  cars  to  uncouple  them  "un- 
der the  supervision  and  direction  of  his  said 
foreman,"  and  he  testified  that  he  was  not 
directed  to  go  between  them  to  pull  the  pin 
by  his  foreman,  and  the  evidence  shows  that 
he  did  so  voluntarily,  defendant  contends 
that  he  was  erroneously  permitted  to  recov- 
er upon  an  admitted  state  of  facts  wholly  at 
variance  with  and  contradictory  to  the  al- 
legations of  the  petition.  But  this  is  not  all 
the  petition  alleges.  Upon  the  contrary, 
when  fairly  Interpreted,  it  alleges  that  -while 
plaintiff  was  In  the  performance  of  his  du- 
ties as  switchman,  and  exercising  due  care 
and  caution,  the  engine  attached  to  said  train 
was  suddenly,  violently,  negligently,  and 
recklessly,  without  warning  of  any  sort,  and 
without  knowledge  on  his  part  started  back 
by  Its  agents  anal  servants,  driving  the  cars 
together,  catching  blm  between  them  and  in- 
juring him.  And  the  case  was  submitted  to 
the  Jury  upon  that  theory,  as  Is  clearly 
shown  by  Instruction  No.  1  given  at  the  re- 
quest of  defendant  It  reads  as  follows: 
"The  court  instructs  the  Jury  that  the  only 
negligence  alleged  In  plaintiff's  petition, 
which  caused  the  plaintiff's  Injuries,  Is  that 
the  defendant  through  its  agents  and  em- 
ployes,  suddenly  and   without  warning  to 
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plaintiff  started  Its  engine  attached  to  train 
of  cars  backward,  while  the  plaintitT  was 
between  two  cars  of  said  train,  endeavoring 
to  unfasten  one  of  said  cars,  which  was  de- 
fective, in  having  a  drawhead  pulled  out, 
which  allowed  said  two  cars  to  come  togeth- 
er, and  by  reason  of  which  movement  of  said 
engine  the  cars  between  which  the  plaintiff 
was  were  driven  together,  and  plaintiff  hurt, 
mashed,  and  Injured."  The  case  having  been 
tried  by  both  parties  and  submitted  to  the 
Jury  on  the  theory  Indicated  by  this  instruc- 
tion, and  one  to  the  same  import  given  on  the 
part  of  the  plaintiff,  defendant  will  not  be 
heard  to  say  in  this  court  that  the  theory 
was  an  incorrect  one.  Tetherow  v.  Railroad, 
98  Mo.  85,  H  8.  W.  310,  14  Am.  St  Rep.  617; 
Whltmore  v.  Sup.  Ixjdge,  100  Mo.  47,  13  8. 
W.  405;  Jennlug  v.  Railroad; -tO  Mo.  394,  11 
S.  W.  999;  Tomllnson  v.  EllisN|iri04  Mo.  105, 
16  8.  W.  201;  Walker  v.  Owen,  79  Mo.  568; 
Whetston  v.  Shaw,  70  Mo.  575;  State  v. 
Chick,  146  Mo.  646,  48  8.  W.  829. 

It  is  said  for  defendant  that  there  are  two 
well-known  methods  of  uncoupling  cars 
when  in  the  condition  that  the  disabled  car 
was  at  the  time  of  the  accident— one,  by  get- 
ting the  cars  far  enough  apart,  and  then 
going  in  between  them  to  pull  the  pin;  the 
other,  by  going  underneath  the  cars,  slacking 
the  chain,  and  then  pulling  the  pin— the  first 
.  of  which  ia  much  more  dangerous  than  the 
other,  and  that  the  defendant  having  volun- 
tarily, and  without  direction  or  request, 
adopted  the  most  dangerous  method,  he  must 
bear  the  consequencesi.  But  upon  this  phase 
of  the  case  the  court,  at  the  instance  of  the 
defendant  instructed  the  Jury  as  follows: 
"And  the  court  further  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  there 
were  two  ways  in  which  to  pull  the  pin  and 
uncouple  the  car  chained  up  to  the  one  next 
to  it— one  a  safe  way,  and  the  other  danger- 
ous—and that  without  being  directed  by  bis 
superior  officer  to  pull  said  pin  at  all,  or  to 
pull  It  In  any  particular  way,  he  voluntarily 
adopted  the  dangerous  way,  and  by  so  doing 
he  was  caught,  crushed,  and  injured,  then  be 
was  guilty  of  such  negligence,  directly  con- 
tributing to  his  own  injury,  as  bars  him  from 
a  recovery  herein,  and  the  Jury  will  find  for 
the  defendant"  And  It  must  be  conclusively 
presumed  that  there  was  evidence  tending  to 
show  that  the  course  pursued  by  plaintiff  In 
attempting  to  uncouple  the  cars  was  not  any 
more  dangerous  than  the  other,  otherwise 
the  instruction  v<rould  not  have  been  asked; 
and  the  Jury  having,  by  their  verdict,  in  ef- 
fect so  found,  defendant  is  in  no  position  to 
complain  or.  that  score. 

Whether  or  not  plaintiff  contributed  to  Ids 
own  injury  by  first  working  at  the  pin  with 
one  hand,  and,  falling  to  lift  it  then  in  turn- 
ing his  back  towards  the  engineer,  and  tak- 
ing both  hands  In  attempting  to  so  do,  when 
he  could  have  turned  his  face,  as  contended 
by  defendant  was  also  a  question  for  the 
consideration  of  the  Jury,  and  was  fairly  pre- 


sented to  tbem  by  Instruction  numbered  S 
given  in  belialf  of  defendant  It  Is  as  fol- 
lows; "If  the  Jury  believe  tliat  in  reaching 
in  between  the  cars  to  uncouple  them,  the 
plaintiff  turned  his  face  toward  the  back  end 
of  the  train,  and  away  from  the  englBe,  so 
that  be  could  not  see  any  movement  of  the 
engine  or  cars,  when  he  could  have  turned 
his  face  toward  the  front  end  of  the  train, 
and  could  thus  have  seen  any  movement  of 
the  train  in  time  to  luive  avoided  injury, 
then,  in  turning  tils  face  away  from  the  en- 
gine and  other  cars  In  the  train,  so  tliat  be 
could  not  see  any  movement  of  the  engine  or 
said  cars,  he  was  guilty  of  contributory  neg- 
ligence; and  if  the  Jury  further  believe  from 
the  evidence  that  he  would  not  liave  been  In- 
jured if  he  had  turned  his  face  toward  the 
other  cars  and  the  engine,  or  that  be  was 
guilty  of  contributory  negligence  in  not  do- 
ing so,  then  the  Jury  will  find  for  the  defend- 
ant" These  were  questions  of  fact  to  be 
passed  upon  by  the  Jury,  and  they  having 
done  so,  under  an  instruction  asked  by  de- 
fendant and  found  adversely  to  this  conten- 
tion, the  verdict  should  not  be  disturbed  ui>- 
on  those  grounds.  The  evidence  shows  that 
plaintiff  was  in  between  the  cars  at  the  time 
he  was  injured,  and  the  Jury  were  evidently 
of  the  opinion  from  the  evidence  that,  even 
if  his  face  tiad  been  turned  towards  the  en- 
gine at  that  time,  be  could  not  have  seen 
its  movement 

There  was  no  error  In  the  court^s  refusal 
to  allow  defendant  in  Its  cross-examination 
of  plaintiff  as  a  witness,  to  ask  him  "whether 
he  ever  knew  a  person  injured  in  a  railroad 
accident  to  get  well  until  after  his  case  was 
tried."  The  inquiry  was  foreign  to  any  Is- 
sues in  the  case,  threw  no  light  whatever  up- 
on them,  and  was  beyond  the  bounds  of  le- 
gitimate inquiry. 

As  to  the  claim  that  the  court  erred  In 
compelling  the  defendant's  witness  Reed  to 
answer  the  plaintiff's  question,  "Did  you  ex- 
pect blm  [the  plaintiff]  to  come  In  thereT' 
(meaning  between  the  cars),  even  if  errone- 
ous, which  it  is  unnecessary  to  decide,  was 
not  an  error  prejudicial  in  Its  character,  nor 
of  sutlident  Importance  to  Justify  a  reversal 
of  the  Judgment  upon  that  ground. 

It  is  said  that  the  verdict  of  the  Jury  Is 
contrary  to  the  fourth,  sixth,  and  seventh  In- 
structions given  in  behalf  of  defendant: 
but  when  these  instructions  are  considered 
in  connection  with  all  other  Instructions  In 
the  case,  as  they  should  be,  defendant  has 
no  room  to  complain.  When  taken  all  to- 
gether, they  presented  the  case  very  fairly 
to  the  Jury. 

It  is  said  that  the  verdict  is  grossly  ex- 
cessive, and  evidences  the  fact  that  the  Jury 
were  governed  by  prejudice  or  undue  sym- 
pathy; that  the  plaintiff  was  a  malingerer, 
and  purposely  kept  his  arm  from  getting  well 
prior  to  the  trial.  The  Jury  had  the  plaintiff 
before  them,  saw  his  wounds,  and  saw  and 
heard  the  witnesses  while  testifying,  which 
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offered  them  much  better  opportunities  to 
Judge  as  to  whether  or  not  plaintiff  was  a 
malingerer,  and  the  extent  of  Mb  Injuries, 
and  whether  or  not  permanent,  than  we 
have.  There  is  nothing  In  the  verdict  from 
which  It  can  be  Inferred  that  It  was  the  re- 
sult of  prejudice  or  undue  Influence.  Indeed, 
much  larger  verdicts  for  Injuries  not  more 
serious  have  been  upheld  by  this  court  Gur- 
ley  ▼.  R.  R.,  104  Mo.  211, 18  &  W.  11;  Burdlct 
T.  R.  R.,  128  Mo.  236,  27  S.  W.  453,  26  L.  R. 
A.  384,  45  Am.  8t  Rep.  528.  It  met  with  the 
approval  of  the  court,  and  should  not  now  be 
interfered  with  by  this  court 

It  is  clear  that  the  accident  was  the  re- 
sult of  negligence  on  the  part  of  the  engineer 
to  whose  engine  the  cars  were  attached  that 
occasioned  it  He  had  stopped  the  train  In 
obedience  to  a  signal  from  the  plaintiff  as 
switchman.  He  was  also  signaled  by  plaln- 
tlfl,  in  accordance  with  the  custom  of  the 
yardmen,  to  stand  still;  but  In  disobedience 
or  nonobservance  of  these  signals,  and  with- 
out any  signal  of  any  kind  whatever,  he  put 
his  engine  in  motion,  backed  up,  and  caught 
plaintiff  in  between  the  damaged  car  and  the 
one  to  which  It  was  attached,  thereby  crush- 
ing  his  body  and  seriously  Injuring  him. 

The  Judgment  should  be  affirmed.  It  Is  ao 
ordered.  All  of  this  division  concur. 


BLOOH  T.  STRAUSS. 

(Supreme  Oonrt  of  Arkansas.    March  1,  1902.) 

Cktncuirtng  opinion. 

For  majority  opinion,  see  69  S.  W.  548. 

BUNN,  C.  J.  (concurring).  If  the  question 
as  to  the  validity  of  the  will  had  been  defi- 
nitely raised  and  insisted  upon  in  argument 
by  counsel  for  appellant,  I  should  favor  a 
reversal,  because  I  am  of  opinion  that  the 
will  U  in  tact  valid  under  the  statute. 


HAYES  V.  GOLDMAN. 

(Supreme  Court  of  Arkansas.     Feb.  21,  1903.) 

I.ANDLORD  AND  TENANT— OPTION  TO  RENEW 

LEASE— EXERCISE— ABANDONMENT  OF 

TERM— QUESTION  FOR  JURY. 

1.  A  lease  gave  the  tenant  an  option  to  re- 
new for  another  year.  The  tenant  sent  to  the 
office  of  the  landlord's  agent  a  letter,  stating 
that  he  did  not  wish  to  renew,  but  would  like 
to  retain  the  premises  for  the  first  month  of 
the  new  year.  The  letter  was  delivered  to  a 
clerk,  who  read  It  and  remarked,  "Tiiat  is  all 
right"  The  tenant  remained  in  possession.  It 
did  not  appear  that  the  contents  of  the  letter 
were  ever  communicated  to  the  landlord  or  his 
agent  Held  to  amoant  to  an  election  by  the 
tenant  to  retain  the  premises  for  another  year. 

2.  Where  a  landlord  takes  charge  of  the 
premises  after  abandonment  by  the  tenant 
merely  to  protect  them  from  Injury,  or,  know- 
ing that  the  tenant  does  not  intend  to  return, 
rents  them  on  the  latter's  account  such  acts 

f  2.  See  Landlord  and  Tenant,  vol.  tS,  Cent.  Dig. 
H  Ki,  MB,  U7. 


may  not  show  an  assent  to  the  abandonment; 
but,  where  he  takes  possession  and  rents  the      t 
premises  on  his  own  acconnt,   it  is  conclusive 
evidence  of  surrender  and  acceptance. 

3.  Evidence  in  an  action  by  a  landlord  for 
rent  considered,  and  held  to  require  the  submis- 
sion to  the  jury  of  the  question  whether  the 
landlord's  act  in  renting  the  premises  after 
abandonment  by  the  tenant  was  not  an  accept- 
ance of  the  surrender,  so  as  to  terminate  the 
lease. 

Appeal  from  Jackson  circuit  court:  Fred- 
erick D.  Fulkerson,  Judge. 

Action  by  J.  D.  Goldman  against  John  C. 
Hayes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Goldman  was  the  owner  of  two  store  build- 
ings in  the  town  of  Newport  known  as 
"Racket  Stores."  On  the  30th  day  of  March, 
1809,  he  leased  these  buildings  to  one  Hayes 
for  a  period  of  nine  months  from  the  30th 
day  of  March,  1899,  until  the  30th  day  of  De- 
cember, 1899,  for  a  monthly  rental  of  $75, 
to  be  paid  In  advance.  The  lease  gave 
Hayes  the  option  to  continue  the  lease  for 
the  period  of  one  year  from  the  30th  day  of 
December,  1899,  to  the  30th  day  of  Decem- 
ber, 1900,  at  the  same  rental  and  on  the 
same  terms.  Goldman  lived  in  St  Louis, 
and  this  contract  was  made  and  signed  by 
L.  Minor,  his  agent  at  Newport  On  the 
30th  day  of  December,  1899,  Hayes  prepared 
and  sent  to  the  office  of  Minor  tiie  following 
note:  "Mr.  L.  Minor,  Agent  J.  D.  Groldman, 
City:  I  hove  decided  to  give  up  the  two 
Racket  stores,  will  not  want  them  for  1900. 
Would  however,  like  to  retain  them  for  the 
mouth  of  January.  [Signed]  John  C.  Hayes." 
This  notice  was  carried  by  an  employe  of 
Hayes  to  the  office  of  Minor,  and  there  de- 
livered to  one  Ferguson,  a  clerk  In  Minor's 
office.  Ferguson  read  the  notice,  and  then 
remarked,  "That  Is  all  right"  Without  tak- 
ing further  steps  to  notify  Minor,  Hayes  re- 
mained in  the  stores.  On  the  1st  of  Jan- 
uary, 1900,  he  paid  the  rent  for  January  in 
advance.  About  this  time  he  was  told  that 
Minor  considered  that  he  had  elected  to 
keep  the  property  under  his  contract  for  an- 
other year.  He  protested  against  this  view 
of  the  matter,  and  declared  his  Intention  of 
holding  only  during  the  month  of  January. 
About  the  last  of  January  he  moved  out  of 
the  stores,  and  returned  the  keys  to  Minor. 
Before  Hayes  moved  out  Goldman,  the  own- 
er, learning  that  Hayes  intended  to  abandon 
the  stores,  agreed  with  one  Stewart,  acting 
for  the  Newport  Builder  &  Supply  Company, 
that  he  would  rent  the  stores  to  the  com- 
pany for  the  remainder  of  the  year  at  a 
rental  of  $60  per  month,  and  told  him  tliat 
Minor  would  reduce  the  contract  to  writing. 
When  Hayes  moved  out  of  the  stores  he,  as 
before  stated,  returned  the  keys  to  Minor, 
and  shortly  afterwards  Stewart  and  his  com- 
pany moved  in.  After  the  end  of  six  months 
Goldman  brought  this  suit  to  recover  the 
rent  of  that  period  from  Hayes.  Hayes  for 
answer  set  up  that  (1)  the  plaintiff  had  con- 
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sented  that  he  might  occupy  the  premises 
*  during  the  month  of  January  and  quit  at 
the  end  of  that  time;  (2)  that  about  the  last 
of  January  he  had  surrendered  the  posses- 
elon  of  the  stores  to  the  agent  of  plaintiff, 
and  that  the  surrender  was  accepted,  and 
that  he  was  thus  released  from  further  lia- 
bility under  said  lease.  After  hearing  the 
evidence,  the  circuit  court  directed  a  verdict 
for  plaintiff  In  the  sum  of  $75,  that  being 
the  amount  due  under  the  Hayes  contract 
If  that  was  still  in  force,  less  the  amount 
received  from  Stewart  Judgment  was  en- 
tered accordingly,  and  defendant  appealed. 

Gustave  Jones,  J.  W.  House,  and  H. 
House,  for  appellant  M.  M.  Stuckey,  for  ap- 
pellee. 

RIDDICK,  J.  (after  stating  the  facts). 
There  were  two  questions  at  Issue  in  this 
case.  The  first  was  whether  Hayes  had 
elected  to  extend  his  tenancy  for  a  term  of 
12  months  from  December  30, 1880,  as  undo: 
bis  contract  he  had  the  right  to  do.  Grant- 
ing that  there  was  such  an  election  on  the 
part  of  Hayes,  the  next  question  is  wheth- 
er there  was  subsequently  a  surrend^  of 
such  term. 

The  first  question  we  think  must  be  an- 
swered in  the  afilrmatlTe,  for  the  evidence 
does  not  show  that  the  notice  which  de- 
fendant claims  that  he  gave  terminating  the 
tenancy  was  ever  delivered  to  either  Gold- 
man or  his  agent  Minor.  As  defendant  held 
over  after  the  expiration  of  his  term,  with- 
out any  consent  ou  the  part  of  the  plaintiff 
except  as  shown  In  the  contract.  It  must  be 
presumed  that  he  was  holding  under  the 
contract,  and  had  elected  to  bold  the  prem- 
ises for  another  year.  On  this  point  we 
agree  with  the  argument  of  counsel  of  Gold- 
man, in  whose  brief  the  decisions  bearing  on 
the  question  are  collated.  The  contention  of 
appellant  in  reference  thereto  Is  overruled. 

The  contention  of  the  appellant  on  the 
second  question  presented  is  that  there  was 
evidence  tending  to  show  that  there  was  a 
surrender  of  the  lease,  and  that  the  circuit 
judge  erred  In  refusing  to  submit  that  ques- 
tion to  the  Jury.  Under  the  evidence,  this 
raises  a  more  difficult  point  for  our  consid- 
eration. 

A  surrender  has  been  said  to  be  the  yield- 
ing up  of  an  estate  for  life  or  years  to  him 
who  has  an  Immediate  estate  in  reversion 
or  remainder,  whereby  the  estate  for  life  or 
years  is  by  mutual  agreement  drowned  in 
the  estate  in  reversion  or  remainder.  18  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  355.  A  surren- 
der may  be  made  by  agreement  of  parties 
or  by  operation  of  law,  and,  when  made,  the 
estate  of  the  lessee  terminates,  and  the  re- 
lation of  landlord  and  tenant  ceases.  There 
was  no  express  agreement  for  a  surrender 
in  this  case,  and  the  only  question  we  have 
Is  whether  there  was  evidence  sufficient  to  go 
to  the  Jury  on  the  question  as  to  whether 


there  was  a  surrender  by  operation  oC  law. 
Now,  any  acts  which  are  equivalent  to  an 
agreement  on  the  part  of  a  tenant  to  aban- 
don, and  on  the  part  of  the  landlord  to 
assume  possession  of,  the  demised  premises 
on  his  own  account  amount  to  a  surrender 
of  the  term  by  operation  of  law.  1  Wash- 
bum  on  Real  Property  (6th  Ed.)  sec.  739: 
WUUanuon  t.  Crossett  62  Ark.  393.  96  S. 
W.  27;  Kneeland  v.  Schmidt  78  Wis.  345, 
47  N.  W.  438,  11  L.  R.  A.  488;  Talbot  v. 
Whipple,  14  Allen,  180;  18  Am.  &  Bng.  Ency. 
Law  (2d  Ed.)  3&4.  An  express  agreement  to 
accept  the  surrender  need  not  be  shown,  for 
the  landlord's  assent  may  be  Implied  by 
operation  of  law  from  the  manner  in  which 
he  uses  the  property  after  its  abandonment 
by  tne  tenant  2  Wood  on  Landlord  &  Ten- 
ant (2d  Ed.)  1173.  If  the  Undlord  takes 
charge  of  the  property  after  the  tenant  has 
abandoned  it  merely  to  protect  It  from  in- 
Jury,  or  If,  knowing  that  the  tenant  does 
not  intend  to  return,  he  rents  it  to  the  ac- 
count of  the  tenant,  these  acts  may  not  show 
assent  on  his  part;  but  if,  after  an  abandon- 
ment he  takes  possession  and  rents  the 
premises  on  his  own  account  this  is  conclu- 
sive evidence  of  a  surrender.  Williamson  v. 
Crossett  62  Ark.  383.  36  S.  W.  27;  Under- 
hlU  T.  Collins,  132  N.  Y.  269,  30  N.  E.  576: 
and  other  cases  cited  above.  The  law  on 
this  point  is  stated  in  a  recent  edition  of  a 
work  on  the  subject,  as  follows:  "When  n 
tenant  abandons  the  premises  and  returns  the 
keys  to  the  landlord,  the  latter  may  accept 
the  keys  as  a  surrender  of  possession,  there- 
by determining  the  tenant's  estate,  and  relet 
the  premises  on  his  own  account,  or  be  may 
accept  the  keys  and  resume  possession  con- 
ditionally by  notifying  the  tenant,  or  other 
person  returning  the  keys,  that  he  will  ac- 
cept the  keys  but  not  the  premises,  and  re- 
let them  on  the  tenant's  account.  In  which 
case  the  tenant  may  be  held  for  any  loss  in 
rent  caused  by  his  abandonment  and  the  sub- 
sequent reletting."  2  McAdam  on  Land,  and 
Ten.  (3d  Ed.)  1283.  If  the  case  of  Meyer  v. 
Smith,  33  Ark.  632,  holds  that  the  landlord 
may  on  abandonment  take  possession  and  re- 
let on  his  own  account,  and  still  hold  the 
tenant  on  his  contract,  it  is  not  supported 
by  any  of  the  decisions,  and  is  overruled  by 
the  case  of  Williamson  v,  Cirossett  supra. 
But,  as  we  understand  that  case.  It  means 
that  the  landlord  may  take  possession  for 
the  tenant  and  rent  for  him  without  re- 
leasing the  tenant  from  his  contract 

Now,  in  this  case,  the  tenant  abandoned 
the  premises  and  returned  the  keys  to  the 
agent  of  the  landlord,  and  the  landlord  took 
possession  and  rented  the  premises  to  an- 
other. It  is  plain  that  if  he  took  possession 
for  himself,  and  afterwards  rented  these 
stores  on  his  own  account,  he  could  not  af  tei^ 
wards  claim  that  Hayes  was  still  in  posses- 
sion as  his  tenant  for  his  own  acta  are  in- 
consistent with  such  a  claim.  But  so  fai 
as  we  can  see,  there  is  little.  If  any,  evidence 
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that  shows  to  the  contrary.  The  only  evi- 
dence In  the  transcript  to  which  we  are  re- 
ferred tending  to  show  that  Goldman  took 
possession  and  relet  for  Hayes,  and  Intend- 
ing still  to  hold  him  as  his  tenant  Is  found 
In  the  testimony  of  Hayes  as  bronght  out 
on  his  cross-examination.  After  Hayes  was 
asked  on  croBs-examlnatlon  about  the  notice 
'Which  he  claimed  to  have  sent  to  the  office 
of  Minor  on  the  30th  of  December,  and  which 
notice  the  clerk  had  testified  that  he  de- 
livered to  Ferguson,  a  clerk  In  Minor's  of- 
fice, the  examination  proceeded  as  follows: 
*'Q.  How  do  you  know  who  received  It? 
All  you  know  is  Just  what  your  clerk  told 
you  about  it?  A.  It  was  mentioned  on  the 
1st  day  of  January  by  Mr.  Ferguson.  Q. 
Yon  were  occupying  the  store  at  the  time 
tbey  collected  the  rent  for  the  month  of  Jan- 
uary? A.  Yes.  sir.  Q.  You  had  notice  at 
that  time  that  they  woold  bold  you  to  your 
contract,  didn't  you?  You  were  then  In  the 
building  after  the  time  had  expired?  A.  Yes." 
Counsel  for  plaintiff  rely  upon  these  last 
questions  and  answers  thereto  as  showing 
that  Goldman  did  not  accept  the  surrender. 
This  proof,  he  says,  "shows  that  appellee  told 
appellant  that  he  would  hold  him  to  his  con- 
tract, and  that  the  subsequent  entry  and  re- 
letting by  the  landlord  was  for  tiie  tenant." 
But  to  our  minds  there  is  doubt  about  this. 
It  will  be  noticed  that  two  questions  were 
put  to  the  witness.  To  repeat  these  ques- 
tions, he  was  asked,  first:  .  "You  had  notice 
at  that  time  that  they  would  hold  you  to 
your  contract,  didn't  you?"  and  then,  wlth- 
ont  waiting  for  a  reply  to  that  question,  the 
following  question  was  put:  "You  were  then 
in  the  building  after  the  time  had  expired?" 
The  witness  then  answered.  "Yes."  Now  the 
witness,  who  was  also  defendant,  had  admit- 
ted—for It  was  one  of  the  conceded  facts— 
tliat  he  remained  In  the  buildings  one  month 
after  the  expiration  of  the  first  term  for 
which  be  rented.  He  claimed  that  this  was 
under  a  new  contract  of  tenancy  for  a  month 
only,  but  In  any  event  he  was  there  in  the 
house.  The  last  question,  then,  he  could 
only  answer  In  the  affirmative.  So  there 
was  no  real  necessity  of  putting  that  ques- 
tion, and.  by  putting  It  before  the  first 
question  was  answered,  we  are  left  In  doubt 
as  to  whether  the  affirmative  answer  of  the 
witness  was  in  response  to  that  or  the  first 
question.  But  If  we  concede  that  his  answer 
was  in  response  to  both  questions,  we  are 
still  not  free  from  difficulty,  for  it  Is  evident 
that  the  witness  was  then  speaking  of  what 
happened  on  the  1st  of  January,  when  the 
advance  payment  of  rent  for  that  month  was 
made.  If  this  answer  referred  to  the  first 
question,  it  is  still  plain  that  be  was  not 
testifying  about  a  rejection  of  an  offer  to 
surrender,  which,  If  made,  occurred  about 
the  last  of  January;  but  he  referred  to  the 
contention  of  Mr.  Minor  that,  by  holding 
over  to  the  Ist  of  January  he  had  elected 
to  hold  the  premises  for  another  year,  and 


they  would  for  that  reason  hold  him  to  his 
contract  Now,  treating  it  as  proved  that 
Minor  had  on  the  1st  of  January  notified 
him  that  the  plaintiff  hitended  to  treat  him 
as  having  elected  to  hold  for  another  year, 
and  would  hold  him  to  the  contract  we 
must  remember  that  this  was  on  the  1st 
of  January,  before  any  abandonment  or  offer 
to  surrender  had  taken  place.  The  contest 
at  that  time  was  not  over  an  abandonment 
or  offer  to  surrender,  but  over  the  fact  that 
plaintiff  and  defendant  differed  as  to  the 
duration  of  the  tenancy,  one  contending  that 
it  continued  for  another  year,  the  other  that 
It  expired  on  the  last  of  January.  After- 
wards, during  the  month  of  January— a 
month  for  which  defendant  had  paid  the 
rent— the  plaintiff,  Goldman,  in  St  Louis, 
bearing  that  Hayes  intended  to  abandon  the 
premises,  made  an  agreement  with  one  Stew- 
art, representing  the  Newport  Builder  &  Sup- 
ply Company,  that  he  would  rent  these  stores 
to  that  company.  Stewart  testified  that  he 
went  to  St  Louis  about  the  20th  of  January, 
and  made  a  proposition  to  Goldman  to  rent 
the  property.  "He  told  me,"  said  Stewart 
"that  Mr.  Minor  and  Mr.  Hayes  were  having 
some  trouble  over  the  place,  and  he  didn't 
know  What  to  do,  and  I  told  him  that  was 
not  my  trouble;  I  wanted  the  place,  and 
must  have  an  answer  that  day.  He  told  me 
to  come  back  at  4  o'clock  that  afternoon, 
and  he  would  give  me  an  answer.  I  came 
back  at  4  o'clock,  and  he  told  me  that  I 
could  have  It  but  that  he  would  write  to 
his  agent  about  the  matter,  and  said  he 
Would  fix  up  the  contract."  This,  as  before 
stated,  was  about  the  20th  day  of  January, 
a  month  for  which  Hayes  had  paid  the  rent. 
Afterwards  Mr.  Minor  drew  up  the  contract, 
and  Stewart  and  his  firm  took  possession  of 
the  house  about  the  last  of  January  or  1st 
of  February,  shortly  after  Mr.  Hayes  moved 
out.  But  it  is  said  that  Goldman  made  this 
contract  because  he  had  been  told  that  Hayes 
intended  to  move  out.  This  Is  doubtless 
true,  but  he  made  it  before  Hayes  moved 
out  ftnd  without  any  notice  to  him,  so  far 
as  the  record  shows.  Under  this  view  of 
the  facts,  we  are  not  able  to  say  as  a  mat- 
ter of  law  that  there  was  no  surrender  of 
the  premises.  On  the  contrary,  we  think  thnt 
the  evidence  tends  very  strongly  to  show 
that  there  was  a  surrender. 

Counsel  for  Goldman,  quoting  in  their  brief 
rrom  Wood  on  Landlord  and  Tenant  say 
that  "something  more  than  an  abandonmeut 
by  the  tenant  and  a  delivery  to  and  ac- 
ceptance of  the  keys  by  the  landlord,  must 
be  shown.  It  must  also  be  shown  that  he 
subsequently  dealt  with  the  property  In  such 
a  manner  as  to  clearly  indicate  that  be  re- 
garded the  tenant's  estate  at  an  end."  That 
Is,  no  doubt  a  correct  statement  of  the  law, 
bat  In  this  case,  in  addition  to  abandonment 
by  the  tenant  and  acceptance  of  the  keys 
by  the  landlord,  it  was  shown  that  the  land- 
lord proceeded  at  once  to  relet  the  premises 
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to  another,  and,  so  far  as  we  can  see,  be  did 
It  without  any  notice  to  the  tenant  that  the 
reletting  was  on  his  account,  and  In  a  way 
that  might  well  Justify  a  court  or  Jury  In 
finding  that  he  regarded  the  tenant's  estate 
at  an  end.  Williamson  v.  Orossett,  62  Ark. 
393,  36  S.  W.  27. 

In  conclusion,  while  we  are  of  the  opinion 
that  the  court  correctly  ruled  that  the  tenant 
by  holding  over  became  under  his  contract 
liable  as  a  tenant  for  another  year,  yet  we 
think  that  the  court  erred  In  holding,  as  a 
matter  of  law,  that  there  waa  no  surrender 
of  this  extended  term.  As  the  case  must  be 
remanded  for  a  new  trial,  and  as  It  seems 
that  the  evidence  was  not  all  brought  out 
on  the  first  trial,  we  will  express  no  opinion 
as  to  whether  the  undisputed  facts  In  proof 
do  not  make  out  a  case  of  surrender  by  the 
tenant  and  acceptance  by  the  landlord. 

For  the  error  Indicated,  the  Judgment  la 
reversed,  and  a  new  trial  ordered. 


BIPFLB  et  at  v.  JACKSON  et  aL 

(Supreme  Court  of  Arkansas.     Feb.  21,  1903.) 

EQUITY— RENDITION  OF  DECREE  IN  VACATION 
—EVIDENCE— EFFECT— SUIT  TO  QUIET  TITLE 
—IMPROVEMENTS  AFTER  SUIT— ALLOWANCE. 

1.  At  the  January  term  an  order  in  a  suit  to 
qniet  title  was  made,  reciting  that  the  cause 
was  submitted,  and  set  for  argument  on  a  cer- 
tain day  of  conrt  for  another  district,  and  that 
further  proof  could  be  talten  by  both  parties, 
and  submitted  before  argument.  The  term  was 
then  adjourned.  A  space  on  the  minute  book 
after  this  order  wag  left  for  the  eutr^  of  a  de- 
cree. Depositions  were  taken,  and  m  Aui^uat 
following  the  judge  formulated  a  decree,  which 
was  entered  without  date  in  the  space  reserved. 
The  decree  recited  that,  the  case  having  been 
submitted  at  the  January  term,  and  taken  un- 
der advisement,  it  was  agreed  that  the  decree 
should  be  rendered  now  for  then.  Held,  that 
it  sufficiently  appeared  that  the  decree  was  ren- 
dered in  vacation,  and  was  void. 

2.  The  losing  party  in  a  suit  to  quiet  title 
cannot  be  allowed  for  improvements  made  on 
the  land  after  suit  was  instituted. 

Appeal  from  Clay  chancery  court;  Edward 
D.  Robertson,  Chancellor. 

BUI  by  B.  B.  Blffie  and  another  against 
Faimie  C.  Jackson  and  another.  Decree  for 
defendant  Jackson,  and  plaintiffs  appeaL 
Affirmed. 

W.  E.  Spence  and  G.  B.  Oliver,  for  appel- 
lants. J.  D.  Bloch  and  T.  H.  Sullivan,  for 
appellee. 

BUNN,  C.  J.  This  Is  a  bin  In  equity  by 
B.  B.  BIffle  and  B.  D.  Hicks  in  the  Eastern 
District  of  the  Clay  county  circuit  court, 
filed  November  14,  1894,  wherein  the  plain- 
tiffs allege  that  "they  are  the  owners  In  fee 
In  the  following  lands,  situated  In  the  East- 
em  District  of  Clay  county  and  state  of  Ar- 
kansas, to  wit:  The  north  half  of  the  north- 
east quarter  of  section  fourteen  (14),  In  town- 
ship twenty  (20)  north,  range  eight  (8)  east, 
containing  80  acres,  more  or  less.  Plaintiffs 
further  state  that  said  land  is  wild  and  unoc- 


cupied, and  that  they  claim  title  to  said  land 
under  the  following,  to  wit:  That  on  the 
29th  day  of  August  18B9,  the  United  States 
government,  by  Its  patent  of  that  date  exe- 
cuted and  delivered,  conveyed  said  land  to 

W.  O.  Raybum;    that  on  the  day  of 

18!>-,  W.  O.  Raybum  died  Intestate, 


seised  of  said  land,  leaving  surviving  him  the 
following  named  heirs,  to  wit,  M.  M.  Ray- 
burn,  Nola  Donaldson,  Maggie  Tlmberman, 
Josle  E.  Panky,  Alma  F.  Stokes,  and  Rozle 
E.  Webb;  that  on  the  22d  day  of  September 
1894,  the  above-named  heirs  of  W.  C.  Ray- 
bum, by  their  deed,  duly  executed  and  deliv- 
ered, conveyed  said  land  to  these  plaintiffs, 
which  deed  was  filed  for  record  on  the  22d 
day  of  October,  1894,  as  will  be  seen  by  ref- 
erence to  a  copy  thereof,  and  certificates 
thereto  annexed,  herewith  filed  aa  Exhibit 
A,  and  made  part  of  this  complaint  Plain- 
tiffs ^rther  allege  that  on  the day  of 

-,  18—,  Luke  Thomas,  by  his  deed  of  that 


date,  sold  and  conveyed  said  land  to  Fannie 
O.  Jackson,  one  of  the  defendants;  that  said 
Fannie  C.  Jackson  did  not  acquire  any  title 
to  said  land  by  virtue  of 'said  purchase,  for 
the  reason  that  said  Luke  Thomas  had  no 
title  to  the  land  at  the  time  of  the  convey- 
ance, nor  did  he  afterwards  acquire  any; 
that  under  and  by  virtue  of  the  act  of  the 
Legislature  of  188-,  Robert  Liddell,  as  derk 
of  Clay  county,  deeded  said  land  to  J.  J.  Al- 
len on  the day  of ,  1885,  for  the 

taxes  due  thereon  for  the  year  1883;  that 
said  Mary  Neebauer,  one  of  the  defendants, 
claims  title  to  said  land  by  virtue  of  the 
mesne  conveyance  from  said  Allen  to  her; 
that  the  sale  under  which  the  said  Robert 
Liddell,  as  clerk  as  aforesaid,  deeded  said 
land  to  J.  J.  Allen,  and  under  which  the  de- 
fendant Mary  Neebauer  claims  title  to  said 
land.  Is  absolutely  void,  and  has  been  so  de- 
clared by  the  Supreme  Court  for  the  reason 
of  the  unequal  levy  of  taxes  in  Clay  county 
for  that  year;  that  all  of  defendants'  deeds 
to  said  lands  are  clouds  upon  the  plaintiffs' 
title.  Wherefore  plaintiffs  pray  that  all  of 
defendant's  deeds  to  said  land  be  canceled, 
set  aside,  and  held  for  naught;  that  plain- 
tiffs' title  be  quieted;  and  that  the  title  to 
said  real  estate  be  awarded  to  plaintiffs; 
and  for  costs  and  all  other  proper  relief." 

To  this  complaint  the  defendant  Fannie  O. 
Jackson  filed  her  separate  answer  and  cross- 
complaint,  in  substance  as  follows,  to  wit: 
"The  defendant  Fannie  O.  Jackson,  for  her 
separate  answer  to  the  complaint  of  the 
plaintiffs  and  her  cross-compIalnt  denies  that 
plaintiffs  are  the  owners  In  fee  of  the  north 
half  of  the  northeast  quarter  of  said  section 
14;  denies  that  said  land  is  wild  and  unoc- 
cupied; admits  that  on  the  29th  day  of  Au- 
gust 1859,  the  United  States,  by  patent  duly 
conveyed  said  lands  to  W.  C.  Raybum;  ad- 
mits that  the  said  W.  O.  Raybum  subse- 
quently died  Intestate,  leaving,  him  surviv- 
ing, as  his  heirs  at  law,  the  children  named 
In  plaintiffs'  complaint;   and  admits  that  on 
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the  22d  day  of  September,  1804,  these  chil- 
dren and  heirs  at  law  of  W.  O.  Baybum  con- 
veyed this  land  to  plaintiffs  herein,  but  de- 
nies that  they  (the  plaintiffs)  acquired  any 
title  by  such  conveyance,  for  reason  herein- 
after to  be  given.  Defendant,  further  an- 
swering, states  that  prior  to  his  death  the 
said  W.  C.  Raybnrn  conveyed  said  lands  to 
Luke  Thomas,  which  deed  of  conveyance  was 
in  due  form,  regularly  executed,  acknowl- 
edged, and  delivered,  and  filed  for  record  at 
Gainesville,  in  the  recorder's  office  of  Green 
county,  wtiich  county  at  that  time  included 
tbe  said  Bastem  District  of  Clay  county, 
and  that  said  deed  and  the  record  thereof 
were  destroyed  by  fire  in  the  burning  of  the 

courthouse  of  Green  county  on  the day 

of  ,  IS—,  and  for  that  reason  cannot 

now  be  produced;  that  defendant  claims  ti- 
tle by  deed  from  said  Luke  Thomas;  that 
before  purchasing  said  lands  from  Thomas, 
her  husband,  6.  M.  Jackson,  acting  for  her, 
was  informed  by  said  W.  C.  Bayburn,  then 
living,  that  be  bad  conveyed  the  same  to 
said  Thomas,  and  that  be  bad  a  good  title 
thereto,  and  upon  the  faith  of  such  repre- 
sentations the  said  €leorge  M.  Jackson,  act- 
ing for  her,  purchased  said  land  from  said 
Thomas.  Defendant,  further  answering, 
states  that  in  purchasing  said  lands  she  also 
purchased  a  large  body  of  other  lands  adja- 
cent thereto,  and  in  Uie  same  body,  all  In- 
cluded In  the  same  deed;  and  went  Immedi- 
ately into  possession  of  the  same,  and  caused 
to  be  erected  thereon  a  large  sawmill,  sheds, 
fences,  ox  lots,  stables,  houses,  and  cleared 
and  fenced  and  cultivated  a  part  of  said 
land;  that  ^e  had  been  in  possession  there- 
of for  more  than  seven  years  at  the  time  of 
the  filing  of  plaintiffs'  complaint;  that  the 
possession  was  open  and  notorious;  that  she 
exercised  ownership  also  by  cutting  and 
causing  to  be  cut  saw  logs  and  other  timber 
on  said  lands,  and  removing  the  same  there- 
fromu  Defendant  admits  that  the  purchase 
of  ber  codefendant,  Mary  Neebauer,  was  void, 
for  tbe  reason  stated  In  plaintiffs'  complaint 
Wherefore  she  prays  that  the  complaint  be 
dismissed  for  want  of  equity;  that  plain- 
tiffs' deed  from  the  children  and  heirs  of  W. 
C.  Raybum  be  declared  null  and  void,  and 
set  aside  and  canceled;  that  her  title  to  tiald 
lands  be  declared  full  and  complete,  and  her 
title  be  quieted,  and  for  other  relief." 

Tbe  January  term,  1896,  of  said  circuit 
court  for  the  Eastern  District  of  Clay  county 
began  on  tbe  20th  January,  1896,  and  on  the 
twelfth  day  of  said  term,  tbe  same  being  the 
31st  day  of  January,  1896,  the  following  order 
appears  of  record  among  the  proceedings  of 
said  court,  to  wit:  "On  this  day,  this  cause 
coming  on  to  be  heard,  comes  the  parties 
thereto  by  tHelr  attorneys,  respectively,  and 
by  consent  this  cause  Is  submitted  to  the 
court,  and  it  Is  agreed  that  the  same  be  set 
for  argument  for  Tuesday  night  of  the  third 
week  of  Craighead  county  circuit  court  for 
the  Jonesboro   District;    and   it  Is   further 


agreed  that  further  proof  can  be  taken  by 
both  parties  hereto,  and  that  the  same  can 
be  submitted  to  tbe  court  on  or  before  the 
day  set  for  argument  In  said  cause."  The 
court  appears  to  have  adjourned  on  that  day 
until  court  in  course.  At  all  events,  no  fur- 
ther business  was  transacted  for  tbe  term, 
but  a  space  on  the  minute  book  seems  to 
have  been  reserved  for  the  entry  of  any  de- 
cree that  might  be  thereafter  rendered  in  the 
cause.  Depositions  were  taken  during  the 
month  of  Marcb,  and  the  judge  of  the  circuit 
court  considered  the  cause  in  August  follow- 
ing, and  formulated  his  decree,  which  was  in 
favor  of  the  contention  of  plaintiffs,  and 
transmitted  tbe  same  to  tbe  clerk,  who  was 
also  one  of  tbe  plaintiffs,  and  the  decree  was 
entered  In  the  space  on  the  record  book  so 
reserved  as  aforesaid  without  further  entry 
as  to  the  date  of  the  entry  thereof.  This 
decree  concluded  with  the  following  state- 
ment of  the  Judge:  "This  cause  having  been 
submitted  at  the  regular  January  term,  1896, 
of  the  Clay  circuit  court  for  the  Eastern  Dis- 
trict, and  taken  under  advisement  by  the 
court,  it  Is  agreed  that  this  decree  be  ren- 
dered now  for  then;  to  which  finding  and 
decree  of  the  court  tbe  defendant  at  the  time 
excepted,  and  prayed  an  appeal  to  the  Su- 
preme Court,  which  la  granted.  [Signed]  F. 
Q.  Taylor,  Judge." 

No  further  findings  were  had  in  the  case, 
and  no  further  steps  were  taken  In  it,  until 
the  28th  day  of  September,  1897,  when  the 
children  and  only  heirs  at  law  of  Fannie  C. 
Jackson,  the  defendant,  who  appears  to  have 
died  Intestate  on  the  2Sth  day  of  May,  1896, 
during  the  pendency  of  the  suit  and  before 
the  decree  was  actually  rendered,  filed  their 
petition  to  have  said  decree  set  aside  and  held 
for  naught  on  the  ground  that  the  same  was 
rendered  in  vacation,  and  when  the  Judge 
rendering  it  was  holding  court  in  another 
county  in  the  circuit  The  court  held  that 
said  decree  was  rendered  in  vacation,  and 
was,  therefore,  void,  and  therefore  granted 
the  petition,  and  revived  the  action,  with 
said  heirs  at  law  as  defendants. 

This  petition,  as  a  part  of  the  final  decree, 
appears  to  have  been  formally  heard  again 
on  proper  notice,  and  In  amended  form,  by 
the  chancellor,  after  the  organization  of  the 
chancery  district,  at  the  April  term,  1898. 
Said  final  decree  is  In  form  as  follows,  to 
wit: 

"(1)  That  Fannie  O.  Jackson  departed  this 
life  May  28,  1896,  Intestate,  and  that  said 
Joslah  A.  Jackson,  George  M.  Jackson,  Jr., 
Ama  Jackson,  and  Maud  S.  Jackson  are  the 
children  and  only  heirs  of  the  said  Fannie 
C.  Jackson  and  G.  M.  Jackson,  Sr.,  her  bus- 
band. 

"(2)  That  Fannie  C.  Jackson  was  the  own- 
er of  the  north  half  of  the  northeast  quarter, 
section  fourteen  (14),  township  twenty  (20) 
north,  range  eight  (8)  east  and  that  her  chil- 
dren above  named  are  now  the  owners  there- 
of by  inheritance,  and  are  entitled  to  have 
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their  title  to  said  land  qnleted  as  against  said 
B.  B.  Blffle  and  B.  D.  Hicks.  It  is  further 
considered,  ordered,  adjudged,  and  decreed  by 
the  court  that  the  decree  made  and  entered 
in  vacation,  and  the  original  decree  confirm- 
ing the  tax  title  in  cause  No.  8,  be  set  aside 
and  vacated,  and  that  the  said  bills  be  dis- 
missed for  want  of  equity.  It  is  further  or^ 
dered  and  decreed  by  the  court  that  the  titles 
of  the  said  Josiah  A.  Jackson,  O.  M.  Jack- 
son, Ama  Jackson,  and  Maud  S.  Jackson  to 
the  north  half  of  the  northeast  quarter,  sec- 
tion fourteen  (14),  township  twenty  (20) 
north,  range  eight  (8)  east,  be  quieted  against 

B.  B.  Biffle  and  B.  D.  Hicks,  and  that  the 
tax  title  and  the  title  deed  of  the  heirs  of  W. 

C.  Raybum  to  said  B.  B.  Blffle  and  E.  D. 
Hicks  be  canceled,  and  set  aside  as  a  cloud 
upon  the  title  of  the  said  Josiah  A.  Jackson, 
George  M.  Jackson,  Jr.,  Ama  Jackson,  and 
Maud  S.  Jackson,  and  that  B.  B.  Blffle  and 
B.  D.  Hicks  pay  all  costs,  for  which  execu- 
tion may  issue." 

"From  this  decree  B.  B.  Blffle  and  B.  D. 
Hicks  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted;  and  on  the  same 
day  filed  a  written  motion  to  modify  the  de- 
cree to  the  effect  that  they  be  allowed  the 
value  of  improvements  made  on  the  land,  set- 
ting out  the  improvements." 

That  the  original  decree  was  rendered  in 
vacation  is  abundantly  established  by  the  tes- 
timony both  of  witnesses  and  the  record, 
since  it  is  shown  that  the  depositions  upon 
which  the  decree  was  based  were  taken  after 
the  adjournment  of  the  court  at  which  the 
decree  purports  to  have  been  rendered.  The 
chancellor  also  had  ample  evidence  to  find 
that  W.  C.  Raybum  sold  and  conveyed  said 
land  to  Lucas  Thomas;  that  the  deed  was 
put  on  record,  and  that  the  same,  as  well  as 
the  record  thereof,  had  been  destroyed  by 
fire;  and  that  Thomas  afterwards  conveyed 
the  land  to  Mrs.  Fannie  C.  Jackson,  his  deed 
to  her  being  exhibited;  and  that  this  title 
was  superior  to  that  under  which  the  plain- 
tiffs Blffle  and  Hicks  claim,  since  their  gran- 
tors, the  children  and  heirs  of  W.  C.  Ray- 
bum, had  nothing  to  convey,  since  the  an- 
cestor liad  previously  conveyed  to  Thomas; 
that  there  was  no  divestiture  of  Fannie  C. 
Jackson's  title,  nor  that  of  her  ctiUdren  after 
her,  by  reason  of  any  of  the  alleged  tax 
sales;  that  the  proof  falls  to  show  that  said 
Fannie  C.  Jackson  made  any  conveyance  of 
the  land  involved  to  Thomas,  or  any  one  else, 
after  her  purchase  from  him;  that  the  ex- 
hibit  mortgage  from  Thomas  to  her  did  not 
include  in  its  description  the  land  in  con- 
troversy; that  upon  the  whole  case  the  de- 
cree of  the  court  in  favor  of  the  heirs  of 
Fannie  C.  Jackson  was  correct,  and  is  af- 
firmed. 

As  to  the  motion  to  modify  the  chancellor's 
decree,  it  appears  that  the  labor  expended  up- 
on the  improvements  was  paid  for  by  the 
use  of  the  lands,  and  that  the  lumber  that 
went  into  the  improvements  was  all  that 


plaintiffs  contributed  to  the  maMng  of  the 
same,  and  that  this  amounted  to  ahont  $75, 
but  this  was  furnished  after  the  institution 
of  the  suit,  and  in  fact  after  the  original 
decree  was  rendered,  to  wit,  about  the  Ist 
January,  1887.  This  claim  was  properly  dis- 
allowed. 

The  decree  of  the  chancellw  Is  in  all  things 
affirmed. 


DOUGLASS  V.  STAHIk 

(Supreme  Court  of  Arkansas.     Feb.  21,  1908.) 

UNITED   STATES  COURTS— INDIAN  TERRITORY 
—  UNITED    STATES    COMV ISSIONKRS  —  WAR- 
RANT FOR  ARREST— FALSE  IMPRISONlfENT. 
L  The  United  States  courts  for  the  districts 
of  the  Indian  Territory  are  courts  of  the  Unit- 
ed States,  within  Hev.  St  U.  S.  {  1014  [U.  S. 
Comp.  St.  1901,  p.  716],  which,  in  conjunctioD 
with  29  Stat.  184  [U.  8.   Comp.  St.  1901,   p. 
499],  authorizes  a  United  States  commissioner 
for  any  oSense   against  the   United  States  to 
issue  a  warrant  for  the  arrest  of  the  offender, 
for  trial  before  such  court  of  the  United  States 
as  has  cognizance  of  the  offense. 

2.  Act  Cong.  May  2,  1890,  {  41,  providing 
that  the  judge  of  the  United  States  court  in  the 
Indian  Territory  shall  have  the  same  power  to 
extradite  persons  who  have  taken  refuge  in  the 
Indian  Territory  charged  with  crimes  in  the 
states  or  other  territories  that  is  exercised  by 
the  Governor  of  Arkansas  in  that  state,  and 
may  issue  requisitions  on  govemora  of  atates 
and  other  territories  for  persons  who  have  com- 
mitted offenses  in  the  Indian  Territory  and 
taken  refuge  in  such  states  and  territories,  does 
not  affect  the  power  under  Rev.  St  U.  S.  S  1014 
[U.  S.  Comp.  St.  1901,  p.  716],  and  29  Stat. 
184  [U.  S.  (5omp.  St  1901,  p.  499],  of  a  Unit- 
ed States  commissioner,  appointed  for  a  district 
in  a  state,  to  issue  a  warrant  for  the  arrest  of 
a  person  in  snch  district  for  an  oSense  commit- 
ted in  the  Indian  Territory  against  the  laws  of 
the  United  States. 

3.  The  warrant  for  arrest  issned  by  a  United 
States  commissioner  is  not  void,  so  as  to  make 
the  marshal  serving  it  liable  for  false  imprison- 
ment, because  after  his  signature  is  the  desig- 
nation "Commissioner  of  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Arkansas,"  though  in  the  body  of  the  warrant 
he  was  designated  "Commissioner  appointed 
for  said  district,"  the  designation  after  his 
name  being  a  clerical  error,  and  such  office 
having  been  abolished. 

Appeal  from  circuit  court,  Crawford  coun- 
ty: Jeptha  N.  Bivans,  Judge. 

Action  by  RoI)ert  L.  Douglass  against  Solo- 
mon r.  Stahl.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

Chew  &  Fitzhugh,  for  appellant  P.  A. 
Xoumans,  for  appellee. 


BATTLB,  J.  Robert  Douglass  was  indicted 
In  the  United  States  Circuit  Court  for  the 
Northern  district  of  the  Indian  Territory,  for 
murder  committed  in  tliat  district  on  the  15th 
day  of  December,  1807.  The  marshal  of  the 
district  thereupon  wrote  to  the  sheriff  of 
Franklin  coun^,  in  this  state,  for  informa- 
tion as  to  the  whereabouts  of  the  defendant 
and,  by  way  of  identification,  stated  that  his 
father  had  a  stiff  arm^    The  sheriff  replied. 
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fbat  be  resided  about  .12  miles  from  Ozark, 
In  this  state.  The  marshal  In  the  Indian  Ter- 
ritory then  sent  a  copy  of  the  Indictment 
and  the  letter  of  the  aherlfl  to  Solomon  F. 
StabI,  the  marshal  of  the  Western  district 
of  Arkansas,  and  requested  him  to  cause 
Douglass  to  be  arrested.  Stahl  then  wrote 
to  the  sheriff,  referred  to  bis  letter  to  the 
marshal  In  the  Indian  Territory,  and  asked 
for  Information  as  to  the  whereabouts  of 
Douglass.  The  sheriff  replied,  gave  the  de- 
fendant's place  of  residence,  and  stated  that 
be  was  at  home.  M.  C.  Mechem,  a  deputy  I 
of  Marshal  Stahl,  upon  receipt  of  the  letter  ! 
of  the  sheriff,  made  complaint  before  H.  B. 
Armlstead,  a  United  States  commissioner, 
and  he  issued  a  warrant  in  the  words  and 
figures  following: 

"United  'States  of  America. 
"Western  District  of  Arkansas. 
tTtai   President  of  the  United  States  to  tbe 
Marshall  of  the  Western  District  of  Ar- 
kansas, Greeting: 

"Whereas,  complaint  on  oath  has  been 
made  before  me  charging  that  Robert  Doug- 
lass did,  on  the  15th  day  of  December,  A.  D. 
1897,  in  the  Indian  Territory,  Northern  dis- 
trict, commit  the  crime  of  murder,  contrary 
to  the  form  of  tbe  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States: 

"Now,  therefore,  you  are  hereby  command- 
ed. In  the  name  of  the  President  of  the 
United  States  of  America,  to  apprehend  the 
said  Robert  Douglass  and  bring  his  body 
forthwith  before  me.  Commissioner  appoint- 
ed for  said  district,  whenever  he  may  be 
found,  that  be  may  be  dealt  with  according 
to  law  for  said  offense.  . 

"Given  luder  my  band.  Fort  Smith,  Ar- 
kansas, this  17th  day  of  August,  ISUtf. 
"H.  B.  Armlstead, 
"Commissioner  of  the  Circuit  Court  of 
the  United  States." 

Tbe  warrant  was  delivered  to  Deputy  Mar- 
shal Lunsford,  who  went  to  Ozark,  saw  the 
sheriff,  and  was  directed  by  him  to  a  Mr. 
Wells,  as  a  man  who  could  conduct  him  to 
the  place  where  Douglass  resided.  In  com- 
pany with  Wells,  Lunsford  went  to  tbe 
place  where  Douglass  lived,  arrested  him, 
took  Iiim  to  Ft  Smith,  Ark.,  obtained  a  com- 
mitment for  blm,  and  put  taim  in  jail. 

After  this  witnesses  were  brought  from 
tbe  Indian  Territory,  who  testihed  that 
Douglass,  the  prisoner,  was  not  tbe  man 
who  had  been  indicted  for  murder;  and  be 
was  released.  He  then  brought  an  action 
against  Stabl  for  false  imprisonment  The 
defendant  recovered  Judgment,  and  the  plain- 
tiff appealed. 

Appellant  contends  as  follows: 

First  That  a  United  States  commissioner 
appointed  for  a  district  in  a  state  Is  not  au- 
thorized to  Issue  a  warrant  for  the  arrest 
of  a  person  in  such  district  for  an  offense 
committed  in  the  Indian  Territory  against 
tbe  laws  of  the  United  States. 


Second.  That  the  warruit  In  question  was 
not  Issued  for  appellant 

Third.  That  the  warrant  Is  void. 

First  Tbe  first  contention  is  not  true.  Sec- 
tion 1014  of  the  Revised  Statutes  of  tbe 
United  States  [U.  &  Comp.  St  1»01,  p.  716] 
is  to  the  contrary,  and  provides  as  follows: 
"For  any  crime  or  offense  against  the  United 
States,  the  offender  may,  by  any  Justice  or 
Judge  of  tbe  United  States,  or  by  any  com- 
missioner of  a  circuit  court  to  take  ball, 
or  by  any  chancellor.  Judge  of  a  supreme  or 
superior  court,  chief  or  first  Judge  of  common 
pleas,  mayor  of  a  city.  Justice  of  tbe  peace 
or  other  magistrate,  of  any  state  where  he 
may  be  found,  and  agreeably  to  the  usual 
mode  of  process  against  offenders  In  such 
state,  and  at  the  expense  of  the  United 
States,  be  arrested  and  Imprisoned,  or  liailed, 
as  tbe  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  law  bas 
cognizance  of  the  offense.  •  •  •  And 
where  any  offender  or  witness  is  committed 
In  any  district  other  than  that  where  tbe 
offense  Is  to  be  tried,  It  shall  be  the  duty  of 
the  Judge  of  the  district  where  such  offender 
or  witness  is  imprisoned,  seasonably  to  issue, 
and  of  tbe  marshal  to  execute,  a  warrant 
for  his  removal  to  the  district  where  the 
trial  is  to  be  had." 

And  section  19  of  the  act  of  Congress  of 
May  28,  1806,  provides:  "That  the  terms  of 
ofiice  of  all  commissioners  of  tbe  circuit 
courts  heretofore  appointed  shall  expire  on 
tbe  thirtieth  day  of  June,  eighteen  hundred 
and  ninety  seven;  and  such  ofiice  shall  on 
that  day  cease  to  exist.  •  •  •  That  it 
shall  be  the  duty  of  the  district  court  of 
each  Judicial  district  to  appolut  sucb  number 
of  persons,  to  be  known  as  United  States 
commissioners,  at  sucb  places  in  tbe  dis- 
trict as  may  be  designated  by  the  district 
court,  which  United  States  commissioners 
shall  have  the  same  powers  and  perform  the 
duties  as  are  now  imposed  upon  commis- 
sioners of  the  circuit  court."  29  Stat  184 
[U.   S.   Comp.   St  1901,  p.  499J. 

The  United  States  courts  for  the  Northern, 
Central,  and  Southern  districts  of  the  Indian 
Territory  are  courts  of  the  United  States, 
within'  the  meaning  of  those  words  as  used 
in  section  1014  of  the  Revised  Statutes  of 
the  United  States,  vested  with  Jurisdiction 
of  all  offenses  committed  therein  against  tbe 
laws  of  the  United  States.  They  were  estn  1)- 
lisbed  and  organized  under  acts  of  Congress, 
sit  In  a  territory  belonging  to  the  United 
States,  and  exercise  such  Jurisdiction  only  as 
was  conferred  upon  them  by  that  govern- 
ment Having  exclusive  jurisdiction  of  cer- 
tain offenses  committed  In  their  districts 
against  the  United  States,  the  offender  may. 
under  section  1014  of  tbe  Revised  Statutes 
of  tbe  United  States,  be  arrested,  in  any  dis- 
trict of  tbe  United  States  where  found,  by 
authority  of  a  warrant  of  a  United  States 
commissioner,  and  removed  to  the  districts 
in  the  Indian  Territory  for  trial  by  such 
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courts.  United  States  ▼.  Hasklna,  8  Sawy. 
262,  Fed.  Cas.  No.  15,322;  In  re  Buell,  3  Dill. 
116,  Fed.  Oas.  No.  2,102.  As  to  organization 
taud  Jurisdiction  of  courts,  see  25  Stat.  U.  S. 
783,  S  1;  26  Stat  U.  S.  96,  §8  33-35;  28  Stat 
V.  S.  093,  S  1;  28  Stat  U.  S.  6»1,  |  2;  28 
Stat  U.  S.  697,  I  9. 

Our  attention  has  been  called  by  appellant 
to  section  41  of  tbe  act  of  Congress  of  May 
2,  1890,  which  provides:  "That  the  Judge  of 
tbe  United  States  court  in  tbe  Indian  Terri- 
tory shall  have  tbe  same  power  to  extradite 
persons  who  have  taken  refuge  in  the  Indian 
Territory  charged  with  crimes  In  the  states 
or  other  territories  of  the  United  States  that 
may  now  be  exercised  by  the  Governor  of 
Arkansas  in  that  state,  and  be  may  issue 
requisitions  upon  governors  of  other  states 
and  other  territories  for  persons  who  have 
committed  offenses  in  the  Indian  Territory 
and  who  have  taken  refuge  in  such  states 
and  territories." 

From  this  he  argues  that  a  commissioner 
outside  of  the  territory  cannot  issue  a  war- 
rant for  tbe  arrest  of  a  person  for  a  crime 
committed  therein.  This  is  not  tbe  effect  of 
section  41.  It  Is  not  inconsistent  witb  sec- 
tion 1014  of  the  Revised  Statutes  of  the 
United  States,  and  there  Is  no  statute,  so  far 
as  we  linow,  repealing  or  modifying  tbe  lat- 
ter section. 

Second.  The  facts  In  this  case  show  that 
tbe  warrant  issued  by  Armlstead  was  pro- 
cured for  tbe  arrest  of  appellant.  He  was 
properly  described  by  name,  and  bis  father 
bad  a  stiff  arm,  as  the  father  of  tbe  indict- 
ed Is  said  to  have  had;  and  there  was  no 
evidence  that  there  was  any  other  person  of 
tbe  same  name  in  the  same  locality  at  tbe 
time  tbe  warrant  was  issued  or  executed. 

Third.  Was  the  warrant  issued  by  Com- 
missioner Armlstead  for  the  arrest  of  appel- 
lant fair  upon  Ite  face?  If  it  is,  appellee  was 
protected  in  its  execution,  and  Is  not  liable 
for  damages  on  account  of  false  imprison- 
ment "By  this,"  says  Mr.  Justice  Cooley, 
"is  not  meant  that  it  shall  be  perfectly  regu- 
lar, and  In  all  respects  in  accord  with  proper 
practlce,'and  after  tbe  most  approved  form; 
but  what  Is  intended  Is  that  it  shaU  ap- 
parently be  process  lawfully  issued,  and  such 
as  the  officer  might  lawfully  serve."  Mr. 
B'reeman  says;  "The  true  rule  on  this  sub- 
ject Is  that  a  ministerial  otlicer,  proceeding 
regularly  and  without  abusing  or  exceeding 
his  authority,  will  be  protected  In  the  execu- 
tion of  process  committed  to  him,  unless  such 
process  Is  void  on  Ita  face  by  reason  of  ap- 
parent want  of  Jurisdiction  of  the  subject- 
matter  or  person  or  precept  or  by  reason  of 
some  defect  of  substance  in  the  language  of 
the  writ"  Savacool  v.  Bougbton  (N.  T.)  21 
Am.  Dec.  181,  and  notes.  To  the  same  ef- 
fect this  court  held  in  Trammell  v.  Town  of 
Russellville,  34  Ark.  106,  36  Am.  Rep.  1. 

The  warrant  In  question  is  not  void  for 
want  of  Jurisdiction  of  the  ofticer  issuing  it 
It  Is  said  that  it  is  void  because  after  tbe 


signature  of  the  commissioner  appears  tbe 
designation,  "Commissioner  of  tbe  Circuit 
Court  of  the  United  States  for  tbe  Western 
District  of  Arkansas."  In  tbe  body  of  the 
warrant  be  designates  himself,  "Commis- 
sioner appointed  for  said  district"  The  war- 
rant Is  fair  upon  ita  face.  The  designation 
by  tbe  commissioner  of  himself  as  "Commis- 
sioner of  tbe  Circuit  Court  of  the  United 
States"  was  a  clerical  error,  and  did  not  ren- 
der the  warrant  Invalid.  There  was  no  such 
officer  as  "Commissioner  of  tbe  Circuit  Court 
of  the  United  States"  at  tbe  time  It  was  is- 
sued. That  office  bad  been  abolished,  and 
the  office  of  United  States  commissioner  bad 
been  substituted  for  It  Armlstead  was  a 
United  States  commissioner.  Tbe  marshal, 
appellee,  was  bound  to  take  notice  of  that 
fact  and  that  there  was  nonsuch  officer  as  a 
commissioner  of  the  circuit  court  of  the  Unit- 
ed States,  and  In  taking  notice  of  these  facta 
be  must  have  known,  as  tbe  fact  was,  that 
Armlstead  had  committed  a  clerical  error  In 
using  the  words  "of  the  Circuit  Court"  In 
tbe  designation  of  his  offlcSi 
Judgment  affirmed. 


MALONEY  V.  TERRY. 

(Supreme  Court  of  Arkansas.     Feb.  8,   1902.) 

Dissenting  opinion. 

For  majority  opinion,  see  66  S.  W.  919. 

BITNN,  C.  J.  (dissenting).  Mrs.  Sarah 
Townsend,  widow,  and  Joseph  Townsend,  as 
the  son  and  only  heir  at  law,  of  M.  Q.  Town- 
send,  deceased,  who  died  Intestate,  each  bad 
an  interest  in  the  estate  of  the  deceased, 
and  especially  in  certain  dty  property  known 
as  the  "Fair  Ground  Property."  Mrs.  Town- 
send  claimed  that  Joseph  Townsend  owed  her 
the  sum  of  $2,750,  and  brought  suit  against 
him  in  the  Pulaski  chancery  court  She  was 
represented  by  Messrs.  Ratcliffe  &  Fletcher, 
attorneys,  and  Joseph  Townsend  was  repre- 
sented by  Mr.  W.  J.  Terry,  who  was  the  ad- 
ministrator of  the  estate  of  M.  Q.  Townsend, 
as  well  as  attorney,  as  I  understand  tbe 
matter.  Up  to  this  time  E.  S.  &  L.  C.  Ma- 
loney  do  not  a-ppear  to  have  had  anything  to 
do  or  connection  witb  tbe  other  parties,  and 
never  afterwards  bad  as  attorneys,  as  I  can 
see  from  the  record.  While  Mrs.  Sarah  Town- 
send  and  Joseph  Townsend  stood  in  this  atti- 
tude toward  each  other  and  with  reference  to 
the  estate  of  M.  Q.  Townsend,  Joseph  Town- 
send,  some  time  in  tbe  early  part  of  Novem- 
ber, 1898,  saw  the  Maloneys,  who  were  part- 
ners in  the  practice  of  law,  and  also  dealt  in 
land  and  other  speculations,  and  engaged 
them  to  procure  him  a  loan  of  $3,000.  He 
had,  it  seems,  already  procured  a  loan  of 
$7,000,  and,  to  prevent  him  from  further  In- 
cumbering tbe  property  of  tbe  estate  coming 
to  him,  Mrs.  Townsend  sued  out  an  Injunc- 
tion against  him,  and  obtained  a  restraining 
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order  for  the  purpose  aforesaid.  This  pre- 
vented the  Maloneya  from  negotiating  the 
loan  of  the  $3,000,  Joseph  Townsend  being 
unable  to  procure  the  same.  Mrs.  Towrisend 
says  In  her  testimony,  In  'substance,  that, 
finding  Joseph  was  about  to  mortgage  the 
fair  ground  property  to  secure  this  loan,  and 
hlB  guardian  being  about  to  make  a  final 
settlement  with  him,  she  filed  the  bill  for 
tbe  Injunction  aforesaid  to  save  said  $2,750. 
Afterwards  Mrs.  Townsend  and  Joseph  made 
a  compromlBe  of  the  matter.  Just  what  the 
terms  of  the  compromise  were,  I  am  unable 
to  discover.  She  states  that  at  this  Juncture 
one  of  the  Maloneys  came  to  her,  and  asked 
what  was  the  least  she  would'  take  for  her 
claim  against  Joseph  Townsend.  She  agreed 
with  him  to  take  $1,500,  she  to  pay  him  $75 
out  of  the  same  for  his  services— presumably 
aervlces  on  her  behalf.  Thereupon,  In  fur- 
therance of  the  trade  between  her  and  the 
Maloneys,  she  executed  and  gave  them  the 
receipt  marked  "Exhibit  A"  in  the  pleadings, 
for  tbe  nominal  consideration  of  $1  and  oth- 
«■  valuable  considerations,  which  she  states 
was  in  full  of  her  claim  against  Joseph,  and 
thereupon  she  assigned  and  transferred  her 
interest  in  the  said  land  against  him  to  the 
Maloneys,  releasing  all  claims  against  Jo- 
seph and  his  guardian. 

The  Maloneys  put  this  matter  In  a  some- 
what different  light,  but  there  Is  a  substan- 
tial agreement  between  them.  In  response 
to  her  question  as  to  how  Joseph  would  pay, 
Maloney  says  he  Informed  her  that  he  would 
make  Joseph  pay  a  good  deal  more  than  he 
was  giving  her.  He  says,  also,  the  begin- 
ning of  this  negotiation  between  him  and 
Mrs.  Townsend  was  that,  in  a  respanse  to 
a  telephone  message  from  her,  he  called  upon 
her,  and  In  the  course  of  their  conversation 
she  Informed  him  of  certain  offers  she  had 
received  from  others  for  her  claim  against 
Joseph— one  for  $100  and  another  for  $1,250. 
That  the  purchase  of  the  claim  by  him  for 
$1,500  resulted  as  stated.  He  denies  that  he 
ever  told  Mrs.  Townsend  that  he  was  repre- 
senting Joseph  In  this  matter,  or  in  any  other 
matter  than  at  one  time  he  had  been  engaged 
to  effect  the  loan  of  $3,000,  as  stated.  He 
says,  however,  that,  seeing  an  opportunity 
for  making  something  for  himself,  he  pur- 
chased the  claim  of  Mrs.  Townsend  on  ac- 
count of  his  firm.  Maloney's  testimony  is 
not  contradicted,  except  in  some  minor  par^ 
ticnlars,  by  any  of  the  parties  who  were 
wltnesees  in  the  case,  and  the  differences 
might  well  have  grown  out  of  misunder- 
standing of  what  was  said  on  the  occasions 
referred  to  in  the  testimony  of  witnesses. 

It  is  not  exactiy  clear  when  Maloney  as- 
certained from  Joseph  Townsend  what  he 
was  willing  to  give  to  settle  Mrs.  Townsend's 
claim  against  blm— whether  before  or  after 
they  I>ad  purchased  the  same  from  Mrs. 
Townsend.  The  only  certain  effect  their  deal- 
ing with  Mrs.  Townsend  had  upon  Joseph 
Townsend  so  far  as  their  employment  by 


Joseph  to  effect  tbe  loan  was  concerned,  was 
that,  the  Maloneys  having  bought  Mrs.  Town- 
send's claim  against  Joseph,  they  were  en- 
abled thereby  to  transfer  to  him  the  estate 
of  his  father  free  of  incumbrance,  so  that 
he  might  effect  the  desired  loan  of  $3,000. 
But  the  decree  in  the  case  is  based  upon  the 
theory  that  the  Maloneys,  in  their  dealings 
with  Mrs.  Townsend,  were  tbe  agents  of  Jo- 
seph Townsend,  and,  receiving  from  him  any- 
thing In  excess  of  the  $1,500  paid  Mrs.  Town- 
send,  they  were  acting  as  trustees  for  him; 
that  In  fact  they  were  trustees  of  an  implied 
trust  for  the  excess  of  the  $1,850  received 
from  Joseph  and  the  $1,500  paid  Mrs.  Town- 
send.  This  leaves  out,  of  course,  all  consid- 
eration that  the  Maloneys  were  permitted, 
under  the  circumstances,  to  deal  with  Mrs. 
Townsend  as  purchasers  for  themselves.  I 
do  not  think  the  evidence  sustains  such  a 
view  of  the  case.  The  appellants  occupied 
a  fiduciary  relation  in  all  matters  pertaining 
to  the  interest  of  Joseph  Townsend  In  the 
matter  of  effecting  the  loan  for  hire,  for  that 
was  all  they  were  engaged  to  do;  but  in 
nothing  else.  If  any  case  of  sharp  bargain- 
ing were  declared  to  be  a  trust,  universal 
trade  and  trafllc  would  inevitably  cease. 
The  line  of  demarcation  between  the  two  is 
well  drawn.  I  think  there  is  no  merit  In  the 
bill,  and,  of  course,  that  equity  courts  have 
no  Jurisdiction. 


SHERMAN  T.   KINO. 
(Supreme  Court  of  Arkansas.    Feb.  21,  1903.) 

BOUNDARmS— PAROL  AGREBMENT— BVI- 
DENCB. 

1.  Owners  of  adjoiniug  lands,  the  boundary 
between  which  is  iodefinite  or  unascertained, 
may  by  parol  establish  a  division  line. 

2.  Land  sued  for  is  not  shown  to  be  within 
plaintiffs  lines,  as  established  by  tbe  parties' 
agreement  that  a  certain  survey  should  be  the 
boundary  line,  witnesses  merely  testifying  that 
th^  were  present  when  the  survey  was  made, 
and  that  it  showed  a  portion  of  plaintiffs  land 
was  in  defendant's  inclosure,  but  being  unable 
to  say  how  far  within  the  inclosure  the  survey 
line  ran. 

Appeal  from  circuit  court,  Johnson  coun- 
ty;   William  L.  Moore,  Judge. 

Action  by  John  J.  King  against  Emmett 
M.  Sherman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Keversed. 

Sherman  and  King  were  owners  of  ad- 
joining tracts  of  land.  The  lines  between 
these  two  tracts  liad  been  surveyed  in  1869 
by  a  surveyor  employed  by  Odom,  a  former 
owner  of  the  Sherman  tract  of  land.  Tbe 
fences  on  the  land  afterwards  conformed  to 
the  lines  of  this  survey.  After  King  became 
the  owner  of  the  other  tract,  be  bad  the  land 
surveyed  by  one  Laughlin,  which  survey 
^owed  that  a  portion  of  his  tract  was  with- 
in the  inclosure  of  Sherman.  A  controversy 
thus  arose  between  King  and  Sherman  as 

^  L  See  BouDdarles,  vol.  8,  Cent  Dig.  !S  2]£,  tU; 
Fraud!,  Statute  of,  vol.  23,  CenL  Dig.  |  U2. 
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to  the  correct  location  of  the  line  between 
them.  They  agreed  to  submit  this  contro- 
versy to  arbitration,  but  when  the  day  set 
for  the  arbitration  arrived  they  were  unable 
to  find  suitable  arbitrators  before  whom  to 
submit  the  matter.  They  then  agreed  that 
King  should  convey  to  Sherman  a  designat- 
ed strip  of  land  In  front  of  Sherman's  house, 
and  along  that  side  of  his  land  extending 
from  the  line  of  the  Laugblin  survey  on  that 
side  to  the  line  of  the  Odom  survey,  and  10 
feet  further,  for  a  price  to  be  named  by 
three  arbitrators  selected  by  the  parties,  and 
that  the  line  between  them  at  all  other 
points  should  conform  to  the  Laughlln  sur- 
vey. This  agreement  was  made  on  the  28th 
of  October,  1899,  and  each  party  was  allowed 
until  March,  1900,  to  make  fences.  The 
question  of  the  price  of  the  land  was  there- 
upon submitted  to  arbitrators  on  the  same 
day,  and  they  decided  tha't  Sherman  should 
pay  King  $18  for  the  land.  This  sum  was 
paid  by  Sherman,  and  King  executed  bla 
deed  conveying  to  Sherman  the  strip  of  land 
in  front  of  Sherman's  house.  Afterwards, 
before  the  Ist  of  March,  1900— the  time  al- 
lowed for  removing  fences— King  entered  on 
the  land,  and  removed  a  part  of  Sherman's 
fence,  and  threw  the  rails  over  on  Sher- 
man's land.  Sherman  rebuilt  the  fence,  and 
from  this  and  other  matters  a  disagreement 
arose  between  the  parties.  Sherman  then 
refused  to  abide  by  the  agreement  or  with- 
draw his  fence  to  the  lines  of  the  Laughlln 
survey.  King  afterwards  brought  suit  to  re- 
cover the  laud  which  be  alleges  belongs  to 
him  under  the  agreement  establishing  the 
lines  of  the  Laughlln  survey  as  the  correct 
line  between  the  parties.  On  the  trial  there 
was  a  judgment  In  favor  of  King,  from 
which  Sherman  appealed. 

J.  E.  Cravens,  for  appellant.  J.  H.  Bash- 
am,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  lawsuit  arose  out  of  a  disagreement  be- 
tween two  proprietors  of  adjoining  land  con- 
cerning the  location  of  the  boundary  line  be- 
tween their  estates.  In  this  dilemma  they 
agreed  to  settle  the  matter  by  establishing 
the  lines  of  a  survey  made  by  one  Laughlln 
as  the  correct  boundary  Hue  between  them 
except  on  the  front  of  the  tract,  where  one 
of  the  proprietors  agreed  to  convey  a  strip 
of  land  to  the  other  so  as  to  give  the  other 
access  to  the  public  highway.  The  price  to 
be  paid  for  this  strip  was  to  be  settled  by 
arbitration.  Now,  this  part  of  the  agree- 
ment was  executed.  Arbitrators  determined 
the  price  of  the  land  to  be  sold,  the  party 
owning  it  conveyed  the  land  specified  to  the 
other,  and  the  other  paid  therefor  the  price 
named  by  the  arbitrators. 

Nothing  remains  except. the  removal  of 
that  portion  of  the  boundary  fence  that  did 
not  conform  to  the  line  established  between 
them  by  this  agreement    If  the  plaintiff  had 


shown  by  the  evidence  that  the  strip  of  land 
for  which  he  sues  was  within  his  lines  as 
established  by  the  agreement  referred  to,  Tve 
tliink  the  Judgment  should  be  sustained;  for, 
when  the  boundary  line  between  two  estates 
is  Indefinite  or  unascertained,  the  owners 
may  by  parol  agreement  establish  a  division 
line  between  them,  which  will  be  binding 
upon  them.  This  rule  is  founded  on  tbe 
principle  that  the  effect  of  the  agreement 
Is  not  to  pass  real  estate  from  one  party 
to  another,  but  simply  to  define  the  boundary 
line  to  which  their  respective  deeds  extend. 
4  Am.  A  Eng.  Ency.  Law  (2d  Ed.)  860,  and 
large  number  of  cases  there  cited.  So  far  as 
we  can  see,  no  valid  reason  is  shown  why 
the  Une  as  established  by  the  parties  to  this 
action  should  not  be  binding  upon  them. 
But  the  burden  of  proof  was  on  plaintiff  to 
show  that  the  land  for  which  he  sues  was 
within  his  lines  as  established  by  the  agree- 
ment, and  we  find  in  the  record  no  sufficient 
proof  of  that  fact  There  were  two  wit- 
nesses who  testified  that  they  were  present 
when  the  land  was  surveyed  by  Laughlln, 
but  they  do  not  say  that  according  to  that 
survey  the  land  In  controversy  was  within 
the  lines  of  plaintiff's  deed.  Tbey  testify 
that  the  survey  showed  that  a  portion  of 
plaintlfTs  land  was  tn  defendant's  Inclosure, 
but  they  expressly  stated  that  they  could  not 
state  how  far  Inside  the  inclosure  tbe  Laugh- 
lln line  ran.  That  question  was  at  Issue. 
The  burden  was  on  plaintiff,  but  as  we  see 
the-  evidence,  he  has.  not  proved  It  For  this 
reason  the  Judgment  must  be  reversed,  and 
a  new  trial  ordered. 


KANSAS  &  TEXAS  COAL  CO.  T.  GABSKT. 

(Supreme  Court  of  Arkansas.    Feb.  15,  1902.) 

Concurring  opinion. 

For  totmet  opinion,  see  66  S.  W.  91S. 

RIDDICK,'J.  I  concur  in  tbe  Judgment  of 
reversal  rendered  in  this  case,  but  I  do  so 
on  a  ground  different  from  that  stated  in  the 
opinion.  The  court  as  I  understand  the 
opinion,  holds  that  there  is  no  right  of  action 
in  the  parent  for  the  death  of  a  chUd  caused 
by  tbe  willful  violation  of  tbe  provisions  of 
the  statute  known  as  the  "Miners'  Act"  for 
the  reason,  as  stated  in  the  opinion,  that  "no 
provision  is  made  in  that  act  for  the  surviv- 
orship of  the  action."  Now,  the  act  in  ques- 
tion, after  stating  that  no  person  under  the 
age  of  14  years  shall  be  permitted  to  work  In 
any  mine,  provides  that  for  any  injury  to 
persons  or  property  occasioned  by  a  willfol 
violation  of  the  act  "a  right  of  action  shall 
accrue  to  the  party  injured  for  any  direct 
damages  sustained  thereby."  Sand,  ft  H. 
Dig.  {  5058.  It  makes  no  reference  to  the 
question  as  to  whether  a  right  of  action  sur- 
vives to  the  heir  or  next  of  ktn  in  case  death 
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to  earned  by  a  Tlolation  of  the  etatnte.  Tbat 
question  Is,  then,  I  think,  conti'olled  by  the 
general  statute  on  the  subject,  which  pro- 
vides tbat  whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  tbe  act,  neglect,  or  default  Is 
sucb  as,  If  death  bad  not  ensued,  would  have 
entitled  the  party  Injured  to  maintain  an 
action  and  recover  damages  In  respect  there- 
of, then  in  every  such  case  an  action  may 
be  brought  In  the  name  of  the  personal  rep- 
resentative, or.  If  there  be  no  personal  rep- 
resentative. In  the  name  of  the  heir  at  law, 
for  the  benefit  of  the  widow  and  next  of  kin 
of  the  deceased  person.  Sand.  &  H.  Dig.  ff 
5911,  5912. 

In  this  case,  Mrs.  Gabsky  is  the  heir  of  her 
deceased  son,  and  can,  I  think,  by  virtue  of 
this  statute,'  maintain  an  action  for  any  in- 
jury suffered  if  her  son's  death  was  caused 
by  the  wrongful  act  of  tbe  defendant,  pro- 
vided tbat  she  herself  was  guilty  of  no  act 
which  precludes  her  right  to  recover.  This 
position,  I  think,  is  fully  sustained,  not  only 
by  tbe  language  of  tbe  statutes  above  re- 
ferred to,  but  by  the  decisions  of  this  court 
in  cases  where  actions  for  the  next  of  kin 
have  been  brought  against  those  causing 
death.  For  Instance,  we  have  a  special 
statute,  passed  in  1891,  requiring  persons  In 
charge  of  running  trains  to  keep  a  lookout, 
and  providing  that  tbe  company  operating 
tbe  railroad  shall  be. "responsible  to  tbe  per- 
son injured  for  all  damages  resulting  from 
neglect  to  keep  such  lookout."  Sand.  &.H. 
Dig.  S  6207.  This  Statute  Is  also  a  special 
act,  and  was  passed  subsequent  to  tbe  gen- 
eral statute  In  reference  to  the  survival  of 
actions;  but,  where  death  results  from  the 
failure  to  keep  such  a  lookout,  it  has  never 
been  doubted  that  an  action  may  be  brought 
against  the  railroad  company  causing  the 
death  for  the  benefit  of  the  next  of  kin. 
The  reports  of  this  court  show  that  numer- 
ous actions  of  that  kind  have  been  sustained, 
and  this  tbougb  tbe  statute  requiring  the 
lookout  to  be  kept  makes  no  provision  for  a 
survival  of  tbe  action.  Tbe  action  for  the 
benefit  of  the  next  of  kin  in  such  cases  is 
authorized  by  tbe  general  statute  above  re- 
ferred to,  which  embodies  the  substance  of 
the  English  statute  knovra  as  "Lord  Camp- 
bell's Act."  If  an  action  lies  for  the  benefit 
of  the  next  of  kin  when  the  death  of  a  child 
is  caused  by  a  failure  to  keep  the  lookout 
required  of  railroad  companies,  I  see  no  rea- 
son why  one  may  not  be  brought  when  death 
Is  wrongfully  caused  by  a  failure  of  the  op- 
erator of  a  coal  mine  to  obey  the  statute  for- 
bidding operators  of  mines  to  permit  chil- 
dren under  the  age  of  14  years  to  work  there- 
in. There  is  no  reason  for  a  different  rule 
In  tbe  two  cases,  and  I  am  therefore  unable 
to  agree  to  the  law  as  stated  In  the  opinion 
of  tbe  court  on  that  point. 

But.   though   I  dissent  from  the  reasons 


stated  in  the  opinion  of  the  court,  I  think 
the  judgment  of  reversal  is  right,  for  the 
reason  that  it  was  shown  that  the  plaintiff, 
Mrs.  Gabsky,  permitted  her  son  to  work  In 
the  mine,  and  tbat  It  was  at  her  request, 
made  through  one  Reskoski,  tbat  permission 
was  obtained  for  bim  to  work  in  tbe  mine  of 
defendant  where  he  was  killed.  The  stat- 
ute says  tbat  no  person  under  the  age  of  14 
shall  be  permitted  to  enter  any  mine  to  work 
therein.  The  defendant  company,  at  the  In- 
stance and  request  of  Mrs.  Gabsky,  permit- 
ted her  son  under  that  age  to  work  In  Its 
mine.  He  was  killed,  and  she  alleges  In 
this  action  that  bis  death  resulted  from  the 
act  of  tbe  company  In  permitting  him  to 
work  in  its  mine,  and  she  asks  for  a  judg- 
ment for  damages.  But  the  act  for  which 
she  complains  was  brought  about  through  her 
consent  and  connivance.  In  other  words, 
she'  asks  judgment  against  the  company  for 
damages  for  doing  tbat  which  she  requested 
it  to  do. 

A  statement  of  the  case,  it  seems  to  me, 
is  conclusive  against  her.  It  is  not  a  ques- 
tion of  contributory  negligence,  as  counsel 
contend,  but  a  question  whether  one  wrong- 
doer shall  recover  against  another  for  dam- 
ages resulting  from  an  act  which  they  jointly 
participated  In  and  brought  about.  "Volenti 
non  fit  injuria"  Is  a  maxim  of  tbe  law;  but 
this  case  goes  further,  for  Mrs.  Gabsky  not 
only  consented,  she  Instigated  and  procured, 
through  her  agent,  Reskoski,  the  permission 
of  the  company  for  her  son  to  work  In  the 
mine,  and  she  received  tbe  benefit  of  tbat 
labor. 

The  object  of  the  statute  was  to  protect 
tbe  minor  against  the  dangers  of  sucb  an 
occupation.  His  consent  or  willingness  to 
work  In  tbe  mine  would  amount  to  nothing, 
and  would  bar  neither'  himself  nor  next  of 
kin  from  bringing  an  action.  But  it  seems 
to  me  plain  that  a  parent  who  consents  to  a 
violation  of  this  statute,  and  exposes  her 
child  to  tbe  dangers  against  which  the  law 
seeks  to  shield  him,  cannot,  if  tbe  death  of 
ber  child  was  caused  by  such  violation  of  the 
law,  recover  damages  therefor.  The  law, 
based  on  sound  public  policy,  would  forbid 
a  recovery  In  sucb  a  case.  As  tbe  only  thing 
complained  of  is  an  act  to  which  she  con- 
sented, I  think  the  judgment  In  ber  favor  Is 
wrong,  and  should  be  reversed.  Cooley, 
Torts  (2d  Ed.);  Bishop,  Noncontract  Law, 
fS  54,  58;  Jaggard,  Torts,  H  189,  199. 

But  it  does  not  follow,  because  she  con- 
sented that  her  son  should  work  In  tbe  mine, 
that  she  consented  to  any  want  of  care  on 
the  part  of  tbe  company  towards  him  after 
he  entered  the  mine,  and  whether  she  could 
recover  If  the  Injury  was  caused  by  the  neg- 
ligence of  the  defendant  in  the  operation  of 
Its  mine  is  a  different  question  from  the  one 
decided,  and  need  not  be  considered,  for  the 
case  was  not  tried  on  tbat  theory. 
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•tal. 

(Supreme  Court  of  Arkansas.     Feb.  23,  1903.) 

RAILROADS— STOCK  QUARD8— INSUFFICIENCY 

—DESTRUCTION  OF  CROPa— EXTENT  OF 

LIABILITY— PENALTY— DAMAGES. 

1.  In  an  action  for  damages  to  crops  alleged 
to  have  been  sustained  by  the  insufflciency  of 
a  stock  guard  constructed  by  defendant  rail- 
road company,  an  instruction  that  if  the  guard 
was  improperly  constructed,  or  was  insufBdent, 
and  by  reason  thereof  stock  came  over  the 
guard  and  destroyed  plaintiff's  crops,  he  was 
entitled  to  recover,  was  erroneous;  the  rail- 
road company  being  liable  only  for  the  con- 
Btmctiou  of  a  stock  guard  as  well  adapted  for 
the  purpose  of  turning  stock  as  it  was  prac- 
ticable to  make  it,  in  connection  with  the  safe 
operation  of  its  road. 

2.  Sand.  &  H.  Dig.  SI  6238.  6239,  provide 
that,  where  a  railroad  fails  to  provide  sufficient 
gnards  for  turning  stock,  it  shall  be  liable  to 
the  person  or  persons  aggrieved  for  a  penalty 
not  less  than  $25,  nor  more  than  $200  for  each 
and  every  offense.  Bcld,  that  the  penalty  _  so 
prescribed  was  intended  as  full  compensation 
to  the  party  Injured,  and  such  party  was, 
therefore,  not  entitled  to  recover  as  damages 
the  value  of  crops  destroyed. 

Appeal  from  circuit  court.  Yell  county, 
Danville  district;    William  L.  Moose,  Judge. 

Action  by  O.  S.  Yosburg  and  others  against 
the  Choctaw  &  Memphis  Railroad  Company 
to  recover  damages  to  crops  by  stock,  alleged 
to  have  been  caused  by  Insufficient  stock 
gaps.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendant  appeals.    Reversed. 

J.  W.  McLoud  and  E.  B.  Pierce,  for  ap- 
pellant   John  M.  Parker,  tor  appellees. 

BATTLE,  J.  On  the  12tb  day  of  January, 
1900,  the  appellees  filed  In  the  Yell  circuit 
court  Danville  district,  their  complaint, 
which  la  In  words  and  figures  as  follows: 

"The  plaintiffs,  Q.  8.  Vosbnrg  and  T.  W. 
Brlggs,  complain  of  the  Choctaw  &  Memphis 
Railroad  Company,  for  that  the  said  Choctaw 
&  Memphis  Railroad  Company,  In  placing 
and  maintaining  a  stock  gap  at  the  entrance 
of  their  line  of  railroad  Into  the  Inclosed 
field,  situated  on  the  northeast  quarter  of 
section  twenty-five,  township  five  north,  range 
twenty-three  west  in  said  district,  and  other 
adjoining  lands,  then  in  possession  of  and 
cultivated  In  the  year  1899  by  plaintiffs,  so 
negligently  constructed  the  said  stock  gap 
that  it  failed  to  keep  stock  out  of  said  in- 
closed field,  and  that  horses,  cattle,  and  hogs 
entered  said  inclosure  over  said  stock  gap, 
and  eat  up,  knocked  out,  and  tramped  un- 
der foot  all  of  the  cotton  then  growing  on 
twenty-five  acres  of  land  inclosed  in  said  in- 
closed field,  thereby  totally  destroying  said 
cotton,  which  cotton  belonged  to  and  was  the 
property  of  these  plaintiffs;  that  the  cotton 
so  destroyed  was  of  the  value  of  one  hun- 
dred and  fifty  dollars,  and  therefore  plaintiffs 
allege  that  by  the  careless  and  Imperfect  man- 
ner of  constructing  and  maintaining  said 
stock  gap  said  stock  was  permitted  to  en- 
ter and  destroy  said  crop,  to  plaintiffs'  dam- 


age in  the  sum  of  one  hundred  and  fifty  dol- 
lars." 

On  August  29,  1900.  the  defendant  filed 
its  answer,  which  was  a  g^eneial  denial  of 
the  allegations  of  the  plaintiffs'  complaint 
and  in  addition  thereto  alleged  that  on  the 

day  of  December,  1898,  L.  L.  Briggs, 

who  was  at  that  time  the  owner  of  said 
lands,  for  a  valuable  consideration,  executed 
to  the  defendant  a  deed  releasing  all  damages 
to  his  said  property  by  reason  of  the  con- 
struction of  defendant's  railroad. 

There  was  no  issue  as  to  notice.  A  stock 
gap  was  constructed  by  the  defendant  The 
question  was,  was  It  sufildent  and  properly 
constructed?  Witnesses  testified  that  it  did 
not  keep  stock  out  of  the  plaintiffs'  field;  that 
stock  went  over  It  and  destroyed  plaintiffs' 
crop. 

A.  H.  Kllpatrlck  testified  that  he  bad  had 
10  or  11  years'  experience  In  investigating 
the  subject  of  stock  guards  on  railroads; 
that  he  was  familiar  with  the  kind  of  stock 
guards  that  were  generally  in  use  In  this  part 
of  the  country;  that  he  knew  the  particular 
kind  of  stock  guards  on  plaintiffs'  farm;  that 
he  had  examined  it;  "that  it  was  put  In 
properly;  that  it  Is  one  of  the  most  improyed 
that  are  in  general  use;  that  it  is  recognised 
as  one  of  the  best  there  is;  that  ordinarily 
this  stock  guard  turns  stock;  that  it  turns 
stock  in  Oklahoma  and  Kansas."  He  stated 
that  here  in  Arkansas  "stock  had  been  found 
that  will  cross  bridges  aa  high  as  38  feet  long, 
and  they  cross  all  sorts  of  guards;  that  there 
had  been  cases  where  horses  had  crossed 
bridges  20  feet  long,  and  they  had  cases 
where  hogs  had  crossed  bridges  38  feet  long, 
three  spans,  and  some  other  cases  where  they 
had  crossed  all  kinds  of  cattle  guards  tbat 
they  have  on  the  road." 

Among  the  instructions  given  to  the  Jury 
that  tried  the  issues  in  the  case,  over  the 
objections  of  the  defendant,  was  the  follow- 
ing: 

Instruction  3:  "Now,  if  you  find  from  the 
testimony  that  the  guard  was  improperly  con- 
structed, or  tbat  the  guard  Itself  was  insuffi- 
cient for  the  purpose  for  which  It  was  in- 
tended, and  that  by  reason  of  that  fact  stock 
came  over  the  guard  and  destroyed  the  crop 
of  the  plaintiff,  he  would  be  entitled  to  re- 
cover damages  for  the  value  of  the  crop  tbat 
was  destroyed." 

The  plaintiff  recovered  Judgment,  and  de- 
fendant appealed. 

The  Instruction  numbered  3,  given  by  the 
court  to  the  Jury,  was  erroneous.  According 
to  it  a  railroad  company,  when  it  constructs 
a  stock  guard,  becomes  an  insurer  of  Its 
sufficiency  to  prevent  cattle  or  stock  passing 
over  It  and  entering  an  inclosure;  but  this 
Is  not  true.  As  said  In  Choctaw  &  Memphis 
Railroad  Company  v.  Ooset,  70  Ark.  431,  68 
S.  W.  879,  "the  law  does  not  Impose  an  im- 
possible or  impracticable  duty  upon  the  com- 
pany, and  when  its  stock  guard  hi  aa  perfect 
and  as  well  adapted  for  the  purpose  of  torn- 
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tag  stock  as  It  Is  practicable  to  make  It,  in 
connectioii  with  the  safe  and  prudent  opera- 
tion of  the  road,  that  is  all  the  law  requires, 
and  the  company  has  discharged  Its  duty  un- 
der the  statute."  Andover  v.  Oould,  6  Mass. 
41,  4  Am.  Dec.  80;  Hinsdale  t.  Lamed,  16 
Mass.  65;  Camden  v.  Allen,  26  N.  J.  Law, 
398:  Shepard  t.  Commissioners,  8  Ohio  St 
354;  State  ex  reL  Gerke  y.  Board  of  Com'rs 
of  Hamilton  Ca,  26  Ohio  St  368;  Lang  t. 
Scott,  1  Blackf.  405,  12  Am.  Dec.  257;  Vic- 
tory y.  Fltzpatrlck,  8  Ind.  281;  Sutherland 
on  Statutory  Construction,  S8  325,  399;  Sedg- 
wick 

Tills  instruction  Is  defectiye  in  another  re- 
81>ect  It  says  that,  in  the  eyent  the  stock 
guard  in  question  was  Insufficient,  the  plain- 
tiffs were  entitied  to  recoyer  damages  for 
the  yalue  of  the  crop  that  was  destroyed. 
This  is  also  not  true.  The  statutes  created 
the  duty  of  the  railroad  company  to  construct 
stock  guards.  Before  their  enactment  there 
was  no  such  duty.  St  L.,  I.  M.  &  S.  By.  y. 
Walbrlnk,  47  Ark.  330,  1  S.  W.  645.  They 
prescribe  what  the  liability  of  the  railroad 
company  shall  be  in  the  eyent  it  fails  to  per- 
form this  duty,  and  that  is,  it  shall  be  liable 
to  the  person  or  persons  aggrieved  thereby 
for  a  penalty  of  not  less  than  $25  nor  more 
than  $200,  for  each  and  every  offense.  Sand. 
&  H.  Dig.  {{  6238,  6239.  The  Inference  Is 
that  the  penalty,  being  recoyerable  by  the 
party  aggrieved,  was  Intended  as  a  full  com- 
pensation to  him  for  the  Injury  received;  and 
therefore  he  Is  limited  to  the  remedy  given 
by  the  statute.  Stevens  v.  Jeacocke,  11  Q. 
B.  731;  Almy  y.  Harris,  5  Johns.  175;  Han- 
cock y.  Bank.  82  Ohio  St  194;  Bex  y.  Robin- 
son, 2  Burrows,  800,  803;  Andover  v.  Gould, 
6  Mass.  41;  Hinsdale  y.  Lamed,  16  Mass. 
65;  Camden  v.  Ellen,  26  N.  J.  Law,  398; 
Shepard  v.  Commissioners,  8  Ohio  St.  354; 
State  ez  rel.  Gerke  v.  Board  of  Com'rs  of 
Hamilton  Co.,  26  Ohio  St  369;  Lang  y.  Scott, 
1  Blackf.  405,  12  Am.  Dec.  257;  Victory  v. 
Fltzpatrlck.  8  Ind.  281;  Sutherland  on  Statu- 
tory Construction,  K  325,  399;  Sedgwick  on 
the  Construction  of  Statutory  and  Constitu- 
tional Laws  (2d  Ed.)  p.  343  et  seq.;  Endllch 
on  the  Interpretation  of  Statutes,  {  470. 

Reversed  and  remanded  for  a  new  trial. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  r. 

VAUGHAN. 

(Snpreme  Court  of  Arkansas.    Feb.  21,  19(^.) 

BHINBNT  DOMAIN-CONDEMNATION— DAU- 
AGES— SVIDENCB. 

1.  In  an  action  to  condemn  a  strip  of  land 
adjoining  a  river  for  railroad  purposes,  it  ap- 
peared that  it  was  the  intention  of  the  railroad 
company  to  erect  au  embankment  along  the 
river,  and  witnesses  for  defendant  testified  that 
when  tile  water  rose  high  enouKh  in  the  river 
to  overflow  the  embankment  it  would  wash  out 
defendant's  lands  not  taken,  but  the  undisputed 
evidence  of  experts  was  that  by  the  time  water 
could  flow  over  the  embankment,  back  water 
covering  the  land  would  be  several  feet  up  the 


embankment,  and  that  the  current  of  water  over 
the  embankment  would  be  checked,  bo  that 
there  could  be  no  washout  of  the  land  owing  to 
the  embankment  Held,  that  the  defendant's 
evidence  was  specnlativej  or  based  on  an  as- 
sumed state  of  facts  which  did  not  exist,  and 
was  insiiffieieut  to  support  a  verdict  for  dam- 
ages in  excess  of  the  value  of  the  land  taken. 

Battle  and  Wood,  JJ.,  dissenting. 

Appeal  from  circuit  court.  Independence 
coimty;    Frederick  D.  Fulkerson,  Judge. 

Action  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  against  O.  P. 
Vaughan.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

The  appellant  railway  company  filed  in 
the  circuit  court  its  petition  to  condemn  a 
right  of  way  over  a  portion  of  an  80-acre 
tract  of  land  belonging  to  the  appellee,  near 
White  river,  In  Independence  county.  On  a 
deposit  of  $50  being  made,  the  railway  com- 
pany proceeded  with  Its  work.  The  defend- 
ant answered,  setting  up  that  by  the  taking 
of  the  proposed  right  of  way  he  was  damaged 
greatiy  In  excess  of  the  value  of  the  amount 
of  land  actually  taken,  which  was  *Vioo  of 
an  acre.  He  averred  that  the  particular  cor- 
ner on  White  river  had  been  allowed  to 
grow  up  in  trees  and  underbrush  for  the  spe- 
cial purpose  of  protecting  the  caving  of  the 
river  bank  in  times  of  overflow.  That  this 
part  of  his  land  comprised  about  six  acres, 
and  out  of  this  was  to  be  carved  the  right  of 
way,  involving  the  clearing  of  **/ioo  of  an 
acre.  This,  It  was  alleged,  would  seriously 
Impair  the  effectiveness  of  the  precautions 
taken  by  defendant  for  the  protection  of 
his  land.  He  also  advanced  another  theory 
In  his  answer  in  enhancement  of  his  dam- 
ages, to  wit:  In  building  the  track  through 
this  six-acre  reservation  it  would  be  necessa-  - 
ry  to  construct  an  embankment  several  feet 
high,  which,  though  not  high  enough  to  pre- 
vent overflow,  would,  by  the  flow  of  water 
over  it,  cause  injurious  washing  and  gullying 
and  depositing  of  sand  and  gravel  upon  the 
remaining  part  of  the  tract  Alleges  that 
such  damage  will  amount  to  as  much  as  $3,- 
000,  to  which,  If  the  value  of  the  fraction  of 
an  acre  actually  appropriated  is  added,  ought 
to  entitle  defendant  to  recover  $3,050. 

Statement  of  Evidence. 

M.  A.  Hansen,  a  civil  engineer,  for  over 
20  years  In  the  employ  of  the  Iron  Mountain 
Railway  Company:  He  made  the  survey 
for  this  spur  track,  which  was  to  run  from 
near  the  station  of  Newark  to  a  gravel  bed 
on  White  river.  Witness  explains  to  the  Jury 
the  location  of  the  spur  track  from  a  blue 
print  (which  was  afterwards  Introduced  In 
evidence),  showing  that  the  line  ran  through 
the  extreme  northeast  corner  of  Vaughau's 
80-4cre  tract  Is  familiar  with  the  Vaughan 
land.  The  amount  of  land  taken  is  *Vioo 
of  an  acre.  The  track  will  be  on  an  embank- 
ment two  feet  high.  The  top  of  this  embank- 
ment would  be  23  feet  above  low-water  mark. 
If  the  water  got  high  enough  to  go  over  the 
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embankment,  It  would  first  overflow  the 
Vaughan  land  by  backing  up  from  the  slougb 
north,  on  the  Tancey  and  Magnesa  land,  and 
a  rise  of  five  feet  would  let  the  water  Into 
the  slough.  The  bottom  of  the  alougb  Is  23 
feet  below  the  grade  line.  At  the  time  of 
the  surrey  the  water  was  low,  and  was  about 
two  feet  lower  than  the  bottom  of  the  slough. 
By  the  time  the  high  water  reaches  the  top 
of  the  two-foot  dump  which  Is  on  Vaughan's 
land.  It  would  have  completely  flooded  all 
the  rest  of  his  land  by  reason  of  the  water 
having  previously  come  In  from  the  slongh. 
This  land  of  Vaughan's,  and  that  of  Yancey, 
lying  Immediately  north  of  it,  are  so  situated 
with  reference  to  the  river  and  the  slough 
as  to  constitute  what  Is  called  an  "Island." 
Witness  was  asked  if  all  the  other  landowners 
had  not  donated  the  land  necessary  for  this 
right  of  way  through  their  respective  tracts. 
Objected  to,  and  objections  sustained  and  ex- 
ceptions saved.  On  cross-examination  wit- 
ness says  the  slongh  is  160  feet  wide. 
Tlirongb  the  slough  the  dump  is  10  feet  high. 
This  does  not  injure  Vaughan's  land  by  stop- 
ping the  natural  outlet  for  the  water,  but, 
on  the  contrary,  protects  It  It  would  "check 
the  water,  and  there  would  be  no  washing 
or  scouring."  The  line  runs  through  no  cul- 
tivated land,  but  only  through  the  part  cov- 
ered with  trees  and  brush.  This  Is  left  intact, 
except  for  the  SO-foot  right  of  way.  There  Is 
brush  and  timber  between  the  track  and  the 
river. 

Defendant's  Bvidence. 

C.  P.  Vaughan,  the  defendant,  in  his  own 
behalf,  testified  that  his  entire  tract  was  80 
acres,  with  74  and  a  fraction  In  cultivation. 
That  part  cornering  on  the  river  was  left 
uncleared,  so  as  to  protect  it  from  the  high 
water.  Gives  $50  per  acre,  total  |4,000,  as 
the  value  of  the  land.  The  proposed  railroad 
track  was  about  160  feet  from  the  river. 
Between  It  and  the  river  is  a  country  road. 
On  the  main  proposition,  as  to  whether  the 
land  not  taken  would  be  Injuriously  affected, 
witness  says:  "The  nature  of  that  obstruction 
would  cause  the  water  to  pour  over  there, 
and  wash  the  land.  It  is  liable  to  ruin  the 
whole  farm.  It  being  of  a  sandy  nature,  it 
would  continue  to  cut  and  ruin  the  land." 
He  also  says  that,  "In  my  opinion.  It  would 
cover  it  with  sand  and  gravel."  Witness  was 
asked  as  follows:  "You  heard  something 
about  the  water  backing  up  in  time  of  over- 
flow. This  dump,  when  the  water  would  be 
high  enough,  would  that  afford  an  obstmc- 
tion— that  two  feet  there?"  The  answer  of 
witness  was:  "If  I  understand  you,  no.  I 
think  not.  It  would  be  up  to  the  embank- 
ment. The  water  would  pour  over  It  before 
It  got  up  to  the  two  feet"  Here  witness  was 
interrupted  by  his  counsel,  and  the  follow- 
ing occurred:  "Q.  Now,  I'll  ask  you  this 
question.  A.  I  haven't  gone  out  on  the  land 
at  the  time  when  the  water  was  the  highest 
—    Q.  Wait  a  minute—    A.  When  the  river 


gets  -up  pretty  high,  tbe  headwater  would 
come  In  here  first  the  headwater  from  the 
river.  Q.  I  want  to  ask  you  this  question— 
A.  It  gets  18  inches  in  the  house."  Here  the 
inquiry  shifted,  and  defendant  was  asked 
why  he  left  the  strip  of  timber  there,  and  he 
said  it  was  to  protect  the  land.  Witness  then 
points  out  on  the  plat  where  the  high  p:;rt 
of  his  land  is,  and  testifies  generally  as  to  its 
topography.  Says  he  would  not  take  less 
than  $200  for  the  part  taken  by  the  railway 
company.  Witness  was  then  asked:  "How 
much  damage  have  you  sustained  by  the  loca- 
tion of  the  railroad,  considering  the  manner 
in  which  it  cuts  it  up,  the  number  of  acres 
taken,  the  inconvenience,  etc.,  taking  all  the 
things  you  have  mentioned  into  consideratloD, 
the  location  and  construction  of  the  road  and 
the  overflow  of  your  land?  Now  estimate  the 
difference  in  value  of  the  land  before  the 
building  of  the  road  and  the  value  of  It  now— 
how  much  damage  have  you  sustained?  A. 
From  my  estimate,  the  farm  will  be  worth- 
less. From  washing  and  covering  the  land 
with  sand  and  gravel,  the  farm  would  be 
worthless.  Q.  What  do  you  say  the  damage 
would  be  then?  A.  The  damage  would  be 
the  full  value  of  the  farm,  $50  per  acre.  $4,- 
000.  I  think  the  final  result  would  be  the 
farm  would  wash  and  cover  up  with  the  sand 
and  gravel."  Witness  was  asked  on  cross- 
examination  if  he  had  se^i  the  road  as  staked 
out,  and  answered  in  the  negative.  The  rest 
of  the  trees  are  still  there  between  the  road 
and  the  river.  He  was  asked  to  explain 
more  fully  his  theory  of  complete  ruin  of  the 
land,  as  follows:  "Q.  I  am  trying  to  get  at 
your  estimate  of  damages.  You  estimate  the 
land  at  $50  per  acre  now.  Now,  the  400  feet 
embankment  what  would  be  the  damage  by 
reason  of  that?  Do  you  suppose  you  are  in- 
jured? A.  I  think  the  farm  would  be  even- 
tually destroyed.  Q.  What  would  it  be  worth 
for  that  (recurring  to  the  item  of  400  feet 
embankment)  ?  A.  I  can't  answer  that  ques- 
tion." Then,  on  redirect  examination,  his 
own  counsel  asked  him  to  explain  to  the  Jury 
just  bow  the  embankment  would  injure  .the 
land.  His  answer  was  as  follows:  "In  my 
opinion,  after  putting  the  embankment  there, 
it  will  cause  the  water  to  pour  over  the  em- 
bankment give  It  greater  force,  and  wash  the 
land."  This,  witness  says,  is  owing  to  the 
nature  of  the  land,  which  is  a  sandy  mixture 
and  sedhnent.  Has  known  the  land  20  years. 
There  is  a  deposit  of  sand  and  gravel  on  the 
land  now.  but  it  does  not  interfere  with  its 
use  for  agricultural  purposes.  When  asked 
if  it  depreciated  it  in  value,  he  answered: 
"No,  sir.  By  reason  of  the  nature  of  the 
soil,  it  is  taken  off  the  land  and  carried  away. 
In  my  opinion,  the  embankment  will  natural- 
ly break,  and  cause  a  stronger  current 
through  there,  and  cause  the  land  to  wash 
more."  Witness  referred  to  the  headwater, 
when  he  said  it  would  pour  over  the  onbank- 
ment 
John  Dodd,  when  asked  about  his  acquaint- 
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Mice  vr\tb  the  land,  said  he  had  never' seen 
it  In  time  of  orerflow.  Witness  was  asked 
his  opinion  as  to  the  effect  of  the  embank- 
ment in  time  of  overflow,  and  replied  that 
"it  would  cause  the  water  to  wash  his  land." 
When  asked  as  to  the  extent  of  the  damage, 
as  well  as  the  nature  of  It  his  answer  was: 
"I  can't  tell  you.  It  would  injure  it  How 
much,  I  couldn't  tell  you."  He  says  It  would 
make  a  difference  in  value,  because  of  the 
effect  of  washing  over  the  embankment  and 
through  It  If  It  should  break,  and  would  carry 
gravel  and  sand  on  It.  Thinks  the  land  is 
worth  now  about  $40  an  acre.  On  cross-ex- 
amination, witness  expressed  an  opinion  as 
to  the  effect  of  the  embankment  in  retard- 
ing the  headwater  until  the  land  on  the  far 
side  of  it  was  filled  with  backwater.  He  was 
asked:  "Q.  Suppose  you  raise  that  two  feet, 
so  as  to  bold  the  rlv»  back  until  it  got  two 
or  three  feet  higher  than  here,  wouldn't  the 
water  naturally  back  In  here  on  the  land,  and 
keep  It  from  washing?  A.  Why,  I  couldn't 
tell  you  about  that."  Pressed  further  on 
this  point,  witness  says,  "Why,  I  think,  the 
cnrrent  would  ran -over  the  backwater,  and 
wash  It  underneath."  Witness  does  not  know 
how  much  current  there  Is  on  Vaugban's 
land,  but  knows  what  it  did  to  his  (witness*) 
fence  "over  across  the  river."  And,  finally, 
on  redirect  examination,  witness  says,  in  an- 
swer to  the  question  whether  he  can  fix  any 
amount  of  damages:  "It  damages  it  some. 
I  can't  tell  what." 

Ike  Magnesa  lives  about  two  miles  from 
Vaugban's  land.  Says  the  current  strikes 
that  land  about  the  northeast  comer.  He 
was  asked:  "Take  this  plat  Suppose  this 
timber  is  cut  out  and  an  embankment  2  or 
3  feet  high  put  across  there,  what  would  be 
the  effect  there  in  high  water?  What  would 
be  the  probable  effect?"  He  replied  that  the 
water  would  go  o\et,  and  cut  the  ground. 
The  embankment  would  be  a  disadvantage. 
It  would  keep  on  washing  from  year  to  year. 
Thinks  the  land  is  worth  $40  an  acre.  When 
asked  to  place  an  estimate  upon  the  amount 
of  depreciation  in  the  value  of  the  land,  he 
says:  "Well,  I  know  the  land  would  be 
mined.  Kverybody  knows  that"  After  re- 
peated qnestlons,  witness  is  unable  to  give 
any  estimate  of  the  amount  of  depreciation. 

Several  other  witnesses  gave  opinions  sim- 
ilar to  the  foregoing,  placing  their  estimate 
of  the  damage  to  the  land  at  from  25  to  100 
per  cent 

M.  A.  Hansen,'  recalled  for  plaintiff,  and 
exhibited  plat  admitted  in  evidence,  said,  in 
substance:  The  amount  of  land  taken  Is 
**/ioo  of  an  acre.  The  embankment  is  14 
feet  at  the  top;  slopes  on  each  side  8  feet 
horizontal  to  1  foot  perpendicular,  and  is  26 
feet  at  the  base.  Explains  why  the  flowing 
of  water  over  the  embankment  will  not  in- 
juriously affect  the  land  on  the  other  side  of 
it  "Here  is  an  open  trestle  across  the 
slough,  and  the  water  naturally  flows  in  here, 
and  win  follow  the  coarse  of  the  slough,  and, 
72S.W.-«7 


before  the  water  readies  the  height  of  this 
here,  the  water  comes  In  here  and  meets  It— 
meets  the  headwater.  Q.  It  comes  in  and 
holds  the  headwater?  A.  Yes,  sir.  Q.  Would 
the  backwater  affect  the  current  through 
here?  A.  There  would  be  no  current  Q. 
What  do  you  say  as  to  whether  the  current 
of  headwater  would  run  under  the  backwa- 
ter? A.  As  soon  as  it  backs  up  here  to  the 
headwater,  It  equalizes."  The  backwater 
would  fill  up  on  the  side  opposite  from  the 
river,  so  that  there  would  be  no  washing 
when  the  headwater  is  high  enough  to  go 
over  the  dump. 

J.  O.  Yancey:  His  land  adjoins  the  Vaa- 
ghan  land  on  the  north,  and  the  same  track 
will  run  over  it.  Says  the  land  was  worth 
$40  an  acre.  The  value  wUl  not  be  depre- 
dated at  all  by  the  dump.  .He  explains  why 
as  follows:  "For  the  simple  reason  that 
these  depressions  here  will  fill  up  with  back- 
water before  the  headwater  comes  in  here, 
and  will  check  the  amount  It  will  naturally 
fill  in  here,  because  water  seeks  its  level." 
Again:  "Rather,  I  think,  it  would  be  a  pro- 
tection. Instead  of  a  damage.  The  river 
comes  down  here,  and  this  Is  all  lowland 
here,  and  the  water  would  come  in  here,  and 
fill  these  depressions,  and  back  up  here  be- 
fore the  current  from  the  river  gets  up  here. 
It  can't  wash  over  that  embankment" 

Tom  Alagness  has  known  the  land  all  his 
life.  Knows  where  the  spur  track  Is  to  run. 
A.sked  whether  the  building  of  the  two-foot 
dump  will  increase  or  decrease  the  value  of 
the  remaining  land,  witness  says,  "It  would 
be  Increased  In  value."  Asked  as  to  what 
effect  this  embankment  would  have  in  ob- 
structing the  headwater  in  time  of  overflow, 
he  says,  "Why,  surely,  the  backwater  would 
flll  in  here  to  the  embankment"  within  2  or 
3  inches  of  the  top  of  it  "Q.  What  effect 
would  It  have,  then,  on  Mr.  Vaugban's  land 
here  In  overflow  times?  Would  it  be  an  In- 
Jury  In  any  way?  A.  No,  it  would  Increase 
the  value  to  his  land  back  here." 

John  Austin  knows  the  Vaughan  land,  and 
is  familiar  With  the  way  the  spur  track  will 
cross  it  Asked  for  his  opinion  as  to  the  ef- 
fect of  the  dump  of  two  feet  he  answers 
(referring  to  the  plat):  "The  water  would 
flll  this  low  ground  here,  and  back  up  here, 
before  It  got  over  here.  •  •  •  The  wa- 
ter would  come  around  in  this  slough,  and 
back  up  here,"  before  the  headwater  got  to 
the  top  of  the  embankment  and  run  over. 
But  cannot  say  that  there  would  be  no  dam- 
age. 

Mr.  SIdwards  knows  the  land,  and  the  lo- 
cation of  the  spur  track.  The  same  question 
was  put  to  him  as  to  the  probable  effect  of 
the  building  of  the  two-foot  dump,  and  he 
says  he  does  not  think  it  would  be  any  In- 
Jury  to  the  land.  The  backwater  comes  into 
the  slough,  and  the  low  places  flll  up  until 
the  water  comes  up  to  the  embankment. 
The  land  is  worth  $40  an  acre. 

Capt  Parkin,  dvll  engineer.  In  the  employ 
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of  tbe  United  States  government, '  and  In 
cbarge  of  the  river  work  on  Wblte  river: 
Is  familiar  with  the  effect  of  high  water  on 
that  river,  having  made  a  attidy  of  it  The 
question  was  put  to  the  witness.  In  connec- 
tion with  tbe  plat  showing  the  locality, 
whether  the  dump  proposed  to  be  built 
across  the  corner  of  the  Vaughan  tract  would 
be  an  Injury  to  the  remaining  land.  It  be- 
ing shown  to  him  that  where  the  track  was 
carried  over  tbe  slough  It  was  on  trestle- 
work,  which  left  the  space  open,  witness 
stated  that  the  effect  would  be  "to  save  tbe 
land."  By  raising  the  place  where  the  head- 
water comes  in  two  feet,  it  would  give  the 
backwater  more  time  to  come  in  and  fill  up 
the  space  On  the  Inside  of  the  dump.  Asked 
If  tbe  land  would  be  damaged  by  the  bead- 
water  pouring  over  the  dump,  witness  re- 
plied, "No,  sir;  I  would  consider  it  a  benefit 
to  my  land,  if  I  had  It."  On  cross-examina- 
tion witness  said  he  predicated  his  conclu- 
sions upon  the  way  the  locality  was  repre- 
sented on  the  map,  and  does  not  think  that 
tbe  cun-ent  would  strike  tbe  land  where  tbe 
defendant  said  It  would.  Does  not  think 
that  tbe  dump. of  two  feet  would  protect  the 
land,  nor,  if  the  water  got  two  or  three  feet 
higher  than  the  dump,  would  it  cause  the 
land  to  wash.  Witness  testifies  according  to 
what  the  plat  shows. 

Dodge  &  Johnson,  for  appellant  J.  W. 
Butler,  for  appellee. 

HUGHES,  J.  (after  stating  tbe  facts).  It 
seems  from  tbe  testimony  of  witnesses  In 
this  case  upon  tbe  part  of  tbe  defendant  that 
their  opinions  were  based  upon  an  assumed 
theory,  which  was  not  proven  to  exist  It  is 
true  that  under  the  decisions  in  this  state 
opinion  evidence  is  competent  to  prove  dam- 
ages to  land  caused  by  a  railroad  right  of 
way;  that  it  is  competent  to  show  by  the 
opinion  of  witnesses  the  value  of  the  land 
before  the  right  of  way  for  a  railroad  is  tak- 
en and  tbe  value  of  it  after  it  Is  taken,  tbe 
difference  being  tbe  amount  of  tbe  damage, 
to  which  must  be  added  tbe  value  of  tbe  land 
actually  appropriated.  But  we  are  of  the 
opinion  that  that  kind  of  opinion  evidence 
must  be  based  upon  existing  facts,  and  not 
merely  speculative,  based  upon  an  assump- 
tion and  a  theory  as  to  facts  that  may  or 
may  not  exist  in  tbe  future,  especially  when 
tbe  assumption  and  theory  is  contrary  to 
physical  facts  that  exist  In  tbe .  case.  In 
this  case  the  expert  testimony  of  witnesses 
was  that,  when  the  headwater  rose  to  the 
top  of  the  dump,  and  overflowed  it,  tbe  back- 
water on  tbe  opposite  side  would  be  high 
enough  to  meet  it.  and  that  there  would,  con- 
sequently, be  no  current  over  the  land,  and 
no  washing  of  the  land,  by  reason  of  the  wa- 
ter coming  over  the  dump  or  embankment 
It  Is  undisputed  that  the  water  ran  down  a 
slough  160  feet  wide  when  the  river  was 
up,   and  covered   the  defendant's   land  as 


backwater,  and  that  this  backwater  reacbcK 
the  dump  or  embankment  of  the  railroad 
and  was  several  feet  up  the  side  of    tbal 
embankment   before    tbe   headwater    would 
flow  over  the  dump,  and  that  thus  the  cur- 
rent of  the  headwater  would  be  checked  and 
neotrallzed,  so  there  oould  be  no   scouring 
or  washing  by  reason  of  the  water  coming 
over  the  dump.    This  is  the  sworn  opinion. 
In  substance,  of  those  who  were  competent 
to  testify  In  such  case,  as  experts,  from  tUeir 
experience  and  observations.     As  we  view 
the  testimony  In  this  case,  there  is  no  evi- 
dence to   contradict  the  existence   of    tbe 
physical  conditions  upon  which  this  evidence 
Is  based.     Certainly,  it  Is  not  contradicted 
by  the  theory  and  speculation  of  tbe    de- 
fondant's  witnesses  that,  where  water  poors 
over  an  embankment  on  uncovered  ground 
unobstructed  it  will  wash  and  scour  and  In- 
Jiu>e  tbe  land.    This  was  the  theory  and  as- 
sumption of  the  defendant    It  seems  tbat  at 
the  time  this   cause   was   tried  there    bad 
been  no  overflow  since  the  building  of  tbe 
embankment 

The  testimony  of  the  defendant's  witness- 
es seems  to  be  speculation  upon  a  state  of 
assumed  facts,  which  were  not  shown  to 
exist,  and  whicb  were  contrary  to  pbysica! 
conditions  whicb  were  as  well  established 
by  tbe  opinions  of  expert  witnesses  as  suob 
testimony  could  establish  probable  condi- 
tions that  might  exist  At  all  events,  we 
think  the  verdict  was  excessive,  and  tbat  the 
evidence  is  not  sufficient  to  warrant  a  find- 
ing for  the  amount  of  damages  awarded 
thereby.  The  defendant's  evidence  is  too  re- 
mote and  speculative  to  support  a  verdict 
St  liOuis,  A.  &  T.  R.  Go.  V.  Anderson.  38  Ark. 
171. 

The  judgment  Is  reversed,  and  tbe  cause 
is  remandedfor  a  new  trial. 

BATTLE  and  WOOD,  JJ.,  dissent 


DANIEL  T.  PT.  WORTH  &.  R.  G.  RY.  OO. 

(Supreme  Court  of  Texas.     March  9,  1903.) 

NUISANCES— DISCOMFORT  IN  VSB  OP  HOME- 
DAMAQSS. 
1.  In  one  actiou  oue  may  recover  damaRps 
for  discomfort  of  hlipsclf  and  familv  in  t!ip 
use  of  their  home  owine  to  the  erection  anJ 
use  of  a  neighboring  coal  hoist  and  also  dam- 
ages for  depreciation  in  the  value  of  the  prop- 
erty. 

Error  from  Court  of  GivU  Appeals  of  Sec- 
ond Supreme  Judicial  District. 

Action  of  J.  T.  Daniel  against  the  Ft 
Worth  &  Rio  Grande  Railway  Company. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
jifais  afllrmiug  a  judgment  for  defendant  (Gt 
S.  W.  1»8),  plaintiff  brings  error.    Reversed. 

J.  W.  Parker.  W.  T.  Carlton,  and  J.  B. 
Keith,  for  plaintiff  in  error.  West,  Chapman 
&  West,  for  defendant  In  error. 

1 1  Sm  Nniauca,  toI.  (T.  C«Dt.  DIx.  i  lU. 
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BBOWN,  J.  The  Court  of  Civil  Appeals 
made  no  findings  of  fact  In  tbls  case  (69  S. 
W.  198),  but  we  have  referred  to  the  rec- 
ord, from  which  we  make  the  following 
statement:  Defendant  In  error  was  operat- 
ing a  railroad  ttirougb  the  town  of  Stephen- 
ville.  In  Eratta  county,  and  J.  T.  Daniel  pur- 
ciuised  a  lot  In  said  town,  about  250  feet 
west  of  the  railroad  track,  on  which  he  had 
resided  for  some  years,  when  the  defendant 
in  error  bnilt  a  platform,  300  feet  long,  be- 
tween the  main  track  and  plaintiff's  resi- 
dence, between  tbe  two  side  tracks,  which 
were  on  tbe  west  side  of  tbe  main  track. 
The  railroad  company  also  erected  near  the 
platform  a  hoist,  about  25  feet  blgh,  by 
which  the  coal  was  raised  from  the  platform 
in  iron  buckets  and  dumped  into  the  tenders 
of  engines,  lliere  was  evidence  which  tend- 
ed to  prove  that  the  coal  dust  from  coal 
thus  placed  In  the  tender  was  carried  by 
the  wind  to  and  into  plaintiff's  residence, 
and  settled  upon  his  furniture,  the  walls, 
and  upon  the  outside  of  the  house,  so  as  to 
produce  discomfort  to  the  plaintiff  and  his 
family.  Tbe  evidence  also  tended  to  show 
that  the  noise  caused  by  operating  the  hoist 
and  buckets,  and  tbe  noise  caused  by  the 
engines  while  taking  tbe  coal,  prevented  tbe 
plaintiff  and  his  wife  from  sleeping  at  night, 
and  disturbed  and  annoyed  them  in  their 
enjoyment  of  their  home. 

Plaintiff  brought  this  suit  against  the  rail- 
road company  to  recover  the  damages  occa- 
sioned to  him  by  the  depreciation  of  his 
property  on  account  of  the  facts  before  stat- 
ed, which  were  alleged  in  the  petition  with 
sufficient  certainty  and  particularity,  and  the 
petition  also  contained  the  following  allega- 
tion: "That,  by  reason  of  the  things  here- 
inbefore alleged,  plaintiff  and  his  wife  have 
experienced  and  have  been  subjected  to  con- 
tinually, both  day  and  night,  great  physical 
and  mental  discomfort,  and  been  vexed,  har- 
assed,' and  annoyed  to  a  degree  almost  in- 
supportable, to  their  great  and  irreparable 
injury,  and  have  been  thereby  damaged  to 
tbe  further  sum  of  |500."  Tbe  court  char- 
ged tbe  Jury  upon  tbe  right  of  the  plaintiff 
to  recover  for  the  depreciation  in  the  value 
of  his  property,  but  refused  to  submit  to  the 
Jury  the  following  special  charge  by  the 
plaintiff:  '"If  yon  believe,  from  a  preponder- 
ance of  the  evidence  in  this  case,  that  the 
plaintiff,  3.  T.  Daniel,  and  his  wife,  have 
been  personally  annoyed  and  discomforted 
in  the  use  and  enjoyment  of  their  home  by 
smoke  or  coal  dust,  or  by  vfbrating,  grating, 
or  disagreeable  noises  coming  from  defend- 
ant's coal  yards  and  coal  bolst  Into  or  on 
the  house  and  premises  of  plaintiff,  then  you 
will  find  for  plaintiff,  and  award  to  him  by 
your  verdict  such  damages  as  in  your  Judg- 
ment will  reasonably  and  fairly  compensate 
bim  for  such  annoyance  or  discomforture  suf- 
fered by  himself  and  wife,  not  to  exceed  the 
amount  sued  for  for  annoyance."  There  was 
a  verdict  and  a  Judgment  for  tbe  defendant, 


which  was  atllrmed  by  the  Court  of  Civil 
Appeals. 

The  trial  court  committed  error  in  refusing 
the  special  charge  requested  by  the  plaintiff. 
If  the  plaintiff  was  entitled  to  recover  upon 
the  evidence,  the  right  of  recovery  is  not 
limited  to  the  depreciation  In  the  value  of 
the  property,  but  he  may  recover  damages 
for  tbe  discomfort  of  himself  and  family 
in  the  use  of  tbe  home  caused  by  the  erec- 
tion and  use  of  the  coal  hoists.  Bal.  &  Poto- 
mac R.  R.  Co.  V.  Fifth  Baptist  Church,  108 
U.  8.  335,  2  Sup.  Ct  719,  27  L.  Ed.  739; 
Randolf  v.  Bloomfleld,  77  Iowa,  52,  41  N.  W. 
502,  14  Am.  St  Rep.  208;  Illinois  Central 
Ry.  Co.  V.  Katherlne  GrablU,  50  111.  241; 
Pierce  v.  Wagner,  29  Minn.  355,  13  N.  W. 
170;  Brown  v.  C.  &  A.  Ry.  Co.,  80  Mo.  457; 
Penn.  Ry.  Co.  v.  Angel,  41  N.  J.  Bq.  316, 
7  Atl.  432,  56  Am.  Rep.  1. 

In  Baltimore  &.  Potomac  Railway  Com- 
pany V.  Fifth  Baptist  Church,  above  cited, 
the  Supreme  Court  of  the  United  States  ex- 
presses the  rule  in  this  explicit  language: 
"The  instruction  of  the  court  as  to  tbe  esti- 
mate of  damages  was  correct  Mere  depre- 
ciation of  the  property  was  not  the  only 
element  for  consideration.  That  might  in- 
deed, be  entirely  disregarded.  The  plaintiff 
was  entitled  to  recover  because  of  the  in- 
convenience and  discomfort  caused  to  the 
congregation  assembled,  thus  necessarily 
tending  to  destroy  the  use  of  toe  building 
for  the  purposes  for  which  it  was  erected 
and  dedicated.  The  property  might  not  be 
depreciated  in  its  salable  or  market  value, 
if  the  building  bad  been  entirely  closed  for 
those  purposes  by  tbe  noise,  smoke,  and 
odors  of  the  defendant's  shops.  It  might 
then,  perhaps,  have  .brought  in  the  market 
as  great  a  price  to  be  used  for  some  other 
purpose.  But  as  the  court  below  very  proper- 
ly said  to  the  Jury,  the  congregation  had  the 
same  light  to  the  comfortable  enjoyment 
of  its  house  for  church  purposes  that  a  pri- 
vate gentleman  has  to  the  comfortable  en- 
joyment of  his  own  bouse,  and  it  is  tbe  dis- 
comfort and  annoyance  in  its  use  for  those 
purposes  which  is  the  primary  consideration 
in  allowing  damages.  As  with  a  blow  on 
the  face,  there  may  be  no  arithmetical  rule 
for  the  estimate  of  damages. .  Ttiere  is,  how- 
ever, an  injury,  the  extent  of  which  the  jury 
may  measure."  The  clear  statement  of  tbe 
proposition  renders  argument  in  its  applica- 
tion to  this  case  unnecessary.  We  have 
found  but  one  case  that  bolus  the  contrary 
doctrine.  Kemper  and  Wife  v.  Louisville,  14 
Bush,  87.  in  which  the  Court  of  Appeals  of 
Kentucky  incidentally  stated  that  tbe  plain- 
tiffs in  the  case  were  not  entitled  to  recover 
"for  loss  of  time  on  tbe  part  of  the  occu- 
pants on  account  of  sickness  caused  by  the 
stagnant  water,  etc.";  but  tbe  question  does 
not  seem  to  have  elicited  discussion  from 
that  court  and  no  reason  is  assigned  nor 
authority  cited  in  support  of  tbe  decision. 

In  support  of  its  opinion,  tbe  court  of  Civil 


Digitized  by 


Google 


680 


T2  SOUTHWESTERN  REPORTER. 


(Ter, 


Appeals  dtes  Rosenthal  v.  Railway  Co.,  78 
Tex.  325,  15  S.  W.  268;  Baugh  v.  Railway 
Co.,  80  Tex.  5fl,  15  S.  W.  58T;  Railway  Co. 
V.  Hall,  78  Tex.  169,  14  S.  W.  259,  9  L.  R, 
A.  298.  22  Am.  St  Rep.  42;  and  Railway 
Co.  V.  O'Maley,  46  S.  W.  227. 

In  Rosenthal  v.  Railway  Company  the 
right  of  recovery  (or  personal  Inconvenience 
on  account  of  the  noises  complained  of  was 
not  In  Issue,  but  the  plaintiff  claimed  dam- 
ages to  the  property  because  of  faulty  con- 
struction of  the  roadbed,  and  on  account  of 
noise,  smoke,  etc.,  and  the  court  simply  held 
that  under  the  facts  of  that  case  the  d^re- 
clatlon  in  the  value  of  the  property  was  the 
safest  measure  of  damages. 

In  Baugh  V.  Railway  Company  the  plain- 
tiff alleged  depreciation  in  the  value  of  his 
property,  but  In  support  of  his  claim  set  up 
matters  of  a  character  which  would  have 
sustained  an  action  for  personal  discomfort, 
showing  that  the  nuisance  was  temporary, 
and  the  court  held  that  under  such  allega- 
tions the  plaintiff  could  not  recover  for  loss 
In  the  value  of  the  property. 

In  Railway  Company  v.  Hall  the  action 
was  for  depreciation  in  the  value  of  property 
arising  from  smoke,  noise,  etc.  The  railroad 
was  constructed  near  to,  but  not  on,  the 
land.  The  question  arose  under  article  1, 
section  17,  of  the  constitution.  It  being  claim- 
ed by  the  railroad  company,  that  the  dam- 
age to  the  property  could  not  be  recovered, 
there  being  no  taking  of  it,  but  our  Supreme 
Court  held  that  it  could  be  recovered. 

Railway  Company  v.  O'Maley  was  a  suit 
for  damages  on  account  of  the  location  of 
stock  pens  near  the  home  of  plaintiff,  and 
claim  was  made  for  the  difference  between 
the  value  of  the  properly  before  and  after 
the  construction  of  the  pens,  upon  the  alle- 
gations that  the  pens  rendered  the  property 
uncomfortable  for  the  occupants  as  a  home. 
There  was  no  claim  of  damages  for  personal 
discomfort,  and  the  court  held  that  under 
the  facts  the  damages  to  the  property  were 
recoverable. 

No  case  decided  by  this  court  justifies  the 
conclusion  that,  if  a  structure,  permanent  in 
character,  is  a  nuisance  from  which  injury 
results  to  adjacent  property,  and  by  which 
nuisance  the  health  of  the  occupants  is  im- 
paired or  the  comfortable  enjoyment  of  it  Is 
destroyed,  the  injured  party  Is  limited  to 
compensation  for  the  impairment  of  the  val- 
ue of  the  property.  To  the  contrary,  it  is 
a  rule  of  our  law  that  full  compensation  may 
be  awarded  in  one  suit  to  the  owner  for 
all  damages  sustained  from  the  same  cause, 
and  we  see  no  reason  why  a  party,  dam- 
aged in  the  value  of  his  property  and  in  his 
health  or  the  enjoyment  of  the  property, 
should  be  denied  the  right  to  recover  for 
either  or  both  wrongs.  The  existence  of  a 
permanent  nuisance  may  cause  Injury  by 
destroying  the  comfort  of  a  borne  and  not 
cause  loss  in  the  market  value  of  the  prop- 
erty, or  it  may  cause  Injury  to  both;   hence 


adequate  compensation  must  embrace  all  the 
damage  done  and  no  more. 

The  pleadings  and  evidence  in  tliis  case 
do  not  present  any  question  of  excuse  for 
the  railroad  company  upon  the  ground  that 
It  was  reasonably  necessary  that  the  coal 
hoist  should  be  located  at  tliat  particular 
place.  We  therefore  do  not  pass  upon  that 
question. 

It  Is  ordered  that  the  judgments  of  the  dis- 
trict court  and  of  the  Court  of  Civil  Appeals 
be  reversed,  and  tliat  this  cause  be  remand- 
ed, and  that  the  defendant  in  error  pay  the 
costs  of  the  Court  of  Civil  Appeals  and  of 
this  court 


iBTNA  LIFE  INS.  CO.  r.  J.  B.  PARKER 
&  CO. 

(Supreme   Court  of  Texas.     March  9,   1903.) 

Corrected  opinion. 

For  former  opinion,  see  72  S.  W.  16& 

GAINES,  0.  3.  In  our  opinion  in  tliis  case, 
in  speaking  of  the  action  of  the  Court  of 
Civil  Appeals,  we  inadvertently  said  that 
"after  certifying  the  questions  they  had  af- 
firmed the  judgment  of  the  trial  court  in  part 
and  reversed  It  in  part"  etc  The  use  of 
the  word  "after"  is  clearly  a  clerical  error. 
It  should  have  been  "before  certifying  the 
questions,"  etc.  As  the  opinion  now  stands. 
It  leads  to  the  inference  that  the  Court  of 
Civil  Appeals  had  decided  the  case  while  the 
question  was  pending  in  this  court  which 
does  that  court  an  injustice.  We  therefore 
deem  it  proper  to  correct  our  opinion  so  as  to 
read  "before,"  instead  of  "after,"  in  the 
phrase  Just  quoted.  It  is  accordingly  so  or- 
dered. 


RAYMOND  T.  TARRINGTON  et  aL 
(Supreme  Court  of  Texas.    March  9.  1903.) 

APPBAl^-CONSTRUCnON     OF     CONTRACT— KB- 

CBSSITY  OF  AROUMBNT— RSQUIK- 

INO  BRIEFS, 

L  Where,  on  appeal,  it  appeared  the  right  of 
recovery  depended  on  the  construction  of  a  con- 
tract and  the  couatruction  was  not  discussed 
in  argument,  the  case  would  be  referred  to 
counsel,  with  request  for  written  arguments. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  James  H.  Raymond,  Jr.,  against 
A.  H.  Yarrington  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  brings  error. 
Case  referred  to  counsel  for  written  argu- 
ments. 

J.  W.  McCiendon  and  Fiset  &  MUler,  for 
plaintiff  in  error.  D.  W.  Doom,  D.  H.  Doom, 
and  West  &  Cochran,  for  defendants  in  error. 

GAINES,  C.  J.  The  contract  between  the 
plaintiff  in  this  case  and  Tartlngton  and  Har- 
wood  contains  this  stipulation:    "We  special- 
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ly  agree  and  bind  onrselyea  not  to  enter  Into 
or  condnct  a  milling  agency  bnBlness  In  the 
city  of  Austin  or  the  territory  above  desig- 
nated without  the  written  permlBslon  of  J. 
H.  Raymond,  Jr.,  or  hla  aaalgna;"  and  we 
are  Inclined  to  think  that  the  right  of  re- 
covery under  the  alleg^atlons  of  the  petition 
depends  upon  the  construction  of  this  part 
of  the  contract  Since  the  question  of  its 
construction  was  not  discussed  in  the  argu- 
ment, we  refer  the  case  back  to  the  counsel 
for  both  parties,  with  the  request  that  they 
furnish  us  with  written  arguments  and  cita- 
tion of  authorities  upon  the  questions  here- 
inafter propounded.  The  stipulation  clearly 
provides  that  Yarrlngton  and  Harwood  shall 
not  Jointly  conduct  the  business  of  milling 
agents  in  the  designated  territory.  But  the 
questions  are:  (1)  Does  it  bind  them  that 
neither  shall  condnct  such  business  In  such 
territory?  and  (2)  If  so,  is  Yarrlngton  liable 
for  Harwood's  Individual  breach  of  the  con- 
tract? 


BURTON'S  HEIRS  v.  OABROLI.  et  al. 
(Sntweine  Oonrt  of  Texas.    March  6,  190S.) 

ADVBRSB     POSSESSION— EXTENT     OF    TITLB- 

8UBSEQUBNT  POSSESSION  BT  HOU)- 

ER  OF  LBQAL  TITI4B. 

1.  \Miere  an  entxyinan  devised  the  land,  and 
the  devisees  conveyed  throoeh  mesne  convey- 
ances, dnly  registered,  to  plaintiff,  whose  gran- 
tor had  held  adverse  posaesslou  for  more  than 
10  years,  the  title  thereby  acquired  was  supe- 
rior to  the  title  acquired  by  the  entryman's 
heirs,  to  whom  a  patent  was  issned  after  his 
death,  under  Rev.  St.  art.  8347,  declaring  that, 
whenever  the  action  of  any  person  to  recover 
land  is  barred  by  limitations,  the  person  hav- 
ing peaceable  and  adverse  possession  shall  have 
full  title,  prednding  all  cialms. 

2.  Where  land  was  patented  to  an  entryman's 
heirs,  the  fact  that  they  held  possession  for 
three  years  after  plaintiff  had  acquired  title  by 
adverse  possession  was  no  defense  to  plaintiff's 
title. 

Error  from  Court  of  Olvll  Appeals  of  Sec- 
ond Supreme  Judicial  District. 

Action  by  Sidney  J.  Carroll  and  others 
against  B.  I.  Burton's  heirs  for  the  recovery 
of  real  estate.  From  a  judgment  in  favor  of 
plaintiffs,  defendants  bring  error.    Affirmed. 

£.  C.  Smith,  Bates  &  Board,  and  Nunn  & 
Nunn,  for  plaintiffs  In  error.  Davis  &  Gar- 
nett,  for  defendants  In  error. 

BROWN.  J.  The  Court  of  Civil  Appeals 
adopted  the  conclusions  of  fact  ^led  by  the 
trial  court,  which  are  as  follows: 

"(1)  That  B.  I.  Barton,  to  whose  heirs  the 
land  in  controversy  was  patented  by  patent 
dated  December  13,  1850,  died  about  the  year 
18—,  leaving  a  will,  which  was  duly  probat- 
ed In  the  county  court  of  Houston  county, 
Texas,  In  the  year  1814,  by  which  be  gave  all 
bis  eetatA  to  two  of  bis  nephews,  each  of 
whom  was  named  B.  B.  Lacy,  In  equal  por- 
tions. That  one  of  the  said  B.  B.  Lacys,  by 
deed  dated  November  17, 1851,  conveyed  one 


half  of  the  certificate  by  virtue  of  which  said 
land  was  located  and  patented  to  Thomas 
Qeorge,  and  the  other  of  said  B.  B.  Lacys, 
by  his  deed  dated  September  10,  1856,  con- 
veyed the  other  half  of  said  certificate  to  W. 
H.  Cuudlff. 

"(2)  That  said  Thomas  George,  by  deed  dat- 
ed May  22,  1856,  conveyed  to  said  W.  H. 
Cundiff  his  half  of  said  certificate,  and  that 
said  Cundiff,  by  deed  dated  August  25,  1803. 
conveyed  the  land  In  controversy  to  Jas.  P. 
Sergeant,  and  that  the  plaintiffs  have  a  reg- 
ular chain  of  transfer  of  the  land  from  Sar- 
geant  down  to  themselves. 

"(S)  In  the  year  1883  the  defendant  R.  C 
Scripture  owned  two  tracts  of  land  adjoining 
the  land  in  controversy,  which  he  inclosed 
with  a  fence.  At  the  same  time  he  fenced 
the  land  In  controversy,  extending  the  fence 
around  his  own  land  so  as  to  take  in  this. 
He  fenced  this  land  at  the  request  of  J.  W. 
Jagoe,  who  was  the  agent  of  Mrs.  Crane, 
one  of  plaintiffs'  grantors,  and  who  was  then 
the  owner  of  the  land,  and  occupied  and 
used  the  same  by  keeping  stock  upon  It,  as 
the  tenant  of  Mrs.  Crane,  in  connection  with 
his  own  land,  which  was  inclosed  with  it 
He  continued  such  use  until  July  6,  1885, 
when  he  sold  his  land  In  said  inclosure  to  de- 
fendant G.  P.  Scripture,  who,  upon  his  pur- 
chase of  R.  C.  Scripture's  land,  took  pos- 
session of  the  land  In  controversy  at  the 
same  time  he  'did  that  which  he  had  bongbt. 
and  used  It  In  connection  with  his  own  until 
the  30th  day  of  January,  18&i.  That  prior  to 
the  30th  day  of  January,  18&1,  neither  R.  C. 
nor  C.  P.  Scripture  Informed  Mrs.  Crane,  her 
agent,  or  plaintiffs,  tbat  R.  0.  Scripture's 
holding  of  said  land  as  tenant  of  Mrs.  Crane 
was  repudiated,  and  they  had  no  knowledge 
that  the  holding  of  the  Scriptures  was  In  hos- 
tility to  them. 

"(4)  From  the  time  R.  0.  Scripture  took 
possession  of  said  land  as  tenant  of  Mrs. 
Crane  to  the  present  time  all  taxes  upon  said 
land  have  been  paid  by  the  plaintiffs  and 
their  vendors,  and  the  deed  from  W.  H.  Cmi- 
diff  to  Jas.  P.  Sargeant,  one  of  the  transfers 
In  plaintiffs'  chain  of  tiUe,  was  duly  register- 
ed in  the  deed  records  of  Denton  county  on 
the  6th  day  of  July,  1878;  and  the  deed 
from  Jas.  P.  Sargeant  to  Mrs.  Crane,  another 
of  said  transfers,  was  duly  registered  on  the 
6th  day  of  July,  1878. 

"(5)  On  the  30th  day  of  January,  1801,  the 
defendants,  heirs  of  said  B.  I.  Burton,  in- 
cluding the  heirs  of  the  two  B.  B.  Lacys, 
both  of  whom  were  then  dead,  through  their 
attorney,  leased  said  land  to  the  said  C.  P. 
Scripture,  who  entered  into  a  lease  contract  ' 
in  writing,  whereby  he  acknowledged  him- 
self to  be  the  tenant  of  the  heirs  of  said  B. 
I.  Burton,  and  he  remained  in  possession  of 
said  land  as  such  tenant  from  tbe..30th  day 
of  January,  1881,  to  the  Institution  ^of  this 

suit,  on  the day  of ,  1000.    That 

J.  W.  Jagoe,  who  was  the  agent  of  the  plain- 
tiffs In  reference  to  this  land,  learned,  soon 
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after  tbe  SOtt  <Iay  of  Jannary,  18M,  that  CS. 
P.  Sci-ipture  bad  entered  Into  the  lease  con- 
tract above  mentioned." 

The  application  for  writ  of  error  presents 
the  two  following  proposlttons:  First,  there 
is  no  evidence  to  show  that  the  Scriptures 
held  the  land  as  tenants  of  defendants  in 
error;  second,  tbe  poBsession  by  the  plaintiffs 
In  error  for  three  years  operated  to  bar  the 
title  of  the  defendants  in  error,  and  consti- 
tuted a  good  defense  to  this  action. 

We  are  of  opinion  that  there  la  sufBcient 
evidence  In  the  record  to  sustain  tbe  court's 
conclusions  of  fact  that  R.  C.  Scripture  oc- 
cupied tbe  land  as  tenant  of  Mrs.  Crane,  and 
that  C.  P.  Scripture  received  the  possession 
of  the  land  from  R.  C.  Scripture,  and  con- 
tinued to  occupy  the  same  for  tbe  full  period 
of  10  years. 

Tbe  solution  of  the  second  proposition  de- 
pends upon  the  eCFect  the  10  years'  adverse 
possession  of  defendants  in  error  bad  on  the 
legal  title  of  tbe  heirs  of  B.  I.  Burton.  Arti- 
cle 334T,  Rev.  St,  reads  as  follows:  "When- 
ever in  any  case  the  action  of  a  person  fbr 
the  recovery  of  real  estate  Is  barred  by  any 
of  tbe  provisions  of  this  chapter,  tbe  person 
having  such  peaceable  and  adverse  possession 
shall  be  held  to  have  full  title,  precluding  all 
claims."  By  tbe  plain  terms  of  this  statute 
the  continuous,  peaceable,  adverse  possession 
of  the  laud  for  10  years,  claiming  title  there- 
to, conferred  upon  the  defendants  in  error 
"full  tlUe";  that  Is,  all  of  the  title  which  bad 
emanated  from  tbe  state  vested  in  defend- 
ants In  error  as  against  tbe  claim  of  any  and 
all  persons.  E.  T.  L.  &  I.  Co.  v.  Shelby  (Tex. 
Civ.  App.)  41  S.  W.  542;  Grayson  v.  Peyton 
(Tex.  Civ.  App.)  67  S.  W.  1074;  Branch  v. 
Baker,  70  Tex.  190,  7  S.  W.  808.  The  deci- 
sions of  our  court  here  cited,  as  well  as  oth- 
ers, uniformly  hold  that  the  effect  of  the 
above-quoted  statute  is  to  vest  in  the  posses- 
sor, who  tias  complied  with  the  statute  of 
limitation,  a  full  and  complete  title  to  tbe 
land. 

In  East  Texas  Lumber  &  Improvement 
Company  v.  Shelby,  above  cited,  Shelby  and 
others  occupied  the  land  in  controversy  for 
the  full  period  of  10  years  under  the  circum- 
stances  prescribed  by  the  statute  as  neces- 
sary to  confer  title,  and  after  the  expiration 
of  10  years  they  abandoned  the  possession  of 
the  land.  They  had  no  paper  title  under 
which  they  claimed,  and  therefore  had  no 
record  of  their  title.  East  Texas  Lumber  & 
Improvement  (^mpauy  purchased  the  land 
from  the  person  who  held  the  paper  title 
without  notice  of  tbe  claim  of  Shelby  and 
others  under  their  10-yearg  possession.  The 
Court  of  Civil  Appeals  held  that  tbe  title  by 
limitation  bad  become  perfected  at  the  end 
of  the  lO-years  possession,  and  was  not  af- 
fected by  the  abandonment,  and  affirmed  a 
Judgment  in  favor  of  Shelby  and  others  for 
the  land.  A  writ. of  error  was  applied  for, 
and  was  refused  by  this  court.  That  Judg- 
ment could  not  have  been  sustained  under 


any  theory  other  than  that  die  title  by  limita- 
tion was  superior  to  tbe  chain  of  title,  and 
that  the  superior  title  to  the  land  was  vested 
by  limitation  in  Shelby  and  others. 

In  Branch  v.  Baker,  before  cited,  an  out- 
standing title  by  limitation  In  a  third  person 
was  pleaded  by  Baker  to  defeat  the  claim  of 
the  plaintiff  In  that  case.  It  4vas  claimed 
that  Baker  could  not  use  a  title  by  limitation 
in  a  third  person  as  a  shield  to  protect  his 
naked  possession.-  The  Supreme  Ourt,  speak- 
ing by  Judge  Stayton,  says:  "If  Baker  bad 
never  any  claim  under  the  patent  Issued  to 
himself  to  the  land  so  long  occupied  by  (tow- 
ard, but  without  color  of  right  asserted  a 
claim  or  held  possession  as  a  naked  trespass- 
er, in  an  action  brought  against  him  by 
Branch  It  would  be  a  competent  defense  to 
him  to  show  a  superior  ootstanding  title  in 
a  third  person.  Whether  the  title  of  such 
third  person  was  acquired  by  a  regular  chain 
of  transfer  to  himself  from  the  sovereignty 
of  the  soil,  or  through  an  adverse  possession 
for  the  period  and  under  such  circumstances 
as  deprived  a  former  owner  of  title,  and  cast 
it  upon  tbe  adverse  possessor,  It  would  seem 
would  be  a  matter  unimportant"  The  lan- 
guage quoted  Is  clear  and  explicit,  and  in 
consonance  with  the  t%rms  of  the  statute 
holding  that  the  effect  of  adverse  possession 
for  a  statutory  period  divests  the  title  out 
of  all  other  persons,  and  vests  it  fully  In 
such  possessor. 

A  title  by  limitation  constitutes  a  chain  of 
title  from  the  sovereignty  of  the  soil;  others 
wise  it  would  not  support  an  action  of  tres- 
pass to  try  title.  In  the  case  of  Keys  v.  Ma- 
son, 44  Tex.,  on  page  142,  Judge  Moore  said: 
"It  is  true  that  the  possession  of  the  defend- 
ant entitles  him  to  a  Judgment  against  the 
plaintiff,  unless  the  latter  shows  a  prima  fa- 
cie title.  He  does  this  when  he  deraigns  ti- 
tle from  the  sovereignty  of  the  soil  down  to 
himself,  or  if  he  shows  title  out  of  the  gov- 
ernment and  subsequent  possession  for  suffi- 
cient length  of  time  to  toll  tbe  right  of  en- 
try." The  point  was  not  involved  in  that 
case,  but  the  dictum  asserts  a  correct  propo- 
sition of  law.  A  defendant  may  defend  his 
possession,  although  it  be  without  title,  by 
showing  that  some  other  person  has  a  better 
title  than  the  plaintiff,  upon  the  principle 
that  the  plaintiff  in  an  action  to  recover  lands 
must  succeed  upon  the  strength  of  his  own 
title,  and  must  show  a  claim  good  against 
the  world.  It  being  true  that  a  title  by  lim- 
itation may  be  used  as  outstanding  title  for 
defense  of  possession  merely,  and  will  de- 
feat a  regular  paper  title,  It  follows  that  title 
by  limitation  Is  superior  to  all  other  claims 
to  that  land. 

The  decisions  have  added  little,  if  any- 
tblng,  to  the  forcible  language  of  the  article 
itself,  for  It  clearly  and  distinctly  provides 
that  "the  person  having  such  peaceable  and 
adverse  possession  shall  be  held  to  have  full 
title,  precluding  all  claims."  Full  title  em- 
braces legal  and  equitable  title  to  the  proper- 
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ty,  and  comprebends  that  which  passed  from 
the  government  by  patent;  consequently.  If 
limitation  confers  full  title  upon  the  poesessor, 
then  It  must  divest  title  out  of  all  other 
claimants,  and  vest  the  same  In  the  possessor 
under  the  claim  of  limitation.  It  could  not  be 
that  full  title  would  be  vested  by  limitation  In 
the  defendants  In  error,  and  yet  there  would 
be  any  title  remaining  in  the  plaintiffs  in  er- 
ror. We  conclude  that  the  effect  of  limitation 
was  to  divest  the  naked  legal  title,  which  the 
plaintiffs  in  error  had  under  the  patent,  out 
of  them,  and  to  vest  it  In  the  defendants  in 
error,  who  held  the  equitable  title;  and  the 
platntlffs  In  error  occupy  just  the  same  po- 
sition as  If  they  had  parted  with  their  legal 
title  by  conveyance  to  the  owners  of  the 
equitable  title.  They  had  no  title  to  the 
land;  therefore  their  three-years  possession 
did  not  have  the  effect  to  bar  the  claim  and 
right  of  the  defendants  in  error. 

Whether  a  trustee  who  holds  title  for  an- 
otb^  can,  by  repudiating  the  trust,  convert 
the  trust  Into  title  In  himself,  which  would 
support  three-years  limitation,  Is  not  before 
us,  and  is  not  decided. 

It  la  ordered  that  the  Judgments  of  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals be  in  all  things  affirmed,  and  that  the 
defendants  in  error  recover  all  costs  from  the 
plaintiffs  In  error. 

WILLIAMS,  J.,  did  not  sit  In  this 


NOLAN  et  al.  t.  MOORB  et  aL 

(Supreme  Court  of  Texas.    March  16,  1903.) 

DEEDS— MARRIED  WOMAN'S  PROPERTY— CON- 
VEYANCE —  EXECUTION  —  JOINDER  OP  HUS- 
BAND AND  WIPE— PHilVT  EXECUTION- EXE- 
CUTION UNDER  POWER. 

1.  Bev.  St.  art.  633,  provides  the  hnsband 
and  wife  shall  join  in  tne  conveyance  of  the 
separate  property  of  the  wife,  and  that  no  snch 
<!ouveyance  shall  talce  effect  until  acknowledged 
by  her  privily,  and  apart  from  her  bnsband. 
add,  that  a  deed  of  a  married  woman's  land, 
executed  by  her  husband  and  another  acting 
under  a  power  of  attorney  from  the  wife,  priv- 
ily acknowledged  by  her.  Is  valid. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District. 

Action  by  Lnia  H.  Moore  and  another 
against  Bmeet  Nolan  and  others.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  af- 
flmiiiig  a  Judgment  for  plaintiffs  (70  S.  W. 
785),  defendants  bring  error.    Reversed. 

Frost,  Neblett  &  Blandlng,  for  plaintiffs  In 
error.  Johnson  &  Knox  and  Simklns  & 
Mays,  for  defendants  in  error. 

BROWN,  J.  On  the  22d  day  of  January, 
18S4,  John  T.  Moore  and  liUla  H.  Moore  were 
husband  and  wife,  and  have  so  continued 
down  to  the  present  time.  They  resided  at 
that  time  In  Jefferson  county,  in  the  state  of 
Mi88ii>slppl.  In  her  separate  right,  Lula  H. 
Moore  owned  In  Texas  the  land  In  contro- 


versy; and  on  the  day  above  stated,  she  be> 
Ing  at  home  in  Mississippi,  and  John  T. 
Moore  being  in  the  state  of  Texas,  the  said 
Lula  H.  Moore  executed  and  acknowledged. 
In  the  manner  and  form  required  by  the  laws 
of  Texas,  a  power  of  attorney  to  James  L. 
Autry,  of  Navarro  county,  Tex.,  by  which 
she  empowered  and  authorized  the  said  Autry 
to  sell  and  convey  the  land  sued  for  In  this 
case,  as  well  as  other  lands  in  Texas.  John 
T.  Moore  did  not  Join  in  the  power  of  at- 
torney, which  was  forwarded  to  James  L. 
Autry,  and  recorded  in  Navarro  county  on 
the  14th  day  of  February,  1884.  On  the  13th 
day  of  August,  1884,  John  T.  Moore  Joined 
with  James  L.  Autry,  who  acted  under  the 
said  power  of  attorney  for  Lula  H.  Moore, 
in  executing  a  deed  which  conveyed  the  land 
sued  for  to  F.  L.  Smithey  for  a  cash  consid- 
eration of  S900,  then  paid.  At  the  date  of  the 
trial  the  land  was  worth  $16  per  acre,  with- 
out regard  to  the  improvements,  and  with 
the  improvements  It  was  worth  $30  per  acre. 
On  the  16th  day  of  February,  1889,  Lula  H. 
Moore,  Joined  by  her  husband,  instituted  this 
suit  against  the  plaintiffs  in  error,  who  claim- 
ed under  Smithey,  to  recover  the  land,  and 
judgment  was  given  by  the  trial  court  in 
favor  of  the  plaintiffs,  which  was  affirmed 
by  the  Court  of  Civil  Appeals. 

The  following  article  of  the  Revised  Stat- 
utes prescribes  the  mode  by  which  a  husband 
and  wife  may  convey  real  estate,  the  sepa- 
rate property  of  the  wife:  "Art  635.  The 
husband  and  wife  shall  Join  in  the  convey- 
ance of  real  estate,  the  separate  property  of 
the  wife;  and  no  snch  conveyance  shall  take 
effect  until  the  same  shall  have  been  ac- 
knowledged by  her  privily  and  apart  from  her 
husband,  before  some  officer  authorized  by 
law  to  take  acknowledgments  to  deeds  for 
the  purpose  of  being  recorded  and  certified 
to,  In  the  mode  pointed  out  in  article  4643." 
The  term  "conveyance,"  as  used  in  the  above 
article,  signifies  the  deed  which  transfers  the 
title  from  the  wife  to  the  purchaser.  Mc- 
Cabe  V.  Heirs  of  Hunter,  7  Mo.  357.  The 
word  "Join"  means  that  the  husband  and 
wife  must  unite— that  Is,  act  together— in 
the  execution  of  the  deed.  The  question  In- 
volved in  this  case  Is,  mnst  the  husband  and 
wife  each  in  person  execute  the  same  paper, 
deed,  or  power 'of  attorney  to  make  the  con- 
veyance their  Joint  act?  It  has  been  settled 
by  this  court  that  the  husband  and  wife  need 
not  personally  sign  the  deed,  but  may  Jointly 
appoint  an  agent  by  a  power  of  attorney, 
duly  executed  by  tliem,  who,  acting  for  both, 
can  make  a  valid  conveyance  of  the  wife's 
8epar,ite  real  estate.  Pat  ton  v.  King,  26  Tex. 
085,  84  Am.  Dec.  596;  Warren  v.  Jones,  68 
Tex.  462,  6  S.  W.  775.  In  each  of  the  cases 
cited  the  husband  and  wife  appointed  an 
agent  by  a  power  of  attorney  Jointly  executed 
by  them,  and  this  court  held  that  the  convey- 
ance made  by  such  agent  was  valid.  It  has 
likewise  been  held  by  this  court  that  ttiB  hus- 
band and  wife  need  not  execute  the  convey- 
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ance  at  the  same  time,  bat,  the  hnaband  hav- 
ing signed  and  acknowledged  a  deed  convey- 
ing hla  wlfe'a  separate  real  estate,  she  may 
at  a  subsequent  time  sign  and  acknowledge 
the  same  Instrument,  and  thereby  make  it 
effective  from  the  time  of  her  signature  and 
acknowledgment.  Halbert  v.  Hendrix  (Tex. 
Civ.  App.)  26  S.  W.  911.  In  the  case  last 
cited  the  husband  held  a  power  of  attorney 
from  his  wife  empowering  him  to  sell  certain 
land,  her  separate  estate,  which  he  conveyed, 
signing  his  wife's  name  by  himself  as  agent 
and  his  own  name  as  her  husband.  Two 
years  after  that  date  the  wife  signed  and 
acknowledged  the  same  deed,  and  the  Court 
of  Civil  Appeals  of  the  Fifth  District  held 
the  deed  to  be  .valid  from  the  time  of  her 
signature  and  acloiowledgment  This  court 
refused  a  writ  of  error  in  that  case,  thereby 
adopting  the  opinion  of  the  Court  of  Civil 
Appeals;  there  being  but  one  question  pre- 
sented by  the  application.  It  is  likewise  es- 
tablished by  this  court  that  the  husband  may 
empower  the  wife  to  sell  her  separate  real 
estate,  acting  for  herself  and  as  his  agent 
Rogers  v.  Roberts  (Tex.  Civ.  App.)  35  S.  W. 
70.  In  that  case  the  oonrt  likewise  refused 
a  writ  of  error,  there  being  but  the  one  ques- 
tion presented  by  the  application.  We  con- 
clude that  a  married  woman,  by  a  power  of 
attorney  executed  and  acknowledged  by  her 
alone,  may  authorize  a  third  person  to  sell 
and  convey  her  land,  and  that  such  person, 
acting  with  the  husband,  can  convey  her  sep- 
arate real  estate. 

John  T.  Moore  and  his  wife  Joined  in  the 
deed  to  Smlthey  as  effectually  as  If  both 
had  been  represented  by  Autry,  or  Moore 
had  been  represented  by  his  wife,  she  acting 
for  herself.  The  privy  acknowledgment  of 
the  power  of  attorney  guarded  the  wife 
against  undue  Influence  by  her  husband,  and 
she  had  the  right  to  revoke  the  power  at 
any  time  before  the  deed  was  delivered.  The 
power  of  attorney  was  inoperative  until  the 
husband  joined  in  the  deed  which  secured 
his  right  to  manage  the  property.  Every 
beneficial  purpose  of  the  law  was  accomplish- 
ed.   Patton  V.  King,  before  cited. 

The  trial  court  erred  In  excluding  the  power 
of  attorney  and  deed,  for  which  the  Judg- 
ment must  be  reversed.  We  cannot  render 
Judgment,  because  the  evidence  was  exclud- 
ed; therefore  the  cause  will  be  remanded, 
the  defendant  in  error  to  pay  all  costs  of  the 
Court  of  Civil  Appeals  and  of  this  court. 


INTERNATIONAL  &  G.  N.  B.  (X).  T. 

CLARK  et  nx. 
(Supreme  Court  of  Texas.    March  16,  1903.) 

PERSONAI<  INJURIES— MEASURE  OF  DAMAGES 
—INSTRUCTION. 

1.  In  an  action  for  injuries  the  court  instruct- 
ed: "The  damages  for  injuries  to  her  yon  will 
estimate  the  value  of  the  service  she  was  ca- 
pable 6t  performing,  and  did  perform.  In  her 
relation  to  her  duties  before  said  injury,  any 


impairment  of  her  capacity  to  ii«rform  said 
services.  And  if  yon  find  these  injuries  are  per- 
manent, you  will  estimate  the  value  »t  such 
services  as  she  would  reasonably  perform  dur- 
ing the  expectancy  of  her  life."  Held,  that  the 
instruction  was  erroneous,  as  not  correctly  stat- 
ing the  rule  that  plaintiff  was  entitled  to  com- 
pensation for  loss  already  sustained  by  reason 
of  inability  to  perform  her  ordinary  duties 
which  had  resulted  from  her  injuries,  and  such 
loss  as  might  reasonably  and  probably  accrue 
thereafter. 

Error  to  Ciourt  of  Civil  Appeals  of  Tliird 
Supreme  Judicial  District 

Suit  by  T.  A.  Clark  and  wife  against  the 
International  &  Great  Northern  Railroad 
Company.  From  a  Judgment  of  the  Comt  of 
CivU  Appeals  (71  S.  W.  587)  affirming  a 
Judgment  for  plaintiffs,  defendant  brings  er- 
ror.   Reversed. 

S.  R.  Fisher  and  N.  A.  Stedman,  for  plain- 
tiff in  error.  W.  G.  Barber  and  A.  B.  Storey, 
for  defendants  In  error. 

GAINES,  a.  J.  This  suit  was  brought  by 
defendants  in  error,  T.  A.  Clark  and  wife, 
against  the  plaintiff  in  error  for  an  Injury 
to  the  ankle  of  the  wife,  alleged  to  have 
been  caused  by  the  negligence  of  the  rail- 
way company  in  not  providing  a  safe  means 
of  alighting  from  a  train  upon  which  she  was 
a  passenger.  There  was  a  verdict  and  Judg- 
ment in  the  plaintiffs^  favor,  and  the  judg- 
ment was  affirmed  by  the  Court  of  Civil  Ap- 
peals. 

We  granted  the  writ  of  error  because  we 
were  of  opinion  that  there  was  error  in  the 
charge  of  the  court  as  to  the  measure  of 
damages;  and  we  are  still  of  that  opinion. 
We  think  the  assignments  of  error  upon  all 
other  points  were  correctly  disposed  of  In 
the  opinion  of  the  Court  of  Civil  Appeals, 
and  therefore  deem  it  unnecessary  to  dis- 
cuss them  here. 

The  charge  of  the  court  as  to  the  measure 
of  damages  is  as  follows: 

"If  you  find  for  plaintiffs  as  damages  yon 
will  find  that  sum  of  money  as  will  be  a 
fair  and  Just  compensation  for  the  injuries 
received  by  Mrs.  Clark,  the  pain  and  dis- 
tress of  mind  she  endured,  if  any,  and  tbe 
expense  for  medical  aid.  The  damages  for 
Injuries  to  her,  you  will  estimate  the  value 
of  service  she  was  capable  of  performing, 
and  did  perform,  in  her  relation  to  her  du- 
ties before  said  injury,  any  impairment  of 
her  capacity  to  perform  said  services.  And 
if  you  find  these  injuries  are  permanent, 
then  you  will  estimate  the  value  of  such 
services  as  she  would  reasonably  perforin 
during  the  expectancy  of  her  life." 

The  damages  recoverable  in  tills  case 
were:  Compensation  for  the  physical  and 
mental  suffering  Mrs.  Clark  had  endured 
up  to  the  time  of  the  trial,  and  such  suffer- 
ing of  a  like  character  as  she  would  reason- 
ably and  probably  undergo  in  future  a.s  a  re- 
sult of  her  Injury;  for  such  reasonable  ex- 
pense as  had  been  Incurred  in  the  treatment 
of  her.injory;  and  also  compensation  for  the 
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loss  that  iuLi  already  been  snatained  by  rea- 
son of  such  Inability  to  perform  her  ordinary 
duties  as  had  resulted  from  her  Injuries, 
and  such  loss  as  might  reasonably  and  prob- 
ably accrue  thereafter  from  such  inability. 
That  the  latter  part  of  the  charge  quoted 
does  not  correctly  state  the  measure  of  dam- 
ages we  think  clear.  That  it  Is  misleading 
we  think  equally  true.  Its  structure  Indi- 
cates that  some  words  have  been  Inadvert- 
ently omitted— the  omission  being  presum- 
ably the  result  of  the  baste  ordinarily  ind- 
deut  to  preparing  such  Instructions. 

For  the  error  In  the  charge  the  Judgments 
of  the  District  Court  and  that  of  the  Court 
of  Civil  Appeals  are  reversed,  and  the  cause 
remanded  for  a  new  trlaL 


Bz  parte  LOCEUN. 

(Court  «f  Criminal  Appeals  of  Texas.    Feb.  2B, 

1903.) 

MURDBB— ADMISSION    TO   BAIU 

1.  Thoaeh  the  testimony  of  accomplices 
shows  Dothins  less  than  a  cold-blooded  assas- 
sination by  relator,  yet,  the  corroborating  testi- 
mony not  making  it  absolutely  dear  and  con- 
clusive beyond  a  reasonable  doubt  that  relator 
Is  guilty  of  a  capital  offense,  he  should  be  ad- 
mitted to  bail. 

Appeal  from  district  court,  Llano  county; 
Clarence  Martin,  Judge. 

Application  by  Sam  Locklln  for  habeas 
corpus.  Ball  was  refused,  and  he  apiteals. 
Ecversed. 

McLean  ft  Spears  and  M.  D.  Slator,  for 
appellant  James  Flack  and  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 

HSNDBBSON,  J.-  Relator,  being  indicted 
for  the  murder  of  Rountree,  applied  to  the 
district  judge  of  Llano  county  for  the  writ 
of  habeas  corpus,  which  was  granted,  and 
after  trial  ball  was  refused,  and  he  now  ap- 
peals to  this  court  We  have  carefully  ex- 
amined the  facts  adduced  on  the  hearing, 
and  in  our  opinion  the  proof  is  not  evident 
that  relator  Is  guilty  of  a  capital  felony; 
that  Is,  while  the  testimony  of  the  accom- 
plices shows  nothing  less  than  a  cold-blooded 
assassination,  the  evidence  corroborative  of 
their  testimony  is  circumstantial,  consisting 
of  the  declarations  and  conduct  of  relator. 
These,  It  Is  insisted  on  the  part  of  the  state, 
hare  a  direct  bearing  on  the  guilt  of  relator, 
and  tend  to  show  bis  connection  with  the 
offense.  On  the  contrary,  appellant  insists 
that  they  In  no  wise  connect  blm  with  the 
crime,  and  have  no  bearing  thereon.  This 
la  a  controverted  question,  and  we  hold  that 
the  proof  is  not  evident;  that  is,  absolutely 
clear  and  conclusive  beyond  any  reasonable 
doubt  upon  this  question.  It  is  not  neces- 
Mry  here  to  determine  whether  or  not  we 
would  sustain  a  verdict  of  murder  In  the 
flrst  degree  on  this  evidence.    We  merely 
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bold  that,  in  our  Judgment,  the  evidence  is 
not  of  that  character  which  makes  the  guilt 
of  relator  of  a  capital  felony  evident  The 
Judgment  is  reversed,  and  the  ball  of  relator 
Is  fixed  at  the  sum  of  $8,000,  upon  the  giv- 
ing of  which  in  the  terms  and  conditions 
of  law  be  is  to  be  released. 


DORAN  V.  STATE. 
(Court  of  Criminal  Apeals  of  Texas.    Feb.  2S, 

1903.) 

CRIMINAL    LAW— INSUFFICIENT    RBCOQNI- 
ZANCE— DISMISSAL    OF    APPEAL. 

1.  Where  the  recoguizance  does  not  state  the 
amount  of  the  punishment  assessed,  as  re- 
quired by  Code  Cr.  Proc.  art  887,  the  appeal 
will  be  dismissed. 

Appeal  from  Childress  county  court;  W. 
O.  Gross,  Judge. 

Lee  Doran  was  convicted  of  a'  crime,  and 
appeals.    Appeal  dismissed. 

R.  T.  Houssels,  for  appellant  Howard 
Martin,  Asst.  Atty.  Oen.,  for  the  State, 

BROOKS,  J,  Motion  is  filed  by  the  As- 
sistant Attorney  General  to  dismiss  the  ap- 
peal because  the  recognizance  does  not  state 
the  amount  of  the  punishment  assessed 
against  appellant,  as  required  by  article  887, 
Code  Or,  Proc,  laying  down  the  form  of 
recognizance  to  be  given  on  appeal.  An  in- 
spection of  the  record  shows  that  the  motion 
Is  well  taken.  See  May  y.  State,  40  Tex. 
Cr.  R.  196,  49  S,  W,  402, 

The  appeal  is  accordingly  dismissed. 


BURK  V,  STATE, 

(Court  of  Crhninal  Appeals  of  Texas.    Feb.  25, 

1903.) 

VIOLATION   OF   LOCAL   OPTION   LAW— COM- 
PLAINT—JURAT— SUFFICIENCY, 

1.  Under  the  statute  proTidliig  that  the  com- 
plaint must  be  sworn  to  by  a  credible  person, 
it  is  not  necessary  that  the  oflBcer'a  jurat  to  a 
complaint  for  violating  the  local  option  law 
show  that  it  was  sworn  to  by  such  a  person. 

Appeal  from  Bills  county  couri;  J.  E.  Lan- 
caster, Judge. 

Q.  V,  Burk  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen,,  tor  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25,  and  20  days' 
confinement  In  the  county  jail. 

There  Is  neither  bill  of  exceptions  nor 
statement  of  facts  in  the  record.  Appellant 
filed  a  motion  to  quash  the  complaint  and 
information,  flrst,  because  it  charged  no  of- 
fense against  the  laws  of  the  state;  second, 
thot  it  does  not  appear  from  the  jurat  of 
the  ofllcer  taking  the  complaint  that  same 
was  sworn  to  by  a  credible  person;    and. 
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third.  It  does  not  appear  afflrmatlTely  that 

the  election  -was  held  In  Justice  precinct  No. 
8,  Bllla  county.  It  is  not  necessary  for  the 
Jurat  to  show  that  the  wltyess  Is  a  credible 
person.  The  law  merely  provides  that  the 
same  must  be  sworn  to  by  a  credible  person, 
and,  In  the  absence  of  any  proof  on  this 
question,  we  will  presume  that  the  county  at- 
torney took  the  affidavit  from  a  credible  per- 
son. The  affidavit  and  Information  are  in 
the  usual  form,  and  clearly  indicate  that  the 
election  was  held  In  Justice  precinct  No.  8 
prior  to  the  filing  of  the  complaint,  and  that 
the  same  was  held  according  to  law.  The 
court  did  not  err  in  overruling  the  motion  to 
quash. 

No  error  appearing  In  the  record,  the  Judg- 
ment la  affirmed. 


FORTENBERRT  t.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1903.) 

RBCOGNIZANCBS-SUFFICIBNCT. 

1.  A  recognizance  which  does  not  conchtde 
with  the  phrase  "in  this  case,''  as  required  by 
Code  Cr.  Proc.  art  887,  is  defective. 

Appeal  from  Knox  county  court;  G.  B. 
Laudrum,  Judge. 

John  Fortenbcrry  was  convicted  of  crime, 
and  appeals.    Dismissed. 

Jas.  A.  Stephens,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

HENDBRSON,  J.  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal, setting  up  the  fact  that  the  recogni- 
zance Is  defective  In  not  concluding  with  the 
phrase  "In  this  case,"  as  required  by  article 
887,  Code  Cr.  Proc.  We  have  examined  the 
record,  and  find  the  motion  la  properly  taken. 
Oryer  ▼.  State,  36  Tex.  Or.  R.  621,  88  S.  W. 
208;  Duffer  v.  State  (Tex.  Cr.  App.)  38  & 
W.  997. 

The  appeal  Is  accordingly  dismissed. 


SIMMONS  T.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1903.) 

OAMINO— NEWLY  DISCOVERED  EVIDENCB- 
TESTIMONY— CERTAINTY. 

1.  An  application  for  a  new  trial  for  newly 
discovered  evidence,  after  a  conviction  of  gam- 
in?, stated  that  defendant  had  discovered  since 
the  trial  that  he  could  prove  by  certain  wit- 
nesses facts  tending  to  show  that  he  did  not 

£lay  at  the  game  for  which  he  was  convicted, 
defendant  alleged  the  use  of  due  diligence, 
but  did  not  specify  the  acts  of  diligence.  Some 
of  the  testimony  sought  would  have  been  con- 
tradictory of  defendant's  own  witness.  It  was 
not  alleged  that  the  witnesses  would  testify  that 
defendant  did  not  play,  but  that  they  did  not 
.see  him  play.  Held,  that  a  new  trial  was  prop- 
erly denied. 

2.  In  a  prosecution  for  gaming,  the  state's 
witness  testified  that  bis  re<'olIection  was  that 
defendant  was  playing,  and  that  he  was  pretty 


sure  of  It,  but  that  It  was  possible  for  him  to 
be  mistaken.  Heid  ■nfflcieotly  certam  to  Jus- 
tify conviction. 

Appeal  from  FIsber  county  court;  Jesse 
Wright,  Judge. 

Will  Simmons  was  convicted  of  gaming, 
and  appeals.    Affirmed. 

li.  B.  Allen,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  gaming,  and  fined  ^10. 

The  main  question  is  whether  or  not  the 
court  erred  in  refusing  to  grant  a  new  trial 
on  the  alleged  gronnd  of  newly  discovered 
evidence.  Appellant  claims  that  he  has  dis- 
covered, since  the  trial,  that  he  could  prove, 
by  George  Shirley,  Jim  Boyce,  and  E.  F. 
Boyce,  certain  facts  that  would  tend  to  show 
that  he  did  not  play  at  the  game  of  cards 
on  account  of  which  he  was  convicted.  He 
says  that  he  used  due  diligence  to  discover 
their  evidence,  but  that  he  was  not  informed 
of  It  until  after  the  trial;  and  that  they 
then  told  him  of  what  they  knew,  or  told 
others  who  told  him.  He  does  not  state  the 
acts  of  diligence  he  used,  and  the  applica- 
tion should  have  shown  thla,  in  order  that 
we  might  determine  whether  or  not  he  had 
been  diligent.  Ordinarily,  In  a  case  of  this 
character,  if  appellant  were  uncertain  as  to 
the  nature  of  the  evidence  against  him,  and 
of  the  parties  concerned  in  the  game,  he 
would  make  inquiry  of  the  state's  witness  or 
witnesses  as  to  what  game  and  with  what 
parties  he  proposed  to  testify  the  game  was 
played.  If  appellant  had  made  this  inquiry 
of  the  state's  witness,  doubtless  the  informa- 
tion would  have  been  furnished  him.  Cer- 
tainly be  ought  to  have  used  this  act  of  dili- 
gence. If  the  state's  witness  bad  refused  to 
Impart  the  information  to  him,  or  had  misled 
him  as  to  the  parties  in  the  game,  then  he 
would  bare  ground  to  complain.  Not  only 
this,  but  appellant's  own  witness,  Bute  Sim- 
mons, testified  that  George  Shirley,  Elmo 
Boyce,  Jim  Boyce,  Mack  Simmons,  Raymond 
Newman,  and  Claude  Allen  were  there  on 
the  particular  night  when  the  alleged  game 
was  played;  that  is,  the  night  that  the  state's 
witness.  Rush  Rector,  testified  that  he  saw 
appellant  play  at  the  game,  and  Identifled 
George  Shirley,  Elmo  Boyce,  and  Jim  Boyce 
as  being  in  the  game.  The  testimony  of 
some  of  the  witnesses  sought  would  contra- 
dict his  own  witness,  Rufe  Simmons.  He 
could  have  found  out  from  his  witness,  Sim- 
mons, what  could  have  been  proven  by  these 
witueases  who  were  present  on  that  occasion. 
Moreover,  we  do  not  understand  that  these 
witnesses  would  testify  that  appellant  did 
not  play  at  a  game  of  cards  that  night,  but 
that  they  did  not  see  him  play.  Their  testi- 
mony Is  not  certain  on  this  point,  and  «t 
most  it  would  seem  to  be  of  an  impeaching 
character;  and,  as  to  the  presence  of  some 
of  the  parties  at  the  time,  the  impeachment 
would  not  only  be  of  the  state's  witness,  but 
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of  appellant* 8  own  witness.  There  was  no 
diUgence,'  and  we  do  not  regard  the  testimo- 
ny as  material. 

Appellant  also  claims  that  the  case  should 
be  reversed  because  the  state's  witness.  Rush 
Rector,  was  not  certain  that  appellant  play- 
ed In  said  game.  He  testifies  on  this  point: 
"My  recollection  is  that  defendant  was  play- 
ing. I  am  pretty  sure  he  was  playing.  -Yes, 
It  Is  possible  for  me  to  be  mistaken,  but  I 
do  not  think  I  am.  One  reason  that  makes 
me  positive  defendant  was  playing,  was  the 
position  that  he  occupied  relative  to  George 
Shirley,"  etc.  .In  our  opinion  the  testimony 
was  sufficiently  certain  and  definite  to  au- 
thorize the  verdict. 

There  being  no  error  In  the  record,  the 
Judgment  Is  affirmed. 


HICKMAN  V.  STATB. 

(Conrt  of  Orimlnal  Appeals  of  Texas.    Feb.  25, 

1908.) 

FOBQERT— INDICTMESNT— SUFFICIBNOT— 
UMITATIONS-RBFUaNANCY. 

1.  Under  the  statute  l>arrlng  prosecutions  for 
forgeiy  after  10  years,  where  the  copy  of  the 
instrument  alleged  to  be  forged,  as  set  forth  in 
the  indictment,  bears  date  of  more  than  10 
yean  back,  and  there  are  no  explanatory  aver- 
mento,  the  indictment  is  bad. 

2,  Where  the  copy  of  an  instrnment  alleged 
to  be  forged,  as  set  forth  in  the  indictment, 
bears  date  July  2,  1802,  and  the  indictment  it- 
self alleges  July  2,  1902,  as  the  date  of  the  ex- 
ecution of  the  lusbrument,  and  there  are  no  ex- 
planatory averments,  the  indictment  is  bad  for 
repugnancy. 

Appeal  from  district  court,  Wiclilta  county; 
A.  H.  Carrlgan,  Judge. 

J.  H.  Hickman  was  convicted  of  forgery, 
and  appeals.    Reversed. 

G.  F.  Thomas,  J.  W.  Chancellor,  and  Jotin 
Speer,  for  appellant  Howard  Martin,  Asat 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.    The  indictment  charges 

that  appellant,  on  the  2d  day  of  July,  1902, 

forged  the  following  Instrument: 

"Wichita  Falls,  Texas,  July  2,  1882.    Na.  — » 

"The  Panhandle  National  Bank 

of  Wichita  FaUs, 

Tay  to  R.  H.  Smith  or  Bearer 

Seven Dollars  $7.00. 

"Honey  Mclntlre.*' 

The  Indictment  contains  neither  explana- 
tory averments  nor  innuendo  allegations. 
Motion  to  quash  was  based,  first,  upon  the 
ground  that  the  Instrument  itself  shows  that 
the  ofTense  was  barred  by  the  statute"  of  11m- 
itatioDS  when  presented  by  the  grand  Jury; 
second,  that  it  was  repugnant  in  its  aver- 
ments, in  that  the  forgery  was  alleged  to 
bare  been  committed  on  the  2d  day  of  July, 
1002,  whereas  the  Instrument  showed  on  its 
face  to  have  been  committed  on  July  2, 1802. 
We  believe  both  points  are  well  taken.    The 

f  1.  See  Indictment  and  Information,  vol.  27,  Cent. 
Dig.   I  18*. 


instrument  purports  to  have  been  executed 
on  July  2,  1802.  The  Indictment  was  pre- 
ferred by  the  grand  Jury  on  October  29,  1902, 
something  over  10  years  after  the  purported 
execution.  Prosecution  for  forgery  Is  bar- 
red under  our  statute  In  10  years.  The  other 
proposition— that  Is,  that  the  allegations  are 
repugnant— we  think  is  manifest.  While  the 
instrument  bears  date  July  2,  1802,  it  may 
have  been  executed  on  July  2,  1902,  as  a 
matter  of  fact  This  is  not  explained  in  the 
indictment,  but  the  two  allegations  are  left 
standing,  one  alleging  the  execution  on  July 
2,  1902,  and  the  Instrument  Itself  showing 
that  it  was  executed  on  July  2,  1802.  With- 
out some  explanatory  averments,  these  mat- 
ters are  totally  Irreconcilable. 

Believing  the  motion  to  quash  should  have 
been  sustained,  and  the  indictment  is  vicious, 
the  Judgment  Is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


HERBERT  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 

1903.) 

ORIUINAIi     LAW— JUDOMBNT— WHAT     CONSTI- 
TUTBSS— DBFECTIVB  RBCOONIZANCB. 

1.  A  document  reciting  that  the  state  and  de- 
fendant were  both  ready  for  trial;  that  wit- 
nesses were  called;  that  a  motion  to  quash  the 
indictment  was  argued  and  overruled;  that  a 
Jury  of  six  qualified  citizens  was  summoned  by 
the  sheriff  and  sworn  by  the  court;  that  the 
witnesses  summoned  in  the  case  were  sworn  and 
placed  under  the  rule;  that  one  of  the  attor- 
neys was  fined  for  contempt;  that  the  wit- 
nesses having  been  examined,  and  the  matters 
of  fact  as  well  as  law  submitted  to  the  court 
and  the  jury,  the  jury  retired,  and  returned 
with  a  verdict  of  guilty,  signed  by  the  fore- 
man (setting  out  the  verdict);  and  that  defend- 
ant's attorneys  gave  notice  of  appeal,  etc.— Is 
not  a  judgment. 

2.  A  recotrnizance  on  appeal  In  which  the 
names  of  the  sureties  are  omitted  is  defective. 

3.  A  recognizance  on  appeal  which  does  not 
conclude  with  the  clanse  "in  this  case,"  as  re- 
quired by  statute,  is  defective. 

Appeal  from  Sherman  county  court;  W. 
B.  Slaughter,  Judge. 

Felix  Herbert  was  convicted  of  crime,  and 
appeals.    Dismissed. 

W.  T.  Keith  and  S.  T.  Fagan,  for  appel- 
lant. Howard  Martin,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  The  Assistant  Attor- 
ney General  moves  to  dismiss  the  appeal  be- 
cause of  the  want  of  a  final  Judgment  This 
entire  document  is  as  follows: 

"File  No.  5.  The  State  of  Texas  vs.  Felix 
Herbert*  Charged  with  playing  cards  in  a 
house  for  retailing  spirituous  liquors. 

"State  and  defendant  both  announced 
ready  for  trial.  Witnesses  called.  J.  T.  Py- 
lant,  a  state's  witness  in  the  case  not  answer- 
ing, the  court  orrte^d  that  a  fine  of  ten  dol- 
lars be  assessed  against  the  said  J.  T.  Py- 
lant  for  contempt  of  court.  The  VTitness  lat- 
er appearing,  and  offering  a  valid  excuse 
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for  his  absence,  the  said  fine  was  ordered  to 
be  remitted.  A  motion  made  and  argued  by 
defendant's  attorneys  to  quash  the  indict- 
ment was  overruled  by  the  court 

"A  Jury  of  six  guallfled  citizens  was  sum- 
moned by  the  sheriff  and  sworn  by  the  court 
to  well  and  truly  try  the  case,  as  follows: 
S.  H.  Vaughan;  M.  M.  Wesley;  D.  J.  Wil- 
son; A.  L.  Foster;  N.  J.  Green;  W.  W. 
Headriok.  The  witnesses  summoned  in  the 
case  were  sworn  and  placed  under  the  rule. 
The  court  ordered  the  clerk  to  assess  a  fine 
of  ^5.00  against  Attorney  Fagan  for  con- 
tempt of  court 

"The  several  witnesses  in  the  case  having 
been  examined  before  the  Jury,  and  the  mat- 
ters of  fact,  as  well  as  law,  having  been  sub- 
mitted to  the  court  and  the  Jury,  the  Jury  re- 
tired for  consideration  of  their  verdict,  and 
afterwards,  returning  into  open  court,  an- 
nounced the  following  In  writing  as  the  ver- 
dict upon  which  they  all  had  agreed.  'We, 
the  Jury,  find  the  defendant,  Felix  Herbert 
guilty  as  charged,  and  assess  against  him  a 
fine  of  ten  dollars  and  costs.  S.  H.  Vaughan, 
Foreman.'  Defendant's  attorneys  gave  no- 
tice of  appeal." 

It  would  be  useless  to  undertake  to  give 
the  reasons  why  this  is  not  a  Judgment.  It 
speaks  for  Itself.  Without  a  final  Judgment, 
the  Jurisdiction  of  this  court  will  not  attach. 

The  recognizance  is  also  defective,  In  that 
the  names  of  the  sureties  are  omitted;  and 
It  is  not  in  the  language,  either  in  fact  or 
substantially,  as  required  by  the  statute. 
It  omits  that  portion  of  the  prescribed  form 
which  requires  appellant  to  abide  the  Judg- 
ment of  the  Court  of  Criminal  Appeals  of 
the  State  of  Texas  "In  this  case,"  the  latter 
clause  being  omitted.  The  motion  it  sus- 
tained. 

The  appeal  Is  dismissed. 


FORTBNBBRRY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1903.) 

APPBAL-RECOamZANCB— ST3FPICIBNCT. 

1.  A  recognizance  on  appeal  which  fails  to 
conclude  with  the  phrase  *in  this  case,"  as  re- 
quired by  statute,  is  insufBcient 

Appeal  from  Knox  county  court;  G.  B. 
Landrum,  Judge. 

Lee  Fortenberry  was  convicted  of  crime, 
and  appeals.    Dismissed. 

Jas.  A.  Stephens,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Motion  Is  made  to  dis- 
miss the  appeal  because  of  the  Insufficiency 
of  the  recognizance.  It  binds  appellant  to 
abide  the  "Judgment  of  the  Court  of  Criminal 
Appeals,"  but  falls  to  conclude,  as  the  stat- 
ute requires,  "In  this  case."  This  precise 
question  came  up  in  Cryer  v.  State,  36  Tex. 
Cr.  S.  021,  38  S.  W.  203,  and  It  was  there 


held  that  the  recognizance  was  not  BixflBcIent 
See,  also.  Duffer  v.  State  (Tex.  Cr.  App.)  38 
S.  W.  997.    The  motion  is  sustained. 
The  appeal  Is  dismissed. 


ADAMS  V.  STATS. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  23. 
1908.) 

APPEAIx-RECOONIZANCB— SUFFICIBNCT. 

1.  A  recognizance  on  appeal,  which  does  not 
conclude  with  the  phrase  in  this  case,"  as  r^ 
quired  by  Code  Cr.  Proc.  art.  887,  is  bad. 

2.  A  recognizance  which  binds  appellant  to 
appear  to  abide  the  Judgment  of  the  "Criminal 
Court  of  Appeals"  is  bad  for  misdescribiug  the 
court. 

Appeal  from  Knox  county  court;  G.  B. 
Landrum,  Judge. 

Lee  Adams  was  convicted  of  crime,  and 
appeals.    Dismissed. 

Jas.  A.  Stephens,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  3.  The  Assistant  Attor- 
ney General  has  filed  a  motion  to  dismiss 
the  appeal  on  alleged  defects  in  the  recogni- 
zance—First, because  the  recognizance  does 
not  conclude  as  is  required  by  article  887, 
Code  Cr.  Proc.,  In  that  It  omits  to  conclude 
with  the  phrase  "in  this  case";  second,  that 
the  recognizance  binds  appellant  to  appear 
"to  abide  the  Judgment  of  the  Criminal 
Court  of  Appeals  of  this  state."  The  form 
prescribed  by  the  statute  requires  appellant 
to  appear  in  order  to  "abide  the  Judgment 
of  the  Court  of  Criminal  Appeals  of  the  state 
of  Texas  in  this  case."  In  regard  to  the  first 
objection,  It  has  been  expressly  decided  that 
such  recognizance  Is  bad,  in  that  It  does  not 
substantially  comply  with  the  form  of  recog- 
nizance prescribed  in  article  887,  Code  Cr. 
Proc.  Cryer  v.  State,  36  Tex.  Cr.  B.  621,  38 
S.  W.  203;  Duffer  v.  State  (Tex.  Or.  App.) 
38  S.  W.  997;  Lively  v.  State,  Id. 

We  are  not  aware  that  the  second  objec- 
tion has  ever  been  passed  upon,  but  the 
tendency  of  our  decisions  In  construing  this 
statute  Is  to  require  a  substantial  compli- 
ance with  the  terms  thereof.  In  Cummings 
V.  State,  31  Tex.  Cr.  R.  406,  20  S.  W.  700. 
it  was  held  that  the  recognizance  requiring 
the  appearance  of  an  appellant  to  abide  the 
Judgment  of  the  Court  of  Appeals  was  de- 
fective, on  the  ground  that  It  failed  to  prop- 
erly name  the  court  of  last  resort  having 
Jurisdiction  of  the  appeal.  Here,  In  naming 
the  court,  the  word  "Criminal"  is  tran^wsed, 
so  as  to  term  the  appellate  court  the  "Crim- 
inal Court  of  Appeals,"  instead  of  the  "Court 
of  Criminal  Appeals."  There  is  no  such 
court  as  that  used  In  this  recognizance.  The 
legislature,  in  prescribing  the  form  of  re- 
cognizance, used  the  name  of  the  court  hav- 
ing appellate  Jurisdiction  of  the  case— a 
name  prescribed  by  law.  The  form  Is  plain 
ia  terms,  and  its  object  was  to  simplify 
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recognlsancea,  and  by  the  least  care  In  peiv 
fectlng  an  appeal  the  prescribed  form  can 
be  complied  with.  We  hold  that  the  desig- 
nation of  the  court  here  used  was  not  in 
compliance  with  said  article  of  the  Qode 
of  Criminal  Procedures  and  that  the  recog- 
niziince  la  defective  on  that  account  The 
motion  Is  accordingly  snatalned,  and  the  ap- 
peal iB  dismissed. 


GRIMES  y.  STATE. 

<Coart  of  Criminal  Appeals  of  Texas.    Feb.  25, 

1906.) 

VIOLATION    OP    LOCALi    OPTION    LAW— SUITFI. 
CIKNCY  OF  BVIDKNCE— INSTRUCTION. 

1.  ETidence,  In  a  prosecation  for  Tiolation  of 
a  local  option  law,  examined,  and  held  to  sus- 
tain a  conviction. 

2.  A  charge  in  a  prosecntlon  for  yiolation  of 
a  local  oirtion  law  that,  if  the  eTidence  showed 
beyond  a  reasonable  doubt  that  defendant  ac- 
cepted money  from  the  prosecuting  witness  un- 
der an  implied  agreement  to  furnish  him  whis- 
ky, and,  pursuant  thereto,  placed  whisky  where 
he  could  get  It,  he  was  guilty,  unless  he  acted  as 
agent  for  witness  in  procuring  the  whisky,  and 
had  no  pecuniary  interest  in  the  sale,  in  which 
case  he  was  not  guil^,  does  not  place  the  bur- 
den of  proof  on  defendant,  nor  does  It  require 
him  to  establish  his  Innocence  beyond  a  reason- 
able doubt. 

Apiieal  from  Midland  county  court;  B.  B. 
Bryan,  Jndge. 

R.  J.  Orlmes  was  convicted  of  violating 
a  local  option  law,  and  he  appeals.  Affirmed. 

Cunningham  &  OUver  and  Woodruff  & 
Hugbea,  for  appellant  Howard  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law,  the  penalty 
assessed  being  a  fine  of  $25  and  20  days'  con- 
finement In  the  county  Jail. 

The  evidence  for  the  state  is  that  the  al- 
leged purchaser,  Watson,  went  to  appellant's 
place  of  business  and  sought  to  buy  whisky. 
Appellant  declined  to  sell,  stating  that  he 
bad  none  to  sell.  Watson  then  told  appel- 
lant that  he  was  suffering  from  heart  trouble, 
and  wanted  whisky,  and  asked  appellant  to 
get  him  some,  and,  If  be  could  not  do  any  bet- 
ter, to  order  it  from  Odessa.  And  witness 
further  testifled  that  he  said  to  defendant  to 
permit  him  (witness)  to  find  a  bottle  of  whis- 
ky about  the  place.  Defendant  made  no 
reply.  Witness  handed  appellant  65  cents, 
which  he  put  In  his  pocket  and  witness  walk- 
ed away.  This  occurred  about  noon.  About 
10  p.  m.  the  same  day,  witness  went  to,  de- 
fendant's place  of  business.  Defendant  at 
the  time  was  in  the  rear  of  the  building, 
raffling  off  a  turkey.  Witness  waited  awhile 
to  see  appellant  but  he  remained  busy,  and 
witness  walked  around  behind  the  bar  at 
the  front  of  the  building,  saw  some  bottles, 
and,  believing  one  of  them  to  be  for  himself, 
took  it  and  went  off  with  It.  In  contained  a 
pint  of  whisky.  Witness  does  not  know 
whether  appellant  saw  him  when  he  got  the 


bottle  of  whisky.  This  occurred  on  Novem- 
ber 27th.  On  December  18th  appellant  came 
to  witness  and  expressed  surprise  to  find 
that  bis  name  was  on  this  information,  stat- 
ing that  be  did  not  know  witness  had  gotten 
the  whisky  until  after  he  was  arrested,  and, 
further,  that  he  had  credited  witness'  ac- 
count at  the  restaurant  with  the  65  cents. 
Defendant  was  then  running  a  cold-storage, 
and  had  been  some  months  before  running  a 
restaurant  Witness  fully  expected  to  get 
the  wliisky,  and  went  back  after  it,  and  did 
get  the  bottle  of  whisky,  as  testifled.  Ap- 
pellant never  mentioned  the  matter  to  wit- 
ness until  after  his  arrest  in  this  case,  and 
he  never  delivered  or  offered  to  deliver  wit- 
ness any  whisky  for  the  65  cents  after  wit- 
ness got  the  bottle  mentioned.  On  October 
14th  prior,  appellant  had  shipped  whisky 
by  express  from  Big  Springs,  and  had  a 
United  States  internal  revenue  license  issued 
to  Clopton  &  Grimes,  which  was  dated  July 
19,  1901,  and  ran  from  July  1,  1901,  until 
July  1,  1902. 

Appellant  testifled  practically  as  did  wit- 
ness Watson  up  to  the  time  of  receiving  the 
66  cents.  He  states  that  he  then  went  to 
the  room  of  Charles  Clark  in  the  Mims  Build- 
ing, and  bought  of  Clark  a  pint  of  whisky, 
and  paid  him  the  65  cents  for  it  which  Wat- 
son had  given  him;  that  bb  got  this  whisky 
from  Clark  about  4  o'clock  in  the  evening, 
and  as  an  accommodation  to  Watson,  and 
made  no  profit  In  the  transaction;  that  he 
gave  Clark  65  cents  that  he  got  from  Wat- 
son. Appellant  did  not  see  Watson  get  the 
bottle  of  whisky,  and  knows  that  Watson 
must  have  gotten  a  bottle  of  whisky  belong- 
ing to  some  one  else,  because  the  whisky  he 
got  for  Watson  remained  there,  and  was  aft- 
erwards drunk  by  himself  and  the  65  cents 
credited  on  Watson's  account  at  the  restau- 
rant Appellant  testifled  before  the  United 
States  commissioner  at  Abilene,  in  the  feder- 
al court,  about  December  1,  1901,  in  regard 
to  whisky  transactions,  but  did  not  tell  of 
this  purchase  from  Clark.  He  testifled  to 
other  sales  made  by  Clark  in  their  clubroom, 
and  he  says  that  the  reason  he  did  not  men- 
tion this  was  because  he  was  not  asked  about 
It;  that  Clark  had  the  whisky  in  a  jug,  and 
that  while  testifying  in  his  own  behalf  in 
the  case  tried  Saturday,  prior  to  this  trial, 
wherein  be  was  charged  with  selling  liquor  to 
Charles  Clark,  he  did  not  tell  what  he  now 
testifies,  and  gives  as  a  reason  that  he  was 
not  asked  about  the  transaction.  He  further 
testi.4ed  that  he  was  in  the  saloon  business 
before  local  option  went  into  effect  in  Janu- 
ary, 1900,  and  bad  wine  and  whisky  on  hand 
in  the  storage  room  back  of  Counts'  business 
house  when  Watson  asked  for  the  whisky. 
But  be  stated,  this  was  partnership  whisky 
between  Dysart  and  himself.  Sometimes 
Dysart  got  some  of  this  whisky  to  drink, 
and  sometimes  be  did;  but  be  did  not  get 
the  whisky  for  Watson  out  of  such  stock,  tnit 
got  it  from  Charles  Clark,  as  stated. 
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Appellant's  books,  in  wblcb  be  kept  his 
accounts,  were  turned  over  to  Oeorge  Hogg, 
but  thej  seemed  to  ba^e  been  shipped  out  of 
the  country;  and  Hogg  and  appellant  dif- 
fer widely  as  to  tbe  contents  of  these  books. 
He  said  the  books  only  showed  some  charges 
of  cash  to  Clark,  and  did  not  show  any  credit 
sales  to  him;  and  that  be  knew  at  tbe  time 
he  was  testifying  at  Abilene  against  Clark, 
but  did  not  tell  about  It,  though  did  tell  of 
other  transactions  in  tbe  club.  Clark  and 
himself  ran  the  club  over  bis  cold  storage, 
.  and  played  poker  there;  and  this  club  con- 
sisted of  Clark,  appellant,  and  one  Fred 
Lewis,  a  bricklayer.  No  one  else  belonged 
to  tbe  club.  His  testimony  shows  that  be 
bad  decided  animosity  toward  Clark,  and 
was  a  witness  against  him  at  Abilene,  and 
tbe  reason  for  tbis  was  that  Clark  bad  made 
complaints  against  appellant  for  selling  In- 
toxicating liquor,  and  these  complaints  had 
nil  been  filed  before  he  was  taken  to  Abi- 
lene as  a  witness.  He  states  that  he  knew 
of  this  transaction  by  Clark  at  the  time  he 
testlUed  at  Abilene,  but  did  not  mention  it 

Tbe  witness  Hogg's  testimony  was  in  di- 
rect conflict  with  appellant's  In  reference  to 
the  books,  accounts,  charges,  debits,  etc.,  and 
that  there  were  about  100  accounts  on  the 
books,  cash  and  goods,  and  that  Clark  had 
an  account  on  said  books  for  both  cash  and 
goods,  and' tbe  accounts  related  to  the  restau- 
rant and  cold  storage.  Witness  did  not  know 
where  they  were;  undertook  to  find  them, 
and  went  to  the  safe  where  tliey  were  kept, 
and  the  safe  was  gone,  including  tbe  books. 

Pnrcell  was  placed  on  tbe  witness  stand, 
and  testifled  that  he  was  on  Clark's  bond 
for  him  to  appear  before  the  federal  commis- 
sioner, and  accompanied  bim  to  Abilene,  and 
beard  appellant  testify  against  Clark.  Ap- 
pellant testified  about  seeing  Clark  sell  whis- 
ky in  the  dubroom,  but  did  not  mention  the 
fact  that  be  bought  whisky  from  Clark  In 
Clark's  office  on  November  27,  1901. 

Watson,  recalled,  testified  that  after  appel- 
lant was  arrested  he  did  not  inform  him 
that  he  had  gotten  this  whisky  from  Clark, 
or  mention  that  Watson  got  the  wrong  bot- 
tle; simply  stated  that  he  did  not  know  Wat- 
son had  gotten  the  whisky,  and  bad  credited 
Watson's  account  at  the  restaurant  with  the 
65  cents. 

Appellant  makes  two  questions:  First,  the 
insufficiency  of  the  evidence;  and,  second, 
that  the  charge  of  the  court  is  on  the  weight 
of  tbe  evidence,  and  throws  the  burden  of 
proof  on  appellant.  We  are  of  opinion  that 
the  evidence  is  sufficient  to  sustain  the  con- 
viction. Watson  got  the  whisky,  beyond  any 
question.  He  got  it  from  several  bottles  of 
whisky  in  appellant's  place  of  business.  He 
gave  appellant  the  money  with  which  to  pur- 
Chase  the  whisky.  Appellant  says  be  turn- 
ed the  money  over  to  Clark  In  payment  for 
whisky  that  he  got  from  Clark  for  Watson. 
When  the  Information  was  preferred,  be  in- 
formed Watson  that  be  placed  the  money  to 


his  credit  on  the  restaurant  account.  These 
statements  are  not  reconcilable  witb  each 
other.  If  appellant  had  bought  the  whisky 
from  Clark  and  turned  the  money  over  in 
payment,  he  did  not  have  it  to  place  as  a 
credit  on  the  restaurant  account  subsequent- 
ly. 

The  following  portion  of  the  charge  of  the 
court  is  criticised:  "If  yon  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  at  the  time  be  received  <jo 
cents  from  C.  C.  Watson,  if  he  did  receive 
65  cents  from  the  said  C.  C.  Watson,  there 
was  an  Implied  agreement  that  he.  Grimes, 
would  furnish  said  Watson  with  whisky,  and, 
in  pursuance  of  said  agreement  be  did  place 
whisky  where  the  said  Watson  could  get  it 
tben  be  would  be  guilty,  and  yon  will  so  find 
and  assess  his  punishment  as  heretofore  in- 
structed; unless  you  find,  on  tbe  contrary. 
from  the  evidence,  that  Grimes  purchased 
said  whisky  from  Charles  Clark,  and  that 
in  doing  so  be  was  acting  as  the  agent  of  said 
Watson  In  the  purchase  of  said  whisky,  for 
the  accommodation  of  tbe  said  C.^C.  Watson, 
and  had  no  pecuniary  Interest  in  said  sale, 
then  you  will  find  the  defendant  not  guilty, 
and  so  say  by  your  verdict."  This  charge 
does  not  compel  appellant  to  assume  the 
burden  of  proof;  nor  does  it  change  the  rea- 
sonable doubt  from  its  proper  mission.  Tbe 
Jury  were  Instructed  that,  if  they  should  be- 
lieve from  the  evidence,  beyond  a  reason- 
able doubt,  certain  facts,  it  would  constitute 
appellant  guilty;  but,  on  the  contrary.  If  they 
did  not  so  believe,  but  believed  tbe  facts  as 
stated  in  tbe  second  clause  of  the  charge, 
they  should  acquit.  We  believe  this  clutrge 
is  correct,  and  that  it  does  not  shift  the  bur- 
den of  proof  or  require  defendant  to  prove 
his  innocence  beyond  a  reasonable  doubt  It 
required  the  state  to  prove  his  guilt  beyond 
a  reasonable  doubt;  and  if  the  state  had  not 
done  so,  or  they  should  believe  the  subsequent 
state  of  facts  existed,  the  Jury  should  acquit 

No  error  appearing  in  the  record,  tbe  Judg- 
ment is  affirmed. 


MARX  et  al.  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25. 
1003.) 

KBKPINO   DISORDERLY    HOUSE— TRIALr-IN- 

STRUCTIONS. 
1.  In  a  prosecution  of  two  persons  for  keeping 
a  disorderly  house,  a  charge  that,  if  the  jury 
believed  that  only  one  or  either  of  the  defend' 
ants  rented  tbe  house,  they  should  find  both 
not  guil^,  while  incorrect  was  liot  prejudicial 
to  defendants. 

Appeal  from  Ward  county  court ;  J.  A. 
Stewart,  Judge. 

Herman  Marx  and  another  were  convicted 
of  keeping  a  disorderly  house,  and  appeal. 
Reversed  as  to  appellant  Marx. 

Howell  Johnson,  for  appellants.  Howard 
Martin,  Asst  Atty.  Gen.,  for  tbe  States 
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HENDEBSON,  J.  Appettanta  were  con- 
victed of  keeping  a  disorderly  bouse,  and  their 
punlabment  assessed  at  a  fine  of  $200  eacb; 
bence  this  appeaL 

There  was  some  testimony  tending  to  show 
the  guilt  of  Peacock;  but  U  there  was  any 
evidence  tending  to  show  the  guilt  of  Marx 
It  was  of  a  very  meager  character,  and  la  not 
■nffident  to  sustain  the  verdict  as  far  as  said 
Marx  Is  concerned. 

As  to  the  other  appellant.  Peacock,  we  un- 
derstand him  to  complain  of  the  following 
portion  of  the  charge  of  the  court:  "If  you 
believe  from  the  evidence  that  only  one  or 
either  of  the  defendants  r«ited,  leased,  or 
hired  the  use  of  a  house  for  purjDoses  stated, 
then  yon  will  Snd  both  of  them  not  guilty." 
It  occurs  to  us  that  said  charge,  while  not  the 
law,  because  the  Jury  could  acquit  one  and 
convict  the  other,  and  the  guilt  of  one  was 
not  dependent  on  the  guilt  of  the  other— yet 
said  charge  was  favorable  to  appellant,  and 
be  cannot  complain. 

Ai>pdlant  also  complains  that  the  conrt  did 
not  draw  a  distinction  between  prostitutes 
and  common  prostitutes.  We  do  not  find  any- 
thing in  the  record  In  this  case  that  renders 
such  a  distinction  necessary,  even  if  such  a 
distinction  be  conceded  under  our  statutes  reg- 
ulating tlie  keeping  of  disorderly  houses. 

We  have  carefully  examined  the  record,  and 
In  onr  opinion  the  testimony  is  sufficient  to 
sustain  the  conviction  as  to  appellant  Pea- 
cock, but  It  is  not  sufficient  to  sustain  the 
conviction  as  to  the  other  appellant  Herman 
Marx.  The  Judgment  is  therefore  reversed 
and  remanded  as  to  said  Matz,  and  affirmed 
as  to  appeUant  Peacock. 


CLA.RK  V.  STATE. 

(Court  of  Ciimlnal  Appeals  of  Texas.    Feb.  2S, 

1903.) 

TRIAI^IMPARTIAL    JURORS-APPEAL-CONSID- 
ERATION OF  OBJECTION. 

1.  On  a  prosecution  for  receiving  stolen  prop- 
erty it  was  error  to  allow  on  the  jury  some  of 
those  who  had  served  on  the  jury  on  the  trial 
of  the  thief  and  some  of  those  who  had  heard 
the  testimony  on  snch  trial,  such  testimony 
barinK  conclusively  shown  the  theft. 

2.  On  appeal  in  a  criminal  case  the  admis- 
sion of  evidence  will  not  be  reviewed,  where  it 
was  merely  objected  to.  without  any  reason  be- 
ing assigned. 

Appeal  from  district  court,  Travis  county; 
N.  A.  Rector,  Judge. 

Jack  Clark  was  convicted  of  receiving  stolen 
property,  and  he  appeals.    Reversed. 

O.  Dickens  and  Walter  Corwln,  for  appel- 
lant Howard  Martin,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  receiving  stolen  property  after  it  had 
been  stolen  by  one  Jack  McQuirter.  The  day 
before  appellant  was  placed  on  trial  McQuir- 
ter was  tried,  nominally  under  a  plea  of  guilty, 


although  there  was  a  plea  of  not  guilty  en- 
tered. By  agreement  with  the  district  attor- 
ney, McQuirter  pleaded  guilty,  and  the  only 
witness  to  be  used  on  bis  trial  was  J.  C. 
Pray.  Pray  testified  on  McQulrter's  trial 
that  McQuirter  confessed  to  him  the  theft  of 
the  property,  and  further  stated  that  he  had 
thereafter  turned  it  over  to  appellant  When 
appellant's  case  was  called  for  trial,  the  Ju- 
rors who  sat  In  McQulrter's  case  were  also 
called  into  the  Jury  box.  Some  of  the  remain- 
ing Jurors  for  the  week  were  sitting  about 
the  court  room,  and  had  heard  McQulrter's . 
trhiL  Appelhint  moved  the  court  to  set  aside 
and  excuse  those  Jurors  from  sitting  In  bis 
case  who  sat  in  the  McQuirter  trial,  and  such 
of  the  Jurors  as  had  heard  the  McQuirter 
trial  and  become  Influenced  by  the  testimony. 
This  was  refused.  We  think  this  was  error, 
although  the  court  certifies  that  he  sustained 
every  cause  of  challenge  where  the  Juror  ex- 
pressed the  slightest  impression  having  been 
made  upon  his  mind  by  what  he  had  heard 
In  regard  to  the  McQuirter  trial.  As  appel- 
lant's case  necessarily  Involved  the  guilt  of 
McQuirter  as  the  thief.  It  was  necessary  for 
the  state  to  show  the  guilt  of  McQuirter  In 
order  to  obtain  the  conviction  of  appellant  as 
receiving  from  McQuirter.  Therefore  he  was 
entitled  to  a  fair  and  Impartial  jury  oa  both 
Issues.  It  was  almost  as  detrimental  to  de- 
fendant for  the  Juror  to  have  made  up  his 
mind  as  to  the  guilt  of  McQuirter  as  it  was 
to  his  own  guilt.  All  the  Jurors  who  sat  in 
the  McQuirter  trial  and  rendered  the  verdict 
of  guilty  evidently  were  Impressed  with  his 
guilt  If  the  Jurors  had  a  conclusion  as  to 
the  guilt  or  innocence  of  either  McQuirter  or 
appellant  they  should  have  been  excluded 
from  sitting  on  the  Jury;  and  It  Is,  therefore, 
evident  that  the  Jurors  who  tried  McQuirter 
were  absolutely  disqualified  from  sitting  on 
the  Jury  trying  appellant. 

BUI  No.  8  states  the  district  attorney  read 
to  the  Jury  the  indictment  against  Jack  Mc- 
Quirter for  the  theft  of  the  property  set 
out  in  this  Indictment  as  having  been  re- 
ceived by  appellant  "Defendant  objected, 
and  excepted  to  the  action  of  the  district  at- 
torney In  reading  the  same,  and  tenders  tills 
bill  of  exceptions,  which  is  given."  The  same 
question  occurs  in  bill  No.  10,  In  regard  to  the 
verdict  of  the  Jury,  Judgment  of  the  court, 
and  sentence  of  Jack  McQuirter.  There  are 
no  grounds  of  exception  urged  to  the  Intro- 
duction of  this  testimony.  The  court  certifies 
that  he  permitted  the  introduction  of  this  tes- 
timony on  the  issue  of  McQulrter's  guilt  as 
to  the  theft,  and  it  was  so  limited  at  the 
time  of  its  Introduction  as  well  as  In  the 
charge.  Without  an  objection  on  the  part  of 
appellant,  this  court  will  treat  the  matter  as 
having  been  waived.  The  bills  of  exception 
do  not  present  the  question.  Defendant  sim- 
ply objected  to  the  introduction  of  these  mat- 
ters, without  assigning  any  reason  at  alL 
This  court  will  not  assign  grounds  of  objec- 
tion, and  thereby  resolve  Itself  into  a  trial 
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court  We  only  review  the  objections  urged, 
and.  aa  there  are  none^  we  refrain  from  dis- 
cussing any  error  or  supposed  error  that 
might  be  later  on  conjured  up. 

For  the  error  discussed,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 


HOOD  V.  STATB. 

(Court  of  CifaniDal  Appeals  of  Texas.    Feb.  25, 

1908.) 

CARRTINO  CONCEALED  WEAPONS— DANOBR  OW 
ASSAULT— EVIDENCE— PRIOR   QUARRELS. 

1.  In  a  prosecution  for  unlawfully  carrying  a 
pistol,  eTidence  that  defendant  had  had  several 

Snarrels  with  other  persons  just  prior  to  the 
me  he  was  charged  with  having  had  a  pistol, 
and  that  on  cue  occasion  these  parties  had  pur- 
sued defendant,  was  not  admissible  in  the  ab- 
sence of  any  showing  that  defendant  was  in 
danger  so  Imminent  as  to  prevent  him  from 
haTinsr  the  parties  arrested. 

2.  Under  the  statute  providing  that  when  a 
party  is  in  such  imminent  danger  of  being  un- 
lawfully attaclied  that  he  cannot  noti^  the  of- 
ficers of  the  law,  he  may  arm  himself,  a  per- 
son is  not  justified  in  carrying  arms  when  dan- 
ger is  not  imminent,  merely  because  he  has  rea- 
sonable ground  to  apprehend  an  attadc 

Appeal  from  Nolan  county  conrt;  D.  L 
Durham,  Judge. 

Albert  Hood  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  3.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  $2S. 

The  first  bill  of  exceptions  complains  that 
the  court  erred  In  refusing  to  permit  appel- 
lant to  prove  by  R.  Styles  that  be  and  his 
son,  JInic  Styles,  had  had  several  rows  and 
difficulties  with  defendant  Just  prior  to  the 
time  of  this  difllculty  in  which  be  is  charged 
with  having  a  pistol,  and  that  a  short  time 
before  this  they  had  mn  and  chased  defend- 
ant and  threw  rocks  at  him;  that  be  ran 
from  them,  and  kept  out  of  their  way.  There 
was  no  error  In  excluding  this  testimony. 
The  bill  does  not  make  it  appear  that  such 
danger  was  imminent,  and  so  Imminent  as 
to  prevent  appellant  from  having  said  parties 
arrested,  as  the  statute  requires.  The  mete 
fact  that  a  party  may  have  a  difficulty  with 
another  does  not  per  se  authorize  such  party 
to  carry  a  pistol. 

Appellant  complains  of  the  conrfs  refusal 
to  give  the  following  requested  charge:  "If 
you  believe  from  the  evidence  that  defendant, 
Albert  Hood,  bad  reasonable  grounds  to  ap- 
prehend danger  from  the  Styieses,  or  eltbor 
of  them.  In  that  event  he  had  a  right  to  go 
off  and  arm  himself  in  order  to  ward  off 
and  defend  against  any  unlawful  attack  upon 
bis  person;  and  it  makes  no  dlfTerence  where 
or  when  be  so  armed  himself,  so  that  he  did 
it  after  be  had  been  attacked  and  such  ap- 
prehension of  danger  arose."  This  is  not  the 
law,  and  the  court  did  not  err  In  refusing 


tbis  charge.  The  statute  provides  that,  where 
the  danger  la  imminent,  and  there  Is  no  time 
or  opportunity  afforded  appelant  to  notify  the 
officers.  In  that  event  he  can  arm  himself  to 
protect  against  the  danger. 

Appelant  complains  of  the  oonrf  s  charge, 
.contending  that  the  same  is  not  the  law,  was 
more  onerous  than  the  law  requires.  In  that 
it  fixes  a  greater  punishment  than  the  law, 
and  was  calculated  to  prejudice  and  taifloence 
the  jury  against  defendant,  for  the  reason  that 
said  charge  did  not  sufflcienOy  explain  and 
define  defendant's  right  to  arm  hlmsdf  in  case 
be  had  been  recently  attacked  and  apprebend- 
ed,  or  had  reasonable  grounds  to  apprehend  or 
fear  another  unlawful  attack  upon  bis  per- 
son. None  of  these  objections  are  wtil  taken. 
The  charge,  as  a  whole,  is  correct  Tbe  the- 
ory of  appellant  that  be  had  apprehension  or 
fear  of  danger  or  an  unlawful  attack  would 
not,  per  se,  authorize  him  to  carry  a  pistol. 
The  record  before  us  shows  that  he  armed 
himself  prior  to  any  assault  or  contemplated 
assault,  and  hence  the  issue  insisted  upon  by 
him  was  not  legally  presented  by  the  evidence. 

No  error  appearing  In  tbe  record,  the  Judg- 
ment la  affirmed. 


OSBORN  V.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  25. 
1903.) 

QAMINO— INDICTMENT-SUFFICIBNCT. 
1.  Under  Pen.  Code,  art  380,  anthorikng  a 
conviction  for  gaming  at  a  public  house,  in- 
cluding any  room  attached  to  such  public  house 
aud  commonly  used  for  gaming,  an  indictment 
charging  defendant  with  unlawfully  playing  at 
cards  in  a  room  overhead,  above,  and  connected 
with,  and  attached  to  and  a  part  of  a  saloon 
building,  the  same  being  a  pubUc  house,  was  in- 
snlflcient. 

Appeal  from  Stonewall  county  conrt;  A.  S. 
Forrester,  Judge. 

Mat  Osbom  was  convicted  of  gaming,  and 
appeals.    Beversed. 

Howard  Martin,  Asst  Atty.  (Jen.,  for  the 
State. 

BROOKS,  J.    Appellant  was  convicted  of 

gaming,  and  fined  $10. 

Tbe  charging  part  of  the  Indictment  is  as 
follows:  First  count:  That  apNHant  "did 
then  and  there  nnlawfully  bet  and  wager  at 
A  certain  gaming  table,  to  wit,  a  poker  table; 
said  table  being  then  and  there  kept  and  ex- 
hibited for  gaming  purposes."  Second  count: 
That  appellant  "did  then  and  there  unlaw- 
fully play  at  a  game  with  cards  In  a  room  in 
the  second  story  of  a  certain  building  known 
as  the  'West  and  Davis  Saloon  Building,' 
said  room  being  overhead,  above,  and  con- 
nected with  and  attached  to  and  a  part  of 
said  West  and  Davis  saloon  building,  the 
same  being  then  and  there  a  public  house; 
tbe  lower  floor  of  said  building  being  used 
for  the  purpose  of  retailing  spirituous  liq- 
uors."    Third  count:    That  appellant  "did 
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then  and  there  unlawfully  play  at  a  game 
with  carda,  and  did  wager  and  bet  money 
on  said  game  of  cards,"  etc.  The  conviction 
was  under  the  second  count  Appellant  filed 
a  motion  to  quash  the  Indictment  Under  the 
Acta  of  the  Twenty-Seventh  Legislature 
(page  26)  it  Is  only  necessary  to  charge  that 
an  accused  played  at  a  game  of  cards  at  a 
house  for  retailing  spirituous  liquors,  store- 
house, tavern,  inn,  or  to  allege  some  other 
house  and  state  that  same  Is  a  public  house; 
or  allege  tliat  the  same  was  played  in  a 
street,  highway,  or  some  other  public  place, 
naming  the  same;  or  In  an  outhouse  where 
people  resort  But  if  the  playing  is  not  done 
at  any  of  the  above-named  places,  then  It  is 
only  necessary  to  allege  tlutt  said  place  was 
then  and  there  not  a  private  residence  occu- 
pied by  a  family.  It  will  be  noted  that  the 
acta  of  the  Twenty-Seventh  Legislature  do 
not  repeal  article  380,  Pen.  Code,  which  an- 
tborizes  a  conviction  for  the  playing  at  a 
bouse  that  is  a  public  house  and  at  gaming 
houses,  and  then  provides  that  any  room 
attached  to  such  public  houses,  and  common- 
ly used  for  gaming,  is  also  included,  wheth- 
er the  same  be  kept  closed  or  open.  Neither 
count  In  this  Indictment  contains  the  provl- 
Blons  of  this  statute.  The  motion  to  quash 
the  indictment  should  have  been  sustained. 
For  a  dlacnsalon  of  the  last  act  of  the  Legis- 
lature, see  Hodges  v.  State,  72  S.  W.  179, 
Haokins  v.  State,  72  S.  W.  191,  and  Wilker- 
Bon  V.  State,  72  S.  W.  860  (decided  at  the 
present  term). 

The  Judgment  Is  reversed,  and  the  prose- 
cution ordered  dismissed. 


ANDERSON  v.  8TATB. 

((3onrt  of  Oiminal  Appeals  of  Texas.    Feb.  20, 
1903.) 

KISOBMBANOR-APPHAL-RBCOONIZANCB- 
BUTriOIKNOT. 

1.  A  recognizance  on  appeal,  reciting  that  ap- 
pellant "stands  charged  witii  the  offense  of  un- 
lawfully carrying  a  pistol,"  is  defective,  as  fail- 
ing to  charge  any  offense. 

2.  A  recognizance  failing  to  show  the  punish- 
ment imposed  is  fatally  defective. 

Appeal  from  Childress  county  court;  W. 
O.  Gross,  Judge. 

Russ  Anderson  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  appeals.  Appeal 
dismissed. 

Howard  Martin,  Aast  Atty.  (Sen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed under  an  indictment  charging  him  with 
unlawfully  carrying  on  and  about  Ms  per- 
son a  pistol.  The  recognizance  recites  that 
appellant  "stands  charged  with  the  offense 
of  unlawfully  carrying  a  pistol,"  etc.  This 
charges  no  offense  against  the  law.  Black- 
shear  V.  State  (Tex.  (7r.  App.)  33  S.  W.  222. 
This  Is  the  only  attempt  to  show  that  ap- 
72  8.W.-88 


pellant  stood  charged  with  or  was  convicted 
of  a  misdemeanor.  It  does  not  recite,  as 
prescribed  by  the  statute,  that  appellant  was 
convicted  of  a  misdemeanor,  nor  does  it 
aver  the  constituent  elements  of  a  misde- 
meanor, nor  does  the  recognizance  state  the 
amount  of  the  fine  or  punishment  imposed.. 
The  recognizance  is  fatally  defective. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral Is  sustained,  and  the  appeal  is  dismissed. 


FORTENBBRRT  v.  STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Feb.  25, 

1903.) 

INFORMATION  —  ALLEOATIONS  —  FORUAL    DE- 
FECT—AMENDMENT— ASSAULT— EVI- 
DBNCE— SUFFICIENCY. 

1.  Where  .  the  connts  of  an  information  as 
originally  filed  began,  "And  the  said  S.  A.  [nam- 
ing prosecutor],  npon  his  oath  aforesaid  farther 
depoaes  and  says,*^  etc.,  it  was  proper  to  permit 
the  county  attorney  to  file  what  was  termed  an 
"amended  information,"  but  which  was  in  fact 
a  new  Information,  making  the  counts  begin, 
"And  the  said  attorney  further  presents  in  said 
court  tiiat  D.  F.  [naming  accnaedl,"  etc. 

2.  On  a  prosecution  for  assault,  it  appeared 
that  accused  and  several  others  attempted  to 
scatter  sheep  that  prosecutor  was  driving,  and 
that  they '  lurronnded  prosecntor,  and  one  of 
them  took  hold  of  him,  not  inflicting  anv  per- 
sonal Injury,  when  he  drew  his  pistol,  and  they 
went  away.  Held,  that  the  evidence  showed  an 
assanit 

Appeal  from  Knox  county  court;  O.  B. 
Landrum,  Judge. 

Baxter  Fortenberry  was  convicted  of  an 
assault  and  he  appeals.     Affirmed. 

Jas.  A.  Stephens,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  complaint  and  In- 
formation contain  tliree  counts.  The  sec- 
ond and  third  counts  in  the  Information,  as 
originally  filed,  began  as  follows:  "And  the 
said  Seth  Alston,  upon  his  oath  aforesaid, 
further  deposes  and  says,"  etc.  Motion  was 
made  to  quash  the  information  because  each 
count  80  began.  The  county  attorney  was 
permitted  to  file  what  Is  termed  an  "amend- 
ed Information,"  which  Is  In  fact  a  new  in- 
formation, making  those  counts  each  begin: 
"And  the  said  attorney  further  presents  in 
said  court  at  said  term  thereof,  that  Bax- 
ter Fortenberry,"  etc.  There  was  no  error 
In  permitting  the  filing  of  the  second  infor- 
mation. It  was  evidently  an  oversight  In  the 
county  attorney  making  the  second  and 
third  counts  begin  as  stated,  and  the  filing 
of  the  second  Information,  which  was  prop- 
er and  legal,  cured  this  matter,  and,  even  If 
the  defect  had  been  a  matter  of  substance. 
It  could  have  been  cured  by  the  filing  of  a 
new  information.  The  old  Information  could 
as  well  have  been  amended  In  the  matter 
complained  of,  it  being  simply  a  question 
of  form,  and  not  of  substance.  See  White's 
Ann.  Code  Cr.  Proc.  arts.  586-588,  and  section 
588  for  collation  of  authorities. 
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Tbe  first  and  second  counts  of  the  infor- 
mation are  brought  under  article  600,  Pen. 
Oode,  wblch  pertains  to  interference  with 
parties  engaged  In  lawful  employment.  The 
third  count  charges  an  assault  upon  Beth 
Alston.  All  three  counts  were  submitted  by 
the  court  in  the  charge,  and  evidence  was  in- 
troduced In  support  of  each  count  The 
jury  acquitted  appellant  on  the  first  and 
second,  and  convicted  under  the  third  count 
for  the  assault 

There  are  some  exceptions  reserved  to  the 
action  of  the  court  in  regard  to  the  admis- 
sion of  testimony  and  charges  which  apper- 
tain to  the  first  and  second  counts.  As 
these  are  all  eliminated  by  tbe  verdict  we 
deem  it  unnecessary  to  discuss  the  questions 
presented  by  those  bills  and  motion  for  new 
trial. 

There  is  a  general  allegation  In  the  motion 
for  new  trial  that  the  evidence  does  not 
support  the  conviction.  This  will  be  viewed 
alone  from  the  standpoint  of  the  verdict; 
that  is,  the  conviction  for  the  assault  It 
seems  that  Alston  was  driving  a  consider- 
able herd  of  sheep  near  the  little  town  of 
Clifton,  when  defendant  and  several  others 
assembled  themselves  and  followed  him  a 
short  distance  above  the  town,  and  under- 
took to  interfere  with  his  driving  the  sheep 
through  an  inclosure  along  the  ordinarily 
traveled  road.  They  first  attacked  him  by 
running  in  among  the  sbeep^  and  undertook 
to  scatter  them  and  drive  them  away,  mak- 
ing a  great  deal  of  noise  by  hallooing,  yell- 
ing, and  waving  their  hats.  Some  of  them 
came  back,  and  made  an  assault  upon  him 
with  a  knife.  This  was  abandoned,  and  they 
betook  themselves  the  second  time  to  chasing 
tbe  sheep,  and  running  them  into  an  adjoin- 
ing pasture;  and,  after  chasing  tbe  sheep 
for  some  time,  appellant  and  three  others 
came  I>ack,  and  surrounded  Alston,  when  one 
of  the  number  took  hold  of  liim.  They  did 
not  inflict  any  injury  upon  him  further  tlian 
as  stated.  One  of  them  caught  hold  of  Iiim, 
while  tbe  other  three  were  present  and,  to 
use  the  language  of  the  witness,  "surrounded 
me,  and  one  of  them  took  hold  of  me."  Just 
at  tills  Juncture  Alston  drew  his  pistol,  and 
they  all  stepped  back  and  went  away,  de- 
fendant being  among  the  number.  We  are 
of  opinion  this  evidence  is  sufficient  to  make 
out  the  assault 

The  Judgment  is  affirmed. 


MITCHELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Teb.  25, 
1903.) 

CRIMINAL    LAW— APPEAL-RBCOONIZANCB-IL- 
LBOAL  SALB  OF  LIQUOR. 

1.  A  recognizance  is  insufflcient  to  satisfy  the 
requirement  of  Oode  Cr.  Proc.  art.  887,  that  it 
state  appellant  was  convicted  of  a  miademeanor ; 
it  reciting  that  appellant  "stands  charged  tn 
this  court  with  the  oSense  of  knowingly  sell- 
ing intoxicating  liquor  to  a  minor,  and  has  been 


convicted  of  such  offense,"  and  it  not  statinc 
the  ingredient  of  the  offense  that  the  sale  was 
without  the  written  consent  of  the  ^parent  or 
guardian,  or  some  one  standing  in  their  stead. 

Appeal  from  Stonewall  county  court;  A.  D. 
Forrester,  Judge. 

Rush  Mitchell  appealed  from  a  conviction. 
Motion  Is  made  to  dismiss  for  insufflcient  re- 
cognizance.   Appeal  dismissed. 

Howard  Martin,  Asst  Atty.  Geo.,  for  tbe 

State. 

BROOKS,  3.  Tbe  Assistant  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  tills  ap- 
peal, on  the  ground  that  the  recognizance  is 
defective,  in  that  It  does  not  state  that  ap- 
pellant was  convicted  of  a  misdemeanor,  as 
required  by  article  887,  Code  Cr.  Proc  The 
recognizance  In  this  particular  states  that 
appellant  "stands  charged  in  this  court  with 
the  ofTense  of  knowingly  selling  intoxicating 
liquor  to  a  minor  under  twenty-one  years  of 
age,  and  who  has  been  convicted  of  said  of- 
fense," etc.  It  will  be  observed  that  it  does 
not  state  tbe  sale  was  made  to  the  minor, 
"without  the  written  consent  of  the  parent 
or  guardian,  or  some  one  standing  in  their 
stead."  This  is  a  requisite  ingredient  of  tbis 
offense.  The  motion  is  accordingly  sustain- 
ed. Shackelford  v.  State  (Tex.  Cr.  App.)  22 
S.  W.  26,  decides  the  exact  question. 

The  appeal  is  dismissed. 

LBWANDOWSKI  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  2a. 

1903.) 

LARCENY— mPBACHINO     BVIDBNCB— ADMISSI- 
BILITY—RECALL  OP  DEFENDANT 
AFTER   CLOSE. 

1.  On  a  prosecution  for  the  theft  of  a  pair  of 
blacksmith  tongs  and  a  hammer,  defendant's 
evidence  that  the  prosecuting  witness  had  rep- 
resented in  a  written  statement  to  the  insurance 
company,  after  his  shop  had  bnmed,  that  all 
bis  hammers,  tongs,  and  tools  had  been  totally 
destroyed,  was  admissible,  as  affecting  bis  cred- 
ibility, after  defendant  bad  show^n  that  he  had 
been  unable  to  obtain  the  written  statement 

2.  Where,  on  a  prosecution  for  the  theft  of  a 
pair  of  blacksmith  tongs  and  a  hammer,  the 
county  attorney,  in  his  argument  commented  on 
the  fact  that  defendant  while  on  the  stand  had 
said  nothing  abont  the  tongs,  it  was  error  not 
to  allow  him  to  be  recalled,  on  request  of  his 
attorney,  who  stated  that  defendant  could  ex- 
plain his  possession  of  the  tongs,  and  that  it 
was  the  fault  of  counsel,  not  of  defendant,  that 
defendant  had  not  made  such  explanation  while 
on  the  stand  in  the  first  instance. 

Appeal  from  Somervell  county  court;  J. 
G.  Adams,  Judge. 

Henry  Lewandowski  was  convicted  of 
theft,  and  appeals.    Reversed. 

J.  Elbert  Pearce,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  the  theft  of  one  pair  of  blacksmith 
tongs  and  one  blacksmith  hammer. 

The  second  bill  of  exceptions  complains  of 
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the  action  of  tbe  court  refusing  to  permit 
witness  Shields  to  testify  that  prosecutlnK 
witness  Sanders,  soon  after  his  blacksmith 
■ftop  was  burned,  In  making  a  written  state- 
ment to  the  Insurance  company  in  which  he 
carried  Insurance  on  his  blacksmith  estab- 
lishment and  tools,  In  regard  to  the  loss  by 
fire,  stated.  In  such  repreaentatlona  to  said 
company,  that  all  his  hammers,  tongs,  and 
all  of  his  tools  had  been  totally  destroyed  by 
fire.  The  state  objected  because  the  testi- 
mony was  Immaterial  and  the  written  state- 
ment was  the  best  evidence.  Whereupon 
witness  Pierce,  in  order  to  lay  the  proper 
predicate,  and  show  the  written  statement 
was  lost,  stated  that  he  knew  the  statement 
was  made  to  said  Insurance  company,  and 
after  this  prosecution  was  Instituted  wrote 
several  letters  to  the  Insurance  company  at 
Galveston,  attempting  to  get  a  copy  of  said 
statement  The  letters  were  all  returned. 
That  he  then  wrote  to  a  firm  of  attorneys 
In  Galveston,  asking  them  to  locate  the  In- 
surance company,  and  received  the  Informa- 
tion that  said  company  had  dissolved,  and 
were  no  longer  in  Galveston,  but  had  moved 
to  Dallas:  that  be  went  to  Dallas  In  April, 
1902,  and  sought  to  locate  the  Insurance  com- 
pany, in  order  to  secure  tbe  affidavit  of  San- 
ders, or  a  copy  of  it;  that  he  examined 
throughout  the  city,  by  all  the  means  afford- 
ed him,  to  locate  said  company  or  its  pres- 
ident, but  failed.  It  Is  not  necessary  to  de- 
tail the  means  he  used  in  his  attempt  to  lo- 
cate the  company  and  Its  officers.  The  conrt 
thereupon  refused  to  permit  Shields  to  tes- 
tify to  said  statement.  Shields  would  have 
testified  that  he  assisted  Sanders  In  making 
the  Rtatement,  and  that  Sanders  In  said  state- 
ment and  affidavit  reported  to  said  company 
that  his  shop,  and  all  of  the  tools  therein,  In- 
cluding hammers  and  tongs,  had  been  totally 
destroyed  by  fire.  Sanders  had  testified  that 
he  did  not  recollect  whether  or  not  he  had 
made  such  statement,  but  If  he  had  he  was 
then  seeking  to  secure  money  from  the  in- 
sarance  company,  but  he  was  now  testifying 
against  appellant.  The  testimony  was  offer- 
ed for  the  purpose  of  affecting  the  credibility 
of  Sanders,  and  for  the  purpose  of  proving 
the  value  of  tbe  hammer  and  tongs,  and  the 
knowledge  of  the  witness  Sanders  that  said 
hammer  and  tongs  had  no  value  at  the  time 
be  made  such  statement.  We  believe  this 
testimony  should  have  gone  to  the  Jury,  and 
that  the  proper  predicate  was  laid  for  the 
Introduction  of  tbe  testimony  of  Shields. 
Certainly  it  went  to  the  credit  of  Sanders, 
whether  or  not  it  had  any  probative  force 
as  to  the  value  of  the  hammer  and  tongs. 

While  the  county  attorney  was  making  his 
opening  argument  to  the  Jury,  among  other 
things,  he  criticised  defendant  while  he  was 
a  witness  in  his  own  behalf,  because  he  did 
not  tell  one  word  about  these  .tongs.  Coun- 
sel for  defendant  Interrupted  tbe  county  at- 
torney, and  announced  to  tbe  court  that  he 
had  overlooked  to  interrogate  defendant  while 


upon  the  stand  in  regard  to  the  ownership 
and  possession  of  the  tongs,  and  asked  the 
court  to  again  allow  him  to  put  defendant  on 
the  witness  stand,  in  order  that  he  might 
explain  this  matter,  and  that  If  permitted 
to  recall  defendant  he  would  explain  his  pos- 
session of  the  tongs  in  like  manner  as  he 
bad  explained  the  possession  of  the  hammer, 
and  that  it  was  the  fault  of  counsel,  and  not 
the  fault  of  defendant,  that  he  had  not  so 
explained  his  possession  while  upon  the  stand 
in  the  first  Instance,  and  that  it  was  neces- 
sary to  the  administration  of  Justice,  as  well 
as  defendant's  ground  of  defense,  that  the 
cotirt  i>ermlt  him  to  again  take  the  stand  un- 
der the  circumstances.  The  court  refused, 
upon  the  ground  that  he  had  already  been  up- 
on tlie  stand,  and  the  testimony  had  closed, 
and  permitted  the  county  attorney  to  proceed 
with  his  argument,  and  to  further  argue  to 
the  Juty  that  defendant  had  failed  to  ex- 
plain his  possession  of  the  tongs,  etc.  While 
upon  the  stand  appellant  had  testified  that 
the  hammer  was  his,  and  that  it  had  been 
made  in  the  shop  by  himself  and  his  brother, 
and  would  have  testifled,  If  permitted  to  be 
recalled,  to  the  same  facts  in  regard  to  the 
ownership  and  possession  of  the  tongs.  The 
court  should  have  permitted  the  witness  to  be 
recalled.  This  question  was  before  the  court 
in  Donahoe  v.  State,  12  Tex.  App.  297.  It 
was  material  and  important  to  the  defense. 
The  Donahoe  case  is  so  nearly  like  this  we 
deem  It  unnecessarj'  to  enter  into  a  discus- 
sion of  the  matter,  but  simply  refer  to  It  for 
support  of  this  ruling. 

The  matter  with  reference  to  the  applica- 
tion for  continuance  is  not  discussed,  for  the 
reason  that  the  witness  may  be  before  the 
court  upon  another  trial,  and,  If  not,  the  ap- 
plication win  be.  presented  under  different 
conditions. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


MOORE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  28, 
1903.) 

MURDER— CONTINUANCE-DETKNTION  OP  WIT- 
NESS—BVIDBNCE!— ANIMUS— CONSPIRACy. 

1.  It  was  not  error  to  deny  a  motion  for  a 
continuance  of  a  criminal  prosecution,  based 
on  an  allegation,  unsubstantiated  by  proof  or* 
tender  of  witnesses,  that  the  state  was  holding 
one  of  defendant's  witnesses  under  arrest  as  an 
accomplice,  under  pretense  that  it  would  in- 
dict him,  in  order  to  deprive  defendant  of  the 
full  benefit  of  his  testimony. 

2.  A  tender  of  the  witness  to  defendant  for 
private  examination  and  for  use  on  the  trial 
was  a  .snfilcient  answer  to  the  motion. 

3.  in  a  prosecution  for  murder,  testimony  as 
to  a  conversation  between  defendant  and  wit- 
ness just  before  the  killing,  declaring  defend- 
ant's intention  of  following  deceased,  who  bad 
started  to  walk  borne  with  defendant's  sweet- 
heart, and,  on  being  warned  not  to  do  so,  bii 
reply  that  "he  had  friends,"  is  admissible  as 
showing  the  animos  of  defendant  toward  de- 
ceased. 
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4.  Teatimony  that  the  person  from  whom  de- 
fendant procured  the  pistol  with  which  the  kill- 
ing was  done  got  it  from  witness  in  a  clandes- 
tine manner,  there  being  no  evidence  of  a  con- 
spiracy between  defendant  and  sach  person,  ia 
inadmissible. 

6.  It  was  error  not  to  instmct  the  jury  on 
the  issue  of  a  conspiracy  between  defendant 
and  the  person  procuring  the  pistol,  if  there 
was  any  evidence  of  a  conspiracy. 

Appeal  from  district  court.  Hill  county:  W. 
Folndexter,  Judge. 

A.  J.  Moore  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Reversed. 

Cbas.  M.  Smithdeal  and  Horton  B.  Por- 
ter, for  appellant.  B.  Y.  Cummlngs,  Asst. 
Co.  Attr.,  C.  F.  Greenwood,  Co.  Atty.,  and 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  7.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  45  years;  hence 
this  appeal. 

The  record  shows  that  the  killing  occurred 
on  Sunday  night.  Deceased  and  appellant 
bad  both  gone  to  church.  Deceased  before 
or  about  the  time  church  was  out  started  to 
walk  home  with  Susie  Jones,  who,  it  appears, 
was  the  sweetheart  or  affianced  of  appellant 
Appellant  objected  to  this.  However,  Susie 
persisted  In  returning  with  deceased,  Mat 
Hunt,  when  defendant  slapped  her  In  the 
face,  and  some  words  passed  between  him 
and  deceased.  After  Susie  and  deceased 
had  gone,  appellant  followed  with  Mary  Rob- 
erts, the  sister  of  Susie  Jones,  who  lived  at 
the  same  place;  that  Is,  at  the  servant  house 
of  one  Bowman,  In  the  town  of  Hlllsboro. 
When  appellant  and  Mary  arrived,  they 
found  deceased  and  Susie  sitting  on  a  box  In 
the  yard,  some  eight  or  ten  yards  from  the 
servant's  house.  Appellant  and  Mary  went 
Into  the  servant's  house,  and,  after  they  had 
been  there  some  10  or  16  minutes,  Alex  An- 
derson came  to  the  servant's  house,  and  sat 
down  In  the  doorway.  Directly  he  pulled  otrt 
•a  pistol,  and  laid  It  In  his  lap,  and  appellant 
asked  blm  to  give  It  to  blm.  He  did  not 
hand  It  to  him,  but  appellant  reached  over 
and  took  it  out  of  his  hand.  Appellant 
then  asked  Mary  to  tell  Susie  to  come  In; 
that  he  wanted  to  talk  with  her.  This  she 
declined  to  do.  Appellant  then  went  out  to 
where  she  was,  and  In  a  very  short  time  a 
shot  was  fired,  which  killed  deceased.  The 
state's  testimony  tended  to  show  that  deceas- 
ed and  Susie  were  still  sitting  on  the  box 
when  appellant  came  out.  He  came  up  to 
where  they  were,  and  slapped  Susie,  and  de- 
ceased got  up  from  where  he  was  sitting, 
and  said,  "Tou  ought  not  to  hit  the  girl." 
Appellant  then  came  around  near  to  deceas- 
ed, and  shot  him,  the  deceased  doing  no  act 
and  making  no  demonstration  of  hostility  at 
the  time.  After  the  shooting,  appellant  went 
back  to  the  house,  and  Alex  Anderson  suc- 
ceeded in  taking  the  pistol  from  him.    Ac- 


cording to  appellant's  theory,  which  i>  sap- 
ported  by  his  own  evidence,  when  he  went 
out  where  Susie  was  he  found  her  sitting  in 
the  lap  of  deceased.  She  being  at  the  time 
engaged  to  marry  appellant,  this  Incaised 
him,  and  he  slapped  Susie  in  the  face.  Mat 
Hunt,  deceased,  jumped  tsp,  saying,  "  That 
Is  all  right,  A.'  J.,  I  am  your  friend,'  and  ran 
his  hand  in  his  bosom  low  down  about  the 
waist  of  bis  pants,  like  he  was  about  to  draw 
his  pistol,  and  defendant,  thinking  he  was 
about  to  draw  a  pistol  in  order  to  kill  or 
hurt  him,  pulled  his  pistol,  and  shot  deceas- 
ed." This  is  a  substantial  statement  of  the 
facts  of  the  case. 

Appellant  made  a  motion  to  continue  the 
case,  his  motion  being  predicated  on  the  al- 
legation that  Alex  Anderson  had  been  arrest- 
ed, charged  with  complicity  In  the  same  of- 
fense, and  that  he  had  not  been  Indicted,  but 
that  the  state  was  keeping  him  In  jail  tinder 
the  pretense  that  It  would  Indict  him,  in  or- 
der to  deprive  appellant  of  the  benefit  of  his 
testimony;  that,  if  the  case  was  continued, 
said  Anderson  would  not  be  Indicted,  and 
appellant  would  have  the  benefit  of  his  testi- 
mony, untrammeled  by  the  shadow  of  any 
prosecution.  It  is  further  shown  that  the 
offense  was  committed  on  the  31st  of  Au- 
gust; that  this  was  the  first  term  of  the  court 
since  the  homicide;  and  that  the  indictment 
was  only  returned  against  appellant  on  the 
2d  of  October,  and  this  case  set  down  for 
trial  on  November  6tb.  Appellant  farther 
offered  to  prove  that  an  Investigation  would 
show  that  there  was  nothing  against  said  An- 
derson, and  that  the  state  merely  kept  said 
prosecution  pending  against  him  in  order  to 
deprive  appellant  of  the  full  benefit  of  his 
testimony.  This  offer  was  In  general  terms, 
no  witness  being  named  by  whom  appellant 
expected  to  prove  this  very  serious  accusa- 
tion against  the  state.  The  court  explains 
the  bill  of  exceptions  and  the  overruling  of 
the  application  for  continuance  by  stating 
"that  the  grand  jury  was  stiU  in  session,  and 
the  witness  Alex  Anderson  was  still  In  Jail 
on  the  same  charge,  and  no  bill  of  Indict- 
ment had  yet  been  returned  against  him; 
and,  further,  he  had  the  said  Alex  Anderson 
brought  out  of  jail,  and  tendered  him  to  de- 
fendant as  a  witness,  and  defendant  had  the 
opportunity  of  privately  consulting  with  said 
Anderson,  and  after  such  constiltatlon  de- 
clined to  put  him  on  the  stand."  If  Alex  An- 
derson had  been  Indicted  with  appellant  for 
said  homicide,  or  indicted  separately  for  the 
same  offense,  it  would  have  been  competent 
for  appellant  to  have  claimed  a  severance, 
and,  without  objection  on  the  part  of  said 
Anderson,  to  have  him  tried  first,  and  on 
his  acquittal  he  might  have  made  a  witness 
of  him.  But  we  know  of  no  rule  of  law  pro- 
viding that,  where  a  party  who  might  be 
Implicated  or  thought  to  be  Implicated  In  the 
same  offense,  and  who  had  not  been  indict- 
ed, the  defendant  could  claim  a  continuance 
In  order  to  procure  the  testimony  of  said  wit- 
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nesa  at  some  future  time  should  be  not  be  In- 
dicted. Indeed,  the  statute  In  reference  to 
sevemnce  proTldes,  and  the  decisions  hold, 
that  a  severance,  without  some  other  suffi- 
cient cause,  shall  not  operate  as  a  continu- 
ance to  either  party.  Of  course,  on  a  prop- 
er showing  the  state  would,  not  be  permitted 
to  hold  a  prosecution  over  such  witness 
merely  for  the  purpose  of  handicapping  the 
witness  in  his  testimony.  Price  y.  State 
(Tex.  Cr.  App.)  40  S.  W.  696.  Here,  how- 
ever, appellant  makes  no  showing  as  to  by 
what  witness  be  can  prove  that  the  state 
was  merely  keeping  the  witness  under  the 
shadow  of  prosecution  for  the  purpose  of  de- 
prlTlng  defendant  of  the  benefit  of  his  tes- 
timony. If  be  bad  alleged  some  facts,  and 
tendered  some  witnesses  by  name,  another 
question  would  arise.  As  presented,  it  oc- 
curs to  us  that  the  tender  of  the  witness  to 
appellant  was  a  sufficient  answer  to  his  mo- 
tion to  continue  the  cause.  If  the  witness 
had  testified  in  favor  of  appellant  to  the  ef- 
fect that  thers  was  no  conspirncy  existing 
between  him  and  said  appellant  In  reference 
to  the  bomidde,  it  would  have  exculpated 
the  witness;  and,  U  appellant  failed  to  use 
the  witness  simply  because  the  witness  was 
then  under  an  accusation  In  regard  to  the 
same  offense,  after  he  was  tendered  to  him, 
appellant  has  no  one  to  blame  but  himself. 
At  any  rate,  the  law  gives  him  no  relief  un- 
der such  circumstances.  Williams  v.  State 
(Tex.  Cr.  App.)  44  S.  W.  1103. 

By  appellant's  second  bill  he  questions  the 
action  of  the  court  admitting  the  testimony 
of  Hob  Baker  as  to  what  occurred  between 
appellant  and  Susie  Jones  at  the  church, 
when  deceased  started  home  with  her.  All 
this  occurred  when  deceased  and  appellant 
were  present,  except  what  appellant  said  to 
witness  Baker  in  regard  to  going  to  Bow- 
man's after  deceased  and  Susie  Jones  left. 
This  testimony  was  admissible  to  show  the 
animus  of  appellant  towards  deceased  in 
regard  to  his  associating  and  going  with  Su- 
sie Jones.  When  appellant  declared  his  in- 
tention of  following  the  parties  there,  the 
witness  Baker  declined  to  go  with  him,  but 
told  him  not  to  go  up  there  and  raise  a  dis- 
turbance at  Bowman's,  because  he  would 
have  to  pay  for  it.  Appellant  replied  to  this 
that  he  had  friends,  whereupon  witness  told 
bim  be  did  not  have  any  money  to  throw 
away,  if  he  did  have  friends.  We  think  this 
testimony,  as  said  above,  had  a  bearing  upon 
the  animus  of  appellant. 

When  the  witness  Adam  Oliver  was  on  the 
stand,  the  state  was  permitted  to  prove  by 
blm  that  he  lived  several  miles  In  the  country, 
and  api)ellant  and  Alex  Anderson  and  he 
were  cousins;  that  on  Saturday  night,  before 
tbe  bomlcde,  which  occurred  on  Sunday  night, 
Alex  stayed  all  night  at  his  house;  that  wit- 
ness Oliver  had  a  pistol  In  the  bureau  drawer 
in  tbe  room  where  Anderson  stayed;  that  on 
tbe  next  day— which  was  the  day  of  the  kill- 
ing—Anderson  left  tbe  bouse  of  witness,  and 


afterwards,  on  the  same  day,  vritness  found 
his  pistol  In  the  possession  of  Anderson;  that 
he  did  not  consent  for  Anderson  to  take  the 
pistol,  and  did  not  know  he  had  taken  It; 
that  later  in  the  day  he  took  the  pistol  away 
from  Anderson,  and  left  It  in  the  house  of 
Eliza  Davis,  but  after  that,  and  on  tbe  same 
day,  Alex  Anderson  told  him  he  was  com- 
ing back  and  stay  all  night  at  his  bouse  that 
Sunday  night,  and  he  gave  his  pistol  to  him 
for  the  purpose  of  carrying  It  back  to  his 
home;  that  shortly  after  this  Anderson  and 
witness  separated,  and  witness  did  not  see 
him  any  more.  The  evidence  shows  that  this 
was  the  pistol  which  Alex  Anderson  gave  ap- 
pellant that  night  at  the  scene  of  the  homi- 
cide at  Bowman's,  and  was  the  pistol  with 
which  deceased  was  killed.  This  testimony 
was  objected  to  by  appellant  on  tbe  ground 
that  It  was  not  shown  that  defradant  bad 
any  connection  with  or  knowledge  of  the  acts 
of  said  Anderson  in  procuring  said  pistol; 
that  said  evidence  was  highly  prejudicial  to 
defendant,  because  the  Jury  would  naturally 
Infer  from  Its  admission  In  evidence  that  It 
had  some  connection  with  or  bearing  on  the 
case;  and  that  the  same  could  not  be  consid- 
ered by  them  for  any  puipose  other  than  to 
lead  them  to  believe  that  at  the  time  defend- 
ant went  to  the  place  of  the  killing  he  had 
already  made  arrangements  with  said  Ander- 
son to  have  a  pistol  there  for  him  with  which 
to  do  tbe  killing;  and  that  the  pistol  bad 
been  procured  by  said  Alex  Anderson  by  pre- 
arrangemeut  between  him  and  appellant 
The  court  explains  this  bill  by  stating:  "That 
defendant  proved  by  the  witness  the  fact  that 
witness  gave  the  negro  Anderson  the  pistol 
to  carry  back  home.  The  other  evidence  was 
admitted  to  show  that  Anderson  had  posses- 
sion of  the  pistol  before  the  homicide.  It  be- 
ing a  question  as  to  whether  defendant  knew 
this,  and  the  time  at  which  he  received  It 
This  evidence  could  not  have  prejudiced  the 
Jury  against  the  defendant,  as  they  only 
found  him  guilty  of  murder  in  the  second  de- 
gree." The  explanation  of  the  court  does  not 
show  that  defendant  brought  out  any  testi- 
mony with  regard  to  said  pistol,  and  its  pro- 
curement, prior  to  the  Introduction  of  this 
subject  by  the  state.  Of  course,  after  the 
state  had  Introduced  evidence  of  the  procure- 
ment of  the  pistol  by  Anderson  at  tbe  house 
of  Oliver,  and  In  a  clandestine  manner,  nat- 
urally api>ellant  would  want  to  show  that 
subsequently  Oliver  knew  that  Anderson  had 
the  pistol,  and  consented  for  him  to  keep  It 
So  we  do  not  think  It  was  Important  to  show 
how  Anderson  procured  the  pistol,  unless  his 
procurement  of  the  pistol  was  by  virtue  of  a 
conspiracy  shown  to  exist  between  him  and 
appellant;  and.  In  tbe  absence  of  such  con- 
spiracy, the  only  issue  was,  not  bow  Ander- 
son got  the  pistol,  but  simply  how  appellant 
got  it  The  court  further  explains  that  it 
was  a  question  as  to  whether  defendant  knew 
of  tbe  procurement  of  the  pistol,  and  the  time 
at  which  he  received  It    How  this  became 
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a  qnestloii,  the  court  does  not  explain.  If  we 
recur  to  tbe  statement  of  facts,  outside  of  the 
fact  that  Anderson  came  to  tbe  bouse  where 
the  homicide  occurred,  and  gave  the  pistol  to 
appellant,  or  afforded  him  the  opportunity  to 
take  It,  there  Is  absolutely  no  evidence  show- 
ing that  appellant  knew  Anderson  had  any 
pistol,  much  less  that  he  had  arranged  with 
him  beforehand  to  procure  a  pistol.  Of 
coarse,  If  It  be  conceded  that  the  testimony 
In  regard  to  Anderson  bringing  the  pistol  to 
the  house  where  the  homicide  was  committed, 
and  giving  It  to  appellant.  Is  evidence  of  some 
prearrangement  between  blm  and  Anderson  to 
procure  that  pistol  for  the  purpose  of  the 
homicide,  then  the  requested  charge  asked  by 
appellant,  submitting  the  issue  of  conspiracy 
with  reference  to  tbe  pistol,  which  Is  com- 
plained of  In  another  bill  of  exceptions,  should 
have  been  given,  In  order  that  the  jury  might 
determine  whether  appelant  was  to  be  af- 
fected by  the  procurement  of  said  pistol  on 
the  part  of  the  witness  Anderson.  If  there 
is  no  evidence  of  a  conspiracy  in  regard  to 
the  procurement  of  said  pistol,  the  court 
should  not  have  admitted  the  testimony  of 
Oliver  with  reference  to  its  clandestine  pro- 
curement. If  there  was  evidence  of  a  c<m- 
splracy  between  appellant  and  Anderson  with 
reference  to  the  procurement  of  said  pistol  for 
the  purpose  of  the  homicide,  then  the  cnirt 
should  have  given  an  Instruction  on  that  sub- 
ject. In  order  that  the  jury  might  determine 
tbe  question.  If  they  determined  there  was 
no  such  conspiracy,  defendant  would  not  be 
Injuriously  atTected  by  the  circumstances  in 
regard  to  the  procurement  of  the  pistol.  The 
court  further  says  that  this  evidence  could 
not  have  prejudiced  the  jury  against  defend- 
ant, as  they  only  found  him  guilty  of  murder 
in  the  second  degree.  We  do  not  think  It 
follows  that,  because  the  jury  failed  to  find 
appellant  guilty  of  murder  in  the  first  degree, 
the  testimony  did  not  prejudice  appellant 
We  cannot  always  tell  what  evidence  or  cir- 
cumstance may  actoate  a  jury.  This  evidence 
with  reference  to  the  pistol  may  have  Influ- 
enced them  to  find  appellant  guilty  of  murder 
in  the  second  degree,  or  may  have  Influenced 
them  with  reference  to  the  punishment  they 
Inflicted.  It  occurs  to  us  that  the  testimony 
was  clearly  of  a  hurtful  character.  The  de- 
livery of  the  pistol  by  Anderson  and  the  cir- 
cumstances attending  it  were  of  a  sinister 
character,  and  well  calculated  to  make  the 
jury  believe  that  something  had  transpired  be- 
tween said  witness  Anderson  and  appellant 
at  some  previous  time  in  regard  to  the  pistol 
—that  either  appellant  must  have  spoken  to 
Anderson  at  the  church,  In  regard  to  the  pis- 
tol, or  have  sent  him  word  through  some  one 
else.  We  say  the  testimony  would  naturally 
suggest  this  line  of  thought  to  the  jury.  And 
then,  to  re-enforce  it  with  the  circumstances 
connected  with  the  procurement  of  the  pistol 
by  the  witness  Anderson  on  the  night  before 
was  calculated  to  make  the  jury  believe  that, 
at  least  in  the  mind  of  the  court  admitting 


tbia  testimony,  appellant  was  ocmnected  In 
some  way  with  its  procurement.  But,  as  stat- 
ed, the  record  furnishes  no  evidence  of  tbIa, 
and,  outside  of  tbe  circumstances  attending 
the  delivery  of  tbe  pistol  by  Anderson  to  ap- 
pellant at  the  very  time  or  Just  before  tbe 
homicide,  tliere  is  nothing  to  suggest  any  pre- 
arrangement in  regard  to  the  pistoL  So  we 
hold  that,  in  the  flrst  place,  this  testimony 
should  not  have  been  admitted;  or,  certainly, 
if  admitted,  it  sbould  have  been  limited  by 
a  charge  of  the  court 

Because  of  tbe  admission  of  this  improper 
testimony,  which  was  of  a  hurtful  character, 
and  the  failure  ot  the  court  to  give  a  charge 
limiting  it  tbe  Judgment  la  reversed,  and  the 
cause  remanded. 


HAYS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  2S. 

1903.) 

CRIMINAL    LAW-CONTINUANCB    FOR    ABSBNT 
WITNESSES— INSTRUCTION. 

1.  Defendant  prosecuted  for  horse  stealing, 
asked  a  continuaDce  for  absent  witnesses,  by 
whom  he  expected  to  prove  that  he  had  rid- 
den many  of  prosecntor's  horses  with  hia 
knowledge  and  without  objection,  and  that  the 
purchaser  of  the  alleged  stolen  horse  had  said 
that  defendant  left  the  horse  with  him  condi- 
tionally, to  be  disposed  of,  if  prosecator,  the 
owner,  would  consent  The  testimony  at  the 
trial  showed  that  defendant  had  been  told  to 
leave  prosecutor's  home;  that  simultaneous 
with  bis  departure  several  horses  disappeared, 
one  of  which  defendant  traded  away  in  another 
county,  giving  another  name  than  prosecntor's 
as  that  of  the  former  owner;  and  that  he  told 
one  witness  that  he  and  two  othera  had  stolen 
five  horses  from  prosecutor,  one  of  which  he 
traded  away.  Defendant  was  also  shown  to 
have  gone  under  an  assumed  name  in  the  coun- 
ty where  the  horse  was  disposed  of.  Bel4  not 
error  to  refuse  the  continuance,  as  no  ordinarily 
intelligent  jury  would  have  believed  defend- 
ant's story. 

2.  Where,  in  a  prosecution  for  horse  stealing, 
it  was  undisputed  that  prosecutor  owned  the 
horse,  and  the  only  evidence  given  in  regard  to 
the  brand  on  the  horse  was  that  offered  in  an 
incidental  description  of  it,  a  charge  that  such 
evidence  could  only  be  considered  for  the  pur- 
pose of  identifying  the  horse,  and  not  as  evi- 
dence of  ownership,  was  properly  refused. 

Appeal  from  district  court  Jones  county; 
N.  B.  Llndsey,  Judge. 

Jack  Hays  was  convicted  of  horse  stealing, 
and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  horse 
theft  penalty  assessed  being  two  years  In  tbe 
penitentiary. 

Appellant  sought  a  continuance  on  account 
of  the  absence  of  several  vrltnessea.  He  ex- 
pected to  prove  by  B.  W.  Hatcher  that  short- 
ly before  the  alleged  theft  he  (appellant)  bad 
been  riding  horses  of  the  alleged  owner.  New- 
comb;  that  they  were  wild,  and  Newcomb 
had  told  him  that  at  any  time  he  wanted  to 
ride  tbe  horses  he  could  do  so;   that  he  had 
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ridden  many  of  Newcomb's  horses  with  his 
knowledge  and  without  objection.  And,  fur- 
ther, that  Hatcher,  In  a  courersation  with 
John  Huffman,  heard  Huffman  say  to  him 
(Hatcher)  that  defendant  let  him  have  the 
hone  conditionally,  and  told  Hatcher  at  the 
time  that  the  horse  belcmged  to  Newcomb,  and 
would  trade  the  horse,  provided  he  could 
make  it  all  right  with  Newcomb  as  soon  as 
be  could  see  him,  and  with  this  understand- 
ing left  the  horse  with  Huffman.  By  the 
other  absent  witnesses  defendant  states  ttaat 
he  expects  to  prove  the  same  facts.  Viewed 
from  the  standpoint  of  the  motion  for  new 
trial,  the  court  properly  refused  the  contin- 
uance. Newcomb,  the  alleged  owner,  testi- 
fied that  defendant  was  at  his  house,  and  re- 
mained, without  paying  board,  until  he  be- 
came tired  of  it,  and  informed  him  that  he 
must  get  to  work.  Appellant  then  left,  and 
soon  thereafter  Newcomb  missed  several  bead 
of  bis  horses  from  the  pasture,  and  informed 
the  officers,  who  sent  postal  cards  to  the  dif- 
ferent counties  and  to  Oklahoma  in  quest  of 
the  horses,  but  failed  to  locate  them.  De- 
fendant disappeared  at  the  time  Newcomb's 
horses  were  taken  from  thie  pasture,  and 
shorUy  afterwards  turned  up  in  Jones  county, 
and  traded  one  of  the  horses  to  Huffman. 
The  other  missing  horses,  shortly  after  send- 
ing out  the  postal  cards,  were  found  four 
or  five  miles  north  'and  outside  of  Newcomb's 
pasture.  Defendant  was  never  seen  in  pos- 
session of  them,  and  the  only  connection 
they  have  with  this  case  is  the  fact  that  they 
dlsapx)eared  the  same  night  from  the  same 
pasture  as  did  the  horse  appellant  sut)- 
sequently  sold  to  Huffman.  Huffman  testi- 
fied there  were  no  conditions  attached  to  the 
trade,  nor  did  appellant  tell  him  the  horse 
belonged  to  Newcomb,  nor  that  it  would  lie 
all  right  with  Newcomb;  that  witness  trad- 
ed appellant  a  bay  horse  for  the  Newcomb 
borse,  and  appellant  Informed  him  at  the 
time  from  whom  he  had  bought  the  horse, 
the  name  Iteing  forgotten,  but  it  was  not  the 
name  of  Newcomb.  He  denied  the  imputed 
conversation  with  Hatcher.  To  the  witness 
Bogers  appellant  made  a  statement  of  a  very 
decidedly  criminative  nature.  Among  other 
things,  that  he  and  two  other  parties  stole 
five  head  of  horses  from  Newcomb's  pasture, 
and  that  he  himself  brought  the  one  he  stole, 
and  traded  it  to  Huffman  in  Jones  county, 
while  the  others  carried  their  horses  off  to 
Greer  county,  and  that  the  parties  were  to 
meet  there  at  Jim  Hays'  (appellant's  broth- 
er), but  he  never  went  to  the  place  appoint- 
ed. Appellant  made  another  statement  to 
this  same  witness,  to  the  effect  that  be 
bought  the  horse  alleged  to  have  been  stolen 
from  a  party  near  Newcomb's  place,  in  Kent 
county,  and  that  he  got  another  horse,  be- 
longing to  a  party  who  lived  near  New- 
comb's and  brought  it  away  with  the  New- 
comb horse  to  Jones  county.  He  first  told 
this  witness  that  he  had  bought  the  horse, 
but  afterwards  Informed  him  that  he  had 


stolen  it,  and  carried  It  to  Jones  county. 
At  Stamford,  In  Jones  county,  appellant  was 
passing  under  the  name  of  M.  Lk  Smith, 
where  he  was  arrested  for  carrying  a  pistol 
and  placed  in  Jail.  We  believe  from  this 
statement  of  the  record  the  testimony  set 
out  in  the  application  for  continuance  is  not 
only  not  probably  true,  but  is  entirely  improb- 
able. His  conduct,  acts,  and  confessions  all 
exclude  the  idea  that  he  had  the  authority 
of  Newcomb  to  ride  his  horse,  and  that  he 
rode  it  into  Jones  county,  and  traded  it  to 
Huffman  conditional  upon  Newcomb's  in- 
dorsement No  Jury  of  ordinary  Intelligence 
could  have  ever  given  credence  to  such  a 
story  in  the  face  of  the  evidence  adduced. 

Appellant  reserved  an  exception  to  the  ac- 
tion of  the  court  refusing  to  charge  the  Jury 
that  the  evidence  offered  in  regard  to  the 
brand  on  the  horse  alleged  to  have  been 
stolen  is  only  admitted  and  can  only  be  con- 
sidered for  the  purpose  of  Identifying  the 
borse,  and  will  not  be  considered  as  proof  of 
ownership.  There  was  no  question  of  own- 
ership raised;  the  horse  had  been  owned  by 
Newcomb  for  six  years.  The  evidence  re- 
ferred to  by  appellant  In  the  special  charge 
only  arose  In  an  Incidental  description  of  the 
borse.  The  question  sought  to  be  raised  by 
the  special  charge  was  not  In  the  case. 
There  being  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


BROCiK  V.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  25, 

1903.) 

CRIMINAL  LAW— APPBALr-SUFFICIKNCT  OF 
RECOGNIZANCE. 
1.  A  recognizance  which  in  ending  reads, 
"and  not  depart  without  leave  of  this  court,  in 
order  to  abide  the  judgment  of  the  Court  of 
Criminal  Appeals  of  this  state,"  and  does  not 
conclude  \ritn  the  final  clause,  "in  this  case," 
as  required  by  Code  Ch".  E^oc.  art.  8S7,  is  in- 
sufficient. 

Appeal  from  Knox  county  court:  G.  B. 
Landrum,  Judge. 

Earnest  Brock  was  convicted  of  a  crime, 
and  appeals.    Appeal  dismissed. 

Jas.  A.  Stephens,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  The  Assistant  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  the  appeal, 
contending  that  the  recognizance  is  defective, 
In  that  It  does  not  conclude  with  the  phrase, 
"In  this  case,"  as  required  by  article  887, 
Code  Cr.  Froc.  In  this  particular  the  re- 
cognizance reads,  "and  not  depart  without 
leave  of  this  court,  in  order  to  abide  the 
Judgment  of  the  Court  of  Olminal  Appeals 
of  this  state,"  omitting  the  final  clause,  "in 
this  case."  Such  a  recognizance  is  insuffl- 
dent,  as  has  been  held  in  Cryer  v.  State,  3(t 
Tex.  Cr.  R.  C21,  38  S.  W.  203,  and  Duffer  v. 
State  (Tex.  Cr.  App.)  88  S.  W.  997.  The  mo- 
tion is  accordingly  sustained,  and  the  appeal 
dismissed. 
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LEACH  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  25, 
1903.) 

DISINTERRING   HITMAN    BODIB&-INDICTMBNT. 

1.  An  Indictment  under  Pen.  Code,  art  367, 
declaring  a  penalty  for  one  who  -without  au- 
thority disinters,  removes,  or  carries  away  a 
human  body,  which  does  not  state  or  give  a.  rea- 
son for  not  stating  whose  body  waa  removed,  is, 
insufficient. 

Appeal  from  Stephens  county  court;  W.  O. 
Veale,  Judge. 

Arthur  Leach  was  convicted  under  Fen. 
Code,  art  367,  and  appeals.    Beveraed. 

W.  P.  Sebastian,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed under  article  867,  Pen.  Code,  which  is  as 
follows:  "If  any  person  not  authorized  by 
law  or  by  a  relative  or  friend  for  the  pur- 
pose of  reinterment,  shall  disinter,  remove, 
or  carry  away  any  human  body,  or  the  re- 
mains thereof,  or  shall  conceal  the  same, 
knowing  it  to  be  so  illegally  disinterred,  he 
shall  be  punished  by  fine  not  exceeding  two 
thousand  dollars."  Omitting  formal  parts, 
the  Information  charges  that  appellant  "did 
disinter,  remove,  and  carry  away  a  human 
body,  and  the  remains  thereof,  from  the 
place  where  the  same  had  been  burled,  to 
wit.  Battle  Creek  Grave  Yard,  in  said  county, 
the  said  Arthur  Leach  then  and  there  not 
being  authorized  by  law,  nor  by  any  relative 
or  friend  of  said  deceased,  to  disinter,  re- 
move, and  carry  away  said  human  body  and 
remains  for  the  purpose  of  reinterment." 
And  in  the  second  count  that  he  "did  dis- 
inter, remove,  and  carry  away  a  human 
head,  the  same  being  cut  oft  the  body,  from 
the  place  where  the  same  had  been  buried, 
to  wit,  from  the  Battle  Greek  Grave  Yard, 
in  said  county,  the  said  Arthur  Leach  then 
and  there  not  being  authorized  by  law,  nor 
by  any  relative  or  friend  of  said  deceased, 
to  disinter,  remove,  and  carry  away  said 
human  head  for  the  purpose  of  reinterment" 
This  information  is  attacked  as  being  in- 
sufficient in  several  respects,  one  of  which, 
we  think,  is  fatal,  to  wit,  it  fails  to  specify 
whose  body  was  removed;  nor  Is  there  any 
reason  given  in  the  information  why  the 
name  was  not  specified,  or  the  remains  nam- 
ed and  identified.  The  dead  body  should  be 
specified  or  designated  by  the  name  by 
which  it  was  known,  in  order  to  identify  the 
transaction,  and  point  out  the  particular  of- 
fense with  which  accused  is  charged;  and, 
if  this  cannot  be  done,  then  sufficient  rea- 
son should  be  alleged  in  the  pleading  for  the 
failure  to  so  specify.  Tbe  information  upon 
this  ground  is  clearly  insufficient 

The  Judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 


WILLIAMSON  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Teb.  2S. 
1903.) 

OISINTBRRINO   HTTIIAN   BODIBS-INDICTMBNT. 

1.  An  indictment  under  Pen.  Code,  art.  367, 
declaring  a  penalty  for  one  who  without  au- 
thority disinters,  removes,  or  carries  away  a 
human  body,  should  state  the  name  of  the  per- 
son whose  body  was  disinterred. 

Appeal  from  Stephens  county  court;  W.  C 
Veale,  Judge. 

J.  L.  Williamson  was  convicted  luider  Fen. 
Code,  art  367,  and  appeals.    Reversed. 

W.  P.  Sebastian  and  (Calhoun  &  Webb,  for 
appellant  Howard  Martin,  Asst  Atty.  Oen., 
for  the  State. 


HENDEiRSON,  J.  Appellant  was  convicted 
under  article  367,  Pen.  Code,  of  the  offense 
of  disinterring,  removing,  and  carrying  away 
a  human  body,  etc.,  and  his  punishment  as- 
sessed at  a  fine  of  975;  hence  this  appeal. 

Appellant  assigns  a  number  of  errors,  but 
it  is  only  necessary  to  discuss  those  which 
dispose  of  the  case.  Appellant  made  a  mo- 
tion to  quash  the  information,  among  other 
things,  on  the  ground  that  it  failed  to  al- 
lege the  name  of  the  human  body  alleged  to 
have  been  disinterred.  Article  367,  Pen. 
Code,  provides  as  follows:  "It  any  person  not 
authorized  by  law  or  by  a  relative  or  friend, 
for  the  purpose  of  reinterment,  shall  disin- 
ter, remove,  or  carry  away  any  human  body, 
or  the  remains  thereof,  *  *  *  he  shall  be 
punished  by  fine  not  exceeding  two  thousand 
dollars."  We  ore  not  advised  that  this  stat- 
ute has  been  before  our  courts  for  construc- 
tion. However,  upon  the  question  here  pre- 
sented, consulting  decisions  on  statutes  fram- 
ed in  terms  similar  to  this,  the  name  of  the 
alleged  dead  person  should  be  set  out  In  the 
Indictment  See  McAfee  v.  State,  38  Tex.  Cr. 
R.  124,  41  S.  W.  627.  And  upon  this  exact 
question  the  authorities  in  other  states  hold 
that  the  name  of  the  dead  person  is  essen- 
tial. See  2  Bishop,  Cr.  Proc.  sec.  1010,  and 
authorities  there  cited.  An  indictment  should 
always  describe  the  offense  as  set  out  in  the 
statute,  and  sometimes  more  than  even  the 
definition  contained  in  the  statute  should  be 
set  out,  In  order  to  apprise  the  accused  of 
what  he  is  called  upon  to  answer;  that  is, 
the  indictment  must  set  forth  the  offense 
charged  with  such  a  degree  of  certainty  as 
will  apprise  the  defendant  of  the  nature  of 
the  peculiar  accusation  on  which  he  is  to  be 
tried.  If  it  is  held  that  the  want  of  con- 
sent of  the  relatives  or  friend  of  a  deceased 
person  Is  an  essential  averment,  and  that 
the  burden  is  on  the  state  to  prove  this,  as  in 
theft  cases,  then  it  would  unquestionably  fol- 
low that  the  name  of  the  deceased  person 
should  be  alleged.  If,  on  the  other  hand,  ir 
is  held  that,  while  it  is  necessary  to  aver 
such  want  of  consent,  the  burden  of  prov- 
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lug  this  fact,  being  pecaliarly  wltUn  the 
knowledge  of  the  defendant  la  to  be  proved 
by  him,  then  he  ought  to  be  apprised  of  the 
name  of  the  deceased  person  be  is  charged 
with  disinterring,  in  order  that  he  might  pre- 
pare himself  with  proof  of  consent,  if  such 
be  his  defense.  So,  in  either  event.  It  oceara 
to  us  that  the  name  of  the  deceased  person  Is 
a  necessary  averment  In  the  indictment  un- 
der this  statute. 

Appellant's  counsel  strongly  insists  that 
the  proof  Is  not  sufficient,  and  that  the  stat- 
ute itself  is  defective  In  falling  to  define  the 
offense,  and  urges  us  to  construe  said  stat- 
ute. He  maintains  that  the  statute  requires 
the  eutlie  body  to  be  disinterred.  By  disin- 
terment he  contends  that  the  statute  means 
that  the  body,  and  the  whole  thereof,  should 
be  removed  from  the  grave.  He  Insists  that 
the  proof  only  shows  that  the  grave  was  un- 
covered, and  only  the  head  displaced  and 
taken  therefrom,  and  that  this  would  not 
be  an  ofCense  under  the  statute;  because  dis- 
interring does  not  mean  simply  uncovering 
the  grave,  but  inclndes  removing  the  body 
therefrom,  and  that  the  removal  of  a  part  of 
the  body  is  not  sufficient— that  the  whole 
body  must  be  taken  from  the  grave.  While 
It  Is  not  necessary  to  decide  the  question,  the 
writer  Is  inclined  to  believe  that  appellant's 
contentions  in  regard  to  this  statute  are  cor- 
rect, and  I  would  respectfully  suggest  to  the 
L^slatnre  that  a  comprehensive  and  defi- 
nite statute  on  this  subject  Is  required,  inas- 
much as  the  statute  we  now  have  is  indefi- 
nite and  uncertain  in  its  terms.  Such  a  stat- 
ute should  only  authorize  disinterment  with 
the  consent  of  the  nearest  relative  or  rela- 
tives of  the  deceased  person,  or  in  the  inter- 
est of  public  Justice  in  case  an  autopsy 
should  be  demanded,  and  In  such  case  the 
exbnmatlon  should  be  authorized  by  some 
court  For  the  statutes  on  this  subject  In 
the  various  states,  see  note  in  vol.  2,  Arch- 
bold,  Or.  Prac.  &  Plead.,  under  "Offenses  Re- 
lating to  Dead  Bodies,"  and  see  article  1024, 
Code  Cr.  Proc. 

The  Judgment  Is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


KRUEOEL  V.  NASH,  Judge. 

(CSoort  of  Civil  Appeals  of  Texas.     Feb.  28, 
1908.) 

JUDOBS-DISQUAUFIOATION— IXCHANOa- 

STATUTB8-VAIJDITT. 

1.  Sayles'  Ann.  Civ.  St.  art  1060,  providing 
that,  when  a  district  jndge  Is  disqualified,  he 
shall  notify  the  Goreraor,  who  shall  designate 
some  district  judge  in  an  adjoinhig  district  to 
try  the  case,  and,  if  it  is  impossible  to  ex- 
rhange,  an  attorney  may  be  agreed  on  to  try 
the  case,  la  not  in  violation  of  Const  art  5, 
i  11,  providing  that  when  a  district  judge  is 
disqaailned  for  causes  enumerated,  the  turtles 
may  appoint  a  proper  person  to  try  the  cause, 
a  subsequent  clanse  of  which  authorizes  dis- 
trict judges  to  exchange  districts,  and  requires 
them  to  do  so  when  required  by  law. 


Application  for  mandamus  by  Herman 
Kruegel  against  Thomas  F.  Naab,  Judge,  etc. 
Application  denied. 

Herman  Kruegel,  for  the  motion. 

BOOKHOITT,  J.  This  is  an  application 
by  Herman  ICruegel  for  permission  to  file  a 
petition  for  mandamus  commanding  the  Hon- 
orable Thos.  F.  Nash,  judge  of  the  district 
court  for  the  Fourteenth  Judicial  District 
to  permit  the  parties  in  the  suit  of  Herman 
Kruegel  against  Murphy  &  Bolanz  and  oth- 
ers, defendants,  numbered  21,260  on  the  dock- 
et of  said  court  to  consent  to  and  agree  upon 
a  special  Judge  to  try  the  said  cause  by  rea- 
son of  the  disquallflcation  of  said  Nash,  he 
being  a  party  to  the  suit  and  to  require  said 
Nash  to  desist  from  certifying  his  disquall- 
flcation to  the  Governor. 

The  application  shows  that  defendant, 
Nash,  has  not  consented  to  the  appointment 
of  a  special  judge,  and  only  shows  by  infer- 
ence that  the  other  parties  have  consented. 
It  does  not  give  the  name  of  any  person  as 
having  been  agreed  upon  by  the  parties. 
Again,  by  the  terms  of  the  statute  it  is  pro- 
vided that  when  the  district  judge  is  disqual- 
ified in  a  suit  pending  in  his  court  he  shall 
"immediately  notify  that  fact  to  the  Govern- 
or, whereupon  the  Governor  shall  designate 
some  district  judge  in  an  adjoining  district 
to  exchange  and  try  such  case  or  cases,  and 
the  Governor  shall  notify  both  of  said  Judges 
of  such  order,  and  it  shall  be  the  duty  of 
such  judges  to  exchange  districts  for  the  pur- 
pose of  disposing  of  such  case  or  cases,  and 
in  case  of  sickness  or  other  reasons  render- 
ing it  Impossible  to  exchange,  then  the  par- 
ties or  their  counsel  shall  have  the  right  to 
select  or  agree  upon  an  attorney  of  the  court 
for  the  trial  thereof."  Sayles'  Ann.  Civ.  St 
1897,  art  1069.  This  Statute  is  challenged 
by  the  applicant  as  being  unconstitutional, 
in  that  the  right  of  the  parties  to  the  suit  to 
agree  upon  a  special  Judge  to  try  the  cause 
when  the  district  judge  is  disqualified  is 
granted  by  article  5, 1 11,  of  the  Constitution, 
and  cannot  be  Interfered  with  or  taken  away 
by  statute.  This  section  of  the  Constitution 
contains  a  clause  that,  "when  a  Judge  of  the 
district  court  is  disqualified  by  reason  of  any 
of  the  causes  above  stated  [one  of  the  causes 
named  being  that  he  is  disqualified  by  rea- 
son of  being  a  party  to  the  suit]  the  parties 
may  by  consent  appoint  a  proper  person  to 
try  said  cause."  This  chiuse  is  not  manda- 
tory, but  permissive,  and  must  be  construed 
as  Intending  to  confer  a  discretionary  power 
upon  the  Legislature,  and  not  Intended  to 
limit  the  general  power  conferred  In  a  subse- 
quent clause  of  the  same  section,  which 
reads:  "And  the  district  judges  may  ex- 
change districts,  or  hold  courts  for  each  other 
when  they  may  deem  It  expedient  and  shall 
do  so  when  required  by  law.  The  dlsqnall- 
Qcatlon  of  judges  of  Inferior  tribunals  shall 
be  remedied,  and  vacancies  in  their  offlcps 
filled,  as  may  be  prescribed  by  law."    The 
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language  of  this  general  clause  is  mandatory. 
It  proTides  tbat  district  judges  may  exchange 
districts  and  hold  courts  for  «ach  other  when 
they  may  deem  it  expedient,  and  shall  do  so 
vrhen  prescribed  by  law.  This  clause  con- 
fers authority  upon  the  Legislature  to  pre- 
scribe by  law  when  district  Judges  shall  ex- 
change districts,  and  commands  that  the 
Judges  shall  exchange  when  required  to  do  so 
by  law.  Dulaney  v.  Walsh,  90  Tex.  329,  38 
8.  W.  748.  The  statute  (article  1069,  Sayles' 
Ann.  Civ.  St  1807)  does  not  conflict  -with 
article  5,  $  11,  of  the  Constitution,  and  must 
be  complied  with  when  the  district  Judge  is 
dlsquallfled  by  reason  of  being  a  party  to  a 
suit  pending  in  his  court 

The  application  of  Herman  Kruegel  to  file 
a  petition  for  mandamus  is  refused. 


KENNEDY  t.   iETNA   LIFE  INS.  C0.» 

<Conrt  of  Civil  Appeals  of  Texas.     Feb.  28, 

1903.) 

ACCIDENT    INSURANCB     POLICY  —  CONSTRUC- 
TION—BXCKPTIONS—ACCIDKNTAi 
DBSATH  FROM  POISONING. 
1.  Where   an   accident   policy   proTlded    that 
the   insurance   did    not   cover   an   accident   or 
death  resulting  wholly  or  partiellj  from  "vol- 
untary  or  Involuntary"   taking  or   poison,   the 
term  "involuntary,"  as  so  used,  was  not  limited 
to  an  act  forced  on  insured,  but  included  death 
from  the  accidental  taking  of  an  overdose  of  a 
poisonous   medicine,    instead  of  a   prescription 
left  by  assured's  physician. 

Appeal  from  district  court  Dallas  county; 
Thos.  F.  Nash,  Judge. 

Action  by  J.  B.  Kennedy  against  the  .Sltna 
Life  Insurance  Company.  From  a  Judgment 
in  favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

Crane,  Oreer  &  Wharton,  for  appellant 
Harry  P.  Lawther,  for  appellee. 

BAINBT,  C.  J.  The  following  statement 
taken  from  the  brief  of  appellant,  shows  the 
nature  and  result  of  the  suit  in  the  lower 
court  to  wit: 

"This  was  a  suit  by  J.  B.  Kennedy,  ap- 
pellant in  the  court  below,  against  the  de- 
fendant company,  in  which  it  was  alleged, 
substantially,  that  the  defendant  company 
was  a  corporation  with  power  to  issue  life 
insurance  policies,  etc.;  tbat  the  plaintiff  was 
a  resident  of  Ellis  county,  Texas;  that  the 
defendant  company  had  Issued  an  accident 
policy  on  the  life  of  James  Kennedy  on  the 
14th  day  of  June,  1897,  for  a  valuable  con- 
sideration, and  that  it  was  from  time  to 
time  renewed,  the  last  renewal  being  on  the 
11th  of  June,  1890,  and  that  by  its  renewal 
it  insured  the  said  James  Kennedy  in  the 
sum  of  $3,000  against  death  by  accident  un- 
til the  14tb  day  of  June,  1900.  The  terms 
of  the  policy  were  set  out  with  much  par- 
ticularity. It  was  further  alleged  that  he 
died  on  the  17th  of  November,  1899,  by  ac- 

'Rehearing  denied  March  7.  1903,  aod  writ  of  er- 
ror denied  by  supreme  court. 


ddentally  taking  an  overdose  of  digitalis,  a 
poisonous  medicine,  instead  of  a  prescription 
left  by  his  physician,  which  was  not  poison- 
ous. It  was  alleged  that  there  was  no  neces- 
sity for  administration,  etc.,  and  that  he 
died  intestate,  and  that  the  plaintiff  was  bis 
only  brother;  that  the  father  and  mother  of 
the  insured  were  both  dead,  and  tliat  the 
plaiutlfr  was  bis  only  heh:.  The  policy  was 
attached  to  the  petition  of  plaintiff,  and  it 
bad  a  printed  clause  on  the  back  thereof  to 
the  effect  that  this  insurance  does  not  cover 
injuries  of  which  there  Is  no  visible  mark  on 
the  body,  •  •  •  nor  suicides,  sane  or  in- 
sane, nor  accident  nor  death,  nor  loss  of 
limb,  nor  sight  nor  disability  resulting  whol- 
ly or  partially,  directiy  <»  IndlrecUy,  from 
any  of  the  following  causes:  •••  In- 
toxication or  narcotics,  voluntary  or  inTolun- 
tary  taking  poison,  or  contact  with  poisonous 
substances,  or  inhaling  any  gas  or  vapor.' 
The  defendant  company  answered,  among 
other  things,  as  follows,  by  special  exception 
No.  2:  'That  because  it  appeared  from  the 
policy  sued  on,  attached  to  the  petition,  that 
the  insurance  does  not  cover  an  accident  or 
death,  nor  disability,  resulting  wholly  or  part- 
ly, directiy  or  Indirectiy,  from  voluntary  or 
Involuntary  taking  poison,  or  contact  with 
poisonous  substances;  and  because  it  fur- 
ther appeared  from  the  petition  policy  that 
said  Kennedy,  on  the  17th  of  NoTember, 
1808,  accidentally  killed  himself  by  accident- 
ally taking  an  overdose  of  digitalis,  a  poison- 
ous medicine,  instead  of  a  prescription  left 
by  his  physician.'  A  general  demurrer  was 
filed  that  the  original  petition  was  insufilclent 
In  law.  On  September  27,  1902,  the  case 
came  on  on  demurrer,  and  the  court  sustain- 
ed the  second  special  exception  and  the  gen- 
eral demurrer  above  stated,  and  entered  a 
Judgment  dismissing  plaintiff's  petition,  to 
which  judgment  the  plaintiff  excepted,  and 
gave  notice  of  appeal  to  this  court" 

The  sole  question  for  solution  arises  upon 
the  proper  construction  of  the  clause  of  the 
policy  exempting  the  insurance  company 
from  liability  in  certain  contingencies.  It  is 
a  general  rule  of  construing  insurance  poli- 
cies, where  there  is  any  ambiguity  that  ren- 
der the  terms  susceptible  of  two  construc- 
tions, to  give  that  construction  which  Is  most 
favorable  to  the  insured,  always  adhering  to 
the  principle  that  in  int^preting  contracts 
the  inquiry  should  be  what  obligations  the 
parties  intended  to  assume,  giving  to  the  lan- 
guage used  its  usual  signification  in  connec- 
tion with  the  subject-matter  and  the  drcom- 
stauces  under  which  It  was  made.  Thus 
construing  the  contract  under  consideration, 
is  the  company  exempted  from  liability,  the 
deceased  having  come  to  his  death  by  un- 
intentionally taking  poison?  The  allegations 
of  Uie  peUtiou  show  that  death  was  produced 
by  an  accident  The  policy  was  issued  to 
cover  accidents,  and,  unless  the  exemption 
clause  is  sufficiently  broad  and  comprehen- 
sive as  to  such  an  accident  then  the  com- 
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{MUiy  should  be  held  liable.  The  conrts  which 
have  passed  upon  similar  clauses  are  not  in 
harmony,  some  of  them  going  to  the  extreme 
Umlt  In  construing  them  against  the  com- 
IMsles.  There  Is  no  reasonable  theory  upon 
which  the  conflict  can  be  reconciled.  We 
wIU  therefore  follow  that  line  which,  in  our 
opinion,  conforms  to  the  well-recognlzed  prin- 
ciples goyeming  the  construction  of  contracts. 

Death  having  resulted  from  the  taking  of 
poison,  the  main  contention  arises  from  that 
portion  of  the  clause  which  exempts  the 
company  from  liability  for  death  resulting 
from  the  "voluntary  or  involuntary  taking 
poison."  The  appellant  contends  that  the 
terms  "voluntary"  and  "Involuntary,"  as  us- 
ed In  the  policy,  do  not  include  the  "ac- 
cidental" taking  of  poison.  The  taking  of 
poison  In  this  Instance  being  imintentional, 
was  not  a  voluntary  taking,  as  that  term  Is 
used  In  the  policy;  therefore  the  taking  was 
accidental.  The  taking  of  poison  being  ac- 
cidental, liability  would  accrue,  imless  such 
an  accidental  taking  Is  excluded  by  the  term 
"Involuntary."  The  definition  or  meaning  of 
this  term,  as  used.  Is  limited  by  counsel  for 
appellant  to  an  act  that  is  forced  upon  one, 
which  he  cannot  help.  It  Is  true  that  the 
term  embraces  that  meaning.  It,  however, 
as  commonly  used,  has  a  broader  and  more 
comprehensive  meaning,  and  there  Is  nothing 
In  the  policy  limiting  it  to  the  restricted  sense 
contended  for  by  counsel.  The  term  is  de- 
fined In  the  Century  Dictionary  &  Cyclo- 
psedia  aa,  "Not  voluntary  or  willing;  cwi- 
trary  or  opposed  to  will  or  desire;  independ- 
ent of  volition  or  consenting  action  of  mind; 
unwilling;  unintentional."  The  presence  of 
these  very  elements  in  taking  the  poison  is 
what  constitutes  the  taking  accidental.  With- 
out these  there  could  be  no  acddmt  He 
did  not  Intend  to  take  poison;  he  took  it  by 
mistake;  hence  the  taking  was  not  willed, 
but  unintentional,  and  therefore  involuntary. 
One  of  the  definitions  given  by  the  Century 
Dictionary  &  Gydopsedia  of  "voluntary"  is 
"not  accidental."  "Involantary"  is  an  an- 
tonym of  "voluntary,"  and  therefore,  in  this 
sense,  includes  "accidental." 

It  Is  difficult  for  us  to  conceive  of  a  case 
of  taking  poison  that  is  not  included  in 
either  the  term  "voluntary"  or  "involuntary," 
as  used  in  the  policy.  The  usual  and  ordi- 
nary meaning  of  the  terms  would  include, 
in  one  or  the  other,  every  manner  of  taking 
poison;  therefore  we  do  not  feel  warranted 
In  giving  to  them  a  meaning  less  restricted 
than  they  usually  Import. 

The  policy  In  this  case  does  not  confine  the 
exemption  to  self-destruction,  as  In  the  case 
of  Penfold  v.  Insurance  Co.,  85  N.  Y.  317,  39 
Am.  Rep.  660,  cited  by  appellant  The  ex- 
emption is  broader  In  Its  scope.  It  not  only 
names  suicide,  but  also  specifies  accident, 
death,  etc.,  "resulting  wholly  or  partially, 
directly  or  indirectly,  from  •  •  »  volun- 
tary or  Involuntary  taking  poison."  This,  we 
think.  Includes  any  accident  or  death  result- 


ing in  any  manner  whatever  fkom  the  taking 
of  poison. 
The  Judgment  is  affirmed. 


EMERY  V.  LEAGUE  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  25, 

1903.) 

OIL  LKASH  —  EXECUTED  CONTRACT  —  CONDI- 
TIONS —  TIME  FOR  COMPLIANCE  —  FORFEI- 
TURE—TERMS  OF  COURT— JUDICIAL  NOTICE. 

1.  The  owners  of  an  andivided  interest  in 
land  made  a  contract  in  consideration  of  the 
payment  of  the  land's  value  before  develop- 
ment, whereby  they  leased  their  interest  for 
the  purpose  of  prospecting  for  petroleum,  min- 
erals, etc  The  contract  gave  the  grantee  the 
ezclusire  right  to  prospect  and  the  right  of 
entnr  for  this  purpose,  and  to  construct  rail- 
roads, buildings,  etc.,  necessary  for  prospect- 
ing and  developing  any  mineral  resources  dis- 
covered, which  on  discovery  were  to  become 
his  property,  the  grantors  to  have  a  certain 
per  cent,  of  the  gross  output.  It  was  stipu- 
lated that  the  grantee  should  begin  operations 
within  six  months  after  partition,  and  should 
have  six  months  after  said  period  of  time 
aforesaid"  in  which  to  prospect  the  land  and 
complete  a  well.  The  contract  was  to  remain 
in  force  so  long  as  the  parties  should  faith- 
fully comply  with  it,  and  the  grantee  was  em- 
powered to  abandon  the  contract  on  its  becom- 
ing unprofitable.  By  another  instrument  the 
grantee  agreed  to  secure  a  partition.  Held, 
that  the  instrument  was  not  an  executed  con- 
tract conferring  on  the  grantee  vested  rights, 
but  merely  gave  him  an  option,  so  that  com- 
pliance with  its  provisions  was  necessary  to 
secure  a  vested  interest. 

2.  To  retain  his  rights  nnder  the  instrument, 
it  was  necessary  that  the  grantee  should  se- 
cure a  partition  within  a  reasonable  time. 

3.  The  lease  was  executed  March  14,  1901. 
On  July  3,  1901,  a  third  party  began  partition 
proceedings,  and  October  1,  1901,  the  grantee 
was  informed  of  the  stipulation,  which  bad 
been  made  by  his  agent,  for  partition.  He 
claimed  that  his  agent  had  not  informed  him 
of  it,  but  that  he  would  comply  with  it.  On 
February  21,  1902,  the  lessee  filed  an  answer 
in  the  suit  already  begun,  offering  to  pay  the 
costs  of  partitioning  the  interest  covered  by 
the  contract.  Two  terms  of  the  circuit  court 
were  held  between  the  execution  of  the  lease 
and  the  term  to  which  the  partition  suit  was 
brought.  Held,  that  this  was  not  such  diligence 
to  comply  with  the  provisions  of  the  contract 
as  would  prevent  a  forfeiture  of  the  grantee's 
rights. 

4.  The  court  of  appeals  will  take  Judicial  no- 
tice of  the  terms  of  the  district  court  of  Gal- 
veston county. 

Appeal  from  district  court,  Galveston  coun- 
ty; Wm.  H.  Stewart,  Judge. 

Suit  by  3.  0.  League  against  Hugh  Jack- 
son and  L.  L.  Emery  and  others.  From  a 
Judgment  finding  that  the  interest  of  defend- 
ant Emery  under  an  oil  lease  had  been  for- 
feited, he  appeals.    Affirmed. 


L.   A.   Carlton,   for  appellant 
Lockhart  for  appellees. 


Wm.    B. 


PLEASANTS,  J.  This  Is  a  partition  suit 
brought  by  J.  C.  League  against  the  appellee 
Hugh  Jackson  and  a  number  of  other  defend- 
ants to  partition  a  tract  of  land  In  Galveston 

*RehrarinB  danlad,  and  irrlt  of  error  danled  by  su- 
preme court. 
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county.  The  appellant  was  a  party  defendant 
to  this  suit,  plalntia's  petition  alleging  that 
he  was  asserting  some  interest  or  claim  In 
the  land  sought  to  be  partitioned.  The  de- 
fendant Hugh  Jacluon  answered,  asserting 
title  to  an  undivided  ll*/io  acres  of  the  land 
involved  in  the  suit,  and  asked  as  against  the 
plaintiff  and  all  the  other  defendants  that 
said  interest  be  set  aside  to  him.  The  de- 
fendant L.  L.  Emery  answered,  setting  up  a 
claim  to  all  of  the  mineral  rights  In  and 
under  the  land  claimed  by  appellee  Jackson, 
and  averring  that  he  had  acquired  said  min- 
eral rights  under  and  by  virtue  of  the  fol- 
lowing Instrument  executed  by  the  vendor  of 
said  Jackson  prior  to  his  purchase  of  said 
land,  and  of  which  the  said  Jackson  had  no- 
tice at  the  time  he  purchased  .- 

"State  of  Texas,  County  of  Galveston. 

"This  deed  and  contract  of  lease  executed 
and  entered  Into  this  the  14th  day  of  March 
A.  D.  1901,  by  and  between  NevllI  Montaut 
and  wife  Selestine,  and  F.  Harrington  and 
wife  Matilda,  hereinafter  called  party  of  the 
first  part,  and  L.  L.  Emery,  hereinafter  call- 
ed party  of  the  second  part: 

"Wltnesseth:  That  whereas,  the  said  Nevlll 
and  Selestine  Montaut  and  F.  Harrington 
and  wife  Matilda  Harrington,  party  of  the 
first  part,  being  the  owner  of  the  hereinafter 
described  property,  and  being  desirous  of  hav- 
ing same  prospected  for  minerals,  coal,  min- 
eral waters,  artesian  waters,  natural  gas, 
petroleum  and  lubricating  oils,  and  being 
desirous  of  having  the  mineral  resources  of 
said  land  fully  Investigated  and  developed 
does  hereby  for  and  In  consideration  of  the 
sum  of  Ten  Dollars  ($10.00)  paid  by  the  said 
Tj.  L.  Emery,  party  of  the  second  part,  the 
receipt  of  which  is  hereby  aclmowledged,  and 
in  the  further  consideration  of  the  covenants, 
agreements  and  stipulations  hereinafter  set 
forth  and  undertaken  to  be  done  and  per- 
formed by  the  party  of  the  second  part,  grant, 
demise  and  lease  unto  the  said  party  of  the 

second  part, legal  representatives,  heirs, 

successors  and  assigns  the  following  describ- 
ed property,  to-wlt:  Being  our  entire  Inter- 
ests in  and  to  the  Montaut  estate  and  being 
fourteen  acres,  more  or  leas.  In  said  tract  on 
the  western  portion  of  High  Island,  for  the 
purpose  only  however,  of  prospecting  said 
property  and  premises  for  minerals  of  what- 
ever kind  or  character,  coal,  mineral  waters, 
natural  gas,  petrolemu  and  lubricating  oils, 
hereby  giving  and  granting  to  the  party  of 
the  second  part  the  exclusive  right  and  privi- 
lege to  prospect  said  lands  for  the  purpose 
of  discovering  any  mineral  deposit,  coal  mine, 
mineral  spring,  natural  gas,  petroleum  or  lu- 
bricating oils,  by  sinking  thereon  any  shaft 
or  shafts,  or  by  boring  thereon  any  well  or 
wells  or  by  doing  any  other  act  or  thing  on 
said  premises  necessary  or  In  keeping  with 
a  thorough  and  complete  investigation  or 
prospect  of  the  same  for  the  purposes  above 
enumerated,  and  hereby  giving  and  granting 


to  the  party  of  the  second  part  the  sole  and 
exclusive  right  and  privilege  of  developing 
and  operating  any  mine  or  deposit  or  mineral 
or  mineral  spring  or  well  or  artesian  well  or 
natural  gas  well  or  wells  or  mines,  or  petro- 
lemn  lakes,  deposits  or  wells  or  any  source, 
lake  or  well  of  lubricating  oil,  which  the 
party  of  the  second  part  may  discover  oa  the 
above  described  land  and  which  whoi  so  dis- 
covered shall  become  the  property  of  the  sec- 
ond party,  subject  to  the  provision  of  this 
deed  and  contract.  And  the  party  of  the  sec- 
ond part,  his  legal  representatives,  hdrs,  suc- 
cessors or  assigns  shall  have  the  sole  and 
exclusive  right  to  go  on  and  npoi  said  prem- 
ises at  any  and  all  times  during  the  exist- 
ence of  this  contract  for  the  purposes  above 
Indicated  and  to  build  thereon  any  railroad, 
tram  road  and  to  move  and  erect  thereon 
any  and  all  kinds  of  machlnwy,  bnHdings. 
warehouses,  tanks,  pipe  lines,  shackle  works, 
etc.,  which  may  be  necessary  or  useful  in 
prospecting  and  InTestigating  said  lands  for 
minerals,  coal,  gases,  oils,  etc.  and  to  op- 
erate, develop,  manufacture,  distill  and  con- 
duct away,  the  same  when  it  shall  have  be«i 
discovered  for  the  purpose  of  putting  same  In 
a  marketable  condition  and  transporting  it  to 
a  market  And  the  party  of  the  second  part, 
his  legal  representatives,  hehv,  snccessMs, 
or  assigns  shall  appropriate  and  convert  to 
its  own  use  and  benefits  the  proceeds  arising 
from  the  sale  of  any  such  mineral,  coal,  gas- 
es or  oils  or  the  by-products  thereof,  provid- 
ed, however,  the  party  of  the  second  part,  his 
legal  representatives,  heirs,  successors  or  as- 
signs shall  pay  and  attorn  to  the  party  of  the 
first  part  12^  per  cent  of  the  gross  crude 
output  or  yield  resulting  from  the  develop- 
ment or  operation  of  any  such  mine,  mineral 
spring,  artesian  well,  gas  or  oil  well  or  de- 
posit and  the  party  of  the  second  part  shall 
pay  the  market  value  of  said  oil  every  30 
days.  And  further  provided  the  party  of  the 
second  part  shall  begin  operations  in  good 
faith  on  the  lands  hereby  leased  for  the  pur- 
poses above  indicated  within  six  months  after 
the  final  division  setting  apart  of  their  re- 
spective shares  and  said  party  of  the  second 
part  shall  have  six  months  after  said  period 
of  time  aforesaid  In  which  to  prospect  said 
land  and  to  complete  a  welL  And  said  party 
of  the  second  part  shall  pay  all  damages  if 
be  Interferes  with  the  improvements  or  grow- 
ing crops  on  said  land. 

"This  deed  and  contract  shall  remain  in 
force  and  effect  between  the  respective  par- 
ties hereto,  their  legal  representatives,  heirs, 
successors  or  assigns  so  long  as  the  respec- 
tive parties  hereto  comply  faithfully  and  ful- 
ly with  the  covenants,  stipulations  and  agree- 
ments by  each  respectively  undertaken  to  be 
done  and  performed,  provided,  however,  it  is 
distinctly  understood  and  agreed  that  the 
party  of  the  second  part  shall  have  the  right 
to  cease  operations  under  this  contract  when- 
ever it  shall  become  manifest  that  it  would 
be  unprofitable  not  to  do  so,  and  if  the  party 
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of  the  TCCond  part  fails  to  find  oil  he  shall 
pun  the  pipe  up  to  the  artesian  water  snppVy 
aad  said  pipe  shall  become  the  property  of 
the  party  of  the  first  part 

"In  testimony  whereof  we  have  h«%anto 
■et  our  hands,  this  the  14th  day  of  March,  ▲. 
D.  1901. 

"N.  Montant 

ber 
"Seleatlne    X    Montant 

mark. 
"F.  Harrington. 
-tL  Harrington, 

"Party  of  the  First  Part 
*nu.  L.  Emery, 

'Tarty  of  the  Beomd  Part" 

This  tMnret  further  avers  that,  as  a  part 
of  said  agreement  and  contract  above  set  out, 
he^  the  said  Emery,  agreed  to  secure  a  parti- 
tion of  said  property,  and  have  same  set 
aside  to  his  grantors  free  of  cost  to  them. 
This  agreement,  which  is  attached  to  said 
answer  as  an  exhibit  Is  as  follows: 

"The  State  of  Texas,  Ckranty  of  Galveston. 

"This  memorandum  witnessetb:  That  I, 
L.  L.  Emery,  for  and  In  consideration  of  the 
sum  of  (1.00  In  hand  paid  by  F.  Harrington 
and  Nevlll  Montant  have  this  day  contract- 
ed and  agreed  and  do  by  these  presents  con- 
tract and  agree  to  secure  to  F.  Harrington 
and  wife  and  NeviU  Montaut  a  division  of 
the  property  left  to  them  by  their  parents, 
Mr.  and  Mrs.  John  Montaut  setting  apart 
to  them  their  respective  shares  of  said  prop- 
erty as  aforesaid  either  by  suit  at  law  or 
otherwise,  free  of  costs  to  the  said  F.  Har- 
rington and  wife  and  NevlU  Montaut  re' 
spectively. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  this  the  14th  day  of  March,  A.  D. 
1901.  li.  li.  Emery,  by  B.  H.  Ostrom. 

"Witnessed  In  presence  of:  A.  J.  Johnson, 
P.  G.  McNefl." 

This  answer  further  avers  that  the  defend- 
ant Jackson  Is  the  owner  of  the  fee  in  the 
land  covered  by  said  contract  and  asks  that 
■aid  interest  in  the  land  be  set  aside  to  said 
Jackson,  subject  to  the  rights  of  this  defend- 
ant under  said  contract  and  that  the  pr(q;)or- 
tlonate  (y)8t  of  making  said  partltlMi  charge- 
able to  the  Interest  In  said  land  covered  by 
said  contract  be  adjudged  against  this  de- 
fendant. To  this  answer  tfte  defendant  Jack- 
son replied  by  supplemental  answer,  in  which 
he  admits  the  execution  of  the  contract  set 
out  in  the  answer  of  said  Emery,  and  that 
the  Interest  in  the  land  claimed  by  him  Is 
covered  by  said  contract  and  was  purchased 
by  him  with  notice  of  same,  but  he  avers 
that  said  contract  is  void  for  the  following 
reasons:  First  For  want  of  mutuality.  Sec- 
ond. For  failure  of  consideration,  in  that  the 
real  consideration  for  same  was  the  promise 
and  agreement  of  said  Emery  to  procure, 
without  delay,  and  free  of  cost  to  his  ven- 
dors, a  partition  of  said  land,  and  to  explore. 


prospect,  and  develop  said  land  for  oils  and 
other  minerals,  and  that  in  the  performance 
of  said  agreements  and  undertaldngs  the  said 
Emery  has  wholly  failed.  Third.  Because  by 
the  terms  of  said  contract  it  la  provided  that 
same  shall  be  effective  only  so  long  as  the 
parties  thereto  should  faithfully  comply  with 
the  covenants  and  agreements  therein  under- 
taken to  be  performed,  and  that  said  Emery 
having  never  performed  or  offered  to  perform 
any  of  his  covenants  or  agreements  prior  to 
the  filing  herdn  by  this  defendant  on  the  7th 
day  of  October,  1901,  of  his  original  cross- 
bill seeking  a  cancellation  of  said  ctmttact 
this  defendant  by  the  filing  of  said  cross-bill 
elected  to  declare  said  contract  void,  and  the 
same  is  no  longer  of  binding  fwce  and  effect 
Fourth.  Because  said  Emery,  by  hla  unrea- 
sonable delay  in  procuring  or  attempting  to 
procure  a  partlti(»  of  said  land,  forfeited  his 
rights,  if  any  he  had,  under  said  contract, 
and  cannot  now  be  heard  to  assert  same 
Upon  each  and  all  of  the  above  grounds  the 
defendant  Jackson  asked  for  a  cancellation 
of  said  contract  The  trial  in  the  court  be- 
low without  a  Jury  resulted  in  a  Judgment  In 
favor  of  the  defendant  Jackson  for  the  land 
claimed  by  him  against  the  plaintiff  and  all 
of  the  defendants,  and  canceling  the  lease 
contract  under  which  the  defendant  Emery 
claimed.  From  this  Judgment  the  defendant 
Emery  alooe  prosecutes  this  appeal. 

The  facts  disclosed  by  the  record  which  are 
material  In  the  determination  of  the  issues 
presented  on  this  appeal  are  as  follows:  The 
land  adjudged  to  the  appellee  Hugh  Jackson 
by  the  court  below  was  purchased  by  him 
on  the  9th  day  of  May,  1901,  from  J.  G. 
League,  who  had  purchased  same  from  Ne- 
viU and  Selestine  Montaut  and  F.  Harring- 
ton and  Matilda  Harrington  on  April  29,  1901. 
This  land  was  Included  in  the  lease  contract 
executed  by  and  between  the  parties  above 
named  and  the  appellant  on  March  14,  1901, 
and  appellee  Jackson  purchased  same  with 
notice  of  said  contract  After  the  execution 
of  said  contract  the  appellant  did  nothing 
towards  procuring  a  partition  of  the  land  be- 
longing to  the  Montaut  estate,  and  having  the 
Interest  of  Nevill  Montaut  and  Mrs.  Harring- 
ton set  apart  to  them.  He  testified  that  he 
did  not  know  that  his  agent  Ostrom,  who 
procured  the  contract  for  him,  had  bound  him 
to  secure  a  partition  of  the  land,  until  he  was 
so  informed  by  the  appellee  about  the  1st  of 
October,  1901,  after  he  had  filed  his  original 
answer  in  this  suit  and  that  he  then  told 
appellee  that  he  would  abide  by  his  contract 
in  this  regard,  and  would  pay  appellee's  por- 
tion of  the  costs  of  the  partition.  Appellee 
in  this  conversation  with  the  appellant  in- 
formed him  that  he,  appellee,  did  not  regard 
the  lease  contract  as  bhidlng  upon  him,  and 
would  fight  any  claim  set  up  thereunder  by 
the  appellant  The  appellant  was  never  in 
possession  of  any  portion  of  the  land,  and 
never  made  any  exploration  thereon  for  oU 
or  minerals,  nor  made  any  preparations  for 
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prospectlnK  or  dcTeloplng  same.  This  suit 
was  filed  on  July  3,  1801,  by  J.  O.  League, 
-who  was  tbe  owner  of  an  nndividecl  Interest 
in  the  tract  of  land  of  wbich  the  land  In  con- 
troTersy  Is  a  part  Appellant's  original  an- 
swer consisted  of  a  general  demnrrer  and  gen- 
eral denial.  This  answer  was  filed  on  Sep- 
tembo:  90,  1901.  The  amended  answer,  In 
which  appellant  set  up  his  contract,  and  for 
tbe  first  time  asked  that  the  land  be  parti- 
tioned, and  agreed  to  pay  the  proportionate 
costs  of  such  partition  chargeable  to  that  por- 
tion of  the  land  covered  by  the  lease  contract, 
was  filed  on  February  21,  1902.  The  suit 
was  continued  from  time  to  time  by  agree- 
ment, and  was  not  tried  until  March  3,  1902. 
Appellant  actually  paid  $40  as  a  consideration 
for  the  lease  contract— $25  to  tbe  Harring- 
tons, and  $15  to  Montaut  No  demand  was 
ever  made  upon  appellant  by  his  lessors  that 
be  should  begin  operations  under  tbe  con- 
tract, nor  that  be  should  proceed  to  secure 
a  partition  of  tbe  land.  The  agreement  to  se- 
cure a  partition  of  the  land  was  made  by  a 
duly  authorized  agent  of  appellant  at  tbe  time 
of  the  execution  of  the  lease  contract,  and 
was  a  part  of  same,  and  it  is  agreed  that  ap- 
pellant was  charged  with  notice  of  the  terms 
of  said  agreement.  At  the  time  the  lease 
contract  was  made,  the  lands  adjoining  that 
covered  by  said  contract  were  being  pros- 
pected for  oil,  and  wells  were  being  sunk 
thereon.  If  the  land  covered  by  the  contract 
should  prove  not  to  be  oil  land,  the  amount 
paid  by  appelant  for  the  rights  conveyed  by 
the  contract  was  equal  to  the  value  of  the 
land;  but,  should  oil  be  discovered  on  tbe 
land,  its  value  would  be  Increased  to  as  mncb 
as  $3,000  per  acre. 

Under  appropriate  assignments  of  error  the 
appellant  contends  that  the  trial  court  erred 
in  adjudging  that  the  contract  under  which 
appellant  claims  is  void,  and  ordering  same 
canceled,  for  the  following  reasons: 

(1)  Because  said  instrument,  being  support- 
ed by  a  valuable  consideration.  Is  an  executed 
conveyance  to  appellant  of  an  interest  in  the 
land  therein  described  and  the  minerals  un- 
derlying said  land,  and  appellant  thereby  ob- 
tained a  vested  right  in  said  property. 

(2)  Because  appellant  could  not  be  deprived 
of  his  title  to  the  property  conveyed  to  him 
by  said  instrument  on  account  of  his  failure 
to  promptly  procure  a  partition  of  said  land, 
the  contract  not  providing  that  such  failure 
should  work  a  forfeiture  of  the  grant 

(3)  Because  the  evidence  shows  that  tbe  ap- 
pellant acted  with  reasonable  promptness  In 
tbe  matter  of  procuring  said  partition. 

(4)  Because,  no  demand  having  been  made 
of  appellant  to  perform  his  agreement  in  tbe 
matter  of  the  partition  of  said  land,  bis  fail- 
ure to  perform  same  did  not  work  a  for* 
feiture  of  said  contract 

While  the  Instrument  vaier  which  appel- 
lant claims  contains  apt  words  of  conveyance, 
and  recites  a  valuable  consideration  wbich 
the  evidence  shows  was  actually  paid,  it  can- 


not be  held  to  be  an  absolute  conveyance  of 
the  minerals  underlying  tbe  land  therein  de- 
scribed, and  the  title  to  such  minerals  was 
not  vested  in  appellant  by  the  execution  of 
said  instrument.  Tbe  whole  instrument  must 
be  construed  together,  and,  when  so  consid- 
ered, it  is  apparent  that  the  real  consideration 
therefor  was  the  prospecting  and  developing, 
with  due  diligence,  the  land  therein  describ- 
ed, for  oil  and  other  minerals.  This  was 
clearly  the  primary  purpose  of  the  grant- 
ors in  the  execution  of  said  contract,  and  It 
is  expressly  provided  In  the  instrument  that 
the  same  shall  remain  in  force  and  effect 
only  so  long  as  the  parties  thereto  faithfully 
comply  with  the  covenants  and  agreements 
undertaken  ■  to  be  performed.  It  is  well  set- 
tled that  contracts  of  this  Idnd  do  not  -vest 
an  absolute  title  In  the  grantee,  but  only 
confer  upon  him  the  right  to  acquire  title 
by  a  compliance  with  the  terms  of  the  con- 
tract, and  the  discovery  and  development  of 
oils  or  other  minerals  mentioned  in  such  con- 
tract. In  other  words,  such  Instruments  are 
not  conveyances  of  title,  but  are  In  the  nature 
of  options,  and  can  only  ripen  into  a  title  by 
i  compliance  with  their  terms  on  the  part  of 
the  grantee,  and  the  accomplishment  of  the 
purpose  for  which  they  were  executed.  The 
grantee  under  such  Instrument  so  long  as 
he  continued  diligently  to  comply  with  his 
agreement  to  prospect  and  explore  the  land 
for  minerals,  could  not  be  deprived  of  his 
right  to  acquire  title  to  such  minerals  by  their 
discovery  and  development  but  no  title  in 
suon  minerals  would  vest  until  their  discov- 
ery, and,  unless  such  grantee  begins  the  per- 
formance of  his  part  of  the  contract  within 
a  reasonable  time,  the  grantor  can  consider 
the  contract  abandoned.  Oil  Co.  v.  Teel 
(Tex.  Civ.  App.)  67  S.  W.  645;  Venture  Oil 
Co.  V.  Fretts,  152  Pa.  451,  25  Atl.  7325  Hug- 
gins  V.  Daley,  40  C.  C.  A.  12,  99  Fed.  613,  48 
L.  R.  A.  320;  Eclipse  Oil  Co.  v.  ,South  Penn. 
Oil  Co.  (W.  Va.)  34  S.  B.  923;  Cowan  v.  Iron 
Co.  (Va.)  3  S.  B.  120. 

The  instrument  under  consideration  stipu- 
lates that  appellant  shall  have  six  months 
after  the  partition  of  tbe  land  In  which  to 
prospect  same  and  complete  a  well,  and  fur- 
ther stipulates  that  appellant  shall  procure 
a  partition  of  said  land.  No  time.  Is  fixed 
within  wlilch  a  partition  must  be'  secured, 
but  the  presumption  of  law  Is  that  the  par- 
ties Intended  a  reasonable  time.  It  la  to  ba 
observed  that  this  is  not  a  stipulation  that 
appellant  should  have  six  months  after  the 
partition  to  begin  his  explorations,  but  shall 
have  tbe  right  to  prospect  the  land  for  that 
length  of  time,  and  it  would  seem  that  un- 
der this  stipulation,  the  failure  to  complete 
a  well  within  the  time  named  would  ter- 
minate appellant's  rights  under  the  contract 
But  be  this  as  it  may,  we  think  It  deal 
that  unless  appellant  began  within  a  reason- 
able time  after  the  execution  of  tbe  con- 
tract to  perform  his  part  of  same  by  making 
a  reasonable  endeavor  to  secure  a  partition 
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of  tbe  land,  the  granton  in  said  contract, 
or  their  assignee,  could  treat  same  as  aban- 
doned by  tbe  appellant,  and  decline  to  rec- 
ognise any  further  rights  In  appellant  there- 
under. A  different  rule  Is  applied  to  con- 
tracts of  this  character  from  that  applied  to 
ordinary  leases,  and  the  decisions  uniformly 
hold  that  contracts  In  which  land  Is  leased 
for  the  purpose  of  being  prospected  and  de- 
veloped fi>r  oU  are  to  be  construed  most 
favorably  for  the  lessor.  Bryan's  Laws  of 
Petroleum,  p.  146k  In  order  to  preserve  his 
rights  under  a  contract  of  this  kind,  the 
lessee  must  begin  within  a  reasonable  time 
the  performance  of  his  part  of  such  con- 
tract, and  continue  In  the  performance  of 
the  same  with  reasonable  diligence.  Tbe 
reason  for  this  rule  Is  thus  forcibly  stated  In 
tbe  case  of  Hnggins  y.  Daley,  supra:  "While 
most  of  the  cases  have  gone  upon  the  ground 
of  abandonment,  tbe  governing  principle  In 
all  oil  leases  of  tbe  character  under  con- 
sideration Is  that  tbe  discovery  and  produc- 
tion of  oil  Is  a  condition  precedent  to  tbe 
continuance  or  vesting  of  any  estate  in  the 
demised  premises;  that  such  leases  vest  no 
present  title  in  the  lessee,  and  If,  at  any 
time,  the  lessee  bas  the  option  to  suspend 
operations,  the  lease  Is  no  longer  binding 
upon  tbe  lessor,  because  of  want  of  mutual- 
ity; and  where  the  only  consideration  is 
prospective  royalty  from  exploration  and  de- 
velopment, failure  to  explore  renders  tbe 
agreement  a  mere  nudum  pactum,  and 
works  a  forfeiture  of  tbe  lease,  for  it  is  of 
the  very  essence  of  the  contract  that  work 
should  be  done.  And  tbe  smaller  the  tract 
of  land,  the  more  Imperative  Is  tbe  need  for 
prompt  and  efficient  drilling;  for  oil  opera- 
tions cumber  the  land,  rendering  It  unavail- 
able for  agricultural  purposes.  The  land- 
owner is  entitled  to  his  royalty  as  promptly 
as  It  can  be  had.  The  danger  of  drainage 
from  bis  small  holding  Is  Increased  by  de- 
lay, and  the  resulting  damage,  not  being  sus- 
ceptible of  pecuniary  measurement,  is  there- 
fore not  compensable.  No  such  lease  should 
be  so  construed  as  to  enable  the  lessee  who 
has  paid  no  consideration  to  bold  it  merely 
for  speculative  purposes,  without  doing  what 
he  stipulated  to  do,  and  what  was  clearly  In 
tbe  contemplation  of  tbe  lessor  when  he  en- 
tered Into  the  agreement" 

The  payment  of  a  valuable  consideration 
for  a  lease  of  this  character  can  In  no  way 
affect  the  obligation  of  the  lessee  to  proceed 
with  diligence  in  the  performance  of  his 
part  of  the  contract  Of  course,  a  lessee 
might,  by  tbe  payment  of  a  valuable  con- 
sideration, procure  an  option  for  a  fixed  time 
within  which  to  prospect  and  develop  mineral 
lands,  but  such  Is  not  the  character  of  the 
contract  under  consideration.  The  begin- 
ning of  tbe  time  in  which  appellant  was  to 
prospect  and  develop  the  land  was  not  defi- 
nitely fixed  in  tbe  contract,  and,  unless  he  be 
held  bound  to  take  action  within  a  rea- 
sonable time  to  procura  a  partition,  there 


would  be  no  time  Umlt  to  the  option  grant- 
ed blm  to  prospect  and  develop  the  land. 
Under  this  construction  of  tbe  contract  it 
would  be  void  for  want  of  mutuality.  Tbe 
primary  purpose  of  tbe  contract  being  tbe 
development  of  the  land,  if  the  lessee  was 
not  bound  to  proceed  with  such  develoi>- 
ments  the  lessor  would  not  be  bound  to  per- 
form bis  part  of  the  contract  No  develop- 
ment of  the  land  could  be  made  until  a  parti- 
tion bad  been  procured.  The  fact  that  other 
parties  held  an  undivided  interest  in  the 
land  described  in  tbe  lease  was  an  obstruc- 
tion to  the  development,  which  appellant 
undertook  to  remove.  If  this  obstruction  had 
been  a  physical  one,  such  as  buildings  or 
timber,  or  any  other  character  of  physical 
obstruction  which  it  was  necessary  to  re- 
move, and  appellant  had  undertaken  to  re- 
move same,  and  to  complete  a  well  upon  said 
land  within  six  months  after  the  removal 
of  such  obstruction,  be  certainly  would  not 
be  permitted  to  wait  any  length  of  time 
be  might  choose  to  begin  tbe  removal  of  such 
obstruction  and  continue  to  hold  tbe  grant- 
on  In  the  lease  bound  thereby,  but  would 
be  required  to  remove  such  obstruction  with- 
in a  reasonable  time. 

Our  conclusion  being  that  appellant  ac- 
quired no  vested  Interest  In  the  subject- 
matter  of  the  contract  under  which  he  claims, 
and  that  In  order  for  him  to  acquire  any 
vested  rights  under  said  contract  he  must 
have  commenced  within  a  reasonable  time  to 
perform  tbe  undertakings  and  agreements 
stipulated  to  be  performed  by  him  in  said 
contract.  It  only  remains  for  us  to  determine 
whether  the  evidence  In  this  case  justifies 
tbe  conclusion  of  the  trial  court  that  ap- 
pellant did  not  begin  the  performance  of 
his  part  of  the  contract  within  a  reason- 
able time.  The  lease  was  executed  on  the 
14tb  day  of  March,  1901,  and  the  evidence 
shows  that  appellant  took  no  steps  of  any 
kind  towards  procuring  a  partition  of  the 
land,  and  In  no  way  offered  to  comply  with 
his  contract  In  this  regard  until  the  1st  of 
October,  1901,  after  tbe  suit  for  partition 
bad  been  brought  by  3.  O.  League,  and  ap- 
pellant had  answered  therein.  By  supple- 
mental petition,  appellant  seeks  to  excuse 
his  delay  In  this  matter  by  tbe  fact  that  be 
did  not  actually  know  that  he  bad  agreed  to 
procure  said  partition  until  he  was  so  In- 
formed by  appellee  about  October  1,  1901. 
The  agreement  to  procure  said  partition  was 
made  by  appellant's  duly  authorized  agent, 
and  appellant  admits  that  he  was  bound 
thereby,  and  he  was  charged  by  law  with 
notice  of  said  agreement,  and  must  be  held 
to  tbe  same  diligence  In  Its  performance  as 
he  would  be  held  if  said  agreement  had 
been  executed  by  him.  The  suit  for  parti- 
tion waa  filed  on  July  3,  1901— so  far  as  this 
record  shows,  without  the  knowledge  of  ap- 
pellant—and he  admits  that  he  did  noth 
Ing  In  the  performance  of  bis  contract  to 
procure  said  partition  beyond  filing  an  an- 
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swer  Id  tbe  case  on  February  21,  1902,  in 
wblch  he  aaka  for  a  partition  of  tbe  land, 
and  offers  to  pay  the  cost  of  said  partition 
chargeable  to  the  interest  In  the  land  covered 
by  the  lease.  We  Judicially  know  that  two 
terms  of  the  district  court  of  Oalveston  conn- 
ty  were  held  between  the  time  of  the  ezecn- 
tlon  of  tbe  lease  and  the  term  to  which 
tbe  partition  suit  was  brought,  and  no  reason 
is  shown  why  appellant  could  not  have 
brought  such  suit  to  either  of  these  terms  of 
the  court  and  procured  a  trial  and  partition 
of  the  land.  We  think  the  evidence  is  suffi- 
cient to  sustain  the  Judgment  of  the  lower 
court  In  canceling  the  contract  under  which 
appellant  claims,  upon  tbe  ground  that  ap- 
pellant had  failed  to  begin  the  performance 
of  his  part  of  said  contract  within  a  reason- 
able time,  and  had  thereby  forfeited  bla 
rights  thereunder,  and  said  Judgment  will 
be  affirmed. 
Affirmed, 


RIVIRRE  T,  WILKBSN8  et  aL* 

(Court  of  Civil  Appeals  of  Texas.     Veb.  17, 
1903.) 

DEED  —  FOROBRT  —  ANCIENT  INSTRUMENT  — 
PROOF  FOR  RECORD— SUFFICIENCY  OF  CER- 
TIFICATE —  FILING  —  TIME  OF  RBCORDINO— 
PAROL  EVIDENCE— INTERVENTION  —  LEAVE 
OF  COURT. 

1.  Under  the  express  provision  of  Hart  Dig. 
art  2760,  repealing  article  2766,  proof  of  a 
deed  for  record  by  one  subscribing  witness  was 
sufficient,  the  deed  being  offered  for  record  in 
1843, 

2.  In  the  body  of  a  certificate  of  acltnowl- 
edgmeut  of  a  deed,  the  officer'  taking  the  ac- 
knowledgment was  dedared  to  be  '^he  clerk 
of  H.  county."  The  certificate  was  simed  by 
such  officer,  with  the  abbreviation  "Clk.  H. 
C."  appended  to  his  signature.  Htid,  that  the 
official  character  of  the  office  was  sufficiently 
indicated. 

3.  The  fact  that  the  certificate  of  acknowl- 
edgment of  a  deed  in  1^3  was  without  a  seal 
is  immaterial,  no  seal  being  required  prior  to 
the  act  of  May  12,  1846. 

4.  A  deed  was  proved  for  record  before  the 
recording  officer.  The  words  "Filed  Apr.  24, 
1843,  at  3  o'clock  p.  m.,"  followed  the  certifi- 
cate of  acknowledgment.  Ebctraneoua  evidence 
showed  that  the  deed  was  recorded  some  time 
In  1843.  Beld,  that  it  sufficiently  appeared 
Uiat  it  was  filed  for  record. 

6.  The  record  of  a  deed  did  not  recite  the 
date  of  the  recording.  The  original  book  of 
records  was  produced,  and  the  county  court 
clerk  testified  as  to  the  date  of  recorded  deeds 
immediately  preceding  and  following.  Beld, 
that  the  evidence  was  admissible. 

6.  Evidence,  in  an  action  of  trespass  to  try 
title,  considered,  and  held  to  show  that  an  an- 
cient deed,  proved  bv  certified  copy  of  tbe  rec- 
ord, was  a  gennine  instrument,  and  not  a  for- 
gery. 

7.  Defendant  in  trespass  to  try  title,  hav- 
ing deeded  the  land  before  suit  by  an  unre- 
corded conveyance,  filed  a  disclaimer,  having 
previonsly  filed  a  plea  of  not  guilty.  An  inter- 
locutory default  judgment  had  been  rendered 
against  him,  and  wlille  this  was  still  in  force 
his  grantee,  without  leave  of  court,  and  with- 
out an  effort  to  serve  other  parties,  some  of 
whom   were  nonresidents,   and  had   only   been 
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served  by  plaintiff  by  poblication,  filed  what 
he  termed  an  original  answer.  Held,  that  gran- 
tee occapied  the  position  of  an  intervener,  and 
his  attempt  to  become  a  party  without  leave 
of  court  was  futile. 

8.  Depositions  taken  by  a  person  before  he 
has  properly  become  a  party  to  the  suit  are 
rightly  suppressed,  especially  where  there  are 
nonresident  defendants,  who  have  only  been 
served  by  publication  and  have  not  appeared. 

Appeal  from  district  court,  Harris  comity; 
Wm.  H.  Wilson,  Judge. 

Trespass  to  try  title  by  Henry  Wilkens 
against  Joseph  Riviere  and  others.  From  a 
Judgment  for  plalntitC  and  against  Riviere, 
be  appeals.    Affirmed. 

Wharton  Branch  and  B.  P.  Tumo',  for  ap- 
pellant Bakw,  Botts,  Baker  &  Lovett  and 
J.   W.  Campbell,  for  appellees. 

OIIiL,  J.  This  suit  was  brought  In  the 
form  of  an  action  of  trespass  to  try  title, 
and  its  apparent  purpose  was  the  recovery 
of  3,211  acres  of  land  lying  In  three  contig- 
uous tracts,  all  sttoated  on  the  Hugh  Morgan 
league  in  Harris  county,  Tex.  The  tracts 
sued  for  did  not  cover  tbe  entire  league, 
there  being  1,217  acres  in  the  south  end 
which  was  not  claimed  by  plaintiff,  but  by 
Walla  T.  Bums,  who  claimed  it  under  the 
same  chain  of  title  as  plaintiff.  As  against 
all  the  defendants  except  those  under  whom 
appellant  claims  and  said  W.  T.  Bums,  the 
case  became  one  of  boundary,  and  the  Judg- 
ment upon  this  issue  is  not  assailed  by  any 
party  to  this  appeal.  The  petition  was  filed 
on  the  10th  day  of  December,  1809,  and 
named  S.  W.  Jones  as  one  of  the  original 
defendants.  J.  H.  Wilson,  Larkln  F.  Price, 
and  Wharton  Branch,  who  in  1883  had  con- 
veyed the  land  to  Jones  in  their  capacity 
as  attorneys  in  fact  for  the  heirs  of  Hugh 
Morgan,  were  also  made  defendants.  Appel- 
lant, Joseph  Riviere,  had  purchased  the  land 
from  Jones  in  1896,  but  his  deed  had  not 
been  placed  of  record  when  the  suit  was 
brought;  so  he  was  not  sued.  On  April  8, 
1900,  Jones  answered  by  general  demurrer, 
general  denial,  and  plea  of  not  guilty.  On 
April  9,  1901,  he  filed  an  amendment,  stating 
that  he  had  sold  the  land  prior  to  the  insti- 
tution of  the  suit,  and  disclaiming  all  in- 
terest therein.  An  Interlocutory  Judgment 
by  default  had  been  rendered  against  Jones, 
and  while  this  default  Judgment  was  stlU 
in  force  Riviere,  without  leave  of  the  court, 
and  without  an  effort  at  service  upon  the 
other  parties  (some  of  whom  were  nonresi- 
dents, and  had  been  served  by  plaintiff  by 
publication),  filed  what  he  termed  bis  orig- 
inal answer,  In  which  he  asserted  claim  to 
the  entire  Hugh  Morgan  league,  and  prayed 
Judgment  therefor.  This  paper  was  filed 
September  26,  1901.  On  October  7,  1901, 
Jones  and  Riviere  Joined  in  a  motion  to  set 
aside  the  Judgment  by  default  theretofore 
rendered  against  Jones.  On  the  succeeding 
day  this  motion  was  heard  and  granted. 
On  October  21, 1901,  plaintiff,  Wilkens,  made 
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a  motion  to  strike  out  the  answer  of  Blvlere 
and  dlsmlas  him  from  the  case  on  the  ground 
that  It  had  been  filed  without  leave  of  the 
court  On  October  31,  1901,  plalntUTs  mo- 
tion was  sustained.  A  motion  on  the  part 
of  plaintiff  to  strike  out  the  depositions  tak- 
en by  BlTlere  prior  to  that  time  was  also 
susftalned.  On  November  1,  1901,  Riviere 
made  himself  a  party  by  leave  of  the  court, 
setting  -up  the  same  claim  as  In  the  first 
I>aper  filed  by  him,  but  the  court  refused 
to  set  aside  bis  former  oilers  with  reference 
to  depositions  theretofore  taken  by  Rlvleie. 
The  depositions  of  these  witnesses  were  re- 
taken by  Blvlere,  and  were  used  by  hlin  at 
the  trlaL  On  a  trial  by  Jury  the  court  sub- 
mitted the  case  upon  special  Issues.  Upon 
the  answers  of  the  Jury  the  court  rendered 
Judgment  against  plalntUf  on  the  Issue  of 
boundary,  and  in  favor  of  plaintiff  and 
against  Blvlere  on  the  question  of  title  to  the 
portion  of  the  Hugh  Morgan  league  claimed 
by  plaintiff.  From  this  Judgment  Blvlere 
alone  has  appealed,  Jones  having  been  dis- 
missed on  his  disclaimer. 

The  plaintiff  claimed  the  part  of  the  land 
to  which  he  asserted  a  right  under  a  pur- 
ported deed  from  Hugh  Morgan  to  A.  0.  & 
3.  K.  Allen,  connecting  himself  therewith  by 
mesne  conveyances.  Blvlere  claims  under 
deeds  from  the  heirs  of  Hugh  Morgan,  and 
shows  a  regular  chain  of  title  from  them  to 
himself.  The  deed  from  Hugh  Morgan  un- 
der which  plaintiff  claims  Is  assailed  by 
Blvlere  as  a  forgery.  The  Jury  answered 
that  it  was  genuine.  The  validity  of  this 
deed  Is  the  real  Issue  between  plaintiff  and 
Riviere.  If  it  Is  genuine,  the  heirs  of  Hugh 
Morgan  had  no  title,  and  could  convey  none. 
If  It  is  a  forgery,  plaintiff  had  no  title,  and 
the  Judgment  is  wrong.  In  support  of  bis 
title  plaintiff  offered  In  evidence  a  certified 
copy  from  the  deed  records  of  Harris  county 
showing  the  record  of  a  deed  from  Hugh 
Morgan  to  A.  C.  &  J.  K.  Allen  conveying 
the  land  in  controversy.  This  copy  began, 
"Republic  of  Texas,  County  of  Brazoria," 
was  dated  December  24,  1836,  was  signed 
"Hugh  Morgan,"  and  named  as  subscribing 
witnesses  Mosely  Baker,  Edward  Burleson, 
and  Joseph  Baker,  who  were  recited  to  be 
citizens  of  Columbia,  a  town  in  Brazoria 
county.  The  deed  purported  to  have  been 
proved  for  record  in  Harris  county  by  Jo- 
seph Baker,  one  of  the  subscribing  witnesses, 
on  April  24,  1848,  before  W.  B.  Baker,  who 
names  himself  in  the  certificate  as  clerk  of 
Harris  county,  and  signs  the  certificate  "W. 
B.  Baker,  Clk.  H.  0."  Just  underneath  and 
to  the  left  of  this  signature  are  the  words 
"FUed  Apl.  24th,  1843,  at  8  O'clock  p.  m." 
No  seal  is  noted  on  the  record  or  in  the  cer- 
tificate of  acknowledgment,  nor  does  the  cer- 
tificate recite  that  a  seal  was  appended.  The 
record  does  not  recite  in  terms  the  date  of 
the  recording  of  the  Instrument,  but  plaintiff 
showed  by  Du  Pree,  present  county  clerk, 
the  date  of  the  recorded  deeds  Immediately 
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preceding  and  following  the  record  in  ques- 
tion (the  original  book  of  the  records  being 
produced),  and  it  was  thus  shown  that  the 
record  was  actually  made  in  1843.  Du  Pree 
further  testified  that  W.  B.  Baker  was  the 
clerk  of  the  county  coiurt  of  Harris  county, 
Tex.,  in  1843;  that  he  (Du  Pree)  was  familiar 
with  his  handwriting;  that  the  deed  was  not 
recorded  in  the  handwriting  of  Baker,  but 
In  a  handwriting  which  occurred  frequently 
in  the  records  at  that  date.  It  was  also 
shown  that  search  had  been  made  for  the 
original  of  this  deed,  and  that  It  could  not 
be  found,  but  no  witness  was  adduced  who 
claimed  to  have  ever  seen  It;  nor  were  any 
of  the  claimants  under  it  shown  to  have 
been  in  possession  of  the  land  or  to  have 
paid  taxes  thereon.  The  certified  copy  was 
admitted  In  evidence  In  connection  with 
what  has  been  stated  and  the  testimony  of 
Bx-Govemor  Lubbock  to  the  effect  that  he 
was  acquainted  with  the  three  subscribing 
witnesses  to  said  deed,  that  they  resided  in 
Brazoria  county  at  that  time,  that  they  were 
prominent  citizens  and  generally  known,  and 
their  opportunity  for  acquaintance  with 
Hugh  Morgan  was  also  shown.  All  the  par- 
ties to  the  transaction.  Including  the  sub- 
scribing witnesses,  are  shown  to  have  died 
many  years  ago.  To  its  Introduction  Riviere 
objected:  Fh:st  That  In  view  of  the  affi- 
davit of  forgery  the  predicate  laid  for  its 
Introduction  was  Insufficient.  Second.  That 
there  was  no  proof  of  the  execution  of  the 
original,  and  the  certified  copy  failed  to 
show  that  It  was  proven  up  for  registration 
by  two  subscribing  witnesses  within  12 
months  of  Its  date.  Third.  The  certificate 
of  the  officer  before  whom  the  acknowledg- 
ment was  taken  does  not  indicate  the  char- 
acter of  his  office.  Fourth.  It  does  not  ap- 
pear that  the  officer  affixed  bis  seal  to  the 
certificate.  Fifth.  The  description  in  the 
deed  is  insufficient.  Sixth.  Objection  was 
made  to  all  the  evidence  of  Du  Pree  on  the 
ground  that  parol  evidence  was  inadmis- 
sible to  prove  the  date  of  a  record  so  as  to 
render  admissible  a  certified  copy  as  an  an- 
cient instrument,  and  the  record  itself  failed 
.to  show  the  date  of  its  record,  and  on  the 
further  ground  that  the  witness  was  not  the 
clerk  In  1843,  and  could  not  testify  from 
bis  own  knowledge.  Seventh.- There  was  no 
certificate  that  the  deed  had  ever  been  re- 
corded. 

If  the  certified  copy  adduced  was  a  copy 
of  a  valid  record  over  30  years  old,  it  was 
admissible  as  an  ancient  Instrument,  Just  as 
the  original  would  have  been.  To  be  a  valid 
record  the  Instrument  recorded  must  have 
been  properly  proved  for  record  before  some 
officer  authorized  by  law  to  take  acknowledg- 
ments, and  properly  certified  by  such  officer. 
In  this  case  the  deed  was  proved  for  record 
by  one  of  the  subscribing  witnesses.  Appel- 
lant contends  that  the  law  required  two, 
citing  article  27B6,  Hart  Dig.  That  article 
was  repealed  by  article  2760,  and  provision 
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made  tor  proof  of  a  deed  by  one  of  the  eub- 
scriblng  witnesaeB. 

We  think  the  objection  that  W.  H.  Baker's 
official  character  Is  not  sufficiently  Indicated 
by  the  certificate  Is  hypocritical.  In  the 
body  of  the  certificate  he  1b  declared  to  be 
"the  clerk  of  Harris  coiinty,"  which  Is  but 
another  way  of  saying  he  Is  connty  derk  of 
that  county,  for  the  latter  is  not  only  a  very 
usual  designation  of  that  official  and  that 
office,  but  the  law  provided  Tor  no  other  clerk 
of  the  county  than  the  clerk  of  the  county 
court.  Bis  official  character  being  thus  clear- 
ly indicated  in  the  body  of  the  certificate, 
the  meaning  of  the  abbreyiatlons  "Oik.  H. 
C."  following  his  name  is  unmistakable. 

The  absence  of  a  seal  is  Immatalal,  be- 
cause prior  to  the  act  of  May  12,  1846,  no 
seal  was  required:  but  If  this  were  not  true, 
the  vice  Is  cured  by  the  healing  and  enabling 
statutes  cited  and  discussed  in  Waters  t. 
Spofford,  68  Tex.  121. 

The  deed  was  proved  for  record  before  the 
officer  authorized  to  record  same.  The  words 
"Filed  Apl.  24th,  1843,"  being  of  the  same 
date  as  Its  proof  for  record,  followed  by  the 
fact  of  its  actual  record  about  that  time, 
could  mean  nothing  else  but  that  the  Instru- 
ment was  filed  for  record.  The  record  of  an 
instrument  is  proof  that  it  has  been  filed  for 
that  purpose.  Copelln  v.  Shuler  (Tex.  Sup.) 
6  S.  W.  668. 

We  are  of  opinion  the  deed  was  shown  to 
have  been  duly  registered,  and  we  think  the 
evidence  of  Du  Free  as  to  the  date  of  the 
record,  together  with  the  original  records, 
was  clearly  admissible  and  effectively  showed 
that  the  record  was  made  in  1843.  See 
Brown  T.  Heirs  of  Simpson,  67  Tex.  231,  2  S. 
W.  644. 

Baker,  the  clerk,  was  shown  to  be  dead. 
Morgan,  the  g^rantor,  and  all  the  subscribing 
witnesses  were  shown  to  be  dead.  The  tes- 
timony of  Lubbock  showed  that  the  subscrib- 
litg  witnesses  were  men  of -standing  and  re- 
pute, and  bad  opportunities  to  know  Hugh 
Morgan.  From  the  date  of  the  battle  of  San 
Jacinto  until  his  death  Morgan  lived  in  Lib- 
erty county. 

When  an  original  deed  is  assailed  as  a 
forgery,  proof  that  It  Is  30  years  old,  with 
proof  of  possession  of  it  by  the  grantee  and 
other  matters  of  corroboration,  renders  It  ad- 
missible In  evidence  as  an  ancient  Instro- 
ment. 

Proof  of  custody  of  the  deed  is  required  In 
order  to  show  delivery.  But  where  an  orig- 
inal is  lost  and  a  certified  copy  of  a  record 
30  years  old  Is  offered,  the  record  Itself  sup- 
plies proof  of  delivery.    Brown  v.  Simpson, 

67  Tex.  231,  2  8.  W.  644;   Holmes  v.  Coryell, 

68  Tex.  G80.  But  possession  of  the  land  un- 
der such  a  deed  is  not  essential.  Holmes  v. 
Coryell,  supra.  We  think  this,  with  the  oth- 
er proof  offered,  made  a  prima  fade  case  for 
plaintiff,  which,  unless  overthrown  by  appel- 
lant, entitled  plaintiff  to  a  judgment 

The  testimony  offered  by  appellant  on  this 


issue  is  interesting,  and  in  some  of  its  fea- 
tures remarkable.  Several  of  the  witnesses 
are  very  old,  one  of  them  being  more  than 
100  years  of  age,  and  some  of  them  speak  of 
the  battle  of  San  Jacinto  and  the  events  of 
that  time  as  we  speak  of  events  of  yester- 
day; but  after  all  the  testimony  amounts  to 
no  more  than  that  Hugh  Morgan  was  severe- 
ly wounded  in  that  battle,  and  never  after- 
wards left  Liberty  county,  and  we  do  not 
think  this  sufficient  to  overthrow  the  pre- 
sumption \rhich  ought  to  arise  from  the  rec- 
ord of  a  deed  made  nearly  60  years  ago,  and 
never  brought  in  question  imtil  now.  It  is 
not  unreasonable  to  suppose  that  the  vendee 
went  to  Liberty  county  and  secured  the  sig- 
nature of  Morgan.  There  is  nothing  In  the 
instrument  which  precludes  this  presumpttcm. 

In  the  first  part  of  this  opinion  we  set  out 
minutely  the  circumstances  under  which  Ri- 
viere came  into  the  case,  and  the  milngs  of 
the  court  on  plaintiff's  motion  to  strike  out 
his  first  answer  and  to  suppress  depositions 
taken  prior  to  that  time.  Several  assign- 
ments of  error  are  addressed  to  the  course 
thus  pursued  by  the  court,  but  we  do  not  feel 
called  upon  to  discuss  them  at  length  or  dis- 
pose of  them  in  detail.  Inasmuch  as  Riviere 
was  finally  admitted  as  a  party  to  the  suit, 
and  permitted  to  present  his  defenses  and 
assert  his  claims,  and  as  the  depositions  sup- 
pressed were  retaken  and  used  at  the  trial, 
nothing  more  serious  than  a  question  of  costs 
is  involved.  We  think  appellant  occupied  the 
attitude  of  an  intervener,  and  should  have 
first  procured  leave  to  Intervene.  The  depo- 
sitions taken  by  him  before  he  properly  be- 
came a  party  were  rightly  suppressed,  es- 
pecially In  view  of  the  fact  that  there  were 
nonresident  defendants  whose  rights  were 
Involved  who  had  been  served  by  publica- 
tion, and  who  had  not  answered  in  person  or 
by  attorney  of  their  own  selection. 

None  of  the  other  assignments  require  our 
notice.  They  present  no  error  for  which  the 
judgment  should  be  reversed. 

As  against  Riviere  the  plaintiff  made  out 
his  case.  The  verdict  of  the  Jury  is  support- 
ed by  the  evidence,  and  the  judgment  of  the 
trial  court  should  be  affirmed. 

Affirmed. 


TEXAS  CENT.  R.  CO.  T.  O'LATJGHLIN 
et  aL 

(Court  of  Civil  Appeals  of  Texas.     Feb.  21, 
1903.) 

COMMON    CARRIERS— SHIPPINO   CATTLB— BKD- 
DINQ—BSTOPPBI<— ISSUES  FOR  JURT. 

1.  In  an  action  against  a  railroad  company 

for  damages  to  cattle  shipped  over  its  road,  re- 
salting  from  alleged  negligeuce  in  faUing  to 
properly  bed  the  cars,  the  defendant  alleged 
that  plaintiff  was  present  when  the  cars  were 
bedded,  and  expressed  his  satisfaction  there- 
with, and  thereupon  the  defendant  ceased  to 
bed  the  cars,  and  they  were  turned  over  to 
him  to  be  loaded.  Held,  that  such  facta,  if 
found,  constituted  a  defense. 
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Appeal  from  district  conrt,  Bastland  coxiii- 
ty;   N.  R.  Llndsey,  Judge. 

Action  by  P.  G.  O'Laughlln  against  the 
Texas  Central  Railroad  Comp&ny  and  oth- 
ers. From  a  Judgment  In  favor  of  plain- 
tiff against  the  Texas  Central  Railroad  alone, 
It  appeals.  Reversed  as  to  appellant,  and 
affirmed  as  to  the  other  defendants. 

Warren  &  Webb  and  Clark  &  Bollnger,  for 
appelant  J.  M.  Wagstafl,  for  appellee  Texas 
&  Pac.  Ry.  Co.  J.  R.  Stubblefleld,  for  appel- 
lee Missouri,  K.  &  T.  Ry.  Co.  W.  P.  Sebas- 
tian and  J.  H.  Calhoun,  for  appellee  O'Laugh- 
Itai. 

SPCER,  J.  This  Is  an  appeal  by  Texas 
Central  Railroad  Company  from  a  Judgment 
rendered  against  It  In  the  district  court  of 
Eastland  county  In  an  action  by  P.  C. 
O'Laughlln  for  damages  to  a  shipment  of  cat- 
tle alleged  to  have  resulted  from  the  negli- 
gence of  appellant  In  failing  to  properly  bed 
the  cars  In  which  said  cattle  were  shipped. 

From  a  careful  reading  of  the  testimony 
contained  In  the  record  we  conclude  that  the 
Judgment  should  be  reversed  because  of  the 
trial  court's  refusal  to  submit  the  special 
charge  requested  by  appellant  upon  the  is- 
sue of  estoppel.  The  charge  Is  as  follows: 
"If  you  believe  from  the  evidence  In  this 
case,  that  the  plaintiff,  at  Albany,  Texas, 
did  undertake  to  give  directions  as  to  the 
bedding  of  said  cattle  at  Albany  to  Texas 
Central  Railroad  Company  and  its  agents, 
and  did  supervise  and  direct  said  agents  as 
to  the  bedding  of  said  cattle  at  said  point; 
and  If  you  further  believe  that  the  plalntlft 
did  state  and  make  known  to  the  agents  of 
said  defendants  at  Albany,  Texas,  that  the 
bedding  of  said  cars  was  satisfactory  to 
htm,  and  did  authorize,  direct,  or  load  said 
cattle  into  said  cars  at  Albany,  Texas— then, 
and  in  this  event,  you  will  find  for  the  de- 
fendant Texas  Central  Railroad  Company 
as  against  the  plaintiff,  notwithstanding  yon 
may  also  find  that  said  cattle  did  sustain 
damages  on  account  of  said  cars  not  being 
properly  bedded."  That  defense  was  plead- 
ed by  appellant  In  the  following  language, 
viz.:  "This  defendant,  further  answering 
herein,  alleges  that, 'if  the  cars  furnished  by 
the  defendant  to  plaintiff  were  Improperly 
bedded,  as  plamtlff  alleges  (which  Is  not  ad- 
mitted, but  denied),  defendant  says  that  the 
plaintiff  was  present  at  the  time  when  said 
cars  were  bedded  by  the  defendant,  and 
plaintiff  expressed  his  satisfaction  with  the 
bedding  of  said  cars,  and  agreed  to  accept 
them  as  sufficiently  bedded;  and  thereupon 
the  defendant's  employes  ceased  to  bed  said 
cars,  and  they  were  turned  over  to  plaintiff 
for  the  purpose  of  being  loaded;  wherefore 
this  defendant  says  that  the  plaintiff  is  estop- 
ped from  now  claiming  any  damages  what- 
ever to  said  cattle  by  reason  of  any  insuffi- 
ciency of  bedding  in  said  cars." 

Appellant's  witness,  who  bedded  the  can 


for  this  shipment,  testified:  "Mr.  O'Laughlln 
came  to  me,  and  wanted  the  cars  rebedded. 
Said  that  the  bedding  was  not  sufficient 
I  do  not  remember  of  Mr.  O'LiSughlin's  rais- 
ing objection  to  the  bedding  in  but  one  of 
the  cars.  I  told  him  that  there  was  very 
little  sand  at  the  sand  pit,  but  that  I  would 
put  it  in  that  car.  I  did  pat  sand  in  thii 
car,  and  also  another  car,  which  he  asked 
me  to  put  some  sand  in.  He  then  came  to 
me,  and  told  me  if  I  would  put  two  bales 
of  hay  in  the  remainder  of  the  cars— there 
being  six  in  all— that  the  bedding  would  be 
all  right  I  told  him  I  would  have  to  see 
the  agent  about  it  I  saw  Mr.  McElroy  [the 
agent  of  appellant],  and  told  him  of  the  re- 
quest made  by  Mr.  O'Laughlln  about  put- 
ting the  sand  in  the  cars,  and  he  told  me  to 
do  whatever  Mr.  O'Laughlhi  wanted  me  to 
do,  and  to  see  tliat  he  was  perfectly  satis- 
fled  with  the  bedding,  which  I  did.  •  •  • 
I  put  sand  in  them  until  he  said  it  was  all 
right,  and  would  do— the  balance  of  the 
cars.     I   put    two    bales    of    bay    in   each. 

•  •  •  At  the  time  Mr.  O'Laughlln  objected 
to  the  bedding,  I  suggested  that  we  put 
cinders  in  the  cars;  that  is,  the  small  cinders 
taken  from  the  front  end  of  the  engine.  He 
said  he  preferred  hay.  The  cinders  taken 
from  the  front  end  of  the  boiler  are  ve.ry 
fine,  and  will  absorb  the  moisture  in  the 
cars,  and  are  better  bedding  for  cars  than 
hay.  •  •  •  The  sand  I  put  in  the  two 
cars  I  got  from  under  the  sand  pit  •  •  • 
I  never  used  all  the  sand  that  was  there. 

•  •  •  There  was  plenty  of  sand  still  there 
when  I  lud  bedded  those  two  cars,  and  be 
had  expressed  himself  satisfied  with  the 
bedding."  Another  witness  testlfled  that 
O'Laughlln  said,  after  the  cars  were  rebed- 
ded, that  they  were  all  right  Appellee  tes- 
tified that  he  did  not  remember  making  such 
statements.  It  is  thus  apparent '  that  the 
Issue  was  fairly  raised  both  by  the  pleadings 
and  the  evidence  whether  or  not  appellee, 
being  present  and  knowing  the  condition  and 
extent  of  the  bedding  in  the  cars,  accepted 
the  same,  and  expressed  to  the  company  his 
satisfaction  therewith,  prior  to  the  loading 
of  the  cattle  at  Albany,  and  was,  therefore, 
himself  responsible  for  the  Improper  bed- 
ding, which  resulted  in  the  damages  to  his 
cattle.  If  the  allegations  of  the  answer  In 
this  respect  are  true,  the  appellant  would 
not  be  liable  for  Injuries  resulting  to  the 
cattle  by  reason  of  the  Improper  bedding, 
even  though  the  duty  devolved  upon  it 
primarily  to  attend  that  part  of  the  shipment 
It  was  the  right  of  appellant  to  have  this 
issue  submitted  to  the  Jury  by  appropriate 
charge,  which  was  not  done. 

We  think  the  other  assignments  are  not 
well  taken,  and  should  be  overruled. 

The  Judgment  against  Texas  Central  Rail- 
road Company  is  reversed,  and  remanded  for 
a  new  trial,  but  nn  to  the  other  defendants 
it  is  not  disturbed. 
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liBB  et  aL  T.  McDONNELL. 

(Coart  of  Civil  Appeals  of  Texas.     F«b.  21, 
1903.) 

OONVBRSION— DAMAGES— ATTORNBTB-     PBHS- 
IN8TRUCTIONS— BXBMPLARY  DAMAOBS. 

1.  Attorneys'  fees  are  not  recoverable  as  ac- 
tual damages  in  an  action  for  conversion. 

2.  The  charge  In  an  action  for  conversion 
should  refer  the  jury  to  the  evidence  for  the 
value  of  the  property.  It  not  warranting  the 
fixing  of  the  value  at  the  amount  alleged,  and 
not  state  that  it  they  believe,  &om  the  evi- 
dence, defendant  converted  it,  they  vrlll  find 
for  plaintiff  in  any  sum  not  exceeding  the 
amount  prayed  for. 

8.  Tlie  charge  submitting  the  issue  of  exem- 
plary damages  in  an  action  for  conversion 
should  require  the  jury  to  find  the  facts  al- 
leged as  a  basis  therefor,  or  else  to  find  for 
defendant  thereon. 

Appeal  from  Stonewall  county  court;  A. 
S.  Forrester,  Judge. 

Action  by  Dave  McDonnell  against  E.  A. 
Lee  and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.    Beversed. 

C.  M.  Featherston  and  Drill  Spurlock,  for 
appellants. 

STEPHEKS,  J.  Appellee  aned  appellants 
for  conversion  of  two  bales  of  cotton  of  the 
alleged  value  of  $74.20,  and  for  special  dam- 
ages In  tbe  sum  of  ^25,  to  cover  attorney's 
fees,  and  for  exemplary  damages  In  tbe  snm 
of  975.  From  a  verdict  and  judgment  in 
appellee's  favor  tor  the  general  and  speelal 
damages  so  claimed  and  for  $16  exemplary 
damages,  this  appeal  is  prosecuted. 

Clearly,  the  evidence  did  not  warrant  the 
verdict  fixing  the  value  of  tbe  cotton  at 
$74.20,  for  $66.25  was  tbe  highest  value  it 
even  tended  to  prove,  and  we  doubt  If  it 
warranted  a  finding  for  that  amount,  or 
whether  It  raised  the  Issue  of  value  at  all. 

Neither  the  pleadings  nor  the  evidence 
warranted  tbe  Item  of  special  damages,  since 
attorney's  fees,  in  actions  for  conversion,  are 
not  recoverable  in  this  state  as  actual  dam- 
ages. 

Tbe  charge  of  tbe  court,  after  stating  tbe 
case,  was  as  follows:  "Now,  If  you  believe 
from  tbe  evidence  that  the  defendants,  or 
either  of  tbem,  did  knowingly  take  and  con- 
vert two  bales  of  cotton  belonging  to  plain- 
tiff, Dave  McDonnell,  to  their  own  use  and 
benefit,  and  deprive  the  plaintiff  of  tbe  value 
of  said  two  bales  of  cotton,  you  will  find 
for  plaintiff,  Dave  McDonnell,  In  any  sum, 
not  to  exceed  tbe  amounts  prayed  for  by 
plaintiff."  This  charge,  which  was  all  the 
charge  given,  was  evidently  misleading,  and 
probably  accounts  for  tbe  erroneous  verdict 
The  court  should  have  at  least  referred  tbe 
Jury  to  the  evidence,  meager  though  It  was, 
for  the  value  of  the  cotton,  or  else  should 
have  declined  to  submit  that  Issue  at  all  for 
want  of  evidence.  Instead  of  submitting  tbe 
Issue  of  special  damages  to  the  Jury,  as  was 
done  by  this  charge,  tbe  court  should  have 
withdrawn  that  issue  from  tbem.     And  in 


submitting  the  Issue  of  exemplary  damages 
tbe  court  should  have  required  tbe  Jury  ei- 
ther to  find  tbe  facts  alleged  as  a  basis  for 
that  recovery,  or  else  to  find  against  appellee 
on  that  Issue. 

Tbe  judgment  is  therefore  reversed,  and 
tbe  cause  remanded  for  a  new  triaL 


EL  PASO  EI-ECTRIO  ST.  BY.  CO.  t.  BAL- 
LINGER   &   LONGWELLu 

(Court  of  Civil  Appeals  of  Texas.     Feb.   U. 
190ft.) 

8TRBET  CARS-COLLISION  WITH  TRAIN— OOK- 
TRIBUTORT  NBGLIOBNCB  —  PI^BADINO  AND 
BVIDBNCB— INSTRUCTIONS. 

1.  Defendant,  having  specially  pleaded  the 
contributory  negligence  of  plaintiff,  whose  hack 
was  struck  by  its  car,  to  be  in  not  passinK 
clear  over  the  track,  or  far  enough  beyond  it 
for  tbe  car  to  clear  it,  is  not  entitled  to  submis- 
sion of  the  issue  of  contributory  negligence  on 
evidence  that  he  drove  clear  over  the  track, 
stopped,  and,  as  the  car  was  about  to  pass, 
backed  into  it. 

2.  In  the  absence  of  a  proper  reqnesteil 
charge  defendant  cannot  complain  of  the  gen- 
eral charge  that  Terdict  should  not  be  against 
it  if  it  had  exercised  ordinary  care  to  avoid 
the  accident. 

8.  A  requested  charge,  in  an  action  for  in- 
jury to  a  back  by  a  street  car,  that,  if  the 
hack  was  standing  near  the  car  track,  and  as 
the  car  approached  the  hack  backed   iiito  it, 

glaintiff  could  not  recover,  is  improper,  as  the 
ack  may  have  stood  so  near  the  track  that  it 
would  have  been  struck  had  it  not  been  back- 
ed; or  it  might  have  been  backed,  and  yet  de- 
fendant have  been  negligent  in  not  stopping 
the  cor  before  it  injured  the  hack. 

Appeal  from  El  Paso  county  court;  James 
B.  Haiper,  Judge. 

Action  by  Balllnger  &  Longwell  against 
tbe  Bl  Paso  Electric  Street  Railway  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
appeals.    Afilrmed. 

Clarke,  Fall,  Hawkins  &  Franklin,  for 
appellant-  Patterson  &  Wallace,  tot  appel- 
lees. 

FLT,  J.  Tbls  is  a  suit  Instituted  by  ap- 
pellees to  recover  $750  damages  to  s  vehicle 
described  as  a  back.  Appellees  recovered 
the  snm  of  $250,  with  Interest  at  tbe  rate  of 
6  per  cent  per  annum  from  the  time  the  In- 
Jury  was  sustained. 

It  was  pleaded  and  proved  by  appellees 
that  tbe  driver  of  the  vehicle  drove  upon  the 
track,  and  was  compelled,  by  obstructions, 
to  stop  before  tbe  bind  wheels  bad  cleared 
tbe  track,  and  while  In  this  position  the  ve- 
hicle was  struck  by  a  car  belonging  to  appel- 
lant, which  was  slowly  moving  along  tbe 
track. 

Appellant  filed  general  and  special  demur- 
rers, and  answered  by  a  general  denial  and 
special  pleas,  as  follows:  "And  for  a  further 
special  answer  herein  this  defendant  says 
tbat.  If  It  be  true  that  tbe  value  of  said  bade 
was  wholly  destroyed  by  said  alleged  col- 
lision at  tbe  time  and  place  aforesaid,  then 
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defendant  says  tbat  the  said  plaintiffs,  acting 
by  and  through  their  aerrant  and  hackman, 
were  gallty  of  negligence,  In  this:  that  the  said 
hackman  knew,  or  by  the  exercise  of  reason- 
able diligence  could  have  known,  that  said  car 
had  stopped  In  order  to  let  said  hack  pass  over 
and  clear  said  railway  track;  and  defendant 
says  that  If  It  be  true  that  said  hackman  pass- 
ed over  said  track,  and  knew,  or  by  the  exer- 
cise of  reasonable  care  and  caution  might  have 
known,  that  at  the  time  he  could  not,  owing 
to  obstructions,  or  other  vehicles  In  said 
street  at  or  near  the  said  point,  pass  or  clear 
said  track  so  as  to  allow  the  safe  passage  of 
said  car  over  its  said  track,  then  defendant 
says  that  the  negligence  of  said  hack  driver 
proximately  contributed  to  said  collision,  and 
that  the  plalntifts  are  thereby  precluded  from 
any  recovery  herein  against  this  defendant; 
and  this,  and  all  of  this,  defendant  is  ready 
to  verify.  And  for  a  further  special  answer 
bereln  this  defendant  says  that  the  said  hack 
driver  knew,  or  by  the  exercise  of  ordinary 
care  and  caution  and  the  use  of  his  senses 
might  have  known,  that  said  car  was  going 
or  moving  up  said  street;  that  the  same  had 
been  stopped  to  enable  him  to  pass  over  said 
railway  with  his  team  and  hack,  so  as  to 
clear  the  same  for  the  passage  of  said  car; 
and  that  the  agents  and  servants  of  defend- 
ant assumed,  as  they  had  the  right  to  as- 
sume, that  said  hackman  would  pass  over 
and  beyond  said  track  as  aforesaid;  and 
tliat,  if  he  did  not  do  so,  or  If  he  stopped  said 
hack  upon  said  street  so  near  said  track 
and  right  of  way  that  defendant's  car  could 
not  safely  pass,  then  defendant  says  that  the 
said  haclcman  was  guilty  of  obstructing  said 
street,  and  the  right  of  passage  of  defendant, 
and  was  a  trespasser  and  wrongdoer,  and 
thereby  guilty  of  such  negligence  as  proxi- 
mately contributed  to  said  collision,  and  that 
by  reason  thereof  the  said  plaintiffs  are  not 
entitled  to  recover  herein  against  It;  and 
this,  and  all  of  this,  defendant  is  ready  to 
verlify." 

The  testimony  introduced  by  appellant  was 
to  the  effect  that  the  vehicle  had  cleared  the 
track,  and  had  come  to  a  full  stop,  and,  as 
the  car  was  about  to  pass,  the  horses  backed 
the  vehicle  into  the  car. 

It  Is  a  rule  that,  when  negligence  of  a  cer- 
tain character  is  specially  pleaded  by  either 
plaintiff  or  defendant,  the  proof,  in  order  to 
be  of  any  avail,  must  establish  that  particu- 
lar form  of  negligence  set  out  In  the  plead- 
ing. Railway  v.  McClain,  80  Tex.  100,  16  S. 
W.  789.  Appellant,  having  specially  pleaded 
that  the  contributory  negligence  consisted  of 
certain  acts,  and  neither  of  said  acts  consist- 
ing in  passing  over  the  track,  stopping,  and 
then  backing  the  vehicle  into  the  moving  car, 
bad  no  basis  for  the  evidence  introduced  by 
it,  and  cannot  complain  at  the  refusal  of  the 
conrt  to  give  the  special  charge  submitting 
the  issue  raised  by  such  evidence  to  the  Jury. 

The  court  instructed  the  Jury  that  a  ver- 
dict should  not  be  returned  against  appellant 


if  It  had  exercised  ordinary  care  to  avoid  the 
accident,  and.  In  the  absence  of  a  proper 
special  charge,  the  general  charge  cannot  be 
i^ccessfnlly  attacked  on  that  score.  If  we 
view  the  special  charge  as  bearing  upon  the 
question  of  appellant's  negligence,  it  did  not 
properly  present  the  matter  of  the  backing 
of  the  vehicle  against  the  car.  It  was  broad- 
ly stated  in  the  requested  charge  that,  if  the 
vehicle  was  standing  near  the  railway  of 
appellant,  and,  as  the  car  approaghed;  the  ve- 
hicle was  backed  into  it,  appellees  could  not 
recover.  The  vehicle  might  have  been  stand- 
ing so  near  the  track  that  it  would  have  been 
struck  regardless  of  its  being  backed,  or  it 
may  have  been  backed  on  the  track,  and  yet 
the  car  could  have  been  stopped  before  It 
Injured  the  vehicle;  and,  if  either  of  those 
state  of  facts  existed,  appellant  might  have 
still  been  guilty  of  negligence.  But  the  spe- 
cial charge  took  the 'question  of  negligence 
away  from  the  Jury,  and  was  virtually  an 
instruction  that  the  backing  of  the  vehicle 
against  the  car  conclusively  showed  that  ap- 
pellant was  not  guilty  of  negligence.  It  was, 
therefore,  properly  refused,  whether  taken 
as  presenting  the  question  of  contributory 
negUgence  on  the  part  of  appellees  or  negli- 
gence on  the  part  of  appellant 

There  was  evidence  to  support  the  amount 
of  damages  found  by  the  Jury. 

The  Judgment  is  affirmed. 


R.  B.  BELL  HARDWARE  OO.  r.  RIDDLE.* 

(Conrt  of   Civil  Appeals   of   Texas.     Feb.   7, 

1903.) 

HOMESTEAD— ABANDONMENT— ATTACHMENT 
-LIEN— PRIOR  UNRECORDBD  DEED. 

1.  The  owner  of  a  bnsinesB  homestead,  by 
conveyiug  to  another,  abandona  his  homestead 
exemption. 

2.  tinder  the  -direct  provisions  of  Rev.  St. 
art.  4&40,  the  lien  of  an  attachment  levy  is 
superior  to  a  prior  unrecorded  deed  of  which 
the  attaching  creditor  has  no.  notice. 

Appeal  foom  district  court,  Eastland  coun- 
ty;   N.  B.  Lindsey,  Judge. 

Action  by  R.  E.  Bell  Hardware  Company 
against  O.  R.  Riddle.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

F.  O.  HcKlnsey  and  Jasper  N.  Haney,  tor 
appellant.    Scott  &  Brelsford,  for  appellee. 

STEPHENS,  J.  This  suit  was  Instituted 
January  19,  1900,  by  appellant,  a  private 
corporation,  to  recover  of  appellee  a  house 
and  lot  in  the  town  of  Ranger,  Eastland 
county,  Tex.,  and  rents.  The  case  was  sub- 
mitted to  the  court  without  a  Jury,  and  was 
decided  against  appellant  upon  an  agreed 
statement  of  facts,  from  which  it  appears 
that  only  a  moiety  of  the  property  was  In 
controversy.  As  to  It  A.  S.  Riddle  was  the 
common  source  of  title,  he  having  conveyed 
It  to  appellee  January  14,  1898,  and  appel- 

•Rehearing  denied  March  T,  IMS,  aad  writ  of  error 
denied  by  supreme  court. 
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lant  having  purchased  It  at  foreclosure  sale 
under  Its  own  attactiment  levy  made  three 
days  after  the  conveyance  to  appellee,  but 
a  few  hours  before  he  bad  filed  his  deed 
for  record. 

The  agreed  statement  fails  to  show  that 
appellant  had  any  notice  of  the  unrecorded 
deed  prior  to  the  levy.  The  property,  how- 
ever, was  the  business  homestead  of  A.  S. 
Riddle  on  and  before  January  14,  1888,  but 
on  that  day.  be  not  only  sold,  in  connection 
with  the  owner  of  the  other  half  Interest, 
the  house  and  lot  so  used  as  his  place  of 
business  to  appellee,  but  also  sold  his  stock 
in  trade  to  C.  R.  Brock,  and  then  and  there 
entirely  ceased  to  do  business.  No  posses- 
sion was  taken  by  appellee  under  his  deed 
prior  to  the  levy.  Our  conclusion,  therefore, 
is  that  the  property  ceased  to  be  the  busi- 
ness homestead  of  A.  8.  Riddle  January  14, 
1888,  and  that  the  attachment  levy,  made 
three  days  later  at  the  Instance  of  appellant, 
one  of  his  creditors,  created  a  Hen  wlilch 
was  superior  to  the  unrecorded  deed  to  ap- 
pellee. As  to  appellant,  an  attaching  cred- 
itor of  A.  S.  Riddle,  this  deed  was  void  for 
want  of  registration,  and  therefore  did  not 
in  the  least  interfere  with  appellant's  levy. 
It  was  only  Important  as  evidence  of  the 
abandonment  of  the  homestead.  As  appellee 
had  ample  time  to  either  file  his  deed  for 
record  or  take  possession  of  the  property 
before  the  levy,  he  has  no  one  to  blame  but 
himself  for  the  consequences  of  this  deci- 
sion. Rev.  St  art  4640;  Willis  v.  Pounds 
(Tex.  Civ.  App.)  26  S.  W.  715;  Barnett  v. 
Squyres  (Tex.  Sup.)  54  S.  W.  241,  77  Am. 
St  Rep.   854. 

The  Judgment  is  therefore  reversed,  and 
here  rendered  for  appellant  for  one-half  tlie 
property,  with  rents  at  |2.50  per  month  since 
the  institution  of  the  suit,  and  costs  of  both 
courts,  and  for  possession  in  common  with 
appellee^  the  owner  of  the  other  lialf  In- 
terest 


FELTON  V.  TALLY.* 

(Court  of  Civil   Appeals  of  Texas.     Jan.  28, 
1803.) 

CONTRACT— PART  PBRPORMANCB— RBCOVBRT. 

1.  Where,  by  the  contract  declared  on,  plain- 
tiff is  to  do  three  distinct  things,  he  cannot  re- 
cover by  proving  a  part  performauce  only.  In 
the  absence  of  an  allegation  seeking  to  re- 
cover on  a  qaantum  meruit 

Appeal  from  Williamson  county  court; 
Cooper  Sansom,  Special  Judge. 

Action  by  L.  P.  Tally  against  W.  F.  Fel- 
toD.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

A.  M.  Montetth,  Stanton  Allen,  and  Ches- 
sher  &  Wilcox,  for  appellant.  W.  W.  Nelms 
and  Mantor  &  Briggs,  for  appellee. 


*Rehearlng  denied  March  11,  UOt. 


FISHER,  C.  J.  The  plaintiff.  In  hla  peti- 
tion, declares  upon  a  contract  made  between 
him  and  defendant,  wherein  it  was.  In  effect 
agreed  that  defendant  would  transf«  to  the 
plaintiff  shares  in  a  certain  cotton  oil  mill 
to  the  value  of  9o(X)  if  the  plaintiff  would 
assist  the  defendant  in  promoting  the  erec- 
tion of  a  cotton  oil  mill  in  the  town  of 
Bartlett  and  assist  defendant  In  soliciting 
and  securing  from  the  general  public  a  sub- 
scription to  stock  in  such  mill  to  the  aggre- 
gate amount  of  98,500,  and  to  assist  defend- 
ant in  selling  and  disposing  of  100  acres  of 
land  to  one  C.  W.  Hill.  The  court  in  Its 
charge,  instructed  the  Jury  that  the  defend- 
ant would  be  liable  if  the  plaintiff  complied 
with  the  contract  in  effect  as  herein  stated. 
The  Jury  returned  a  verdict  in  plaintifTs 
favor  for  the  sum  of  $500. 

There  is  no  evidence  in  the  record  that  the 
appellant  promised  to  pay  the  appellee  any 
sum  of  money,  or  transfer  him  any  stock, 
except  for  the  services  that  might  be  render- 
ed by  appellee  In  assisting  the  appellant  to 
sell  the  100-acre  tract  of  land  to  HHL  There 
was  no  proof  offered  on  the  other  branch  of 
the  contract  as  pleaded  by  appellee.  The 
contract  declared  upon  is,  in  effect,  entire, 
and,  in  the  absence  of  an  averment  seeking 
to  recover  upon  a  quantum  meruit  the  plain- 
tiff must  prove  performance  of  the  entire 
contract  Under  the  rule  announced  in  this 
state,  which  is  indicated  in  Carroll  v.  Welch, 
26  Tex.  149;  Riggs  v.  Horde,  25  Tex.  Sup. 
400,  78  Am.  Dec.  584;  Jemlson  v.  Oaston, 
21  Tex.  208— although  the  contract  might  be 
entire,  if  the  plaintiff  had  proved  a  part  per- 
formance of  which  the  defendant  received 
the  benefit  he  could  recover  to  the  extent 
of  the  value  of  the  part  performed.  But  the 
plaintiff  (the  appellee  here)  has  no  pleading 
that  permits  this  to  be  done.  Therefore,  on 
account  of  the  absence  of  evidence  tending 
to  prove  a  performance  by  the  plaintiff  of 
the  entire  contract  the  court  ored  in  sub- 
mitting the  case  to  the  Jury.  The  contract 
as  pleaded,  must  in  its  essential  features,  be 
established  by  evidence;  otherwise  it  is  enor 
for  the  court  to  charge  upon  that  subject 
For  the  error  pointed  out  the  Judgment  will 
have  to  be  reversed,  and  the  cause  remanded. 

The  ruling  complained  of  in  the  eleventh 
assignment  of  error  will  doubtless  not  arise 
upon  another  trial,  as  the  averments  In  the 
abandoned  petition  will  evidently  be  adndit- 
ted.  ^ately  It  has  been  so  frequently  held 
that  the  averments  of  abandoned  pleadings 
can  be  admitted  in  evidence  that  the  ques- 
tion is  not  longer  an  open  one  in  this  state. 

We  are  of  opinion  that  the  evidence  of  the 
witness  Robertson,  as  stated  in  connection 
with  appellant's  thirteenth  assignment  of  er- 
ror, was  admissible. 

The  charge  requested,  as  set  out  in  the 
twentieth  assignment  of  error  was.  In  effect 
given  in  the  main  charge  of  the  court 

Our  ruling  on  the  question  of  the  entirety 
of  the  contract  in  view  of  the  pleadings  and 
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eyidence,  tn  effect  disposes  of  the  eighteenth, 
nineteenth,  twenty-flfth,  and  twenty-seventh 
assignments  of  error. 

In  our  opinion,  the  remaining  assignments 
of  error  are  without  merit 

Judgment  reversed,  and  cause  remanded. 


NATIONAL  COTTON  OIL  CO.  T.  STATE.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  4, 

1903.) 

ANTI-TRUST     I^W— REVOCATION     OP     CORPO- 
RATE PERMITS— CONSTITUTIONALITY. 

1.  So  much  of  the  anti-trust  statutes  of  1888 
and  1899  as  authorizes  the  cancellation  of  per- 
mits to  do  business  within  the  state  are  con- 
stitntional  and  valid. 

Appeal  from  district  court,  Travis  county; 
F.  G.  Morris,  Judge. 

Action  by  the  state  of  Texas  against  the 
National  Cotton  Oil  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Hutcheson,  Campbell  &  Hutcheson,  for  ap- 
pellant O.  K.  Bell,  Atty.  Gen.,  for  the 
State. 

FISHER,  O.  J.  This  suit  was  Instituted 
In  the  name  and  on  behalf  of  the  state  of 
Texas,  by  the  Attorney  General  and  the  Dis- 
trict Attorney  of  the  Twenty-Sixth  and  Fif- 
ty-Third Judicial  Districts,  against  the  Na- 
tional Cotton  Oil  Company,  a  foreign  corpo- 
ration to  forfeit  the  license  granted  the  de- 
fendant to  transact  business  in  the  state 
for  alleged  violation  of  the  anti-trust  stat- 
utes. The  state's  amended  petition,  upon 
which  the  case  was  tried,  alleged: 

"(1)  That  the  National  Cotton  OU  Co.  is 
a  corporation  duly  organized,  chartered,  and 
existing  under  the  laws  of  the  state  of  New 
Jersey,  and  that  company  Is  duly  authorized 
and  empowered  to  do  and  transact  business 
In  the  state  of  Texas  by  reason  of  a  permit 
heretofore,  to  wit,  on  the  2d  day  of  May, 
1900,  issued  to  it  by  the  state  of  Texas,  au- 
thorizing it  to  transact  business  in  this  state 
In  accordance  with  its  charter  and  with  the 
Constltntlon  and  laws  of  the  state  of  Texas; 
which  corporation  lias  been  heretofore  duly 
cited  in  this  case,  and  answered  herein. 
That  the  Southern  Cotton  Oil  Company  is  a 
corporation  duly  organized)  chartered,  and 
existing  under  the  laws  of  the  state  of  New 
Jersey,  and  that  said  company  is  duly  au- 
thorized and  empowered  to  do  and  transact 
business  in  the  state  of  Texas  by  virtue  of 
a  permit  heretofore,  to  wit,  on  the  3d  day 
of  Jnne,  1897,  issued  to  it  by  the  state  of 
Texas,  authorizing  it  to  transact  business  in 
this  state,  in  accordance  with  its  charter  and 
with  the  Constitution  and  laws  of  the  state 
of  Texas.  That  the  Taylor  Cotton  Oil  Worlis 
is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Texas,  by  virtue  of  a  charter  granted  by 

*Rebear!ns  denied  March  11,  1903,  and  writ  of  er- 
ror denied  by  supreme  court. 


the  state  of  Texas  on  the  2Sth  day  of  Aug- 
ust, 1898,  authorizing  and  empowering  it  to 
transact  business  as  such  corporation  in  ac- 
cordance with  its  charter  and  with  the  Con- 
stitution and  laws  of  th.e  state  of  Texas. 

"(2)  That  each  of  said  foreign  corpora- 
tions were,  from  the  time  of  the  issuance 
of  the  permits  authorizing  them  to  do  busi- 
ness in  the  state  of  Texas,  and  has  ever 
since  been,  and  is  still,  and  that  the  said 
Taylor  Cotton  Oil  Works  from  the  date  of 
its  charter  has  been,  and  Is  still,  engaged  in 
the  business  of  the  manufacture  and  sale  of 
cotton  seed  oil,  cotton  seed  meal,  and  other 
by-products  of  cotton  seed.  That  the  busi- 
ness in  which  each  and  all  of  such  corpora- 
tions were  engaged  necessitated  the  purchase 
of  cotton  seed,  from  which  the  products 
which  they  manufactured  and  sold  were 
made;  and  that  said  cotton  seed  was  an  ar- 
ticle and  commodity  of  merchandise. 

"(3)  That  heretofore,  to  wit,  on  or  about 
the  1st  day  of  November,  1001,  and  on  each 
any  every  day  prior  and  subsequent  thereto 
since  the  2d  day  of  May,  1900,  said  corpora- 
tions were  and  have  been  engaged  In  the 
business  of  buying  cotton  seed  in  the  various 
counties  of  the  state  of  Texas.  That  on  or 
about  the  Ist  day  of  November,  1901,  the 
National  Cdtton  Oil  Company  made  and  en- 
tered into  a  combination  with  each  of  the 
other  of  said  corporations,  and  that  each  of 
the  other  of  said  corporations  made  and  en- 
tered into  a  combination  with  the  said  Na- 
tional Cotton  Oil  Company  and  with  each 
other,  and  .that  each  of  said  corporations 
made  and  entered  into  a  combination  ^ith 
various  other  persons,  firms,  and  corpora- 
tions, whose  names  are  to  the  plaintiff  un- 
known, and  that  said  corporations  became 
members  of  and  parties  to  a  pool,  trust, 
agreement,  confederation,  and  tmderstandlng 
with  each  of  the  other  of  said  corporations, 
firms,  and  persons,  whereby  they  did,  each 
for  itself  and  with  each  other,  and  all  to- 
gether, agree  to  regulate  and  fix,  and  did 
regulate  and  fix,  the  price  at  which  they 
would  buy  cotton  seed.  That  they  especially 
regulated  and  fixed  the  price  of  cotton  seed 
tliroughout  the  state  of  Texas  at  $14  per 
ton,  and  agreed  amongst  and  with  each 
other  that  they  would  not  give  more  than 
said  $14  per  ton  for  cotton  seed  in  any  of 
the  towns  and  communities  of  the  state  of 
Texas. 

"(4)  That  by  creating  and  entering  into 
and  becoming  a  member  of  and  party  to 
such  pool,  trust,  agreement,  combination, 
confederation,  and  understanding  with  said 
other  persons,  firms,  and  corporations  afore- 
said, and  by  maintaining  the  agreement  to 
regulate  and  fix  the  price  of  cotton  seed 
aforesaid,  the  defendant  was  guilty  of  a 
violation  of  the  laws  of  the  state  of  Texas. 
That  the  defendant,  in  consequence  of  the 
acts  hereinbefore  complained  of,  has  forfeit- 
ed its  permit  to  transact  business  in  th» 
state  of  Texas. 
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"Wherefore,  premlgea  considered,  plaintiff 
pmys,  defendant  having  ahready  answered 
herein,  that  it  have  judgment  canceling  and 
forfeiting  the  permit  heretofore  granted  to 
the  defendant  authorizing  it  to  do  and  trans- 
act business  in  the  state  of  Texas,  and  the 
defendant  enjoined  from  transacting  bnsl- 
ness  in  the  state  of  Texas,  for  costs,  and 
for  all  other  and  further  relief  to  which 
plaintiff  may  be  entitled  in  law  and  equity." 

Defendant  did  not  deny  the  facts  thus  al- 
leged, but  demurred  to  said  petition  ui>on  the 
grounds:  (1)  That  the  petition  was  insuffi- 
cient in  law  to  entitie  the  plaintiff  to  the 
relief  sought;  (2)  that  there  was  no  valid 
law  of  the  state  prohibiting  the  acta  char- 
ged; (3)  that  the  anti-trnst  statute  of  1888 
and  the  provisions  of  the  Revised  Penal 
Code,  based  thereon,  were  in  contravention 
of  the  federal  Constitution;  (4)  that  the  anti- 
trust statute  of  1896  and  the  provisions  of 
the  Revised  Civil  and  Penal  Codes,  based 
thereon,  were  also  in  contravention  of  the 
federal  Constitution;  (6)  that  the  anti-trust 
statute  of  1899  was  also  in  contravention  of 
the  federal  Constitution;  and  (6)  that  the 
anti-trust  statute  of  1899  was  not  enacted  in 
conformity  vrlth  the  State  Constitution.  All 
the  demurrers  were  overruled,  and,  the  de- 
fendant declining  to  further  answer.  Judg- 
ment was  rendered  in  favor  of  the  state  in 
accordance  with  the  prayer  of  its  petition, 
forfeiting,  revoking,  and  canceling  the  li- 
cense which  bad  been  granted  to  defendant 
to  transact  basiness,  and  enjoining  it  from 
transacting  any  business  In  the  state  of  Tex- 
as except  such  business  as  may  be  and  con- 
stitute interstate  commerce;  and  the  costs 
of  the  suit  were  also  adjudged  against  de- 
fendant 

The  trial  court  did  not  err  In  overruling 
appellant's  demurrers.  While  It  has  been 
correctly  held  that  certain  provisions  of  the 
anti-trust  statutes  are  unconstitutional,  the 
Supreme  Court,  in  the  case  of  the  State  of 
Texas  v.  The  Shippers'  Compress  &  Ware- 
house Co.,  69  S.  W.  61,  relying  upon  the 
case  of  The  Waters-Pierce  Oil  Co.  v.  The 
State  of  Texas,  177  U.  S.  28,  20  Sup.  Ct.  618, 
44  L.  Ed.  667,  bolds  that  so  much  of  these 
statutes  that  authorize  the  canceling  and  for- 
feiture of  a  charter  or  permit  to  do  business 
within  the  state  of  Texas  are  valid,  and  are 
not  in  violation  of  the  Constitution. 

Judgment  affirmed. 


SAN  ANTONIO  A  A.  P.  RT,  CO,  v.  MONT- 
GOMERY. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 
1903.) 

RAILROADS  —  CR0SSIN08  —  PATH      ACROSS 

RIGHT  OP  WAT— DUTT  TO  REPAIR. 
1.  A  railroad  company  bad  dedicated  to  pub- 
lic use  a  crossing,  consisting  of  a  driveway  and 
footpaths  on  each  side  thereof,  but  the  city  an- 
thonties  had  never  established  the  crossing, 
and  It  did  not  appear  on  the  official  dty  map. 


Between  the  driveway  and  the  footpaths  there 
was  a  space  across  the  ends  of  which  the  com- 
pany had  placed  chains,  bnt  pedestrians  had 
without  objection  for  a  long  time  been  in  the 
habit  of  crossing  these  spaces  diagonally  from 
one  end  of  the  crossing  to  the  other.  Held, 
that  the  railroad  company  had  not,  as  regards 
the  spaces  mentioned,  by  its  acquiescence,  as- 
sumed the  duty  to  repair  damages  to  the  path 
made  by  its  daily  use. 

Appeal  from  DeWitt  county  court;  C.  A. 
Smnners,  Judge. 

Action  by  Jamea  D.  Montgomery  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Proctors,  for  appellant  Price,  Green  ft 
Green  and  Davidson  &  Bailey,  for  appellee. 

Ollili,  J.  This  was  an  action  for  damages 
for  personal  injuries  brought  by  J.  D.  Mont- 
gomery against  the  San  Antonio  ft  Aransas 
Pass  Railway  Company.  A  trial  by  Jury  re- 
sulted in  a  verdict  and  Judgment  for  plaintiff 
in  the  sum  of  1760,  from  which  the  defendant 
has  appealed. 

Plaintiff  claimed  to  have  been  Injured  while 
crossing  defendant's  right  of  way  at  a  cross- 
ing which  it  was  the  duty  of  defendant  to 
maintain  in  a  safe  condition  for  pedestrians, 
and  his  injuries  are  alleged  to  be  due  to  the 
negligence  of  the  company  in  allowing  an 
Iron  spike  to  protrude  above  the  general  level 
of  the  path,  causing  him  to  stumble  and  fall. 
Defendant  answered  by  general  denial  and 
plea  of  contributory  n^llgence. 

The  facts  are  as  follows:  The  defendant's 
railroad  runs  throngh  the  town  of  Yoakum, 
and  It  owns  In  fee  simple  Its  right  of  way 
through  said  town.  The  right  of  way  Is  200 
feet  wide.  Just  west  of  and  paralld  with 
this  right  of  way  is  Front  street.  On  tbe 
east  side  is  South  street,  also  parallel  with 
and  adjacent  to  it.  Gonzales  street  runs 
from  an  easterly  direction  to  South  street 
with  which  it  connects.  On  the  opposite  side 
of  the  railroad  from  this  connection.  Nelson 
street  running  from  the  west  connects  with 
and  Intersects  Front  street  Between  these 
two  points  or  intersections,  the  railroad  com- 
pany has  opened  and  established  a  crossing 
for  vehicles  and  pedestrians.  The  city  was 
laid  out  Bubsequept  to  the  construction  of  tbe 
railroad,  and  no  crossing  at  the  point  hi 
question  was  ever  condemned  by  the  city  au- 
thorities. So  far  as  appears  from  tbe  offi- 
cial map  of  the  city,  Gonzales  street  does  not 
cross  the  right  of  way,  but  stops  at  Its  inter- 
section with  South  street  Nelson  street 
stops  in  like  manner  on  the  opposite  side  of 
the  right  of  way.  The  crossing  in  question 
was  opened  and  established  by  the  company 
many  years  ago,  and  It  has  since  maintained 
It  for  use  by  the  public  The  crossing  for 
vehicles  was  66  feet  in  width.  At  each  end 
of  this  crossing  the  company  had  established 
gates,  which  could  be  raised  or  lowered  at 
the  will  of  watchmen  stationed  there  for  the 
purpose,  and  were  designed  to  prevent  the 
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crossing  of  rehldes  when  trains  were  ap- 
proaching. On  the  north  and  south  sides  of 
these  crossings  the  company  had  established 
a  crossing  for  pedestrians.  Bach  of  these 
were  7%  feet  In  width,  which  was  ample 
space  for  the  accommodation  of  the  Inhab- 
itants who  osed  that  point  as  a  crosdng. 
The  wagon  crossing  and  each  of  the  foot 
crossings  were  in  good  condition  at  the  time 
of  the  accident  complained  of,  and  no  com- 
plaint Is  made  against  them.  Between  the 
wagon  crossing  and  each  of  these  footways 
was  a  space,  across  the  ends  of  which  the 
company  had  stretched  chains,  extending  from 
the  edge  of  the  wagon  way  to  the  edge  of 
each  footway.  In  these  spaces  were  the 
stands  on  which  the  gates  were  swung,  also 
switch  stands,  as  several  of  defendant's 
tracks  came  together  at  that  point  These 
spaces  were  not  designed  to  be  used  by  the 
public,  and  this  fact  was  plainly  Indicated  by 
the  chains  above  mentioned,  as  well  as  the 
presence  of  the  two  footways,  which  were 
distinct  and  smoothly  graveled,  and  each  of 
which  led  without  obstruction  directly  across 
the  tracks  and  right  of  way.  The  right  of 
way  at  this  point  separated  a  large  part  of 
the  residence  portion  of  the  city  from  the 
business  part  of  it,  and  at  least  75  per  cent 
of  the  population  crossed  at  this  point  Those 
wbo  crossed  on  foot  had  been  in  the  habit  of 
going  around  the  end  of  the  chains,  walking 
diagonally  across  the  space  between  the  foot- 
ways and  the  wagon  crossing,  proceeding  di- 
agonally across  the  latter,  and  thus  reaching, 
not  only  the  opposite  side  of  the  right  of 
way,  but  the  opposite  side  of  the  crossing 
from  the  point  of  approach.  About  75  per 
cent,  of  the  pedestrians  who  crossed  pursued 
this  course,  and  had  been  doing  so  for  years 
without  protest  from  defendant,  or  any  ef- 
fort on  its  part  to  prevent  It  In  this  way 
a  distinct  path  was  formed,  leading  from  a 
point  In  the  footpath  at  the  northeast  comer 
of  the  crossing  diagonally  across  the  spaces 
above  mentioned,  across  the  wagon  way  to  a 
point  In  the  footpath  on  the  southwest  comer 
of  the  crossing. 

Plaintifr,  whose  home  was  on  the  west  side 
of  the  railway,  had  been  traveling  this  path 
almost  dally  since  1898.  On  January  11, 
1902,  while  poranlng  thla  course,  plaint^ 
stmck  his  foot  against  an  iron  spike  which 
protruded  about  three  Inches  above  the  level 
of  the  path,  fell  forward,  and  stmck  against 
one  of  the  gate  stands,  whereby  be  sustained 
the  Injuries  complained  of.  The  point  where 
the  spike  protruded  was  not  in  the  footway 
nor  in  the  wagon  way,  bat  was  In  the  space 
fenced  ofC  by  the  chains. 

Defendant  contends,  among  other  things, 
that  the  Judgment  shonld  be  reversed  and 
rendered  for  appellant  because,  under  the 
facts,  appellant  did  not  owe  to  plalntifl  the 
dnty  of  maintaining  in  a  safe  conditiiw  the 
path  so  made  by  public  use.  This  assign- 
ment; ill  our  opinion,  presents  the  question 
which   most  determine  this  appeal,  and  is 


therefore  the  only  one  which  we  will  dlscass. 

The  facts  show,  we  think,  beyond  ques- 
tion, that  the  defendant  bad  by  its  acts  dedi- 
cated the  crossing  in  question  to  the  public 
use,  and  It  is  estopped  to  defend  on  the 
ground  that  the  city  had  never  formally  con- 
demned and  established  a  crossing  at  that 
point  This  being  trae.  It  owed  to  the  public 
thus  Invited  to  use  It  the  duties  usually  im- 
posed upon  railway  companies  with  refer- 
ence to  established  crossings.  But  It  does 
not  follow  from  this  that  the  company  owed 
any  duty  to  appellee  with  reference  to  the 
maintenance  of  the  space  between  the  dis- 
tinctly marked  wagon  crossing  and  the  equal- 
ly distinct  footways.  The  company  owned 
its  right  of  way  at  the  point  In  question,  and 
(the  city  authorities  having  failed  to  estab- 
lish a  crossing  there)  it  might  dedicate  to 
public  U80  as  much  or  as  little  of  this  space 
as  It  chose.  The  wagon  way  was  unmistak- 
ably dedicated  to  the  public.  So  also  were 
the  footways.  But  the  space  cut  off  by  the 
chains  was  as  unmistakably  reserved. 

Plaintiff  contends  that  the  long  use  by  the 
public  of  the  i«th  across  the  space  clothed 
him  with  the  right  to  use  it,  and  at  the  same 
time  Imposed  upon  the  company  the  duty  to 
maintain  it  In  a  reasonably  safe  condition. 
We  do  not  think  the  proposition  sound.  The 
duties  of  a  railway  company  with  reference 
to  the  maintenance  of  a  walkway  across  its 
premises  do  not  dlfFer  from  the  duty  of  a  citi- 
zen as  to  a  walkway  across  bis  premises.  If 
the  public  should  habitually  pass  across  a  va- 
cant lot  belonging  to  an  Individual  without 
protest  on  his  part,  and  this  general  use  was 
known  to  him,  it  would  be  clearly  his  duty  to 
refrain  from  digging  pitfalls  or  laying  traps 
in  the  path  thus  established,  and,  if  he  should 
conclude  to  use  dangerous  machinery  over  or 
In  proximity  to  such  path,  his  knowledge  of 
the  use  to  which  it  was  put  would  impose  on 
him  the  duty  to  keep  a  reasonable  lookout  for 
those  using  the  path.  In  order  to  avoid  in- 
juring them.  But  we  have  found  no  au- 
thority which  holds  that  It  would  be  the  duty 
of  such  owner  to  maintain  the  path  In  a  safe 
condition,  to  inspect  it  after  each  flood,  and 
flU  or  bridge  the  ditches,  or  to  repair  the 
damage  to  It  occasioned  by  Its  dally  use. 
Such  a  doctrine  would  In  effect  Impose  a 
heavy  penalty  on  good  nature.  Mere  use  by 
the  public  without  objection  by  the  owner  is 
not  sulficlent  to  authorize  the  inference  of  an 
invitation.  In  such  a  case  the  user  of  the 
path  is  a  licensee  who  must  accept  the  prem- 
ises as  he  finds  them,  but  in  the  case  of  a 
railway  company  the  duty  of  lookout  is  im- 
posed In  the  operation  of  its  trains,  because 
the  situation  carries  with 'It  the  knowledge 
that  some  member  of  the  public  is  likely  to 
be  upon  the  path  at  any  time,  and  the  com- 
pany Is  not  permitted  in  the  operation  of  Its 
trains  to  Ignore  this  knowledge.  The  true 
distinction  seems  to  be  this:  A  mere  passive 
acquiescence  by  an  owner  in  a  certain  use 
of  his  lands  by  others  involves  no  liability, 
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bnt  It  be,  directly  or  by  Implication,  Induces 
others  to  enter  on  and  pass  OTer  his  prem- 
ises, be  thereby  assumes  an  obligation  that 
tbey  are  In  a  safe  condition  and  suitable  for 
such  use,  and  for  a  breach  of  this  obligation 
he  Is  liable  In  damages  to  one  Injured  there- 
by. This  liability  arises  at  common  law,  and 
has  no  connection  with  the  duties  Imposed  by 
statute  upon  railway  companies  with  refer- 
ence to  public  crossings.  Thus,  the  keeper 
of  an  inn,  or  a  shop  or  store  to  which  the  pub- 
lic are  expected  to  come  and  deal,  must  keep 
his  premises  in  a  reasonably  safe  condition, 
for  it  is  clear  that  the  public  are  expected  to 
use  It,  and  are  Impliedly  Invited  to  do  so. 
But  In  the  case  first  stated  the  responsibility 
of  finding  a  safe  and  secure  passage  is  thrown 
upon  the  user. 

That  the  spaces  between  the  wagon  way 
and  footways  had '  never  been  dedicated  to 
public  use  is  shown  by  the  undisputed  facta, 
and  It  appears  with  equal  clearness  that  the 
company  had  extended  no  invitation,  either 
express  or  implied,  to  the  public  to  use  them 
as  a  walkway.  Yet  the  plaintift  propounds 
the  proposition  that  the  company,  by  its  si- 
lence and  failure  to  protest,  assumed  the  duty 
to  repair  this  path,  even  when  its  dangerous 
condition  was  the  result  of  wear  by  the  foot- 
steps of  the  public  which  daily  used  it  If 
the  doctrine  Is  sound,  a  like  duty  rests  upon 
every  owner  of  nnfenced  lands  who  acquiesces 
In  the  use  of  such  lands  for  a  neighborhood 
road,  and  to  such  a  proposition  we  cannot 
subscribe.  The  authorities  cited  below  tend 
to  sustain  the  views  we  have  announced. 
Am.  &  Eng.  Ency.  of  Law,  vol.  8,  pp.  425, 
426;  Ballway  Co.  v.  Warner,  88  Tex.  647, 
32  S.  W.  868;  Sweeny  v.  Ballway  Co.,  10  Al- 
len, 368,  87  Am.  Dec.  644. 

Because  the  facts  are  midisputed  and  no  lia- 
bility shown,  the  judgment  is  reversed,  and 
Judgment  here  rendered  for  appellant  Be- 
versed  and  rendraed. 


BOBBBTS  T.   FIELDEB    SAI/T   WOBKS.* 

(Court  of  CSvU  Appeals  of  Texas.     Feb.   21, 

1903.) 

MASTER  AND  SERVANT— RELATIONSHIP-IN- 
JURIES TO  SERVANT- LIABILITY  OP  MASTER 
—EVIDENCE— QUESTION  FOR  JURY. 

1.  Where  defendant  corporation  employed  0., 
and  placed  him  In  charge  of  its  shipping  depart- 
ment as  superintendent,  giving  him  control 
thereof,  defendant  was  liable  for  C.'s  negligence 
whereby  a  laborer  employed  by  him  was  injured. 

2.  PlflintiflE  was  employed  by  defendant's  su- 
perintendent to  dig  down  certain  banks  of  salt 
and  as  he  was  doing  so  such  superintendent, 
without  plaintifTs  knowledge,  began  to  dig  salt 
with  a  hoe  near  where  plaintiff  was  working, 
and  while  so  doing  plaintiff  was  struck  by  the 
superintendent  with  the  hoe,  and  injured. 
Held,  that  such  facts  required  a  submission  of 
the  issue  of  defendant's  negligence  to  the  jury. 

Appeal  frotn  Van  Zandt  county  court;  Jno. 
W.  Davidson,  Judge. 

*Reb<arlng  denied  Mu-cli  7,  ISOS. 


Action  by  J.  O.  Boborta,  by  his  next  friend. 
against  the  Fielder  Salt  Works.  From  a 
judgment  In  favor  of  defendant  plaintifl  ap- 
peals.   Beversed. 

The  appellant  a  boy  about  19  years  of 
age,  brought  this  suit  by  his  mother,  Lanra 
Boberts,  as  next  friend,  to  recover  damages 
for  personal  injuries  received  by  him  by 
reason  of  the  alleged  negligence  of  appellee 
while  In  its  employ.  After  hearing  the  evi- 
dence, the  court  instructed  a  verdict  for  the 
defendant  The  jury  returned  a  verdict  In 
accordance  with  the  Instruction,  upon  whicb 
a  judgment  was  entered,  and  the  plalntUT 
appealed. 

The  appellee  Is  a  corporation  engaged  In 
the  manufacture,  sale,  and  shipping  of  salt 
at  Grand  Saline,  Tex.  J.  J.  Williams  is  ttae 
general  superhatendent  and  agent  of  defend- 
ant company.  Al.  Conner  was  employed  by 
said  company  to  barrel,  sack,  and  ship  the 
salt  manufactured  by  defendant  and  said 
Conner  was  paid  by  the  barrel,  sack,  or  ton 
when  he  loaded  salt  In  bulk.  Conner  em- 
ployed the  bands,  that  worked  under  him. 
and  paid  them  out  of  moneys  furnished  blm 
for  that  purpose  by  the  defendant  company. 
Conner  was  employed  by  the  superintendent, 
Williams,  and  was  subject  to  be  dlschargred 
at  the  will  and  pleasure  of  said  Williams. 
Conner  exercised  control  over  the  hands  un- 
der him.  Conner  employed  plaintift.  The 
plaintiff  was  directed  by  Conner  to  dig  do-wn 
certain  banks  of  salt  which  he  was  doing 
in  a  careful  and  prudent  manner  when  Con- 
ner, without  the  knowledge  of  plaintiff,  be- 
gan to  dig  salt  with  a  hoe  near  where  plain- 
tiff was  at  work.  While  so  digging,  plaintifr 
was  struck  on  the  right  hand  with  the  hoe 
by  Conner,  and  his  hand  Injured,  whereby 
he  lost  the  use  of  two  of  his  fingers.  The 
evidence  shows  that  the  injury  Is  permanent 

T.  B.  Yantis  and  Geo.  W.  Scott  for  appe- 
lant   Germany  &  Davidson,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Appellant  Insists  that  the  facts  raised  the 
issue  of  negligence  on  the  part  of  the  de- 
fendant company,  and  that  the  court  eneA 
in  instructing  a  verdict  for  defendant  Con- 
ner was  the  superintendent  of  the  shipping 
department  and  its  management  was  under 
bis  coutroL  He  employed  plaintiff,  and  di- 
rected him  as  to  bis  duties.  The  plaintiff 
was  performing  his  duties  as  directed  by  Con- 
ner, and  was  doing  so  In  a  careful  and  pru- 
dent manner.  He  had  no  knowledge  that 
Conner  had  begun  to  dig  salt  with  a  hoe 
near  him.  He  was  struck  by  (Conner  with 
the  hoe,  and  Injured.  Conner  was  a  witness 
on  the  trial,  and  did  not  attempt  to  explain 
how  the  injury  occurred,  or  show  that  he 
exercised  any  care  at  the  time  of  the  In- 
flicting of  the  Injury.  Conner  having  been 
employed  by  the  defendant  and  placed  In 
charge  of  its  shipping  department  and  given 
control  of  the  sam^  negligence  on  his  part 
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was  the  negUgeace  of  the  company.  Sbear. 
A  Red.  on  Neg.  sec  230  (4th  Ed.). 

The  evidence  was  sufflcient  to  raise  the 
Issue  of  negligence,  and  the  court  erred  In 
Instructing  a  verdict  for  defendant.  Wash- 
ington V.  Railway  Co.,  90  Tez.  314,  38  S. 
W.  764;  Railway  Co.  v.  Hawk,  68  8.  W. 
1037,  5  Tex.  Ct  Rep.  678;  Jackson  v.  Rail- 
way Co.,  28  Tex.  CiT.  App.  319,  56  S.  W. 
S7ft 

The  judgment  is  reversed,  and  the  cause 
remanded. 


STEWART  T.  LENOIR. 

(Court  ot  Civil  Appeals  of  Texas.     Feb.  25, 

1903.) 

AFPBAI/-FINAL  JUOQMENT. 

1.  Jadgment  against  P.,  in  an  action  against 
P.  and  J.,  not  disposing  of  the  case  as  to  J., 
Is  not  a  fmal  judgment,  and  therefore  not  aih 
pealable;  plaintiff  and  P.  having  agreed  to  a 
continuance  as  to  J.,  because  citation  was  not 
served  on  him,  and  it  having  been  so  ordered, 
and  the  case  having  then  proceeded  to  trial  by 
agreement  of  the  same  parties. 

Appeal  from  Falls  county  court;  W.  B. 
Hunnlcutt,  Judge. 

Action  by  W.  T.  Iienoir  against  Parazette 
Stewart  and  another.  Judgment  for  plain- 
tiff against  said  defendant,  and  she  appeals. 
Dismissed. 

J.  W.  Spivey  and  Wm.  Shelton,  for  appel- 
lant 

KEY,  X.  Appellee  brought  this  suit  against 
Parazette  Stewart  and  Jim  Stewart  Upon 
trial  a  judgment  was  rendered  in  favor  of 
the  plalntur  against  the  defendant  Parazette 
Stewart  and  she  has  appealed. 

Though  not  adverted  to  by  either  party, 
the  transcript  presents  a  question  of  juris- 
dlctlou  wtilch  this  court  must  decide  before 
It  can  reach  the  merits  of  the  appeal.  As  a 
general  rule,  the  appellate  courts  of  this  state 
have  no  jurisdiction  until  a  final  judgment 
has  been  rendered  in  the  court  below;  and 
there  is  nothing  to  take  tMs  case  out  of  the 
general  rule.  It  Is  also  well  settled  tliat  a 
judgment  which  does  not  finally  dispose  of 
all  the  parties  to  the  suit  is  not  a  final  judg- 
ment BattB'  Ann.  Civ.  St.  art  1388;  An- 
drews T.  Andrews,  Dallam,  Dig.  427;  Simp- 
son V.  Bennett,  42  Tex.  241;  Martin  t.  Crow, 
28  Tex.  615;  Unn  v.  Arambould,  55  Tex. 
611;  Railway  y.  Smith  Co.,  58  Tex.  74; 
Mignom  V.  Brinson,  74  Tex.  18,  11  S.  W.  903; 
Mills  T.  Paul,  1  Tex.  av.  App.  419,  23  S.  W. 
189;  Id.,  4  Tex.  Civ.  App.  501,  23  S.  W.  395, 
396.  In  this  case,  the  judgment  recites  the 
fact  that  the  plaintiff  and  Parazette  Stewart 
agreed  to  a  continuance  of  the  cause  as  to 
the  defendant  Jim  Stewart,  because  citation 
bad  not  been  served  on  bim;  and  the  judg- 
ment declares  that  it  was  so  ordered.  By 
agreement  of  the  same  parties,  the  case  then 
proceeded  to  trial.  But  that  agreement  does 
not  make  the  judgment  that  was  rendered  a 


final  judgment  That  judgment  does  not 
dispose  of  the  case  as  against  Jim  Stewart, 
who  was  a  party  to  the  suit,  and,  therefore, 
it  is  not  a  final  judgment,  and,  not  being  a 
final  judgment,  no  appeal  can  be  prosecuted 
from  it  Hence  we  hold  that  this  court  has  no 
jurisdiction,  and  that  the  appeal  must  be 
dismissed. 
Dismissed. 


INTERNATIONAL  ft  G.   N.  B.   CO.  t. 

LEHMAN  et  ux.* 

(Coort  of  Civil  Appeals  of  Texas.     Feb.  11, 

1903.) 

JOINT    PLAINTIFFS— FAILURE    TO    APPORTION 
VERDICT. 

1.  Under  the  statute  providing  that,  in  ac- 
tions by  two  or  more  plaintiffs  for  negligent 
death,  the  jury  shall  apportion  a  verdict  for 
the  plaiiitiffs  among  the  several  parties  plain- 
tiff, failure  to  do  so  is  not  reversible  error, 
where  plaintiffs  do  not  object,  a  general  ver- 
dict for  all  of  plaintiffs  being  sufflcient  to  bar 
a  subsequent  action  by  any  of  them. 

Appeal  from  district  court,  Milam  county; 
J.  C.  Scott,  Judge. 

Action  by  John  A.  Lehman  and  wife 
against  the  International  &  Great  Northern 
Railroad  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

S.  n.  Fisher,  J.  H.  Tallichet  and  N.  A. 
Stedman,  for  appellant.  Monta  J.  Moore 
and  Hefley,  McBride  &  Watson,  for  appellees. 

KEY,  J.  This  is  a  statutory  action  by  a 
father  and  mother  to  recover  damages  on 
account  of  the  death  of  their  child,  which 
was  run  over  and  killed  by  a  railroad  train 
in  the  town  of  Thomdale.  From  a  judg- 
ment in  favor  of  the  plaintiffs  for  |3,500,  the 
defendant  has  appealed. 

The  case  has  been  in  this  court  once  be- 
fore (66  S.  W.  214),  on  wtiich  occasion  most 
of  the  questions  now  involved  were  decided 
against  appellant 

The  verdict  of  the  jury  involves  findings  1» 
the  effect  that  the  defendant  was  guilty  of 
negligence  in  the  manner  charged  in  the 
plaintiffs'  petition,  and  that  the  plaintiffs 
were  not  gniilty  of  contributory  negligence, 
and  that  as  a  result  of  the  defendant's  neg- 
ligence, the  child  was  killed,  and  the  plain- 
tiffs sustained  pecuniary  loss  to  the  extent 
of  $3,500.  After  a  careful  readliig  of  the 
statement  of  facts,  we  cannot  say  that  these 
findings  are  not  supported  by  testimony. 
Hence  the  objections  to  the  verdict  are  over- 
ruled. 

The  court's  diarge,  In  connection  with  spe- 
cial charges  given  at  the  request  of  the  de- 
fendant, submitted  the  case  to  the  jury  fairly 
and  correctly. 

The  point  made  in  reference  to  the  verdict 
and  judgment  not  apportioning  the  damages 
between  the  plaintiffs  Is  not  believed  to  pre- 

*Reheartng  denied  March  11,  IMS,  and  writ  of  error 
denied  by  supreme  court 
^[  1.  See  Deatb,  vol.  15,  Cent  Dig.  {  1«. 
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sent  grounds  for  reversal.  In  our  opinion, 
the  provision  of  the  statute  in  reference  to 
apportionment  was  Intended  for  the  benefit 
of  the  plalntlfTs;  and  If,  as  In  this  case,  all 
the  plaintiffs  ate  adults,  and  do  not  aA  for 
such  apportionment,  nor  complain  because  it 
was  not  made,  the  defendant  cannot  be  heard 
to  object.  In  other  words,  we  hold  that  in 
the  case  at  bar  the  Judgment  Is  binding  upon 
the  plalntHTs  as  well  as  the  defendant,  and 
wlU  preclude  either  of  them  from  maintain- 
ing another  action  against  the  defendant 
npon  the  same  cause  of  action  here  presented. 
No  reversible  error  has  been  shown,  and 
the  Judgment  Is  affirmed.    Affirmed. 


WESTERN  UNION  TEL.  CO.  t.  WOF- 
FORD. 

(Conrt  of  OivU  Appeals  of  Texas.     Feb.  18i 
1993.) 

APPEAL— DELAT  IN   FILING  TRANSCRIPT— AT* 

FIRMANCB    ON    CERTIFICATE  —  WRIT 

OF  ERROR— DEATH  OF  PARTY. 

1.  Leave  to  file  as  an  appeal  the  transcript 
for  appeal  presented  for  filing  10  months  after 
the  appeal  was  perfected,  will  be  refused,  the 
evidence  showing  no  sufficient  excuse  tor  the 
delay. 

2.  Where  appeal  la  abandoned,  the  transcript 
not  being  filed  in  time,  and  a  writ  of  error  is 
sued  out,  appellee  may  not  have  an  affirmance 
on  certificate  filed  after  the  term  at  which 
the  transcript  should  have  been  filed,  though 
he  demanded  from  the  clerk  a  certificate  dur- 
ing that  term,  he  having  abandoned  it  on  being 
told  by  the  clerk  that  on  account  of  being  busy 
he  could  not  then  furnish  it 

3.  A  writ  of  error  proceeding  against  a  dead 
person  will  not  be  considered  the  suing  oat  of  a 
writ  of  error,  but  the  new  petition  and  bond 
against  his  heirs,  filed  five  days  later,  on  dis- 
covery of  his  death,  is  part  of  one  and  the 
same  effort  to  obtain  a  writ  of  error,  and  not 
the  abandonment  of  one  writ  and  the  suing  out 
of  another. 

4.  Defendant  may  prosecute  a  writ  of  error, 
though  plaintiff  has  died;  but  the  defendants 
therein  should  be  designated  by  name  in  the 
petition  and  bond,  and  not  as  "heirs  of"  de- 
ceased; and  service  should  be  had  on  them, 
service  on  deceased's  attorney  of  record  not 
being  authorized;  and,  this  not  having  been 
done,  the  writ  should  be  perfected  in  the  lower 
court,  and  a  further  transcript  filed  showing  it 

Error  from  district  court,  Gonzales  county; 
M.  Kennon,  Judge. 

Action  by  W.  D.  Wofford  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  attempted  to  appeal 
and  bring  error.  Appeal  disallowed.  Pro- 
ceeding In  error  continued. 

Norman  O.  Klttrell  and  Burgess,  Hopkins 
&  Balnbolt,  for  plaintiff  In  error.  Thos.  Mc- 
Neal  and  J.  W.  Ragsdale,  for  defendant  In 
error. 

JAMES,  O.  J.  An  appeal  in  this  case  was 
perfected  on  March  6,  1902.  The  transcript 
for  appeal  was  not  presented  to  the  clerk  of 
this  court  for  filing  until  January  9,  1903. 
The  motion  tot  leave  to  file  it  as  an  appeal 


win  be  refused,  because  the  evidence  sub- 
mitted to  us  In  connection  with  the  motion 
shows  no  sufficient  excuse  for  the  delay.  Ap- 
pelUint,  in  a  later  motion,  filed  January  24, 
1903,  alleges  that  Its  counsel,  being  advised 
that  its  original  motion  would  be  resisted, 
did,  on  January  17,  190S,  file  Its  petition  for 
writ  of  error  with  supersedeas  bond,  and 
caused  citation  to  be  Issued  thereon,  which 
was,  on  January  18th,  returned  with  Indorse- 
ment that  Wofford  had  died  before  the  peti- 
tion and  bond  were  filed,  of  which  fact  appel- 
lant and  Its  counsel  had  no  knowledge  prior 
to  such  return.  On  January  22,  1903,  it  filed 
its  further  petition  for  writ  of  error  with 
supersedeas  bond  against  the  heirs  of  Wof- 
ford as  parties.  In  the  new  or  supplemental 
motion  filed  here  January  24,  1903,  api>ellant 
alleges  that  It  did  not  know  that  Wcrfford  left 
heirs,  nor  who,  if  any  person,  la  his  admin- 
istrator, nor,  if  he  left  heirs,  who  they  are. 
or  where  they  reside,  and  has  not  yet  had 
time  nor  been  able  to  ascertain  the  facts  in 
this  connection.  The  record  on  appeal  pre- 
sented here  for  filing  on  January  9,  1903,  was 
not  filed  by  the  clerk,  and  as  it  now  appears 
there  have  been  added  to  It  the  petition  for 
writ  of  error  and  the  bond  against  the  "heirs 
of  Wofford,"  with  a  citation  thereon  served 
on  Wofford's  attorney  of  record,  and  the  mo- 
tion now  before  us  Is  a  motion  to 'allow  West- 
em  Union  Telegraph  Company  to  be  beard 
either  upon  said  appeal  or  writ  of  error,  as 
It  may  be  entitled.  As  already  explained, 
the  motion  to  allow  the  case  to  be  heard  on 
appeal  is  overruled. 

On  January  SO,  1903,  appellee  filed  ■  mo- 
tion to  affirm  on  certificate.  It  will  be  ob- 
served that  the  term  at  which  the  appeal 
was  returnable  expired  about  July  1,  1902, 
and  appellee  had  ample  time  to  file  the  mo- 
tion during  that  term,  but  did  not  do  so.  In 
a  reply  filed  January  10,  1906,  by  appellee's 
counsel,  resisting  the  motlcm  to  file  the  tran- 
script on  appeal,  counsel  make  known  the 
fact  that  early  In  June,  a  short  time  after 
the  expiration  of  the  90  days  after  perfecting 
the  appeal,  and  before  the  end  of  that  term 
of  this  court,  he  demanded  from  the  clerk  a 
certificate  with  which  to  make  a  motion  to 
affirm;  that  the  latter  replied  that  on  ac- 
count of  being  busy,  he  could  not  then  fur- 
nish It;  and  counsd,  not  being  able  to  pro- 
cure it  abandoned  the  same. 

So  far  as  we  have  been  able  to  find,  affirm- 
ance on  certificate  has  occurred  In  cases  only 
when  the  certificate  was  filed  at  the  term  to 
which  the  record  was  returnable.  Here  we 
have  one  which  was  ffied  att«  the  term,  and 
appellee's  counsel  declares  that  be  under- 
took to  obtain  a  certificate  for  the  purpose 
during  that  term,  and  saw  fit  to  abandon  It 
The  rule  on  the  subject  appears  to  be  that 
an  appeal  may  be  abandmied,  and  a  writ  of 
error  sued  out;  but  the  right  to  the  latter, 
under  such  circumstances.  Is  subject  to  be  the 
absolute  right  to  have  the  Judgment  afllrmed 
on  certificate  at  the  term  at  which  the  trsn- 
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Fcript  should  hare  been  filed.  Ins.  Oa  T. 
Clancey,  91  Tex.  471,  44  S.  W.  482. 

The  first  writ  of  error  proceeding  was 
against  a  dead  pereaa,  and  that  effort  can 
hardly  be  considered  the  suing  out  of  a  writ 
of  error.  The  new  petition  and  bond  against 
the  heirs,  filed  five  days  later,  upon  discover- 
ing that  Wofford  had  died,  was  really  a  part 
of  one  and  the  same  ^ort  to  obtain  a  writ 
of  error,  rather  than  the  abandonment  of  one 
writ  and  the  suing  oat  of  another. 

For  the  above  reasons,  we  overrule  the 
motion  to  affirm  on  certificate. 

The  defendant  in  the  Judgment  has  the 
right  to  prosecute  a  writ  of  error.  The  rec- 
ord, however,  is  prematurely  'brought  here, 
the  defendants  not  being  designated  by  name 
In  the  petition  and  bond,  but  generally  as 
the  "heirs  of  Wofford,"  and  no  service  had. 
Ser\-!ce  on  Wofford's  attorney  of  record,  Wof- 
ford being  dead,  we  think,  is  not  authorized. 
But  plaintiff  in  error  may  perfect  the  writ, 
nnd  get  citation  on  the  proper  parties.  It  in 
not  our  function  to  direct  the  details  of  such 
proceedings,  which  must  be  had  in  the  dis- 
trict court,  and  brought  here  by  transcript 
in  due  time. 

Under  the  authority  of  Hohenthal  v.  Tur- 
nure,  50  Tex.  3,  the  record  will  be  allowed 
to  be  filed  In  this  court  as  a  proceeding  by 
writ  of  error,  but  no  further  action  will  be 
taken  thereon  until  the  writ  is  perfected  in 
the  district  court,  and  a  further  transcript 
filed  here  showing  that  it  has  been  perfected. 
Due  diligence  will  be  required  of  plaintiff  in 
error  in  such  proceeding,  to  be  passed  on 
hereafter,  if  necessary. 


.STNA  UFB  INS.  CO.  r.  3.  B.  FARKBB  & 

CO.  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Nov.  27, 

1902.) 

ACCIDBNT  INSTJRANCEJ-FAILURB  TO  PAT  POli- 
ICT  —  PENALTY  —  RIGHT  OF  SUBROGATION— 
L0SS-DBFBN8B— ACTION  ON  POLICY— VARI- 
ANCE—MATERIALITY. 

1.  Rev.  St.  art  3071,  authorizes  a  recovery 
of  12  per  cent,  of  the  loss  and  an  attorney's 
fee  as  a  penalty  for  the  failure  of  an  iDsnrance 
company  to  pay  its  policy  within  the  time 
specified.  The  article  is  found  in  chapter  3, 
tit.  58,  entitled  "General  Provisions,"  but  which 
deals  with  foreisrn  insurance  companies.  Chap- 
ter 4  concerns  Home,  Life  and  Accident  In- 
surance Companies,"  hut  contains  no  such  pro- 
vision. Held,  that  the  penalty  could  not  be  ex- 
acted from  an  accident  insurance  company. 

2.  The  fact  that  insured,  injured  through  the 
ncKlisrence  of  his  employer,  settled  with  the 
latter,  and  released  it  from  liability,  is  not  a 
defense  to  an  action  for  his  accident  insurance, 
on  the  theory  that  the  insurer  was  entitled  to 
be  subrogated  to  insured's  action  against  his 
employer,  identity  of  damage  in  the  two  causes 
of  action  being  wanting. 

3.  A  petition  on  an  accident  Insurance  poUcf 
described  it  as  No.  188,695,  issued  to  William 
Shelby,  and  alleged  an  assignment  of  policy 
No.  188.09S,  issued  to  William  Shelby,  to  plain- 
tiff. The  j»oUcy  introduced  in  evidence  was 
No.  138,095,  issued  to  WllUam  Selvey,  and  the 

*Reliearlng  denied. 


assignment  introduced  in  evidence  was  of  pol- 
icy No.  188.696,  by  WUliam  Shelvy  to  plahi- 
tiff.  Insured  testified  that  his  name  was  Wil- 
liam Shelvy,  and  identified  the  policy  as  the 
one  delivered  to  him  by  the  company's  agent, 
and  on  which  he  hadpaid  premiums,  and  which 
he  had  assigned.  The  jadgment  correctly  de- 
scribed the  policy.  Held,  that  the  variance  was 
immaterial. 

Appeal  from  Smith  county  court;  Geo.  W. 
Cross,  Judge. 

Action  by  J.  B.  Parker  &  Co.  and  others 
against  the  .S^tna  Life  Insurance  Company. 
Judgment  for  piaintiflB,  and  defendant  ap- 
peals.   Modified. 

Harry  P.  Lawtber,  for  appellant  A.  Mor- 
gan Duke  and  N.  W.  Brooks,  for  appellees. 

GAKRKTT,  C.  J.  This  action  was  brought 
by  J.  B.  Parker  &  Co.  against  the  ^tna  Life 
Insurance  Company  of  Hartford,  Conn.,  to 
recover  of  the  defendant  a  stipulated  In- 
demnity for  injuries  received  by  the  insured 
during  the  life  of  a  certain  policy  of  ac- 
cident insurance  issued  by  the  company  to 
William  Shelvy,  and  which  had  been  assign- 
ed by  the  said  Shelvy  to  the  plaintiffs;  and 
as  a  penalty  for  the  further  sums  of  12  per 
cent  of  the  amount  of  the  indemnity  due 
under  said  policy,  and  a  reasonable  attorney 
fee,  which  was  alleged  to  be  $50;  the  total 
amonnt  for  which  judgment  was  prayed  ag- 
gregatlug  |371  and  costs.  William  Shelvy 
intervened  in  the  suit  as  plaintiff,  and  al- 
leged that  the  amonnt  due  under  the  policy 
had  been  assigned  to  the  plaintiffs,  J.  B. 
Parker  &  Co.,  to  secure  an  indebtedness  to 
them  of  $225.  He  adopted  the  pleadings  Of 
plaintiffs,  and  Joined  in  the  prayer  for  judg- 
ment against  the  defendant,  and  asked  that 
the  balance,  after  deducting  the  amount  due 
by  him  to  the  plaintiffs,  be  directed  to  be 
paid  to  him.  The  defendant  pleaded  as  a 
defense  to  a  recovery  upon  the  policy  the 
right  of  anbrogatlon  to  the  claim  of  Shelvy 
against  the  railway  company  for  damages 
on  account  of  the  injuries  for  which  in- 
demnity was  claimed,  and  its  deprivation  of 
the  right  by  the  settlement  of  Shelvy  with 
the  railway  company  and  the  release  of  it 
from  all  liability  for  said  injuf-y.  A  de- 
murrer by  plaintiffs  to  so  much  of  the  an- 
swer as  set  up  this  defense  was  sustained, 
and  it  was  stricken  out.  Shelvy  was  In- 
jured, as  alleged,  while  in  the  service  of  the 
St  Louis  Southwestern  Railway  Company  of 
Texas  by  getting  caught  In  a  turntable  of 
said  company  while  cleaning  the  tank  of  an 
engine,  and  was  disabled  for  28  weeks  and  5 
days,  for  which  time  the  company  was  lia- 
ble to  pay  him  indemnity  at  the  rate  of  $10 
a  week,  amounting  to  $287.14.  Judgment 
was  rendered  in  favor  of  all  the  plaintiffs 
as  prayed  for. 
Three  questions  arise  upon  the  record: 
1.  Does  article  3071  of  the  Revised  Stat- 
utes, authorizing  the  recovery  of  12  per  cent 
of  the  loss  and  an  attorney  fee  as  a  penalty 
for  failure  of  the  Insurance  company  to  pay 
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within  the  time  specified  In  the  policy  apply 
to  accident  insurance?  Statutes  Imposing 
penalties  receive  a  strict  construction  against 
the  penalty.  A  very  clear  distinction  Is  made 
between  Ute  and  health  and  accident  com- 
panies In  the  provisions  of  the  Revised  Stat- 
utes relating  to  Insurance.  Article  3071,  im- 
posing the  penalty,  is  found  in  chapter  3, 
tit  58,  entitled  "General  Provisions,"  but 
dealing  with  foreign  insurance  companies. 
Chapter  4  Is  concerning  "Home,  Life  and 
Accident  Insurance  Companies,"  but  contains 
no  provision  for  a  penalty  in  case  of  failure 
to  make  prompt  payment  In  the  case  of 
iBtaa  Life  Ins.  Co.  v.  Hicks,  56  S.  W.  87,  in 
which  this  court  affirmed  a  judgment  upon 
an  accident  policy  of  Insurance  for  a  penalty 
as  provided  by  article  3071,  Rev.  St,  the 
question  of  the  applicability  of  the  statute 
was  not  raised,  and  its  constitutionality  only 
was  passed  on.  The  question  does  not  appear 
ever  to  have  been  decided  by  the  Supreme 
or  Appellate  Courts  of  this  state,  but  the 
federal  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  bad  decided  the  precise  ques- 
tion, and  held  that  the  statute  has  no  ap- 
plication to  accident  Insurance  companies. 
Fidelity  &  Casualty  Co.  of  New  York  v. 
Dorough,  46  C.  C.  A.  364,  107  Fed.  389.  The 
opinion  in  the  case  quotes  from  the  statutes, 
and  gives  reasons  for  the  decision  which, 
we  think,  are  conclusive  of  the  question. 
We  are  of  the  opinion,  therefore,  that  the 
court  below  erred  in  adjudging  the  penalty 
provided  In  Rev.  St  art  8071,  against  the 
defendant. 

2.  Did  the  court  »r  in  sustaining  the  plain- 
tiffs' demurrer  to  the  answer  setting  up  de- 
fendant's right  of  subrogation  to  the  claim 
of  Shelvy  against  the  railway  company,  and 
its  discharge  by  reason  of  the  fact  that  it 
had  been  deprived  of  this  right  by  Sbelvy's 
act  in  settling  with  and  releasing  the  rail- 
way company  from  further  liability  to  him? 
The  right  of  subrogation  of  the  insurer  to 
the  claim  of  the  insured  for  loss  or  damage 
to  property  covered  by  a  policy  of  fire  in- 
surance, caused  by  the  negligence  of  the  car- 
rier, is  well  established.  2  May  on  Ins.  sec. 
454;  Sheldon  on  Subrogation,  sec.  229;  Wager 
V.  Providence  Ins.  Co.,  150  U.  S.  99,  14  Sup. 
Ct  65,  37  L.  Ed.  1013.  But  there  is  an 
essential  distinction  between  a  liability  for 
loss  of  property  which  has  been  Insured  and 
that  for  damages  on  account  of  injuries  in- 
flicted upon  a  person  by  the  negligence  of 
another.  In  the  case  of  the  destruction  of 
property  by  fire  in  the  first  Instance  the 
damage  or  loss  which  has  been  caused  by  the 
carrier  and  that  indemnified  against  Is  iden- 
tical. It  is  the  value  that  has  been  destroyed. 
But  where  a  person  has  received  personal 
Injuries,  caused  by  the  negligence  of  another, 
several  elements  enter  into  the  estimate  of 
damages  besides  the  mere  stipulated  indem- 
nity for  loss  of  time  contracted  for  in  the 
accident  policy,  and  the  loss  is  by  no  means 
identical.    In  the  one  there  may  be  included 


full  compensation  for  mental  and  physical 
sufTering,  loss  of  time,  diminished  capacity 
to  earn  money,  etc.,  and  in  some  instances 
punitory  damages;  while  the  other  is  a  stipu- 
lated sum  for  loss  of  time  only,  which  may 
or  may  not  be  full  Indemnity  even  for  that. 
The  accident  policy  undertakes  to  indemnify 
the  insured,  whether  his  Injuries  are  the  re- 
sult of  negligence  or  not  while  the  person 
or  corporation  inflicting  the  injuries  can  be 
held  liable  only  for  negligence;  and,  since 
so  many  elements  enter  into  the  estimate  of 
the  loss  in  the  case  of  one  that  do  not  enter 
into  or  from  any  part  of  the  other,  there  Is 
wanting  that  identity  of  damage  or  loss  that 
would  entitiethe  Insurer  to  subrogation  on 
payment  of  the  claim  against  him. 

8.  It  remains  to  consider  whether  the  court 
erred  in  admitting  In  evidence  the  policy  of 
Insurance,  and  in  rendering  judgment  there- 
on over  the  objection  to  it  on  the  ground  of 
variance.  The  petition  described  a  policy 
No.  188,695,  Issued  to  Wm.  Shelvy.  The 
policy  introduced  in  evidence  was  No.  138,- 
605,  issued  to  Wm.  Selvey.  The  petition  de- 
clared an  assignment  of  accident  policy  No. 
188,695,  issued  to  W^m.  Shelby;  and  the  as- 
signment Introduced  In  evidence  was  of  ac- 
cident policy  No.  138.695  by  Wm.  Shelvy  to 
J.  B.  Parker.  Plaintitr  testified  that  his  name 
was  Wm.  Shelvy,  and  that  the  policy  intro- 
duced in  evidence  was  the  one  delivered  to 
him  by  defendant's  agent  and  on  which  he 
had  paid  premiums,  and  had  transferred  to 
Parker  &  Co.  The  judgment  correcUy  de- 
scribes the  policy  Introduced  In  evidence. 
The  similarity  of  the  names  and  numbers, 
together  with  the  evidence  as  to  the  Identity 
of  the  transaction,  leaves  no  doubt  that  the 
policy  sued  on  was  the  Identical  one  Issued 
to  the  plaintitr,  Shelvy,  and  the  defendant 
could  not  have  been  misled  by  variance;  and, 
if  it  could  not  have  been  misled,  and  the 
Judgment  will  protect  It  from  another  suit, 
the  variance  is  not  material.  Bank  v.  Ste- 
phenson, 82  Tex.  435,  18  S.  W.  583. 

The  judgment  of  the  court  below  is  afllrm- 
ed  except  as  to  penalty  of  12  per  cent,  on  the 
amount  of  the  Indemnity  and  the  atiomey 
fee,  as  to  which  it  is  reversed,  and  judgment 
will  be  finally  rendered  here  in  favor  of  the 
plaintiffs  tor  the  amount  of  the  Indemnity 
only. 

Affirmed  In  part;  reversed  in  part. 


BROWNE  V.  BACHMAN  et  ».l* 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.   11. 

1903.) 

MUNICIPAL  CORPORATION»-STRBBT8— EXCA- 
VATIONS-OUARDS  —  ORDINANCES  —  VALID- 
ITY—LICENSEBS  —  INJURIES  —  VIOLATIO.V  — 
NBOLIOENCB  PER  SE— CONTRIBUTORT  NBO- 
LIGBNCE  —  EVIDENCE  —  DRUNKENNESS— AD- 
MISSIBILITY—INSTRUCTIONS. 
1.  A   city   ordinance  provided   that   any    one 

who   should   dig   any   excavation   in   a  street. 


*Reheartng  denied  March  U,  IML 


Digitized  by  CjOOQIC 


Tex.) 


BBOWNE  Y.  BACHMAN. 


623 


within  the  city  limits,  and  leave  the  same  Tin- 
fenced,  or  not  securely  covered,  should  be 
guilty  of  a  misdemeanor.  Held,  that  such  ordi- 
nance was  valid,  aud  admissible  in  au  action 
against  a  licensee  of  the  city  for  injuries  caus- 
ed by  plaintiff's  falling  into  a  ditch  in  a  pub- 
lic street  in  the  nighttime,  which  such  licensee 
had  left  open. 

2.  A  violation  of  snch  ordinance  by  such  li- 
censee constituted  negligence  per  se. 

3.  An  ordinance,  making  it  a  misdemeanor 
for  any  person  to  leave  an  excavation  in  a 
highway  onfenced  or  Insecurely  covered  does 
not  apply  to  the  city,  nor  render  the  city's 
failure  to  comply  therewith  negligence  per  se. 

4.  The  fact  that  a  city  granted  B.  a  franchise 
to  excavate  in  its  streets  for  the  construction 
of  a  waterworks  plant  did  not  render  the  city 
liable  for  B.'s  failure  to  comply  with  an  ordi- 
nance requiring  excavations  in  streets  to  bo 
fenced  or  securely  covered. 

5.  VVhere  a  city  granted  a  franchise  to  B. 
to  excavate  in  its  streets  for  the  construction 
of  a  waterworks  plant,  and  B.  failed  to  prop- 
erly fence  or  cover  such  excavation,  as  requir- 
ed by_  a  city  ordinance,  by  reason  of  which 
plaintiff  was  injured,  the  city  was  only  liable 
to  plaintiff  for  a  failure  to  exercise  reasona- 
ble diligence  to  protect  such  excavation,  after 
notice  of  B.'s  failure  to  do  so. 

6.  In  an  action  for  injuries  sustained  by  B.'s 
failure  to  properly  guard  or  cover  excavations 
in  a  street,  as  required  by  a  city  ordinance, 
making  a  failure  to  so  guard  or  cover  such  ex- 
cavations a  misdemeanor,  punishable  by  a  fine, 
snch  ordinance  is  admissible,  as  against  the 
city,  on  the  issue  of  negligence  vel  non. 

7.  An  instruction  that  plaintiff  could  not  re- 
cover for  injuries  sustained  by  falling  into  an 
unprotected  ditch  in  a  city  street,  if  he  had 
previous  notice  of  the  existence  of  the  ditch, 
was  erroneous. 

8.  In  an  action  for  injuries  sustained  by 
plaintiffs  falling  into  an  unprotected  ditch  in 
a  city  street,  evidence  that  for  the  last  15  or 
20  years  plaintiff  had  been  addicted  to  the 
excessive  use  of  intoxicants   was  inadmissible. 

Appeal  from  district  court,  Caldwell  coun- 
ty;   li.  W.  Moore,  Judge. 

Action  by  J.  W.  Browne  against  3.  A. 
Bachman  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintifF  appeals.  Re- 
versed. 

McNeal  ft  Ellis,  for  appellant  B.  B. 
Coopwood,  M.  O.  Jeftrey,  and  A  B.  Storey, 
tor  appellees. 

KEY,  J.  Appellant  brought  this  snit 
against  J.  A  Bachman  and  the  city  of  Lock- 
hart,  to  recover  damages  caused  by  the 
plalntUTs  stepping  Into  a  ditch  In  the  night- 
time In  a  public  street,  within  the  corporate 
limits  of  the  dty  of  Lockhart  The  trial  In 
tbe  court  below  resulted  In  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

We  sustain  the  first  assignment  of  error, 
which  complains  of  the  ruling  of  the  court 
In  not  permitting  tbe  plalntlfr  to  Introduce 
In  evidence  an  ordinance  of  the  dty  of  Lock- 
bart,  plead  by  blm  in  his  petition,  and  which 
be  charged  the  defendants  with  violating. 
Tbe  ordinance  referred  to  reads  as  follows: 
"Chapter  2,  art  31.  Anyone  who  shall  dig  or 
cause  to  be  dug,  any  excavation  on  or  ad- 
joining any  highway,  street  alley  or  side- 
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walk,  or  upon  any  nnlndosed  lot  or  sqiure 

within  tbe  limits  of  this  city,  and  shall  leave 
the  same  nnfenced,  or  not  securely  covered, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  less 
than  one  nor  more  than  five  dollars."  We 
hold  that  this  ordinance  was  valid,  and  if 
the  defendant  Bachman  violated  It  such  vio- 
lation on  his  part  was  negligence  per  se; 
and  If,  as  a  result  thereof,  the  plaintiff  was 
Injured,  without  fault  on  bis  part  Bachman 
win  be  liable  to  bim  for  such  Injury.  City 
of  Corslcana  t.  Tobln  (Tex.  Clv.  App.)  67  S. 
W.  319;  Sullivan  v.  City  National  Bank  (Tex. 
Clv.  App.)  65  S.  W.  40;  H.  B.  &  N.  Railway 
Co.  V.  Pollard  (Tex.  Civ.  App.)  66  S.  W.  851. 
However,  as  the  city  of  Lockhart  Is  a  munld- 
pal  corporation,  we  bold  that  the  ordinance 
does  not  apply  to  It;  and,  therefore,  a  viola- 
tion of  the  ordinance  would  not,  as  against 
the  dty,  constitute  negligence  per  se.  Rltz 
T.  Caty  of  Austin,  1  Tex.  Clv.  App.  455,  20 
S.  W.  1029;  Fleming  v.  Loan  Agency,  87 
Tex.  288,  27  S.  W.  126,  26  L.  R.  A.  250;  Sea- 
right  V.  City  of  Austin  (Tex.  Clv.  App.)  42 
S.  W.  857.  As  a  matter  of  fact  It  cannot 
successfully  be  contended  that,  because  the 
dty  of  Lockhart  granted  Bachman  a  fran- 
chise which  authorized  him  to  excavate  in 
tbe  streets  for  the  purpose  of  putting  In  a 
waterworks  plant  therefore  It  would  be  a 
party  to  Bachman's  failure  to  comply  with 
the  ordinance.  If  the  city  Is  liable  at  all, 
such  liability  must  rest  alone  upon  the  the- 
ory that  Bachman  failed  to  properly  guard 
tbe  excavation,  and  that  after  due  notice 
thereof,  the  dty  failed  to  exercise  reason- 
able diligence  to  accomplish  that  purpose  it- 
self. However,  we  think  the  ordinance  was 
admissible  against  tbe  city  itself  upon  the 
Issue  of  negligence  vel  non,  upon  the  same 
principle  that  rules  and  regulations  made  by 
railway  companies  for  the  guidance  of  their 
employes  are  admissible  against  sucb  com- 
panies upon  the  issue  of  negligence. 

We  also  sustain  some  of  the  criticisms 
urged  against  the  fifth  paragraph  of  the 
court's  charge.  It  assumes  that  tbe  plain- 
tiff could  not  recover  If  he  bad  previous 
notice  of  the  existence  of  the  dltcb;  where- 
as, be  might  have  known  that  tbe  ditcb  bad 
been  dug,  but  bad  no  notice  of  the  fact 
that  It  bad  not  been  securely  covered,  as 
authorized  by  the  city  ordinance.  Of  course. 
If  he  knew  that  an  open  ditch  was  there, 
and  voluntarily  stepped  In  It,  sucb  conduct 
on  his  part  would  prevent  a  recovery  If  It 
constituted  contributory  negligence.  Said 
paragraph  of  the  charge  was  also  somewhat 
confusing,  as  pointed  out  In  appellant's  brief. 

We  also  sustain  the  eleventh  assignment 
Of  error,  which  complains  of  the  action  of 
the  court  In  permitting  the  defendants  to 
prove  that  for  the  last  15  or  20  years  the 
plaintiff  had  been  addicted  to  the  excessive 
use  of  intoxicants.  Whether  or  not  the  plain- 
tiff was  drunk  on  the  occasion  In  question 
was  a  legitimate  inquiry,  but  proof  of  drunk- 
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ennen,  or  tbe  excesstve  ase  of  Intoxicants, 
on  other  occ&Blons,  was  not  admissible. 
Ballway  t.  Johnson,  92  Tex.  380,  48  S.  W. 
668;  Railway  t.  Itcs,  71  a  W.  7T2,  6  Tex. 
Ct  Rep.  410. 

Assignments  presenting  other  questions  of 
law  are  overruled;  but  this,  however,  does 
not  Involve  any  expression  of  opinion  by 
this  court  upon  the  merits  of  the  case  as  de- 
veloped by  the  testimony. 

For  the  error  indicated,  the  Judgment  to 
reversed  and  the  cause  remanded.  Reversed 
and  remanded. 


CORRALITOS  CO.  t.  MACKAT.* 

(Court  of  Civil  Appeals  of  Texas.     Jan.  28, 

1903.) 

PARTNERS— ACCOUNTINO—INTERBST— STATE- 
MENT OF  FACTS— STRIKING  OUT. 

1.  Where  the  trial  judge  was  misled  by  the 
misrepresentations  of  api^Ilaut's  attorney  into 
■igning  a  statement  of  facts  not  ae;reed  to  by 
the  parties,  nor  made  out  by  tlie  judge  from 
statements  submitted  to  him  by  the  parties, 
and  which  did  not  give  a  true  statement  of  the 
facts  produced  at  the  trial,  it  was  not  error  to 
strike  out  such  statement  on  motion. 

2.  Where,  In  an  action  for  a  partnership  ac- 
counting, it  appears  that  the  defendant  kept 
all  the  property,  books,  and  accounts;  that  a 
certain  amount  became  due  to  plaintitC  on  a 
certain  date;  and  that  defendant,  though  fre- 
quently requested,  refused  to  render  a  state- 
ment of  the  account,  and  wrongfully  claimed 
that  plaintifF  was  indebted  to  defendant,  and 
refused  to  pay  plaintiff  anything  —  interest 
should  be  allowed  from  such  date. 

Appeal  from  district  court.  El  Paso  county; 
A.  M.  Walthall,  Judge. 

Action  by  Hugh  Mackay  against  the  Cor- 
ralitos  Company.  From  a  Judgment  In  favor 
of  plalntltf,  defendant  appeals.    Affirmed. 

Millard  Patterson  and  G.  N.  Buckler,  tor 
appellant.    B.  V.  Bowden,  for  appellee. 

FLT,  J,  This  suit  was  Instituted  by  ap- 
pellee to  procure  an  accounting  between  him 
and  appellant,  and  to  recover  from  appellant 
the  sum  of  $1,972.08,  with  Interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  22d  day  of 
April,  1899.  A  trial  by  Jury  resulted  In  a 
verdict  and  Judgment  for  appellee  In  the  sum 
of  $1,460.20,  with  Interest  at  6  per  cent,  per 
annum  from  April  22,  1899. 

After  the  record  in  this  case  had  reached 
this  court,  a  motion  to  strike  out  the  state- 
ment of  facts  was  made  by  appellee,  which 
was  not  considered  by  this  court,  on  the 
ground  that  the  district  court  alone  could  cor- 
rect Its  record.  Appellee  then  filed  his  mo- 
tion in  the  district  court  to  strike  the  state- 
ment of  facts  from  the  record  for  the  follow- 
ing reasons: 

"First  Said  alleged  and  pretended  state- 
ment of  facts  is  neither  a  correct  nor  com- 
plete statement  of  the  material  facts  proved 
in  said  cause;  and,  second,  because  In  more 
than  one  Instance,  as  will  be  hereinafter 

•Rehearing  denied  March  11,  1903,  and  writ  ot  er- 
ror denied  bj  aupreme  court. 


shown.  It  misstatea  the  testtmoqy  u  to  mat- 
ters material  to  plaintitTs  rights,  and  omits 
a  large  amount  of  testimony  material  to 
plalnticr*s  rights,  as  will  be  also  shown;  and, 
third,  because  said  alleged  and  pretended 
statement  was  presented  to  the  trial  Judge 
for  his  certificate  and  signature  without  tbe 
consent  or  knowledge  of  plaintiff  or  his  at- 
torney, and  without  any  effort  being  made 
by  defendant's  attorneys  to  agree  with  plain- 
tiff's attorney  upon  a  statement  of  facts  to 
said  cause;  and,  fourth,  because  the  certifi- 
cate and  signature  thereto  of  the  Honorable 
A.  M.  Walthall,  the  Judge  of  this  court  be- 
fore whom  this  cause  was  tried,  was  pro- 
cured by  defendant's  attorney,  C.  N.  Buckler, 
by  stating,  and  thereby  -wrongfully  creating 
upon  the  mind  of  the  said  Judge  the  Impres- 
sion and  belief,  that  said  alleged  and  pre- 
tended statement  of  facts  was  substantially 
In  accordance  with  plalntlBTs  contention  of 
what  It  should  be,  when  In  truth  and  in  fact 
It  Is  not  nor  was  not  so;  fifth,  because  said 
alleged  and  pretended  statement  of  facts  was 
not  prepared  by  the  Hon.  A.  M.  Walthall, 
the  Judge  of  this  court,  before  whom  said 
cause  was  tried,  and  whose  certificate  and 
signature  are  attached  to  same,  nor  was  it 
examined  or  read  over  by  him,  nor  were  the 
contents  thereof  known  to  him  at  the  time 
he  signed  the  same,  and  same  was  signed 
and  certified  by  said  Judge  without  having 
examined  any  statement  of  facts  prepared 
and  furnished  by  plaintiff,  and  without  giv- 
ing plaintiff  any  opportunity  to  be  heard  con- 
cerning said  statement,  or  to  present  a  state- 
ment of  facts,  said  Judge  being  led  into  so 
doing  by  the  improper  action  and  said  incor- 
rect statements  of  defendant's  attorney,  C. 
N.  Buckler." 

Appellant  appeared,  and  answered  to  the 
motion,  and  It  was  tried  before  the  Honor- 
able A.  M.  Walthall,  who  had  tried  the  cause 
on  Its  merits,  and,  after  hearing  the  testi- 
mony, he  entered  the  following  order: 
"Now,  on  this  3d  day  of  November,  A.  D. 
1002,  came  on  for  hearing  the  motion  of  the 
plaintiff  heretofore  filed  in  this  cause  to 
strike  out  from  the  records  and  files  the  state- 
ment of  facts  heretofore  filed  in  this  cause  by 
tbe  defendant  in  the  office  of  the  clerk  of  this 
court,  which  bears  the  clerk's  file  mark  of 
date  March  3,  1902,  and  it  appearing  to  the 
court  that  defendant  was  duly  served  with 
notice  of  said  motion,  and  defendant  having 
answered  to  said  motion,  and  agreed  that  the 
same  be  set  down  for  hearing  on  this  date, 
and  both  parties  appearing  by  their  respec- 
tive attorneys,  and  announcing  ready  for 
trial  on  said  motion,  the  court  proceeded  to 
hear  same,  and  after  hearing  and  consider- 
ing said  motion  and  the  exhibits  attached 
thereto,  with  all  affidavits  and  defendant's 
answer  and  affidavits  made  a  part  thereof, 
the  court  doth  find  that  said  statement  of 
facts  so  filed  Is  not  a  statement  agreed  upon 
by  the  parties  or  their  attorneys,  and  signed 
by  them,  and  approved  by  the  Judge  after 
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finding  same  to  be  correct,  aa  .provided  by  ar- 
ticle 1379,  Bey.  St. ;  nor  Is  the  said  statement 
a  correct  statement  of  facts  made  out  by  the 
Jndge  from  respectlTe  statements  submitted 
to  blm  by  the  parties  and  from  bis  own 
knowledge  of  the  facts  proven  on  the  trial, 
and  ordered  filed  and  made  a  part  of  the  rec- 
ord, as  provided  by  article  1380,  Id.,  and  that 
the  certificate  of  the  trial  Judge  to  said  state- 
ment of  facts  should  not  have  been  given, 
nor  said  statement  of  facta  filed  in  this  case: 
It  Is  therefore  ordered  and  adjudged  by  the 
court  that  said  motion  be  sustained,  and  that 
said  statement  of  facts  so  filed  by  the  de- 
fendant in  this  cause  In  the  office  of  the  clwk 
of  this  court,  and  bearing  file  mark  of  the 
clerk  of  this  court  the  3d  day  of  March,  A. 
D.  1902,  and  appearing  to  be  a  statement 
prepared  by  the  trial  Judge,  be,  and  the  same 
'8  hereby,  stricken  from  the  records  and  files 
ji  this  cause,  and  for  naught  held,  and  that 
plaintiff  recover  of  and  from  the  defendant, 
the  Gorralltos  Company,  all  his  costs  In  and 
about  this  motion  laid  out  and  expended,  for 
which  execution  may  Issue." 

The  proceedings  on  the  motion  were  em- 
bodied In  a  supplemental  transcript,  which, 
by  agreement  of  the  partl(  i,  was  made  a 
part  of  the  record  In  this  cause. 

The  proceeding  in  connection  with  the 
statement  of  facts  is  well  sustained  by  deci- 
sions of  the  Supreme  Court,  which  have  been 
followed  by  this  court  Railway  v.  Culber- 
son, 72  Tex.  375,  10  8.  W.  706,  3  L.  R.  A. 
567,  13  Am.  St.  Rep.  805;  Boggess  v.  Harris, 
90  Tex.  476,  39  S.  W.  565;  Willis  v.  Smith, 
90  Tex.  636,  40  S.  W.  401;  Ennls  Mercantile 
Co.  V.  Wathen,  93  Tex.  622,  57  S.  W.  946; 
Johnston  v.  Arrendale  (Tex.  Civ.  App.)  71  S. 
W.  44.  The  district  Judge  having  heard  the 
testimony  and  found  from  the  same  that  the 
statement  of  facts  was  Improperly  In  the 
record,  we  conclude  that  this  court  must  be 
governed  In  reviewing  this  proceeding  as  In 
all  others,  and.  If  there  is  evidence  to  sus- 
tain the  Judgment,  It  must  be  sustained.  Re- 
gardless, therefore,  of  what  might  have  been 
the  action  of  this  court  in  the  premises  In  an 
original  proceeding,  we  find.  In  deference  to 
the  Judgment,  that  the  district  Judge  was 
misled  Into  signing  a  statement  not  agreed 
to  by  the  parties,  and  which  was  not  a  state- 
ment of  facts  made  out  by  the  Judge  from 
statements  submitted  to  him  by  the  parties. 
We  further  find  that  an  attorney  for  appel- 
lant presented  two  statements  of  facts  to 
the  trial  Judge,  saying  that  one  was  a  state- 
ment prepared  by  appellant's  attorneys  and 
the  other  by  the  attorney  for  appellee.  He 
also  stated  that  the  parties  could  not  agree 
npon  a  statement  of  facts,  and  that  appellee's 
attorney  had  made  pencil  notations  upon  the 
margin  of  the  statement  prepared  by  appel- 
lant's attorneys,  and  that  the  said  statement, 
with  the  marginal  notations  made  by  the 
attorney  for  appellee,  embodied  the  testimony 
as  contended  for  by  appellee's  attorney,  and 
that,  with  the  marginal  notations  added  to 
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the  said  statement,  only  minor  differences 
between  the  two  statements  remained.  Up- 
on this  representation  the  district  Judge  sign- 
ed his  name  to  a  certificate  to  the  statement 
of  facts  prepared  by  the  attorneys  of  appel- 
lant, which  certificate  liad  been  attached  to 
the  statement  of  facts  by  the  attorney  for 
appellant  before  it  was  presented  to  the 
Jndge.  The  statemoit  of  facts,  with  the  no- 
tations on  the  margin,  did  not  give  a  true 
statement  of  the  facts  produced  on  the  trial, 
nor  what  was  contended  for  by  appellee's  at- 
torney, and  the  statement  of  tacts  was  not 
made  up  from  the  two  statements  and  the 
memory  of  the  Judge,  and  was  signed  by  the 
Judge  upon  his  faith  in  the  representations 
made  by  the  attorney.  The  court  4Id  not, 
therefore,  err  in  striking  the  statement  of 
facts  from  the  record,  and  it  will  not  be  con- 
sidered on  this  appeal.  In  view  of  the  facts, 
it  cannot  be  maintained  that  the  want  of  a 
statement  of  facts  was  brought  about  by  a 
neglect  of  duty  upon  the  part  of  the  district 
Judge,  but  was  caused  through  the  acts  of 
an  attorney  for  appellant. 

All  of  the  assignments  of  error  gain  their 
support  from,  and  are  based  on,  the  fapts, 
and  the  suppression  of  the  statement  of  facts 
disposes  of  them.  It  Is  unnecessary,  there- 
fore, to  consider  them,  and  only  the  sev- 
enth assignment,  which  raises  the  question 
as  to  whether  it  was  proper  to  allow  In- 
terest until  there  liad  been  an  accounting 
between  the  parties,  will  be  discussed. 

It  Is  alleged  In  the  petition:    "That  on  or 

about  the  day  of  October,  1895,  the 

plaintiff  and  the  defendant  entered  into  a 
contract  in  writing  whereby  the  defendant 
employed  the  plaintiff  to  conduct  and  op- 
erate for  it  a  tannery  owned  by  defendant 
at  the  town  of  Corralltos,  In  the  state  of 
Chihnahua,  in  the  Republic  of  Mexico,  for  a 
period  of  one  year  from  the  1st  day  of  No- 
vember, 1895.  That  by  the  terms  of  said 
contract  defendant  agreed  to  furnish  all  ma- 
terial necessary  and  pay  for  all  expenses 
required  In  the  operation  of  said  tannery, 
and  for  all  cattle  hides  furnished  the  tan- 
nery by  defendant  it  should  be  allowed  the 
sum  of  five  dollars  each,  and  for  all  sheep 
hides  so  furnished  defendant  should  not  be 
allowed  anything,  except  that  the  tannery 
should  remove  the  wool,  and  turn  the  same 
over  to  defendant  For  hides  tanned  the 
defendant  was  to  allow  the  tannery  the  fol- 
lowing prices  for  all  hides  turned  over  to  the 
defendant:  Cattle  tildes  for  harness  and  sad- 
dles, 76  cents  per  pound;  soles.  In  general, 
60  cents  per  pound;  and  sheep  skins  for  up- 
per leather,  $6  per  dozen.  It  was  further 
provided  by  said  contract  that  plalntlfTs  ex- 
penses should  be  Incurred  upon  his  individ- 
ual account,  and  that  he  should  not  receive 
any  salary,  but  that  the  tannery  should  be 
liquidated  yearly,  and  the  net  proceeds  be 
equally  divided  between  plaintiff  and  de- 
fendant •  •  *  That  prior  to  the  expira- 
tion of  said  written  contract  plaintiff  and 
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defendant  modified  the  same  by  oral  agree- 
ment, whereby  the  duration  of  same  was 
extended  Indefinitely,  without  any  time  spec- 
ified for  the  liquidation  of  the  accounts,  and 
subsequently  there  was  a  further  oral  modifi- 
cation of  the  said  contract,  whereby  It  was 
agreed  that  the  tannery  would  pay  the  de- 
fendant 15  cents  each  for  sheep  skins,  and 
defendant  would  take  all  the  wool  obtained 
from  said  skins  at  the  price  of  20  cents  per 
pound.  That  during  the  period  of  the  op- 
eration of  said  tannery  by  plaintlfT  under  the 
terms  of  said  contract  beginning  on  the  Ist 
day  of  November,  1895,  and  ending  on  the 
22d  day  of  April,  1889,  the  defendant  ex- 
pended on  behalf  of  said  tannery  for  labor 
and  material  for  use  therein,  and  for  gen- 
eral expenses  in  conducting  same,  the  sum 
of  127,445,  and  received  the  net  products 
of  same,  which  amounted  to  the  sum  of 
$36,965,  leaving  the  net  profit  of  the  opera- 
tion of  said  tannery  the  sum  of  $9,520,  of 
which  plaintiff  owned  and  was  and  Is  enti- 
tled to  one-half,  or  $4,760.  •  *  *  That 
plaintiff's  personal  account  with  the  defend- 
ant was  also  kept  by  the  defendant,  and 
said  account,  and  the  books  In  which  same 
was  kept,  are  In  the  possession  of  the  de- 
fendant, and  plaintiff  cannot  give  the  Items 
thereof;  but  that  defendant  has  advanced 
plaintiff  by  way  of  supplies  and  money  from 
time  to  time  a  considerable  sum,  which,  aft- 
er paying  all  salaries  earned  and  expenses 
Incurred  by  plaintiff  in  defendant's  service 
prior  to  the  execution  of  the  contract  above 
mentioned,  amounts  to  about  the  sum  of 
$1,505.80." 

If  a  corporation  could  enter  Into  a  part- 
nership, the  allegations  of  the  petition  doubt- 
less indicate  that  a  partnership  was  formed 
between  appellant  and  appellee,  and  that 
the  object  of  this  suit  was  to  have  an  ac- 
coimtlng  between  the  partners.  It  Is  the 
rule,  however,  that  a  corporation  cannot 
form  a  partnership  with  an  Individual  or 
with  another  corporation,  unless  It  should 
have  the  power  to  enter  Into  such  partner- 
ship, granted  in  express  terms  by  Its  char- 
ter. But  where  an  attempt  has  been  made 
to  enter  into  such  partnership,  the  rules  as 
to  accounting  between  the  partners  will  be 
applied,  and  a  court  of  equity  would  not 
permit  the  value  of  the  services  or  the  prop- 
erty to  be  taken  from  the  individual  because 
the  corporation  could  not  legally  enter  into 
a  partnership.  Van  Kuren  v.  Trenton  L. 
&  Mach.  Mfg.  Co..  13  N.  J.  Eq.  302. 

It  Is  the  general  rule  that  no  Interest  is 
allowed  on  partnership  accounts  prior  to  the 
time  when  the  accounting  Is  had  and  the 
balances  ascertained,  but,  where  an  account- 
ing Is  delayed  through  misconduct  or  fraud, 
the  partner  guilty  of  such  misconduct  or 
fraud  win  be  charged  with  Interest  for  the 
time  an  accounting  has  been  thereby  de- 
layed. There  being  no  statement  of  facts, 
the  only  question  that  presents  Itself  is  as 
to  whether  the  allegations  form  a  basis  for 


charging  Interest  before  the  accounting  took 
place.  It  is  alleged  In  the  petition  that  the 
amount  claimed  became  due  on  April  22, 
1889,  and,  further,  "that,  although  frequently 
requested  so  to  do  by  plaintiff,  the  defend- 
ant has  failed  and  refused,  and  stiU  fails 
and  refuses,  to  render  plaintiff  a  true,  cor- 
rect, and  full  statement  of  the  accounts  per- 
taining to  the  operation  of  said  tannery,  but 
has  only  rendered  a  partial.  Incomplete,  and 
Incorrect  account  of  the  same,  and  wrong- 
fully claims  that  plaintiff  Is  Indebted  to  it, 
and  has  refused,  and  now  refuses,  to  pay 
the  plaintiff  any  sum  whatever."  The  alle- 
gations are  sufllcient  to  admit  proof  of  mis- 
conduct, and,  In  the  absence  of  a  statement 
of  facts,  the  presumption  will  be  Indulged 
that  the  evidence  sustained  the  verdict. 
The  Judgment  Is  aflSrme^. 


MERCHANTS'  &  PLANTERS'  OIL  CO.  t. 
BURNS  et  al.» 

(Court  of  CHvU  Appeals  of  Texas.  Feb.  -20. 
1903.) 

MASTER  AND  8BRVANT— SERVANT"  S  DEATH- 
ACTION  BY  WIDOW-JOINDBR  OF  MOTHER- 
IN-LAW— SAFE  PLACE  TO  WORK-PROXIMATE 
CAUSE  —  ASSUMPTION  OP  RISK  —  FKLLOW- 
SBRVANT  DOCTRINE  —  INSTRUCTIONS  —  AP- 
PLICABILITY. 

1.  Rev.  St.  arts.  3021,  3022,  provide  that  an 
action  for  death  shall  be  for  the  sole  benefit  of 
the  surviving  husband,  wife,  children,  and  par- 
ents of  the  decedent,  and  may  be  brought  by 
all  of  the  parties  entitled,  or  by  any  one  or 
more  for  the  benefit  of  all.  Article  3027  pro- 
vides that  the  damages  recovered  may  be  ap- 
portioned by  the  jury.  Held,  in  an  action  by  a 
widow  for  negligently  causing  the  death  of  her 
husband,  that  the  failure  to  join  the  husband's 
mother  as  party  plaintiff  was  not  prejudicial, 
in  view  of  her  joinder  as  defendant  and  the 
fact  that  the  jury  awarded  the  entire  recovery 
to  plaintiff. 

2.  Decedent  was  killed  by  the  throwing 
down  of  a  platform  on  which  he  was  at  work 
repairing;  a  cable  over  railroad  tracks,  the  acci- 
dent bemg  occasioned  by  the  smokestack  of  an 
engine  striking  the  cable.  The  premises  were 
those  of  the  decedent's  employer,  and  were  in- 
closed by  a  high  fence,  railroad  trains  having 
access  thereto.  It  was  customary  for  an  en- 
gine to  whistle  when  about  to  enter,  and  the 
employer  had  a  man  to  open  the  gate,  but  there 
was  no  one  to  warn  employes  engaged  in  the 
work  decedent  was.  An  approaching  engine 
was  not  visible  from  the  platform  where  de- 
cedent was  stationed.  On  the  occasion  in  ques- 
tion the  gateman  was  absent  when  the  engdne 
entered.  Held,  that  the  employer  was  negligent 
in  failing  to  furnish  a  safe  place  to  decedent  in 
which  to  work. 

3.  The  employer's  negligence  In  failing  to 
have  a  watchman  was  a  concurring  proximate 
cause  with  the  negligence  of  the  railroad  com- 
pany in  entering  the  yard  without  a  signal  and 
in  colliding  with  the  cable,  so  as  to  charge  the 
employer. 

4.  The  employer  requested  an  instmction  that 
it  was  entitled  to  a  verdict  if  the  jury  should 
believe  that  an  ordinarily  prudent  man  would 
not  have  stationed  a  lookont  to  watch  for  ap- 
proaching engines.  Beld,  that  a  refusal  of  the 
mstruction  was  not  error,  it  being  inapplicable 
to  the  facts,  In  view  of  the  absence  of  the 
gateman  when  the  engine  entered. 

'ReheartuK  denied,  and  VTit  o(  error  granted  hf 
auprema  court. 
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5.  The  engine  occasioning  the  accident  had 
entered  the  yard  once  before  that  morning,  and 
the  employer's  superintendent  instructed  dece- 
dent's foreman,  in  decedent's  presence,  not  to 
go  to  worli  until  the  engine  left  the  yard.  Aft- 
er the  engine  left  and  the  gate  had  been  closed, 
decedent  went  to  work.  On  its  return  the  en- 
gine gave  no  signal.  Held,  that  decedent  did 
not  assume  the  risk. 

6.  Where  a  master  intrusts  to  another  the 
duty  of  providing  his  employte  with  a  safe 
place  in  which  to  work,  in  that  respect  he  is 
the  agent  of  the  employer,  though  in  the  per- 
formance of  his  other  duties  he  might  be  the 
fellow  servant  of  the  other  employto. 

Error  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Maggie  Bums  against  the  Mer- 
chants' &  Planters'  Oil  Company  and  oth- 
ers. Judgment  for  plaintiff,  and  the  defend- 
ant company  brings  error.    AHlrmed. 

Hutcheson,  Campbell  &  Hutcheson  and 
Baker,  Botts,  Baker  &  LoTett,  for  plaintiff 
lu  error.  J.  B.  Brockman,  O.  T.  Holt,  and 
J.  M.  Cobb,  for  defendants  In  error. 

GARRETT,  O.  J.  Maggie  Bums  brought 
this  suit  In  the  district  court  of  Harris  county 
originally  against  the  Merchants'  &  Planters' 
Oil  Company  and  the  Texas  &  New  Orleans 
Railroad  Company  to  recover  damages  for 
tbe  death  of  her  husband,  Ben  Bums,  which 
she  alleged  resulted  from  Injuries  received 
by  blm  caused  by  tbe  negligence  of  the  de- 
fendants. Amos  and  Fannie  Burns,  mother 
and  father  of  the  deceased,  were  made  par- 
ties defendant  Amos  died  pending  the  suit, 
and  tbe  cause  was  discontinued  as  to. him. 
This  is  the  second  appeal.  63  S.  W.  1061. 
Tbe  first  appeal  was  by  the  plaintiff  from 
a  Judgment  in  ber  favor  against  tbe  oil  com- 
pany for  the  sum  of  $500  and  in  favor  of 
the  defendant  Texas  &  New  Orleans  Rail- 
road Company.  Tbe  judgment  was  also 
against  Fannie  Bums  that  she  take  notb- 
iDg.  Plaintiff  alone  appealed,  and  the  Judg- 
naent  In  her  favor  against  tbe  oil  company 
was  reversed,  on  the  ground  that  It  was  in- 
sufficient in  amount.  The  oil  company,  by 
cross-assignments  of  error,  denied  any  lia- 
bility for  the  death  of  tbe  plaintiff's  bus- 
band,  because  it  was  the  result  of  tbe  neg- 
ligence of  a  fellow  servant  of  tbe  deceased, 
and  because  the  oil  company  was  a  corpora- 
tion, and  not  responsible  for  tbe  negligence 
of  its  servants  or  agents.  These  assignments 
were  overraled.  Tbe  judgment  in  favor  of 
tbe  railroad  company  was  affirmed,  and  as 
to  Fannie  Bums,  who  did  not  appeal,  it  was 
left  nndisturt)ed.  Deceased  was  killed  by 
the  running  of  a  switch  engine  by  tbe  em- 
ployes of  the  railroad  company  Into  tbe 
premises  and  yard  of  tbe  oil  company  against 
a  cable  suspended  over  the  track,  and  which 
tbe  deceased  and  other  servants  of  the  oil 
company  were  repairing,  and  throwing  down 
a  platform  upon  which  they  were  at  work; 
and  tbe  petition  alleged  negligence  on  tbe 

f  9.  See  Hester  and  Servant,  vol.  S4,  Cent  Dig. 
I  393. 


part  of  tbe  oil  company  in  falling  (1)  to  sta- 
tion a  special  watchman  to  look  out  for  tbe 
approach  of  engines;  (2)  to  dose  its  yard 
gate  after  the  departure  of  the  engine  upon 
Its  first  trip  that  day;  (3)  to  keep  a  watch- 
man at  tbe  gate  while  it  was  open;  and 
In  permitting  tbe  gate  to  remain  open  and 
tbe  engine  to  enter  without  the  usual  signals^ 
Tbe  defendant  pleaded  general  denial;  that 
death  of  tbe  deceased  was  caused  by  the- 
negligence  of  his  fellow  servants  and  him- 
self; assumption  of  risk  and  contributor; 
negligenca  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  Judgment  in  favor - 
of  tbe  plaintiff  against  tbe  oU  company  for- 
tbe  sum  of  $2,450,  and  that  Fannie  BumSy 
the  mother,  take  nothing  by  tbe  suit  — - 
The  deceased  was  in  the  employment  of 
tbe  defendant  oil  company  in  tbe  operation 
of  its  mill  as  a  roustat>out.  On  tbe  morning 
of  October  22,  1S96,  be  and  other  employes 
of  the  defendant  were  at  work  upon  a  plat- 
form at  tbe  end  of  one  of  defendant's  seed 
bouses,  repairing  a  two-inch  wire  cable, 
stretched  between  tliat  and  a  platform  to 
another  seed  house,  connecting  tbe  machin- 
ery in  the  two,  and  extending  over  three 
railroad  switch  tracks  running  between  the 
seed  houses  and  used  by  tbe  Texas  &  New 
Orleans  Railroad  Company  and  the  Interna- 
tional &  Great  Northern  Railroad  Company  In 
delivering  and  receiving  freight  to  and  from 
the  defendant.  The  cable  had  been  lowered 
for  tbe  purpose  of  repairing  it,  and  wliile 
tbe  men  were  at  work  an  engine  of  tbe  Texas 
&  New  Orleans  Railroad  Company  ran  into 
the  yard  along  one  of  the  tracks,  and  tbe 
smokestack  struck  tbe  cable  and  threw  down 
the  platform  to  which  it  was  attached,  and 
killed  Burns.  Tbe  engine  had  been  in  tbe 
yard  once  before  that  morning,  and  had 
only  left  it  about  20  minutes  when  It  return- 
ed and  caused  the  accident  The  yard  and 
tbe  premises  of  defendant  were  inclosed  by 
a  high  fence  with  a  gate,  where  tbe  railroad 
tracks  entered,  which  was  kept  closed.  Tbe 
tracks  were  straight,  and  there  was  nothing 
to  obstruct  tbe  view  between  tbe  gate  and 
the  cable,  a  distance  of  lietween  200  and  4C0 
yards,  but  the  platform  upon  which  the 
deceased  was  at  work  was  at  the  far  end  of 
the  seed  house  from  the  gate,  and  tbe  persons 
operating  the  engine  could  not  see  those  at 
work  on  tbe  platform;  nor  could  those  on 
tbe  platform  see  an  engine  coming  alone 
tbe  track.  At  tbe  time  of  the  accident  the- 
machinery  in  one  of  the  seed  houses  wa» 
running  and  making  considerable  noise.  la 
using  tbe  tracks  the  railroad  engines  pas3e<t 
under  the  cable,  which,  when  in  proper  posi- 
tion, was  high  enough  to  allow  the  eDgliiea 
to  pass  safely.  But  in  order  to  repair  the 
cable  it  was  necessary  to  take  it  from  the 
pulleys  upon  which  it  worked  and  slacken  it. 
When  thus  slackened  It  swung  low  enough 
to  be  caught  by  tbe  smokestack  of  a  passing 
engine.  In  order  for  an  engine  to  gain  ad- 
mittance to  the  defendant's  yard,  it  was  the 
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custom  for  the  engineer  to  approach  the  gate 
and  give. four  blasts  of  the  engine  whistle, 
when  the  gateman,  an  employ^  of  the  defend- 
ant, upon  the  order  of  the  welghmaster,  an- 
other employe,  would  open  the  gate  and  let 
it  in.  The  defendant  had  no  regular  watch- 
man to  look  out  for  the  approach  of  engines 
and  trains,  but  the  welghmaster  gave  the 
warning  to  workmen  in  the  yard  when  any 
was  given.  It  did  not  appear  who  opened 
the  gate  for  the  engine  when  It  returned 
and  ran  against  the  cable.  The  gateman  let 
it  in  that  morning,  and  after  it  went  out  the 
first  time  he  closed  the  gate,  but  left  it  un- 
locked, as  it  was  the  custom  to  do  during 
the  day.  The  engine  usually  came  Into  the 
yard  only  once  during  the  day,  and  rarely 
returned  in  the  morning. 

Defendant's  superintendent  instructed  the 
foreman  of  the  gang  charged  with  the  work, 
in  the  presence  of  deceased,  while  the  engine 
was  in  the  yard,  not  to  go  to  work  upon 
the  cable,  and  not  to  go  upon  the  platform 
until  the  engine  bad  left  the  yard,  and  the 
foreman  waited  until  the  engine  left  the  yard 
and  the  gate  bad  been  closed  before  he  com- 
menced work  or  went  upon  the  platform.  It 
seems  that  upon  Its  return  Into  the  yard 
the  engine  gave  no  signaL  The  foreman 
under  whose  direction  the  deceased  was 
working  had  no  power  to  employ  or  dis- 
charge the  men  under  his  supervision.  He 
was  simply  In  charge  of  the  particular  work. 
At  the  time  of  the  accident  some  of  the  men 
La  the  gang  were  at  work,  and  others  were 
standing  around  looking  on,  but  none  was 
down  on  the  track  keeping  a  lookout  for  en- 
gines. There  were  enough  men  to  have  spar- 
ed one  for  this  purpose. 

The  deceased  and  the  plaintiff  were  mar- 
ried April  27,  188a  They  had  no  children. 
He  was  receiving  $1.25  a  day.  At  the  time 
of  his  death  he  was  28  years  old,  and  is 
good  health.  Plaintiff  was  30  years  of  age 
at  the  time  of  the  trial,  and  In  good  health. 
She  testified  that  the  plaintiff  gave  all  hia 
earnings  to  her.  It  was  not  shown  that  bis 
mother  received  anything.  Our  conclusion 
Is  that  the  death  of  the  plaintiff's  husband 
was  caused  by  the  negligence  of  the  defend- 
ant, without  fault  on  his  part,  and  that  she 
sustained  damages  to  the  amount  of  the  ver- 
dict 

1.  The  first  error  assigned  by  the  defend- 
ant Is  that  the  court  erred  in  permitting  the 
plaintiff,  as  the  widow  of  the  deceased,  to 
maintain  the  suit  in  her  sole  name,  and  for 
her  exclusive  benefit,  and  against  Fannie 
Bums,  the  mother  of  the  deceased,  as  a  party 
defendant.  The  statute  provides  that  the  ac- 
tion shall  be  for  the  sole  and  exclusive  bene- 
fit of  the  surviving  husband,  wife,  children, 
and  parents  of  the  person  whose  death  has 
been  negligently  caused,  and  that  it  may  be 
brought  by  all  of  the  parties  entitled  to  dam- 
ages, or  by  any  one  or  more  of  them  for  the 
benefit  of  all.  Rev.  St  arts.  3021,  3022.  And 
the  damages  recovered  may  be  apportioned 


by  the  Jury  In  their  verdict  Article  3027. 
Even  If  the  mother,  Fannie  Bums,  should  not 
be  concluded  by  the  former  Judgment  from 
which  she  did  not  appeal,  as  we  think  may 
be  the  case,  we  think  that  >8  Bhe  was  before 
the  court,  with  the  opportunity  to  assert  her 
right  to  a  part  of  the  recovery,  and  the  Jury 
having  found  that  she  was  not  entitled  to  any 
of  It,  It  would  not  be  error  requiring  a  re- 
versal of  the  Judgment  for  tbe  plaintiff  to 
fail  to  Join  her  in  the  petition  as  a  plaintiff,  or 
to  aver  her  refusal  to  Join,  especially  since 
tbe  petition  alleges  that  she  Is  the  mother  of 
the  deceased,  and  asks  that  the  damages  be 
apportioned  among  the  parties  entitled  there- 
to, as  shall  appear  upon  the  trial.  The  peti- 
tion having  alleged  the  facts  necessary  to 
enable  the  Jury  to  apportion  the  damages, 
and  they  having  heard  the  evidence  and 
awarded  the  full  amount  thereof  to  the  plain- 
tiff, while  the  only  other  person  who  could 
claim  any  benefit  therein  was  before  the 
court  we  cannot  think  that  the  error,  if  any. 
in  not  making  the  mother  a  party  plaintiff, 
was  material. 

2.  It  is  contended  by  the  second  assign- 
ment of  error  tbat  tbe  Judgment  should  be 
reversed  because  the  uncontradicted  testi- 
mony shows  that  the  defendant  used  due  care 
to  furnish  a  safe  place  for  the  deceased  to 
Work,  and  that  there  was  no  evidence  to  Jus- 
tify a  finding  In  plaintiff's  favor  under  the 
Issues  raised  by  the  pleading  and  submitted 
In  the  charge.  The  Issue  was  properly  and 
correctly  submitted  to  the  Jury.  There  was 
sufficient  evidence  to  require  the  submission 
of  the  Issue  of  whether  the  defendant  should 
not  have  had  a  watchman  to  warn  the  de- 
ceased of  the  approach  of  the  engine,  or  to 
keep  some  one  at  the  gate.  It  was  shown 
to  have  depended  upon  the  custom  of  the 
engineer  to  sound  four  blasts  of  the  whistle 
whenever  an  engine  was  alx>ut  to  enter  the 
yard,  and  that  it  had  a  man  whose  duty  it 
was  to  open  the  gate,  and  one  to  let  the 
engine  crew  know  what  work  was  required  to 
be  done;  but  there  was  no  one  whose  duty  It 
was  to  warn  such  of  the  employes  as  ifiight 
be  engaged  in  work,  as  the  deceased  was,  at- 
tended with  danger  from  the  approach  of  an 
engine  along  the  track  between  the  seed 
houses.  Although  the  gate  may  have  been 
closed,  it  was  left  unlocked,  and  the  evidence 
shows  that  the  gateman  was  not  at  the  gate 
when  the  engine  returned,  and  did  not  know 
who  opened  it  The  rule  for  the  protection 
of  the  deceased  seems  to  have  been  no  more 
than  a  general  rule  to  keep  the  gate  closed, 
though  unlocked,  and  to  have  a  certain  em- 
ploye to  open  It  when  the  whistle  sounded, 
which  did  not  require  even  the  giving  of  no- 
tice to  employes  working  In  the  yard  and 
likely  to  be  put  In  danger.  The  occasion  re- 
quired a  special  watchman,  and  the  evidence 
required  the  submission  of  the  issue,  and 
was  amply  sufficient  to  support  the  verdict. 
The  evidence  also  showed  that  the  defendant 
failed  to  keep  a  watchman  at  the  gate,  and 
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InferentlaUy  tbat  It  failed  to  keep  tbe  gate 
closed,  because,  -when  tbe  engine  entered  tbe 
•econd  time.  It  did  so  without  tbe  knowledge 
of  any  employe  of  tbe  defendant,  and  wltbout 
giving  any  signal  for  tbe  gate  to  be  opened. 

3.  It  may  be  true  tbat  tbe  persons  In 
charge  of  the  engine  were  negligent  In  enter- 
ing tbe  yard  without  giving  the  customary 
signal,  and  In  running  against  the  cable, 
which  was  In  plain  view,  but  that  was  not 
tbe  direct  and  proximate  cause  of  Ben  Bums' 
death.  It  was  concurrent  negligence  with 
that  of  tbe  defendant  What  happened  was 
just  what  might  have  been  reasonably  antic- 
ipated by  tbe  defendant  If  tbe  gate  was  left 
unguarded  and  an  engine  was  allowed  to  ea- 
ter tbe  yard  and  approach  the  cable  without 
warning.  The  third  assignment  of  error,  tbat 
tbe  negligence  of  tbe  Texas  &  New  Orleans 
Bailroad  was  the  direct  and  proximate  cause 
of  tbe  accident,  is  therefore  overruled. 

4.  The  fourth  and  fifth  assignments  of  er- 
ror are  to  the  effect  that  a  peremptory  in- 
struction should  have  been  given  to  the  Jury 
to  return  a  verdict  in  favor  of  the  defend- 
ant, and  that  tbe  plaintiff  failed  to  show  by 
any  evidence  that  the  defendant  failed  In  any 
of  tb3  particulars  alleged  to  use  ordinary  care 
to  famish  the  deceased  a  reasonably  safe 
place  to  work.  The  disposition  made  of  the 
second  assignment,  and  of  tbe  ttilrd,  and  of 
those  noticed  further  on,  renders  It  unneces- 
sary to  give  further  attention  to  these. 

5.  The  refusal  of  tbe  court  is  complained 
of  under  the  sixth  assignment  to  give  special 
charge  No.  3,  requested  by  the  defendant, 
requiring  tbe  Jury  to  return  a  verdict  In  its 
favor  if  they  should  believe  that  an  ordinar- 
ily prudent  man  would  not  under  tbe  condi- 
tions then  existing  have  stationed  a  lookout 
to  watch  for  approaching  engines  or  cars. 
The  flrst  and  tenth  paragraphs  of  the  general 
charge,  and  special  charge  No.  2,  given  at  the 
request  of  tbe  defendant,  were  sufficient  to 
present  this  Issue,  and  the  failure  to  give  the 
special  Instruction  No.  3  was  not  error,  even 
If  it  should  be  conceded  that  it  was  appli- 
cable to  the  facts  of  the  case;  and  it  was  not 
applicable,  because  tbe  evidence  showed  tbat 
the  gate  watchman  was  not  present  when  the 
engine  returned,  and  tbat  tbe  gate  had  been 
left  unlocked.  Special  charge  No.  7,  tbe  re- 
fusal of  which  is  complained  of  under  the 
seventh  assignment  of  error,  was  properly  re- 
fused, because  it  is  upon  tbe  weight  of  the 
evidence,  and  the  facts  grouped  therein  do 
not  presmt  a  defense  to  tbe  plaintiff's  cause 
of  action. 

6.  The  snbmlsslcm  of  tbe  measure  of  dam- 
ages Is  made  the  subject  of  the  eighth  and 
ninth  assignments,  the  charge  given  by  the 
conrt  and  the  action  of  the  court  in  refusing 
special  instruction  No.  9,  requested  by  tbe 
defendant,  having  been  assigned  as  error. 
The  charge  given  is  correct,  but  not  so  full 
as  it  might  have  been.  But  while  the  re- 
qaested  instructlcm  Is  also  correct,  and  pre- 
sents the  measure  of  damages  more  fully 


than  the  charge  given,  yet  the  amoimt  of  the 
verdict  does  not  suggest  any  injury  that  the 
defendant  is  likely  to  have  received  from  the 
failure  to  give  it  also. 

7.  There  was  no  error  requiring  a  reversal 
of  the  Judgment  In  tbe  court's  definition  of 
ordinary  care,  or  its  refusal  to  give  to  the 
Jury  special  charge  No.  4,  requested  by  the 
defendant  The  set  definition  given  by  the 
court  is  not  positive  error,  being  not  worse 
tban  a  definition  that  does  not  define;  but  in 
other  portions  of  tbe  charge  ordinary  care  is 
more  fully  defined,  and  is  defined  according 
to  the  mle  requested  by  the  defendant  The 
charge  given  on  proximate  result  was  a  suffi- 
ciently correct  statement  of  the  law.  Hence 
we  think  that  tbe  tenth,  eleventh,  and 
twelfth  assignments  of  error  present  no 
ground  tor  the  reversal  of  the  Judgment  of 
the  court  below. 

8.  It  is  quite  clear  to  our  minds  that  tbe 
question  of  an  assumption  of  the  risk  that  re- 
sulted in  the  death  of  Ben  Bums  does  not 
arise  under  the  facts  of  the  case.  There  was 
no  error  in  the  refusal  of  the  court  to  give  the 
Jury  special  charge  No.  6,  by  which  the  de- 
fendant sought  to  submit  to  them  the  ques- 
tion of  assumed  risk. 

9.  The  doctrine  of  fellow  servant  does  not 
apply  to  the  facts.  It  was  the  duty  of  tbe 
defendant  to  use  due  care  in  providing  a  safe 
place  for  the  deceased  to  work,  and  any  per- 
son to  whom  any  duty  in  this  respect  should 
be  Intrusted  by  the  defendant  would,  for  that 
purpose,  be  its  agent,  although  in  the  per- 
pormance  of  other  duties  he  might  be  the  fel- 
low servant  of  the  deceased.  The  court 
tb«refore  properly  refused  to  give  the  Jury 
in  charge  special  Instructions  Nos.  6  and  8, 
set  out  In  the  fourteentli  and  fifteenth  assign- 
ments of  error. 

10.  There  Is  no  error  in  tbe  charge  of  tbe 
court  in  defining  tbe  duty  of  the  defendant  to 
furnish  a  safe  place  for  the  deceased  to  work. 
It  is  apparent  from  tbe  charge  that  It  was 
only  required  to  exercise  ordinary  care  to  do 
so.  The  sixteenth  assignment  of  error  is 
overruled.  The  Judgment  of  the  court  below 
is  affirmed. 

Affirmed. 


Eli  PASO  &  N.  W.  RY.  CO.  et  al.  v.  Mc- 
COMAS. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  11, 
1003.) 

SBRVANT— INJURIES  —  DBPBCTIVBLT  LOADED 
CAR  —  DUTY  OF  MASTER  —  ASSUMPTION  OF 
RISK  —  NBOLIOENCE  —  PROXIMATE  CAUSE 
—WHAT  LAW  GOVERNS— EVIDENCE— ISSUES 
FOR  JURY. 

1.  When  there  Is  no  evidence  to  support  an 
issue  raised  by  the  pleadings,  it  is  error  to  sub- 
mit such  issue  to  the  jury. 

2.  Testimony  tbat  after  an  accident  to  a  serv- 
ant, alleged  to  be.  owing  in  part  to  the  use  of  a 
car  with  defective  wheels,  the  car  was  placed 
on  a  switch  at  a  certain  point,  where  it  remain- 
ed for  three  days,  and  tbat  in  going  to  and  from 
such  point  the  car  was  jolting,  taken  in  connec- 
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tion  with  evidence  that  wheels  worn  flat  from 
the  sliding  resulting  from  the  application  of 
brakes  will  cause  a  car  to  jolt,  establishes  only 
the  fact  of  jolting,  but  does  not  prove  the  cause 
of  it,  or  warrant  the  court  in  submitting  the  is- 
sue whether  the  wheels  were  defective. 

3.  Plaiutiff,  while  riding  in  a  box  car  assigned 
to  the  use  of  the  bridge  gang  of  which  he  was  a 
member,  was  struck  and  injured  by  a  piece  of 
lumber,  which  fell  ofE  of  an  improperly  loaded 
flat  car  in  front  and  was  precipitated  into  the 
box  car.  Held  that,  though  plaintiff  assisted  in 
loading  the  flat  car,  it  was  loaded  under  the 
supervision  of  the  foreman  of  the  bridge  gang, 
■whose  duty  it  was  to  see  that  it  was  properly 
loaded  before  it  was  placed  in  the  train,  and 
plaintiff  had  the  right  to  assume  that  the  fore- 
man had  discharged  his  duty. 

4.  While  ridiug  in  a  car,  an  employ*  was 
struck  and  injured  by  a  piece  of  lumber  falling 
from  another  car,  alleged  to  have  been  negli- 
gently loaded.  The  car  was  loaded  in  New 
Mexico,  but  the  injury  occurred  in  Texas.  Held, 
that  the  laws  of  Texas  would  determine  de- 
fendant's  liability. 

5.  Where  a  flat  car  is  negligently  loaded 
with  lumber  and  placed  in  a  train  for  transpor- 
tation, and  such  negligence  is  the  proximate 
cause  of  injury  to  an  employe,  the  railroad's 
liability  for  the  consequences  of  the  injury  is 
established;  and  it  is  not  essential  to  plaintifTs 
recovery  that  defendant  should  have  anticipated 
that  a  piece  of  lumber  would  fall  from  the  car, 
and  be  precipitated  into  the  car  on  which  plain- 
tiff was  riding,  and  cause  the  injury. 

Appeal  from  district  coart.  El  Paso  connty; 
•J.  M.  Gogglu,  Judge. 

Action  by  S.  S.  McComas  against  the  El 
Paso  &  Northwestern  Railway  Company  and 
the  El  Paso  &  Northeastern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

The  appellee  sued  appellants  for  (20,000 
damages  for  personal  injuries  alleged  to  have 
been  inflicted  by  the  latter's  negligence.  He 
rcovered  Judgment  for  $5,000,  from  which 
this  appeal  is  prosecuted.  After  alleging 
that  appellant  companies  were  engaged  to- 
gether in  operating  a  continuous  line  of  rail- 
way, extending  from  El  Paso,  Tex.,  to 
Alamogordo,  N.  M.,  the  appellee  alleges,  In 
substance,  as  his  cause  of  action  against 
them,  that  on  the  17th  day  of  July,  1900.  be 
was  in  their  employment  as  a  bridge  car- 
penter, and  one  of  a  bridge  gang  whose  du- 
ties were  to  construct  and  repair  bridges; 
that  on  said  day  he,  with  the  other  mem- 
bers of  the  bridge  gang,  left  Alamogordo 
for  Ft.  Bliss,  Tex.,  under  defendants*  instruc- 
tions, over  their  road,  on  a  mixed  train, 
which  carried  both  freight  and  passengers, 
riding  In  a  box  car  assigned  by  defendants 
to  them  for  transportation  and  to  keep  their 
provisions  and  bedding,  etc.;  that  In  front 
of  this  car  there  was  a  flat  car,  carrying  ma- 
terial, consisting  of  lumber,  bolts,  nails,  etc., 
for  work  to  be  done  on  defendants'  bridges 
near  Ft.  Bliss;  that  the  flat  car  was  negli- 
gently received  and  kept  by  the  conductor 
and  other  agents  and  employes  of  defendants 
In  the  train  In  an  unsafe  condition,  which 
caused  part  of  the  lumber  to  fall  therefrom, 
and  that  the  lumber  was  carried  thereon  In 
a  negligently  and  dangerously  unsafe  condi- 


tion; that  the  flat  car  was  out  of  repair,  and 
had  defective  wheels,  which  defective  and 
bad  condition  caused  jolting  and  shaking  of 
said  car  and  lumber  loaded  thereon,  greatly 
more  than  would  have  occurred  had  said  car 
been  In  reasonably  safe  condition;  that  the 
defective  and  unsafe  condition  of  said  car, 
as  well  as  the  unfastened  condition  of 
said  lumber,  was  known  to  defendants,  or  by 
reasonable  diligence  might  have  been  known 
to  them  and  their  employes  operating  said 
train,  though  such  bad  conditions  of  the  car 
and  lumber,  and  the  danger  thereof,  were 
unknown  to  plaintiff;  that  it  was  wholly 
through  the  negligence  of  defendants,  and 
without  fault  or  negligence  of  bis,  that  the 
lumber  struck  and  Injured  plaintiff,  after- 
wards alleged  in  his  petition;  that  while 
plaintiff  was  sitting  opposite  the  open  side 
door  of  the  car  in  which  be  was  riding,  and 
the  train  was  nearing  Ft.  Bliss,  the  lumber  on 
the  flat  car  was  so  shaken  and  Jolted  by  rea- 
son of  the  aforesaid  negligence  that  a  piece 
of  it  was  precipitated  from  the  car,  one  end 
of  which  struck  the  ground  and  the  other 
entered  the  door  of  the  car  where  plaintiff 
was,  and  with  great  force  struck  and  knock- 
ed him  down  insensible  on  the  floor,  broke 
and  strained  his  Jaw,  knocked  out  his  teeth 
with  a  large  piece  of  jawbone,  rendering  his 
Jaw  shattered  and  still;  that  the  blow  and 
shock  injured  his  spine,  loins,  legs,  arraf«. 
and  chest,  causing  debilitation  and  pain  In 
all  these  parts  to  plaintiff— to  his  damage, 
etc.  The  defendants  answered  by  a  general 
denial  and  pleas  of  contributory  negligence 
and  assumed  risk. 

!  Clark,  Fall,  Hawkins  &  Franklin,  for  ap- 
I  peilants.  Beall  &  Kemp,  and  P.  H.  Clark. 
I  for  appellee. 

!      NEILL,  J.  (after  stating  the  facts).    The 
I  undisputed  evidence  shows  that  the  appellee, 
I  who  was  employed  as  a  bridge  carpenter  by 
;  the  appellants,  was,  while  riding  In  a  box  car 
i  assigned  to  the  use  of  the  bridge  gang,  of 
i  which  he  was  a  member,  knocked  down  and 
I  Injured  by  a  piece  of  timber  thrown  with 
great  force  into  the  car  through  the  oipea  door 
In  Its  side,  when  he  was  sitting  In  front  of  it. 
While  It  Is  contended  by  appellants  that  the 
evidence  Is  not  sufficient  to  show  that  the 
piece  of  timber  Inflicting  the  Injury  fell  and 
was  thrown  from  a  flat  car  of  the  train  In 
front  of  the  box  car  In  which  appellee  was 
sitting,  yet  In  view  of  the  testimony  It  is 
practically  Impossible  to  conceive  of  Its  hav- 
ing come  from  anywhere  else,  or  to  have 
been  thrown  into  the  box  car  in  any  other 
way  than  by  falling  from  the  flat  car  In 
front    For  the  purpose  of  this  appeal,  we 
will  take  it  as  sufficlentiy  proven  that  the 
piece  of  timber  fell  and  was  precipitated 
from  such  flat  car  into  the  car  on  which  the 
appellee  was  riding.    The  injury  to  appellee 
being  shown  to  have  happened  In  this  way, 
the  main  issues  of  fact  for  the  Jury  to  deter- 
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mine  from  tbe  evidence  were  wbetber  appel- 
lants committed  either  or  botb  of  the  acts 
charged  by  the  appellee  In  his  petition  to  he 
negligence,  and,  If  It  did,  whether  such  nets, 
operating  together  or  separately,  -were  negli- 
gence such  as  proximately  caused  the  in- 
juries. 

The  acts  of  negligence  averred  are  (1)  ap- 
pellants' failure  to  fasten  and  secure  the 
lumber  on  the  flat  car,  and  in  placing  and 
operatlug  the  flat  car  In  the  train  vrlthout  so 
doing;  and  (2)  the  flat  car  upon  which  the 
lumber  was  so  loaded  was  out  of  repair  and 
had  defective  wheels,  causing  the  car  and 
lumber  thereon  to  Jolt  and  shake  more  than 
it  would,  had  it  been  in  a  reasonably  safe 
condition.  That  the  car  was  placed  and  oi>- 
erated  In  the  train  with  the  lumber  on  It  im- 
fastened  may  be  regarded  as  sufficiently 
shown  by  the  evidence;  but  upon  tbe  Issue 
as  to  whether  this  constituted  negligence  the 
testimony  Is  conflicting.  If,  however,  It 
should  be  held  negligence,  appellants'  conten- 
tion Is  that  the  evidence  shows  that  the  car 
'was  loaded  by  the  bridge  gang,  whose  duty 
it  was  to  do  it  properly,  and.  If  they  failed  to 
do  so,  it  was  their  fault,  and  not  appellants' 
negligence,  and  that  appellee  was  present 
and  assisted  the  gang  in  loading  the  car  with 
the  lumber,  knew  that  it  was  unfastened, 
and.  If  the  way  It  was  loaded  was  negligence, 
be  was  chargeable  with  and  responsible  for 
It  There  Is  no  evidence  that  we  can  find  In 
tbe  record  tliat  tends  in  tbe  least  to  show 
tliat  tbe  car  npon  which  the  lumber  was 
loaded  was  either  out  of  repair  or  had  de- 
fective wheels. 

In  Its  charge  tbe  court  instructed  the  Jury 
that  If  they  believed,  from  the  evidence,  that 
tbe  lumber  was  unsafely  and  negligently 
loaded  upon  the  flat  car,  and  that  a  wheel 
or  wheels  of  said  car  were  flat  or  defective, 
and  a  piece  of  lumber  was  thrown  or  fell 
from  said  car,  and  struck  and  injured  the 
plaintiff,  and  that  under  all  tbe  surrounding 
facts  and  circumstances  It  was  negligence 
«n  the  part  of  the  defendants,  or  either  of 
them,  to  <H>erate  said  flat  car  so  unsafely 
loaded,  and  with  Its  wheel  or  wheels  in  such 
defective  and  unsafe  condition,  and  that 
such  negligence,  if  any,  was  the  proximate 
cause  of  said  piece  of  timber  being  thrown 
from  or  falling  from  said  car  and  striking 
plalntur,  then  to  flnd  for  plaiutifC,  unless 
tbey  should  flnd  he  assumed  tbe  risk.  This 
part  of  the  charge  Is  quoted  in  view  of  ap- 
pellants' fourth  assignment  of  error,  which 
complains  of  tbe  court's  refusal  to  give  the 
following  special  charge  to  tbe  Jury:  "You 
are  instructed  that  there  is  not  sufficient  evi- 
dence before  you  to  show  that  the  flat  car 
mentioned  In  the  evidence,  from  which  It 
is  charged  the  piece  of  lumber  came  which 
struck  and  Injured  plalntlft,  if  you  believe 
from  the  evidence  he  was  struck  and  In- 
jured, was  out  of  repair,  or  that  tbe  wheels 
tbereof  were  In  a  defective  condition,  and 
you  are  instructed  that  you  cannot  flnd  for 


plaintiff  on  this  Issue."  When  there  Is  no 
evidence  to  support  an  Issue  raised  by  tlie 
pleadings.  It  is  error  to  submit  such  an  Issue. 
Railway  v.  Tlerney,  72  Tex.  312,  12  8.  W. 
686.  It  was  the  evident  purpose  of  appel- 
lants' counsel,  in  asking  the  special  charge, 
to  have  tbe  court  correct  such  an  error,  ap- 
pearing In  that  part  of  its  charge  above 
recited,  by  withdrawing  an  issue  made  by 
appellee's  pleadings,  upon  which  there  was 
no  evidence,  from  the  Jury. 

As  we  have  stated,  we  have  been  unable 
to  find  any  evidence  in  the  record  tending  to 
show  that  the  flat  car  in  which  the  lumber 
was  loaded  had  defective  wheels.  It  is  in- 
sisted by  appellee  that  the  testimony  to  tbe 
effect  that,  after  the  accident,  tbe  car  was 
placed  on  a  switcb  at  Ft  Bliss,  where  It  re- 
mained about  three  days,  and  that  when  It 
was  going  into  £1  Paso  from  Ft.  Bliss,  and 
returning  from  there  to  Alamogordo,  a  wit- 
ness testified  that  It  was  Jolting,  Is,  wlien 
taken  In  connection  with  evidence  that 
wheels  worn  flat  from  the  sliding  caused  by 
tbe  application  of  brakes  will  cause  the  car 
to  Jolt  evidence  of  such  defects.  This  tes- 
timony established  only  the  fact  of  the  Jolt- 
ing of  tbe  car  on  those  trips,  but  did  not 
prove  the  cause  of  tbe  Jolting,  or  tend  to 
show  tbat  the  wheels  were  worn  or  in  any 
way  defective,  or  what  was  the  cause  of 
such  Jolting.  Railway  v.  Kizzlah,  86  Tex. 
88,  23  S.  W.  678.  We  must  therefore,  con- 
clude that  the  court  erred  in  tbe  part  of  Its 
charge  referred  to  and  in  not  giving  the  spe- 
cial charge  for  the  purpose  of  correcting 
such  error. 

While  contributory  negligence  was  plead- 
ed by  the  defendants,  and  there  was  evi- 
dence Introduced  upon  such  issue,  the  court, 
though  requested  by  appellants  to  give  a  spe- 
cial charge  upon  it  failed  In  its  charge  to 
submit  it  to  the  Jury;  for  It  cannot  be  said 
that  the  submission  of  tbe  question  of  as- 
sumed risk  was  a  submission  of  the  one  of 
contributory  negligence.  We  do  not  think, 
however,  tbe  special  charge  asKed  by  ap- 
pellants, the  refusal  of  which  Is  made  tbe 
basis  of  the  first  assignment  of  error,  Is  a 
correct  enunciation  of  the  law  arising  from 
the  pleadings  and  evidence  upon  this  issue. 
Though  the  appellee  may  have  assisted  In 
loading  the  car,  or  have  been  present  when 
it  was  done,  he  may  not  have  known  that  it 
was  improperly  loaded  (if  It  was  so  loaded), 
have  known  the  danger,  or  have  reasonably 
anticipated  its  occurrence  in  consequence  of 
the  way  the  car  was  loaded.  It  was  load- 
ed onder  the  direction  and  supervision  of  the 
foreman  of  the  bridge  gang,  appellants'  vice 
principal  whose  duty  It  was  to  see  that  it 
was  properly  loaded  before  it  was  placed 
In  the  train;  and,  in  the  absence  of  knowl- 
edge to  the  contrary,  appellee  had  the  right 
to  assume  and  act  upon  the  assumption 
that  appellants,  through  their  vice  principals, 
bad  discharged  this  duty.  Tbe  special 
charge  was  defective  (1)  in  that  It  required 
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the  Jury  to  find  appellee  ^ilty  of  contribu- 
tory negligence  as  a  matter  of  law,  If  they 
found  that  be  assisted  In  loading  the  car, 
and  that  by  reason  of  the  Improper  loading 
a  piece  of  lumber  fell  from  the  car,  and 
struck  and  injured  him,  ignoring  the  ques- 
tion of  his  knowledge  of  the  defective  load- 
ing or  of  the  danger  incident  to  it;  and  (2) 
In  ignoring  appellants'  duty  to  use  reasonable 
diligence  to  properly  load  the  car,  and  to 
see  it  was  so  loaded,  when  placed  in  the 
train  for  transportation,  as  not  to  endanger 
Its  employes.  Railway  t.  Nass  (Tex.  Civ. 
App.)  57  S.  W.  010;  Railway  v.  Hannlg,  91 
Tex.  347,  43  S.  W.  508;  Railway  v.  Hughes 
(Tex.  Civ.  App.)  64  S.  W.  264;  Railway  v. 
Smith  (Tex.  Civ.  App.)  67  S.  W.  1001.  There 
Is  no  distinction  between  the  preparation 
and  inspection  of  a  car  itself  as  a  fit  instru- 
ment to  be  placed  in  a  train,  and  the  prepa- 
ration and  inspection  of  a  loaded  car  to  be 
placed  in  the  train  for  transportation.  A.  T. 
&  8.  F.  Ry.  Co.  T.  Seeley,  54  Kan.  21,  S7 
Pac.  104.  Though  the  special  charge  was 
defective,  It  suggested  an  Issue  made  by  the 
pleadings  and  evidence,  not  charged  upon, 
that  appellants  were  entitled  to  have  sub- 
mitted to  the  Jury. 

There  was  no  error  in  the  court's  refusing 
to  allow  appellants  to  prove  that  under  the 
laws  of  New  Mexico  they  would  not  be  lia- 
ble, if  the  injury  sustained  by  appellee  was 
caused  by  the  acts  of  his  fellow  servants. 
The  injury  occurred  in  Texas,  and,  if  it  was 
caused  by  the  negligence  alleged,  the  laws 
of  this  state,  and  not  of  New  Mexico,  would 
determine  the  liability  of  appellants  for  the 
injury.  If  the  flat  car  was  negligently  load- 
ed and  placed  in  the  train  for  transportation, 
and  such  negligence  was  the  proximate  cause 
of  appellee's  injury,  it  is  not  essential  to  his 
recovery  that  appellants  should  anticipate 
-that  a  piece  of  lumber  would  fall  from  the 
car,  and  be  precipitated  into  the  one  where 
he  was  riding,  and  thereby  cause  his  Injury. 
If  its  negligence  was  the  proximate  cause, 
Its  liability  for  the  consequences  of  the  In- 
Jury  is  established. 

For  reason  of  the  errors  indicated,  the 
Judgment  of  the  district  court  U>  reversed, 
and  the  cause  remanded. 


LANE  V.  DOWD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  24.  1903.) 

JOINDER  OP  CAUSES  OF  ACTION— FORM  OF 
JUDGMENT-HARMLESS  ERROR-RECITAL  IN 
JUDGMENT— INTRODUCTION  OF  EVIDENCE. 

1.  Under  Rev.  St.  1899,  {  593,  autboriziog 
plaintiff  to  unite  in  the  same  petition  several 
causes  of  action,  whether  they  be  such  as  have 
been  heretofore  denominated  "legal"  or  "equi- 
table," or  both,  where  they  arise  out  of  trans- 
actions connected  with  the  same  subject-matter, 
there  may  be  united  a  coimt  in  ejectment  and  a 
count  under  section  650,  alleging  that  plaintiff 
is  the  owner  of  the  land  in  dispute  and  that  de- 


fendant makes  some  dalm  to  it,  and  praying 
the  court  to  ascertain  and  declare  the  title. 

2.  Even  if  the  judgment  should  have  been  in 
the  form  of  one  on  demurrer,  instead  of  by  de- 
fault, this  is  harmless;  it  having  been  rendered 
a  month  after  the  overruling  of  the  demurrer 
to  the  petition,  during  which  no  steps  to  an- 
swer were  taken,  and  it  not  being  claimed  that 
any  rights  in  respect  to  answering  were  denied. 

3.  A  recital  in  the  judgment  that  "proof  was 
adduced"  is  conclusive,  on  appeal,  that  evi- 
dence was  introduced. 

Appeal  from  circuit  court,  Phelps  county; 
L.  B.  Woodside,  Judges 

Action  by  T.  Lane  against  F.  £1.  Dowd. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

This  was  an  action  in  ejectment.  Judg- 
ment was  rendered  In  the  trial  court  for  the 
respondent.  From  this  Judgment  tills  appeal 
is  prosecuted.  The  original  petition  in  tliia 
cause  was  filed  on  tlte  8th  of  February,  1889. 
As  the  only  question  Involved  in  this  contro- 
versy is  in  respect  to  the  pleadings,  we  here 
insert  them. 

Omitting  the  caption  of  the  original  peti- 
tion, it  Is  as  follows,  to  wit: 

"Plaintiff  for  cause  of  action  states  that  on 
the  1st  day  of  October,  1808,  he  was  the  own- 
er and  entitled  to  the  possession  of  the  fol- 
lowing described  real  estate,  situate,  lying, 
and  being  in  the  county  of  Phelps,  Missouri, 
to  wit,  the  southwest  quarter,  east  half  of  lot 
one,  northwest  quarter,  west  half  of  lot  one, 
northeast  quarter,  and  west  half  of  southeast 
quarter,  of  section  five,  and  the  southeast 
quarter  and  south  lialf  of  southwest  quarter 
of  section  six,  all  in  township  thlrty-flve, 
range  eight  west  of  the  fifth  principal  merid- 
ian; and,  being  so  entitled  to  the  possession 
thereof,  the  defendant,  on  the  2d  day  of  Oc- 
tober, entered  into  the  premises  aforesaid, 
and  unlawfully  withholds  the  possesston 
thereof  from  this  plaintiff,  to  his  damage  in 
the  sum  of  two  hundred  dollars.  Plaintiff 
further  states  that  the  monthly  value  of  the 
rents  and  profits  of  said  premises  is  ten  dol- 
lars. Wherefore  plaintiff  prays  Judgment 
against  the  defendant  for  the  possession  of 
said  premises,  and  two  hundred  dollars  dam- 
age for  the  unlawful  withholding  of  the  pos- 
session of  the  said  premises  by  said  defend- 
ant from  plaintiff,  and  ten  dollars  per  month 
from  the  rendition  of  Judgment  until  possos- 
Bion  is  restored  to  plaintiff,  and  for  all  costs. 
"Thos.  M.  &  Gyrus  H.  Jones, 

"Attorneys  for  Plaintiff." 

On  said  petition  summons  was  Issued  by 
the  said  clerk  of  the  circuit  court,  and  placed 
in  the  hands  of  the  sheriff  of  Phelps  county, 
who  made  return  thereon  as  follows: 

"Executed  the  within  writ  in  the  county 
of  Phelps  and  state  of  Missouri,  on  the  13th 
day  of  February,  1890,  by  dellverhig  to  P.  B. 
Dowd  a  copy  of  the  writ,  together  with  the 
petition  and  summons. 

"J.  C.  Harvey, 
"Sheriff  of  Phelps  County,  Missouri." 

On  the  29th  day  of  March,  1899,  plaintUt 
filed  In  the  circuit  court  of  Phelps  county. 
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(luriDg  ItB  session,  the  following  amended  pe- 
tlUon,  to  wit: 

"Plaintiff  for  amended  petition  states  that 
on  the  Ist  day  of  October,  1898,  he  was  the 
owner  and  entitled  to  the  possession  of  the 
following  described  real  estate,^  situated,  ly- 
ing, and  being  in  the  county  of  Phelps,  Mis- 
souri, to  wit:  The  sonthwest  quarter,  east 
half  of  lot  one,  northwest  quarter,  west  half 
of  lot  one,  northeast  quarter,  and  west  half 
of  aootheast  quarter,  of  section  fire,  and  the 
southeast  quarter  and  south  half  of  south- 
west quarter  of  section  six,  all  In  township 
thlrty-flve,  range  eight  west  of  the  fifth  prin- 
cipal meridian;  and,  being  so  entitled  to  the 
possession  thereof,  the  defendant,  on  the  2d 
day  of  October,  entered  the  premises  afore- 
said, and  unlawfully  withholds  the  possession 
thereof  from  this  plaintiff,  to  his  damage  in 
the  sum  of  two  hundred  dollars.  Plaintiff 
farther  states  that  the  yalue  of  the  monthly 
rents  and  profits  of  said  premises  is  ten  dol- 
lars. Wherefore  plaintiff  prays  judgment 
against  defendant  for  the  possession  of  said 
premises,  and  two  bnndred  dollars  damage 
for  the  unlawful  withholding  of  possession  of 
said  premises  by  said  defendant  from  plain- 
tiff, and  ten  dollars  per  month  from  the  ren- 
dlti<m  of  Judgment  tmtll  possession  is  re- 
stored to  plaintiff. 

"Second.  Plaintiff  for  another  cause  of  ac- 
tion states  that  he  Is  the  owner  of  the  follow- 
ing described  real  estate,  situate,  lying,  and 
being  in  the  county  of  Phelps,  state  of  Mis- 
sonrl,  to  wit:  The  southwest  quarter,  east 
half  ot  lot  one,  northwest  quarter,  west  half 
of  lot  one,  northeast  quarter,  and  west  half 
southeast  quarter,  of  section  flye,  and  south- 
east quarter  and  south  half  of  southwest 
quarter  of  section  six,  all  in  township  thlrty- 
flye,  range  eight  west  of  the  fifth  principal 
meridian.  Plaintiff  further  states  that  the  de- 
fendant is  claiming  title  to  said  real  estate 
as  aforesaid,  and  Is  claiming  an  estate  in  said 
property.  Wherefore  plaintiff  prays  the 
court  to  ascertain,  determine,  and  adjudge 
plaintiff's  title  and  Interest  in  said  real  es- 
tate, and  adjudge  the  plaintlfl  title  thereto, 
and  for  all  proper  relief. 

"ThoB.  M.  &  Cyrus  H.  Jones, 

"Attorneys  for  Plaintiff." 

Afterwards,  on  the  18th  day  of  Septem- 
ber, 1889,  being  the  first  day  of  the  regular 
September  term  of  the  circuit  court  of  Phelps 
county,  the  defendant  filed  in  this  cause  the 
following  demurrer,  to  wit: 

"Now  comes  the  defendant,  and  demurs  to 
tlie  plaintiff's  amended  petition,  because  the 
second  count,  since  the  filing  of  the  orighial 
petition,  has  been  misjoined  and  improperly 
nnlted  therewith.  In  this:  The  original  peti- 
tion Is  an  action  of  ejectment  for  the  recoy- 
ery  of  real  property,  with  damages  and  rents 
and  profits.  In  which  the  right  of  possession 
ot  real  estate  Is  the  sole  issue,  and  the  sec- 
ond connt  In  the  amended  petition  raises  an 
laaoe  of  title  solely.  Independent  of  any  right 


of  possession  of  the  real  estate  described,  and 
belongs  to  a  different  class  of  actions. 
"A.  Corse, 
"Attorney  for  Defendant" 

Said  demurrer,  upon  being  taken  up  and 
argued,  was  by  the  court  overruled.  Where- 
upon, on  the  25th  day  of  October,  1899,  the 
court  entered  its  Judgment  as  follows,  to  wit: 

"Now,  at  this  day,  this  cause  coming  on 
to  be  heard,  the  plaintiff  appears  by  his  coun- 
sel and  announces  ready  for  trial;  but  the 
defendant,  although  duly  summoned  with 
process  more  than  thirty  days  before  the  first 
day  of  this  term  of  court,  comes  not,  but 
makes  default.  Whereupon,  on  motion  of 
plaintiff,  by  his  attorney,  the  petition  herein 
is  taken  against  the  plaintiff  as  confessed. 
Wherefore  plaintiff,  by  his  attorney,  waives 
a  jury,  and  submits  this  cause  to  the  court 
upon  the  pleadings  and  proof  adduced;  and 
the  court,  having  daly  heard  and  considered 
the  same,  finds  for  plaintiff  and  assesses  bis 
damages  one  cent.  It  is  therefore  consid- 
ered by  the  court  that  the  plaintiff  recover 
of  defendant  the  possession  of  the  lands  In 
the  petition  described  as  follows,  to  wit: 
The  southwest  quarter,  west  half  of  lot  one, 
northeast  quarter,  and  west  half  of  south- 
east quarter,  of  section  five,  and  the  south- 
east quarter  and  the  south  half  of  southwest 
quarter  of  section  six,  all  In  township  thirty- 
five,  range  eight  west  of  the  fifth  principal 
meridian,  together  with  one  cent  for  his  dam- 
ages, and  for  all  costs  of  plaintiff  laid  out 
and  expended  In  this  case;  and  the  court 
doth  further  order  that  an  execution  issue  to 
restore  to  the  said  plaintiff  the  poBsession  of 
said  lands  and  tenements  aforesaid,  and  for 
his  damage  as  aforesaid,  and  for  all  costs  in 
this  behalf  laid  out  and  expended." 

Defendant  filed  his  motion  in  arrest  of 
Judgment,  which  was  by  the  court  overruled, 
and  this  cause  Is  brought  here  by  appeal. 

Crites  &  Garrison,  for  appellant  ThoB.  M. 
&  Cyrus  H.  Jones,  for  respondent 

FOX,  J.  (after  stating  the  facts).  Appel- 
lant urges  very  earnestly:  First,  that  the  de- 
murrer filed  to  the  amended  petition  should 
have  been  sustained,  for  the  reason  that  It 
improperly  Joins  two  causes  of  action  of  dis- 
tinct classes;  secondly,  that  the  Judgment  is 
erroneous,  because  It  purports  to  be  a  Judg- 
ment by  default,  when  it  should  have  been 
a  Judgment  upon  the  demurrer;  thirdly,  It 
Is  insisted  that  the  court  rendered  the  Judg- 
ment without  any  evidence  being  introduced 
to  support  It 

That  the  plaintiff  had  the  right  to  file  an 
amended  petition  Is  undisputed,  in  view  of 
the  provisions  of  section  661,  Rev.  St.  1889, 
which  substantially  provides  that  the  petition 
may  be  amended  without  cost  at  any  time 
before  the  answer  or  reply  is  filed.  This 
section,  of  course,,  contemplates  that  the 
amendment  la  one  that  is  authorized  under 
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the  statute.  There  Is  a  long  and  unbroken 
line  of  decisions  drawing  the  distinction  as 
to  the  method  of  taking  advantage  of  a  de- 
fective petition.  If  there  are  two  causes  of 
action  that  can  be  united  In  one  petition,  but 
are  improperly  Joined  in  one  count,  this  de- 
fect is  reached  by  a  motion,  before  the  trial 
is  begun,  to  elect  upon  which  cause  of  ac- 
tion the  plaintur  will  proceed.  If  the  peti- 
tion contains  two  causes  of  action  that  are  of 
such  character  that  they  cannot  legally  be 
Joined  in  one  action,  then  demurrer  Is  the 
proper  pleading  to  reach  the  Irregularity. 
This  is  what  the  cases  cited  by  appellant 
hold.  Hence,  as  there  is  no  dispute  on  that 
proposition,  it  Is  unnecessary  to  further  re- 
fer to  those  cases. 

There  Is  no  question  but  what  the  appel- 
lant filed  the  appropriate  pleading  to  reach 
the  defect.  If  one  In  fact  existed;  but  the 
vital  point  upon  the  first  contention  is,  are 
the  two  causes  of  action  united  in  separate 
counts  in  the  same  petition  of  such  a  ctiar- 
acter  that,  under  the  law,  they  cannot  be 
united  in  the  same  petition?  Section  693, 
Rev.  St.  1889,  under  Its  first  subdivision,  in 
treating  of  the  nature  of  the  causes  of  action 
that  may  be  united,  provides:  "The  plaintiff 
may  unite  in  the  same  petition  several  causes 
of  action,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable, 
or  both,  where  they  all  arise  out  of:  First, 
the  same  transactions  or  transaction  con- 
nected with  the  same  subject-matter."  It 
will  be  observed  that  the  causes  of  action  un- 
der this  provision  need  not  necessarily  arise 
out  of  the  same  transaction;  but  a  different 
transaction,  if  connected  with  the  same  sub- 
ject of  the  action,  would  fall  within  the  pro- 
vision of  this  section  of  the  statute.  The 
obvious  purpose  of  the  Code  in  making  this 
provision  was  to  avoid  multiplicity  of  suits, 
where  the  same  parties  and  subject-matter 
were  to  be  dealt  with. 

Let  us  apply  this  statute  to  the  case  before 
us.  The  amended  petition  In  the  first  count 
is  an  ordinary  action,  in  usual  form,  in  eject- 
ment. The  second  count  In  the  petition  Is  a 
cause  of  action  based  upon  section  650,  Rev. 
St  1899,  alleging  substantially  that  the 
plaintiff  is  the  owner  of  the  land  In  dispute 
and  that  defendant  makes  some  claim  to 
it,  and  praying  the  court  to  ascertain  the 
title  and  declare  It  in  its  decree.  The  same 
party  defendant  and  the  same  subject-mat- 
ter are  before  the  court  Both  of  these  ac- 
tions are  statutory.  We  see  no  legal  reason 
why  they  cannot  be  united  in  the  same  peti- 
tion. While  there  is  a  legal  fiction  that 
ejectment  is  a  possessory  action,  yet  we  know 
in  reality  that  in  every  ejectment  suit  we 
try  title.  The  plaintiff  must  recover  upon 
the  strength  of  his  legal  title.  But,  aside 
from  that,  the  subject-matter  of  the  action 
is  "the  land,"  and  It  is  involved  In  both 
counts  of  the  petition;  and  the  mere  fact 
that  one  of  the  counts  Is  a  mere  possessory 
action,  and  the  other  involves  the  title,  can- 


not change  the  proper  application  of  this 
statute.  To  say  that  plaintiff,  where  the 
same  defendant  was  claiming  the  land,  must 
be  first  compelled  to  bring  his  suit  for  pos- 
session, and  then  bring  a  separate  suit  under 
the  act  of  1897  to  declare  his  title,  the  same 
party  and  the  same  subject-matter  being  In- 
volved, would  be  requiring  the  plaintiff  to 
do  Just  what  the  statute  contemplated  rem- 
edying, and  what  the  statute  intended  that 
he  should  not  be  required  to  do.  The  case 
of  Morrison  v.  Herrington,  120  Mo.  665,  25 
S.  W.  568,  Is  decisive  of  this  question.  In 
tliat  case,  the  original  petition  was  an  ordi- 
nary action  of  ejectment  An  amended  pe- 
tition was  filed,  and  an  additional  count  was 
Inserted  in  the  petition,  asking  the  court  to 
cancel  certain  deeds  to  the  land  in  controver- 
sy. This  was  a  much  greater  departure  from 
the  original  cause  of  action  than  the  case  at 
bar.  The  causes  of  action  were  different 
classes— one  at  law,  the  other  in  equity;  but 
under  the  broad  provisions  of  our  statute, 
the  same  defendant  and  the  same  subject- 
matter  being  dealt  with,  the  court,  speak- 
ing through  Black,  J.,  very  correctly  held 
that  they  could  be  united.  With  these  views, 
this  point  must  be  ruled  against  the  appel- 
lant 

As  to  the  second  contention,  plaintiff  urges 
that  the  form  of  the  Judgment  Is  erroneous 
and  should  be  reversed.  Upon  this  point  of 
contention,  we  will  say  that  the  record  dis- 
closes that  the  demurrer  was  overruled  on 
the  23d  of  September,  1899.  The  record  is 
silent  as  to  any  further  action  of  the  court 
until  the  2Dth  of  October,  1899,  a  mouth  or 
more  after  the  demurrer  was  overruled.  No 
leave  taken  to  answer,  and,  in  fact,  no  re- 
quests are  made  of  the  court  upon  its  action 
overruling  the  demurrer.  This  silence  must 
be  construed  as  a  refusal  to  plead  further. 
It  is  not  pretended,  in  the  complaints  of 
appellant,  that  he  was  denied  any  rights  in 
this  respect;  but  be  insists  that  the  Judgment 
should  have  been  technically  In  the  form  of 
a  Judgment  upon  demurrer.  While  it  may 
be  conceded,  for  the  purposes  of  this  case, 
that  the  form  of  the  Judgment  is  somewhat 
Irregular,  yet  does  the  Judgment,  if  you 
want  to  so  name  it,  by  default,  affect  the 
appellant  in  any  way  different  so  far  as  the 
results  are  concerned,  than  a  formal  Judg- 
ment upon  the  demurrer?  The  defendant 
refused  to  answer.  In  effect  he  was  in  de- 
fault The  result  of  the  Judgment  Is  the 
same,  whether  in  the  form  as  rendered  or  in 
the  form  contended  for  by  appellant.  The 
doctrine  as  to  Judgments  was  correctly  an- 
nounced in  the  cases  of  Trumbo  v.  Floumoy, 
77  Mo.  App.  324,  and  Farley  Bros.  v.  Gam- 
mann,  43  Mo.  App.  168— "that  Judgments  are 
now  tested  by  matters  of  substance,  rather 
than  by  the  measure  of  any  particular  draft 
or  form."  The  error  in  this  contention  com- 
plained of  does  not  Justify  the  reversal  of 
this  Judgment 

This  leads  us  to  the  last  point  or  error  In- 


Digitized  by 


Google 


^o.)      WBRTHEIMEB-SWARTS  SHOE  CO.  T.  UNITED  STATES  CASUALTY  CO.       635 


aisted  upon  by  the  appellant— "tbat  the  rec- 
ord does  not  disclose  any  evidence  to  sup- 
port the  Judgment."  This  case  was  never 
tried  upon  its  merits.  It  was  no  part  of 
the  duty  of  the  respondent  to  preserve  in  the 
bill  of  exceptions  the  evidence  introduced. 
If  the  evidence  was  Insufficient,  or  no  evi- 
dence at  all  offered,  It  was  incumbent  upon 
the  appellant  to  preserve  this  error  by 
proper  bill  of  exceptions.  The  Judgment  in 
this  cause  does  disclose  that  evidence  was 
introduced.  It  recites,  as  to  the  evidence: 
"Wherefore  plaintiff,  by  bis  attorney,  waives 
a  Jury,  and  submits  this  cause  to  the  court 
upon  the  pleadings  and  proof  adduced;  and 
the  court,  having  duly  heard  and  considered 
the  same,"  proceeds  to  render  the  other  form- 
al parts  of  the  Judgment  It  will  be  observed 
tbat  this  Judgment  recites  the  fact  that 
"proof  was  adduced."  This  must  be  taken  as 
conclusive  that  evidence  was  Introduced,  and 
the  contention  upon  this  point  is  not  well 
taken. 

Finding  no  error  in  the  action  of  the  trial 
court  which  warrants  the  disturbance  of  this 
Judgment,  it  is  ordered  tliat  the  Judgment 
be  afl&rmed.    All  concur. 


WERTHEIMER-SWARTS   SHOE   CO.   ▼. 
UNITED  STATES  CASUALTY  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  18,  1903.) 

INStTRANCB  —  AUTOMATIC  SPRINKLERS  —  POL- 
ICY —  CONSTRUCTION  —  NEGLIGENCE  —  IN- 
STRUCTIONS —  APPEAL  —  RIGHT  TO  ALLEGH 
ERROR— VERDICT— CONCLUSIVENESS. 

1.  A  clause  in  a  policy  Insuring  against  ac- 
cidental discbarge  of  an  automatic  sprinkler, 
providing  that  assured  shall  Immediately  notify 
msurer  of  any  known  defect  which  shall  render 
the  sprinkler  system  more  than  usually  hazard- 
ous, and  shall  cause  such  defect  to  be  imme- 
diately repaired,  applies  to  defects  in  the 
sprinkling  machine  only,  and  has  no  reference 
to  defects  in  any  of  the  other  appliances  iu  as- 
snred's  bQilding. 

2.  Where  a  servant  whose  duty  It  was  to  close 
iron  shutters  on  the.  building  placed  the  fasten- 
ing rods  over  the  pipes  of  an  automatic  sprin- 
kler, breaking  them,  bat  it  was  not  alleged  that 
he  knew  that  the  consequence  of  so  doing  might 
be  the  discharge  of  the  machine,  such  act  was 
not  the  willful  act  of  assured,  within  a  policT 
insuring  against  the  accidental  discharge  of  such 
apparatus,  providing  that  it  did  not  cover  loss 
resulting  from  or  caused  by  the  willful  act  of 
assured. 

3.  A  clause  in  a  policy  against  the  accidental 
discharge  of  an  automatic  sprinkler,  providing 
that  assured  shonld  not  be  liable  for  loss  caused 
by  assured's  neglect  to  use  all  reasonable 
means  to  preserve  the  property  insured  there- 
under, referred  to  means  to  be  used  after  the 
accidental  discharge  of  the  machine,  and  bad  no 
reference  to  the  care  required  to  prevent  the 
accident. 

4.  A  policy  against  the  accidental  discharge  of 
an  automatic  sprinkler  provided  that.  In  the 
event  of  loss,  assured  should  Immediately  pro- 
tect the  property  from  further  damage,  separate 
the  damaged  property,  put  it  in  the  best  pos- 
sible order,  and  make  a  complete  inventory.  A 
subsequent  clause  declared  that  the  policy  did 
not  cover  loss  caused  by  assured's  neglect  to 
use  all  reasonable  means  to  preserve  the  prop- 


erty insured  thereunder.  Held,  that  the  subse- 
quent provision  excepted  such  avoidable  loss 
from  the  policy,  but  did  not  exempt  the  insurer 
from  a  loss  caused  by  the  negligence  of  one  of 
insured's   servants. 

5.  Where  the  evidence  la  conflicting,  a  verdict 
thereon  is  conclusive. 

6.  Where,  in  an  action  on  a  policy  insuring 
against  the  accidental  discharge  of  an  auto- 
matic sprinkler,  the  court,  in  certain  instruc- 
tions, erroneously  adopted  defendant's  construc- 
tion of  clauses  in  the  policy,  and  such  instruc- 
tions were  more  favorable  to  defendant  than 
the  law  warranted,  defendant  cannot  object  to 
such  instructions  on  appeaL 

Appeal  from  St  Louis  circuit  court;  Jas. 
E.  Wlthrow,  Judge. 

Action  by  the  Werthelmer-Swarts  Shoe 
Company  against  the  United  States  Casualty 
Company.  From  an  order  granting  defend- 
ant a  new  trial,  plaintiff  appeals.    Reversed. 

This  is  a  snlt  on  a  policy  Insuring  against 
the  accidental  discharge  of  an  automatic 
sprinkling  apparatus,  designed  as  a  fire  ex- 
tinguisher, erected  in  plaintiff's  establish- 
ment. The  terms  of  the  policy  covered  loss 
or  damage,  to  the  limit  of  ?7,500,  to  property 
In  plaintiff's  shoe  factory,  caused  "by  the  ac- 
cidental discharge  or  leakage  of  water  from 
the  automatic  sprinkler  system"  in  plaintiff's 
place  of  business.  The  petition  set  out  the 
terms  of  the  policy,  and  averred  tbat  plaln- 
tifTs  goods  were  damaged,  to  the  amount 
named,  by  the  accidental  discbarge  of  the 
apparatus,  etc.  The  answer  admitted  the  is- 
suance of  the  policy,  denied  all  other  aver- 
ments, and  set  up  several  affirmative  de- 
fenses, founded  on  certain  claims  in  the  pol- 
icy therein  pointed  out,  viz.:  Clause  7,  which 
requires  the  assured  to  immediately  notify 
the  company,  in  writing,  of  any  known  de- 
fect in  the  apparatus,  rendering  it  more  than 
usually  hazardous,  to  cause  It  to  be  repaired, 
and  in  the  meantime  to  use  such  additional 
precaution  as  safety  required.  Then  It  stat- 
ed tbat  a  defect  known  to  plaintiff  existed  at 
the  time  of  the  accident,  and  had  existed 
for  a  long  time  before,  which  defect  consist- 
ed in  hooks  attached  to  Iron  shutters  in  the 
building,  that  were  suffered  to  become  worn 
or  bent  so  tbat  when  the  shutters  were  clos- 
ed the  hooks  so  adjusted  themselves,  or  were 
so  adjusted  by  plaintiff  or  Its  servant,  as  to 
extend  over  and  catch  upon  a  pipe  in  the 
sprinkler  machine,  and  thereby  render  the 
system  unsafe  and  more  than  usually  haz- 
ardous, for  that,  when  a  force  would  be  ap- 
plied to  the  shutter,  it  was  liable  to  break 
the  pipe;  that  plaintiff  failed  to  notify  de- 
fendant of  this  defect,  failed  to  repair  It, 
and  failed  to  use  additional  precautions  in  re- 
gard thereto.  Also  clause  0,  which  declares 
that  the  policy  does  not  cover  loss  resulting, 
among  other  causes,  from  "the  willful  act  of 
the  assured,  or  by  the  neglect  of  the  assured 
to  use  all  reasonable  means  to  save  and  pre- 
serve the  property  Insured  hereunder, 
*  •  •  nor  from  any  loss  or  damage 
caused  by  an  employfi  of  the  assured  under 
twelve   years   of    age."     Then   the   answer 
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states  that  tbe  damage  resulted  from  tbe 
willful  act  of  the  plaintiff,  in  this:  that  on 
the  date  of  the  alleged  injury  "certain  large 
and  heavy  iron  fire  shutters  at  one  of  the 
windows  In  the  sixth  story  of  the  building 
occupied  by  plaintiff,  and  mentioned  in  said 
policy  of  insurance,  were  partly,  but  not 
tightly,  closed  by  the  servants  and  agents  of 
tbe  plaintiff,  and  certain  hooks  or  rods  attach- 
ed to  said  shutters,  and  intended  to  be  fas- 
tened in  the  sill  of  said  window  In  order  to 
form  brace  rods  to  prevent  tbe  closing  of 
said  shutters  when  opened,  were  by  the  serv- 
ants, agents,  and  employes  of  the  plaintiff 
voluntarily.  Intentionally,  and  deliberately 
fastened  to,  or  hooked  around  and  over,  a 
pipe  forming  part  of  said  automatic  sprink- 
ler system,  said  pipe  being  located  under- 
neath a  workbench  In  said  sixth  story,  near 
to  the  said  window,  and  at  about  the  height 
of  tbe  said  window  siU;  that,  because  of  be- 
ing so  fastened  to  the  sprinkler  pipe  afore- 
said by  means  of  said  brace  rods,  the  move- 
ment or  swaying  of  one  or  both  of  tbe  said 
iron  shutters  produced  a  pulling  strain  on  the 
sprinkler  pipe,  and  by  said  strain  the  pipe  was 
bent  and  broken,  and  water  was  discharged 
at  the  point  of  the  breakage  so  caused  by  the 
willful  act  of  the  plaintiff's  servants  and  em- 
ployes. And  defendant  says  that  said  dis- 
charge of  water  would  not  have  occurred,  nor 
would  the  alleged  Injury  of  plaintiff's  goods 
have  ensued,  except  for  the  aforesaid  volun- 
tary and  willful  conduct  of  the  servants  and 
employes  of  the  plaintiff,  and  that  by  the 
said  conduct  of  its  servants  and  empIoy6s 
tbe  plaintlfTs  goods  in  tbe  premises  afore- 
said were  by  the  plaintiff  voluntarily  exposed 
to  great,  unnecessary,  and  needless  danger, 
and  to  a  risk  not  within  the  contemplation  of 
said  policy  of  insurance,  and  not  Insured 
against  by  this  defendant,  and  that  the  plain- 
tiff's loss  resulted  from  its  own  neglect  to 
use  all  reasonable  means  to  save  and  protect 
the  Insured  property,  in  this,  to  wit:  that  the 
window  shutters  above  mentioned  were  pro- 
vided with  certain  devices  for  closing  and 
fastening  the  same,  which  plaintiff  suffered 
to  become  defective,  so  that  they  would  not 
close  as  they  were  designed  to  do,  and  that 
in  consequence  the  servants  of  plaintiff,  the 
day  before  the  accident,  being  unable  to  fold 
tbe  rods  In  their  proi)er  places,  allowed  them 
to  project  Into  the  room,  and  either  fastened 
tbem  on  the  pipe  of  the  sprinkler,  or  left 
them  where  they  were  liable  to  fall  on  It, 
and  the  consequence  was  that  on  the  next 
day  (Sunday),  when  everybody  was  absent 
from  the  premises,  tbe  Iron  window  shutters 
swayed,  and  put  a  strain  on  the  pipe,  through 
one  of  the  rods,  and  thereby  broke  the  pipe, 
and  the  apparatus  was  discharged;  that 
plaintiff's  servants  had,  for  a  considerable 
time  prior  to  the  injury  complained  of,  fas- 
tened the  rods  to  the  pipe  in  that  way,  and 
plaintiff  knew  it  or  would  have  known  it  If 
It  had  exercised  ordinary  care;  and  that  it 
bad  never  Instructed  its  servants  not  to  do 


M."  A.  further  defense  set  up  In  the  an- 
swer was  that  it  was  shown  by  a  schedule  at- 
tached to  the  policy  that  tbe  value  of  the 
property  covered  was  $75,000,  and  the  policy 
provided  that  If,  at  the  date  of  an  accident 
thereunder,  the  value  of  tbe  property  should 
exceed  that  amount,  the  defendant  should 
not  be  liable  "for  more  than  such  proportion 
of  the  aggregate  liability  hereunder  than  the 
cash  value  so  stated  In  said  schedule  shall 
bear  to  the  total  cash  value  of  such  property 
at  tbe  time  of  said  loss,"  and  the  answer 
averred  that  the  value  of  the  property  at  the 
time  of  the  accident  was  $125,000.  Reply, 
general  denial. 

There  Is  Uttle,  If  any,  dispute  about  tbe 
facts.  Plaintiffs  establishment,  which  is  a 
shoe  factory,  was  supplied  with  an  automatic 
sprinkler.  It  was  a  device  having  pipes  run- 
ning through  the  factory,  under  the  work- 
benches, etc.,  designed  to  discharge  water 
into  the  building  in  case  of  accidental  Ose.  It 
was  set  to  discharge  Itself  when  the  tem- 
perature about  it  should  reach  a  given  de- 
gree. But  It  was  of  such  a  character  that 
it  was  liable  to  be  discharged  by  accident, 
and  so  to  flood  the  premises  with  water  when 
there  was  no  fire  .to  be  extinguished.  It  was 
to  indemnify  the  plaintiff  against  such  ac- 
cidental discharge  that  this  contract  of  in- 
surance was  entered  Into.  The  windows  in 
plaintiff's  factory  were  provided  with  iron 
shutters,  for  the  fastening  of  which,  when 
closed,  there  were  iron  bars,  and  for  holding 
them  open  during  the  day  there  were  Iron 
brace  rods,  about  three  feet  long,  with  hooks 
at  the  end  to  fit  Into  eyelets  on  the  sills. 
When  the  shutters  were  closed,  the  bars 
were  designed  to  be  thrown  into  a  socket, 
to  hold  them,  and  the  brace  rods  were  to  be 
folded  on  the  window  sills.  The  duty  of 
closing  these  shatters  and  adjusting  the  bars 
and  brace  rods  for  the  windows  near  his 
workbench  devolved  on  an  employe  of  plain- 
tiff named  Whlttaker,  aged  19  years,  who  had 
been  in  the  employ  of  plaintiff  abont  three 
weeks,  and  whose  main  work  was  cutting 
shoe  tongues.  There  was  a  pipe  of  the 
sprinkler  under  Whlttaker's  workbench,  but 
he  testified  that  he  did  not  know  what  it 
was,  and  that  no  one  had  Instructed  him  In 
regard  to  It.  There  was  testimony,  however, 
tending  to  show  that  he  had  been  Instructed 
in  the  manner  of  closing  the  shutters,  throw- 
ing the  bars,  and  folding  the  brace  rods. 
He  testified  that  during  the  two  or  three 
weeks  be  was  engaged  In  work  there  he  had 
usually  closed  the  shutters  to  the  virlndow  in 
question,  and,  instead  of  folding  the  brace 
rods  on  the  window  sill,  had  drawn  them  Into 
the  room  and  laid  them  on  the  sprinkler  pipe. 
At  closing  time  on  tbe  Saturday  evening  be- 
fore the  accident,  after  closing  tbe  shutters 
to  the  window  nearest  his  workbench,  he  ex- 
perienced some  dlfUculty  In  throwing  tbe  bar 
that  was  to  hold  them  dosed,  so  be  merely 
closed  tbem,  and  drew  the  brace  rods  into 
the  room,  and  laid  them  on  the  sprinkler  pipe. 
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He  said:  "I  closed  them  as  nsnal,  patting 
the  rods  over  the  pipes,  and  I  could  not  close 
the  bar;  and  I  stayed  there  until  every  body 
had  gone,  and  finally  could  not  close  It,  and 
left  Q.  Did  you  ask  anybody  to  help  you 
to  close  It?  Did  you  do  anything  about  get- 
ting anybody?  A.  There  was  no  one  there. 
•  •  •  Q.  What  reason  did  you  have  for 
going  a,way  and  leaving  the  shutters  and 
rods  in  that  condition?  A.  I  never  was  told 
any  dtfFerent  I  thought  the  pipe  would  sup- 
port the  rods— hold  the  shutter."  It  appears 
that  on  the  next  day,  Sunday,  in  the  after- 
noon, when  there  was  no  one  in  the  factory, 
the  unfastened  shutter  was  blown  open  by 
the  wind,  pulling  the  brace  rod  which  was 
attached  by  its  hook  to  the  sprinkler  pipe 
with  It,  breaking  the  pipe's  connection,  and 
causing  the  sprinkler  to  be  discharged.  The 
apparatus  was  supplied  with  an  automatic 
Are  alarm,  which  immediately  gave  notice  to 
the  fire  department,  and  in  15  minutes  the 
salvage  corps  was  on  hand,  and  the  deluge 
was  stopped.  The  parties  selected  arbitra- 
tors—one each— who  agreed  on  the  award  of 
SC,850.1S,  which  amount,  with  interest,  was 
the  jury's  assessment  of  damages.  There 
was  testimony  tending  to  show  that  at  the 
time  of  the  accident  the  value  of  the  prop- 
erty covered  by  the  policy  did  not  exceed 
975,000.  The  cause  was  tried  by  a  special 
Jury  called  at  the  Instance  of  the  defendant 
The  verdict  was  for  the  plaintiff  for  $7,158.21. 
Defendant  filed  a  motion  for  a  new  trial, 
which  the  court  sustained;  assigning  as  the 
ground  therefor  that  it  had  given  erroneous 
Instructions.  From  the  order  granting  a  new 
trial,  the  plalntifT  appeals.  The  points  pre- 
sented in  the  brief  for  respondent,  as  relating 
to  the  Instructions,  are  that  the  first  instruc- 
tion for  the  plaintiff  was  erroneous,  the  modi- 
fication by  the  court  of  the  fourth  Instruction 
as  asked  by  defendant  was  erroneous,  and 
that  the  peremptory  Instruction  for  defend- 
ant should  have  been  given.  The  purport  of 
the  instructions  complained  of  will  be  re- 
ferred to  hereinafter. 

Lyon  &  Swarts,  for  appellant  Percy  Wer- 
ner and  W.  E.  Fisse,  for  respondent 

VALLIANT,  J.  (after  stating  the  facts). 
1.  Our  attention  is  first  directed  to  the  issue 
made  by  the  pleadings.  The  answer  sets  up 
several  aflirmative  defenses,  founded  on  cer- 
tain clauses  in  the  policy  making  conditions 
in  the  Insurance.  Of  these,  the  first  pleaded 
is  clause  7,  which  Is:  "The  assured  shall  im- 
mediately notify  the  company  In  writing  of 
any  known  defect  which  shall  render  the 
said  sprinkler  system  more  than  usually  haz- 
aiMous.  and  he  shall  cause  such  defect  to  be 
Immediately  repaired,  and  shall  In  the  mean- 
time use  such  ndditlonnl  precaution  as  may 
be  required  for  safety."  Then  the  answer 
sets  up  as  a  breach  of  that  condition  the  al- 
leged defect  In  the  fastening  of  these  window 
shutters,  and  the  manner  of  their  use.    That 


defense  rests  on  a  misconception  of  the 
meaning  of  the  policy  on  that  point  The  ref- 
erence made  in  that  clause  of  the  policy  is  to 
a  defect  in  the  sprinkling  machine,  against 
whose  accidental  discharge  the  c<xitract  for 
indemnity  was  entered  into.  The  clause  has 
no  reference  to  a  defect  in  the  fastenings  of 
the  window  shutters,  nor  to  any  other  con- 
trivance in  the  plaintifTs  establishment 
Clause  9  is  as  follows:  "(9)  This  policy  does 
not  cover  loss  or  damage  resulting  from  the 
explosion,  rupture,  collapse  or  leakage  of 
steam  boilers  or  steam  pipes;  nor  resulting 
from  any  interruption  of  business  or  stop- 
page of  any  work  or  plant;  nor  resulting 
from  freezing;  nor  resulting  from  fire  or  vio- 
lation of  law;  nor  resulting  from  or  caused 
by  the  willful  act  of  the  assured,  or  by  the 
neglect  of  the  assured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  in- 
sured hereunder;  nor  resulting  from  or  caus- 
ed by  invasion,  insurrection,  riot  civil  war 
or  commotion  or  military  or  usurped  power, 
or  by  order  of  any  civil  authority;  nor  re- 
sulting from  or  caused  by  earthquakes  or 
cyclones,  or  by  blasting  or  explosions  of  any 
kind;  or  by  the  fall  or  collapse  of  any  build- 
ing or  buildings;  nor  does  this  policy  cover 
any  loss  or  damage  to  accounts,  bills,  or  cur- 
rency, deeds,  evidences  of  debt,  money,  notes 
or  other  securities,  curiosities,  drawings.  Jew- 
els, manuscripts,  medals  or  models;  nor  any 
loss  or  damage  caused  by  an  employe  of  the 
assured  under  twelve  years  of  age."  The 
answer  founds  two  defenses  on  this  clause, 
viz.,  first,  that  the  injury  "resulted  from  and 
was  caused  by  the  willful  act  of  the  plain- 
tiff"; second,  that  It  was  caused  by  plaintiff's 
failure  to  "use  all  reasonable  means  to  save 
and  preserve  the  property  insured."  In  sup- 
port of  the  charge  that  the  injury  was  caused 
by  the  willful  act  of  the  plaintiff,  the  answer 
specifies  that  the  servant,  in  closing  those 
window  shutters,  "voluntarily,  intentionally, 
and  deliberately  placed  the  brace  rods,  with 
their  hooks,  over  the  pipes  of  the  sprinkler, 
with  the  result  that,  when  the  shutter  sway- 
ed, the  rods  pulled  the  pipe  out  of  connection. 
Even  if  the  willful  act  of  a  servant  could  be 
construed  in  that  connection  as  the  willful 
act  of  the  master,  which  is  not  conceded, 
still  there  is  nothing  In  the  answer  to  Indicate 
that  the  servant  Intended  to  set  the  sprin- 
kling machine  In  operation.  The  most  that 
can  be  said  of  the  conduct  of  the  servant,  as 
there  stated,  is  that  he  was  negligent  It 
Is  not  stated  that  he  knew  that  the  conse- 
quence of  putting  the  rods  where  he  did 
would  be  the  discharge  of  the  machine. 
There  Is  scarcely  ever  a  negligent  act  that 
has  not,  somewhere  in  its  source,  some  act 
having  the  appearance  of  having  been  Inten- 
tionally done.  The  servant  intentionally  laid 
the  rods  on  the  pipe,  but  he  did  not  Inten- 
tionally discharge  the  sprinkling  apparatus. 
A  man  sometimes  Intentionally  throws  down 
a  lighted  match,  but  It  does  not  necessarily 
follow  that  he  thereby  Intentionally  caused 
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the  conflagration  that  was  started  as  a  result 
of  his  match  falling  where  It  did  the  mis- 
chief. Mere  negligence,  even  of  the  insured 
himself,  does  not  defeat  the  policy.  "Mere 
carelessness  and  negligence,  however  great 
In  degi-ee,  of  the  Insured,  or  his  tenants  or 
servants,  not  amounting  to  fraud,  though  the 
direct  cause  of  the  fire,  are  covered  by  the 
policy.  Indeed,  one  of  the  principal  objects 
of  insurance  against  Are  Is  to  guard  against 
the  negligence  of  servants  and  others;  and 
therefore,  while  It  may  be  said  generally 
that  no  one  can  recover  compensation  for  an 
Injury  which  Is  the  result  of  his  own  negli- 
gence or  want  of  care,  the  contract  of  in- 
surance Is  excepted  out  of  the  general  rule. 
Nor  does  It  make  any  dllTerence  whether  the 
negligence  is  that  of  the  Insured  himself  or  of 
others.  The  law  looks  only  at  the  proximate 
cause  of  the  loss."  2  May  on  Ins.  (4th  Ed.) 
i  408.  The  specifications  in  the  answer  under 
this  head  are  not  suflBclent  to  support  the 
general  charge  that  the  damage  complained 
of  was  the  result  of  the  willful  act  of  the 
plaintifF,  and  therefore  there  is  no  such  Issue 
in  the  case.  The  second  defense  under  this 
ninth  clause  Is  founded  on  the  subdivision 
which  declares  that  the  policy  does  not  cover 
loss  or  damage  "caused  by  the  neglect  of 
the  assured  to  use  all  reasonable  means  to 
save  and  preserve  the  property  insured  there- 
under." In  support  of  that  charge,  the  an- 
swer reiterates  what  was  before  averred  In 
regard  to  the  defect  in  the  shutter  appliances 
and  their  uses,  and  that  plaintiff  had  suffer- 
ed them  to  become  defective  and  remain  so, 
and  had  failed  to  instruct  Its  servants  not  to 
fasten  the  rods  to  the  sprinkler  pipes.  The 
"reasonable  means  to  secure  and  preserve 
the  property"  referred  to  in  that  subdivision 
of  clause  9  are  means  to  be  used  after  the 
accidental  discharge  of  the  machine,  to  pre- 
vent greater  loss  than  necessary.  It  has  no 
reference  to  the  care  the  philntiff  should  take 
to  prevent  the  accident.  The  term  "to  save 
and  preserve  the  property  insured  hereun- 
der" carries  the  meaning  of  property  In  peril 
and  in  need  of  preserving,  and  in  the  con- 
nection used.  It  can  have  no  other  reference 
than  the  occurrence  of  the  peril  Insured 
against  Clause  3  of  the  policy  is:  "In  the 
event  of  loss  hereunder,  the  assured  shall 
immediately  protect  the  property  from  fur- 
ther damage,  separate  the  damaged  property 
and  put  it  in  the  best  possible  order.  He 
shall  make  a  complete  inventory,"  etc.  Whilst 
that  clause  prescribes  certain  duties  to  be 
performed  by  the  assured  In  case  of  loss,  yet 
it  does  not  in  express  terms  except  from  the 
insurer's  liability  loss  which  might  have  been 
avoided,  notwithstanding  the  accident,  if  the 
assured  had  used  all  reasonable  means  at 
that  time  to  secure  and  preserve  the  property 
Insured.  The  subdivision  of  clause  9  now 
under  discussion  supplements  the  require- 
ment of  clause  3,  and  excepts  such  avoidable 
loss  from  the  risk  taken  by  the  Insurer.  If 
we  should  construe  this  clause  to  mean,  as 


defendant  contends,  that  the  plaintiff  cannot 
recover  for  the  damage  to  his  goods  if   by 
reasonable    care    he    could    have    guarded 
against  the  accident,  then  it  takes  all  the 
life  out  of  the  policy,  and  renders  the  de- 
fendant liable  only  when  the  plaintiff  and 
his  servants  have  been  without  negligence. 
What  Indemnity  would  there  be  in  an  insur- 
ance policy  purporting  to  cover  property  in 
a  factory  like  this,  where  there  are 'perhaps 
hundreds  of  servants,   if  the  Insurer  were 
liable  only  in  case  no  one  was  negligent?     If 
the  insurer  did  not  Intend  by  this  policy  to 
take  the  risk  of  negligence  of  the  insored, 
why  did  It  specify  that  It  did  not  take  the 
risk   of  loss   by   the  insured's   willful  act? 
And,  If  It  did  not  Intend  to  take  the  risk  of 
the  negligence  of  plaintiff's  servants  over  12 
years  of  age,  why  did  It  specify  that  it  did 
not  take  the  risk  of  the  negligence  of  a  serv- 
ant under  the  age  of  12  years?    If  there  was 
any   doubt  as  to   this   construction   of   the 
clause  In  question— If  it  was  as  susceptible 
of  the  construction  contended  for  by  defend- 
ant as  of  that  above  given— the  rules  of  con- 
struction would  require  us  to  construe  it 
most  favorably  to  the  insured,  as  the  follow- 
ing cases  cited  in  the  brief  of  appellant  hold: 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet  517, 
518,  9  L.  Ed.  512;  LooisvUIe  Underwriters  v. 
Duriand,  123  Ind.  544,  24  N.  E.  221,  7  L.  R. 
A.  399;  Feibelman  v.  Manchester  Fire  Assur. 
Co.,  108  Ala.  200,  19  South.  540;    American 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup. 
Ct.  552,  42  L.  Ed.  977;  Showalter  v.  Ins.  Co.. 
3  Pa.  Super.  Ct  448;   Karow  v.  Continental 
Ins.  Co.,  57  Wis.  68,  15  N.  W.  27,  4C  Am.  Rep. 
17;    Catlln  v.  Springfield  Ins.  Co.,  1  Sumn. 
434,  Fed.  Cas.  No.  2,522;  Mickey  v.  Burliug- 
tou  Ins.  Co.,  35  Iowa.  174.  14  Am.  Rep.  494; 
Guaranty  Co.  v.  Mechanics'  Bank,  26  C.  0. 
A.  146,  80  Fed.  706.    Clause  8  of  the  poUcy  is 
to  the  effect  that  if,  at  the  date  of  the  acci- 
dent, plaintiff's  goods  in  the  factory  amounted 
in  value  to  more  than  1 75,000,  the  defendant 
would  be  liable  only  for  such  proportion  of 
$7,500,  the  limit  of  Uabllity,  as  $75,000  bears 
to  the  actual  value  of  the  stock  of  goods  at 
that  date.    The  answer  states  that  the  goods 
at  that  date  were  of  the  value  of  $125,000. 
There  was  substantial  evidence  to  the  eifect 
that  the  goods  at  the  date  of  the  accident 
did  not  exceed  in  value  $75,000,  and,  although 
there  was   some  evidence  to  the  contrary, 
yet  the  question  was  submitted  to  the  jury 
under  proper  instructions,  and  their  verdict 
is  conclusive  on  that  point     If  the  above 
analysis  of  the  answer  is  correct  there  are 
no  issues  of  fact  in  the  case,  except  those 
tendered  by  the  petition,  and  the  general  de- 
nial in  the  answer  and  the  plea  relating  to 
the  value  of  the  goods.    And  even  as  to  the 
general  denial.  It  was  almost  If  not  quite, 
overcome  by  the  affirmative  averments  In  the 
answer  showing  how  the  accident  occurred. 

2.  The  first  instruction  given  for  the  plain- 
tiff stated  the  contract  of  Insurance  as  con- 
tained In  the  policy,  and  then  stated  that  if 
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the  Jury  believed  from  the  evidence  that  the 
plaintiff's  goods  were  damaged  "by  the  acci- 
dental discharge  or  leakage  of  water  from 
said  antomatie  sprinkler,"  etc.,  the  plaintiff 
was  entitled  to  recover.  "And  the  court  fur- 
ther instructs  the  Jury  that  by  the  words  'ac- 
cidental discharge  or  leakage  of  water'  is 
meant  discliarge  or  leakage  of  water  which 
happened  by  cliance  or  out  of  the  ordinary 
course  of  things,  and  without  the  willful  act 
or  design  of  the  plaintiff.  And  the  court  in- 
structs the  Jury  that,  even  though  they  be- 
lieve from  the  evidence  that  the  plaintiff's 
servant  Whlttaker  was  negligent  in  permit- 
ting the  hooks  attached  to  the  shutters  to  ex- 
tend out  over  or  around  the  sprinkler  pipe, 
yet,  unless  the  Jury  believe  from  the  evi- 
dence that  said  negligence  caused  the  dam- 
age complained  of,  and  was  known  to  the 
plaintiff,  or  might,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  been  known  to 
the  plaintiff,  or  unless  the  Jury  believe  from 
the  evidence  that  the  plaintiff  failed  to  use 
such  means  to  save  and  preserve  the  afore- 
said property  as  a  reasonably  prudent  person 
would  have  used  under  like  circumstances 
and  conditions,  then  such  negligence,  if  any, 
will  not  defeat  the  right  of  the  plaintiff  to  re- 
cover." The  argument  against  this  instruc- 
tion is  that  It  was  improper  to  refer  to  the 
»et  of  Whlttaker  as  an  act  of  negligence; 
that  he  was  not  guilty  of  any  negligence,  be- 
cause he  had  not  been  properly  instructed; 
that  his  act  was  the  act  of  the  plaintiff,  and 
the  plaintiff's  act  in  falling  to  properly  In- 
struct its  servant  was,  in  the  language  of  the 
policy,  a  failure  "to  use  all  reasonable  means 
to  save  and  preserve  the  property  insured 
hereunder."  There  was  evidence  tending  to 
show  that  this  boy  had  been  Instructed  to 
close  the  shutters,  and  bow  to  place  the  brace 
rods.  There  was  no  evidence  that  any  one 
told  him  not  to  hook  them  on  the  sprinkler 
pipe,  and,  if  the  plaintiff  was  guilty  of  any 
negligence,  it  was  in  failure  to  give  that  cau- 
tion. How  the  plaintiff,  or  any  one  else, 
could  have  anticipated  that  this  boy  would 
have  booked  those  rods  on  that  pipe,  is  not 
suggested  by  anything  In  the  record.'  It 
seems  that  he  had  been  laying  the  rods  on 
the  pipe  for  two  or  three  weeks,  but  It  does 
not  appear  that  any  one  knew  it.  Besides, 
merely  resting  the  rods  on  the  pipe  would  not 
have  produced  this  result.  If  the  boy  had 
fastened  the  shutter.  It  was  the  leaving  of 
the  shutter  ajar  and  unfastened  that  pro- 
duced the  result  The  boy  had  never  left  It 
unfastened  before,  and  the  plaintiff  had  no 
notice  and  no  reasonable  opportunity  to  dis- 
cover that  he  bad  left  it  unfastened  on  that 
occasion.  There  Is  no  dispute  but  that  be 
was  ordered  to  close  the  shutter,  and  was 
shown  bow  to  fasten  It  Therefore,  even  if 
this  policy  excepted  losses  caused  by  the  neg- 
lect of  the  Insured,  there  was  no  evidence 
that  the  insured  was  guilty  of  any  negli- 
gence which  caused  this  loss.  It  was  the 
negligence  of  the  servant  only.    It  is  com- 


plained that  the  instruction  was  erroneous 
in  not  defining  the  term  "willful  act  of  the 
plaintiff,".  There  was  no  foundation  in  the 
evidence  for  a  defense  based  on  the  theory 
that  the  injury  resulted  from  a  willful  act  of 
the  plaintiff,  and  there  was  no  occasion  for 
an  Instruction  on  that  point  The  only  error 
in  the  Instruction  was  ttiat  it  was  more 
favorable  to  the  defendant  than  it  should 
have  been.  In  this:  that  it  applied  the  re- 
quirement "to  use  all  reasonable  means  to 
save  and  preserve  the  property"  to  the  plain- 
tiffs  duty  In  discovering  how  the  boy  was 
conducting  the  business  of  closing  the  shut- 
ter, whereas  that  requirement  applied,  as  we 
have  seen,  only  to  avoiding  unnecessary  dam- 
age after  an  accident  But  the  instruction 
adopted  the  defendant's  construction  of  the 
clause  of  the  policy,  and  the  cause  was  sub- 
mitted to  the  Jury  on  that  theory,  the  Jury 
found  the  issue  for  the  plaintiff,  and  that  Is 
the  end  of  it  The  complaint  as  to  the  modi- 
fication of  the  fourth  instruction  as  asked  by 
the  defendant  la  of  the  same  character,  and 
follows  the  same  line  of  argument,  as  that  in 
relation  to  the  first  instruction  for  the  plain- 
tiff, wtiich  we  have  above  discussed.  The 
Instruction,  as  modified  and  given,  is  as  fol- 
lows: "The  court  instructs  the  Jury  that  un- 
der the  terms  of  Its  policy  offered  in  evi- 
dence, the  defendant  did  not  insure  the  prop- 
erty of  the  plaintiff  therein  mentioned 
against  loss  or  damage  caused  by  or  result- 
ing from  the  neglect  of  the  plaintiff  to  use  &U 
reasonable  means  to  save  and  preserve  sucb 
property  from  loss  or  damage  by  water  dis- 
charged from  the  sprinkler  system  mention- 
ed In  the  policy;  that  by  the  expression,  'use- 
all  reasonable  means  to  save  and  preserve 
the  property,'  used  In  the  policy,  is  meant 
that  the  plaintiff  and  its  employes,  while  act- 
ing in  the  scope  of  their  employment,  should 
use  every  means  that  a  person  of  ordinary* 
prudence  and  caution.  In  a  like  or  similar 
situation,  would  adopt  In  the  management, 
operation,  and  control  of  said  sprinkler  sys- 
tem, to  prevent  any  discharge  or  leakage  of 
water  therefrom,  and  to  protect  the  property 
from  the  consequences  of  any  such  discharge- 
or  leak.  The  degree  of  care  wMcb  the  plain- 
tiff and  its  employes  were  required  to  exer- 
cise under  the  circumstances  was  such  care- 
as  was  reasonably  commensurate  with  the- 
situation,  and  the  danger  of  a  discharge  or 
leakage  of  water  reasonably  to  be  appre- 
hended. In  view  of  the  character,  location, 
and  construction  of  this  sprinkler  system, 
the  arrangements  of  the  building  In  which  it 
was  located,  the  nature  of  the  property  in- 
sured, character  of  the  business  carried  on. 
by  the  plaintiff,  the  number  of  persons  em- 
ployed by  it  Ui  its  business  conducted  in  this- 
building,  the  nature  of  their  duties,  and  the- 
clrcumstances  tliat  might  produce  an  Inter- 
ference on  their  part  with  this  sprinkler  sys- 
tem, together  with  such  other  circumstances- 
as  would  reasonably  influence  and  govenk 
a  person  of  ordinary  prudence  similarly  dr- 
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cnmstanced.  If  the  Jury  believe  from  the 
evidence  that  the  loss  or  damage  here  sued 
for  was  caused  by  or  resulted  from  the 
failure  or  neglect  of  the  plaintiff,  or  Its  em- 
ployes acting  within  the  scope  of  their  em- 
ployment, to  use  all  reasonable  means  to 
save  and  preserve  the  insured  property  from 
loss  or  damage  through  the  leakage  or  dis- 
charge of  water  from  the  aforesaid  sprinkler 
system,  as  defined  in  this  instruction,  and 
that  such  failure  or  neglect  was  knoten  to 
plaintijf,  or  by  the  exercise  of  ordinary  care 
and  diligence  might  have  been  known,  to 
plaintiff,  in  time  to  have  prevented  any  dig- 
eharge  or  leakage  of  water  from  said  sprin- 
kler tystem,  then  the  jury  will  find  in  favor 
of  the  defendant"  The  modification  Is  indi- 
cated by  the  words  in  italics.  This  instruc- 
tion, like  that  given  at  the  request  of  the 
plaintlft,  was  more  favorable  to  the  defend- 
ant than  the  law  sanctioned.  It,  in  effect, 
excepts  from  the  risk  loss  occurring  through 
the  negligence  of  the  insured  or  its  servants. 
The  proposition  is  thus  expressed  in  the  brief 
Of  defendant's  learned  counsel:  "We  submit 
that,  under  the  terms  of  this  policy,  no  in- 
jury can  be  regarded  as  an  accidental  in- 
jury wliich  could  have  been  avoided  by  rea- 
sonable effort  on  the  part  of  plaintiff."  To 
sustain  tliat  proposition  would  be  to  over- 
throw a  well-established  principal  that  lies 
at  the  foundation  of  insurance.  This  argu- 
ment is  followed  up  by  the  counsel  who  say 
that  the  failure  of  the  plaintiff  to  Instruct 
its  employ^  concerning  this  mactiine  is  such 
want  of  care  as  to  preclude  a  recovery,  and, 
In  their  argument  on  the  point  of  willful- 
ness, they  say  that  the  failure  to  so  Instruct 
the  servant  took  his  act  out  of  the  category 
of  negligence,  and  made  it  the  willful  act  of 
the  plaintiff.  Counsel  say  that  this  policy 
.differs  from  one  of  fire  insurance,  and  Is  pe- 
culiar. If  it  is  correctly  interpreted  by  the 
counsel,  it  has  very  little,  if  any,  force  as  in- 
surance against  an  accident  The  criticism 
of  the  court's  modification  Is  that  it  does  not 
direct  a  verdict  for  the  defendant  merely  be- 
cause the  discharge  of  the  machine  was  caus- 
ed by  the  neglect  of  the  plaintiff  or  its  serv- 
ant but  required  the  jury,  also,  to  find  that 
that  neglect  was  known  to  the  plaintiff,  or  by 
the  exercise  of  ordinary  care  would  have 
been  known.  It  is  argued  that  an  instruction 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known,  of  its  own 
negligence,  is  meaningless.  That  criticism 
is  founded  more  on  the  form  of  the  expres- 
sion than  the  substance  or  the  meaning.  No 
juror  of  ordinary  intelligence  would  have 
any  difficulty  in  understanding  that  it  related 
to  the  plaintiff's  knowledge  of  its  servant's 
negligent  act  There  was  not  a  particle  of 
evidence  that  this  plaintiff  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
of  the  negligent  act  of  this  servant  whicli 
resulted  in  this  catastrophe.  He  had  for  two 
or  three  weeks  been  In  the  habit  of  laying  the 
brace  rods  on  the  sprinkler  pipe,  and  it  may 


be  argued  that  In  that  period  the  plaintiff 
had  an  opportunity  to  have  discovered  that 
practice.  But  no  injury  resulted  from  that 
practice,  and  it  is  not  suggested  bow  any  in- 
jury could  have  resulted  from  it  That  act 
became  a  dangerous  factor  in  bringing  about 
the  result  when  It  united  with  another  act — 
that  of  leaving  the  shutters  ajar  and  unfast- 
ened. That  act  was  never  done  but  that  one 
time,  and  the  evidence  shows  that  it  was 
unknown  to  plaintiff,  and  could  not  without 
extraordinary  watchfulness,  have  been  dis- 
covered. The  instruction  should  have  been 
refused,  but  since  the  court  adopted  the  de- 
fendant's theory  as  to  the  negligence  feature 
of  clause  9,  in  so  far  as  to  apply  it  to  plain- 
tiff's duty  before  the  accident  the  modifica- 
tion still  left  the  instruction  more  favorable 
than  defendant  was  entitled  to. 

On  the  conceded  facts  of  the  case,  the 
plaintiff  was  entitled  to  recover,  and  no  judg- 
ment for  the  defendant  could  have  been  sus- 
tained. There  was  no  error  in  the  instruc- 
tions of  which  the  defendant  tias  any  right  to 
complain.  The  court  erred  in  sustaining  the 
motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  tlie  circuit  court  with  directions 
to  overrule  the  motion  for  a  new  trial,  and 
enter  judgment  In  accordance  with  the  ver- 
dict  All  concur. 


STATE  ex  rel.  HAMILTON  v.  BROWN,  Col- 
lector of  Revenue. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  2i,  igOS.) 

TAXATION— ERRONBOUS    ASSESSMENT— TAX 
COLLECTOR— MANDAMUS. 

1.  Rev.  St.  1888,  g  8067,  provides  that  the 
county  clerk  shall  make  a  school  tax  book,  sub- 
divided according  to  the  school  districts  in  the 
county,  and  place  in  the  proper  subdivision  a 
list  of  the  names  of  all  persons  owning  person- 
al property  in  the  district,  and  the  school  taxes 
assessed  thereon.  Held  that  where  personal 
property  properly  taxable  in  one  school  district 
IS  erroneously  listed  by  lie  county  clerk  as  tax- 
able in  another  district,  mandamns  will  not  lie 
at  action  of  taxpayer  to  compel  the  collector 
to  accept  the  taxes  for  the  proper  district 
which  are  at  a  lower  rate  than  the  tax  in  the 
district  in  which  the  property  was  erroneously 
listed,  and  correct  the  list;  the  collector  hav- 
ing uo  authority  to  make  any  change  in  the 
list  as  presented  to  him,  and  the  remedy  of  the 
taxpayer  being  merely  to  resist  the  collection 
.of  the  Illegal  tax. 

Appeal  from  circuit  court  Ltaicoln  county; 
E.  M.  Hughes,  Judge. 

Mandamus  by  the  state,  on  the  relati(»i  of 
George  A.  Hamilton,  agalist  Frank  D. 
Brown,  as  collector  of  revenue,  to  compel  re- 
spondent to  accept  a  tax  for  a  certain  dis- 
trict From  a  Judgment  denying  the  writ 
relator  appeals.    Aflirmed. 

Martin  &  Woolfolk,  for  appellant  Geo.  T. 
Dunn  and  Norton,  Avery  &  Young,  for  re- 
spondent 
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FOX,  J.  On  the  9th  day  of  December, 
1808,  the  appellant  presented  his  petition  to 
the  Judge  In  chambers,  and  alternative  writ 
of  mandamus  was  Issued.  The  petition  was, 
In  substance,  as  follows:  Geo.  A.  Hamilton 
alleges  that  he  was  the  cqrator  of  Chas.  M. 
Hamilton,  and  that  he  (the  curator)  was  a 
resident  of  School  Dlltrlct  No.  2,  township 
49,  range  1  east;  that  he  was  appointed  cura- 
tor in  1888,  and  had  charge  ot  all  the  minor's 
personal  property;  that  the  same  was  In 
notes,  moneys,  bonds,  and  be  (the  curator)  at 
all  times  kept  these  securities  at  his  resi- 
dence In  said  District  No.  2,  and  before  the 
year  1897  the  property  had  always  been  as- 
sessed and  taxes  paid  in  School  District  No. 
2;  that  In  1897  the  assessor  assessed  the 
same  and  located  It  In  said  District  No.  2, 
but  that  the  county  clerk,  in  making  up  the 
school  tax  book,  extended  It  in  School  Dis- 
trict No.  4,  township  49,  range  1  west,  and 
delivered  the  same  to  the  collector,  and  that 
the  collector  was  then  threatening  to  collect 
the  taxes  as  shown  by  said  school  tax  book 
as  per  estimate  of  said  School  District  No. 
4;  that  the  rate  of  taxes  in  said  District 
No.  2  is  40  cents,  and  in  said  District  No.  4 
is  100  cents,  on  the  $100;  that  the  collector 
is  in  legal  possession  of  said  school  tax  book 
so  erroneously  made  by  the  said  county  clerk, 
and  is  attempting  to  collect  the  taxes  as  ex- 
toided  by  the  clerk,  and,  if  he  is  not  pre- 
vented, he  will  collect  the  same,  and  pay  It 
in  the  county  treasury  to  the  credit  of  said 
District  No.  4.  A  toider  is  then  pleaded  of 
all  the  taxes  shown  by  said  tax  bill  except 
the  school  tax,  and  a  tender  of  40  cents  on 
the  $100  school  tax.  The  prayer  of  the  pe- 
tition is  for  a  writ  of  mandamus  against  said 
collector  commanding  him  to  accept  and  re- 
ceive the  amount  so  tendered  according  to 
the  estimate  furnished  by  District  No.  2,  and 
that,  when  so  paid,  the  respondent  be  re- 
quired to  pay  the  school  tax  so  collected  into 
the  treasury  to  the  credit  of  School  District 
No.  2.  The  alternative  writ  was  Issued,  and 
the  respondent  first  filed  a  demurrer  on  the 
grounds  that  the  statement  in  the  petition  did 
not  warrant  the  relief  prayed  for.  This  was 
overruled,  and  the  respondent  at  the  time  ex- 
cepted. Respondent  then  filed  his  answer, 
which  was  as  follows,  in  substance:  Your 
respondent,  for  reason  why  he  should  not 
obey  the  commands  of  the  said  alternative 
writ,  states  that  he  is  collector  of  Lincoln 
county,  Mo.,  and  that  Geo.  A.  Hamilton  Is 
etintor  of  tbe  estate  of  Chas.  M.  Hamilton, 
a  minor;  that  the  school  tax  book  under  au- 
thority of  which  be  Is  demanding  and  col- 
lecting these  taxes  was  duly  certified  to  him 
by  the  clerk  of  the  county  court  of  Lincoln 
county.  Mo.,  and  received  by  him;  that  the 
same  charges  the  said  Chas.  M.  Hamilton 
with  the  school  tax  as  assessed  in  School 
District  No.  4,  township  49,  range  1  west, 
at  the  rate  of  100  cents  on  the  $100;  and 
that  this  respondent  has  no  authority  to  alter, 
or  in  any  way  change,  the  said  school  tax 
72  8.W.- 


book,  and  it  Is  his  duty  as  collector  to  collect 
the  taxes  as  assessed  therein.  The  respond- 
ent further  says  that  this  court  has  no  juris- 
diction by  writ  of  mandamus  to  compel  him 
to  change,  or  In  any  wise  altar,  the  assess- 
ment as  certified  to  by  the  said  county  clerk, 
and,  if  there  is  any  error  in  the  assessment, 
that  the  county  clerk  alone,  under  authority 
of  the  county  court,  or  by  proceedings 
brought  against  him,  has  authority  to  hear 
and  alter  such  erroneous  assessment,  and 
that  this  court  has  no  jurisdiction  in  this  ac- 
tion. It  is  further  alleged  that  the  petition 
or  alternative  writ  does  not  show  that  the 
minor,  Chas.  M.  Hamilton,  at  the  time  the 
writ  was  sued  out  or  at  any  time  thereto- 
fore, was  a  resident  of  School  District  No.  2. 
He  alleges  that  at  the  time  the  assessment 
was  made  be  was  a  resident  of  District  No. 
4.  Denies  that  the  money  should  be  paid  to 
District  No.  2,  and  denies  all  and  every  other 
allegation  in  the  petition  or  alternative  writ 
not  specially  admitted. 

Upon  an  examination  of  the  record,  we 
find  the  facts,  as  stated  by  the  trial  judge  in 
his  written  opinion,  substantially  correct.  At 
least,  the  difference  as  to  the  facts  as  stated 
by  relator  and  the  trial  judge  have  no  ma- 
terial bearing  upon  the  legal  questions  in- 
volved In  this  controversy.  Hence  we  adopt 
the  statement  of  the  trial  judge  as  to  the 
facts:  "In  the  year  1883  one  Charles  Hamil- 
ton, with  his  wife  and  minor  child,  Charles 
M.  Hamilton,  resided  In  the  town  of  Troy, 
Lincoln  county,  Missouri.  The  town  of  Troy 
was  then  and  is  now  in  School  District  No. 
4,  township  49,  range  1  west  During  that 
year  Charles  Hamilton  died,  and  his  widow 
and  minor  son  continued  to  reside  in  Troy 
till  her  death,  In  1888,  when  she  too  died. 
The  minor  at  that  time  was  about  nine  years 
old,  and  his  uncle,  the  plalntlfl  herein,  was 
appointed  by  the  probate  court  guardian  and 
curator  of  said  minor  in  1888,  and  continues 
to  bold  such  position.  The  guardian  and 
curator  resides  in,  and  bad  for  at  least  twenty 
years,  in  School  District  No.  2,  township  49, 
range  1  east.  In  Lincoln  county,  Missouri. 
Immediately  after  the  death  of  his  mother 
the  minor  was  taken  by  his  aunt  in  another 
portion  of  Lincoln  county,  and  continued  to 
reside  with  her  till  the  year  1897,  attending 
school  in  the  meantime  at  various  places. 
The  property  of  the  minor,  consisting  of 
notes  and  other  securities.  In  the  hands  of 
the  curator,  was  assessed  by  the  assessor  of 
Lincoln  county,  who  indorsed  on  the  list  the 
location  of  said  property  as  in  District  No. 
2,  township  49,  range  1  east  The  clerks  of 
the  respective  school  districts  made  their  es- 
timates of  school  expenses  and  names  of  resi- 
dent taxpayers  in  their  districts  as  required 
by  law.  The  clerk  of  District  No.  2,  town- 
ship 49,  range  1  east  made  no  return  of 
plaintiff  guardion  and  curator  In  his  said  dis- 
trict The  clerk  of  District  No.  4,  township 
49,  range  1  west,  listed  plaintiff,  as  such 
curator  and  guardian,   in  his  district    The 
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county  clerk,  In  making  up  the  school  tax 
book,  proceeded  to  assess  the  amount  of 
the  estimates  of  the  various  districts,  and 
among  them  the  above-named  district,  and  in 
so  doing  retomed  plaintiff  guardian  and  cu- 
rator in  District  No.  4,  township  49,  range  1 
■west,  In  accordance  with  the  eDumeratlon 
list,  and  extended  the  tax  on  the  personal 
property  under  the  rate  of  sue*  district  The 
school  tax  book,  in  this  shape,  went  to  tbe 
collector,  who  now  holds  It  In  tlie  same  con- 
dition, and  tbe  effort  Is  now  made  by  plain- 
tiff to  compel  the  collector  by  writ  of  man- 
damus to  receive  the  school  tax  according  to 
the  estimate  of  District  No.  2,  and  at  tbe  rate 
fixed  by  such  district,  and  when  so  paid  to 
turn  the  same,  over  to  the  treasurer  to  the 
credit  of  District  No.  2."  'Up<«i  a  full  hear- 
ing of  tbe  application  for  writ  of  mandamus 
in  this  cause  to  compel  the  collector  to  re- 
ceive the  taxes  according  to  the  rate  ot  taxa- 
tion Is  School  IMstrlct  No.  2,  and  pay  tbe 
amount  so  collected  from  relator  Into  the 
treasury  to  the  credit  of  School  District  No. 
2,  the  writ  was  denied,  and  judgment  for 
cost  in  favor  of  defendant  and  against  tbe 
plaintiff.  From  fhto  Judgment,  plaintiff  a^ 
peals  to  this  court,  to  tbe  end  that  tills  couit 
may  review  the  action  of  the  trial  court. 

The  trial  court.  In  a  written  oplnioo  filed 
In  tills  cause,  said,  upon  tbe  subject  as  to  tJie 
remedy  sooght:  "The  duty  «t  making  the 
school  tax  book  devolves  upon  the  county 
clerk,  which  book  shall  be  subdivided  corre- 
sponding to  tbe  districts  In  tbe  comity,  and 
numbered  accordingly;  and  be  shall  place 
In  the  proper  subdivisions,  first,  a  list  of  the 
names,  alphabetically  arranged,  of  all  per- 
sons owning  any  personal  property  In  tbe 
district,  total  value  thereof,  and  tbe  amount 
of  school  tax  assessed  thereon;  second,  a 
list  of  all  tbe  lands  and  town  lots,  etc.  Sec- 
tion 80CT.  Bev.  St.  1889.  Ttie  enumeration 
lists  Inform  the  county  derk  of  the  amount 
required  and  rate  of  taxation  In  each  dis- 
trict, and  also  the  names  of  tbe  resident  tax- 
payers In  sacb  district;  while  the  assessment 
of  tbe  county  assessor,  as  returned  in  his 
list.  Informs  the  clerk  of  the  property  owned 
by  such  resident  taxpayer.  From  these  two 
sources  of  information  he  is  enabled  to  make 
up  the  school  tax  book.  Tbe  county  clerk 
of  Uncoln  county,  tn  making  up  tbe  school 
tax  book  containing  the  assessment  com- 
plained of,  proceeded  tn  the  manner  above 
Indicated.  The  plaintiff,  as  curator  of  Ham- 
ilton, was  returned  by  tbe  district  clerk  as 
being  In  District  No.  4,  and  tbe  county  clerk, 
without  ignoring  the  enumeration  lists,  could 
not  have  placed  him  elsewhere.  The  assess- 
or is  not  required  or  autborlzed  to  determine 
the  school  district  of  a  taxpayer.  The  as- 
sessor's book  which  he  makes  up— legally 
made  up— contains  no  such  information. 
The  assessor  has  to  do  with  no  particular 
tax,  but  his  duty  is  ended  when  he  has  as- 
certained and  listed  all  tbe  taxable  real  and 
personal  property   In  bis  county,   with  tbe 


name  of  tbe  respective  taxpayer  (section 
7531,  Rev.  St  1889,  amended  by  Laws  1893, 
p.  216),  and  made  his  assessment  book  there- 
from. The  assessor's  book,  when  turned 
over  to  the  county  court,  would  not  contain 
tbe  number  of  the  school  district  of  any  tax- 
payer, and  hence  the  eqnalizatUHi  board 
could  not  remedy  any  such  wrong  as  is  here 
complained  of.  The  allured  wrong  first  aris- 
es when  the  county  clerk,  after  the  assess- 
or's books  are  corrected  and  adjusted,  makes 
out  the  school  tax  book,  and  then  fails 
to  proceed  in  so  doing  as  tbe  law  directs. 
Section  7579,  Rev.  St  1889,  refers  to  tbe 
power  of  county  courts  to  determine  erro- 
neous assessments  or  mlBtakes  or  detects  in 
description  of  lands  'on  application  of  any 
person  who  sball  by  affidavit  sbow  good 
cause  for  not  having  attended  the  county 
board  of  equalization.'  Conceding  this  to 
apply  to  personal  property  (wUch  is  doubt- 
ful from  the  phraseology),  yet  it  must  be  an 
erroneous  assessment  whidi  »wi»tt>A  and 
eonld  have  been  remedied  by  tbe  bscrd  «f 
equalization,  which  In  a  ease  like  this  nev- 
or  existed  at  such  time.  Section  7844  in 
terms  applies  only  to  enoneoos  aaseasHients 
of  lands.  But  in  this  case  there  is  no  er- 
roneous assessment  complained  of ;  tt  Is  siiB- 
ply  an  erroneous  taxatioB  alleged.  It  ptaiin- 
tur  is  taxed  in  the  wrong  district  or  wrooic 
county,  then  it  is  illegal,  and  its  ooOeetloD 
cannot  be  enforced.  Tbe  payment  of  an  Ule- 
gal  tax  by  him  would  aot  relieve  htan  (Tom 
the  payment  of  a  tax  where  it  legally  be- 
longs. Under  the  authority  of  One  school 
tax  books  certified  to  tbe  ooUectnr,  he  is 
bound,  in  the  dlacbsise  of  his  dntles,  to  pro- 
«eed  and  act  In  aocordance  with  its  com- 
mands. If  tbls  tax  Is  properly  doe  District 
No.  2,  then  the  fact  wpears  it  has  never 
been  assessed  or  extended  by  the  oamatj  clerk 
for  District  No.  2,  but  has  been  assessed  or 
extended  at  a  different  rate  in  mnoth»'  dis- 
trict, and  how  then,  can  the  collector  be  com- 
pelled to  collect  a  tax  for  District  Mo.  2. 
which  has  never  been  extended  by  tbe  coun- 
ty clerk?  If  the  county  clerk  had  no  rigfat 
or  authority  to  assign  tbe  curator  to  District 
No.  4,  and  assess  a  tax  against  him  aeoord- 
ing  to  the  rate  fixed  by  said  district,  then 
such  taxation  la  stmply  Illegal  and  void,  and 
his  property  Is  not  sidiject  to  levy  ts  psy  tbe 
same,  and,  if  seized  and  sold  by  tbe  ofltoer, 
may  be  recovered  by  the  plaintiff  im  an  ac- 
tion of  replevin  against  tbe  porchaser.  Bt  L. 
&  S.  F.  Ry.  Co.  V.  Lowder,  138  Mo.  638.  3»  6. 
W.  789,  «0  Am.  St  Rep.  566.  If  he  is  sued 
for  the  tax,  he  may  set  up  tbe  Illegality,  and 
defeat  the  action.  No  injunction  wonld  even 
lie,  for  there  is  no  multiplicity  of  snits  to 
avoid,  which  alone  gives  Jurisdiction  to 
courts  of  equity  to  restrain  the  collection  at 
illegal  taxes.  Michael  v.  City,  U2  Bio.  610. 
20  S.  W.  666.  Hence  my  opinion  Is  that  the 
plaintiff  has  misconceived  his  remedy."  We 
think  clearly  that  the  trial  court  was  right 
in  denying  tbe  witt.    Tbe  tacts,  as  disclosed 
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in  tbls  case,  show  that  the  county  clerk  ez- 
teuded  the  taxes  to  the  re^ectlve  school  dis- 
tricts. Whether  his  action  was  in  pursuance 
of  the  provisions  of  the  statute,  whether  le- 
gal or  illegal,  the  collector  was  not  answer- 
able for  the  acts  of  the  clerk.  After  the  tax 
books  were  adjusted  and  turned  over  to 
the  collector,  he  had  but  one  duty  to  per- 
form. That  was  to  collect  the  taxes,  and  ap- 
ply them  as  Indicated  by  the  tax  book.  The 
collector  has  no  power  over  the  tax  books. 
He  is  not  authorized  by  any  statute,  that  has 
been  brought  to  the  attention  of  this  court, 
to  alter  or  change  the  tax  books  at  pleas- 
ure. He  Is  responsible  for  the  taxes  as  they 
appear  upon  his  books;  and  If  they  are 
changed  in  any  manner,  except  In  pursuance 
of  the  statute,  however  just  the  change 
might  be,  it  woold  aCFord  him  no  protection. 
Mandamus  is  a  remedy  sought  to  compel  the 
performance  of  some  ministerial  duty  which 
is  required  to  be  performed  by  the  law  of 
the  land.  Mo  such  duty  as  was  requested  of 
the  collector  in  tbls  cause  Is  enjoined  upon 
him  by  the  law.  A  number  of  cases  are  cit- 
ed by  appellant  in  support  of  the  doctrine 
that  mandamus  Is  the  proper  and  appropri- 
ate remedy  in  this  case.  An  examination  of 
those  cases  will  demonstrate  that  they  are 
not  applicable  to  the  case  at  bar.  The  ap- 
plications and  the  Issuance  of  the  writs  in 
these  cases  were  all  predicated  upon  the  re- 
fusal to  perform  a  duty  which  the  law  re- 
quired to  be  performed.  In  the  case  of 
State  ex  rel.  ▼.  Scbnecko,  11  Mo.  App.  165,  it 
"wlU  be  observed  that,  on  the  person  apply- 
ing for  certain  credits  npon  his  taxes,  there 
vras  a  statute  which  required  the  collector  to 
give  such  credits.  So,  in  the  case  of  State 
ex  rel.  v.  Q.  A.  Burkhardt,  69  Mo.  75,  two 
parties  were  claiming  the  money  of  the  de- 
fendant collector.  Belator  claimed  that  the 
money  was  collected  for  the  school  district 
of  which  he  was  treasurer,  and  that  the  col- 
lector refused  to  pay  it  over.  The  case  of 
State  ex  rel.  v.  Dougherty,  46  Mo.  294,  is  sim- 
ilar to  the  Burkhardt  Case,  supra.  The  col- 
lector In  this  case  refused  to  obey  the  com- 
mands of  a  statute  requiring  him  to  pay 
over  money.  In  the  case  of  State  ex  rel.  v. 
Riley,  86  Mo.  166,  was  the  issuance  of  a  writ 
of  mandamus  directed  to  the  clerk  of  the 
county  court,  requiring  him  to  perform  his 
duty  In  respect  to  extending  and  assessing 
the  school  taxes.  He  was  required,  under 
the  statute,  to  perform  that  duty,  and,  re- 
fusing to  do  so,  mandamus  was  the  proper 
remedy.  The  same  may  be  said  of  all  the 
cases  cited— that  the  duty  was  one  directed 
by  statute,  and,  on  the  failure  to  perform 
It,  mandamus  could  appropriately  be  resort- 
ed to.  That  Is  not  this  case.  To  issue  the 
writ  in  this  case  would  be  compelling  the 
collector  to  do  something  not  only  not  pro- 
vided by  the  stntute,  but  to  do  an  act  which 
the  law  prohibits  him  from  doing— the  al- 
tering and  changing  of  the  tax  books.    The 


action  of  the  trial  conrt  was  right,  and  will 
not  be  disturbed  by  this  court 

As  to  the  other  proposition— as  to  what 
district  these  taxes  should  properly  go— it  is 
unnecessary  to  determine  that  question, 
and  perhaps  it  would  be  better  to  wall  un- 
til that  question  In  a  proper  proceeding  is 
before  the  court  I  wW  say,  speaking  for 
myself  individually,  and  not  for  the  court 
that  it  depends  upon  the  form  and  manner 
of  assessment  Section  9144,  Rev.  St  1899, 
provides  that  the  "assessor  or  his  deputy  or 
deputies  shall  call  at  the  office,  place  of  do- 
ing business,  or  residence  of  each  person  re- 
quired to  list  property  and  shall  require  such 
person  to  make  a  correct  statement  of  all 
taxable  property  owned  by  such  person  or 
under  the  care,  charge  or  management  of 
such  person.  Vniat  this  provision  the 
guardian  or  curator  of  a  minor  may  have 
the  personal  assets  of  the  minor's  estate  as- 
sessed to  hlra,  aff  indicated,  tn  the  case  of 
State  ex  re!,  v.  Burr,  143  Mtk.  200,  44  S.  W. 
1045,  he  having  the  property  of  the  minor 
under  his  management  and  control.  If  this 
is  dono^  we  tUniE  tiaaFlj  tbe  taxes  en  this 
character  of  assessment  woald  gv  t»  the 
district  iB  which  tbe  gnaidifts  resides,  for 
in  that  assessment  be  treats  the  property 
as  his  own,  and  is  penwially  liable  for  the 
taxes,  and  has  it  asscastd  t»  tdm  IntUrU- 
nally.  On  tbe  other  band,  If  the  p»Bonal 
estate  is  assessed  to  tbe  minor,  or  tbe  es- 
tate of  tbe  mdnav,  the  taxes  ai^mtioaed 
to  the  districts  w«ald  fMlow  tbe  dotnlctle  of 
tbe  minor.  Tbe  Brovision  of  tbe  statute  re- 
qnlrlng  tbe  taq>&yer  to  Hat  not  only  his  own 
property,  but  aiso  tlw  property  "under  his 
care,  managemeBt,  and  control,"  dees  not 
necessarily  require  a  guardian  of  a  minor 
to  make  out  two  lists,  one  for  bis  Indlvldnnl 
property,  and  one  Cor  the  pgroperty  of  hi» 
ward;  but  be  may,  av  Is  frequently  done 
under  the  broad  provisions  ot  the  statute,  list 
It  as  his  own.  In  thfr  ease  oC  State  ex  rel. 
T.  Burr,  supra,  Gantt,  J.,  speaking  for  the 
conrt  says:  "That  the  care  and  manage- 
ment of  tbe  ward's  estate  conferred  by  the 
Btatote  Is  sadi  care,  charge,  and  manage- 
ment of  the  estate  as  is  contemplated  by  the 
revenue  law,  we  think  cannot  be  disputed, 
and  is  s«wb  as  makes  it  Incuaabent  upoin  him 
to  list  it  to  the  assessor.  If  llsfeed  by  and 
assessed  to  the  curator,  it  ts  bis  personal 
duty  to  pay  the  taxes  out  of  tlie  moneys  in 
bis  hnnds  as  curator."  Hence  we  see  that 
tbe  ownership  of  the  property  as  indicated 
by  tbe  assessment  has  a  strong  bearing  up- 
on the  question  as  to  the  apportionment  of 
tbe  taxes  to  the  school  dlstrlcta  Will  say, 
however,  we  do  not  mean,  by  tbe  views 
herein  expressed,  that.  If  the  minor  has  a 
settled  place  of  residence,  tbe  guardian  has 
the  absolute  power,  by  reason  of  residing 
in  another  school  district,  to  defeat  the  dis- 
trict in  which  the  minor  resides  out  ef  its 
taxes  iip<»  tbe  property  of  tbe  minor;  for  it 
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Is  the  policy  of  the  revenue  law  to  assess 
property  to  the  true  owner,  and  tbe  assessor 
has  ample  authority  to  ascertain  tbe  true 
owner  of  the  property,  and  make  bis  assess- 
ment accordingly.  The  assessor,  as  to  the 
personal  assets  of  a  minor,  may  assess  it  to 
the  minor  or  to  his  estate,  or  be  may  permit 
the  curator  of  the  ward  to  list  It,  under  tbe 
statute  heretofore  discussed,  as  his  property, 
it  being  under  his  management  and  control; 
in  either  event,  the  domicile  of  the  person 
to  whom  the  property  Is  assessed  would  In- 
dicate tbe  school  district  to  which  tbe  taxes 
should  be  extended. 

Tbe  opinion  of  tbe  learned  trial  Judge  filed 
in  this  cause  fully  sustains  tbe  action  of  tbe 
court  in  denying  tbe  writ  Tbe  Judgment 
will  be  afSrmed.    AH  concur. 


TURNER  V.  OVERALL  et  al 

(Supreme  Court  of  Missouri,  DiTieion  No.  & 

Feb.  24,  1903.) 

TRUST  DEBDS  —  DURESS  —  IMMUNITY  FROM 
CRIMINAL  PR08BCUTI0N  —  EVIDENCE  —  AP- 
PEAL—EQUITY  CAUSES— TRIAL  DE  NOVO  IN 
SUPREME  COURT. 

1.  On  an  appeal  of  a  suit  to  set  aside  a  trust 
deed  for  duress,  the  caose  is  for  bearing  de  novo 
in  the  Supreme  Court. 

2.  In  a  suit  by  a  wife  to  set  aside  a  mortgage 
given  on  her  lands  to  secore  ber  husband's  debt 
to  defendant,  as  obtained  by  dnress,  the  hus- 
band is  a  competent  witness,  under  Rev.  St. 
1899,  t  4856,  providing  that,  where  a  salt  is 
connected  with  any  businesB  had  with  the  hus- 
band, he  ii  a  competent  witness  on  behalf  of  tbe 
wife. 

3.  Where,  on  an  appeal  of  a  suit  to  set  aside  a 
tmst  deed  for  dnress,  all  tbe  evidence  was  pre- 
served in  tbe  record,  error  in  the  admission  of 
testimony  by  the  trial  court  will  not  oonatitute 
ground  for  reversal,  since  the  Supreme  C!ourt 
will  only  consider  such  evidence  as  Is  competent, 
in  making  Its  findings. 

4.  Where,  in  an  action  to  set  aside  a  trust 
deed  for  dnress,  defendant,  by  his  answer,  put 
in  issue  the  validity  of  the  Indebtedness,  be 
cannot  object  on  appeal  to  tbe  admission  of  evi- 
dence by  plaintiff  tending  to  impeach  such  in- 
debtedness. 

5.  In  a  suit  by  a  wife  to  set  aside  a  trust 
deed  to  her  property,  given  to  secure  her  hus- 
band's debt,  to  prevent  bis  being  arrested  and 
prosecuted  for  forgery  in  another  state,  evi- 
dence held  to  show  that  the  acts  of  the  grantee 
and  his  companions  in  possession  of  a  reouisi- 
tion  for  ber  husband  so  deprived  plaintiff  of 
ber  free  will  and  agency  in  the  execution  of 
the  deed  as  to  warrant  a  decree  setting  aside 
tbe  same  for  duress. 

Appeal  from  circuit  court,  Stoddard  coun- 
ty; W.  P.  Ford,  Special  Judge. 

Bill  by  Novella  Turner  against  W.  H.  Over^ 
all  and  others.  From  a  decree  In  fiivor  of 
plaintiff,  defendants  appeal.    Affirmed. 

This  Is  an  action  by  respondent  against 
the  appellant  W.  H.  Overall  to  cancel  a  deed 
of  trust  executed  by  plaintiff  and  husband  to 
secure  the  payment  of  a  note  of  ?1,350  to  W. 
H.  Overall.  Tbe  petition,  answer,  and  rep- 
lication in  this  cause  present  tbe  Issues  fnl- 
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ly,  and  in  order  to  intelligently  understand 
just  what  tbe  Issues  were,  as  presented  and 
tried  by  tbe  lower  court,  we  here  Insert 
them: 

Petition. 

"Plaintiff,  Novella  Turner,  states  that  she 
is  now,  and  at  all  tbe  times  hereinafter 
named  she  has  been,  tbe  owner  In  fee  of  the 
following  described  real  estate,  situate  in  the 
county  of  Stoddard  and  state  aforesaid,  to- 
wlt:  The  west  half  of  tbe  northeast  quarter 
of  section  thirty-five  (35)  In  township  twenty- 
seven  (27),  range  eight  (8);  that  on  tbe  12th 
day  of  October,  1886,  she  and  her  busband. 
George  Turner,  executed  a  deed  of  tmst  on 
the  above-described  real  estate  to  the  de- 
fendant N.  M.  Fouch,  as  trustee,  for  tbe  ben- 
efit of  tbe  defendant  W.  H.  Overall,  to  secure 
tbe  payment  of  a  note  of  that  date  for  the 
sum  of  thirteen  hundred  and  fifty  ($l,350'i 
dollara,  payable  to  tbe  said  W.  H.  Overall  on 
tbe  Ist  of  July,  1897.  Plaintiff  states  that  at 
tbe  time  of  said  execution  of  said  deed  of 
trust  she  was,  and  still  is,  the  wife  of  tbe 
said  George  Turner,  and  that  at  the  time 
she  executed  said  deed  of  tmst  tbere  was 
pending  in  tbe  drcnit  conrt  of  De  Ealb  coun- 
ty, in  the  state  of  Tennessee,  a  bill  of  indict- 
ment against  ber  said  husband,  the  said 
George  Turner,  wherein  and  whereby  ber 
said  busband  was  charged  with  tbe  crime  of 
forgery;  that  her  said  husband  was  not 
guilty  of  said  crime,  and  that  said  indictment 
was  falsely  and  fraudulently  procured  from 
the  grand  Jury  of  said  county  against  ber 
busband  by  the  defendants  for  tbe  purpose 
and  with  the  Intent  of  procuring  from  this 
plaintiff  said  deed  of  trust  or  other  security 
for  the  payment  of  an  alleged  claim  held  by 
them  against  plaintiff's  said  husband  in  said 
sum  of  thirteen  hundred  and  fifty  ($1,350) 
dollars,  and  on  tbe  day  aforesaid,  to  wit,  on 
tbe  12tb  day  of  October,  1896,  tbe  said  de- 
fendant asked  and  demanded  of  the  plaintiff 
that  she  should  sign  and  execute  said  deed 
of  trost  upon  ber  land  above  described, 
which  was  ber  home,  and  all  sbf  bad  to  se- 
cure tbe  same;  that  upon  her  refusal  to  com- 
ply with  their  demands,  and  to  sign  and  ex- 
ecute said  deed  of  trust,  tbe  said  defendants, 
W.  H.  Overall  and  N.  M.  Fouch,  told  tbe 
plaintiff  that  they  bad  in  their  possession  ex- 
tradition papers,  duly  signed  and  executed 
by  the  (Joveraor  of  tbe  state  of  Tennessee, 
under  and  by  virtue  of  which  they  had  full 
and  competent  authority  to  arrest  tbe  plain- 
tiff's busband,  the  said  George  Turner,  and 
to  take  blm  back  to  tbe  state  of  Tennessee, 
where  be  would  be  prosecuted  and  convicted 
aod  sent  to  tbe  penitentiary  for  said  alleged 
offense,  and  that  said  defendants  did  then 
and  there  present  and  show  to  this  plaintiff 
a  large  paper,  having  thereupon  tbe  name  of 
tbe  Governor  of  Tennessee,  and  a'  large,  red 
seal  thereupon,  to  which  was  attached  a  rib- 
bon, and  which  they  declared  was  tbe  extra- 
dition or  requisition  paper  aforementioned. 
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and  botb  of  the  defendants  then  and  there 
said  to  this  plaintiff  that  nnleas  she  would 
sign  and  execute  said  deed  of  trust  ui>on  her 
said  land  to  secure  the  said  sum  of  thirteen 
hundred  and  fifty  (^1,300)  dollars,  which  the 
defendants  then  claimed  against*  her  said 
husband,  the  said  George  Turner,  they  would 
immediately  arrest  her  said  husband  and 
carry  him  back  to  the  said  state  of  Tennes- 
see, and  would  prosecute  and  convict  and 
send  him  to  the  penitentiary,  but  that  If  she 
would  sign  and  execute  said  deed  of  trust, 
as  they  wished  and  requested  her  to  do,  they 
would  not  have  her  said  husband  arrested 
and  prosecuted  upon  the  charge  aforesaid, 
and  would  not  Inform  the  oflScers  of  the  law 
of  bis  whereabouts;  that  plaintiff  fearing 
that  said  defendants  would  carry  out  their 
said  threats  to  have  her  said  husband  arrest- 
ed and  prosecuted  aforesaid,  and  relying  up- 
on their  promise  that  they  would  not  have 
blm  arrested  and  prosecuted  upon  said 
charge  of  forgery,  and  that  they  would  not 
Inform  the  officers-  of  the  law  of  the  where- 
abouts of  her  said  husband,  and  In  consider- 
ation of  this  promise  only,  she  did  sign  her 
name  to  said  deed  of  trust,  and  did  aclcnowl- 
edge  the  same,  which  were  by  the  direction 
of  said  defendants,  and  plaintiff  did  after- 
wards deliver  said  deed  of  trust  to  the  de- 
fendants for  said  purpose.  Plaintiff  states 
that  when  she  was  informed  by  the  defend- 
ants that  an  Indictment  was  pending  against 
her  said  husband  in  which  he  was  charged 
with  the  crime  of  forgery,  the  same  was  so 
sudden,  and  so  excited  and  unnerved  her, 
that  she  could  not  deliberate  upon  the  mat- 
ter, and  in  fact  did  not  know  what  to  do; 
that  defendants  observed  her  condition,  and 
took  advantnge  of  it,  under  the  circumstan- 
ces, knowing  that  plaintiff  was  greatly  con- 
fused and  disturbed,  and  that  she  was  easy 
to  be  made  a  victim  of  their  artful  and  Im- 
portunate cunning;  that  defendants  refused 
to  give  this  plaintiff  time  to  consult  disinter- 
ested friends  or  counsel,  but  they  demanded 
tliat  she  should  act,  saying  that  If  she  did 
not  act  at  once  they  would  arrest  and  take 
her  husband  away  under  said  papers,  and 
prosecute  him  as  aforesaid.  Plaintiff  says 
that  she  was  not  npon  equal  terms,  under 
the  circumstances,  with  the  defendants;  that 
she  did  not  know  at  the  time,  and  had  no 
Idea,  that  the  said  charge  against  her  hus- 
band bad  been  trumped  up  by  the  defend- 
ants for  the  purpose  of  procuring  from  her 
the  deed  of  trust  aforesaid  to  secure  the  pay- 
ment of  an  alleged  indebtedness  of  her  hus- 
band to  them,  or  one  of  them,  and  could  not 
have  known  so  unless  she  had  ample  time  to 
think  over  the  matter  and  to  learn  the  facts 
In  connection  therewith,  and  defendants  re- 
fused to  give  her  any  time  to  consider  the 
matter  or  consult  with  friends,  and  that,  un- 
der the  drcumatances,  being  Ignorant  of  the 
tacts  and  greatly  agitated,  and  under  the  Im- 
portunity of  the  said  defendants,  she  was 
entirely  unable  to  protect  herself,  and  there- 


fore signed  and  executed  said  deed  of  trust; 
that  she  was  overwhelmed  with  the  Informa- 
tion that  her  husband  had  been  guilty  of 
forgery,  and,  on  the  'spur  of  the  moment,* 
and  under  the  Importunity  of  defendants  as 
aforesaid,  and  in  the  hope  on  her  part  of 
saving  the  family  honor,  she  executed  the 
deed  of  trust,  and  delivered  the  same  to 
these  defendants;  and  that  she  had  no  other, 
further,  or  definite  consideration  for  doing 
the  same  than  as  above  set  forth  and  plead- 
ed. Premises  considered,  plaintiff  prays  the 
court  to  annul,  set  aside,  and  declare  abso- 
lutely void  the  deed  of  trust  aforesaid,  and 
to  order  and  decree  that  the  same  be  deliver- 
ed to  this  plaintiff  for  cancellation;  and 
plaintiff  further  prays  the  honorable  court  to 
canse  the  defendants  to  produce  In  court, 
and  to  deliver  to  this  plaintiff  such  other  and 
further  releases  as  may  be  necessary  and 
proper  in  the  premises  to  fully  relieve  her 
title  from  the  cloud  and  burden  cast  upon  it 
by  said  deed  of  trust,  and  for  all  other  prop- 
er relief  in  the  premises.  Oeorge  Houck  & 
J.  L.  Fort,  Attorneys  for  Plaintiff." 

Amended  Answer. 

"Now,  at  this  time  comes  defendant,  and 
flies  this,  his  first  amended  answer,  and,  for 
answer  to  plaintiff's  petition,  denies  each  and 
every  allegation  therein  contained,  except 
that  plaintiff,  with  her  husband,  executed 
the  deed  of  trust  described  in  plaintlfTs  pe- 
tition, of  ha  own  free  will  and  accord,  to 
secure  the  indebtedness  of  her  husband  as 
described  in  said  deed  of  trust     Defendant, 

further  answering,  states  that  on  the  

day  of  January,  1806,  Robert  Turner,  alias- 
Oeorge  Turner,  husband  of  plaintiff,  and 
plaintiff  were  living  In  the  county  of  De- 
Kalb,  In  the  state  of  Tennessee;  that  said 
husband  of  this  plaintiff  at  said  date  l>ecame 
Indebted  to  defendant  W.  H.  Overall  in  the 
sum  of  seventeen  hundred  dollars;  that  at 
said  time  said  husband  of  plaintiff,  Robert 
Turner,  alias  George  Turner,  was  in  solvent 
circumstances,  and  thiit  plaintiff  had  no  es- 
tate of  her  own,  except  that  which  she  ac- 
quired through  her  said  husband;  that  said 
Robert  Turner,  aUas  Georsre  Turner,  at  said 
time  put  all  of  his  available  assets  into  cash, 
and  emigrated,  with  plaintiff,  from  De  Kalb 
county,  Tennessee,  to  Stoddard  county,  Mis- 
souri, and,  with  the  assistance  of  this  plain- 
tiff, concealed  his  whereabouts  from  this  de- 
fendant and  other  creditors;  that  on  the  12tb 
day  of  March,  1896,  said  Robert  Turner,  alias 
George  Turner,  purchased  with  his  own  mon- 
ey the  real  estate  mentioned  in  plaintiff's 
petition,  and  took  the  deed  in  the  name  of  his 
wife,  this  plaintiff;  that  on  the  12th  day  of 
October,  1896,  plaintiff,  at  her  own  instance, 
and  without  any  duress  on  the  part  of  de- 
fendants, or  any  one  for  them,  and  without 
any  solicitation  on  his  part,  or  on  the  part 
of  any  one  for  them,  but  recognizing  that 
defendant  could  move  onto  the  assets  and 
real  estate  In  her  hands  for  the  satisfaction 
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of  ber  buSband'a  indebtadnest  to  defendant 
W.  H.  Overall,  executed  said  deed  of  trust 
described  in  plalntilt'g  petition  to  secure  ber 
said  busband's  Lndebtedneas  to  defendant  W. 
II.  Overall,  and  to  wblcb  said  indebtedness 
said  real  estate  was  liable  to  be  made  sub- 
ject Defendant  states  tbat  plaintifr  was  not 
surprised  by  facts  conoermiax  said  indebted- 
ness of  ber  busband,  and  tbat  sbe  concealed 
tbe  wbereaboutB  of  ber  said  basband,  Robert 
Turner,  alias  George  Turner,  wben  defendant 
visited  bim  to  collect  said  indebtedness,  and 
tbat,  befoee  executing  said  deed  of  tsust, 
plaintiff  bad  ample  time  to  oonalder  tbe  prop- 
er course  to  pursue,  and  nude  «  visit  to 
Bloomfield,  Mo.,  after  ber  Interview  witb 
defendant,  and  tbere  made  an  effort  to  bor- 
row money  to  Ascbarge  said  indebtedness, 
and  plaintiff  bad  ample  ttane  and  opportunity 
to  consult  counsel  wbile  at  Bloomfield,  Mo., 
and  before  making  said  deed  of  trust  Plain- 
tiff furtber  states  tbat  on  tbe  7tb  day  of 
September,  1S87,  sadd  real  estate  was  sold 
under  tbe  said  deed  of  trust,  and  eccordhig 
to  its  terms— James  A.  Evans,  tlie  sberiff  of 
Stoddard  county,  Missouri,  acting  as  trustee, 
the  trustee,  N.  M.  Foucb,  refusing  to  act; 
tbat  defendant  W.  H.  Oyetall  was  the  best 
and  highest  bidder  at  said  sale,  and  became 
the  purchaser  of  said  Teal  estate,  and  secured 
the  trustee's  deed  therefor,  and  is  now  tbe 
owner  of  said  real  estate,  and  la  entUled  to 
its  possession.  Wbecefore  defendaat  prays 
tbe  court  to  tUsmias  plaintiff's  bill  at  ber 
costs,  ajod  declare  tbe  title  of  «ald  real  es- 
tate in  defendant  W.  H.  Overall,  and  tiiat 
defendant  W.  H.  Overall  have  restltntiDn  of 
said  premises,  and  (or  sncb  other  and  furtber 
orders,  decrees,  and  )ndgments  as  to  tbe  court 
may  seem  proper  and  in  accordance  witib 
good  equity.  J.  R.  ¥oubc,  Attorney  for  De- 
fendant" 

Replication. 

"Now  comes  tke  plaintiff,  and,  tor  replica- 
tion boeln,  denies  «atii  and  every  allegatloD 
of  new  matter  tn  defeiidanf  s  ansiver  set  mst 
and  pleaded,  and  again  prays  Jwdgmeat 
Novella  Turner,  by  George  floodc  and  J.  I* 
Port,  Attorneys  for  Plaintiff." 

It  will  be  observed  tbat  the  vital  issue,  as 
presented  by  tbe  pleadings  in  this  oanse,  is 
as  to  wbetlter  tbe  deed  of  tragt  sought  to  be 
canceled  by  the  req>ondent  was  executed  <m 
ber  part  under  duress;  was  procured  through 
threats  of  the  prosecution  of  ber  husband  for 
forgery,  and  uuder  the  promise,  if  sbe  would 
execute  it,  tbat  her  hnsband's  wbereabouta 
would  BOt  be  r0rea:ted.  This  case  is  not  dis- 
similar to  that  of  many  ethers  presented  to 
tbe  courts  (or  adjudication.  Tbe  testimony 
is  very  oonfltctlng.  Tlie  respondent  in  this 
cause  is  a  married  weman,  the  wife  of  one 
George  Tvmer.  They  tonnerly  resided  in 
Tennesaee.  Before  leaving  that  state,  ber 
husband,  George  Turner,  became  Indebted 
to  appellant  W.  H.  Overall.  It  also  appears 
that  George  Turner,  the  busband  of  respond- 


ent, was  charged  by  indictment -In  tbe  state 
of  Tennessee  with  the  crime  of  forgery.  Re- 
spondent and  her  busband  left  Tennessee, 
and  located  in  Stoddard  count;,  Mo.  After 
re^iondent  and  her  busband  were  located  in 
Puxico,  Stoddard  county.  Ma,  the  Governor 
of  Tennessee  Issued  a  requisition  on  the  Gov- 
ernor of  Missouri  for  the  husband  of  respond- 
ent E.  A.  Fouch  was  named  as  agent  of  tbe 
state  of  Tennessee  to  execute  tbe  requisition. 
He  and  bis  brother,  N.  M.  Foucb,  armed  with 
the  requisition,  set  out  for  Missouri;  the  ap- 
pellant in  this  cause,  W.  H.  Overall,  accom- 
panying them,  as  be  says,  for  the  purpose  of 
securing  his  debt  from  George  Turner,  the 
husband  of  respondent  E.  A.  Foucb  learned, 
so  he  says,  through  Judge  Fort  tbat  tbe  req- 
uisition issued  by  the  Governor  of  Tennessee 
was  ineffective  to  secure  the  arrest  of  Greorge 
Turner,  without  its  first  being  presented  to 
the  Governor  of  Missouri,  and  having  bim 
issue  the  proper  authority  for  tbe  arrest  of 
the  husband  of  respondent.  This  agent  so 
far  as  the  record  disdoaes,  did  not  attempt 
to  have  his  requisition  honored  by  tbe  Gov- 
ernor of  Missouri.  On  October  10,  1896,  the 
two  Foucb  brothers  and  appellant  Overall 
went  to  the  house  of  a  Mr.  Puckett  Mrs. 
Turner  was  there.  It  is  ba«  whae  the  con- 
filct  in  testimony  appears.  As  we  are  called 
up<Hi  to  pass  upon  the  action  of  the  trial 
covrt  in  entering  tbe  decree  in  tbls  cause,  we 
here  insert  a  portion  of  the  testimonj  (the 
most  important  part)  of  Mrs.  Turner  and 
Gteo.  Tomer:  Mr.  Turner  testifies  tliat  he 
first  saw  tbe  defendants,  after  removing 
from  tbe  state  of  Tennessee  to  the  state  of 
Missouri,  in  Puxico,  Mo.;  that  at  the  time 
the  defendante  were  in  Puxico,  Ma,  he  was 
"  <kind  o'  on  the  dodge";  (hat  Clarence  Beed 
had  told  bim  tbat  defendants  bad  a  requisi- 
tion for  bim;  that  defendant  Overall  told 
him  when  he  went  back  to  Puxico,  where 
Overall  was,  that  tbere  were  seven  indlct- 
mente  against  him  in  tbe  state  of  Tennessee. 
He  also  says  that  Overall  claimed  that  be 
(Turner)  owed  bim  fl,600.  Then  this  ques- 
tion was  asked  Mr.  Turner:  "Q.  Did  you 
owe  bim  [Overall]  |1,600  at  that  time?  A. 
No,  sir.  Q.  How  much  did  you  owe  Overall 
at  that  time?  A.  About  |850.  Q.  Did  Mr. 
Ch-erall,  in  tbat  conversation,  admit  to  you 
that  $850  was  all  that  you  owed  hUn?  A. 
Yes,  sir.  Q.  I  will  get  you  to  state  to  tbe 
court  bow  much  you  paid  bim?  A.  I  paid 
him  $250  in  money  aud  gave  him  a  note  for 
$1,350.  Q.  Just  state  bow  you  came  to  give 
him  $250  tn  money  and  a  note  for  $1,350. 
wben  you  only  owed  him  $850.  A.  He  said 
he  bad  a  paper  to  carry  me  back  to  Tennes- 
see if  I  did  not  pay  bim  $1,600.  Q.  What 
did  he  say  be  would  do  If  you  would  pay 
bim  $1,600?  A.  He  said  he  would  go  back 
to  Tennessee  and  make  things  easy,  and 
there  would  be  no  further  prosecution.  Q. 
What  did  Mr.  Overall  say  that  Mr.  Foucb 
bad  the  papers  for,  or  wbat  did  be  say  they 
wanted  you  back  in  Tennessee  for?    A.  H« 
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did  not  ny  they  wanted  me  back  in  Tennea- 
see  for  anyttalng,  but  said  If  I  did  not  pay 
him  tbe  $1,600  he  would  take  me  back  there. 
Q.  What  did  Orerall  aay  be  would  do  If  yon 
would  settle  wltib  blm  according  to  bis 
t«rms?  A.  He  said  that,  If  I  would  settle 
witb  blm  accoidlng  to  bis  terms,  be  would 
not  take  me  back  and  would  keep  errerythlng 
quiet,  and  that  I  would  not  be  prosecuted  or 
have  any  further  trouble  about  it  Q.  State 
to  tbe  court  whether  you  executed  this  note 
of  $1,360  and  paid  blm  $250  in  money  be- 
cause he  promised  you  that  if  you  would  do 
so  he  would  see  to  It  that  yon  were  not  prose- 
cuted. A.  That  is  the  only  reasMi  I  paid 
bim  tbe  money  and  made  blm  the  note." 
Mrs.  Novella  Turner  testified  as  follows: 
"Q.  What  relation  are  you  to  the  witness 
George  Turn»?  A.  I  am  bis  wife.  Q.  Where 
did  yon  move  from  when  you  came  to  Stod- 
dard county?  A.  From  Tennessee— De  Kalb 
county.  Q.  Did  you  furnish  any  part  of  the 
money  that  bought  tbe  piece  of  land  describ- 
ed in  this  suit?  A.  No,  sir.  Q.  Did  you  know 
at  tbe  time  that  tlds  deed  to  this  piece  of 
land  was  made  to  you  that  your  husband, 
Oeorg«  Turner,  was  indebted  to  parties  in 
De  Kalb  county,  Tennessee.  A.  Tes,  sir.  Q. 
What  was  your  object  in  having  tbe  deed 
made  to  you,  and  in  your  name?  A.  Well,  in 
OTier  that  if  my  husband  should  die  in  the 
meantime,  and  fail  to  pay  tbe  debt,  that  I 
would  have  a  home.  Q.  Now,  Mis.  Turner, 
Just  tell  the  court,  in  your  own  words,  as 
near  as  you  can,  every  word  that  passed  I>e- 
tween  yon  and  Mr.  Overall,  and  you  and 
either  one  of  tbe  Foncbes,  in  the  presence  of 
Overall,  at  that  time  and  place?  A.  He  ask- 
ed me  about  my  health,  and  I  told  him  my 
health  was  bad,  and  bad  been  for  several 
months  past,  and  be  also  spoke  to  me  about 
looking  bad  and  excited.  Then  be  asked  me 
where  my  husband  was.  I  told  blm  I  did 
not  know.  He  then  said  be  came  for  my 
husband,  and  bad  a  requisition  signed  by  the 
Governor  of  Tennessee  and  by  the  Governor 
of  Missouri,  and  had  tbe  privilege  of  taking 
bim  back  to  Tennessee  bandcaffed,  and  would 
imprison  him  for  forgery,  as  there  were 
seven  indictments  against  him  for  forgery, 
and  said  that  his  mother  bad  caused  one  of 
them  to  be  found.  I  told  him  I  did  not  know 
anything  about  it  He  asked  me  if  the  land 
was  in  my  name.  I  told  him  it  was.  He 
said  that  be  bad  come  to  collect  some  money 
that  my  busband  owed  him,  and  asked  If  my 
husband  bed  any  moner.  He  asked  me  if 
my  busband  did  not  have  quite  a  lot  of  stock, 
as  well  as  land.  Q.  Did  he  show  you  any 
papers  at  that  time?  A.  Yes,  sir;  be  said 
that  Mr.  P'oncb  bad  a  requisition  signed  by 
tlie  Governor  of  Tennessee,  and  also  by  the 
Governor.  Mr.  Fouch  then  took  the  papers 
from  his  pocket  and  I  saw  tbe  seal,  and 
saw  that  they  were  papers  of  that  kind.  Q, 
Give  a  description  of  the  papers  that  Mr. 
Foncb  showed  to  you,  and  which  he  took  oat 
of  his  pocket?    A.  They  were  large  papers. 


bearing  tbe  signatures  of  tbe  Governor  of 
Tennessee  and  the  Governor  of  Missouri. 
The  paper  also  had  a  lai^e,  red  seal,  and  a 
bine  ribbon,  stamped  on  the  some.  Q.  Now. 
did  Mr.  Overall  point  to  these  papers,  and 
say  that  they  were  papers  authorizing  them 
to  take  your  husband  back  to  Tennessee? 
A.  Yes,  sir.  Q.  Did  they  arrest  and  take 
your  husband  back  at  that  time  on  those  pa- 
pers? A.  No,  air.  Q.  What  did  Mr.  Overall 
say  about  the  number  of  indictments  against 
your  husband?  A.  He  said  there  were  sevea 
indictments  against  him.  Q.  What  did  he 
say  be  would  do  with  your  husband  If  you 
would  fix  up  tbe  daim?  A.  He  said  he  would 
go  back  satisfied,  and  would  conceal  the 
whereabootB  of  my  husband.  Q.  What  did 
Mr.  Overall  say  about  having  the  proceedings 
stopped  against  your  husband?  A.  He  said 
he  would  have  them  stopped,  and  there 
would  be  no  further  trouble.  Q.  Mrs.  Turner, 
you,  of  course,  know  whether  you  executed 
that  deed  of  trust  willtaigly  or  unwillingly? 
A.  I  thought  that  was  all  that  I  could  do  to 
keep  my  busband  from  being  carried  back 
to  Tennessee  bandcufTed  and  imprisoned.  Q. 
Did  yon  execute  it  volimtarily?  A.  No,  sir. 
Q.  I  will  get  you  to  state  to  tiie  court  If  It 
was  not  your  purpose,  in  taking  a  deed  to 
this  piece  of  land  in  your  name,  to  keep  Mr. 
Turner's  creditors  from  getting  tbe  land? 
A.  Yes,  star.  Q.  I  will  get  you  to  state  to  tbe 
court  if  afterwards  your  husband  was  ar- 
rested and  taken  to  Tennessee?  A.  Yes,  sir. 
Q.  State  if  they  did  not  dismiss  the  prosecu- 
tions against  your  husband  when  he  got 
tb«e.  A.  Yes,  sir.  Q.  What  vras  tbe  condi- 
tion of  your  health  and  strength  at  the  tim<> 
you  first  met  Mr.  Overall,  at  Puxico,  and 
what  had  been  the  condition  ct  It  for  months 
previous  to  that  time?  A.  My  health  whs 
bad,  and  bad  been  for  six  months  previous 
to  that  time,  and  I  was  in  bed  when  they 
came.  Q.  And  you  say  that  Mr.  Overall  re- 
marked that  you  looked  very  bad  and  weak 
when  he  began  talking  to  you?  A.  Yes,  sir. 
Q.  If  you  have  any  reasons  to  give  or  ex- 
planations to  make  why  you  did  not  employ 
an  attorney  when  yon  went  to  Bloomfleld, 
you  may  make  that  explanation.  A.  I 
thought  all  I  could  do  was  to  give  the  deed 
of  trust,  or  they  would  carry  my  busband 
back  to  Tennessee,  and  I  did  not  think  that 
consulting  an  attorney  would  change  the 
minds  of  these  men."  George  Turner,  re- 
called: "Q.  You  may  state  what  became  of 
of  tbe  prosecutions  against  you  when  you 
were  taken  back  to  Tennessee,  if  you  know. 
A.  They  were  dismissed,  and  I  paid  the 
costs."  Tbe  deed  of  trust  was  Introduced  on 
the  part  of  the  appellant  and  he  testified, 
plainly  contradicting  every  statement  made 
by  the  respondent;  that  \b  to  say,  he  contra- 
dicted all  of  her  testimony  which  Is  impor- 
tant to  her  right  of  recovery,  and  states  that 
the  deed  of  trust  was  executed  willingly  and 
voluntarily,  and  that  be  held  out  no  Indnce- 
menta  at  premises  fOr  ita  execntioa.    The 
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appellant's  testimony  is  fully  corroborated 
by  E.  A.  and  N.  M.  Fouch,  both  of  whom 
make  about  the  same  statements  as  to  the 
execution  of  the  deed  as  the  appellant  does. 
It  was  admitted  that  plaintiff  had  the  legal 
title  to  the  land  In  controversy  at  the  time 
of  the  execution  of  the  deed.  There  was 
other  testimony,  but,  as  it  was  collateral  to 
the  main  Issue— that  of  duress— it  is  unnec- 
essary to  notice  it  in  detail.  Upon  the  eri- 
dence  as  indicated  herein,  the  cause  was  sub- 
mitted to  the  court,  and  it  found  the  issues 
for  the  plaintifT,  and  entered  its  decree  can- 
celing and  holding  for  naught  the  deed  of 
trust  executed  by  the  plaintiff.  From  this 
decree,  defendants  appealed  to  this  court, 
that  the  alleged  assignment  of  errors  might 
be  reviewed. 

J.  R.  Young,  for  appellants.  Oeorge  Houck 
and  3.  L.  Fort,  for  respondent 

FOX,  J.  (after  stating  the  facts).  Appel- 
lant's assignment  of  errors  are:  (1)  The 
court  erred  in  admitting  testimony  tending 
to  impeach  the  validity  of  the  indebtedness, 
when  there  are  no  allegations  in  the  petition 
charging  that  the  indebtedness  was  not  cor- 
rect and  Just  (2)  The  verdict  and  Judgment 
were  against  the  decided  weight  of  the  testi- 
mony and  against  the  law. 

!  The  Issues. 

(1)  Was  the  deed  of  trust  obtained  by 
duress,  and  threats  of  arrest  and  imprison- 
ment of  respondent's  husband?  (2)  Did  ap- 
pellant promise  respondent  he  would  not 
prosecute  her  husband  if  she  would  sign  the 
deed  of  trust,  and  was  the  execution  of  the 
deed  illegal  and  against  public  policy? 

It  will  be  observed  that  the  appellant  In 
his  assignment  of  errors,  directs  the  court's 
attention  to  the  complaints  be  desires  re- 
viewed, and,  In  addition,  plainly  sets  forth 
the  issues  involved  hi  this  controversy.  As 
was  very  appropriately  said  by  Sherwood,  J., 
In  the  case  of  Lins  v.  Lenhardt  127  Mo.  271, 
29  S.  W.  1025,  "this  cause  is,  to  a  large  ex- 
tent a  fact  case."  The  learned  Judge  in 
that  case  further  says,  "When  an  equity 
cause  comes  up  to  this  court,  It  is  for  hearing 
de  novo,  and  It  will  be  considered,  for  the 
most  part  as  if  it  had  originated  here,  and 
was  to  be  heard  for  the  first  time." 

As  to  the  first  assignment  of  error,  "that 
the  court  erred  in  admitting  testimony  tend- 
ing to  Impeach  the  validity  of  the  indebted- 
ness, when  there  are  no  allegations  in  the 
petition  charging  that  the  Indebtedness  was 
not  correct  and  Just"  This  contention  is 
without  merit  Even  if  this  testimony  is  In- 
competent and  inadmissible,  all  the  evidence 
is  preserved  In  the  record,  and  as  was  an- 
nounced in  the  case  of  Reynolds  v.  Kroff,  144 
Mo.  433,  46  S.  W.  424,  "we  can  consider 
what  is  competent,  and  exclude  what  is  in- 
competent, in  our  findings."  And  it  may  be 
further  added  that  appellant  la  not  in  a  fa- 


vorable position  to  insist  upon  this  error, 
for  the  reason  that  he  invited  by  his  answer 
this  character  of  testimony,  putting  in  issue 
the  validity  of  the  indebtedness.  However, 
will  say  that  this  court  is  of  the  opinion  that 
this  decree  is  based  upon  the  allegations  in 
the  petition,  and  must  be  supported  by  the 
evidence  upon  that  issue. 

The  second  assignment  of  error  is  of  more 
importance,  because  the  result  of  our  cou- 
clusions  upon  that  assignment  settles  this 
controversy.  Learned  counsel  for  appellant 
very  ably  presents  tn  his  brief  the  le^ul 
principles  by  which  controversies  of  this  char- 
acter should  be  measured.  The  doctrines  an- 
nounced In  the  numerous  cases  cited  are 
not  in  dispute.  After  going  over  the  entire 
field,  It  must  be  remembered,  we  are  led 
back  to  the  one  proposition,  and  that  is,  did 
the  testimony  in  this  cause  support  the  con- 
clusions reached  by  the  chancellor  in  bis  de- 
cree? We  take  it  and  doubtless  it  will  not 
be  seriously  disputed,  that,  if  the  testUnouy 
offered  by  respondent  is  to  be  believed,  then 
the  Judgment  of  the  lower  court  was  right 
and  supported  by  every  principle  of  equita- 
ble Jurisprudence.  On  the  other  hand,  if 
the  testimony  offered  by  the  appellant  is  to 
control,  then  this  cause  should  be  reversed. 
If  plaintiff,  Mrs.  Turner,  was  deprived  of 
her  free  will  and  agency  In  the  execution  of 
the  deed  of  trust  by  the  action  and  conduct 
of  the  appellant,  and  those  who  were  acting 
with  him,  in  respect  to  the  arrest  and  prose- 
cution of  respondent's  husband,  this  was 
duress  in  contemplation  of  law,  of  such  char- 
acter as  to  avoid  her  deed.  Hensinger  v. 
Dyer,  147  Mo.  219,  48  S.  W.  912.  In  the  case 
of  BeU  V.  Campbell,  123  Mo.  1,  25  S.  W.  S-'iO, 
45  Am.  St  Rep.  505,  there  is  quoted  with 
approval  the  following  from  Earle  v.  Norfolk. 
36  N.  J.  Eq.  188:  "Whatever  destroys  free 
agency,  and  constrains  the  person  whose  act 
is  brought  in  Judgment  to  do  what  is  against 
his  will,  and  what  he  would  not  have  done 
if  left  to  himself,  is  undue  Influence,  whether 
the  control  be  exercised  by  physical  force, 
threats,  importunities,  or  any  other  species 
of  mental  or  physical  coercion." 

Before  proceeding  to  discuss  the  testimony 
In  this  cause,  it  would  be  well  to  merely 
mention  what  we  deem  the  correct  rule  as  to 
the  admission  of  testimony  in  equitable  cases, 
of  the  character  of  the  one  presented  to  us 
for  our  determination.  Great  latitude  must 
necessarily  be  allowed  in  the  investigation 
of  cases  like  the  one  at  bar.  All  the  acts  and 
declarations  of  the  parties  tending  to  throw 
any  light  upon  the  issue  should  be  admitted. 
As  Is  said  by  the  counsel  for  respondent 
"actions  speak  louder  than  words."  Conver- 
sations may  apparently  be  immaterial,  yet 
If  they  show  the  tendency  of  the  mind  as  to 
the  subject  before  the  court  they  should  be 
received.  With  these  elementary  principles 
before  us,  we  are  led  to  the  investigation 
and  discussion  of  the  testimony  in  this  cause. 

Will  say  at  the  outset  that  we  have  care- 
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fully  read  In  detail  tlie  entire  testimony  In 
this  cause.  It  the  simple  words  o;  tlie  testi- 
mony are  to  be  considered,  the  evidence  great- 
ly preponderates  on  the  side  of  the  appellant; 
bat,  on  the  other  hand.  If  the  situation  of  the 
parties,  the  acts  of  the  appellant  and  those  In 
company  with  him,  the  entire  surroundings 
of  the  transaction  when  it  was  consum- 
mated, and  the  final  results  of  the  transac- 
tion, with  all  proper  and  legitimate  inferences 
to  be  drawn  from  such  acts  and  surroundings, 
then  the  preponderance  of  evidence  is  with  the 
plaintiff,  Mra  Turner.  "Preponderance  of  ev- 
idence" does  not  necessarily  mean  the  great- 
est number  of  witnesses,  but  it  means  that 
character  of  evidence,  fnll  of  strength  and 
weight,  when  it  is  all  considered,  that  is 
stamped  with  strong  and  reasonable  proba- 
bility of  truth.  It  is  admitted  by  the  record 
that  Mrs.  Turner  at  the  time  of  the  execu- 
tion of  the  deed  of  trust  had  the  legal  title 
to  the  land  embraced  in  the  deed.  She  was 
a  married  woman,  and  in  bad  health.  It  ap- 
pears that  the  appellant  Overall  and  the 
Fouch  brothers  went  out  to  Puxlco  to  see 
Turner;  tliat  they  found  Mrs.  Turner  at  Mr. 
Pnckett's  bouse.  They  met  Mr.  Fuckett  at 
tbe  front  gate.  Did  not  inquire  for  Mr. 
Turner,  but  inquired  if  Mrs.  Turner  was 
there  They  all  three  went  In,  and  the  ap- 
pellant Overall  said  he  wanted  to  have  a  pri- 
vate conversation  with  Mrs.  Turner.  Puckett 
went  out,  and  left  tbe  three  men  (Overall 
and  the  Foucb  brothers)  In  conversation  with 
Mrs.  Turner.  If  it  was  a  private  conversa- 
tion he  wanted  with  tbe  respondent,  why  was 
it  so  necessary  for  her  neighbor  Puckett  to 
retire,  and  tbe  Fouch  brothers  to  remain  pres- 
ent at  this  private  conversation?  The  Fouch 
brothers  were  not  Interested  in  the  debt  of 
Overall.  Why  the  necessity  of  their  presence, 
and  the  necessity  of  the  absence  of  Puckett, 
who  lived  there  In  the  neighborhood?  The 
fact  of  these  three  parties  (Overall  and  the 
Fouch  brothers)  being  constantly  together  on 
this  trip  would  strike  the  average  man  as  a 
little  bit  peculiar.  E.  A.  Fouch  is  selected  as 
the  agent  of  tbe  state  of  Tennessee  to  ar- 
rest Oeorge  Turner,  a  fugitive  from  justice. 
The  presumption  is  that  he  wanted  the  fugi- 
tive. His  brother  accompanies  him  on  this 
trip.  Nothing  unusual  In  that.  But  bow  does 
It  happen  that  the  appellant  obtains  knowl- 
edge of  this  trip,  and  avails  himself  of  this 
opportune  time  to  collect  a  debt?  He  evi- 
dently concluded  that  there  was  some  force 
in  the  requisition  that  could  aid  him.  He 
says  In  his  testimony  that  he  told  Sirs.  Turner 
that,  if  be  could  see  her  husband,  he  was  sat- 
Isfled  that  her  husband  would  settle  with  him; 
that  they  bad  been  friends.  If  that  was 
true,  and  tbe  Fouch  brothers  were  going  to 
return  with  Ge«ge  Turner  to  Tennessee,  he 
would  certainly  have  an  opportunity  of  see- 
ing him  then.  Moreover,  if  tbe  purpose  of 
that  long  and  expensive  trip  was  to  arrest 
this  man,  and  the  only  thing  wanting  was 
tbe  authority  from  the  Governor  of  Missouri, 


It  strikes  me  It  would  have  been  but  a  slight 
delay  to  have  secured  that  authority  after 
coming  to  MisBonrL  After  being  bitormed  by 
Judge  Fort  that  it  was  necessary  to  have 
tbe  authority  to  arrest  Turner  from  tbe  Gov- 
ernor of  this  state,  not  the  slightest  step  Is 
taken  to  have  Missouri's  Governor  honor  the 
requisition;  and  this  record  is  absolutely  si- 
lent as  to  any  explanation  why  the  main  pur- 
poses of  their  trip  were  so  suddenly  aban- 
doned. If  they  Just  simply  concluded  to  aban- 
don for  tbe  present  any  efforts  to  arrest 
Tomer,  did  it  take  all  three  of  tbem  to  talk 
with  Mrs.  Turner  about  the  debt  owing  tbe 
appellant  Overall?  If  appellant's  theory  of 
this  case  is  right,  it  would  have  been  much 
more  appropriate  for  Mr.  Overall,  wlio  alone 
was  Interested  in  the  debt,  to  have  gone  over 
to  see  Turner  and  his  wife;  but,  instead,  all 
three  go  over  to  see  Mrs.  Turner,  have  a  pri- 
vate conversation  with  a  lone  woman,  in  bad 
health,  with  a  Imowledge  that  her  husband 
was  being  prosecuted,  and  now  insist  that 
she  was  on  equal  footing  with  appellant  in 
this  transaction.  Mrs.  Turner  testifies  that 
this  land,  it  is  true,  was  purchased  with  her 
husband's  money;  that  she  took  tbe  title  to 
tbe  land  for  tbe  reason  that  in  the  event  of 
her  husband's  death  she  might  have  a  home. 
What  induced  her  to  give  up  this  home  for 
her  husband's  debt?  It  was  a  legitimate  in- 
ference from  all  the  surroundings  of  this  case 
that  some  extraordinary  power  or  influence 
was  instnunental  in  securing  this  deed.  Tbe 
conclusion  is  inevitable  that  had  not  respond- 
ent's husband  been  nnder  a  criminal  prosecu- 
tion, and  tbe  appearance  of  these  parties  in 
Missouri,  in  a  private  conversation  with  Mrs. 
Turner,  wltb  a  requisition  for  her  husband, 
tbe  deed  would  not  have  been  executed.  In 
tbe  case  of  Bell  v.  Campbell,  supra,  Sher- 
wood, J.,  In  discussing  that  case,  which  has 
some  similarity  to  this,  in  respect  to  a  wo- 
man being  Influenced  to  execute  a  deed  of 
trust,  says:  "On  tbe  very  morning  that  this 
most  indefensible  transaction  found  Its  blame- 
worthy consummation,  this  poor,  ignorant,  il- 
literate old  woman,  fast  verging  on  tbe  bibli- 
cal limit  of  three  score  years  and  ten,  for 
over  three  hours  was  kept  on  the  rack  of 
varying  emotions.  Within  that  time  every  ar- 
gument tbat  could  be  advanced  was  used, 
every  chord  of  human  feeUng  and  affet-tlon 
that  could  be  played  upon  was  struck  by  the 
sordid  hand  of  self-interest  or  the  tremulous 
hand  of  anticipated  punishment,  in  the  en- 
deavor to  swerve  her  from  her  purpose.  How 
well  it  succeeded  is  a  matter  now  of  record." 
If  Mrs.  Turner  is  to  be  believed,  she  was  In 
about  the  same  ordeal  tbat  the  learned  judgp 
described  the  woman  to  be  in  the  foregoing 
case.  It  was  a  rational  inference,  under  the 
facts  disclosed  in  this  case,  that  tbe  respond- 
ent did  not  willingly  and  voluntarily  execute 
tbe  deed  in  dispute.  Immediately  after  se- 
curing this  deed  of  trust,  in  which  one  of  the 
Fouch  brothers  was  made  tbe  trustee,  they 
returned— all  three  of  them— to  the  state  of 


Digitized  by 


Google 


650 


72  SOUTHWBSTSRN  REPORTER. 


(Mo. 


Teiuie8Be&  Game  to  M ItMourl  to  arrest  a  fu- 
gitive from  fnatice,  and  return  to  their  state 
entirely  sHtisfied  wttli  a  deed  of  trust  on  a 
married  woman'a  land!  This  Is  not  a  mere 
■expreseioD  of  sentiment,  Irat  Is  the  plain  state- 
ment of  a  result  of  a  trip  to  this  state,  which 
we  think  has  a  strong  tendency  to  corrobo- 
rate the  statement  of  Mrs.  Turner,  the  re- 
spondent In  thts  canae.  It  farther  appears 
in  the  testimony  of  Mr.  Orerall  that  be  says 
that  Mrs.  Tomer  "says  she  signs  it  [meaning 
the  deed]  freely  and  -roluntarily  on  her  part" 
What  necesBlty  was  there  for  ber  tn  make 
these  statements.  If  nothing  had  been  said  to 
iDduce  her  to  sign  it?  One  of  the  Foncta 
brothers  says.  In  the  conversation  at  Puck- 
ett's,  that  Overall  asked  the  plaintiff  to  pay 
this  debt;  that  he  came  at  the  snggestlon  of 
an  attorney;  that  he  came  to  give  her  a 
-chance  to  settle  without  any  cost.  Why  did 
be  say  this  to  this  woman?  She  did  not  owe 
the  debt  This  sort  of  talk  would  indicate 
to  any  Intelligent  mind  that  the  appellant 
was  there,  knowing  tiiat  this  woman  owned 
the  land,  to  get  her  to  secure  this  debt.  And 
from  his  anxiety  to  accomplish  his  purpose, 
we  take  it,  from  the  facts  disclosed  in  the 
record,  that  he  was  not  very  conservative  In 
Ins  inducements  held  out  on  that  occasion. 

It  is  insisted  by  appellant  that  the  court 
eiTed  in  permlttittg  the  husband  of  plaintiff, 
Oeorge  Turner,  to  testify,  and  that  his  testi- 
mony was  incompetent  and  Irrelevant  It  will 
be  observed  that  tills  proceeding  is  connected 
with  a  transaction  between  the  husband  of 
plalnttfl  and  appeHant  Overall.  In  fact,  this 
snlt  is  to  cancel  a  deed  of  trust  given  to  se- 
cure that  debt.  Under  section  4S66,  Rev.  St. 
1899,  It  is  provided  hi  one  of  the  aubdlvisions 
that,  where  the  suit  is  connected  with  any 
busi&ess  had  with  the  husband,  he  is  a  com- 
petent witness  in  behalf  of  the  wife.  Aside 
from  the  statute,  upon  the  broad  ground  as 
announced  in  the  case  of  Henry  v.  Sneed,  99 
Mo.  407,  12  8.  W.  068,  17  Am.  St.  Rep.  580, 
and  api)rcryed  tn  the  eases  of  Moeckel  t. 
Helm,  134  Mo.  .576,  98  S.  W.  226,  and  Cramer 
v.  Hurt,  154  Mo.  112,  SS  S.  W.  268,  77  Am. 
.  St  Rep.  752.  This  bring  a  case  in  which  a 
'  fraud  Is  alleged  to  have  been  perpetrated  up- 
on a  married  woman,  the  defendant  Is  in  no 
position  to  ask,  hi  the  investigation  of  the 
fraudulent  transaction,  that  the  mouth  of  the 
husband  be  <^sed.  As  to  the  relevancy  of 
Turner's  testimony,  will  say,  as  heretofore  stat- 
ed ia  this  opinion,  that  the  appellant  created 
this  Issue  by  his  answer,  and  is  In  no  posi- 
tion to  object  to  testimony  being  offered  upon 
It,  and  it  is  competent  and  relevant,  inde- 
pendent of  the  issue  as  to  the  validity  of  the 
debt,  because  it  is  as  to  declarations  of  the 
appellant  Indicating  the  appellant's  determina- 
tion to  have  the  debt  secured,  and,  farther, 
as  tending  to  show  the  metliods  to  be  adopted 
in  order  to  obtain  the  security  for  the  debt 
desired.  It  is  further  urged,  if  respondent 
•executed  the  deed  of  trust  to  prevent  her  hus- 
band from  being  taken  back  to  Tennessee, 


or  for  concealing  his  whereabouts,  t3iat  she 
and  appellant  are  in  pari  d^icto,  and  tliere- 
fore  cannot  recover.  This  contention  ia  fully 
answered  by  the  cases  of  Bell  v.  Campbell, 
123  Mo.  1,  25  8.  W.  3S9,  4S  Am.  St  Rep. 
605,  and  Green  v.  Oarrigan,  87  Mo.  859. 
They  were  not  on  equal  footing,  and  do  not 
fall  within  the  denunciation  of  that  maxljn. 

Complaint  Is  also  made  by  appellant  that 
plaintiff  has  no  right  to  be  heard  in  this  pro- 
ceeding, because  the  debt  Is  an  honest  one. 
and  the  land  held  by  respondent  was  paid 
for  by  her  husband.  There  is  no  merit  in 
this  contention.  While  we  have  a  high  con- 
ception of  the  duty  of  the  citizen  as  to  pay- 
ing his  honest  debts,  and  while  we  are  by 
no  means  commending  the  efaaracter  of 
Oeorge  Turner,  yet  he  did,  in  securing  this 
home  to  his  wife,  what  is  frequ«itly  done  by 
good  husbands  in  the  way  of  providing  homes 
for  their  wives.  It  is  sufficient  to  say  that 
the  title  to  ttds  land  was  in  the  wife,  and 
she  has  an  undisputed  right  to  have  ber  In- 
terests protected  under  the  law.  We  have 
endeavored  to  call  attention  to  tbe  testimony 
in  thts  cause,  and  have  simply  suggested  the 
criticism  that  the  testimony  of  the  appellant 
is  subject  to,  as  disclosed  by  the  record.  It 
may  be  that  the  entire  trip  of  appellant  and 
Fouch  brothers  from  Tennessee  to  Missouri, 
and  their  actions  In  the.  consummation  of 
this  transaction,  may  be  susceptible  of  a  rea- 
sonable explanation.  If  so,  the  record  fails  to 
disclose  It  All  the  circumstances,  and  the 
condition  and  situation  of  the  parties,  corrobo- 
rate the  testimony  of  the  respondent. 

The  trial  court  had  the  plabitiff  and  her 
husband  before  it,  and  had  the  depositions 
of  the  witnesses  offered  by  appellant,  and  all 
the  other  testimony  offered  In  the  cause,  and, 
from  an  the  evidence  offered,  reached  the 
conclusion  that  Is  folly  indicated  In  the  de- 
cree, and  its  judgment  will  be  affirmed.  All 
concur. 


STATE  V.  PARKER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  24,  190S.) 

CRIMINAL  LAW— HOMICIDB-BVIDBrNCB-DTncO 
DBCL.ARATIONS  OF  DECEASED— ADMtSSIBIIr- 
ITY— ANTECEDENT  TRANSACTION— RES  GES- 
TJE  —  WITNESSES  —  REPUTATION  —  PKACE- 
ABLENESS— GROSS-BXAHmATION  —  mSTRDC- 
TIONS— DEFINITIONS— REQUESTS— REVXIEW. 

1.  Where  surgeons  had  advised  deceased  that 
he  could  not  live,  and  the  scrivener  who  took 
down  his  statements  was  summoned  to  the 
hospital  because  the  surgeons  regarded  his 
death  iuevitable,  and  lie  stated  that  he  believed 
he  was  mortally  wounded,  and  in  the  inuue- 
diate  presence  of  death,  and  without  hopes  of 

i  recovery,  his  statement  was  admissible,  in  a 
prosecation  tor  his  homicide,  as  a  dying  dec- 
laration, though  bis  wife  denied  that  he  thought 
he  was  going  to  die  when  he  made  the  state- 
ment. 

2.  Statements  in  a  dying  dedaration  that  de- 
ceased liad  never  made  any  threats  agaiast 
defendant  in  bis  life:  that  deceased  had  not 
touched  a  drop  of  liquor  for  over  a  month; 
knew  no  reason  why  defendant  shot  hhn,  ex- 
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cept  u  stated;  never  had  made  any  threats 
against  defendant,  and  did  not  think  defendant 
waa  going  to  shoot  bim,  as  he  had  never  giren 
him  any  cause  to  shoot  him,  and  that  be  had 
never  bad  a  quarrel  with  defendant— were  in- 
admissible as  referring  to  matters  anterior  to 
the  killing,  and  not  a  part  of  the  pes  gestte. 

3.  In  a  prosecution  for  homicide,  statements 
in  deceased's  dying  declaration  that  jast  prior 
to  the  firing  of  the  fatal  shot  he  saw  defend- 
ant was  mad,  and  that  that  was  the  first  he 
knew  that  he  was  mad,  and  that  deceased  spoke 
first  to  defendant,  and  asked  bim  what  he  waa 
mad  about,  were  admissible  as  res  gestte. 

4.  Au  instruction  that  decedent's  dying  dec- 
laration should  be  received  by  the  Jury  as  snch, 
but  that  the  jury  were  not  bound  to  believe  it 
because  it  was  a  dying  declaration,  Irat  they 
were  to  give  It  such  weight  as  they  thought  it 
shonld  have  when  considered  In  connectiou  with 
the  other  facts  and  circumstances  in  evidence, 
was  proper. 

5.  It  was  not  error  to  refuse  instructions  re- 
quested, the  subject  of  which  was  fully  covered 
by  the  inatmctions  given. 

6.  Where,  In  a  prosecution  for  homicide,  de- 
fendant had  introduced  his  son  as  an  eyewit- 
ness on  the  first  tiial  of  the  cause,  and  on  the 
second  trial  did  not  offer  the  son  as  a  witness, 
it  was  not  error  for  the  prosecuting  attorney  in 
arg;nmeut  to  refer  to  each  fact  simply  by  ask- 
in2  the  jury  why  the  son  was  not  produced. 

7.  An  instruction  that  if  the  jury  found  that 
defendant  willfully,  premedltatedly,  and  of  his 
malice  aforethought,  did,  with  a  revolving  pis- 
tol, etc.,  shoot  deceased,  and  inflict  on  him  a 
mortal  wound,  they  should  find  him  guilty  of 
murder  in  the  second  degree,  and  then  defining 
each  of  the  words  "willfully,"  "premeditntedly," 
and  "malice  aforetfaon^t,"  was  not  erroneous 
for  failure  to  use  the  word  "felcxiionsly." 

8.  In  a  prosecution  for  homicide  it  was  not 
error  to  refuse  to  permit  defendant  to  prove 
tliat  at  the  time  witness  heard  deceased  make 
a  threat  against  defendant,  IS  months  prior  to 
the  homicide,  in  defendant's  absence,  deceased 
had  a  knife  in  his  hands. 

©.  Where,  in  a  prosecution  for  homicide,  a 
witneM  had  testified  to  defendant's  good  gen- 
eral reputation  for  peaceableness,  it  was  prop- 
er to  permit  the  state  on  cross-examination  to 
ask  him  whether  or  not  he  had  heard  of  par- 
ticular acts  of  defendant  tending  to  show  that 
be  was  not  a  peaceable,  law-abiding  citizen. 
10.  Where,  in  a  prosecution  for  homicide,  a 
witness  had  testified  that  defendant  had  a  good 
general  reputation  for  peaceableness,  a  qties- 
Bon,  SB  cross-examination,  as  to  whether  wit- 
ness had  heard  that  when  defendant  ran  a  sa- 
loon In  the  T.  House  he  had  gotten  into  a 
shooting  scrape,  and  shot  four  times  at  a  man, 
and  the  bullets  lodged  in  the  wall,  was  objee- 
tienable  in  m  far  as  it  referred  to  the  partlcn- 
lars  of  the  number  of  shots  fired,  etc. 

Appeal  from  criminal  court,  Jackfiwn  coun- 
ty; Jno.  W.  Wofford,  Judge. 

James  W.  Parker  was  convicted  of  mnrder 
in  the  seoond  degree,  and  be  appeals.  Re- 
▼ersed. 

Prom  a  conviction  of  mnrder  in  the  sec- 
ond degree  in  the  criminal  court  of  Jackson 
county  at  the  September  term,  1901,  of  said 
court,  the  defendant  prosecutes  this  appeal. 
Tbe  indictment  was  preferred  on  the  27tb 
day  of  October,  1900,  and  the  defendant  was 
duly  arraigned,  and  pleaded  not  guilty.  He 
was  tried  at  April  term,  1901,  and  convicted 
of  mnrder  In  the  second  degree,  but  a  new 
trial  was  granted,  and  the  case  was  again 

T  4.   8m  Bomlelde,  vol.  26,  Cent.   Dig.  |  461. 


tried  at  tbe  September  term  of  that  year, 
and  again  resulted  In  a  conviction  of  murder 
in  the  second  degree.  It  Is  not  deemed  nec- 
essary to  reproduce  the  indictment,  as  it  is 
In  all  req)ectB  sutficient,  and  such  as  has 
met  tbe  approval  of  this  court  on  numerous 
occasions.  The  facta  developed  on  tbe  trial 
were  substantially  the  following:  The  de- 
fendant was  tbe  father-in-law  of  the  deceas- 
ed, Edward  B.  Carl,  and  on  tbe  day  of  tbe 
homicide,  the  9th  day  of  June,  1900,  they 
were,  and  had  been  for  some  months,  botli 
residing  In  the  same  house.  No.  1240  Jefterson 
street.  In  Kansas  City,  Jackson  county.  Mo. 
The  defendant  was  the  proprietor  of  the 
house,  and  tbe  deceased  and  bis  wife  were 
staying  with  bim;  tbe  deceased  having  no 
regular  employment  at  tbe  time,  but  was  as- 
sisting In  a  general  way  about  tbe  bouse. 
Tbe  defendant  was  keeping  a  boarding  bouse 
at  tbe  time.  Tbe  defendant's  evidence  and 
the  dying  declaration  of  the  deceased  were 
tbe  only  testimony  as  to  what  occurred  at 
the  time  of  the  homicide.  The  defendant 
testified  that  on  the  morning  of  the  9th  day 
of  June,  lOOO,  he  arose  somewhere  between 
7  and  7:30  o'clock,  and  went  to  a  closet  in 
the  back  yard  of  tbe  premises,  and,  return- 
ing, went  upstairs  to  wash  In  a  room  In 
which  deceased  was  dressing  himself.  He 
testified  that  he  went  to  a  washstand,  pick- 
ed up  a  washbowl,  and  emptied  the  water 
Into  a  receiver,  and  started  to  or  picked  up 
a  pitcher  of  water  to  put  some  water  in  tbe 
bowl  to  wash.  Just  then  Carl,  the  deceased, 
said,  "I  am  going  away  to-day,"  to  which 
defendant  replied:  "I  am  very  glad  of  it. 
Sallle  [the  wife  of  deceased]  will  have  some 

satisfaction."    Deceased  said,  "You  old  s n 

of  a  b b,  I  will  fix  you  now."    "I  turned, 

and  as  I  turned  be  kicked  at  me.  I  went  on, 
and  when  I  got  down  on  tbe  steps  four  or 
five  steps,  at  tbe  turn  of  tbe  stairs,  tbe  ban- 
isters came  around,  and  I  ttuned  my  head 
around.  Mr.  Carl  [the  deceased]  was  com- 
ing right  on,  and  I  turned  my  bead  around. 
Qirl  was  coming  right  on,  and  said,  Tou  old 

s n  of  a  b h,  I  will  cut  your  guts  out' 

He  had  a  razor  In  his  band.  I  reached  back 
In  my  pocket  this  way  (indicating),  and  shot. 
I  didn't  know  whether  I  bit  tbe  man  or  not. 
I  didn't  take  any  aim.  When  I  got  down  to 
tbe  bottom  of  tbe  steps,  I  met  my  son  and 
daughter.  When  I  went  out  to  tbe  closet,  I 
bad  on  my  pants,  shoes,  and  stockings,  and 
my  undershirt.  I  bad  my  pistol  in  my  right 
hip  pocket  I  had  my  pistol  In  my  pocket 
when  I  went  upstairs.  When  I  entered  tbe 
front  room  up  stairs— tbe  southeast  room- 
Carl  was  wiping  his  face  with  a  towel  at  tbe 
washstand,  which  stood  a  little  past  tbe  cen- 
ter of  the  room  on  tbe  east  side.  When 
Carl  said,  Til  fix  you  now,'  I  turned,  and  as 
I  turned  he  kicked  at  me.  I  walked  straight 
out,  and  he  reached  over,  and  picked  up  bis 
razor  with  his  left  hand.  I  was  2  or  3  feet 
from  him  when  be  reached  for  tbe  razor,  and 
probably  4  or  6  feet  from  me  when  I  got  to 
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the  door  of  the  room,  east  of  me.  We  were 
botb  walking.  I  went  out,  and  turned  to  tbe 
rigbt,  to  go  down  the  steps.  I  got  down  four 
or  five  steps,  when  I  shot  blm.  He  was  atlU 
at  the  top  of  the  steps.  He  didn't  make  a 
swipe  at  me,  but  bad  tbe  razor  In  his  hands. 
When  I  shot,  my  back  was  to  him,  and  in  a 
northwestern  direction  from  bim  4  or  6 
steps."  Defendant  also  testified  that  Mrs. 
Steele,  some  two  or  three  weeks  prior  to  the 
homicide,  told  him  deceased  had  said  be  in- 
tended to  kill  him  before  be  left  bis  house, 
and  that  Mr.  and  Mrs.  Bradley  bad  also  com- 
municated to  him  threats  made  by  deceased 
against  him.  Defendant  testified  be  met  his 
daughter  and  son,  Jim  Parker,  at  tbe  foot  of 
tbe  stairs  Immediately  after  be  shot.  That 
James  bad  testified  on  tbe  former  trial  that 
he  was  eyewitness  to  the  shooting. 

The  dying  declaration  of  tbe  deceased  de- 
scribed tbe  homicide  as  follows:  "Kansas 
City,  June  0th,  1900.  I,  Edward  Carl,  real- 
issing  and  believing  that  I  am  mortally 
wounded,  and  in  tbe  immediate  presence  of 
death,  and  that  I  have  no  hopes  of  recovery, 
make  this  statement  of  tbe  circumstances  of 
my  shooting:  I  was  upstairs  in  the  room  of 
Eoblnson  and  Wright,  second  floor,  1240  Jef- 
ferson street,  this  morning,  when  Mr.  Par- 
ker came  up.  I  had  been  in  the  room  about 
ten  or  fifteen  minutes— long  enough  to  shave, 
and  bad  shaven— and  was  standing  close  to 
the  mirror,  wiping  my  face,  when  Mr.  Par- 
ker came  upstairs.  Tbe  first  thing  he  said 
was,  'Are  you  going  to  leave  here  7*  I  said, 
'Right  away;  I  am  fixing  to  go  now.'  1  saw 
be  was  mad.  That  was  the  first  I  knew  he 
was  mad.  He  said,  "Go  right  at  once,  or  I 
wiU  see  that  you  do.'  I  said,  'I  am  going 
right  now.'  He  then  walked  downstairs.  I 
bad  finished  wiping  my  face,  and  had  start' 
ed  into  another  room,  where  the  wardrobe 
was,  to  get  another  pair  of  trousers  to  put 
on.  I  bad  Just  gotten  between  tbe  doors  of 
the  two  rooms,  and  right  by  the  head  of  the 
stairs,  when  he  came  up  the  stairs.  I  saw 
him  first  when  he  was  about  three  or  four 
steps  from  tbe  top.  I  spoke  first,  and  said: 
'What  in  tbe  world  is  the  matter  with  you, 
Jim?  What  are  you  mad  about?'  He  said, 
'I  will  kill  you,'  and  I  think  he  said,  'you 
son  of  a  bitch,'  In  addition;  something  llk6 
son  of  a  bitch,  anyway.  He  shot  Just  after 
he  uttered  this  threat  I  had  turned  and 
faced  him  when  I  saw  him  coming.  I  bad 
on  neither  coat  nor  vest,  and  my  hands  were 
hanging  naturally  by  my  side.  I  had  no 
weapons  on  me,  and  was  not  expecting 
trouble  of  any  kind.  When  he  shot,  I  rushed 
into  the  room  where  the  wardrobe  was,  and 
slammed  the  door  to,  and  held  it.  He  shot 
but  once.  I  did  not  say  an  unkind  word  to 
him.  Did  not  make  a  threat  [and  never  had 
made  a  threat  against  him].  [I  did  not  think 
be  was  going  to  shoot  me,  as  I  had  never 
given  him  any  cause  to  shoot  me.]  [I  had 
never  bad  a  quarrel  with  him.]  [I  had  been 
out  of  regular  work  about  a  year,  and  part 


of  tbe  time  I  was  not  able  to  pay  board.  He 
had  not  said  anything  to  me,  but  yesterday 
morning  he  had  a  quarrel  with  his  wife,  and 
said  something  about  me  lying  around  there. 
Tbe  last  time  I  saw  Mr.  Parker  was  last 
night  about  8:30.  I  was  sitting  out  in  tbe 
front  of  the  house.  He  said  nothing.  We 
had  been  on  friendly  terms,  and  I  did  not 
know  that  be  had  any  enmity  toward  me  un- 
til yesterday  morning,  when  my  wife  told 
me  Mr.  Parker  was  mad.]  I  never  made  any 
threats  against  him  in  my  life.  I  had  not 
touched  a  drop  of  liquor  for  over  a  montb. 
When  he  came  upstairs  the  first  time,  be 
did  not  have  his  revolver;  but  when  he  came 
up  the  second  time  he  had  it  in  his  band.  I 
know  of  no  reason  whatever  why  he  shot  me 
except  as  above  set  out.  Bdw.  Carl."  All 
that  portion  of  the  declaration  within  brack- 
ets was  excluded. 

Dr.  J.  M.  Langadale,  who  was  assistant 
coroner  under  Dr.  Lester  at  the  time  of  the 
homicide,  made  a  post-mortem  examination 
of  the  body  of  deceased  tbe  day  after  be  was 
shot.  He  found  a  gunshot  wound  on  the  left 
front  of  the  abdomen,  slightly  to  the  left  of 
the  median  line,  about  4^  inches  above  the 
navel.  This  wound  penetrated  the  abdomen, 
passed  downward,  backward,  and  to  the  left. 
In  its  passage  downward  it  cut  one  of  the 
small  guts,  and  passed  through  tbe  body  of 
the  left  kidney  near  the  middle,  and  passed 
out  through  the  rear  wall.  He  turned  the 
body  over,  and  found  an  incision  on  tbe  bade, 
which  be  presumed  was  made  by  some  one  in 
removing  the  bullet  Tbe  bullet  was  not  de- 
flected in  its  course,  which  was  downward 
and  backward.  This  wound  was  a  mortal 
one.  The  exit  of  the  bullet  was  some  two 
Inches  below  the  point  of  entrance.  He  no- 
ticed no  other  injuries  to  the  body  of  deceas- 
ed. Frank  Fredericks,  a  surgical  nurse  at 
tbe  hospital,  corroborated  Dr.  Langadale  as 
to  the  character  of  the  wound  and  course  of 
tbe  bullet  He  was  present  when  bullet  was 
extracted.  They  took  it  out  at  tbe  Junction 
of  the  vertebra  and  twelfth  rib.  Edward 
Carl  died  at  the  hospital  from  the  effects  of 
this  wound.  Miss  Bell  Kelly  testified  she 
lived  at  1238  Jefferson  street,  Kansas  City,  In 
the  house  next  to  No.  1240.  She  had  a  con- 
fectionery there.  There  was  a  little  passage- 
way between  the  two  houses.  She  knew  de- 
fendant and  deceased.  On  the  morning  of 
the  homicide  she  was  at  home  in  tbe  front 
part  of  her  bouse,  and  heard  the  pistol  shot 
Immediately  after  hearing  it,  she  went  to  her 
front  door,  and  saw  Mrs.  Parker,  wife  of 
defendant,  and  his  son,  James  Parker,  com- 
ing out  of  the  Parker  bouse.  Jim  went  to- 
wards Twelfth  street,  and  Mrs.  Parker  came 
to  the  house  of  witness,  and  called  to  witness 
to  "go  In  quick,  Mr.  Parker  bad  shot  Mr. 
Carl."  She  went  at  once,  and  met  defendant 
in  the  hall.  He  said,  "Good  morning,  Ml» 
Kelly."  She  inquired  of  him  where  Mr.  Cart 
was,  and  he  said,  "Upstairs,"  and  "I  shot 
him."     She  went  up  to  look  for  Carl,  and. 
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after  banting,  found  Mr.  Carl  on  the  floor, 
lying  on  Iiis  left  side,  facing  the  door,  with 
bis  bead  north.  He  had  nothing  in  either 
hand.  Asked  him  what  waa  the  matter,  and 
be  said  he  waa  shot  She  asked  him  what  for, 
and  he  said  Mr.  Parker  asked  him  if  be  was 
going  to  get  out  of  there— get  out  of  bis 
house— and  he  said  as  soon  as  be  got  bis  pants 
on.  "Well,  he  went  down,  and  got  his  re- 
volver and  shot  me."  His  wife  came  In  after 
he  liad  told  her  this.  She  helped  him  on  the 
bed;  took  his  shoes  off.  He  bad  on  his  pants 
and  shirt,  but  no  coat  or  vest.  She  stayed 
15  or  20  minutes,  and  went  down,  and  said 
to  Parker,  the  defendant,  "  'Mrs.  Carl  sent  me 
down,  and  wants  to  know  what  yon  done 
with  the  revolver.'  He  said  be  would  take 
care  of  that  himself;  I  need  not  tmther  about 
it"  She  asked  him  what  be  did  it  for,  and 
he  said  a  man  got  tired  sometimes.  He  was 
sitting  there,  putting  some  buttons  in  bis 
shirt  Officer  Carry  testlfled  be  was  notified 
of  the  shooting,  and  got  to  the  bouse  about 
7:80  that  morning.  He  asked  defendant  wbat 
was  the  trouble  around  the  house,  and  he  said 
there  was  no  trouble.  He  was  sitting  by  the 
window,  apparently  fixing  the  cuffs  of  bis 
shirt.  "He  was  cool  and  calm.  I  told  him 
I  thought  there  was  trouble,  from  the  ap- 
pearance of  the  crowd  outside."  He  then 
started  to  investigate  further,  having  receiv- 
ed no  satisfaction  from  defendant  He  went 
to  another  room,  and  inquired,  and  still  got 
no  information.  When  he  turned  from  that 
door,  the  defendant  said  "Mr.  Carry,  you 
need  not  go  any  further.  I  am  responsible 
for  wtiat  occurred  this  morning."  He  saw 
a  pistol  on  a  couch  by  the  window  where  de- 
fendant sat  He  Identified  the  pistol  in  evi- 
dence as  the  one  he  got  there  at  that  time. 
He  then  went  upstairs,  and  found  Carl  lying 
on  the  bed.  Mark  J.  Kelly  testified  he  board- 
ed at  Parker's  house,  1240  Jefferson  street,  on 
the  day  of  the  shooting.  Last  saw  Edward 
Carl  alive  that  morning  at  breakfast,  about 
6:80.  Carl  waited  on  him  at  breakfast. 
There  was  nothing  unusual  about  him  at  the 
time.  Deceased  was  working  there.  He 
went  to  the  grocery  in  the  morning,  waited  on 
the  table,  and  did  chamber  work— wbatever 
was  necessary  about  the  house.  The  brother 
of  deceased,  ex-sheriff  of  Barton  county,  tes- 
tified to  seeing  defendant  carry  the  pistol. 
Tbe  deceased  was  41  years  old,  and  weighed 
about  190  pounds.  The  deceased  waa  for  a 
time  employed  as  train  director  at  tbe  Union 
Station  in  Kansas  City,  and  later  as  conduc- 
tor on  Pullman  car.  Something  like  a  year 
previous  to  the  homicide  be  had  an  accident 
by  falling  into  a  sewer  hole,  and  after  that 
had  no  regular  work  until  tbe  time  of  his 
death.  The  witnesses  Mrs.  Steele  and  Mr. 
and  Mrs.  Bradley  testified  to  threats  by  de- 
ceased against  defendant  and  to  their  com- 
monlcatioa.  There  was  evidence  as  to  the 
general  good  character  of  defendant  as  a 
peaceful  and  law-abiding  man,  and  evidence 
tending  to  prove  Carl  was  quarrelsome  when 


drinking.    Other  facts  will  be  noted,  if 
sary,  in  tbe  course  of  the  opinion. 

Jno.  M.  Dougherty,  Ralph  S.  Latshaw,  and 
Jos.  S.  Brooks,  for  appellant.  Edward  C. 
Crow,  Atty.  Oen.,  and  Jerry  M.  Jeffries,  for 
the  SUte. 

GANTT,  J.  (after  stating  the  facts).  1. 
The  most  important  point  discussed  by  coun- 
sel on  this  appeal  is  that  raised  by  the  ad- 
mission of  tbe  dying  declaration  of  deceased. 
As  to  the  preliminary  objection  that  It  was 
not  admissible  because  not  made  under  the 
belief  that  his  dissolution  was  near  at  hand, 
and  after  he  bad  abandoned  all  hope  of  re- 
covery, we  think  tbe  court  properly  admitted 
it  in  evidence.  Tbe  surgeons  had  advised 
him  tlrnt  he  could  not  live,  and  Mr.  Walker, 
who  took  down  the  statement  was  summon- 
ed to  tbe  hospital  because  the  surgeons  re- 
garded his  death  Inevitable.  Tbe  fact  that 
the  wife  of  deceased  denied  that  be  thought 
be  was  going  to  die  did  not  affect  the  com- 
petency of  the  evidence.  Upon  the  prelim- 
inary proof  made,  we  think  the  statement, 
so  far  as  otherwise  competent,  was  admissi- 
ble. State  V.  Draper,  65  Mo.,  loc.  dt  838,  27 
Am.  Rep.  2^;  State  v.  Elkins,  101  Mo.,  loc. 
dt  850,  14  S.  W.  116.  We  are  thus  brought 
to  the  objection  that  portions  of  this  state- 
ment were  incompetent  because  it  was  not 
confined  and  restricted  to  tbe  identification 
of  the  accused  and  the  deceased,  and  to  the 
act  of  killing,  and  the  circumstances  immedi- 
ately attending  said  act,  and  forming  a  i>art 
of  the  res  gestoe.  Dying  declarations  are 
admissible  as  to  those  facts  and  circumstan- 
ces constituting  tbe  res  gestae  of  the  homi- 
cide, but  as  to  all  other  matters  occurring  an- 
terior to  tbe  killing,  and  not  immediately 
connected  with  it,  they  are  incompetent 
This  is  the  settled  law  of  this  state.  State 
V.  Draper,  65  Mo.,  loc.  clt  340,  27  Am.  Rep. 
287,  and  the  cases  cited;  State  v.  Vansant 
80  Mo.,  loc.  cit  76;  State  v.  Bowles,  146  Mo. 
16,  47  8.  W.  882,  68  Am.  St  Rep.  698;  1 
Oreenleaf  on  Ev.  sect  156;  State  v.  Parker, 
96  Mo.,  loc.  clt  392,  9  S.  W.  728.  The  por- 
tions of  the  statement  to  which  defendant  ol)- 
Jected,  outside  of  those  excluded  by  the  court 
and  included  within  brackets,  are  the  follow- 
ing: "I  never  made  any  threats  against  him 
In  my  life."  The  state,  by  Its  counsel,  con- 
ceded that  the  words  "in  my  life"  should  be 
stricken  out,  and  the  defendant  objected  to 
striking  out  those  words  without  striking  out 
the  whole  of  that  sentence.  We  think  the 
court  erred  in  not  stiikhig  out  the  whole  of 
said  sentence.  It  necessarily  referred  to 
matters  anterior  to  the  fatal  encounter,  was 
not  a  part  of  the  res  gestae,  and,  under  the 
rule  Just  announced,  was  Inadmissible.  It 
cannot  be  said  that  it  was  harmless,  as  it 
tended  directly  to  disprove  the  evidence  of 
defendant's  witnesses  that  deceased  had 
made  threats  of  violence  toward  defendant 
and  they  bad  been  communicated  to  defend* 
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ant  Other  parts  of  the  statement  to  wblch 
exception  was  taken  were:  "I  had  not  touch- 
ed a  drop  of  liquor  for  over  a  month."  "I 
know  of  no  renaon  why  he  shot  me,  except 
as  above  set  out;"  "and  never  had  made  a 
threat  against  him;"  "I  did  not  think  he 
was  going  to  shoot  me,  as  I  had  never  given 
him  any  cause  to  shoot  me;"  "I  had  never 
had  a  quarrel  with  him."  Bach  of  these 
statements  is  subject  to  the  same  objection 
as  the  one  above  noted.  They  do  not  porport 
on  their  face  to  be  statements  of  any  facts 
which  occurred  at  the  killing.  They  refer 
either  to  the  absence  of  threats  anterior  to 
the  homicide  or  the  conclusions  drawn  by  de- 
ceased that  defendant  had  no  cause  to  shoot 
him.  We  think  they  should  likewise  have 
been  excluded.  State  v.  Blkins,  101  Ma  844, 
14  S.  W.  116.  Counsel  do  act  Uisist  in  this 
court  that  the  clauses,  "I  saw  he  was  nuid"; 
"that  was  the  first  I  knew  he  was  mad";  and 
the  words  "I  spoke  first,  and  said,  'What  In 
the  world  is  the  matter  with  you,  Jin ;  what 
arc  yon  mad  about?"— should  hare  beoi  ex- 
cluded. Neither  do  we  think  they  were  incom- 
petent. Tliey  were  facts  which  tike  deceaaed 
observed  tlten  and  there,  and  the  coUoqoy 
between  the  defendant  and  deceased  was  a 
part  of  the  res  gestse— "verbal  acts"— and  aA- 
mlssible.  The  admission  In  evidence  of 
those  parts  of  the  statement  which  we  have 
indicated  as  Incompetent  was  reversible  er- 
ror. 

2.  Instruction  No.  17  was  not  err<Hi0oiis. 
Tt  was  in  these  words:  "The  court  InstmctB 
the  Jury  that  the  statement  read  to  yon  as 
the  dying  declaration  of  Edward  Carl  should 
be  received  by  you  as  such  declaration;  but 
because  it  is  a  dying  declaration  you  are  not 
necessarily  bound  to  believe  It,  but  you  will 
give  It  that  weight  which  you  think  it  ought 
to  have,  when  considered  In  connection  with 
nil  the  other  facts  and  circumstances  in  evi- 
dence." It  will  be  noted  that  the  court  was 
careful  to  avoid  the  error  of  instructing  the 
Jury  that  such  dying  declaratlonB  should  have 
the  same  degree  of  credit  as  the  testimony  of 
the  deceased  would  have  If  he  had  testified 
under  oath  as  a  witness.  This  court,  in  State 
V.  Vansant,  80  Mo.  67,  repudiated  the  in- 
struction given  In  Green  ▼.  State,  13  Mo.  882, 
and  in  giving  its  tnstruction  the  trial  court 
followed  State  v.  McCanon,  SI  Mo.  160,  and 
State  V.  Vansant,  80  Mo.  67. 

3.  There  was  no  error  in  refusing  d^end- 
ant's  seventh  instruction,  as  the  court  had 
already  fully  instructed  the  Jury  as  to  the 
purpose  for  which  the  threats  were  admitted 
In  evidence. 

4.  Neither  was  there  any  error  In  refusing 
instmctlon  No.  6,  prayed  by  defendant,  on 
the  subject  of  self-defense.  The  court  fully 
and  liberally  Instructed  on  that  point  in  Its 
Instruction  No.  16. 

5.  During  his  argument  the  prosecuting  at- 
torney said  to  the  Jury:  "Where  Is  Jimmy 
Parker,  the  son  of  this  defendant,  who  was 
eyewitness   to   this   transaction,    and   testi- 


fied at  the  otiier  trialof  this  case?  Where 
Is  Jimmy  Parker?"  The  ground  of  this  ob- 
jection is  that  James  Parker  had  not  Iteen 
subpcenaed  nor  offered  by  defendant  as  a 
witness.  The  record  diaclosea  that  defend- 
ant himself  testified  that  he  shot  the  de- 
ceased when  he  (defendant)  was  on  tbe 
fourth  or  fifth  step  of  the  staircase  descend- 
ing Into  the  office;  that  as  soon  as  he  shot 
he  continued  his  descent,  and  when  he  reach- 
ed the  bottom  his  daughter  and  his  son. 
James  Parker,  were  standing  there.  He  also 
testified  that  this  son,  James  Parker, '  had 
testified  as  an  eyewttness  on  the  former  trial 
of  this  case,  and  the  record  further  discloses 
he  did  not  testify  at  this  trial.  In  State  v. 
Emory,  79  Mo.,  loc  dt.  463,  this  court,  speak- 
ing of  tiie  contention  that  the  Judgment 
should  be  reversed  on  account  of  reaoarks  et 
the  proaecnting  attorney,  said:  **riie  snbject 
of  the  remarks  and  tbe  substance  thereof 
was  the  failure  of  the  defendant,  after  hav- 
ing the  witness  subpcenaed,  to  place  him  on 
the  stand,  because  he  knew  he  was  guilty 
of  the  charge,  and  was  aftaid  be  wonld  be 
condemned  if  he  did,"  etc.  "We  see  no  rea- 
son why  it  is  not  as  legitimate  for  the  state 
to  call  the  attention  of  the  Jury  to  facts 
ftom  which  unfavorable  Infetencea  may  be 
drawn  as  U  la  for  any  other  saitw  In  the 
courts."  We  are  cited  to  State  t.  Weaver, 
166  Mo.  1,  66  S.  W.  808,  88  Am.  St  Bep.  406, 
but  in  that  case  counsel  for  the  state,  in  his 
argument,  animadverted  on  the  failnre  of 
two  co-indictees  to  testify  In  favor  of  de- 
fendant, and  said  thetar  failure  to  do  ao  raised 
a  presumption  of  tbe  gnllt  of  defendant 
We  held  that  neither  of  them  was  competent 
to  testify,  and  this  statement  was  a  mis- 
statement of  the  law  and  highly  Injurioua 
In  State  v.  Moxley,  102  Ma  392,  14  S.  W. 
969,  16  S.  W.  666,  the  remarks  were  to  the 
effect  that  It  was  the  defendant's  duty  to 
have  explained  to  hla  neighbors  how  his  wife 
came  to  her  death.  "The  neighbors  expected 
It  of  him.  Tour  neighbors  expect  it  of  yon, 
and,  gentlemen,  you  would  expect  it  of  your- 
selves." The  defendant  had  not  testified  In 
his  own  behalf.  This  court  held  (and  most 
properly  so)  that  this  was  an  adroit  and  in- 
sinuating method  of  avoiding  the  plain  com- 
mand of  the  statute,  which  forbids  any  attor^ 
ney  to  refer  to  the  fkllnre  of  an  accased  per- 
son to  testify  In  his  own  behalf.  It  is 
obvious  those  cases  are  wholly  dissimilar  to 
the  one  before  ua  In  this  case  defendant 
had  testified  at  length  In  his  own  behalf. 
He  had  placed  his  son  at  the  foot  of  the  stair- 
way, where  he  could  readily  have  seen  him 
when  he  shot  deceased.  This  son  had  once 
testified  on  the  trial  of  the  ease  as  an  eye- 
witnesa  If  his  evidence  would  corroborate 
defendant,  the  iwesumptlOn  is  he  woold  have 
called  him.  If  It  would  not,  that  he  would 
not  call  him.  All  that  the  prosecutor  did  waa 
to  ask  where  he  was.  He  stated  no  fact 
which  was  not  in  evidence.  We  think  It  waa 
legitimate  argument 
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9.  Again,  It  is  urged  that  the  court  Improp- 
erly defined  murder  In  the  second  degree,  be- 
cause It  left  out  the  word  "felonlouBly."  It 
1b  Just  M  esseatlal  to-day  as  It  was  at  com- 
mon law  In  charging  murder  to  charge  that 
the  assault  and  homicide  was  "feloniously" 
committed;  but  It  by  no  means  f(dlows  that 
it  is  incumbent  on  a  court  to  use  that  word 
In  Its  instroctions  to  the  Jury.  The  object  of 
tlie  InstTBctionB  Is  to  adyise  the  Jury  what 
facts,  if  proven,  will  eonstltate  the  felonious 
IdUlqg.  Hence,  when  the  court  instructed 
the  Jury,  as  It  did,  t3iat  if  they  found  that 
ttie  defendant  willfully,  premeditatedly,  and 
ot  his  maUce  aforethought,  did,  with  a  re- 
TolTtng  pistol,  loaded  with  gunpowder  and 
leaden  balls,  shoot  Bdward  Carl,  and  inflicted 
upon  him  a  nwrtal  woand,  they  would  find 
bim  gnllty  of  murder  in  the  second  degree, 
and  th»i  defined  the  meaning  of  each  of  the 
words  "wlllfirily,"  *^emedltatedly,"  and 
"malice  aforethought,"  it  properly  gave  tbejn 
the  elements  which  constituted  the  crime  of 
murdw  In  the  second  degree.  This  coort. 
In  State  ▼.  Bcott,  lOB  Mo.,  loe.  ctt.  2S2,  19 
S.  W.  M,  said,  through  Judge  Macfarlane: 
"The  word  'felonious'  te  descriptive  of  the 
grade  of  tbe  offense,  rather  than  the  crim- 
inal act  wtiidi  coDBtKutes  the  offense,  and  or- 
dtnarlly  has  no  place  in  an  Instruction. 
When  used,  it  is  Btost  frequently  but  a  repe- 
tition of  wtiat  is  expressed  In  other  and  sim- 
pler words,  •  •  •  and  ean  be  omitted 
altogether  wtthout  affecting  In  tlie  least  the 
correctness  and  sufficiency  of  the  Instruc- 
tion.*' It  was  also  held  that,  if  used,  It  waa 
wholly  nmecessary  to  deSne  it.  State  v. 
Parker,  106  Mo.  228,  17  B.  W.  180;  State  v. 
Cantlln,  118  Mo.,  loc.  ctt.  111.  23  B.  W.  1001. 
There  was  no  error  in  leaving  out  the  word 
"feionlonsly"  in  t^ing  the  Jury  the  constitu- 
ents of  murder. 

7.  There  was  no  error  In  refusing  to  i)er- 
mit  the  defendant  to  prove  by  Mrs.  Miller 
that  at  tbe  time  she  heard  deceased  make  a 
threat  against  defendant  at  least  18  months 
previoas  to  ttte  homicide^  and  at  a  time  de- 
fendant was  not  present,  deceased  had  a  Icnife 
In  his  hands.  As  ruled  by  the  court.  It  was 
wholly  tmmaterial. 

8.  John  P.  Strond,  among  others,  testifled 
to  the  good  general  reputation  of  defendant 
as  a  peaceable,  law-aUding  man.  On  cross- 
examination  he  vras  asked:  "Did  yon  ever 
hear  of  Parker,  about  four  years  ago,  at 
Seventeenth  and  Oenessee  streets,  having 
tried  to  kHI  his  two  sons?  Did  yon  ever 
hear  of  Parker  at  the  stockyards,  when  he 
ran  a  sahwn  in  the  Transit  House,  liaving 
gotten  into  a  shooting  scrape,  and  shooting 
fonr  times  at  a  man,  and  bnllets  having 
lodged  in  the  wallT"  The  witness  answered 
he  had  not  No  specific  objection  was  made 
to  these  questions  at  the  time  they  were  pro- 
pounded, but  afterwards  counsel  said,  "We 
object  to  those  questions,"  but  the  court  ruled 
they  were  proper,  and  counsel  then  excepted. 
The  prosecuting  attorney  had  a  right  to  test 


the  knowledge  of  the  wttnea  as  to  tbe  gen- 
eral reputation  of  defendant  by  inquiring  of 
him  if  he  had  not  heard  of  oonduct  which 
tended  to  show  be  was  not  the  peaceable, 
law-abiding  man  bis  evidence  had  tended  to 
prove  him  to  be.  We  thli^  however,  it  was 
objectionable  to  descend  into  the  particulars 
of  tbe  number  of  shots  fired  In  tbe  Transit 
House  difficulty.  Oremleaf  lays  it  down 
that  "in  testing  a  witness  w1m>  speaks  to 
good  character  it  will  expoae  tbe  nntrust- 
worthiness  of  his  testimony  if  he  admits  that 
rnmors  of  misconduct  are  known  to  him,  (or 
tile  knowledge  of  such  rnmors  may  well  be 
Inconsistent  with  his  assertJcn  that  tbe  per- 
son's reputation  is  good.  AoeordlBgly,  tbe 
propriety  of  inquiring  whether  he  has  not 
beard  that  the  person  wiMse  repntatten  he 
has  supported  has  been  Charged  with  this  or 
that  misdeed  has  vsaaUy  been  conceded.  A 
few  courts  only,  ttarovgh  a  mlsanderstonding 
of  the  real  purpose  of  the  inqntry,  and  smp- 
poaing  It  to  be  In  violation  of  tbe  rule  against 
proving  particular  acte  of  mlsoondnct  have 
forbidden  it."  1  OreenleaC,  Bv.  (lOth  Bd.) 
sec.  461,  d.  4,  p.  668,  and  cases  oeitaited. 

It  results  that  this  case  must  be  reversed 
because  of  tbe  admisslaii  oC  tbose  parts  e(  the 
dying  declaratloB  which  we  have  indicated. 
Otherwise  tbe  record  is  free  fren  error. 

BUBOE88  and  POX,  JJ.,  corcor. 


STATE  <K  leL  LINN  OOUKTT  T.  ADABfS 
et  aL 

(Soprene  Oonrt  of  Missourf,   DivWsn  No.  1. 
Feb.  18,  1968.) 

COUNTY  CLERK— COMPENSATION— MBHBBR  OF 
BOARD    or    BQUALIZATIOM  —  UABIUrr    OF 

SURETIES. 

l.Rev.  St.  1890,  c.  140,  I  9190,  creates  in 
each  county  a  board  of  equalization,  consiBting 
of  the  couDtT  clerk,  ae  aecTctur,  and  others. 
Sections  9131,  9133,  and  913S  poiat  e«.t  the 
duties  of  tbe  board,  and  provide  that  the  clerk 
shall  keep  an  accurate  record  of  the  proceed- 
ings, aud  adjust  the  tazlwok  eccording  to  the 
orders  of  the  (ward;  and  section  9196  prorides 
that  the  members  shall  reoeive  $3  a  day  for 
each  day  they  shall  act  as  such  board.  Beld, 
that  the  county  clerk  is  entitled  to  $3  a  day, 
and  not  entitled  to  any  otiier  fees  or  eompema- 
tion;  the  clerical  duties  imposed  on  Iiiai  being 
in  Ills  capacity  as  county  clerk. 

2.  Where  the  county  clerk  was  ex  offlcio  a 
member  of  the  coun^  board  of  equalization, 
and  received,  as  secretary  of  •ueh  board,  fees 
to  which  he  was  not  entitled  as  eompensation, 
and  failed  to  account  therefor  in  his  return  of 
fees  received,  the  sureties  on  his  oSlcial  lx>nd 
as  county  clerk  were  liable,  notwithstanding 
that  he  received  the  fees  aa  "secretary  of  the 
board  of  equalization." 

Appeal  from  circuit  court,  Unn  county; 
Jua  P.  Butler,  Judge. 

Action  by  the  state,  on  the  relation  of  Linn 
county,  against  George  W.  Adams,  as  clerk 
thereof,  and  the  sureties  on  his  official  bond. 
From  a  judgment  for  plaintiff,  defendanto 
appeal.    Affirmed. 
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A.  W.  Mullins,  W.  K.  Amlck,  and  Harry 
E.  West,  for  appellants.  E.  B.  Fielda  and 
Thus.  P.  Bums,  for  respondent 

BBACB,  P.  J.  This  is  a  milt  by  Linn 
county  against  George  W.  Adams,  clerk  of 
the  county  court  of  said  county,  and  the  sure- 
ties on  his  official  bond,  to  recover  tbe  sum  of 
$167.32,  which  it  is  alleged  he  received  as  fees 
of  his  office  in  excess  of  tbe  amount  which 
he  is  by  law  allowed  to  retain,  and  which  he 
refuses  to  account  for.  The  judgment  was 
for  the  plaintiff,  and  the  defendants  appeaL 

The  determination  of  the  questions  raised 
in  the  case  depends  upon  the  constructioii  of 
the  following  provisions  of  tbe  revenue  act 
{Rev.  St  1899,  c.  149): 

"Sec.  9130.  There  shall  be  in  each  county 
of  this  state,  except  tbe  city  of  St  Louis,  a 
county  board  of  equalization,  which  board 
shall  consist  of  the  county  dork,  who  shall 
be  secretary  of  tbe  same,  but  have  no  vote, 
the  county  surveyor,  the  judges  of  the  county 
court  and  the  county  assessor,  which  board 
shall  meet  at  the  office  of  the  county  clerk 
on  the  first  Monday  in  April  of  each  year. 

•  •    • 

"Sec.  9181.  Said  board  shall  have  power  to 
hear  complaints,  and  to  equalize  tbe  valua- 
tion and  assessments  upon  all  real  and  per- 
sonal property  within  the  county  which  is 
made  taxable  by  law,  and  having  each  taken 
an  oath  administered  by  the  clerk  fairly  and 
impartially  to  equalize  the  valuation  of  all 
the  taxable  property  in  such  county,  shall 
Immediately  proceed  to  equalize  the  valua- 
tion, and  assessment  of  all  such  property, 
both  real  and  personal,  within  their  counties 
respectively,  so  that  each  tract  of  land  shall 
be  entered  on  the  tax  book  at  its  true  value. 

•  •    • 

"Sec.  9138.  The  said  board  shall  bear  and 
determine  all  appeals  made  from  tbe  valua- 
tion of  property  made  by  the  assessor  in  a 
summary  way  and  shall  correct  and  adjust 
tbe  assessment  accordingly.  The  county  clerk 
shall  keep  an  accurate  record  of  tbe  proceed- 
ings and  orders  of  the  board,  and  the  assessor 
shall  correct  all  erroneous  assessments,  and 
the  clerk  shall  adjust  the  tax  book  accord- 
ing to  the  orders  of  said  board,  and  the  or- 
ders of  the  state  board  of  equalization.  •  •  • 

"Sec.  9135.  In  case  the  report  from  tbe 
state  board  of  equalizatlbn  be  not  received 
at  or  during  tbe  session  of  said  county  board, 
then  It  shall  be  tbe  duty  of  tbe  county  clerk 
to  adjust  the  tax  books  according  to  such 
report  when  received. 

"Sec.  9136.  Tbe  members  of  the  county 
board  of  equalization  shall  receive  the  sum 
of  three  dollars  per  day  for  each  day  they 
shall  act  as  such  board." 

"Sec.  9381.  Tbe  county  clerk  shall  be  al- 
lowed fees  at  tbe  same  rate  for  making  out 
the  railroad  tax  book  as  he  may  receive  for 
like  services  in  making  out  tax  books  under 
the  general  revenue  law  of  the  state." 

These  provisions  are  to  be  considered  in 


connection  with  section  3239,  Rev.  St  1899, 
which  prescribes  the  fees  allowed  county 
clerks  for  their  services. 

At  tbe  session  of  the  Linn  county  board 
of  equalization  in  April,  1899,  the  said  George 
W. '  Adams  was  present  and  discharged  the 
duties  Imposed  upon  liim  by  the  foregoing 
statutory  provisions.  The  board  was  in  ses- 
sion four  days.  Afterwards,  at  the  May  term 
of  the  county  court  and  on  the  2d  of  May, 
1899,  he  presented  to  said  court  the  following 
account:  "Linn  county  to  George  W.  Adams, 
Debtor:  Four  (4)  days'  services,  secretary  of 
the  board  of  -equalization,  $12;  publishing 
proceedings  of  tbe  board  of  equalization, 
$10.50;  notifying  banks  et  al.  of  action  of 
board  of  equalization,  $2.50;  recording  pro- 
ceedings of  board  of  equalization,  $56.70;  ad- 
justing assessment  books,  137,894  words  and 
figures,  total  $219.60.  I,  George  W.  Adams, 
do  hereby  certify  the  above  account  to  be 
correct  <uid  no  part  thereof  paid.  George  W. 
Adams,  Secretary  County  Board  of  Blqaall- 
zatlon."  Which  was  allowed  by  said  court 
a  warrant  ordered  therefor,  and  duly  paid. 
For  the  year  1899  the  said  Adams  received, 
as  county  cl»k,  the  sum  of  $3,697.73,  not  in- 
cluding said  sum  of  $219.60  so  paid  him  as 
aforesaid.  Including  that  sum,  he  rectived 
$3,917.33.  Of  his  receipts,  he  was  entitled  to 
retain  the  sum  of  $3,760  as  salary  and  deputy 
hire  tot  that  year.  So  that  including  that 
sum,  he  received  $167.33  more  than  he  was 
entitled  to  retain  as  county  clerk,  and,  ex- 
cluding it  received  less  than  he  was  entitled 
to  retain.  And  the  question  is,  was  he  enti- 
tled to  said  sum  of  $219.60  as  county  clerk, 
or  was  he  entitled  to  it  as  a  member  or  secre- 
tary of  the  board  of  equalization?  The  di^ 
cult  court,  in  effect  held  that  he  was  enti- 
tled to  only  $12  thereof  as  a  member  of  the 
board  of  equalization,  and  to  the  remainder 
as  clerk  of  the  county  court  and  rendered 
judgment  in  favor  of  the  plalntifC  for  $155.32. 
From  this  judgment  tbe  defendants  appeal, 
and  their  counsel  contend  that  he  was  enti- 
tled to  all  (tf  said  money  as  compensation  for 
his  services  as  secretary  of  the  board  of 
equalization. 

1.  In  order  to  maintain  this  proposition, 
some  statute  inust  be  pointed  out  which  ex- 
pressly or  by  necessary  implication  provides 
such  compensation  for  such  officer.  For  it  Is 
well-settled  law  that  a  right  to  compensation 
for  the  discharge  of  official  duties  is  purely 
a  creature  of  statute,  and  that  the  statute 
which  is  claimed  to  confer  such  right  must 
be  strictly  cimstrued.  Jackson  Ck>unty  v. 
Stone,  168  Mo.  577,  68  S.  W.  926;  State  ex 
rel.  V.  Walbridge,  153  Mo.  194,  54  S.  W.  447; 
State  ex  rel.  v.  Brown,  146  Mo.  401,  47  8. 
W.  604;  State  ex  reL  v.  Woftord.  116  Mo. 
220,  22  S.  W,  486;  Givens  v.  Daviess  Co.. 
107  Mo.  603, 17  S.  W.  998;  Ganunon  v.  Lafay- 
ette Co.,  76  Ma  675.  A  mere  application  of 
these  principles  to  tbe  statute  determines  the 
question  in  band.  Xo  provisitm  is  therein  to 
be  found  giving  any  compensation  to  the  aec- 
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retary  of  the  board  of  equalization.  The 
county  clerk  Is  by  the  statute  made  ex  officio 
a  member  of  the  board,  and  Its  secretary,  but 
no  clerical  duties  are  Imposed  upon  him,  and 
no  provision  made  for  compensation  for  any 
clerical  duties  to  be  pertormei  by  him.  As 
a  member  of  the  board,  be  is  allowed  $3  per 
day  while  acting  as  such  member,  and  no 
longer;  and  so  the  circuit  court  correctly 
ruled  and  allowed  him  $12,  or  $3  per  day  as 
a  member  of  the  board  for  the  whole  time  he 
could  hare  acted  as  such  member.  The  cleri- 
cal duties  required  to  be  performed  In  con- 
nection with  the  action  of  the  board,  for 
which  Adams  also  received  pay  from  the 
county  in  addition  to  said  sum  of  $12,  were 
imposed  upon  liim,  not  as  a  member  of  the 
board,  nor  as  secretary  thereof,  but  as  coun- 
ty clerk.  And  in  the  act  imposing  those  du- 
ties no  provision  Is  made  for  compensation 
for  bis  services  in  performing  them,  and  but 
for  the  provisions  of  section  3239,  allowing 
fees  for  such  services  to  him  as  comity  clerk, 
be  would  have  no  right  to  any  compensation 
whatever  therefor.  He  can  i>oInt  to  said  sec- 
tion 3239  as  aathorizing  the  compensation  to 
him  as  county  clerk  for  the  clerloal  services 
for  which  he  charged  the  county,  but  he  can 
point  to  no  statute  authorizing  such  com- 
pensation to  him  as  secretary  of  the  board  of 
equalization.  Hence  the  circuit  court  cor- 
rectly* held  that  he  was  entitled  to  such  com- 
pensation as  county  clerk,  and  not  as  secre- 
tary of  the  board  of  equalization.  The  eon- 
tentJon  of  the  defendant  receives  no  support 
from  the  case  of  State  ex  rel.  McGrath  v. 
Walker,  97  Mo.  162,  10  S.  W.  473,  to  which 
we  are  cited.  In  that  case  there  was  a  stat- 
ute expressly  providing  a  per  diem  compen- 
sation for  the  members  of  the  state  board 
of  equalization.  Rev.  St  1879,  §  6G69.  And 
the  only  question  was  whether  the  Secretary 
of  State,  In  view  of  the  constitutional  provi- 
sion as  to  the  salary  of  such  officer,  was  en- 
titled to  such  per  diem  compensation. 

2.  It  Is  next  contended  that,  although  the 
Judgment  against  the  defendant  Adams  be 
correct,  yet  the  Judgment  against  the  other 
defendants,  his  sureties.  Is  erroneous.  This 
contention  is  based  on  the  fact  that  the  cer- 
tificate to  the  correctness  of  the  account  is 
signed  by  said  Adams  as  "Secretary  Board 
of  Equalization,"  and  the  order  of  allowance 
is  iu  the  following  form:  "George  W.  Adams' 
Account  Allowed.  It  is  ordered  by  the  court 
that  George  W.  Adams  be  allowed  the  sum 
of  $219.60  for  services  as  secretary  county 
board  of  equalization,  and  tliat  a  warrant  be 
draw^n  for  said  sum."  There  is  nothing  in 
this  contention.  The  obligation  of  the  de- 
fendant sureties  was  that  the  said  Adams 
should  faithfully  perform  his  duties  as  coun- 
ty clerk,  and  pay  over  all  moneys  that  might 
come  to  his  hands  by  virtue  of  his  office.  It  was 
his  duty  to  perform  the  services  Imposed  upon 
talm  by  the  statute,  to  collect  from  the  coun- 
ty the  fees  allowed  by  law  to  him  as  such 
clerk  for  the  performance  of  those  duties, 
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and  to  account  for  the  same  In  his  returns 
of  fees  received  as  required  by  the  statute. 
Sections  3265,  3266,  3267,  Rev.  St  1809.  He 
performed  the  services,  and  collected  the  fees 
therefor,  but  failed  to  return  them  In  his 
statements,  and  failed  to  account  for  them  as 
required  by  law,  and.  In  failing  to  do  so,  was 
guilty  of  a  breach  of  his  duty  and  of  his 
bond,  for  which  his  sureties  are  liable,  and 
this  liability  Is  in  no  way  affected  by  the 
means  he  may  have  used  in  collecting  the 
money. 

The  Judgment  of  the  circuit  court  will  be 
affirmed.     All  concur. 


ROBERTS  V.  BEST. 

(Supreme  Court  of  Missoori,   Division  No.   1. 

Feb.  18,  1903.) 

JUDICIAL  SALES— SUBROQATION. 
1.  Administrators,  who  had  paid  debts  of  the 
estate  from  their  own  funds,  obtained  a  decree 
against  all  the  heirs  but  one,  subrogating  them 
to  the  rights  of  the  estate  creditors  whose 
claims  they  had  paid,  and  land  belonging  to  the 
estate  was  sold  under  the  decree.  Held,  in  an 
action  to  recover  an  undivided  interest  in  the 
land  by  the  heir  not  served  against  a  remote 
grantee  of  the  purchaser  at  the  judicial  sale, 
that  the  purchaser  acquired  no  right  to  be  sub- 
rogated to  the  original  rights  of  the  adminis- 
trators as  against  the  heir  not  a  party  to  the 
decree. 

Appeal  from  circuit  court,  Clark  county; 
E.  R.  McKee,  Judge. 

Action  by  Louisa  Roberts  against  Benja- 
min Best.  From  a  Judgment  for  defendant, 
plalntifT  appeals.    Reversed. 

Suit  In  ejectment  for  an  undivided  one- 
fourth  interest  in  120.17  acres  of  land  in 
Clark  county.  In  this  state.  Plaintiff  claims 
the  land  as  an  heir  at  law  of  one  William 
Bartiett  her  deceased  father.  Defendant's 
answer  to  plalutlfTs  petition  Is,  first,  a  denial 
that  plaintiff  has  any  title  to  the  land;  then 
an  equitable  count  Is  interposed  in  which 
the  following  allegations  of  tact  are  made: 
"That  plaintiff's  ancestor,  William  Bartiett 
was  at  his  death  the  owner  of  the  land  in 
suit,  together  with  other  land  and  a  large 
amount  of  property.  That  said  Bartiett  at 
the  time  of  his  death,  was  largely  Indebted 
to  divers  persons,  firms,  and  corporations. 
That  administration  was  had  on  his  estate, 
and  that  one  John  Roberts  (the  husband  of 
the  appellant)  and  Henry  Bartiett  were  duly 
appointed,  qualified,  and  acting  administra- 
tors of  his  estate.  That  all  of  the  debts  and 
claims  against  the  estate  of  said  Bartiett 
were  duly  probated  against  said  estate,  and 
Judgment  rendered  thereon,  which  were  liens 
against  his  estate.  That  the  personal  prop- 
erty belonging  to  his  estate  was  exhausted  in 
the  payment  of  said  claims,  and  was  insuffi- 
cient to  fully  pay  off  and  satisfy  said  allowed 
claims  against  his  estate.  That  from  time 
to  time,  under  orders  from  the  probate  court 
of  said  county,  real  estate  was  sold  for  the 
pijn>oBe  of  paying  said  claims,  and  the  pro- 
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ceeds  thereof  were  applied  to  the  payment 
of  the  same.  That  the  said  adjulniatrators, 
believinjT  that  there  was  enough  pWBonal 
property,  with  the  real  estate  already  spld, 
to  pay  off  and  discharge  the  Indebtedness  of 
the  estate  as  allowed  by  said  oourt.  In  good 
faith  out  of  their  own  money  paid  off  and 
discharged  a  large  amount  of  the  Indebted- 
ness of  said  estate  as  allowed  by  said  court, 
and  made  settlement  of  said  estate,  which 
was  approved.  That  afterwards  these  ad- 
ministrators commenced  a  suit  In  the  circuit 
coiu^  of  this  county,  asking  to  be  subrogated 
to  the  rights  of  the  creditors  of  said  estate 
whose  claims  they  had  paid,  and  that  the 
lands  still  remaining  belonging  to  said  es- 
tate be  sold  to  satisfy  such  subrogated 
claims,  which  was  the  lands  mentioned  and 
described  in  the  petition  of  the  appellant. 
That  afterwards  in  said  cause  in  said  court 
said  administrators  recovered  a  Judgment 
and  decree  subrogating  them  to  all  of  the 
rights  of  the  creditors  of  said  estate  whose 
demands  they  had  paid  off  and  satisfied,  and 
that  the  lands  be  sold  for  the  payment  there- 
of. That  aftei-wards  the  said  lands  were 
sold  in  pursuance  of  and  in  obedience  to  said 
decree  by  a  commissioner  appointed  by  said 
court  in  said  decree,  and  that  one  I^ucy  Bart- 
Ictt  purchased  said  lands  at  said  sale,  paid 
the  purchase  money  thereof,  which  purchase 
money  was  paid  to  said  administrators  In 
full  satisfaction  of  their  claims  found  by  said 
decree.  That  afterwards  the  circuit  court  in 
all  things  approved  said  sale  and  all  of  the 
acts  of  the  commissioner  In  that  behalf. 
That  said  commissioner  made,  executed,  and 
delivered  a  deed  to  said  lands,  conveying  to 
said  Lucy  T.  Bartlett  the  lands  mentioned 
in  the  petition.  That  said  Lucy  T,  Bartlett, 
by  deed  of  general  warranty  dated  the  lltb 
day  of  April,  1888,  conveyed  said  lands  to 
Lucy  P.  Selby  and  Joseph  Selby,  bet  hus- 
band. That  .Toseph  Selby,  by  deed  of  gen- 
eral warranty,  conveyed  his  undivided  one- 
half  Interest  in  said  lands  to  said  Lucy  T. 
Bartlett,  dated  the  24th  day  of  April,  1888. 
That  said  Lucy  T.  Bartlett,  by  deed  of  gen- 
eral warranty  dated  the  25th  day  of  April, 
1888,  conveyed  to  Lucy  Selby  the  lands  men- 
tioned and  described  in  the  petition.  That 
on  the  1st  day  of  May,  1801,  said  Lucy  F. 
Selby  and  her  husband,  Joseph  Selby,  by 
deed  of  general  wareanty,  conveyed  said 
lands  to  one  Lizzie  Bamett;  consideration, 
six  thousand  dollars.  That  said  Lizzie  Bar- 
nett.  with  her  husband,  by  a  deed  of  general 
warranty,  dated  the  22d  day  of  February, 
1802.  conveyed  said  lands  to  this  defendant, 
Benjamin  Best;  consideration,  six  thousand 
dollnrs.  Tlmt  each  and  all  of  the  grantees 
held  the  possession  of  said  lands  under  and 
by  virtue  of  the  deed  aforesaid,  and  that 
the  defendant.  Best,  at  the  date  of  his  deed, 
took  possession  of  said  lands,  and  was  at  the 
time  of  the  commencement  of  this  suit  in 
pos.«esslon  of  tlie  same,  under  his  said  deed. 
That  by  reason  of  the  premises  said  defend- 


ant is  subrogated  to  the  right»  of  bis  prior 
vendors,  and  is  entitled  to  ba  subrogated  to 
the  rights  of  tlie  creditors  of'  said  estate,  to 
wit, .  the  said'  John  Boberts  and  Henry  Bart- 
lett; and  he  asks,  to  be  sabrogated."  The 
defendant-  alto  filed'  a  third  ceinnt  in  his  an- 
swer, setting  up  estoppd,  and,  fourth,  a  count 
setting  up  advancements  made  by  William 
Bartlett  in  his  lifetime  to  the  plaintifT;  tbe 
particulars  of  which  last  two  counts,  botv- 
ever,  are  of  no  concern  In  this  appeal,  sin<-«> 
upon  them  tbe  court  found  for  tbe  plnintiCT. 
as  It  also  did  upon  tbe  Issnes  presented  in 
tbe  first  count.  To  the  second  count  of  de- 
fendant's answer  plaintHTs  reply  was  (and 
the  facta  on  this  appeal  admit  it  to  be  true> 
that  plaintiff  was  not  made  a  party  defend- 
ant in  the  subrogation  proceeding  which  re- 
sulted In  the  sale  of  this  land  and  its  pur- 
chase by  Lucy  T.  Bartlett  (tlirough  whom  de- 
fendant claims  the  land).  As  the  issues  rais- 
ed by  tbe  third  and  fourth  counts  of  de- 
feadanf  8  answer  were  found  against  bim  by 
the  trial  court,  this  detail  now  is  of  no  coo- 
ceni  on  this  (plaintiff's)  appeal  from  tbe  find- 
ing of  the  trial  court  in  dtfendanfs  favor 
on  tb«  laaoe  raised  by  the  second  count  of 
his  answer.  The  trial  court  also  found  for 
the  plaintiff  upon  the  issne  tendered  in  tbe 
first  count  of  defendant's  answra*,  and,  as 
above  indicated,  found  for  tbe  defendant  on 
the  second  count,  and  rendered  its  decree 
aceordiui;ly.  This  appeal  Is  prosecuted  by 
tlte  plaintiff  from  the  action  of  the  trial  court 
In  its  regard. 

As  the  decree  rendered  in  the  ease  dis- 
closes so  fully  both  the  facts  found  and  tbe 
theory  upon  which  the  case  was  tried  and 
consid^ed  below.  It  will  l)e  here  inserted, 
and  Is  as  follows: 

"Now,  at  this  day  comes  tbe  plaintiff  bere- 
In,  by  her  attorneys,  W.  T.  Butberford.  and 
J.  W.  &>ward,  and  tbe  defendants  by  their 
attorneys,  Charles  Hiller,  Berkbeimer  & 
Dawson,  and  Blair  &  Marcband,  and  this 
cause  coming  on  to  be  heard  upon  tbe  an- 
swers returned  by  the  Jury  to  the  Interrog- 
atories heretofore  submitted  to  them  Ii.v 
the  court,  and  tbe  motion  of  the  plaintiff  to 
disregard  the  findings  aforesaid  and  make  n 
finding  and  enter  a  decree  and  judgment  for 
plaintiff  in  accordance  with  the  prayer  of  her 
petition,  and  tbe  court,  being  fully  advised 
In  tbe  premises,  doth  find  that  the  plaintiff 
was  on  the  1st  day  of  February.  1899.  enti- 
tled to  the  possession  of  tbe  undivided  one- 
fourth  of  tbe  following  described  lands  aod 
premises  situated  in  Clark  county,  Missoari. 
to  wit:  Two  and  seventeen  one  hnndretbs 
(2.17)  acres,  beginning  at  a  point  on  the 
north  line  of  section  No.  twenty-nine  (iff*. 
township  No.  sixty-five  -  (65),  range  No.  six 
(6)  west,  eleven  (11)  chains  east  of  the  north- 
west corner  of  the  east  half  of  the  northwwt 
quarter  of  said  section  No.  twenty-nine  (291. 
and  running  thence  south  seven  and  tweutr- 
five  one  bundreths  (7.2S)  chains,  thence  east 
three   (3)   chains,   tt>ence   north   seven   and 
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twenty-flTe  hundrathB  (7.25)  dutlns,  ttwnea 
west  three  chalnB'  to  the  place  of  beginning, 
and  being  in  the  north  part  of  the  east  baif 
ot  tbe.  northwest  qnarter  of  said  sacttoB 
No.  twentr-Biiie  (29);  the  south  half  of  the 
south  liaJf  of  the  southwest  quarter  of  see- 
tion.  Na  twantr  (20);  and  fifty-two  acres-oir 
of  the  north,  end: of  the  northeast  quarter' of 
section  No.  twMity-nine  (29);  and  twenty- 
six  (26)  acres  off  of  the  north  end  of  the 
west  half  of  the  northwest  quarter  of  section 
No.  twenty-eight  (28);  and  twenty-six  (26) 
acres  off  of  the  north  eoA  of  the  east  half 
of  the  northwest  quarter  of  aectlou  No.  twen- 
ty-nine (29)— all  in  township  No.  sixty-flve 
(65),  range  No.  six  (6)  west  The  court  fui^ 
ther  finds  that  plaintiff,  being  entMed  to  the 
undivided  one-fourth  part  of  said  lands  and 
premises  as  aforesaid,  defendant,  B»iJamiD 

B.  Beat,  afterwards,  on  the  day  of 

,  1869,  entered  Into  possession  of  said 

lands  and  premises,  and  unlawfully  with* 
holds  from  plaintiff  tlie  possiession  theireof, 
to  her  damage  In  the  sum  of  one  cent,  and 
that  the  monthly  rents  and  profits  of  tlie 
undivided  one-fourth  part  of  said  lands  and 
prenolses  Is  six  and  twenty-five  one-bun- 
dreths  dollars  ($0.25).  It  is  therefore  con- 
sidered, adjudged,  and  decreed  by  the  court 
that  plaintiff  recover  of  defendant  the  po88e>< 
f:ion  of  the  undivided  one-fourth  part  of  the 
lands  and  premises  hereinbefore  mentioned' 
and  described,  together  with  the  sum  of 
one  cent  for  her  damages  aforesaid,  assess^ 
ed  by  the  court,  and  also  the  sum  of  six  and 
zs/ioo  dollars  per  month,  the  monthly  value 
of  the  rents  and  profits  of  said  lands  and 
premises,  until  the  said  plaintiff  be  restored 
to  the  possession  of  the  said  lands  and  prenr- 
isea;  and  the  court  doth  further  order  that 
an  execution  issue  to  restore  to  the  said 
plaintiff  the  possession  of  said  lands  and 
premises,  and  for  her  damages,  and  the  value 
of  the  monthly  rents  and  profits  aforesaid, 
and  for  her  costs  in  this  behalf  laid  out  and 
oxpcnded.  The  court  further  finds  that  one 
William  Bartlett  departed  this  life  on  the 

day  of  March,  1876,  leaving  as  his  sole 

heirs  at  law  his  widow,  Lucy  T.  Bartlett, 
his  two  sons,  Richard  F.  Bartiett  and  Henry 

C.  Bartlett,  bis  two  daughters,  Louisa  A. 
rioberts,  this  plaintiff,  who  in  the  year  1868 
Intermarried  with  one  John  Roberts,  and 
Lucy  P.  Morris,  the  wife  of  Simp.son  J.  Mor- 
ris, and  since  Intermarried  with  .Toseph  Sel* 
by;  a,nd  that  said  Richard  F.  Bartlett  de- 
parted this  life  at  Clark  county,  Missouri, 

on  the day  of  March,  1877,  leaving  as 

his  sole  heirs  at  law  his  son,  William  F. 
Bartlett  and  his  daughter,  Hattle  Bartiett 
The  court  further  finds  that  said  William 
Bartlett,  deceased,  was  at  the  time  of  his 
death  the  owner  of  a  large  amount  of  real 
and  personal  property  situated  in  Clark  coun- 
ty, Missouri,  and  that  on  April  19,  1876,  said 
Henry  C.  Bartlett  and  John  Roberts  were, 
by  proper  proceedings  bad  in  the  probate 
court  of  Clark  county,  Missouri,  duly  appoint- 


ed' admitaiatratonv  oP  ttl>>  eotate'  of '  tUe  said' 
WUHttD  Bintlett,  dteemed,'  fHed' tUeH- Bond^ 
and  to«k-  upsoi'  Oiemml'reB  me  admiliistK- 
tfcmoftaaid  estatSE'  llhe  ooiUFt  ftirttaer' fifndir 
that  said'  dtoeened  warn  at  the  tlme^  of  U» 
death  lArgeiy-  indelitfetf '  tor-  dlVers'  persoBSj 
partnersblps^  andi  corperatton^  and<  tOait  all 
of  tUedbbtB'dtie-and'owitig  by  d&eedtaf  at 
the  time  of  his'deatlr'Waie  preeented  to -and 
allowed  by  the  probatfr' court  of 'said  county 
as  demands-  agatnst  aadd*-  dfeeed^nt^  estate. 
The  court'  ftnrtUer  ffiidir  that  said  aidlnlnis- 
trators  aeld^all  of  the- personail.  property 'be- 
longing to-  said  estate,  and'  applied  the  pro- 
ceeds thereef'to-  tfae=payment  of  said'allowed 
demands.  TBe  ooBrtfhrtber  finds  that  Lucy 
T.  Bartlett  -wido-^r  of  deceased;  on-  August 
14,  1877;  and' at' ttis' August  term;  1877;  of 
the  probate  court  at  Olark  county,  Missouri, 
filed  her  petitii>u  in  saldi  court  alleging, 
amons  other  tbl&gsf  tHart  she'-wa-s  the- widow 
of  said  Wflliam  Bartiett'  diseased,  who  died 
the  owner  in  fte  of' the-  Utnda-  and 'premises 
berelnbefbre  mentitoed  and  descrfbed  in  her 
petition,  a-D*'  praying-  tH»-  court  ttr  appoint 
three  commiSsioBers,  resident  honsehotders  of 
sa-idClarfc  county)  Missouri,-  to -first  set 'out  to 
her  a  homestead  in  said'  lands  and  premises; 
and  then  to  assign 'and  set'off'to  Wer-- dower 
la  the  reslfiiie  thereof;-  antf  that  arfterwardS', 
to  wit  OB  Atigusf  14,  WIT,  and  at  the  A-n- 
gnst'  tenn,  18777  of  said'  profaate-  court  said' 
court  iDwli6>an  ordir-of  record 'dbly  appoint- 
ing Hbnry  G.  CAmpK^I,  Joseph  Z:  Barnett, 
and  Oscar- F.  Bhslgn  commlSstonersto  set  off" 
the  homestead 'and  assign  the  dower  of  said' 
Lucy  T,  Bftrtlatt  inthe'Iand^-mentioned  and 
deserfbed  Ih  her  petitibu  tBerwIftr.'  The  court 
further  finds-  that  afterwaidai)  am-  Novem-ber 
12,  1877,  and  a4  the' Ndrember- term,  1877,  of' 
said  probarte'  court;  said  comniissUmen  ap- 
pointed'as  afbreeaid  made-and  Sled- in- said' 
court  tbrfr  repvrt'  setting-  out'  a'nd  assign- 
ing- to  said'  Liiey  T.  Bartlett*  am  and  for 
her  do-wer  and'  homestead  interest  in-  tiw 
lands  and  premise*  of  whicM-  the  said  Wil- 
liam Bartlett  died'  seised,  and'  being  the 
lands  and  premises  beretnttefore  mentioned 
and  described,  and  that,  it  appearing- to  the 
court  that  said  commissioners  bad  proceed- 
ed according  to  law  and  the  order  of  the 
court  in  referenev^  thereto,  their  said  report 
was  by  said  probate  court  in  all  things 
duly  approved  and  confirmed.  The  court 
further  finds  that,  the  personal  property 
belonging  to  said  estate  being  Insnfflclent  to 
pay  off  and  discbarge  all  of  the  indebted- 
ness and  allowed  demands  agninst  said  es- 
tate, said  administrators,  for  the  purpose  of 
paying  off  the  same  under  various  orders 
of  the  probate  court-  of  said  county,  sold 
all  of  the  real  estate  brfonging  to  said  de- 
cedent at  the  time  of  his  death,  save  and 
except  the  lands  and' premises  hereinbefore 
mentioned  and  described,  and  applied  the 
proceeds  thereof  to  the  payment  of  said  al- 
lowed demands.  Tbe  court  further-  finds  that 
hotore  the  October  term,  1884,  of  the  circuit 
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«ourt  of  Clark  county,  Stlssourl,  said  admin- 
istrators filed  their  petition  In  said  court  re- 
turnable to  said  October  term  thereof,  al- 
leging, among  otJber  ttalngs,  tliat  theretofore, 

on  the day  of ,  18—,  they  had,  aa 

such  administrators.  In  good  faith,  and  for  the 
benefit  of  said  estate,  and  not  officiously 
and  voluntarily,  paid  off  with  their  private 
funds  debts  due  by  decedent  at  the  time 
of  his  death,  and  which  had  been  duly  al- 
lowed as  demands  against  said  estate,  to 
the  amount  of  seventeen  hundred  and  six- 
teen and  so/ioo  dollars,  and  ttiat  the  object 
and  general  nature  of  said  suit  was  to  ob- 
tain a  decree  of  said  court  subrogating  them 
to  the  rlfjhts  of  the  creditors  whose  claims 
they  had  so  paid  off  and  discharged,  and 
praying  for  a  decree  of  the  court  declaring 
an  equitable  lien  against  the  lands  herein- 
before mentioned  and  described,  and  that 
said  lands,  or  so  much  thereof  as  might  be 
necessary,  be  sold,  subject,  however,  to  the 
homestead  and  dower  interest  of  said  Lucy 
T.  Bartlett,  for  the  purpose  of  satisfying 
said  decree  and  costs.  The  court  further 
finds  that  all  of  the  heirs  of  said  William 
Bartlett,  deceased,  were  made  parties  to 
said  suit,  and  served  with  process  there- 
in, except  this  plaintiff,  and  that  all  of  the 
heirs  so  served  with  process  as  aforesaid  ap- 
peared in  said  court,  and  filed  their  an- 
swers therein  to  the  petition  of  said  plain- 
tiff administrators.  The  court  further  finds 
that  on  October  20,  1887,  plaintiff  in  said 
suit  obtained  a  decree  In  said  suit  subro- 
gating them  to  the  rights  of  the  creditors  of 
said  estate,  whose  claims  they  had  so  paid 
off  and  discharged,  declaring  the  same  an 
equitable  lien  against  all  the  lands  and  prem- 
ises hereinbefore  mentioned  and  described, 
subject,  however,  to  the  homestead  and  dow- 
er Interest  of  said  Lucy  T.  Bartlett  therein, 
and  that  Charles  HUler  be  appointed  a  com- 
missioner to  sell  said  lands  as  lands  are  sold 
under  execution,  and  out  of  the  proceeds 
thereof  pay  the  costs  of  the  proceedings 
therein.  Including  his  commission  therefor, 
and  next  pay  plaintiff's  claim  of  nineteen 
hundred  and  seventy-seven  «/ioo  dollars,  with 
six  per  cent,  interest  per  annum  from  the 
date  of  said  decree,  and  pay  the  balance, 
if  any,  into  court;  and  that  said  commis- 
sioner, in  pursuance  of  said  decree,  did  sell, 
subject  to  the  homestead  and  dower  inter- 
est of  said  Lucy  T.  Bartlett  therein,  all  of 
the  right,  title,  and  interest  of  the  said  Lucy 
F.  Morris,  William  F.  Bartlett  and  Hattle 
Bartlett,  John  Roberts,  and  Henry  C  Bart- 
lett in  and  to  the  lands  and  premises  here- 
inbefore mentioned  and  described.  The 
court  further  finds  that  said  sale  was  had 
and  held  on  April  11,  1888,  and  at  said  sale 
Lucy  T.  Bartlett  became  the  purchaser  there- 
of, and  received  a  deed  therefor  from  said 
commissioner  conveying  to  her  ail  the  right, 
title,  and  Interest  of  John  Roberts,  Henry 
C.  Bartlett,  Lucy  F.  Morris,  William  F.  Bart- 
lett, and  Hattle  Bartlett  in  and  to  said  lands. 


paying  therefor  the  sum  of  twenty-two  hun- 
dred and  twenty-five  dollars,  and  that  aft- 
erwards said  Lucy  T.  Bartlett,  on  said  lltb 
day  of  April,  1888,  by  her  deed  of  general 
warranty,  didy  executed,  acknowledged,  and 
delivered,  for  a  purported  consideration 
therein  expressed,  one  thousand  and  twen- 
ty-five dollars,  conveyed  said  lands  to  her 
daughter  Lncy  F.  Selby  and  her  husband, 
Joseph  Selby,  and  reserving  unto  herself  a 
life  estate  in  and  to  the  lands  and  prem- 
ises so  conveyed  as  aforesaid;  and  that  aft- 
erwards said  Joseph  Selby,  on  the  24th  day 
of  April,  1888,  by  his  deed  of  general  war- 
ranty, duly  executed,  acknowledged,  and  de- 
livered, for  a  purported  consideration  of  one 
dollar,  therein  expressed  conveyed  bis  undi- 
vided one-half  interest  in  said  lands  to  said 
Lucy  T.  Bartlett,  and  subject  to  the  life 
Interest  of  the  said  Lucy  T.  Bartlett  therein 
as  aforesaid;  and  that  afterwards,  to  wit, 
on  the  26th  day  of  April,  1888,  said  Lncy  T. 
Bartlett,  by  h^r  deed  of  general  warranty, 
duly  executed,  acknowledged,  and  delivered, 
for  a  purported  consideration  therein  ex- 
pressed of  one  dollar,  conveyed  to  her  daugh- 
ter, Lucy  F.  Selby,  all  her  right,  title,  claim, 
and  interest  in  and  to  said  lands,  including 
her  life  estate  reserved  in  her  former  deed, 
so  that  said  Lncy  F.  Selby  shall  own  said 
land  herein  described  in  fee  simple.  The 
court  further  finds  tliat  afterwards,  to  wit 
on  the  1st  day  of  May,  1891,  said  Lncy  F. 
Selby,  with  her  husband,  Josq^b  Selby,  by 
their  deed  of  general  warranty,  duly  execut- 
ed, acknowledged,  and  delivered,  for  a  pur- 
ported consideration  therein  expressed  of 
six  thousand  eight  hundred  dollars,  convey- 
ed said  lands  to  Lizzie  Barnett,  together  with 
forty  acres  of  other  lands,  and  that  on  the 
22d  day  of  February,  1892,  said  IJzzie  Bar- 
nett, with  her  husband,  Gurden  C.  Barnett, 
by  their  deed  of  general  warranty,  duly  exe- 
cuted, acknowledged,  and  delivered,  convey- 
ed said  lands,  together  with  forty  acres  of 
other  lands,  to  Benjamin  B.  Best,  this  de- 
fendant, for  a  purported  consideration  there- 
in expressed  of  eight  thousand  dollars.  The 
court  further  finds  that  on  the  25th  day  of 
April,  188-,  said  Lucy  F.  Selby  went  Into 
possession  of  said  lands  and  premises,  and 
that  she  and  her  grantees  have  ever  since 
been  in  possession  thereof,  including  this 
defendant,  Benjamin  B.  Best,  who  is  now 
in  possession  of  said  lands  and  premises. 
The  court  further  finds  that  on  the  13tb  day 
of  May,  1888,  Henry  C.  Bartlett  and  John 
Boberts,  administrators  as  aforesaid,  filed 
In  the  probate  court  of  Clark  county,  Mis- 
souri, their  final  settlement  In  the  estate  of 
William  Bartlett,  deceased,  together  with 
proof  of  notice  thereof,  showing  a  balance 
due  said  administrators  of  two  hundred  and 
fourteen  dollars  and  fifty-five  cents,  which 
said  settlement  was  by  said  court  duly  ap- 
proved, and  said  administrators  duly  dis- 
charged; and  that  said  Lucy  T.  Bartlett, 
widow  of  William  Bartlett,  deceased,  depart- 
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ed  this  life  at  Clark  county,  Mlssoorl,  on 

the day  of  May,  1806.    The  court  fni> 

tlier  finds  that  said  commlsaloners,  In  the 
deed  made  to  said  Lucy  T.  Baitlett,  In  de- 
scribing part  of  the  lands  so  conveyed,  made 
a  mistake  in  the  description  thereof  as  fol- 
lows: That  the  lands  intended  to  be  con- 
veyed by  said  deed,  and  which  were  men- 
tioned and  described  in  said  decree  to  be 
sold,  is  described  as  follows,  to  wit,  twenty- 
six  (26)  acres,  the  north  end  of  the  east 
half  of  the  northwest  quarter  of  section  No. 
twenty-nine  (29),  township  No.  slxty-flve  (65), 
range  No.  six  (^  west,  in  Clark  connty,  Mis- 
souri. -  The  court  further  finds  that  said 
Lucy  T.  Bartlett,  grantee  of  said  Commis- 
sioner Charles  Hiller,  by  the  payment  of  the 
purchase  money,  as  aforesaid,  by  her  for 
said  lands  and  premises,  is  entitled  to  be 
subrogated  to  plalnttfTs  proportion  of  the 
debts  paid  off  by  her  purchase  of  said  lands, 
and  that  said  Lucy  F.  Selby,  and  her  hus- 
band, Joseph  Selby,  are  entitled  to  be  subro- 
gated to  the  rights  of  their  grantor,  Lucy  T. 
Bartlett,  by  virtue  of  said  Lucy  T.  Bartlett's 
deed  of  general  warranty;  and  that  said 
Lizzie  Bamett,  by  virtue  of  her  deed  of 
general  warranty  from  said  Lucy  F.  and 
Joseph  Selby,  Is  entitled  to  be  subrogat- 
ed to  the  rights  of  her  grantors  for  the 
proportion  of  the  debt  for  which  their  gran- 
tor was  subrogated;  and  tliat  this  defendant, 
Benjamin  B.  Best,  is  entitled,  by  virtue  of 
bis  deed,  to  be  subrogated  to  the  rights  of 
his  grantors,  Lizzie  Bamett  and  Gurden  O. 
Bamett,  for  the  proportion  of  the  debts  of 
said  estate  paid  by  their  purchase  money. 
And  the  court  finds  that  plaintiff  should  be 
charged  with  the  sum  of  four  hundred  and 
ninety-four  and  »«/ioo  dollars,  together  with 
six  per  cent  Interest  thereon  from  the  lltb 
day  of  April,  1888,  until  paid;  also  for  one- 
fourth  of  the  taxes  levied  and  assessed  against 

said  lands  and  premises  in  the  sum  of 

dollars  for  the  years  18B6,  1897,  1898,  1899. 
and  thereafter;  and  that  defendant  pay  to 
plaintiff  one-fourth  of  the  monthly  rents  and 
profits  of  said  lands  and  premises,  which  is 
three  hundred  dollars  per  year,  leaving  the 
amount  due  defendant  from  plaintiff  in  the 
sum  of  five  hundred  and  fifteen  dollars  and 
eighty-five  cents,  together  with  Interest 
thereon  at  the  rate  of  six  per  cent,  per  an- 
num. It  is  therefore  considered,  adjudged, 
and  decreed  by  the  court  that  said  sum  of 
five  himdred  and  fifteen  and  "/loo  dollars 
be  declared  an  equitable  lien  on  the  undi- 
vided one-fourth  interest  of  plaintiff  in  the 
lands  and  premises  hereinbefore  mentioned 
and  described,  and  that  the  payment  of  said 
sum  be  declared  a  condition  precedent  to 
plalntlfTs  right  of  recovery  herein.  And  the 
court  further  finds  for  the  plaintiff  and 
against  the  defendant  on  the  plea  and  de- 
fense of  estoppel  as  pleaded  in  the  third 
count  of  defendant's  first  amended  answer. 
The  court  further  finds  for  the  plaintiff  and 
against  the  defendant  on  the  plea  and  do- 


tense  of  advancements  as  pleaded  In  the 
fourth  count  of  defendant's  first  amended  an- 
swer." 

W.  T.  Rutherford  and  J.  W.  Howard,  for 
appellant  Charles  Hiller,  Berkbelmer  & 
Dawson,  and  Blair  &  Marchand,  for  respond- 
ent 

ROBINSON,  J.  (after  stating  the  facts). 
Was  this  decree,  upon  the  facts  pleaded  and 
found  to  be  true  by  the  trial  court,  warrant- 
ed? This  is  the  sole  question  for  determlna- 
tlMi  on  this  appeal.  Though  not  questioning 
the  first  proposition  urged  by  respondent— 
that  a  deed  conveying  land  operated  as  an 
assignment  to  the  grantee  therein  of  all 
rights  and  defenses  concerning  the  title  and^ 
possession  which  the  grantor  bad  or  enjoyed," 
or  that  the  covenants  of  a  deed  will  inure 
to  the  benefit  of  any  subsequent  transferee 
where  possession  of  the  land  conveyed  ac- 
companied the  delivery  of  the  deed,  and 
while  also  recognizing  the  correctness  of  the 
general  proposition  asserted  by  respondent 
that  a  purchaser  of  real  estate,  who  has  ex- 
tinguished an  incumbrance.  Uen,  or  charge 
thereon,  may  be  subrogated  to  the  rights  of 
the  party  holding  or  entitled  to  said  incum- 
brance, Uen,  or  charge  under  proper  con- 
ditions. It  is  appellant's  contention  that  those 
essential  conditions  are  not  present  In  the 
facts  of  this  case.  Not  only  must  the  pur- 
chaser have,  by  his  payment  made,  extin- 
guished an  incumbrance  or  charge  upon  the 
real  estate  purchased;  but,  before  be  can  be 
subrogated  to  the  rights  of  the  party  hold- 
ing such  incumbrance,  lien,  or  charge,  the 
purchaser  must  be  able  to  show  that  his  or 
her  payment  was  made  as  either  the  result 
of  compulsion,  or  for  the  protection  of  some 
interest  he  or  she  had  in  the  property  that 
was  threatened  or  imperiled  by  the  incum- 
brance, lien,  or  charge.  The  rule  is  universal 
that,  before  the  equitable  doctrine  of  sub- 
rogation can  be  Invoked  to  reimburse  one  for 
money  expended  In  the  extinguishment  of  a 
debt,  lien,  or  charge  upon  lands,  the  payment 
must  have  been  made  by  one  who  at  the 
time  had.  or  in  good  faith  supposed  be  had. 
an  interest  in  discharging  the  demand.  Mere 
volunteers  or  strangers  have  no  such  right. 
If  this  be  80,  where,  then,  stands  defendant, 
whose  only  Interests  in  the  land  in  suit  Is  that 
derived  by  mesne  conveyances  from  Lucy  T. 
Bartlett,  who  at  the  commissioner's  sale  un- 
der a  decree  rendered  In  the  subrogation  pro- 
ceeding Instituted  by  the  administrator  of 
the  estate  of  William  Bartlett,  deceased 
(against  all  the  heirs  of  said  William  Bart- 
lett, except  this  plaintiff),  became  its  pur- 
chaser. In  the  purchase  of  the  land  by  Lucy 
T.  Bartlett  at  tbe  commissioner's  sale  under 
the  proceedings  above  mentioned  she  was 
not  only  a  volunteer;  but  she  had  no  interest 
to  protect,  no  rights  that  were  threatened 
or  in  any  wise  impaired  by  the  Uen  or  charge 
upon  the  land  to  be  sold.    By  tbe  decree  in 
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tbat  iiroeeedlng,  u  dtacloaed  by  .the  redta-- 
UoD  at  itaatB  In  tbe  ipreiieiit<deitFBe,  the  land 
was  ordered  sold,  subject  to  the  bomeBtcad 
and  dower  interest  of  said  Lucy  T.  Bartlett, 
and  It  Tvas  bo  sold,  ^ot  only  "WJiB  Lucy  T. 
Bartlett  a  -volunteer  'buying  at  a  sale  whew 
sho  had  no  interest  to  protect,  but  she  got 
by  her  purchase  at  said  commissioner's  sale 
all  the  Interest  in  the  land  owned  by  the 
lielrs-of  William  iBerttett,'deaeaaed,-who>w«re 
matle  parties  deteudaut  in  tbe  -auhrogatton 
proecedingB  be^n  'by  'the  admlntatratovs  of 
said 'estate.  TbHt'iale  waB  neither  Told,  ir- 
regular, -'nor  dfifectWe,  .and  Uk  'OommliBion- 
er^B  decKl,inMide  In  snnBnmiDalion  thereof,  was 
in  all  thingB  ireguiar  and  fonaal.  iBy  that 
deed  Luoy  0?.  'Bartlett  «ot  aU  -the  land  that 
^was  ofCcred'farBate,  vaA  all  InteMste  therein 
that  aouU  rbe  mid,  aud  the  money  paid 
tbcMSor  'by  ker  was  oasd  rtO'dlschnqge  the 
claim  <«rtilch  ttoe  adminhtHitnr  of  rtke  estate 
of  ^WllUam  Sacttett,  decerned,  ten!  oauaed  to 
be  chaiged  asalntt  the  intereste  nf  plalntlira 
brothers  'ond  'atoters  In  ttbe  :lHnd  in  question, 
aud  'none  'Other,  ^a  'plaintiff's  ibrothem  and 
slBteM, 'wiiotie  Interest  alone  in 'this  land  man 
sold,  taave  made  nocomiilatnt  bKauae  :plaln- 
ttlTB  lulei'eaL  In  the  land  rwam  not. also  sold, 
or  beeaiKK  -she  had  not  osntrlimted  her  i)art 
to 'help  dlschacgethls  Uoi  eetabllsiHd  asaiust 
lands  In  .-which  'Sbte  and  they  :liad  a  ccMumon 
Interest,  it  is  not  in  the  numth  of  defendant 
whose  only  claim  'to  tlie  land  la  that  derived 
from  Luny  H.  iBuTtlatt,  to. do  so  now;  or  to 
ask  to  'be  aiArognted  to  lUHir  of '  their  -rlgfats 
or  elalinB.  iDefendsntis  .gnrntm:,  Lucy  T. 
Bartlett,  got  by  Jier  idned  «U  tiiat  was  au- 
thorized -to  be  «oId  lundar  rthe  deeree  empow- 
ering the  commteslnaer  rto  «(tt— .the  interest 
that  plainttS's  brothciB  and  alston  held  in 
the  laud  of  tb^  dioeaaad  'fatlKr,  William 
Bartlett;  but  not  'the  tight  that  came  to 
them  as  a  result  of  that  vale,  to  wit,  the 
right  to  have  their  sister,  the  plaintiff  here- 
in, contribute  to  them  tor  wtaat  they  wen 
compelled  to  give  up  to  xelteve  'lands  from  a 
burden  wtdcb  she  in  commnn  with  them 
should  have  borne. 

From  any  aud  every  posaibte  Tlew  this 
case  may  be  considered  there  appear  facts 
to  make  the  dncttine  of  subrogation  invoked 
by  defendant  inapplicable,  and  to  show  the 
decree  Tendered  una uthortised.  Though  Mrs. 
Lucy  T.  Bartlett  had  a  homestead  and  dower 
Interest  in  the  land  sold  by  the  commissioner 
under  the  decree  In  the  subrogation  proceed- 
ingB  of  the  admlnistratorB  against  the  broth- 
ers and  sisters  of  plaintiff,  at  which  sale  she 
became  the  purchaser,  that  interest  was  in 
no  way  involTed  at  that  sale,  for  by  tbe  ex- 
press terms  of  tbe  decree  In  that  proceeding, 
tbe  land  was  ordered  to  be  sold  subject  to 
the  homestead  and  dower  Interest  of  said 
Lucy  T.  Bartlett  therein;  and,  so  far  aa  con- 
cerns her  purchase  at  that  sale,  she  is  held 
aud  treated  as  any  outsider  or  mere  stran- 
ger. Not  only  should  she  be  treated  as  a 
mere  stranger,  but  she  got  all  she  contracted 


to  buy  at  said  sale;   all  that  the  money  ex- 
pended by  her  at  the  time  was  Intended  to 
paiy   for,   to   wit,   the  interest  of   platntUTs 
brothers  and  sisters  (the  defendants  in  that 
proceeding)  in  the  laud  sold  by  the  oommis- 
sioner.    And  in  the  disposition  of  this  fund 
in  the  hands  of  the  commissioner,  as  tbe  re- 
sult of  the  sale  of  the  land  in  question,  to 
Mrs.  Bartlett,   the  commissioner  was   in   no 
sense  t^e  agent  or   representative   of    Mrs. 
Bartlett.    Its  nse  or  misuse  by  him  could  not 
in  the  least  involve  or  affect  her,  or  the  in- 
terest in  the  land  purchased  by  her.     The 
money  received  by  the  commissioner  of  Mrs. 
Bartlett.  and  paid  by  him  to  the  plaintiffs 
in  the  subrogation  proceedings  by  tbe  admin- 
istrators of  the  estate  of  William  Bartlett 
deceased,  against  plaintiff's  brothers  and  sis- 
ters, was  paid  as  tbe  agent  and  representa- 
tive of  the  defendants  in  that  proceeding,  to 
discharge  a  lien  or  charge  that  had  been  es- 
tablished against  their  interest  in  the  land 
sold,  and  on  account  of  that  payment  plain- 
tiff's brothers  and  sisters  alone  could  ask  an 
acconntiug  of  plaintiff  herein  for  the  pro- 
portion of  the  lieu  or  charge  which  she,  as 
tenant  in  common  with  them  of  the  land 
sold,  should  have  paid,  to  relieve  their  com- 
mon property  of  a  debt  to  which  plaintilTs 
interest  in  the  property  was  as  liable  as  that 
of  her  brothers  and  sisters,  had  the  plain- 
tiffs in  the  original  subrogation  proceeding 
sought  to  so  establish  it  against  that  interest. 
Not  ouly  Is  thia  so,  but  If  it  could  be  said 
that  Mrs.  Bartlett  was  tn  any  wise  concerned 
with  the  ultimate  disposition  of  tbat  fund  in 
the  hands  of  the  commissioners  (as  she  'was 
not),  that  fund  so  used  by  the  commissioner 
was  in  fact  used  by  him  in  tbe  extinguish- 
ment of  the  subrogated  claim  of  the  admin- 
istrators, that  was  established  as  a  charge 
against   the   interest  of  plaintiff's  brothers 
and  sisters  in  the  land  sold.     So  tliat  Mrs. 
Bartlett  got  as  a  result  of  that  sale  and  the 
commissioner's  deed  issued  to  her  on  account 
of  that  proceeding,  not  only  the  Interest  of 
plaintiff's   brothers  and  sisters   in   the   land, 
but  she  got  it  freed  from  all  claims  to  which 
it  had  been  liable  on  account  of  debts  and 
obligations  of  their  deceased  father,  William 
Bartlett,   through   whom   they  acquired   the 
land  by  inheritance.  As  Mrs.  Bartlett,  through 
whom    alone   defendants   have  acquired  all 
their  rights  to  the  land  In  controversy,  did 
no  act  to  entitle  her  to  invoke  the  applica- 
tion   of   the    doctrine    of    subrogation    now 
sought,  it  follows  that  it  should  be  denied 
to  defendant 

The  Judgment  of  the  trial  court  is  there- 
fore reversed  in  so  far  as  it  decrees  that  any 
sum  is  established  as  an  equitable  lien  on 
the  one-fourth  interest  of  plaintiff  in  the  land 
in  controversy,  and  that  the  payment  of  said 
sum  by  plaiutlff  to  defendant  is  declared  a 
condition  precedent  to  plaintlfTs  right  to  re- 
cover, and  the  cause  is  remanded  that  an 
Unconditional  Judgment  for  plaintiff  be  en- 
tered.   All  concur. 
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PARKER  V.  BURTON. 

(Snpreme  Coort  of   Missouri,   Division  No.   1» 
Feb.  18,  1903.) 

DEEDS— DKSCRIPTION  —  SUFFICIENCY  —  FAIL- 
URE TO  DESIGNATE  COUNTY— TAX  SUIT— 
SBBVICE   BY    PUBIiIOATI(»I— NONRBBIDBNCB. 

1.  In  ejeetmeflt,  a  deed  at  dedication  ot  the 
laud  in  coatroTeray  waa  not  inadmiRsible  be- 
cause not  showing  the  count;  in  which  the  land 
was  located,  but  only  the  section,  town,  and 
range;  aiuce  the  court  will  take  judicial  no- 
tice of  county  boundaries,  and  determine  from 
the  section,  town,  and  range  in  what  county  the 
land  lies. 

2.  Rer.  St.  1899,  §5  9803,  575,  provide  that, 
if  the  plaintiff  or  other  person  for  him  shall 
depose  that  part  of  the  defendants  are  nonresi- 
dents or  have  absconded  or  absented  them- 
.telves  from  their  usual  abode,  service  may  be 
hnd  by  publication.  An  affidavit  in  a  tax  suit 
stated  that  defendant  had  "absconded  from  his 
usual  place  of  abode  in  this  state."  Beld,  that 
an  order  authorizing  service  by  publication,  on 
the  ground  that  defendant  was  a  "nonresident," 
was  not  a  compliance  witli  the  statnte,  and 
gave  tke  conrt  no  joriadictlon. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  David  H.  Eby,  Judge. 

Action  by  George  W.  Parker  against  Sarah 
Burton.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appealB.    RoTersed. 

R.  B.  Bristow,  for  appellant  W.  T.  Bag- 
land,  for  respondent 

BRAOB,  P.  J.  This  is  an  action  In  eject- 
ment to  recover  possession  of  the  south  two- 
thirds  of  lot  2,  In  block  10,  In  the  town  of 
HolUday,  In  Monroe  county.  The  petition  Is 
In  conuncm  form.  The  answer,  a  general  de- 
nial. At  the  close  of  the  plaintiff's  evidence 
the  defendant  demurred  thereta  The  de- 
murrer was  overruled,  and  the  issues  sub- 
mitted to  the  jury  without  instructions.  The 
verdict  was  for  the  defendant,  and  from 
the  judgment  thereon  In  his  favor  the  plain- 
tiff appeals. 

Plaintiff  claims  title  under  a  sheriff's  deed 
dated  November  4,  1897,  duly  executed,  ac- 
knowledged, and  recorded,  made  In  pursu- 
ance of  a  sale,  under  execution  on  a  judg- 
ment of  the  circuit  court  of  Monroe  coun- 
ty, In  favor  of  the  state  of  Missouri,  at  the 
relation  and  to  the  use  of  George  W.  Waller, 
collector  of  the  revenue  of  said  county, 
against  Samuel  Burton  et  al..  In  an  action 
for  delinquent  taxes.  On  the  trial,  after 
showing  record  title  from  the  government  In 
Thompson  Holllday  to  the  N.  W.  %  of  the 
S.  W.  %  of  section  8,  township  54,  range 
11,  plaintiff  offered  In  evidence  the  record 
of  a  deed  of  dedication  and  plat  of  said 
town  duly  executed  by  the  said  Holllday, 
to  the  admission  of  which  defendant  ob- 
jected, on  the  ground  that  "it  did  not  Identi- 
fy the  location  of  the  town,  except  as  being 
In  the  N.  W.  %  of  the  S.  W.  %  of  Sec.  3, 
town  54,  range  11;  the  county  not  being 
designated,  and  no  definite  point  fixed  to 

T  L  8m  Bvidsae^,  vol.  »,  Cant  Dtf.  |  U. 


begin  the  measurements."  The  court  ovct- 
ruled  the  objection,  and  tbis  Is  assigned  as 
error. 

1.  Courts  take  judicial  notice  of  county 
boundaries,  of  government  surveys,  and  of 
the  subdivisions  of  land  thereunder,  and, 
where  the  section,  township,  and  range  are 
given,  know  whether  the  lands  Included  In 
the  survey  are  within  the  boundaries  of  a 
given  county.  17  Am.  &  Bug.  Encyl.  of 
Law  {2d  Ed.)  pp.  912,  913.  Hence  It  appear- 
ing from  the  plat  that  the  town  of  Holllday, 
being  In  the  N.  W.  %  of  the  S.  W.  %  of  Sec. 
3,  town  54,  range  11,  was  In  Monroe  coun- 
ty; and  It  also  appearing  from  the  plat  that 
the  town  Is  located  on  both  sides  of  a  rail- 
road running  diagonally  through  the  town, 
the  center  of  the  right  of  way  of  which, 
where  It  crosses  the  east  line  of  the  town, 
Is  marked  by  a  star  (*),  which  Is  stated  to 
be  8.44  chains  from  the  N.  B.  comer  of  said 
N.  W.  %  Of  S.  W.  %  of  Sec.  8,  town  64, 
range  11;  and  the  lines  drawn  with  refer- 
ence thereto  showing  that  the  east  and  north 
lines  of  the  town  are  coincident  with  the 
east  and  north  lines  of  the  40— the  location 
of  each  block  and  lot  can  be  easily  ascer- 
tained Yrom  these  lines  by  the  measure- 
ments given  on  the  plat  and  the  court  com- 
mitted no  error  In  overruling  this  objection. 

2.  By  deed  dated  August  1,  1878,  duly  ex- 
ecuted, acknowledged,  and  recorded,  Samuel 
Burton  acquired  the  legal  title  of  said  Hol- 
llday to  lot  2  in  block  10  of  said  town,  which 
deed  plaintiff  gave  In  evidence,  and  then 
offered  In  evidence  said  sheriff's  deed,  to- 
gether with  tbe  execution,  judgment,  record 
entries,  pleadings,  and  files  In  the  tax  suit 
In  which  such  judgment  was  rendered;  all 
of  which  were  admitted  In  evidence,  over  the 
objections  of  the  defendant  It  appeared 
therefrom  that  the  tax  suit  was  instituted 
by  petition  in  the  usual  fonn  for  delinquent 
taxes  for  the  years  1890,  1891,  1892,  and 
1893,  amounting  In  the  aggregate  to  the 
sum  of  $8.22  against  the  premises,  of  which 
the  said  Samuel  Burton  was  alleged  to  be 
the  owner  of  the  record  title;  that  the  sum- 
mons Issued  thereon  returnable  to  the  April 
term,  1896,  of  said  court,  was  duly  returned 
served  as  to  the  other  defendants,  but  as  to 
him  the  return  was,  "Samuel  Burton  not 
being  found  in  my  county";  that  Judgment 
by  default  was  taken  against  the  other  de- 
fendants, and  the  cause  continued;  that  aft- 
erwards, at  the  April  terra,  1897,  of  said 
court,  the  following  afildavit  was  filed: 
"State  of  Missouri,  County  of  Monroe— ss.: 
George  W.  Waller,  of  lawful  age,  being  duly 
sworn,  on  his  oath  states  that  he  was  on  the 
Slst  day  of  March,  1896,  and  now  is,  the 
collector  of  the  revenue  within  and  for  Mon- 
roe county,  Missouri,  and  as  such  he  did 
Institute  a  suit  against  Samuel  Burton,  Sa- 
rah Burton,  G>eo.  W.  Selbert  and  Louis  Bas- 
sett  for  taxes  due  and  owing  by  them  on 
the  south  two-thirds  of  lot  two  (2)  In  block 
ten  (10)  of  the  town  of  Holllday,  Monroe 
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county,  Missouri,  on  the  Slst  day  of  March, 
1806;  that  service  (personal)  baa  been  had 
on  Sarah  Burton,  Geo.  W.  Selbert,  and  Louis 
Bassett,  and  that  the  defendant  Samuel  Bur- 
ton has  absconded  and  absented  himselt 
from  his  usual  place  of  abode  In  this  state; 
that  the  ordinary  process  of  law  cannot  be 
served  upon  lilm.  Further  this  deponent 
salth  not.  G.  W.  Waller.  Sworn  to  and 
subscribed  before  me  this  27th  day  of  April, 
1897.  Ohas.  A.  Creigh,  Clerk  of  the  Circuit 
Court  for  Monroe  County,  Missouri."  And 
thereupon  the  following  order  was  made  and 
entered  of  record:  "State  of  Missouri,  Coun- 
ty of  Monroe— ss.:  In  the  Circuit  Court  of 
Monroe  County,  Missouri.  State  of  Missouri 
ex  rel.  George  W.  Waller,  Plaintiff,  vs.  Sam- 
uel Burton  et  al..  Defendants.  The  state  of 
Missouri,  to  the  above-named  defendant, 
Samuel  Burton,  greeting:  Now,  on  this  27th 
day  of  April,  1897,  April  term,  1897,  of  said 
circuit  court,  comes  plaintiff  herein  by  at- 
torney before  said  court.  And  the  court  be- 
ing duly  informed  by  evidence  of  the  plain- 
tiff herein  that  said  defendant  Samuel  Bur- 
ton is  a  nonresident  of  the  state  of  Missouri, 
and  cannot  be  summoned  herein  by  ordi- 
nary process  of  law,  it  is  therefore  ordered 
by  said  court  that  said  defendant  Samuel 
Burton  be  notified  by  publication  that  said 
plaintiff  by  petition  herein  filed  of  date  Dec. 
30,  1895,  has  commenced  suit  against  said 
defendant,  the  immediate  object  and  general 
nature  of  which  is  to  inforce  the  collection 
of  taxes  for  said  state  and  county  due  on 
the  following  described  real  estate,  to  wit: 
The  south  tWQ-thlrds  of  lot  two  (2),  in  block 
ten  (10),  of  the  town  of  Holllday,  for  the 
years  1890,  1891,  1892,  1893,  and  all  unpaid 
taxes  on  said  land.  And  it  is  further  or- 
dered that  said  defendant  be  and  appear 
in  this  court,  on  the  first  day  of  the  next 
term  thereof,  to  be  holden  at  the  city  of 
Paris,  Monroe  county,  Missouri,  on  Monday, 
the  25th  day  of  October,  1897,  and  on  or 
before  the  third  day  of  said  term  to  answer 
or  plead  to  said  petition,  or  in  default  there- 
in said  petition  will  be  taken  and  adjudged 
as  confessed,  and  Judgment  by  default  will 
be  rendered  against  said  defendant.  It  is 
further  ordered  that  a  copy  hereof  be  duly 
published  at  least  once  a  week  for  four 
consecutive  weeks  in  the  Madison  Times, 
a  weekly  newspaper  duly  printed  and  pub- 
lished and  circulated  in  said  Monroe  county, 
and  duly  designated  by  plaintifts  attorney, 
and  duly  approved  by  said  clerk,  most  likely 
to  give  notice  to  defendant,  the  last  inser- 
tion to  be  at  least  fifteen  days  before  said 
next  term  of  said  court" 

Upon  proof  of  the  publication  of  this  or- 
der duly  made,  the  court  on  the  4th  of  No- 
vember, 1897,  rendered  the  final  judgment 
in  said  cause  against  all  the  defendants,  un- 
der which  the  premises  wore  sold  on  execu- 
tion, and  purchased  by  the  plaintiff,  who 
clnims  to  have  acquired  the  title  of  the  said 
Samuel  Burton  to  the  premises  by  virtue 


of  the  sberltTs  deed  aforesaid,  executed  in 
pursuance  thereof. 

The  defendant  contends  that  the  court 
erred  in  admitting  the  judgment,  execution, 
and  sherifTs  deed  in  evidence,  and  in  re- 
fusing to  sustain  the  demurrer  to  the  evi- 
dence, on  the  ground  that  it  appears  from 
the  record  that  the  said  Samuel  Burton  was 
not  legally  served  with  process  In  the  tax 
suit  in  which  such  judgment  was  rendered. 
In  such  cases  service  by  publication  is  au- 
thorized. Rev.  St  ]889,  S  7682  (Rev.  St 
1899,  8  0303).  "If  the  plaintiff  or  other  per- 
son for  him  shall  allege  in  his  petition,  or  at 
the  time  of  filing  the  same,  or  at  any  time 
thereafter  shall  file  an  affidavit  stating  tliat 
part  or  all  of  the  defendants  are  non-resi- 
dents of  the  state  •  •  'or  have  ab- 
sconded or  absented  themselves  from  their 
usual  place  of  abode  In  this  state  •  •  • 
or  that  they  have  concealed  themselves  so 
that  the  ordinary  process  of  law  cannot  Ih> 
served  upon  them."  Rev.  St  1889,  {  2022 
(Rev.  St  1899,  S  575).  Or  when  "summons 
shall  be  issued  against  any  defendant  and 
the  sheriff  to  whom  it  is  directed  shall  make 
return  that  the  defendant  or  defendants  can- 
not be  found,  the  court  being  first  satisfied 
that  process  cannot  be  served."  Rev.  St 
1888,  i  2024  (Rev.  8t  1899,  g  577). 

It  appears  upon  the  face  of  the  record  in 
the  tax  suit  that  service  of  notice  by  pub- 
lication was  ordered  on  the  ground  that  the 
court  had  been  "duly  informed  by  evidence 
of  the  plaintiff  herein  that  said  Samuel  Bur- 
ton is  a  nonresident  of  the  state  of  Missou- 
ri." In  order  that  nonresidence  may  afford 
a  basis  for  an  order  of  publication,  the  stat- 
ute requires  the  allegation  of  that  fact  in 
the  petition,  or  in  an  aflfidavit  filed  with  the 
same  or  some  time  thereafter.  The  petition 
in  that  suit  contained  no  such  allegation,  nor 
was  any  aifidavit  containing  such  an  allega- 
tion filed  therewith  or  thereafter.  On  the 
contrary,  the  petition  was  silent  on  that  sub- 
ject, the  said  defendant  was  sued,  and  tlie 
summons  issued  against  him  as  a  resident 
defendant;  and  the  allegation  contained  in 
the  only  affidavit  filed  in  the  case  was  ttut 
the  said  defendant  "had  absconded  and  al>- 
sented  himself  from  his  usual  place  of  abode 
in  this  state."  Thus  it  appeared  both  af- 
firmatively and  negatively  that  said  defend- 
ant was  a  resident,  and  not  a  nonresident  of 
the  state,  and  imder  the  statute  the  court 
had  no  authority  to  order  service  on  him 
as  a  nonresident  by  publication.  It  may  be 
that  the  court  had  authority  to  make  an  or- 
der of  publication  against  him  as  a  resident 
"who  could  not  be  found,"  or  "who  had 
absconded  or  absented  himself  from  his  usu- 
al place  of  abode  in  this  state."  But  the 
order  was  not  based  upon  any  such  author- 
ity, but  solely  on  the  fact  that  he  was  a 
nonresident,  which  fact  was  not  only  not 
made  to  appear  in  the  manner  required  by 
the  statute,  but  is  negatived  by  the  record. 

Jurisdiction  of  the  person  of  tba  defendant 
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could  only  be  acquired  by  a  strict  compli- 
ance with  the  requirements  of  the  statute; 
and.  It  appearing  from  the  record  that  the 
statutory  provisions  authorizing  service  by 
publication  were  not  complied  with  in  the 
tax  suit,  the  judgment  therein  against  the 
said  defendant,  Samuel  Burton,  was  and  is 
void.  Crossland  v.  Admire,  149  Mo.  650,  SI 
S.  W.  463;  Tookjr  v.  Leake,  146  Mo.  419, 
48  S.  W.  638;  Harness  v.  Cravens,  126  Mo. 
233,  28  S.  W.  971;  Wilson  v.  Railroad,  108 
Mo.  588,  18  S.  W.  286,  32  Am.  St.  Rep.  624; 
Charles  v.  Morrow,  99  Mo.  638,  12  S.  W. 
903;  Adams  v.  Cowles,  96  Mo.  601,  8  S.  W. 
Til,  6  Am.  St.  Rep.  74;  Schell- v.  Leland, 
45  Mo.  289;  State  ex  rel.  Wheat  v.  Horlne, 
63  Mo.  App.  1.  Some  other  objections  to  the 
judgment  are  urged,  but  in  view  of  what 
has  been  said  they  need  not  be  noticed. 

It  follows  that,  the  Judgment  being  void 
as  to  Samuel  Burton,  his  title  to  the  prem- 
ises was  not  affected  thereby,  and  was  not 
aoinlred  by  the  plaintltC  under  the  sheriff's 
deed;  and,  as  this  was  the  only  title  which 
the  plaintiff  claimed,  the  court  erred  in  re- 
fusing to  sustain  the  defendant's  demurrer 
to  the  evidence,  and  In  admitting  said  deed 
In  evidence;  for  which  en-ors  the  Judgment 
of  the  circuit  court  will  be  reversed.  All 
concur. 


WILSON  V.  PISHER. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  18,  1903.) 

DRBDS— TAX    SALES— SUBSEQUKNTLT    AC- 
QUIRED TITLES. 

1.  The  owner  of  certain  land  conveyed  it  by 
warranty  deed,  and  afterwards  made  a  Bimilar 
conveyance  to  another.  Shortly  after  this  sec- 
ond conveyance  the  land  was  sold  under  a  tax 
judgment  against  the  second  grantee,  and  again 
under  a  judgment  against  him  and  the  purchas- 
er at  the  first  sale.  Subsequent  to  the  render- 
ing of  this  second  judgment  the  first  grantee 
reconveyed  hla  interest  to  the  original  grantor, 
which  the  second  grantee  had  also  done  at 
about  the  time  of  the  second  judgment.  Held 
that,  since  none  of  the  defendants  In  the  tax 
Huits  had  title  at  the  time  of  the  judgments 
therein,  the  title  passed  by  the  first  grantee  to 
the  original  grantor  did  not  innre  to  the  benefit 
of  the  purchasers  at  the  second  sale,  and  was 
not  within  Rev.  St.  1899,  §  4591,  providing 
that,  when  a  grantor  having  no  title  under- 
takes to  convey  an  "indefeasible  estate  in  fee 
simple  absolute,"  a  legal  estate  subsequently 
acquired  by  him  shall  inure  to  the  benefit  of 
his  grantee. 

2.  By  these  reconveyances  the  original  gran- 
tor becomes  again  seised  and  possessed  of  an 
indefeasible  estate  in  fee-simple  absolute,  which 
he  conld  pass  by  a  subsequent  conveyance. 

.\ppenl  from  circuit  coui-t,  Webster  county; 
Argus  Cox,  Judge. 

Action  by  Eliza  Wilson  against  William 
Fisher.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AtBrmed. 

XhiB  is  an  action  in  ejectment  for  the  N. 
x^  8.  B.  %,  section  21,  township  28,  range 
16  W.,  in  Webster  county.  The  petition  la 
in  the  usual  form,  and  the  answer  is  a  gen- 


eral denial.  It  Is  claimed  that  Henry  C. 
Page  is  the  common  source  of  title.  On  Jan- 
uary 16,  1863,  Henry  C.  Page  conveyed  the 
land  to  Charles  B.  Page  by  a  general  war- 
ranty deed,  which  was  properly  recorded  on 
August  18,  1865.  There  is  no  evidence  in 
this  record  that  Charles  E.  Page  ever  was  in 
possession  of  the  land  at  any  time.  In  1869, 
Henry  O.  Page  conveyed  the  land  by  war- 
ranty deed  to  Emma  S.  Page.  The  plaintiff 
claims  title  in  the  following  way:  On  Sep- 
tember 13,  1898,  Emma  S.  Fanll  (n6e  Page) 
I  quitclaimed  the  land  to  Henry  O.  Page.  On 
December  23,  1893,  Charles  E.  Page  recon- 
veyed the  land  by  a  quitclaim  deed  to.  his 
grantor,  Henry  O.  Page.  Thus  Henry  re- 
acquired all  the  interest  and  title  he  bad  con- 
veyed to  Charles  and  Emma,  and  on  .Tanuary 
2,  1804,  Henry  O.  Page  quitclaimed  the  land 
to  W.  S.  Thompson.  On  March  30,  1894,  W. 
S.  Thompson  conveyed  the  land  by  a  general 
warranty  deed  to  I.  S.  Wilson,  who  is  the 
husband  of  the  plaintiff.  Just  here  appears 
a  very  unaccountable  Incident  or  link  in  the 
chain  of  circumstances.  Notwithstanding 
Charles  E.  Page  reconveyed  the  land  to  Hen- 
ry C.  Page  on  the  23d  of  December,  1893. 
Charles  B.  Page  began  an  action  In  eject- 
ment for  the  land  against  one  Jonathan  Sher- 
rllls,  who  was  in  possession  of  the  land,  re- 
turnable to  the  March  term,  1894.  I.  S.  Wil- 
son (who  had  purchased  from  W.  S.  Thomp- 
son as  aforesaid,  and  who  in  turn  had 
purchased  from  Henry  C.  Page,  who  had  re- 
acquired the  title  from  Charles  E.  Page)  vol- 
untarily appeared  and  was  made  a  party  de- 
fendant, and  defended  the  suit,  with  the  re- 
sult that  n  Judgment  was  entered  in  bis  favor, 
but  the  costs  were,  for  some  unexplained 
and  inconceivable  reason,  adjudged  against 
him.  He  did  not  pay  the  whole  of  the  costs, ' 
and  80  an  execution  was  Issued  against  said 
I.  S.  Wilson,  and  levied  on  the  land,  and  it 
was  sold  by  the  sheriff  on  September  16. 
1895,  to  satisfy  said  execution  for  costs,  and 
W.  T.  Brewer  became  the  purchaser.  Brew- 
er quitclaimed  the  land  to  Thos.  W.  Hunt  on 
November  28,  1898,  and  Hunt  quitclaimed 
the  land  to  Eliza  Wilson,  the  plaintiff  here- 
in, and  the  wife  of  I.  S.  Wilson,  on  the  same 
day.  The  Judgment  against  Wilson  for  the 
costs  In  the  ejectment  case  brought  by 
Charles  E.  Page  was  entered  on  March  30, 
1894.  Thereafter,  on  September  17,  1894, 
Wilson  quitclaimed  the  land  to  W.  B.  Beason, 
and  on  the  same  day  Beason  quitclaimed 
the  land  to  Eliza  Himt,  who  is  now  Eliza 
Wilson,  the  second  wife  of  I.  S.  Wilson.  On 
the  other  hand,  the  defendant  claims  title  in 
this  way:  After  Henry  C.  Page  had  con- 
veyed the  land  in  1863  to  Charles  E.  Page,  he 
(Henry)  on  September  29,  1869,  conveyed  it 
by  warranty  deed  to  Bmma  S.  Page.  She 
afterwards  married  J.  P.  Faull.  The  taxes 
on  the  land  became  delinquent  for  the  years 
1874,  1879,  1880,  and  1881,  and  the  collector 
brought  suit  to  recover  the  same,  and  made 
Emma  S.  FauU  and  J.  P.  Faull,  her  husband. 
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the  parttee  defendant  A  Judgment  was  ren- 
dered on  September  24,  1881,  and  on  the  18tb 
of  March,  1885,  the  land  was  sold  under  said 
Judgnient,  and  Naomi  Wilson,  the  first  wife 
of  I.  S.  Wilson,  became  the  purchaser.  She 
appeaiB  to  have  entered  Into  possession 
through  her  tenants,  of  whom  was  Jonathan 
SherrillB,  the  original  defendant  in  the  eject- 
ment suit  broDght  in  iSSi  by  Oharles  E.  Page 
against  Jonathan  Sherrilis.  The  taxes  for 
1887,  1«88,  and  16S0,  became  dellnqaent,  and 
the  collector  brought  suit  for  them,  making 
Emma  S.  Faull,  late  Emma  8.  Page,  and  J. 
P.  Faull,  her  husband,  and  I.  S.  Wilson,  and 
the  unknown  heirs  of  Naomi  Wilson,  parties 
defendant.  It  will  be  noted  that  Naomi  Wil- 
son was  the  first  wife  of  I.  S.  Wilson,  and 
had  purchased  the  land  at  the  first  tax  sale 
in  1886,  and  held  tlie  possession  through  her 
tenant  Sherrilis  afterwards,  and  she  it  seems 
had  died  about  the  year  1888.  Judgment  was 
entered  in  this  second  tax  suit,  and  the  land 
was  sold  on  March  IS,  1894,  to  Annot  A. 
Marvin.  On  Febrnary  11,  1808,  Andrew  J. 
Marvin  contracted  with  ttie  defendant,  Wil- 
liam Fisher,  to  sell  him  the  land  for  $150, 
$25  to  be  paid  on  October  1,  1898,  and  the 
balance  In  annual  histaliments  of  $12.60,  the 
deed  to  be  made  when  the  purchase  price 
was  fully  paid.  The  contract,  in  its  body, 
recites  that  it  Is  between  Andrew  J.  Marvin, 
party  of  the  first  part,  and  Will  Fisher, 
party  of  the  second  part,  and  it  Is  signed 
"Will  Fisher.  (6eal.]  Annot  A.  Ifarvln. 
[Seal.]  A.  J.  Marvin  [Seal.],  Agent  for  An- 
nah  A.  Marvin."  A.  J.  Marvin  testified  that 
he  bought  the  land  from  I.  8.  Wilson,  giving 
him  therefor  a  half  Interest  in  his  institute 
for  the  cure  of  inebriates  at  Springfield,  and 
that  Wilson  said  that,  to  ciear  np  the  title, 
he  would  have  the  land  sold  for  taxes,  and 
thereby  cnt  out  the  heirs  of  his  first  wife, 
and  that  this  was  done,  and  that  Wilson 
bought  the  land  In  at  the  tax  sale,  and  bad 
the  deed  made  to  his  (Marvin's)  second  wife. 
Wilson  denies  all  of  this,  but  admits  that  he 
acted  as  agent  for  Mrs.  Marvin  in  buying 
tlie  land  at  the  tax  sale.  This  is  the  defend- 
ant's chain  of  title.  The  court  found  for  the 
plaintiff,  and  the  defendant  appealed. 

L.  O.  Neider  and  Thos.  H.  Muslck,  for  ap- 
pellant A.  H.  Davis  and  M.  Selph,  tac  re- 
spondent 

MARSHAI.L.  J.  (after  stating  the  facts). 
The  defendant  contends  that  although  Henry 
C.  Page  conveyed  the  land  to  Charles  E. 
Page  in  July,  1863,  and  did  not  convey  to 
Emma  8.  Page,  through  whom  the  defendant 
claims  title,  until  18G9,  nevertheless  that, 
when  Charles  E.  Page  reconveyed  the  land 
to  Henry  C.  Page  in  1803,  the  title  imme- 
diately imired  to  the  benefit  of  Emma  S. 
Page  and  those  who  claim  under  her,  and 
that  the  conveyances  by  Henry  C.  Page  after 
he  so  reacquired  title  In  1893,  under  which 
the  plaintiff  claims  title,  were  ineffective  as 


against  the  defendanfs  title  (or  that  of  An- 
nah  A.  Marvin,  if  the  contract  aforesaid  be 
not  adequate  to  vest  «  right  In  the  defend- 
ant). This  is  ttie  single  question  in  this  oaae. 
It  Is  conceded  that  Henry  0.  Page  had  no 
title  to  the  land  when  he  executed  the  war- 
ranty deed  to  Emma  S.  Page  In  1889.  The 
legal  title  was  then  flnnly  and  ataeolutely 
vested  in  Charles  E.  Page  by  -virtue  of  the 
warranty  deed  from  Etoni/C.  Page,  made  in 
1803.  Emma  S.  Page  acqnired,  therefore, 
nothing  at  that  time  by  that  deed.  Neither 
has  Emma  S.  Page  ever  attempted  to  convey 
any  title  or  right  that  she  had  to  any  one 
whomsoever  except  to  reconvey  It  in  1883  to 
Henry  C.  Page,  her  grantor.  The  title  that 
the  defendant  sets  up  was  acquired  through 
two  sales  of  the  laud  under  two  Judgments  for 
taxes.  The  question,  therefore,  is  whether 
the  reconveyance  by  Charies  E.  Page  to  Hen- 
ry G.  Page  In  1893  Inured  to  the  benefit  at 
the  defendant. 

The  plaintiff  CMitends:  First,  that  tmder 
our  statute  on  after-acquired  estate  Inures 
only  to  the  benefit  of  the  grantee  in  a  prior 
deed  that  purported  to  convey  an  indefeasible 
estate  in  fee  simple;  and,  second,  that  the 
tax  sale  conveyed  no  title,  because  neither 
Emma  8.  Fault  (Page)  nor  Naomi  WUson 
had  any  title  at  the  time  the  Judgments  for 
taxes  were  rendered,  and  therefore  only  an 
inchoate  right  of  title  passed  by  the  tax 
sales,  which  could  be  enforced  only  in  equity, 
and  is  not  available  as  a  defense  under  a 
general  denial  in  ejectment  The  statute  re- 
lied Ml  is  as  foUows:  "Where  a  grantor,  by 
tbe  terms  of  Ids  deed,  undertakes  to  convey 
to  the  grantee  an  indefeasible  estate  in  fee 
simple  absolute,  and  shall  not  at  the  time  of 
such  conveyance,  have  the  legal  tlUe  to  the 
estate  sought  to  be  conveyed,  but  shall  aft- 
erwards acquire  it  the  legal  estate  subse- 
quently acquired  by  him  shall  Immediately 
pass  to  the  grantee;  and  such  conveyance 
shall  be  as  effective  as  though  such  legal 
estate  had  been  In  the  grantor  at  the  time  of 
the  conveyance."  Eev.  St  1899,  S  4591.  In 
1825  the  first  statute  bearing  upon  this  sub- 
ject was  enacted  in  this  state.  The  language 
of  that  statute  was  different  from  that  em- 
ployed in  the  present  statute.  Then  the  lan- 
guage as  to  the  character  of  the  conveyance 
was  "an  estate  In  fee  simple  absolute."  Now 
It  is  "an  indefeasible  estate  in  fee  simple  ab- 
solute." The  statute  of  1825  was  c(»istrued 
by  the  court  in  Bogy  v.  Shoab,  13  Mo.  365, 
and  it  was  held  that  it  meant  an  indefeasible 
estate  in  fee-simple  absolute,  and  that  It  was 
not  Intended  by  the  statute  that  after-acquir- 
ed titles  should  inure  to  the  beneflt  of  any- 
one who  held  by  virtue  of  a  quitclaim  deed, 
or  of  any  deed  that  conveyed  less  than  an 
Indefeasible  estate  in  fee-simple  absolute. 

Some  doubt  was  expressed  in  Yalle  v. 
Clemens,  18  Mo.,  loe.  dt  490,  as  to  the  cor- 
rectness of  the  role  laid  down  in  Bogy  v. 
Shoab,  supra,  but  it  was  also  held  In  that 
case  that  the  statute  did  not  apply  to  a  title 
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acquired  by  a  quitclaim  deed.  It  will  be  not- 
ed, however,  that  the  statute,  as  It  now  la, 
applies,  by  Its  ezpreaa  teima,  only  to  such 
estates  as  the  statute  of  1825  was  interpret- 
ed In  Bogy  T.  Shoab,  supra,  to  apply  to,  the 
<-liange  in  the  statute  bavtug  been  doubtless 
made  to  set  at  rest  any  question  as  to  the  In- 
tention of  the  lawnnkeiH. 

In  Bogy  T.  Bhoab,  supra,  loc.  clt  878,  it 
was  said:  "The  new  title  was  supposed  to 
Inure,  by  way  of  estoppel,  to  the  use  of  the 
grantee  and  his  assigns." 

In  Rector  v.  Waugh,  17  Mo.  13,  57  Am. 
Dec.  261,  it  was  held  that  if  <»ie  tenant  in 
common  conveys  to  his  cotenant  by  a  war- 
ranty deed,  and  the  deed  does  not  contain 
words  of  perpetuity,  the  warranty  becomes 
extinct  by  the  death  of  the  grantee,  and  any 
after^acqulred  title  by  the  grantor  does  not, 
by  virtue  of  such  a  deed,  inure  to  the  hein 
of  the  grantee. 

In  White  V.  Davis,  50  Mo.  loc.  dt.  384,  it 
was  said:  "Whatever  title  Maynard  had  at 
the  time  of  the  execnti<m  sale  vested  in  the 
plaintiff  by  the  slierilTs  deed.  Whether  be 
liad  any  equitable  interest,  or  whether  such 
equity  was  vested  in  Maynard's  wife,  it  is 
unnecessary  now  to  inquire.  It  Is  suflScient 
to  say  that  at  the  time  of  the  execution  sale 
Maynard  did  not  have  the  legal  title  to  any 
part  of  this  land.  A  sheriff's  deed  operates 
only  on  the  listing  title,  and  does  not  pass 
a  subsequently  acquired  title.  When  a  gran- 
tor undertakes  to  convey  to  the  grantee  an 
indefeasible  estate  in  fee-simple  absolute,  and 
has  not  at  the  time  the  legal  title  to  the  es- 
tate sought  to  be  conveyed,  but  afterwards 
acquires  it  the  legal  estate  so  acquired  imme- 
diately passes  to  the  grantee.  Bee  Wag.  St. 
135,  J  8.  A  sheriff  can  convey  only  such 
Interest  as  the  defendant  has  at  the  time  of 
the  sale,  and  he  Itas  no  power  to  undertalce 
to  convey  a  fee-simple  absolute  when  the  de- 
fendant in  the  execution  has  no  such  estate 
vested  in  him." 

In  Butcher  v.  Rogers,  60  Mo.  138,  the  deed 
contained  the  words  "grants,  bargains,  and 
sells  all  the  right,  title,  and  interest  that 
Parsley  and  wife  have  in  the  premises  in  dis- 
pute," and  contained  this  additional  recital; 
"Their  title  being  a  sheriff's  deed,  said  land 
t>eing  sold  as  the  property  of  John  Butcher, 
to  satisfy  an  execution  in  favor  of  Austin 
Shine."  This  court,  spealdng  through  Sher- 
wood, X,  said:  "This  deed  was  in  effect  a 
mere  quitclaim  deed,  and  inoperative  to  pass 
nn  after-acquired  title  (Oibson  v.  Chouteau, 
39  Mo.  536,  and  cases  cited;  Bogy  v.  Shoab, 
13  Mo.  3A5).  As  this  was  the  case,  the  title 
acquired  by  Parsley,  defendant's  grantor,  at 
the  March  term,  18<@,  as  shown  both  by  the 
record  and  statement  of  counsel,  conld  by  no 
possibility  inure  to  the  benefit  of  the  defend- 
ant, and  he  therefore  showed  by  the  evi- 
dence which  he  adduced  at  the  trial  no  de- 
fense wbatever  to  plaintiff's  action." 

In  Brawford  v.  Wolfe,  103  Mo.  301,  IS  8. 
W.  426,  the  owner  of  the  land  died  leaving  no 


descendants.  His  widow  remarried,  and 
Joined  tier  second  husband  in  a  deed  purport- 
ing to  convey  the  land  with  covenants  of  war- 
ranty, after  which  she  elected,  under  the  stat- 
ute, to  take  one-half  of  the  land  in  lieu  of 
dower.  It  was  held  that  the  title  acquired 
by  election  did  not  inure  to  tlie  benefit  of  her 
grantees,  nor  did  her  election  operate  by  re- 
lation to  give  effect  to  her  deed.  Macfarlane, 
J.,  tipeakhig  for  the  court,  said:  "If  the  title 
acquired  by  the  widow,  through  her  election. 
Inured  to  the  benefit  of,  or  vested  in,  the 
grantees  in  her  deed  of  conveyance,  in  which 
she  was  joined  with  her  husband,  it  was 
either  by  virtue  of  the  equitable  principles  of 
estoppel  or  by  the  operation  of  the  statute. 
Section  3040,  supra.  The  statute  is  but  a 
recognition  of  the  common-law  doctrine  of 
estoppel,  and  both  may  be  considered  togeth- 
er. The  doctrine  of  inurement,  whether  un- 
der tbie  statute  or  at  common  law,  is  raised 
upon  the  covenants  of  title  contained  in  the 
deed  under  which  it  operates.  So  it  is  held 
that  the  doctrine  does  not  apply  at  common 
law  to  a  deed  of  quitclaim  or  release  merely. 
White  V.  Patten,  24  Pick.  324;  Jackson  v. 
Bradford.  4  Wend.  622;  Dart  v.  Dart,  7  Conn. 
266:  Chew  V.  Bamet,  11  Serg.  &.  R.  389. 
To  the  same  effect  have  been  the  rulings  of 
this  court  in  respect  to  its  operation  under 
the  statute.  The  statute  does  not  Intend  'that 
a  quitclaim  deed,  although  it  nses  language 
to  pass  the  fee  atid  not  any  smaller  estate, 
would  therefore  pass  a  new  title  not  belong- 
ing to  the  grantor  when  he  makes  the  deed. 
It  was  hardly  intended  to  apply  to  a  deed 
conveying  all  right,  title,  and  interest  of  the 
grantor.'  Such  a  deed  Is  not  supposed  to  be 
within  the  contemplation  of  the  section,  be- 
cause it  does  not  purport  to  convey  an  estate 
in  fee-simple  absolute.  Bogy  v,  Shoab,  13 
Mo.  378;  Vaile  v.  Clemens,  18  Mo.  486;  Rec- 
tor V.  Waugh,  17  Mo.  22  [57  Am.  Dec.  251]; 
Gibson  V.  Chouteau,  89  Mo.  586;  Butcher  v. 
Rogers,  60  Mo.  1^;  Kimmel  v.  Benna,  70 
Mo.  52.  Under  the  statute,  the  wife  is  not 
bound  upon  her  covenants  contained  in  the 
deed,  except  so  far  as  may  be  necessary  ef- 
fectually to  convey  from  her  and  lier  hein  all 
her  right,  title,  and  interest  in  the  land  at 
the  time  the  deed  was  made.  By  the  terms 
of  the  statute  her  deed  is,  in  its  effect,  what- 
ever its  form,  simply  a  quitclaim  of  all  her 
existing  right,  title,  and  interest.  Such  be- 
ing the  effect  of  the  deed,  the  rulings  of  tlie 
court  in  regard  to  inurement  under  quitclaim 
deeds  would  apply  to  her  deed,  regardless  of 
its  form  or  covenants.  And  such  I  under- 
stand to  be  the  rulings  of  this  court  Barker 
V.  Circle,  60  Mo.  259;  Reese  v.  Smith,  12 
Mo.  348;  Bank  v.  Robldoux,  67  Mo.  446.  But 
Mrs.  Russell  would  be  bound,  under  her  cove- 
nants, to  the  extent  of  conveying  all  the  title 
she  had  when  she  made  the  deed.  This  leads 
to  the  Inquiry  as  to  what  title  or  interest  she 
had  in  the  land  upon  the  death  of  her  hus- 
Iiand.  The  widow,  at  common  law  and  un- 
der our  statute,  has  dower  in  the  lands  of 
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which  her  husband  dies  seised.  The  law  In- 
vests her  with  this  right  without  election  or 
other  act  on  her  part,  and  this  Is  all  the  law 
does  Invest  her  with,  unless,  ahe,  herself,  does 
some  act  required  by  law.  Upon  the  death 
of  the  husband,  the  title  to  the  land,  under 
the  laws  of  descent  in  this  state^  passed  to 
and  vested  in  his  next  of  kin,  subject  to  the 
widow's  right  of  dower.  If  the  title  vested  in 
the  heir.  It  did  not  vest  In  the  widow.  At 
the  time  the  conveyance  was  made  the  title 
was  in  the  heir,  one-half  thereof  subject  to 
be  devested,  and  vested  in  the  widow  upon 
making  and  filing  her  election  In  the  manner 
and  within  the  time  pointed  out  and  pre- 
scribed by  law.  When  her  election  is  prop- 
erly made  she  loses  her  dower  right  altogeth- 
er, and  becomes  seised  in  lieu  thereof  of  an 
estate  in  the  land.  Previous  to  her  eiecti<» 
she  had  no  estate,  but  merely  a  right  In  ac- 
tion—a right  to  have  her  dower  assigned  and 
set  off  to  her  out  of  the  land.  The  right  to 
elect  was  a  mere  personal  right,  which  she 
could  exercise,  or  not,  at  her  pleasure,  and 
by  the  exercise  of  which  she  was  enabled  to 
acquire  an  Interest  in  the  land.  This  right 
was  not  in  Itself  an  interest,  and  upon  filing 
her  election  she  became  invested  with  a  new 
and  independent  estate,  as  much  so  as  if  it 
had  been  acquired  by  deed  from  the  heir. 
'It  is  obvious  that,  when  a  right  grows  out  of 
an  election,  It  cannot  arise  or  come  Into  ex- 
istence until  an  election  is  actually  made.' 
Welch  V.  Anderson,  28  Mo.  298.  'The  doc- 
trine is  that,  when  an  election  creates  the  in- 
terest, nothing  will  pass  until  an  election  is 
made;  and,  if  no  election  can  be  made,  no 
interest  will  arise.'  Hamilton  t.  O'Neil,  9 
Mo.  11,  citing  United  States  t.  Grundy,  3 
Cranch,  .337  [2  L.  Ed.  459].  See,  also,  Mat- 
ney  v.  Graham,  50  Mo.  562.  The  interest, 
then,  acquired  by  Mrs.  Russell,  through  means 
of  her  election,  did  not,  either  by  virtue  of  the 
statute  or  the  common-law  principles  of 
estoppel,  inure  to  the  benefit  of  her  grantees, 
and  plaintiflT  had  no  such  title  aa  would  au- 
thorize a  recovery  In  this  suit,  unless  such 
title  was  acquired  by  reason  of  the  operation 
of  other  legal  principles.  It  does  not  seem 
toat  counsel  for  plalntifF  insists,  with  much 
confidence,  on  an  acquisition  of  title,  from 
the  election  of  the  widow,  on  the  ground  of 
Inurement,  either  at  common  law  or  under 
the  statute,  but  does,  with  much  ingenuity 
of  argument  and  earnestness,  insist  that, 
when  the  election  was  made,  it  took  effect 
by  relation,  as  of  the  date  of  the  execution 
of  the  deed.  We  do  not  think  the  contention 
can  be  sustained  on  any  well-recognized  prin- 
ciples of  law.  'By  the  doctrine  of  relation 
Is  meant  that  principle  by  which  an  act  done 
at  one  time  Is  considered,  by  fiction  of  law, 
to  have  been  done  at  some  antecedent  period. 
It  is  usually  applied  where  several  proceed- 
ings are  essential  to  complete  a  particular 
transaction,  such  as  a  conveyance  or  deed. 
The  last  proceeding,  which  consummates  the 
conveyance,  is  held  for  certahi  purposes  to 


take  effect,  by  relation,  as  of  the  day  wheo 
the  first  proceeding  was  had.  •  •  •  The 
doctrine  of  relation  is  a  fiction  of  law,  adopt- 
ed by  the  courts  solely  for  the  purposes  of 
Justice,  and  is  only  applied  for  the  security 
and  protection  of  persons  who  stand  in  some 
privity  with  the  party  that  initiated  proceed- 
ings for  the  land  and  acquired  the  equitable 
claim  or  right  to  the  title.'  Gibson  v.  Chou- 
teau. 13  WaU.  100  [20  L.  Ed.  534];  Heath 
V.  Ross,  12  Johna  140;  Powers  v.  Hurmert, 
51  Mo.  136;  Slagel  v.  Murdock.  65  Mo.  525. 
It  will  be  seen  that  the  doctrine  only  applies 
when  there  are  two-or  more  concarrent  acts 
required  to  make  a  conveyance  or  p^fect 
a  right  The  first  act  in  the  series  is  pre- 
ferred, and  the  last,  which  perfects  the  con- 
veyance or  right,  is,  by  fiction  of  law,  taken 
as  of  the  date  of  the  first,  and  thus  injus- 
tice is  prevented  by  cutting  off  wrongptul  in- 
tervening claims  of  parties  and  privies  and 
others  having  notice.  Each  successive  act  or 
proceeding  must  have  reference  to  the  other, 
and  reference  to  the  common  conclusion  or 
result.  The  validity  or  sutliciency  of  the 
right  or  title  Is  not  created  or  acquired  by 
the  doctrine,  but  the  acquired  rights  are  mere- 
ly protected  thereby." 

The  most  exhaustive  review  of  the  law  up- 
on this  subject  in  this  state  is  that  made  by 
Gantt,  J.,  in  the  case  of  Ford  v.  Unity  So- 
ciety, 120  Mo.  498,  25  S.  W.  394,  23  L.  R.  A. 
5«1,  41  Am.  St.  Rep.  711.  There  a  widow, 
to  whom  land  had  been  devised  fcHr  life,  re- 
mainder to  her  children,  made  a  voluntary 
deed  to  her  daughter,  purporting  to  convey 
a  fee  simple  "in  the  one  divided  fourth"  of 
the  land.  Two  years  later  she  acquired  the 
fourth  interest  of  her  son,  and  conveyed  it 
to  the  son's  wife.  The  question  was  whether 
this  after-acquired  fourth  interest  Inured  to 
the  benefit  of  the  daughter  w  passed  to  the 
son's  wife.  After  citing  the  statute,  and  re- 
viewing the  cases  in  this  state  from  Bogy  v. 
SUoab,  13  Mo.  365,  to  Brawford  v.  Wolfe, 
108  Mo.  891,  16  S.  W.  426  (except  White  v. 
Davis,  50  Mo.  333,  which  seems  to  have  been 
overlooked  in  subsequent  cases),  and  after  an 
exhaustive  review  of  the  common-law  rale,  it 
was  said:  "Our  conclusion  Is  that  a  record- 
ed deed  by  one  who  has  no  title,  but  who 
afterwards  acquires  the  title  by  recorded 
deed,  is  not  constructive  notice  to  a  subse- 
quent purchaser  In  good  faith  from  the  com- 
mon grantor.  We  think,  when  he  searches 
till  he  finds  the  deed  by  which  his  grantor 
acquires  the  title,  he  is  not  bound  to  look  for 
deeds  made  prior  to  that  ttane.  Such  deeds 
are  not  'in  the  line  of  title,'  as  that  term  is  i 
used  by  conveyancers  and  searchers."  And. 
accordingly,  the  after-acquired  title  was  held 
not  to  inure  to  the  benefit  of  the  daughter. 

It  thus  appears  that,  whatever  may  be  the 
true  meaning  of  the  statute  aa  to  after-ac- 
quired property,  as  applied  to  grantees  aad 
those  claiming  under  them  by  virtue  of  a  con- 
veyance from  the  owner  himself,  the  rule  is 
settled  tliat  a  sherilTs  deed  will  not  pass  an 
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afteivacqulred  Interest  of  tbe  defendant  in 
the  execDtlon,  for  tbe  obvions  reason  tbat 
only  property  can  be  sold  under  execatlon, 
and  therefore  only  such  Interest  in  the  prop- 
erty as  the  defendant  In  the  execution  had 
at  the  time  of  the  sale  passes  by  the  sale. 

The  flret  judgment  for  taxes  was  rendered 
in  1884,  and  the  second  In  September,  1893. 
At  neither  time  did  any  of  the  defendants  In 
tbe  tax  suit  bav6  any  title  to  tbe  land.  The 
Judgment  could  only  aCFect  the  rlgbts  of  the 
persons  •  who  were  parties  to  the  suit.  No 
title  or  Inchoate  right,  or  otherwise,  there- 
fore, passed  by  yirtue  of  those  tax  Judgments 
and  the  sales  thereunder.  Hence  neither  Na- 
omi Wilson,  nor  Annah  A.  Marrin,  nor  tbe 
defendant,  ever  acquired  any  right  or  title 
to  the  land.  The  defendant,  therefore,  is  not 
entitled  to  a.  Judgment  on  the  strength  of  bis 
own  title. 

But  It  does  not  follow  that  the  plaintiff 
is  entitled  to  recover.  She  must  recover  upon 
the  strength  of  her  own.  title,  not  on  the 
'wcaknes!:'  of  her  adversary's.  The  plaintiff 
claims  by  mesne  conveyances  from  Henry  C. 
Page  after  he  reacquired  the  title  from 
Charles  S.  Page  on  December  23,  1893,  and 
from  Emma  G.  Faull  in  September,  1893.  It 
will  be  remembered  that  Henry  C.  Page  con- 
veyed by  warranty  deed  to  Charles  E.  Page 
in  1SC3,  and  afterwards  by  warranty  deed 
to  Emma  8.  Page  in  1869.  Both  of  those 
deeds  conveyed  an  indefeasible  estate  in  fee- 
simple  absolute.  Afterwards,  In  September, 
1803,  Emma  reconveyed  to  Henry,  and  in  De- 
cember Charles  reconveyed  to  Henry.  In 
this  way  Henry  became  again  seised  and  pos- 
sessed of  an  indefeasible  estate  in  fee-simple 
absolute.  This  title  passed  by  mesne  convey- 
ance to  the  plaintiff.  She,  therefore.  Is  en- 
titled to  recover  on  the  strength  of  her  own 
title.  Tbe  judgment  of  the  circuit  court  was 
In  her  favor,  and  it  is  therefore  affirmed.  All 
«oncur. 


SHIELDS  V.   HOBART  et  al.     (No.  9,411.) 
(Supreme  Court  of  Missouri.     Feb.  6,  1903.) 

CORPORATIONS-STOCKHOLDER'S    UABILITT— 

DIVIDENDS-VALIDITY-PRAUD— 

BURDEN  OF  PROOF. 

1.  A  holder  of  corporate  stock  is  liable  to 
creditors  of  the  corporation  for  any  unpaid  por- 
tion of  his  stock  subscription. 

2.  In  a  suit  in  equity  by  a  creditor  of  a  cor- 
poration to  enforce  a  stockholder's  liability  for 
unpaid  stock  sabscriptions,  it  la  not  necessary 
to  show  fraud. 

3.  Though  a  going  corporation  may  prefer 
one  creditor  to  another,  a  corporation  whose 
assets  are  insufflcieut  to  pay  its  debts  cannot 
pay  its  debts  to  Its  own  officers  as  against  ex- 
ist in;r  creditors. 

4.  In  au  equitable  suit  by  a  judgment  cred- 
itor of  a  corporation  against  a  stockholder  to 
subject  the  stockholder  g  liability  for  an  un- 
paid balance  on  his  stock  to  the  satisfaction  of 
plaintiff's  cioim,  the  stockholder  may  set  off 
a  demand  which  he  has  against  the  corpora-i 
tion. 


f  4.  8m  Corporatlont,  vol.  12,  Cent.  Dig.  |  vm. 


6.  Where,  in  a  suit  by  a  judgment  creditor  of 

a  corporation  to  reach  a  stockholder's  unpaid 
stock  Bubscriptiou,  defendant  claimed  a  set-off 
to  the  extent  of  certain  notes  of  the  corpora- 
tion, which  be  as  indorser  bad  paid,  and  the 
evidence  showed  that  a  part  at  least  of  the 
notes  were  given  for  money  which  was  unlaw- 
fully distributed  as  dividends,  the  burden  was 
on  the  defendant  to  show  what,  if  any,  of  the 
notes  were  given  for  legitimate  purposes. 

6.  Rev.  St.  1889,  §  2773,  declares  that,. if  tbe 
directors  of  a  corporation  pay  any  dividend 
which  would  diminish  its  capital  stock,  they 
shall  be  personally  liable  for  corporate  debts, 
etc.  A  corporation  whose  stock  was  issued  as 
fully  paid,  but  was  in  fact  only  partially  so, 
distributed  as  dividends  notes  which  it  took 
for  the  sale  of  property  which  constituted  its 
only  real  capital,  and,  when  these  notes  fell 
due  and  were  unpaid,  the  corporation  gave  its 
own  notes  in  renewal,  indorsed  by  stockhold- 
ers who  paid  them.  Beld,  that  the  distribution 
of  dividends  was  illegal,  both  under  the  stat- 
ute and  the  general  law,  and  the  stockholder's 
claim  against  the  corporation  arising  from  the 
payment  of  the  notes  they  had  indorsed  could 
not  be  set  off  against  their  liability  for  unpaid 
stock  subscriptions,  iu  a  suit  by  a  judgment 
creditor  to  subject  such  unpaid  stock  subscrip- 
tions to  his  claim. 

In  banc.  Appeal  from  circuit  court,  Greene 
county;   Jas.  T.  Neville,  Judge. 

Suit  by  George  H.  Shields  against  Byron 
F.  Hobart  and  others.  From  a  judgment  for 
defendants  Hobart  and  Ambrose,  plaintiff  ap- 
peals.   Reversed. 

The  following  is  the  opiiiion  of  the  court 
in  division: 

GANTT,  J.  On  or  abont  the  last  days  of 
February,  1887,  Lucius  Hubbell,  of  the  real 
estate  Arm  of  Wooley,  Porter  &  Hubbell  of 
Springfield,  Mo.,  for  $1,000  cash  paid,  ob- 
tained an  agreement  from  George  M.  Jones 
to  convey  to  said  Hubbell  a  tract  of  land 
adjoining  the  city  of  Springfield,  containing 
about  160  acres  of  land,  for  the  sum  of 
926,000,  to  be  paid  In  30  days.  Before  the 
expiration  of  the  30  days  said  Hubbell  ob- 
tained the  agreement  of  nine  other  parties 
to  share  said  purchase  with  him,  each  to  pay 
the  sum  of  $2,600,  and  together  they  paid 
the  $26,000,  and  on  the  29th  of  March,  1887, 
said  Jones  conveyed  the  said  land  to  said 
Hubbell.  It  was  further  agreed  between  tbe 
ten  purchasers  tbat  they  would  organize  a 
business  corporation  to  take  over  said  laud, 
and  that  It  should  be  capitalized  at  $100,000, 
and  each  of  said  ten  purchasers  should  re- 
ceive stock  in  said  company  of  the  par  value 
of  $10,000.  On  the  31st  day  of  March,  1887. 
these  same  ten  men  signed  and  executed  arti- 
cles of  association  of  the  Real  Estate  Invest- 
ment Company,  reciting  therein  that  the  cap- 
ital stock  of  $100,000  had  been  fully  paid 
up  and  was  In  the  hands  of  the  persons 
named  as  the  first  board  of  directors,  and 
that  each  of  the  ten  signers,  to  wit,  L.  W. 
HubbeU,  W.  H.  Biggs,  Geo.  A.  C.  Wooley, 
W.  O.  Gray,  B.  D.  Pearce,  T.  B.  Burllngame, 
J.  S.  Ambrose,  B.  F.  Hobart,  J.  T.  Gray, 
and  W.  G.  Porter,  Jr.,  held  20  shai-es,  of  tbe 
par  value  of  $500  each.    Articles  of  iucorpora- 
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tlon  were  duly  filed,  and  a  certificate  of  in- 
corporation granted,  and  In  due  time  stock 
of  the  par  value  of  $10,000  waa  Issued  ta 
each  of  said  paxtlea  sb  fuUx  paid.  The  tes- 
timony of  Hubbell,  the  iiromoter,  and  of 
Biggs,  one  of  the  original  board;  and  of  Ram- 
say, the  manager,  establishes- beyond  question 
tliat  none  of  these  stocldtiolderB  ey«r  paid 
anything  for  their  stock,  except  the  $2,000 
which  they  each  paid  Into  the  fund  to  buy 
the  land,  which  was  at  once  conveyed  to  the 
corporation,  on  its  organization,  by  Hubbell, 
for  a  recited  consideration  of  $100,000,  and 
which  laud  was  practically  the  only  asset  the 
company  ever  had,  outside  of  a  switch  and 
a  few  lots  purchased  by  it  later  on.  As  soon 
as  practicable  the  company  caused  the  land 
to  be  laid  off  as  an  addition  to  Springfield, 
conforming  as  near  as  possible  to  the  streets 
of  the  city,  and  filed  Its  plat  and  published 
maps  of  the  addition.  This  was  accomplish- 
ed in  September,  1887.  The  lots  were  rated 
from  $150  to  $400  eacb,  according  to  de- 
sirability. 

The  testimony  of  Hubbell  and  Ramsay, 
who  were  the  managers  at  different  pe- 
riods, disclose  the  following  modus  operandi: 
The  company  would  sell  a  lot,  and,  if  the 
purchaser  was  not  able  to  build,  would  ad- 
vance him  the  money  or  materials  for  his 
house,  and  then  take  back  notes,  or  "real 
estate  bonds,"  as  one  of  the  witnesses  de- 
nominated them,  secured  by  a  first  deed  of 
trust  on  the  whole,  and  tbeu  the  company 
would  Indorse  this  paper  and  sell  It  in  the 
money  market.  In  this  manner  something 
like  180  lots  were  sold  In  the  first  three  or 
four  years  of  the  company's  existence,  or  up 
to  1881  or  1892.  The  money  received  from 
the  sale  of  these  notes,  and  sometimes  the 
notes  themselvee,  were  distributed  as  divi- 
dends to  the  corporators  or  stockholders,  to 
the  amount  of  $26,000,  or  near  that  sum;  but 
the  evidence  shows  that  a  large  number  of 
those  notes  were  not  paid  by  the  makers 
or  owners  of  the-  lots  when  due,  and,  as 
Hubbell  testified,  "it  was  not  the  policy  of 
the  company  to  allow  them  to  default,  and, 
when  the  purchasers  of  the  lots  failed  to 
make  payment,  the  company  stepped  In  and 
paid  them,  so  as  '-o  keep  Its  paper  good"; 
and  it  would  seem  that,  to  get  the  money 
to  do  this  from  time  to  time,  the  company 
would  make  its  notes,  Indorsed  by  the  direct- 
ors and  the  banks  of  Springfield  and  St 
Louis,  and,  when  due,  would  renew  again, 
until,  toward  the  last,  Hobart  and  Ambrose 
were  compelled  to  pay  them  to  protect  their 
indorsements.  In  some  Instances  the  com- 
pany would  mortgage  the  property  to  raise 
the  money  and  take  second  mortgages;  but, 
when  the  panic  of  1893  came,  the  second 
mortgages  were  wiped  out  completely  by  the 
decline  in  values.  Ramsay  testified  that, 
when  be  became  manager  In  1891,  there  was 
from  $12,000  to  $18,000  of  the  company's 
paper  outstanding,  indorsed  by  Hobart  and 
Ambrose,  who  were  directors  of  the  com- 


pany, and  in  1803  It  bad  increased  to  about 
$iS4,000,  which  came  about  by  paying  off  In- 
terest on  the  indebtedness,  and  oa  account 
of  notes  coming  back  on  the  company,  wblcto 
It  had  indorsed,  and  paying  the  running  ecc- 
penses  and  taking  np  the  old  notes  that  had 
been  indorsed. 

In  February,  1883,  the  company  issued  it* 
notes,  secured  by  deeds  of'  trust  on  unim- 
proved lots,  for  $10,000,  which  it  sold  through 
the  brokerage  firm  of  H.  M.  Noell  &  Co.,  of 
St.  Louis,  $5,000  to  plaintiff,  Oeorge  H. 
Shields,  and  $6,000  to  Mrs.  Breed.  Default 
was  made  In  the  paymeiit  of  these  notes.  tb» 
deeds  of  trust  foreclosed  by  sales,  and  there- 
upon plaintiff  brought  suit  in  the  Greene  cir- 
cuit court  and  obtained  Judgment  for  $6,055.- 
50,  the  balance  due  him  on  the  notes  held  by 
hlm.  £<xecutIon  Issued  on  this  Judgment  and 
was  levied  on  real  estate  which  bad  there- 
tofore belonged  to  the  company,  but  which 
had  been  sold  under  other  deeds  of  trust  of 
August  19,  1803,  .and  plaintiff  became  the 
purchaser,  and  the  execution  was  credited 
with  $158.10,  the  proceeds  of  the  sale.  The 
five  deeds  of  trust  of  August  10,  1898,  had 
been  made  by  the  company,  covering  all  the 
land  it  then  owned,  to  secure  certain  notes- 
which  It  had  put  up  as  collateral  to  its  notes, 
already  outstanding,  which  had  been  indors- 
ed by  Hobart  and  Ambrose,  and  in  some 
Instances  by  the  other  directors  and  stock- 
holders. Hobart  and  Ambrose  were  ulti- 
mately compelled  to  pay  the  notes  which 
they  had  indorsed,  and  thereupon  caused 
these  collateral  deeds  of  trust  to  be  fore- 
closed on  September  23,  1897,  and  Ambrose 
got  60  of  the  140  lots  covered  by  these  deeds 
of  trust  for  $2,005,  and  Hobart  bid  $1,100  on 
certain  of  the  lots  and  directed  them  to  be 
conveyed  to  the  Crescent  Iron  Company,  and 
for  certain  other  lots  he  bid  $2,819  and 
caused  them  to  be  deeded  to  Mrs.  Hobart. 
his  wife;  these  sums  being  credited  on  their 
notes  against  the  company,  which  they  had 
paid  for  It  It  appears  that  Hobart  in  this 
way  paid  $17,243.10  and  Ambrose  $6,310. 
Hobart  also  produced  another  note  of  the 
company  for  $1,000  which  he  loaned  the 
company. 

The  plaintiff,  in  his  endeavor  to  trace  the 
origin  of  all  this  Indebtedness,  endeavored  to 
get  at  the  boolu;  but  the  defendants  did  not 
produce  them,  and  it  appeared  that  Ramsay, 
the  manager  of  the  company,  when  he  learn- 
ed the  plaintiff  intended  to  levy  on  them,  and 
had  applied  for  an  order  to  produce  them, 
called  in  a  negro  porter,  Henry  Reed,  at  the 
Ozark  Hotel,  In  Springfield,  and  turned  over 
to  liim  the  journal,  cash  book,  ledger,  sales 
book,  and  stock  book,  which  contained  all 
the  transactions  of  the  Real  Estate  Invest- 
ment Company  for  the  years  up  to  Novem- 
ber, 1897,  saying  to  the  negro,  at  the  time, 
they  would  probably  be  attached,  and  to  get 
them  out  of  liis  ofllce;  he  "did  not  care  what 
he  did  with  them,  so  he  took  them  out  of 
his  ofllce";  and  when,  on  that  day,  the  order 
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of  the  court'  to  produce  tbem  was  read  to 
him,  or  deUvered  to  him.  he  made  return  that 
they  ivere  not  la  hia.  posaeeslon.  The  negro 
teeitified'  he  pnt  tbem  In  an  elemitor,  where 
the  nibblata  aronnd  the  Ocark  Boum  wae 
dumped,  and  thegr  reatalned  there  several 
days,  when  he  was  taken  slok,  and  upon  hie 
return  to  work  tiiey  l»d  been  removed,  and 
he  did  not  know  tbeir  whereabouts.  The 
wltneas  Ramsay  boldly  avowed  his  purpose 
to  prevent  the  plaintiff  getting  the  Informa- 
tion contained  hi  the  books,  and  says  he 
wrote  Hobart  that  day  what  he  had  done, 
and  received  an  adEnowledgment  of  the  let- 
ter. With  the  suppression  of  the  books  came 
a  significant  lapse  of  all  memory  of  tbeir 
contents  by  those  who  conducted  the  trans- 
actions recorded  in  them.  Ambrose  was 
dead  at  the  time  of  the  trial  and  was  repre- 
sented by  his  administrator.  H.  M.  Noel 
testified  that  he  lived  in  St  Louis;  was  in 
the  bond  and  brokerage  business,  and  that 
Hobart  sold  him  the  $10,000  In  bonds,  which 
witness  sold  to  idalntlff  (Shldds)  and  Mrs. 
Breed;  that  Hobart  informed  him  at  the 
time  tlMtt  the  bonds  were  amply  secured, 
and  only  40  per  cent;  of  the  realty  belong- 
ing to  tbe  Real  Estate  Investment  Company 
was  mortgaged;  that-  the  company  was  sol- 
vent; that  part  of  the  $10,000  was  to  pay  a 
note  falling  due,  and  the  remainder  to  be 
paid  in  bettarments.  Hobart  was  present  In 
court  and.  sworn  as  a  witness,  but  was  not 
offered  as  a  witnesa  in  his  own  behalf  to 
explain  the  original  of  the  debts  which  he 
paid  for  the  company,  until  counsel  for  plain- 
tiff in  his  argument  animadverted  upon  his 
said  failure,  and  then  he  was  offered  as  a 
witness,  but  the  court  dedined  at  that  tlote 
to  reopen  the  case.  Other  facts  may  be 
noted  in  the  opinion  in  the  case.  The  circuit 
court  fonnd  for  defendants  Hobart  and  Am- 
brose, and  against  the  other  defendants. 

Cause  No.  9,411  is  a  suit  In  equity  by  piam- 
tiff,  as  a  Judgment  creditor  of  the  Real  Es- 
tate Investment  Company,  against  the  de- 
fendants, who  were  seven  of  the  original  ten 
subscribers  to  and  promoters  of  the  said  cor^ 
poration,  to  subject  to  plaintiff's  Judgment 
the  unpaid  balance  due  from  the  defendants 
on  their  stock,  on  the  ground  that,  although 
the  stock  was  issued  as  paid  up,  they  had 
In  fact  paid  only  20  per  cent,  thereon,  and 
they  were  liable  to  plaintiff  as  a  creditor  to 
the  full  amount  thereof.  The  circuit  court 
found  as  a  fact  that  only  26  per  cent,  was 
paid  on  the  stock,  and  that  each  of  the  stock- 
liolders  was  liable  for  $7,400  for  the  satis- 
faction of  the  company's  debts,  but  found 
that,  as  to  Hobart  and  Ambrose,  they  had 
paid  more  than  they  owed  on  their  stock,  in 
paying  their  indorsements  on  the  notes  of 
the  company,  as  set  forth  in  the  statement 
and  answers  of  Hobart  and  Bigbee.  adminis- 
trator of  Ambrose.  After  timely  motions  for 
new  trial  and  in  arrest,  plaintiff  appealed 
from  the  Judgment  of  the  circuit  court. 

1.  The  drcnit  court's  finding  that,  of  the 


$11)0,000  of  capital  stoek  of  the  Heel  Bstate 
Investment  Company  subscribed;  the  atock- 
holdeFS'  only  paid  into  the  treesory  of  the 
company  $26,000,  of'  $2,600  each  for  the  ^0,- 
000  worth  of  stock  at  par  value  allotted  to 
them,  is- supported  by  all' tUe' testimony  in 
the  case;  and  it- follows- that  under  the  laws 
of  this  state  the  court's  further  finding,  tlwt 
each  of  the  defendants  in  thi  cause  (No. 
9,411)  was  liable  to  the  creditors  of  the  cor- 
poration for  the  unpaid  balance  of  $7,409  on 
his  20  shares,  followed  as  a  necessary  conse- 
quence. Shickle  V.  Watts,  94  Mo.  414,  7  S. 
W.  274;  Llebke  v.  Knapp,  79  Mo.  24,  49  Am. 
Kep.  212;  Shepard  v.  Brake,  61  Mo.  App. 
184;  Van  Cleve  v.  Berfcey,  143  Mo.  109,  44 
S.  W.  748,  42  L.  R.  A.  503.  Bat  the  chrcuit 
court  further  fonnd  that  by  the  payment  of 
the  various  notes  issued  l^  the  corporation 
Hobart  and  Ambrose  bad  e&dt  solMeqneutly 
more  than  paid  the  unpaid' balance  on  their 
respective  shares,  and  credited  them  with 
these  i>ayments^  and  rendered  Judgment  for 
them  as  against  plaintiff,  while  giving  him 
Judgment  against'  the  other  defendants;  and 
it  is  this  Judgment  of  the  court  In  favor-  of 
defendants  Hobart  and  Ambrose's  adminis- 
trator which  forma  the  basis  of 'this- appeal. 

As  already  stated,  this  is  a  suit  in  equity, 
which  is  a  concurrent  remedy  -with  the  stiit- 
ntory  action  at  law  given  by  section  2319, 
Rev.  St;  1869,  in  force  when  this  suit  was 
commenceu  and  the  Judgment'  rendered. 
Shickle  V.  Watts,  »*  Mo.  410,  7  S.  W.  274; 
Van  Cleve  v.  Berkey,  148  Mo.  109,  44  8.  W. 
748.  42  L.  R.  A.  593;  Steam  Stone  Cutter  Co. 
V.  Scott,  157  Mo.  620,  67  S.  W.  1078.  It  is 
not  necessary,  to  enforce  a  stockholder's 
.liability  for  his  unpaid  obligation  for  his 
stock,  to  allege  or  prove  fraud.  This  'was 
ruled  In  Shickle  ▼.  Watts-,  94  Mo.  410,  7  S.  W. 
274;  and  while  a  different  -view  -was  taken 
in  Woolfolk  V.  January,  181  Mo.  620,  38  9. 
W.  432,  so  much  of  that  opinion  as  announ- 
ced that  it  was  necessary  to  allege  fraud  was 
overruled  and  disapproved  In  Van  Cleve  v. 
Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  R. 
A.  593,  by  the  unanimous  opinion  of  all  the 
Judges  in  banc,  and  it  must  now  be  regarded 
as  settled  that  it  is  not  necessary  to  charge 
fraud  to  subject  the  stockholder's  unpaid  lia- 
bility to  a  creditor's  Judgment  against  the 
corporation.  The  difficulties  of  the  case  arise 
from  the  uncertainty  as  to  the  origin  of  the 
debts  which  Hobart  and  Ambrose  paid  for 
the  company.  These  two  defendants  content- 
ed themselves  with  showing  that  In  1893  and 
prior  thereto  they  had  indorsed  the  company's 
notes  or  real  estate  bonds  In  the  aggregate 
to  the  amount  of  $23,350,  and  that  to  protect 
the  several  notes  of  the  company  which  tlipy 
had  indorsed,  one  for  $3,000,  one  for  $1,350, 
one  for  $2,000,  one  for  $9,000,  and  one  for 
$8,000,  the  company  made  its  additional- 
notes  for  these  several  amounts  to  Frank  B. 
Smith,  and  gave  five  deeds  of  trust,  convey- 
ing 140  lots  of  ground,  and  these  notes  were 
indorsed  by  Smith,  and,  together  with  the  re- 
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Bpectlve  deeds  of  trust  given  to  secure  each, 
were  placed  by  the  company  as  collateral  se- 
curity wltb  tbe  several  banks  and  Individuals 
who  held  the  noies  of  the  company  indorsed 
by  Hobart  and  Ambrose,  and  to  secure  the 
latter  on  their  said  Indorsements.  The  piain- 
tlft  endeavored  to  trace  the  origin  and  con- 
sideration of  the  notes  indorsed  by  Hobart 
and  Ambrose,  and  in  a  general  way,  we 
think,  established  that  a  large  proportion  of 
this  indebtedness  grew  out  of  the  way  in 
which  the  corporation  conducted  its  affairs. 
He  established  quite  conclusively  by  Hub- 
bell,  the  manager  of  the  company  from  1887 
to  1801,  that  it  was  the  custom  of  the  com- 
pany to  sell  its  lots,  which  constituted,  in 
fact,  its  capital,  to  various  purchasers  on 
credit,  or  largely  so,  and  take  notes  and  deeds 
of  trust  to  secure  the  purchase  money,  and 
then  eituer  sell  these  notes  and  distribute 
the  proceeds  as  dividends,  or  distribute  these 
notes  with  the  company's  indorsement  to  the 
several  stockholders  as  dividends.  Many  of 
these  notes,  thus  sold  and  divided  as  divi- 
dends, were  not  paid  by  tbe  makers,  the  pur- 
chasers of  lots,  when  they  became  due,  and 
the  company,  to  protect  its  credit,  would  take 
up  and  pay  these  notes  by  borrowing  mon^ 
or  using  the  proceeds  of  other  lots. 

How  many  of  these  defaults  occurred  dur- 
ing Hubbell's  management  does  not  satisfac- 
torily appear,  as  his  memory  was  very  indis- 
tinct when  questioned  on  that  subject;  but 
they  grew  more  and  more  frequent  under 
I'orter's  and  Ramsay's  management  in  1891, 
1892,  and  1883,  by  which  time  the  indebted- 
ness had  grown,  on  this  account  principally, 
to  the  bulk  of  Its  indebtedness,  some  $34,000, 
at  the  time  it  made  the  bonds  for  $10,000,  of 
which  tbe  pialntiff  became  the  owner  of 
$5,000  in  1803.  Ramsay  says  It  was  between 
$12,000  and  $18,000  when  he  took  charge  In 
1891.  Plaintiff  endeavored  to  reach  the 
books;  but  when  Ramsay,  the  manager, 
learned  of  his  purpose,  he  called  in  a  negro 
porter,  and  turned  them  over  to  him,  with  the 
sole  injunction  to  get  them  out  of  bis  office, 
and  when  the  order  of  the  court  was  served 
he  answered  that  these  books  were  not  in  his 
possession.  All  efforts  to  trace  the  where- 
abouts of  these  books,  which  contained  a  his- 
tory of  all  the  transactions  of  the  company, 
proved  futile;  and  this  accounts  for  the  fail- 
ure of  the  plaintiff  to  show  definitely  and 
specifically  the  origin  of  the  Indebtedness  on 
which  Hobart  and  Ambrose  were  Indorsers, 
and  for  the  payment  of  which  they  claim 
credits  on  thetr  stock  and  offsets  against 
their  liability  to  plaintiff.  During  all  this 
time  Hobart  was  a  director  of  the  company, 
and  Ambrose  was  the  president  until  his 
death  in  1897,  and  long  after  the  corporation 
ceased  to  be  a  going  concern.  So  that  plain- 
tiff could  only  show,  as  he  did  generally,  that 
the  corporators  divided  about  $26,000  among 
themselves,  the  proceeds  of  the  company's 
lots,  but  a  large  proportion  of  which  consti- 
tuted a  liability  of  tbe  company  on  account 


of  Its  guaranty  of  the  notes,  and  not  prop- 
erly dividends  earned.  The  defendants  Ho- 
bart and  Ambrose  could  hdve  preserved  tbe 
books  of  the  company  and  shown  the  origin 
of  every  debt.  After  1891  no  dividends  were 
paid.  Hubbell  testified  the  stockholders  got 
back  in  dividends  the  amount  they  invested. 
or  about  $26,000;  that  "we  sold  notes,  tbe 
bonds  that  we  received  In  payment  of  the 
lots,"  and  In  some  Instances  divided  tbe 
bonds  themselv«s  as  dividends;  got  very  lit- 
tle money  for  the  lots;  took  notes  and  guar- 
antied their  payment  Judge  Biggs  testified 
he  received  bis  dividend  in  both  casta  and 
notes,  and  collected  the  latter.  He  testified 
that  according  to  the  original  understanding 
the  company  ought  not  to  have  been  com- 
pelled to  issue  paper  or  Indorse  paper  for  any 
purpose. 

No  reasonable  or  rational  evidence  appears 
In  the  record  to  account  for  so  large  an  in- 
debtedness as  was  incurred  by  the  company 
upon  any  other  theory  than  that  disclosed 
j  by  Hubbell  and  Judge  Biggs,  and  that  is 
that  the  Indebtedness  largely,  if  not  alto- 
gether, grew  out  of  the  indorsement  and 
guaranty  of  the  company  of  the  notes  and 
real  estate  bonds  It  took  from  purchasers 
of  its  lots,  and  their  default  in  paying  the 
same,  and  the  interest  accumulating  thereon. 
With  ample  opportunity  to  have  rescued  tbe 
records  of  the  company,  when  notified  by 
the  manager  (Ramsay)  that  he  had  turned 
them  over  to  an  utterly  irresponsible  char- 
acter, and  to  have  condemned  his  conduct  in 
suppressing  evidence  to  which  plaintiff  was 
entitled,  Hobart,  so  far  as  tbe  evidence 
shows,  permitted  the  records  of  the  company 
to  lie  in  the  dump  pile  in  the  elevator  of  tbe 
Ozark  Hotel  without  a  request  to  Ramsay 
to  secure  them.  In  those  books,  presump- 
tively, the  origin  of  each  note  which  be  and 
i  Ambrose  indorsed  for  the  company,  and 
!  each  renewal  thereof,  could  have  been  tra- 
ced. Those  books,  also,  were  or  should  have 
been  tbe  repository  of  all  the  corporate  acts 
of  the  company,  and  would  liave  disclosed 
whether  the  corporation,  through  a  lawful 
board,  authorized  the  creation  of  said  debts, 
or  tbe  indorsement  thereof  by  tbe  company's 
directors;  in  short,  whether  these  arrange- 
ments were  the  individual  acts  of  Hobart 
and  Ambrose,  self-imposed,  or  were  lawful 
acts  of  tbe  corporation.  That  a  corporation, 
while  a  going  concern,  may  prefer  one  cred- 
itor to  another,  must  now  be  accepted  as  the 
law  of  this  state.  Foster  v.  Mill  Co.,  92  Mo. 
87,  4  S.  W.  260;  Meyer  v.  Folding  Chair 
Co.,  1.30  Mo.  188,  82  S.  W.  300;  Scbufeldt 
V.  Smith.  131  Mo.  280,  31  S.  W.  1039.  29  L. 
R.  A.  830,  52  Am.  St.  Rep.  C28.  But  it  is 
also  settled  by  our  adjudications  that,  when 
a  corporation  has  reached  a  point  where  its 
assets  are  Insuftlclent  to  satisfy  its  corporate 
debts,  its  managing  ofllcers  cannot  lawfully 
pay  their  private  debts  from  tbe  assets,  as 
against  tbe  claims  of  existing  creditors  of 
the  company,  who  complain.    As  to  tbe  lat- 
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ter,  Bocb  a  transaction  Is  prima  fade  frand- 
nlent  National  Tube  Works  t.  Machine 
Co.,  118  Mo.  365,  22  S.  W.  947;  Hall  v. 
Goodnight,  138  Mo.  576,  87  S.  W.  916.  With 
these  principles  In  view,  it  Is  essential  to 
a  proper  determination  of  the  respective 
rights  of  the  parties  to  this  litigation  to  as- 
certain, if  we  can,  the  true  character  of  th^ 
offset  which  Is  presented  against  plaintUTs 
Judgment  PlaintUTs  judgment,  being  found- 
ed upon  a  note  executed  by  the  president 
of  the  company  as  such,  and  having  been 
adjudged  the  debt  of  the  corporation,  is  not 
open  to  attack  in  this  proceeding  by  the 
defendants,  who  are  officers  and  stockholders 
of  that  company,  and,  Indeed,  is  not  ques- 
tioned, and  he  has  a  right  to  have  it  satis- 
fied out  of  any  assets  belonging  to  said  com- 
pany. 

On  the  other  hand,  notwithstanding  de- 
fendants Ambrose  and  Hobart  only  paid 
$2,000  each  on  their  subscription  for  their 
stock,  of  the  par  value  of  $10,000  each,  un- 
der the  rule  announced  In  Savings  Bank  v. 
Butchers'  &  Drovers'  Bank,  130  Mo.  156,  81 
S.  W.  761,  in  an  equitable  suit  by  a  judg- 
ment creditor  of  a  corporation  against  a 
stockholder  to  subject  the  stockholder's  lia- 
bility for  the  balance  unpaid  on  his  stock, 
tbe  stockholder  may  set  off  a  demand  wUch 
be  has  against  the  corporation.  In  that 
case  It  appeared  that  at  the  suit  of  one  stock- 
holder the  defendant  stockholder  bad  bee 
compelled  to  pay  the  full  amount  of  his  un- 
paid subscription,  and  it  was  held  to  be  a 
full  satisfaction  of  his  liability.  We  are 
tbus  brought  to  tbe  contention  of  the  plal 
tiff  that  the  notes  and  bonds  offered  by  de- 
fendants Hobart  and  Ambrose  were  not  law 
fnl  claims  against  the  corporation  but  wer 
the  result  of  a  fraudulent  and  unautboriied 
reduction  and  distribution  of  the  capital 
stock  of  the  company  under  tbe  guise  of 
dividends,  and  that  the  preference  which 
they  gave  themselves  out  of  assets  of  tbe 
company  over  plaintiff,  who  was  an  existing 
creditor,  is  prima  fade  fraudulent,  and  tbe 
burden  devolved  upon  them  of  showing  tlia 
all  tbeir  secured  debts  were  fair,  hones 
obligations  of  tbe  company,  and  justly  due 
tbem,  and  that  they  made  no  such  showing. 
In  National  Tube  Works  v.  Machine  Co.,  118 
Mo.,  loc.  dt  376,  22  S.  W.  948,  this  court 
quoted  with  approval  the  statement  of  Mora- 
wetz  on  Private  Corporations,  vol.  2,  {  789, 
that  "a  corporation  cannot  give  away  its 
property,  or  transfer  it,  unless  in  good  faith, 
for  value,  if  its  creditors  would  thereby  be 
left  unsecured."  What,  then,  is  the  nature 
of  the  debts  which  defendants  Hobart  and 
Ambrose  propose  to  set  off  against  plaintiff's 
Judgment,  and  how  did  they  originate? 

As  already  said,  a  large  part  thereof  grew 
out  of  the  sale  of  notes  held  by  the  com- 
pany, and  by  it  indorsed  to  raise  money  to 
distribute  as  dividends,  and  in  some  cases  by 
tbe  distribution  of  these  notes  without  sale 
as  dividends;  and,  their  makers  having  de- 
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faulted,  the  company  borrowed  money  to 
make  them  good  and  to  keep  up  its  credit. 
It  was  for  this  money  thus  borrowed  that 
the  defendants  became  indorsers,  and  Anally 
paid  these  sums  for  which  they  ask  offsets. 
If  these  notes  were  founded  upon  other  law- 
ful debts  of  the  corporation,  tbe  law  cast 
the  burden  on  the  defendants  to  show  that 
fact,  and  what  part  of  tbe  notes,  if  any, 
originated  outside  of  the  indorsement  of  the 
so-called  dividends.  They  could  have  pro- 
tected their  records  from  spoliation,  and  pre- 
sumably have  shown  bow  every  item  of  the 
debt  originated,  and,  being  directors  and 
trustees  of  the  corporation,  were  bound  to 
know  how  its  liabilities  accrued  and  upon 
what  basis  they  assumed  to  declare  divi- 
dends, and  why  It  was  necessary,  if  they 
had  earned  sufficient  profits  over  and  above 
all  liabilities  to  declare  dividends,  for  the 
corporation  to  indorse  and  guaranty  the  pa- 
per of  tbe  purchasers  of  Its  property;  but 
they  have  not  done  so,  and  have  contented 
themselves  with  offering  in  evidence  notes 
signed  by  one  of  them  (Ambrose,  as  presi- 
dent) and  indorsed  by  the  other  (Hobart), 
who  was  a  director,  without  showing  that 
these  notes  were  the  legal  obligations  of  the 
company  for  debts  which  it  might  properly 
contract.  Having  the  power  to  show  these 
notes  were  not,  as  the  evidence  tends  to 
show,  the  result  of  distributing  the  capital 
as  dividends,  and,  falling  to  do  so,  we  feel 
justified  In  starting  with  the  assumption  that 
this  was  their  origin.  The  statute  governing 
business  corporations,  like  this  at  the  time 
these  transaction  occurred  (section  277" 
Rev.  St.  1889),  provided  "dividend  of  the 
profits  made  by  the  corporation  may  be  de- 
clared by  the  trustees  or  directors  thereof 
every  six  months  or  ofteuer,  as  tbe  direct- 
ors may  elect;  but  no  such  dividends  shall 
be  made  and  paid  to  stockholders  while  such 
corporation  is  in  an  Insolvent  condition;  and 
if  the  directors  of  any  such  corporation  shall 
knowingly  declare  and  pay  any  dividend 
when  the  corporation  Is  Insolvent,  or  any 
dividend  tbe  payment  of  which  would  ren- 
der It  Insolvent,  or  which  would  diminish 
the  amount  of  Its  capital  stock,  they  shall 
be  Jointly  and  severally  liable  for  all  the 
debts  of  the  corporation  then  existing  and 
for  all  that  shall  be  thereafter  contracted 
while  they  shall  respectively  continue  in 
office:  provided  that  if  any  of  the  directors 
shall  object  to  the  declaring  of  such  dividend 
or  to  the  payment  of  the  same,  and  shall 
at  any  time  before  the  time  fixed  tor  the 
payment  thereof  file  a  certificate  of  their 
objections  In  writing  vrtth  the  clerk  of  the 
corporation  and  with  the  circuit  clerk  of  the 
county,  they  shall  be  exempt  from  the  said 
liability." 

Independently  of  this  statute,  which  gives 
creditors  an  additional  security  against  direct- 
ors, it  is  a  fundamental  rule  that  dividends 
can  be  paid  only  out  of  profits  or  the  net 
increase  of  the  capital  of  a  corporation,  and 
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cannot  bf.  drawn  np<Hi  the  capital  contrib- 
uted by  the  shareholdere  for  the  purpose  of 
rarrylng  on  the  companj's  business.  Neither 
the  directors  of  a  corporation,  nor  even  the 
majority  of  the  atockholders,  have  any  au- 
thority to  diminish  the  prescribed  capital  at 
the  corporation  by  distributing  a  portion  of  it 
among  the  shareholders  in  the  shape  of  di- 
vidends; for  this  would  be  a  fraud  upon 
creditors  contracting  with  it  on  the  faith  of 
its  capital  stock.  Wood  v.  Dummer,  3  Ma- 
son, 308-311,  Fed.  Cas.  No.  17,944,  was  a  snlt 
in  equity  brought  by  the  unpaid  creditors 
of  a  bank  against  the  shareholders  thereof, 
upon  the  ground  that  the  bank,  while  insol- 
vent, had  divided  three-fourths  of  its  capital 
stock  among  the  defendants,  leaving  the 
plaintiff's  debt  unpaid.  Justice  Story  ruled 
that  the  defendants  were  liable  to  refund  so 
much  of  the  assets  received  by  them  as  was 
necessary  to  pay  creditors,  saying:  "If  the 
capital  stock  is  a  trust  fund,  then  it  may  be 
followed  by  the  creditors  into  the  hands  of 
any  person  having  notice  of  the  trust  attach- 
ing to  it."  As  to  the  stockholders  themselves, 
there  can  be  no  pretense  to  say,  both  in  law 
and  In  fact,  they  are  not  affected  with  ample 
notice.  2  Morawetz  on  Corp.  g  790;  Bank  v. 
Douglass,  1  McCrary,  86,  Fed.  Cas.  No.  14,- 
375.  Dividends  can  only  be  properly  declared 
from  the  profits  over  and  above  the  capital 
stock  and  the  debts  of  the  company.  Barry 
V.  Exchange  Co.,  1  Sandf.  Oh.  307;  WlUlamB 
V.  Western  U.  Tel.  Co.,  93  N.-Y.  162. 

Now  the  capital  stock  of  the  Real  Bstat 
Investment  Company  was  $100,000,  of  which 
only  $20,000  was  paid  into  the  treasury, 
though  the  stockholders  and  Incorporators 
certified  the  whole  amount  was  paid  into 
the  treasury  and  was  in  the  custody  of  its 
directors.  The  trial  court  had.  no  diflScnlty 
in  finding  that  as  a  fact  only  $26,000  was 
ever  paid  in,  and  that  was  invested  in  the 
160  acres  of  land  bought  from  Capt.  Jones. 
Knowing,  absolutely,  that  they  never  had 
paid  up  the  capital  stock,  but  owed  $74,000 
of  it,  the  evidence  is  absolnt^y  conclusive 
that  when  this  company  had  sold  (principally 
on  credit,  as  Hubbell,  the  manager  at  that 
time,  says  they  got  "very  little  cash")  about 
ISO  lots  for  about  $300  a  lot,  or  $54,000  in 
all,  and  when  it  was  wholly  problematical 
what  amount  of  money  they  would  realize 
out  of  these  sales,  and  the  sequel  shows  they 
did  not  receive  over  half  of  that  sum  at  any 
time  In  actual  cash  for  these  lots,  these  di- 
rectors proceeded  to  distribute  the  proceeds 
of  these  sale  notes  as  dividends  •  to  the 
amount  of  $26,000,  and  had  the  corporation 
guaranty  their  pajTuent  By  no  system  of 
bookkeeping  could  this  $26,000  be  said  to  be 
profits  under  the  facts  brought  to  light  on  the 
trial.  Not  only  was  it  not  in  excess  of  the 
capital  stock  of  $100,000,  but,  if  it  had  been 
added  to  the  $26,000  paid  in,  it  would  only 
have  swollen  the  whole  assets  to  $52,000, 
making  no  deduction  for  the  corresponding 
diminution  of  the  actual  capital,  which  was 


all  Invested  In  the  lots,  of  which  180  were 

sold. to  produce  the  $26,000  in  dividends. 

This  action  of  the  directors  in  thus  dimin- 
ishing the  capital  stock  was  in  defiance  at  the 
law  of  corporations.  While  a  corporation 
may,  with  the  consent  of  Its  stockh(dders,  on 
proper  notice,  reduce  Its  capital  stock,  it  la 
not  pretended  that  the  capital  stock  of  tbis 
corporation  was  reduced  after  due  notice  as 
required  by  the  statutes  of  this  state.  The 
result,  however,  was  reached  by  the  dlstriba- 
tlon  of  these  sale  notes  and  their  proceeds, 
which  were  but  another  form  in  which  the 
capital  of  the  corporation  was  Invested.  It 
Is  contrary  to  fundamental  principles  to  per- 
mit shareholders  to  distribute  the  capital  of 
a  corporation  among  themselves.  But  tbis 
was  exactly  what  was  attempted  by  the  di- 
rectors and  managers  of  this  company  under 
the  guise  of  dividends,  and  that  too,  wb«i 
each  of  the  stockholders  was  indebted  to  the 
corporation  In  the  sum  of  $7,400  on  their  un- 
paid liability;  and  the  Illegality  becomes 
more  pronounced  when  we  consider  that  tbey 
did  not  in  fact  have  the  money,  but  morely 
the  promises  of  the  purchasers  to  pay,  and  to 
Insure  the  stockholders  getting  the  money  tbe 
directors  indorsed  these  notes  in  the  name 
of  the  corporation,  and  thus  compelling  it. 
when  the  purchasers  defaulted,  to  further  de- 
plete the  capital  by  Incurring  debts  to  make 
good  these  unauthorized  conversions  of  its 
capital  It  was  these  notes  which  the  defend- 
ants Ambrose  and  Hobart  signed,  and  tbus 
and  in  this  way  they  assert  the  cmnpany  be- 
came Indebted  to  them,  and  they  are  entitled 
to  offset  that  Indebtedness  against  a  Judg- 
ment creditor  who  had  no  notice  of  tbeir 
methods  of  business. 

In  our  opinion  a  debt  thus  created,  bow- 
ever  equitable  It  might  be  as  to  the  share- 
holders, who  took  their  share  of  the  capital 
with  full  knowledge  of  the  scheme,  is  not 
such  a  claim  against  the  company  as  can  be 
offset  against  a  Judgment  creditor.  To  per- 
mit it  would  sanction  the  distribution  of  the 
whole  capital  among  the  directors  and  stock- 
holders at  the  expense  of  the  creditors,  -who 
have  a  right  to  look  to  the  capital  stock  and 
assets  of  the  company  to  satisfy  their  claims. 
While  It  must  be  conceded  that  the  exact 
amount  of  the  notes  which  were  sold  and 
guarantied  as  dividends,  and  which  subse- 
quently fell  back  on  the  company,  and  ■were 
paid  by  It  by  borrowing  money  with  the  in- 
dorsement of  the  directors,  Is  not  speclflcaliy 
established,  this  is  no  fault  of  plaintiff,  as  he 
was  diligent  In  his  endeavor  to  throw  all  the 
light  obtainable  on  the  transactions,  but  was 
prevented  by  the  intentional  suppression  of 
the  books;  and  the  burden  was  not  on  him, 
but  on  the  defendants  Hobart  and  the  admin- 
istrator of  Ambrose,  who  pleaded  the  set- 
offs of  debts  which  they  alleged  they  held 
against  the  company.  In  the  creation  of  the 
five  deeds  of  trust,  which  swept  away  the 
great  bulk  of  the  unincumbered  lots,  they 
had  tbeir  private  Interest  at  stake  to  protect 
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tbelr  IndonementB,  -wblcb  seem  to  have  been 
voluntarily  made  by  them,  and  In  such  cases 
their  acts  are  subject  to  the  most  rigorous 
scrutiny.  Hill  v.  Rich  Hill  C!o.,  119  Mo.  9, 
-J4  S.  W.  223,  and  cases  cited.  The  trust 
relation  which  they  bore  to  the  corporation 
required  courts  of  equity  to  subject  the  pref- 
erences which  they  take  to  themselves  to  the 
most  searching;  scrutiny,  and  places  upon  de- 
fendants the  burden  of  showing  beyond  ques- 
tion that  they  held  bona  fide,  honest,  and 
just  claims  against  the  corporation,  which 
can  be  allowed  as  set-offs.  Schufeldt  v. 
Smith,  131  Mo.  200,  31  S.  W.  1039,  29  L.  R. 
A.  S30,  52  Am.  St  Rep.  628.  Prima  facie 
they  are  fraudulent  as  against  the  creditors, 
and  they  are  In  no  attitude  to  complain  tliat 
plaintiff  has  not  made  that  absolutely  clear 
and  certain  which  they  had  the  opportunity 
and  means  of  showing,  but  which  they  fail- 
ed to  show,  and  even  declined  to  testify.  The 
mere  production  of  notes  executed  and  in- 
dorsed by  themselves  falls  far  short  of  that 
proof  which  a  court  of  equity  requires  to  over- 
come the  presumption  of  fraud.  The  plaintiff 
showed  that  a  large  part,  at  least,  was  taint- 
ed with  an  illegal  conversion  of  the  capital 
to  which  he  had  a  right  to  look;  and,  where 
a  part  is  fraudulent,  the  whole  may  well  be 
presumed  to  be,  in  the  absence  of  a  full  ex- 
planation. The  trial  court  properly  found 
that,  in  the  absence  of  these  set-offs,  Hobart 
and  Ambrose's  estate  each  was  indebted  to 
the  amonnt  of  |7,400  on  their  unpaid  liabili- 
ty on  their  stock  subscriptions;  and  while 
it  found  they  had  paid  more  than  his  bal- 
ance subsequently,  It  did  not  find  that  these 
payments  were  for  honest,  Just,  bona  flde 
del>t8  of  the  corporation,  which  would  have 
sustained  their  preferences  and  constituted 
valid  set-offs,  and,  as  this  appeal  is  on  the 
equity  side  of  the  court,  we  are  not  bound  by 
the  conclusion  reached  by  the  circuit  court. 

In  our  opinion.  It  erred,  upon  the  facta 
proven.  In  not  rendering  judgment  against 
Hobart  and  the  estate  of  Ambrose,  that  they 
were  liable  each  for  the  unpaid  balance  of 
.$7,400  on  their  stock,  and  that  plaintiff  was 
entitled  to  have  his  Judgment  satisfied  out  of 
said  liabilities,  as  well  as  against  the  other 
stockholders,  defendants;  and  the  Jodgment 
l8  reversed,  with  directions  to  so  enter  the 
decree.    All  concur. 

Heffeman  &  Heffeman  and  Wm.  0.  Pet- 
tus.  for  appellant  Adlel  Sherwood  and 
BenJ.  U.  Massey,  for  respondents. 

PER  CURIAM.  The  above-entitled  cause 
having  been  heard  and  considered  by  the 
court  in  banc,  the  opinion  of  GANTT,  J.,  in 
division  No.  2,  Is  adopted  as  the  opinion  of 
the  court  ROBINSON,  0.  J.,  and  BRACE, 
GANTT,  BURGESS,  VALLIANT,  and  FOX, 
JJ.,  concur  In  toto.  MARSHALL,  J.,  con- 
curs in  the  views  expressed,  but  is  in  favor 
of  reversing  and  remanding  the  cause  for  a 
new  trial. 


SHIELDS  v.  HOBART  et  al.     (No.  9,408.) 
(Supreme  Court  of  Missouri.     Feb.  C,  1903.) 

VOID  TRUST  DEED— SALE— RIGHTS  OP 
PURCHASERS. 

1.  Notes  executed  by  a  corporation  aud  se- 
cured by  deed  of  trust  were  paid  by  its  presi- 
dent and  by  the  indorser,  and  on  sale  of  the 
property  under  the  deed  of  trust  the  executor 
of  the  president  and  the  indorser's  wife  became 
purchasers  of  parts  of  the  property;  the  bids 
in  each  instance  being  indorsed  on  the  nutcs!, 
which  were  paid,  respectively,  by  the  president 
and  the  indorser.  Held,  that  the  -wife  nnd  the 
executor  stood  in  no  better  position  with  re- 
gard to  the  property  than  the  intestate  ond  hus- 
band, and,  the  notes  and  deed  of  trust  bciuj; 
void  as  to  the  latter,  as  against  a  purchaser  at 
sheriff's  sale  of  the  property  covered  by  the 
deed,  the  sale  to  'the  executor  and  wife  waa 
also  void. 

In  banc.  Appeal  from  circuii;  court,  Oreene 
county;  Jas.  T.  Neville,  Judge. 

Action  by  George  H.  Shields  against  By- 
ron F.  Hobart  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

The  following  is  the  opinion  of  the  court 
in  division: 

GANTT,  J.  This  Is  a  suit  in  equity  by  the 
plaintiff  as  purchaser  at  a  sheriff's  sale,  un- 
der a  Judgment  obtained  by  him  against 
the  Real  Elstate  Investment  Company,  of 
real  estate  conveyed-  by  it  by  deeds  of  trust 
of  August  19,  1893,  to  Benjamin  Massey  as 
trustee,  to  secure  sundry  notes  executed  by 
said  Real  Estate  Company  to  one  Frank  B. 
Smith,  and  by  him  indorsed  and  delivered  to 
various  banks  and  individuals,  which  held 
notes  of  said  Real  Estate  Company,  Indorsed 
by  B.  F.  Hobart,  and  executed  by  J.  S.  Am- 
brose as  president  of  said  company,  aud 
which  said  notes  were  afterwards  paid  by 
said  Hobart  and  Ambrose,  and  the  said  lots 
sold  by  the  trustee,  Massey,  and  bought  In 
by  Hobart  and  Blgbee  as  administrator  of 
Ambrose.  At  the  direction  of  Hobart  cer- 
tain lots  bought  by  him  were  conveyed  by 
the  trustee  to  the  Crescent  Iron  Works,  a 
corporation,  and  certain  other  to  his  wife, 
Mrs.  Emma  Hobart,  and  the  amount  of  his 
bid  Indorsed  on  said  notes.  Those  bid  in  by 
Blgbee  were  conveyed  to  him,  and  the  bid 
Indorsed  on  the  notes  for  said  Ambrose. 
This  cause  was  presented  on  substantially 
the  same  record  as  that  filed  In  George  H. 
Shields  V.  Hobart  et  al.  (numbered  9,411  on 
the  docket  of  this  court)  72  S.  W.  QC9.  and 
the  argument  of  both  was  beard  together. 

It  is  too  plain  for  comment  that  Mrs.  Ho- 
bart is  a  mere  volunteer,  and  that  Bigben 
stood  In  the  shoes  of  his  Intestate  as  to 
these  transactions;  and,  as  the  yalldity  of 
the  notes  and  deeds  of  trust  held  by  B.  F. 
Hobart  and  Ambrose  was  determined  against 
the  plaintiff  In  the  equity  suit  No.  9,411, 
above  mentioned,  it  is  unnecessary  to  re- 
view the  evidence  again,  but  for  the  rea- 
sons assigned  in  that  case  it  must  be  held 
that  said  deeds  of  trust  and  the  trustee's 
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sales  conveyed  no  title  as  against  plaintiff, 
who  was  the  purchaser  of  said  lots  nnder 
his  judgment  against  said  company. 

The  Judgment  of  the  circuit  court  was  for 
defendants,  and  must  be,  and  is,  reversed, 
with  directions  to  enter  a  decree  for  plain- 
tiff as  prayed.    All  concur. 

Heffeman  &  Heffeman  and  Wm.  G.  Pet- 
tus,  for  appellant.  Adiel  Sherwood  and  BenJ. 
U.  Massey,  for  respondent 

PER  CURIAM.  The  above-entttied  cause 
having  been  heard  end  considered  by  the 
(«urt  In  banc,  the  opinion  of  GANTT,  J., 
in  division  No.  2  is  adopted  as  the  opinion 
of  the  court.  ROBINSON,  0.  J.,  and  BRACE, 
GANTT,  BURGESS,  VALLIANT,  and  FOX, 
JJ.,  concur  in  toto.  MARSHALL,  J.,  concurs 
in  the  views  expressed,  but  is  In  favor  of  re- 
versing and  remanding  the  cause  for  a  new 
trial. 


STATE  V.  OLEASON. 

(S^ipreme  Court  of  Missouri,   Division  No.  2. 
Feb.  8,  1908.) 

MtlRDHR— INDICTMENT— SCFPICIHNCT— BVI- 
DENCB—INSTRUCTIONS—MISCON- 
DUCT  OP  JURY. 

1.  An  indictment  for  murder  is  not  fatally 
defective,  because  alleging  in  its  conclusion  that 
the  grand  jurors  upon  their  oaths  say  that  de- 
fendant killed  deceased  "by  the  means  afore- 
said," iustead  of  "in  the  manner  and  form 
aforesaid." 

2.  Where  an  indictment  for  murder  charged 
that  defendant  "did  make  an  assault,"  and  that 
said  defendant  "a  certain  pistol  then  and  there 
charged  with  gunpowder  and  leaden  balls, 
whicu  said  pistol  he  did  discharge  and  shoot 
off,"  etc.,  the  omission  of  the  word  "with," 
before  the  allegation  "a  certain  pistol  then 
and  there  charged,"  etc.,  did  not  render  the 
indictment  defective. 

8.  Where  the  evidence  was  conflicting,  and 
that  of  the  state  tended  to  show  that  defend- 
ant, after  an  altercation  with  deceased  in  the 
dining  room  of  a  restaurant,  operated  by  the 
two  jointly,  went  into  the  front  room,  armed 
himself  with  a  revolver,  and,  returning,  pre- 
sented it  at  deceased  while  he  was  waiting  on  a 
customer,  and  that  deceased  merely  warded 
off  the  pistol  when  defendant  shot  him,  an  in- 
struction on  murder  in  the  second  degree  was 
justified  by  the  evidence. 

4.  Where  alleged  misconduct  of  a  juror  oc- 
curred in  the  presence  of  the  court  and  counsel 
for  defendant,  and  counsel  did  not  at  the  time 
except,  the  finding  of  the  court  that  there  was 
no  misconduct  cannot  be  disturbed  on  appeal. 

5.  In  a  criminal  case,  a  verdict  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

Appeal  from  circuit  court.  Dent  county; 
It.  B.  Woodside,  Judge. 

•John  Gleason  was  convicted  of  murder, 
and  appeals.    AfDrmed. 

At  the  April  term,  1809,  of  the  circuit 
court  of  Dent  county,  the  grand  Jury  of  that 
county  preferred  the  following  indictment  for 
murder  against  the  defendant  John  Gleason: 
"The  grand  Jurors  for  the  state   of  Missouri, 


summoned  from  the  body  of  the  Inhabitants 
of  Dent  county,  being  duly  impaneled,  sworn, 
and  charged  to  Inquire  within  the  body  of 
the  county  of  Dent  aforesaid,  on  their  oath 
do  present  and  charge  that  John  Gleason,  at 
Dent  county,  Missouri,  on  the  24tb  day  of  De- 
cember, 1898,  in  and  upon  one  Harry  Nelson, 
in  the  peace  of  the  state  then  and  there  be- 
ing, feionlously,  willfully,  deliberately,  pre- 
meditatedly,  and  on  purpose,  and  of  his  malice 
aforethought  did  make  an  assault  and  that 
the  said  John  Gleason  a  certain  pistol  then 
and  there  charged  with  gunpowder  and  lead- 
en balls,  which  said  pistol  he,  the  said  John 
Gleason,  In  his  hands  then  and  there  had  and 
held,  then  and  there  feloniously,  willfully, 
ddiberately,  premeditatedly,  on  purpose,  and 
of  his  malice  aforethought  did  discharge  and 
shoot  off,  to,  against  and  upon  the  said 
Harry  Nelson;  and  that  the  said  John  Glea- 
son, with  the  leaden  balls  aforesaid,  out  of 
the  pistol  aforesaid,  then  and  there  by  torn 
of  the  gunpowder  aforesaid,  by  the  said  John 
Gleason  discharged  and  shot  off  as  afore- 
said, then  and  there  feloniously,  willfully, 
deliberately,  premeditatedly,  on  purpose,  and 
of  his  malice  aforethought  did  strike,  pene- 
trate, and  wound  him,  the  said  Harry  Nel- 
son, then  and  thereby  feloniously,  willfully, 
deliberately  premeditatedly,  on  purpose,  and 
of  his  malice  aforethought  giving  to  him. 
the  said  Harry  Nelson,  in  and  upon  the 
upper  part  of  the  left  breast  of  him,  the 
said  Harry  Nelson,  one  mortal  wound  of 
the  depth  of  six  inches  and  of  the  breadth 
of  one  half  Inch,  of  which  mortal  wound  he, 
the  said  Harry  Nelson,  then  and  there  In- 
stantiy  died.  And  so  the  grand  Jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that 
the  said  John  Gleason  him,  the  said  Harry 
Nelson,  then  and  there,  by  the  means  afore- 
said, at  the  county  aforesaid,  on  the  day 
aforesaid,  feloniously,  wUlfully,  premeditat- 
edly, deliberately,  on  purpose,  and  of  his  mal- 
ice aforethought  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  state."  The  de- 
fendant was  duly  arraigned,  and  entered  his 
plea  of  not  guUty. 

After  two  mistrials,  the  prosecuting  attor- 
ney elected  to  prosecute  for  murda'  in  the 
second  degree  only,  and  defendant  was  again 
duly  arraigned,  and  the  cause  tried,  result- 
ing in  a  conviction  of  murder  in  the  second 
degree,  and  assessing  his  punishment  at  10 
years  in  the  penitentiary.  From  the  sen- 
tence on  that  verdict  defendant  appeals. 

The  defendant  and  Harry  Nelson,  the  de- 
ceased, were  partners  In  a  restaurant  busi- 
ness, in  the  dty  of  Salem,  at  the  time  of  the 
homicide.  The  deceased,  Nelson,  was  the 
cook  in  the  establishment  Prior  to  Decem- 
ber 24,  1898,  the  evidence  discloses  no  bad 
feeling  between  the  partners,  but  on  the  aft- 
ernoon of  that  day  it  appears  there  was  a 
rush  of  business,  and  about  4:30  or  5  o'clock 
deceased  came  into  the  front  room  of  the 
store,  and  complained   that  be  must  bave 
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more  help  in  tbe  dining  room  and  kitchen, 
saying  that  he  and  bis  boy  Roy  Nelson  conld 
not  do  all  tbe  work,  and  that  defendant 
was  sitting  there  smoking  his  pipe  and  doing 
nothing.  Another  assistant.  Rouse,  was  sent 
to  help  him,  and  deceased  returned  to  the 
kitchen  and  dining  room  to  serve  the  guests, 
who  were  complaining  of  the  delay.  In  a 
short  time— only  a  few  minutes— defendant 
came  to  tbe  dining  room,  and,  accosting  de- 
ceased. Inquired  what  he  w'ould  take  for  his 
interest  in  tbe  business  and  get  out  De- 
ceased replied,  "fifty  dollars  and  bis  wages." 
Defendant  refused  to  give  that  sum,  and  de- 
ceased again  made  tbe  charge  that  defendant 
was  not  doing  his  jiart,  to  which  defendant 
replied  deceased  was  a  liar.  Defendant  then 
returned  to  the  front  room,  and  placed  a  re- 
volver in  his  pocket— he  says  in  bis  pants 
pocket,  others  say  be  bad  it  In  bis  right- 
hand  hip  pocket  Thus  armed,  he  returned 
to  tbe  dining  room,  where  deceased  was  Just 
serving  some  oysters  to  a  guest  Defendant 
approached  deceased  where  be  was  standing 
near  the  table,  and  at  this  point  the  evidence 
becomes  very  conflicting  and  contradictory. 
On  the  part  of  tbe  stats  tbe  testimony  tends 
strongly  to  prove  that  defendant  came  Into 
the  dining  room  with  his  pistol  in  bis  hand, 
and  approached  deceased,  coming  within  five 
or  six  feet  of  him,  and  that  deceased,  seeing 
the  revolver,  struck  at  It  as  if  to  ward  It  oft, 
and  thereupon  defendant  shot  him  in  the 
breast,  giving  him  a  mortal  wound,  from 
which  he  Instantly  fell  to  tbe  floor,  and  ex- 
pired within  30  minutes;  that  deceased  had 
made  no  assault  on  defendant  prior  to  the 
presenting  of  the  revolver  at  him,  and  then 
only  to  avert  the  shot.  On  tbe  part  of  de- 
fendant the  evidence  tended  to  show  that  the 
wordy  altercation  was  renewed.  In  which 
each  gave  the  other  the  lie,  and  that  deceased 
BlapiMd  or  struck  defendant  vrlth  his  band  or 
flst,  and  then  reached  for  a  plate  on  the  ta- 
ble. Some  of  the  witnesses  say  he  threw  the 
plate,  and  others  that  he  reached  the  plate, 
but  it  was  knocked  from  bis  bands.  Still 
others  say  he  struck  defendant  and  knocked 
him  back,'  and  was  pursuing  the  flght  before 
defendant  drew  the  revolver  and  flred.  This 
court  cannot  reconcile  the  conflicting  state- 
ments of  tbe  witnesses  for  the  state  and  de- 
fendant There  was  also  evidence  that  de- 
fendant borrowed  the  pistol  that  forenoon 
about  11  o'clock;  that  when  he  came  back 
Into  the  dining  room,  after  getting  tbe  pistol 
in  the  front  room,  he  said,  "I'll  kill  some 

O       d  d ^n  nigger  before  sundown."    The 

deceased  was  a  negro  man.  There  was  some 
evidence  that,  after  defendant  bad  shot  and 
killed  deceased,  be  walked  out  of  the  dining 
room  through  the  front  room  and  into  the 
street;  that  there  was  some  blood  on  his 
forehead.  There  was  also  evidence  that 
there  was  a  contused  wound  on  bis  forehead 
after  be  was  arrested  and  placed  In  jail. 
Other  facts  may  be  noted  in  tbe  course  of 
the  opinion. 


J.  J.  Cope,  Wm.  P.  Elmer,  and  t>.  Jndson, 
for  appellant  Edward  O.  Crow,  Atty.  Gen., 
Sam.  B.  Jeffries,  and  Jerry  M.  JeSries,  for 
the  State. 

GANTT,  J.  (after  stating  the  facts>.  1. 
The  indictment  is  challenged  as  Insufficient, 
because  In  its  conclusion  it  does  not  allege 
that  "the  grand  jurors,  upon  their  oath  afore- 
said, do  say  that  the  said  John  Gleason,  him, 
tbe  said  Harry  Nelson,  then  and  there,  in 
manner  and  form  as  aforesaid,"  etc.  It  will 
be  observed  that  the  indictment,  in  lien  of 
the  words  "in  manner  and  form,"  charges 
that  the  defendant  "then  and  there,  by  the 
means  aforesaid,  at  the  county  aforesaid,  on 
the  day  aforesaid,  feloniously,  willfully,  pre- 
meditatedly,  deliberately,  on  purpose  and  of 
bis  malice  aforethought,  did  kill  and  murder, 
against  the  peace  and  dignity  of  the  state." 
Tbe  only  departure  from  a  correct  form  of 
the  conclusion  in  an  indictment  for  murder, 
of  which  defendant  complains.  Is  that  tbe 
pleader  used  tbe  words  "by  the  means  afore- 
said," Instead  of  "in  manner  and  form  afore- 
said." Tbe  conclusion  of  an  indictment  was 
an  essential  part  of  tbe  Indictment  at  com- 
mon law  and  such  has  been  tbe  uniform  rule 
In  this  state.  In  State  v.  Pemberton,  30  Mo. 
876,  this  court,  through  Judge  Napton,  held 
tbe  indictment  bad,  because  of  the  omission 
in  the  conclusion  of  the  name  of  the  de- 
ceased, and  that  our  statute  of  jeofails  did 
not  reach  such  an  omission  as  this,  but  only 
that  class  of  defects  mentioned  In  the  stat- 
ute, Boch  tbe  defendant's  title,  "with  force 
and  arms,"  etc.  In  Ex  parte  Slater,  72  Mo. 
102,  this  court  held  that,  when  our  Constitu- 
tion ordained  that  felonies  could  only  be  pros- 
ecuted by  indictment,  it  meant  the  common- 
law  Indictment  and  its  essentials.  In  State 
V.  Meyers,  99  Mo.  107,  12  S.  W.  616,  It  was 
again  ruled,  after  a  careful  review  of  tbe 
common  law  on  tbe  subject,  that  tbe  conclu- 
sion in  an  indictment  for  murder  is  an  es- 
sential part  of  the  Indictment  and  without 
this  allegation,  "And  so  tbe  grand  jurors,  or 
the  jurors  aforesaid,  upon  their  oath  do  say 
that  the  said  defendant  (naming  blm),  in  the 
manner  and  form  aforesaid,  him,  tbe  said  de- 
ceased (naming  him),  willfully,  feloniously," 
etc.,  "did  kill  and  murder,  against  the  peace 
and  dignity  of  the  state,"  the  indictment  only 
charged  manslaughter.  And  again,  in  State 
V.  Rector,  126  Mo.,  loc.  dt  341,  23  S.  W.  1078, 
it  was  ruled  that  It  was  necessary  to  charge 
In  the  conclusion  that  tbe  defendant  "did 
feloniously,  willfully,  deliberately,  premedi- 
tatedly,  and  of  his  malice  aforethought"  kill 
and  murder  the  deceased,  and  not  merely  "in 
manner  and  form"  "did  kill  and  murder," 
without  tho  qualifying  adverbs  above  noted. 
See,  also.  State  v.  Stacy,  103  Mo.  11,  15  S. 
W.  147;  State  v.  Purgerson,  152  Mo.  92,  53 
8.  W.  427;  State  v.  Evans,  158  Mo.,  loc.  clt. 
603,  59  S.  W.  994;  State  v.  Sanders,  158  Mo. 
610,  59  S.  W.  993,  81  Am.  St  Rep.  330.  State 
V.  Bums,  148  Mo.  167,  49  S.  W.  1006,  71  Am. 
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St  Rep.  588,  to  the  extent  that  it  approved 
an  Indictment  which  omitted  in  the  concln- 
sion  the  words  "upon  their  oath,"  1b  disap- 
proved. 

But,  conceding  that  the  conclusion  Is  an 
esRentlal  part  of  an  Indictment,  we  are  now 
called  upon  to  say  that  the  conclusion  of  this 
Indictment  is  utterly  insufficient,  because  the 
words  "in  the  manner"  are  omitted  there- 
from. It  win  be  noted  that  it  reads:  "And 
so  the  grand  Juroi's  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  John 
Gleason,  him,  the  said  Harry  Nelson,  then 
and  there,  by  the  means  aforesaid,  at  the 
county  aforesaid,  on  the  day  aforesaid,  felo- 
niously, willfully,  premedltatedly,  deliberate- 
ly, oil  purpose,  and  of  his  malice  aforethought 
<lid  kill  and  murder,  against  the  peace  and 
dignity  of  the  state."  Many  of  the  most  ap- 
proved forms  of  common-law  Indictments  use 
the  words  "by  the  means  aforesaid"  instead 
of  "in  the  form  aforesaid,"  and.  Indeed,  they 
seem  preferable.  3  Chltty's  Orim.  Law, 
•751;  1  East,  P.  C.  347,  sec.  117. 

The  indictment  is  In  the  full  form  of  the 
common-law  indictment  for  murder,  and  re- 
cites an  assault,  the  infliction  of  a  mortal 
wound,  and  that  Nelson  died  of  that  wound; 
and  In  this  part  of  the  Indictment  the  aver- 
ments are  full  and  technical  as  to  time,  place, 
Tnanner,  and  all  other  matters  essential. 
Having  alleged  all  these,  what  possible  fact 
Is  omitted  when  the  pleader  repeats:  "And 
so  the  grand  Jurors  aforesaid,  upon  their 
oath,  do  say  that  the  said  John  Gleason, 
him,  the  said  Harry  Nelson,  then  and  there, 
by  the  means  aforesaid,  at  the  county  afore- 
said, feloniously,"  etc.,  "did  kill  and  murder." 
The  words  mean,  and  expressly  Indicate  and 
state,  without  leaving  anything  for  Inference 
or  surmise,  the  manner  In  which  the  death 
of  the  deceased  was  brought  about.  Mind- 
ful as  we  are  of  the  importance  of  preserving 
every  essential  of  a  common-law  indictment, 
we  are  of  opinion  that  the  words  used  are 
sufficient  to  make  a  good  Indictment;  and 
the  words  "by  the  means  aforesaid,"  refer- 
ring as  they  do  to  the  exact  manner  of  the 
homicide,  with  the  other  words  in  the  con- 
clusion, are  sufficient.  It  is  passing  strange, 
however,  that  the  prosecuting  attorneys  will 
not  follow  the  recognized  forms  and  prece- 
dents. It  was  long  ago  remarked  by  Lord 
Mansfield  that,  while  "tenderness  ought  al- 
ways to  prevail  in  criminal  cases,  so  far  at 
least  as  to  take  care  that  a  man  may  not 
sufter  otherwise  than  by  due  course  of  law, 
tenderness  does  not  require  such  a  construc- 
tion of  words  as  would  tend  to  render  the 
law  nugatory  and  InetTectual,  and  destroy  or 
evade  the  very  end  of  it,  nor  does  It  require 
of  us  that  we  should  go  into  such  nice  and 
strained  critical  objections  as  are  contrary 
to  its  meaning  and  spirit"  1  Chitty,  Cr. 
Law,  170,  171. 

Again,  it  may  be  said  that  the  omission  of 
the  word  "with"  before  the  allegation  "a 
certain  pistol  then  and  there  charged  with 


Konpowder  and  leaden  balls,"  etc.,  renders 
the  indictment  defective,  in  falling  to  state 
with  what  Instrument  the  assault  was  made, 
as  in  State  t.  ITurgerson,  152  Mo.  92,  53  S.  W. 
427.    But,  as  was  pointed  out   In   State  v. 
Evans,  158  Mo.  603,  59  S.  W.  994,  and  in 
State  V.  Turlington,  102  Mo.  651, 16  S.  W.  14L 
the  use  of  the  word  "with"  before  the  word 
"pistol"   is   not  only  entirely   unnecessary, 
I  but  would  mar  the  strength  of  the  allegation; 
I  while  It  was  said  in  State  v.  Prendlble  that 
'  State  V.  Turlington,  supra,  should  not  be  fol- 
lowed.   A  careful  examination  of  the  most 
approved  precedents  will  demonstrate  that 
'  when  the  allegation  is  in  the  form  used  in 
i  this  indictment  the  word  "wltli,"  before  the 
I  words  "a  certain  pistol,"  etc.,  is  not  only 


not  necessary,  but  is  not  in  accord  with  the 
approved  forms.    1  Wharton's  Precedents  of 
Indictments  and  Pleas,  115,  117,  117a,  117b, 
117e;    Bishop's  Directions  and  Forms,  sec. 
620;  3  Chltty's  Gr.  Law,  'page  752.    So  that 
the  omission  of  the  word  "with"  in  the  con- 
nection   noted    was    proper.     This    conclu- 
sion in  no  wise  conflicts  with  those  cases  in 
which  it  was  held  necessary  to  charge  that 
the  assault  was  made  with  an  ax,  or  a  sword, 
or  other  similar  Instrument    In  this  indict- 
ment, as  in  the  forms  which  It  followed.  It 
la  expressly  alleged  further  on  in  the  indict- 
ment that  "with"  the  leaden  balls  the  de- 
fendant did  strike  and  wound  the  deceased. 
2.  It  is  urged  as  error  that  the  court  im- 
properly Instructed  on  murder  in  the  second 
degree,  when  there  was  nothing  more  tlian 
manslaughter  in   the  fourth  degree  in  the 
case.    To  this  we  cannot  give  our  consent 
The  evidence  was  conflicting,  but  the  state's 
evidence   tended   to    show    that   defendant 
smarting  under  the  charge  that  he  was  not 
doing  his  duty,  became  involved  in  a  quarrel 
with  deceased,  and  that  each  passed  the  lie; 
that  thereupon  defendant  went  into  the  front 
room,  armed  himself  with  the  revolver,  and 
returned  to  the  dining  room,  and  had  pre- 
sented It  at  deceased  while  he  was  engaged 
waiting  on  a  customer,  and  that  deceased 
did   no   more  than   to  ward   oft  the   pistol 
when  defendant  shot   him.    While    defend- 
ant's testimony  tends  to  show  deceased  was 
the  aggressor,  and  had  assaulted  blm  first 
an  issue  of  fact  was  thus  presented,  and  it 
was  the  duty  of  the  court  to  present  the 
law  of  the  case  in  the  alternative.     If  the 
Jury  found  that  deceased  was  not  the  ag- 
gressor, but  had  called  defendant  a  liar,  and 
that.  Incensed  at  the  Insult  but  without  law- 
ful provocation,  defendant  willfully  and  in- 
tentionally shot  deceased  In  a  vital  part  with 
a  deadly  weapon,  then  he  was  guilty  of  mur- 
der in  the  second  degree.    On  the  other  hand, 
the  court  Instructed  the  Jury  both  on  self- 
defense  and  manslaughter,  leaving  to  them 
to  determine  the  facts.    There  was  no  error 
in  the  instructions,  and  they  were  exceeding- 
ly favorable  to  defendant     Nor   are   they 
open  to  the  criticism  that  they  were  not  bas- 
ed on  the  evidence. 
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3.  Tbe  defendant  complains  of  certain  Jo- 
rora.  The  alleged  mlscondnct  of  the  jnror 
Asliar  occurred.  If  at  all,  In  tbe  immediate 
presence  of  the  court  and  defendant  and  bis 
counsel,  and  no  objection  waa  taken  to  It. 
The  court  -was  not  requested  to  admonish  or 
caution  the  Juror,  and  no  mention  was  made 
of  It  until  after  verdict.  Counsel  were  re- 
miss If  they  obseryed  misconduct,  and  failed 
to  call  the  court's  attention  to  It  at  tbe  time. 
But,  as  a  matter  of  fact,  tbe  court  found 
there  was  no  such  misconduct.  He  saw  tbe 
Jtvor,  beard  the  evidence  on  both  sides,  and 
his  finding  must  settle  that  issue. 

As  to  Jurors  Maledy  and  Horner,  neither  of 
them  had  heard  any  of  tbe  evidence  or  talked 
with  a  witness.  Neither  had  formed  or  ex- 
pressed an  opinion,  and  tbe  trial  court  found 
as  a  fact  that  their  answers  on  their  vohr 
dire  were  true.  The  rumor  that  one  Jnror 
on  a  former  trial  had  been  approached  In  no 
way  disqualified  the  Juror  who  bad  heard  It 
Tbe  examination  of  these  charges  against  the 
Jurors  was  before  the  trial  Judge,  who  had 
an  opportunity  to  weigh  the  evidence,  and 
there  is  no  ground  for  finding  that  he  exer- 
cised an  unwise  discretion  In  denying  a  new 
trial  on  this  ground.  Tbe  defendant  had  a 
fair  trial,  and  It  was  peculiarly  a  case  for  a 
Jury  to  determine  the  facts. 

It  is  not  our  province  to  Interfere  with  a 
verdict  where  the  contention  is  merely  that 
the  weight  of  the  evidence  Is  against  the  ver- 
dict We  are  in  no  position  to  weigh  the  evi- 
dence, where  the  evidence  is  confiicting,  as 
this  was. 

Tbe  Judgment  must  be  and  is  affirmed. 

BUKGESS  and  FOX,  JJ.,  concur. 


TUFTS  V.  LATSHAW. 

(Supreme  Court  of  Missonri,  Division  No.  Z. 
Feb.  24,  1903.) 

PARTNERSHIP  BSTATB-ADMINISTRA TOR— PER- 
SONAL. FUNDS— MINOLINO  FUNDa-LIABIL- 
ITY—REFBRBB—PINDINaS- APPEAL. 

1.  Where  a  suit  la  brought  against  the  sur- 
viving partner  by  the  administrator  of  the  de- 
ceased partner  to  recover  the  proceeds  of  prop- 
«il7  belonging  to  the  partnership  estate,  there 
having  been  added  to  such  property  money  and 
property  of  the  surviving  partner,  a  court  of 
eqnity  alone  has  jurisdiction. 

2.  The  finding  of  facts  by  a  referee  stands 
aa  a  verdict  of  a  jury. 

8.  On  appeal  from  a  judgment  rendered  on 
the  report  of  a  referee,  an  objection  that  the 
evidence  fails  to  sustain  a  certain  finding  of 
fact  is  not  available,  where  not  made  in  excep- 
tions to  the  referee's  report. 

4.  Where  a  surviving  partner  continues  the 
business  of  the  firm,  and  uses  its  assets,  until 
be  makes  an  assignment  to  the  defendant,  and 
mixes  the  property  with  his  own  so  that  it 
cannot  be  separated  nor  the  amount  of  each 
ascertained,  the  whole  becomes,  both  in  law 
and  equity,  the  property  of  the  partnership  es- 
tate. 

Appeal  from  circuit  court,  Jackson  county. 


Suit  by  Freellng  Tufts,  as  administrator 
of  the  estate  of  William  O.  Harvey,  deceas- 
ed, and  in  charge  of  the  partnership  estate 
of  D.  W.  Williams  &  Co.,  against  Henry 
J.  Latshaw,  as  assignee  of  D.  W.  Williams 
&  Co.  From  a  judgment  for  plaintlfl,  de- 
fendant appeals.    Affirmed. 

Prior  to  and  at  tbe  time  of  tbe  death  of 
W.  G.  Harvey,  which  occurred  on  tbe  18th 
day  of  December,  1888,  he  and  one  D.  W. 
Williams  were  partners,  doing  business  un- 
der the  firm  name  and  style  of  D.  W.  Wil- 
liams &  Co.  Harvey  died,  as  before  stated, 
and  Williams  qualified  as  surviving  partner, 
and  continued  the  business  as  before  in  the 
firm  name.  He  bought  and  sold  goods  and 
conducted  tbe  business  as  it  had  been  con- 
ducted before  Harvey's  death.  In  Septem- 
l>er,  1880.  a  creditor  of  the  copartnership  es- 
tate filed  in  tbe  probate  court  a  motion  to 
require  Williams  to  give  a  new  bond.  This 
motion  was  heard  on  the  22d  day  of  Sep- 
tember, 1880,  and  was  sustained  by  tbe 
court;  and  on  the  same  day  Williams  made 
an  assignment  to  tbe  defendant,  Latshaw, 
and  delivered  to  him  possession  of  all  the 
property  of  D.  W.  Williams  &  Co.,  consist- 
ing of  a  stock  of  merchandise,  notes,  and 
accounts,  amounting  in  the  aggregate  to  $71,- 
316.37.  The  merchandise,  of  which  the  de- 
fendant took  possession,  was  appraised  at 
$39,157.84.  This  consisted  largely  of  goods 
that  were  on  hand  at  the  time  of  Harvey's 
death.  Williams  testified  that  he  bad,  sub- 
sequent to  Harvey's  death,  purchased,  with 
tbe  proceeds  of  goods  sold,  other  goods,  and 
also  that  be  bad  borrowed  money  with  which 
be  bad  purchased  goods.  However,  it  was 
conclusively  shown  by  the  inventories  made 
by  Williams,  when  he  qualified  as  surviving 
partner,  and  by  Latshaw,  when  tbe  deed 
of  assignment  was  executed,  that  practically 
all  of  the  merchandise  on  hand  at  the  time 
W'illiams  made  the  assignment  was  the  same 
property  that  was  on  hand  at  the  time  of 
Harvey's  death.  The  notes  and  accounts 
were  what  remained  uncollected  of  the  notes 
and  accounts  due  the  firm  at  the  time  of 
Harvey's  death.  Williams,  subsequent  to 
Harvey's  death,  speculated  in  whisky,  buy- 
ing tbe  same  in  bond.  For  tbe  purpose  of 
carrying  on  this  speculation,  he  borrowed 
money  from  various  parties,  and  hypothecat- 
ed warehouse  receipts  for  whisky  to  secure 
tbe  same.  For  the  purpose  of  protecting 
these  individual  creditors  he  made  the  as- 
signment, and  delivered  to  defendant  tbe 
property  of  D.  W.  Williams  &  Co.,  which 
was  in  his  possession  as  such  surviving  part- 
ner. Tbe  papers  In  this  case,  including  the 
bill  of  exceptions,  as  also  the  papers  in  tbe 
assignment  and  the  papers  in  tbe  copartner- 
ship estate,  cannot  be  found,  and  there  Is 
therefore  no  means  whatever  of  settling  any 
controverted  questions  as  to  tbe  facts.  Tbe 
cause  seems  to  have  been  referred  to  Hon. 
F.  P.  Sebree,  as  referee,  who,  after  hearing 
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tbe  eyidence,  submitted  to  the  court  his  re- 
port, as  follows: 

"To  the  Honorable  the  Circuit  Court  of 
Jackson  County,  Missouri:  This  cause  hay- 
ing been  referred  to  me  by  the  said  court, 
with  directions  to  hear  and  decide  the  Is- 
sues Involved  therein,  I  make  and  submit 
the  following  report  After  being  duly 
sworn  as  referee,  I  proceeded  to  hear  and 
take  the  evidence,  and  herewith  return  the 
same. 

"Finding  of  Facts. 

"I  find  the  facts  to  be  that  on  and  prior 
to  the  18th  day  of  May,  1889,  David  W. 
Williams  and  William  O.  Harvey  were  part- 
ners, engaged  In  the  wholesale  liquor  busi- 
ness at  Kansas  City,  Mo.,  under  the  firm 
name  of  D.  W.  Williams  &  Co.  On  said 
date  said  William  G.  Harvey  died  Intestate, 
and  the  plaintiff.  Freellng  Tufts,  thereupon 
was  appointed,  and  Is  yet,  the  administrator 
of  the  individual  estate  of  the  said  Harvey. 
The  surviving  partner  of  the  said  firm,  David 
W.  Williams,  on  or  about  the  23d  day  of 
May,  1889,  qualified  as  the  administrator  of 
the  said  partnership  estate,  and  as  such  took 
charge  of  the  assets  thereof,  which  at  the 
time  were  appraised  at  $149,062.97;  the 
stock  of  merchandise  on  hand,  furniture, 
and  fixtures  being  appraised  at  $54,658.58, 
and  the  accounts  and  bills  receivable  being 
appraised  at  $94,365.59.  The  liabilities  of 
the  firm  amounted  to  $87,062.18.  David  W. 
Williams  continued  to  conduct  the  business 
at  the  same  place  and  under  the  same  name 
of  D.  W.  Williams  &  Co.,  selling  and  dispos- 
ing of  goods,  buying  goods,  and  replenishing 
the  said  stock  with  the  proceeds  of  collec- 
tions of  said  accounts  and  bills,  and  from 
sales  of  goods  and  from  money  borrowed, 
and  collecting  the  accounts  and  bills  re- 
ceivable, and  making  payments  on  the  debts 
of  tbe  firm.  In  the  usual  «conrse  of  the  busi- 
ness, as  It  was  conducted  by  the  firm  be- 
fore tbe  death  of  the  said  Harvey,  until  the 
22d  day  of  September,  1890,  when  he  made  a 
general  assignment  for  the  benefit  of  his 
creditors  to  the  defendant,  Latshaw,  which 
Is  hereafter  referred  to. 

"The  stock  of  goods,  fumlttu'e,  and  fix- 
tures of  the  partnership  estate  of  D.  W.  Wil- 
liams &  Co.  were  of  the  value  put  upon  them 

by  the  appraisers,  to  wit $54,658  58 

And    D.    W.    Williams    collected 

from  the  notes  and  accounts  the 

sum  of 14,154  83 


$68,813  41 
"On  the  12th  day  of  September,  1890,  one 
of  the  creditors  of  the  estate  of  D.  W.  Wil- 
liams &  Co.  gave  notice  to  D.  W.  Williams, 
the  administrator  of  the  partnership  estate, 
that  it  would,  on  the  22d  day  of  September, 
1890,  or  as  soon  thereafter  as  It  could  be 
heard,  apply  to  the  probate  court  of  Jackson 
county.  Mo.,  for  an  order  on  him  to  give 
a  new  bond,  as  such  administrator,  for  the 


reason  that  the  sureties  on  bla  bond  were 
about  to  become  nonresidents  of  Missouri, 
that  they  had  disposed  of  and  removed  their 
property  beyond  the  jurisdiction  of  the  court, 
and  were  insufficient  On  the  2l8t  day  of 
September,  1890,  the  application  for  a  new 
bond  was  heard  by  the  probate  court,  and 
the  said  court,  found  on  application  to  me, 
made  an  order  on  said  D.  W.  Williams  to 
give  a  new  bond  in  the  sum  of  $50,000  with- 
in five  days.  On  the  30th  of  S^tember, 
1890,  the  probate  court  found  that  said  Wil- 
liams had  failed  to  give  such  bond,  and 
thereupon  revoked  his  letters  of  administra- 
tion, and  ordered  that  be  have  no  further 
authority  over  the  assets  of  the  estate,  and 
appointed  the  plaintiff  the  administrator  of 
the  said  estate,  and  ordered  the  estate  Into 
his  bands.  On  the  22d  day  of  September, 
1890,  the  day  set  In  the  notice  for  tbe  ap- 
plying for  the  order  for  a  new  bond,  the 
said  D.  W.  Williams  made  the  deed  of  as- 
signment to  the  defendant,  LAtshaw,  In 
which  was  Included  the  said  stock  of  goods 
then  on  hand,  the  book  accounts  and  bills 
receivable,  and  the  Interest  of  said  D.  W. 
Williams  In  certain  real  estate.  The  defend- 
ant, H.  J.  I.iatshaw,  at  once  qualified  as  as- 
signee, and  took  the  assigned  property  Into 
his  possession,  and  had  the  same  InToiced 
and  appraised.  The  appraisement  shows 
that  the  assigned  estate  was  of  the  value 
of  $71,361.37,  made  up  of  the  following  Items, 
via.: 

Bills  receivable $  8,736  32 

City  accounts  8.372  88 

Country  accounts   2,167  16 

Interest  on  note 31  0.1 

Cash  on  hand 1  14 

MerctiaDdise,  Including  fixtures....     39,157  84 

Total  merchandise,  accts.,  etc...  $71,361  37 

"The  merchandise  assigned  to  defendant, 
liStshaw,  consisted  partly  of  goods  which 
were  on  hand  at  the  time  of  the  death  of 
William  Q.  Harvey,  partly  of  the  goods  pur- 
chased with  the  proceeds  of  the  sales  of 
goods  which  were  on  hand  at  the  time  of  his 
death,  and  partly  of  goods  purchased  with 
money  borrowed  by  Williams  after  the  death 
of  said  Harvey.  But  there  was  no  separate 
account  kept  of  these  several  lots  of  goods 
nor  of  the  sales  therefrom,  and  It  is  im- 
possible to  separate  or  distinguish  the  goods 
of  the  several  lots,  or  the  proceeds  of  sales 
that  were  made  from  them.  The  accounts 
and  notes  that  were  assigned  to  defendant, 
Latshaw,  consist  partly  of  accounts  and 
notes  In  the  conduct  of  the  business  after 
the  death  of  said  Harvey,  and  the  proceeds 
of  accounts  and  notes  collected  by  said  Lat- 
shaw were  derived  from  both  classes  of  said 
notes  and  accounts,  but  the  amount  of  the 
collections  from  each  class  cannot  be  de- 
termined from  the  evidence.  From  the  sales 
of  merchandise,  furniture  and  fixtures,  and 
collection  of  notes  and  accounts  the  defend- 
ant, Latshaw,  received  and  had  on  hand, 
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after  paying  certain  expensea  on  May  6, 
1895,  tbe  sum  of  $11,241.41,  and  yet  has  that 
amount  on  hand  so  far  as  appears  from  the 
evidence. 

"After  the  death  of  said  Harvey,  the  Na- 
tional Bank  of  Commerce,  a  creditor  of  the 
copartnership,  had  two  claims  allowed 
against  the  estate,  which  still  remain  un- 
paid.   These  are  as  follows: 

August  2,  1889 112,228  81 

"        «       "    8,05106 

$20,274  37 

"These  were  tbe  only  demands  allowed 
against  tbe  partnership  estate;  D.  W.  Wil- 
liams having  adjusted  all  the  others  either 
by  payment  In  full  or  by  giving  notes  sign- 
ed T).  W.  Williams  &  Ck).'  The  partnership 
estate  has  no  property  unless  It  is  entitled 
to  the  fund  here  sued  for,  and  D.  W.  Wil- 
liams ic  Insolvent,  and  his  bond  as  adminis- 
trator of  the  partnership  estate  is  Insuffi- 
cient 

'Ck>ncluslon. 

"This  Is  a  suit  in  equity,  whereby  It  Is 
Bought  by  the  plaintlS,  as  administrator  of 
the  partnership  estate  of  D.  W.  Williams  & 
Co.,  to  obtain  a  judgment  or  decree  against 
the  defendant,  who  is  assignee  of  D.  W.  Wll- 
Uamu,  to  pay  over  to  tbe  plaintiff  all  the 
funds  In  his  possession  which  he  holds  as 
such  assignee.  The  evidence  shows,  without 
room  for  controversy,  that  the  funds  now  In 
tbe  assignee's  hands  are  tbe  proceeds  of  the 
old  stock  of  the  partnership  estate  of  D.  W. 
Williams  &  Co.,  with  additions  added  there- 
to at  times  by  Williams,  whlqh  were  pur- 
chased by  the  proceeds  of  sales  from  the  old 
stock  and  from  collections  from  the  old  ac- 
counts, and  from  money  furnished  by  Wil- 
liams from  his  Individual  resources;  but,  as 
no  separate  showing  was  or  could  be  made 
of  that  part  was  purchased  by  Williams' 
Individual  money,  it  will  have  to  be  held  that 
all  those  funds  In  the  assignee's  hands  were 
proceeds  of  tbe  old  partnership  estate  of  D. 
W.  Williams  &  Co.  Tbe  evidence  also  shows 
that  the  partnership  estate  Is  Indebted  to  the 
National  Bank  of  Commerce  in  the  sum  of 
$20,274.37,  with  Interest  thereon  from  August 
2,  1889,  amounting  to  between  $27,000  and 
$30,000,  and  that  such  estate  Is  insolvent, 
having  no  property  whatever,  unless  the 
funds  In  the  assignee's  hands  belong  to  it 
It  Is  also  clear  that  D.  W.  Willian^B  received 
as  surviving  partner,  in  merchandise  and  fix- 
tures, $54,658.58,  and  that  be  collected  on  the 
accounts  $14,164.83,  making  a  total  of  $68,- 
818.41,  and  that  he  paid  the  debts  of  tbe 
partnership  estate  to  the  amount  of  $66,- 
787.81.  The  evidence  also  satisfactorily 
proves  that  D.  W.  Williams  is  insolvent,  and 
that  his  bond  as  administrator  is  insufficient. 

"Such  being  tbe  facts,  the  plaintiff  would 
seem  to  be  entitled  to  recover,  unless  one  of 
tbe  following  defenses  urged  by  the  defend- 
ant's counsel  should  defeat  such  recovery: 


"(1)  Tbe  first  contention  of  tbe  defendant 
Is  that  this  court  has  no  jurisdiction  of  the 
cause  of  action,  as  by  the  law  of  this  state 
all  matters  relating  to  the  administration  of 
estates  of  deceased  persons,  and  tbe  recovery 
of  property  belonging  to  them,  belong  exclu- 
sively to  the  probate  courts.  From  the  find- 
ing of  facts  It  will  be  seen  that  the  money  in 
the  hands  of  the  defendant  Is  the  proceeds  of 
property  belonging  to  the  old  partnership 
estate  of  WllllamB  &  Harvey,  there  having 
from  time  to  time  been  added  to  such  prop- 
erty money  and  property  of  D.  W.  Williams. 
But  the  amounts  added  by  Williams  were 
not  kept  separate,  and  there  Is  no  evidence 
which  tends  to  distinguish  or  separate  the  one 
from  the  other.  In  this  state  of  affairs  a 
court  of  equity  alone  has  tbe  jurisdiction  and 
power  to  search  out  and  follow  up  the  trust 
fund,  and  direct  what  disposition  shall  be 
made  of  it;  and  it  has  always  been  held  in 
this  state  that  the  probate  courts  have  no 
such  equitable  powers,  the  last  case  being 
that  of  Estate  of  Glover,  127  Mo.  163,  29  S. 
W.  982.  I  conclude,  therefore,  that  the  court 
has  jurisdiction  of  the  cause  of  action. 

"(2)  The  defendant's  counsel  also  takes  tbe 
position  In  their  brief  that,  as  D.  W.  WUllams 
had  paid  or  adjusted  the  debts  of  the  old  firm 
of  Williams  &  Harvey  to  an  amount  exceed- 
ing by  at  least  $10,000  tbe  value  of  the  es- 
tate that  came  into  his  hands  as  administra- 
tor thereof,  therefore  he  had  the  right  to  use 
tbe  property  of  the  old  estate  in  making  this 
assignment,  and  that  the  assignment  ought 
for  that  reason  to  legally  vest  the  property 
In  the  defendant  The  position  of  counsel  is 
founded,  first,  on  a  misconception  of  the 
facts.  It  Is  true  that  WllUams  testified  that 
he  received  merchandise  and  fixtures  to  the 
value  of  $54,858.58,  and  that  he  collected  on 
accounts  $14,154.83,  making  a  total  of  $68,- 
813.41,  and  that  he  paid  on  the  debts  of  the 
estate  an  amount  exceeding  this  sum  by  more 
tban  $10,000;  or,  in  other  words,  that  he  paid 
on  the  debts  more  tban  $78,813.41.  While 
Williams  is  no  doubt  honest  in  his  testimony, 
still  bis  mistake  Is  so  evident  that  there  can 
be  no  question  about  it,  for  tbe  debts  of  tbe 
estate  amounted  to  $87,062.18,  and  $20,274.87 
thereof  have  never  been  i>aid;  consequently 
be  could  have  paid  but  $66,787.81,  being 
$2,025.60  less  tban  the  value  of  the  merchan- 
dise and  tbe  amount  collected  by  him  on 
the  accounts.  Furthermore,  while  Williams 
swears  that  he  collected  on  the  notes  and  ac- 
counts only  about  $14,154.83,  the  evidence 
fails  to  show  exactly  bow  much  more  was 
collected  on  them  by  tbe  defendant  after  they 
came  Into  his  bands,  but  It  does  appear  that 
from  such  collections  defendant  received  at 
least  $4345.  Therefore,  If  tbe  position  of 
the  counsel  were  tbe  correct  one  as  to  tbe 
law,  the  defense  now  being  considered  would 
not  prevent  a  recovery  of  the  $6,370.60,  as 
the  value  of  merchandise  and  collections  by 
Williams  and  defendant  amounted  to  this 
and  above  what  Williams  paid  out  on  the 
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debts.  But  I  cannot  agree  with  counsel  In 
tbeir  position  as  to  the  law.  When  Williams 
took  charge  of  this  estate  as  surviving  part- 
ner there  were  debts  against  the  estate  of 
$87,062.18.  These  debts  were  entitled  to  be 
allowed,  and  paid  pro  rata,  so  far  as  the  prop- 
erty of  the  estate  would  pay  them.  But  It 
appears  that  the  only  debts  that  were  allowed 
against  the  estate,  amounting  to  more  than 
$20,000,  were  the  only  ones  upon  which  no 
payments  were  made,  and  they  remain  whol- 
ly unpaid.  An  administrator  has  no  right  to 
pay  hi  full  a  part  of  the  debts  and  leave 
other  debts  entirely  unpaid,  and  then,  with 
the  property  of  the  estate  still  In  bis  pos- 
session, claim  that,  as  he  has  paid  out  as 
much  as  the  property  was  worth,  the  prop- 
erty still  on  hand  does  not  belong  to  the 
estate.  Such  a  doctrine  as  this  would  vir- 
tually place  with  the  administrator  the  power 
to  prefer  creditors,  and  pay  some  in  full  and 
leave  others  wholly  unimid.  The  duty  of  the 
administrator  is  to  collect  and  preserve  the 
estate,  and  pay  It  out  on  the  demands  al- 
lowed pro  rata,  under  orders  of  the  probate 
court;  and  when  he  assumes  to  do  other- 
wise, until  all  the  debts  are  given  their  share, 
the  property  in  his  hands  is  subject  to  be 
used  in  the  payment  of  such  debts,  even  if 
be  has  expended  the  full  value  or  more  of 
the  property  of  the  estate  in  paying  the  other 
debts  in  full.  So,  in  this  case,  as  the  defend- 
ant stands  in  the  shoes  of  Williams,  having 
In  charge  this  trust  fund,  as  much  within  the 
reach  of  the  court  as  it  would  be  if  Williams 
himself  held  it,  it  seems  to  me  that  Justice 
demands  that  the  court  take  it  and  replace  It 
in  the  hands  of  the  administrator  of  the  part- 
nership estate,  to  be  by  him  administered  ac- 
cording to  law.  My  finding  Is  that  plain- 
tiff is  entitled  to  a  Judgment  that  the  de- 
fendant pay  over  to  him  the  said  sam  of  $11,- 
214.41,  less  proper  allowances  to  the  assignee 
for  his  unpaid  services  and  expenses. 

Oosts. 

r.  P.  Barnett,  as  stenographer $  12  00 

P.  P.  Sebree,  referee 150  00 

$162  00 
"Respectfully  submitted, 

"Frank  P.  Sebree,  Referee." 

Thereafter,  and  in  due  time,  the  defendant 
filed  his  exceptions  to  said  report,  which, 
omitting  the  caption,  were  as  follows:  "Now 
comes  H.  J.  Latshaw,  assignee,  defendant, 
and  files  his  exceptions  to  the  report  of 
Frank  Sebree,  Esq.,  referee,  both  as  to  the 
findings  of  fact  and  the  conclusions  of  law 
reported  by  said  referee,  and  defendant  ex- 
cepts to  said  report  on  the  following  grounds, 
to  wit:  First.  The  findings  of  the  referee 
are  against  the  evidence  and  the  weight  of 
the  evidence.  Second.  The  findings  of  the 
referee  are  against  the  facts  proven  in  evi- 
dence, and  his  conclusions  are  against  the 
law.  Third.  Because  the  referee  found  the 
fact  to  be  that  D.  W.  Williams,  surviving 
partner  of  the  estate  of  which  plaintiff  is 


now  In  charge,  had  not  paid  out  on  the 
obligations  of  said  partnership  as  much  as 
the  combined  value  of  ItB  property  and  the 
amount  collected  from  debts  due  said  estate; 
whereas,  the  undisputed  testimony  shows 
that  said  Williams  bad  in  truth  paid  out  on 
partnership  debts  some  $10,000  or  more  In 
excess  of  the  total  value  of  said  estate. 
Fourth.  Because  the  referee  fails  in  his  re- 
port to  state  any  account  between  the  part- 
nership estate  of  which  plaintiff  Is  adminis- 
trator, and  to  make  any  finding  as  to  how 
much,  if  anything.  Is  due  from  D.  W.  Wil- 
liams to  said  partnership  estate.  Fifth.  Be- 
cause the  referee  erred  in  admitting  in  evi- 
dence, against  the  objections  of  defendant, 
the  purported  list  of  liabilities  of  said  part- 
nership attached  to  the  original  inventory  of 
said  estate,  and  in  basing  his  finding  of  the 
amount  of  partnership  liabilities  on  said  in- 
comi>etent  and  Inadmissible  evidence.  Sixth. 
Because  the  referee  erred  in  his  conclusion 
of  law  that  it  was  necessary  for  an  account- 
ing to  be  had  In  the  probate  court  between 
plaintiff  and  D.  W.  Williams,  and  an  in- 
debtedness by  the  latter  to  the  estate  there 
found  and  adjudged,  as  a  condition  precedent 
to  the  right  of  plaintiff  to  maintain  this  ac- 
tion in  the  circuit  court.  Seventh.  Because 
the  referee  erred  in  his  conclusion  of  law 
that  It  was  immaterial  even  If  Williams  had 
paid  out  the  full  value  of  the  estate  to  its 
creditors,  and  more  besides  of  his  own  means, 
and  In  holding  that  plaintiff  Is  entitled  to 
recover  the  entire  fund  In  controversy,  re- 
gardless of  whether  there  is  any  indebted- 
ness from  Williams  to  the  estate,  and  re- 
gardless of  how  small  a  proportion  of  the 
ftmd  may  be  the  proceeds  of  partnership 
property,  or  whether  the  estate  has  been 
fully  compensated  by  Williams  for  such  prop- 
erty. Wherefore,  defendant  prays  that  his 
exceptions  to  said  report  be  sustained,  that 
the  findings  and  conclusions  of  the  referee 
be  set  aside,  and  that  on  the  evidence  and 
record  findings  be  entered  for  defendant,  and 
plaintlfrs  petition  dismissed." 

Thereafter,  upon  the  hearing  of  said  ex- 
ceptions, the  same  were  by  the  court  over- 
ruled, and  to  the  action  of  the  court  in  over- 
ruling same  defendant  then  and  there  duly 
excepted  at  the  time.  And  thereupon  the 
court  rendered  the  following  Judgment  in 
said  cause:  "Now,  at  this  day,  come  said 
parties  by  their  respective  attorneys,  the  said 
plaintiff  by  C.  S.  Owsley  and  Elijah  Robin- 
son, his  attorneys,  and  the  said  defendant 
by  R.  E.  Ball  and  C.  H.  Nearing,  his  attor- 
neys, and  the  exceptions  heretofore  filed  by 
the  defendant  herein  to  the  report  of  the 
referee  heretofore  filed  in  this  cause  coming 
on  to  be  heard,  and  being  submitted  to  the 
court,  and  by  the  court  duly  heard  and  con- 
sidered, are  by  the  court  overruled,  and  the 
said  report  of  the  referee  Is  by  the  court 
approved  and  confirmed.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  said  defendant,  as  assignee  of  D. 
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"W.  WUliams  &  Co.,  as  aforesaid,  pay  to 
said  plaintiff,  as  administrator  of  the  estate 
of  the  said  W.  G.  Harvey,  deceased,  tlie 
funds  In  his  hands,  amounting  to  the  sum 
of  eleven  thousand  two  hundred  and  four- 
teen dollars  and  forty-one  cents  ($11,214.41); 
and  that  said  plaintiff  have  and  recover  of 
said  defendant  said  sum,  together  with  bis 
said  costs  and  charges  In  and  about  this  suit 
laid  out  and  expended;  and  that  execution 
may  issue  to  enforce  this  Judgment  And 
it  is  further  ordered  by  the  coui-t  that  a  fee 
of  one  hundred  and  fifty  dollars  ($150)  be, 
and  the  same  is  hereby,  allowed  to  FYank 
P.  Sebree  for  his  services  as  referee  In  this 
cause;  and  that  a  fee  of  twelve  ($12)  dol- 
lars be,  and  the  same  is  hereby,  allowed  to 
Fred.  P.  Barnett  for  his  services  as  stenog- 
rapher in  this  cause,  and  that  said  fees  be 
taxed  as  costs  in  this  cause." 

Thereafter  defendant  filed  motions  for  new 
trial  and  In  arrest,  which  being  overruled  he 
saved  his  exceptions,  and  brings  the  case  to 
this  court  by  appeal  for  review. 

0.  H.  Xearlng  and  R.  E.  Ball,  for  appel- 
lant Elijah  Koblnson  and  C.  S.  Owsley,  for 
respondent 

BUKGESS.  J.  (after  stating  the  facta).  It 
bas  been  held  by  this  court  in  numerous 
cases  that  the  finding  of  facts  by  a  referee 
stands  as  the  verdict  of  a  Jury,  and,  where 
there  is  any  evidence  to  support  it  the  Su- 
preme Court  will  presume  the  evidence  be- 
fore him  properly  weighed,  and  the  proper 
effect  given  to  It  Western  Boatmen's  Benev. 
Asso.  V.  Krlbben,  48  Mo.  37;  Franz  v.  Die- 
trick,  48  Mo.  95;  Gimbel  v.  Plgnero,  62  Mo. 
240;  Young  v.  Powell,  87  Mo.  128;  Wiggins 
Ferry  Co.  v.  Chicago  &  Alton  Ry.  Co.,  73 
Mo.  389,  39  Am.  Rep.  519;  Chew  v.  EUing- 
wood,  80  Mo.  260,  56  Am.  Rep.  429;  Darling 
V.  Potts,  118  Mo.  506,  24  S.  W.  461.  And 
especially  is  this  so  where  the  bill  of  excep- 
tions cannot  be  found,  as  In  the  case  in  hand, 
and  there  Is  no  means  of  settling  any  con- 
troverted question  as  to  what  the  evidence 
was  with  respect  thereto. 

It  is  claimed  by  defendant  that,  even  if  the 
action  be  construed  as  one  to  impress  a  fund 
arising  from  intermingled  trust  and  individ- 
ual property,  there  is  no  proof,  or  attempt  to 
prove,  that  the  assets  assigned  to  defendant 
were  any  part  of  the  original  partnership 
stock,  or  that  such  assets,  or  any  part  there- 
of, were  bought  with  the  proceeds  of  the 
original  partnership  estate.  But  no  such 
point  was  raised  by  the  exceptions  to  the 
report  of  the  referee,  and  in  rarder  to  be 
available  upon  this  appeal  they  should  have 
been  pointed  out  in  the  exceptions  to  the 
report  and  as  this  was  not  done  they  cannot 
be  considered.  Wiggins  Ferry  Co.  v.  Rail- 
road, 73  Mo.  388,  39  Am.  Rep.  519;  Singer 
Manufacturing  v.  Glvens,  35  Mo.  App.  602; 
Ward  v.  Craig,  87  N.  Y.  550;  Pomeroy  v. 
Underbill^  7  Hill  (N.  Y.)  388.     But  even  If 


these  questions  were  properly  raised  by  the 
exceptions  to  the  referee's  report,  the  evi- 
dence before  him  could  only  have  been  pre- 
served by  bill  of  exceptions;  and  as  that  was 
lost,  and  is  not  therefore  embraced  in  the 
record,  we  have  no  means  before  us  by 
which  to  determine  these  questions,  in  the 
absence  of  which  the  presumption  must  be 
Indulged  that  the  report  is  hi  these  respects 
correct 

The  point  Is  made  by  defendant  that  the 
evidence  did  not  sustain  the  allegations  of 
the  petition,  but  we  do  not  agree  to  this 
contention.  The  petition  alleges  that  Wil- 
liams, instead  of  settling  up  the  partnership 
estate,  used  its  assets  in  the  continuation  of 
the  business  until  he  made  the  assignment 
to  the  defendant,  who  then  took  charge  of 
and  sold  and  disposed  of  them.  Defendant 
claims  that  there  was  evidence  tending  to 
show  that  a  portion  of  the  property  that 
went  into  the  assignee's  hands  was  pur- 
chased by  Williams  with  his  individual  funds; 
but  even  if  this  was  so,  the  law  la  well 
settled  that,  when  a  person  who  holds  prop- 
erty in  a  fiduciary  capacity  mixed  his  own 
property  with  it  so  that  It  cannot  be  sep- 
arated nor  the  amount  of  each  ascertained, 
the  whole  becomes,  both  at  law  and  In  eq- 
uity, the  property  of  the  trust  estate.  Na- 
tional Bank  T.  Insurance  Co.,  104  U.  S.  54, 
26  li.  Ed.  693.  In  Perry  on  Trusts,  section 
838,  It  is  said:  "Upon  the  same  principle,  if 
the  executor  of  a  deceased  partner  is  also 
the  surviving  partner,  and  he  continues  the 
deceased  partner's  capital  without  authority 
in  the  business,  and  changes  the  property 
many  times  over,  yet  the  court  follows  the 
trust  fund  through  all  these  changes,  and 
gives  the  beneficiaries  of  the  deceased  part- 
ner's estate  the  capital,  and  all  its  proceeds 
or  gains  In  the  business  in  which  it  has  been 
employed." 

So  In  Harrison  v.  Smith,  83  Mo.  210,  53 
Am.  Rep.  571,  this  court  approvingly  quoted 
from  2  Story's  Equity,  sec.  468,  the  follow- 
ing: "An  agent  Is  bound  to  keep  the  prop- 
erty of  the  principal  separate  from  his  own. 
If  he  mixes  it  up  with  his  own  the  whole 
will  be  taken,  both  at  law  and  in  equity, 
to  be  the  property  of  the  principal,  until  the 
agent  puts  the  subject-matter  under  such  cir- 
cumstances that  it  may  be  distinguished  as 
satisfactorily  as  It  might  have  been  before 
the  unauthorized  mixture  on  his  part.  In 
other  words,  the  agent  is  put  to  the  necessity 
of  showing  clearly  what  part  of  the  property 
belongs  to  him,  and  so  far  as  be  Is  unable 
to  do  this  It  Is  treated  as  the  property  of 
his  principaL  Courts  of  equity  do  not  in 
these  cases  proceed  upon  the  notion  that 
strict  Justice  is  done  the  parties,  but  upon 
the  ground  that  It  is  the  only  Justice  that 
can  be  done,  and  tliat  It  would  be  inequitable 
to  suffer  the  fraud  or  negligence  of  the  agent 
to  prejudice  the  rights  of  the  principal." 
Many  other  authorities  could  be  cited  in  sup- 
port of  the  rule  thus  announced,  but  it  is 
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not  thought  that  It  would  serve  any  aaeful 
purpose  to  do  so. 

Oar  conclusion  is  that  the  judgment  should 
be  affirmed,  and  It  Is  so  ordered.  All  of  this 
division  concur. 


WABASH  B.   CO.  ▼.   OBDBLHBIDE. 

Supreme  Court  of  Missoari.     March  4,  1903.) 

RAILROADS  —  LIABILITY  FOR  FIRES  —  CON- 
TRACT TO  HOLD  HARMLESS— CONSTITUTION- 
AL LAW— PUBUC  POLICY— PROBATE  COURT- 
JURISDICTION. 

1.  A  contract  by  which  a  railroad  company 
allows  one  to  erect  a  warehonse  on  its  right  of 
way,  he  to  hold  it  harmless  from  damage  by 
fire  therein,  is  not  unconstitutional. 

2.  Rev.  St.  1899,  §  1111,  providing  a  railroad 
company  shall  be  responsible  for  damage  to  one 
whose  property  is  destroyed  by  fire  communicat- 
ed by  locomotives  in  use  on  its  road,  renders  it 
liable,  regardless  of  negligence. 

3.  A  contract  by  a  railroad  company  to  re- 
lieve Itself  from  liability  for  fire  in  a  building, 
communicated  thereto  by  its  negligence,  is  not 
against  public  policy,  not  being  with  a  passen- 
ger or  shipper  with  regard  to  a  contract  of  car- 
riage. 

4.  The  probate  court,  under  Rev.  St.  1689,  I 
192,  has  jurisdiction  of  a  demand  for  money 
due  under  a  contract  by  testator  to  hold  plain- 
tiff harmless  from  damage  by  fire. 

In  banc.  Appeal  from  Circuit  Court,  War- 
ren county;  E.  M.  Hughes,  Judge. 

Suit  by  the  Wabash  Railroad  Company 
against  Alvlna  Ordelheide,  executrix.  Judg- 
ment for  plalntlfl.  Defendant  appeals.  Af- 
firmed. 

This  Is  a  demand  presented  to  the  probate 
court  for  allowance  against  the  estate  of 
defendant's  testator.  The  claim  grows  out 
of  the  following  circumstances:  Plaintiff  rail- 
road company,  in  1892,  leased  to  the  testa- 
tor, Ordelheide,  In  his  lifetime,  a  portion  of 
the  land  embraced  In  its  right  of  way  In  its 
switch  limits  at  Its  station  at  Wright  City  on 
which  to  erect  an  elevator  and  warehouse 
In  which  to  carry  on  a  business  for  his  own 
use  and  benefit.  Among  other  provisions  in 
the  lease  was  the  following:  "Witnesseth, 
that  the  party  of  the  first  past  (the  railroad 
company)  for  and  in  consideration  of  the  sum 
of  one  dollar  per  annum,  in  advance  to  said 
party  of  the  first  part  paid  by  said  second 
party  and  upon  the  express  condition  and 
stipulation  that  said  second  party  shall  as- 
sume all  risk  of  fire  from  every  cause,  and 
shall  hold  and  keep  harmless  said  first  party 
from  any  and  all  damage  whatsoever,  from 
fire  or  any  other  cause  to  any  building  or 
buildings  that  may  be  erected  on  the  land 
herein  leased  or  their  appurtenances  or  con- 
tents, which  guarantee  enters  into  and  forms 
part  of  the  consideration  tliat  induces  said 
first  party  to  make  this  lease,"  etc.  The  les- 
see erected  his  warehouse  and  elevator  as 
contemplated  in  the  lease,  and  business  was 
conducted  therein  until  April  6,  1895,  when 
the  building  and  its  contents  were  destroyed 
by  fire  communicated  by  a  passing  locomo- 
tive on  plaintiff's  railroad.    There  was  In  the 


building  when  it  was  destroyed  an  iron  safe, 
of  the  value  of  $400,  which  was  destroyed  in 
the  fire,  and  which  belonged  to  a  firm  under 
the  name  of  Ordelheide  &  Kamp,  of  whieb 
defendant's  testator  was  a  member.  There 
was  also  property  stored  in  the  building  be- 
longing to  the  firm  of  Strack  &  Astroth,  of 
the  value  of  $820.25,  which  was  likewise  de- 
stroyed. Those  two  firms  sued  the  railroad 
company  for  these  losses,  and  recovered  Judg- 
ments, Ordelheide  &  Kamp,  for  $400,  and 
Strack  &  Astroth  for  $820.26.  The  raUroad 
company  defended  the  suits,  and  when  judg- 
ments were  rendered  against  it  in  the  circuit 
court  appealed  to  the  St.  Louis  Court  of  Ap- 
peals, but  both  judgments  were  affirmed  in 
that  court.  The  plaintiffs  in  both  those  suits 
alleged  for  their  causes  of  action,  respective- 
ly, that  the  fire  which  destroyed  the  building 
was  communicated  by  sparks  which  the  rail- 
road company  negligently  suffered  to  escape 
from  a  locomotive  on  its  railroad.  Pending 
this  litigation  Ordelheide  died,  and  the  de- 
fendant in  this  case  qualified  as  executrix 
of  Us  will.  After  those  judgments  were  af- 
firmed in  the  Ciourt  of  Appeals  the  railroad 
company  paid  them  both  in  full,  and  then 
presented  Its  claim  for  Indemnity  under  the 
clause  in  the  lease  above  quoted  against  the 
estate  of  Ordelheide,  deceased.  That  is  what 
this  suit  is  about.  The  probate  court  allowed 
the  claims,  and  placed  them  in  the  fifth  class. 
The  executrix  appealed  to  the  circuit  court, 
where  trial  was  had,  and  judgment  was  ren- 
dered for  plaintiff  for  $1,230.25,  from  which 
judgment  the  executrix  appealed  to  the  St 
Louis  Court  Of  Appeals,  and  the  cause  was 
afterwards  transferred  to  this  court  in  obedi- 
ence to  a  writ  of  mandamus,  for  the  reason 
that  a  constitutional  question  was  raised  by 
the  defendant's  answer  in  the  circuit  court 

L.  J.  Dryden,  H.  W.  Johnson,  and  C.  W. 
Wilson,  for  appellant  Geo.  S.  Grorer,  for 
respondent 

VALLIANT,  J.  (after  stating  the  facts).  L 
The  answer  sets  up  that  the  contract  sued  on 
is  in  violation  of  several  provisions  of  our 
state  constitution,  which  are  specified  In  ap- 
pellant's brief  as  follows:  That  the  railroad 
company,  by  attempting  to  avoid  liability  for 
its  own  negligence,  violates  section  14,  art 
12,  which  declares  railroads  to  be  public 
highways  and  railroad  companies  common 
carriers.  That,  the  purport  of  the  contract 
being  to  convert  the  right  of  way  into  a 
place  for  private  business,  it  is  in  violation 
of  section  20  of  the  Bill  of  Rights,  which  de- 
clares that  private  property  should  not  be 
taken  for  private  use.  That  it  violates  sec- 
tion 7,  art  12,  which  forbids  a  corporation 
to  engage  in  any  business  not  authorized  by 
its  charter.  That  it  violates  section  5,  art 
12,  in  that  it  attempts  to  abridge  the  police 
powers  of  the  state.  As  the  learned  counsel 
for  appellant  have  merely  stated  these  prop- 
ositions in  their  brief,  and  have  not  fortified 
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them  by  any  argument,  we  presume  that 
tbej  have  concluded  that  there  la  no  force  In 
them.  Without,  therefore,  entering  Into  a 
discussion  to  which  we  are  not  invited  by  the 
brief  of  appellant,  we  will  only  say  that  we 
do  not  perceive  any  infringement  of  the  con- 
stitution In  the  contract  sued  on. 

2.  The  defense  In  this  case,  according  to 
the  brief  of  appellant,  really  rests  on  two 
KToands,  viz.:  First,  that  the  contract  sued 
on  was  only  Intended  to  indemnify  the  plain- 
tiff for  damages  that  it  might  sustain  In  hav- 
ing to  pay  Are  losses  under  the  requirements 
of  section  1111,  Rev.  St  1890;  and,  second, 
that  If  It  Is  construed  to  cover  damages  plain- 
tiff is  required  to  pay  for  Are  losses  caused 
by  its  own  negligence,  it  is  against  public 
policy,  and  therefore  void. 

It  would  be  no  defense  to  this  action  if 
appellant's  first  point  should  be  conceded. 
Section  1111,  Rev.  St  lH9e,  is  as  foUows: 
"Each  railroad  corporation  owning  or  oper- 
ating a  railroad  In  this  state  shall  -  be  re- 
sponsible in  damages  to  every  person  and 
corporation  whose  property  may  be  Injured 
or  destroyed  by  fire  communicated  directly 
or  indirectly  by  locomotive  engines  in  use 
upon  the  railroad  owned  or  operated  by  such 
railroad  corporation,  and  each  such  railroad 
corporation  shall  have  an  insurable  Interest 
In  the  property  upon  the  route  of  the  rail- 
road owned  or  operated  by  It,  and  may  pro- 
cure Insurance  thereon  In  its  own  behalf 
for  its  protection  against  such  damages." 

Tliat  statute  renders  the  railroad  company 
liable  when  property  is  destroyed  by  fire 
communicated  from  a  locomotive  in  opera- 
tion on  its  road,  regardless  of  negligence. 
Where  the  action  against  the  railroad  com- 
pany is  based  on  the  fact  that  the  loss  occur- 
red by  fire  communicated  by  an  engine  in 
operation  on  the  railroad,  an  allegation  in 
the  petition  that  the  fire  escaped  because 
the  engine  was  defective,  or  because  the 
servants  of  the  company  in  charge  of  It 
-were  negligent,  is  mere  surplusage,  and  ten- 
ders no  triable  Issue.  A  Judgment  against 
a  defendant  on  such  a  petition  Is  not  an 
adjudication  that  the  defendant  was  guilty 
of  negligence,  but  that  the  plaintiff's  prop- 
erty was  destroyed  by  fire  communicated  by 
a  locomotive  on  defendant's  road.  The  stat- 
ute makes  the  railroad  company  an  insurer 
of  the  property  along  its  line  against  loss 
by  fire  so  communicated,  and  as  if  In  com- 
pensation to  the  railroad  for  this  compulsory 
liability  the  law  gives  it  an  insurable  in- 
terest to  that  extent  in  all  the  property 
along  Its  line.  The  law  of  negligence  has 
nothing  to  do  with  a  case  under  that  statute. 
What  the  law  has  made  Immaterial,  a  party 
cannot  by  Inserting  it  In  his  pleading,  make 
material.  Under  the  contract  sued  on  the 
defendant's  testator  Insured  the  plaintiff 
against  the  loss  it  might  sustain  on  account 
of  fire  in  that  building.  The  statute  gave 
the  plaintiff  an  Insurable  Interest  in  the 
building  and  the  property  in  It,  to  the  ex- 


tent of  the  plaintiff's  liability  under  the  stat- 
ute, the  loss  was  established  In  the  most  con- 
clusive manner,  and  the  plaintiff  Is  entitled  to 
recover. 

But  if  we  should  admit  the  question  of 
negligence  as  an  Issue  In  the  case  the  de- 
fense has  no  foundation  on  that  fact  When 
we  say  that  the  law  will  not  permit  a  com- 
mon carrier  to  make  a  contract  to  relieve  it- 
self from  liability  for  its  own  negligence, 
we  mean  that  it  will  not  be  allowed  to  do  so 
In  contravention  of  Its  duty  as  a  comihon 
carrier.  As  between  the  shipper  or  the  pas- 
senger on  the  one  side,  and  the  common  car- 
rier on  the  other,  the  latter  Is  liable  for  its 
acts  of  negligence,  anything  in  the  contract 
for  transportation  to  the  contrary  notwith- 
standing. But  that  rule  of  law,  founded  as  it 
Is  on  public  policy,  does  not  prevent  a  cor- 
poration engaged  In  the  business  of  a  com- 
mon carrier  from  taking  insurance  to  in- 
demnify Itself  against  damages  It  may  be 
required  to  pay  a  shipper  or  a  passenger 
an  account  of  the  negligence  of  Its  servants. 

This  very  point  has  been  so  recently  decid- 
ed by  this  court  that  it  is  imnecessary  now 
to  do  more  than  refer  to  that  decision.  R. 
B.  Co.  V.  Southern  Ry.  News  Co.,  161  Mo. 
373,  .52  S.  W.  205,  45  L.  R.  A.  380,  74  Am. 
St  Rep.  545.  In  that  case  the  plaintiff  rail- 
road company  had  taken  a  contract  from 
the  defendant  news  company  for  Indemnity 
against  damages  the  plaintiff  might  have  to 
pay  for  injury  through  negligence  of  Its 
servants  to  an  agent  of  the  news  company 
traveling  on  the  railroad.  The  same  defense 
was  urged  there  as  here— that  the  contract 
was  against  public  policy— but  this  court, 
per  Brace,  jr.,  -  after  holding  that  the  news 
agent  was  a  passenger,  said:  "But  the  con- 
tract in  question  Is  not  with  a  passenger;  It 
is  not  with  a  person  to  whom  the  company 
owed  a  duty  as  a  common  carrier  of  passen- 
gers; nor  does  it  in  terms,  as  It  could  hot  in 
effect,  attempt  to  relieve  the  railroad  com- 
pany from  any  of  Its  duties  or  liabilities  as 
such.  The  contract  Is  simply  one  of  Indem- 
nity, by  which  the  news  company  agreed, 
for  a  valuable  consideration,  to  Indemnify 
the  railroad  company  against  loss  which 
the  latter  might  sustain  by  reason  of  the 
duty  it  would  Incur  to  the  news  agent  as  a 
common  carrier  of  passengers.  In  carrying 
out  the  contract"  Then  follows  a  review  of 
the  latest  and  best  authorities  on  the  sub- 
ject, sustaining  that  view  of  the  law,  and 
showing  that  It  applies  not  only  to  such 
contracts  affecting  property  In  the  hands  of 
a  railroad  company  for  transportation,  but 
passengers  also.  Therefore,  If  it  should 
be  conceded  that  the  contract  with  the  de- 
fendant's testator  was  one  to  indemnify  the 
plaintiff  against  loss  for  having  to  pay  dam- 
ages because  of  the  negligence  of  Its  serv- 
ants In  running  Its  trains,  still  It  is  a  valid 
contract,  and  the  plaintiff  is  entitled  to  re- 
cover. 

8.  It  Is  averred  in  the  answer  that  the 
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probate  court  did  not  have  Jurisdiction  of 
this  case.  As  there  is  no  argument  made 
on  that  point  In  the  brief  for  appellant,  we 
do  not  understand  the  ground  on  which  the 
plea  Is  founded.  The  claim  is  a  plain  de- 
mand for  money  due  the  plaintltT  under  a 
contract  made  by  the  testator  in  his  lifetime. 
There  Is  no  doubt  of  the  Jurisdiction  of  the 
probate  court  In  such  case.  Section  192, 
Rev.  St  1899. 

4.  It  is  stated  in  the  briefs  on  both  sides 
that  there  was  a  suit  brought  by  Ordelhelde 
in  his  lifetime  against  the  railroad  com- 
pany for  damages  for  the  destruction  of  the 
building  by  fire,  and  that  that  suit  is  now 
pending  in  this  court  on  appeal,  having  been 
transferred  here  from  the  Court  of  Appeals. 
The  Judgment  that  may  be  rendered  in  tHat 
case,  however,  can  have  no  Influence  in  this 
case.  It  is  a  different  cause  of  action;  and 
although  It  Is  between  the  same  parties,  yet 
it  Involves  a  different  subject-matter,  and 
the  Issues  are  not  the  same.  Any  discussion 
of  that  case  would  be  out  of  place  at  this 
time. 

.  There  is  no  error  In  the  record  before  us, 
and  the  Judgment  is  affirmed.    All  concur. 


JORDAN  T.  DAVia 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  24,  1903.) 

ATTORNKT  AND  CLIENT— ACTION  BT  CLIBINT— 
COUNTERCLAIM  FOR  CONTINOBNT  PBS — 
DECLARATION  OF  LAW— WHAT  CONSTITUTES 
—PROPRIETY  OF  REFUSAL— MEASURE  OF 
DAMAGES. 

1.  A  memorandum  filed  by  the  trial  court  in 
a  suit  tried  without  a  jury,  stating  that  all 
items  of  counterclaims  were  barred  by  limita- 
tion, except  certain  enumerated  ones,  as  to  each 
of  wbicli  certain  amounts  shoald  be  allowed 
defendant,  is  not  a  declaration  of  law  which 
can  be  reviewed  on  appeal. 

2.  In  an  action  by  a  client  against  his  attor- 
ney, in  which  the  latter  pleads  aa  a  set-ofT  the 
client's  failure  to  furnish  coats,  wherefor  a  suit, 
in  which  he  was  to  have  as  a  fee  one-fourth  of 
the  recovery,  was  dismissed,  a  requested  dec- 
laration of  law  that  if  the  court  found  that,  had 
the  dismissed  suit  been  prosecuted,  the  sum  sued 
for  could  have  been  recovered,  etc.,  then  de- 
fendant was  entitled  to  recover  one-fourth 
thereof,  is  properly  refused,  as  fixing  an  er- 
roneous measure  of  damages. 

3.  It  was  also  properly  refused  as  Injecting 
into  the  action  the  merits  of  an  independent  con- 
troversy, as  to  which  there  was  no  evidence. 

Appeal  from  St  Louis  Circuit  Court;  Sel- 
den  P.  Spencer,  Judge. 

Action  by  M.  P.  Jordan  against  H.  B. 
Davis.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  Is  an  action  by  plaintiff  against  de- 
fendant to  recover  from  him  the  sum  of 
?881.58,  alleged  to  have  been  collected  by  de- 
fendant, as  plaintiff's  attorney,  on  October 
20,  1897,  and  Improperly  retained  by  defend- 
ant, although  demanded  of  him  by  plaintiff. 

On  September  27,  1898,  defendant  filed  an 
amended  answer,  which  is  as  follows: 

"(1)  And  for  amended  answer  this  defend- 


ant denies  each  and  every  allegation  in  plain- 
tiff's petition  contained.  This  defendant  fur- 
ther answering,  and  by  way  of  counterclaim, 
alleges  that  heretofore,  to  wit,  on  the  24tb 
day  of  July,  1891,  plaintiff  and  defendant  en- 
tered into  a  contract  in  writing,  by  which  de- 
fendant who  is  a  regularly  licensed  and  prac- 
ticing attorney  of  the  dty  of  St  Louis,  Mis- 
souri, undertook  to  carry  on  as  a  lawyer,  on 
behalf  of  plaintiff,  a  certain  cause  brought 
on  that  day  In  the  circuit  court  of  the  city 
of  St  Louis,  Missouri,  against  one  Charles 
P.  Chouteau,  for  the  recovery  of  thirty-one 
thousand  nine  hundred  dollars,  and  wbicb 
case  plaintiff  agreed  to  prosecute  with  de- 
fendant as  his  attorney  to  final  hearing,  and 
for  which  service  this  defendant  was  to  re- 
ceive the  sum  of  seven  thousand  nine  hun- 
dred and  seventy-five  dollars  as  compensa- 
tion under  said  contract,  which  contract  ■was 
in  words  and  figures  as  follows:  'St  Louis, 
July  21st  1891.  Henry  B.  Davis,  Esq.— Dear 
Sir:  In  the  case  brought  by  you  for  me 
against  Charles  P.  Chouteau,  I  agree  to  give 
you  one-fourth  of  any  money  recovered,  and 
if  there  is  nothing  recovered,  then  there  Is 
no  claim  on  me  whatever.  Yours  truly,  Mar- 
tin P.  Jordan.'  This  defendant  further  an- 
swering, says  that  in  pursuance  of  said  con- 
tract this  defendant  in  all  things  pertormed 
for  plaintiff  as  called  for  by  said  contract  but 
that  plaintiff.  In  violation  of  his  said  contract, 
neglected  and  refused  to  perform  liis  part  of 
said  agreement,  and  said  cause  was  dismissed 
for  failure  of  plaintiff  to  furnish  security  for 
costs  in  said  cause,  whereby  this  defendant 
was  damaged  in  the  sum  of  $7,975.  This  de- 
fendant, further  answering,  says  that  said 
contract  is  herewith  filed,  and  marked  'Ex- 
hiblt  A.'  Wherefore  tlils  defendant  prays 
Judgment  against  the  plaintiff  for  the  sum  of 
$7,975. 

"(2)  This  defendant  further  answering, 
says,  by  way  of  counterclaim,  that  by  virtue 
of  the  contract  herewith  filed,  marked  *A,' 
between  plaintiff  and  defendant  this  defend- 
ant was  Induced  to  bring  an  action  for  plain- 
tiff against  one  Charles  P.  Chouteau,  which 
action  is  entitled  'Martin  P.  Jordan  vs. 
Charles  P.  Chouteau,'  and  was  filed  on  the 
24tb  day  of  July,  1891,  and  is  numbered  85,- 
859  of  the  circuit  court  of  the  city  of  St. 
Ix>ui8,  and  in  which  action-  this  defendant, 
under  the  statutes  of  the  state  of  Missouri, 
became  responsible  for  the  costs,  said  plain- 
tiff being  a  nonresident  of  the  state  of  Mis- 
souri; and  which  action  was,  on  January  5. 
1892,  dismissed  by  the  circuit  court  of  the 
city  of  St  Louis  for  failure  of  plaintiff  to 
give  security  for  costs  in  said  cause,  whereby 
this  defendant  became  liable  to  pay,  and  did 
pay,  as  the  security  of  plahitlff,  the  sum  of 
twenty-five  dollars  and  twenty  cents,  for 
which,  with  costs,  this  defendant  asks  Judg- 
ment 

"(8)  This  defendant,  further  answering, 
and  by  way  of  counterclaim,  says  that  on  the 
10th  day  of  January,  1893,  at  the  Instance  and 
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request  of  the  plaintiff,  this  defendant  paid, 
laid  out,  and  expended  on  behalf  of  the  plain- 
tiff the  sum  of  three  dollars,  which  money 
has  never  been  repaid  to  this  defendant,  al- 
though frequent  demand  has  been  made  there- 
for. Wherefore  defendant  prays  judgment 
for  said  sum  of  three  dollars  and  costs. 

"(4)  This  defendant,  further  answering, 
says  that  on  the  10th  day  of  January,  1893, 
this  defendant,  at  the  instance  and  request 
of  the  plaintiff,  who  was  a  nonresident  of  the 
state  of  Mlssonrl,  brought  suit  against  one 
Charles  P.  Chouteau  on  behalf  of  the  plain- 
tiff in  the  circuit  court  of  the  city  of  St 
Louis,  Missouri,  which  suit  was,  on  the  11th 
day  of  May,  1S93,  dismissed  for  faUure  to 
secure  the  costs  thereof,  whereby  this  de- 
fendant became  liable,  under  the  statutes  of 
the  state  of  Missouri,  to  pay  and  did  pay  the 
sum  of  thlrty-flye  dollars  and  eighty-five 
cents,  for  which,  with  costs  and  interest,  he 
asks  Judgment 

"(5)  This  defendant  further  answering,  and 
by  way  of  coonterclalm,  says  that  heretofore, 
to  wit,  on  or  about  the  16th  day  of  March, 
1894,  plaintiff  employed  defendant  to  Institute 
and  prosecute  a  suit  in  the  circuit  court  of 
the  city  of  St  liOuls  against  the  Wm.  Garrels 
Stave  and  Iron  Company,  and  that  in  pur- 
suance of  said  employment  this  defendant  did 
prosecute  said  suit  to  a  final  determination, 
whereby  plaintiff  became  Indebted  to  this 
defendant  for  said  services  in  the  sum  of  two 
hundred  and  ninety-two  dollars  and  thirty 
cents,  which  sum  remains  wholly  due  and 
unpaid,  although  payment  thereof  has  been 
frequently  demanded.  Wherefore  this  de- 
fendant prays  judgment  for  said  sum  of  |292.- 
30,  with  interest  and  costs. 

"(6)  This  defendant,  further  answering, 
says  that  on  or  about  the  2d  day  of  January, 
1891,  plaintiff  employed  this  defendant  to  de- 
fend a  cause  brought  against  plaintiff  by  one 
M.  W.  Huff,  and  to  prosecute  a  suit  for  plain- 
tiff against  said  M.  W.  Huff  in  the  city  of  St 
Louis.  This  defendant,  further  answering, 
says  that  in  all  things  in  said  cases  he  fully 
carried  out  the  Instructions  of  plaintiff,  and 
that  Ills  services  in  said  causes  were  reasona- 
bly worth  the  sum  of  twenty-five  dollars,  for 
which,  with  Interest  and  costs,  be  asks  Judg- 
ment. 

"(7)  Defendant,  further  answering,  and  by 
way  of  counterclaim,  says  that  heretofore,  to 
wit  on  or  about  the  27th  day  of  March,  1894, 
plaintiff  employed  defendant  to  furnish  plain- 
tiff with  a  written  opinion  In  a  certain  con- 
tention between  plaintiff  and  a  firm  known 
as  Terry  Bros.,  in  regard  to  some  real  estate 
in  the  city  of  St  Louis,  and  that  in  pursuance 
to  said  employment  defendant  furnished  to 
plaintiff  an  opinion  in  regard  to  said  trans- 
actions, which  service  was  of  the  reasonable 
value  of  fifty  dollars,  for  which  sum  defend- 
ant asks  Judgment,  with  interest  and  costs. 

"(8)  This  defendant  further  answering, 
and  by  way  of  counterclaim,  says  that  on  or 
about  the  12th  day  of  November,  1895,  plain- 


tiff employed  defendant  to  give  to  plaintiff 
an  opinion  as  to  the  legal  effect  of  a  certain 
letter  written  to  plaintiff  by  one  Louis  Wer- 
ner, vice  president  of  the  St  Louis  Wood- 
en Gutter  Company;  that  in  pursuance  of 
said  employment  this  defendant  furnished 
to  plaintiff  said  opinion.  This  defendant 
further  says  that  the  reasonable  value  of 
defendant's  services  in  furnishing  said  opin- 
ion is  twenty-five  dollars,  for  which,  with 
costs  and  interest,  be  asks  Judgment. 

"(9)  This  defendant,  further  answering, 
and  by  way  of  counterclaim,  says  that  here- 
tofore, to  wit,  on  or  about  the day  of 

,  1895,  plaintiff  employed  defendant  to 

prosecute  a  suit  in  the  courts  of  the  city  of 
St  Louis  against  the  John  Stecher  Cooper- 
age Company.  Defendant  further  says  that 
in  pursuance  of  said  employment  be  did 
prosecute  said  suit  to  a  final  determination, 
which  said  service  is  of  the  reasonable  value 
of  fifty  dollars,  and  for  which  defendant 
asks  Judgment  with  interest  and  costs. 

"(10)  This  defendant  further  answering, 
and  by  way  of  counterclaim,  says  that  on  or 
about  the  30th  day  of  October,  1887,  this 
defendant,  at  the  Instance  and  request  of 
plaintiff,  paid,  laid  out,  and  expended  on 
behalf  of  plaintiff  the  sum  of  fifteen  dollars 
and  fifty  cents  for  costs  la  case  of  plaintiff 
against  the  Stecher  Cooperage  Company,  and 
which  sum  has  never  been  repaid  defend- 
ant, and  for  which  he  asks  Judgment,  with 
Interest  and  costs." 

On  January  12,  1S90,  during  the  progress 
of  the  trial,  defendant,  by  permission  of  the 
court,  added  another  count  to  his  answer, 
which  is  as  follows: 

"(11)  For  further  counterclaim  defendant 
states  that  from  July  24,  1891,  to  June  1, 
1893,  at  the  special  instance  and  request 
of  the  plaintiff,  defendant  rendered  profes- 
sional services  for  plaintiff  in  the  matter  of 
plaintiff's  alleged  claim  against  one  Charles 
P.  Chouteau  for  the  recovery  of  the  sura 
of  ?31,900,  as  follows:  That  plaintiff  con- 
sulted with  defendant  from  time  to  time 
regarding  plaintiff's  said  demand;  that  de- 
fendant was  compelled  to  make  an  examina- 
tion into  the  merits  of  said  claim,  and  de- 
fendant prepared  a  petition  founded  upon 
said  claim,  and  instituted  suit  in  the  circuit 
court  of  the  city  of  St  Louis,  which  suit 
was  subsequently  dismissed  by  the  court  for 
plaintiff's  failure  to  furnish  security  for  the 
costs  of  said  suit;  that  defendant  subse- 
quenUy  again  prepared  a  petition  for  plaintiff 
in  said  matter,  and  again  instituted  suit  for 
plaintiff  against  said  Chouteau,  which  suit 
was  subsequently  again  dismissed  because 
of  plaintiff's  failure  to  furnish  security  for 
the  costs  of  said  suit;  and  defendant  states 
that  in  said  suits  he  also  rendered  services 
for  plaintiff  in  the  taking  of  depositions  and 
examination  of  witnesses,  and  was  com- 
pelled to  correspond  with  plaintiff  from  time 
to  time  regarding  said  suits;  that  the  serv- 
ices so  rendered  by  defendant  for  plaintiff  In 
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said  matter  were  reasonably  worth  the  snin 
of  two  thousand  dollars,  for  which,  with 
costs,  plalntier  prays  Judgment." 

Plaintur  replied,  denying  each  and  every 
allegation  In  the  answer,  and  pleaded  the 
five-year  statute  of  limitation  to  all  mat- 
ters set  up  in  the  answer  by  way  of  coun- 
terclaim. 

The  case  was  tried  by  the  court,  a  Jury 
being  waived.  Judgment  was  rendered  for 
plaintiff  for  the  amount  sued  for,  with  in- 
terest, less  the  amount  allowed  defendant  on 
his  counterclaims  set  up  in  the  fifth,  seventh, 
eighth,  ninth,  and  tenth  counts  of  the  an- 
swer. The  amount  of  the  Judgment  is 
$649.78. 

At  the  time  of  the  rendition  of  the  Judg- 
ment the  court  handed  down  what  is  called 
by  the  respective  attorneys  the  following 
"memorandum  opinion":  "All  the  items  of 
the  counterclaim  of  defendant,  except  the 
fifth,  seventh,  eighth,  and  ninth,  and  tenth, 
are  barred  by  the  statute  of  limitations.  On 
the  fifth  item  $200  should  be  allowed,  on  the 
seventh  item  $25  should  be  allowed,  on  the 
eighth  item  $5  should  be  allowed,  on  the 
ninth  and  tenth  items  $35.60  should  be  allow- 
ed." 

Within  dne  time  defendant  filed  motion  for 
new  trial,  which  being  overruled  he  appeals. 

Theodore  Bassleor  and  Henry  M.  Post, 
for  appellant    B.  T.  Farisb,  for  respondent 

BURGBSS,  J.  (after  stating  the  facts). 
As  the  only  questions  presented  by  this  ap- 
peal are  with  respect  to  the  ruling  of  the 
trial  court  in  holding  that  the  causes  of 
action  counted  upon  in  the  first  and  eleventh 
of  the  counterclaims  is  when  the  statute 
of  limitations  began  to  run,  and  whether  or 
not  the  causes  of  action  were  barred,  as 
found  by  the  court,  it  only  becomes  neces- 
sary to  state  the  facts  out  of  which  they 
culminated  and  thereafter  connected  with 
them. 

On  the  24th  day  of  July,  1891,  plaintiff  had 
a  claim  against  one  Charles  P.  Chouteau, 
amounting  to  $31,900,  for  commissions  on  the 
sale  of  a  large  body  of  land  which  he  claim- 
ed to  have  sold  for  Chouteau  at  his  Instance 
and  request  and  placed  the  same  in  the 
bands  of  defendant  who  is  an  attorney,  for 
collection,  under  the  writing  set  forth  in 
defendant's  first  counterclaim.  The  suit  was 
instituted  by  Davis  on  the  same  day  for  the 
amount  claimed  by  Jordan.  This  suit  was 
dismissed  for  failure  of  plaintiff  to  give  se- 
curity for  the  costs  on  January  6,  1893.  On 
the  10th  day  of  January,  1893,  the  defend- 
ant reinstituted  the  suit.  In  due  time  an 
answer  was  filed  to  the  petition,  and  on  the 
10th  day  of  February  next  thereafter  a  mo- 
tion was  filed  by  defendant's  attorney  in 
that  case  to  require  plaintiff  to  give  security 
for  costs,  which  was  sustained,  and  the 
plaintiff  given  10  days  to  put  up  the  costs; 
but  having  failed  to  comply  with  the  order 


of  court  the  suit  was  again  dismissed.  Hie 
evidence  was  conflicting  as  to  which  one  of 
them,  by  the  t^rms  of  an  agreement  between 
Jordan  and  Davis,  was  to  secure  the  costs 
in  that  case. 

The  only  instruction  asked  or  given  In  the 
case  was  one  asked  by  defendant  which 
reads  as  follows:  "The  court  declares  the 
law  to  be  that  if  the  court  finds  from  the 
evidence  that  the  plaintiff  was  at  all  times 
ready,  able,  and  willing  to  perform  the  serv- 
ices required  of  him  aa  attorney  for  the 
plaintiff  in  the  litigation  of  Jordan  vs.  Cboa- 
teau,  and  that  the  plaintiff,  notwithstanding 
said  fact  permitted  said  suits  to  be  dismiss- 
ed for  failure  on  his  part  to  furnish  security 
for  the  court's  costs,  and  thereafter  foiled 
to  prosecute  said  action  for  the  recovery  of 
the  amount  alleged  to  have  been  doe  bim 
from  said  Chouteau;  and  If  the  court  fur- 
ther finds  from  the  evidence  that  the  sum  of 
$31,000  could  have  been  recovered  and  col- 
lected from  Chouteau  if  such  action  bad 
been  duly  prosecuted  by  the  plaintiff,  and 
that  Chouteau  was  amply  solvent  and  able 
to  respond  and  pay  in  full  such  Judgment 
and  costs,  if  the  same  had  been  recovered 
against  him— then,  under  the  CMitract  read 
in  evidence,  and  referred  to  In  the  counter- 
claim aa  'Exhibit  A,'  the  defendant  la  enti- 
tled to  a  Judgment  upon  the  first  item  of  the 
counterclaim  against  the  plaintiff  for  one- 
fourth  of  the  sum  which  could  have  been  so 
recovered."  This  instruction  was  refused, 
and  defendant  excepted. 

It  has  always  been  held  by  this  court  tbat 
where  the  court  In  trying  issues  of  facts, 
sits  as  a  Jury,  and  gives  a  general  verdict 
the  Judgment  will  not  be  reviewed  on  ap- 
peal or  by  writ  of  error,  unless  declarations 
of  law  are  asked  and  refused,  in  order  tbat 
the  appellate  court  may  see  upon  what  the- 
ory the  case  was  tried.  Unless  this  Is  done, 
the  finding  of  the  court  Is  incontrovertible 
here.  Easley  v.  Elliott  43  Mo.  289;  Wilson 
V.  Railway  Co.,  46  Mo.  88;  Weilandy  t. 
Lemuel,  47  Mo.  322;  Hamilton  v.  Boggess, 
63  Mo.  238;  Henry  v.  Bell,  75  Mo.  194;  Har- 
rington V.  Minor,  80  Mo.  270;  Oalnea  v.  Fen- 
der, 82  Mo.  497;  Cunningham  v.  Snow,  Id. 
687;  Sleferer  v.  City  of  St  IjOuIs,  141  Mo. 
586,  43  S.  W.  163;  Sutter  v.  Raeder,  149  Mo. 
297,  50  S.  W.  813;  Swayze  v.  Bride,  34  Mo. 
App.  414;  O'Howell  v.  Klrk,  41  Mo.  App.  523; 
Clafiln  V.  Burkharf  s  Adm'r,  43  Mo.  App. 
226;  Morgan  v.  Railway  Co.,  51  Mo.  App. 
523;  Bozarth  v.  Lincoln  Legion  of  Honor 
(Mo.  App.)  67  S.  W.  679.  In  Hamilton  v. 
Boggess,  supra,  It  was  said:  "When  a  case  Is 
submitted  to  a  court,  and  a  Jury  dispensed 
with,  the  facta  upon  which  the  court  bases 
its  Judgment  are  Incontrovertible  here.  This 
court  has  only  the  power  to  review  the  law 
declared  by  the  court  below,  and,  when  that 
court  is  intrusted  with  both  the  facta  and 
the  law,  we  must  assume  the  facts  to  be  aa 
that  court  finds  them.  This  observation  Is 
not  made  because  in  the  present  case  the 
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facts  In  evidence  did  not  Justify  tbe  assoinp- 
tion  of  tbe  circuit  court  in  regard  to  them; 
for  there  is,  in  our  opinion,  nothing  unreason- 
able in  tbe  deductions  made  by  the  circuit 
court  from  the  evidence  presented,  but  be- 
cause we  wish  It  to  be  understood  tliat  it  is 
not  our  province  to  determine  facts,  or  re- 
view tbe  finding  of  juries  or  courts  on  them, 
except  in  chancery  casea"  The  memoranda 
banded  down  by  the  court  at  the  time  the 
Judgment  was  ordered  and  its  final  decision 
was  made  was  not,  we  thinlc,  a  declaration 
of  law  within  the  meaning  of  that  term.  It 
does  not  purport  to  be  such,  nor  do  we  tlilnk 
it  was  80  Intended,  but  was  merely  an  an- 
nouncement of  tbe  conclusion  reached,  in  or- 
der that  tbe  clerk  In  writing  up  the  Judgment 
might  understand  it  It  does  not  attempt  to 
declare  the  law  upon  any  feature  of  tbe 
case,  and  is  not,  in  either  substance  or  form, 
a  declaration  of  law,  as  we  understand  it 
It  does  not  declare  anything,  and  has  no 
proper  place  in  this  record;  so  that,  as  de- 
fendant asked  no  declaration  of  law,  and 
none  was  given,  except  as  before  stated,  tbe 
action  of  tbe  court  in  refusing  that  one  will 
now  l>e  considered.  Xliat  tbe  declaration  of 
law  was  properly  refused  is  beyond  all  ques- 
tion. If  it  is  true,  as  claimed  by  defendant, 
that  plaintiff  refused  to  comply  with  tbe 
terms  of  the  contract,  in  consequence  of 
which  the  suits  were  dismissed— though  the 
evidence  seems  to  show  otherwise— then  de- 
fendant's remedy,  if  he  complied  with  tbe 
contract  on  his  part,  was  for  damages  for 
breach  of  tbe  contract,  or  upon  quantum 
meruit  for  whatever  his  services  were  rea- 
sonably worth.  But  in  no  event,  under  the  cir- 
cumstances disclosed  by  tbe  record,  was  tbe 
measure  of  damages  one-fourth  of  tbe  sum 
that  might  possibly  have  been  recovered  at 
tbe  end  of  tbe  suit  by  Jordan  v.  Chouteau,  the 
result  of  which  was  at  most  problematical. 
The  declaration  of  law  as  asked  is  vicious 
for  tbe  further  reason  that,  if  it  had  been 
given,  its  practical  effect  itrould  have  been  to 
Inject  into  this  suit  another  entirely  different 
and  independent  suit,  involving  both  ques- 
tions of  law  and  of  fact— in  other  words, 
collateral  issues  to  be  passed  upon  by  the 
court  sitting  as  a  jury;  and  that,  too,  with- 
out evidence,  which  we  think  without  prece- 
dent, and  contrary  to  all  rules  of  law  or 
ethics. 

For  these  intimations  tbe  Judgment  Is  af- 
firmed.   All  of  this  Division  concur. 


TICK  V.  PLEMINa. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  24,  1903.) 

■JECTMENT  —  JUDGMENTS  —  DAMAGES     AND 
RENTS— IMPROVEMENTS— SET-OFF— LIMI- 
TATIONS-CONSTITUTIONAL LAW. 

1.  The  statute  permitting  an  occupant  of  land, 
who  has  been  ejected,  to  recover  for  improve- 

ir  1.  See   Conitltutionsl    Law,    toI.    10,    Gent.    Die. 
I  202. 


meuts  made  by  him  in  good  faith  prior  to  notice 
of  the  adverse  title,  is  uot  in  violation  of  Const, 
art  2,  g  20,  prohibiting  the  taking  of  property 
for  private  use  without  the  consent  of  the  own- 
er, since  the  owner  is  presumed  to  know  of  his 
ownership  of  the  land,  and  what  is  being  done 
thereon,  and  is  at  fault  when  he  permits  the  oc- 
cupation to  continue  and  '  improvemeuts  to  be 
made  without  giving  notice  of  his  superior  title. 

2.  Rev.  St  1809,  8  4297,  limiting  the  time 
within  which  an  action  can  be  brought  on  a 
judgment  to  10  years,  does  not  apply  to  a  judg- 
ment recovered  before  such  statute  was  enact- 
ed, and  under  Rev.  St.  1869,  §  6796,  which 
fixed  the  limit  at  20  years. 

3.  Where  plaintift  in  ejectment  recovered 
judgment  of  restitution  and  for  damages  and 
rent,  and  defendant  thereafter  recovered  judg- 
ment against  plaintiff  for  improvements,  and 
plaintiff  sued  to  recover  on  his  judgment  for 
damages  and  rent  the  amount  thereof,  being 
less  than  defendant's  judgment,  should  be  cred- 
ited on  defendant's  judgment. 

Appeal  from  Circuit  Court  Texas  county; 
W.  N.  Evans,  Judge. 

Action  by  Perry  G.  Tice  against  Frank 
Fleming  to  recover  on  a  Judgment  for  dam- 
ages and  rent  rendered  In  a  suit  for  eject- 
ment, and  subsequent  rent  and  which  de- 
fendant sought  to  have  set  off  against  a 
Judgment  recovered  by  him  for  improve- 
ments. From  a  Judgment  allowing  the  set- 
off, plaintiff  appeals.    Affirmed. 

On  October  7,  1899,  plaintifT  filed  In  sub- 
stance tbe  following  petition: 

"Plaintiff  states  that  on  the  22d  day  of 
May,  A.  D.  1889,  in  the  circuit  court  of  Mis- 
souri, within  and  for  Texas  county,  and  at 
the  May,  1889,  term  thereof,  said  court  being 
one  of  general  jurisdiction  ta  a  certain  eject- 
ment suit  then  therein  pending,  where  this 
plaintiff  was  plaintiff  and  this  defendant  was 
defendant  this  plaintiff  recovered  Judgment 
which  was  duly  given  by  said  court,  against 
this  defendant  tor  the  possession  of  the 
southeast  quarter  of  section  twenty-five  (26), 
township  twenty-eight  (2^,  range  nine  (9) 
west;  said  real  estate  being  situate  la  Texas 
county,  Missouri;  also  for  tbe  sum  of  $85.92 
for  damages  and  rents;  also  for  ^  per  month 
from  the  rendition  of  said  Judgment  until  the 
possession  of  said  lands  hereinbefore  describ- 
ed should  be  restored  to  this  plaintiff;  also 
for  bis  costs,  amounting  to  $26.40;  and  also 
for  a  writ  of  restitution  to  be  issued  on  said 
judgment  Plaintiff  further  says  that  no 
part  of  said  judgment  has  ever  t>een  paid  or 
satisfied;  tliat  tbe  possession  of  said  prem- 
IscR  has  never  been  restored  to  this  plaintiff. 
•  «  •  Plaintiff  further  states  that  after 
tbe  rendition  of  said  judgment  to  wit,  on  the 
22d  day  of  May,  1880,  defendant  instituted  in 
tbe  circuit  court  of  Missouri,  within  and  for 
Texas  county,  said  court  being  one  of  gen- 
eral Jurisdiction,  a  suit  against  this  plaintiff 
for  improvements  made  in  good  faith  on  the 
lands  aforesaid,  and  then  and  thereupon  ob- 
tained a  temporary  Injunction  from  the  said 
court,  by  which  the  Judgment  hereinbefore 
mentioned  for  the  possession  of  said  real  es- 
tate and  damages  was  stayed,  and  its  execu- 
tion enjoined;    that  tbe  said  temporary  in- 
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Junction  remained  In  full  force  for  tlie  space 
of  8lx  months,  to  wit,  until  the  22d  day  of 
November,  1889,  at  which  time  the  same  was 
dissolved." 

The  prayer  Is  for  $650.62  and  possession  of 
land  described  in  the  petition. 

The  answer,  filed  November  28,  1899,  prop- 
erly admits  the  Judgment  sued  on,  admits  the 
injunction  of  May,  1889,  denies  other  alle- 
gations, and  proceeds  as  follows: 

"Defendant,  further  answering,  states  that 
he  obtained  an  Injunction  against  this  plain- 
tiff at  the  May  term,  1889,  staying  the  Judg- 
ment of  plaintiff  for  the  possession  of  the 
lands  described  in  plaintiff's  petition  and  the 
Judgment  for  damages,  $85.02,  and  rents  and 
profits,  and  enjoining  execution  thereon  until 
such  time  as  suit  for  improvements  on  said 
lands  made  by  defendant  In  good  faith  were 
determined,  and  until  whatever  Judgment 
this  defendant  might  recover  against  this 
plaintiff  should  be  fully  paid  off  and  dischar- 
ged; and  that  said  Injunction  and  restrain- 
ing order  has  never  been  dissolved,  but 
stands  in  full  force  and  effect.  Defendant 
further  states  that  at  the  November  term, 
1889,  of  the  circuit  court  of  Texas  county, 
Missouri,  the  suit  for  improvements  on  the 
land  described  in  plaintiff's  petition,  where 
this  defendant  was  plaintiff  and  this  plaintiff 
was  defendant,  was  duly  tried,  and  that  this 
defendant  recovered  Judgment  against  this 
plaintiff  for  the  sum  of  $350  for  the  value  of 
his  Improvements  made  on  said  lands,  to- 
gether with  his  costs  In  said  suit,  amounting 
to  $71,  and  that  he  retain  possession  of  said 
lands  until  said  Judgment  was  fully  paid  off 
and  discharged.  Defendant  says  that  no 
part  of  said  Judgment  has  ever  been  paid, 
but  that  the  whole  amount  thereof,  with  in- 
terest thereon,  remains  due  and  unpaid,  ex- 
cept $20  on  the  costs  of  said  suit,  which 
would  leave  a  balance  due  on  said  Judgment 
and  costs  of  $401,  with  interest  thereon  at 
six  per  cent,  per  annum  from  the  rendition 
thereof.  Defendant  says  that  the  Judgment 
of  plaintiff  for  damages  would  be  a  set-off 
against  the  Judgment  of  this  defendant  to  the 
amount  of  $86.92  and  rents  and  profits  at  $3 
per  month  for  si.i  months,  amounting  to  $18, 
making  a  total  of  $108.92,  and  would  be  en- 
titled to  be  credited  on  defendant's  said  Judg- 
ment, leaving  balance  due  this  defendant  on 
his  Judgment  for  Improvements  of  $246.08. 
Wherofore,  defendant  asks  that  so  much  of 
his  Judgment  for  improvements  on  said  land 
as  will  satisfy  plaintiff's  Judgment  for  dam- 
ages, rents  and  profits  be  set  off  against 
plaintiff's  said  Judgment  for  damages,  rents, 
and  profits.  Defendant,  for  further  answer, 
says  that  the  rental  value  of  said  lands  was 
caused  by  the  improvements  placed  thereon 
by  this  defendant,  and  defendant  says  he  is 
not  chargeable  with  rents  and  profits  there- 
on." 

The  ten  and  five  year  limitation  statutes 
are  properly  pleaded.  The  replication  is 
general  denial. 


W.  B.  Barton,  for  appellant  Orctaard  tt 
Saye,  for  respondent 

FOX,  J.  (after  stating  the  facts).  It  will 
be  observed  from  the  petition  in  this  cause 
that  the  plaintiff,  In  addition  to  the  collection 
of  the  money  Judgment,  Included  in  bis  ac- 
tion the  recovery  of  the  land,  for  which  be 
had  recovered  Judgment,  by  the  Judgment  up- 
on which  this  suit  is  brought  However,  will 
say  that,  from  the  brief  filed  by  appellant 
this  part  of  the  claim,  as  alleged  in  the  peti- 
tion, is  alMindoned;  hence  will  not  regard 
ttiat  as  being  before  ttiis  court  for  review. 
See  remark  of  appellant  in  brief,  "that  the 
only  question  in  this  appeal  Is,  can  this  $83.- 
92,  with  Interest,  be  collected?'  In  the  an- 
swer In  this  case,  there  is  pleaded  the  ettatute 
of  limitation,  and  also  a  Judgment  for  im- 
provements, which  is  claimed  as  a  set-off 
against  the  Judgment  sued  on  for  985.02. 
This  Judgment  upon  which  suit  is  brought 
for  its  collection,  was  rendered  for  dam- 
ages, rents,  and  profits  in  the  original  eject- 
ment suit  between  these  parties.  There  is  no 
dispute  as  to  the  facts;  the  Judgment  for  Im- 
provements In  favor  of  defendant  was  intro- 
duced; in  fact  it  is  practically  admitted  that 
said  Judgment  was  recovered  as  alleged.  It 
appears  from  the  record  in  this  cause  that 
appellant  in  his  motion  In  arrest  of  Judg- 
ment presented  a  constitutional  question; 
hence  this  cause  is  transferred  to  this  court 
by  the  St  Louis  Court  of  Appeals. 

There  are  but  two  questions  Involved  in 
this  controversy:  First  Was  the  action  up- 
on the  Judgment  as  alleged  in  the  petition 
barred  by  the  statute  of  limitation?  Second. 
Could  the  Judgment  for  Improvement,  re- 
covered by  respondent  in  November,  1889. 
to  the  extent  of  the  Judgment  for  rents  and 
profits  sued  on,  be  applied  as  a  set-off 
against  such  action?  These  questions  are 
very  fully  and  ably  presented  in  the  brief 
of  learned  counsel  for  appellant  in  the  brief 
filed  In  the  St  Louis  Court  of  Appeals.  As 
to  the  constitutional  question,  it  Is  not  dis- 
cussed. However,  our  atiention  is  directed 
to  It  It  Is  not  specifically  i>olnted  out  in 
the  brief  in  what  particular  the  Judgment  Is 
violative  of  the  provisions  of  section  20,  art. 
2,  of  the  Constitution  of  this  state;  hence, 
we  will  asaumc  that  it  is  upon  the  ground 
that  the  trial  court  was  dealing  partly  with 
a  Judgment  under  the  statute  for  improve- 
ments, and  the  claim  of  appellant  is  that  it 
Invades  the  Constitution,  because  the  person 
having  the  legal  title  is  made  to  pay  for  im- 
provements without  in  any  way  consenting 
to  the  improvements  being  made.  Numerous 
cases  have  been  before  this  court  Involving 
the  questions  of  Judgment  for  improvements, 
and  these  Judgments  have  invariably  been 
treated  as  valid,  and  the  statutes  upon  which 
they  were  based  regarded  as  wise  provisions, 
protecting  the  Interests  of  occupants  of  land 
believing  they  had  title,  and  so  believing,  in 
good    faith,    made   valuable   Improvements. 
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WhUe  It  may  be  said  that  the  bolder  of  tbe 
legal  title  does  not  expressly  consent  to  the 
making  of  tbe  Improvements,  he  Is  presumed 
to  know  of  his  ownership  of  tbe  property, 
and  is  supposed  to  know  what  Is  being  done 
upon  the  premises.  If  he  fails  to  give  proper 
notice  of  this  claim  to  the  property  to  tbe 
person  who  is  occupying  it  in  good  faith,  t)e- 
llering  be  has  the  title,  then,  upon  principles 
of  equity  and  Justice,  If  he  permits  such  oc- 
cupant to  remain  in  possession.  Ignorant  of 
any  superior  claim,  and  make  valuable  Im- 
provements, then  he  should  compensate  tbe 
occupant  for  such  Improvements,  tbe  bene- 
fits of  which  he  subsequently  enjoys.  We 
are  of  tbe  opinion  that  there  is  no  merit  in 
this  contention. 

Upon  the  first  question  presented  to  us  for 
review,  as  to  this  action  being  barred  by  tbe 
statute  of  limitation,  will  say  that  we  have 
reached  the  conclusion  that  the  contention 
of  the  appellant  is  well  supported,  and  the 
action  is  not  barred  by  the  statute  of  lim- 
itntion. 

When  the  original  judgment  npon  which 
this  suit  is  brought  was  rendered,  the  statu- 
\  tory  period  In  wlilch  all  actions  upon  Judg- 
■nents  of  this  character  were  barred  was  20 
J  ears.  Section  6T86,  Rev.  St.  1889.  In  1895, 
tbe  statutory  bar  was  lessened  to  10  years. 
Rev.  St  1899,  §  4297.  It  was  under  the  pro- 
vision of  tbe  statute  of  1895  that  respondent 
bases  his  plea  of  tbe  statute  of  limitation. 
While  it  may  be  conceded  that  the  legisla- 
ture may  shorten  tbe  statutory  period  in 
which  actions  are  to  be  prosecuted,  yet,  as  to 
tbe  shortened  period  fixed,  such  statute  can 
only  be  operative  after  the  passage  of  tbe 
act.  In  other  words,  the  legislature  is  not 
authorised  to  make  a  statute  of  limitation 
retrospective  in  Its  operation,  and  Include 
the  period  of  existence  of  tbe  cause  of  action 
prior  to  tbe  enactment  of  the  statute.  It 
will  be  observed  the  cases  cited  (Seibert  v. 
Copp,  62  Mo.  182;  Callaway  Co.  v.  Nolley, 
31  Mo.  303)  announce  the  doctrine  that  where 
tbe  action  accrued  under  a  former  statute, 
and  subsequently  the  statute  is  changed,  fix- 
ing a  different  period,  before  the  action  is 
barred,  the  full  period  must  elapse  as  fixed 
by  the  later  statute.  This  contention  is  set- 
tled by  the  case  of  Cramer  v.  School  Dis- 
trict, 151  Mo.  119,  52  S.  W.  232.  In  that  case, 
tbe  question  presented  was  Identical  with  tbe 
one  here  presented.  In  that  case.  Burgess, 
.T.,  says,  in  speaking  of  tbe  act  of  1895: 
"But  in  the  act  of  1895  no  time  is  given  after 
its  passage  in  which  suits  upon  Judgments 
of  courts  of  records  theretofore  rendered  may 
be  brought,  and  if  it  applies  to  such  Judg- 
ments It  is  as  to  them  unconstitutional  and 
void,  in  that  it  cuts  short  the  plaintiff's 
right  to  sue,  thereby  depriving  blm  of  a 
vested  right."  The  subject  is  fully  discuss- 
ed in  that  case,  and  the  conclusion  reached 
that  tbe  statute  of  1805  can  have  no  applica- 
tion to  Judgments  rendered  prior  to  its  enact- 
ment. 


This  brings  as  to  the  only  remaining  ques- 
tion in  dispute  In  this  cause.  This  contention 
is  sharply  presented  in  tbe  refusal  of  the 
court  to  give  the  declaration  of  law  request- 
ed by  the  plaintiff,  which  substantially  de- 
clared that  no  part  of  tbe  Judgment  for  im- 
provements could  be  set  off  against  tbe  orig- 
inal Judgment  for  rents  and  profits.  The 
action  of  tbe  trial  court  finds  support  upon 
this  disputed  question,  not  only  In  tbe  adju- 
dicated cases,  but  upon  the  broad  and  grow- 
ing principles  of  equity.  Tbe  first  cose  tbnt 
makes  reference  to  this  proposition  is  the 
case  of  Tissler  v.  Hill,  13  Mo.  App.  3C. 
There  it  is  announced  in  unmistakable  lan- 
guage that  "the  harsh  rule  of  tbe  common 
law  has  become  so  far  relaxed  as  to  allow 
defendant  in  ejectment  to  set  off  the  value 
of  improvements  made  by  blm  in  good  faith 
during  his  occupancy,  to  the  extent  of  tbe 
rents  and  profits  claimed."  In  the  case  of 
Fenwick  v.  Gill,  38  Mo.  510,  the  court  very 
clearly  announced  the  doctrine  "that  tbe 
statute  contemplates  that  tbe  party  dlspos-' 
sesscd  may  recover  compensation  for  all  im- 
provements made  by  him  in  good  faith  on  the 
lands  prior  to  his  having  notice  of  the  ad- 
verse title";  and  in  that  case  set  off  the 
value  of  tho  improvements  against  the  rents 
and  profits.  This  case  was  decided  under 
tbe  statute  of  1855  (secUon  20),  which  is  sub- 
stantially tbe  same  as  the  present  statute 
In  respect  to  that  subject  It  may  be  said, 
as  to  that  case,  that  the  defendant  was  in 
possession  and  claiming  title  through  tbe 
plaintiff;  but  it  in  no  wise  alters  the  rule 
that  one  may  be  set  off  agrainst  tbe  other. 
The  only  distinction  is  as  to  when  and  bow 
the  value  of  improvements  can  be  recovered. 
In  case  the  defendant's  possession  and  oc- 
cupancy Is  by  claim  of  title  through  the 
plaintiff,  then  the  value  of  the  improvements 
may  be  considered  in  the  ejectment  suit; 
but  if  defendant's  occupancy  is  under  a  stran- 
ger to  the  title  of  plaintiff,  then  his  action 
for  improvements  must  be  an  independent 
one,  under  tbe  statute.  Henderson  v.  Lang- 
ley,  76  Mo.  226.  The  case  of  Stump  v.  Horn- 
back,  109  Mo.  272,  18  S.  W.  37,  refers  ap- 
provingly to  the  case  of  Fenwick  v.  Gill, 
supra.  In  that  case  the  court  says:  "The 
proceedings  to  recover  for  Improvements  were 
designed  merely  to  supplement  and  continue 
the  ejectment  suit  out  of  which  they  grew, 
and  enforce  the  equities  of  the  occupant 
before  the  Judgment  In  the  original  suit 
bad  been  executed;  otherwise,  In  many  cases, 
tbe  claims  for  compensation  might  be  whol- 
ly fruitless.  So,  it  has  been  held,  as  in 
this  case  on  tbe  first  appeal,  that  the  Judg- 
ment for  damages,  rents,  and  profits  In  the 
ejectment  suit  should  be  set  off  by  the  award 
in  the  subsequent  proceeding  for  compensa- 
tion. Fenwick  v.  Gill,  38  Mo.  528."  It  will 
be  observed  that  the  court  announces  In  that 
case  that  tbe  Judgment  for  damages,  rents, 
and  profits  may  be  set  off  against  tbe  judg- 
ment for  value  of  improvements;  then  refers 
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to  tbe  case  of  Fenwlck  t.  Gill,  supra,  as  sna- 
talnlng  that  position.  It  does  sustain  It  In 
principle,  (or  the  case  of  Fenwlck  y.  Oil! 
holds  that  the  value  of  the  Improvements 
may  be  set  off  against  the  value  of  the  rents 
and  profits.  And  the  case  of  Stump  v.  Horn- 
back,  supra.  Just  reverses  it,  and  holds  that 
the  rents  and  profits  may  be  set  off  against 
the  value  of  tbe  improvements,  and  relies 
upon  the  Fenwlck  Case  to  support  the  an- 
nouncement of  the  principle.  We  take  It  that 
It  needs  no  argument.  If  you  can  set  off 
rents  against  Improvements,  then.  It  is  clear, 
you  can  reverse  it,  and  set  off.  Improvements 
against  rents.  But  the  case  of  Stump  v. 
Homback  goes  farther,  and  announces  clear- 
ly the  Inference  to  be  drawn  from  the  stat- 
'ute.  The  court  says:  "There  is  nothing  In 
any  section  of  tbe  statute  from  which  an  in- 
ference can  be  drawn  that  the  Judgment  in 
the  ejectment  suit  is  In  any  manner  modified 
or  affected  by  the  proceeding  for  compensa- 
tion, other  than  that  part  of  it  awarding 
damages;  and  accruing  rents  and  profits  may 
be  reduced  or  satisfied  by  the  award  for 
the  value  of  the  improvements."  It  will  be 
observed  that  the  court  in  that  case  reached 
tbe  conclusion  that  a  Judgment  for  rents  and 
profits  similar  to  the  one  sued  on  in  the  case 
at  bar  could  be  reduced,  or  even  satisfied, 
out  of  the  award  for  the  value  of  the  Improve- 
ments, and  we  have  reached  the  same  con- 
clusion. 

The  plaintiff  In  this  case  procured  bis  Judg- 
ment for  the  recovery  of  the  land  and  the 
value  of  his  rents  and  profits;  and  upon  tbe 
defendant  securing  bis  award  for  the  value 
of  his  Improvements,  the  plaintiff  practically 
abandons  his  Judgment,  makes  no  effort  to 
adjust  the  equities  and  set  off  the  rents  and 
profits  against  tbe  value  of  the  improve- 
ments, and  enforce  bis  Judgment;  but  after 
a  silence  for  10  years  he  undertakes  to  en- 
force the  money  part  of  his  Judgment,  and  in- 
sists that  the  Judgment  for  improvements, 
to  the  extent  of  his  Judgment  (or  damages, 
rents,  and  profits,  should  not  be  set  off 
against  his  action.  We  cannot  maintain  this 
contention.  The  cotirt,  upon  every  principle 
of  equity  and  Justice,  did  right  in  allowing 
tbe  defendant  his  set  off,  and  Its  Judgment 
will  be  affirmed.    All  concur. 


STATE  ex  rel.  CHICAGO,  R.  I.  &  PAO.  RY. 
CO.  V.  SMITH  et  al.,  Judges. 

(Supreme  Court  of  Missouri.    March  4,  1903.) 

APPEAL— DISMISSAL.— INSUFFICIENCY  OF  AB- 
STRACT-REINSTATEMENT —  INTBRMBDIATB 
APPELLATE  COURTS— MANDAMUS. 

1. 1  Rev.  St.  1899,  §  813,  provides  that  ou  an 
appeal  to  the  Covu-t  of  Appeals  the  appellant 
shall  file  within  20  days  an  abstract  containing 
a  certified  copy  of  the  record  of  the  judifment 
appealed  from,  showing  the  term  and  day  of 
the  term,  month,  and  year  on  which  the  judg- 
ment was  rendered,  etc.  Court  of  .Appeals 
Rule   15   provides   that   appellant   shall    file   a 


printed  abstract  of  the  record,  setting  forth  so 
much  thereof  as  Is  necessary,  etc.,  and  au- 
thorizes respondent  to  file  such  further  abstract 
as  he  may  deem  necessary,  etc.;  and  role  18 
declares  that,  if  appellant  fails  to  comply  with 
rule  15,  the  court  will  dismiss  the  appeaL 
Held  that,  where  an  abstract  was  filed  in  time, 
the  appeal  shonld  not  have  been  snnunarily 
dismissed  for  Its  failure  to  show  the  day  of  the 
month  or  of  the  term  when  the  judgment  ap- 
pealed from  was  rendered,  that  matter  not  be- 
mg  material  to  any  queiition  presented  for  deci- 
sion. 

2.  Under  Const  Amend.  1884,  f  8  (1  Rev.  St. 
1899,  p.  94),  declarhig  that  the  Supreme  Court 
shall  have  superintending  control  over  the 
Courts  of  Appeals  by  mandumus,  the  Supreme 
Court  has  power  by  such  writ  to  order  the 
Court  of  Appeals  to  reinstate  and  decide  an  ap- 
peal Which  it  improvidently  dismissed. 

.  In  Banc.  Mandamus  by  tbe  state,  on  the 
relation  of  tbe  Chicago,  Bock  Island  &  Pa- 
dfic  Railway  Company,  against  Jackson  L. 
Smith  and  others.  Judges  of  the  Kansas  City 
Court  of  Appeals.    Peremptory  writ  granted. 

W.  F.  Evans,  W.  M.  Williams,  and  Frank 
P.  Sebree,  for  relator.  Peery  &  Lyons  and 
Harber  &  Knight,  (or  respondents. 


BBACE,  J. '  This  Is  a  proceeding  by  man- 
damus to  compel  the  Judges  of  tbe  Kansas 
City  Court  of  Appeals  to  set  aside  its  order 
dismissing  the  appeal  in  a  case  pending  In 
said  court,  and  to  require  them  to  reinstate 
the  cause  on  its  docket,  and  to  proceed  to 
hear  and  determine  tbe  same.  There  is  no 
dispute  about  tbe  (acts.  At  the  December 
term,  1900,  o(  the  circuit  court  of  Gentry 
county,  James  W.  Albln,  by  guardian,  ob- 
tained Judgment  against  the  relator  for  the 
snm  of  ^1,000,  from  which  Judgment  an  ap- 
peal was  taken  by  tbe  relator  to  the  Kansas 
City  Court  of  Appeals,  in  which  in  due  time 
relator  filed  "a  certified  copy  of  the  record 
entry  o(  the  Judgment  •  •  •  appealed 
from  in  said  cause,  showing  the  term  and 
day  o(  tbe  term,  month,  and  year  upon  which 
the  same"  was  rendered,  "together  with  the 
order  granting  tbe  appeal,"  as  provided  for 
In  section  813, 1  Bev.  St  1899;  and  the  cause 
in  due  course  was  docketed  for  hearing  on 
the  3d  day  of  March,  1902.  By  rule  15  of 
said  Court  of  Appeals  it  is  provided  that: 
"In  all  cases  the  appellant  or  plaintiff  In  er- 
ror shall  file  with  the  clerk  of  this  court,  on 
or  before  the  day  next  preceding  the  day  on 
which  the  cause  is  docketed  for  hearing,  five 
copies  o(  a  printed  abstract  or  abridgment 
of  the  record  in  said  cause,  setting  forth  so 
much  thereof  as  is  necessary  to  a  full  un- 
derstanding of  all  the  questions  presented  to 
this  court  for  decision,'  together  with  a  brief 
containing  in  numerical  order,  the  points  or 
legal  propositions  relied  on,  with  citation  of 
such  authorities  as  counsel  may  desire  to  pre- 
sent In  support  thereof.  The  appellant  or 
plaintiff  In  error  shall  also  deliver  a  copy  of 
said  abstract,  brief,  points  and  authorities  to  i 
the  attorney  for  respondent,  or  defendant  In 
error,  at  least  twenty  days  before  the  day  on 
which  the  cause  is  docketed  for  hearing,  and 
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the  connsel  for  respondent,  or  defendant  In 
error,  sball,  at  least  eight  days  before  the 
day  the  cause  Is  docketed  for  hearing,  deliver 
to  the  counsel  for  appellant,  or  plaintiff  In 
error,  one  copy  of  his  brief,  points  and  au- 
thorities cited,  and  such  further  abstract  of 
the  records  as  he  may  deem  necessary,  and 
shall,  on  or  before  the  day  next  preceding 
the  day  on  which  said  cause  Is  docketed  for 
bearing,  file  with  the  clerk  of  this  court  Ave 
copies  of  the  same;  and  the  counsel  for  ap- 
pellant, or  plaintiff  In  error,  may.  If  be  de- 
sires, within  Ave  days  after  the  serrlce  on 
bim  of  the  respondent's,  or  defendant  in  er- 
ror's abstract  and  brief  aforesaid,  file  and 
serve  a  reply  thereto  In  the  manner  afore- 
said; and  the  evidence  of  the  service  of  such 
abstracts,  briefs,  points  and  authorities,  as 
above  required,  shall  be  filed  by  each  party 
at  the  time  of  filing  said  copies  with  the 
derk."  As  required  by  said  rule,  said  appel- 
lant in  due  time  filed  copies  of  a  printed  ab- 
stract of  the  record  In  said  cause,  together 
with  a  brief  containing  the  points  relied  on 
and  the  authorities  cited  in  support  thereof, 
and  delivered  copies  of  the  same  to  the  at- 
torney for  the  respondent  therein;  the  errors 
assigned  and  argued  for  reversal  being  as  fol- 
lows: "(1)  The  court  committed  error  In  refus- 
ing to  give  the  demurrers  to  the  evidence  offer- 
ed by  the  defendant  at  the  close  of  plalnttfTs 
evidence  and  at  the  close  of  all  the  evidence. 
(2)  The  court  committed  error  in  glying  plain- 
tiff's first  instruction.  (3)  The  court  commit- 
ted error  in  refusing  to  give  the  third  Instruc- 
tion requested  by  the  defendant.  (4)  The  evi- 
dence was  so  strongly  in  favor  of  defendant 
as  to  convince  the  Impartial  mind  that  the 
verdict  was  founded  on  sympathy  or  preju- 
dice. (S)  Plaintiff's  instruction  No.  3,  defin- 
ing the  measure  of  damages,  is  erroneous.  In 
that  It  authorizes  damages  to  be  assessed  for 
future  pain  and  anguish  likely  to  be  suffer- 
ed." Thereupon  counsel  for  respondent  in 
due  time  delivered  to  the  counsel  for  appel- 
lant a  copy  of  their  "brief,  points,  and  au- 
thorities cited,"  and  filed  copies  thereof  with 
the  clerk  of  said  court.  The  first  point  made 
In  their  brief  Is  as  follows:  "The  appeal 
should  be  dismissed,  because  appellant's  ab- 
stract of  the  record  does  not  show  Jurisdic- 
tion in  this  court.  It  contains  no  final  judg- 
ment, order  granting  appeal,  or  filing  bill  of 
exceptions,  or  other  entry  of  record,  or  abridg- 
ment of  such  record  entries;  and  It  cannot 
be  ascertained  from  It  when  the  alleged  final 
Judgment  was  rendered,  or  the  motions  for 
new  trial  and  In  arrest  were  filed."  The  re- 
mainder of  the  brief  is  In  answer  to  the 
points  and  argument  made  against  the  Judg- 
ment tn  the  brief  for  appellant.  Afterwards, 
on  the  28th  of  February,  1902,  the  appellant 
asked  leave,  filed  with  the  clerk  five  copies, 
and  served  upon  counsel  for  respondent  a 
copy  of  an  additional  abstract.  Afterwards, 
on  said  8d  day  of  March,  1902,  said  cause, 
coming  on  in  due  course  to  be  beard,  was 
argued  by  connsel  in  bebalf  of  both  appel- 


lant and  respondent  and  submitted,  and  aft- 
erwards, on  the  7th  day  of  April,  1902,  by 
order  of  said  Court  of  Appeals,  the  relator's 
appeal  was  dismissed.  In  pursuance  of  the 
following  opinion:  "Per  Curiam.  This  ac- 
tion is  for  personal  injuries  alleged  to  have 
been  suffered  by  plaintiff.  He  recovered 
Judgment  in  the  trial  court.  The  appeal  is 
taken  under  what  Is  known  as  the  'short 
method.'  Tbe  abstract  of  the  record  does 
not  contain  the  Judgment,  or  the  date  when 
it  was  rendered.  Neither  does  it  set  forth 
the  time  when  the  motion  for  a  new  trial 
was  filed.  Nor  does  it  contain  any  record 
entry  of  the  filing  of  the  bill  of  exceptions. 
Shortly  prior  to  the  day  when  the  cause  was 
set  for  hearing,  an  additional  abstract  was 
filed,  supplying  the  omissions  which  we  have 
Indicated.  But  this  was  without  constat  of 
opposing  counsel.  We  will  dismiss  the  ap- 
peal." Afterwards,  on  the  12th  of  April, 
1902,  the  relator  filed  Its  motion  for  a  re- 
hearing to  set  aside  the  Judgment  dismissing 
tbe  appeal,  and  to  reinstate  said  cause  on 
tbe  docket  of  said  court,  which  motion  com- 
ing on  to  be  heard  in  due  course  was,  on  tbe 
5th  of  May,  1902,  overruled;  and,  said  court 
still  refusing  to  set  aside  said  dismissal  and 
reinstate  said  cause  upon  its  docket,  on  ap- 
plication by  the  relator  to  one  of  the  Judges 
of  this  court,  the  alternative  writ  herein  was 
Issued,  to  which  the  respondents  demur. 

The  original  abstract  is  fairly  summarized 
In  tbe  brief  of  counsel  for  relator  as  follows: 
"Tbe  abstract  consists  of  75  pages  and  an 
index,  and  Its  contents  are  as  follows:  First. 
The  title  of  the  cause,  the  court,  and  term 
thereof.  Second.  The  petition,  answer,  and 
reply  in  full,  with  statements  showing  their 
filing.  Third.  This  statement:  "The  TriaL 
And  at  tbe  December  term,  1900,  of  the  said 
circuit  coiirt  of  Gentry  county  the  trial  of 
said  cause  was  had  before  tbe  court  and  a 
regularly  impaneled  and  qualified  Jury,  and 
upon  said  trial  and  subsequent  thereto  tbe 
following  proceedings  were  bad  in  said  cause, 
as  shown  by  the  bill  of  exceptions  [caption 
omitted]  duly  filed  by  the  defendant  in  said 
court,  to  wit.'  Fourth.  Then  the  bill  of  ex- 
ceptions follows,  beginning  with  the  head- 
ing: 'Bill  of  Exceptions,'  and  under  that 
heading  the  following:  'Be  it  remembered, 
that  at  the  December  term  of  the  Gentry 
county  circuit  court,  1900,  this  cause  coming 
on  for  trial  before  the  Hon.  Gallatin  Craig, 
Judge,  and  a  Jury,  the  following  proceedings 
were  bad  and  done,  to  wit:  The  plaintiff, 
to  sustain  tbe  Issues  on  his  part,  adduced 
testimony  in  words  and  figures  as  follows.' 
Fifth.  Then  follow  05  pages  of  the  testimony 
In  full  of  tbe  several  witnesses.  Sixth.  Di- 
rectly after  the  testimony  the  Instructions 
given  and  refused  are  set  out,  together  with 
the  rulings  of  the  court  thereon,  and  excep- 
tions thereto.  Seventh.  The  statement  of  the 
return  of  the  verdict  for  plaintiff  assessing 
his  damages  at  one  thousand  dollars.  Eighth. 
Tbe  statement  that  on  tbe  same  day  the  said 
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verdict  was  returned  the  defendant  filed  mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment, and  said  motions  are  printed  in  full. 
Xlnth.  The  statement  that  on  the  same  day 
the  said  motions  were  filed  they  were  over- 
ruled by  the  court,  and  to  which  ruling  on 
each  of  said  motions  defendant  excepted  at 
the  time.  Tenth.  The  filing  of  the  affidavit 
for  appeal  by  defendant,  and  granting  there- 
of to  the  Kansas  City  Court  of  Appeals. 
Eleventh.  The  statement  that  the  court  made 
an  order  of  record  extending  the  time  for  de- 
fendant to  file  bill  of  exceptions  to  during 
the  March  term,  1901,  of  said  court  Twelfth. 
Then  this:  'And  now  the  defendant  presents 
this,  its  bill  of  exceptions  in  the  said  cause, 
and  prays  that  the  same  may  be  allowed, 
signed,  sealed,  and  filed  herem,  which  Is  ac- 
cordingly done  this  7th  day  of  March,  1901. 
Gallatin  Craig,  Judge.'  This  was  the  end  of 
the  bin  of  exceptions.  Thirteenth.  After  the 
judge's  signature  to  the  bill  of  exceptions, 
on  page  74  of  the  abstract,  follows  a  narra- 
tion of  the  record  proper,  which  sets  out  the 
substance  of  all  the  record  entries  as  follows: 
'And  at  said  December  term,  1900,  upon  the 
return  of  said  verdict,  the  court  rendered 
Judgment  that  the  plaintiff  have  and  recover 
of  defendant  the  sum  of  one  thousand  dol- 
lars and  the  cost  of  the  suit.  And  on  the 
same  day  of  the  return  of  said  verdict  and 
rendition  of  said  Judgment  the  defendant  fil- 
ed Its  motions  for  a  new  trial  and  in  arrest 
of  Judgment  as  shown  in  said  bill  of  excep- 
tions, and  the  same  were  overruled  by  the 
court,  and  exceptions  saved  as  shown  in  said 
bin.  And  on  the  same  day  of  the  rendition  of 
said  Judgment  the  court  made  an  order  of 
record  allowing  the  defendant  to  file  its  bill 
of  exceptions  in  this  cause  during  the  March 
term,  1901,  of  this  court.  And  thereupon,  on 
the  same  day  said  judgment  was  rendered, 
the  defendant  filed  a  proper  affidavit  for  ap- 
peal of  this  cause,  and  thereupon  the  court 
made  an  order  granting  such  appeal  to  the 
Kansas  City  Court  of  Appeals.  And  after- 
wards, on  the  8th  day  of  March,  1901,  and 
during  the  March  term,  1901,  of  said  circuit 
court  of  Gentry  county,  the  defendant  filed 
in  the  said  circuit  court  of  Gentry  county 
its  bill  of  exceptions  hi  this  cause  heretofore 
set  forth,  the  same  having  been  duly  signed 
by  the  Judge  of  said  circuit  court;  and  the 
said  court  made  an  order  of  record  of  the 
filing  of  said  bill  of  exceptions.  Filing  there- 
of was  also  marked  on  the  back  of  said  bill 
by  the  clerk  of  said  court  And  afterwards, 
on  the  lOtb  day  of  July,  1901,  the  defendant 
filed  in  this  court  a  certificate  duly  made  by 
the  clerk  of  said  circuit  court  of  Gentry 
county,  setting  forth  the  said  Judgment  and 
the  said  order  granting  an  appeal,  and  this 
cause  is  now  duly  In  this  court  on  such  ap- 
peal of  the  defendant."  " 

1.  While,  by  section  813,  supra,  the  relator, 
after  filing  the  certified  copy  of  the  Judg- 
ment appealed  from,  showing  the  term  and 
day  of   the  term,   month,   and   year  upon 


which  the  same  was  rendered,  together  wltb 
the  order  granting  the  appeal,  was  reqaired. 
within  the  time  prescribed  by  the  rule  of 
the  Kansas  City  Court  of  Appeals,  no  file 
printed  abstracts  of  the  entire  record  of  said 
cause,"  etc.,  the  statute  does  not  contemplate 
a  dismissal  of  the  appeal  in  cases  the  ab- 
stract filed  is  not  a  perfect  one,  but  on  the 
contrary,  provides  that  the  respondent.  If 
dissatisfied  therewith,  may  file  a  counter  ali- 
stract,  and,  if  that  is  not  concurred  in  by  the 
opposite  party,  provides  for  bringing  before 
the  appellate  court  a  certified  transcript  of 
the  record  of  the  trial  court  There  is  noth- 
ing in  this  statute  authorizing  a  dismissal 
of  the  appeal  on  the  ground  that  an  abstract 
duly  filed  and  served  is  simply  imperfect 
But  by  section  814,  Id.,  the  Courts  of  Ap- 
peals are  authorized  to  make  and  promulgate 
rules  for  carrying  its  provisions  Into  effect 
and  by  virtue  of  such  authority  the  Kansas 
Caty  Court  of  Appeals  made  and  promul- 
gated rule  15,  hereinbefore  set  out,  and  role 
18,  which  Is  as  follows:  "If  any  appellant  or 
plaintiff  in  error,  in  any  civil  cause,  Bliall 
fail  to  comply  with  the  provisions  of  rule 
numbered  15,  the  court,  when  the  cause  is 
called  for  hearing,  will  dismiss  the  appeal  or 
writ  of  error,  or,  at  the  option  of  respondent 
in  error,  continue  the  cause,  at  the  costs  of 
the  party  in  default  No  oral  argument  will 
be  heard  from  any  counsel  failing  to  comply 
with  the  provisions  of  rule  15."  If  the  ai>- 
pellant  bad  failed  to  file  and  serve  copies  of 
its  abstract  and  brief  within  the  time  requir- 
ed by  rule  15,  then,  beyond  question,  the  ap- 
peal might  have  been  summarily  dismissed 
under  the  rule;  but,  if  the  rule  Is  complied 
with  In  these  particulars,  the  rule,  like  the 
statute,  does  not  contemplate  a  dismissal 
simply  for  the  reason  that  the  abstract  may 
be  imperfect,  but  provides  for  filing  a  counter 
abstract  by  the  respondent  and,  if  the  ab- 
stract of  the  appellant  filed  sets  forth  so 
much  of  the  record  as  is  necessary  to  a  full 
understanding  of  all  the  questions  presented 
to  the  court  for  decision,  together  with  a 
brief  containing  in  numerical  order  the 
points  or  legal  propositions  relied  on,  with 
citation  of  authorities  in  support  thereof, 
then  there  Is  nothing  in  the  rule  authorizing 
a  summary  dismissal  of  the  appeal.  The 
questions  presented  to  the  court  for  decision 
in  the  appeal  in  question  were  all  predicated 
upon  the  rulings  of  the  court  below  on  the  ev- 
idence and  the  instructions;  and  these,  with 
the  pleadings,  were  set  out  in  full,  and,  in 
connection  therewith,  the  substance  of  every- 
thing that  was  done  in  the  case  in  the  trial 
court  is  recited  in  the  abstract  in  narrative 
form.  While  this  form  may  not  be  the  best 
that  could  have  been  adopted,  it  serves  the 
purpose  for  which  an  abstract  is  required, 
and  hitherto  has  been  held  sufficient  by  all 
the  appellate  courts  of  this  state.  Badger 
Lumber  Co.  v.  Stepp,  157  Mo.  366,  67  S.  W. 
1059;  Rlcketts  v.  Hart  160  Mo.  64,  51  S.  W. 
825;  Id.,  73  Mo.  App.  648;  McDonald  v.  Uoo- 
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ver,  142  Mo.  484,  44  S.  W.  834;  Keet  Dry 
Goods  Co.  V.  Brown,  73  Mo.  App.  245;  Ormla- 
ton  T.  Xnunbo,  77  Mo.  App.  310;  Stewart 
V.  Sparfcman,  69  Mo.  App.°  4B6.  The  sub- 
stance of  tbe  Judgment  and  tlie  term  of  the 
circuit  court  at  whlcb  It  was  rendered,  of  tbe 
record  entry  showing  tbat  the  motion  for 
new  trial  was  filed  on  the  same  day  that  the 
verdict  was  returned  and  tbe  Judgment  ren- 
dered, and  of  the  record  entry  showing  the 
filing  of  the  bill  of  exceptions,  all  appeared 
upon  the  face  of  the  abstract.  So  that  of 
the  seyeral  reasons  assigned  by  the  court  for 
dismissing  the  appeal  the  only  one  that  had  a 
show  of  support  was  that  the  abstract  did 
not  show  the  day  of  the  month  or  of  tbe  term 
when  the  Judgment  was  rendered— a  matter 
wholly  immaterial  to  the  consideration  of 
any  question  presented  for  decision  In  the 
ease,  and  wlilch,  if  desired  for  any  purpose, 
was  set  forth  in  the  certified  copy  of  the  rec- 
ord entry  of  the  Judgment  filed  In  the  begin- 
ning as  the  basis  for  all  the  proceedings  In 
the  Court  of  Appeals.  The  additional  ab- 
stract filed  by  appellant,  while  somewhat 
more  formal  tlian  the  original,  added  noth- 
ing to  the  substance  of  the  latter  except  the 
date  aforesaid;  and  as  that,  in  our  Judgment, 
was  immaterial,  and  tlie  original  abstract  in 
substantial  compliance  with  the  statute  and 
the  rules  of  the  court,  tbe  suggestion  as  to 
this  additional  abstract  need  not  be  consid- 
ered. 

Tbat  the  appeal  was  improvidently  dis- 
missed is,  we  think,  manifest  The  serious 
question  In  the  case  is,  can  tills  improvident 
action  be  rectified  by  mandamus  from  this 
court? 

2.  The  case  in  question  is  within  the  ex- 
clusive appellate  Jurisdiction  of  the  Kansas 
City  Court  of  Appeals.  From  Its  Judicial 
determination  thereof  no  appeal  lies  to  this 
court,  and  the  writ  of  mandamus  cannot  be 
made  to  perform  the  functions  of  an  appeal. 
Nevertheless,  the  Constitution  provides  that 
this  court  "shall  Iiave  superintending  control 
over  the  Courts  of  Appeals  by  mandamus." 
Section  8,  Amend.  Const.  1884;  1  Rev.  St 
1889,  p.  94.  And  wUle,  under  the  power  con- 
ferred on  this  court  by  this  constitutional 
provision,  the  Jurisdiction  of  the  Court  of  Ap- 
peals to  hear  and  determine  the  case  cannot 
be  Invaded,  yet  the  provision  does  confer 
tbe  power  and  afford  the  means  by  which 
this  court  may  compel  that  court  to  exercise 
its  Jurisdiction.  To  the  end  that  it  might 
properly  do  so,  the  Court  of  Appeals,  in  pur- 
suance of  the  statute  authorizing  it  thereto, 
adopted  and  promulgated  certain  rules  for 
the  presentation  of  causes  in  that  court  for 
its  hearing  and  determination.  As  we  have 
seen,  tbe  relator,  in  compliance  with  the 
statute  and  those  rules,  thus  presented  its 
case  to  that  court  for  its  hearing  and  deter- 
mination. But  the  Court  of  Appeals,  owing 
to  an  erron<!ous  construction  of  its  rules,  re- 


fused to  hear  and  determine  the  cause  thus 
presented,  and  dismissed  the  appeal.  There- 
upon the  relator  invoices  the  exercise  of  tbe 
constitutional  power  of  this  court  ■  by  its 
writ  of  mandamus;  not  to  Invade  the  Juris- 
diction of  the  Court  of  Appeals,  but  to  com- 
pel tliat  court  to  exercise  its  Jurisdiction  by 
hearing  and  determining  the  cause  of  which 
it  lias  Jurisdiction.  This.  Is  a  proper  exercise 
of  .the  power  of  this  court,  and  a  legitimate 
use  to  which  the  writ  of  mandamus  may  be 
applied,  as  was  ruled  in  State  ex  rel.  Bayiia 
V.  Philips,  97  Mo.  331,  10  S.  W.  865.  3  L.  R. 
A.  476,  in  which  case  it  was  held,  after  an 
exhaustive  review  of  the  authorities  in  this 
state  and  elsewhere,  tliat  where  a  court  of 
appeals  has  erroneotisiy  dismissed  an  appeal 
in  consequence  of  error  in  a  point  of  practice 
In  such  court,  or  a  misapprehension  of  its 
own  rules,  mandamus  will  lie  from  the  Su- 
preme Court  to  correct  such  error,  and  in 
pursuance  of  such  ruling  a  peremptory  writ 
was  awarded,  commanding  the  Kansas  City 
Court  of  Appeals  to  reinstate  a  cause  in 
which  the  appeal  had  been  dismissed  by  that 
court  The  doctrine  of  this  case  has  since 
received  the  approval  of  this  court  in  State 
ex  rel.  v.  Public  Schools,  134  Mo.  811,  312. 
35  S.  W.  617,  66  Am.  St  Rep.  503.  The 
more  recent  case  of  State  ex  rel.  v.  Ne- 
ville. 167  Mo.  386,  57  S.  W.  1012,  61  L. 
R.  A.  96,  is  in  harmony  with  it,  and  it  has 
received  authoritative  sanction  elsewhere. 
19  Am.  &  £ng.  Encycl.  of  Law  (2d  Ed.)  p. 
386.  As  opposed  to  it,  the  case  of  the  State 
ex  rel.  v.  Smith,  106  Mo.  6,  16  S.  W.  1062,  is 
cited;  and  while.  In  the  opinion  In  that  case, 
there  is  dicta  that  gives  support  to  respond- 
ent's contention,  there  is  notliing  In  the  facts 
In  Judgment  opposed  to  It  The  appeal  in 
that  case  was  dismissed  not  on  any  point  of 
practice  in  the  appellate  court,  but  because 
the  appeal  was  prematurely  taken  in  the  cir- 
cuit court  Mackey  v.  Hyatt,  42  Mo.  App. 
443.  Dicta  in  opinions,  to  be  properly  un- 
derstood, must  be  read  ta  the  light  of  tbe 
facts  adjudged  to  which  they  are  intended  to 
apply;  and  in  cases  like  this  the  proceedings 
in  the  circuit  court,  the  review  of  which  is 
exclusively  witliln  the  Jurisdiction  of  the 
Court  of  Appeals,  must  not  be  confounded 
with  the  proceedings  in  the  appellate  court, 
the  error  In  which  is  sought  to  be  corrected. 
The  other  Missouri  cases  cited— State  v. 
Field,  107  Mo.  445,  17  S.  W.  886,  and  State 
V.  Neyllle,  110  Mo.  346,  19  S.  W.  491— are 
not  in  point  After  a  careful  consideration 
of  the  able  briefs  of  counsel  and  of  the  cases 
therein  cited,  and  many  others,  we  think  tbe 
doctrine  stated  is  well  supported  in  reason 
and  authority,  is  applicable  to  the  case  in 
hand,  and  that  we  are  not  warranted,  upon 
any  considerations  of  convenience  or  courte- 
sy. In  departing  from  it 

The  peremptory  writ  will  be  awarded.    All 
concur. 
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STATE  T.  WILSON. 
(Sopreme  Court  of  Missouri.     March  4,  1903.) 

HOMICIDBT-INDICTMENT— SUPFICIBNCT— BV- 
IDBNCE— CONFESSION  TO  OFPICBR. 

1.  An  indictment  for  murder  alleging  that 
"defendant,  a  certain  pistol  then  and  there 
charged  with  one  leaden  bullet  •  •  •  did 
discharge,"  etc.,  is  not  defective  in  omitting  the 
word  "with"  before  describing  the  pistol. 

2.  Evidence,  in  a  prosecution  for  murder, 
showing  that  defendant,  in  company  with  two 
others,  purchased  a  pistol  and  cartridges,  and 
went  into  deceased's  saloon,  and  ordered  drinks, 
and  that,  while  one  of  defendant's  companions 
reached  over  the  bar  to  seize  the  cash  tray, 
defendant  shot  and  killed  deceased,  is  sufficient 
to  sostaiii  a  verdict  of  murder  in  the  first  de- 
gree. 

3.  The  tact  that  a  confession  of  murder  was 
obtained  from  defendant  by  an  artifice  of  the 
ofBcer  who  arrested  him,  in  telling  him  that  his 
accomplice  had  been  arrested  and  had  told  all 
about  the  crime,  does  not  render  the  confession 
inadmissible  in  a  prosecution  for  the  murder. 

In  Banc.  Appeal  from  Circuit  Court,  St. 
Louis  County;  H.  D.  Wood,  Judge. 

Henry  Wilson  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

The  defendant,  a  negro  man,  was  Indicted, 
with  two  other  negroes,  at  the  October  term, 
1900,  of  the  circuit  court  of  the  city  of  St. 
Ix>ui8,  for  murder  In  the  first  degree.  The 
indictment  Is  in  two  counts,  and,  as  Its  suffi- 
ciency Is  challenged,  It  is  deemed  best  to  in- 
sert it  In  full,  as  follows: 

"The  grand  jurors  of  the  state  of  Missouri, 
within  and  for  the  body  of  the  city  of  St 
Louis,  now  here  in  court,  duly  Impaneled, 
sworn  and  charged,  upon  their  oath  present 
that  Henry  WUson,  Ben  McOowan,  and  'Fate' 
(whose  true  name  Is  to  the  grand  Jurors  un- 
known), on  the  twenty-third  day  of  June,  one 
thousand  nine  hundred,  at  the  city  of  St 
liOuls  aforesaid,  with  force  and  arms  in  and 
upon  one  Thomas  Mooney,  in  the  peace  of  the 
state  then  and  there  being,  feloniously,  will- 
fully, deliberately,  premeditatediy,  and  of 
their  malice  aforethought,  did  make  an  as- 
sault; and  tliat  tlie  said  Henry  WUson,  a 
certain  pistol  then  and  there  charged  with 
gunpowder  and  one  leaden  bullet,  then  and 
there  feloniously,  willfully,  deliberately,  pre- 
meditatediy, and  of  his  malice  aforethought, 
did  discharge  and  shoot  off  at,  against  and 
upon  the  said  Thomas  Mooney;  and  that  the 
said  Henry  Wilson,  with  the  leaden  bullet 
aforesaid,  out  of  the  pistol  aforesaid,  then 
and  there  by  the  force  of  the  gunpowd^ 
aforesaid  by  the  said  Henry  Wilson  dischar- 
ged and  shot  off  as  aforesaid  then  and  there 
feloniously,  willfully,  deliberately,  premedi- 
tatediy, and  of  his  malice  aforethought,  did 
strike,  penetrate,  and  wound  the  said  Thom- 
as Mooney  In  and  upon  the  body  of  the  said 
Thomas  Mooney,  then  and  there  feloniously, 
willfully,  deliberately,  premeditatediy,  and  of 
bis  malice  aforethought,  giving  to  the  said 
Thomas  Mooney,  with  the  leaden  bullet  afore- 

fS.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  UM. 


said,  so  as  aforesaid  discharged  and  shot  oat 
of  the  pistol  aforesaid  by  the  said  Henry  Wil- 
son, in  and  upon  the  body  of  the  said  Thomas 
Mooney,  one  mortal  wound,  of  the  depth  of 
six  inches,  and  of  the  breadth  of  half  an  inch; 
of  which  said  mortal  wound  the  said  Thom- 
as Mooney  then  and  there  did  languish,  and 
languishing  did  live,  from  the  said  twenty- 
third  day  of  June  In  the  year  one  thousand 
nine  himdred,  until  the  twenty-fourth  day  of 
Jime  in  the  year  one  thousand  nine  hundred; 
on  which  said  twenty-fourth  day  of  Jnne, 
in  the  year  one  thousand  nine  hundred,  the 
said  Thomas  Mooney,  of  the  mortal  wound 
aforesaid,  at  the  city  of  St  Louis,  did  die; 
and  .that  the  said  Ben  McGowan  and  'Fate' 
(whose  true  name  is  to  these  grand  Jurors 
unknown),  at  the  said  city  of  St  Louis,  <hi 
the  said  twenty-third  day  of  June,  in  the 
year  one  thousand  nine  htmdred,  were  then 
and  there  feloniously,  willfully,  deliberately, 
premeditatediy,  and  of  their  malice  afore- 
thought, present,  aiding  and  abutting,  ad- 
vising and  counseling,  assisting  and  procur- 
ing the  said  Henry  Wilson,  the  oCTense  and 
felony  aforesaid  to  do  and  commit  And  so 
the  grand  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  Henry  WU- 
son, Ben  McGowan,  and  'Fate'  (whose  true 
name  is  to  these  grand  Jurors  unknown)  the 
said  Thomas  Mooney  in  the  manner  and  form 
and  by  the  means  aforesaid,  feloniously,  will- 
fully, deliberately,  prooaeditatedly,  and  of 
their  malice  aforethought,  did  kill  and  mm:- 
der;  contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state.  And  the 
grand  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present:  That  Henry  WUson, 
Ben  McGowan,  and  'Fate'  (whose  true  name 
is  to  these  grand  Jurors  unknown),  on  the 
twenty-third  day  of  June,  In  the  year  of  our 
Lord  one  thousand  nine  hundred,  at  the  city 
of  St  Louis  aforesaid,  with  force  and  arms 
In  and  uiwn  one  Thomas  Mooney,  in  the 
peace  of  the  state  then  and  there  being,  fe- 
loniously, willfully,  deliberately,  premeditat- 
ediy, and  of  their  malice  aforethought,  did 
make  an  assault;  and  that  the  said  Henry 
WUson,  Ben  McGowan  and  'Fate'  (whose 
true  name  is  to  these  grand  Jurors  unknown) 
a  certain  pistol  then  and  there  charged  with 
gunpowder  and  one  leaden  bullet  then  and 
there  feloniously,  willfully,  deliberately,  pre- 
meditatediy, and  of  their  maUce  aforethought, 
did  discharge  and  shoot  ofC  at,  against,  and 
upon  the  said  Thomas  Mooney;  and  that  the 
said  Henry  Wilson,  Ben  McGowan,  and  'Fate' 
(whose  true  name  is  to  these  grand  Jurors 
unknown),  with  the  leaden  bullet  aforesaid, 
out  of  the  pistol  aforesaid,  then  and  there  by 
the  force  of  the  gunpowder  aforesaid,  by 
the  said  Henry  Wilson,  Ben  McGowan,  and 
'Fate'  (whose  true  name  is  to  these  grand 
Jurors  unknovrn)  discharged  and  shot  off  as 
aforesaid  then  and  there  feloniously,  wUI- 
fully,  deUberately,  premeditatediy,  and  of 
their  malice  aforethought,  did  strike,  pene- 
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trate,  and  wound  the  said  Thomas  Mooney 
In  and  upon  the  body  of  the  said  Thomas 
Mooney,  then  and  there  feloniously,  wllUully, 
deliberately,  premedltatedly,  and  of  their  mal- 
ice aforethought,  giving  to  their  said  Thom- 
as Mooney,  with  the  leaden  bullet  aforesaid, 
so  as  aforesaid  discharged  and  shot  out  of 
the  pistol  aforesaid  by  the  said  Henry  Wilson, 
Ben  McGowan,  and  'Fate'  (whose  true  name 
Is  to  these  grand  Jurors  iml^nown)  in  and  up- 
on the  body  of  the  said  Thomas  Mooney  one 
mortal  wound,  of  the  depth  of  six  Inches  and 
of  the  breadth  of  half  an  inch;  of  which  said 
mortal  wound  the  said  Thomas  Mooney  then 
and  there  did  languish,  and  languishing  did 
live,  from  the  said  twenty-third  day  of  June, 
In  the  year  one  thousand  nine  hundred  until 
the  twenty-fourth  day  of  June,  in  the  year 
one  thousand  nine  hundred;  on  which  said 
twenty-fourth  day  of  June,  in  the  year  one 
thousand  nine  hundred,  the  said  Thomas 
Mooney  of  the  said  mortal  wound,  at  the 
city  of  St.  Louis  aforesaid,  did  die.  And  so 
the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  Henry  Wil- 
son, Ben  McGowan,  and  'Fate'  (whose  true 
name  ia  to  the  grand  Jurors  unknown)  the 
said  Thomas  Mooney,  In  the  manner  and  form 
and  by  the  means  aforesaid,  feloniously, 
willfully,  deliberately,  premedltatedly,  and  of 
their  malice  aforethought,  did  kill  and  mur- 
der; contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

The  defendants  Wilson  and  McOowan  were 
duly  arraigned,  and  pleaded  not  g^iUty. 
Thereafter  a  severance  was  granted,  and  de- 
fendant Wilson  was  put  on  his  trial  and 
found  guilty  of  murder  in  the  first  degree. 
The  evidence  developed  that  Thomas  Mooney 
owned  a  saloon  at  No.  205  North  Levee 
street  In  St.  Louis,  on  the  23d  day  of  June, 
1900,  and  about  9  o'clock  of  the  night  of  that 
day  he  and  a  nephew  of  his  by  the  name  of 
Durkln,  a  boy  about  16  years  of  age,  were 
In  the  saloon,  and  behind  the  counter,  Moon- 
ey, the  proprietor,  was  standing  near  the 
end  of  the  counter,  writing  In  a  small  book. 
Three  negro  men  entered  the  saloon  and  or- 
dered the  drinks  from  Durkln.  Two  of  them 
were  Identified  as  Henry  Wilson,  the  defend- 
ant herein,  and  his  coindlctee,  Ben  McGow- 
an. The  third  man,  called  by  them  "Fate," 
does  not  appear  to  have  been  recognized  or 
known  by  any  of  the  witnesses.  Bother 
"Fate"  or  McGowan  said  he  would  take  a 
glass  of  beer,  which  Durkin  drew,  and  gave 
blm,  and  then  one  or  the  other  of  those  two 
said  he  only  had  ten  cents,  but  he  would  take 
whisky,  and  Durkin  gave  him  a  glass  of 
wblsky.  He  drank  a  part  of  it,  and  gave  the 
remainder  to  defendant.  As  the  defendant 
Wilson  placed  the  empty  glass  on  the  coun* 
ter,  Durkln  testifies  that  the  negro  "Fate" 
reached  over  the  counter  to  grab  the  cash- 
box,  which  was  an  open  tray,  containing 
■liver  dollars  and  half  dollars,  on  the  shelf 
behind  the  bar,  and,  as  he  did  that,  the  de- 


fendant shot  the  deceased  with  a  revolver. 
"Fate"  did  not  get  the  cashboz,  but  turned 
It  over,  and  It  fell  on  the  floor,  scattering 
the  money.  They  all  three  then  ran  away. 
A  door  or  two  from  Mooney's  saloon,  a  Rus- 
sian by  the  name  of  Burrls  Ichkowsky  kept 
a  clothing  store  and  notions.  About  10  or 
15  minutes  before  the  homicide  occurred, 
these  same  three  negro  men  went  Into  Icb- 
kowsky's  store,  and  this  defendant  bought  a 
pistol  and  10  cents'  worth  of  cartridges  from 
him.  The  pistol  was  of  the  bulldog  pattern. 
They  then  left,  and  In  a  few  minutes  Ich- 
kowsky heard  a  pistol  shot,  and  came  out 
and  learned  Mooney  was  shot  McGowan 
was  afterwards  recognized  by  Ichkowsky, 
and  upon  information  given  by  the  latter 
was  arrested.  Mooney  was  taken  to  the  City 
Hospital,  and  operated  on  for  the  purpose  of 
staying  the  hemorrhage.  The  surgeon  te» 
tlfled  the  ball  pierced  the  lung  and  the  In- 
tercostal artery  and  the  spinal  cord.  Moon- 
ey was  paralyzed  by  the  shot,  and  was  kept 
alive  by  stimulation  until  about  11  o'clock  In 
the  forenoon  of  the  next  day,  when  he  died. 
The  wound  was  necessarily  fatal.  The  post 
mortem  revealed  no  other  cause  of  death. 
Durkln  testified  that  there  were  no  persons 
present  at  the  killing  of  his  uncle  but  the 
three  negroes,  his  uncle,  and  himself;  that 
Mooney  said  nothing  to  the  negroes,  and  was 
doing  nothing  when  he  was  shot.  When  de- 
ceased heard  McGowan  Jump  on  the  counter,  * 
be  turned  to  look  around,  and  Just  then  de- 
fendant shot  him.  Durkin  had  never  seen 
the  defendants  before,  but  they  stood  in  three 
feet  of  him  when  they  were  drinking,  and  he 
positively  identified  defendant  as  the  man 
who  shot  his  uncle.  Officers  GafTney  and 
Flynn  arrested  defendant  He  made  a  state- 
ment to  them.  He  fully  corroborated  Ich- 
kowsky's  account  of  his  purchase  and  Dur- 
kln's  account  of  theh:  buying  the  drinks  and 
of  "Fate's"  effort  to  grab  the  money  box, 
and  says  the  boy  knocked  It  out  of  bis  hand, 
and  says  that  Just  then  Mooney  turned  and 
looked  as  If  he  was  going  to  pick  up  some- 
thing, and  then,  be  says,  "I  shot  right  at 
him;"  that  they  then  ran  out,  and  ran  south 
on  the  Levee  three  or  four  blocks,  and  he 
threw  the  pistol  In  the  river.  He  and  Mc- 
Gowan then  went  over  to  East  St.  Louis,  and 
after  three  or  four  hours  returned  to  the 
city  and  separated,  and  he  went  up  to  SOS 
North  Twelfth  street,  where  be  was  arrested. 
He  further  stated  that  he  went  to  Mooney's 
to  get  some  of  his  money.  Said  he  had  only 
been  In  St.  Louis  about  three  weeks.  His 
home  was  In  Memphis,  Tenn.  He  didn't 
know  "Fate's"  other  name,  and  knew  Mc- 
Gowan as  "Shiner."  The  officer  told  him 
they  had  arrested  McGowan,  and  that  he 
had  told  him  about  the  shooting,  and  then 
defendant  told  the  officers  all  about  it,  as 
above  detailed.  The  defendant  testified  in 
his  own  behalf,  and  denied  that  he  was  In 
St  Louis  the  night  of  the  homicide ;  denied 
he  ever  saw  McGowan  but  once  before  he 
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was  arrested;  denied  the  officer's  eyldence  In 
toto. 

Lonto  O.  Jones  and  Henry  B.  Darls,  for 
appellant.  The  Attorney  General,  for  tbe 
State. 

GANTT,  J.  (after  stating  the  facts).  This 
cause  was  transferred  to  the  court  In  banc, 
owing  to  a  division  of  opinion  as  to  the  suffi- 
ciency of  the  Indictment,  tbe  insistence  be- 
ing that  the  indictment  was  fatally  defective, 
because  of  tbe  omission  of  tbe  word  "wltb" 
after  the  words  "and  that  tbe  said  Henry 
Wilson,"  and  before  tbe  words  "a  certain 
pistol,"  and  that,  lacking  said  word,  tbe  in-  i 
dictment  did  not  show  "with"  what  weapon  j 
tbe  murder  was  committed.  Upon  a  rehear- 
ing in  banc,  we  all  bold  that  the  indictment 
Is  sufficient  It  is  in  harmony  wltb  well-set- 
tled precedents  at  common  law,  and  in  tbis 
state  and  other  states  of  the  Union.  1 
Wharton's  Precedents  of  Indictments  &  Pleas, 
115,  11T-U7a  &  b;  Bishop's  Directions  & 
Forms,  g  620;  3  Chitty's  Crlm.  Law,  "p.  762. 
As  was  said  In  State  v.  Turlington,  102  Mo. 
651, 16  S.  W.  141,  tbe  use  of  the  word  "with" 
before  tbe  pistol  or  gun,  in  charging  a  homi- 
cide by  shooting  another,  is  not  only  entirely 
unnecessary,  but  would  mar  the  strength  of 
tbe  allegation.  While  the  word  was  used  la 
that  Indictment,  tbe  contention  by  tbe  de- 
fendant was  that  It  vitiated  the  indictment, 
but  we  held  that  tbe  needless  insertion  of  the 
word  did  not  prejudice  any  substantial  right 
of  tbe  defendant.  In  State  v.  Evans,  158  Mo. 
580,  69  S.  W.  894,  an  Indictment  in  all  mate- 
rial respects  like  tbe  one  under  consideration 
was  unanimously  approved  by  the  Second  Di- 
vision of  this  court,  and  in  that  case  it  was 
pointed  out  that  there  was  no  conflict  be- 
tween the  conclusion  therein  reached  and 
the  minority  opinion  in  State  v.  Rector,  126 
Mo.  328,  23  S.  W.  1074,  and  the  decision  in 
State  V.  Forgerson,  162  Mo.  92,  53  S.  W.  427. 
In  those  cases,  the  homicide  was  committed 
with  an  ax  or  some  heavy  weapon  or  Instru- 
ment, and  it  was  essential  to  charge  with 
what  instrument  the  assault  was  committed, 
and  the  omission  of  the  word  "with"  before 
tbe  Instrument  left  tbe  Indictment  lacking 
an  averment  of  the  instrument  with  which 
the  deceased  was  killed.  State  v.  Hagan 
(Mo.)  65  S.  W.  249,  is  also  cited,  but  it  is  to 
be  noted  that  in  that  case,  while  tbe  word 
"with"  was  omitted,  the  indictment  was  not 
held  defective  for  that  reason,  but  solely  be- 
cause there  was  no  allegation  that  of  the 
mortal  wounds  alleged  the  deceased  "did"  die 
or  "died."  While  It  is  necessary  to  charge  that 
an  assault  was  made  with  an  ax,  or  a  sword, 
or  a  bludgeon,  or  "with"  some  heavy  weapon 
or  instrument  "the  exact  nature  of  which  is 
unknown,"  tbe  universal  idiom  in  describing 
an  assault  or  homicide  by  shooting  Is  to  al- 
lege that  tbe  offender  "a  certain  pistol  then 
and  there  charged  with  gunpowder  and  lead- 
en balls  did  discharge  and  shoot  off"  at, 
against,  and  upon  the  body  of  his  victim. 


just  as  it  is  averred  in  tbis  indictment,  fol- 
lowed by  the  averment  of  the  giving  of  the 
mortal  wound  "with"  the  leaden  bullet  so 
shot  out  of  said  pistol.  The  case  of  State  v. 
Prendible  (Mo.)  66  S.  W.  559,  loc.  cit  565, 
while  correcUy  decided  In  harmony  with 
State  V.  Turlington,  102  Mo.  651,  15  S.  W. 
141,  because  the  word  "with"  did  not  vitiate 
the  Indictment,  is  not  in  "some  of  the  laa- 
guage  used,"  in  harmony  with  tbe  views 
herein  expressed.  So  much  of  that  opinion 
as  disapproves  State  v.  Turlington  as  to  the 
necessity  of  the  use  of  the  word  "with"  hi 
an  indictment  for  assault  or  homicide  by 
shooting,  and  framed  after  the  manner  of 
the  one  at  bar,  is  itself  disapproved.  It  has 
already  been  disapproved  by  Division  No.  2, 
in  State  v.  Helnunan  (at  this  term,  not  yet 
officially  reported)  71  S.  W.  1010.  SUte  v. 
Evans,  158  Mo.  589,  59  S.  W.  994,  in  aU  ma- 
terial respects  the  counterpart  of  tbis  indict- 
ment, was  followed  in  State  v.  Gleason  (de- 
cided by  Division  No.  2  at  tbis  term)  72  S. 
W.  676. 

2.  Tbe  Instructions  were  full  and  correct 
on  all  propositions  of  law  arising  in  tbe  case 
necessary  for  tbe  guidance  of  the  Jtiry. 

8.  The  evidence  was  ample  to  sustain  the 
verdict  of  murder  (n  tbe  first  degree  That 
defendant  deliberately  provided  himself  witb 
a  deadly  weapon,  and  with  his  two  com- 
panions went  to  the  saloon  of  tbe  deceased 
for  the  purpose  of  robbing  him,  and  slew 
him  in  tbe  perpetration  of  the  attempted 
robbery,  admits  of  no  doubt.  That  bis  ad- 
missions of  his  guilt  were  obtained  through 
tbe  artifice  of  leading  him  to  believe  that 
his  companion  in  crime  had  already  con- 
fessed, did  not  affect  its  competency.  Out- 
side of  that,  however,  be  was  completely 
identified  as  one  of  the  guilty  trio  who  con- 
spired to  rob  deceased,  and  murdered  him  in 
the  prosecution  of  their  felonious  enterprise. 

The  case  was  fairly  and  impartially  tried, 
and,  no  error  appearing  in  tbe  record,  the 
Judgment  is  affirmed,  and  the  sentence  of  the 
law  directed  to  be  inflicted.    AU  concor. 


ST.iTB  ▼.  GRAY. 
(Supreme  CJourt  of  Missouri.    March  4,  1903.) 

MURDBR— MOTION  FOR  NEW  TRIAI.— AFFI- 
DAVIT. 

1.  In  support  of  a  motion  for  a  new  trial,  an 
affldavit  was  submitted  that  when  defendant, 
prosecuted  for  murder,  was  being  condnoted  to 
the  courtroom,  just  before  opening  of  conrt,  sod 
while  the  jarj  was  iu  an  adjoining  room,  the 
door  to  which  was  open,  tbe  widow  of  the  de- 
ceased exclaimed  in  a  loud  voice,  "I  want  to 
see  the  man  that  murdered  my  husband;  that  is 
the  man ;"  but  no  Bhowinx  was  made  that  the 
jury  actually  beard  these  remarks,  and  it  was 
obvious  that  no  officer  of  the  court  had  any 
knowledge  of  what  the  widow  was  going  to  do. 
Held,  that  a  refusal  of  a  new  trial  will  not  be 
disturbed  on  appeal. 

In  banc.  Appeal  from  St  Lonis  Circuit 
Conrt;  Franklin  Ferris,  Judge. 
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Sampson,  alias  "Bud,"  Gray,  was  convict- 
ed of  murder,  and  he  appeals.    Affirmed. 

On  the  25th  day  of  October,  1901,  the  grand 
Jury  of  St.   Loula  preferred  an   indictment 
against  Sampson,  alias  "Bud,"  Gray,  for  the 
murder  of  George  Jones  in  said  city  on  the 
night  of  the  9th  day  of  June,  1901.    The  de- 
ceased   and   defendant   and   his    colndlctee, 
John  Pitts,  were  all  negroes.    The  deceased 
and  the  defendant  were  laborers  In  the  em- 
ployment of  the  Howard  &  Evans  Clay  Pipe 
Company,  near  Macklin  avenue  in  St  Louis. 
On  the  morning  of  June  10^  1901,  the  dead 
body  of  George  Jones  was  found  lying  about 
200  feet  east  on  Macklin  avenue,  and  about 
450  feet  north  of  Manchester  Road.     There 
were  two  bullet  holes  through  bis  bead,  and 
a  knife  was  found  sticking  in  his  right  wrist. 
The  corpus  delicti  was  fully  established,  and 
the  Identification  of  the  dead  body  as  that  of 
George  Jones  was  established  beyond  the 
peradveuture  of  a  doubt.    The  evidence  tend- 
ed to  establish  that  Jones  was  an  industrious 
man,  and  was  known  to  have  about  $150  on 
bis  person  on  the  day  he  was  slain.    The  de- 
fendant and  John  Pitts  were  together  on 
that  night,  and  after  midnight  slept  until 
morning  in  the  same  bed  at  the  bouse  of 
Ben  Nelson,  another  negro.     Pitts  and  de- 
fendant were  both  arrested,  and  Pitts  made  a 
confession,  and  then  the  defendant  made  a 
full  confession.     The  evidence  fails  to  dis- 
close, under  the  most  rigid  cross-examina- 
tion, any  flattery  of  hope  or  tortore  of  fear 
to   obtain   the   confession.     The   defendant 
stated  that  Pitts  bad  seen  Jones  with  con- 
siderable money  and  a  watch,  and,  as  it  was 
a  custom  of  deceased  to  sleep  with  defendant 
in    the    neighborhood    of    the    Sewer    Pipe 
Works,  they  conspired  to  kill  him  to  get  his 
money.    It  was  first  agreed  that  defendant 
should  sleep  with  Jones  that  night,  and  leave 
the  door  unfastened,  and  in  the  night  was  to 
give  a  loud  cough  as  a  signal  for  Pitts  to 
come  in  the  room   and  kill   deceased   while 
asleep.    Defendant,  however,  became  afraid 
that  Pitts  might  strike  him  instead  of  de- 
ceased, and  they  abandoned  tbat  plan.    They 
then  hit  upon  the  scheme  of  enticing  him 
from  the  house  and  killing  him  by  striking 
him  from  the  rear  with  a  bludgeon.    Accord- 
ingly they  prepared  themselves  with  a  pistol, 
which  tbey  secreted,  and  with  a  lead  pipe; 
that  defendant  went  to  the  temporary  apart- 
ments where  deceased  was  then  lodging.    He 
told  him  that  there  were  some  women  who 
wished  to  see  him,  and  they  repaired  to  the 
designated  place.     It  had  been  agreed  that 
Pitts  should  strike  the  deceased  with  the 
leaden  pipe,  but  Pitts  feared  to  do  this,  and, 
because  of  his  hesitation,  the  defendant  drew 
his  pistol  and  fired  at  the  deceased,  striking 
him  in  the  bead.    Then  Pitts  grabbed  the  pis- 
tol and  also  fired  a  shot  into  the  head  of 
the  deceased;  tbat  they  took  bis  watch  and 
$1  In  money.     The  evidence  on  behalf  of 
the  state  showed  tbat  the  defendant  bad  giv- 
en the  watch  to  one  Annie  Miller,  and  by  her 


direction  it  was  found  In  a  pawnshop,  recov- 
ered, and  identified  by  the  wife  of  the  deceas- 
ed as  belonging  to  her.  She  identified  it  by 
number  and  otherwise.  The  confession  was 
also  corroborated  by  the  finding  of  the  pistol 
in  the  bands  of  a  woman  to  whom  he  said  he 
bad  given  it.  The  wife  of  the  deceased  testi- 
fied tliat  he  had  $150  on  bis  person  when  he 
left  home  on  June  9tb.  The  defendant  of- 
fered no  evidence  on  bis  part,  nor  did  be  offer 
any  Instructions. 

But  a  single  objection  was  made  to  the  in- 
troduction of  testimony,  and  tbat  objection 
was  sustained.  Of  course.  It  follows  that  no 
exceptions  were  taken  to  the  admission  of 
any  testimony  by  the  court;  and  In  justice 
to  counsel  for  defendant,  it  may  be  said 
that  no  exceptions  were  warranted.  The  ev- 
idence Introduced  was  relevant,  material, 
and  very  conclusive.  As  the  Indictment  Is 
challenged.  It  Is  reproduced  here: 

"The  grand  Jurors  of  the  state  of  Missouri 
within  and  for  the  body  of  the  city  of  Bt 
I«uls,  now  here  in  court,  duly  impaneled, 
sworn  and  charged,  upon  their  oath  present: 
That  Sampson,  alias  'Bud,'  Gray  and  John 
Pitts,  on  the  ninth  day  of  June,  In  tbe  year 
of  our  Lord  one  thousand  and  nine  hundred 
and  one,  at  the  city  of  St  Louis  aforesaid, 
with  force  and  arms  in  and  upon  one  George 
Jones  In  tbe  peace  of  tbe  state  then  and  there 
feloniously,  willfully,  deliberately,  premedl- ' 
tatedly,  and  of  their  malice  aforethought, 
did  make  an  assault;  and  that  the  said  Samp- 
son, alias  'Bud,'  Gray  end  John  Pitts  a  cer^ 
tain  pistol  then  and  there  charged  with  gun- 
powder and  one  leaden  bullet,  then  and  there 
feloniously,  willfully,  deliberately,  premedltat- 
edly,  and  of  their  malice  aforethought,  did  dis- 
cbarge and  shoot  off,  to,  at  against,  and  upon 
the  said  George  Jones;  and  that  the  said  Samp- 
son, alias  'Bud,'  Gray  and  John  Pitts,  with  the 
leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there  by  tbe  force  of  the 
gunpowder  aforesaid,  by  the  said  Sampson, 
alias  'Bud,'  Gray  and  John  Pitts  discharged 
and  shot  off,  as  aforesaid,  then  and  there 
feloniously,  willfully,  deliberately,  premedi- 
tatedly,  and  of  their  malice  aforethought,  did 
strike,  penetrate,  and  wound  the  said  George 
Jones  In  and  upon  the  head  and  body  of  tbe 
said  George  Jones,  giving  to  the  said  George 
Jones  then  and  there,  with  the  leaden  bullet 
aforesaid,  so  as-aforesaid  discharged  and  shot 
out  of  tbe  pistol  aforesaid  by  tbe  said  Samp- 
son, alias  'Bud,'  Gray  and  John  Pitts  In  and 
upon  tbe  head  and  body  of  the  said  George 
Jones  one  mortal  wound  of  tbe  depth  of  six 
inches  and  of  tbe  breadth  of  half  an  Inch; 
of  which  said  mortal  wound  the  said  George 
Jones  then  and  there  Instantly  did  die.  And 
so  tbe  grand  jurors  aforesaid,  upon  tbelr 
oath  aforesaid,  do  say  that  the  snld  Samp- 
son, alias  "Bud,'  Gray  and  John  Pitts  the  said 
George  Jones  In  tbe  manner  and  form  and  by 
tbe  means  aforesaid,  feloniously,  willfully, 
deliberately,  premedltatedly,  and  of  their 
malice  aforethought  did  kill  and  murder; 
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contrary  to  the  form  of  the  statute  In  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  tbe  state." 

Henry  B.  Davis,  for  appellant.  Tbe  At- 
torney General  and  C.  D.  Corum.  for  the 
State. 

GANTT,  J.  (after  stating  tbe  facts).  1.  Tbe 
Indictment  la  in  all  essentials  identical  with 
the  one  which  we  have  this  day  approved  In 
State  V.  Henry  Wilson,  72  S.  W.  G96,  and  for 
the  reasons  advanced  in  that  case,  and  with- 
out repeating  tbem,  tbe  Indictment  must  be 
held  to  be  sufficient  and  the  criticisms  of  It 
unavailing. 

2.  As  already  said,  there  was  no  evidence 
tending  even  to  overcome  the  prima  fade 
case  made  by  the  state,  that  tbe  confession 
was  obtained  without  tbe  hope  or  flattery  or 
reward,  and  without  being  extorted  by  fear. 
It  was,  moreover,  strongly  corroborated  by 
evidence  aliunde. 

3.  The  motion  for  new  trial  was  accompa- 
nied by  an  affidavit  that,  during  the  recess  of 
tbe  court,  the  widow  of  the  deceased,  Just  be- 
fore the  convening  of  court,  was  in  the  corridor 
of  tbe  court  building,  and,  as  the  sheriff  was 
bringing  the  defendant  out  to  the  courtroom, 
said.  In  a  loud  voice,  "I  want  to  see  the  man 
that  murdered  my  husband;  that  Is  tbe 
man;"  that  the  Jury  at  that  time  were  con- 
fined in  an  adjoining  room,  and  could  have 
heard  this  statement;  that  the  door  of  the 
Jury  room  was  open,  and  that  the  sheriff  Im- 
mediately closed  the  door.  The  affidavit  stat- 
ing these  matters  was  submitted  to  the  cir- 
cuit court.  It  did  not  appear  that  the  Jury 
actually  heard  these  remarks  of  the  widow 
of  Jones,  but  It  Is  obvious  that  no  officer  of 
the  court  knew  the  woman  was  going  to  do 
what  she  did,  or  in  any  manner  connived  at 
It  There  is  not  the  slightest  reason  for  be- 
lieving that  tbe  conduct  of  the  woman  in  any 
manner  affected  the  Jury  in  arriving  at  their 
verdict  We  see  no  reason  for  disturbing  the 
finding  of  the  court  in  refusing  a  new  trial  on 
this  ground. 

The  evidence  fully  established  the  guilt  of 
the  accused,  and  the  verdict  of  the  Jury  is 
abundantly  sustained  by  the  evidence.  The 
Instructions  were  such  as  have  often  met  our 
approval,  and  the  Judgment  Is  affirmed,  with 
directions  that  the  sentence  of  tbe  law  be 
carried  Into  execution.    All  concur. 


ELTING  et  al.  t.  HICKMAN  et  al.,  Judges. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  24,  1903.) 

CONSTITUTIONAL  LAW—  STATUTRS  —  SPECIAL 
LEGISLATION  —  TAXATION  —  UNIFORMITY  — 
COUNTIES— ROAD  DISTRICTS  —  CITIES— DIVI- 
SION INTO  CLASSES. 

1.  (Tonst.  art.  4,  {  28,  declares  that  no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  expressed  in  the  title.  Act  March  9, 
1805  (Sess.  Acts  1895,  p.  253),  entitled  "An  act 
to  provide  for  working  and  improving  public 


roads  for  the  organization  of  special  road  dis- 
tricts and  to  raise  revenue  therefor,"  in  flections 
16  and  17  appropriates  for  tbe  repair  and  con- 
struction of  roads  certain  portions  of  taxes 
raised  by  virtue  of  otlier  statutes.  Held,  that 
tbe  statute  is  not  violatiye  of  the  Constitution 
on  the  theory  that  it  does  not  indicate  in  tbe  ti- 
tle that  it  appropriates  or  uses  revenues  raised 
by  other  laws. 

2.  Const  art.  4,  S  46,  prohibits  the  Legislature 
from  granting  or  authorizing  the  making  of  any 
^ant  of  public  money  or  thing  of  value  to  any 
mdividual,  association,  or  corporation.  Act 
approved  March  9,  1895,  providing  for  the  or- 

franization  of  special  road  districts,  and  provid- 
ng  that  a  certain  portion  of  certain  taxes  raised 
under  other  statutes  in  cities  and  counties  with- 
in such  district  shall  be  appropriated  to  road 
district  purposes,  is  not  violative  of  the  consti- 
tutional  provision. 

3.  The  statute  is  not  violative  of  Const  art 
4,  {  47,  declaring  that  the  Legislature  shall 
have  no  power  to  authorise  any  county,  city, 
town,  or  towughip,  or  subdivision  of  the  state 
to  lend  its  credit  or  graut  public  money  in  aid 
of  any  individual,  association,  or  corporation. 

4.  Const,  art.  9,  f  7,  declares  that  the  Legis- 
latiu-e  shall  provide  for  the  classification  of  cit- 
ies and  towns,  and  that  each  city  of  the  same 
class  shall  possess  the  same  powers,  etc.,  and 
that  it  shall  make  provisions  whereby  any  mn- 
nicipality  existing  under  special  law  may  be- 
come subject  to  the  general  law.  Rev.  St. 
1899,  §{  5252-5255,  divide  cities  into  fonr  class- 
es. Section  5254  provides  that  cities  of  a  cer- 
tain population  may  elect  to  become  cities  of 
the  third  class,  and  those  of  a  certain  popnla- 
tion  may  elect  to  become  cities  of  the  fourth 
clasB,  the  procedure  to  such  election  being  point- 
ed out  by  section  6257.     Act  approved  March 

9,  1885,  providing  for  the  organization  of  special 
road  districts,  etc.,  provides  that  they  may  con- 
sist of  territory  wherein  there  is  a  dty  of  the 
third  or  fourth  class,  except  cities  of  the  third 
class  under  special  charter.  Beld  that  inas- 
much as  cities  under  special  charters  do  not  be- 
long to  any  of  the  classes  provided  for  by  the 
Constitutiou  unless  they  have  elected  so  to  do. 
the  statute  is  not  violative  of  Const  art  O.  { 
7,  on  the  theory  that  it  divides  cities  of  the 
third  class  into  two  classes,  and  is  hence  special 
legislation. 

6.  Act  approved  March  9,  1896,  providing  for 
the  organizntion  of  special  road  districts,  etc.. 
and  appropriating  revenue  for  the  use  of  roads 
within  the  same,  is  not  violative  of  Const  art. 

10,  i  3,  providing  that  taxes  shall  be  levied  for 
public  purposes  only. 

6.  Const,  art  10,  S  3,  declares  that  taxes 
shall  be  ouiform.  Act  approved  March  9. 
18S>5,  providing  for  the  establishment  of  special 
road  districts,  in  section  17  provides  for  levy- 
ing taxes  for  road  purposes  of  not  less  than  10 
cents  on  $100,  and  section  IS  provides  for  a  spe- 
cial poll  tax  of  $2.50  on  inhabitants  of  the  road 
district  between  21  and  60  years  of  age.  In 
that  part  of  a  county  not  embraced  in  such  a 
road  district  the  age  is  between  21  and  50,  and 
the  assessment  not  less  than  |2  nor  more  than 
$4.  Beld,  that  the  statute  does  not  violate  the 
Constitution,  Inasmuch  as  it  is  uniform  upon 
the  same  class  within  the  same  territorial  lun- 
Its  of  the  authority  levying  the  tax. 

7.  Const  art.  10,  §  10,  declares  that  the  Gen- 
eral Assembly  shall  not  impose  taxes  on  cities 
or  other  municipal  corporations  for  municipal 
purpose."!,  but  may,  by  geueral  laws,  vest  in  th« 
corporate  authorities  thereof  the  power  to  as- 
sess and  collect  taxes  for  such,  purposes.  Act 
March  9,  1896,  providing  for  the  establishment 
of  special  road  district.^,  which  may  embrace 
cities  within  their  territorial  limits,  authorizes 
appropriation  of  certain  funds  raised  by  taxa- 
tion in  the  dties  for  the  maintenance  and  re- 
pair of  the  roads  of  the  districts  (Rev.  St. 
1889,  85  4575,  700,3,  par.  2);  and  section  7922. 
Rev.  St  1889,  authorizes  taxation  derived  tronk 
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cities  for  the  Iceeping  ap  of  roads  entering  the 
cities.  Held,  that  the  act  of  March  9th  was  not 
Tiolatiye  of  Const,  art.  10,  In  that  it  attempted 
to  appropriate  money  collected  by  city  authori- 
ties for  purposes  outside  of  the  city. 

Appeal  from  Circuit  Court,  Jasper  County; 
Job.  I>.  Perkins,  Judge. 

Salt  by  Alonzo  Eltlng  and  others  against 
J.  M.  Hickman  and  others,  as  judges  of  the 
county  court  of  Jasper  county,  to  restrain 
tbena  from  drawing  certain  warrants.  From 
a  decree  for  defendants,  complainants  appeal. 
Affirmed. 

This  Is  an  action  by  plaintiffs,  taxpaying 
citizens  of  the  county  of  Jasper,  against  the 
defendants.  Judges  of  the  county  court  of  said 
county,  to  restrain  and  enjoin  them  as  such 
court  from  drawing  warrants  on  the  county 
treasurer  of  said  county  In  favor  of  certain 
specified  road  districts  organized  in  said  coun- 
ty under  the  provision  of  an  act  of  the  Gen- 
era] Assembly  of  the  state  of  Missouri  en- 
titled "An  act  to  provide  for  working  and  im- 
proving the  public  roads,  by  the  organization 
of  special  road  districts  of  territory  not  more 
than  six  miles  square^  in  which  Is  located  a 
city  of  the  third  or  fourth  class,  except  cities 
of  the  third  class  organized  under  special 
charter,  and  to  raise  revenue  therefor,  and 
to  further  provide  that  when  this  act  shall 
become  a  law  It  shall  take  ettect  and  be  In 
force  only  in  such  prescribed  territory  where- 
in the  county  courts  shall  by  order  of  record, 
declare  the  same  to  be  the  law  in  such  pre- 
scribed territory  where  adopted  by  the  legal 
voters  thereof,  with  an  emergency  clause," 
approved  March  9,  1895  (Sess.  Acts  1805,  p. 
253). 

The  petition,  leaving  off  the  formal  parts, 
is  as  follows: 

"Flalntllls  state  that  the  plaintiff  Alonzo 
Biting  is  a  resident  taxpaying  citizen  of  Mad- 
ison townsbop,  Jasper  county,  Mo.;  that  plain- 
tiff Charles  U.  James  is  a  resident  taxpaying 
citizen  of  Marlon  township,  Jasper  county. 
Mo.;  and  that  plaintiff  H.  D.  Hoover  is  a 
resident  taxpaying  citizen  of  Preston  town- 
ship, Jasper  county.  Mo.;  and  that  plaintiff 
I.  S.  Thompson  is  a  resident  taxpaying  citizen 
of  Sherldeu  township,  Jasper  county,  Mo.; 
and  that  plaintiff  Daniel  Bickell  is  a  resident 
taxpaying  citizen  of  Lincoln  township,  Jas- 
per county,  Mo.;  and  that  plaintiff  George  W. 
Duncan  is  a  resident  taxpaying  citizen  of 
McDonald  township,  Jasper  county,  Mo. ;  and 
that  plaintiff  W.  E.  Bridges  is  a  resident  tax- 
paying  citizen  of  Sarcoxie  township,  Jasper 
county,  Mo.;  and  that  plaintiff  W.  H.  Kog- 
ers  is  a  resident  taxpaying  citizen  of  Union 
township,  Jasper  count.v.  Mo. ;  and  that  plain- 
tiff Hhram  Smith  Is  a  resident  taxpaying  cit- 
izen of  Jackson  township,  Jasper  county.  Mo.; 
and  that  plaintiff  J.  C.  Harvey  Is  a  resident 
taxpaying  citizen  of  Galena  township,  Jasper 
county,  Mo.;  and  that  plaintiff  J.  H.  McBee 
Is  a  resident  taxpaying  citizen  of  Twin  Grove 
township,  Jasper  county.  Mo.;  and  that  plain- 
tiff Kdward  S.  BllUnj^slea  is  a  resident  tax- 


paying  citizen  of  Jasper  county,  Mo.;  and 
that  plaintiff  George  Sawyer  is  a  resident  tax- 
xwylng  citizen  of  Duval  township,  Jasper 
coimty.  Mo.  Plaintiffs  further  say  that  the 
defendant  J.  M.  Hickman  is  the  duly  elected, 
qualified,  and  acting  presiding  Judge  of  the 
county  court  of  Jasper  county,  Mo.;  that  the 
defendant  W.  R.  Schooler  Is  the  duly  elected, 
qualified,  and  acting  associate  Judge  of  the 
county  court  of  Jasper  county,  Mo.,  for  the 
Eastern.  District  of  said  county;  that  the  de- 
fendant M.  C.  Terry  is  the  duly  elected,  qual- 
ified, and  acting  associate  Judge  of  the  coun- 
ty court  of  Jasper  county.  Mo.,  for  the  West- 
em  District  of  said  county;  that  the  said 
three  defendants  compose  and  are  the  county 
court  of  Jasper  county.  Mo.  Plaintiffs  fur- 
ther state  that  the  city  of  CartervHle  is  a  city 
of  the  fourth  class,  situated  In  Joplln  town- 
ship, Jasper  county.  Mo.;  that  the  city  of 
Webb  City  is  a  city  of  the  third  class,  sit- 
uated in  Joplln  township,  Jasper  county.  Mo.; 
that  the  city  of  Joplln  is  a  city  of  the  third 
class,  situated  In  Galena  township,  Jasper 
county,  Mo. 

"Plaintiffs  further  say:  That  by  virtue  of 
an  act  of  the.  General  Assembly  of  the  state 
of  Missouri  approved  March  0,  1895,  entitled 
'An  act  to  provide  for  working  and  uuprov- 
ing  public  roads,  by  the  organization  of  spe- 
cial road  districts  of  territory  of  not  more 
than  six  miles  square,  in  which  Is  located  a 
city  of  the  third  or  fourth  class,  except  cities 
of  the  third  class  organized  under  a  special 
charter,  and  to  raise  revenue  therefor,  and 
to  further  provide  that  when  this  act  shall 
become  a  law  It  shall  take  effect  and  be  In 
force  only  in  such  prescribed  territory  where- 
in the  county  court  shall,  by  order  of  record, 
declare  the  same  to  be  the  law  in  such  pre- 
scribed territory  where  adopted  by  the  legal 
voters  thereof,  with  an  emergency  clause.' 
That  the  city  of  Carterville,  by  proceedings 
duly  bad  under  said  act  on  April  10,  189C, 
duly  organized  a  special  road  district  not 
more  than  six  miles  square,  which  Included 
the  said  city  of  Carterville,  under  the  name 
and  style  of  'Carterville  Special  Road  Dis- 
trict'; that  a  board  of  commissioners  for  said 
road  district  were  duly  and  legally  appointed 
in  accordance  with  the  provisions  of  law,  and 
said  road  district  Is  still  in  existence,  and  Its 
board  of  commissioners  in  active  operation; 
that  one  W.  B.  Kane  Is  the  treasurer  of  the 
board  of  commissioners  of  said  Carterville 
special  road  district  That  the  city  of  Jop- 
lln, by  proceeding  duly  had  under  said  act 
on  May  14,  1890,  duly  organized  a  special 
road  district  not  more  than  six  miles  square, 
which  Included  the  said  city  of  Joplln,  under 
the  name  and  style  of  the  'Joplln  Special 
Road  District';  that  a  board  of  commissioners 
for  said  road  district  were  duly  and  legally 
appointed  in  accordance  with  the  provisions 
of  law,  and  said  road  district  Is  still  in  ex- 
istence, and  its  board  of  commissioners  In 
active  operation;  that  one  T.  W.  Cunning- 
ham Is  the  treasurer  of  the  board  of  commls- 
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stonerB  of  said  Joplln  special  road  district. 
That  the  city  of  Webb  City,  by  proceedings 
duly  had  under  said  act  on  September  10, 
1890,  duly  organized  a  special  road  district, 
not  more  than  six  miles  square,  which  Includ- 
ed the  said  city  of  Webb  City,  under  the 
name  and  style  of  the  'Webb  City  Special 
Road  District';  that  a  board  of  commission- 
ers for  said  road  district  were  duly  and  legal- 
ly appointed  In  accordance  with  the  provi- 
sions of  law,  and  said  road  district  is  still 
In  existence,  and  its  board  of  commissioners 
in  active  operation;  that  one  J.  P.  Stewart 
is  the  treasurer  of  the  board  of  commission- 
ers of  said  Webb  City  special  road  district. 

"Your  petitioners  further  say  that  the 
county  court  of  Jasper  county.  Mo.,  by  or- 
der duly  entered  of  record,  has  heretofore 
declared  said  act  of  1895  to  be  the  law  in 
the  territory  prescribed  and  set  out  for  each 
of  said  special  road  districts  by  their  re- 
spective proceedings  to  organize  the  same. 

"Your  petitioners  further  state  and  charge 
that  by  virtue  of  their  organizations  as  spe- 
cial road  districts  as  aforesaid,  the  Carter- 
vllle  special  road  district,  the  Joplln  special 
road  district,  and  the  said  Webb  City  special 
road  district  have  demanded  and  received 
from  the  county  court  of  Jasper  county.  Mo.,  a 
large  amount  of  the  public  money,  they  pro- 
fessing to  act  under  and  by  virtue  of  section 
17  of  said  act;  that  the  county  court  of 
Jasper  county,  Mo.,  on  the  demand  of  said 
special  road  districts,  have  Issued  their  war- 
rants lu  favor  of  said  special  road  districts 
on  the  county  treasurer  of  Jasper  county. 
Mo.,  for  large  sums  of  money  payable  to  the 
treasurer  of  the  board  of  commissioners  of 
said  special  road  districts,  or  to  other  persons 
designated  by  the  board  of  commissioners  of 
said  special  road  districts. 

"Your  petitioners  further  say  that  in  pur- 
suance of  the  laws  of  the  state  of  Missouri 
the  county  court  has  heretofore,  by  order  of 
record,  flxed  a  fee  for  license  of  dramshops 
doing  business  in  Jasper  county.  Mo.,  at  the 
sum  of  four  hundred  dollars  for  each  six 
months,  for  county  purposes,  and  has  fixed 
the  fee  for  license  for  billiard  and  pool  ta- 
bles operating  and  doing  business  in  Jasper 
county  at  the  sum  of  ten  dollars  for  every 
six  months  for  county  purposes;  that  there 
are  now  in  existence  in  the  said  city  of  Car- 
tervllle  four  dramshops  which  are  paying  to 
Jasper  county  a  fee  of  $400  each  for  such  li- 
cense for  every  six  months,  for  county  pur- 
poses; that  there  are  now  in  the  city  of 
Webb  City  six  dramshops  that  are  paying  to 
the  county  of  Jasper  a  fee  of  $400  each  for 
such  license,  for  county  purposes;  that  there 
are  In  the  city  of  Joplln  twenty-two  dram- 
shops that  are  paying  to  the  county  of  Jas- 
per a  fee  of  $400  each  every  six  months  for 
such  license,  for  county  purposes;  that  said 
licenses  are  granted  to  said  dramshops  by 
the  county  court  of  Jasper  county.  Mo.,  up- 
on the  payment  of  $400  each  every  six 
months  to  the  county  of  Jasper,  as  a  license 


and  authority  to  do  business  as  such  dram- 
shops lu  said  county  of  Jasper,  and  said  li- 
cense fees  BO  collected  by  said  county  of 
Jasper  from  such  dramshops  are  all  paid  to 
the  county  treasurer  of  said  county,  and  be- 
come a  part  of  the  revenue  funds  and  public 
moneys  of  said  county  of  Jasper;  that  in  the 
cities  of  Carterville,  Webb  City,  and  Joplin 
there  are  a  large  number  of  billiard  and  pool 
tables  in  operation  under  licenses  from  said 
county  of  Jasper  that  have  paid  and  are 
paying  to  said  county  of  Jasper  the  sam  of 
ten  dollars  each  every  six  months  by  the 
owners  thereof,  for  the  privilege  of  operating 
and  running  the  same  in  said  Jasper  county; 
that  said  license  fees  so  collected  by  said 
Jasper  county  from  said  pool  and  billiard 
tables  are  paid  in  to  the  county  treasurer, 
and  become  a  part  of  the  revenue,  funds,  and 
public  moneys  of  said  Jasper  county;  that 
the  amount  so  paid  for  pool  and  bUIlard  li- 
censes in  said  cities  to  said  county  of  Jasper 
is  unluiown  to  these  plaintiffs;  that  section 
17  of  said  act  providing  for  the  orgranlzation 
of  said  special  road  districts  provides  as  fol- 
lows: 'Sec.  17.  In  all  counties  wherein  si)e- 
dal  road  districts  may  be  organized  under 
this  act,  where  money  shall  be  collected  as 
county  taxes  upon  property  within  aucta  spe- 
cial road  district,  or  as  dram  shop,  pool  and 
billiard  table  licenses  on  business  within 
such  special  road  districts,  the  county  court 
shall,  as  such  taxes  or  licenses  are  collected, 
and  as  the  board  of  commissioners  of  sucb 
special  road  district  shall  make  application 
to  such  county  court,  draw  warrants  upon 
the  county  treasurer,  payable  to  the  treasurer 
of  such  board  of  commissioners,  or  to  sucb 
other  persons  as  the  board  may  from  time  to 
time  designate,  for  an  amount  bearing  sucb 
proportion  to  the  entire  amounts  of  the  year's 
taxes  so  collected  upon  said  property  as  the 
amounts  annually  appropriated  or  expeudod 
for  road  and  bridge  purposes  shall  bear  to 
the  total  county  revenue  for  such  year,  and 
also  to  an  amount  equal  to  one-half  of  all 
the  dram  shop,  pool  or  billiard  table  licenses 
collected  by  the  county  as  county  licenses 
from  such  business  carried  on  within  the 
limits  of  such  special  road  districts;  and  alt 
such  sums  so  paid  out  shall  be  expended  up- 
on the  roads,  under  the  charge  and  control 
of  such  board  of  commissioners,  as  in  this 
act  provided:  provided,  that  the  amount  of 
taxes  collected  by  the  county  on  the  property 
within  such  special  road  district,  and  thus 
applied  to  the  improvement  of  the  roads, 
shall  not  be  less  than  ten  cents  nor  more 
than  twenty  cents  on  a  hundred  dollars  of 
assessed  valuation  of  the  property  within 
such  special  road  district' 

"Plaintiffs  further  allege  and  charge  that, 
acting  under  the  pretended  authority  of  said 
act  of  the  Legislature  aforesaid,  and  especial- 
ly said  section  17  of  said  act,  that  the  county 
court  of  Jasper  county  has  caused,  since 
the  organization  of  said  special  road  districts, 
to  be  issued  warrants  on  the  treasurer  of 
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Jasper  county  In  faror  ot  the  treasureis  of 
the  board  of  commissioners  of  said  special 
road  districts,  or  to  other  persona  that  the 
board  of  commissioners  has  heretofore  desig- 
nated, warrants  In  a  very  large  sum  of  mon- 
ey, to  wit,  for  the  OartervlUe  special  road 
district,  52,500,  to  the  Webb  City  special 
road  district,  $4,500,  to  the  Joplin  special 
road  district,  $18,000;  which  said  warrants 
were  ordered  to  be  issued  by  said  county 
court  of  Jasper  county,  Mo.,  upon  the  de- 
mand of  the  t>oard8  of  commissioners  of  said 
road  districts,  and  were  drawn  upon  the 
treasurer  of  Jasper  county  against  the  public 
money  belonging  to  said  Jasper  county,  and 
were  by  said  treasurer  paid  out  of  the  pub- 
lic moneys  belonging  to  said  county  of  Jas- 
per. 

"Your  petitioners  further  allege  and  charge 
that  the  defendants  herein,  as  judges  of  the 
county  court  and  as  the  county  court  of  Jas- 
per county,  are  tlireatening  to  issue  further 
warrants  on  the  treasurer  of  Jasper  county, 
drawn  against  the  public  funds  and  public 
moneys  of  said  Jasper  county.  In  favor  of 
the  treasurers  of  said  special  road  districts, 
or  such  other  persons  as  the  boards  of  com- 
missioners of  said  special  road  districts  may 
direct,  for  large  amounts  of  money,  to  be 
paid  out  of  the  public  moneys  and  funds  of 
snld  Jasper  county;  and  said  defendants,  un- 
less restrained  and  enjoined  by  this  court, 
will  in  the  future  continue  issuing  warrants 
as  aforesaid  in  favor  of  the  treasurers  of 
said  special  road  districts,  or  other  persons 
to  whom  the  boards  of  commissioners  of  said 
special  road  districts  may  direct,  drawn  on 
the  treasurer  of  Jasper  county,  payable  out 
of  the  funds  and  public  moneys  of  said  Jas- 
per county,  for  large  sums  of  money. 

"Tour  petitioners  further  allege  and  charge 
that  all  of  the  warrants  heretofore  Issued  by 
the  county  court  of  Jasper  county  In  favor 
of  the  respective  treasurers  of  said  special 
road  districts,  or  in  favor  of  other  persons  to 
whom  the  board  of  commissioners  of  said  spe- 
cial road  districts  may  have  directed,  drawn 
on  the  treasurer  of  Jasper  county,  and 
against  the  public  moneys  and  funds  of  Jas- 
per county  in  the  hands  of  said  treasurer, 
were  without  authority  of  law,  and  was  a 
misapplication  and  misappropriation  of  the 
public  mouey  and  funds  of  said  Jasper  coun- 
ty, and  any  future  warrants  ordered  by  the 
defendants,  as  such  county  court,  to  be 
drawn  in  favor  of  the  treasurers  of  said  re- 
si>ectlve  special  road  districts,  or  other  per- 
sons to  whom  the  boards  of  commissioners 
of  such  special  road  districts  may  direct,  on 
the  treasurer  of  Jasper  county,  to  be  paid  out 
of  the  public  moneys  and  funds  aforesaid, 
are  aud  will  be  Illegal  and  void,  and  will  be 
a  misappropriation  and  misapplication  of  the 
public  moneys  and  funds  of  Jasper  county. 
Mo.,  and  without  atithorlty  of  law. 

"Your  petitioners  allege  and  charge  that 
said  act  of  1885  is  unconstitutional  and  void, 
and  that  sections  14,  16,  and  17  of  said  act 


are  specially  In  violation  of  the  provisions  of 
the  Constitution  of  the  state.  Said  act  of 
1895  and  sections  14,  16,  and  17  of  said  act 
are  specially  in  violation  of  section  28  of  ar- 
ticle 4,  sections  40  and  47  of  article  4,  and 
section  53  of  article  4,  and  section  6  of  ar^ 
tide  0,  and  sections  3  and  10  of  article  10,  of 
the  Constitution. 

"Your  petitioners  say  that  they  have  no 
legal  remedy  whatever  to  prevent  the  issu- 
ance of  warrants  as  aforesaid  in  favor  of  said 
special  road  districts,  their  treasurers,  or  to 
pei-sons  to  whom  their  boards  of  commission- 
ers may  direct,  drawn  on  the  treasurer  of 
Jasper  county  against  its  public  funds  and 
moneys,  and  that  they  have  no  legal  remedy 
by  which  said  moneys  can  be  recovered  after 
once  being  paid  out  on  such  warrants  by 
the  county  treasurer  of  Jasper  county.  Mo. 

"Your  petitioners  further  state  that  they 
bring  this  suit  not  only  in  their  own  behalf, 
but  in  behalf  of  other  resident  taxpaylug 
citizens  of  Jasper  county  similarily  situated. 

"Your  petitioners  further  charge  and  allege 
that  the  said  illegal  misapplication  and  mis- 
appropriation of  the  public  money  and  funds 
of  Jasper  county.  Mo.,  as  aforesaid,  works 
a  great  hardship  and  injustice  upon  the  tax- 
paying  citizens  of  Jasper  county  outside  of 
such  special  road  districts,  in  this:  that  it 
takes  away  from  them,  and  from  their  use, 
public  money  and  funds  of  Jasper  county,  and 
reduces  the  amount  of  the  public  funds  of 
Jasper  county  to  be  appropriated  and  used 
for  general  public  purposes  in  said  county, 
and  the  misapplication  and  misappropriation 
of  the  same  for  special  use  and  benefit  of  said 
special  road  districts. 

"Wherefore,  your  petitioners  pray  the  coiurt 
to  perpetually  enjoin  and  restrain  the  de- 
fendants herein,  as  judges  of  the  county  court 
and  as  the  county  court  of  Jasper  county. 
Mo.,  from  issuing  or  ordering  to  be  issued 
any  further  warrants  under  and  by  virtue  of 
said  section  17  of  said  act  of  1895,  drawn  on 
the  treasurer  of  Jasper  county.  Mo.,  payable 
out  of  the  public  funds  and  moneys  of  said 
county.  In  favor  of  the  treasurers  of  either 
or  any  of  said  special  road  districts,  or  In 
favor  of  any  other  persons  whom  the  boards 
of  commissioners  of  said  special  road  dis- 
tricts may  direct;  and  for  such  other  and 
further  orders,  judgments,  and  decrees  as 
may  be  proper  in  the  premises." 

Defendant  M.  C.  Terry  demurred  to  the 
petition  for  the  following  grounds  of  objec- 
tion: "(1)  That  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  That  several  causes  of  actions  have 
been  improperly  united.  (3)  That  there  is  a 
defect  of  parties  defendant."  The  defendants 
J.  M.  Hickman  and  W.  B.  Schooler  demurred 
to  the  petition  for  the  following  grounds  of 
objection:  "(1)  That  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (2)  That  several  inconsistent  causes 
of  action  have  been  Improperly  united  in 
said  petition.    (3)  That  several  causes  of  ac- 
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tion  have  been  Impropeily  united  in  the  same 
count  of  aald  petition.  (4)  That  there  is  a 
defect  of  parties,  both  plaintiff  and  defend- 
ant, in  said  petition." 

The  demurrers  were  Bogtained,  the  petition 
dismissed,  and  flnal  judgment  rendered  for 
defendants,  from  which  plaintiffs,  after  un- 
successful motions  in  arrest,  appeal. 

McReynolds  &  Halliburton,  T.  C.  Tadlock, 
and  Howard  Gray,  for  appellants.  0.  H. 
Montgomery,  for  respondents. 

BURGESS,  J.  (after  stating  the  facts). 
The  title  of  the  act,  it  is  claimed.  Is  not  In 
accordance  with  the  mandates  of  section  28 
of  article  4  of  the  State  Constitution,  which 
declares  that  "no  bill  •  •  •  shall  contain 
more  than  one  subject,  which  shall  be  dear- 
ly expressed  in  Its  title"  in  that  the  title 
says,  "And  to  raise  revenue  therefor,"  but  In 
no  way  Indicates  that  the  act  la  to  appro- 
priate or  use  revenue  raised  by  other  laws, 
as  Is  done  in  sections  16  and  17  of  said  act, 
where  It  appropriates  an  amount  equal  to 
one-fourth  of  the  city  and  one-half  of  tbe 
county  dramshop,  pool,  and  bllUard  table  li- 
cense money  collected  respectively  by  the 
city  and  county  under  and  by  virtue  of  other 
acts  of  tbe  Legislature,  but  con<:!eals  that  fact 
This  Is  not,  we  thlnlc,  a  correct  interpretation 
of  the  act  It  provides  for  the  raising  of 
revenue  for  tbe  purposes  specified  In  the  act 
and  is  clearly  prospective  in  Its  operation,  as 
it  provides  for  raising  revenues  after  its 
passage,  and  does  not  appropriate  revenues 
which  have  been  collected  or  set  apart  for 
any  other  purpose.  The  manner  in  which 
the  revenues  are  to  be  raised,  and  their  pur- 
pose, is  not  only  germane  to  tfie  title  of  the 
act  but  tbe  title  Is  a  fair  index  of  the  sub- 
ject-matter of  the  act  The  test  is  that: 
"Where  all  tbe  provisions  of  a  statute  fairly 
relate  to  tbe  same  subject  have  a  natural 
connection  with  it  are  the  Incident  or  means 
of  accomplishing  it,  then  the  subject  is  sin- 
gle, and,  if  it  is  sufficiently  expressed  in  tbe 
title,  tbe  statute  is  valid."  Sedgwick  on 
Statutory  and  Constitutional  Law,  521;  State 
ex  rel.  v.  Miller,  100  Mo.  439,  13  S.  W.  677; 
Tbe  City  of  St  Louis  v.  Tiefel,  42  Mo.  578; 
State  V.  Matthews,  44  Mo.  623;  State  v. 
Miller,  45  Mo.  495;  The  City  of  Hannibal  v. 
The  County  of  Marion,  69  Mo.  571;  State 
ex  reL  v.  Mead,  71  Mo.  268;  Bwlng  v.  Hob- 
litzelle,  85  Mo.  64.  It  is  clear  that  all  of  the 
provisions  of  the  act  fairly  relate  to  the  same 
subject  have  a  natural  connection  with  it 
are  the  incidents  or  means  of  carrying  it  into 
effect  and  it  is  not  vulnerable  to  the  objec- 
tions urged  against  It 

It  is  said  that  tbe  act  violates  sections  46 
and  47  of  article  4  of  the  Constitution,  in 
that  it  appropriates  and  grants  to  'special  road 
districts  the  public  money  of  the  counties  and 
cities,  which  are  raised  under  other  general 
laws  of  the  state,  and  appropriated  by  such 
laws.    The  first  of  these  sections  prohibits 


the  Legislature  from  granting  or  authorizing 
the  making  of  any  grant  of  public  money  or 
thing  of  value  to  any  Individual,  association 
of  individuals,  municipal  or  other  corporation, 
while  the  other  section  provides  that  tbe  Leg- 
islature shall  have  no  power  to  authorize  any 
county,  city,  town,  or  township,  or  other 
political  corporation  or  subdivision  of  the 
state  now  existing  or  that  may  be  hereafter 
established,  to  lend  Its  credit  or  to  grant  pub- 
lic money  or  thing  of  value,  in  aid  of  or  to 
any  individual,  association,  or  corporation 
whatever.  As  tbe  law  does  not  grant  or 
authorize  the  making  of  any  grant  of  public 
money  or  thing  of  value  to  any  individual, 
association  of  individuals,  municipal  or  other 
corporation,  it  is  clearly  not  in  conflict  with 
the  provisions  of  section  46,  supra.'  State  ex 
rel.  V.  County  Court  128  Mo.  427,  30  S.  W. 
103,  31  S.  W.  23.  Nor  does  tbe  act  authorize 
any  county,  city,  town,  or  township,  <v  other 
political  corporation  w  subdivisloa  of  the 
state  now  existing  or  that  may  be  hereafter 
established,  to  lend  its  credit,  or  grant  public 
money  or  thing  of  value,  in  aid  of  or  to  any 
ludlvidual,  association,  or  corporati<»,  and 
is  not  therefore.  In  conflict  with  section  47 
supra. 

It  will  be  observed  that  no  part  of  tbe  rev- 
enues raised  outside  the  limits  of  the  road 
districts  organized  under  tbe  act  is  appropri- 
ated to  the  maintaining  of  roads  in  the  dis- 
trict but  that  all  money  to  be  used  for  that 
purpose  Is  collected  in  the  districts. 

The  case  of  the  State  ex  rel.  v.  Walker, 
86  Mo.  41,  is  relied  upon  by  plaintiffs  as  sus- 
taining their  contention,  but  it  does  not  we 
think,  do  so.  That  case  is  bottomed  upon 
the  case  of  Webb  v.  Lafayette  Co..  67  Mo. 
353,  in  which  it  was  ruled  that  the  act  of 
1868  (Acts  1868,  pp.  92,  93)  was  unconstitu- 
tional and  void  upon  the  ground  that  it  per- 
mitted a  subscription  to  -be  made  by  a  mu- 
nicipal township  to  the  stock  of  a  railroad 
company  upon  the  vote  ot  two-thirds  of  the 
qualified  voters  voting  on  tbe  question  at  an 
election  held  for  that  purpose,  where  the 
Constitution  of  1865,  under  which  the  elec- 
tion was  held,  required  the  assent  of  two- 
thirds  of  all  the  qualified  voters  of  tbe  town- 
ship to  authorize  such  subscription.  It  was 
also  held  that  the  act  was  unconstitutional 
for  the  further  reason  that  the  fifth  section  of 
tbe  act  appropriated  all  the  state  and  county 
taxes  to  be  collected  within  the  county 
from  any  railroad  company  to  which  tbe 
township  had  subscribed  to  the  reimburse- 
ment of  the  township  for  its  subscription,  the 
elfect  of  which  was  to  indirecUy  make  the 
state  extend  its  aid  to  railroads,  wbicb  was 
expressly  prohibited  by  the  Constitution;  and 
It  was  also  making  the  county  extend  its  aid 
to  railroads  without  the  assent  of  two-thirds 
of  tbe  voters,  as  required  by  the  Constitution. 

Tbe  case  of  the  State '  ex  reL  v.  County 
Court,  142  Mo.  575,  44  S.  W.  734,  la  another 
authority  relied  upon  by  plaintiffs,  but  all 
that  was  decided  in  that  case  was  that  whoi 
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county  taxeB  are  collected,  and  the  money 
la  paid  Into  the  county  treaauiy,  It  becomes 
public  money,  and  the  act  of  the  Legislature 
which  authorized  the  appropriation  of  any 
part  of  it  by  the  county  court  to  be  expended 
upon  the  streets  of  incorporated  cities,  in 
which  the  county  has  no  concern  or  control. 
Is  a  gift  or  grant  wltbJn  the  meaning  of  the 
Constitution.  Article  4,  {  46.  In  the  case 
last  cited  It  Is  said:  "By  section  7663,  Rev. 
St  1880,  It  is  made  the  duty  of  the  county 
covrt  of  each  county  at  the  May  term  every 
year  to  appropriate  and  subdivide  all  the 
revenues  collected  and  to  be  collected  for  the 
purposes  named  in  that  section,  among  which 
is  the  duty  to  appropriate  a  sum  sufficient 
for  the  payment  of  all  necessary  expenses  for 
the  building  of  bridges  and  repairing  of  roads, 
including  the  pay  of  road  overseers  of  such 
county."  The  law  of  1885  does  substantially 
tbe  same  thing:  that  is,  section  9S18,  Rev.  St 
1880,  applies  three-sixths  of  the  four^xths 
of  the  county  dramshop  road  money  and  the 
property  tax  road  money  to  the  building  of 
permanent  roads  in  the  district  where  paid 
outside  of  the  cities  and  villages,  leaving  the 
other  one-sixth  of  the  county  dramshop  road 
money  to  be  applied  under  section  2986,  Rev. 
St  1888.  under  the  direction  of  the  county 
court 

In  State  ex  reL  ▼.  Ck)unty  Court,  128  Mo. 
427,  30  S.  W.  103,  81  S.  W.  23,  it  was  hdd 
that  moneys  acquired  by  a  county  from  tbe 
taxation  of  the  properties  of  her  taxpayers  is 
not  tbe  private  property  of  the  county,  and 
an  act  of  the  General  Assembly  authMlzlng 
the  county  court  to  appropriate  part  of  the 
county  dramshop  license  collected  In  a  certain 
township  to  the  liquidation  of  such  township's 
Indebtedness  was  constitutional  and  valid. 

Our  conclusion  is  that  the  law  is  not  un- 
constitutional upon  either  of  these  grounds. 

It  is  further  contended  that  tbe  act  vlo' 
lates  section  63,  art  4,  of  the  Constitution, 
In  that  it  divides  cities  of  the  third  class  into 
two  classes,  making  two  classes  out  of  one, 
and  is,  therefore,  special  legislation.  Section 
7,  art  0,  of  the  Constitution,  provides:  The 
General  Assembly  shall  provide,  by  general 
laws,  for  the  organization  and  classification 
of  cities  and  towns.  The  number  of  such 
classes  shall  not  exceed  four;  and  the  power 
of  each  class  shall  be  defined  by  general 
laws,  so  that  all  such  municipal  corporations 
of  the  same  class  shall  possess  tbe  same  pow- 
ers and  be  subject  to  the  same  restrictions. 
The  General  Assembly  shall  also  make  provi- 
sions, by  general  law,  whereby  any  city, 
town  or  village,  existing  by  virtue  of  any 
special  or  local  law,  may  elect  to  become 
subject  to,  and  be  governed  by,  the  general 
laws  relating  to  such  corporations.  By  sec- 
tions 5252-6255,  Rev.  St  1898,  Cities  are  di- 
vided in  four  classes.  By  section  5254,  su- 
pra. It  la  provided  that  all  cities  and  towns 
in  this  state  containing  3,000  and  less  than 
80,000  inhabitants,  which  shall  elect  to  be  a- 
city  of  tbe  third  class,  shall  be  cities  of  the 
72  S.W.-46 


third  class;  and  by  section  6265,  supra.  It  to 
provided  that  all  cities  and  towns  in  this 
state  containing  500  and  less  than  3,000  In- 
habitants, and  all  towns  existing  under  any 
special  law,  and  having  less  than  500  inhab- 
itants, whicb  shall  elect  to  be  cities  of  tbe 
fourth  class,  shall  be  cities  of  the  fourth 
class.  It  thus  seems  that,  although  a  city 
organized  under  a  special  charter  may  have 
the  requisite  number  of  inhabitants  to  be- 
come a  city  of  the  third  class,  it  does  not 
Ipso  facto  become  such,  but  that  In  order 
to  do  so,  it  must  proceed  in  accordance  vrith 
section  6257,  Rev.  St.  1888.  Because  general 
laws  are  passed  relating  to  cities  operating 
under  special  charters  does  not  make  such 
laws  operating  upon  all  of  such  cities  special 
laws.  By  the  Constitution  the  Legislature  was 
required  to  provide  for  four  classes  of  cities, 
and  to  give  to  each  city  of  a  given  class  the 
same  powers,  and  to  subject  each  class  to 
the  same  restrictions;  but  cities  of  the  third 
class  having  special  charters  are  not  included 
in  this  classification,  unless  they  elect  to  be- 
come so,  as  before  indicated.  It  is  therefore 
plain  that  cities  which  retain  their  special 
charters  do  not  belong  to  either  of  the  classes 
provided  for  by  the  Constitution,  although 
they  may  have  the  requisite  number  of  in- 
habitants to  become  such,  unless  they  first 
elect  to  do  so. 

It  is  also  claimed  that  the  act  is  special 
legislation  for  the  further  reason  that  it 
gives  special  rights  and  privileges  to  these 
road  districts  that  are  not  given  to  other  road 
districts  in  the  same  county,  by  taking  mon- 
ey already  appropriated  to  the  general  road 
district  by  Act  1883,  p.  150.  The  act  applies 
alike  to  all  road  districts  In  the  state  which 
may  be  organized  under  and  in  accordance 
with  its  provisions,  and,  because  of  the  fact 
that  much  of  tbe  territory  of  the  coimty  may 
not  be  included  in  the  road  district  thus  or- 
ganized, and  that  one-fourth  of  all  the  dram- 
shop, pool  or  billiard  table  licenses  collected 
by  any  city  within  any  special  road  district 
and  a  certain  portion  of  the  county  taxes 
upon  property  within  such  special  road  dis- 
trict and  that  a  certain  portion  of  the  taxes 
derived  from  dramshop,  pool  or  billiard  table 
licenses  are  business  within  such  special  road 
district  are  applied  to  the  construction  and 
repatrment  of  roads  within  such  district  in- 
stead of  the  entire  county,  do  not  bring  the 
act  within  the  meaning  of  the  inhibition  of 
tbe  Constitution  in  regard  to  special  legisla- 
tion. In  Lynch  v.  Murphy,  119  Mo.  163,  24 
S.  W.  774,  it  was  said:  "It  Is  also  insisted 
by  conusel  for  plaintiffs  that  said  acts  are 
in  conflict  with  section  58  of  article  4  of  the 
Constitution;  that  it  is  a  special  law;  that  it 
regulates  the  afTnirs  of  townships,  creates 
new  offices,  refunds  moneys  legally  paid  Into 
the  treasmry,  and  grants  special  privileges. 
In  support  of  this  contention  he  relies  upon 
State  ex  rel.  v.  Herrmann,  75  Mo.  346;  1>ut  in 
that  case  It  was  expressly  said  that  a  statute 
which  relates  to  persons  or  things  as  a  class 
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Is  a  general  law,  while  a  statute  whlcb  re- 
la  tee  to  particular  persons  or  things  of  a 
class  Is  special.  Tbe  statute  now  under  con- 
sideration refers  to  all  of  the  road  districts 
In  all  the  counties  in  the  state  where  there 
are  dramshops,  and  to  all  townships  that  are 
indebted  and  have  compromised,  or  that  may 
hereafter  compromise,  their  Indebtedness.  It 
does  not  refer  or  have  reference  to  any  par- 
ticular county,  road  district,  or  township, 
and  is  not  local  or  special  in  its  application." 
To  the  same  effect  is  the  case  of  State  ex 
rel.  V.  County  Court,  128  Mo.  427,  30  S.  W. 
103,  31  S.  W.  23.  It  U  well  settled  that  a 
law  which  includes  all  persons  who  are  In, 
or  who  may  come  Into,  like  situations  and 
circumstances,  is  not  special  legislation.  State 
ex  rel.  v.  Wofford,  121  Mo.  61,  25  S.  W.  851; 
State  ex  rel.  v.  Yancy,  123  Mo.  391,  27  S.  W. 
380;  Spautding  v.  Brady,  128  Mo.  663,  31  S. 
W.  103;  State  ex  rel.  r.  Hlgglns,  125  Mo. 
364,  28  S.  W.  638. 

A  further  contention  Is  that  the  act  te 
YiolatlTe  of  section  3,  art  10,  of  the  Constitu- 
tion, In  that  it  appropriates  public  revenue  to 
a  private  purpose.  We  are  unable  to  see  the 
force  of  this  contention,  for  certainly  the  ap- 
propriation of  moneys  to  the  construction, 
repairment,  and  maintenance  of  public  roads, 
which  are  for  the  use  and  benefit  of  the  pub- 
lic, can  in  no  sense  be  considered  as  an  ap- 
propriation of  moneys  for  a  private  purpose. 

It  is  also  said  that  sections  17  and  18  of 
the  act  provide  tor  the  levying  an  extra  tax 
In  these  road  districts;  that  section  17  pro- 
vides for  levying  taxes  on  property  for  road 
purposes  of  not  less  than  10  nor  more  than 
20  cents  on  $100  of  assessed  valuation;  that 
section  18  provides  for  a  special  poll  tax  on 
all  inhabitants  of  the  special  road  district 
between  21  and  60  years  of  age  of  $2.50, 
while  In  all  that  part  of  the  county  not  em- 
braced in  special  road  district  the  age  is  be- 
tween 21  and  50,  the  assessment  Is  not  less 
than  $2  nor  more  than  $4,  while  section  3  of 
the  Constitution,  supra,  provides  that  "all 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  all  taxes 
shall  be  levied  by  general  laws."  The  act  In 
question  does  not  discriminate  in  the  levy  of 
a  poll  tax  in  the  districts  organized  under  it, 
but  is  uniform  upon  the  same  class  within 
the  territorial  limits  of  the  authority  levying 
the  tax,  to  wit,  upon  every  male  inhabitant 
in  said  district  not  within  the  limits  of  an  In- 
corporated town  or  city  of  the  third  or  fourth 
class  having  a  special  charter.  "The  only 
prohibition  in  the  section  being  discussed  is 
that  which  forbids  inequality— favoritism— to 
be  exercised  in  imposing  taxes  upon  the 
'same  class  of  subjects.'  So  long  as  this  is 
not  done,  the  Constitution  Is  not  infringed, 
nor  the  rules  of  uniformity  and  equality  vio- 
lated." City  of  St  Louis  V.  Bowler,  »4  Mo. 
630,  7  S.  W.  434;  Cooley  on  Tax.  (2d  Ed.)  170, 
171,  and  notes.  The  mode  of  levying  and 
collecting  taxes  rests  solely  with  the  Legis- 


lature, and,  where  laws  with  respect  thereto 
operate  alike  on  all  persons  wltttln  a  certain 
district  or  municipality  organized  under  and 
In  pursuance  of  such  laws,  and  tbey  are  for 
the  benefit  of  the  inhabitants  of  such  district 
or  municipality  as  well  as  to  the  general  pub- 
lic, as  in  the  case  at  bar,  they  are  not  open 
to  the  objection  urged  against  the  act  in  this 
case. 

A  final  contention  upon  this  theory  of  the 
case  is  that  the  act  violates  section  10,  art 
10,  of  the  Constitution,  in  that  it  attempts  to 
appropriate  money  levied  and  collected  by 
city  authorities  to  uses  and  purposes  outside 
of  such  cities.  Cities  are  practically  as  much 
interested  in  public  roads  beyond  their  cor- 
porate limits  wiilch  lead  into  and  enter  them 
as  they  are  in  their  own  streets,  and  have 
heretofore  been  taxed  to  keep  up  such  road.s. 
Sections  4576,  7663,  par.  2,  Rev.  St  1889.  And 
they  had  the  power  to  appropriate  a  sum 
of  money,  not  to  exceed  10  per  cent  of  the 
annual  general  revenue,  for  that  purpose. 
Section  7922,  Rev.  St  1889.  It  must  follow 
that.  If  the  Legislature  had  the  power  to  per- 
mit cities  and  towns  to  improve  roads  be- 
yond their  limits,  it  possesses  the  power  to 
direct  it  to  be  done.  In  State  ex  rel.  v.  Ows- 
ley, 122  Mo.  68,  26  S.  W.  669,  it  was  said: 
"The  purposes  for  which  such  local  taxes 
have  always  been  imposed  are  not  alone  the 
support  of  the  local  government,  but  the  sup- 
port of  many  other  public  burdens,  among 
which  may  be  mentioned  maintaining  public 
schools,  making  and  keeping  In  repair  public 
roads  and  bridges,"  etc.  This  contention 
must  also  be  ruled  against  the  plalntUIs. 

As  the  concluson  reached  necessarily  re- 
sults in  an  affirmance  of  the  judgment  It  is 
deemed  unnecessary  to  pass  upon  other  ques- 
tions presented  by  connsel  for  defendant  in 
bis  brief. 

The  judgment  is  affirmed.  All  of  tbls  Di- 
vision concur. 


ACKERSON  V.  PLY. 

(Court  of  Appeals  at  St  Louis,  Mo.    Feb.  17, 

1903.) 

CONTRACT  TO  WILL— CONSIDBRATTON— FAIL- 
URB— SPECIFIC  PERFORMANCE. 
1.  PIttiutiff's  grandfather,  a  few  weeks  prior 
to  bis  death,  left  the  home  of  his  children,  witl. 
whom  he  had  been  living,  with  the  intention  of 
setting  up  housekeeping,  after  agreeing  with 
I  plaintiff,  who  was  14  years  of  age,  to  leave  her 
all  bis  property  in  consideration  of  her  keeping 
house  tor  him  during  his  life.  Plaintiff  <i: ) 
some  work  iu  preparing  the  house,  and  received 
from  deceased  a  cow  and  a  buggy,  which  she 
retained,  but  the  grandfather  died  before  the 
day  set  for  moving  into  the  house.  Held,  that 
the  consideration  or  the  contract  was  that  plain- 
tiff should  become  a  meml>er  of  decedent's  fam- 
ily, and  keep  bouse  for  him,  which  never  having 
been  performed,  specific  performance  of  the  con- 
tract to  will  would  not  be  decreed. 

Appeal  from  circuit  court,  Lawrence  coon- 
ty;  Hem-y  C.  Pepper,  Judge. 

Action  by  Emma  Ackerson  against  3.  N. 
Fly,  as  administrator  of  the  estate  of  Peter 
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AckeraoD,  deceasecl,  to  compel  specific  per- 
fonnance  of  the  contract  to  will  to  plaintiff 
the  property  owned  by  deceased  at  bis  deatb. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   AfSrmed. 

Emma  Ackerson,  the  plaintiff.  Is  a  girl  14 
years  of  age,  and  sued  by  her  next  friend. 
Peter  Ackerson  was  her  grandfather.  He 
died  Intestate  in  the  year  1900.  Defendant 
Fly  is  the  administrator  of  the  estate.  The 
substantive  averments  of  the  petition  are  as 
follows:  "Plaintiff  further  states  that  on 
the ■  day  of ,  1900,  said  Peter  Ack- 
erson, deceased,  was  old  and  infirm,  and  bad 
been  for  a  long  time  prior  thereto;  that  he 
was  a  single  man,  and  had  no  one  to  care 
for  blm  and  to  assist  him  In  looking  after 
his  business  affairs,  and  had  no  one  to  keep 
bouse  for  him,  his  wife  having  been  dead 
for  years,-  and  all  of  his  children  having 
married  and  moved  to  themselves;  that  on 
the  last  date  above  mentioned  plaintiff  and 
deceased  entered  into  a  contract  or  agree- 
ment wherein  It  was  contracted  and  agreed 
by  and  between  deceased  and  plaintiff  that 
if  plaintiff  would  assist  deceased  in  looking 
nfter  and  managing  bis  business  affairs,  and 
keep  bouse  for  him,  and  render  him  all  of 
the  assistance  she  could  as  long  as  be  should 
live,  that  be  would  at  the  time  of  his  deatb, 
for  and  in  consideration  of  said  services  to 
i>e  rendered  as  aforesaid,  give  to  plaintiff 
all  of  bis  property  of  whatsoever  kind,  char- 
acter, or  description  of  which  he  should  die 
seised  and  possessed.  Plataitlff  further  states 
that,  for  and  In  consideration  of  said  contract 
or  agreement,  she  Immediately  entered  upon 
the  discbarge  of  her  duties  under  said  con- 
tract or  agreement  and  was  carrying  out 
the  provisions  of  said  contract  on  her  part 

when  said  Peter  Ackerson  died,  on  the 

of  ,  1900.    PlainUff  further  states  that 

the  said  Peter  Ackerson  died  Intestate,  and 
seised  and  possessed  of  a  large  amount  of 
personal  property,  amounting  to  about  two 
thousand  dollars,"  etc.  A  description  of  the 
personal  estate  of  deceased  follows,  and  a 
prayer  that  the  administrator  be  required  to 
turn  it  over  to  plaintiff.  The  answer  put  in 
Issue  these  allegations.  The  Issues  were 
submitted  to  the  court,  who,  after  hearing 
the  evidence,  rendered  a  judgment  for  de- 
fendant, from  which  plaintiff  dnly  appealed 
to  this  court. 

The  evidence  is  that  Peter  Ackerson  was 
old  and  infirm,  and  had  for  several  years 
lived  with  and  at  the  home  of  some  of  his 
married  children;  that  a  few  weeks  prior  to 
Ills  deatb  he  took  a  notion  to  set  up  house- 
keeping for  himself,  and  promised  plaintiff 
that  if  she  would  stay  with  him  and  keep 
house  for  him  while  he  lived  she  should  have 
nil  the  property  he  should  die  possessed  of; 
that  plaintiff  accepted  this  offer,  and  botb 
parties  proceeded  to  make  preparations  to  set 
up  housekeeping  In  a  bonse  presumably  be- 
longing to  Peter  Ackerson.  Mr.  Ackerson 
took  the  window  blinds  off  the  windows,  and 


sowed  some  grass  seed  In  the  yard,  bought 
and  set  up  a  cooking  stove,  and  moved  some 
of  bis  furniture  into  the  bouse.  Plaintiff 
washed  the  windows,  scrubbed  some  of  the 
floors  in  the  bouse,  and  put  up  fruit,  at  the 
home  where  she  was  living,  for  the  use  of 
herself  and  grandfather,  In  cans  fumlsihed 
by  him.  The  old  man  bought  a  cow,  a  bug- 
gy, and  a  horse,  and  made  plaintiff  a  pres- 
ent of  them.  The  administrator  got  posses- 
sion of  the  horse,  but  not  of  the  cow  and 
buggy.  Two  days  prior  to  the  day  he  had 
set  for  moving  into  the  bouse  and  taking  up 
bis  abode  with  plaintiff,  Peter  Ackerson  sud- 
denly and  unexpectedly  died.  Plaintiff  at 
no  time  changed  her  residence  to  the  house 
of  Peter  Ackerson,  nor  did  she  move  any  of 
her  personal  effects  tbereta 

Cloud  &  Davis,  for  appellant  B.  J.  White, 
for  respondent 

BLAND,  P.  J.  (after  stating  the  facto). 
Plaintiff  asked  for  the  specific  performance 
of  a  contract,  which  she  on  her  part  has  nev- 
er performed,  and  which  It  is  impossible  for 
her  to  perform.  The  consideration  moving 
Peter  Ackerson  to  enter  into  the  contract 
with  plaintiff  w^as  that  plaintiff  should  be- 
come a  member  of  bis  family,  that  he  could 
have  the  pleasure  and  comfort  of  her  society 
as  such,  and  that  she  should  keep  bouse  for 
him.  She  never  became  a  member  of  his 
family;  he  did  not  have  the  enjoyment  of 
her  society;  she  never  kept  house  for  him  a 
day  or  an  hour.  To  authorize  a  court  of 
equity  to  speclUcally  enforce  an  oral  promise 
to  make  a  devise  to  a  particular  person,  the 
promise  must  be  founded  on  a  valuable  con- 
sideration, and  it  should  appear  that  a  fraud 
would  be  perpetrated  on  the  promisee  unless 
the  contract  was  specifically  enforced.  Klu- 
ney  v.  Murray  (Mo.)  7  S.  W.  197.  The  plain- 
tiff performed  a  few  hours'  or  at  most  a 
few  days'  labor  for  her  grandfather.  She 
received  from  him  a  cow  and  a  buggy,  prop- 
erty greatly  exceeding  in  value  the  value  of 
the  services  she  rendered  him. 

There  is  no  inherent  equity  in  the  case,  and 
the  Judgment  is  affirmed. 

BEYBURN  and  600DE,  JJ.,  concur. 


COB  V.  COB. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Marcb 

2,  1903.) 

DIVORCE— EVIDBNCB-SX7FFICIBNCT—AP- 
PEALr-CONFLICTINQ   BVIDBNCB. 

1.  Where,  iu  divorce  for  cruelty,  the  testi- 
mony of  plaintiff  is  corroborated  by  his  wit- 
nesses in  several  particulars,  but  defendant 
contradicts  all  such  testimony,  a  decree  for  de- 
fendant will  not  be  disturbed. 

2.  The  statute  requires  that  before  granting 
a  divorce  the  court  shall  require  proof  of  good 
conduct  of  plaintiff.  In  divorce  for  cruelty  the 
evidence  showed  that   about   11   months  after 

f  1.  See  DlTorca,  vol.  IT,  Cent  Dig.  (  672. 
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marrlaKe,  and  after  the  birth  of  a  child,  plain- 
tiff deserted  hia  family,  and  remained  in  con- 
cealment until  his  whereabonts  were  disclosed 
by  tlte  commencement  of  suit  Held,  that 
thongh  defendant  bad  used  toward  plaintiff  the 
abuBiTe  language  to  which  hia  witnesses  testi- 
fied, a  decree  in  his  favor  woold  not  be 
granted. 

3.  Where,  on  appeal,  the  notice  and  formal 
parts  of  a  deposition  taken  in  the  cause  are  not 
preaerred  in  the  abstract,  it  must  be  presumed 
that  the  ruling  of  the  trial  court  that  the  depo- 
sition was  properly  talcen  and  certified  was  cor- 
rect 

Appeal  from  drcutt  court,  Lafayette  coun- 
ty;   Samuel  Davis,  Judge. 

Suit  b7  Marlon  Coe  against  Daisy  Coe. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals.   AfSrmed. 

H.  A.  Wright,  J.  D.  Dale,  and  William 
Aull,  for  appellant  Y.  L.  Drain,  for  re- 
spondent 

SMITH,  P.  J.  This  Is  an  action  for  di- 
vorce based  upon  the  ground  that  defendant 
had  offered  plaintiff  such  Indignities  as  to 
render  his  condition  intolerable.  The  speci- 
fied indignitiea  charged  in  the  petition  con- 
sisted for  the  most  part  of  abusive  language 
used  by  defendant  to  plaintiff.  The  answer 
was  a  general  denial. 

At  the  trial  the  plaintiff  testified  in  his 
own  behalf  to  the  truth  of  the  charges  al- 
leged In  his  petition,  while  the  defendant 
testified  to  the  untruth  of  such  charges. 
The  plaintiff  and  defendant  since  nothing 
appears  to  the  contrary,  must  be  presumed 
to  be  persons  of  equally  fair  veracity,  and 
therefore  the  testimony  of  the  defendant  is 
entitled  to  be  given  quite  as  much  credence 
as  that  of  the  plaintiff.  And  this  being  bo, 
the  testimony  of  the  plaintiff  and  defendant 
as  to  the  indignities  may  with  propriety  be 
eliminated  from  the  consideration  of  that 
branch  of  the  case,  leaving  It  stand.  In  so 
far  as  the  testimony  tended  to  prove  or  dis- 
prove this  Issue,  as  If  no  testimony  had  been 
adduced  In  respect  to  It  Of  course,  If  there 
be  found  any  unimpeachable  testimony  tend- 
ing to  corroborate  that  of  the  plaintiff  touch- 
ing this  Issue,  It  must  be  considered  In  de- 
termining whether  or  not  he  iias  made  out 
a  prima  facie  case.  The  testimony  given  by 
some  of  his  witnesses  Is  corroborative  of  bis 
In  several  material  particulars,  but  the  de- 
fendant in  her  testimony  flatly  contradicts 
that  of  these  witnesses.  The  result  Is  that 
the  testimony  of  the  plaintiff  and  that  <^  his 
witnesses  Is  contradicted  by  that  of  the  de- 
fendant In  a  case  of  this  kind,  we  feel  It 
to  be  our  duty  to  defer  to  the  finding  of  the 
trial  court 

But,  even  if  the  preponderance  of  the  evi- 
dence was  in  favor  of  the  affirmative  of  the 
issue  as  to  the  indignities,  we  should  still 
not  be  Inclined  to  find  fault  with  the  decree. 
It  appears  from  the  plaintltTs  own  testimony 
that  when  he  married  the  defendant  he  own- 
ed a  ISO-acre  unincumbered  farm,   besides 


horses,  cattle,  hogs,  sheep,  and  farm  machlii- 
eiy.  It  Is  not  disputed  that  he  told  his  wife 
before  their  marriage  that  he  was  out  of  debt 
It  appears  that  11  montlis  after  the  marriage 
a  child  was  bom,  and  shortly  after  this  event 
the  plaintiff  disposed  of  his  farm  to  his  fa- 
ther, and  his  personal  property  to  other  rela- 
tives; and,  when  this  was  done,  he  took  his 
wife  and  child  to  ho-  father,  and  then  desert- 
ed them.  He  does  not  pretend  that  he  made 
any  complaint  to  defendant  or  her  father  of 
her  demeanor,  or  that  he  gave  her  the  sUgbtest 
intimation  of  his  purpose  to  desert  ber  and 
her  helpless  child.  Nor  did  be  make  the 
slightest  provision  for  the  support  of  ^ther 
of  these  helpless  dependents.  He  reuses 
himself  from  this  by  saying  that  he  was  In- 
debted to  such  an  extent  that  it  reqalred  the 
whole  proceeds  received  from  the  sale  of  Ills 
property  to  discharge  such  debts,  after  which 
be  was  penniless.  In  view  of  all  the  facta 
and  drcnmstances  detailed  In  the  evidence, 
we  are  not  satisfied  with  this  excuse,  which 
we  think  was  a  mere  subterfuge  and  entitled 
to  no  consideration.  After  the  plaintiff  had 
so  deserted  his  wife  and  child  be  disappeared, 
and  remained  In  his  place  of  concealment  un- 
til he  disclosed  his  whereabouts  a  year  and  a 
half  later  by  bringing  this  suit 

Suppose  the  defendant  did  use  towards 
plaintiff  the  abusive  language  to  which  he— 
plaintiff— and  some  of  his  witnesses  testify, 
would  any  court  be  authorized  to  grant  blm  a 
divorce  on  that  account  when  It  appears,  as 
it  does,  that  he  had  so  heartlessly  and  cruelly 
deserted  his  wife  and  Infant  child  without 
making  any  provision  whatever  for  either 
food,  raiment  or  shelter  for  them,  though 
presumably  amply  able  to  do  so?  But  even 
had  he  been  without  means,  as  he  Insists,  he 
had  youth,  vigor,  and  capacity  to  labor;  and, 
besides  this,  he  had  remunerative  employ- 
ment, and  could  easily  have  contributed  some- 
thing to  their  support  No  sort  of  excuse  has 
been  shown  for  this  most  flagrant  dereliction 
of  bis  duty  as  husband  and  father.  Since 
deserting  his  child  he  confesses  that  he  made 
no  sort  of  effort  to  see  it  nor  did  he  Inquire 
as  to  its  whereabouts  or  condition.  Nor  does 
he  In  his  petition  ask  for  Its  custody,  and 
thereby  evince  a  dlspoeltion  to  assume  the 
natural  burden  of  the  care  and  expense  of 
its  nurture  and  education.  He  prays  the  court 
to  Impliedly  relieve  him  of  this  burden,  and 
to  cast  it  wholly  on  the  weak  shoulders  of  a 
mother  who  "has  not  a  cent  to  bless  her  soul." 
Would  any  court  grant  him  a  divorce  In  the 
face  of  these  undisputed  facts,  and  In  the 
face  of  the  statute  requiring  it  before  grant- 
ing a  divorce,  to  require  proof  of  his  good 
conduct,  and  to  be  satisfied  that  he  is  the 
Innocent  and  injured  party?    We  think  not 

As  to  whether  the  deposition  of  the  wit- 
ness Drain  was  properly  taken  and  certified 
according  to  the  requirements  of  the  statute, 
we  are  unable  to  determine,  since  the  notice 
and  formal  parts  of  it  are  not  preserved  by 
the  abstract    In  such  case  we  must  presume 
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the  ruling  of  the  trial  court  that  It  was  not, 
and  excluding  It,  waa  correct 

We  think  the  decree  should  be  afDrmed,  and 
tt  Is  BO  ordered.    All  concur. 

BLLISON,  J.,  concnrs  in  restdt 


HOWARD  T.  SCOTT. 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 

2.  1903.) 

CONTRACTS— WRITING— SERIES  OF  WRITINGS— 
INTENT— PAROL  EVIDENCE-SUBSTITUTION. 

1.  A  written  contract  of  sale,  which  is  com- 
plete and  perfect  in  itself,  and  not  ambiguous, 
snpersedes  any  prior  writing  in  relation  to  the 
same  snbject-matter,  and  parol  evidence  is  not 
admissible  to  show  that  it  was  not  intended 
that  the  latter  writing  should  supersede  the 
former. 

2.  A  Tslid  contract,  made  in  substitution  for 
a  formsr  one,  annuls  the  obligations  of  ths 
former. 

Appeal  from  circuit  court,  Jasper  countf; 
Hugh  DabbB,  Judge. 

Action  by  F.  P.  Howard  against  Adam 
Scott.  From  a  Judgment  foi  plaintiff,  de- 
feudast  appeals.    A£Brmed. 

On  October  25,  1897,  the  plalntltr  and  de- 
fendant entered  Into  the  followlnr  agree- 
ment, viz.:  "Jopllr,  Mo.,  October  26th,  1897 
This  agreement  la  hereby  entered  into  by 
and  between  Adam  Scott  and  F.  P.  Howard, 
that  anj*  amount  or  amounts  of  money,  with 
interest,  that  may  be  adranced  from  time  to 
time  by  F.  P.  Howard  lo  excess  of  the 
amount  or  amounts  by  Adam  Scott  in  any 
kind  of  business  in  which  they  may  be  en- 
gaged, shall  be  repaid  to  F.  P.  Howard  from 
tlie  first  net  receipts  of  profits  from  any  of 
the  kinds  of  business  In  which  they  may  be 
engaged  together;  then  profits  shall  belong 
to  each  In  proportion  to  his  share  in  the  bosi- 
ness."  The  evidence  disclosed  that  the  par- 
ties entered  into  the  mining  bnsinesB,  and 
that  while  so  engaged  plaintiff  paid  into  the 
business  $2,816.38  more  than  the  defendant, 
and  that  the  same  was  not  satisfied  ont  of 
any  profits  realized  from  their  Joint  enters 
prise. 

On  October  14,  1898,  the  plaintiff,  with  one 
Marls,  who  had  an  interest  with  him  in  the 
bnsiness,  and  the  defendant  entered  into  the 
following  contract,  viz.:  "Joplin,  Missouri, 
October  14th,  1898.  This  memorandum  of 
agreement  wltnesseth:  That  for  and  in  con- 
sideration of  one  dollar  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and 
the  further  stipulations  and  agreements  here- 
inafter contained  and  agreed  to  by  F.  P. 
Bowaid  and  J.  M.  Maris,  parties  of  the  first 
part,  and  Adam  Scott,  or  his  assigns,  party 
of  the  second  part,  said  parties  of  the.  first 
part  hereby  agree  to  sell  and  transfer  a  five- 
elghths  interest  in  mining  lots  Nos.  20,  21,  22 
and  23,  at  Oronogo.  Missouri,  as  shown  by 
plat  and  record  of  said  lots  In  the  office  of 

f  1  See  Contracts,  toL  11,  Crat  Dig.  |  ]]». 


the  Oranby  Mining  Company,  together  with 
plant  and  all  fixtures  and  improvements  sit- 
uated thereon,  being  known  as  the  'Nngget 
Mine,'  for  and  In  consideration  of  the  further 
payment  to  them  by  said  Scott  or  assigns, 
the  sum  of  ten  thousand  dollars  (|10,000), 
which  amount  being  the  amount  of  money 
advanced  and  put  into  all  the  various  enters 
prises  and  mining  interests,  in  which  the 
said  parties  hereto  have  been  interested  in, 
in  the  mining  business  in  Jasper  county,  Mis- 
souri, under  the  firm  name  of  F.  P.  Howard 
&  Company,  and  this  conveyance  is  con- 
strued to  cover  all  fixtures,  properties,  cred- 
its &C.  of  the  said  firm  of  parties  hereto,  and 
said  Scott,  or  assigns,  are  to  assume  ail  lia- 
bilities of  said  firm,  a  schedule  of  which  is 
hereto  attached,  and  it  is  agreed  by  said 
parties  hereto,  that  whatever  receipts  above 
expenditures  during  the  pendency  of  this 
agreement  are  to  be  applied  in  payment  of 
said  liabilities.  The  above  consideration  to 
be  paid  as  follows,  viz.:  All  cash  upon  re- 
ceipt of  assignment  papers,  and  it  is  agreed 
by  parties  of  the  first  part  that  said  Scott, 
or  associates,  shall  have  thirty  <30)  days  to 
make  and  accept  under  the  terms  of  this 
agreement,  and  a  failure  to  do  so  will  render 
this  contract  null  and  void.  In  witness 
whereof  we  have  hereunto  subscribed  our 
names  on  the  date  first  above  mentioned. 
Adam  Scott  F.  P.  Howard  S-^  J.  M.  Har- 
ris 2-8.    Pr.  F.  P.  Howard." 

On  November  11,  1898,  plaintiff  and  said 
Maris  executed  the  following  writing,  viz.: 
"Joplin,  Missouri,  Nov.  11th,  1898.  We  here- 
by grant  an  extension  of  time  on  a  certain 
contract  made  and  entered  into  by  us  with 
Adam  Scott,  bearing  date  of  October  14th, 
1898,  for  a  farther  period  of  20  days,  upon 
the  same  terms,  conditions,  etc.,  as  set  ont 
in  said  contract  F.  P.  Howard.  John  M. 
Maris." 

On  the  28d  day  of  November,  1898,  the 
parties  entered  into  the  following  contract, 
viz.:  "This  agreement  made  tills  23d  day  of 
November,  A.  D.  1898,  between  F.  P.  How- 
ard and  J.  M.  Marls,  of  Decatur,  Illinois, 
parties  of  the  first  part,  and  Adam  Scott  and 
,  of  Joplin,  Missouri,  parties  of  the  sec- 
ond part,  wltnesseth:  That  the  said  F.  P. 
Howard  and  J.  M.  Maris,  In  consideration 
of  the  agreement  hereinafter  contained,  to 

be  performed   by   Adam   Scott   and  , 

agree  to  sell  and  deliver  to  the  said  Adam 

Scott   and  a   five-eighths   interest    in 

mining  lots  numbers  twenty,  twenty-one, 
twenty-two  and  twenty-three  at  Oronogo, 
Missouri,  as  shown  by  the  plat  and  record 
of  said  lots  in  the  office  of  the  Granby  Min- 
ing Company,  together  with,  plant  and  all  fix- 
tures and  improvements  sitnated  thereon, 
said  plant  being  known  as  the  'Nugget  Mine.' 
And  the  said  Adam  Scott  and in  con- 
sideration thereof,  agree  to  pay  to  the  said 
F.  P.  Howard  and  J.  M.  Maris  the  sum  of 
$10,000  In  the  manner  following:  Two  thou- 
sand dollars  cash  upon  the  delivery  of  the 
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property  and  the  balance,  eight  thousand 
-dollars,  to  be  made  payable  In  eight  equal 
Installments  of  one  thousand  dollars  each,  the 
flrst  Installment  to  be  paid  January  Ist,  1809, 
and  the  following  Installments  to  be  paid  on 
the  llrst  day  of  each  succeeding  month  there- 
after until  all  the  installments  are  paid;  the 
sold  sum  of  eight  thousand  dollars  to  be 
secured  by  Judgment  notes  and  a  chattel 
mortgage  on  the  property  sold  and  transfer- 
red by  the  parties  of  the  first  part;  said 
notes  to  draw  seven  per  cent,  interest  from 
dute  until  paid;  and  in  case  of  failure  of  the 
said  parties  of  the  second  part  to  make  ei- 
ther of  the  payments  or  perform  any  of  the 
covenants  on  their  part,  the  parties  of  the 
first  part  shall  have  the  option  to  declare 
the  whole  amount  due,  and  shall  have  the 
right  to  take  possession  of  said  goods  and 
chattels  under  their  mortgage  and  sell  the 
same  according  to  law.  And  the  said  parties 
of  the  second  part  for  a  further  consideration 
agree  to  pay  $TG7.09  for  bills  outstanding 
against  the  s-ild  parties  of  the  flrst  part 
prior  to  October  1st,  188S,  and  to  pay  all 
bills  contracted  by  the  said  parties  of  the 
first  part  in  the  carrying  on  of  tbelr  busi- 
ness since  October  Ist,  1898,  to  the  date  of 
this  instrument,  said  amount  being  agreed 
upon  on  this  date.  Said  parties  of  the  sec- 
ond part  further  agree  to  keep  said  mill  and 
machinery  insured  to  its  fullest  extent  and 
made  payable  to  the  parties  of  the  first  part 
as  theh:'  interest  may  appear.  The  said  par- 
ties of  the  first  part  agree  to  give  to  the  par- 
ties of  the  second  part  fifteen  days  of  grace 
in  case  of  failure  to  pay  any  of  said  notes 
above  referred  to.  In  witness  whereof,  the 
parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  flrst 
above  written.  F.  P.  Howard.  [Seal]  John 
M.  Maris.    [Seal.]    Adam  Scott    [Seal.]" 

The  cause  was  submitted  to  a  referee,  who 
found  for  the  plaintiff  the  amount  sued  for. 
The  finding  of  the  referee  was  sustained  by 
the  court,  and  Judgment  rendered  thereon, 
from  which  defendant  appealed. 

Spencer  &  Spencer  and  Frank  L.  Forlow, 
for  appellant  Thomas  &  Hackney,  for  re- 
spondent. 

BBOADDLS,  J.  (after  stating  the  facts). 
The  defendant  contends  that  the  vnritlng  in- 
troduced in  evidence  show  that  the  indebted- 
ness was  discharged.  The  writing  dated  Oc- 
tober 14,  1898,  provides  for  a  sale  of  the 
five-eighths  interest  of  plaintiff  and  said 
Maris  in  certain  mining  lots  to  the  defendant 
for  the  sum  of  $10,000,  which  is  stated  to  be 
"the  amount  of  money  advanced  and  put  into 
all  the  various  enterprises  and  mining  in- 
terests In  which  the  said  parties  have  hereto 
been  interested  In  In  Jasper  county."  It  is 
further  provided  that  defendant,  Scott,  should 
have  30  days  to  accept  and  comply  with  the 
terms  of  said  writing.  On  November  11th,  as 
we  have  seen,  an  extension  of  time  for  20 


days  was  given  to  defendant  by  plaintiff  and 
Maris  on  said  contract  "upon  the  same  terms 
and  conditions."  On  the  23d  day  of  Novem- 
ber next  tliereafter,  the  sale  of  plalntUTB  in- 
terest with  that  of  Marls  to  defendant  was 
consummated,  as  shown  by  said  last-named 
writing.  It  wiU  be  noted  that  this  latter 
writing  does  not  Include  the  statement  quot- 
ed from  the  former  or  preliminary  writing 
that  the  consideration  was  the  "amount  of 
money  advanced  and  put  into  all  the  various 
enterprises  and  mining  Interests"  of  the  par- 
ties. The  conclusion  of  law  by  the  referee, 
which  was  approved  by  the  court,  was  that 
the  -nrltings  dated  October  14,  1898,  and  No- 
vember 23,  1898,  "do  not  contain  provisions 
releasing  claim  sued  for,"  because  the  lat- 
ter superseded  the  former,  and  does  away 
with  Its  provisions.  It  Is  the  law  that  a  con- 
tract In  writing,  c<xnplete  and  perfect  In  it- 
self, not  ambiguous  In  its  terms,  will  be  held 
to  supersede  a  prior  written  contract  In  re- 
lation to  the  same  subject-matter,  and  parol 
evidence  will  not  be  admitted  to  show  that 
such  was  not  the  Intention  of  the  parties 
(McClurg  V.  Whitney,  82  Mo.  App.  625);  and 
that  a  valid  contract  made  in  substitution  for 
a  former  (Hue  annuls  the  obligations  of  the 
first  (Pressed  Brick  Co.  v.  Barr,  76  Ma  App. 
380).  There  can  be  no  doubt  but  what  the 
first  writing  was  a  mere  agreement  for  a 
sale,  and  that  the  latter  contains  the  termt 
and  conditions  of  a  complete  sale,  and,  as 
such,  there  being  no  ambiguity  in  its  provi- 
sions, it  supersedes  the  flrst  In  toto.  An  in- 
spection will  show  that  the  two  vary  greaUy 
in  their  provisions.  And  as  It  was  competent 
for  the  parties,  when  they  came  to  conclude 
the  transaction,  to  vary  the  terms  of  the 
preliminary  agreement  for  sale,  and  having 
done  80  by  writing,  we  do  not  see  how  we 
can  hold  otherwise  than  that  the  last  was  a 
complete  substitution  of  the  former.  We  are 
fwced,  by  this  conclusion,  to  hold  that  the 
Judgment  of  the  trial  court  was  proper  on 
the  Issue  as  presented. 
Cause  affirmed.    All  concur. 


BECKMAN  V,  ANHBUSER-BXJSCH  BREW- 
ING ASS'N. 
(Court  of  Appeals  at  Kansas  City,  Mo.    March 
2,  1903.) 

INJURY  TO  EMPLOYfi— APPLIANCES— NEOLI- 
OENCE  OF  MASTER— ASSUMPTION  OP  RISK. 

1.  Any  defect  in  a  skid  for  rolling  barrels  in- 
to a  door,  because  of  its  not  being  firmly  at- 
tached to  the  door  sill  or  ground  so  as  to  ren- 
der it  immovable,  being  only  in  regard  to  the 
employe's  safety  and  apparent  to  him,  and  one 
which  be  can  readily  remedy,  he  assumed  the 
risk  thereof. 

2.  A  skid  for  rolling  barrels  into  a  door  being 
secured  in  the  usual  manner,  the  master  is  not 
liable  to  an  employ^  injured  thereby,  though  it 
might  have  been  safer  if  firmly  attached  mi  it 
to  be  immovable. 

Appeal  from  circuit  court,  Jackson  county; 
J.  H.  Slover,  Judge. 
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Action  by  Charles  H.  Beckman,  a  minor, 
by  Frederick  Beckman,  next  friend,  against 
the  Anheuser-Busch  Brewing  Association. 
Judgment  (or  plaintiff.  Defendant  appeals. 
Reversed. 

The  plaintiff  in  this  case,  Charles  H.  Beck- 
man, la  a  young  man  19  years  of  age,  and 
for  more  than  5  years  prior  to  the  injuries 
complained  of  bad  worked  for  the  defendant 
at  Its  place  of  business  at  the  northeast  cor- 
ner of  Twentieth  and  Walnut  streets,  In 
Kansas  City,  Mo.  The  defendant  during  said 
time  carried  on  the  business  of  bottling  and 
distributing  Its  beer  in  said  city,  and  main- 
tained, among  others,  a  bottling  department. 
This  department  was  located  In  one  building, 
and  to  the  east  of  it,  about  25  feet  across  a 
driveway,  was  the  cooler,  another  building 
used  In  the  company's  business.  The  floor 
of  the  bottling  department  was  10  or  11 
inches  above  the  level  of  the  driveway.  Be- 
ginning about  4  years  before  the  Injury,  the 
plaintiff  had  been  called  upon,  from  time  to 
time,  with  other  men  In  the  bottling  depart- 
ment, to  go  across  the  driveway  to  the  cooler 
and  bring  over  small  hogsheads  of  beer,  and 
at  the  time  of  the  accident  had  had  long  and 
continuous  experience  in  this  work.  These 
hogsheads  were  about  S  feet  In  height,  and 
about  2  feet  in  diameter  at  the  ends,  bulging 
in  the  center  to  about  30  inches.  The  door 
In  the  cooler  was  opposite  the  doorway  in 
the  bottling  department.  The  cooler  door 
was  3  feet  above  the  ground,  and  leading 
from  it  was  a  skid,  of  about  10  feet  in  length, 
down  which  the  barrels  of  beer  were  rolled, 
thence  over  and  across  the  driveway,  and  up 
a  small,  short  skid  about  4  feet  long,  resting 
on  a  stone  sill  In  the  doorway  into  the  bot- 
tling department,  which,  as  stated,  was  about 
10  or  11  inches  at)ove  the  ground.  This  small 
skid  was  a  simple  appliance,  and  was  made  of 
2xC  oak  lumber,  fastened  together  with  two, 
or,  as  some  of  the  witnesses  say,  three  pieces 
or  cleats  underneath,  the  lower  piece  being 
2x0,  and  the  upper  piece  2x3.  The  lower  end 
of  the  skid  rested  in  a  small  excavation  in 
the  ground,  made  there  for  the  purpose  of 
holding  the  lower  end  firm.  At  the  time  of 
plaintiff's  Injury  the  skid  had  been  In  use 
about  two  months,  before  which  time  two 
unfastened  boards  had  been  utilized  for  the 
purpose.  These  latter  having  proved  unsat- 
isfactory, they  were  replaced  by  the  one  in 
controversy  here.  The  method  pursued  was 
to  allow  the  barrels  to  roll  down  the  long 
skid  from  the  cooling  room  by  their  own  mo- 
mentum, each  man  stepping  In  behind  his 
«wn  barrel  as  it  reached  the  ground,  and  con- 
tinuing across  the  driveway  behind  the  bar- 
rel, and  guiding  it  up  the  short  skid  in 
through  the  door  of  the  bottling  room.  At 
the  time  in  question,  while  plaintiff  was 
guiding  a  barrel  up  the  short  skid,  from  some 
cause  or  other,  when  It  got  near  the  top  of 
the  sldd,  it  rolled  back,  and  plaintiff,  in  en- 
deavoring to  get  out  of  the  way,  caught  his 


foot  under  some  part  of  the  skid,  which 
caused  him  to  fall;  and,  while  he  was  down, 
the  barrel  passed  over  him  and  Injured  his 
leg.  It  is  not  very  clear  just  what  caused 
the  barrel  to  fall  backward.  It  must  have 
occurred,  hjowever,  in  one  of  two  ways: 
Either  because  the  plaintiff  was  not  guiding 
it  up  the  center  of  the  skid,  which  would 
have  caused  the  skid  to  tilt  and  throw  the  bar- 
rel off;  or  that  the  skid  had  been  misplaced  in 
some  way,  which  might  have  also  caused 
both  skid  and  barrel  to  fall  to  the  ground. 
The  preponderance  of  the  evidence,  however, 
goes  to  show  that  the  accident  occurred  as 
last  mentioned.  There  had  been,  according 
to  the  evidence  of  plaintiff  and  two  other 
workmen,  who  did  this  work  almost,  if  not 
entirely,  to  the  exclusion  of  other  workmen, 
no  occurrence  of  a  similar  kind  with  this 
skid.  However,  some  other  witnesses  say 
they  saw  the  skid  act  similarly  on  one  or 
two  other  occasions.  But  if  such  was  the' 
fact,  it  was  unknown  to  either  plaintiff  or 
defendant.  The  finding  and  judgment  were 
for  the  plalnUff. 

Warner,  Dean,  McLeod  &  Holden,  for  ap- 
pellant.   WlUlam  J.  Morse,  for  respondent 

BROADDUS,  J.  (after  stating  the  facts). 
Defendant  insists  that  under  the  evidence 
plaintiff  was  not  entitled  to  recover;  and  that 
is  the  only  question  presented  for  our  deter- 
mination. 

It  will  be  perceived  that  there  can  be  no 
complaint  as  to  the  sufficiency  of  the  skid 
itself,  but  the  ground  uptin  which  plaintiff 
seeks  to  recover  Is  that  it  was  not  properly 
secured.  In  which  respect  defendant  failed  in 
its  duty  to  its  employes. 

A  skid  Is  a  simple  contrivance  used  for 
handling  heavy  articles  under  many  condi- 
tions, and  was  especially  adapted  for  the 
work  plaintiff  was  performing  when  he  was 
Injured.  Every  person  of  ordinary  intelli- 
gence and  observation  is  familiar  with  the 
variety  of  circumstances  under  which  It  is 
utilized,  but  It  Is  probably  used  more  often 
in  connection  with  the  loading  and  unload- 
ing of  wagons  and  freight  cars  than  for  any 
other  purpose.  When  thus  used,  it  is  seldom 
permanently  attached  to  any  object,  but  only 
placed  for  tbe  time  being,  and  removed  when 
the  particular  work  in  progress  is  completed. 
The  evidence  In  this  case,  however,  showed 
that  the  skid  In  question  was  removed  at  no 
time,  remaining  at  all  times  in  the  same  po- 
sition. Would  this  difference  and  Its  con- 
stant employment  Impose  upon  defendant  to 
have  had  It  firmly  attached  to  the  door  sill 
or  the  ground,  so  as  to  render  it  Immovable? 
la  the  question  to  be  settled. 

It  Is  a  well-established  principle  that  the 
master  Is  not  bound  to  use  the  latest  and 
best  appliance  for  the  use  of  his  servant,  but 
that  he  has  performed  his  duty  when  he 
adopts  that  which  Is  In  general  use.  Mlnnler 
V.  Uallway,  167  Mo.  99,  66  S.  W.  1072;  Blan- 
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ton  T.  Dodd,  109  Mo.  64,  18  S.  W.  1149; 
Btelnhauser  t.  Spraul,  127  Mo.  662,  28  S.  W. 
620,  30  a  W.  1<^,  27  L.  R.  A.  441.  Nor  is  he 
bound  to  adopt  any  particular  metbod  in  do- 
ing hia  work,  but  that  he  may  conduct  his 
business  in  his  own  way,  and  that  the  serv- 
ant, Imowing  the  hazard  of  bis  employment,^ 
impliedly  waives  the  right  to  compensation 
for  injuries  Incidently  resulting  therefrom, 
although  a  different  method  of  conducting 
the  work  would  have  been  less  dangerous. 
Bradley  v.  BaUway,  188  Mo.  293,  39  S.  W. 
763. 

With  a  skid  such  as  was  ordinarily  used 
for  such  purposes,  the  defendant,  in  law, 
bad  the  right  to  transfer  its  barrels  of  beer 
from  one  department  of  its  place  of  business 
to  the  other  in  the  manner  detailed,  by  roll- 
ing them  down  one  skid  and  up  another; 
and  the  hazard,  if  any,  attending  this  meth- 
9d  adopted  by  the  defendant  In  conducting 
its  business,  was  one  which  the  plaintiff  im- 
pliedly assumed  in  his  contract  of  employ- 
ment But  it  is  proper  to  go  further,  if 
possible,  and  distinguish  between  what  may 
be  regarded  as  a  proper  appliance,  the  right 
of  defendant  to  conduct  his  business  in  bla 
own  manner,  and  that  of  the  method  In 
which  the  appliance  (the  skid)  was  secured 
for  the  safety  of  the  employ^.  And  we  be- 
lieve such  a  distinction  may  be  properly 
drawn  from  the  circumstances  of  the  case. 
And  if  it  was  a  condition  over  which  the 
defendant  alone  had  control,  and  the  power 
to  correct,  perhaps  defendant  would  be  liable 
for  a  failure  to  provide  against  a  danger 
which  might  be  obviated  by  making  secure 
the  appliance.  But  the  skid  was  a  simple 
appliance  used  to  aid  the  servant  in  the  per- 
formance of  the  ordinary  labor  of  moving 
barrels  from  one  place  to  another,  which,  if 
not  safely  placed  and  secured,  was  a  matter 
as  open  to  the  observation  of  the  plaintiff 
as  the  defendant;  and  it  was  a  defect  which 
requfared  no  skill  to  remedy,  and  which  could 
have  been  effected  as  readily  by  the  servant 
as  by  the  master.  The  facts  in  this  case 
stand  upon  a  parity  to  one  wherein  the  mas- 
ter provides  for  the  use  of  his  servant  a  hoe 
insecure  upon  Its  handle,  a  condition  equally 
apparent  to  both,  and  one  which  the  servant 
can  correct  as  easily  and  safely  as  the  mas- 
ter. There  would  be  much  reason  for  hold- 
ing the  master  liable  in  one  Instance  as  in 
the  other.  The  defect  was  obvious;  the  haz- 
ard was  such  as  usually  attended  the  use  of 
the  skid  as  then  placed;  and  it  is  an  unde- 
niable rule  that  the  servant  assumes  the  risks 
of  such  hazard. 

But  there  is  another  test  to  be  applied, 
viz.:  Was  the  skid  secured  in  the  usual  man- 
ner? Common  observation  teaches  us  that 
it  was.  If  It  was  secured  and  used  in  the 
ordinary  manner,  defendant,  under  the  rule, 
was  not  required  to  do  more,  although  It 
may  have  been  safer  to  have  secured  it  in 
some  other  way.  Mason  v.  Mining  Co.,  82 
Mo.  App.,  loc  dt  370;  O'MeUia  v.  Railway, 


lis  Mo.  aOK,  21  8.  W.  503;  Huhn  y.  RaUway. 
92  Mo.  440,  4  S.  W.  937;  Sane  v.  The  Falk 
Co.,  03  Mo.  App.  209. 

For  the  reasons  given,  the  caoae  Is  revers- 
ed.   All  concur. 


ASHFOBD  V.  METROPOLITAN  LIFB  INS. 

CO. 

(Court  of  Appeals  at  Kansas  City,  Ma     March 

2,  1903.) 

INBURANCE— APPLICATION— WILLFUL  MISREP- 
RESENT ATI0NS—DBFEN8ESS— STAT- 
UTES-CONSTRUCTION. 

1.  Coder  Rev.  St.  1890,  S  7890,  providing 
that  no  misrepresentation  made  in  obtaining  a 
policy  shall  avail  as  a  defense  unless  the  mat- 
ter misrepresented  actually  contribnted  to  in- 
sured's death,  that  insured  willfully  miarepre- 
sented  that  plaintiff,  to  whom  the  policy  sned 
on  was  made  payable,  was  his  ivife,  and  that 
he  was  not  afflicted  with  ssrphilis,  was  no  de- 
fense to  an  action  on  the  policy,  where  it  was 
found  that  the  matter  misrepresented  did  not 
actually  contribute  to  insured  s  death. 

Appeal  from  circuit  court,  Gentry  connty; 
Gallatin  Craig,  Judge. 

Action  by  Amanda  Ashford  against  the 
Metroiwlltan  Life  Insurance  Oimpany. 
From  a  Judgment  in  favor  of  plalntlfl,  de- 
fendant appeals.    Affirmed. 

B.  H.  Frlsby  and  C.  H.  S.  Goodman,  for 
appellant.  J.  C.  Wilson,  Peery  &  Lyons,  and 
J.  L.  McCuIIough,'  for  respondent 

ELLISON,  J.  This  action  is  based  on  a 
life  insurance  policy.  The  Judgment  in  the 
trial  court  was  for  plaintiff.  The  case  was 
before  this  court  on  a  former  appeal,  where- 
in the  Judgment  was  reversed,  and  a  new 
trial  ordered.  By  reference  to  the  report  of 
the  case  (80  Mo.  App.  638),  It  will  be  seen 
that  the  deceased.  In  obtaining  the  iralicy, 
represented  that  plaintiff  was  his  wife;  that 
the  defense  fras  mainly  based  on  the  allega- 
tion that  she  was  not  his  wife,  and  that 
he  willfully,  falsely,  and  fraudulently  rep- 
resented her  to  be  for  the  purpose  of  In- 
ducing defendant  to  Issue  the  policy  pay- 
able to  her  upon  his  death.  He  also  repre- 
sented that  he  did  not  Iiave  syphilis. 

Whether  plaintiff  was  the  wife  of  de- 
ceased was  a  disputed  question  at  both  trials, 
and  the  disease  aforesaid  was  a  prominent 
issue  at  the  last  one.  Plaintiff  claimed  to 
be  the  wife  through  a  common-law  marriage, 
and  there  was  put  forward  in  her  behalf  at 
the  first  trial  the  claim  that,  even  though 
she  was  not  deceased's  wife,  and  that  he 
willfully  and  falsely  represented  her  to  be 
for  the  fraudulent  purpose  and  design  of  in- 
ducing the  defendant  to  issue  the  policy,  yet 
since  that  matter  did  not  contribute  to  his 
death,  then,  under  section  6849,  Rev.  St 
1889,  now  section  7890  in  the  revision  of 
1809,  providing  that  "no  misrepresentation 
made  in  obtaining  a  policy"  would  avail  as  a 
defense   unless  the   matter   misrepresented 
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"actnally  contributed"  to  hla  d^th,  it  was 
of  no  importance  whether  she  waa  hia  wife 
or  concnblne.  We  reversed  the  former  Judg- 
ment for  errtnr  in  the  trial  of  the  queatlon 
whether  plaintiff  was  the  wife  of  deceased, 
and  we  alao  decided  that  the  statute  afore- 
said, properly  construed,  did  not  include 
witliln  its  terms  a  willfully  false  misrepre- 
sentation, made  to  Induce  the  issuance  of  the 
policy,  and  which  did  induce  It  The  last 
trial  waa  in  substantial  accord  with  the 
opinion  referred  to.  The  question  of  wheth- 
er there  was  a  common-law  marriage  waa 
duly  and  properly  submitted  by  instructions. 
But  whether  it  was  or  not  can  make  no  dif- 
ference, for  the  following  reason:  The  de- 
ceased represented  that  plaintiff  was  his 
-wtfe,  and  that  he  did  not  have  syphilis,  or 
oihae  disease  of  the  blood.  It  was  submit- 
ted to  the  jury  whether  these  representa- 
tions were  tme,  and  whether,  If  false,  they, 
or  either  of  them,  actually  contributed  to  the 
death  of  deceased.  The  Jury  necessarily  be- 
lieved the  representations  were  tme,  or,  if 
tmtrue,  that  they  did  not  contribute  to  his 
death.  Under  the  rulings  of  the  Supreme 
Court,  those  representations  may  have  been 
;trillfully  false,  and  made  with  the  fraudu- 
lent purpose  of  securing  the  policy  from  de- 
fendant, and  but  for  which  the  defendant 
would  not  Iiave  issued  the  policy,  yet,  if  they 
were  made  of  a  matter  which  did  not  actu- 
ally contribute  to  his  death,  the  policy  was 
validated  by  the  terms  of  section  7880,  Rev. 
St.  1899.  Schuermann  v.  Ins.  Co.,  165  Mo. 
641,  65  S.  W.  723;  Kern  T.  Ins.  Co.,  167  Mo. 
471,  67  8.  W.  252.  Those  cases  overrule  the 
views  expressed  by  us  on  that  head  in  this 
case  on  the  former  appeal,  as  well  as  in  the 
case  of  Yan  Cleave  v.  Ins.  Co.,  82  Mo.  App. 
681. 

The  judgment  will  be  affirmed.    All  con- 
car. 


OAIiLniS  V.  MODERN  WOODMEN  OF 

AMERICA. 

CCoort  of  Appeals  at  Kansas  City,  Mo.    March 

2,  1903.) 

FRATERNAL  IN8URANCB  —  MISREPRESENTA- 
TIONS IN  APPLICATION— DECLARATIONS  OF 
INSDRBD  AFTER  ISSUANCE  OF  POLICY  — 
WAIVER  OF  FORFBITITRE— WARRANTIES. 

1.  Declarations  by  the  bolder  of  a  benefit 
certificate,  made  after  its  issnance,  and  tend- 
ing to  prove  misstatements  by  him  in  liis  ap- 
plication, are  admissible  as  evidence  against 
the  beneficiaries. 

2.  The  holder  of  a  benefit  certificate  was  cit- 
ed for  trial  before  the  local  lodge  on  the  charge 
of  violating  the  terms  of  the  certificate  by 
frequently  becoming  intoxicated.  While  the 
charge  was  shown  to  be  tme,  no  sentence  of 
expulsion  was  passed,  but  all  action  was  de- 
ferred until  he  ■hould  be  released  from  an 
asylam  in  which  he  then  was.  Beld  to  consti- 
tute a  waiver  of  a  forfeiture  on  account  of  the 
use  by  insured  of  Intoxicants  after  the  certifi- 
cate was  issued,  but  not  a  waiver  as  to  his 
use  of  them  before  his  application,   there  bo- 

f  1.  Sm  BTldeoce,  vol.  »),  Cent.  Dig.  |  tSl. 


ing  no  evidence  that  defendant  had  Imowledge 
thereof  before  that  time. 

3.  The  holder  of  a  benefit  certificate  stated  in 
his  application  that  he  had  never  been  intoxi- 
cated, and  had  never  liad  a  hemorrhage. 
There  was  no  evidence  that  defendant  knew,  at 
the  time  it  furnished  blank  proofs  of  death, 
that  there  had  been  a  misrepresentation  as  to 
either  of  these  things  having  occurred  prior  to 
the  date  of  the  application.  Held,  that  the 
furnishing  of  the  proofs  of  death  did  not  con- 
stitute a  waiver  as  to  such  misrepresentations. 

4.  A  blank  application  for  a  benefit  certifi- 
cate contained  a  request  that  the  applicant 
give  full  answers  to  questions  as  to  family  his- 
tonr;  alao  warranties  that  the  answers  were 
fnll,  complete,  and  literally  tme.  Deceased 
made  no  direct  answer  as  to  whether  any 
brother  was  dead,  bnt  did  answer  that  he  had 
two  brothers,  giving  their  ages  and  condition 
of  health.  Held,  that  the  question  whether 
any  brother  was  dead  not  being  asked  in  terms, 
and  defendant  having  accepted  the  answers  In 
the  form  as  given,  there  was  no  warranty  on 
this  head,  as  the  law  would  endeavor  to  avoid 
a  forfeiture. 

6.  Where  an  applicant  for  a  I>enefit  certifi- 
cate fraudulently  conceals  certain  facts  in  or- 
der to  indnce  the  company  to  Issne  a  certificate 
to  him,  which  it  would  not  have  issued  had 
the  truth  been  told,  it  will  avoid  liability. 

Appeal  from  circuit  court,  Pettis  county; 
Geo.  F.  Iiongan,  Judge. 

Action  by  Catherine  Callies  against  the 
Modem  Woodmen  of  America.  Judgment 
for  plalntifF,  and  defendant  appeals.  Re- 
versed. 

James  T.  Montgomery  and  J.  O.  Jolmson. 
for  appellant  Bamett  ft  Bamett  for  re- 
spondent 

ELLISON,  J.  The  defendant  is  a  fraternal 
benefit  society,  and  Albert  L.  Callies  became 
a  member  thereof  and  took  out  a  benefit  cer- 
tificate Insuring  bis  life  in  the  sum  of  $2,000, 
of  which  sum  1 1,000  was  to  be  paid  to  his 
mother,  and  $500  to  each  of  two  sisters.  ObI- 
Ues  died  about  the  27th  of  May,  1901,  at  the 
asylum  in  Nevada,  Mo.  Each  of  the  ben- 
eficiaries brought  suit  for  the  sums  named 
payable  to  them.  These  suits  were  consoli- 
dated and  tried  as  one.  At  the  close  of  the 
trial  the  court  gave  a  peremptory  Instrac- 
tion  for  plaintiff. 

The  deceased  at  time  of  his  application  did 
not  use  intoxicating  liquors,  and  be  stated 
in  his  application  that  he  had  never  been 
intoxicated.  He  also  stated  that  he  had  nev- 
er had  a  hemorrhage.  The  certificate  provid- 
ed that  be  should  not  become  intemperate 
by  the  use  of  intoxicating  drink,  and  that  If 
be  did  it  became  void.  There  was  evidence 
offered  by  defendant,  and  excluded  by  the 
court,  that  deceased  had  stated,  after  the 
certificate  had  been  issued,  that  he  had  been 
intoxicated  and  that  he  had  had  hemorrhages 
before  its  issuance.  The  evidence  tended  to 
show  that  deceased  died  of  consumption 
while  in  a  protracted  state  of  Intoxication. 
The  evidence  further  tended  to  show  that  a 
short  time  before  his  death  deceased  waa 
complained  of  before  the  local  lodge  for  vio- 
lating the  rules  and  laws  of  the  order  and 
the  terms  of  his  certificate  by  habitually  US- 
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iug  strong  drink  and  frequently  becoming 
Intoxicated;  that  he  was  cited  for  trial  of  the 
charge,  and,  while  It  was  shown  to  be  true, 
no  sentence  of  suspension  or  expulsion  was 
passed.  On  the  contrary,  all  action  thereon 
was  laid  over  and  deferred  until  be  should 
be  released  from  the  asylum. 

The  theory  upon  which  the  trial  court  sus- 
tained plaintiff's  objections  to  the  deceased's 
declarations  as  to  his  bavlug  been  intoxicat- 
ed and  having  had  hemorrhages  was  that 
such  declarations  could  not  bind  these  plain- 
tiffs as  beneficiaries.  We  think  the  theory 
unsound,  and  that  error  was  committed. 
The  weight  of  authority,  as  regards  ordinary 
life  insurance,  is  that  the  declarations  of  the 
party  Insured  are  not  evidence  against  the 
person  for  whom  the  Insurance  Is  taken,  and 
the  rule  is  so  stated  in  a  remark  In  the  course 
of  a  decision  by  the  Supreme  Court  of  this 
state.  Reid  v.  Ins.  Co.,  58  Mo.  425.  But  as 
to  fraternal  benefit  Insurance,  where  the  ben- 
eficiary is  named  by  the  insured,  and  whom 
he  may  change  at  any  time  before  death,  a 
well-founded  distinction  exists,  for  there  is 
no  vested  interest  In  the  beneficiary  In  the 
certificate  until  It  becomes  fixed  by  death. 
Masonic  Ben.  Ass'n  v.  Bunch,  109  Mo.  660, 19 
S.  W.  25;  Wells  y.  Mut.  Ben.  Ass'n.  126  Mo. 
030,  20  S.  W.  607;  Hofman  v.  Grand  Lodge, 
73  Mo.  App.  47;  Nlblack  on  Ben.  Soc.  S  212. 
It  is  true  that  neither  has  the  Insured  mem- 
ber himself  an  interest  in  the  fund  (Masonic 
Ben.  Ass'n  v.  Bunch,  supra;  Keener  v.  Grand 
Lodge,  38  Mo.  App.  543),  Still  he  is  the  oppo- 
site party  in  the  contract,  He  has  made  it 
from  the  motive  of  duty  or  affection,  and  be 
is  interested  In  its  being  upheld.  His  decla- 
rations of  things  tending  against  the  contract 
would  likely  not  have  been  made  if  not  true. 
They  should  be  received  in  evidence.  They 
should  be  regarded  as  in  instances  of  con- 
tract, where  the  representative  of  the  declar- 
ant Is  a  party  to  the  action.  And  so  It  has 
been  decided.  Thomas  v.  Grand  Lodge,  12 
Wash.  500,  41  S.  W.  882;  Stelnhauaen  v.  Mu- 
tual Ass'n  (Slip.)  IS  M.  Y.  Supp.  86;  Nlbladc 
on  Ben.  Soc.  $S  212,  825. 

Plaintiff  seeks  to  avoid  the  effect  of  the 
deceased's  misrepresentation  and  his  subse- 
quent conduct  by  a  plea  of  waiver.  This 
consists  in  the  trial  aforesaid  by  the  local 
lodge,  wherein  deceased  was  charged  with 
using  intoxicants  and  becoming  drunk  just 
previous  to  his  death,  and  wherein  all  action 
was  deferred,  as  has  been  stated.  We  are 
satisfied  that  such  action  on  the  part  of  the 
company  was  a  waiver  of  a  forfeiture  on  ac- 
count of  the  matter  of  use  of  Intoxicants 
after  he  took  out  the  policy.  But  it  was  no 
waiver  of  the  fact  (if  It  be  a  fact)  tliat  be 
had  been  drunk  before  his  application.  A 
waiver  presupposes  knowledge  of  the  thing 
to  be  waived,  and  there  is  no  evidence  that 
defendant  had  any  knowledge  of  his  being 
drunk  before  the  application.  And  so  the 
trial  aforesaid  discloses  that  no  consideration 
was  given  to  anything  except  a  violation  of 


his  duties  after  becoming  a  memt>er  and 
shortly  prior  to  his  death.  We  cannot  dis- 
cover any  good  reason  for  connecting  the 
two  violations  In  such  way  as  to  make  a 
waiver  of  one  affect  the  other.  We  discover 
nothing  bearing  on  the  question  in  the  au- 
thorities cited  by  plaintiff. 

But  plaintlfl  further  insists  that,  if  what 
we  have  Just  stated  was  not  a  waiver,  the 
subsequent  furnishing  blank,  proofs  of  loss 
to  plaintiffs,  and  the  fact  that  they  went  to 
trouble  and  expense  In  making  them,  consti- 
tuted a  waiver,  not  only  on  the  question  of 
intoxication,  but  also  that  of  hemorrhage. 
We  think  not  There  is  nothing  to  show  that 
defendant  knew  at  the  time  the  blank  proofs 
were  furnished  that  there  linri  been  a  mis- 
representation as  to  either  of  these  things 
having  occurred  prior  to  the  date  of  the  ap- 
plication. 

Deceased,  at  time  of  application,  bad  two 
brothers  alive  and  one  dead.  Defendant  of- 
fered to  prove  this,  and  that  the  dead  brother 
died  of  diabetes.  The  court  rejected  this  of- 
fer. The  following  questions,  in  the  follow- 
ing form,  and  answers  thereto,  are  found  in 
the  application  made  by  deceased: 
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TUs  form  was  preceded  by  the  request  to 
"give  full  answers  to  following  questions  as 
to  family  history,"  and,  following  the  form, 
there  were  warranties  that  the  answers  were 
"full,  complete,  and  literally  true."    It  will 


Digitized  by 


Google 


Mo.) 


PAUL  T.  LEEPER 


715 


be  noticed  that  there  was  no  direct  answer 
as  to  whether  any  brother  was  dead.  But 
he  did  answer  that  be  had  two  brothers,  giv- 
ing their  ages  and  their  condition  of  health. 
But  as  the  Question  whether  any  brother  was 
dead  was  not  asked,  in  terms,  and  as  the  de- 
fendant accepted  the  answers  in  that  form, 
and  as  the  law  will  endeavor  to  avoid  a  for- 
feiture, we  conclude  that  there  was  no  war- 
ranty on  this  head.  Fhcenlx  Ins.  Co.  v.  Rad- 
dln,  120  U.  S.  183,  7  Sup.  Ct  500,  30  L.  Ed. 
014;  Jersey  Ins.  C!o.  v.  Carson,  44  N.  J. 
Law,  210.  From  what  was  said  by  counsel 
at  the  trial  we  do  not  take  It  that  a  warranty 
is  claimed,  but  It  is  Insisted  that  a  fraudu- 
lent concealment  was  made  by  deceased. 
A  full  and  complete  answer  to  the  questions 
■was  required  by  the  application.  If  the  of- 
fer of  proof  turns  out  to  be  a  matter  of  fact, 
it  Is  evident  that  a  fair  and  candid  answer 
was  not  given.  There  was  concealment,  and 
the  parties  (as  they  rightfully  may)  have 
made  It  material.  Jeffries  v.  Ins.  Co.,  22 
Wall.  47,  22  L.  Ed.  833;  Price  v.  Ins.  Co.,  17 
Minn.  487  (Gil.  473),  10  Am.  Rep.  166;  Camp- 
bell T.  Ins.  Co.,  98  Mass.  381,  403.  If,  there- 
fore. It  can  be  shown  (under  a  proper  answer) 
to  have  been  a  fraudulent  concealment  for 
the  purpose  of  Inducing  the  defendant  to  is- 
sue the  certificate,  and  which  It  would  not 
have  Issued  had  the  truth  been  told.  It  ought 
to  avoid  liability.  In  so  stating,  we  deem  a 
fraudulent  concealment  of  the  matters  here 
considered  as  tantamount  to  a  fraudulent 
misrepresentation.  As  the  answer  stood  at 
the  trial,  it  bore  more  upon  a  question  of 
warranty  than  a  fraudulent  misrepresenta- 
tion or  concealment,  and  therefore  the  rul- 
ing of  the  court  was  right.  What  we  have 
said  could  only  be  available  to  defendant  by 
an  amendment  to  that  part  of  the  answer 
wherein  information  was  sought  as  to  the 
family  history,  setting  up  what  we  have  just 
indicated  It  was  necessary  to  prove. 

The  Judgment  Is  reversed,  and  cause  re- 
manded.   All  concur. 


PAUL  T.  LBE3PER, 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 

2,  1803.) 

MOTES  —  INTBRUNBATION  —  ALTERATION  — 

BPOLIATION— EVIDENCE— SUFFICIKNCT— 

APPEAL-THEORY  ON  TRIAL. 

1.  Where  uotes  appear  with  the  words  "from 
doe"  interlined  above  the  interest  clause,  in 
what  is  apparently  the  same  ink  and  handwrit- 
ing as  the  balance  of  the  notes,  it  will  be  pre- 
sumed that  BQch  interlineation  was  contempo- 
raneons  with  their  execution. 

2.  In  an  action  against  the  maker  of  prom- 
issory notes,  where  evidence  was  introduced  to 
show  that  plaintiff  induced  the  payee  to  alter  the 
notes  by  writing  the  words  "from  due"  over  the 
interest  clause,  before  indorsing  the  same,  and 
plaintiff  admitted  that  he  had  had  payee  alter 
certain  other  notes  in  the  same  manner,  a  ver- 
dict for  defendant  could  not  be  set  aside  as  un- 
supported. 

f  1.  Bm  AltentUon  of  InitrumanU,  vnL  t.  Cent. 
Dig.  i  »C 


3.  In  an  action  on  promissory  notes,  defend- 
ed on  the  ground  tliat  they  had  been  altered 
without  the  maker's  consent,  where  plaintiff  pro- 
ceeded on  the  theory  that  the  notes  had  not 
been  altered,  and  in  no  way  nreed  that  the  al- 
leged alteration  was  a  mere  spoliation,  be  could 
not  object,  on  appeal,  to  an  instruction  to  find 
for  defendant,  if  an  alteration  had  been  made, 
even  though  it  was  without  plaintiff's  con- 
sent. 

Appeal  from  circuit  court,  Jasper  county; 
3.  D.  Perkins,  Judge. 

Action  by  W.  S.  Paul  against  Clark  Leeper. 
From  a  judgment  for  defendant,  plabitiff  ap- 
peals.   Affirmed. 


C.  H.  Montgomery,   for  appellant 
ston  &  Taylor,  for  respondent. 


Gray- 


ELLISON,  J.  This  acUou  was  brought  be- 
fore a  Justice  of  the  peace  to  recover  on  a 
number  of  promissory  notes  of  $10  each. 
The  defendant  had  Judgment  in  the  trial 
court.  It  appears  that  the  notes  were  ex- 
ecuted by  defendant  to  Austin  Heaton,  and 
that  they  were  afterwards,  before  due  and 
for  value,  indorsed  to  this  plaintiff.  The  de- 
fense is  that  they  were  altered  without  de- 
fendant's consent  after  being  delivered  to 
Heaton.  The  alteration  charged  Is  that  the 
words  "from  due"  were  interlined  above  the 
interest  claxise.  The  notes  were  drawn  on 
printed  blanks,  and  the  Interest  clause  was 

printed,  "with  interest  at per  cent  per 

annum."  The  figure  "8"  was  put  in  the 
blank  space  when  the  notes  were  executed. 
The  words  "from  due"  appear  written  attove 
the  printed  words  "per  cent,  per  annum"; 
the  bottom  of  the  letter  "f  in  "from"  com- 
ing down  Into  the  blank  space  after  the 
figure  "8."  Plaintiff's  contention  at  the  trial 
was  that  the  notes  were  never  altered.  They 
were  written— that  is,  filled  out— by  Heaton, 
tlie  payee;  and  plaintiff's  theory  Is  that  Hea- 
ton wrote  the  words  in  question  when  he 
filled  out  the  notes,  before  they  were  signed 
by  defendant  Defendant's  theories  at  the 
trial  were  that  Heaton  never  wrote  the  words 
In  question,  and  that  be  did  write  them  in 
the  notes  at  plaintiff's  request  just  before 
he  purchased  them.  These  theories,  inconsis- 
tent as  they  are,  were  advanced  without  be- 
ing objected  to  on  that  account. 

The  fact  that  the  notes  appear  with  the 
words  "from  due"  interlined,  as  they  are,  in 
what  Is  apparently  the  same  Ink  and  In  what 
Is  apparently  the  same  handwriting  as  the 
balance  of  the  notes,  does  not  cast  the  least 
suspicion  upon  them.  It  will  be  presumed 
that  such  interlineation  of  them  was  con- 
temporaneous with  their  execution.  Stlllwell 
V.  Patton,  108  Mo.  3G0,  18  S.  W.  1075;  Para- 
more  V.  Llndsey,  63  Mo.  63.  This  rule  can 
be  applied  with  especial  ease  to  these  notes, 
since  the  Interlineation  Is  in  favor  of  the 
maker  and  against  the  interest  of  the  holder, 
as  without  the  interlineation  the  notes  would 
have  read,  "with  interest  at  8  per  cent  per 
annum,"  and  thus  have  drawn  interest  from 
date.    It  therefore  devolved  upon  defendant 
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to  show  that  the  biterline&tlon  was  made 
after  he  algned  the  notes  and  without  hla 
authority.  Heaton  being  dead,  defendant 
was  not  a  witness  himself,  and  the  effort  to 
show  that  there  was  an  alteration  was  cen- 
tered around  the  question  whether  Heaton 
made  the  interlineation  before  defendant  sign- 
ed. To  show  that  he  did  not  defendant  In- 
troduced Heaton's  widow  and  son,  who  testi- 
fied that  those  words  were  not  In  his  hand- 
writing and  were  not  written  by  him.  Then, 
as  before  stated,  defendant  Introduced  two 
witnesses,  who  gave  evidence  tending  to 
prove  that  Heaton  did  write  these  words  at 
plaintiffs  request  after  defendant  had  sign- 
ed. No  objection  was  made  on  the  score  ol 
Inconsistency.  If  the  jury  believed  the  sec- 
ond of  these  two  theories,  then  their  verdict 
for  defendant  was  the  proper  finding. 

But  plaintiff  says  the  evidence  was  not  at 
sufficient  force  and  certainty  to  sustain  such 
defense.  We  have  gone  over  it  carefully, 
and  find  that,  while  it  is  quite  strange  that 
plaintiff  would  have  made  such  admission  at 
the  very  time  he  was  seeking  to  recover  judg- 
ment, yet  that  was  all  a  matter  for  the  con- 
sideration of  the  Jury.  In  this  connection  It 
Is  proper  to  say  that  plaintiff  admitted  he 
did  have  Heaton  alter  some  other  notes  he 
purchased  of  him  against  another  person, 
by  interlining  the  same  words  interlined  in 
the  notes  In  controversy,  and  that  he  did  It 
so  as  to  make  them  conform  to  what  Heaton 
said  was  the  contract  as  to  interest  with 
the  payors. 

As  to  the  first  theory  of  defense,  plaintiff 
arges  that  though  the  jury  should  have  be- 
lieved that  the  words  Interlined  were  not 
written  by  Heaton,  yet  it  did  not  follow  but 
that  some  stranger  might  have  written  them, 
for  whose  acts  plaintiff  would  not  be  respon- 
sible, In  which  case  there  would  be  a  mere 
spoliation,  not  avoiding  the  notes.  In  this 
connection  plaintiff  objects  to  defendant's  In- 
structions, which  directed  a  finding  for  de- 
fendant if  an  alteration  was  made  without 
his  consent,  even  though  by  a  stranger  with- 
out plaintiff's  consent,  thereby  becoming  a 
mere  spoliation.  The  difficulty  with  this  the- 
ory and  objection  lies  In  the  manner  In  which 
it  appears  In  the  record.  Plaintiff  has  sued 
on  the  notes  as  they  now  appear,  and  his 
theory  has  been  that  they  have  not  been  al- 
tered. If  there  was  a  mere  spoliation,  then 
plaintiff  should  have  presented  that  theory 
in  his  case.  It  has  been  ruled  that  when  one 
sues  on  a  "contract  in  its  altered  state,"  he 
adopts  the  alteration  and  makes  it  his  own. 
Kelly  V.  Thuey,  143  Mo.  435,  46  8.  W,  300; 
Bremen  Bank  v.  Umrath,  42  Mo.  App.  528. 
Notwithstanding  such  rule,  we  can  very  well 
see  that  where  one  sues  on  a  note  without 
Imowledge  of  Its  having  been  altered,  he 
should  not  be  bound  by  the  alteration  if  made 
by  a  stranger.  But  in  such  instance,  where 
the  alteration  Is  developed,  he  should  in  a 
proper  way  have  that  saving  feature  of  his 


case  presented  to  the  court  There  were  no 
pleadings  In  this  case,  yet  plaintiff  did  not 
ask  the  court,  by  Instruction  or  otherwise,  to 
submit  the  question  of  alt»ation  by  a  stran- 
ger  without  plaintiff's  consent  The  whole 
record  shows  that  the  contest  on  platntUTs 
part  was  on  the  theory  that  there  had  been 
no  alteration,  either  by  a  party  In  interest  or 
a  stranger,  and  that  the  note  In  bis  hands 
was  as  it  was  signed  by  defendant  On  the 
respective  theories  of  the  parties,  the  court's 
Instnictfcms  were  undoubtedly  right 

After  having  fully  considered  the  record 
and  briefs,  as  well  as  the  printed  aiguments. 
Including  the  oral  argument  by  appellant's 
counsel  at  the  hearing,  we  feel  that  we  can- 
not Interfere  with  the  judgment  and  it  Is 
accordingly  affirmed.    All  concux. 


WHITE  T.  MISSOURI  PAa  BY.  CO. 

(Court  of  Appeals  at  Kansas  City,  Ma    March 
2,  1903.) 

JUBTICBS— TRIAL— STATEMENT  OF   ACCOUNT— 
BUFFICIENGT— APPEAL— ABSTRACT. 

1.  Under  the  express  provisions  of  Bev.  St. 
1808(  S  3S63,  a  suit  before  a  justice  cannot  be 
dismisaed  for  insufflcienc7  of  the  account  filed 
by  plaintiff,  where  a  anfflcient  account  Is  filed 
before  the  commencement  of  trial. 

2.  In  a  suit  before  a  justice,  a  statement  set- 
ting forth  two  claims  for  work  and  labor  per- 
formed between  certain  dates  for  the  defendant 
by  two  different  parties,  and  allowing  what 
was  due  thereon,  with  copies  of  written  assign- 
menta  of  such  claims  to  the  plaintiff,  is  a  sufQ- 
cient  statement  of  the  canse  of  action. 

3.  Where,  on  appeal,  the  original  abstract 
was  not  such  as  required,  tbie  defect  was  cnzed 
by  the  filing  of  a  suffldent  supplemental  one. 

Appeal  from  circuit  court  Pettis  county; 
Geo.  F.  Longan,  Judge. 

Suit  by  E.  C  White  against  tiie  Mlsaonri 
Padflc  Ballway  Company.  Prom  a  Judg- 
ment dismissing  the  cause  on  appeal  from  a 
Justice,  plaintiff  appeals.    Beversed. 

Ik  C.  White,  for  appellant  W.  B.  Shirk, 
for  respondent 

ELLISON,  J.  This  is  an  action  on  an 
account,  begun  before  a  Justice  of  the  peace. 
Judgment  was  there  rendered  for  plaintiff, 
but  on  appeal  to  the  circuit  court  the  case 
was  dismissed  on  defendant's  motion,  and 
plaintiff  thereupon  appealed. 

It  appears  that  plaintiff  filed  what  be  term- 
ed a  statement  of  his  account  before  the 
Justice  of  the  peace,  and  sued  out  a  summons 
for  defendant  This  statement  is  said  by 
defendant  to  have  been  so  defective  and  In- 
complete as  not  to  require  defendant  to  an- 
swer thereto.  On  the  return  day  ot  the 
summons  (June  28th)  both  parties  appeared, 
and  the  cause  was  continued  to  August  5th, 
when  both  parties  again  appeared,  and  plain- 
tiff filed  an  amended  statement;  la  irords 
and  figures  following: 
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"Bedalla,  Mo.,  May  16.  1901. 
"Missouri  Pacific  B.  R.  Co.,  to  Allen  Scott, 
Dr. 
"For  labor  during  the  month  of  April,  on 
section  at  Jefferson  City,  Mo.,  under  L.  Llp- 
ple,  foreman, 

Six  days  at  11.25  per  day $7  50 

liMs  hospital  fees 25 

Balance  dne  ., $7  25 

"For  and  In  consideration  of  fifty  cents  cash 
paid  to  me  and  receipt  on  account  due  to 
Mrs.  Cbas.  Conrad,  against  me,  of  two  and 
**/ioo  dollars,  the  above  account  Is  hereby 
sold,  assigned  and  transferred  unto  B.  O. 
White,  his  heirs  or  assigns.  [Seal.]  Allen 
Scott. 

"Subscribed  and  sworn  to  before  me,  this 
15th  day  of  May,  1901.  B.  A.  Hlgdon,  Notary 
Public,  Pettis  County,  Missouri." 

"Sedalla,  Mo.,  May  15,  1901. 
"Missouri  Pacific  B.   B.  Co.,  Dr.,  to  Carl 
Morrow. 
"For  working  thirteen  days  checking  bag- 
gage at  Jefferson  City,  Mo.,  during  the  month 
of  April,  for  H.  A.  J.  Sexton,  Agent  Mo. 

P.  B.  B.  Co.,  at  $1.00  pw  day $13  00 

Less  hospital  fees 25 


Net  balance  dne $12  75 

"For  and  in  consideration  of  four  and 
*Vioo  dollars,  paid  to  me,  and  receipt  in  full 
(or  iMard  bill  due  to  Mrs.  C^aB.  Conrad  from 
me,  the  above  account  is  hereby  sold,  assign- 
ed and  transferred  unto  E.  C.  Wtilte,  his 
heirs  or  assigns.    [Seal.]    Carl  Morrow. 

"Subscribed  and  sworn  to  before  me  this 
15th  day  of  May,  1901.  B.  A.  Hlgdon,  No- 
tary Public,  Pettis  County,  Missouri." 

Defendant  then  took  a  change  of  venue  to 
another  justice,  where,  after  several  continu- 
ances, both  parties  appeared,  and  defend- 
ant moved  to  dismiss  the  case,  "because  no 
bill  of  items  had  been  filed  before  issuing  the 
original  summons."  The  Justice  overruled 
the  motion.  Afterwards  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appealed 
to  the  circuit  court.  In  the  latter  court  the 
defendant  filed  the  following  motion  to  dis- 
miss the  case:  "First.  That  this  court  has 
no  jurisdiction  to  render  any  judgment  In 
this  cause  whatever.  Second.  Because  no 
statement  of  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant  was 
originally  filed  before  the  Justice  of  the  peace 
before  whom  this  action  was  instituted. 
Third.  Because  the  justice  before  whom  this 
cause  was  Instituted  had  no  power  or  au- 
thority to  allow  the  plaintiff  to  file  such 
statement  eleven  days  after  the  beginning 
of  said  suit.  Fourth.  Because  the  statement 
which  the  plaintiff  attempted  to  file  before 
the  justice  of  the  peace  at  the  beginning  of 
this  action  was  a  nullity,  and  the  justice  of 
the  peace  liad  no  power  or  nnthority  to  al- 


low the  filing  of  the  so-called  amended  state- 
ment after  the  beginning  of  said  suit.  Fifth. 
Because  the  so-called  amended  statement 
stated  no  cause  of  action  whatever,  and  does 
not  in  fact  constitute  any  cause  of  action 
wittiln  the  meaning  of  the  law."  The  trial 
court  sustained  the  motion,  and  the  plain- 
tiff appealed. 

The  motion  should  not  have  been  sustain- 
ed. It  Is  true,  the  account  originally  filed 
was  wholly  Insnfilcient.  But  It  Is  provided 
by  section  3853,  Bev.  St.  1899,  that  no  suit 
shall  be  dismissed  by  the  Justice  for  want 
of  any  statement,  or  for  any  defect  or  insuffi- 
ciency thereof,  if  the  plaintiff  shall  file  the 
instrument  or  account,  or  a  sufficient  state- 
ment, before  the  jury  is  sworn  or  the  trial 
commenced,  or  where  required  by  the  jus- 
tice. That  statute  was  followed  in  this  case, 
and  gave  plaintiff  the  right  to  a  hearing  (Car- 
ter V.  Wamack,  64  Mo.  App.  338),  unless  the 
amended  statement  itself  was  Insufficient. 
We,  however,  deem  It  clear  that  the  amend- 
ment was  all  that  could  be  reasonably  re- 
quired In  actions  before  justices. 

Defendant  has  not  filed  a  brief  on  the  mer- 
its, but  has  asked  that  the  judgment  be 
affirmed  for  plaintiff's  failure  to  present  an 
abstract  sufficient  under  the  statute  and 
rules  of  court.  The  original  abstract  was 
not  such  as  is  required.  But  plaintiff  filed 
a  supplemental  one,  which  cures  all  objec- 
tion, and  we  have  held  at  this  term  that  he 
may  do  that  Tumey  v.  Ewlns  (not  yet 
officially  reported)  71  S.  W.  543. 

The  Judgment  will  be  reversed,  and  cau4<^ 
remanded.    All  concur. 


SAXTON  v.  MISSOUBI  PAC.  BY.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 
2,  1903.) 

RAIUtOADS—NEOLIGBNCB— STARTING    TRAIN— 
ORDINARY  JKRKS— INSTRTICTIONS. 

1.  Where  plaintift  was  injured  in  getting  off 
a  car  which  had  started  while  he  was  assisting 
his  daughter  to  a  seat,  a  refusal  to  instmct  the 
jury  that  there  was  nothing  in  the  conversation 
testified  to  between  himself  and  his  daughter  to 
give  notice  to  defendant's  brakeman  that  he  in- 
tended to  get  oS  Bfttr  seating  his  danghter  is 
proper  where  such  instruction  did  not  include 
the  remarks  of  the  brakeman  tending  to  show 
that  he  understood  that  plaintiff  was  not  to  go 
on  the  train. 

2.  Plaintiff  alleged  that  whils  he  was  assist- 
ing his  daughter  to  a  seat  in  defendant's  car, 
intending  to  then  get  off,  as  the  brakeman 
knew,  defendant  oegligently  started  the  train, 
and  when  plaintiff  reached  the  platform  the 
train  was  moving  so  slowly  that  he  could,  with- 
out negligence,  leave  it  safely,  when,  as  he  was 
on  the  lower  step,  the  train  was  negligently 
Jerked  with  such  violence  that  he  was  thrown 
off  and  injured.  Held,  that  the  refusal  to  in- 
struct that  the  starting  of  the  train  before  plain- 
tiff had  alighted  was  not  the  proximate  cause  of 
the  injury  was  error. 

3.  There  was  no  evidence  that  the  Jerk  of  the 
train  was  other  than  usual  iu  starting  a  train 
under  like  circumstances,  or  attributable  to  any- 
thing other  than  the  taking  np  of  the  slack. 
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Beli,  thSit  defendant  was  entitled  to  an  instruc- 
tion withdrawing  the  question  of  negligence  as 
to  inch  jerk  of  the  train  from  the  jary. 

Appeai  from  and  error  to  circuit  court, 
Cass  county;   W.  L.  Jarrott,  Judge. 

Action  by  E^  M.  Saxton  against  the  Mis- 
souri Pacific  Railway  Company.  From  an 
order  sustaining  defendant's  motion  for  a 
new  trial  after  verdict  for  the  plaintiff  on  one 
ground,  plaintiff  appeals,  and  from  the  ac- 
tion In  overruling  the  other  grounds  of  the 
motion  defendant  brings  error.    Affirmed. 

J.  T.  Burney  and  A.  A.  Whltsltt,  for  ap- 
pellant.   R.  T.  Ralley,  for  respondent. 

SMITH,  P.  J.  The  plaintiff,  a  man  far 
advanced  In  years,  bis  age  being  three  score 
and  twelve,  who  was  presumably  under 
some  physical  disability,  for  he  was  a  pen- 
sioner of  the  United  States,  on  July  14, 1896, 
accompanied  by  his  daughter-in-law  and  her 
Infant  child,  came  from  Louisburg,  In  the 
state  of  Kansas,  to  Harrlsonville,  In  this 
state,  where  the  latter  Intended  to  take  pas- 
sage on  defendant's  Joplln  train  for  Webb 
City.  Plaintiff  purchased  a  ticket  entitling 
his  daughter-in-law  to  a  passage  on  said 
train  to  the  last-named  station.  On  the  ar- 
rival of  the  train  at  Harrlsonville  he  accom- 
panied her  Into  the  chair  car,  and  there  re- 
mamed  until  the  train  started,  and  while  it 
was  yet  moving  very  slowly  he  undertook 
to  step  off,  and  In  doing  so  fell  upon  the 
platform  in  such  a  way  that  one  of  the 
wheels  of  a  car  passed  over  his  foot,  and 
crushed  it  so  that  amputation  became  nec- 
essary. A  few  days  l>efore  the  expiration  of 
the  three-years  period  of  limitation  he 
brought  this  action. 

There  was  a  trial  to  a  Jury,  which  resulted 
In  a  vedlct  for  plaintiff.  The  defendant  filed 
a  motion  to  set  aside  the  verdict,  urging  a 
number  of  grounds  therefor,  amongst  which 
was  one  to  the  effect  that  the  court  erred  in 
refusing  defendant's  Instruction  C,  which 
was  as  follows:  "Although  Mrs.  Saxton,  at 
the  time  she  got  upon  the  platform  of  de- 
fendant's rear  coach,  may  have  said,  'Father, 
are  you  going  home  this  evening?'  and  al- 
though he  may  haV'e  said,  'Yes,'  yet  you  are 
instructed  that  there  was  nothing  in  said 
conversation  to  Impart  notice  to  defend- 
ant's brakeman  that  plaintiff  was  not  going 
to  take  passage  upon  said  train,  or  that  be 
Intended  to  seat  his  daughter-in-law,  and  re- 
turn after  so  doing."  The  court  sustained 
the  motion  on  that  ground,  and  ordered  the 
verdict  to  be  set  aside.  From  this  order 
the  plaintiff  appealed.  The  other  grounds 
of  the  motion  were  by  the  court  denied,  and 
to  ol)tain  a  review  of  this  action  of  the  court 
the  defendant  sued  out  a  writ  of  error. 

The  plaintiff,  as  appellant,  and  the  de- 
fendant,  as  plaintiff  In  error,  have,  by  con- 
sent, brought  before  us  the  entire  record, 
so  that  the  errors  complained  of  on  both 
sides  of  the  case  may  be  considered  as  If  It 


were  here  on  cross-appeals.  In  recurring  to 
the  plaintifTs  complaint  tliat  the  court  erred 
in  setting  aside  the  verdict  on  the  groimd 
that  It  had  improperly  refused  the  defend- 
ant's instruction  "C"  it  may  be  stated  that  it 
it  is  not  negligence  for  a  railway  passenger 
carrier  to  start  its  train  before  a  person 
who  has  entered  such  train  with  the  inten- 
tion, merely,  "to  speed  a  departing  guest." 
or  to  assist  one  who  Is  sick  or  Infirm  in  get- 
ting a  seat,  has  had  time  to  alight  there- 
from, unless  he  had  communicated  this  fact 
to  Its  servant  in  charge  thereof.  In  such 
cases  the  duty  Is  dependent  upon  the  knowl- 
edge of  the  carrier,  and  the  negligence  upon 
the  nonperformance  of  the  ascertained  du- 
ty. Without  the  presence  of  these  constitu- 
ent ingredients,  there  can  be  no  liability. 
Tarnell  v.  Ry.  Co.,  113  Mo.  570,  21  S.  W. 
1,  18  L.  B.  A.  590,  and  authorities  there 
cited;  Doming  v.  Ry.  Co.,  80  Mo.  App.  UtZ 
and  cases  there  cited.  In  order  to  make  out 
a  case  of  this  kind  It  devolves  upon  the 
plaintiff  to  show  that  the  brakeman  was  In- 
formed by  the  plaintiff,  when  he  entered  the 
car,  that  he  intended  to  return.  Yarnell  v. 
Ry.  Co.,  ante;  Hurt  v.  Ry.  Co.,  94  Mo.  255, 
7  S.  W.  1,  4  Am.  St  Rep.  374;  Straus  v. 
Ry.  Co.,  75  Mo.  185.  It  is  obviously  proper 
for  a  court  by  an  Instruction  to  declare  to 
the  jury  the  legal  effect  of  the  evldenoe. 
But  the  difficulty  with  the  defendanfb  said 
Instruction  Is  that  it  docs  not  go  far  enough. 
The  evidence  discloses  that  at  the  conclu- 
sion of  the  query  and  the  answer  set  forth 
in  said  instruction,  that  the  brakeman,  who 
was  present,  and  standing  at  the  entrance 
of  the  chair  car,  helped  the  plaintiff's  daugh- 
ter-in-law reach  the  platform  of  the  car,  and 
then  motioned  the  plaintiff  to  follow,  with 
the  remark  "to  hurry  up."  The  plaintiff  was 
clearly  entitled  to  have  all  these  utterances, 
with  the  circumstances  under  which  they 
were  made,  placed  before  the  jury.  Sucli 
evidence  was  doubtless  suflicicnt  to  Justi- 
fy the  Inference  that  the  brakeman  beard 
and  understood  the  utterances  of  the  plain- 
tiff and  his  daughter-in-law,  and  was  there- 
by apprised  that  the  plaintiff  did  not  In- 
tend to  take  passage  on  the  train,  but  in- 
tended to  return.'  This  would  have  consti- 
tuted notice.  To  single  out  a  part  of  what 
w^as  said  and  done  at  the  time  the  plaintiff 
and  bis  daughter-in-law  entered  the  train 
was  subject  to  the  objection  as  singling  out 
specific  facts  In  such  way  as  to  give  them 
undue  prominence.  All  of  the  facts  involv- 
ed in  the  issues  should  have  been  mentioned, 
so  as  to  make  the  instruction  cover  the  en- 
tire case.  Meyer  v.  Railway,  45  Mo.  137; 
McFadin  V.  Catron,  120  Mo.  252,  25  S.  W. 
OOC;  State  v.  HIbler,  149  Mo.  478,  51  S.  W. 
85;  State  v.  Rutherford,  152  Mo.  124.  53  S. 
W.  417.  The  conclusion,  therefore,  is  that 
the  court  erred  in  ordering  the  verdict  to  be 
set  aside  on  account  of  its  action  In  refusing 
defendant's  Instruction  "c." 
Turning  now  to  the  defendant's  complaint 
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In  respect  to  the  adverse  rulings  of  the 
court  on  the  other  grounds  of  its  motion  for 
a  new  trial,  and  It  will  be  seen  that  by  one 
of  these  the  question  is  raised  as  to  whether 
or  not  the  defendant's  negligence  in  falling 
to  hold  its  train,  aa  alleged  In  the  petition, 
was  the  direct  and  proximate  cause  of  the 
injury.  The  petition,  after  alleging  the 
plaintifrs  entrance  into  the  car,  and  bis  re- 
turn to  the  platform  of  the  same,  contains 
these  further  allegations,  to  wit: 

"But  upon  arriving  at  the  platform  afore- 
said he  discovered  that  the  train  had  start- 
ed, and  was  in  slow  motion,  and  was  mov- 
ing slowly  and  steadily  away  from  said  de- 
pot, along  the  platform  thereof.  Plaintiff 
thereupon  stepped  down  from  the  said  plat- 
form to  the  lower  step  of  said  coach,  exercis- 
ing due  care  and  caution,  and  was  expecting 
and  intending  to  alight  therefrom  on  the 
platform  of  said  depot,  where  there  was  a 
convenient  place  for  him  to  alight  from  said 
car,  when  the  same  was  in  slow  motion,  as 
it  then  was,  which  he  could  have  done  with- 
out any  negligence  or  carelessness  on  his 
part,  and  without  danger  of  being  injured 
thereby. 

"But  when  plaintiff  stepped  upon  the  low- 
er step  of  said  coach,  as  aforesaid,  and  be- 
fore he  had  time  to  alight  upon  said  plat- 
form, the  agents  and  servants  of  defendant 
in  charge  of  said  train  negligently  and  care- 
lessly caused  the  said  train  to  Jerk  sudden- 
ly and  quickly,  and  with  great  force,  so 
that  plaintiff  was  thrown  violently  from  said 
steps,  and  down  onto  the  platform  of  said 
depot,  by  reason  of  which  he  fell  to  the  plat- 
form aforesaid,  and  his  left  foot  and  ankle 
were  thrown  under  the  wheels  of  said  train 
on  the  railroad  track,  and  the  wheels  of  said 
train  run  over  and  upon  plaintiff's  left  foot 
and  ankle,  crushing  the  same,  whereby  and 
by  reason  whereof  he  was  compelled  to  and 
did  have  his  left  foot  and  ankle  amputated." 

The  statute  (section  629,  Rev.  St  1899)  re- 
quiring pleadings  to  be  liberally  construed 
extends  only  to  the  form  of  the  pleadings, 
and  does  not  apply  to  the  fundamental  re- 
quirements of  good  pleading,  and  a  pleader  is 
no  more  allowed  now  than  before  the  adop- 
tion of  the  present  Code  to  insert  doubtful 
or  uncertain  allegations,  and  thereby  throw 
upon  his  adversary  the  hazard  of  correctly 
interpreting  the  meaning  of  such  allegations. 
Sidway  v.  Mo.  Lend  Co.,  163  Mo.,  loc.  dt  373, 
63  S.  W.  705. 

Bat  it  has  been  authoritatively  ruled  that 
after  verdict  the  petition  should  not  be  most 
strictly  construed  against  the  pleader,  but 
should  be  construed  liberally  with  a  view  to 
substantial  Justice.  Oglesby  v.  Ry.  Co.,  150 
Mo.  137,  87  S.  W.  S29,  61  S.  W.  758.  Now, 
giving  the  plalntifTs  petition  a  liberal  con- 
struction, can  we  conclude  from  the  allega- 
tions thereof  Just  quoted  that  the  failure  of 
the  defendant  to  hold  its  train  at  the  station 
until  the  plaintiff,  by  the  exercise  of  reason- 
able diligence,  could  leave  it  was  the  direct 


and  proximate  cause  of  the  injury?  Negli- 
gence is  not  the  proximate  cause  of  an  acci- 
dent, unless,  under  the  circumstances,  the 
accident  was  the  probable,  as  well  as  the 
natural,  consequence  thereof— one  which 
might  reasonably  have  been  foreseen  by  a 
man  of  ordinary  intelligence  and  prudence. 
It  is  not  enough  to  prove  that  the  accident 
is  the  natural  consequence  of  the  negligence. 
It  must  also  have  been  the  probable  conse- 
quence. Block  V.  Railway,  89  Wis.  378,  61 
N.  W.  1101,  27  L.  R.  A.  365,  46  Am.  St  Rep. 
849;  Huber  v.  Ry.  Co.,  92  Wis.,  loc.  clt  646, 
66  N.  W.  708,  31  L.  R.  A.  583,  53  Am.  St 
Rep.  910;  Railway  v.  Columbia  (Kan.)  69 
Paa  338;  Henry  v.  Ry.  Co.,  76  Mo.  293,  43 
Am.  Rep.  762;  Mathlason  v.  Mayer,  90  Mo. 
585,  2  S.  W.  834.  The  proximate  cause  of  an 
injury  is  that  cause  which.  In  the  natural 
and  continuous  sequence,  unbroken  by  an  In- 
tervening cause,  produces  the  injury,  and 
without  which  the  result  would  not  have 
happened.  Blell  v.  Ry.  Co.,  98  Mich.  228, 
57  N.  W.  117;  Ins.  Co.  v.  Boon,  95  U.  8.  117, 
24  L.  Bd.  395.  Applying  these  principles  to 
the  case  in  hand,  and  what  conclusion  should 
be  deduced  therefrom?  It  is  alleged  the 
train  was  moving  so  slow  that  the  plaintiff 
could,  without  negligence,  have  left  it  with 
safety.  Now,  can  It  be  maintained  that  the 
failure  to  hold  the  train  until  he  alighted 
therefrom  was  the  direct  and  proximate  cause 
of  the  injury?  The  accident  was  neither  the 
natural  nor  probable  consequence  of  the  al- 
leged negligence.  Certainly,  under  the  cir- 
cumstances, the  accident  cannot  be  said  to 
have  been  the  probable  and  natural  conse- 
quence of  the  defendant's  negligence,  or  that 
it  was  one  which  might  reasonably  have  been 
foreseen  by  a  man  of  ordinary  Intelligence 
and  prudence.  It  Is  conceded  that,  though 
the  train  was  started  before  the  plaintiff  had 
time  to  leave  it  yet  since  It  moved  so  slowly, 
he  could,  by  the  exercise  of  ordinary  care, 
have  left  it  while  so  In  motion  with  perfect 
safety.  If  nothing  else  except  the  slowly 
moving  of  the  train  before  he  had  time  to 
leave  It  had  occurred,  the  conclusion  is  irre- 
sistible that  the  accident  would  not  have 
happened.  The  failure  to  hold  the  train  at 
most  did  no  more  than  to  furnish  the  condi- 
tion or  give  rise  to  the  occasion  by  which  the 
injury  was  made  possible.  And  it  is  well 
settled  by  authority  that,  where  it  is  admitted 
or  found  that  two  distinct  successive  causes, 
unrelated  in  their  operation,  conjoin  to  pro- 
duce a  given  injury,  one  of  them  must  be  the 
proximate  cause  and  the  other  the  remote 
cause,  and  in  passing  upon  the  facts  as  ad- 
mitted or  found  the  court  must  regard  the 
proximate  as  the  efficient  and  consequent 
cause,  and  disregard  the  remote  cause.  Rail- 
way V.  Columbia,  ante.  It  cannot  be  said 
that,  but  for  the  starting  of  the  train,  the 
accident  would  not  have  happened,  any  more 
than  it  can  be  said  that,  If  he  had  not  left 
home,  or  entered  the  defendant's  car,  it— the 
accident— would  not  have  happened.    The  for- 
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mer  is  as  much  the  proximate  canse  of  tbe 
accident  as  the  latter.  Henry  v.  Railway,  76 
Mo.,  loc.  clt  294,  43  Am.  Rep.  702.  We  can- 
not see  that  it  can.  be  claimed  with  any  show 
of  reason  that  the  Injury  waa  the  result  of 
tbe  Initial  act  of  negligence  alleged.  We  are 
unable  to  leacb  any  other  conclusion  than 
that  the  first  of  the  quoted  paragraphs  of  tbe 
petition  falls  to  allege  any  actionable  ground 
of  negligence  for  which  there  Is  liability. 
It  therefore  follows  from  the  foregoing  con- 
sideration that  the  court  erred  in  refusing  tbe 
defendant's  Instruction  "x,"  which  withdrew 
from  the  consideration  of  the  Jury  the  charge 
of  negligence  pleaded  In  the  first  of  the  be- 
fore-quoted paragraphs. 

It  has  been  seen  from  the  second  para- 
graph of  the  petition  already  quoted  that  tbe 
negligence  charged  Is  that  tbe  defendant 
caused  its  train  to  Jerk  suddenly  and  quickly, 
and  with  great  force,  so  that  plaintifF  was 
thrown  with  great  force,  etc.  The  sufficiency 
of  this  allegation  may  be  well  questioned.  It 
seems  to  us  that  it  should  have  been  alleged 
that  tbe  Jerk  was  extraordinary,  or  more  than 
a  usual  and  Inevitable  incident  to  tbe  accelera- 
tion of  tbe  speed  of  tbe  train  under  the  dr- 
cumstances.  Stewart  v.  Railway,  146  Mass. 
606,  16  N.  B.  466;  Railway  v.  Morris  (Ky.) 
62  S.  W.  1012.  But,  if  tbe  specification  un- 
der the  allegation  of  negligence  be  sufficient, 
there  w%s  no  evidence  adduced  which  tended 
to  prove  that  the  Jerk  was  unusual,  extraor- 
dinary, or  unnecessary,  and  not  usually  In- 
cident to  the  ordinary,  careful,  and  efficient 
(deration  of  tbe  train.  It  was  not  enoagb  to 
prove  that  there  was  a  Jerk  in  tbe  movement 
of  the  train.  One  of  plaintifCs  witnesses  tes- 
tified that  It  seemed  to  him  that  the  Jerk  oc- 
curred when  the  train  took  up  the  slack; 
but  It  does  not  afilrmatlvely  appear,  as  It 
should,  in  order  to  show  liability,  that  the 
Jerk  was  an  extraordinary  or  unusual  one, 
attributable  to  a  defect  In  the  track,  an  im- 
perfection in  the  car  or  apparatus,  or  to  a 
dangerous  rate  of  speed,  or  to  the  unskUlfnl 
handling  of  the  engine  by  the  engineer,  or 
to  something  of  that  kind.  Stewart  v.  Ry. 
Co.,  ante;  Hartley  v.  Ry.  Co.,  148  Mo.  139, 
49  S.  W.  840;  Hlte  t.  Ry.  Co.,  130  Mo.  136, 
81  S  W.  262,  82  8.  W.  83,  51  Am.  St  Rep. 
655;  Holt  T.  Ry.  Co.,  84  Mo.  App.  443;  Pryor 
V.  Ry.  Co.,  86  Mo.  App.  378.  In  OufCey  t. 
Railway,  53  Mo.  App.,  loc.  clt.  462,  it  was  said 
that:  "In  this  day  and  age  It  may  be  fairly 
assumed  as  a  fact  within  common  knowledge 
that  there  is  more  or  less  of  violent  Jolting 
and  Jerking  Incident  to  the  movement  of  long 
and  heavy  freight  trains.  Even  on  regular 
passenger  trains,  with  every  appliance  for 
comfort  and  safety  that  can  be  devised  by 
human  skill  and  ingenuity,  this  occurs  to 
some  extent"  It  Is  well  settled  that  negli- 
gence cannot  be  presumed  where  nothing  Is 
done  out  of  the  usual  course  of  business,  un- 
less the  course  is  Improper.  There  must  be 
some  special  circumstance  calling  for  more 
particular  care  and  caution  to  make  liability. 


There  is  nothing  in  the  record  to  Indicate  fbat 
there  was  any  act  or  any  omission  not  Inci- 
dent to  the  constant  usage  of  the  road  or 
indicating  fault  It  has  been  said,  wben 
something  unusual  occurs,  which  injures 
plaintifC,  but  such  unusual  occurrence  Is  not 
even  Inferentlally  the  result  of  an  unusual 
act,  and  the  defendant  has,  so  far  as  he  is 
concerned,  been  pursuing  his  usual  coarse, 
which  heretofore  had  been  done  in  safety, 
then  the  usual  occurrence  Is  what  Is  called 
an  accident  In  the  absence  of  any  evidence 
tending  to  show  that  tbe  Jerk  complained  of 
was  unusual,  extraordinary,  unnecessary,  and 
not  usually  incident  to  the  movement  of  such 
trains  under  like  circumstances,  the  alleged 
negligence  cannot  be  said  to  be  proved. 
There  Is  no  evidence  tending  to  show  that 
the  course  pursued  by  defendant  In  tbe  move- 
ment of  Its  train  was  unusual,  nor  that  tbe 
Jerk,  if  It  occurred,  as  plalntUf  proved,  in 
tbe  taking  up  of  the  slack,  was  unusnal,  and 
therefore  there  was  nothing  shown  to  indi- 
cate any  act  or  omission  not  incident  to  the 
movement  of  the  train  at  the  time,  or  indicat- 
ing any  fault  for  which  there  was  liability. 
It  seems  to  us  that  the  defendant  was  clear- 
ly entitled  to  Instruction  "y,"  withdrawing, 
from  the  consideration  of  the  Jury,  the  allega- 
tion of  negligence  contained  In  the  said  sec- 
ond paragraph  of  the  x>etitlon. 

It  follows  from  the  foregoing  considerations 
that  the  court  should  have  directed  a  yet- 
dict  for  defendant,  and  its  failure  to  do  so 
was  error. 

In  tbe  view  of  tbe  case  which  we  have  ex- 
pressed, it  becomes  unnecessary  to  notice  the 
other  points  discussed  in  the  briefs  of  coun- 
sel. The  order  of  the  court,  setting  aside 
tbe  verdict  though  based  on  a  wrong  ground, 
will  be  affirmed,  since  it  was  authorized  on 
tbe  grounds  which  we  have  sufficiently  Indi- 
cated in  tbe  foregoing  opinion.    All  concur. 


FOLKENS  v.  NORTHWESTERN   NAT. 
LIFE  INS.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Mardi 
2,  1903.) 

INStlRANCB  —  BHBRQBNCT  —  ASSBSSUBNT    ON 

POUCY— NONPATUBNT  OF  PRBMnTM 

— BXTBNDBD  INSmiANCB. 

1.  Rev.  St  1889.  f  6680,  provides  that  an  as- 
sessment contract  of  Insurance  is  one  wherein 
the  payment  of  the  benefits  "is  in  any  manner 
or  degree  dependent  npon  the  collection  of  an 
assessment  npon  persons  holding  similar  con- 
tracts." A  policy  ou  the  accumolative  reserve 
plan"  with  a  stated  annual  premium  provided 
that,  should  any  emergency  arise  which  wonld 
exhaust  the  reserve  fund,  the  policies  could  b* 
assessed  to  meet  the  same.  It  farther  provided 
that  all  payments  were  at  the  option  of  the  in- 
sured, and  that  no  liability  whatever  should 
rest  on  assured  after  the  termination  of  the 
contract,  except  for  bis  notes  and  evidences  of 
indebteduesB.  Held,  that  tbe  policy  was  not  an 
assessment  contract,  but  a  contract  of  old-line 
insurance,  as  tbe  emergency  assessment  was  on 
the  policy,  and  not  on  the  assured;  and  hence 
under  sections  5856-5860,  providing  tor  extend- 
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ed  or  pald-np  iusarance  on  old-line  poUdea,  it 
•wtm  not  torieited  for  nonpayment  of  the  Uet 
premium. 

Appeal  from  circuit  court,  Cbarlton  county; 
Jno.  P.  Butler,  Judge. 

Action  by  Zullca  Folkens  against  the 
Northwestern  National  LUe  Insurance  Com- 
pany. From  a  judgement  for  plaintiff,  de- 
fendant appeals.    AfUrmed. 

LaveloclL  &  Klrlcpatrlclc  for  appellant 
Fred  I^amb,  for  respondent. 

ELLISON,  J.  This  Is  an  action  on  a  poli- 
cy of  life  Inanrance,  In  which  the  plaintiff 
prevailed  in  the  trial  court  The  Insured 
paid  his  premium  annually  on  the  8th  day  of 
September,  1897,  1898,  and  1899.  He  failed 
on  the  fourth,  which  fell  due  on  September 
8,  1900,  and  he  died  In  the  following  Novem- 
ber. Defendant  claims  to  be  what  is  known 
as  an  "assessment  company,"  and  that,  in 
consequence  the  nonpayment  of  the  last  pre- 
mium due  forfeited  the  policy;  and  it  is  con- 
ceded by  plaintiff  that.  If  the  policy  Is  based  on 
the  assessment  plan,  as  contemplated  by  the 
statute,  it  became  void  by  reason  of  the  non- 
payment of  the  premium  last  due.  But  the 
contention  of  counsel  for  plaintiff  is  that  de- 
fendant is  an  old-line  company,  or  at  least 
that  the  policy  is  a  contract  of  old-line  insur- 
ance, and  that  it  had  a  net  value  at  the  death 
of  the  insured  sufficient  to  keep  It  in  force 
beyond  the  date  of  his  death.  This  extended 
or  paid-up  insurance,  so  Invoiced  by  counsel, 
is  based  on  the  provisions  of  sections  5856- 
58S9,  Hev.  St  1889,  providing  for  such  Insur- 
ance on  the  contingency  of  a  failure  of  pay- 
ment of  a  premium  on  old-line  policies  when 
due.  The  reason  for  the  contest  over  the 
kind  of  company  defendant  is  arises  from 
the  unfortunate  and  unjust  distinction  which 
the  Legislature  has  made  between  the  two 
kinds  of  companies,  wherein  It  Is  provided 
that  certain  provisions  of  the  law  as  to  old- 
line  companies  (among  which  are  the  sections 
aforesaid  as  to  extended  insurance)  shall  not 
be  applicable  to  assessment  companies.  Ar- 
ticle 3,  c.  89,  Rev.  St  1889.  So,  therefore,  It 
is  only  necessary  to  consider  to  which  class 
of  companies  the  defendant  belongs.  This 
will  be  determined,  so  far  as  this  case  is  con- 
cerned, by  the  contract  in  the  policy.  If  it 
is  an  assessment  contract  as  known  to  the 
law,  then  the  sections  of  the  statute  afore- 
said providing  for  extended  or  paid-up  insur- 
ance, known  as  the  "nonforfeiture  statute," 
are  not  applicable.  Section  5869,  Rev.  St 
1869. 

An  assessment  contract  the  statute  says. 
Is  one  wherein  the  payment  of  the  benefit 
•is  In  any  manner  or  degree  dependent  upon 
the  collection  of  an  assessment  upon  persons 
holding  similar  contracts."  Section  5860, 
Rer.  St  1889.  If  provision  is  made  by  the 
policy  in  any  manner  or  degree  for  an  assess- 
ment, then  it  Is  an  assessment  contract. 
Elliott  V.  Ins.  Co.,  163  Mo.  133,  63  S.  W.  400; 
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Aloe  ▼.  Ins.  Co.,  164  Mo.  675,  55  S.  W.  993. 
In  the  former,  Judge  Oantt  and  in  the  lat- 
ter. Judge  Marshall,  review  all  the  principal 
cases  In  this  state  on  the  subject  There 
must  not  only  be  provision  made  for  such 
an  assessment  but  a  liability  of  members 
created  for  its  payment  as  well  as  a  right 
given  to  a  beneficiary  to  have  the  assess- 
ment made  (Jacobs  v.  Ins.  Co.,  146  Mo.  523, 
538,  48  S.  W.  462);  for  a  provision  for  an  as- 
sessment In  certain  contingencies  would  be 
valueless  If  there  was  no  liability  on  the 
members  to  pay  it,  nor  no  right  in  the  bene- 
ficiary to  have  it  enforced. 

The  application  made  by  the  insured  was 
for  a  policy  "on  the  accumulative  reserve 
plan,"  and  the  policy  was  issued  In  consid- 
eration of  a  stated  annual  premium  of  $18.- 
66.  There  Is  no  other  premium  or  other 
consideration  called  for  by  the  policy,  un- 
less It  be  In  the  following  "safety  clause" 
provision,  which  defendant  insists  makes  the 
policy  an  assessment .  contract  viz.:  "This 
association  legally  qualifies  In  the  various 
states  where  it  does  business  under  the 
laws  which  do  not  require  It  to  assume  the 
liability  of  maintaining  the  legal  reserve  or 
level  premium  of  old-line  companies.  The 
rate  upon  which  this  policy  is  issued  Is 
based  upon  the  American  Life  Tables,  and 
according  to  American  experience  will  be 
sufficient  to  fully  carry  out  the  terms  of 
this  contract.  Should,  however,  an  emer- 
gency (liitherto  unknown  to  American  expe- 
rience) arise,  which  would  exhaust  the  mor- 
tuary reserve,  or  emergency  fund.  In  excess 
of  the  amount  of  one  mortuary  rate  upon  all 
policies  In  force,  then  It  is  agreed  that  the 
policies  in  force  may  be  assessed  their  pro 
rata,  according  to  the  American  Experience 
Table  of  Mortality,  of  the  amount  necessary 
to  meet  such  emergency  and  maintain  the 
solvency  of  the  association."  That  provision 
does  provide  for  an  assessment  In  a  certain 
contingency  (so  remote  as  never  yet  to  have 
occurred  In  America,  and  as  to  which  we  will 
again  refer),  but  it  does  not  provide  for  any 
obligation  on  the  insured's  fellow  members 
to  pay  it  It  provides  for  a  non  personam 
assessment  upon  other  policies.  The  statute 
aforesaid  makes  necessary  that  the  assess- 
ment shall  be  upon  the  "persons"  holding 
the  policies.  An  assessment  upon  the  policy 
may  cause  its  forfeiture  if  not  paid,  but  It 
does  not  create  a  personal  liability  on  the 
policy  bolder  any  more  than  a  charge  on 
real  estate  creates  a  personal  liability  upon 
the  owner  of  such  realty.  One  of  the  es- 
sential elements  of  an  assessment  contract, 
and  upon  which  each  member  of  an  assess- 
ment company  has  a  right  to  rely,  Is  that 
every  other  member  is  personally  obligated 
to  pay  in,  for  his  benefit,  such  an  assessment 
as  win  make  good  the  amount  of  his  Insur- 
ance. That  there  was  no  provision  for  an 
assessment  against  the  member  intended  to 
be  provided  for  by  this  safety  clause  is  made 
apparent  by  other  provisions  of  the  policy 
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wherein  it  is  provided  (italics  otirs)  tl>at  "all 
payments  on  this  policy  are  €U  the  option  of 
the  iruured,  and  no  lidbitity  tohatever  sliall 
rest  upon  the  association  or  the  insured  after 
the  termination  of  this  contract,  excepting 
the  Insured  shall  stUl  be  bound  by  any  notes 
or  evidences  of  indebtedness  given  by  him." 
This  provision  Is  one  which  is  consistent  with 
old-Ilne  Insurance,  where  the  annual  premi- 
ums are  paid  by  the  voluntary  act  of  the  in- 
sured, and  where  the  only  consequence  of 
nonpayment  Is  a  forfeiture  of  further  Insur- 
ance, there  being  no  contractual  obligation 
to  pay  future  premiums.  Richards  on  Insur- 
ance, {  87;  May  on  Insurance,  t  341a;  El- 
lerbe  v.  Barney,  119  Mo.  640,  25  S.  W.  884, 
23  L.  R.  A.  435;  Worthlngton  v.  Ins.  Co.,  41 
Conn.  872,  18  Am.  Rep.  496;  New  York  Life 
Ins.  Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed. 
789.  But  It  is  Inconsistent  with  the  idea  of 
assessment  insurance;  as  In  tbe  latter,  from 
the  very  name  and  nature  of  an  assessment 
company,  the  insured  has  a  right  to  rely  upon 
tbe  liability  of  his  fellow  members  whenever 
payment  from  other  sources  falls. 

Our  attention  has  been  called  to  the  re- 
cent opinion  of  Judge  Bland,  of  the  St. 
Louis  Court  of  Appeals,  in  Williams  v.  Ins. 
Co.,  71  S.  W.  876,  which  treats  of  the  pres- 
ent subject  In  the  policy  In  that  case  there 
is  a  provision  reading  that  "this  policy  shall 
be  liable  for  Its  sbare  of  any  deficiency  caus- 
ed" in  the  emergency  fund.  But  that  pro- 
vision is  Immediately  followed  by  another, 
making  the  assessment  a  charge  on  the  poli- 
cy holder.  The  case  is  therefore  In  no  way 
opposed  to  what  we  have  written. 

2.  It  will  be  noticed  that  the  courts  have, 
from  tbe  beginning,  marveled  at  the  distinc- 
tion wblch  the  Legislature  has  made  between 
assessment  Insurance  companies  and  old-line 
companies.  If  the  question  were  a  new  one, 
I  would  say  (speaking  for  myself  only)  tliat 
the  distinction  has  been  given  most  of  its 
injurious  efTect  by  tbe  construction  which  the 
courts  have  placed  upon  the  statute  defining 
assessment  insurance.  The  statute  is  tliat, 
"if  the  payment  of  the  benefit  Is  in  any  man- 
ner or  degree  dependent  upon  the  collection 
of  an  assessment  upon  persons  holding  simi- 
lar contracts.  It  shall  be  deemed  a  contract 
of  insurance  on  the  assessment  plan."  The 
courts  have  assumed  that  that  language 
meant  that  if,  upon  any  contingency,  an  as- 
sessment could  be  had  within  the  tenns  of 
the  contract,  it  made  of  it  an  assessment  con- 
tract The  truth  is,  the  language  should 
never  have  received  that  construction.  The 
statute  does  not  refer  to  a  contingency  at 
all.  The  statute  means  as  if  It  read  that  an 
assessment  contract  Is  one  wherein  the  pay- 
ment of  the  benefit  depends  upon  tbe  collec- 
tion of  an  assessment  on  the  other  mem- 
bers of  the  company  holding  similar  con- 
tracts. Manifestly,  If  the  payment  does  not 
depend  upon  the  collection  of  an  assessment 
from  other  members,  it  is  not  an  assessment 
contract    The  statute  does  not  read  tliat  the 


payment  may  depend  upon  an  assessment 
It  reads  that  where  the  payment  does  de- 
pend upon  such  assessment  The  words  of 
the  statute  are,  "the  payment  of  which  said 
benefit  Is  in  any  manner  or  degree  dependent 
upon  the  collection  of  an  assessment"  Tbe 
words  "In  any  manner  or  degree"  do  not  al- 
ter the  fact  that  the  payment  in  each  case 
must  depend  in  some  part  upon  an  assess- 
ment They  only  refer  to  the  mode  and  ex- 
tent of  tbe  dependence.  B!ach  contract  mnst 
by  some  means,  and  to  some  extent,  absolute- 
ly depend  for  payment  upon  an  assessment 
This  dependence  may  be  provided  for  in  any 
manner,  and  in  any  degree,  which  is  not  a 
mere  subterfuge  designed  for  evasion;  but 
it  must  exist  To  say  that  an  assessment 
may  depend  upon  and  be  provided  for  in 
some  remote  contingency,  so  remote  tliat  it 
(according  to  the  present  contract)  has  never 
yet  happened,  and  is  beyond  human  expe- 
rience in  America,  is  to  say  that  insurance 
may  be  perpetually  effected  at  fixed  premi- 
ums along  the  lines  of  regular  insurance,  and 
yet  avoid  the  statute  enacted  for  the  pro- 
tection of  policy  holders.  For  it  is  only  nec- 
essary that  tbe  company  put  in  a  provision 
for  assessment  upon  a  contingency  which  is 
too  remote  to  in  any  way  affect  its  business— 
a  contingency  so  remote  as  to  be  a  mere  pos- 
sibility not  worthy  of  consideration— then 
proceed  to  do  old-line  Insurance  wholly  un- 
affected by  the  statute.  By  such  construc- 
tion a  bare  possibility  tliat  the  contingency 
provided  for  may  happen  is  enough  to  con- 
vert the  old-line  insurance  into  assessment 
insurance.  So  while,  even  in  criminal  law, 
we  refuse  to  allow  a  possibility  of  innocence 
to  save  a  man  bis  life  or  liberty,  we  permit 
it  to  deprive  him  of  the  benefit  of  a  con- 
tract which  was  designed  to  be  protected  by 
the  statute.  In  Jacobs  v.  Ins.  Co.,  148  Mo. 
538, '48  S.  W.  462,  Judge  Brace,  in  deUva- 
iiig  tbe  court's  opinion,  said  that  (italics 
mine):  "The  primary  and  controlling  prin- 
oiple  of  the  statute  is  tliat  the  benefit  i»  to 
be  paid  out  of  a  fund  raised  by  assessment 
upon  other  persons  holding  similar  contracts, 
by  which  they  are  made  liable  for  the  pay- 
ment of  such  assessments.  No  scheme  of  life 
insurance  can  come  within  this  principle  and 
become  Insurance  upon  the  assessment  plan, 
unless  somewhere  along  the  line  of  its  op- 
erations provision  Is  made  for  such  an  as- 
sessment, and  liability  for  its  payment  cre- 
ated. The  right  to  have  the  assessment  made 
must  be  given  to  the  insured;  the  duty  to 
make  it  must  be  imposed  upon  the  corpon- 
tlon,  and  liability  for  its  payment  upon  its 
members." 

What  we  have  said  is  not  out  of  harmony 
with  section  5864  of  the  statute,  which  sim- 
ply provides  for  an  emergency  fund,  whiob 
is  to  be  Invested  in  securities,  and  which, 
with  the  interest  thereon,  is  to  be  a  trust 
fund  held  by  the  superintendent  of  the  in- 
surance department  for  the  payment  of  death 
claims  whenever  the  death  rate  in  any  six 
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months  shall  exceed  the  annual  rate  of  mor- 
tality shown  by  the  American  Life  Tables. 
The  section  is  founded  on  the  assumption 
that  death  claims  will  ordinarily  he  satis- 
fied by  other  modes  of  payment  so  long  as  the 
deaths  do  not  exceed  the  rate  In  the  Ameri- 
can Life  Tables.  But  It  does  not  by  any 
means  Assume  that  those  other  modes  are 
made  up  altogether  from  fixed  premiums. 
Under  section  5860,  and  from  the  very  nature 
of  assessment  Insurance,  those  other  modes 
miBt,  In  part,  at  least,  be  made  up  of  as- 
sessments, as  we  have  pointed  out  It  was 
never  contemplated  by  the  Legislature  that 
assessment  Insurance  could  be  written  for 
the  iwyment  of  losses  without  the  aid  of  as- 
sessments. To  permit  a  contract  In  every 
way  old-line  insurance  to  be  converted  Into 
assessment  insurance  by  the  subterfoge  of 
an  assessment  only  on  a  remote  contingency, 
is  to  bring  the  statute  to  the  support  of  a 
sham. 
The  Judgment  Is  afilrmed.    All  concur. 


MISHAWAKA  WOOLEN  MFG. 
POWEIX. 


CO. 


(Court  of  Appeals  at  Kansas  City,  Mo.    March 
2.  1906.) 

BANKRUPTOT— CUSTODY  OF  PROPBRTT— PRO- 
CEEDINO  IN  STATB  COURTS-^TIRISDICTION 
OF  BANKRUPTCY  COURT— RKPLEVIN—PROP- 
BRTY  IN  CUSTODIA  LBOI8. 

1.  Under  the  aections  of  the  bankruptcy  act 
providing  (section  2  [U.  S.  Comp.  St  19()1,  p. 
8420])  that  the  district  court  shall  have  juris- 
diction In  bankruptcy  proceedings,  to  appoint 
receivers  to  take  charge  of  the  property  until 
the  qualification  of  tmstees,  to  cause  the  estate 
to  be  collected,  reduced  to  money,  and  dis- 
tributed.  and  (section  47  [page  343$)  enjoining 
such  duty  on  the  tmstees,  under  direction  of 
the  court  and  (section  70  [page  3451])  vesting 
title  to  the  property  of  the  bankrupt  in  the  trus- 
tee, who  is  an  officer  of  the  court  under  section 
1,  snbsec.  18  [page  8419]  as  of  tbe  date  of  ad- 
jndication,  property  of  the  bankrupt  in  the  pos- 
session of  the  receiver  or  trustee  is  constructive- 
ly in  the  possession  of  the  court,  and  cannot  be 
taken  nnder  a  writ  of  replevin  Issuing  out  of  a 
state  court. 

2.  The  jurisdiction  of  the  United  States  Dis- 
trict Court  in  banlcruptcy,  under  the  bankruptcy 
act  of  1808,  Is  exclusive,  and,  a  trustee  being 
appointed  to  take  possession  of  the  bankrnpt's 
estate,  all  questions  relative  to  the  title  of  prop- 
erty so  taken  most  be  determined  In  that  court. 

3.  Rev.  St  1899,  |  4463  et  seq.,  providing  for 
a  writ  of  replevin,  when  plaintiff  claims  to  be 
the  owner  or  entitled  to  the  possession  of  spe- 
cific personal  property  wrongfully  detained,  do 
not  authorise  a  sheriff,  acting  under  the  writ, 
to  Invade  the  Jurisdiction  of  the  federal  court 
over  property  In  the  custody  of  that  court,  under 
bankruptcy  proceedings. 

Appeal  from. Circuit  Court,  Pettis  county; 
George  F.  Longan,  Judge. 

Action  by  the  Mishawaka  Woolen  Manu- 
facturing Company  against  W.  H.  Powell, 
trustee  In  bankruptcy.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Sangree  &  Lamm,  for  appellant  O.  W. 
Bamett  and  C.  B.  White,  for  respondent 

T  t.  Sm  BsDkruptor.  vol.  I,  Cent  Dls.  |  23t. 


SMITH,  P.  J.  This  is  an  action  of  replevin 
to  recover  certain  personal  property,  consist- 
ing of  men's  knit  felt,  and  rubber  boots. 
The  plaintiff  1b  a  manufacturing  company.  In- 
corporated nnder  the  laws  of  the  state  of  In- 
diana. The  cause  was  submitted  to  the  cir- 
cuit court  upon  an  agreed  statement  of  facts, 
which  was  to  the  effect:  (1)  That  Huyssen  & 
Holm  were  partners  engaged  In  the  boot  and 
shoe  business  In  this  state;  that  they  pro- 
cured the  goods  described  In  the  plaintiff's 
petition  on  a  written  order,  in  which,  amongst 
other  things,  it  was  recited  that  "the  title  and 
property  in  all  the  goods  herein  mentioned 
shall  remain  In  the  vendor  until  fully  paid 
for  or  sold  In  due  course  of  business  by  the 
buyer,  and  if  payment  for  the  same  shall 
not  be  promptly  made  when  due,  or.  If  at 
any  time  before  the  same  shall  be  fully  paid 
for  or  sold  In  the  due  course  of  business  by 
the  purchaser,  the  purchaser  shall  become  In- 
solvent or  shall,  In  the  opinion  of  the  vendor, 
be  In  danger  of  Insolvency,  or  the  vendor.  In 
Its  judgment  shall  for  any  reason  whatever 
deem  Itself  In  danger  of  losing  the  price  of 
said  goods,  then  the  vendor  may  at  Its  op- 
tion reclaim  and  take  possession  of  so  much  of 
said  goods  as  shall  then  remain  In  the  hands 
of  the  purchaser  unsold."  The  order,  with 
the  foregoing  condition  Incorporated  therein, 
was  not  acknowledged  and  recorded  as  re- 
quired by  sectlMi  3412,  Rev.  St  1899.  (2)  That 
the  goods  described  In  said  order  were  de- 
livered to  Huyssen  &  Holm,  and  part  of  them 
sold  and  delivered  to  customers,  prior  to  the 
time  when  they  made  application  to  become 
voluntary  bankrupts.  (3)  That  Huyssen  & 
Holm  filed  their  petition  In  the  District  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Missouri  to  be  adjudged  bankrupts, 
and  were  so  adjudged  December  1,  1901.  (4) 
That'  prior  to  the  adjudication  In  bankruptcy 
the  defendant  was  appointed  by  said  United 
States  District  Court  as  receiver  of  the  stock 
of  goods,  and  of  the  assets  of  Huyssen 
&  Holm,  to  preserve  the  same  under  the  fed- 
eral bankrupt  act,  and  said  goods  In  dispute, 
with  the  other  goods,  wares,  and  merchandise 
In  their  possession,  were  turned  over  to  him 
as  such  receiver  by  Huyssen  &  Holm.  That 
afterwards,  by  Its  proper  order,  this  defend- 
ant was  appointed  trustee  of  the  estate  of 
said  bankrupts  by  said  court  That,  as  such 
receiver,  he  took  possession  of  all  the  stock 
of  goods,  wares,  and  merchandise  In  the  pos- 
session of  Huyssen  &  Holm,  Including  what 
remained  of  the  goods  delivered  by  plaintiff  to 
said  Huyssen  &  Holm,  claiming  them  as  a 
part  of  the  bankrupt  estate;  and  that  upon 
being  appointed  trustee,  under  the  bankrupt 
act,  of  said  estate,  he  turned  oyer  to  himself 
all  of  said  goods,  wares,  and  merchandise, 
and  ceased  to  hold  them  as  receiver,  and 
from  thence  forward  held  them  as  trustee, 
and  claiming  them  as  belonging  to  the  bank- 
rupt's estate,  and  as  subject  to  disposition  un- 
der the  bankrupt  act  under  the  orders  of  said 
United   States   District   Court    That  after- 
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wards  he  had  all  said  goods  Inventoried  and 
appraised  as  part  of  the  estate,  and  that  aft- 
erwards the  said  United  States  District  Court 
ordered  all  said  goods,  inclnding  the  goods 
claimed  in  this  proceeding,  sold  as  part  of  the 
banlanpt's  estate,  to  pay  claims  allowed 
against  the  estate,  and,  In  pursuance  of  said 
order  of  sale,  bids  were  advertised  for,  and 
afterwards,  on  the  eth  day  of  January,  1902, 
when  said  bids  had  been  opened  and  said  sale 
about  to  be  consummated,  the  defendant  was 
served  with  a  writ  of  summons  and  order 
of  delivery  hi  this  cause,  summoning  him  to 
appear  and  answer  the  plaintiff's  petition  that 
day  filed  In  the  circuit  court  of  Pettis  county. 
Mo.  Thereupon  It  was  by  the  parties  hereto 
agreed  that  the  defendant  might  sell  the 
goods  replevied,  and  the  proceeds  thereof 
should  remain  in  lien  of  said  goods  in  the 
hands  of  the  trustee,  to  await  the  determina- 
tion of  this  suit.  Upon  the  facts  agreed  the 
finding  and  Judgment  were  for  the  plaintiff, 
and  after  an  unsuccessful  motion  for  a  new 
trial  the  defendant  appealed. 

The  defense  pleaded  and  rdied  on  by  the 
defendant  in  his  answer  was  that  at  the  time 
of  the  commencement  of  the  action  the  prop- 
erty, the  possession  of  which  it  was  thereby 
sought  to  recover,  was  in  the  custody  of  the 
law,  and  under  the  control  of  the  United 
States  District  Court,  and  that  therefore  the 
state  court,  in  which  the  action  was  brought, 
was  without  Jurisdiction.  And  so  the  ques- 
tion thus  presented  Is  whetbo*  or  not  the 
replevied  property  was  In  custodla  legls,  or 
whether  or  not  such  property  may  be  talien 
from  the  custody  of  the  trustee  under  the 
writ  of  replevin  issuing  out  of  a  state  court 

Whether  or  not  the  property  at  the  time 
was  in  custodla  legls  must  be  determined 
with  reference  to  the  banl^ruptcy  act  of  1898. 
By  section  2  [U.  S.  Comp.  St.  1901,  p.  8420] 
of  that  act,  the  District  Courts  of  the  United 
States  are  made  courts  of  bankruptcy,  with 
such  Jurisdiction  at  law  and  in  equity  as  will 
enable  them  to  exercise  original  Jurisdiction 
In  bankruptcy  proceedings;  to  adjudge  per- 
sons bankrupt;  to  allow  and  disallow  claims 
against  bankrupt  estates;  to  appoint  receiv- 
ers to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  un- 
til the  trustee  is  qualified;  to  cause  the  es- 
tates of  bankrupts  to  be  collected,  reduced  to 
money,  and  distributed,  and  to  determine  the 
coutroversies  in  relation  thereto;  and  to  ap- 
point and  remove  trustees,  eta  By  subdivi- 
sion "b"  of  section  ."W  [page  3440]  trustees, 
after  their  appointment,  are  required  to  give 
bond  conditioned  the  same  as  that  required 
of  referees.  Such  trustees  are  officers,  with- 
in the  meaning  of  the  bankrupt  act.  Section 
1,  subd.  18  [page  3419].  By  section  47  [page 
3438]  amongst  other  duties  enjoined  on  trus- 
tees Is  that  to  collect  hnd  to  reduce  to  money 
the  property  of  the  estate  of  which  they  are 
trustees,  under  the  direction  of  the  court,  and 
to  report  to  the  court  in  writing  the  condi- 
tion of  estates  and  the  amounts  of  money  on 


hand,  and  such  details  as  may  be  required 
by  the  court,  etc.  By  section  70  [U.  S.  Comp. 
St  1901,  p.  3431]  the  trustee  of  an  estate, 
upon  Ills  appointment  and  qualification,  is 
vested  by  operation  of  law  with  the  title  to 
the  property  ot  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt  and  with  that 
to  property  which,  prior  to  the  filing  of  the 
petition,  he  could  by  any  means  have  trans- 
ferred, or  which  might  have  been  levied  upon 
or  sold  under  Judicial  process  against  blm. 
etc 

It  will  be  seen  from  an  examination  of  the 
various  sections  of  the  bankrupt  act  that  a 
scheme  is  therein  provided  whereby  the  es- 
tate of  a  bankrupt  is  by  the  United  States 
District  Courts,  through  the  various  oflicers 
named  in  the  act  to  be  taken  Into  custody 
and  fully  administered  by  it  for  the  benefit 
of  all  the  creditors  proving  thrfr  claims.  In 
accordance  with  their  resijecOve  rights  ami 
privities.  The  several  oflicers  therein  named 
who,  under  the  orders  and  directions  of  the 
court  are  to  conduct  the  administration  of 
such  estates,  ace  but  the  arms  of  the  court, 
to  be  used  by  it  in  effectuating  and  carrying 
out  the  scheme  so  provided  by  the  act 

The  manifest  purpose  of  the  act  was  to 
provide  for  the  discharge  of  honest  debtors, 
who  have  become  insolvent  from  their  obli- 
gations, and  for  the  distribution  among  their 
creditors  of  the  money  arising  from  the  sale 
of  their  property.  To  accomplish  this  double 
purpose,  the  District  Courts  are  by  the  act 
invested  with  a  very  broad  and  comprehen- 
sive Jurisdiction.  Under  the  act  n<Mie  of  the 
officers  therein  named  can,  during  the  admin- 
istration of  the  bankrupt's  estate,  take  a  step 
in  respect  to  It  without  the  direction  or  ap- 
proval of  the  bankruptcy  court.  Whether 
the  officer  in  custody  of  the  proi)erty  of  the 
bankrupt  be  a  marshal,  receiver,  trustee,  or 
what  not  such  custody  is  tliat  of  the  court 
whose  representative  and  substitute  he  is,  so 
that  it  will  not  do  to  say  that  the  property  of 
the  bankrupt  In  process  of  administration  is 
not  In  the  custody  of  the  court. 

Here,  It  appears  from  the  facts  agreed 
that  the  defendant,  as  receiver  of  the  bank- 
rupt's estate,  under  an  order  of  the  District 
Court,  took  possession  of  the  property  of  the 
bankrupts,  including  that  in  Issue,  and  later 
on,  when  appointed  trustee  of  the  estate  of 
the  bankrupts,  the  titie  to  such  property,  by 
operation  of  law,  passed  to  him  as  such  trus- 
tee, to  be  administered  vinder  the  direction 
of  the  court  for  the  benefit  of  creditors;  so 
that  it  was  in  custodla  legis. 

When  property  is  in  custodla  legls,  the  offi- 
cer holding  It  is  the  mere  hand  of  the  court 
Uls  possession  is  the  possession  of  the  court, 
and  to  interfere  with  his  possession  is  to  in- 
vade the  Jurisdiction  of  the  court  Ifany 
cases  might  be  cited  illustrating  the  applica- 
tion of  this  doctrine. 

Keegan  v.  King  (D.  C.)  96  Fed.  758,  was 
where  a  trustee  bad  possession  of  certain 
fixtures  scheduled  by  the  bankrupt  and  bad 
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advertised  the  personal  property  of  tbe  bank- 
rofpt  Including  the  fixtures,  for  sale,  and 
a  stranger  brought  a  suit  In  the  state  court 
to  restrain  the  trustee  from  selling  the  fix- 
tures, and  to  establish  the  title  to  the  prop- 
erty against  the  trustee.  In  the  course  of 
tlie  opinion  of  the  court  disposing  of  the  case 
It  was  said:  "After  this  court  has  taken  pos- 
session of  property  through  Its  receiver  and 
trustee  as  the  property  of  tbe  bankrupt,  and 
lias  retained  the  actual  and  continuous  pos- 
session of  the  same  from  a  time  long  anterior 
to  the  commencement  of  the  suit  in  the  state 
court,  Is  it  competent  for  parties  who  claim 
to  be  tbe  owners  of  the  property  so  in  the 
actual  custody  and  possession  of  this  court  to 
maintain  a  suit  In  a  state  court  for  the  pur- 
pose of  settling  the  title  and  enjoining  tbe 
officer  of  this  court  from  proceeding  to  the 
disposition  of  such  property?  The  statement 
of  the  question  would  seem  to  carry  its  own 
answer.  This  court,  being  in  possession  of 
the  property  in  controversy,  has  the  exclusive 
right  to  determine  all  conflicting  claims  as 
to  the  title  and  right  of  possession  of  the 
property  so  In  Its  custody  [citing  Freeman  v. 
Howe,  24  How.  4S0,  16  L.  Ed.  749,  and  Buck 
V.  Colbatb,  3  WaU.  334,  18  L.  Ed.  267]. 
*  *  *  Tbe  moment  that  an  adjudication  In 
bankruptcy  has  been  made,  the  title  to  all 
tbe  property  of  the  bankrupt  as  of  that  date 
passes  to  the  person  who  is  subsequently 
chosen  trustee.  From  the  time  of  the  adjudi- 
cation the  property  of  the  bankrupt  is  in 
tbe  custody  and  control  of  the  bankruptcy 
court  From  the  time  such  property,  by  tbe 
adjudication  in  bankruptcy,  comes  into  the 
custody  of  the  bankrupt  court,  it  Is  in  cus- 
todla  legls,  and  that  court  will  not  permit 
any  person,  even  though  he  be  an  officer  of 
a  state  court,  acting  under  its  process,  to  in- 
terfere with  the  custody  or  possession  by 
tbe  bankrupt  court  or  Its  officers  of  the  prop- 
erty then  in  custody.  And  It  does  this  upon 
the  same  principle  which  the  bankrupt  court 
refuses  to  Interfere  with  a  levy  lawfully 
made  by  a  sheriff  under  process  of  a  state 
court 'prior  to  tbe  adjudication  In  bankrupt- 
cy, or  refuses  to  Interfere  with  tbe  posses- 
sion of  n  receiver  previously  appointed  by  a 
state  court,  or  any  other  officer  acting  under 
authority  conferred  prior  to  the  adjudication." 
W^hlte  V.  Schloerb,  178  U.  S.  642,  20  Sup. 
Ct  1007,  44  L.  Ed.  1183,  was  where,  after 
the  referee  bad  taken  possession  of  the  stock 
of  goods  In  the  store  of  tbe  bankrupts,  and 
bad  caused  the  entrance  to  it  to  be  locked 
up,  a  writ  of  replevin  of  some  of  the  goods 
was  sued  out  of  a  state  court  and  was  exe- 
cuted Xiy  a  sheriff  forcibly  entering  the  store 
and  taking  possession  of  the  goods.  Tbe 
plaintiffs  In  the  replevin  claimed  that  the 
bankrupts  bad  purchased  and  obtained  the 
goods  from  them  by  false  and  fraudulent 
representations,  on  which  they  relied,  and 
that  before  suing  out  the  writ  they  had  elect- 
ed to  rescind,  and  had  demanded  the  returp 
of  the  goods  of  the  bankrupts.    In  tbe  opin- 


ion of  the  court  it  Is,  Inter  alia,  said:  "The 
goods  were  in  tbe  lawful  possession  of  and 
custody  of  the  referee  in  bankruptcy,  and  of 
the  bankruptcy  court,  whose  representative 
and  substitute  he  was.  Being  thus  In  custo- 
dy of  a  court  of  the  United  States,  they 
could  not  be  taken  out  of  that  custody  upon 
any  process  from  a  state  court  •  •  • 
After  an  adjudication  in  bankruptcy,  an  ac- 
tion of  replevin  in  a  state  court  cannot  be 
commenced  and  maintained  against  tbe 
bankrupt  to  recover  property  in  the  posses- 
sion of  and  claimed  by  the  bankrupt  at  the 
time  of  that  adjudication  and  in  possession 
of  the  referee  in  bankruptcy  at  the  time 
when  the  action  of  replevin  is  begun." 

And  BO  it  has  been  adjudged  that  property 
taken  and  held  by  a  marshal  on  a  writ  of  at- 
tachment from  a  court  of  the  United  States 
directing  him  to  attach  the  property  of  one 
person  could  not  be  taken  from  his  posses- 
sion on  a  writ  of  replevin  on  behalf  of  an- 
other person  who  claimed  the  attached  prop- 
erty as  his  own.  Freeman  v.  Howe,  24  How. 
460,  16  Ij.  Bd.  740;  Peck  v.  Jenness,  7  How. 
612,  12  L.  Ed.  841;  Buck  v.  Colbatb,  3  WaU. 
334,  18  L.  Ed.  267;  CoveU  v.  Heyman.  Ill 
V.  S.  176,  4  Sup.  Ct  366,  28  L.  Ed.  380;  No- 
gent's  Case,  184  U.  S.  16,  22  Sup.  Ct  209,  46 
Ik  Ed.  406.  And  similar  rulings  have  been 
made  in  the  following  cases:  Kirk  v.  Kane, 
87  Mo.  App.  274;  State  ex  rel.  v.  Netherton, 
26  Mo.  App.  414;  Smith  v.  Railway,  161  Mo. 
391,  B2  8.  W.  378.  48  L.  B.  A.  368;  Marx  v. 
Hart,  166  Mo.  503.  66  S.  W.  260;  Green  v. 
TIttman,  124  Mo.  372,  27  S.  W.  391;  State 
ex  rel.  v.  Six,  80  Mo.  61;  Bank  v.  Owen,  79 
Mo.  429. 

And  this  comity  between  the  federal  and 
I  state  courts  Is  necessary  to  prevent  scandals 
from  unseemly  conflicts  of  jurisdiction,  and 
to  promote  the  decent  and  orderly  adminis- 
tration of  Justice.  Hagan  v.  Lucas,  10  Pet 
400,  9  Ik  Ed.  470;  Taylor  v.  Carryl,  20  How. 
683,  16  li.  Ed.  1028;  Freeman  y.  Howe,  24 
How.  460,  16  L.  Ed.  749;  Bock  v.  ColbaOi,  3 
Wall.  334,  18  L.  Ed.  267;  Porter  et  al.  v. 
Sabin,  149  U.  S.  473,  13  Sup.  Ct  1008,  37 
L.  Ed.  816;  Shields  v.  Coleman,  167  U.  S. 
168, 16  Sup.  Ct.  670.  39  L.  Ed.  660. 

Tbe  bankruptcy  act  Is  tbe  supreme  law 
of  the  land,  enacted  in  pursuance  of  an  ex- 
press grant  of  constitutional  authority,  and 
all  matters  embraced  in  that  act  must  be 
controlled  and  governed  by  It.  Tbe  jurisdic- 
tion given  by  the  second  section  of  it  to  the 
district  courts  in  bankruptcy  proceedings  Is 
necessarily  exclusive.  And  this  seems  to  be 
the  result  of  the  authorities  to  which  we 
have  been  referred  by  appellant.  In  re  Cun- 
ningham, 9  Cent.  Law  J.,  208.  and  cases 
cited;  In  re  Anderson  (D.  C.)  23  Fed.  482, 
489,  490,  496,  et  seq.;  In  re  Smith  et  al., 
92  Fed.  135;  In  re  Francis-Valentine  Co. 
(D.  C.)  93  Fed.  953;  In  re  Richard  (D.  C) 
94  Fed.  633;  Keegan  v.  King  (D.  C.)  90  Fed. 
768;  In  re  Cobb  (D.  C.)  96  Fed.  821;  In  re 
Endl  (D.  C.)  99  Fed.  915;    In  re  Chambers, 
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Oalder  &  Co.  (D.  C.)  98  Fed.  866;  In  re 
Wells  (D.  O.)  114  Fed.  222;  Bryan  v.  Bem- 
belmer,  181  IT.  S.  188.  21  Sup.  Ct  557,  46  L. 
Ed.  814;    In  re  Tune  (D.  C.)  115  Fed.  906. 

The  sale  under  which  the  bankrupts  ac- 
quired the  possession  of  the  property  In  con- 
troversy was  conditional.  If  the  plalntlfts 
did  not  pay  for  the  property  the  title  was 
not  to  pass  except  to  so  much  thereof  as 
was  sold  by  the  bankrupts  In  the  due  course 
of  business.  The  bankrupts  had  the  pow- 
er to  transfer  the  same,  and  It  may  be  that 
such  property  while  In  their  possession  was 
subject  to  be  levied  upon  and  sold  under 
Judicial  process  against  them,  and  It  may, 
too,  be  that  under  the  provisions  of  section 
70  of  the  bankruptcy  act  the  title  to  such 
property  passed  to  the  trustee.  Carter  y. 
Hobbs  (D.  C.)  92  Fed.  694;  and  It  may  also 
be  that  such  conditional  sale  was,  as  to  cred- 
itors, void  under  our  statute.  Rev.  St.  | 
3412;  Collins  v.  Wilhoit,  108  Mo.  461,  18 
8.  W.  839;  Landls  v.  McDonald,  88  Mo.  App. 
336. 

But  the  determination  of  these  questions 
in  a  case  like  this  falls  within  the  exclusive 
Jurisdiction  of  the  bankruptcy  court  That 
court  has  the  exclusive  Jurisdiction  to  deter- 
mine the  title  to  the  goods  as  between  the 
trustee  and  the  plaintiffs,  and  that  Jurisdic- 
tion cannot  be  invaded  and  overthrown  by 
the  action  of  replevin  begun  in  the  state 
court. 

Whether  or  not  we  apply  the  doctrine  of  in 
custodla  legls,  or  adopt  the  theory  that  the 
Jurisdiction  of  the  matter  Is  exclusively  vrlth- 
In  the  bankruptcy  court,  the  result  would 
be  the  same;  for  under  either  view  the  Judg- 
ment was  for  the  wrong  party. 

But  it  is  contended  that  under  section 
4468,  Eev,  St  1889,  the  property  was  not 
In  custodla  legls;  but  If  this  contention  be 
conceded,  still,  the  plaintiff  was  not  entitled 
to  recover,  because  of  the  exclusive  Jurisdic- 
tion of  the  bankruptcy  court  of  the  question 
of  title,  which  it  was  sought  to  have  de- 
termined by  the  state  court  in  the  action  of 
replevin.  We  do  not  understand  that  the 
statute  Just  referred  to  has  overthrown  the 
rule  of  comity  prevailing  between  two  courts 
exercising  even  concurrent  Jurisdiction 
where  one  of  them  has  acquired  Jurisdiction 
of  the  res  by  a  proceeding  In  rem  before  it, 
or  where  the  property  la  in  Its  custody 
through  one  of  its  officers.  It  is  true  that 
since  the  ruling  of  the  Supreme  Court  of  this 
state  In  Mohr  v.  Langan,  162  Mo.  474,  63  S. 
W.  409,  85  Am.  St  Rep.  503,  it  has  been  au- 
thoritatively settled  that  as  to  parties  to  a 
replevin  suit  or  their  grantees  or  privies, 
the  property  Is  in  custodla  legls  pending  the 
determination  of  that  suit  and  cannot  be 
sold  by  the  party  in  possession,  or  levied  up- 
on by  either  party  or  their  privies,  but  that 
as  to  third  persons  the  pendency  of  the  re- 
plevin suit  does  not  place  the  property  In 
custodla  legls,  and  does  not  bar  their  right 
to  proceed  against  it  by  proper  Judicial  pro- 


cess to  establish  their  rights.  But  the  ap- 
plication of  this  rule  cannot  be  appropriate 
invoked  in  a  case  like  this.  The  property 
here  vras  not  placed  in  the  possession  of  the 
trustee  of  the  bankrupt's  estate  by  an  offi- 
cer acting  under  a  writ  of  replevin.  His 
possession  was  acquired  under  the  bank- 
ruptcy act,  and  is  a  proceeding  aatliorlzed 
by  it 

Property  of  the  bankmpt  when  in  tbe  cus- 
tody of  tbe  bankruptcy  court  through  Its 
trustee,  is  In  custodla  legls,  and  remains 
so  until  It  is  disposed  of  under  the  orders 
of  that  court,  and  cannot  be  interfered  with 
or  taken  oat  of  its  custody  on  process  is- 
sned  by  a  state  court  in  an  action  brought  by 
third  persons  claiming  title  to  it  Tbe  stat- 
ute relating  to  replevin  confers  no  authority 
upon  any  state  court  to  issue  its  process  of 
replevin  and  thereby  authorise  its  sheriff  to 
invade  tbe  Jurisdiction  of  a  bankruptcy 
court,  and  tbeifi  capture  propoty  and  with- 
draw it  from  the  custody  of  that  coort  To 
allow  this  would  lead  to  consequences  in- 
compatible with  the  direct  and  orderly  ad- 
ministration of  Justice.  The  general  rule 
is  that  where  one  claims  property  in  cus- 
todla legls  he  must  Intervene  in  the  court 
having  the  custody  of  it  State  v.  Netherton. 
26  Mo.  App.  414;  Metsner  t.  Qraham,  57 
Mo.  404;  Carter  v.  Hobbs,  ante.  And  no  rea- 
son is  seen  for  a  departure  from  this  rale  of 
practice  in  the  present  case. 

It  follows  that  tbe  general  finding  of  the 
court  upon  the  facts  agreed  was  erroneous, 
and  accordingly  the  Judgment  will  be  re- 
versed.   All  concur. 


BDWARDS  V.  KELSO  et  aL 

(Court  of  Appeals  at  Kansas  City,  Mo.  Match 
2,  1903.) 
APPBAI.-RBC0RD-8tIFFiaBNCT. 
1.  The   abstract  of  the   record   proper  mnst 
show  that  a  motion  for  a  new  trial  was  filed; 
and  where  the  abstract  shows  that  the  bill  of 
exceptions  was  filed   in   vacation   it  mnst  abo 
show  that  the  time  for  filing  tbe  bill  was  ex- 
tended, and  it  Is  not  sufficient  that  these  facts 
appear  from  the  bill  of  exceptions. 

Appeal  from  circuit  court, .  Jasper  county, 
J.  D.  Perkins,  Judge. 

Action  by  J.  W.  Edwards  against  N.  E. 
Kelso  and  another.  Judgment  for  plalntU^ 
and  defendants  appeals.    Affirmed. 

Thomas  Dolan  and  Clark  Craycroft  for 
appellants.  Cole  A  Burnett  and  Gardner  ft 
Cameron,  for  respondent 

PER  CURIAM.    This  Is  an  action  for  pff- 

sonal  injuries.  In  which  the  plaintiff  had  Judg- 
ment in  the  trial  court  and  defendants  ap- 
pealed. 

The  abstract  of  the  record  proper  contains 
the  petition,  answer,  and  reply,  and  the  fil- 
ing of  the  bill  of  exceptions  in  vacation. 
The  abstract  further  contains  the  bill  of  ex- 
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ceptlons.  But  the  abstract  of  the  record 
proper  does  not  show  a  motion  for  new  trial 
was  filed,  or  tbat  the  time  for  filing  bill  of 
exceptions  was  extended.  The  bill  of  excep- 
tions shows  these  things,  but  the  Supreme 
Court  and  each  of  the  Courts  of  Appeals  have 
time  and  again  mled  that  not  to  be  suffi- 
cient We  therefore  have  the  cause  without 
any  exceptions  at  the  trial,  and,  finding  no  er- 
ror In  the  record  proper,  the  Judgment  will  be 
afllimed. 


BANK  OF  ODESSA  t.  BARNETT  et  aL 

OUTTLBJOHN  et  al.,  Oamishees). 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 

2,  190B.) 

OAHNISHMBNT-TRUST     FUNI>-PR0CBED8     OF 
UFB  INTERBST  AND  RBBUJNDER. 

1.  Where  a  widow  gave  up  her  life  estate  in 
lands  set  apart  to  her  as  dower,  and  accepted 
in  lieu  thereof  the  keeping  of  the  sale  money  in 
trust  for  the  heirs,  she  to  have  the  interest  dur- 
ing her  life,  a  part  of  such  fund  loaned  by  her 
to  a  bank  could  not  be  reached  by  her  Judg- 
ment creditor  by  statutory  garnishment. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty; Samuel  Davla,  Judge. 

Action  by  the  Bank  of  Odessa  against 
Mary  M.  Bamett  and  others.  L.  B.  Little- 
John  and  another  were  garnishees.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

N.  M.  Houz  and  Wm.  H.  Chiles,  for  appel- 
lant. John  S.  Blackwell  &  Son,  for  respond- 
ents. 

KLLISON,  J.  The  plaintiff  held  a  note 
against  defendants  Mary  M.  and  George  A. 
Bamett,  her  son,  on  which  It  obtained  Judg- 
ment Execution  was  Issued,  and  the  gar- 
nishees herein  were  garnished.  Issues  were 
made  up  on  their  answer,  and  the  trial  court 
gave  Judgment  against  the  plaintiff  bank. 

It  appears  that  defendant  Mary  Is  a  wid- 
ow, and  was  about  74  years  old  at  the  time 
of  the  trial.  There  was  an  80-acre  tract  of 
land  left  by  her  deceased  husband,  which, 
and  60  acres  in  other  tracts,  were  set  off  to 
taer  as  dower.  Opportunity  offering  for  a 
sale  of  the  SO  acres.  It  was  agreed  (in  writing) 
between  her  and  the  heirs  that  they  would 
sell  the  land,  including  her  life  dower  there- 
in, for  the  net  sum  of  $3,300.  The  agree- 
ment was,  in  short,  that  she  should  hold  this 
purchase  money  In  trust  during  her  life,  and 
have  for  her  own  use  the  Interest  thereof, 
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she  to  account  to  the  heirs  for  the  principal; 
the  effect  of  which  may  be  said  to  be  that  she 
gave  up  her  life  estate  In  the  land,  and  ac- 
cepted the  keephig  of  the  sale  money  there- 
of for  the  heirs,  she  to  have  the  interest  un- 
til her  death,  when  the  principal  sum  was  to 
be  divided  among  the  heirs,  the  defendant 
George  being  entitled  to  one-seventh.  Eight 
hundred  dollars  of  this  money  was  loaned  to 
the  garnishees  herein  for  5  years  at  7  per 
cent  Interest  the  note  being  made  payable  to 
J.  W.  Prince,  who  indorsed  it  without  re- 
course, to  "Mary  M.  Bamett,  agent  and  trus- 
tee." 

The  garnishees  filed  separate  answers, 
denying  any  indebtedness  to  defendants. 
The  plaintiff  then  denied  snch  answers,  and 
set  up  that  defendant  Mary  M-  had  placed 
the  money  received  for  the  land  In  bank, 
deposited  to  her  credit  as  agent  and  trustee, 
and  that  she  bought  the  note  aforesaid,  and 
had  it  Indorsed  to  her  as  agent  and  trustee, 
for  the  purpose  of  cheating,  hindering,  and 
defrauding  this  plaintiff.  There  was  no  evi- 
dence to  suppcMt  the  charge  of  fraud  on  the 
part  of  defendant  Mary,  and  the  case  is  there- 
fore left  to  be  considered  unembarrassed  by 
that  consideration. 

An  ordinary  garnishment  under  an  execu- 
tion (as  in  this  case)  Is  a  statutory  proceed- 
ing at  law.  It  Is  evident  that  what  plain- 
tiff seeks  to  have  done  requires  a  proceed- 
ing much  more  comprehensive  and  elastic 
than  a  mere  legal  proceeding  by  gamlshment 
on  execution.  Plaintiff  is  endeavoring  to  sub- 
stitute the  purely  legal  process  of  statutory 
garnishment  for  a  proceeding  in  equity.  We 
are  satisfied  that  the  debt  cannot  be  collected 
In  that  way.  Lackland  r.  Oaresche,  86  Mo. 
267;  Sheedy  v.  Bank,  62  Mo.  17,  21  Am.  Rep. 
407;  Atwood  v.  Hale,  17  Mo.  App.  88;  State 
ex  reL  T.  Netherton,  26  Mo.  App.  42a 

The  garnishees  owe  the  defendant  Mary, 
as  trustee,  $800.  That  sum  belongs  to  the 
heirs  of  her  husband,  with  a  right  In  her  to 
draw  the  Interest  thereon  from  year  to  year 
as  long  as  it  may  be  loaned  and  she  lives. 
In  such  situation,  how  are  the  garnishees  to 
protect  themselves,  or  absolve  themselves 
from  further  concern,  by  paying  what  they 
owe  the  defendants  In  the  execution,  as  the 
statute  provides  they  may  do?  The  nature 
of  the  case  suggests  that  it  cannot  be  adjust- 
ed in  this  proceeding;  and  so  the  instructions 
asked  by  plaintiff  seem  to  demonstrate  that 
it  cannot 

We  think  the  ruling  of  the  trial  court  was 
proper,  and  therefore  affirm  the  Judgment 
All  concur. 
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ROCK  ISLAND  IMPLEMBJNT  00.  T. 
SLOAN  et  aL 

(Coort  of  Appeals  at  Kansas  City,  Mo.    March 
2,  1903.) 

APPEAL-QUESTIONS  REVIEWABLE. 

1.  Where  a  motion  for  judgment  is  not  set 
out  in  the  bill  of  exceptions,  nor  the  court's 
attention  called  to  it  in  the  motion  for  a  new 
trial,  it  is  not  properly  before  the  conrt  on  ap- 
peal. 

2.  Where  a  motion  to  quash  a  deposition  is 
not  set  out  in  the  bill  of  exceptions,  nor  the 
court's  attention  called  to  it  in  the  motion  for 
a  new  trial,  it  is  not  properly  before  the  coort 
on  appeal. 

3.  In  order  to  make  the  point  on  appeal  that 
the  trial  court  should  only  hare  admitted  that 
part  of  the  testimony  of  a  witness  which  did 
not  contradict  his  testimony  given  at  a  former 
trial,  such  former  testimony  most  be  Iwonght 
into  court,  and  incorporated  into  the  record  of 
the  trial. 

Appeal  from  circuit  court,  Casa  county;  W. 
L.  Jarrott,  Judge. 

Action  by  the  Rock  Island  Implement 
Company  against  J.  H.  Sloan  and  W.  D.  Cor- 
bln,  defendants,  and  Thomas  Corbin,  ad- 
mlnlstrator.  Interpleader.  Judgment  for  In- 
terpleader, and  plaintiff  appeals.    Affirmed. 

James  C.  WUllams  and  W.  D.  Summers, 
for  appellant.  George  Bird  and  Sarnett  ft 
Bumey,  for  respondent 

ELLISON,  J.  This  action  Is  on  an  ac- 
count for  goods  sold  by  plaintiff  to  defend- 
ants as  partners.  There  was  an  attachment 
of  property  in  aid.  The  property  is  claimed 
by  Interpleader,  as  administrator  of  Rich- 
ard Corbin,  decease.  The  case  was  here 
prior  to  this,  and  will  be  found  reported  In 
83  Mo.  App.  438,  to  which  reference  Is 
made  for  a  further  statement  It  was  ruled 
by  us  at  that  time  that  plaintifT's  peremp- 
tory Instruction  declaring  tliat  the  inter* 
pleader  could  not  recover  should  have  been 
given,  and  the  Judgment  was  reversed,  and 
the  cause  remanded.  When  the  cause  after- 
wards came  up  for  hearing  In  the  trial  court, 
plaintiff  filed  a  motion  for  Judgment,  which 
the  court  overruled,  and  plaintiff  excepted. 
This  motion  is  not  set  out  In  the  bill  of  ex- 
ceptions, nor  Is  the  court's  attention  called 
to  it  in  the  motion  for  new  trial.  It  there- 
fore Is  not  properly  before  us. 

It  Is,  however,  insisted  by  plaintiff  that 
the  point  made  was  saved  by  an  instruction, 
which  was  refused.  Passing  by  any  question 
whether  a  point  made  on  the  overruling  of 
such  a  motion  could  be  saved  by  an  Instruc- 
tion, we  will  say  that  when  the  case  was 
reversed  and  remanded  by  us  on  the  former 
occasion  without  any  direction  to  the  trial 
court  it  did  not  Indicate  that  we  considered 
that  Judgment  should  be  rendered  without 
another  triaL  It  Indicated  more  to  the  con- 
trary;  for,  ordinarily,  remanding  a  cause  is 


evidence  that  it  should  be  tried  again,  and 
then,  U  the  same  condition  of  case  preseuts 
Itself,  the-  trial  court  will  take  such  action 
as  may  have  been  ruled  to  be  proper  by  the 
appellate  court.  See  authorities  in  respond- 
ent's brief.  State  v.  Kewklrk.  49  Mo.  472; 
Uayden  v.  GrlUo's  Adm.,  42  Mo.  App.  1; 
Senate  v.  Railway  Co.,  57  Mo.  App.  223; 
State  ex  rel.  v.  Chaney,  49  Mo.  App.  511; 
Stete  V.  St  Louis,  41  Mo.  574;  Hurck  v.  Ers- 
kine,  50  Ma  116;  Treadway  v.  Johnson,  39 
Mo.  App.  176.  It  Is  not  Infrequent  that  we 
consider  a  demurrer  ought  to  have  been  sus- 
tained, and  yet  from  other  considerations — 
such  as  feeling  that  the  whole  case  has  not 
been  presented,  or  some  matter  suggests  It- 
self leading  us  to  believe  that  Justice  would 
be  better  subserved  by  further  investiga- 
tion—we  remand  for  another  trial,  without 
directing  any  certain  action  by  the  trial 
court. 

Plaintiff  complains  that  the  court  erred  In 
overruling  Its  motion  to  quash  the  deposition 
of  W.  O.  Corbin.  The  motion  Is  not  set 
out  in  the  bill  of  exceptions,  and  no  attention 
was  called  to  It  in  the  motion  for  new  tri.-ii. 
The  action  of  the  court  therefore,  la  not  be- 
fore us. 

The  only  other  point  made  In  plaintiff's 
brief  was  stated  along  with  the  one  last  dis- 
posed of.  It  Is  that  the  court  <«hou]d  only 
have  admitted  that  part  of  the  testimony  of 
J.  H.  Sloan  which  did  not  contradict  bis  tes- 
timony given  in  the  former  trial.  The  bill 
of  exceptions  does  not  show  what  his  testi- 
mony at  the  former  trial  was,  and  no  at- 
tempt seems  to  have  been  made  to  show  to 
the  trial  court  what  It  was,  except  the  mere 
statement  of  counsel.  In  order  to  have  made 
such  point  the  record  of  his  former  testimo- 
ny should  have  been  brought  into  court, 
and  incorporated  Into  the  record  of  this  trial. 
As  It  Is,  we  are  not  Informed  whether  there 
was  any  substance  in  the  objection.  If  there 
was,  it  should  have  been  made  to  appear,  for 
ordinarily,  of  course,  the  fact  a  witness  sub- 
sequently testifies  to  things  inconsistent  with 
prior  testimony  is  no  ground  for  excluding  It. 
It  may  discredit  the  witness,  but  it  does  not 
disqualify  him. 

It  seems  that  there  were  several  exten- 
sions of  time  for  filing  the  bill  of  exceptions. 
Two  of  these  were  in  vacation,  and  are  evi- 
denced by  vacation  entries  in  the  record. 
These  do  not  show  that  the  Judge  made  the 
order.  There  is  no  written  order  of  the 
Judge,  and  the  entry  does  not  purport  to  be 
made  by  him,  or  by  his  direction.  Respond- 
ents claim  that  It  could  have  been  done  by 
the  clerk,  who  had  no  authority;  that  It  is  a 
statutory  power  vested  Ic  the  Judge  and 
should  appear  to  have  been  exercised  by 
him.  The  question  is  worthy  of  considei^ 
atlon,  but  as  what  we  have  said  disposes  of 
the  case,  we  make  no  decision  of  the  point 

The  Judgment  Is  affirmed.    All  concur. 
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COOK'S  ADM'R  t.  LOUISVILLE  &  N.  B. 
00. 

(Court  of  Appeals  of  Kentackjr.     March  12, 
190S.) 

RAILROADS— DUTY  TO  UCBNSBE8-INJORIBS— 
BOARDING  MOVINO  CAR. 
1.  PlaintifTs  decedeut,  19  years  of  ase,  left 
his  home  without  permission,  and  boarded  de- 
fendant's freight  train  when  it  left  his  home 
station,  and  on  its  arrival  at  a  succeeding  sta- 
tion deceased  and  some  other  boys  on  the  train 
assisted  the  crew  in  loading  tobacco.  On  the 
arrival  of  the  train  at  C,  where  there  was  a 
very  steep  downgrade,  deceased  was  seen  on 
the  station  platform,  and,  after  the  train  had 
started,  and  reached  a  velocity  of  30  miles  per 
hour,  deceased  attempted  to  board  it,  and  was 
thrown  under  the  wheels  and  killed.  It  did  not 
appear  that  the  train  crew  knew  he  was  stand- 
ing on  the  platform,  or  that  they  saw  him  at- 
tempting to  board  the  train.  Held,  that  defend- 
ant's employes  owed  no  duty  to  deceased  to  see 
whether  or  not  he  boarded  the  train  in  safety, 
and  defendant  was,  therefore,  not  liable  for 
hia  death. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Virgil  Cook's  administrator 
against  the  Louisville  &  Nashville  Bailroad 
Company.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    AflSrmed. 

S.  M.  rayton  and  J.  P.  O'Meara,  (or  appel- 
lant W.  H.  Marriott  and  B.  W.  Hines,  for 
appellee. 

PAXNTBR,  J.  VlrgU  Oook  was  a  boy  19 
yeura  of  age.  On  the  morning  lie  was  killed 
he  left  bis  home,  about  10  miles  from  Upton 
a  station  on  the  appellee's  road.  So  far  as 
this  record  shows,  without  permission  or  con- 
sent of  any  one,  be  boarded  a  freight  train  at 
that  station.  When  the  train  arrived  at  So- 
Dora  or  Nolln,  It  took  on  some  hogsheads  of 
tobacco.  The  deceased  and  some  other  boys 
who  were  on  the  train  asslBted  the  crew  In 
putting  them  on  the  train.  One  of  the  boys 
testUled  that  the  conductor,  in  referring  to 
the  hogsheads  of  tobacco,  told  them  to  roll 
them  In.  There  Is  some  proof  that  upon  ar- 
rival at  BUizabethtown  he  helped  some  there 
In  loading  or  unloading  a  car.  The  train 
proceeded  on  Its  way  north,  and  arrived  at 
Colesburg.  There  Is  no  evidence  that  he  did 
an}'thlng  there  towards  loading  or  nnloadlng 
a  car.  He  was  seen  on  the  platform  of  the 
station,  and  the  downgrade  seems  to  be  con- 
siderable at  that  place.  After  the  train  had 
reached  the  velocity  of  30  miles  an  hour,  the 
appellant  left  the  platform,  and  attempted  to 
board  the  train,  and  In  making  the  effort  he 
was  thrown  under  the  wheels  of  the  cars  and 
killed.  There  Is  no  evidence  tending  to  show 
that  any  of  the  train  crew  knew  that  he  was 
standing  on  the  platform,  or  that  they  saw 
him  make  the  effort  to  board  the  train. 

It  Is  sought  to  hold  the  appellee  liable  up- 
on the  grounds:  (1)  That  appellant  was  a 
minor,  and  had  become,  by-  the  acts  which 
we  have  detailed,  a  servant  of  the  appellee. 
(2)  That  those  In  charge  of  the  train  had  fall- 
ed  to  instruct  him  In  bis  duties— that  Is,  that 


it  was  dangerous  to  act  In  the  capacity  In 
which  he  was  acting;  and  that  they  failed  to 
give  him  any  information  as  to  the  grade  of 
the  road  going  north  from  Colesburg. 

Counsel  for  appellant  discusses  the  ques- 
tion as  to  the  liability  of  masters  to  servants, 
and  especially  the  obligation  they  are  under 
to  minors  whom  they  engage  In  tiieir  service, 
etc.  All  of  the  services  which  the  appellant 
performed  have  been  detailed  above.  Assum- 
ing that  he  assisted  at  Sonora  or  Nolln  and 
at  Ellzabetbtown  In  placing  articles  upon 
the  cars,  still  he  was  not  Injured  while  per- 
forming that  service.  He  was  not  Injured 
while  assisting  in  loading  or  unloading  a 
car,  nor  was  he  injured  while  doing  anything 
for  appellee.  Hence  he  could  not  have  been 
doing  anything  for  appellee  with  the  consent 
or  permission  of  those  in  charge  of  the  train. 
It  was  not  shown  that  he  did  anything,  or 
that  he  was  expected  to  do  anything,  hi  the 
way  of  operating  the  brakes  or  looking  after 
the  train.  There  Is  not  the  slightest  evidence 
that  the  train  crew  knew  that  it  was  his  In- 
tention to  go  beyond  Colesburg,  or  that  they 
knew  that  he  was  on  the  platform,  or  that 
he  would  again  attempt  to  board  the  train 
before  or  after  it  started  on  its  journey  to 
Louisville.  He  was  Injured,  not  in  the  dis- 
charge of  any  duty  for  appellee,  but  in  a 
reckless  and  almost  Insane  effort  to  board  a 
train  going  at  the  rate  of  30  miles  an  hour. 
The  employes  of  the  appellee  were  under  no 
duty  to  look  after  the  appellant  to  see  wheth- 
er or  not  he  boarded  the  train.  Had  he  suc- 
ceeded in  boarding  the  train  at  that  station, 
he  would  have  been,  If  not  a  trespasser,  a 
mere  licensee. 

We  will  not  enter  into  a  discussion  of  the 
question  as  to  what  would  have  been  the  lia- 
bility of  the  appellee  had  the  deceased,  a  mi- 
nor, been  killed  in  the  discharge  of  a  duty 
assigned  to  him  by  the  master,  because.  In 
our  opinion,  no  relations  existed  between  ap- 
pellee and  the  deceased  which  imposed  any 
duty  upon  Its  servants  to  see  that  appellant 
boarded  the  train  in  safety,  or  that  he  got 
on  It  at  alL  If  a  boy  19  years  of  age  should 
get  upon  a  passenger  train,  to  be  carried  be- 
tween stations,  the  conductor  would  be  un- 
der no  obligation  to  advise  him  that  It  was 
dangerous  to  get  off  and  on  a  train  while  it 
was  moving.  He  would  have  the  right  to  pre- 
sume that  he  had  sense  enough  not  to  do  so 
reckless  a  thing.  If  a  boy  of  that  age  should 
board  a  freight  train,  with  the  knowledge  of 
the  conductor,  to  ride  between  stations,  the 
conductor  would  be  under  no  obligation  to 
advise  him  that  it  was  dangerous  to  get  on 
and  off  the  train  while  moving.  He  would 
have  the  right  to  presume  that  such  a  boy 
would  not  be  guilty  of  such  reckless  conduct 
as  attempting  to  get  on  the  train  after  it 
had  attained  the  speed  of  30  miles  an  hour. 
The  appellee  was  no  more  liable  or  responsi- 
ble for  the  act  of  the  deceased  than  it  would 
have  been  had  he  purposely  cast  himself  un- 
der the  wheels  of  the  car,  and  thus  been 
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killed.    We  think  the  court  properly  gave  tbe 
Jury  a  peremptory  InatructloD  to  find  for  the 
appellee. 
Judgment  la  affirmed. 


HUDGINS  V.  GARTER  COUNTY. 

(Court  of  Appeals  of  Kentucky.     March  18, 
1903.) 

COUNTY    HEALTH    OFFICER-COMPBiNSATION— 

CLAIM  AOAINST  CODNTY— DISALLOW ANCH 

—RBHBDY— AMOUNT  OF  RECOVERY. 

1.  After  presentation  of  a  claim  to,  and  its 
partial  disallowance  by,  the  county  fiscal  court, 
the  claimant  may  bring  bis  action,  and  is  not 
confined  to  an  appeal  from  the  court's  judg- 
ment. 

2.  A  claimant,  suing  on  a  claim  presented  to 
and  disallowed  by  the  county  fiscal  court,  can- 
not recover  a  greater  amount  than  that  claimed 
before  that  court. 

8.  A  county  health  officer  cannot  recover  from 
the  county  for  medicines  and  services  furnished 
during  an  epidemic  to  persons  able  to  pay  there- 
for, but  only  for  those  ^ven  indigent  persons, 
and  for  general  supervision  occasioned  by  a 
quarantine,  and  attention  to  those  quarantined. 

Appeal  from  circuit  court.  Carter  county. 

"To  be  officially  reported." 

Action  by  E.  L.  Hudgins  against  Garter 
county.  Judgment  dismissing  plalntilTs  peti- 
tion on  demurrer  thereto,  and  he  appeals. 
Reversed. 

Theobald  &  Theobald,  for  appellant  Arm- 
strong &  Woods,  for  appellee. 

NTTNN,  J.  The  appellant  filed  his  petition 
in  the  Carter  circuit  court  against  the  appel- 
lee, alleging  that  he  was  a  regular  practic- 
ing physician,  residing  In  Carter  county,  and 
was  duly  authorized  to  practice  medicine  un- 
der the  laws  of  this  state.  That  about  tbe 
5th  day  of  June,  1900,  the  State  Board  of 
Health  of  Kentucky  appointed  three  persons, 
naming  them,  as  the  local  board  of  health  for 
the  county  of  Carter,  and  that  the  last-named 
board,  at  a  meeting  held  on  or  about  the  Sth 
day  of  June,  1900,  selected  and  appointed  the 
appellant  as  health  officer  for  Carter  county, 
and  that  he  at  once  accepted  and  entered 
upon  the  discharge  of  his  duties  as  such,  and 
continued  to  act  as  such  health  officer  from 
that  date  until  the  filing  of  his  action.  That 
between  October,  1900,  and  the  15th  day  of 
October,  1901,  there  prevailed  in  Carter  coun- 
ty an  epidemic  of  smallpox,  which  kept  blm 
constantly  employed  in  looking  after  the 
same  for  at  least  276  days  of  that  time,  and 
required  him  to  make  about  675  visits,  vac- 
cinate over  600  people,  make  963  prescrip- 
tions, and  furnish  medicine  involving  472 
people,  426  of  whom  were  quarantined,  and 
to  furnish  a  quantity  of  disinfectants  used  In 
tbe  necessary  fumigation  of  infected  prem- 
ises, and  that  such  services  rendered  by  him 
as  health  officer  for  Carter  county  were  rea- 
sonably worth  $4,560;  and  that  he  bad  not 
received  anything  as  compensation.    That  he 

IT  1.  See  CounUes,  toL  U,  Cent  Die.  1  SIS. 


made  out  and  presented  bis  claim  for  M^OSO 
to  the  fiscal  court,  and  asked  that  same  be 
allowed  him,  and  the  court  refused  to  allow 
him  anything  thereon.  He  then  asked  Judg- 
ment for  the  $4,550.  Appellee  answered,  con- 
troverting appellant's  claim,  and  alleging 
that  the  fiscal  court  allowed  appellant  $700 
on  his  claim,  which  was  all  he  was  entitled 
to  for  his  services,  and  refused  the  balance. 
It  afterwards  offered  to  file  an  amended  an- 
swer, to  which  there  was  an  objection  made; 
and  while  the  court  bad  this  motion  under 
consideration,  the  appellee,  on  motion,  "wltb- 
drew  Its  answer  and  amended  answer  and 
filed  the  following  demurrer  to  appellant's 
petition: 

"The  defendant.  Garter  county,  comes  and 
demurs  specially  to  the  plaintiff's  petition: 
Ist  Because  the  amount  sued  on  is  not  the 
same  as  the  amount  presented  to  and  passed 
on  by  the  Carter  fiscal  court.  2nd.  Becanse 
the  Carter  fiscal  court  has  had  no  opportuni- 
ty to  pass  on  and  allow  or  disallow  tbe  claim 
as  set  out  In  plaintlfTB  petition.  3rd.  Be- 
cause at  the  regular  January  term,  1802,  of 
the  Carter  fiscal  court  the  plaintiff  present- 
ed his  dalm  of  $4,650  for  allowance  and  the 
said  court  then  and  there  allowed  plaintiff 
the  sum  of  $700  for  his  services  between 
October,  1900,  and  October  16th,  1901.  4tb. 
Because  the  $700  allowed  by  the  Carter  fiscal 
court  at  its  January  term,  1902,  is  in  effect  a 
Judgment  against  Carter  county  on  the  claim 
filed  by  plaintiff  in  tbe  Carter  fiscal  court  of 
$4,560,  and  is  now  binding  on  said  county, 
and  was  allowed  to  plaintiff  as  a  reasonable 
compensation  for  his  services  as  health  offi- 
cer of  Carter  county  from  October,  1900,  un- 
til tbe  16th  day  of  October,  1901.  5tti.  Be- 
cause plalntlfTs  petition  against  Carter  coun- 
ty Is  not  an  appeal  from  any  Judgment  or 
order  of  the  Carter  fiscal  court  6th.  Be- 
cause the  Garter  circuit  court  has  no  Jurisdic- 
tion to  vacate  or  modify  an  order  or  Judg- 
ment of  the  Carter  fiscal  conrt  except  on  ap- 
peal taken  to  said  court" 

The  court  sustained  the  demurrer  on  the 
fifth  and  sixth  grounds  named,  and  dismissed 
the  petition,  and  the  case  Is  here  on  appeal. 

By  section  2060,  Ky.  St,  physicians  ap- 
pointed as  health  officers  for  dtles,  towns; 
and  counties  shall  receive  reasonable  com- 
pensation for  their  services,  to  be  allowed  by 
the  councils,  trustees,  or  county  courts  of  the 
cities,  towns,  and  counties,  and  to  be  paid  as 
other  town  or  county  officers  are  paid.  The 
appellant  alleges  in  his  petition  that  as  health 
officer,  he  performed  the  services  named  and 
presented  his  claim  to  the  fiscal  court,  and 
the  court  failed  to  allow  him  anything  there- 
on. The  law  as  heretofore  construed  by  this 
court  required  him  to  first  present  his  claim 
to  that  court  for  an  allowance,  and,  if  not  al- 
lowed, or  If  the  allowance  was  unsatisfac- 
tory, then  the  claimant  had  either  of  two 
remedies— first,  to  appeal  from  tbe  action  of 
the  fiscal  court;  second,  to  bring  his  action. 

In  the  case  of  Washington  County  Court  v. 
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Ttaompaon,  18  Bush,  239,  wblcb  was  a  case 
where  a  claim  was  presented  to  the  court  of 
claimB  for  allowance,  and  the  court  refused 
to  allow  it,  and  the  claimant  appealed  from 
the  ordw  disallowing  the  claim,  the  county 
sought  to  dismiss  his  appeal,  claiming  he  had 
no  right  to  appeal,  but  should  have  brought 
bis  action,  and  referred  to  the  case  of  Gar- 
rard County  V.  McKee,  11  Bush,  234.  The 
court.  In  the  first  case  referred  to,  said:  "In 
that  case  McKee  had  rendered  professional 
services  for  the  county  of  Garrard  In  resist- 
ing the  enforcement  of  an  alleged  snbscrlp- 
tion  for  stock  In  the  Kentucky  River  Naviga- 
tion Company.  He  applied  to  the  levy  court 
for  an  allowance,  which  was  refused.  He 
then  sued  the  county  court  in  an  action  at 
law,  and  the  Judgment  or  order  of  the  levy 
court  was  pleaded  in  bar  of  bis  action,  and 
tbe  only  question  for  decision  was  whether 
he  was  bound  to  proceed  by  appeal.  The 
court  said,  arguendo,  that  the  act  of  18OT  did 
not  apply  to  claims  or  demands  against  a 
county  growing  out  of  transactions  founded 
upon  a  grant  of  power  to  tbe  county  in  the 
character  of  a  private  corporation,  and  then 
decided  the  question  in  point  by  saying  that 
McKee  Vas  not  bound  to  appeal  from  the  or- 
der refusing  him  the  allowance  asked.'  The 
clear  Inference  from  tbe  decision  actually 
made  is  that  he  had  his  election  either  to  ap- 
peal or  to  resort  to  his  action  at  law,  and 
bence  the  order  of  the  levy  court  did  not 
amount  to  a  bar.  The  Kentucky  Statutes  pro- 
vide (chapter  27,  S  11)  that  "any  person  pre- 
senting a  claim  before  a  county  court  of  levy 
and  claims  for  |20,'  etc.,  shall  have  the  right 
to  appeal  from  an  order  rejecting  it;  and  we 
feel  that  it  would  be  carrying  the  doctrine  of 
stare  decisis  to  a  most  unreasonable  length 
to  refuse  to  carry  out  the  evident  will  of  the 
legislature,  because  of  an  expression  of  opin- 
ion which  was  at  most  but  a  dictum.  This 
conclusion  will  not  operate  to  give  claimants 
of  the  character  under  conslderaton  an  ad- 
vantage over  other  county  creditors.  The 
remedy  by  appeal  being  merely  cumulative, 
all  county  creditors  may  elect  either  to  ap- 
peal or  resort  to  their  action." 

In  the  case  of  Wels  v.  Lawrence  County,  18 
Kj.  Law  Rep.  975,  was  where  the  claimant, 
after  the  county  court  refused  to  allow  his 
claim,  resorted  to  his  action.  The  case 
of  Turner  v.  Harrison  County  CKy.)  82  S. 
W.  497,  was  a  like  case,  and  in  the  opinion 
the  court  used  this  language:  "We  are,  also 
of  the  opinion  that  the  rejection  of  appel- 
lant's claim  by  the  fiscal  court  of  Harrison 
county  is  no  bar  to  this  action."  To  the  same 
effect  are  the  cases  of  Stephens,  County 
Judge,  V.  Allen  (Ky.)  44  S.  W.  386,  and  Hen- 
derson County  V.  Dixon  (Ky.)  83  S.  W.  76«. 

The  appellant  cannot  claim  In  this  action 
for  anything  more  than  $4,560,  the  amount  of 
tbe  claim  alleged  to  have  been  presented  to 
tbe  fiscal  court  for  allowance,  as  in  the  opln- 
ton  of  this  court  the  presentation  of  the  claim 
to  tbe  fiscal  court  for  its  allowance  Is  a  pre- 


requisite to  any  action;  also  he  cannot  recov- 
er against  the  county  for  services  and  medi- 
cine rendered  and  furnished  to  persons  who 
were  able  to  pay  for  same.  He  can  only 
r^pover  for  his  services  and  medicines  ren- 
dered and  furnished  to  Indigent  persons  (see 
Thomas  v.  Edmonson  County,  8  Ky.  Law 
Rep.  265),  and  for  services  and  general  super- 
vision rendered  by  him  which  was  necessary 
or  reasonably  necessary  to  quarantine  and 
keep  tbe  smallpox  under  control  and  prevent 
tbe  spread  of  the  disease,  and  for  attention 
to  those  quarantined. 

For  these  reasons  the  case  is  reversed,  and 
tbe  cause  remanded  for  further  proccedIui{s 
consistent  herewith. 


LANCASTER  et  al.  v.  CITY  OP  OWENS- 

BORO. 

(Court  of  Appeals  of  Kentucky.     March  18, 

1903.) 

CITIES-LIMIT  OF  INDEBTBDNESS-CBNSUS. 

1.  For  the  purpose  of  determining  the  popula- 
tion, and  so  the  limit  of  Indebtednesa,  a  city 
may  take  a  census  pursuant  to  an  ordinance, 
thoueh  a  federal  census  has  been  taken  two 
months  before;  especially  where  territory  has 
been  added  in  the  meantime. 

2.  The  ordinance  under  which  a  census  was 
taken  having  provided  for  the  appointment  by 
the  major  of  fou*  enumerators,  without  confin- 
ing any  of  them  to  any  particular  territory,  a 
recanvasg  by  one  of  them,  at  the  direction  of 
the  mayor  and  council,  of  territory  canvassed 
by  the  others,  is  not  void. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  ofllclally  reported." 

Suit  by  J.  R.  Lancaster  and  othMV  against 
the  city  of  Owensboro.  Judgment  for  de- 
fendant   PlalntUfs  appeal.    Affirmed. 

Wilfred  Carlco  and  W.  S.  Morrison,  for 
appellants.    Geo.  W.  Jolly,  for  appellee. 

O'REAR,  J.  This  suit  was  brought  by 
appellants,  taxpayers  of  the  city  of  Owens- 
boro, against  that  city  and  Its  mayor  and 
clerk,  to  enjoin  the  Issuance  of  $200,000  of 
tbe  city's  bonds,  voted  to  be  issued  at  tbe 
November  election,  19(X).  It  is  the  same  bond 
Issue  Involved  in  the  case  of  O'Bryan  v.  City 
of  Owensboro  (Ky.)  68  S.  W.  858.  It  was 
held  in  the  opinion  delivered  by  this  court  in 
that  case  (O'Bryan  v.  City  of  Owensboro) 
that  tbe  act  of  enumerating  the  inhabitants 
of  a  community  byway  of  a  census  was  a  leg- 
islative act;  and  that,  unless  there  was  fraud 
or  mistake  In  making  the  enumeration  that 
changed  Its  practical  result,  the  action  of 
the  local  legislative  body  in  fixing  ui)on  and 
declaring  such  result  was  conclusive  ui)on  all 
persons.  In  this  case  the  taxpayers  (appel- 
lants here)  alleged  that  the  city  authorities, 
the  mayor  and  common  council,  with  the 
fraudulent  purpose  of  making  the  total  popu- 
lation of  that  city  appear  to  be  greater  than 
It  was  in  fact,  and  to  make  it  appear  that  it 
was  In  excess  of  15,000  souls  on  the  1st  day 
of  August,  1900,  Instead  of  some  13,189,  its 
alleged  actual  population,  caused  the  census 
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to  be  taken  by  the  city  enumerators  to  be  ao 
changed  in  two  wards  as  to  include  the  same 
persons  twice  In  a  great  number  of  instan- 
ces, and  to  include  a  great  number  as  citi- 
zens who  were  not  such  in  fact  The  two 
wards  included  in  that  charge  were  the  FiAt 
and  Fourth.  By  reference  to  the  former  opin- 
ion it  will  be  seen  that,  unless  the  city's 
population  was  15,000  or  more  when  the  vote 
was  taken  for  the  bond  issue  in  question,  the 
incurring  of  tliat  liability  was  Toid,  as  be- 
ing prohibited  by  section  168  of  the  Consti- 
tution. The  last  federal  census,  taken  as 
of  June  1,  1900,  showed  the  total  population 
of  the  city  to  be  then  13,189.  But  addition- 
al territory  had  been  added  between  the  dates 
of  June  1  and  August  1,  1900.  Besides,  the 
municipality  was  not  bound  to  rely  upon  the 
accuracy  of  the  federal  census. 

In  making  the  enumeration,  the  city  coun- 
cil provided  by  ordinance  that  the  mayor 
should  appoint  four  enumerators,  who  should 
be  citizens;  that  they  should  make  accu- 
rate lists  of  all  persons  residing  in  the  city 
as  of  August  1,  1900,  and  make  a  true  and 
complete  record  of  all  persons  included  in 
the  enumeration.  This  record  was  to  be  and 
was  bound  in  the  form  of  a  permanent  vol- 
ume, and  is  presumably  yet  among  the  public 
records  of  the  city.  It  was  required  to  show, 
and,  so  far  as  this  record  discloses,  did  In 
fact  show,  the  name,  age,  color,  sex,  employ- 
ment, place  of  abode,  and  social  condition 
(whether  married  or  single)  of  each  person 
enumerated.  The  enumerators  were  made 
public  officers  by  the  ordinance  providing  for 
the  census.  They  were  appointed  by  the 
mayor,  confirmed  by  the  common  council, 
and  took  the  oaths  of  office  required  by 
law.  Until  their  complete  and  certiiled  work 
is  impeached  by  proper  and  sufficient  evi- 
dence, it  must  be  given  the  credit  and  pre- 
sumption accorded  by  law  to  all  other  offi- 
cial acts. 

Appellants'  principal  complaint  is  that  the 
enumerators  were  assigned  to  their  respec- 
tive wards,  each  taking  the  list  of  bis  ward; 
and  that  the  act  of  the  mayor  and  council  in 
having  three  of  the  wards  subsequently  re- 
canvassed  by  one  of  the  enumerators  was 
unauthorized  by  the  ordinance,  and  was  in 
fact  void.  Four  enumerators  were  appoint- 
ed. The  ordinance  did  not  confine  any  of 
them  to  any  particular  part  of  the  work. 
Any  of  them,  therefore,  was  authorized  to  do 
any  part  of  it  that  the  council  or  mayor  may 
designate;  and  if  one  committed  errors,  or 
otherwise  failed  in  his  work,  another  might 
go  over  it  and  correct  It  The  object  being 
to  attain  accuracy  as  near  as  possible,  all 
the  usual  aids  and  checks  commonly  em- 
ployed to  that  end  were  projier.  The  enumer- 
ation was  not  complete  until  the  result  was 
declared  by  the  ordinance  of  the  council 
adopting  the  completed  work  of  their  enu- 
merators. One  of  the  enumerators  —  P.  J. 
Murphy,  the  one  selected  to  retake  the  enu- 
meration in  three  of  the  wards— was  an  ex- 


perienced assessor,  had  for  20  years  or  longer 
been  engaged  as  county  or  city  assessor  m 
taking  somewhat  similar  lists  In  Daviess 
county  and  the  city  of  Owensboro,  bad  lived 
for  many  years  In  that  city,  and  was  both 
well  acquainted  with  Its  Inhabitants  and  pe- 
culiarly qualified  tor  the  duties  of  his  of- 
fice. His  previous  selection  for  such  work 
by  the  people  of  those  communities  attests 
alike  his  qualiflcatiotts  and  character.  He 
says  he  did  the  work  carefully,  and  as  accu- 
rately as  was  possible;  that  true  records 
were  made  and  returned  to  the  city  clerk, 
which  were  shown  to  be  in  his  custody  while 
the  proof  was  being  token  In  this  case. 
There  is  no  evidence  of  fraud,  not  a  scintilla. 
The  mistakes  shown  in  the  work  of  Murphy 
were  not  as  many  as  20  all  told.  There  was 
an  entire  failure  of  proof  to  sustain  appel- 
lants' charges.  The  record,  as  completed, 
was  a  public  one;  was  open  to  appellants' 
Inspection.  Certain  evidence  of  errors  call- 
ed out  by  their  cross-examination  of  Murphy 
indicates  that  they  did  Inspect  it  We  must 
presume  that  they  called  attention  to  every 
error  discoverable  by  such  Inspection;  for, 
while  It  would  be  exceedingly  difficult  to 
prove  that  a  census  did  not  contain  all  the 
Inhabitants,  it  la  comparatively  a  simple 
matter  to  show  from  such  record  that  It 
contained  duplications,  and  names  of  per- 
sons not  In  fact  resident  in  the  city,  If  such 
were  the  facts.  Appellants'  failure  to  show 
these  facts  persuades  us  that  they  did  not  ex- 
ist 

In  view  of  the  conclusion  at  which  we  have 
arrived  on  the  material  Issues  in  tbe  case, 
we  deem  it  unnecessary  to  notice  certain 
matters  of  practice  alluded  to  In  argument 

The  judgment  of  the  circuit  court  refusing 
the  injunction  and  dismissing  the  petition  is 
affirmed. 

MARKS  h  STIX  v.  GAUSB  et  al. 

(Court  of  Appeals  of  Kentucky.     March  12, 

1903.) 

ATTACHMENT— OROUNDS-PROPRIBTT-SUP- 

FICIENCY  OP  ALLEQATIONS. 

1.  Civ.  Code,  g  237,  provides  that  an  eqoitable 
action  for  Indemnity  may  be  brought  by  a  cred- 
itor before  the  debt  matures  if  there  exists 
aKainst  defendant  any  of  the  grouuds  for  an  at- 
tachment mentioned  in  section  191,  snbsecs. 
3-8.  Section  IM,  subsec.  G,  authorizes  an  at- 
tachment where  the  defendant  is  about  to  re- 
move or  has  removed  his  property  oat  of  the 
state,  not  leaving  enough  to'  satisfy  creditors. 
Held,  that  in  a  suit  under  section  237  it  was  suf- 
ficient to  allege  the  grounds  mentioned  in  sec- 
tion 194,  subsec.  6,  withont  also  alleging  that 
neither  of  the  defendants  had  sufficient  property 
in  the  state  subject  to  execution  to  satisfy  ths 
demand  sued  on;  thongh  the  latter  allegation 
would  be  necessary  in  a  suit  under  section  194, 
subsec.  8.  authorizing  an  attachment  in  an  ac- 
tion for  the  recovery  of  money  if  the  defendant 
have  no  property  in  the  state  subject  to  execu- 
tion, the  collection  of  which  will  be  endangered 
by  delay  in  obtaining  judgment  or  a  return  of 
no  property  found. 

Appeal  from  circuit  court.  Rowan  county. 
"Not  to  be  officially  reported." 
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Actton  by  Marks  &  Stlz  against  A.  3. 
Ganse  and  othen.  From  a  Judgment  dis- 
missing plaintiffs'  petition,  entered  on  sus- 
taining a  demnrrer  thereto,  plaintiffs  appeal. 
Reversed. 

J.  O.  Wbitt  and  J.  B.  Olark,  for  appellants. 
"W.  A.  Young,  G.  B.  Oaywood,  and  EL  W. 
Senff,  for  appellees. 

BURNAM,  O.  J.  On  the  12th  day  of  July, 
1901,  appellants,  Marks  &  Stlz,  brought  this 
suit  in  equity  In  the  Rowan  circuit  court 
against  the  appellees  upon  a  note  for  $470.26, 
dnted  the  2d  of  February,  1901,  and  due  on 
the  2d  day  of  August,  1901,  with  Interest 
from  date,  which  had  been  executed  and  de- 
livered to  them  by  the  appellees.  The  suit 
was  brought  under  section  237  of  the  Civil 
Code  for  Indemnity.  The  petition  is  In  the 
noual  form,  and  then  goes  on  to  allege  that 
the  defendants,  A.  J.  Ganse  and  Martha 
Gnnse,  are  about  to  depart  from  the  state, 
and  are  alMut  to  move  out  of  the  state  their 
property,  or  a  material  part  thereof,  not 
leaving  enough  therein  to  satisfy  the  claim 
sued  on,  or  claims  of  other  creditors;  that  A. 
J.  and  Martha  Gause  are  principals  in  the 
note,  and  Wilson  security.  The  necessary 
affidavit,  bond,  et  cetera,  having  been  exe- 
cuted, a  general  attachment  Issued  against 
the  property  of  the  defendants,  A.  J.  and 
Martha  Gause,  which  was  levied  upon  a 
stock  of  goods  in  the  bouse  of  the  defend- 
ants, and  which  was  discharged,  upon  mo- 
tion of  the  defendants,  by  the  circuit  Judge 
of  that  Judicial  district  on  the  20th  day  of 
July,  1901,  and  which  was  reinstated  by  a 
Judge  of  this  court  on  the  Ist  day  of  August 
thereafter.  The  defendants,  Gause  and  wife, 
filed  a  general  demurrer  to  plaintiffs'  peti- 
tion, which  was  sustained,  and  plaintiffs  de- 
clining to  plead  further,  their  petition  was  dis- 
missed, and  from  ttiat  Judgment  they  appeal. 

It  is  Insisted  that  the  petition  Is  fatally 
defective  In  that  it  fails  to  allege  that  nei- 
ther of  the  defendants  had  sufBclent  property 
In  this  state  subject  to  execution  sufficient 
to  satisfy  the  demand  sued  on,  and  that  the 
collection  thereof  would  be  endangered  by 
delay  fn  obtaining  a  Judgment  or  return  of 
no  property  found.  In  support  of  this  con- 
tention they  refer  to  Francis  v.  Burnett,  84 
Ky.  30,  and  Dunn's  Trustee  v.  McAlpln  & 
Co.,  90  Ky.  83,  18  S.  W.  363.  The  attach- 
ments In  both  of  the  cases  relied  on  were 
sued  out  under  subsection  8  of  section  194 
of  the  Civil  Code.  This  ground  of  attach- 
ment is  not  based  upon  the  Idea  that  the  de- 
fendant is  a  wrongdoer,  or  contemplated  any 
wrongdoing  with  reference  to  his  creditors. 
He  may  be  subjected  to  this  remedy  though 
bis  honesty  Is  unquestioned.  And  It  was 
very  properly  held  that  to  authorize,  an  at- 
tachment upon  this  ground,  where  two  or 
more  obligors  were  sued  on  the  same  debt. 
It  was  not  sufficient  to  allege  that  one  of 
them  did  not  have  sufficient  property  In  the 


state  subject  to  execution  to  satisfy  the  de- 
mand, and  that  It  would  be  endangered  by 
delay,  etc.;  but  that  this  allegation  must  be 
made  as  to  each  of  the  Joint  obligors  to  au- 
thorize an  attachment 

This  proceeding  was  not  Instituted  under 
the  section  on  which  those  suits  were  predi- 
cated, but  under  section  237  of  the  Civil 
Code,  which  reads:  "Before  a  debt  or  liabil- 
ity upon  a  contract  becomes  due  or  matures, 
an  equitable  action  for  Indemnity  may  be 
brought  by  a  creditor  against  his  debtor,  by 
a  surety  against  his  principal;  or  by  one  who 
Is  Jointly  liable  with  another  for  such  debt 
of  Uablllry  against  the  latter.  •  •  •  Sub- 
sec.  2.  If  there  exists  against  the  defendant 
any  of  the  grounds  for  an  attachment,  which 
are  mentioned  In  sub-sections  8,  4, 6,  6,  7,  and 
8  of  section  194." 

A  wholly  different  state  of  fact  Is  present- 
ed where  one  of  several  co-obligors  Is  about 
to  dispose  of  his  property  with  a  fraudulent 
Intent  to  cheat  his  creditors.  In  this  state  of 
case,  notwithstanding  there  may  be  other  co- 
obligors  amply  good  for  the  debt,  and  it  !<< 
not  endangered  by  delay,  etc.,  the  creditor  ■ 
entitled  to  avail  himself  of  the  remedy  ci 
attachment,  and  all  that  he  has  to  allege 
with  reference  to  the  particular  debtor,  to 
entitle  him  to  the  remedy.  Is  that  he  has 
done  or  Is  about  to  do  some  of  the  acts  de- 
nounced in  subsections  3,  4,  6,  6,  7,  and  8  of 
section  194. 

In  our  opinion  the  petition  contains  every 
averment  necessary  to  support  a  cause  of  ac- 
tion, and  the  trial  court  erred  In  sustaining 
a  demurrer. 

For  reasons  Indicated,  the  Judgment  is  re- 
versed, and  cause '  remanded  with  instruc- 
tions to  overrule  the  demurrer. 


HATS  et  al.  v.  ISON  et  al. 

(Court  of  Appeals  of  Kentucky.     March  12, 

1903.) 

TRESPASS— CUTTINa  TIMBER— PROOF  OP  TI- 
TLE—EVIDENCE— HAPS— APPEAL.. 

1.  Where  in  trespass  a  map  was  attached  to 
the  record  on  appeal,  but  it  did  not  appear 
that  the  map  was  introduced  In  evidence,  or 
that  the  map  attached  was  the  one  used  at  the 
trial,  it  conld  not  be  considered. 

2.  Where  a  witness  testified  that  he  made  a 
map  of  the  premises  in  question  from  his  broth- 
er's notes,  but  there  was  no  evidence  of  the  cor- 
rectness of  the  notes,  the  map  was  inadmissible 

3.  Where,  in  trespass  for  cutting  timber, 
plaintiff's  title  was  put  in  issue  by  the  answer, 
and  at  the  trial  plaintiS  failed  to  introduce  his 
deed  of  the  land  in  evidence,  or  make  any  proof 
of  title,  a  verdict  was  properly  directed  for  de- 
fendant. 

Appeal  from  circuit  court,  Letcher  county. 

"Not  to  be  officially  reported." 

Action  by  David  Hays  and  another  against 
D.  D.  Ison  and  another.  From  a  Judgment 
In  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Hall  &  Baker,  David  Hays,  W.  F.  Hall, 
and  Ira  Fields,  for  appellants.  J.  G.  Forest- 
er, for  appellees. 
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BARKER,  J.  The  appellants,  DhtM  Hays 
and  Jonathan  L.  Holcomb,  Instituted  this 
action  In  the  Letcher  circuit  court  against 
the  appellees,  D.  D.  laon  and  Jesse  Holcomb, 
to  recover  damages  for  a  trespass  alleged  to 
have  been  committed  by  them  on  the  prop- 
erty of  appellants.  The  petition  states: 
That  David  Hays  and  Jonathan  L.  Holcomb 
"at  all  times  on  and  after  the  6th  day  of 
October,  1SS9,  were  and  are  the  owners 
of  about  two  hundred  i>oplar,  ash,  and  cu- 
cumber trees  standing  on  the  land  of  John 
Holcomb.  These  lands  are  situated  In  Letch- 
er county,  Kentucky."  Then  follows  a  de- 
scription by  metes  and  bounds.  "That  the 
defendants,  D.  D.  Ison  and  Jesse  Holcomb, 
by  themselves,  agents,  and  employes,  on  the 
9th  day  of  October,  1899,  and  since  plain- 
tiffs' purchase  of  said  timber,  unlawfully, 
forcibly,  and  without  right  entered  upon 
said  land,  and  cut  down  117  of  said  trees,  to 
plaintiffs'  damage  in  the  sum  of  |500."  The 
answer  of  appellees,  who  were  defendants 
below,  puts  In  Issue  the  ownership  of  appel- 
lants to  the  trees  in  dispute,  and  also  de- 
nies the  trespass  In  manner  and  form  as 
stated  In  the  petition.  By  affirmative  allega- 
tions It  sets  up  title  In  appellee  Jesse  Hol- 
comb to  the  land  on  which  the  trees  are 
said  to  have  been  cut,  and  further  pleads 
that  the  contract  of  purchase  of  the  trees  In 
question  was  champertoua,  because  the  land 
on  which  they  stood  was  In  the  actual,  ad- 
verse possession  of  Jesse  Holcomb  at  the 
time  It  was  made.  The  reply  of  appellants 
placed  in  Issue  all  of  tiie  affirmative  allega- 
tions of  the  answer.  On  trial  of  the  case  In 
the  Letcher  circuit  court,  after  -appellants 
had  Introduced  all  of  their  evidence,  appel- 
lees moved  the  court  for  a  peremptory  In- 
struction to  the  Jury  to  find  a  verdict  In  th'eir 
favor,  which  was  sustained.  Appellants' 
motion  for  a  new  trial  having  been  over- 
ruled, they  have  brought  the  case  to  this 
court  on  appeal. 

The  only  question  Involved  here  is  the 
correctness  of  the  Judgment  of  the  court  In 
sustaining  the  motion  of  appellees  for  a  per- 
emptory Instruction.  The  bill  of  exceptions 
recites  that  all  of  the  evidence  introduced 
on  the  trial  of  the  case  is  contained  in  the 
transcript  of  the  notes  of  the  official  ste- 
nographer, which  Is  filed  In  the  record,  and 
properly  certified.  We  find  attached  to  the 
transcript  In  this  case  a  large  map,  and  sev- 
eral of  the  witnesses  epeak  as  if  they  had 
before  them  a  map  of  the  land  In  dispute, 
but  It  nowhere  appears  that  any  map  was 
Introduced  In  the  evidence,  or  that  the  par- 
ticular map  attached  to  the  record  was  the 
one  used  on  the  trial  In  the  circuit  court. 
On  the  subject  of  some  map,  which  appears 
to  have  been  used  at  the  trial,  plaintiffs  In- 
troduced Steven  Falrchild,  who  testifies  as 
follows:  "Q.  Tell  the  Jury  whether  or  not 
you  surveyed  the  land  and  made  that  map. 
A.  Yes,  air.  Q.  Tell  the  Jury  what  you 
know  about  the  correctness  of  that  map. 


A.  I  made  the  map  from  my  brother's  notes, 
and  I  presume  it  is  correct."  No  evidence 
was  introduced  to  show  that  the  notes  from 
which  the  map  was  made  were  correct  or 
true.  It  thus  appears  that  the  map  used  by 
the  witnesses  was  neither  put  In  evidence, 
nor  was  Its  correctness  established  by  tes- 
tlmosy. 

The  appellants  claim  titie  to  the  trees  cat 
down  by  deed  from  John  Holcomb,  who, 
they  all^e,  is  the  owner  of  the  land  on 
which  the  trees  stood.  Although  their  titie 
to  the  trees  was  put  in  Issue  by  the  answer, 
the  deed  from  John  Holcomb  to  them  was 
not  Introduced  as  evidence  upon  the  trial. 
The  appellant  David  Hayes,  In  testifying, 
speaks  of  this  deed  as  If  he  had  It  In  his 
hands  at  the  time  his  testimony  was  given; 
but  the  deed  Itself  was  not  introduced  In  evi- 
dence, nor  Is  It  copied  in  the  transcript. 

There  seems  to  have  been  a  survey  made 
by  one  James  Caudlll,  the  official  surveyof 
of  Letcher  county,  of  the  property  In  qoes- 
tion,  for  the  purpose  of  the  trial  to  be  had 
between  appellants  and  appellees;  and  this 
officer  was  introduced  for  the  purpose  of  tes- 
tifying with  reference  to  this  survey  and  his 
report,  but  the  report  was  not  introduced 
as  evidence,  or  read  to  the  Jory,  so  far  as 
the  bill  of  exceptions  shows. 

The  ownership  of  the  timber  described  In 
the  petition  having  been  placed  in  Issue  by 
the  answer.  It  was  necessary  for  the  appel- 
lants to  establish  their  disputed  title  by  an 
exhibition  of  the  deed  from  John  Holcomb. 
under  which  they  claim.  As  the  bill  of  ex- 
ceptions shows  that  they  failed  to  do  this, 
the  circuit  Judge  was,  of  necessity,  compelled 
to  sustain  the  motion  for  a  peremptory  In- 
struction to  the  Jury  to  find  for  the  defend- 
ant; wherefore  the  Judgment  is  affirmed. 


MYERS  et  al.  v.  PEDIGO  et  aL 

(Court  of  Appeals  of  Kentucky.    March  10, 

1903.) 

JTJDOMBNT— COLLATBRAL    ATTACK-JURISDIC- 
TION—SUBJECT-MATTER  OF  SUIT— PKH- 
SONS    OF  DBFaNDANTS. 

1.  The  Judgment  of  a  circuit  court.  In  a  suit 
by  a  purchaser  of  an  incumbered  homestead 
from  a  widow  (who  with  the  proceeds  of  the 
sale  discharges  the  Incnmbrance,  and  then  with 
her  infant  children  removes  from  the  state) 
against  the  widow  and  children  to  declare  his 
deed  valid,  or  else  to  subrogate  him  to  the  mort- 
gagee's rights  and  resell  the  property  in  satis- 
faction of  the  lien,  is  not  open  to  collateral  at- 
tack as  void  for  want  of  jnriBdiction  of  the  sab- 
Ject-matter. 

2.  A  Judgment  of  a  drcnit  court  against  non- 
resident infant  defendants,  who  have  been  serr- 
ed  by  warning  order,  and  represented  by  an  at- 
torney appointed  for  them  by  the  court,  is  not 
open  to  collateral  attack  as  void  for  want  of 
Jurisdiction  of  the  persons  of  such  defendants, 
thongh  no  guardian  ad  litem  was  appointed. 

Appeal  from  circuit  court  Barren  county. 

"Not  to  be  officially  reported." 

Suit  by  Charles  Pedlgo  and  others  against 
Robert  Myers  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 
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Geo.  T.  Duff,  for  appellants.    Balrd  &  Rich- 
ardson and  W.  L.  Porter,  for  appellees. 

BARKER,  J.  EL  P.  Fedlgo  died  intestate 
October  6,  1883,  a  resident  of  the  dty  of 
Glasgow,  Barren  county,  Ky.  He  left  a  wid- 
ow, Mary  E.  Fedlgo,  and  four  Infant  chil- 
dren, Charles  Fedlgo,  Carrie  Fedlgo,  Amoe 
Fedlgo,  and  Ellen  Fedlgo  (now  MatiUo).  De- 
cedent was  the  owner  of  several  lots  in  Glas- 
gow, upon  which  he  resided  at  the  time  of  his 
deatii,  and  In  which  he  had  a  homestead 
right.  This  property  was  worth  considera- 
bly less  than  $1,000,  and  upon  it  there  was  a 
mortgage  to  George  B.  Fedlgo  to  secure  an 
indebtedness  of  ^25.  After  the  death  of  S. 
P.  Fedlgo,  his  widow,  presumably  being  una- 
ble to  pay  <^  the  mortgage,  sold  the  home- 
stead, by  a  deed  of  general  warranty,  to  ap- 
pellant Robert  Myers  for  the  sum  of  |525, 
out  of  which  she  paid  off  and  discharged  the 
mortgage  debt  to  George  E.  Fedlgo,  and  then, 
with  her  children,  moved  to  Indianapolis, 
Ind.,  where  they  have  since  resided.  In  1881, 
Robert  Myers,  evidently  becoming  doubtful 
as  to  bis  title  to  the  property  under  the 
deed  from  the  widow,  instituted  an  action 
in  the  Barren  circuit  court  against  her  and 
her  children.  In  his  petition  he  set  up  sub- 
stantially the  facts  above  stated  in  reference 
to  the  property,  and  the  sale  to  him,  and 
the  payment  of  the  mortgage,  praying  that 
bis  title  be  quieted;  that  the  defendants  be 
adjudged  to  have  no  interest  in  the  land,  and 
that  a  commissioner's  deed  be  ordered,  con- 
veying the  property  to  him  free  from  any 
claim  of  theirs;  or,  if  that  could  not  be  done, 
that  he  be  adjudged  to  have  a  lien  by  sub- 
rogation on  the  property  in  question  to  the 
extent  of  the  mortgage  paid  off  with  the  pur- 
chase money  paid  by  him  to  the  widow,  and 
that  the  pioiwrty  be  sold  for  the  purpose  of 
reimbursing  him  for  his  debt,  interest,  and 
costs.  Affidavit  having  been  made  as  to  their 
nonresidency,  the  appellees  and  their  mother 
were  proceeded  against  by  warning  order, 
and  W.  Tj.  PcKter,  an  attorney  of  the  Barren 
circuit  court  bar,  was  appointed  attorney  for 
them,  and  afterwards  made  report  of  his 
acts,  as  such  officer,  to  the  court.  After  the 
expiration  of  60  days,  the  defendants  being 
properly  before  the  court  by  warning  order, 
the  case  was  submitted,  and  a  Judgment  ren- 
dered devesting  the  defendants  of  all  title 
to  the  property  described  in  the  petition,  and 
ordering  its  conveyance  by  the  commissioner 
to  plaintiff  Robert  Myers.  This  Judgment 
was  entered  on  the  16th  day  of  April,  1891. 
After  receiving  the  commissioner's  deed,  Rob- 
ert Myers  conveyed  a  part  of  the  property  In 
question  to  J.  W.  Brooks.  On  the  Slst  day 
of  July,  1901,  the  appellees,  who  were  the 
defendants  in  the  case  of  Myers  against  Fe- 
dlgo before  mentioned,  having  all  arrived  at 
full  age,  instituted  this  action  In  the  Barren 
circuit  court  to  recover  the  property  in  ques- 
tion from  the  appellanta,  Robert  Myers  and 
J.  W.  Brooks. 


It  Is  not  necessary  to  take  further  note  of 
the  pleadings  in  this  case,  or  the  issues  made 
thereby,  further  than  to  say  that  the  appel- 
lees' right  to  recover  the  land  In  question 
from  the  appellants  depends  upon  the  ques- 
tion as  to  whether  or  not  the  former  Judg- 
ment of  the  Barren  circuit  court,  entered  in 
the  case  of  Myers  against  Fedlgo,  was  void, 
or  merely  erroneous;  If  it  Is  void,  then  it  may 
be  attacked  collaterally,  and  affords  no  pro- 
tection to  the  appellants,  Robert  Myers  and 
J.  W.  Brooks,  who  claim  by  virtue  of  its 
validity.  If  it  is  merely  erroneous,  then  the 
appellees  must  fail,  for  the  reason  that  an 
erroneous  Judgment  cannot  be  vacated  by  col- 
lateral attack,  such  as  is  made  herein.  This 
proposition  of  law  has  been  decided  by  this 
court  so  often  that  It  is  not  necessary  to  cite 
the  cases.  Did,  then,  the  Barren  circuit 
court,  in  1891,  have  Jurisdiction  of  the  sub- 
ject-matter brought  before  It  by  the  petition 
of  Robert  Myers  against  Mary  E.  Fedlgo, 
the  widow  of  S.  F.  Fedlgo,  and  her  infant 
children?  Myers  presented  to  the  court  his 
claim  to  the  property,  which  was  the  deed 
from  Mary  E.  Fedlgo  to  him,  and  he  also  pre- 
sented the  facts  of  the  payment  of  money 
by  him  to  relieve  the  homestead  mortgage, 
and  submitted  to  the  court  two  propositions: 
First  That  the  deed  was  valid,  and  vested 
him  with  a  fee-simple  title  to  the  property 
as  against  appellees  and  their  mother.  Sec- 
ond. If  that  was  found  unsound,  that  he  was 
entitled  by  subrogation  to  a  lien  on  the  prop- 
erty in  question,  and  an  enforcement  thereof 
for  the  purpose  of  reimbursing  him  for  his 
outlay.  The  proceeding  was  entirely  In  rem. 
If  the  Barren  circuit  court  had  no  right  to 
pass  upon  this  claim  of  Robert  Myers,  then 
no  court  had  such  Jurisdiction.  There  was 
no  tribunal  in  which  he  could  have  his  rights 
adjudicated  except  the  Barren  circuit  court 
In  Freeman  on  Judgments,  §  118,  it  is  said: 
"The  power  to  hear  and  determine  the  cause 
is  jurisdiction."  It  seems  to  us  clear  that 
the  Barren  circuit  court  had  the  right  to  hear 
and  determine  the  matter  in  dispute  between 
Robert  Myers  and  the  appellees;  and,  they 
having  been  constructively  summoned,  It  had 
Jurisdiction  both  of  the  subject-matter  and  the 
persons  of  the  parties.  The  Infant  defend- 
ants being  properly  before  the  court  by  warn- 
ing order,  and  having  an  attorney  appointed 
for  them  as  nonresidents,  the  Judgment  was 
not  void  as  against  them,  for  the  reason  that 
no  guardian  ad  litem  was  appointed  for  them, 
or  defense  made  by  him  for  them.  Oliver  v. 
Park,  etc.  (Ky.)  39  8.  W.  423;  Norfleet's 
Adm'r  V.  Logan  (Ky.)  54  S.  W.  713;  and 
Simmons  v.  McKay,  5  Bush,  26. 

It  may  be  conceded  that  the  Judgment  de- 
vesting appellees  of  their  interest  in  the  land 
hi  question  was  erroneous,  but,  not  being 
void,  they  cannot  vacate  It  by  the  collateral 
attack  instituted  In  this  action.  As  nonres- 
idents, they  had  five  years  after  the  rendition 
of  the  Judgment  to  vacate  it  upon  proper 
showing  under  section  414  of  the  Civil  Code 
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of  Practice,  wblcb  1b  as  follows:  "A  defend- 
ant against  whom  a  Judgment  may  have  been 
rendered  npon  constmctlTe  service  of  a  sum- 
mons, and  who  did  not  appear,  may,  at  any 
time  within  five  years  after  the  rendition  ol 
the  Judgment,  move  to  have  the  action  re- 
tried; and,  security  for  the  costs  being  giv- 
en, shall  be  admitted  to  make  defense;  and 
thereupon  the  action  shall  be  retried,  as  it 
there  had  been  no  Judgment;  and,  upon  the 
new  trial,  the  court  may  confirm  the  Judg- 
ment or  modify  or  set  it  aside;  and  may  or- 
der the  plaintiff  to  restore  any  money  of 
such  defendant  paid  to  him  under  it,  or  any 
property  of  the  defendant  obtained  by  the 
plaintiff  under  it  and  yet  remaining  in  bis 
possession,  and  pay  to  the  defendant  tbe 
value  of  any  property  which  may  have  been 
talien  under  an  attachment  In  the  action,  or 
under  the  Judgment,  and  not  restored."  Or, 
as  infants,  they  might,  at  any  time  up  to  one 
year  after  reaching  their  majority,  have  open- 
ed the  Judgment,  under  section  391  of  the 
Code,  which  Is  as  follows:  "An  Infant— oth- 
er than  a  married  woman— may,  within 
twelve  months  after  attaining  the  age  of 
twenty-one  years,  show  cause  against  a  Judg- 
ment, unless  it  be  for  a  tort  done  by,  or  for 
necessaries  furnished  to,  the  infant;  or  un- 
less It  be  rendered  npon  a  set-off  or  counter- 
claim stated  In  an  answer;  but  the  vacation 
of  such  Judgment  shall  not  affect  the  titie  of 
a  bona  fide  purchaser  under  it"  Appellees 
did  not  proceed  under  either  section  of  the 
Code  mentioned,  and,  as  the  time  has  long 
since  expired  In  wblcb  they  may  do  so,  those 
remedies  are  denied  them. 

The  Judgment  is  reversed,  with  directions 
to  dismiss  the  petition. 


NEW  YORK  LIFE  INS.  CO.  ▼.  N.  L.  CURRY 
&  BRO. 

(Conrt  of  Appeals  of  Kentucky.     March  11, 
1903.) 

LiOAN  FROM  INSURANCE  COHPAKT— POUCT  A8 
COLliATBHAlr-DBFADLT— PORFEITURH. 

1.  A  provigion  in  a  contract  of  loan  from  an 
insurance  company  for  which  its  paid  up  policy 
is  pledged  as  collateral,  that  on  default  in  pay- 
ment of  interest  for  30  days  the  policy  shall, 
at  the  comiiany's  option,  be  surrendered  to  it 
at  the  customary  cash  surrender  value  then  al- 
lowed by  the  company  for  the  surrender  of  pol- 
icies of  that  class,  is  void. 

Appeal  from  circuit  court,  Mercer  county. 

•To  be  officially  reported." 

Suit  for  redemption  of  collateral  security 
by  N.  L.  Curry  &  Bro.  against  the  New  York 
Life  Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Willis  &  Willis  and  Humphrey,  Burnett  & 
Humphrey,  for  appellant  Gaither  &  Van- 
arsdall,  for  appellee. 

O'REAR,  J.  George  J.  Anderson  was  the 
holder  of  a  paid-up  policy  of  insurance  upon 
his  life  for  |030,  issued  by  the  appellant,  and 


payable  upon  tbe  death  of  tbe  Insured  to  tals 
estate.  Anderson  borrowed  $130  from  ap- 
pellant, and  executed  to  It  a  writing,  called 
a  "Loan  Agreement,"  by  which  he  pledged 
to  appellant  the  policy  to  secure  the  repay- 
ment of  the  loan.  Interest  on  the  loan  was 
payable  on  August  1st  of  each  year  (that  be- 
ing the  anniversary  of  the  insurance),  so 
long  as  the  principal  was  owing.  The  loan 
agreement  contained  the  following:  "It  Is 
agreed  that  Interest  at  the  rate  of  five  (5) 
per  cent  per  annum  shall  be  paid  npon  said 
loan  at  the  anniversary  of  the  insurance  next 
succeeding,  and  annually  thereafter,  at  the 
office  of  said  party  of  tbe  first  part  It  Is 
agreed  that  although  it  is  not  intended  that 
said  party  of  the  first  part  shall  demand  pay- 
ment of  said  loan  until  the  first  day  of  Au- 
gust, 1000,  on  which  date  said  loan  shall  be- 
come and  be  due  and  payable,  or  until  the 
death  of  the  party  whose  life  is  Insured  un- 
der said  i)olicy,  said  party  of  the  first  part 
reserves  the  right  to  demand  repayment  pro- 
vided said  interest  Is  not  duly  paid."  It  is 
further  provided  as  follows:  "It  Is  agreed 
that  In  the  event  of  the  default  of  any  pay- 
ment of  said  Interest  or  of  said  loan  or  of 
any  premium  on  said  policy  for  thirty  days 
after  they  shall  respectively  become  due  said 
policy  shall  be  deemed  to  be  and  shall  be  In 
effect  at  the  option  of  said  party  of  tbe  first 
part,  surrendered  to  said  party  of  the  first 
part  at  the  customary  cash  surrender  yalue 
then  allowed  by  said  party  of  tbe  first  part 
for  the  surrender  of  policies  of  this  class, 
■aid  party  of  the  first  part  in  that  case  being 
liable  to  said  party  of  the  second  part  for  the 
rettun  of  the  balance  only  of  said  cash  sni^ 
render  value  after  deducting  said  loan  and 
Interest  and  any  expenses  Incurred  thereon." 
And  further:  "It  is  agreed  that  said  party 
of  the  second  part  has  deposited  said  poli- 
cy and  Its  accumulations  with  said  party  of 
the  first  part  as  collateral  security  for  said 
loan,  on  tbe  terms  and  conditions  of  this 
agreement,  and  covenants  and  agrees  to  and 
with  said  party  of  the  first  part  to  abide  by 
and  perform  all  and  singular  the  stipulations 
and  agreement  contained  in  this  agreement" 
And  further:  "It  is  agreed  that  all  tbe  con- 
ditions, limitations  and  requirements  of  said 
policy  except  as  herein  expressly  modified, 
remain  in  full  force." 

On  the  1st  of  August,  1809,  when  the  in- 
terest on  the  1130  loan  became  due  and  pay- 
able according  to  the  terms  of  the  contract, 
It  was  not  paid;  nor  was  it  paid  for  more 
than  SO  days  thereafter;  nor  was  It  offered 
to  be  paid  until  nearly  8  months  after  Its  ma- 
turity. Appellant  then  refused  to  receive  it 
and  reinstate  the  insurance  (which  it  had 
canceled  as  forfeited  because  of  the  nonpay- 
ment of  interest  aa  provided  in  the  agreement 
above  copied),  unless  the  Insured  would  fur- 
nish a  certlflcate  of  his  then  good  health. 
That  he  did  not  do  so,  and,  possibly,  could 
not  have  done.  As  a  matter  of  fact  appel- 
lant admits  that  tbe  "accumulattons"  by- 
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potbecated  with  this  policy  as  collateral  to 
Its  loan  of  $130  -were,  when  included  in  the 
"cflsh  surrender  value  then  allowed"  by  ap- 
pellant on  this  class  of  policies,  some  912.47 
more  than  the  principal  and  interest  owing 
appellant  when  the  default  occurred.  Before 
the  Interest  above  named  became  due,  An- 
derson had  assigned  the  policy  for  value  to 
appellees,  his  creditors,  of  which  appellant 
had  notice  at  the  time.  Being  apprised  of 
the  appellant's  claim  of  the  forfeiture  of  the 
policy,  appellees  tendered  the  interest  and 
principal  of  Anderson's  loan,  and  offered  to 
redeem  the  policy  for  their  benefit  as  as- 
signees and  creditors.  Being  refused,  this 
suit  was  brought  to  compel  appellant  to  re- 
instate the  policy,  or  to  pay  its  value  above 
the  amount  of  appellant's  debt  and  interest, 
to  appellees.  That  excess  of  value  was  al- 
leged to  be  1300.  Appellant,  by  answer,  re- 
lied on  the  snrrender  and  cancellation  of  the 
policy  under  the  contract  and  conditions 
above  stated.  The  circuit  court  sustained  a 
demurrer  to  the  answer,  and  adjudged  that 
npon  the  payment  to  appellant  of  the  |130 
and  interest  that  it  reinstate  the  policy. 

This  appeal  Involves  the  validity  of  the 
clause  of  the  above  agreement  providing  for 
the  snrrender,  or  practically  for  the  forfei- 
ture, of  the  policy,  if  the  interest  on  the 
loan  was  not  promptly  paid  when  due.  By 
the  terms  of  this  writing,  if  the  loan,  or  its 
Interest,  was  not  repaid  when  due  under  the 
loan  agreement  the  policy  was  to  be  "sur- 
rendered'' to  the  Insurer  "at  the  customary 
cash  surrender  value  then  allowed  by  said 
party  for  the  surrender  of  policies  of  this 
class."  That  is,  pure  and  simple,  a  provision 
for  the  forfeiture  of  the  policy  upon  such 
terms  as  the  payee  of  the  note  may  require, 
and  at  its  option.  The  difference  between 
this  and  the  ordinary  unqnalifled  forfeiture 
lies  alone  In  the  extent  of  the  forfeiture.  It 
operates  as  an  enforced  conversion  without 
further  notice  to,  or  consent  of,  the  borrower, 
of  his  collateral.  If  he  fails  to  promptly  pay 
the  interest  upon  his  debt. 

The  contract  of  insurance  between  appel- 
lant and  Anderson  had  been  fully  executed 
so  far  as  Anderson  was  concerned.  He  had 
paid  all  that  he  was  required  to  pay  to  be 
entitled  to  receive  from  appellant  the  full 
sum  stipulated  to  be  paid— $63t>— at  his  death. 
The  1130  was  borrowed  from  appellant  since 
that  completion  of  the  contract 

The  courts  have  uniformly  held  In  favor 
of  the  Insurer  that  agreements  for  the  for- 
feiture of  the  policy  when  premiums  were 
not  paid  when  due  are  valid,  and  their  en- 
forcement Is  upheld.  This  is  said  to  be  be- 
cause "on  the  prompt  payment  of  the  pre- 
miums depends  the  mutuality  of  the  contract 
and  the  ability  of  the  insurance  company  to 
meet  its  obligations."  But  both  the  reason 
and  the  rule  are  restricted  to  the  matter  of 
premlmns  alone.  Forfeitures  are  disfavored 
In  law.  When  they  are  mere  penalties  for 
the  nonpayment  of  borrowed  money,  they 
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■re  not  allowed.  They  lead  to,  and  them- 
selves are,  unconscionable  oppressions  of  the 
unfortunate. 

The  question  in  this  case,  in  collateral 
form,  has  been  before  this  court  several 
times. 

In  St  Louis  Mot  Life  Ins.  Co.  v.  Origsby, 
10  Bush,  310,  a  policy  provided  that  if  the 
interest  npon  premium  notes  given  by  the 
insured  was  not  promptly  paid  when  due  it 
should  work  a  forfeiture  of  the  policy,  includ- 
ing all  that  had  been  paid  on  it  Bald  the 
court  (per  Lindsay,  J.):  "We  are  satisfied 
from  the  nature  of  the  contract  that  the  for- 
feiture was  intehded  as  a  penalty,  to  secure, 
not  the  ultimate,  but  the  prompt,  payment  of 
the  interest  to  become  due;  and  as  the  de- 
fault is  only  in  time,  and  as  the  company 
can  be  given  all  that  it  stipulated  to  receive, 
a  case  Is  presented  in  which  relief  can  and 
ought  to  be  afforded." 

In  Montgomery  v.  Phoenix  Mutual  Life  Ins. 
Co.,  14  Bush,  51,  the  question  was  whether 
a  failure  to  surrender  the  old  policy  and  to 
demand  a  paid-up  policy  for  the  lesser  sum. 
In  case  of  default  after  paying  a  certain 
number  of  premiums,  forfeited  the  insur- 
er's rights.  This  court  (per  Gofer,  J.)  held 
that  time  was  not  of  the  essence  of  the  un- 
dertaking; that  the  clause  for  a  forfeiture 
was  repugnant  to  the  policy  of  the  law,  and 
was  contradistinguished  from  conditions 
precedent.  The  court  quoted  approvingly 
the  following  section  from  Story's  Equity,  i 
1314:  "Wherever  a 'penalty  Is  inserted  mere- 
ly to  secure  the  performance  or  enjoyment 
of  a  collateral  object  the  latter  is  considered 
as  the  principal  Intent  of  the  instrument,  and 
the  penalty  Is  deemed  only  as  accessory,  and 
therefore  as  intended  only  to  secure  the  due 
performance  thereof,  or  the  damage  really 
incurred  by  the  nonperformance.  In  every 
such  case  the  true  test  by  which  to  ascertain 
whether  relief  can  be  bad  in  equity  is  to  con- 
sider whether  compensation  can  be  made  or 
not" 

In  North  Western  Mutual  Life  Ins.  Co.  r. 
Fort's  Adm'r,  82  Ky.  269,  the  question  was 
whether  the  failure  of  the  insured  to  pay 
promptly  the  interest  on  certain  premium 
notes  voided  the  policy  under  a  provision 
which  declared,  "which  interest  shall  be 
paid  annually  or  the  policy  be  forfeited." 
The  court  (per  Lewis,  J.)  held:  "Here  the 
default,  if  any  has  occurred,  is  not  of  the 
substance  of  the  contract  but  In  the  time 
of  the  payment  of  Interest,  and  the  company 
can  be  given  all  that  it  stipulated  to  receive. 
On  the  other  hand,  to  forfeit  the  whole  poli- 
cy on  account  of  default  in  time  of  payment 
of  the  Interest,  which  formed  but  a  small 
part  of  the  consideration,  and  which  the  com- 
pany is  secured  In  the  full  payment  of,  if  not 
already  paid,  would  Impose  npon  the  assured 
the  entire  loss  of  the  premiums  actually  paid. 
A  forfeiture  under  such  circumstances  would 
be  extremely  oppressive,  and  If  provided  for 
between  individuals  concerning  any  ordlnar; 
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btialneas  transaction  be  tafeld  as  In  the  nature 
of  a  penalty." 

The  luter  case  of  Mutual  Life  Ins.  C!o.  t. 
Jarboe.  102  Ky.  80,  42  S.  W.  1087,  89  L.  R. 
A.  604,  80  Am.  St.  Rep.  343,  was  quite  simi- 
lar to  Montgomery  t.  Phoenix  Mut  Life  Ins. 
Co.,  supra.  It  was  there  reasserted  (per 
Guffy,  J.):  "Time  Is  not  generally  of  the  es- 
sence of  contracts.  Story's  Equity,  |  776L 
It  may  be  so  when  the  contract  is  executory 
on  both  sides,  or  when  the  nature  of  the 
transaction  or  the  stipulation  of  the  parties 
shows  It  was  80  intended  by  them.  But  when 
the  defendant  has  received  the  entire  consid- 
eratiou  for  performance  on  tiis  part,  and  has 
no  ottier  defense  except  that  the  plalutifl 
did  not  come  within  the  stipulated  time  to 
demand  i)erformance,  we  are  not  acquatoted 
with  any  authority  or  legal  principle  upon 
which  such  a  defense  can  be  upheld  In  a 
court  of  equity." 

Also,  see  Manhattan  Life  Ins.  Oo.  7.  Pat- 
terson (Ky.)  eo  S.  W.  383,  53  L.  R.  A.  378: 
Washington  Life  Ins.  Co.  v.  Miles  (Ky.)  06 
S.  W.  740. 

In  all  of  these  cases  the  failure  relied  on 
as  a  forfeiture  was  connected  with  the  ex- 
istence of  the  original  contract  of  Insurance. 
It  was  not  always  easy  to  distinguish  between 
the  legal  principles  governing  the  right  to 
provide  for  forfeiture  because  of  nonpayment 
of  premium  notes  and  the  nonpayment  of  in- 
terest on  premium  notes.  The  evident  aim 
of  the  insurers  was  to  bring  the  Interest  upon 
the  notes  within  the  principles  governing  the 
notes  themselves.  The  court,  however,  noted 
a  disthictlon,  and  applied  It. 

In  the  case  at  bar  there  Is  no  perceivable 
reason  wtiy  the  insurance  company  lending 
the  money  is,  or  can  be,  in  a  different  posi- 
tion from  any  other  lender  of  the  money  had 
the  policy  been  assigned  to  the  latter  as  col- 
lateral, and  a  default  in  payment  of  the  In- 
terest had  occurred.  If  it  loans  money  on  its 
policies  held  by  its  policy  holders,  its  rights 
as  lender  are  exactly  what  they  would  be  if. 
Instead  of  the  policies,  the  borrower  pledged 
stocks,  bonds,  or  policies  in  other  companies, 
or  gave  a  chattel  or  real  estate  mortgage  to 
secure  the  loan.  There  is  nothing  in  appel- 
lant's business,  or  charter  rights,  so  far  as 
we  are  advised,  which  entitles  it  to  privileges 
when  loaning  its  money  not  enjoyed  general- 
ly by  banks,  trust  companies,  and  other  cor- 
porations and  individuals. 

We  are  of  opinion  that  the  provision  In  the 
loan  agreement  for  a  surrender  or  forfeiture 
of  the  policy  upon  the  nonpayment  of  the  In- 
terest upon  the  loan  is  void. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

DTER  V.  BALLINGER. 

(Court  of  Appeals  of  Kentucky.     March  10, 

1903.) 

PAHTNBR8HIP—ACC0UNTIN0— COSTS. 

1.  Where  defendant  made  no  effort  to  have 
a  partnership  account  with  plaintiff  settled  for 


more  tlian  four  years  after  the  close  of  the 
partnership,  and  until  he  was  sued  on  another 
account,  and  then  set  up  a  counterclaim  based 
on  the  partnership  account,  a  judgment  that 
the  cost  of  settling  snch  account  be  borne 
equally  by  the  parties  was  not  eiror. 

Appeal  fn»n  circuit  court,  Clinton  ooimty. 

"Not  to  be  officially  reported." 

Action  by  F.  M.  Balllnger  against  J.  B. 
Dyer.  From  a  Judgment  in  favor  of  defend- 
ant for  only  a  portion  of  his  connterdalm, 
based  on  a  partnership  account,  and  that  tbe 
costs  of  settling  such  account  be  borne  equally 
by  the  parties,  he  appeala    Affirmed. 

L.  O.  Campbdl,  for  appellant  Bertram  A 
Bertram,  for  appellee. 

PAYNTER,  J.  The  appellee,  Balllnger. 
sned  the  appellant  on  a  merchandise  account, 
and  asked  for  Judgment  in  the  sum  of  $55.06. 
The  appellant  filed  an  answer  and  counter- 
claim. By  the  counterclaim  he  sought  to  re- 
cover from  appellee  more  than  $200,  which 
he  claimed  was  due  him  on  the  settlement  of 
a  partnership  venture  In  buying  some  cattle 
and  hogs  In  January,  1806.  Upon  the  trial  of 
the  case  the  court  gave  Judgment  for  the  ap- 
pellant for  $9.49,  and  that  the  cost  of  the  set- 
tlement of  the  partnership  be  borne  equally 
by  the  plaintiff  and  defendant  This  action 
was  filed  In  1890,  more  than  four  years  after 
the  close  of  the  partnership  transaction.  It 
does  not  appear  tliat  the  appellant  made  any 
effort  to  have  the  partnership  accounts  set- 
tled. He  purchased  the  cattle  and  hogs  him- 
self, although  the  larger  part  of  the  money 
used  for  that  purpose  was  furnished  by  the 
appellee.  The  appellee  does  not  seem  to  have 
kept  an  accurate  account  of  the  amounts  paid 
for  the  hogs  and  cattle;  neither  did  he  keep 
one  of  the  sales. 

They  both  agree  that  something  was  noade 
upon  the  cattle  and  a  small  amount  lost  on 
the  purchase  and  sale  of  the  hogs.  The  ap- 
pellant practically  concedes  that  the  appellee 
advanced  on  tbe  partnership  account  the  sums 
claimed  by  him,  although  there  Is  a  little 
question  of  bookkeeping  as  to  an  item  of  $50. 
but  the  appellant  concedes  that  he  received 
it 

When  the  amount  paid  by  the  appellee  Is 
conceded,  and  it  is  admitted  that  there  was 
a  profit  upon  the  cattle  transaction  and  a 
small  loss  upon  the  hogs,  we  cannot  believe 
that  the  appellant  contributed  to  the  partner- 
ship as  much  as  claimed  by  him.  Under  all 
the  circumstances  of  this  case,  we  are  unable 
to  reach  the  conclusion  that  the  appellant  re- 
ceived less  than  he  was  entitled  to  receive 
by  tbe  Judgment  of  the  court 

It  being  a  question  of  fact  &nd  there  be- 
ing some  doubt  on  the  question,  we  are  dis- 
posed to  give  some  weight  to  the  finding  of 
the  lower  court.  The  court  was  certainly  right 
In  making  each  party  pay  one-half  of  the 
cost  Incurred  In  this  action  In  settlement  of 
tbe  partnerstiip. 

Judgment  Is  affirmed. 
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HARTFORD  FIRE  INS.  CO.  ▼.  BOURBON 
COUNTY  COURT. 

(Conrt  of  Appeals  of  Kentucky.     March  11, 
1900.) 

INSURANCa  POLICY  —  VAI.UKD  POLICY  — PRO- 
VISIONS—STATUTES— ARBITBATION  —  TOTAL 
LOSS— EVIDBNCE—LBTTHiHS— PHOTOGRAPHS. 

1.  Ky.  St  I  700,  proTides  that  in  case  of  to- 
tal logs  by  fire  the  insurer  shall  be  liable  for  the 
full  estimated  Talue  of  the  property  as  fixed  in 
the  policy.  A  policy  provided  that  the  company 
should  not  be  liable  beyond  the  actual  cash  val- 
ne  of  the  property  at  the  time  of  the  loss.  Held, 
that  such  provision  was  of  no  validity,  as  the 
statute  fixes  the  loss  at  the  face  of  the  policy 
Trhere  it  is  total. 

2.  Ky.  St.  §  700,  provides  that  lu  case  of  a 
loss  by  fire  the  estimated  value  of  the  property 
may  be  diminished  to  the  extent  of  any  depre- 
dation in  value  of  the  property  occurring  be- 
tween the  dates  of  the.  policy  and  the  loss.  Held 
that,  a  provision  of  a  policy  providing  that  the 
amount  of  loss  shall  be  the  cash  value  at  time 
of  loss,  the  proper  deduction  for  depreciation, 
"however  caused,"  is  invalid. 

3.  Ky.  St.  i  700,  provides  that  in  case  of  a 
loss  by  fire  the  insurer  shall  be  liable  for  the 
value  of  the  property  as  fixed  by  the  policy. 
Held  that,  in  so  far  as  total  loss  is  concerned,  a 
provision  of  the  policy  providing  that  the  loss 
"shall  in  no  event  exceed  what  it  would  cost 
the  insured  to  replace  the  building"  is  invalid. 

4.  A  policy  provided  that  in  case  of  difference 
between  insured  and  insurer  as  to  the  amount 
of  the  loss  the  sum  should  be  fixed  by  apprais- 
ers. Held  that,  if  the  policy  meant  that  the 
question  whether  there  has  been  a  total  loss 
was  to  be  submitted  to  arbitrators,  the  provi- 
sion was  void,  as  submittini;  a  question  of  law 
M  to  what  was  a  total  loss  within  Ky.  St.  g  700. 

5.  In  an  action  on  a  fire  policy  the  conrt  re- 
jected a  letter  written  by  the  adjuster  to  one 
whom  it  had  selected  as  its  representative  in  an 
effort  to  adjust  the  loss.  It  appeared  that  such 
representative  had  a  conversation  with  one  of 
the  policy  holders  and  handed  him  the  letter, 
and  some  parts  of  the  conversation  that  then 
ensued  were  admitted  in  evidence.  Held  that, 
it  not  appearing  that  anything  was  said  about 
the  letter,  and  the  letter  not  appearing  to  be 
relevant  to  the  issue,  there  was  no  error  in  re- 
jecting it. 

6.  Where  the  Issue  Is  whether  there  has  been 
a  total  loss,  testimony  as  to  the  cost  of  repla- 
cinjr  the  bnilding  is  jvoperly  rejected. 

(.  Where  the  question  was  whether  there  had 
been  a  total  loss  by  fire,  it  was  proper  to  admit 
testimony  in  detail  as  to  what  would  be  neces- 
sary to  restore  the  building. 

8.  On  an  Issue  whether  a  building  had  been 
totnlly  destroyed  by  fire,  photographs  of  the 
building,  though  they  seemed  to  benr  out  the 
theory  that  the  building  was  not  totally  destroy- 
ed, were  inconclusive,  where  some  of  the  wit- 
nesses testified  that  the  condition  of  the  walls 
were  such  that  they  must  be  torn  down,  yet  an 
examination  of  the  photographs  gave  no  in- 
timation of  that  fact 

Appeal  from  drcnit  conrt,  Bourbon  cotmty. 

"To  be  ofBcially  reported." 

Action  by  the  Bonrbon  county  court  against 
tbe  Hartford  Fire  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Breciclnrldge  &  Shelby,  R.  W.  Barger,  and 
John  S.  Smith,  for  appellant  McMillan  & 
Talbott  B.  M.  Dickson,  Denis  Dundon,  T. 
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Earl  Ashbroolt,  Claude  M.  Thomas,  and  J. 
H.  Brent,  for  ajutellee. 

O'REAR,  J.  The  county  courthouse  of 
Bourbon  county  was  Insured  against  loss  or 
damage  by  fire  in  the  sum  of  $50,000.  Ap- 
pellant was  one  of  the  Insurers,  to  the  extent 
of  $1,000.  This  suit  was  to  recover  of  ap- 
pellant $1,000  because  it  was  alleged  that  tbe 
building,  during  the  continuance  of  appel- 
lant's policy,  had  been  totally  destroyed  by 
flre.  Tbe  answer  denied  that  tbe  loss  was 
total.  It  further  pleaded  that  tbe  loss  was 
partial  only;  that  It  did  not  exceed  in  value 
$33,9ia27,  and  that  for  $34,000  it  could,  by 
using  the  part  not  destroyed  by  flre,  be  repla- 
ced in  as  good  or  better  condition  than  it  was 
just  Immediately  before  the  fire.  It  was  also 
pleaded  that  In  the  policy  of  insurance  sued 
upon  there  was  a  provision  that  the  sum  in- 
sured should  not  be  payable,  nor  should  suit 
be  brought  to  recover  It,  till  60  days  after 
the  loss  or  damage  had  been  ascertained  and 
awarded  by  appraisers  if  arbitration  had  been 
required;  that  appellant  had  required  ap- 
praisers; that  appellee  had  refused  and  fail- 
ed to  name  an  appraiser;  and  that  no  such 
appraisement  or  award  had  been  made.  Tbe 
provision  for  arbitration  pleaded  and  relied 
on  Is  as  follows:  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  oc- 
curs, and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual 
cash  value,  with  proper  deduction  for  depre- 
ciation however  caused,  and  shall  in  no  event 
exceed  what  It  would  then  cost  the  insured 
to  repair  or  replace  the  same  with  material 
of  like  kind  and  quality;  said  ascertainment 
or  estimate  shall  be  made  by  the  insured  and 
this  company,  or  If  they  differ,  then  by  ap- 
praisers, as  hereinafter  provided;  and  the 
amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company 
la  liable  pursuant  to  this  policy  shall  be  pay- 
able sixty  days  after  due  notice,  ascertain- 
ment estimate,  and  satisfactory  proof  of  tbe 
loss  have  been  received  by  tbe  company  in 
accordance  with  tbe  terms  of  this  policy." 
The  prayer  of  the  answer  Is:  "Having  an- 
swered, defendant  prays  to  be.  hence  dismiss- 
ed with  its  costs."  The  failure  and  refusal  of 
appellee  to  enter  Into  the  arbitration  was  not 
denied.  The  court  overruled  the  demurrer  to 
the  paragraph  of  tbe  answer  pleading  tbe 
matters  in  avoidance  above  set  out  Tbe  is- 
sue made  by  these  pleadings,  and  the  only  Is- 
sue, is,  was  tbe  loss  total?  Tbe  other  matter 
pleaded  by  defendant  while  admitting  tbe 
fact  of  a  partial  loss,  or  damage,  pleaded  the 
other  facts  in  the  nature  of  a  plea  In  abate- 
ment 
Tbe  court  instructed  tbe  Jury  as  follows: 
"(1)  Tbe  court  Instructs  tbe  Jury  that  tbe 
law  is  for  the  defendant,  and  they  should  so 
find,  unless  they  shall  believe  from  the  evi- 
dence either  or  both  of  tbe  following  propo- 
sitions are  true:    First,  that  tbe  flre  of  tbe 
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19th  of  October,  1901,  destroyed  the  identity 
and  spedflc  character  of  plaintiff's  building 
as  a  building;  or,  second,  that  the  said  fire, 
and  the  water  used  In  the  attempt  to  ex- 
tinguish same,  so  injured  and  destroyed  all 
parts  of  said  building  above  ground  as  to 
render  said  building  so  unsafe  and  useless 
as  a  building  as  to  require  the  walls  or  what- 
ever was  left  standing  of  the  building  to  be 
torn  down  and  said  building  to  be  rebuilt 
throughout  in  order  to  be  used  as  a  build- 
ing. (2)  The  court  Instructs  the  Jury  that, 
if  they  believe  from  the  evidence  that  either 
or  both  of  the  above-mentioned  propositions 
are  true,  then  the  law  la  for  the  plaintiff, 
and  the  jury  should  so  find.  (8)  If  the  Jury 
find  for  the  plaintiff  they  should  assess  their 
recovery  against  the  defendant  In  the  sum 
of  $1,000,  with  Interest  thereon  from  Feb- 
ruary 18,  1902.  (4)  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  so  much  of  the  material  of  which  the 
building  was  made  has  been  destroyed  by 
tii-e,  or  by  reason  of  fire,  as  to  leave  what  re- 
mained of  no  material  value  as  a  building, 
although  it  may  have  value  as  debris  or 
salvage,  there  has  been  a  total  loss  of  that 
building,  within  the  contemplation  of  the  stat- 
ute, and  the  law  Is  for  the  plaintiff.  But  If 
the  remaining  part  of  said  building  can  by 
repairing  It  be  restored  to  the  former  condi- 
tion of  the  original  just  before  the  Are,  then 
the  loss  in  contemplation  of  the  statute  is  a 
partial  loss,  and  the  law  is  for  the  defendant 
But  if,  instead  of  repairing  the  damaged  part 
substantially,  a  reconstruction  of  the  whole 
would  be  necessary  to  restore  the  building, 
then  the  loss  is  total." 

A  peremptory  Instruction  was  asked  by  ap- 
pellant, and  refused.  The  Jury's  verdict  was 
for  the  plaintiff  (appellee). 

The  only  rulings  complained  of  as  errors 
are  the  court's  refusal  to  give  the  peremptory 
instruction,  its  definition  to  the  Jury  of  the 
term  "total  loss,"  and  the  rejection  of  cer- 
tain evidence  offered  by  appellant. 

The  peremptory  instruction  was  asked  upon 
the  assumption  that  the  policy  provided  for 
an  arbitration  to  fix  upon  the  fact  and  extent 
of  the  loss,  in  case  of  disagreement,  and  that 
such  award  'was  a  condition  precedent  under 
the  contract  to  a  right  of  action  on  the  policy. 
The  argument  is  that  the  parties  have  by 
contract  stipulated  that  the  company  shall 
not  be  liable  to  any  payment  until  the  amount 
of  loss  had  been  fixed,  either  by  the  agree- 
ment of  parties  or,  If  they  disagreed,  by  an 
appraisal  and  award  by  arbitrators  provided 
for  In  the  contract;  that  a  disagreement  did 
arise  as  to  both  the  amount  and  extent  of  the 
loss,  the  Insured  claiming  It  was  total,  the 
insurer  that  it  was  partial.  Counsel  for  ap- 
pellant say:  "We  submit  that  whether  the 
loss  was  partial  or  total  was  the  very  ques- 
tion which,  under  the  statute,  as  written  into 
'the  body  of  the  contract,  had  been  agreed  to 
be  submitted  to  appralsaL" 


The  statute  In  queatton  la  section  700,  Ky. 
Bt,  as  follows: 

"That  Insurance  companies  that  take  fire 
or  storm  risks  on  real  property  in  this  com- 
monwealth shall,  on  all  policies  issued  after 
this  act  takes  effect  (in  case  of  total  loss 
thereof  by  fire  or  storm),  be  liable  for  the 
full  estimated  value  of  the  property  Insured, 
as  the  value  thereof  is  fixed  in  the  face  of 
the  policy;  and  in  cases  of  partial  loss  of 
the  property  insured,  the  liability  of  the 
company  shall  not  exceed  the  actual  loss  of 
the  party  Insured:  provided,  that  the  esti- 
mated value  of  the  property  insured  may  be 
diminished  to  the  extent  of  any  depreciation 
in  the  v.alue  of  the  property  occurring  be 
tween  the  dates  of  the  policy  and  the  lo»: 
and  provided  further,  that  the  insured  shall 
be  liable  for  any  fraud  he  may  practice  In 
fixing  the  value  of  the  property,  if  the  com- 
pany be  misled  thereby." 

The  policy  sued  on  was  issued  since  the 
adoption  of  that  statute.  The  provision  of 
the  policy  for  arbitration  in  event  of  dis- 
agreement is  In  direct  confilct  with  the  stat- 
ute in  several  particulars.  For  example,  the 
policy  provides  that  "this  company  shall  not 
be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  of  any  loss."  The  stat- 
ute fixes  the  liability  of  the  company  In  event 
of  total  loss  at  the  value  of  the  property  fixed 
In  the  face  of  the  policy.  The  policy  pro- 
vides that  the  appraisal  shall  fix  the  cash 
value  of  loss  or  dan^ge,  "with  proper  de- 
duction for  depreciation  however  caused." 
The  statute  says  that  only  that  depreciation 
In  the  value  of  the  property  occurring  be- 
tween the  dates  of  the  policy  and  the  loss 
shall  be  deducted.  Again,  the  policy  reads: 
"[The  loss  or  damage]  shall  in  no  event  ex- 
ceed what  It  would  then  cost  the  insured  to 
repair  or  replace  the  same  with  material  of 
like  kbid  and  quality."  So  far  as  this  clause 
refers  to  a  total  loss  it  requires  the  arbi- 
trators to  proceed  on  a  basis  of  estimate  en- 
tirely different  from  that  fixed  by  the  statute. 

It  cannot  be  claimed,  of  course,  that  there 
was  any  legal  duty  upon  appellee  to  submit 
its  claim  to  arbitrators  before  suit,  other 
than  may  be  found  in  the  clause  of  the  con- 
tract quoted. 

Broadly  speaking,  one  cannot  by  contract 
bargain  away  his  right  to  try  his  case  before 
the  courts  (Whitney  v.  National,  etc.,  Assoc., 
62  Minn.  378,  54  N.  W.  184;  Badenfeld  v. 
Mass.  Mut.  Ace.  Assoc,  164  Mass.  77,  27  N. 
E.  769,  IS  L.  R.  A.  263;  Gray  v.  Wilson,  4 
Watts,  39),  although  it  la  generally  held  that 
an  agreement  in  a  contract  of  insurance  that 
the  amount  of  the  loss  or  damage  shall  be 
first  ascertained  by  arbitrators  is  enforceable 
as  a  condition  precedent  to  the  right  to  sue 
on  the  policy.  Hanover  Fire  Insurance  Co.  v. 
Lewis,  28  Fla.  209,  10  South.  297;  Randall 
▼.  Am.  Fire  Ins.  Co.,  10  Mont.  340,  25  Pac. 
953,  24  Am.  St  Rep.  60;  Menta  v.  Armenia 
Fhre  Ins.  Co.,  70  Pa.  478,  21  Am.  Rep.  80. 
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But  this  Is  where  there  Is  a  dispute  as  to 
the  amount— where  It  la  not  fixed  by  the  poli- 
cy. If  the  amount  la  fixed,  and  the  agrree- 
ment  is  to  submit  the  question  of  liability  to 
arbitration,  it  is  void.  Tunnel  Co.  v.  Segre- 
Kated  B.  M.  Co.,  19  Nev.  121,  7  Pac.  271; 
Seward  v.  Rochester,  39  Hun,  44,  affirmed 
109  N.  Y.  164,  16  N.  B.  348;  Corbln  v.  Adams, 
76  Ya.  68;  Alexander  T.  Campbell,  41  L.  J. 
Cb.  478;  Whitney  t.  National  Masonic  Ace. 
Assoc,  52  Minn.  378,  54  N.  W.  184. 

While  the  law  favors  settlements,  arbitra- 
tions as  a  means  of  peaceful  and  expeditious 
settlement  are  enforced  only  where  they  have 
been  executed,  or  where  the  agreement  to 
submit  to  arbitrators  does  not  oust  the  courts 
of  tbelr  Jurisdiction.  Hill  v.  More,  40  Me. 
515;  Contee  v.  Dawson,  2  Bland,  264;  White 
V.  Middlesex  R.  Co.,  1.35  Mass.  216;  Randall 
V.  Am.  Fire  Ins.  Co.,  10  Mont  340,  25  Pac. 
953,  24  Am.  St  Rep.  60. 

Applying  these  principles  to  appellant's 
contention,  it  follows  that  if  the  contract 
provided,  as  seems  to  be  contended,  that  the 
question  of  appellant's  liability  was  to  be 
submitted  to  arbitrators,  the  provision  was 
void.  The  line  of  demarcation  in  the  cases 
wherein  such  provisions  have  been  either 
upheld  or  rejected  is,  if  the  thing  to  be  sub- 
mitted is  the  one  of  an  imdetermlned  and 
(lii^pnted  t&ct,  as  a  condition  precedent  to 
nn  action  upon  a  recognised  legal  liability, 
the  agreement  will  be  enforced.  But  if  the 
fact  Is  already  fixed,  e.  g.,  the  value  of  the 
property,  or  the  amount  to  be  paid,  the 
agreement  to  submit  the  question  of  liability 
—the  question  of  law— Is  invalid.  In  the  case 
at  bar  the  value  or  sum  to  be  paid  in  event 
of  total  loss  Is  conclusively  fixed.  It  was 
proposed  to  submit  to  arbitrators  whether  for 
that  stim  or  value  liability  tiad  attached,  or 
existed— a  question  purely  of  law,  or,  at  least 
of  law  and  fact  The  arbitrators  could  not 
have  determined  It  without  deciding  the 
question  of  law  involved,  I.  e.,  when  is  a  loss 
total  within  the  meaning  of  the  statute? 
Appellant's  position  is  that  by  the  contract 
that  question  must  first  be  settled  by  arbi- 
trators selected  by  the  parties.  Instead  of  by 
the  courts  created  by  the  law— a  proposition 
which  we  think  is  against  principle  and 
precedent.  Numerous  eases  hold  that,  under 
statutes  similar  to  ours  quoted  herein,  if  the 
(]uestlon  Is  one  of  total  loss,  the  arbitration 
clause  of  the  policy  cannot  be  applied;  for 
there  Is  nothlnfr  to  arbitrate  that  is  the  sub- 
ject of  arbitration.  Reilly  v.  Franklin  Ins. 
Co.,  43  Wis.  449,  28  Am.  Rep.  662;  Mer- 
chants' Ins.  Co.  V.  Stephens  (Ky.)  69  8.  W. 
511.  and  cases  therein  cited. 

Counsel  insist  that  until  the  extent  of 
the  damage  or  loss  was  ascertained  it  could 
not  be  known  whether  the  loss  was  total,  or 
partial  only;  that  if  it  was  but  partial,  then 
the  arbitration  feature  of  the  contract  clear- 
ly, and  under  all  the  authorities,  applied. 
That  tbe  parties  might  have  submitted  the 
question  of  extent  of  damage  or  loss  to  ar- 


bitrators In  this  case,  we  do  not  doubt. 
Their  award,  though,  in  our  opinion,  could 
have  been  used  as  a  basis  of  tbe  settlement 
only  in  event  the  loss  was  partial.  If  it  was 
total,  no  matter  what  may  have  been  the 
value  of  the  building  (in  the  absence  of 
frind  mentioned  in  the  statute),  the  liabili- 
ty of  tbe  insurer  was  fixed  at  the  sum  named 
In  tbe  face  of  the  policy;  «tnd  the  agreement 
to  submit  that  question  to  arbitration,  being 
without  consideration,  and  being  contrary  to 
the  policy  of  the  law  as  embodied  in  section 
700,  Ky.  St,  was  not  binding  on  the  in- 
sured. Tbe  only  one  who  took  any  risk  by 
refusing  the  arbitration  was  the  insured, 
for  if  the  loss  turned  out  to  be  only  partial, 
then,  without  a  fulfillment  of  the  condition 
precedent  (and  it  not  being  waived)  appellee 
could  have  recovered  nothing.  Appellee  took 
the  burden  and  the  risk  of  maintaining  that 
tbe  loss  was  total. 

Furthermore,  a  careful  inspection  of  the 
clause  of  the  policy  providing  for  the  ar- 
bitration shows  that  it  required  the  arbitra- 
tors, not  to  determine  the  amount  of  loss  or 
damage  in  fact  and  under  the  terms  of  the 
statute,  but  to  find  the  extent  of  the  loss,  to 
be  estimated  upon  an  entirely  different  ba- 
sis, the  one  pointed  out  above  in  this  opin- 
ion. This  was  the  only  arbitration  asked 
for  by  appellant,  or  provided  for  In  the 
contract  of  insurance.  The  policy  of  the 
state  bas  been  to  close  this  very  question  of 
value  of  property  totally  destroyed.  The  rea- 
sons supporting  this  policy  are  well  known, 
and  are  not  of  recent  promulgation.  Appel- 
lant's elTort  seems  to  be  to  have  the  law  so 
construed  that  the  parties  by  their  contract 
may  bind  themselves  In  advance  to  defeat 
this  policy  of  the  law,  and  return  to  the  very 
conditions  sought  to  be  corrected  by  the  leg- 
islative action. 

The  circuit  court  properly  decided  that  ap- 
pellee's failure  to  submit  its  claim  of  total 
loss  to  arbitration  was  not  available  as  a  de- 
fense to  that  claim. 

The  Instructions  given  are  based  upon  for- 
mer decisions  of  this  court  Caledonian  Ins. 
Co.  V.  Cooke,  101  Ky-  412,  41  S.  W.  279;  Pal- 
atine Ins.  Co.  V.  Weiss,  59  S.  W.  600;  iBtna 
Ins.  Co.  V.  Glasgow  B.  L.  &  P.  Co.,  107  Ky. 
77,  52  8.  W.  976;  Thuringia  Ins.  Co.  v.  Mal- 
lott.  04  &  W.  991,  66  L.  R.  A.  277;  Germanla 
Ins.  Co.  V.  Ashby,  05  S.  W.  611.  We  adhere 
to  tbe  principles  announced  in  those  cases. 

One  of  the  complaints  on  account  of  the 
trial  court's  rejecting  evidence  ofTered  for 
appellant  is  that  a  letter  written  by  appel- 
lant's adjuster  to  one  White,  whom  it  had 
selected  as  Its  representative  In  an  effort  to 
settle  the  loss,  was  not  admitted.  Mr.  White 
bad  a  conversation  with  County  Judge  Smith, 
of  Bourbon  county,  relative  to  the  loss,  and 
handed  the  letter  to  Judge  Smith,  who  read 
It  Some  parts  of  the  conversation  then  en- 
suing between  White  and  Smith  were  admit- 
ted. It  is  claimed  that  the  letter  formed  a 
part  of  tbe  colloquy.    It  does  not  appear  that 
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anything  was  said  aboat  thla  particular  let- 
ter In  that  conversation.  Tbe  letter  Itself 
does  not  appear  to  be  relevant  at  aid  in  any 
way  In  determining  whether  tbe  loss  was 
total  or  partial.  At  best  It  la  a  testimonial 
of  appellant's  fair  intentlona  In  the  matter— 
a  fbct  not  In  Issue.  We  are  of  opinion  tUrt 
tbe  letter  was  Immaterial. 

Appellant  Introduced  several  architects  and 
builders  as  expert  witnesses,  who  testified 
tbat  in  tbelr  opinion  the  building  was  not  to- 
tally destroyed;  that,  on  the  contrary,  by  far 
tbe  most  of  it  could  be  utilised  with  perfect 
safety  In  rebuilding  or  repairing.  They  went 
Into  detail  in  describing  the  parts  fit  for  tbat 
purpose.  They  had  made  ont  estimates  of 
the  work  and  material  necessary,  according 
to  tbelr  opinion,  to  restore  the  building.  The 
estimates  noted  the  cost  of  tbe  labor  and 
material.  Appellant  offered  these  estimates 
in  evidence,  which  were  rejected— we  think 
properly  so.  Then  appellant  asked  the  wit- 
ness, and  offerad  to  prove,  the  cost  This 
was  refused.  Some  courts  have  admitted 
this  class  of  evidence  as  bearing  on  the  ques- 
tion whether  the  loss  was  total  or  partial. 
Ordinarily  it  seems  that  tbat  fact  might  be 
shown  in  part  In  tbat  manner.  But  under 
tbe  statute  (section  700)  above,  we  are  of 
opinion  that  such  evidence  would  more  prob- 
ably mislead  than  aid  tbe  jury.  To  illus- 
trate: If,  as  a  matter  of  fact,  the  building 
could  have  been  built  new  for  |40,000,  that 
fact  was  entirely  irrelevant  and  immatsrlal 
under  tbe  statute.  Therefore,  if  one  wall 
alone  stood,  all  other  parts  being  without 
doubt  destroyed,  still  the  building  could  be 
restored  for  $4O,O00l  Now  would  that  evi- 
dence tend  to  prove  that  the  building  was  not 
totally  destroyed?  We  think  not.  The  trial 
court  allowed  the  witness  to  describe  in  mi- 
nutest detail  what  was  necessary  to  restore 
the  building,  and  as  to  the  percentage  or  pro- 
portion of  it  tbat  was  destroyed  by  tbe  flre. 
Tbe  question  of  cost  was  alone  excluded.  In 
tbe  rulings  admitting  and  rejecting  this  evi- 
dence tbe  trial  court,  in  our  opinion,  was 
right 

Tbe  verdict  was  not  flagrantly  against  tbe 
evidence.  Indeed,  there  was  much  evidence 
to  sustain  it  There  was  also  evidence,  re- 
spectable In  character,  and  considerable  in 
extent,  to  tbe  contrary.  Photographs  of  the 
building  taken  during  and  after  the  flre  are 
before  us.  Tbey  would  seem  to  bear  out  ap- 
pellant's theory  that  the  building  was  not  so 
injured  as  to  be  totally  destroyed.  However, 
this  class  of  evidence  must  necessarily  be  in- 
conclusive. To  the  eye  it  conveys  an  impres- 
sion tbat  tbe  witnesses  refute.  Even  some 
of  appellant's  witnesses  admit  that  the  condi- 
tion of  tbe  walls  was  such  that  they  must 
have  been  torn  away  down  to  tbe  top  of  the 
flrst  story,  yet  an  examination  of  tbe  photo- 
graphs does  not  give  the  slightest  Intimation 
of  that  fact  The  theory  of  appellee  was, 
and  that  was  tbe  substance  of  its  evidence, 
that  tbe  walls  were  sprung,  cracked,  and  m 


impaired  by  water  and  beat  tbat  they  were 
unsafe  for  use  In  rebuilding.  True,  appel- 
lant's witnesses  contradict  thi&  Bat  tbe 
photographs  are  without  much  valne  on  tbat 
issue,  manifestly. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  tbe  Judgment  is  affirmed,  with  dam- 
asee. 

STBPHENSON  v.  STBPHBNSON. 

(Court  of  Appeals  of  Kentucky.      March  6, 
1903.) 

DEBD— CANCELLATION— PL.EADINQS— SUFFI- 
CIENCY TO  WARRANT— RBUEF 
TO  VENDEE. 

1.  A  mother,  having  conveyed  land  to  her  aoo 
for  a  recited  consideration  of  ^300,  sued  to  re- 
cover the  balance  remaining  unpaid.  The  son 
answered  that  the  real  consideration  for  the 
conveyance  was  the  services  rendered  and  yet 
to  be  rendered  by  him  In  caring  for  his  mother. 
Tbe  proof  showed  that  he  had  wholly  failed  to 
care  for  her.  Held  error  to  refuse  to  permit 
the  mother  to  file  an  amended  petition  asking  to 
hare  tbe  conveyance  canceled. 

2.  Civ.  Code  Prac.  I  90,  provides  that  the  pe- 
titiou  most  demand  the  specific  relieC  to  which 
plaintiff  considers  himself  entitled,  and  ntay 
contain  a  prayer  for  any  other  relief  to  which 
plaintiff  may  appear  entitled.  The  original  pe- 
tition, after  asking  judgment  for  the  Iwlanee 
of  the  purchase  prtoe,  asked  tor  "aU  proper, 
general,  and  equitable  relief."  BeU,  that  the 
mother  could  ask  to  have  the  deed  canceled  un- 
der the  broad  prayer  of  the  original  petition. 

3.  Where  the  recited  consideration  for  a  deed 
from  a  mother  to  son  is  the  payment  of  $500 
from  him  to  her,  of  which  $20  is  paid,  bat  the 
real  consideration  is  the  son's  agreement  to 
care  for  the  mother,  and  the  deed  is  canceled 
for  the  failure  thereof,  the  son  is  entitled  to 
receive  back  tbe  $20. 

4.  The  son  is  not  entitled  to  receive  back 
money  expended  by  him  In  improvine;  the  land, 
where  it  appears  that  tbe  amonnt  thereof  will 
not  more  than  eoaal  the  rental  value  of  the  land 
during  the  time  ne  has  had  possession. 

Appeal  from  circuit  court  Pulaski  county. 

"Not  to  be  officially  reported." 

Action  by  Polly  Stephenson  against  W.  M. 
Stephenson.  Judgment  dismissing  tbe  peti- 
tion, and  plaintiff  appeals.    Reversed. 

O.  H.  Waddle,  for  appellant  J.  W.  Ool- 
yar  and  W.  A.  Morrow,  for  appellee. 

SETTLE,  J.  The  appellant  Polly  Stephen- 
son, widow  of  Jesse  Stephenson,  deceased, 
became,  by  tbe  death  of  a  son,  BUey  Ste- 
phenson, the  owner,  in  fee  simple,  of  an  un- 
divided one-half  of  several  small  and  ad- 
joining tracts  of  land  in  Pulaski  county,  the 
other  half  having  descended  to  her  husband. 
Jesse  8tephcu8on,  who  was  then  living;  but 
upon  his  death,  which  occurred  at  a  later 
date,  she  became  entitled  to  an  estate  for  life 
in  the  whole  of  his  undivided  half  of  the 
lands  mentioned,  as  a  homestead,  the  same 
being  worth  less  than  $1,000.  On  October  6, 
1900,  she,  by  deed,  conveyed  tbe  undivided 
one-half  interest  in  the  lands  which  had  de- 
scended to  her  by  tbe  death  of  her  son  Ri- 
ley to  tbe  appellee,  W.  M.  Stephenson,  also 
a  son.  for  the  recited  consideration  of  $500, 
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the  payment  of  which  was  acknowledged*  in 
the  deed.  Soon  after  the  conveyance  of  the 
land  to  him,  the  appellee  with  hia  family, 
conslBtlng  of  a  wife  and  several  children, 
moved  on  the  land  and  into  the  house  which 
had  been  occupied  by  his  mother;  be  having 
built  for  her  another  small  house  near  by, 
which  she  was  expected  to  occupy.  Un- 
pleasantness soon  arose  between  appellant 
and  appellee,  his  wife,  and  children,  which 
caused  her  to  leave  the  place,  and  thereafter 
to  institute  this  suit  in  the  Pulasld  circuit 
court. 

It  is  alleged  in  the  petition  that,  although 
the  deed  acknowledged  the  payment  of  the 
entire  consideration  of  |600,  only  $20  of  the 
same  had  in  fact  been  paid,  leaving  due  her 
$480,  which  appellant  promised  to  pay,  but 
failed  to  do  so.  It  is  also  averred  in  the  pe- 
tition that  appellant  is  entitled  to  a  lien  on 
the  lands  conveyed  to  secure  the  payment 
of  the  $480.  The  petition  ckwes  with  a  pray- 
er for  judgment  in  her  favor  against  appellee 
for  the  1480  and  interest,  for  the  enforcement 
of  her  lien,  and,  finally,  for  "all  proper,  gen- 
eral, and  equitable  relief."  The  answer  ad- 
mits the  execution  of  the  deed,  and  that  only 
$20  of  the  $500  consideration  named  therein 
has  been  paid,  but  denies  that  $500  is  the 
true  consideration,  and  avers  that  the  i«al 
consideration  is  the  service  he  has  perform- 
ed, and  is  yet  to  perform,  in  caring  for  and 
supporting  the  appellant,  who  is  admitted  to 
be  very  old  and  feet)le.  The  reply  denies 
the  material  allegations  of  the  answer. 

After  some  of  appellee's  depositions  were 
taken,  appellant  offered  to  file  an  amended 
petition,  in  which  she  asks  the  cancellation 
of  the  deed  made  to  appellee,  and  the  restora- 
tion to  ber  of  the  land,  if  the  court  should 
be  of  opinion  that  the  averments  of  appellee's 
answer  are  true.  The  chancellor  refused  to 
permit  the  amendment  to  be  filed,  to  which 
appellant  excepted.  The  trial  of  the  case  re- 
sulted in  a  Judgment  dismissing  the  petition; 
hence  this  appeal. 

While  the  evidence  in  the  case  is  conflict- 
ing, it  shows  that,  shortly  after  appellee  and 
bis  family  removed  to  his  mother's  bouse, 
disagreements  arose  between  her  and  his 
wife  and  children,  so  serious  and  violent  as 
to  render  it  impossible  for  her  to  remain  with 
or  near  them,  or  for  either  appellant  or  ap- 
pellee to  carry  out  the  contract  which  he 
claims  was  the  true  consideration  for  the 
conveyance  of  the  land  to  him.  Appellant  is 
shown  to  be  80  years  old,  and  it  is  doubtless 
true  that,  in  her  dotage  and  feebleness,  she 
was  not  altogether  blameless  in  respect  to 
the  matters  of  disagreement  that  arose  be- 
tween her  and  the  wife  and  children  of  the 
son.  But  It  is  shown  by  the  evidence  that 
much  of  the  mistreatment  accorded  her  by 
appellee's  wife  and  children  was  cruel  and 
wholly  unjustifiable;  and,  besides,  it  is  fur- 
ther disclosed  by  the  proof  that  appellee  has 
failed  to  comply  with  his  undertaking  to  care 
for  and  support  bis  mother.    Upon  the  con- 


trary, she  has  been  neglected  and  abandoned 
by  him  and  others  of  her  own  flesh  and 
blood,  whose  duty  it  was  and  is,  independent 
of  compensation  or  reward,  to  see  that  she 
Is  maintained  in  comfort  during  the  few  re- 
maining days  of  her  life.  It  must,  therefore, 
be  taken  for  granted  that,  if  the  $500  men- 
tioned in  the  deed  was  the  true  consideration 
for  the  conveyance,  $480  of  It  has  not  been 
paid.  Upon  the  other  hand,  if  the  true  con- 
sideration was  the  appellee's  undertaking  to 
live  with  and  support  his  mother  during  the 
remainder  of  her  life,  no  part  of  this  has 
been  furnished  or  will  be  performed  by  him. 

We  are  disposed  to  accept  the  theory  that 
the  true  consideration  for  the  conveyance  to 
appellee  was  his  agreement  and  undertaking 
to  properly  care  for  and  support  his  mother, 
and  we  find  from  the  evidence  that  he  has 
not  even  In  part  complied  with  his  under- 
taking; that  there  has  been  and  is  a  failure 
of  consideration,  and  the  question  to  be  de- 
termined is,  what  relief  shall  be  allowed  the 
appellant? 

We  think  the  chancellor  erred  not  only  In 
dismissing  the  petition,  but  that  he  also  erred 
in  refusing  to  let  the  amended  petition  be 
filed  which  was  tendered  by  appellant,  as 
the  effect  of  such  filing  would  be  to  make 
her  petition  as  amended  conform  to  the 
proof,  and  we  think  It  was  proper  for  her  to 
ask  of  the  chancellor  the  relief  therein  claim- 
ed, under  the  broad  prayer  of  the  original 
petition. 

Section  90  of  the  Civil  Code  of  Practice 
provides  that  "the  petition  must  state  facts 
which  constitute  a  cause  of  action  in  favor 
of  the  plaintiff,  and  must  demand  the  specific 
relief  to  which  the  plaintiff  considers  him- 
self entitled,  and  may  contain  a  general  pray- 
er for  any  other  relief  to  which  the  plaintiff 
may  appear  to  be  entitled.  If  no  defense  be 
made  the  plaintiff  cannot  have  Judgment  for 
any  relief  not  specifically  demanded;  but  if 
defense  be  made,  h§  may  have  Judgment  for 
other  relief  under  a  prayer  therefor." 

In  Llllard  v.  Brannin  and  Brand,  91  Ky. 
512,  16  S.  W.  349,  which  was  an  action  to  en- 
join Llllard  from  transferring  certain  stocks 
in  his  possession  to  others,  the  lower  court, 
under  plalntlfTs  prayer  for  general  relief, 
rendered  Judgment  in  their  behalf  for  the 
value  of  the  stock  In  controversy,  defendant 
declining  to  -transfer  it  to  them,  and  this 
court,  in  discussing  that  action  of  the  cir- 
cuit court,  said:  "The  plaintiffs  may  pray 
for  alternate  relief  if  they  desire;  still  we 
perceive  no  reason,  where  defense  is  made, 
why  the  prayers  for  general  relief  would  not 
authorize  a  Judgment  for  the  valne  of  the 
stock,  if  it  belongs  to  the  plaintiffs,  and  the 
defendant  has  disposed  of  it" 

So,  in  view  of  the  provision  of  the  Code 
and  the  doctrine  announced  in  the  case  su- 
pra, we  feel  authorized  to  say  that  the  aver- 
ments of  the  petition,  as  they  will  appear 
after  the  filing  of  the  amendment  upon  re- 
turn of  the  cause  to  the  lower  court,  will  en- 
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title  the  appellant,  under  the  prayer  for  g;en- 
eral  and  equitable  relief,  to  a  readsslon  of 
the  contract  made  with  appellee,  and  a  can- 
cellation of  the  deed  conveying  the  land  to 
him. 

We  are  of  opinion,  however,  that  appellee 
should  be  repaid  the  i'JO  which  appellant  ad- 
mits receiving  of  him  as  a  payment  on  the 
land,  and  upon  her  falling  to  return  this  sum 
he  should  be  given  a  lien  on  the  land  In  con- 
troversy for  same.  But  no  return  should  be 
made  to  him  of  the  sum  he  expended  in 
erecting  the  small  house  on  appellant's  land, 
as  we  are  of  the  opinion  that  the  cost  of 
the  house  wlU  not  more  than  equal  the  rental 
value  of  the  land  during  appellee's  possession 
and  use  thereof,  and  the  cost  of  the  house 
may  be  regarded  as  set  off  by  the  rent  or  use 
of  the  land. 

For  the  reasons  Indicated,  the  Judgment  of 
the  lower  court  is  reversed,  and  cause  re- 
manded, with  directions  to  permit  the  amend- 
ed petition  to  be  filed,  and  for  the  entalng 
of  a  Judgment  rescinding  the  land  contract, 
and  canceling  the  deed  from  appellant  to  ap- 
pellee; 


SMITH  et  aL  T.  CURD. 

(Conrt  of  Appeals  of  Kentucky.     March  12, 
1903.) 

FRAtJDTJLENT  CONVBTANCB8  —  8XIIT  TO  VA- 
CATE—CONDITIONS PRECBDBNT— JtJDOMBNT 
AGAINST  DEBTOR-NBCBS8ITY-CONVBTANCB 
TO  WIFE— CONSIDERATION— EVIDBNCB. 

1.  Under  Ky.  St.  §  1907a,  providing  that 
when  any  real  property  has  been  fraudulently 
conveyed  a  person  aggrieved  may  file  a  petition 
in  equity  alleging  the  facts  constituting  the 
fraud,  etc.,  and  such  suit  shall  be  determined 
as  though  it  had  been  brought  on  a  return  of 
nulla  bona  as  previously  required,  a  mit  may 
be  maintained  to  set  aside  a  deed  for  fraud, 
before  recovery  of  a  personal  judgment  against 
the  grantor. 

2.  In  a  suit  to  set  aside  a  conveyance  to  a 
wife  as  in  fraud  of  the  husband's  creditors,  evi- 
dence held  insuflicieirt  to  establish  that  the  con- 
sideration for  the  purchase  of  the  property  was 
derived  from  the  wife's  separate  estate. 

Appeal  from  circuit  court,  Callowfiy  coun- 
ty. 

"Not  to  be  ofBclally  reported." 

Action  by  L.  A.  Curd  against  R.  H.  Smith 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

J.  P.  Holt,  for  appellants.  J.  H.  Cole- 
man, for  appellee. 

PAYNTER,  J,  The  appellee  Instituted 
this  action  to  recover  a  judgment  against 
R.  H.  Smith  on  a  note  and  account,  to  which 
action  he  made  R.  H.  Smith's  wife  a  defend- 
ant, and  also  J.  W.  Gilbert  The  purpose 
of  the  action  was  to  recover  personal  Judg- 
ment against  R.  H.  Smith,  and  subject  to  the 
payment  of  It  a  house  in  Murray,  Calloway 
county,  upon  the  ground  that  It  had  been 
conveyed  to  Mrs.  Smith  fraudulently,  to  pre- 

T 1.  See  Fraudulent  ConveyancM,  ToL  14,  Cent 
Dig.  %tn. 


vent  Its  being  subjected  to  the  payment  of 
the  husband's  debts. 

It  is  urged  as  a  ground  for  reversal  that 
the  action  could  not  be  maintained  to  set 
aside  the  deed  which  had  been  made  to 
Mrs.  Smith,  because  a  court  of  equl^  did 
not  have  Jurisdiction  for  that  purpose  be- 
fore a  recovery  of  a  personal  Judgment 
against  the  debtor.  This  question  is  answo'- 
ed  by  section  1907a,  Ky.  St.,  wliich  reads  as 
follows:  "That  hereafter  In  this  common- 
wealth it  shall  be  lawful  for  any  party  who 
may  be  aggrieved  thereby,  when  any  real 
property  has  been  fraudulently  conveyed, 
transferred  or  mortgaged,  to  file  in  a  court 
having  Jurisdiction  of  the  subject  matter,  a 
petition  in  equity  against  the  parties  to  such 
fraudulent  transfer  or  conveyance  or  mort- 
gage, or  their  representatives  or  heli^  al- 
leging therein  the  facta  showing  their  right 
of  action  and  alleging  such  fraud,  or  the 
facts  constituting  it  and  describing  such 
property,  and  when  done  a  lis  pendens  sliall 
be  created  upon  the  property  so  described, 
and  said  suit  shall  progress  and  be  deter- 
mined as  other  suits  in  equity,  and  as  though 
It  had  been  brought  on  a  return  of  nulla 
bona  as  bas  heretofore  been  required.  All 
laws  or  parts  of  laws  in  conflict  herewith 
are  hereby  repealed."  By  this  section  ttie 
Legislature  Intended  to  change  the  old  role 
with  reference  to  such  actions. 

Mrs.  Smith  endeavored  to  show  that  she 
obtained  from  her  father's  estate  the  money 
with  which  the  purchase  money  was  paid. 
Her  testimony  does  not  satisfactorily  eatab- 
lish  that  as  a  fact  The  contract  for  the 
purchase  of  the  property  was  made  with  Gil- 
bert by  the  husband,  and  the  purchase  mon- 
ey to  be  paid  was  (100.  Afterwards  $40  was 
borrowed  from  Gilbert  to  be  used  in  the  erec- 
tion of  improvements  on  the  lot  The  evi- 
dence tends  to  show  that  the  property,  aft- 
er the  improvements  were  made,  was  worth 
$360,  and  Mrs.  Smith  does  not  seem  to  have 
paid  any  part  of  the  cost  of  the  improve- 
ments, unless  it  was  the  $40  borrowed  from 
Gilbert  We  are  of  the  opinion  that  the 
court  below  was  Justified  in  its  conclusion 
that  the  property  was  purchased,  and  ttie 
improvements  erected  upon  it  out  of  the 
means  of  the  husband,  and  therefore  it  was 
subject  to  the  payment  of  his  estate. 

We  have  considered  all  of  the  questions 
raised  by  counsel  for  the  appellants,  and 
have  reached  the  conclusion  that  there  are 
no  grounds  for  reversing  the  judgment 

Judgment  is  affirmed. 


COMMONWEALTH  v.  HAMILTON  et  aL 

(Court  of  Appeals  of  Kentucky.     March  11. 

1903.) 

TAXATION— OMITTED  PROPBRTT-SUBSEQUKNT 
ASSESSMENT— DOWER  INTEREST— LIABILITY 
OP  HOLDER— ACTIONS— PARTIES  —  DBSCRIP. 
TION— LIMITATIONS. 

1.  Under  Ky.  St  {  4021,  authorizing  the  as- 
sessment of  omitted  property  for  taxation  at  any 
time  not  later  than  five  years  after  ita  omia- 
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sion,  a  proceeding  cannot  be  maintained  to  as- 
sess such  property  where  it  was  not  commen- 
ced within  five  years  after  the  failure  to  assess 
the  same. 

■2.  Where  defendant  had  a  dower  interest  In 
land  omitted  from  taxation,  the  fact  that  In  a 
proceeding  against  her  to  compel  the  assess- 
ment of  the  lauds  she  was  summoned  as  "H., 
trustee  of  A.  H.,"  did  not  affect  her  personal 
liabilitT  in  such  proceedings,  the  words  ^trustee 
of  A.  H."  being  words  of  description  only. 

3.  Under  Ky.  St.  i  4049,  providing  that  real 
estate  or  any  interest  therein  shall  be  listed  for 
taxation  against  the  owner  of  the  first  freehold 
estate  therein,  the  owner  of  a  dower  interest 
in  one-third  of  a  decedent's  laud  was  bound  for 
the  payment  of  taxes  thereon. 

4.  The  act  of  the  owner  of  a  dower  interest 
in  land  in  rendering  the  entire  land  for  taxes  is 
not  binding  on  the  children  or  remaindermen. 

Appeal  from  circuit  court,  Fayette  comity. 

"Not  to  be  officially  reported." 

Proceeding  by  the  commonwealth  against 
Mrs.  Emma  Hamilton  and  others  for  the  as- 
sessment of  omitted  land.  From  a  judgment 
tor  defendants,  plaintiff  appeals.    Reyersed. 

H.  T.  Duucan,  Jr.,  for  the  Commonwealth. 
Morton,  Damall  &  Morton,  for  appellees. 

NUNN,  J.  This  was  a  proceeding  begun 
In  the  Fayette  county  court  by  the  auditor's 
agent  to  cause  the  assessment  for  taxation 
of  470  acres  of  land  belonging  to  the  appel- 
lees, valued  at  $80,000,  which  had  been  omit- 
ted to  be  assessed  for  the  year  1805.  It  had 
been  regularly  assessed  before  that -year,  and 
eyer  since,  at  that  price.  It  seems  that  the 
omission  for  that  year  was  caused  by  a 
change  of  trustees  for  the  estate  of  Archie 
L..  Hamilton.  On  the  14th  day  of  August, 
1807,  the  auditor's  agent  filed  with  the  coun- 
ty court  a  statement  alleging  that  the  470 
acres  of  land  had  been  omitted  to  be  assessed 
for  the  year  1886,  and  caused  summons  to 
be  issued  thereon  against  "Mrs.  Bmma  Ham- 
ilton, trustee  of  Archie  Hamilton,"  which  was 
executed  by  the  sheriff  upon  her.  The  pro- 
ceeding was  continued  from  that  time  until 
January  24,  1001,  when  the  auditor's  agent 
filed  an  amended  statement  with  the  county 
court,  and  caused  a  summons  to  be  issued 
thereon  against  Mrs.  Emma  Hamilton,  the 
Security  Trust  &  Safety  Vault  Company, 
Mrs.  Emma  Hamilton,  guardian  of  Archie 
L.  and  Amelia  Hamilton,  and  Archie  and 
Amelia  Hamilton,  to  appear  and  show  cause 
why  the  land  should  not  be  assessed  for  the 
year  1805  at  the  price  named.  They  all  ap- 
peared, and  on  a  hearing  of  the  case  the 
county  court  assessed  the  property  in  ac- 
cordance with  the  statements  of  the  auditor's 
agent,  and  from  that  order  the  defendants 
there,  appellees  here,  appealed  to  the  circuit 
court,  and  that  court  sustained  their  defense 
and  dismissed  the  proceedings,  from  which 
judgment  the  commonwealth  appealed  to  this 
court. 

We  are  of  the  opinion  that  the  lower  court 
was  correct  In  dismissing  the  proceedings 
against  all  the  defendants  except  Mrs.  Emma 
Hamilton,  for  the  reason  that  more  than  five 


years  had  elapsed  after  the  failure  to  assess 
the  property  before  the  proceedings  were 
commenced  against  them.  Section  4021  of 
the  Kentucky  Statutes  reads  as  follows: 
"•  •  •  When  any  lands  or  improvements 
shall  not  be  assessed  in  any  one  year,  it  may 
be  assessed  retrospectively  in  the  manner 
provided  by  law  for  that  year,  at  any  time 
not  later  than  five  years  thereafter."  But 
the  court  erred  in  dismissing  the  proceedings 
as  to  Mrs.  Emma  Hamilton,  it  appearing 
from  the  record  that  she  owns  a  dower  inter- 
est of  one-third  In  the  land,  and  she  should 
pay  the  taxes  thereon.  The  proceedings  were 
commenced  against  her  in  the  year  1897,  and 
she  was  summoned  to  answer  the  proceed- 
ings. It  is  true  that  she  was  summoned  as 
"Mrs.  Emma  Hamilton,  trustee  of  Archie 
Hamilton,"  but  the  words  "trustee  of  Archie 
Hamilton"  were  only  descriptive  of  the  per- 
son, and  she  In  her  individual  capacity  was 
the  only  defendant  in  those  proceedings.  The 
record  shows  that  the  proceedings  were  con- 
tinued at  her  request,  and  no  further  steps 
were  taken  until  January,  1901,  when  the 
auditor's  agent  filed  an  amended  statement 
giving  a  more  perfect  description  of  the  prop- 
erty and  the  ownership  therein,  in  no  wise 
changing  the  cause  of  action  as  to  her  except 
to  decrease  her  liability  for  the  taxes  from 
the  whole  to  one-third.  Section  4049  of  the 
Kentucky  Statutes  is  as  follows:  "Real  es- 
tate or  any  Interest  therein,  shall  be  listed 
In  the  county  or  district  where  situated, 
against  the  owner  of  the  first  freehold  estate 
therein.  •  •  •"  The  appellee  Mrs.  Emma 
Hamilton,  owning  the  first  freehold  in  one- 
third  of  the  land,  is  bound  for  the  payment 
of  the  taxes  thereon.  But  even  if  she  had 
given  in  the  whole  of  the  survey  for  taxes, 
having  no  interest  therein  except  as  to  one- 
third,  such  action  by  her  would  not  have 
been  binding  upon  the  children  or  remainder- 
men. See  Payne,  etc.,  by  Guardian  v.  Ar- 
thur, Trustee  (Ky.)  29  S.  W.  860. 

For  these  reasons,  the  judgment  is  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


CARTER  V.  FARTHING. 

(Court  of  Appeals  of  Kentucky.     March  11, 
1803.) 

APPBAIy-JTJRISDICTION— ACTTON  TO  BNFORCB 
LIBN  ON  REALTY  —  USURY  —  CONNECTED 
NOTES-PAYMENT  OF  PART— BAR  OF  LIMITA- 
TIONS—EFFECT. 

1.  The  court  of  appeals  has  jurisdiction  to  re- 
view a  suit  on  a  purchase  money  note  in  which 
is  sought  the  enforcement  of  a  vendor's  lien, 
though  tlie  amount  in  controversy  is  less  than 
$200. 

2.  Where  three  purchase  money  notes  were 
executed  for  land,  all  of  them  tainted  with 
nsury,  and  two  have  been  fully  paid  more  than 
a  year  before  suit  on  the  third,  usury  paid  ou 
the  first  two  cannot  be  allowed  as  a  credit  to 
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defendant,  under  the  statnte  providing  for  re- 
covery of  niurjr  within  one  year  from  payment 
made. 

Appeal  from  circuit  court,  Graves  county. 

"To  be  officially  reported." 

Action  by  Coleman  Farthing  against  J.  O. 
€arter.  Judgment  for  pialntlfT,  and  defend- 
ant appeals.    Affirmed. 

Robertson  &  Thomas,  for  appellant  B.  B. 
Johnston  and  James  Webb,  for  appellee. 

SETTLE,  J.  On  the  6th  of  October,  1887, 
appellee  sold  and  by  deed  conveyed  to  ap- 
pellant three  parcels  of  land,  aggregating  126 
aci'es,  situated  in  Graves  county,  Ky.,  at  the 
agreed  price  of  $1,660.  Three  hundred  and 
fifty  dollars  of  this  sum  was  immediately 
paid  by  appellant,  and  he  executed  three 
several  botes  for  the  remainder  of  the  eoa- 
sideratlon  as  follows:  Two  of  $500  each,  due 
January  1,  1888,  and  January  1,  1890,  respec- 
tively, and  one  of  $300,  due  January  1,  1881; 
all  to  bear  interest  from  January  1,  1888,  un- 
til paid,  at  the  rate  of  8  per  cent  per  annum. 
Appellant  made  annual  payments  of  Interest 
at  the  rate  of  8  per  cent  on  all  three  of  the 
notes  for  several  years,  and  finally  paid  the 
principal  of  the  first  and  last  notes,  but  on 
October  28,  1901,  this  action  was  Instituted 
by  appellee  in  the  Graves  circuit  court  on 
the  second  note  of  $500  which  became  due 
January  1,  1880. 

The  answer  filed  by  appellant  sets  forth 
his  purchase  of  the  land  from  appellee,  the 
payment  of  the  $350  by  him,  his  execution  of 
the  three  notes  for  the  remainder  of  the  pur- 
chase money,  and  the  further  fact  that  he 
bad  paid  the  first  and  last  of  the  notes  after 
their  maturity,  respectively,  with  8  per  cent 
on  each  from  January  1,  1888,  until  paid,  and 
also  that  he  had  paid  from  January  1,  1888, 
to  June  1,  1901,  8  per  cent  on  the  note  sued 
on,  and  $100  In  addition  on  August  16,  1898, 
for  which  last  payment  appellee  had  failed 
to  give  him  credit  on, the  note. 

The  answer  contains  the  futher  averment 
that  the  appellant  should  be  credited  on  the 
note  sued  on  by  all  interest  in  excess  of  6 
per  cent  paid  thereon,  as  well  as  by  the  ex- 
cess over  6  per  cent  paid  on  the  notes  that 
had  been  satisfied  by  him,  on  the  ground  that 
such  excess  was  and  is  usurious,  and  that  ap- 
pellee had  no  legal  right  to  exact  usury  of 
him. 

Appellee  filed  demurrer  to  the  answer,  and 
at  the  same  time  entered  motion  to  require 
appellant  to  make  It  more  specific. 

The  lower  court  sustained  the  motion  to 
make  the  answer  more  specific,  and  when  an 
amended  answer  was  tendered  by  appellee  in 
compliance  with  the  order  of  the  court  in 
that  particular,  permission  to  file  the  same 
was  refused.  The  court  thereupon  sustain- 
ed the  demurrer  to  the  original  answer,  and 
rendered  judgment  In  appellee's  favor  for 
the  amount  due  on  the  note  sued  on,  less 
the  usxury  that  had  been  paid  thereon,  and 


the  $100  with  which  appellant  had  not  been 
credited;  also  decreed  the  enforcement  of 
the  lien  retained  in  the  deed,  and  a  sale  of 
enough  of  the  land  thereby  conveyed  to  pay 
appellee's  debt  and  costs,  but  refused  to  al- 
low him  credit  for  any  of  the  sums  of  usury 
that  had  been  paid  by  him  on  the  other  two 
notes.  From  this  Judgment  of  the  lower 
court  appellant  has  appealed. 

There  are  but  two  questions  presented  by 
the  record  for  our  consideration,  viz.:  First, 
has  this  court  jurisdiction  of  the  appeal?  Sec- 
ondly, did  the  lower  court  err  in  refusing  to 
credit  the  note  sued  on  with  the  sums  of 
usury  that  were  paid  by  appellant  upon  the 
two  notes  discharged  by  him? 

It  Is  contended  by  counsel  for  appellee  that 
the  appeal  cannot  be  entertained  by  this 
court,  because  the  aggregate  amount  of  the 
usury  paid  by  appellant  upon  the  two  notes 
that  have  been  satisfied,  and  for  which  he 
now  asks  credit  Is  less  than  $200.  We  are 
unable  to  sustain  his  contention,  for  the  rea- 
son that  this  court  Has  more  than  once  de- 
cided the  point  otherwise.  Its  most  recent 
deliverance  in  regard  thereto  may  be  found 
in  Smith's  Adm'rs  v.  Catlln,  etc  (Ky.)  63  S. 
W.  473,  wherein  It  la  said  "this  court  has 
been  uniformly  holding  for  a  number  of 
years  that  where  a  lien  Is  asserted  open 
land,  the  title  to  It  is  brought  In  contro- 
versy, regardless  of  the  amount  of  the  claim 
asserted  or  adjudged;  whether  this  court  was 
In  error  In  so  holding  It  is  too  late  now  to 
consider."  It  therefore  follows  that  the  mo- 
tion to  dismiss  the  appeal  must  be  overruled. 

In  considering  the  second  and  only  remain- 
ing question  involved  In  this  appeal,  we  take 
It  for  granted  that  the  lower  court  refused 
In  Its  judgment  to  credit  appellant  by  the 
sums  of  usury  which  be  paid  on  the  two 
notes  discharged  by  him,  because  his  demand 
for  such  credit  was  not  made  for  more  than  a 
year  after  the  payment  of  the  notes— that  is, 
beyond  the  statutory  period  in  which  usury 
may  be  recovered  of  the  payee  by  the  payor— 
and  we  are  constrained  to  hold  that  this  con- 
clusion of  the  lower  court  Is  sustained  by 
the  law. 

It  Is  contended,  however,  by  counsel  for 
appellant  that  the  entire  sum  of  $1,300,  for 
which  the  three  notes  were  given,  constituted 
but  one  debt  contracted  for  the  land,  and  the 
three  notes  only  evidenced  that  one  debt 
though  dividing  the  periods  as  to  which  each 
particular  part  of  It  would  have  to  be  paid 
by  appellant  and  that  as  long  as  any  part  of 
the  debt  remained  unpaid  all  usury  paid  on 
any  of  the  notes  could  be  applied  as  pay- 
ments thereon.  We  are  unable  to  find  that 
this  view  of  the  law  is  supported  by  any  of 
the  authorities  cited  In  the  brief  of  counsel 
for  appellant 

It  has,  however,  been  repeatedly  held  in 
this  state,  that  usury  cannot  be  recovered  aft- 
er the  expiration  of  a  year  from  the  time  of 
the  extinguishment  of  the  debt  upon  which 
it  was  paid,  and  In  Sutherland  y.  Owensboro 


Digitized  by 


Google 


Ky.)        OLLIGES  t.  KENTUCKY  CITIZENS'  K  &  L.  ASS'N'S  ASSIGNEE. 


747 


SaTlngs  Bank,  8  Ky.  Law  Bep.  431,  It  was 
held  by  the  saperlor  court  tliat,  "where  sep- 
arate obllgatlona,  or  bonds,  are  executed  by 
a  debtor  at  the  same  time,  to  the  same 
obligee,  payable  at  different  times,  each  coa- 
Btitntes  a  seiMrate  and  distinct  debt,  and,  one 
of  them  having  been  paid  off,  with  usury, 
the  fact  that  the  others  remain  unpaid  will 
not  extend  the  time  In  which  the  debtor  may 
sue  to  recover  the  U8IU7  paid  on  the  first 
bond;  theref(H«,  In  an  action  upon  the  bonds 
remaining  unpaid,  the  debtor  will  not  be  en- 
titled to  a  credit  for  usury  paid  on  the  first 
bond,  more  than  one  year  having  elapsed  from 
the  time  of  payment"  In  Riddle  v.  Rosen- 
feld,  103  III.  600,  it  was  held  that  "the  pay- 
ment of  usurious  Interest  upon  the  first  four 
notes  of  a  series  does  not  entitle  the  maker 
to  plead  it  as  a  defense  to  an  action  on  the 
fifth." 

While  the  prime  object  of  the  usury  laws 
is  to  protect  the  debtor  from  the  oppressive 
exactions  of  the  creditor,  where,  as  in  this 
state,  the  statute  fixes  the  period  after  the 
extinguishment  of  the  debt  within  which  an 
action  may  be  instituted  to  recover  the  usury 
paid,  it  must  be  brought  within  the  time  thus 
fixed,  or  the  courts  will  be  powerless  to  grant 
relief;  and  this  we  understand  to  be  the  rule 
though  the  usury  be  paid  upon  one  or  more 
of  a  series  of  notes,  leaving  others  to  be  there- 
after paid. 

It  has  been  held  by  this  court  that  In  the 
sale  of  land  an  agreement  by  the  purchaser 
to  pay  a  rate  of  Interest  in  excess  of  6  per 
cent  In  notes  given  therefor  may  be  enforced, 
provided  such  interest  constitutes  a  part  of 
the  consideration  to  be  paid  for  the  land. 
It  is  not  averred  by  appellee,  nor  claimed  in 
argimaent  that  the  8  per  cent,  interest  ex- 
pressed in  the  notes  executed  by  appellant 
constituted  any  part  of  the  consldertrtlon 
agreed  to  be  paid  by  him  for  the  land  sold 
bim  by  appellee;  so  that  question  does  not 
arise  In  this  case. 

Finding  no  error  in  the  judgment  of  the 
lower  court,  the  same  is  affirmed. 


OIIilOBS    V.    KENTUCKY    CITIZENS' 

BUILDING  &  LOAN  ASS'N'S 

ASSIGNEB. 

(Court  of  Appeals  of  Kentucky.     March  12, 

1903.) 

BUn^DINO  AND  LOAN  ASSOCIATIONS— USURY— 
INSOLVENT  ASSOCIATIONS  —  LOSSES  —  BOR- 
ROWINO  MEMBERS-CREDITS. 
1.  Where,  in  an  action  by  a  borrowing  stock- 
holder of  a  building  association,  after  settle- 
ment to  recover  usury  paid,  the  only  evidence 
of  losses  EUBtained  by  the  association  wag  that 
since  its  assignment  for  the  benefit  of  cred- 
itors the  assignee  had  charged  off  a  large 
amount  on  account  of  nncollected  usury,  and 
that  borrowing  members  had  recovered  judg- 
ment for  usury  collected,  but  there  was  no 
evidence  that  the  association  was  insolvent 
when  plaintiff's  membership  was  terminated, 
or  that  any  money  was  lost  prior  to  that  date, 
plaintiff  was  entitled  to  credit  for  everything 

iioid  In  in  excess  of  6  per  cent  Interest  on  the 
oan. 


Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  ofildally  reported." 

Action  by  Mary  A.  Olllges  against  the  as- 
signee of  the  Kentucky  Citizens'  Building  & 
Loan  Association  to  reopen  a  settlement 
made  with  the  association  and  recover  us- 
ury paid,  consolidated  with  a  suit  for  a  set- 
tiement  of  the  assigned  estate,  brought  by 
the  assignee.  From  a  judgment  In  favor  of 
the   assignee,   plaintiff   appeals.      Reversed. 

0.  B.  Blakey,  for  appellant  Phelps  & 
Ttaum  and  S.  E.  Sloss,  for  appellee. 

BURNAM,  0.  J.  This  Is  the  second  time 
this  case  has  been  brought  to  this  court  on 
appeal.  The  opinion  In  the  former  appeal 
Is  reported  hi  66  S.  W.  617.  The  questions  in- 
volved upon  the  appeal  have  been  so  fre- 
quenUy  decided  that  It  is  only  necessaiy 
that  a  summary  of  the  facts  leading  up  to 
the  judgment  appealed  from  should  be  stat- 
ed to  enable  the  court  to  correctiy  determine 
the  legal  questions  involved. 

On  the  2d  day  of  May,  1892,  the  appel- 
lant borrowed  from  the  appellee  $900,  and 
executed  her  note  therefor,  secured  by  a 
mortgage  on  certain  real  estate,  and  at  the 
same  time 'subscribed  for  10  shares  of  stock 
of  the  association.  At  the  beginning  of  her 
dealings  with  the  company,  there  was  de- 
ducted from  the  ?900  loaned  her  $55,  the 
amount  of  money  actually  received  by  her 
being  $845.  She  made  16  monthly  payments 
of  $15  as  Interest  and  premiums,  the  last 
being  made  on  the  30th  day  of  November, 
1893.  On  the  7th  day  of  February,  1896,  she 
had  a  final  settlement  with  the  company,  at 
which  time  she  surrendered  to  tbem  for  can- 
cellation her  certificate  of  stock,  whi(!h  was 
valued  at  $134.80,  and  paid  to  them  tbe  addi- 
tional sum  of  $1,033.50,  and  the  association 
then  canceled  the  mortgage  held  by  them 
upon  her  property.  On  the  4tb  day  of  Feb- 
ruary, 1887,  she  instituted  this  suit  against 
tbe  association  to  recover  $277.98  of  usury 
collected  from  her  by  the  association.  On 
the  29th  of  June,  1897,  the  association  made 
a  general  deed  of  assignment  for  the  benefit 
of  its  creditors  to  the  appellee,  W.  R.  Lo- 
gan, and  on  the  2d  of  July,  1897,  he  institut- 
ed a  suit  for  the  settlement  of  the  assigned 
estate.  On  the  Ist  of  February,  1898,  the  as- 
signee filed  an  answer  to  the  suit  for  usury, 
and  subsequently  this  suit  was  consolidat- 
ed with  tbe  suit  for  a  settlement  of  the  as- 
signed estate  brought  by  the  assignee.  The 
case  was  then  submitted  upon  appellant's 
motion  for  judgment,  which  the  chancellor 
overruled,  upon  the  ground  that  she  should 
be  charged  with  her  share  of  the  losses  and 
the  expense  of  the  business,  and  subse- 
quently dismissed  her  petition.  That  judg- 
ment was  reversed  by  this  court  the  court 
holding  that  whilst  appellant  was  properly 
chargeable  with  her  proportionate  share  of 
tbe  expenses  and  losses  of  the  association 
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np  to  tbe  date  of  her  Trltbdrawal  therefrom, 
she  was  entitled  to  have  these  expenses 
clearly  ascertained  and  credited  upon  -what 
was  due  her  from  the  company.  After  the 
return  of  the  case  to  the  lower  court,  It  was 
referred  to  the  master  commisslonor  to  as- 
certain tbe  amount  due  appellant  Under 
that  order  the  commissioner  reported  that 
appellee  owed  appellant  $344.50,  with  \nta- 
est  from  tbe  24th  of  June,  1902.  Numerous 
exceptions  were  filed  to  this  report,  and  the 
trial  coxirt  decided  that  appellant  was  en- 
titled to  no  credit  for  the  money  paid  by  her 
on  her  stock;  that  she  should  be  charged 
with  all  dividends  declared  on  her  stock, 
whether  paid  to  ber  or  not;  that  she  was  not 
entitled  to  a  credit  for  the  $10  paid  by  her 
to  the  association  as  an  admission  fee;  and 
that  she  should  be  charged  $82.66,  which 
the  court  found  to  be  her  proportionate  share 
of  the  losses  sustained  by  the  association 
during  her  connection  therewith;  and  re- 
manded the  case  to  the  commissioner,  with 
instructions  to  report  In  accordance  with  hla 
rulings  upon  these  exceptions.  In  pursu- 
ance to  tbe  second  order  of  reference  the 
commissioner  reported  appellee  Indebted  to 
appellant  In  $1.70,  and  Judgment  was  en- 
tered in  conformity  therewith.  And  she  ap- 
peals, and  asks  that  the  Judgment  be  re- 
vei-sed,  and  the  trial  court  instructed  to  enter 
a  Judgment  for  the  amount  found  due  by  the 
first  report  of  the  commissioner. 

It  was  held -In  Safety  B.  &  L.  Ass'n  t. 
Eckiar  (Ky.)  SO  S.  W.  50,  that  a  borrow- 
ing member,  In  settling  with  a  going  con- 
cern, was  entitled  to  credits  for  everything 
paid  In  in  excess  of  6  per  cent  interest; 
but  that  If  the  association  was  Insolvent  the 
borrower,  as  a  stockholder,  should  bear  his 
proportionate  share  of  the  losses  and  ex- 
pense of  winding  up  the  association.  And 
the  rule  laid  down  in  this  case  has  been 
uniformly  followed  in  repeated  decisions  of 
this  court. 

The  plaintltr  ceased  to  be  a  stockholder 
in  the  association  on  the  30th  day  of  Novem- 
t)er,  1893,  when  she  ceased  to  pay  premiums 
upon  her  stock,  and  her  connection  with  the 
company  as  a  borrower  ceased  on  the  7th 
day  of  February,  1896.  Tbe  only  evidence 
In  the  case  on  the  question  of  losses  is  to 
the  effect  that  since  the  assignment  tbe  as- 
signee, under  orders  of  court  has  charged 
off  $24,374.90  on  account  of  uncollected  usu- 
17,  and  that  borrowing  members  of  the  as- 
sociation have  recovered  Judgments  for  usu- 
ry collected  against  the  association  since  tbe 
assignment  by  suit  of  atiout  $5,000.  There  is 
no  evidence  at  all  In  the  record  which  con- 
duces to  show  that  the  association  was  in- 
solvent when  appellant's  connection  with  it 
terminated  as  a  stockholder  In  1803,  or  that 
it  had  lost  any  money  prior  to  that  date; 
and  this  court,  in  a  number  of  cases,  has 
held  that  losses  based  on  the  failure  to  col- 
lect usury  are  not  such  losses  as  can  be 
properly  charged  to  a  borrower;  that  It  was 


■imply  a  failure  of  tbe  company  to  reallz<% 
certain  anticipated  profits.  See  People^s  S. 
&  B.  Association  t.  Denton  (Ky.)  60  S.  "W. 
63;  National  B.  A  L.  Ass'n  r.  Bybee  (Ky.) 
63  B.  W.  670.  Appellee  was  charged,  dar- 
ing tbe  time  of  her  connection  with  the  com- 
pany, $1  a  share  per  month  on  all  the  stock 
held  by  ber  to  meet  expenses;  and  while 
there  Is  some  testimony  to  the  effect  that 
this  did  not  cover  the  expenses  during  tbat 
period,  it  is  not  made  to  appear  in  sucb 
tangible  and  definite  form  as  would  Justify 
the  court  in  allowing  any  additional  credit 
on  this  account  See  U.  S.  B.  A  L.  Aas'n's 
Assignee  v.  U.  S.  B.  A  li.  Ass'n's  Assignee. 
(Ky.)  56  S.  W.  422.  And  as  the  proof  fails 
to  show  that  any  expenses  or  losses  were  in- 
curred whilst  appellant  was  a  member  of 
the  association,  she  was  entitled  to  a  Judg- 
ment for  the  balance  found  due  her  by  tbe 
commissioner's  report  filed  on  the  24th  of 
May,  1902. 

Tbe  Judgment  is  therefore  reversed,  and 
cause  remanded,  with  instruction  to  render  a 
Judgment  in  favor  of  appellant  for  $344.50. 
with  interest  from  tbe  24th  day  of  May.  1902, 
the  balance  found  due  to  her  by  tbe  first  re- 
port of  the  commissioner. 


(3H0WNIN0  V.  HOWSBR  et  al. 

(Court  of  Appeals  of  KeDtncky.      March  12, 

1903.) 

DBBI>-SBTTINa  ASIDE— FRAUD  AMD   UNDUE 
INFLUENCE. 

1.  Evidence  in  a  salt  by  a  relative  of  a  de- 
ceased grantor  to  set  aside  his  deed  as  obtained 
by  fraud  and  undue  influence  held  insufficient 
to  overcome  the  presumption  of  faimesa. 

Appeal  from  chrcult  court  Spencer  county. 

"Not  to  be  officlaUy  reported." 

Suit  by  B.  U.  Howser  and  others  against  C 
R.  Chownlng.  Judgment  for  plaintiffs.  I>e- 
fendant  appeals.    Reversed. 

Gilbert,  Peak  A  Oilbert  for  appellant  J. 
O.  Beckham  A  Son,  J.  W.  Omne,  and  T.  L. 
Edelen,  for  appellees. 

HOBSON,  J.  Bradford  Howser  died  Intes- 
tate, a  resident  of  Spencer  county,  in  Decem- 
ber, 1899,  without  issue.  His  wife  bad  died 
some  years  before.  This  suit  was  filed  on  Oc- 
tober 20,  1901,  by  B.  H.  Howser,  who  was 
his  nephew  and  one  of  his  heirs  at  law,  to 
set  aside  a  deed  made  by  the  Intestate  to  C. 
R.  Chownlng,  another  nephew,  for  a  tract  of 
112  acres  of  land,  on  the  groimd  that  the  deed 
was  obtained  when  the  intestate  was  feeble 
in  mind  and  body,  by  fraud  and  undue  Infla- 
ence.  The  allegations  of  the  petition  were 
denied,  and  on  final  trial  the  court  set  tbe 
deed  aside. 

The  deed  was  executed  on  February  23, 
1895.  The  grantor,  Bradford  Howser,  was  at 
this  time  73  years  old.  He  owned  about  200 
acres  of  land,  worth,  say,  $25  an  acre.  He 
had  something  like  $1,400  in  money.  His 
wife  had  died  some  years  before.    They  had 
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no  chOdren,  and  after  his  wife's  death  a  man 
named  Stewart  lived  with  him  for  a  year  or 
two.  Stewart  moved  away,  and  he  then  re- 
mained at  home,  keeping  a  negro  man  with 
blm  for  some  months.  Chownlng,  who  was 
his  nephew  and  only  a  few  years  younger 
than  he,  lived  In  the  neighborhood  on  a  tract 
of  his  own.  Chownlng  had  no  children  with 
him,  and  the  nncle,  Bradford  Howser,  pro- 
posed to  him  that,  if  he  would  sell  bis  place 
and  move  to  the  uncle's  place  and  take  care 
of  him  as  long  as  he  lived,  he  would  deed  him 
the  112  acres  in  controversy.  It  was  suggest- 
ed to  the  old  gentleman,  by  a  mutual  friend 
who  was  present,  that  he  sell  his  place,  and 
come  and  live  with  Chownlng  at  Ohownlng's 
home.  He  said  "No,"  his  land  was  better 
tban  Cbownlng'a,  and  he  wanted  to  be  at  bis 
old  home,  and  he  wanted  Chownlng  to  have 
the  place.  Chownlng  hesitated  to  b^  bis 
place,  but  after  the  second  visit  of  his  nncle 
agreed  to  the  arrangement,  sold  his  farm, 
and  moved  to  the  nude's  place.  The  nncle 
got  a  surveyor  to  come  and  run  off  the  112 
acres  he  was  to  convey  to  Chownlng,  and 
went  himself  to  a  neighboring  town  and  had 
the  deed  written,  Chownlng  not  being  present. 
The  next  day  he  and  Chownlng  went  in  to- 
gether, and  the  deed  was  read  to  Chownlng. 
They  then  went  before  the  clerk,  the  uncle 
acknowledged  the  deed,  and  It  was  put  to 
record.  From  that  time  nntll  bis  death  he 
made  big  home  with  Chownlng,  and  no  ques- 
tion was  made  of  the  fairness  of  the  trans- 
action until  some  time  after  bis  death.  The 
consideration  of  the  deed,  as  originally  drawn 
by  the  draftsman,  was  thus  stated:  "For  and 
In  consideration  of  the  sum  of  one  dollar  cash 
In  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  and  for  the  further  considera- 
tion of  Bradford  Howser  making  his  home 
during  bis  natural  life  with  0.  H.  Chownlng, 
bis  heirs  or  assigns,  on  the  property  this  day 
conveyed  from  said  Howser  to  said  Chown- 
lng," etc.  When  it  was  read  to  the  old  man, 
Chownlng  not  being  present,  be  suggested  to 
the  draftsman  that  $1,000  would  sound  better, 
and  at  bis  suggestion  it  was  changed  so  as 
to  read  $1,000  Instead  of  $1.  When  It  was 
read  to  Chownlng  the  next  morning,  he  at 
once  said  that  this  had  not  been  mentioned 
to  him,  and  the  uncle  stated  that  he  was  not 
to  pay  anything.  There  Is  some  proof  in  the 
record,  on  behalf  of  the  appellees,  showing 
that  from  bis  yonth  Bradford  Howser  was 
subject  to  spells,  during  which  be  was  not 
competent  to  transact  business;  but  even  the 
evidence  for  appellees  shows  pretty  conclu- 
sively tbnt  at  other  times  be  was  a  man  of 
good  sense,  and  capable  of  attending  to  his 
business.  He  had  made  what  be  had.  He 
bad  always  transacted  bis  own  affairs,  and 
from  the  record  it  is  apparent  that  those  who 
knew  him  did  not  question  his  power  to  dis- 
pose of  his  property  according  to  a  settled 
purpose  of  his  own.  His  family  physician 
and  a  number  of  bis  neighbors,  whose  testi- 
mony was  taken  for  appellant,  testify  that 


he  was  a  man  of  strong  mind,  or  at  least 
of  average  capacity.  Other  persons  traded 
with  blm,  and  two  of  the  witnesses,  whose 
testimony  was  taken  for  appellees,  seem  to 
have  contemplated  making  an  arrangement 
with  him  about  taking  care  of  him  without  any 
Idea  of  bis  Incapacity  to  contract  with  them. 
The  testimony  of  the  friend  who  was  present 
when  the  arrangement  with  Chownlng  was 
proposed,  the  surveyor  of  the  land,  the  drafts- 
man of  the  deed,  the  clerk  who  took  the  ac- 
knowledgment, all  testify  to  his  capacity  at 
the  time  of  the  transaction,  and  there  is  in 
fact  no  contrary  evidence  worth  considering, 
except  such  as  relates  to  conduct  at  other 
times  In  many  cases  years  before,  when  he 
was  In  one  of  the  spells  referred  to.  He 
was  an  Ig^norant  man.  He  had  many  notions 
that  a  man  of  more  intelligence  would  not 
have  entertained,  but  that  be  bad  sufficient 
capacity  to  make  a  contract  the  great  pre- 
ponderance of  the  evidence  establishes  be- 
yond doubt.  The  direct  testimony  of  the 
witness  on  this  subject  Is  sustained  by  the 
circumstances  disclosed  by  the  proof. 

There  Is  an  utter  want  of  proof  that  any 
nndue  influence  was  exercised  by  Chownlng, 
or  that  any  fraud  was  practiced  by  him  In 
the  obtaining  of  the  deed.  The  proposition 
for  the  arrangement  came  from  the  uncle, 
and  was  pressed  by  him.  Chownlng  then 
lived  at  some  distance  from  blm.  The  old 
man  was  alone.  He  bad  but  one  brother 
surviving  who  lived  In  Missouri.  He  was 
apparently  not  very  friendly  with  appellee 
B.  H.  Howser,  the  nephew  who  brought 
this  suit,  and  declared  that  he  should  have 
none  of  bis  estate.  He  was  attached  to 
Chownlng  and  wife,  and  It  was  important 
for  blm  In  his  declining  years  to  have  some- 
body with  blm  who  would  treat  blm  kindly, 
and  do  for  him  the  tender  offices  that  affec- 
tion only  will  perform  for  the  old.  He  had 
a  cancer  on  bis  nose.  It  was  uncertain  bow 
long  be  would  live,  or  what  bis  condition 
would  be  during  that  time,  and,  if  be  bad 
lived  out  his  expectancy  of  life,  Chownlng 
would  have  well  earned  the  value  of  the 
farm  In  taking  care  of  blm.  Chownlng  and 
his  wife  and  the  old  man  constituted  the 
family.  We  think  the  proof  shows  unques- 
tionably that  the  old  man  was  kindly  treat- 
ed and  was  satisfled  with  the  arrangement 
He  BO  declared  on  numerous  occasions,  and 
also  declared  the  nature  of  the  contract 
made  with  Chownlng.  The  people  who  lived 
In  the  bouse  from  time  to  time  with  them, 
or  who  worked  on  the  farm,  testify  to  a 
state  of  facts  showing  that  the  old  man 
got  at  the  hands  of  Chownlng  and  his  wife 
what  he  wanted.  It  Is  true  be  carried  In  bis 
own  wood;  sometimes  made  up  bis  own  bed. 
He  often  bought  sugar  or  coffee  or  other 
things;  bat  all  this  he  did  of  his  own  voli- 
tion. It  is  also  true  that  after  bis  death  but 
$40  In  money  came  to  the  hands  of  his  ad- 
ministrator. But  there  Is  an  utter  want  of 
evidence  to  show  what  bad  become  of  the 
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money,  or  tbat  Ghownlns  receiTed  It  The 
fact  la  8hown  that  he  was  In  the  habit  of 
hiding  his  money  around,  and  it  also  ap- 
pears that  he  lent  a  niece  9600,  which  she 
testifies  she  paid  back  to  lilm  in  small  sums 
from  time  to  time,  except  what  she  paid 
to  his  administrator  after  his  death. 

Under  all  the  evidence.  It  seems  to  us  the 
arrangement  made  with  Ghowning  was  not 
an  unreasonable  one  for  the  old  man  to 
make.  They  were  both  not  far  from  the 
same  age.  The  old  man  was  of  a  disposition 
that  everybody  could  not  get  along  with 
him.  He  had  no  near  relations,  and  he  was 
in  a  condition  in  which  be  needed  a  home 
and  provision  against  the  inflrmities  of  com- 
ing years.  He  had  a  right  to  secure  himself 
in  these  by  a  disposition  of  his  property.  If 
be  saw  fit.  Want  of  capacity  or  fraud  or 
undue  Influence  is  not  presumed  without 
proof.  The  law  presumes  a  man  sane  until 
the  contrary  is  proved.  It  presumes  a  con- 
tract was  fairly  made  unless  undue  influence 
is  shown.  It  is  not  presumed  that  a  gran- 
tee practiced  a  fraud  in  a  transaction  with 
the  grantor;  on  the  contrary,  fraud  must 
be  established  by  positive  proof,  or  by  cir- 
cumstances which  cannot  reasonably  be  rec- 
onciled with  the  presumption  of  fair  deal- 
ing. The  evidence  before  us  utterly  falls  to 
overthrow  the  presumption  in  favor  of  the 
deed.  On  the  contrary^  taken  as  a  whole, 
It  preponderates  on  the  side  of  appellee. 

The  Judgment,  therefore,  canceling  the 
deed  is  reversed,  with  directions  to  dismiss 
the  petition. 


MA8TIN  V.  ZWEIGART  et  al. 

(Court  of  Appeals  of  Kentucky,      March  10, 
1908.) 

JUDICIAL  SALES-APPRAISEMENT— INADBQUA- 
CT— PREJUDICE  OF  APPRAISER— SUFFICIBN- 
CT  OF  EVIDENCE  —  BID  OF  APPRAISER'S 
BROTHER— EFFECT. 

1.  After  appraisers  to  appraise  land  for  ju- 
dicial sale  had  been  sworn,  the  owner  stated  to 
the  master  commissioner  that  he  feared  one  of 
them  would  not  do  him  justice,  and  was  assur- 
ed that  the  commissioner  would  protect  him. 
The  commissioner  testified  that  the  land  was 
appraised  at  a  fair  value.  There  was  evidence 
that  the  land  was  worth  $25  per  acre,  the  ap- 
praisement being  $20.  Held,  that  the  sale 
would  not  be  set  aside  for  prejudice  of  the  ap- 
pro Irpf. 

2.  The  mere  fact  tbat  a  brother  of  an  ap- 
praiser bid  at  a  judicial  sale  will  not  invalidate 

3.  Land  was  appraised  for  Judicial  sale  at 
$20,  and  sold  for  $18.25.  On  au  apiplication  by 
the  owner  to  set  aside  the  sale  for  inadequacy 
In  the  appraisement.  afSdavits  were  filed  that 
the  land  was  worth  $25.  and  that  it  should  have 
been  appraised  at  tbat  amount.  It  was  not 
shown  that  any  purchaser  would  have  given 
more  had  the  appraisement  been  larger,  or  that 
any  one  would  increase  the  bid  on  a  resale.  The 
amount  received  being  more  than  two-thirds  of 
$25,  the  owner,  even  on  that  appraisement, 
would  have  had  no  right  to  redeem.  Held,  that 
the  sale  would  not  be  set  aside. 

Appeal  from  circuit  court.  Mason  county. 
"Not  to  be  officially  reported." 


Suit   by  John    O.    Zweigart   and   others 

against  Samuel  B.  Mastin.  From  a  Judg- 
ment refusing  to  set  aside  a  judicial  sale, 
defendant  appeals.    Affirmed. 

M.  C.  Hutcblus  and  Allen  I).  Cole,  for  ap- 
pellant   Garret  S.  Wall,  for  appellees. 

PAYNTBR,  J.  The  land  in  controversy 
was  ordered  sold  to  satisfy  liens  upon  it 
The  appraisers  valued  the  same  at  $20  per 
acre.  It  brought  $18.25  at  the  sale.  The  ap- 
pellant sought  to  have  the  sale  set  aside, 
principally  upon  the  grounds:  (1)  That  one 
of  the  appraisers  was  unfriendly  to  him; 
(2)  that  it  was  appraised  at  an  inadequate 
price.  This  court  has  frequently  held  tbat 
mere  ihadequate  price  is  not  alone  sufficient 
to  set  aside  a  judicial  sale.  After  the  ap- 
praisers had  been  selected  and  sworn  and 
were  proceeding  to  appraise  the  land,  the 
appellant  expressed  to  the  master  commis^ 
Bioner  a  fear  that  one  of  the  appraisers 
would  not  do  him  Justice,  on  account  of  some 
differences  between  them.  The  master  com- 
missioner assured  him  that  If  he  discov- 
ered any  purpose  upon  the  part  of  the  ap- 
praisers not  to  treat  him  fairly  In  the  ap- 
praisement, he  would  interfere  to  protect 
bis  rights.  The  master  commissioner  failed 
to  discover  any  purpose  to  appraise  the  land 
at  less  than  a  fair  value,  and  testified  that 
be  thinks  It  was  so  appraised.  There  Is  not 
the  slightest  evidence  that  either  the  master 
commissioner  or  the  appraisers  bad  any  par- 
pose  In  the  discharge  of  their  duty  to  do  otber 
than  what  they  thought  was  exactly  right 
There  is  no  evidence  of  any  fraudulent  con- 
duct upon  the  part  of  the  appraisers. 

A  mere  mistaken  opinion  of  the  appraisers 
as  to  the  value  of  the  land  does  not  affect 
sale.  VallandlDgham  v.  Worthlngton  &  Co., 
85  Ky.  87,  2  S.  W.  772.  The  evidence  that 
the  land  was  worth  $25  per  acre  could  not 
do  more  than  to  conduce  to  show  that  the 
appraisers  erred  in  their  judgment  as  to  the 
value  of  the  land.  In  the  absence  of  oth- 
er evidence  tending  to  show  fraud  in  the  ap- 
praisement of  the  property,  it  was  irrelevant 
Knight  V.  Whitman,  6  Bush,  61,  99  Am.  Dec 
652. 

It  is  suggested  that  a  brother  of  the  ap- 
praiser to  whom  we  have  referred  bid  upon 
a  small  part  of  the  land  to  be  sold.  It  was 
held  in  Isom,  etc.,  v.  Kinnalrd,  Treasurer, 
etc.  (Ky.)  17  S.  W.  633,  and  Barlow,  etc.,  v. 
McGliutock,  11  S.  W.  29,  that  the  mere  fact 
that  one  of  the  appraisers  purchased  the  land 
at  the  sale  would  not  render  the  appraise- 
ment irregular  or  void,  in  the  absence  of  evi- 
dence showing  that  he  contemplated  purchas- 
ing it  at  the  time  of  the  appraisement.  If 
the  circumstances  as  detailed  in  those  cases 
would  not  render  the  sale  Irregular  or  void, 
then  certainly  the  fact  that  a  brother  of  one 
of  the  appraisers  bid  upon  a  small  piece  of 
the  land  would  not  render  the  sale  Invalid. 

The  appellant  filed  a  number  of  affldavlts. 
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In  part  of  wblch  it  was  stated  that  the  land 
should  have  been  appraised  at  ^5  per  acre. 
In  others  It  was  stated  that  It  was  worth 
|25  per  acre.  If  It  had  been  appraised  at 
$2S  per  acre,  as  It  brought  more  than  two- 
thirds  of  that  amount,  the  appellant  would 
not  have  had  the  right  to  redeem  It  The  ob- 
ject of  an  appraisement  la  to  give  the  debtor 
the  right  to  redeem  if  it  sells  for  less  than 
two-thirds  of  the  appraised  value. 

Certainly  the  appraisement  did  not  affect 
the  value  of  the  land  in  the  least.  It  was  not 
shown  that  any  one  would  have  given  more 
for  the  land  had  It  been  appraised  higher, 
nor  does  any  one  come  forward  and  say  that 
be  would  give  more  than  the  amount  bid 
should  a  resale  be  ordered.  We  do  not  want 
It  understood  that  we  hold  that,  if  some  one 
had  done  so,  the  sale  would  have  been  Bet 
aside. 

The  Judgment  la  aflSrmed. 


HARMAN  et  al.  v.  AVRTTT. 

(Court  of  Appeals  of  Kentucky.     -March  10, 
1908.) 

DECEDENT'S  ESTATES-SALE  OF  LANDS— DIVI- 
SION  OF  PROCEEDS— SETTLEMENT. 

1.  Where,  in  proceedings  to  sell  the  land  of  a 
decedent,  and  settle  his  estate,  it  is  adjudged 
that  his  widow  is  entitled  to  a  certain  fractiou> 
al  part  of  the  "amonnt"  of  the  sale,  she  is  en- 
titled to  snch  fraction  of  the  gross  amount,  and 
not  merely  of  the  net  proceeds. 

2.  Heirs  seeking  to  require  a  master  commis- 
sioner to  account  for  the  proceeds  of  land  be- 
longing to  the  estate,  sold  by  him  by  order  of 
the  court,  cannot  complain  that  the  widow  has 
not  been  paid  her  share  in  full,  she  herself 
making  no  complaint. 

3.  Where  the  heirs  of  a  decedent  and  the  mas- 
ter commissioner  who  sold  the  lands  of  the  es- 
tate had  a  settlement  as  to  the  proceeds,  at 
which  they  were  represented  by  attorneys,  and 
received  the  amounts  found  due  them,  such  set- 
tlement should  not  be  disturbed  11  years  there- 
after. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Proceedings  by  Charles  K.  Harman  and 
others  to  compel  an  account  by  G.  C.  Avritt 
of  moneys  received  by  him,  as  master  com- 
missioner of  the  court,  on  the  sale,  by  order 
of  the  court,  of  land  belonging  to  the  estate 
of  S.  H.  Harman,  deceased.  From  a  judg- 
ment in  favor  of  defendant,  petitioners  ap- 
peal.   Affirmed. 

0.  S.  Hill  and  W.  0.  McChord,  fOr  appel- 
lants.   Samuel  Avritt,  for  appellee. 

PAYNTER,  J.  S.  H.  Harman  died  in  1886, 
leaving  a  widow  and  nine  children.  His  ad- 
ministratrix and  heirs  brought  a  suit  to  sell 
the  real  estate  left  by  blm,  and  to  settle  the 
estate.  In  the  proceedings  had  it  was  ad- 
judged that  the  widow  should  have  paid  to 
ber  $750  out  of  the  proceeds  of  the  sale. 
There  was  also  adjudged  to  her,  in  lieu  of 
dower,  10.42  per  cent,  of  the  amount  of  the 
sale  of  the  real  estate.  At  that  time  the  ap- 
pellee was  master  commissioner  of  the  court. 


and,  as  directed  by  tbe  court,  sold  the  land, 
and,  as  he  claims,  distributed  the  proceeds 
according  to  the  order  of  the  court  The  ev- 
idence conduces  to  show  that  more  than  11 
years  before  the  institution  of  this  suit  he 
had  a  settlement  with  the  widow  and  heirs. 
At  the  instance  of  a  part  of  the  heirs  the 
case  was  redocketed,  and  proceedings  In- 
augurated with  a  view  of  having  it  determin- 
ed whether  or  not  he  had  disbursed  tbe  mon- 
ey which  came  Into  bis  hands.  The  appel- 
lants, being  the  parties  who  were  making  tbe 
question,  reached  the  conclusion  that  appel- 
lee had  in  his  hands  nearly  $500  of  the  money 
wblch  he  collected.  To  arrive  at  that 
amount  they  concluded  that  the  widow  was 
only  entitled  to  10.42  of  the  proceeds  of  the 
net  amount  of  the  sale,  instead  of  tbe  gross 
amount  Under  the  plain  wording  of  the 
judgment,  she  was  entitled  to  that  per  cent 
of  tbe  amount  which  the  real  estate  brought 
Tbe  appellee  insists  that  each  of  the  nine 
heirs  was  entitled  to  $161.61.  John  Harman, 
one  of  tbe  appellants,  .testified  that  he  had 
not  received  his  part  of  the  estate,  yet  a 
check  for  that  exact  amount  was  drawn  In 
his  favor  by  the  appellee,  Indorsed  by  tbe 
payee,  and  the  proceeds  of  it  passed  to  his 
credit  in  a  bank  in  the  state  of  Kansas.  This 
is  referred  to  to  show  how  hard  it  is,  after 
tbe  lapse  of  many  years,  to  recall  business 
transactions  with  accuracy  and  certainty. 
The  appellee  produced  the  receipt  of  the  ap- 
pellant J.  H.  Harman  for  $01.61,  "balance  in 
full  of  my  distributable  share  In  the  estate  of 
S.  H.  Harman,  deceased."  He  produced  an 
order,  signed  by  him,  in  favor  of  Mrs.  Mary 
Harman  on  him  for  $70,  and  upon  which 
there  is  a  memorandum,  signed  by  Mary 
Harman,  to  tbe  efTect  that  she  had  received 
tbe  $70.  These  amounts  make  tbe  sum  of 
$161.61.  He  produced  the  receipt  of  the  ap- 
pellant Martha  Smock  for  $141.G1,  "balance 
In  full  of  my  share  in  tbe  estate  of  S.  H. 
Harman,  deceased."  Tbe  fact  that  the 
amounts  paid  were  $161.61  is  suggestive  that 
they  were  paid  on  the  settlement.  Besides, 
some  of  these  receipts  recite  that  it  Is  in  full 
of  the  signer's  distributable  share  of  the  es- 
tate. 

The  widow  Is  not  complaining  that  she  did 
not  receive  her  share  of  the  estate.  The  fact 
that  she  did  or  did  not  does  not  diminish  or 
add  to  the  rights  of  the  appellants  in  the 
least,  as  they  were  only  entitled  to  the  share 
of  the  estate  going  to  them,  respectively,  re- 
gardless of  the  sum  which  should  have  been 
paid  to  the  widow  by  tbe  appellee. 

Tbe  sum  wblch  tbe  appellants  claim  tbe 
appellee  owes  consists  of  more  than  $200 
that  should  have  been  paid  to  tbe  widow,  and 
certain  costs,  of  which  no  account  seems  to 
have  been  taken  In  making  the  calculations 
to  impeach  the  accuracy  of  the  appellee  In 
the  settlement  of  the  matter. 

When  the  matter  was  fresh  in  the  minds 
of  all  of  the  interested  parties,  they  settled 
with  the  appellee,  and,  considering  that  there 
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was  anch  a  small  amonnt  of  money  to  be  dU- 
tributed  to  each,  It  was  hardly  possible  that 
the  appellee  should  have  retained  tour  or  Ave 
hundred  dollars  which  belonged  to  the  wid- 
ow and  the  heirs  without  complaint,  and  that 
he  should  have  continued  to  hold  it  for  the 
period  of  11  years  without  question.  Be- 
sides, they  had  attorneys  to  look  after  their 
interests  in  the  settlement  of  the  estate,  and 
who,  the  appellee  says,  were  present  when 
the  settlements  were  made. 
Judgment  Is  affirmed. 


ADAMS   EXPRESS   CO.  t.   SMITH. 

(Court  of  Appeals  of  Kentucky.     March  10, 

1908.) 

SERVANT— INJURY— ROTTEN     PLANK— LIABIU- 
TT   OF  MASTER-PLEASED   PREMISES- 
EVIDENCE— QUESTION  FOB  JURY. 

1.  A  servant  stepped  on  a  rotten  plauk,  and 
broke  the  bones  of  his  leg  and  sprained  his 
ankle.  His  injury  was  a  yery  painful  one,  con- 
fining him  to  the  bouse  for  some  time,  and  re- 
quiring him  to  go  ou  crutches  much  longer. 
Held,  that  a  Terdict  of  $1,000  was  not  excess- 
ive. 

2.  A  porter  iu  the  employ  of  an  express  com- 
pany received  injuries  by  stepping  on  a  rotten 
plank  in  a  platform  in  front  of  the  company's 
room,  over  which  he  hadpassed  many  times  a 
day  for  several  years.  He  and  the  other  em- 
ployes testified  they  did  not  know  the  plank 
was  rotten.  Its  condition  was  not  apparent 
from  the  top.  Held,  that  the  question  whether 
he  knew,  or  by  ordinary  care  could  have  known, 
of  the  defective  plank,  was  for  the  jury. 

3.  Even  if  the  porter  had  egnal  means  of  as- 
certaining the  defect  in  the  plank,  the  company 
would  be  liable,  if  he  did  not  In  fact  know  of  it, 
for  it  was  its  duty  to  exercise  reasonable  care 
to  furnish  him  a  safe  place  to  work,  and  he 
bad  a  right  to  assume  the  place  was  safe. 

4.  The  fact  that  the  master  does  not  own  the 
premises,  but  leases  them  from  a  third  party, 
does  not  absolve  him  from  the  duty  of  seeing 
that  they  are  safe  for  his  servant  to  work  in. 

6.  A  servant  was  injured  by  the  giving  way 
of  a  plank  in  a  platform  on  his  master's  prem- 
ises. It  appeared  that  the  plank  had  been  in 
place  at  least  two  years  longer  than  its  ordi- 
nary life.  Held  to  sufBciently  show  that  the 
plank  was  in  fact  rotten  and  unsafe  when  tiie 
servant  was  injured. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  Frank  C.  Smith  against  the  Ad- 
ama  Express  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

H.  L.  Stone,  for  appellant  O'Neal  & 
O'Neal,  for  appellee. 

HOBSON,  J.  The  Adams  Express  Compa- 
ny rents  a  room  at  the  station  of  the  Louis- 
Tille  &  Nashville  Railroad  Company  at  Tenth 
and  Broadway,  Louisville,  Ky.,  at  which  it 
handles  all  express  matter  passing  through 
that  station.  It  keeps  there  a  clerk  wbo  has 
charge  of  the  room,  and  several  porters.  The 
room  is  on  the  west  side  of  the  station  build- 
ing proper,  and  in  front  of  the  room  is  a 
platform  3  or  4  feet  high,  something  over  11 
feet  wide,  leading  down  on  one  side  to  Broad- 
way and  on  the  other  to  the  station  platform. 


On  this  platform  tmcka  are  run,  by  which 
the  freight  is  conveyed  to  and  trtm  the 
trains.  Appellee,  Smltli,  was  a  porter  in  the 
company's  service  at  this  room,  and,  as  snch. 
it  was  his  duty  to  bring  the  express  matto* 
from  the  trains  to  the  room.  On  January  5, 
190O,  while  brlngring  a  heavily  loaded  track 
from  a  train  along  this  platform,  he  was  re- 
quired in  the  discharge  of  his  duty  to  walk 
near  the  outer  edge  of  the  platform.  Tha« 
was  a  cover  over  the  platform  which  pro- 
tected part  of  It,  but  the  outer  part  of  the 
platform  was  not  protected  by  the  covn-. 
In  consequence  of  this,  the  plank  had  become 
rotten,  and  when  appellee,  to  keep  a  package 
from  falling  off,  placed  his  foot  on  one  of 
these  planka,  it  broke,  precipitating  him  on 
the  railroad  tracks  below,  breaking  the  bones 
of  his  leg,  and  spraining  hlg  ankle.  At  least, 
these  are  the  facts  as  shown  by  the  evidence 
on  his  behalf,  which  seems  to  have  been  fol- 
lowed by  the  jury.  His  injury  was  a  very 
painful  one,  confining  him  to  his  house  for 
some  time,  and  requiring  him  to  go  on 
crutches  much  longer.  At  the  trial,  in  No- 
vember, 1901,  his  leg  was  still  not  strong, 
although  it  was  supposed  time  would  grad- 
ually Improve  his  condition.  The  jury  fixed 
his  damages  at  $1,000,  which  is  not  excessive 
imder  the  evidence. 

It  is  earnestly  insisted  that  he  cannot  re- 
cover, because,  as  he  passed  over  the  plat- 
form 80  often  In  the  discharge  of  his  duty— 
something  like  20  or  30  times  a  day  for  two 
or  three  years— he  must  have  known  the  con- 
dition of  the  platform,  and,  therefore,  took 
the  risk.  But  he  testifies  that  he  did  not 
know  it;  that  he  had  simply  grone  over  the 
platform  in  the  discharge  of  his  duties,  and 
had  not  observed  that  the  plank  was  rotten. 
In  this  statement,  he  is  confirmed  by  all  the 
servants  of  appellant  who  are  introduced  as 
Witnesses  on  its  behalf  at  the  trial,  and  bad 
the  same  means  of  observing  the  platform 
as  he  had.  They  all  testify  tbat  they  did  not 
know  the  plank  was  rotten.  The  proof  also 
shows  tbat  if  you  got  down  off  the  plstform, 
and  looked  underneath,  the  rottenness  of  the 
plank  was  apparent,  but  it  was  not  so  appar- 
ent from  the  top;  and  as  appellee  was  not 
required  to  inspect  the  platform,  but  only  to 
discharge  the  duties  which  were  assigned 
him  in  carrying  the  freight  to  and  from  the 
train,  the  question  was  properly  submitted 
to  the  jury  as  to  whether  he  knew,  or  by  the 
exercise  of  ordinary  care  should  have  known, 
of  the  defectiveness  of  the  plank.  The  court 
properly  refused  to  instruct  the  jury  In  addi- 
tion that  if  he  had  equal  means  of  knowl- 
edge with  the  defendant  It  was  not  liable: 
for  It  was  the  duty  of  the  defendant  to  exer- 
cise reasonable  care  to  furnish  him  a  safe 
place  to  work,  and  It  was  not  his  duty  to 
get  down  off  the  platform,  and  inspect  It 
underneath,  to  ascertain  if  It  was  safe  be- 
fore proceeding  to  run  its  truck  over  It  as 
he  was  told  to  do.  The  Inspection  of  the 
platform  was  no  part  of  his  duty.    He  had  a 
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right  to  assume  It  was  safe,  unless  he  knew 
It  was  otherwise,  or  by  the  exercise  of  or- 
dinary care  he  should  hare  discovered  It  In 
the  discharge  of  his  duty.  (Thamplon,  etc., 
Co.  v.  Carter  (Ky.)  61  S.  W.  16;  L.  &  N. 
Ralhroad  t.  Foley,  M  Ky.  224,  21  S.  W.  866. 

It  is  also  Insisted  that  the  express  com- 
pany la  not  responsible  because  it  did  not 
•wn  the  premises,  but  rented  them  from  the 
railroad  company,  and  it  was  the  duty  of  the 
railroad  company  to  keep  them  In  repair. 
The  platform  was  the  only  way  of  reaching 
the  room  in  which  the  express  company  did 
business.  The  use  of  the  platform  was, 
therefore,  a  necessary  appurtenance  to  the 
use  of  the  room.  Whether  the  express  com- 
pany was  owner  or  lessor,  it  was  Incumbent 
on  It  to  exercise  reasonable  care  to  furnish 
its  employes  a  safe  place  to  work,  and  this 
duty  extended  not  only  to  the  room  in  which 
the  work  was  mainly  done,  but  to  the  ap- 
proach to  that  room.  It  required  appellee  to 
work  in  Its  service  in  that  room  and  on  that 
platform.  It  furnished  him  these  as  the 
place  for  the  performance  of  his  duties,  and 
the  master  cannot  avoid  responsibility  for  the 
nonassignable  duty  of  furnishing  his  serv- 
ant a  gate  place  to  labor  by  leasing  the  prem- 
ises, instead  of  owning  them  himself. 

The  proof  shows  that  this  platform  was 
built  about  the  year  1889.  and  that  the  life 
of  such  plank  as  composed  it  is  about  eight 
years.  The  platform,  therefore,  at  the  time 
that  appellee  was  injured,  had  stood  at  least 
two  years  longer  than  the  ordinary  life  of 
the  plank.  It  is  also  shown  that  appellant 
had  in  its  employ  a  watchman,  whose  duty 
It  was  to  look  obt  and  report  defects,  and 
these  when  reported  were  remedied  by  the 
railroad  company.  It  was  also  the  duty  of 
the  agent  who  had  charge  of  the  room  to  do 
this.  The  proof  leaves  no  doubt  that  the 
planks  were  in  fact  rotten  and  unsafe  and 
had  been  for  some  time— at  least,  out  at  the 
end  where  appellee  fell. 

The  first  instruction,  taken  as  a  whole, 
only  warranted  the  jury  in  finding  for  the 
plalntift  if  the  platform  was  not  reasonably 
safe,  and  the  defendant  knew  of  its  danger- 
ous and  unsafe  condition,  or  could  have 
known  of  it  by  the  exercise  of  ordinary  care. 
This  is  again  repeated  with  emphasis  in  the 
fourth  instruction.  There  is  no  room  for 
criticism,  therefore,  of  the  Instructions  as  re- 
quiring of  the  employer  anything  more  than 
ordinary  care  as  to  the  safety  of  the  plat- 
form. 

Judgment  affirmed. 


ARNOLD  V.  COMMONWEALTH. 

(Court  «t  Appeals  of  Kentucky.     March  10, 

1903.) 

BOMICIDB— DEORSB  OF  CRIME— INSTRUCTION. 

1.  Under  O.  Code  Prac.  S  239,  providing  that, 
if  there  b*  a  reasonable  doubt  of  the  degree  af 
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the  offense  which  defendant  has  committed,  he 
shall  only  be  convicted  of  the  lower  degree,  it 
is  error,  in  a  prosecution  for  homicide,  to  omit 
to  80  inBtruct. 

Appeal  from  circuit  court,  Daviess  county. 
"Not  to  be  officially  reported." 
Luclen  Arnold  was  convicted  of  murder, 
and  appeals.    Reversed. 

Sweeney,  Bills  A  Sweeney,  Walker  & 
Slack,  and  Wathen  &  Morrison,  for  appel- 
lant C.  J.  Pratt  and  M.  K.  Todd,  for  the 
Commonwealth. 

BARKSOl,  J.  The  appellant,  Luclen  Ar- 
nold, and  his  brother,  Hugh  Arnold,  were 
jointly  indicted  by  the  grand  jury  of  Daviess 
county  charged  with  the  willful  murder  of 
Luther  Robinson.  A  joint  trial  of  the  broth- 
ers resulted  in  their  conviction,  and  sentence 
to  the  penitentiary  for  the  term  of  21  years. 
Upon  an  appeal  to  this  court  the  case  was  re- 
versed. 55  S.  W.  894.  Upon  the  return  of 
the  case  to  the  Daviess  circnit  court  a  sep- 
arate trial  was  demanded  and  granted. 
Hugh  Arnold,  being  tried  first,  was  found 
guilty,  and  sentenced  to  the  penitentiary  for 
the  term  of  his  natural  life.  An  appeal  to 
this  court  resulted  In  an  affirmance  of  the 
judgment.  62  S.  W.  15.  Upon  trial  of  the 
appellant,  he  was  also  found  guilty,  as  char- 
ged in  the  Indictment,  and  sentenced  to  the 
penitentiary  for  life;  from  which  judgment 
he  is  now  complaining  on  appeal  to  this 
court 

It  is  not  necessary  to  set  forth  the  facts, 
as  they  are  recited  with  sufficient  amplifica- 
tion in  the  opinion  in  the  case  of  Arnold  v. 
The  Commonwealth,  56  S.  W.  894;  and,  fur- 
thermore, appellant  through  bis  counsel,  ad- 
mits there  was  sufficient  evidence  to  warrant 
his  conviction  by  the  jury,  although  he  com- 
plains of  the  degree  of  which  he  was  convict- 
ed. The  instructions  of  the  court  in  this  case 
are  largely  the  same  as  those  given  on  the 
trial  of  Hugh  Arnold,  which  were  passed  up- 
on and  approved  in  the  case  of  Arnold  v.  The 
Commonwealth,  62  S.  W.  16;  but  there  was 
one  Instruction  given  In  the  case  cited,  which 
was  omitted  in  this,  the  omission  of  which 
was  prejudicial  to  the  substantial  rights  of 
the  appellant  Section  239  of  the  Criminal 
Code  of  Practice  is  as  follows:  "If  there  be 
a  reasonable  doubt  of  the  degree  of  the  of- 
fense which  defendant  has  committed,  he 
shall  only  be  convicted  of  the  lower  degree." 
In  the  case  of  Williams  v.  The  Common- 
wealth, 80  Ky.  313,  this  court  said:  "It  was 
the  duty  of  the  court  to  state  the  law  fully 
and  correctly  to  the  jury  in  the  instructions. 
It  was  error,  therefore,  not  to  Instruct  them 
that  If  they  should  believe  the  appellant 
guilty,  but  entertained  a  reasonable  doubt  of 
the  degree  of  bis  otfense,  they  should  con- 
vict him  of  the  lower  degree.  This  la  sub- 
stantially the  language  of  section  239  of 
the  Criminal  Code,  and  the  failure  to  Instruct 
the  jury  affected  seriously  his  substantial 
rights.    It  is  true  that  the  jury  must  believe 
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beyond  a  reasonable  doubt  that  the  accused 
Is  guilty,  before  they  can  convict  at  all;  but 
It  might  be  that,  while  they  had  no  doubt  of 
his  guilt,  they  entertained  a  reasonable  doubt 
of  the  degree  of  that  guilt,  and  the  policy  of 
this  humane  provision  of  the  law  cannot  be 
questioned,  nor  can  it  be  rendered  nugatory 
by  a  failure  to  execute  It.  Whenever  there 
is  evidence  Introduced  which  might  be  cal- 
culated to  raise  a  reasonable  doubt  of  the 
degree  of  the  guilt  of  the  accused,  the  Jury 
should  be  Instructed  in  pursuance  of  the  pro- 
vision of  the  Code  quoted."  In  both  of  the 
opinions  of  this  court  heretofore  alluded  to 
the  number  and  prolbdty  of  the  Instructions 
were  criticised,  and  these  defects  undoubted- 
ly were  confusing  and  perplexing  to  the 
minds  of  the  Jury.  We  recognize  that  this 
fault  Is  often  the  result  of  the  excitement 
and  confusion  Incident  to  a  Jury  trial,  such  as 
was  doubtless  had  in  this  case.  As  there 
must  be  a  reversal  for  the  reasons  given,  we 
malce  the  following  suggestions  for  the  guid- 
ance of  the  court  in  any  future  trial  had 
herein:  Instruction  No.  6  should  be  omitted, 
as  its  provisions  seem  to  be  fully  contained 
in  Instruction  No.  0.  If  there  be  any  doubt 
on  this  subject.  It  should  be  Incorporated  In 
No.  9.  Instruction  No.  9  should  end  with  a 
substantial  compliance  with  section  238  of 
the  Criminal  Code.  Instructions  Nos.  10,  11, 
12,  13,  and  14  should  be  omitted,  as  unneces- 
sary to  the  rights  of  the  defendant,  and  con- 
fusing to  the  minds  of  the  Jury.  Instruction 
No.  8  should  end  with  the  qualification  of  the 
right  of  self-defense  by  the  principle  flowing 
from  the  fact  that  appellant  may  have  com- 
menced or  provoked  the  dlHiculty  In  which 
the  killing  took  place.  In  accordance  with 
the  rule  laid  down  In  the  opinion  in  the  case 
of  Arnold  v.  The  Commonwealth,  55  S.  W. 
894.  We  believe  that,  with  the  changes  here- 
in suggested,  the  Instructions  will  fully  pro- 
tect the  legal  rights  of  the  commonwealth 
and  the  defendant,  and  present  the  ques- 
tions of  law,  to  which  the  Jury  are  to  apply 
the  facts,  in  a  simpler  and  less  confusing 
form. 

The  case  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


PROVIDENT  SAV.  LIFE  ASSUR.  SOC.  T. 
JOHNSON. 

(Court  of  Appeals  of  Kentucky.      March  6, 
1903.) 

MALICIOUS    PROSECUTION— CRIMINAL    LIBBL— 
INDICTMENT— EVIDENCE— JUSTIFICA- 
TION—INSTRUCTIONS. 

1.  Where  one  was  indicted  for  criminal  libel 
under  an  Indictmeut  containing  three  para- 
graphs, but  the  prosecnting  attorney  elected  to 
prosecute  on  the  first  paragraph  alone,  in  a  sub- 
sequent action  by  accused  for  malicious  prose- 
cution it  was  error  not  to  permit  defendant  to 
show  that  the  second  and  third  paragraphs  of 
the  libelous  matter  charged  in  the  indictment 
were  false. 

2.  In    an    action    for    malicious    prosecution. 


ftlaintiff  having  been  indicted  for  a  crimiDal 
ibel,  libelous  matter  that  was  laid  before  the 
grand  jury,  and  which  was  not  included  in  the 
indictment,  because  constituting  a  separate  of- 
fense, and  properly  a  subject  for  another  indict- 
ment, cannot  be  introduced  in  evidence  by  de- 
fendant to  justify  his  action  in  obtaining  the 
indictment. 

3.  The  premiums  payable  on  insurance  pol- 
icies Issued  by  a  certain  company  were  accoril- 
Ing  to  9  schedule  of  rates  indorsed  on  the  poli- 
cies, less  the  dividends  awarded,  the  rates  in- 
creasing as  the  age  of  the  insured  advance«i: 
and  it  was  stated  that  the  dividends  woul.l 
probably  offset  the  increase,  and  give  a  level 
rate  of  premium.  Plaintiff  caused  an  article  !•> 
be  published  charging  an  agent  of  such  companr 
with  practicing  fraud  on  its  policy  holders.  He 
was  indicted  for  criminal  libel,  and.  after  ac- 
quittal, sued  the  company  for  malicious  prose- 
cution. Beld,  that  evidence  that  agents  for  the 
company  deceived  persons  by  assnrini;  th'-m 
absolutely  that  there  would  be  a  level  rate  of 
premium  was  not  objectionable  as  impeachins; 
the  printed  statements  of  the  policy,  inasmuoh 
as  the  rnle  forbidding  evidence  contrary  to  the 
terms  of  an  instrument  only  applies  to  the  par- 
ties thereto. 

4.  The  question  as  to  what  facts  constitntf 
probable  cause  for  a  prosecution  Is  a  question 
of  law  for  the  court. 

5.  On  malicious  prosecution  the  qnestion 
whether  certain  facts  exist,  which.  If  they  do 
exist,  show  probable  cause,  is  for  the  jury. 

6.  A  criminal  libel  is  committed  by  any  writ- 
ing calculated  to  create  disturbance  of  the 
peace,  corrupt  public  morals,  or  lead  to  any  act 
which,  when  done,  is  indictable. 

7.  In  an  action  for  malicions  prosecution, 
plaintiff  having  been  indicted  for  criminal  libpl. 
in  defining  "probable  cause"  the  court  shonM 
set  out  the  matter  charged  as  libelous,  and  in- 
struct the  jury  that  it  is  libelous  if  untrue,  and 
that  defendant  had  probable  cause  for  the  pros- 
ecution if  its  agents  who  procured  the  indict- 
ment believed,  and  had  grounds  such  as  would 
induce  a  man  of  ordinary  prudence  to  beliere, 
that  the  matter  published,  or  any  substantial 
part  of  It.  was  materially  false. 

Appeal  from  circuit  court,  Hickman  coun- 
ty. 

"To  be  ofBcIally  reported." 

Action  by  D.  Johnson  against  the  Provi- 
dent Savings  Life  Assurance  Society.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Humphrey,  Burnett  &  Humphrey  and  R. 
B.  Flatt,  for  appellant  Robertson  &  Tbomas 
and  Greer  &  Reed,  for  appellee. 

HOBSON,  3.  Appellee,  Johnson,  was  for 
some  time  an  agent  of  the  appellant,  the 
Provident  Savings  Life  Assurance  Society. 
He  left  its  service,  and  entered  the  service 
of  the  Union  Central  Life  Insurance  Com- 
pany, and  after  this  published  In  the  county 
paper  the  following: 

"A  few  months  of  work  for  the  Provident 
Savings  convinced  me  that  I  was  misled. 
Just  as  hundreds  of  policy  holders  of  that 
company  have  been;  that  Is,  by  false  rep- 
resentation of  general  agents  and  managers 
of  the  company.  An  honest  man,  when  he 
finds  his  error,  tries  to  atone  for  It  I  am  do- 
ing that  now  by  selling  my  friends  Insurance 

f  4.  Sea  Malicious  Prosecution,  vol.  S3,  C«nL  Dig. 
I  161. 
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in  the  Union  Central  Life  Insurance  C!om- 
pany,  that  la  acknowledged  by  all  insurance 
men  to  be  absolutely  reliable." 

Also  the  following:  "None  of  the  policies 
sold  by  the  Provident  Savings'  agents  as 
straight  life,  whether  old  or  not,  are  of  any 
value  as  collateral  or  in  cash.  Such  con- 
tracts have  no  reserve  behind  them,  and  on 
that  account  are  worthless,  unless  the  in- 
sured dies  while  they  are  in  force." 

Also  the  following:  "Also  I  further  state 
that  the  work  of  that  company's  agents  dur- 
ing the  last  five  years  in  Western  Kentucky 
has  been  characterized  by  twisting  policies 
of  other  companies,  and  selling  their  own 
policies  under  misrepresentations;  also  by  re- 
bating, and  other  unfair  and  rotten  meth- 
ods." 

Appellant,  after  laying  the  facts  before 
counsel,  and  being  advised  that  a  prosecu- 
tion for  criminal  libel  might  be  maintained, 
went,  by  its  agents,  before  the  grand  Jury, 
and  had  appellee  indicted  for  libel.  The  in- 
dictment set  out  the  matter  above  quoted. 
The  defendant  entered  a  demurrer  to  the 
Indictment,  and  on  the  hearing  of  this  de- 
miu-rer  the  commonwealth's  attorney  elected 
to  prosecute  for  the  first  paragraph  of  the 
libelous  matter  quoted.  The  case  was  then 
tried  on  this  charge.  The  defendant  was  ac- 
quitted. He  afterwards  filed  this  suit  to 
recover  of  appellant  damages  on  account  of 
'the  prosecution,  charging  that  it  was  mali- 
cious, and  without  probable  cause.  The  Ju- 
ry returned  a  verdict  in  his  favor  for  $1,250. 

The  proof  shows  that  appellee,  after  he 
was  indicted,  liad  his  father  to  go  on  his 
bond  when  arrested  on  the  indictment,  and 
was  in  custody  but  a  short  time  while  going 
with  the  sheriff  to  his  father's  for  the  pur- 
pose of  signing  the  bond.  No  special  dam- 
age is  shown, 'except  the  cost  of  defending 
the  prosecution.  The  defendant  offered  to 
show  on  the  trial  that  the  second  and  third 
paragraphs  of  the  libelous  matter  charged  in 
the  indictment  were  false,  and  known  by  the 
defendant  to  be  false,  when  published  by 
him.  The  court  refused  to  allow  this  proof, 
confining  the  evidence  entirely  to  the  first 
paragraph.  This  was  error.  Appellant  had 
charged  appellee  with  criminal  libel  in  pub- 
lishing the  matter  embraced  in  all  three 
paragraphs.  It  was  all  set  out  in  the  in- 
dictment, which  was  procured  by  appellant, 
and  Is  the  basis  of  this  action.  If  appellant 
bad  probable  cause  for  the  prosecution,  the 
action  before  ns  can  not  be  maintained;  and, 
if  either  one  of  the  paragraphs  was  false, 
and  was  intentionally  published  by  the  de- 
fendant without  justifiable  cause,  this  was 
sufficient  to  sustain  the  indictment  Appel- 
lant is  not  bound  by  the  act  of  the  common- 
wealth's attorney  In  electing  to  prosecute  on 
the  first  paragraph  alone.  Its  action  was 
based  on  all  three  paragraphs,  and  if,  on  the 
whole  case,  it  had  probable  cause  for  its  ac- 
tion. It  is  not  liable  In  this  suit.  The  gist  of 
the  action  consists  in  the  malicioufl  abuse  of 


the  process  of  the  court  The  thing  complain- 
ed of  is  the  obtaining  of  the  Indictment  and, 
if  there  was  probable  cause  for  it  by  rea- 
son of  any  of  the  matter  set  out  therein, 
there  was  no  abuse  of  the  court's  process. 
Appellant  obtained  the  indictment,  and  for 
this  it  is  sued.  Libelous  matter  that  was 
laid  before  the  g^'&ud  Jury,  which  was  not  in- 
cluded in  the  indictment  because  constituting 
a  separate  offense,  and  properly  the  subject- 
matter  for  another  indictment,  cannot  he  in- 
troduced on  this  trial  to  Justify  the  action 
of  appellant  In  obtaining  this  Indictment;  for 
proof  of  such  matter  would  simply  sliow  that 
appellant  had  probable  cajise  to  believe  ap- 
pellee guilty  of  another  charge  other  than 
that  on  which  he  was  indicted. 

The  policies  issued  by  appellant  are  for 
one  year,  and  may  be  renewed  annually  at  a 
schedule  of  rates  Indorsed  thereon,  less  the^ 
dividend  awarded  on  the  policies.  The  print- 
ed rates  Increase  as  the  age  of  the  insured 
advances,  but  It  was  stated  that  the  dividend 
would  probably  offset  this  increase,  and  give 
a  level  rate  of  premium,  or  practically  so. 
Proof  was  introduced  on  the  trial  tending  to 
show  that  appellant's  agent  or  agents  who 
procured  the  indictment  deceived  persons  in- 
to taking  policies  by  assuring  them  absolute- 
ly there  would  be  a  level  rate  of  premium. 
It  was  objected  to  this  evidence  that  it  im- 
peached the  writings  themselves,  which  plain- 
ly showed  in  express  terms  that  the  rate  of 
premiums  increased  year  by  year,  and  that 
necessarily,  the  amount  of  dividends  to  be 
earned  in  the  i:  ure  was  only  matter  of  judg- 
ment or  opinion.  '  But  the  rule  forbidding 
evidence  contrary  to  the  terms  of  a  written 
instrument  only  applies  between  the  parties 
to  it  1  Greenleaf  on  Evidence,  f  279.  Ap- 
pellee had,  in  effect  charged  appellant  with 
practicing  a  fraud  on  its  policy  holders,  and 
Justified  the  publication.  If  It  was  true,  he 
was  not,  for  this,  guilty  of  libel;  and  this 
question  of  fact  was  for  the  Jury  on  the  writ- 
ten contracts  and  all  the  other  evidence  In- 
troduced on  the  trial.  Some  of  the  policy 
holders  said  they  did  not  see  the  policies, 
but  relied  on  the  assurances  of  the  agent  as 
to  the  character  of  policy  ttiat  was  to  be  is- 
sued. The  writing  is  potent  evidence  for 
appellant  but  in  a  case  like  this  it  is  not  con- 
clusive. As  to  appellee  himself,  however,  the 
policy  Issued  to  him  is  conclusive,  in  the  ab- 
sence of  proof  of  fraud  or  mistake. 

The  court  also  erred  in  failing  to  define 
to  the  Jury  "probable  cause."  The  rule  is 
that  what  facts  constitute  probable  cause  is 
a  question  of  law  for  the  court,  and  whether 
the  facts  exist  or  not  is  to  be  determined  by 
the  Jury.  The  court  did  not  define  to  the 
Jury  the  offense  of  criminal  libel,  or  inform 
them  what  facts  made  out  a  case  of  probable 
cause  for  the  prosecution.  A  criminal  libel  is 
committed  by  any  writing  calculated  to  cre- 
ate disturbances  of  the  peace,  corrupt  the 
public  morals,  or  lead  to  any  act  which, 
when  done,  is  indictable.    2  Bishop  on  Crlm- 
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inal  Law,  907.  If  the  publication  in  guea- 
'  tion  was  false,  the  defendant  was  properly 
Indicted.  2  Bishop  on  Criminal  Law,  ||  922, 
933.  In  defining  "probable  cause"  the  court 
should,  in  an  Instruction,  hare  set  out  the 
matter  charged  as  libelous  In  the  Indictment, 
and  should  have  told  the  jury  that  It  was  li- 
belous U  untrue,  and  that  the  defendant  had 
probable  cause  for  the  prosecution,  and  they 
should  find  for  It  In  this  action  If  Its  agent 
or  agents  who  procured  the  Indictment  be- 
lieved, and  had  such  grounds  as  would  In- 
duce a  man  of  ordinary  prudence  to  believe, 
that  the  matter  so  published,  or  any  substan- 
tial part  of  it,  was  materially  false. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


RICE  et  aL  T.  STRANGE)  et  al. 

(Court  of  Appeals  of   Kentucky.     March  11, 
1903.) 

BXECUTORS— BORROWINO  MONBT. 

L  An  executor  has  no  power  to  bind  the  estate 
by  borrowing  money  for  its  use,  unless  he  is 
authorized  to  do  so  by  the  will  or  an  order  of 
court. 

Appeal  from  circuit  court,  Woodford  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Rice  &  Turner  against  David 
Strange  and  others.  Judgment  for  defend- 
ants.   Plaintiffs  appeal.    Affirmed. 

D.  T.  Edwards,  for  appellants.  Richard 
Godson,  for  appellees. 

O'RBAR,  J.  The  will  of  Georgia  Belle 
Strange  devised  to  her  children,  who  were  In- 
fants, all  of  her  property,  consisting  of  a 
small  tract  of  about  74  acres  of  land,  farm- 
ing implements,  some  live  stock  and  house- 
hold furniture.  The  will  contained  this 
clause:  "I  want  my  husband  David  Strange 
to  have  charge  of  all  the  above  property, 
both  real  and  personal,  to  keep  and  use  to  the 
best  advantage  for  the  benefit  of  my  children 
during  his  lifetime,  and  at  his  death  to  be 
sold,  and  the  money  to  be  divided  amongst 
the  five  children  equally  as  aforesaid."  It  Is 
averred  that  appellants  loaned  and  advanced 
$250  to  David  Strange,  as  executor  of  his  de- 
ceased wife's  estate,  to  enable  him  to  care 
for  and  preserve  the  tobacco  crop  raised  by 
him  on  the  said  premises,  and  to  enable  him 
to  procure  seed  to  sow  wheat  upon  a  por- 
tion of  the  land.  It  was  stated  In  the  peti- 
tion that  the  estate  had  no  money  or  means 
with  which  to  care  for  the  tobacco  crop,  and 
to  seed  the  land;  and  that  It  was  necessary 
that  the  me.ins  be  procured  to  preserve  the 
estate  to  its  beneficiaries.  This  money  was 
furnished  within  about  18  months  after  the 
date  of  the  will.  This  suit  was  brought  to 
subject  the  estate  to  the  payment  of  tlie 
above-named  sum,  upon  the  theory  that  the 


T 1.  See   Executor!    and   Admlnlttraton,   vol.    tt. 
Cent.  Dis.  i  411. 


executor,  as  trustee,  had  tiie  power,  and 
was  under  the  duty  to  operate  the  farm,  and, 
if  necessary,  to  incur  this  liability,  and  make 
It  a  charge  upon  the  land  and  other  estate. 
The  court  Is  of  opinion  that  David  Strange 
held  the  estate  at  the  time  he  borrowed  the 
money  as  executor,  and  not  as  testamentary 
trustee.  Johnson  v.  Fuquay,  1  Dana,  514; 
Warfield  v.  Brand's  Adm'r,  13  Bush,  77.  An 
executor  has  no  power  to  bind  the  estate  rep- 
resented by  him  by  borrowing  money  for  its 
use,  unless  he  is  authorized  to  do  so  by 
the  wUl,  or,  in  particular  Instances,  by  an 
order  of  a  court  of  competent  Jurisdiction. 
An  executory  contract  of  an  executor  or  ad- 
ministrator, If  made  on  a  new  and  Independ- 
ent consideration,  moving  between  the  prom- 
isee and  the  personal  representative  as  prom- 
isor, is  the  latter'B  personal  contract,  and 
cannot,  in  the  absence  of  authority  given  by 
the  statute  or  the  will  of  the  decedent,  bind 
the  estate.  The  estate  Is  not  bound,  not  bo 
much  because  of  lack  of  consideration,  as  for 
the  want  of  power  in  the  personal  repre- 
sentative to  bind  it  in  that  character  of 
transaction. 

The  Judgment  of  the  circuit  court  sustain- 
ing a  demurrer  of  the  guardian  ad  Iltena  to 
the  appellants'  petition,  and  dismissing  It, 
la  affirmed. 


LOUISVILLE!,  H.  &  ST.  L.  RY.  CO.  r.  Mc- 
OUNB. 

(Court  of  Appeals  of  Kentucky.    Feb.  13, 
1903.) 

DAMAQES— FERHANBNT  INJTTRIBS-CONTRIBU- 

TORT  NBOLIOENCB— INSTRUCTION 

—HARMLESS  ERROR. 

1.  Where  no  special  damages  were  claimed 
in  an  action  for  injaries  for  medicine  and  med- 
ical treatment,  and  there  was  no  proof  that 
any  sum  had  been  expended  therefor,  an  in- 
struction anthoriiing  the  jury,  hi  fixing  the 
amount  of  damages,  to  consider  the  expense 
incurred  for  medical  and  surgical  treatment, 
was  harmless. 

2.  Where  there  was  evidence  that  plaintiff's 
Injury  was  permanent,  and  the  court  charged 
that  ths  juiT  should  award  plaintiff  only  sneh 
damages  as  he  sustained  ai  the  direct  and  prox- 
imate result  of  the  injaries  received,  an  objec- 
tion, not  pleaded,  that  the  permanency  of  plain- 
tiS's  injuries  was  caused  by  his  walking  too 
soon  after  the  accident,  conld  not  be  sustained. 

Appeal  from  circuit  court,  Daviess  ooonty. 

"Not  to  be  officially  reported." 

Action  by  James  F.  McCune  against  the 
Louisville,  Henderson  &  St.  Louis  Railway 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Helm,  Bruce  &  Helm  and  Chapese  Wathen. 
for  appellant  Sweeney,  Ellis  &  Sweeney, 
for  appellee. 

NUNN,  J.  The  appellant  asks  a  reversal 
of  this  case  for  several  reasons.  The  facts, 
as  shown  in  the  record,  are.  In  substance, 
that  appellant's  railroad  crosses  the  street 
railway  at  right  angles  on  Frederics  street, 
in  the  city  of  Oweusboro,  Ky.,  a  street    and 
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at  a>iK>lnt  that  Is  used  eztenal-vely  by  the 
public,  and  where  street  cars  cross  appel- 
lant's tracks  about  every  10  minutes.  The 
appellant's  servants  in  charge  of  a  freight 
train,  comiMsed  of  engine,  tender,  and  from 
8  to  12  cars,  with  caboose,  without  any  warn- 
ing, and  without  any  one  being  on  the  ca- 
boose or  cars,  backed  this  train  from  the  east 
at  the  rate  of  8  to  12  miles  per  hour,  and 
struck  a  street  car,  on  which  appellee  was 
the  motonnan,  and  knocked  the  car  off  of  Its 
track,  and  threw  appellee  a  considerable  dis- 
tance, and  injured  his  hip,  back,  wrist,  and 
ankle.  The  Jury  gave  him  a  verdict  for 
^,000.  The  appellant's  witnesses  fix  the 
rate  of  speed  at  which  the  train  was  running 
at  not  more  than  four  miles  per  hour,  and 
that  the  bell  was  rung  continuously;  and  two 
of  the  witnesses  place  one  of  the  servants 
on  the  caboose,  and  say  that  he  tried  to  at- 
tract appellee's  attention  to  his  danger. 

The  appellant  excepted  to  all  of  the  in- 
structions given  by  the  court,  which,  taken 
all  together,  were  more  favorable  to  It  than 
It  was  entitled  to.  The  main  contention  of 
appellant  U  that  instruction  No.  2  authorized 
the  Jury,  in  fixing  the  amount  of  damages, 
to  consider  the  expense  incurred  for  medical 
or  surgical  treatment.  The  appellee  did  not 
claim  anything  In  his  petition  for  special 
damages,  nor  did  appellee  prove  any  sum  in- 
curred for  medicine,  or  such  treatment  The 
language  used  In  instruction  No.  2,  referred 
to,  was  evidently  inadvertently  used,  and  un- 
der the  evidence  in  this  case  the  error  was 
harmless,  and,  if  the  Jury  believed  the  ap- 
pellee's evidence,  and  the  evidence  of  his  wit- 
nesses, appellant's  servants,  in  operating  said 
train,  did  not  Use  "the  highest"  or  any  de- 
gree of  care  for  the  protection  of  persons 
using  or  about  to  use  the  crossing  at  Fred- 
erica  street.  The  evidence  at  the  trial— 
which  was  about  a  year  after  the  injury- 
showed  that  the  injured  wrist  was  still  en- 
larged, and  his  injured  ankle  was  in  bad  con- 
dition, and  (by  four  physicians)  that  it  was 
permanently  injured;  that  one  of  the  small- 
er bones  was  enlarged;  the  ligaments  that 
beld  the  foot  in  position  on  one  side  were 
torn  loose  from  the  bone,  and  caused  his  foot 
to  turn,  and  he  walked  on  the  side  of  his 
foot;  and  that  his  power  to  earn  money  was 
lessened  at  least  one-half,  and  would  so  con- 
tinue. Appellant  claims  that  the  permanen- 
cy and  seriousness  of  his  injury  was  caused 
by  his  getting  out  and  walking  too  soon;  1.  e., 
about  four  or  five  weeks.  There  was  no  is- 
sae  made  on  the  pleadings  on  this  matter, 
and,  besides,  the  court  confined  the  Jury  to 
tbe  damages  he  sustained  by  reason  of  his 
being  thrown  from  the  car,  as  the  direct  and 
proximate  result  of  the  injuries  he  received 
as  the  result  thereof.  The  Jury,  by  the  in- 
structions given,  were  not  allowed  to  give 
appellee  anything  for  injuries  caused  or  pro- 
duced by  his  own  improper  or  imprudent 
acts,  if  any,  which  enhanced  his  injuries. 

Instruction  No.  6  was  harmless,  and  not 


subject  to  the  criticism  made  by  the  appel- 
lant; but  It  was  not  necessary  for  tbe  court 
to  give  it,  for  the  law  on  that  point,  as  appli- 
cable to  both  appellant  and  appellee,  was 
given  In  instruction  No.  7. 

Perceiving  no  error  prejudicial  to  appellant, 
tbe  Judgment  is  affirmed. 


KING'S  ADM'R  v.  COVINGTON,  F.   &  A. 

BY.  CO. 

(Court  of  Appeals   of  Kentucky.     March   11, 

1903.) 

SERVANT— ACTION   FOR   INJURIBB— SnPPI- 
CIBNCY  OF  PETITION. 

1.  Where  a  petition  alleged  that  plaintiff's  in- 
testate was  in  the  employ  of  defendant  rail- 
road, and  that,  when  requested  by  liis  supe- 
rior, bis  duty  required  him  to  assist  in  clear- 
lug  wrecks;  that,  in  obedience  to  such  a  re- 
quest, he  started  for  a  wreck  on  a  hand  car; 
that  it  jumped  the  track,  by  reason  of  defects 
therein,  throwing  him  on  the  roadbed;  and 
that  before  he  could  escape  a  heavy  truck,  fol- 
lowing with  men  for  the  wreck,  which  did  not 
have  brakes  of  any  kind,  ran  over  and  killed 
him — it  stated  a  good  cause  of  action  against 
tbe  company. 

Appeal  from  circuit  court,  Fleming  coun- 
|.ty. 

"Not  to  be  oflicially  reported." 

Action  by  Amelia  King,  as  administrator  of 
the  estate  of  P.  H.  King,  deceased,  against 
tbe  Covington,  Flemingsburg  &  Ashland  Rail- 
way Company.  From  an  order  sustaining  de- 
murrer to  the  amended  petition,  plaintiff  ap- 
peals.   Beversed. 

W.  G.  Dearlng  and  O.  A  Cassidy,  for  ap- 
pellant.   Jno.  P.  McCartney,  for  appellee. 

BUBN.UI,  C.  J.  The  plaintiff,  Amelia 
King,  as  administrator  of  P.  H.  King,  de- 
ceased, instituted  this  suit  against  the  de- 
fendant, the  Covington,  Flemingsburg  &  Ash- 
land Kallway  Company,  to  recover  damages 
for  th/ death  of  her  husband,  which  resulted 
from  injuries  received  on  the  railroad  of  ap- 
pellee while  he  was  in  their  employ.  A  gen- 
eral demurrer  was  interposed  and  sustained 
to  her  amended  petition,  and,  plaintiff  de- 
clining to  plead  further,  her  petition  was  dis- 
missed, and  she  has  appealed. 

The  petition  alleges,  in  substance,  that 
plaintiff's  tatestate,  P.  H.  King,  was  in  the 
employ  of  the  defendant  as  night  watchman, 
and  that  in  addition  thereto,  when  required, 
he  assisted  In  putting  engines  and  cars,  which 
had  been  derailed,  back  on  the  -track;  that 
on  the  13th  of  May,  1901,  one  of  the  defend- 
ant's trains  ran  off  the  track  between  Flem- 
ingsburg and  Poplar  Plains;  and  that,  by  di- 
rection of  defendant's  manager,  he  started  on 
a  downgrade  on  a  hand  car  from  their  en- 
gine bouse  towards  the  place  of  derailment 
of  the  train;  that  shortly  afterwards  the  man- 
ager had  a  large  truck,  weighing  about  4,000 
pounds,  which  was  not  equipped  with  brakes 
or  other  appliances  of  any  kind  for  stopping 
it,  placed  upon  the  track,  loaded  It  with  men, 
and  started  it  in  the  same  direction  In  which 
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the  car  on  which  be  was  riding  was  going; 
and  that  while  the  hand  car  on  which  he  was 
was  passing  over  a  long  and  high  trestle  at 
a  rapid  rate,  It  came  to  a  point  on  the  road 
where  the  rails  on  the  track  were  not  prop- 
erly Joined  or  aligned,  and  in  consequence 
thereof  the  hand  car  suddenly  jumi)ed  the 
track,  throwing  him  off  on  the  roadbed;  and 
that,  before  he  could  get  off,  the  heavy  truck, 
which  was  following,  ran  over  him,  inflicting 
Injuries  from  which  he  shortly  died. 

The  demurrer  admits  that  plaintiff's  intes- 
tate was  in  the  employ  of  the  company,  and 
that  his  duty  required  him,  when  called  upon 
by  his  superior,  to  go  to  the  assistance  of  de- 
railed trains;  that  in  obedience  to  a  request 
from  the  manager  of  the  road  he  was  on  bis 
way  to  the  scene  of  the  wreck  on  a  hand  car; 
and  that  it  left  the  track  by  reason  of  Its 
defective  condition;  and  that  he  was  thrown 
upon  the  track  and  seriously  Injured;  and 
that  before  he  could  escape  a  heavy  truck, 
loaded  with  men  destined  for  the  same  place, 
and  for  the  same  purpose,  which  was  not 
equipped  with  brakes  of  any  kind,  ran  over 
him  and  killed  him.  In  our  opinion  this  peti- 
tion states  a  good  cause  of  action.  If  its 
averments  are  true,  It  was  plaintiff's  Intes- 
tate's duty  to  obey  the  orders  of  defendant's 
manager  on  the  occasion  in  question;  and  If 
in  consequence  thereof  he  was  injured,  either 
on  account  of  the  defective  condition  of  the 
track,  or  because  of  the  company  choosing  to 
send  a  heavy  truck  without  brakes  after  him 
on  a  downgrrade  so  close  to  the  hand  car  on 
which  he  was  traveling  as  to  make  it  impos- 
sible tor  those  in  charge  of  the  truck  to  ar- 
rest its  progress  in  time  to  have  avoided  in- 
juring him,  the  company  was  guilty  of  gross 
negligence. 

For  the  reasons  Indicated,  the  judgment  te 
reversed,  and  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer.  * 


COMMONWEALTH  v.  CHESAPEAKE  &  O. 
RY.  CO. 

lOourt  of  Appeals  of  Kentucky.    March  6, 
1903.) 

CARRIERS— DISCRIMINATION— INDICTMENT. 

1.  Under  Cr.  Code,  {  124,  requiring  au  In- 
dictment to  be  certain,  not  only  as  to  the  party 
and  offense  charged  and  the  county  where 
committed,  but  also  as  to  the  particular  circum- 
Gtances  if  they  be  necessary  to  constitute  a 
complete  offense,  an  indictment  for  violation 
of  Const.  {  215,  prohibiting  discrimination  in 
freight  rates  by  railroads,  which  fails  to  allege 
that  the  discriminative  rates  were  charged  for 
services  to  the  different  persons  "upon  the 
same  conditions,"  is  fatally  defective. 

Appeal  from  circuit  court,  Johnson  coun- 
ty. 

"Not  to  be  officially  reported." 

An  Indictment  against  the  Chesapeake  & 
Ohio  Railway  Company  was  dismissed,  and 
the  commonwealth  appeals.    Affirmed. 

Ollfton  J.  Pratt  and  M.  R.  Todd,  for  the 
Commonwealth.  Wadsworth  &  Cochran,  for 
appellee. 


O'REIAR,  J.  Appellee,  a  common  (Strrler 
operating  a  railroad  between  Catlettsburg, 
Ky.,  and  White  House,  Ky.,  and  other  points, 
was  indicted  by  the  grand  jury  of  Johnson 
county  for  unlawful  discrimination  between 
shippers  of  freight  of  the  same  class  from 
and  to  the  same  points  and  on  same  condi- 
tions. The  indictment  was  for  a  violation  of 
section  216  of  the  State  Constltntion.  While 
the  indictment  charges  the  offense,  It  fails 
to  describe  the  circumstances  constituting 
the  offense.  The  descriptive  part  of  the  in- 
dictment is  as  follows:  "The  said  defendant 
Chesapeake  &  Ohio  Railway  Company  on  the 
Ist  day  of  October,  1898,  in  the  county  and 
circuit  aforesaid,  did  unlawfully,  wilfully 
and  knowingly  charge,  collect,  receive  from 
John  R.  Mollett,  $1.40  per  barrel  of  sorghum, 
for  hauling  sorghum  for  him  from  White 
House,  Johnson  County,  Ky.,  to  Ulncinnatl. 
Ohio,  while  at  the  same  time  said  deft,  char- 
ged, collected  and  received  from  John  Ward 
$1.00  per  barrel  of  sorghum  for  hauling  sor- 
ghum for  him  from  said  White  House,  Ky.,  to 
said  Cincinnati,  Ohio.  The  said  freight  haul- 
ed by  defendant  for  said  Mollett  and  Ward 
as  aforesaid  was  of  same  class  and  hauled 
for  them  by  defendant  from  and  to  same 
points  and  as  a  common  carrier,  as  aforesaid. 
Against  the  peace,"  etc.  The  omission  of  the 
words  from  this  part  of  the  indictment, 
viz.,  "upon  the  same  conditions,"  ia  a  fatal 
one.  See  case  this  day  decided.  Com.  v. 
O.  &  O.  Ry.  Co.,  72  S.  W.  360;  also  L.  & 
N.  K.  R.  Co.  V.  Com.  (Ky.)  67  S.  W.  508. 
It  Is  argued  for  the  commonwealth  that  as 
the  words  are  In  the  accusative  part  of  the 
indictment  It  is  unnecessary  to  repeat  them 
in  the  descriptive  part  Section  124,  Cr. 
Code,  Is:  "The  Indictment  must  be  direct 
and  certain  as  regards:  (1)  The  party  char- 
ged. (2)  The  offense  charged.  (3)  The  coun- 
ty in  which  the  offense  was  committed.  (4) 
The  particular  circumstances  of  the  offense 
charged,  if  they  be  necessary  to  constitute 
a  complete  offense." 

The  offense  for  which  appellee  was  In- 
dicted in  this  case  Is  known  as  a  "statutory 
offense,"  and  in  the  charging  part  of  the 
Indictment  It  is  sufficient  to  follow  the  lan- 
guage of  the  statute  near  enough  ttiat  the 
accused  may  certainly  be  put  upon  notice 
of  the  crime  for  which  he  is  called  upon  to 
answer.  When  that  is  done,  however  per- 
fectly done.  It  does  not  dispense  with  a  good 
description  also  of  the  facts  upon  which 
the  pleader  relies  as  constituting  the  offense. 
The  -Code  is  equally  Imperative  as  to  each 
of  these  requirements.  The  indictment  must 
fully  satisfy  each.  Touching  this  subject, 
this  court,  in  White  ▼.  Commonwealth,  9 
Bush,  180,  said:  "There  is,  perhaps,  no  prin- 
ciple In  criminal  pleading  better  establish- 
ed and  supported  by  the  common  law  au- 
thorities than  that  it  Is  not  only  necessary 
that  the  nature  and  degree  of  the  offense 
should  be  specified  on  the  face  of  the  indict- 
ment, but  that  the  particular  facts  and  dr- 
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cumstaitcea  which  render  the  defendant 
guilty  must  also  be  alleged,  It  being  a  gen- 
eral rule  that  all  Indictments  onght  to  charge 
a  man  with  a  particular  offense  by  properly 
specifying  the  facts  constituting  It,  to  enable 
lilm  to  prepare  for  his  defense,  and  for  other 
important  reasons."  See,  also.  Ward  t. 
Commonwealth,  14  Bush,  233,  and  Brooks  T. 
Com.,  98  Ky.  143,  82  S.  W.  403. 

The  court  is  of  opinion  that  this  indict- 
ment  was  fatally  defective  in  omitting  an 
averment,  the  existence  of  which  in  this  case 
-vras  essential  to  constitute  any  offense 
against  appellee  under  the  charge  laid  in 
the  indictment 

The  Judgment  is  affirmed. 


BURKAMP  V.  HEAI/EY  et  al. 

<Court   of   Appeals   of   Kentucky.     March   11, 

1903.) 

CORPORATIONS— CHATTEL  MORTGAGES  —  EXB- 

CUTION— SEAL— NECESSITY— 0FPICER3— 
AUTHORITY— PRESUMPTION. 

1.  Where  a  chattel  mortgage  is  executed  by 
the  president  and  secretary  of  a  corporation, 
pnrportiiig  to  be  the  obligation  of  the  corpora- 
tion, it  will  be  presumed,  in  the  absence  of  a 
Ebowing  to  the  contrary,  that  they  had  author- 
ity to  execute  it. 

2.  A  chattel  mortgage,  otherwise  properly 
executed,  is  not  inKufficient  by  reason  of  the 
absence  of  a  scroll  or  seal. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"Not  to  be  officially  reported." 
Action  by  Ellen  Healey  and  others  against 
W.  A.  Bnrkamp,  as  trustee  of  the  Newport 
Printing  &  Newspaper  Company,  an  insol- 
vent From  a  Judgment  sustaining  excep- 
tions to  a  claim,  the  trustee  appeals.  Re- 
versed. 

W.  A.  Burkamp  and  J.  C.  Wright,  for  ap- 
pellant Aubrey  Barbour  and  Thomas  Heal- 
ey, for  appellees. 

NUNN,  J.  This  action  was  Instituted  by 
Ellen  Healey,  executrix,  against  the  Newport 
Printing  &  Newspaper  Company  to  settle 
-the  affairs  of  the  defendant  as  an  insolvent 
Appellant  was  made  a  defendant,  and  be 
filed  his  answer  and  cross-petition,  setting  up 
a  claim  against  the  corporation  for  $1,500, 
secured  by  a  mortgage  on  personal  property 
upon  which  payments  had  been  made.  i\o 
reply  was  filed  to  this  pleading.  Upon  ref- 
erence to  the  master  commissioner  the  appel- 
lant also  proved  his  claim.  The  master  re- 
ported in  favor  of  appellant's  claim  as  a 
preferred  one  for  $1,300,  with  Interest  there- 
on from  July  5,  1901.  To  this  report  ap- 
pellees filed  two  exceptions:  *  First,  the  mort- 
gage was  without  the  corporate  seal  of  the 
company;    second,  the  company  never  au- 

ir  1.  8m  Cniattel  Mortgacai,  vol.  (,  Cent.  Dig.  I 
114. 


tborized  the  execution  or  the  delivery  of  the 
mortgage.  The  court  sustained  the  excep- 
tlous,  and  ordered  a  pro  rata  distribution 
of  the  funds,  from  which  Judgment  appel- 
lant appeals. 

The  appellees  did  not  file  any  reply  to 
appellant's  answer,  nor  take  any  proof  with 
reference  to  appellant's  claim.  There  is 
nothing  in  the  record  showing  when  or  how 
the  Newport  Printing  &  Newspaper  Com- 
pany obtained  its  charter,  or  what  powers 
and  privileges,  under  the  charter,  it  bad, 
or  whether  it  was  authorized  to  transact 
its  business  by  a  board  of  directors,  presi- 
dent, or  secretary.  If  this  corporation  had 
no  power  to  create  a  liability  except  by  the 
use  of  its  seal,  or  if  the  president  and  sec- 
retary had  no  power  to  bind  It  except  by 
direction  of  the  board  of  directors,  these 
facts  should  have  been  presented  by  appel- 
lees by  proper  pleadlnj^s.  This  mortgage, 
executed  by  the  president  and  secretary, 
purporting  to  be  the  obligation  of  the  corpo- 
ration, it  Is  to  be  presumed  that  they  had 
the  authority  to  execute  It.  In  the  case  of 
Kentucky  Tobacco  Association  v.  Asliby,  9 
Ky.  Law  Rep.  110,  the  court  said:  "If  the 
alleged  agreement  was  made  by  the  presi- 
dent and  secretary  of  appellant,  we  think 
that  it  Is  bound  by  the  agreement  unless 
it  can  show  some  valid  restriction  on  their 
authority  to  bind  the  corporation.  The  pres- 
ident is  the  chief  officer,  and  ought  to  be 
presumed  to  have  authority  to  make  con- 
tracts pertaining  to  the  business  of  the  cor- 
poration, unless  the  contrary  be  shown." 
See,  also,  the  case  of  L.  &  N.  R.  R.  Co.  v. 
The  Literary  Societies  of  St  Rose  and  St 
Catherine,  91  Ky.  399,  IB  S.  W.  10C6.  These 
literary  societies  were  both  corporations  (or 
educational  purposes,  and  the  corporation  or 
society  of  St.  Catherine  made  a  subscription 
of  $500  for  the  building  of  a  railroad  to  the 
town  of  Springfield,  Ky.,  its  place  of  busi- 
ness. In  that  case  the  court,  by  Holt,  C. 
J.,  said:  "The  obligation  given  by  the  so- 
ciety of  St.  Catherine  is  merely  signed  by 
the  priotess,  who  is  the  chief  officer  of  the 
institution.  But  It  purports  to  be  the  obliga- 
tion of  the  society.  The  face  of  the  Instru- 
ment shows  that  it  was  so  Intended.  Its 
execution  by  the  corporation  is  not  question- 
ed by  the  pleading,  and  the  officers  of  each 
institution  knew  of  the  execution  by  the 
chief  officer  of  its  respective  obligation. 
They  must  be  held,  therefore,  to  have  been 
in  forma  properly  executed."  In  our  opin- 
ion, no  scroll  or  seal  Is  necessary  to  the 
validity  of  a  chattel  mortgage  executed  In 
this  state.  If  otherwise  properly  executed. 

The  lower  court  erred  in  refusing  to  al- 
low appellant's  claim  as  a  preferred  claim, 
and  for  these  reasons  the  case  is  reversed, 
and  the  cause  remanded  to  the  lower  court 
for  further  proceedings  consistent  herewith. 
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LOUISVILLE  A  N.  B.  CO.  t.  HOWERTON, 

(Court  of  Appeals  of  Kentucky.     March  6, 
1903.) 

RAILROADS  —  NEOLIGEINCK  —  OPERATION     OF 
HAND  CAR— FRIQUTENINQ  HORSB-INJURT. 

1.  A  railroad  comimuy  is   uot  liable  for  in- 

i'uriea  to  oue  driving  a  horse,  owing  to  the 
lorse,  when  about  to  cross  the  railway,  having 
become  frightened  at  an  approaching  Hand  car 
operated  without  unusual  noise. 

2.  It  is  not  negligence  on  the  part  of  a  rail- 
way company  for  a  hand  car  not  to  give  a  sig- 
nal when  approaching  a  crossing. 

Appeal  from  circuit  court,  Shelby  county. 

"To  be  officially  reported." 

Action  by  Mary  J.  Howerton  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Willis  &  Willis  and  El  W.  Hlnee,  for  ap- 
pellant R.  F.  Peak  and  P.  J.  Beard,  for 
appellee. 

PATNTER,  J.  About  four  miles  south  of 
Sbelbyville  the  appellant's  track  crosses  at 
right  angles  the  public  road,  forming  what  is 
known  as  the  "Keene  Crossing."  To  the 
right  of  the  crossing,  in  going  from  Sbelby- 
ville, there  is  a  deep  cut.  The  appellee  and 
her  daughter  were  driving  a  horae,  proven 
to  be  gentle,  from  Shelbyville  to  their  home, 
over  the  highway  In  question.  As  they  ap- 
proached the  crossing,  and  as  the  horse's  fore 
feet  were  over  the  first  rail.  It  became  fright- 
ened, swerved  to  the  left,  and  ran  off,  which 
resulted  in  the  appellee  being  painfully  In- 
jured.. It  is  claimed  that  the  horse  became 
frightened  because  the  servants  and  employes 
of  the  appellant  operated  the  hand  car  wltb 
gross  negligence  and  carelessness.  The  plain- 
tiff did  not  see  the  hand  car,  but,  as  the  horse 
lunged,  her  daughter  discovered  the  hand  car, 
which  was  about  50  or  60  feet  away,  ap- 
proaching the  crossing  through  the  cut  There 
was  not  the  slightest  evidence  Introduced 
which  tended  to  prove  that  the  hand  car 
was  operated  in  an  unusual  way,  or  that  it 
was  making  any  unusual  noise  or  sounds. 
The  mere  fact  that  the  horse  became  fright- 
ened at  the  band  car,  ran  off,  and  injured  the 
appellee,  does  not  entitle  her  to  maintain  this 
action.  She  could  only  maintain  it  upon  the 
ground  that  defendant's  servants  or  employ^ 
were  guilty  of  negligence  resulting  In  the 
injury.  Hand  cars  are  necessary  In  the  con- 
duct of  the  business  of  railroads.  They  must 
be  used  for  the  piut>ose  of  carrying  tools  and 
the  section  forces  from  point  to  point  in  re- 
pairing and  looking  after  the  track.  It  is  im- 
possible to  run  them  in  a  noiseless  manner. 
The  fact  that  they  are  run,  and  that  a  horse 
became  frightened  by'  reason  of  their  ap- 
proach, or  the  noise  which  they  make,  which 
results  In  injury  to  the  driver,  does  not  give 
a  cause  of  action.  When  trains  are  run  In 
the  ordinary  way,  and  whistles  and  bells  are 
Bounded  as  the  necessities  of  the  business  re- 
quire, and  a  horse  becomes  frightened  by  rea- 


son thereof,  and  damages  result  therefrom, 
no  action  can  be  maintained  therefor.  Ohio 
Valley  R.  R.  Co.'s  Receiver  v.  Toung  (Ky.) 
39  S.  W.  415.  Elliott  on  RaUroads,  volume  3, 
section  1284,  says:  "A  railroad  company  ia 
not  liable  for  injuries  resulting  from  horses 
becoming  frightened  upon  a  highway  at  the 
mere  sight  of  its  trains^  or  noises  incident 
to  the  running  or  operation  of  a  railroad." 
It  was  held  in  McCerrin  v.  Alabama  &  Vicks- 
burg  R.  Co.,  72  Miss.  1013, 18  South.  420,  that 
because  a  horse  became  frightened  by  the 
noise  of  a  hand  car  running  over  street  crosB- 
Ings,  and  the  person  driving  the  horse  was 
injured,  the  railroad  company  was  not  liable. 
The  court  said:  "The  defendant  had  the  right 
to  operate  its  car  In  the  usual  and  customary 
way,  and  at  a  safe  rate  of  speed,  but  bad  no 
right  to  convert  it  needlessly  into  a  terror- 
inspiring  thing,  and  for  such  departure  fix>in 
propriety  would  undoubtedly  be  liable  In  dam- 
ages for  any  injury  caused  by  this  negligence 
to  one  free  from  faulti  but  rapidity  of  move- 
ment, noises,  and  sudden  appearances  are 
common  incidents  of  the  operation  of  rail- 
roads, and  one  complaining  of  hurt  from  these 
causes  must  show  clearly  a  departure  by  the 
defendant  from  custom  and  propriety,  to  'war- 
rant recovery.  Railroads  operating  trains  and 
hand  cars  have  the  right  to  make  all  reason- 
able and  usual  noises  incident  thereto,  wheth- 
er occasioned  by  escaping  steam,  griping  of 
cars,  etc.  Persons  whose  duties  call  them 
near  railroads  must  know  that  such  right  ex- 
ists. There  Is  no  law  In  this  state  requiring 
Iiand  cars  to  give  signals  as  they  approach 
crossings,  and  we  cannot  say,  as  a  matter  of 
law,  that  a  failure  to  do  so  is  n^Iigenoe. 

For  the  reason  that  the  plaintiff  failed  to 
show  any  negligence  whatever  which  produced 
the  Injury  of  which  she  complains,  we  are 
of  the  opinion  that  the  court  should  have 
given  the  Jury  a  peremptory  Instniction  to 
find  for  the  defendant. 

Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


GORMAN'S   ADM'B   v.    LODISVILLB    RY. 
CO. 

(Court  of  Appeals  of  Kentucky.     March    11, 
1903.) 

STREET      RAILROADS— INJURIES     TO      PEDES- 
TRIAN—CHILDREN— ORDINARY  CARE 
—INSTRUCTIONS. 

1.  An  instruction  that  it  is  the  duty  of  a 
motorman  to  use  ordinary  care  to  discover  and 
prevent  injury  to  persons  using  the  street,  and 
defining  ordinary  care  as  that  degree  of  care 
UBUiiUy  exercised  by  ordinarily  careful  persons 
"under  the  same  or  similar  circumstances," 
sufficiently  states  the  degree  of  care  required 
toward  a  young  child. 

2.  A  street  railway  company,  while  required 
to  use  the  highest  degree  of  care  toward  pas- 
sengers, need  only  use  ordinary  care  towards 
persons  using  the  streets. 

3.  Where  the  instruction  given  by  the  court 
holds  defendant  to  the  same  degree  «f  care  re- 
quired in  an  Instruction  requested  by  plaintiff, 
plaintiff  cannot  complain. 
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Appeal  from  drcnit  Court,  Jefferaon  Coun- 
ty, Common  Pleas  Dlvlaion. 

"Not  to  be  ofBcially  reported." 

Action  by  K.  A.  Gorman,  as  administrator 
of  Catherine  Gorman,  deceased,  against  the 
Louisville  Railway  Company.  From  a  Judg- 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  O.  Harris,  B.  K.  MarshaU,  and  O'Neal 
&  O'Neal,  for  appellant  Falrleigh,  Straus  & 
Eagles  and  Kobn,  Baird  &  Spindle,  for  ap- 
pellee. 

O'RBAR,  J.  Appellant's  Intestate,  a  child 
about  six  years  old,  was  killed  by  being  run 
over  by  one  of  appellee's  cars.  The  neigh- 
borhood where  the  accident  occurred  was 
sparsely  settled.  There  was  not  a  crossing 
at  the  point  where  the  child  attempted  to 
cross  appellee's  tracks  when  it  was  injured. 
Appellee's  motorman  testified  that  be  did  not 
see  the  child  till  it  darted  in  front  of  his  car; 
tliat  a  large  four-horse  brick  wagon  was  Just 
ahead  and  to  the  side  of  the  car  track,  and 
as  it  passed  the  child  she  attempted  to  cross 
the  track.  The  evidence  was  conflicting 
touching  the  motorman's  negligence,  but  the 
Jury  returned  a  verdict  for  appellee. 

The  only  question  presented  is  the  correct- 
ness of  the  Instructions.  The  court  told  the 
Jury  that  it  was  the  duty  of  the  motorman  in 
charge  of  the  cars  to  watch  the  street  In 
front  of  his  car,  so  that  he  might  avoid  in- 
Jury  to  persons  upon  the  street,  if  he  could 
do  so  by  the  exercise  of  ordinary  care;  and 
that  if  they  believed  from  the  evidence  that 
the  death  of  Catherine  Gorman  (appellant's 
Intestate)  was  caused  by  the  failure  of  the 
motorman  to  exercise  ordinary  care  to  dis- 
cover her  peril  or  danger  from  his  car,  and  to 
prevent  injuring  her,  the  law  was  for  the 
plaintiff.  The  gravamen  of  the  negligence 
cliarged  in  the  pleadings  and  pointed  out  in 
the  proof  was  that  the  motorman  had  negli- 
gently failed  to  keep  a  lookout,  and  because 
of  that  fact  the  injury  occurred.  The  duty 
of  the  motorman  is  stated  in  the  instruction 
to  be  (1)  to  keep  such  a  lookout  on  the  street 
In  ftont  of  his  car,  so  that  by  the  exercise  of 
ordinary  care  in  operating  his  car  he  might 
avoid  injury  to  others  using  the  street  at  the 
same  time;  (2)  to  use  ordinary  care  to  dis- 
cover the  peril  or  danger  of  such  others  as 
might  be  attempting  to  use  the  street  at  that 
point  when  the  car  was  passtng;  and  (8)  to 
ose  ordinary  care  to  prevent  injuring  such 
one.  Appellant  complains  because  a  higher 
degree  of  care  was  not  required  of  the  mo- 
torman. He  argues  that,  as  to  young  chil- 
dren, a  different  and  liJgher  degree  of  care 
is  owing  than  is  to  adults  under  similar  dr- 
cumstances.  We  believe  that  is  true.  We 
are  also  of  opinion  that  the  Instruction  given 
by  the  court  defining  "ordinary  care"  fairly 
submitted  that  idea  to  the  Jury,  viz.:  "Ordi- 
nary care  means  the  degree  of  care  usually 
exercised  by  ordinarily  careful  and  prudent 


persons  under  the  same  or  similar  circum- 
stances. Negligence  is  the  failure  to  exer- 
cise ordinary  care."  It  might  be  Impossible 
to  lay  down  a  general  rule  that  would  aptly 
and  minutely  define  the  care  to  be  exercised 
imder  every  conceivable  state  of  case.  Nor 
would  it  be  wise  to  attempt  it  What  would 
amount  to  ordinary  care  in  operating  an  elec- 
tric car  in  a  sparsely  settled,  unfrequented 
part  of  a  city  might  be  gross  n^ligence  in 
a  much  used  downtown  thoroughfare.  And 
.what  would  be  ordinary  care  toward  an 
adult,  under  similar  circumstances,  might 
be  criminal  negligence  toward  an  infant  of 
very  tender  years.  Ordinarily  careful  and 
prudent  persons  regulate  their  conduct  by  the 
difference  in  circumstances  surrounding  the 
act  This  is  generally  known  and  recognized 
of  all  people.  That  is  what  makes  it  ordi- 
nary care.  So,  when  the  Jury  were  instruct- 
ed that  the  motorman  must  regulate  his  con- 
duct in  operating  the  car  by  the  standard  of 
conduct  and  caution  usually  exercised  by  or- 
dinarily careful  and  prudent  persons  in  oper- 
ating electric  cars  In  such  neighborhoods 
where  small  children  were  likely  to  be  upon 
the  streets,  his  full  legal  duty  was  stated. 

It  has  been  held  in  this  state,  and  we  be- 
lieve is  generally  held,  that  operators  of 
street  cars,  while  held  to  the  highest  degree 
of  care  toward  their  passengers,  are  required 
to  use  but  ordinary  care  towards  others  using 
the  streets.  Passamaneck's  Adm'r  v.  Lou- 
isville Ry.  Co.,  98  Ky.  195,  32  S.  W.  620;  L. 
&  N.  R.  R.  Co.  V.  Cummins'  Adm'r  (Ky.)  63 
a  W.  694;  LoulsvlUe,  C.  &  L.  R.  R.  Co.  v. 
Goetz's  Adm'x,  79  Ky.  449,  42  Am.  Rep.  227; 
Shearman  &  Redfleld  on  Negligence,  sec. 
485a;  Wood  on  Railroads,  sec.  323.  If  they 
discover  the  peril  of  the  pedestrian,  it  is 
then  their  duty  to  exercise  the  highest  degree 
of  care  to  prevent  his  injury.  Passama- 
neck's Adm'r  V.  Louisville  Ry.  Co.,  98  Ky. 
196,  32  S.  W.  020;  Ry.  Co.  v.  Blaydes  (Ky.) 
51  S.  W.  820.  But  whether  the  law  defining 
the  degree  of  care  in  this  case  was  fully  and 
accurately  given  or  not,  we  are  of  the  opin- 
ion that  the  error,  if  any,  would  not  be  avail- 
able to  appellant,  because  the  only  instruc- 
tion he  asked  for  (and  which  was  embraced, 
substantially,  by  those  given  by  the  court  of 
its  own  motion)  embodied  this  same  stand- 
ard. That  instruction  was:  "Although  the 
Jury  may  believe  from  the  evidence  that  plaln- 
tifTs  intestate,  Catherine  A.  Gorman,  was 
guilty  of  negligence  which  contributed  to 
cause  the  injury  complained  of  in  this  suit, 
yet  if  they  further  believe  tliat  the  motorman 
In  charge  of  the  car  did  see  her  in  time  to 
have  prevented  the  accident  by  ordinary  care 
on  his  part,  or  if  they  believe  from  the  evi- 
dence that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  seen  her  in  time  to  so  pre- 
vent said  accident  then  in  either  such  a  case 
the  law  is  for  the  plaintiff,  and  the  Jury 
should  so  find."  This  court  has  frequently 
held  that  when  the  trial  court  Is  Induced  to 
give  an  erroneous  Instruction,  the  error  can- 
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not  avail  the  party  In  fault  on  appeaL  Un- 
ion, etc.,  Co.  V.  Hngbea'  Adm'r  (Ky.)  60  8. 
W.  850;  First  National  Bank  t.  Germanla 
Safety  Vault  &  Trust  Co.  (Ky.)  66  S.  W.  716; 
L.  &  N.  R.  R.  Co.  T.  Penrod's  Adm'r  (Ky.)  06 
S.  W.  1013,  1042. 
The  Judgment  Is  affirmed. 


NEW  YORK  UFE  INS.  CO.  T.  JOHNSON'S 

ADM'R. 

(Court  of  Appeals  of  Kentucky.    March  4, 

1903.) 

INSURANCE-DELTVBRY  OF  POLICY-EVIDENCB 
—  MEMORANDA— DECLARA-nONS-WITNESSBS 
—HUSBAND  AND  WIFB-INTKRBSTBD  PER- 
SON. 

1.  On  the  issue  whether  a  note  for  the  first 
premium  on  a  life  policy  was  delivered  and  ac- 
cepted, an  entry  in  the  pocket  memorandum 
book  of  insured,  since  deceased,  to  the  effect 
that  notes  for  $1,572  had  been  taken  in  pay- 
ment, is  inadmissible,  if  for  no  other  reason, 
because  it  was  conceded  the  premium  was 
$1,590,  and  there  was  no  erideuce  that  a  $1,672 
note  was  seen  or  delivered  to  the  insurer. 

2.  Under  Civ.  Code  Prac.  t  606,  providing 
that  neither  husband  nor  wife  shall  testify, 
even  after  the  cessation  of  their  marriage,  con- 
cerning any  communication  between  them  dur- 
ing marriage,  the  widow  cannot,  in  an  action 
on  his  life  policy,  testify  to  communications 
between  them. 

3.  Declarations  of  insured  before  his  death 
to  his  attorney,  not  in  the  presence  of  the  in- 
snrer,  are  not  admissible  to  show  that  the  pol- 
icy was  delivered  to  him,  and  that  he  did  not 
acouiesce  in  the  rejection  of  the  application 
and  the  cancellation  of  the  policy. 

4.  A  policy  holder  in  a  mutual  insurance 
company  is  not  disgualified  by  interest  to  testi- 
fy for  the  insurer  in  an  action  on  a  policy,  by 
Civ.  Code  Prac.  f  605,  providing  that,  subject 
to  the  exceptions  and  modifications  in  section 
60C,  every  person  is  competent  to  testify  for 
himself  or  another,  and  section  606,  subsec.  2, 
providing  that  no  person  shall  testify  for  him- 
self concerning  any  verbal  statement  of  or  any 
transaction  with  or  act  done  or  omitted  by 
deceased.  The  disqualifying  interest  must  be 
direct  and  certain,  so  that  the  judgment  will 
charge  witness  with  a  liability  or  exempt  him 
from  one. 

5.  Testimony  of  witness  in  an  action  on  a 
policy  on  the  life  of  J.,  in  which  the  question 
was  as  to  the  policy  having  gone  into  effect, 
that  J.  was  in  possession  of  the  policy,  and 
claiming  it,   is  competent. 

C.  Testimony  of  witness  in  an  action  on  a 
policy  on  J.'s  life,  as  to  what  J.  said  the  in- 
surer's agent  had  said  in  reference  to  dividing 
the  policy  into  smaller  ones,  the  insurer's  agent 
not  being  present  when  J.  made  the  statement, 
is  inadmissible,  being  no  part  of  the  res  gestae. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  M.  W.  Johnson's  administrator 
against  the  New  York  Life  Insurance  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Humphrey,  Burnett  &  Humphrey,  for  ap- 
pellant. Harris  &  Marshall,  O'Neal  & 
O'Neal,  and  W.  McC.  Johnson,  for  appellee. 

PAYNTER,  J.  In  June,  1806,  M.  W.  John- 
son became  the  local  soliciting  agent  of  the 
appellant  in  Garrard  county,  Ky.    Soon  there- 


after be  applied  to  the  appellant  for  a  poUcy 
on  his  life  In  the  sum  of  $50,000.  Two  poll 
des  were  issued,  one  for  $10,000  and  the  otli- 
er  for  $40,000.  Be  never  paid  the  premium 
on  either.  Soon  after  they  were  issued,  he 
applied  to  the  appellant  for  a  $50,000  policy, 
to  be  issned  in  lieu  of  the  two  mentioaed, 
which  was  accordingly  done  on  the  14th  day 
of  July,  1896.  The  policy  was  payable  to 
Johnsou's  estate.  In  due  course  of  bnsiaess 
it  was  sent  to  General  Agent  W.  R.  Noble 
at  Louisville,  Ky.  It  Is  claimed  by  the  appel- 
lant that  it  was  placed  in  the  bands  of  John- 
son (lie  being  treated  as  the  soliciting  agent 
with  reference  thereto,  as  with  other  poli- 
cies), to  go  into  force  when  the  premium  -was 
paid  or  an  acceptable  note  given  for  it  The 
appellee  claims  that  such  a  note  was  deliver- 
ed and  accepted,  whilst  the  appellant  claims 
It  was  tendered  but  returned.  Thus  the 
matter  stood  until  about  the  1st  of  Septem- 
ber, 1896,  when  the  policy  was  returned  to 
the  appellant.  About  the  1st  of  October  the 
appellant  rejected  the  application  for  the  In- 
surance, and  canceled  the  policy. 

It  is  claimed  on  behalf  of  the  appellee  that 
the  policy  was  actually  delivered  and  wrong- 
fully canceled.  It  appears  that  nothing  far- 
ther was  done  with  reference  to  It  until  about 
the  middle  of  December,  1806,  wh«i  Johnson 
died.  This  salt  was  Instituted  by  Johnson's 
administrate  on  the  policy  to  recover  the 
$50,000. 

It  is  unnecessary  to  make  a  fuller  state- 
ment of  the  facts  for  the  purpose  of  this  opin- 
lon.  It  is  likewise  unnecessary  to  comnaent 
upon  the  letters  which  were  used  in  the  evi- 
dence upon  the  trial  of  the  case. 

The  questions  to.  be  determined  on  this 
appeal  are  upon  the  admission  of  cotain 
testimony  over  the  objection  of  the  appellant 
and  the  refusal  to  admit  certain  testimony  in 
Its  behalf. 

On  the  trial  of  the  case  a  pocket  memo- 
randum book  of  Johnson  was  offered  in  evi- 
dence. It  contained  a  beading  and  entry  as 
follows:  "Insurance  written  by  M.  W.  John- 
sou  for  the  New  York  Life  Insurance.  June 
23,  '96,  M.  W.  Johnson,  $50,000."  On  another 
page  of  the  book  It  contains  the  following: 
"Notes  taken  in  payment  of  insurance  wrote 
In  the  New  York  Insurance  Co.  by  M.  W. 
Johnson  of  Paint  Lick,  Ky.,  June  23,  M.  W. 
Johnson,  4  mouths,  $1,572."  It  is  conceded 
that  the  premium  on  the  $50,000  policy  was 
$1,595;  80  the  amount  of  the  note  mentioned 
In  the  book  does  not  correspond  with  the 
amount  of  the  premium  which  Johnson 
should  have  paid.  It  seems  to  us  for  that 
reason,  if  for  no  other,  it  was  error  to  admit 
the  book  as  evidence,  as  no  evidence  was  of- 
fered to  show  that  any  $1,572  note  was  ever 
sent  or  delivered  to  the  appellant. 

The  widow  of  Johnson  was  allowed,  over 
appellant's  objection,  to  testify  as  to  com- 
munications between  her  and  her  husband. 
This  was  error.    Section  606,  Civ.  Code  Prac. 

Mr.  R.   H.  Tomlinson,  a  lawyer  of  Lan- 
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caster,  Ky.,  was  Introduced  as  a  witness  upon 
bebalf  of  the  appellee.  He  was  asked: 
"Were  you  employed  by  Mr.  Johnson  at  any 
time  before  his  death  to  bring  any  suit 
agalnat  the  New  York  Life  Insurance  Com- 
pany In  respect  to  a  policy  for  $S0,000  In  that 
company?"  He  answered  that  he  had  been, 
and  then  proceeded  to  detail  a  conversation 
with  Johnson,  wherein  Johnson  stated  the 
transaction  from  his  point  of  view  which  he 
had  with  the  appellant  In  reference  to  the 
policy  In  question.  This  testimony  was  of- 
fered with  a  view  of  showing  that  the  policy 
had  been  delivered  to  Johnson,  and  that  John- 
son had  not  acquiesced  In  the  rejection  of 
the  application  by  the  company  and  the  can- 
cellation of  the  policy.  No  one  representing 
the  New  York  Life  Insui-ance  Company  was 
present  when  that  -conversation  took  place. 
It  was  hearsay  evidence.  If  a  cause  of  ac- 
tion could  be  made  out  by  sta'tements  whu:' 
the  plaintUI  had  made  to  others  as  to  the 
transaction  (not  In  the  presence  of  the  party 
against  whom  It  Is  asserted),  then  to  follow 
such  rule  it  would  be.  quite  an  easy  thing  for 
any  one  to  establish  a  cause  of  action  against 
one  who  was  under  no  liability  whatever  to 
the  party  making  such  a  claim.  In  Dixon 
V.  Labry  (Ky.)  29  S.  W.  21,  It  appeared  that 
one  party  claimed  the  property  by  a  gift  from 
his  grandfather  and  the  other  party  claimed 
that  he  had  acquired  title  to  It  by  a  subse- 
quent purchase  from  the  grandfather.  The 
court  held  that  It  was  Incompetent  to  prove 
the  statements  of  the  grandfather,  not  In  the 
presence  of  the  plaintiff,  to  the  effect  that  he 
bad  not  given  the  property  to  the  grandson. 
In  Lowery  v.  Ersklne,  113  N.  T.  52,  20  N. 
E.  588,  It  was  held,  where  It  was  claimed  that 
an  uncle  took  notes  In  the  name  of  his  niece, 
that  It  was  not  admissible  In  the  suit  of  his 
personal  representative  against  the  niece  to 
prove  that  the  uncle  had  said  that  he  took  the 
notes  in  the  name  of  his  niece  to  avoid  the 
payment  of  taxes.  It  was  held  In  Penn  v. 
Kightmaster  (Ky.)  17  S.  W.  834,  that  state- 
ments made  by  an  ancestor,  not  In  the  pres- 
ence of  the  party  to  be  affected  thereby,  were 
not  admissible  on  behalf  of  the  plaintiff. 
The  court  held  in  Bryan  v.  Buford,  7  J.  J. 
Marsh.  335,  that  an  Indorsement  on  a  note 
of  a  payment  by  the  plaintiff  was  not  evi- 
dence for  bim  of  the  fact  of  the  payment. 

On  the  trial  of  this  case  the  appellant 
introduced  W  K.  Noble,  who  was  the  agent 
of  the  company  and  conducted  Its  business 
at  Louisville,  Ky.  He  was  familiar  with  the 
facts  In  relation  to  the  policy  In  question. 
He  was  asked  the  following  questions,  and 
made  the  following  answers,  to  wit:  "Q.  Is 
the  New  York  Life  Insurance  Company  a 
mutual  company}  A.  Yes,  sir.  Q.  Are  you 
a  stockholder?  A.  To  the  extent  of  being  a 
policy  holder.  Q.  Do  you  participate  In  the 
profits  of  the  company?  A.  Yes,  sir."  The 
court  ruled  that  he  was  Incompetent  as  a 
witness,  because  he  was  an  Interested  party. 
This  Is  upon  the  Idea  that  he  was  a  policy 


holder  In  the  New  York  Life  Insurance  Com- 
pany, which  Is  a  mutual  company.  The 
court  was  of  the  opinion  that  by  reason  of 
being  a  policy  holder  he  therefore  had  such 
Interest  as  dlsquaUfled  him  as  a  witness. 
Section  605,  Civ.  Code  Prac,  reads  as  fol- 
lows: "Subject  to  the  exceptions  and  modifi- 
cations contained  In  section  606,  every  person 
Is  competent  to  testify  toe  himself  or  an- 
other •  •  •."  Subsection  2,  {  006,  Civ. 
Code  Prac,  reads  as  follows:  "No  person 
shall  testify  for  himself  concerning  any  ver- 
bal statement  of  or  any  transaction  with 
or  any  act  done  or  omitted  to  be  done  by 
*  •  *  one  who  is  dead  when  the  testi- 
mony Is  offered  to  be  given,  except  for  the 
purpose  and  to  the  extent  of  affecting  one 
who  Is  living  and  who,  when  over  fourteen 
years  of  age  and  of  sound  mind,  heard  such 
statement  or  was  present  when  such  trans- 
action took  place  or  when  such  act  was  done 
or  omitted."  The  purpose  of  the  enactment 
of  the  sections  of  the  Code  was  not  to  dis- 
qualify witnesses  who  were  qualified  before 
Its  enactment,  but  to  qualify  witnesses  who 
previous  to  the  time  had  been  disqualified. 
It  is  In  the  nature  of  an  enabling  and  not  a 
disabling  statute.  The  Supreme  Court  of 
Florida  had  under  consideration  this  question 
In  the  case  of  Adams  v.  Board  of  Trustees, 
37  Fla.  266,  20  South.  266,  wherein  It  said: 
"The  purpose  of  the  statute  was  to  remove 
this  common-law  disability  arising  from  In- 
terest In  the  event  of  the  litigation,  except 
In  cases  where  one  of  the  parties  to  any 
transaction  or  communication  was,  at  the 
time  of  the  examination,  dead  or  Insane.  In 
the  latter  cases  the  disabilities  arising  from 
interest  In  the  event  that  were  Imposed  by 
common  law  are  by  this  statute  retained; 
but  in  such  cases  the  statute  disqualifies 
those  only  who  were  disqualified  by  the  gen- 
eral rule  of  the  common  law.  Any  excep- 
tion from  the  disqualification  that  is  recog- 
nized by  the  rules  of  the  common  law  forms 
a  like  exception  to  the  cases  intended  to  be 
excluded  by  the  proviso  to  our  statute. 
Where,  then,  a  witness  Is  objected  to  imder 
the  proviso  of  this  statute  as  being  dis- 
qualified because  of  interest  in  the  event  of 
the  suit,  the  test  of  his  competency  is  by  a 
resort  to  the  common  law.  If  he  was  com- 
petent by  the  common  law,  he  is  competent 
under  the  proviso  of  this  statute,  and  vice 
versa."  If  Noble,  as  a  policy  holder,  can 
participate  In  any  profits  of  the  company,  It 
is  not  only  small,  but  extremely  uncertain, 
contingent,  and  very  remote.  In  discussing 
the  Interest  of  a  witness,  Mr.  Greenleaf,  vol. 
1,  i  390,  says:  "The  true  test  of  the  inter- 
est of  a  witness  is  that  he  will  either  gain 
or  lose  by  the  direct  legal  operation  and 
effect  of  the  Judgment  or  that  the  record 
will  be  legal  evidence  for  or  against  him  In 
some  other  action.  It  must  be  a  present, 
certain,  and  vested  interest,  and  not  an  in- 
tereat  uncertain,  remote,  or  contingent;  *  *  * 
and  if  the  interest  ia  of  a  doubtful  nature. 
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the  objection  goes  to  the  ciedit  of  the  wit- 
ness, and  not  to  bla  competency,  for,  being 
always  presumed  to  be  competent,  the  bur- 
den of  proof  Is  on  the  objecting  party  to 
sustain  bis  exception  to  the  competency;  and 
If  he  fails  satisfactorily  to  establish  it,  the 
witness  is  to  be  sworn."  Previous  to  the 
enactment  of  the  section  of  the  Code  in 
question,  Noble  would  have  been  a  com- 
petent witness  to  have  testified  in  this  case. 
As  we  understand  the  rule,  the  disqualifying 
Interest  must  be  direct  and  certain— one  that 
would  charge  the  witness  with  a  liability  or 
exempt  him  from  one— but  a  mere  uncertain, 
remote,  or  contingent  interest  would  not  dis- 
qualify one  from  being  a  witness.  So  far 
at  this  record  shows,  a  recovery  of  the 
Judgment  would  not  have  any  perceptible 
effect  upon  the  rights  of  the  policy  holder. 
It  Is  not  certain  that  it  would  remotely  ef- 
fect his  rights  to  the  extent  of  one  cent. 
Some  decisions  of  this  court  have  been  cited 
to  show  that  a  person  may  have  an  Interest 
In  the  result  of  litigation  which  dlsqualifles 
him  from  being  a  witness,  although  he  is 
not  a  party  to  the  action.  We  recognize  this 
to  be  true,  but  we  have  failed  to  find  the 
disqualifying  Interest. 

The  testimony  of  Bernard  to  the  effect  that 
Johnson  was  In  possession  of  the  policy  and 
claiming  it  during  the  time  stated  by  him 
was  competent,  but  his  testimony  with  refer- 
ence to  what  Johnson  said  that  Noble  or 
other  agents  of  the  company  had  said  with 
reference  to  "dividing  the  policy  into  smaller 
ones  was  incompetent.  Noble  was  not  pres- 
ent when  Johnson  made  the  statement  to 
the  witness.  It  was  no  part  of  the  res 
gestse.  The-  transaction  between  Jolmson  and 
Bernard  was  entirely  independent  of  and  dis- 
connected with  the  transaction  which  result- 
ed In  issuing  the  poUcy  for  $50,000. 

Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


COOK  T.  KENTUCKY  GROWERS'   INS. 

CO. 

(Court  of  Appeals   of  Kentucky.     March   12, 

1903.) 

FIRB   INSURANCE-MUTUAL   BENEFIT  COHPA* 
NT— DEATH  OP  MEMBER. 

1,  Where  a  mutual  benefit  assessment  insur- 
ance company  was  organized  for  the  purpose 
of  protecting  its  members  in  case  of  loss  by 
fire,  etc.,  the  losses  being  paid  from  the  pro- 
ceeds of  assessment  of  the  members,  and  the 
protection,  to  continue  only  so  long  as  the  in- 
sured continued  to  be  a  member  and  complied 
with  the  by-laws,  on  the  death  of  a  member 
and  devise  of  his  insured  property  to  his  son 
the  protection  then  terminated,  and  the  com- 
pany was  not  liable  for  the  subsequent  destruc- 
tion of  the  property  by  fire. 

Appeal  from  Circuit  Court,  Garrard  County. 

"Not  to  be  officially  reported." 

Action  by  W.  R.  Cook  against  the  Ken- 
tucky Growers'  Insurance  Company.  Prom 
a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 


W.  I.  Williams,  for  appellant  W.  McC. 
Johnston,  for  appellee. 

BARKER,  J.  On  the  6th  of  November, 
1897,  the  appellee,  the  Kentucky  Groven' 
Insurance  Company,  Issued  to  one  J.  Y.  Cook 
an  Insurance  policy,  whereby  it  Insured  him 
against  all  direct  loss  or  damage  by  fire, 
lightning,  or  wind,  to  an  amount  not  exceed- 
ing $1,600,  on  a  dwelling  house  owned  by 
him,  located  In  Lancaster  Prednct,  Garrard 
county,  Ky.,  on  the  Lancaster  and  Dauville 
pike,  about  2^  miles  from  Lancaster,  Ky. 
The  consideration  of  this  policy  is  stated 
by  its  terms  to  be  the  payment  by  J.  V.  Cook 
of  $10.50  policy  contract,  and  the  stipula- 
tions contained  in  the  policy;  the  Insurance 
being  for  such  time  as  be  shall  "fully  comply 
with  our  by-laws  and  regulations,  or  until 
this  policy  is  canceled  or  withdrawn."  J. 
T.  Cook  seemS  to  have  continued  a  mem- 
ber of  appellee  up  to  the  time  of  his  death, 
which  took  place  In  February,  1901.  By  his 
last  will  and  testament  be  devised  the  prop- 
erty, upon  which  was  situated  the  dwelling 
house  Insured  under  the  policy  In  question, 
to  his  son,  the  appellant  W.  R.  Cook.  Aft- 
erwards, on  November  14,  1901,  the  house 
was  destroyed  by  Are;  upon  the  happening 
of  which  event  W.  R.  Cook  gave  appellee 
notice.  In  accordance  with  the  terms  of  the 
policy,  and,  upon  Its  refusal  to  pay,  insti- 
tnted  this  action  in  the  Garrard  county  cir- 
cuit court  His  petition  sets  forth  the  facts 
substantially  as  herein  set  out  and  with  It 
he  filed  the  policy  of  Insurance  under  which 
he  claimed.  A  general  demurrer  to  the  peti- 
tion was  sustained,  and,  appellant  declining 
to  amend  his  petition.  It  was  dismissed  by 
the  court  and  from  that  Judgment  he  has 
appealed. 

The  question  for  adjudication  Is  whether 
the  insurance  contract  sued  on  was  one  of 
personal  indemnity,  which  ceased  upon  the 
death  of  J.  V.  Cook,  or  whether  it  Is  a  chose 
in  action  passing  by  the  will  of  J.  Y.  Cook 
to  W.  R.  Cook  under  the  devise  of  the  house 
upon  which  It  was  based.  Undoubtedly  the 
general  rule  is  that  fire  insurance  Is  a  con- 
tract for  personal  Indemnity,  and  does  not 
pass  by  assignment  The  policy  sued  on  con- 
tains the  following  stipulation:  "Sec.  2a 
In  case  of  change  of  ownership  of  property 
Insured  in  this  company,  notice  shall  im- 
mediately be  given  the  company,  with  pay- 
ment of  all  claims  due  from  the  property, 
and  the  policy  shall  cease  and  determine, 
and  In  this  event  the  executive  board  may 
determine  all  equities."  Appellees  contend 
that  by  the  death  of  J.  Y.  Cook,  he  ceased 
to  be  a  member  of  Its  company,  and  the 
devise  to  W.  R.  Cook  was  such  a  change 
In  the  ownership  of  the  property  as  is  con- 
templated by  section  20  above  quoted,  and 
the  policy  by  Its  terms  ceased  and  dAermin- 
ed,  and,  therefore,  all  liability  under  It  at 
once  ended. 

Undoubtedly  much  authority  can  be  cited 
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to  Bnataln  this  view,  but  tbis  court,  In  the 
case  of  Richardson's  Adm'r  t.  Gterman  Insur- 
ance Co.  of  Freeport,  Illinois,  13  S.  W.  1, 
beld  that  the  death  of  the  Insured,  and  de- 
scent of  the  insured  property,  was  not  such 
a  change  in  the  title  as  wonld  work  a  for- 
feiture under  a  clause  on  this  subject  sub- 
stantially the  same  as  that  contained  In  sec- 
tion 20  of  appellee's  policy  above  quoted. 
The  policy  In  the  case  cited  contained  a  fixed 
and  determinate  term  of  indemnity,  for 
which  the  Insured  had  paid  the  required 
premium.  It  also  contained,  among  other 
things,  the  following  stipulation:  "And  the 
said  company  hereby  agrees  to  make  good 
unto  the  said  Insured,  his  executors,  admin- 
istrators and  assigns,  all  such  immediate  loss 
or  damage  not  exceeding  In  amount  the  sum 
Insured,  nor  the  interest  of  the  assured  In 
the  property,  nor  the  cash  value  of  any 
building  or  other  property  at  the  time  of  loss, 
as  shall  happen  by  fire  or  lightning  to  the 
property  above  specified,  from  the  lOQi  day 
of  March,  1883,  at  12  o'clock,  noon,  to  the 
10th  day  of  March,  1888,  at  12  o'clock,  noon. 
•  •  •  Or  if  the  property,  or  any  part 
thereof,  shall  be  sold,  conveyed,  encumber- 
ed «by  mortgage  or  otherwise,  or  any  change 
take  place  In  the  title,  use,  occupation  or 
possession  thereof  whatever  •  *  •  the 
policy  shall  be  void."  Said  the  court  in  their 
opinion  in  the  case  cited:  "According  to  the 
only  meaning  we  think  the  language  used 
fairly  capable  of,  the  property  was  Insured 
for  a  specified  period  of  time,  which  Could', 
after  the  premium  had  been  fully  paid,  be 
abridged  by  the  company  only  upon  notice 
and  refunding  the  unearned  part  of  the  pre- 
.  minm.  For  it  agreed,  in  express  terms,  to 
make  good,  unto  not  merely  the  Insured 
himself,  but  as  well  his  executors,  adminis- 
trators, and  assigns,  the  immediate  loss  or 
damage  that  might  happen  by  flre  or  light- 
ning to  the  property  at  any  time  during  that 
period,  whether  before  or  after  his  death. 
And,  therefore,  to  treat  that  event  as  Ipso 
facto  a  termination  of  the  policy  and  liabili- 
ty under  it,  would  be  contrary  to  the  express 
terms  of  it,  under  the  stipulation  for  pay- 
ment to  the  personal  representative  of  the 
Insured,  and  allow  the  company  to  retain  the 
full  consideration  paid,  while  being  held  to 
only  part  performance  of  Its  agreement  It 
Is  true,  as  argued,  the  property  might  have 
been  destroyed  before,  though  the  loss  not 
made  good  until  after  his  death;  but  the 
stipulation  of  the  company  to  pay  his  per- 
sonal representative  was  not  necessary  to 
meet  such  contingency,  because  the  Amount 
due  could  have,  in  that  case,  been  collected 
without  On  the  other  hand.  It  Is  both  ra- 
tional and  provident  for  a  person  obtaining 
a  policy  of  flre  insurance  to  have  provision 
!n  It  against  destruction  of  the  property  after 
bis  death,  and  in  such  case  the  stipulation 
mentioned  becomes  applicable  and  necessary. 
It  seems  to  us  the  force  and  effect  of  lan- 
guage  so  comprehensive  and  clear  should 


not, be  neutralized,  or  to  any  extent  Impaired, 
by  a  subsequent  forfeiting  clause  of  a  policy 
of  Insurance,  unless  the  words  used  for  that 
purpose  be  so  definite,  explicit,  and  free  from 
ambiguity  as  to  leave  no  other  reasonable 
alternation.  For  while  forfeitures  are  not 
favored  by  law,  and  provisions  in  a  contract 
therefor  are  always  to  be  strictly  construed, 
the  terms  of  a  policy  of  insurance,  as  said 
In  ^tna  Insurance  Company  v.  Jackson  & 
Co.,  16  B.  Mon.  242,  should  be  liberally  con- 
strued for  the  benefit  of  the  insured,  and 
80  as  to  effectuate,  as  far  as  may  reasonably 
be  done,  the  Indemnity  he  Justly  expected. 
It  Is  evident  the  clause  referred  to  was  pre- 
pared with  care,  and  a  puri>ose  to  guard 
every  supposed  right  and  interest  of  the 
company.  Yet  of  the  seven  distinct  clauses 
for  forfeiting  the  policy  therein  enumerated, 
not  one  of  them,  In  express  terms,  or  by 
fair  implication,  relates  to,  or  Includes,  the 
death  of  the  Insurer;  nor  la  it  anywhere 
mentioned  as  a  condition  or  cause  for  for- 
feiting or  terminating  the  policy.  The  only 
part  of  the  clause  which  can  be  construed 
to  have  any  relation  at  all  Is  expressed  as 
follows:  'Or  any  change  takes  place  in  the 
title,  use  or  occupation  or  possession  thereof, 
whatsoever.'  And  that  we  think,  does  not 
necessarily  or  properly  refer  to  a  change  un- 
avoidably resulting  from  bis  death,  but  rath- 
er such  as  might  be  caused  or  suffered  by 
the  act  of  the  insured  while  living,  which 
Is  the  case  In  each  one  of  the  other  causes 
or  conditions  set  forth  in  the  forfeit  claim, 
as  well  those  which  precede  as  those  follow- 
ing the  one  quoted.  But  be  that  as  it  may, 
each  condition  of  forfeiture  mentioned  may, 
without  destroying  or  lessening  its  proper 
meaning  or  effect,  be  reconciled  with  a  con- 
tinuation of  the  policy  after  such  death  to 
the  end  of  the  period;  and  it  therefore, 
should  be  done,  rather  than  defeat  what  was 
elsewhere  In  the  policy  clearly  provided  for." 

It  win  be  noticed  that  the  court  in  the 
case  cited  placed  stress  on  the  fact  that  the 
policy,  in  case  of  loss,  was  payable,  not  only 
to  the  Insured,  but  In  the  cftse  of  his  death, 
to  his  executor,  administrators,  and  assigns, 
and,  further,  that  there  Is  no  similar  Clause 
In  the  policy  sued  on  here;  and  this  case 
might  be  distinguished  from  the  case  cited 
for  that  reason,  but  it  seems  to  us  that  the 
policy  of  insurance  in  the  case  at  bar  Is  whol- 
ly different  from  the  policy  in  the  case  cited. 

Appellee  Is  not  an  ordinary  Insurance  com- 
pany; It  Is  a  mutual  benefit  aasessmeut  in- 
surance company.  An  examination  of  Its  pol- 
icy shows  that  the  insured  must  be  a  member 
of  the  company,  and  the  indemnity  .against 
loss  exists  only  during  such  time  as  he  shall 
fully  comply  with  the  by-laws  and  regulations 
of  the  company,  or  until  the  policy  is  cancel- 
ed or  withdrawn  under  the  terms  of  the  pol- 
icy. Its  by-laws,  applicable  to  the  questions 
involved  In  this  case,  are  as  follows:  "1st. 
This  company  is  organized  tor  the  purpose  of 
protecting  Its   members  In  case  of  loss  or 
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damage  to  their  property  by  flre,  lightning 
and  wind,  and  shall  be  known  as  the  'Ken- 
tucky Growers'  Insurance  Company,'  with 
general  ofDce  In  the  city  of  Lexington,  Ken- 
tucky, and  doing  business  in  the  territory  em- 
braced in  the  charter.  2nd.  Any  person  own- 
ing property  In  the  territory  embraced  by  our 
charter  who  shall  sign  an  application  and 
hold  a  policy  In  this  company,  sball  thereby 
become  a  member  of  the  same,  and  any  person 
living  within  the  territory,  and  who  may  be 
appointed  or  elected  by  the  board  of  directors 
or  executive  board,  to  fill  any  office  of  the 
company,  shall  thereby  become  a  member  of 
same."  "13th.  All  persons  who  desire  insur- 
ance in  this  company  must  make  written  ap- 
plication through  one  of  its  officers  on  blanks 
furnished  by  the  company.  This  company  In- 
sures detached  property  only,  and  refserves  the 
right  to  accept  or  reject  any  application. 
14th.  The  property  insured  In  this  company 
shall  be  divided  into  seven  classes,  and  each 
piece  of  property  shall  bear  its  pro  rata  of 
all  losses  and  expenses,  and  assessments  shall 
be  made  in  proportion  of  50  cents  for  the  first 
class;  60  cents  for  the  second  class;  70  cents 
for  the  third  class;  80  cents  for  the  fourth 
class;  $1.00  for  the  fifth  class;  $1.25  for  the 
sixth  class,  and  $1.40  for  the  seventh  class," 
"16th.  Policies  issued  by  this  company  shall 
be  perpetual,  unless  withdrawn  by  the  insur- 
ed or  canceled  by  the  company,  for  which 
policy  the  applicant  shall  pay  a  policy  con- 
tract, the  amount  of  which  to  be  determined 
by  the  executive  board,  both  in  time  and 
manner  of  payment,  but  sball  be  equitable 
between  the  classes  in  a  similar  ratio  aa  as- 
sessment. No  policy  shall  be  Issued  for  a 
greater  sum  than  one  per  cent,  of  the  amount 
of  property  insured  in  the  company  at  the 
time  of  its  issue.  All  policies  not  bearing  the 
signature  of  the  President  and  Secretary  and 
the  seal  of  the  company  shall  be  null  and 
void.  17th.  No  property  shall  be  Insured  for 
more  than  three-fourths  of  its  value;  tlie  val- 
ualion  and  classification  is  left  to  the  Judg- 
ment and  discretion  of  the  company."  "23rd. 
Losses  and  damages  shall  be  payable  In  sixty 
days  after  the  same  shall  be  ascertained  and 
proven  according  to  the  terms  and  conditions 
of  tills  policy  of  insurance  and  these  by-laws, 
and  any  member  suftering  a  loss  or  damage, 
and  entitled  to  insurance,  shall  pay  his  pro 
rata  of  the  loss  or  damage."  "2oth.  Any 
member  failing  to  pay  his  assessments  for  thir- 
ty days  after  the  same  has  been  Issued  shall 
pay  a  fine  of  25  cents,  and  should  the  com- 
pany be  compelled  to  collect  the  same  by  law 
it  may  use  the  penalty  therein."  Losses  under 
this  policy  are  to  be  made  good  by  an  assess- 
ment of  every  member  of  the  class  in  which 
the  destroyed  property  is  listed.  It  is  abso- 
lutely essential  to  the  existence  of  the  com- 
pany, and  the  carrying  on  of  its  business  un- 
der Its  charter,  that  every  Insured  should  also 
be  a  member  of  the  company,  and  be  ready 
and  willing  to  pay  all  proper  assessments 
made  against  bis  respective  class.    The  very 


object  of  the  company  was  to  insure  ita  mem- 
bers against  loss,  and  no  one  else. 

The  appellant  makes  no  pretense  to  baring 
been  a  member  of  the  company.  It  could  not 
have  called  upon  him  for  assessments  to  pay 
the  losses  of  others  In  the  class  to  which  his 
property  had  belonged.  He  was  under  no  ob- 
ligation, either  legal  or  moral,  to  pay  such 
assessments,  and  the  company  bad  no  claim 
on  him  for  them,  and  could  not  have  collected 
them  from  blm,  as  a  matter  of  legal  right 
To  hold  that  the  company  was  bound  to  ap- 
pellant under  the  policy  in  question  would  be 
to  bind  it  under  an  instrument  to  which  he 
was  not  amenable.  Such  a  construction 
would  do  violence  both  to  the  letter  and  spirit 
of  the  contract  between  the  company  and  ap- 
pellant's testator,  J.  V.  Cook. 

As  there  was  no  legal  obligation  on  the  part 
of  appellant  to  comply  with  any  of  the  con- 
ditions and  stipulations  which  the  policy  re- 
quired of  Its  Insured  and  members;  as  he  was 
not  a  member  of  the  appellee  company,  and 
did  not  comply  with  Its  rules  and  regulations 
—there  cannot  be  any  liability  on  the  part  of 
appellee  to  Indemnify  him  against  loss  under 
the  contract  made  with  hla  ancestor.  Where- 
fore, the  case  is  afiflrmed. 


SMITH  V.  SMITH  et  aL 

(Court  of  Appeals   of  Kentucky.      March   12, 

1903.) 

WILLS-CONSTRUCTION— AMBiaUITT—EVl. 

DENCB. 

1.  Where  an  ambiguity  in  a  will  is  not  latent, 
but  appears  on  the  face  of  the  instmmeDt, 
parol  evidence  is  not  admissible  to  explain  it. 

2.  Under  a  will  reading,  "I  give  to  my  wife 
all  my  estate  which  I  now  own  or  may  acquire 
in  fee  simple.  To  hold  and  possess  during  her 
natural  life  after  having  paid  all  my  just  debts. 
Also  desire  and  hereby  empower  nur  wife  to 
act  in  her  own  way  iu  settling  up  all  my  busi- 
ness of  any  kind  and  desire  no  adminlstratioD," 
the  wife  took  the  estate  in  fee. 

Appeal  from  circuit  court,  Trigg  county. 

"Not  to  be  officially  reported." 

Action  by  Martha  Smith  against  3.  W. 
Smith  and  others  for  the  construction  of  a 
will.  From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.    Reversed. 

R.  A.  Burnett,  for  appellant  Jno.  0.  Dab- 
ney,  for  appellees. 

HOBSON,  J.  The  will  of  J.  P.  Smith  Is  in 
these  words:  "I,  Joe  F.  Smith,  being  of 
sound  and  disposing  mind  do  make  this  my 
last  will  and  behest,  to  wit:  I  give  to  my 
wife  M.  E.  Smith  all  of  my  estate  which  I 
now  o.wn  or  may  acquire  in  fee  simple.  To 
hold  and  possess  during  her  natural  life, 
after  having  paid  all  my  Just  debts.  Also 
desire  and  hereby  empower  my  wife  to  act 
In  her  own  way  In  settling  up  all  my  busi- 
ness of  any  kind,  and  desire  no  administra- 
tion. In  witness  whereof  my  band  and  seal 
this  23rd  day  of  March,  1893.  J.  F.  Smith. 
Witness:  J.  T.  Mitchell,  D.  H.  Armstrong, 
A.  Q.  P.  Pool."    The  widow,  M.  B.  Smith, 
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took  charge  of  tbe  estate  after  his  death,  and, 
acting  upon  the  Idea  that  It  was  devised  to 
her  In  fee,  disposed  of  the  personal  property 
In  order  to  pay  the  debts.  After  the  person- 
al property  was  exhausted,  she  made  a  mort- 
gage on  the  real  estate  to  get  tbe  money  to 
pay  the  remainder  of  the  debts.  The  adult 
children  acquiesced  In  her  construction  of 
tbe  will,  but  later  some  question  was  made 
as  to  the  proper  construction  of  the  will; 
and  as  some  of  the  grandchildren  were  In- 
fants, this  suit  was  filed  by  the  widow  for  a 
construction  of  the  will  and  a  determination 
of  her  rights  tmder  it  The  real  estate  con- 
sists of  196  acres  of  land,  worth  about  $2,000. 
The  amount  of  the  mortgage  executed  on  the 
land  to  finish  paying  the  debts  is  not  shown 
by  the  record.  The  Infants  by  their  guard- 
ian ad  litem  alone  defended  the  action,  and 
made  the  point  that  under  the  will  the  widow 
only  took  a  life  estate  in  the  property.  This 
construction  of  the  will  was  adopted  by  the 
learned  circuit  Judge,  and  the  widow  appeals. 

Tbe  proof  taken  shows  that  the  will  was 
written  on  March  23,  1883,  six  years  before 
testator's  death.  He  was  then  living  on  the 
land  In  contest  and  continued  to  live  there 
until  his  death.  He  had  a  number  of  chil- 
dren, who  were  all  of  age,  and  several  grand- 
children, who  were  infants,  the  Issue  of 
daughters  who  bad  died.  From  the  condi- 
tion of  the  family  it  is  evident  that  he  and 
Ills  wife  were  advanced  in  years.  Tbe 
draftsman  of  the  will,  when  sent  for  to  write 
It,  remarked  It  was  something  new  to  him, 
but  if  they  would  give  him  a  start  he  could 
perhaps  formulate  it.  The  doctor,  who  was 
present,  said  to  begin,  "I,  Joe  Smith,  being 
of  sound  and  disposing  mind."  Mr.  Smith 
then  said  he  wanted  his  wife  to  have  every- 
thing, and  to  dispose  of  it  in  her  own  way, 
and  he  did  not  desire  any  administration. 
Tbe  witness  used  his  own  phraseology  to 
carry  out  the  wishes  of  tbe  testator.  This 
testimony  is  confirmed  by  tbe  other  witness, 
who  was  present  at  the  time,  and  makes  sub- 
stantially the  same  statement,  but  excep- 
tions were  filed  to  this  testimony  as  lacompe- 
tent,  and  were  properly  sustained  by  the 
court,  for  the  reason  that  tbe  ambiguity  Is 
patent  on  tbe  face  of  the  will,  and  while 
parol  evidence  Is  competent  to  place  the  court 
In  the  light  of  circumstances  of  the  testator, 
or  to  explain  a  latent  ambiguity.  It  is  never 
received  to  explain  an  ambiguity  appearing 
on  the  face  of  the  instrument 

It  remains,  therefore,  for  the  court  to  de- 
termine from  tbe  will  itself  what  Its  mean- 
ing Is,  reading  it  in  the  light  of  the  circum- 
stances of  the  testator  at  the  time  It  was 
made,  and  if  possible  we  must  give  some 
force  to  all  the  words  of  the  will,  as  It  can- 
not be  presumed  that  In  so  short  an  Instru- 
ment It  was  intended  that  one  part  of  it 
should  contradict  another.  That  construc- 
tion is  to  be  preferred  which  reasonably  rec- 
onciles all  the  parts  of  the  Instrument,  rather 
than  that  which  makes  one  part  destroy  an- 


other, other  things  being  equal.  As  it  la  also 
apparent  from  the  Instrument  that  It  Is  the 
work  of  one  not  acquainted  with  legal  forms, 
the  words  should  be  read  in  their  ordinary 
sense,  rather  than  according  to  any  technical 
meaning.  The  words,  "I  give  to  my  wife 
M.  E.  Smith  all  of  my  estate  which  I  now 
own  or  may  acquire  in  fee  simple,"  plainly 
carry  a  fee,  and  if  the  will  had  stopped  here 
there  would  be  no  trouble  about  the  testa- 
tor's meaning,  for  there  could  have  been  no 
purpose  In  using  the  words  "in  fee  simple," 
If  an  absolute  estate  in  tbe  devisee  bad  not 
been  contemplated.  But  these  words  are 
added,  "To  hold  and  possess  during  her 
natural  life  after  having  paid  all  my  just 
debts."  These  words,  standing  alone,  would 
clearly  give  the  devisee  only  a  life  estate, 
but  if  read  in  connection  with  the  preced- 
ing words,  which  had  already  Invested  the 
devisee  with  the  fee,  they  may,  according 
to  the  ordinary  and  untechnlcal  use  of  lan- 
guage, be  read  as  simply  explanatory  of 
the  preceding  words,  and  as  meaning  that, 
after  she  bad  paid  the  debts,  tbe  devisee 
was  to  bold  and  enjoy  the  property.  Then 
follows  the  concluding  sentence  of  tbe  will 

I  In  these  words:  "Also  desire  and  hereby 
empower  my  wife  to  act  in  her  own  way 
In  settling  up  all  of  my  business  of  any 
kind,  and  desire  no  administration."  This 
provision  carries  out  the  same  idea  as  that 
conveyed  by  the  first  clause,  and  Is  entirely 
Inconsistent  with  tbe  idea  that  the  wife 
was  to  have  only  a  life  estate,  for  she  Is  em- 
powered to  act  In  her  own  way  In  settling 
up  all  the  business  of  any  kind,  and  no 
administration  is  to  be  had.  Tbe  provision 
tliat  he  desired  no  fidminlstration  Is  only 
consistent  with  the  idea  that  his  wife  was 
to  have  everything  as  her  own,  and  this 
idea  is  borne  out  by  tbe  fact  that  there  Is 
no  devise  over,  and  nothing  is  said  about 
the  children  of  the  testator,  although  be 
had  a  number  of  children  and  grandchildren. 
(Construing  the  will  as  a  whole,  we  think 
that  there  was  no  inconsistency  intended  be- 
tween any  of  its  provisions,  and  that  a  pur- 
pose to  give  everything  to  the  wife  absolute- 
ly Is  the  natural  meaning  of  the  instrument 

I  as  a  whole.  It  is  common  to  add  a  haben- 
dum clause  to  deeds.  Tbe  draftsman  seems 
to  have  had  a  vague  idea  of  following  such 
a  form,  and  to  have  added  the  words,  not 
for  the  purpose  of  restricting  the  fee  pre- 
viously granted,  but  simply  to  show  that  the 
wife  during  her  natural  life  was  to  do  as 
she  pleased  with  the  property;  for  In  the  last 
part  of  the  will  the  same  Idea  Is  set  forth  as 
In  the  first,  and  It  cannot  be  presumed  that 
the  intermediate  words  were  used  for  a 
different  purpose.  The  law  favors  the  vest- 
ing of  estates.  At  the  death  of  the  testator 
all  the  parties  in  Interest  would  seem  to  have 
given  it  the  construction  that  the  wife  took 
a  fee;  and  while  the  matter  is  not  free  from 
difficulty,  we  are  of  opinion  that  the  cotem- 
porary  construction  was  in  accord  with  the 
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real  totentlon  of  tbe  testator,  and  that  tbla 
Intention  aufflciently  appears  from  tbe  will 
as  a  -whole  to  be  enforced  hj  the  court 

Tbe  rule  tbat  In  case  of  a  conflict  the  latter 
clause  of  a  will  prevails  over  a  former  clanse 
has  no  application  here,  for  tbe  reason  tbat 
the  entire  Instrument  Is  written  In  one  short 
clause.  The  dUHculty  arises  on  the  words 
of  tbe  same  clause,  and  the  later  expressions 
of  the  will  clearly  Indicate  tbe  same  inten- 
tion as  the  first  part  of  It  The  testator 
hod  but  a  small  estate.  The  two  objects  he 
had  in  mind  apparently  were  tbe  payment 
of  bis  debts  and  a  provision  for  his  wife. 
The  entire  surplus  of  bis  estate  was  little 
more.  If  any,  than  tbe  property  exempt  by 
law.  Tbe  sum  of  bis  will  is  tbat  his  debts 
are  to  be  paid;  tbat  bis  wife  is  to  have  every- 
thing tbat  Is  left  In  fee  simple;  that  there 
is  to  be  00  administration;  and  tbat  she  is 
to  do  as  she  pleases  with  tbe  property.  The 
expression  "to  hold  and  possess  during  her 
natural  life"  was  not  used  to  restrict  tbe 
estate  which  bad  been  granted  or  to  change 
its  character,  but  to  show  tbat  she  was  to 
enjoy  the  estate;  for  Immediately  following 
it  Is  said  that  she  Is  to  act  In  ber  own  way 
in  settling  up  the  business. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  a  Judgment  as  here- 
in Indicated. 


DBPPBN  et  al.  v.   OBRliAN  AMBBIOAM 
TITLB  00.  et  al. 

(Court  ef  Appeals  of  Kentucky,    ifarch  6^ 

XoUq.) 

"Not  to  be  officially  reported." 

On  petition  for  rehiring.    Petition  denied. 

For  former  opinion,  see  70  S.  W.  868. 

S.  J.  Boldrlck,  and  J.  W.  8.  Clements,  for 
appellants.  H.  M.  Lane  for  appellee  Hess. 
Ernest  Macpherson,  Arthur  Peter,  and  Geo. 
A.  Brent  for  appellee  Immohr.  Shackelford 
MiUer,  Harnett  &  Harnett,  and  H.  H.  Herr, 
for  appellee  Louisville  Hanking  Co.  D.  L 
Heyman,  for  appellee  Western  Bank. 

HOHSON,  J.  It  is  not  necessary  for  a  de- 
cision of  this  case  to  determine  wbether  tbe 
stock  subscription  may  be  rescinded  or  not 
The  only  real  question  here  Is  bow  far  tbe 
notes  and  mortgage  to  secure  them  may  be 
enforced.  Tbe  parties  most  interested  In  the 
question  of  tbe  rescission  of  tbe  stock  sub- 
scription are  not  before  the  court,  and  we 
do  not  deem  it  proper  to  determine  that 
question  on  this  record;  for  If  tbe  subscrip- 
tion iB  rescinded,  tbe  only  persons  really  af- 
fected will  be  the  creditors  of  the  title  com- 
pany proceeding  against  its  stockholders  un- 
der the  double  liability  statute,  and  they  are 
not  before  the  court  So  much  of  the  opinion 
as  Intimates  any  opinion  on  this  question  Is 
withdrawn,  the  court  now  not  committing 
Itself  in  any  way  thereon.  In  other  respects 
the  opinion  heretofore  delivered  is  adhered 


to,  as  after  a  reconsideration  of  the  qnestlona 
discussed  and  the  facts  shown  bj  the  record 
we  see  no  reason  for  departing  from   tbe 
conclusion  then  announced  by  the  court 
Bebearlng  refused. 


FRED  V.  TBATLOE. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1903.) 

SLANDER— WORDS  ACTIONA.BLB  PER  SB-SEP- 
ARATE SLANDERS  IN   SAME  PETITION. 

1.  Defendant,  a  miller,  asked  a  customer 
what  be  wanted  for  his  wheat  and,  on  the 
latter's  replying  that  he  would  not  price  it  un- 
til he  had  seen  plaintift,  also  a  miller,  to  whom 
he  had  given  the  refusal  of  it,  defendant  said. 
"Well,  you  won't  want  to  price  it  to  him  bnt 
once,  if  he  beats  yon  out  of  as  much  as  he 
l>eat  me  out  of.  He  just  beat  me  out  of  $1,100 
in  three  months."  HelA,  that  the  words  were 
actionable  per  ae. 

2.  Under  Code,  §  88,  providing  that  "several 
causes  of  action  may  be  united  if  each  affect 
all  the  parties  to  the  action,  may  be  brought 
in  the  same  county,  and  may  be  prosecuted  by 
the  same  kind  of  action;  and  if  all  of  them 
be  brought  •  •  •  for  injuries  to  character," 
plaintiff  may  sue  in  one  action  and  recover 
far  slanderous  statements  made  by  defendant 
to  two  different  parties  at  different  times. 

Appeal  from  circuit  court  Lincoln  coanty. 

*^o  be  officially  reported." 

Action  by  Morris  Fred  against  W.  H. 
Traylor.  Judgment  for  defendant  and  plaln- 
tUI,  appeals.    Reversed. 

J.  B.  Paxton  and  Bobt  Harding,  for  ap- 
pellant   W.  O.  Welch,  for  appellee. 

HOBSON,  J.  Appellant  and  appellee  are 
both  millers  in  Lincoln  county.  Appellant 
filed  this  -suit  against  appellee  to  recover 
damages  for  slander  charging  that  the  latter 
bad  said  of  him  as  a  miller  to  one  of  his  cus- 
tomers, falsely  and  maliciously,  and  for  the 
purpose  of  Injuring  him  In  his  bosineas  as 
such,  the  following:  "Dudderar,  what  do  you 
want  for  your  wheat?"  Dudderar  answered. 
"I  won't  price  it  until  I  see  Fred  (appellant), 
as  I  have  given  him  the  refusal  of  It"  Ap- 
pellee replied,  "Well,  you  won't  want  to  price 
it  to  Fred  but  once,  if  be  beats  yon  out  of 
as  much  as  he  beat  me  out  of.  He  Just  beat 
me  out  of  $1,100  in  three  months."  Appellee 
in  one  paragraph  of  the  answer  denied  tliat 
the  words  were  spoken  of  tbe  plalntlfr  as 
miller,  and  in  the  other  paragraph  be  alleged 
tbe  truth  of  tbe  words.  On  tbe  trial,  at  tbe 
conclusion  of  tbe  evidence  for  tbe  plaintiff, 
the  court  Instructed  the  Jiuy  peremptorily 
to  find  for  the  defendant  This  instruction 
was  given  on  the  ground  that  although  It 
appeared  from  the  evidence  that  appellant 
bad  been  for  many  years  a  miller,  in  the  year 
1900  for  three  months  he  kept  an  exchange 
in  the  town  of  Stanford  in  the  employ  of  ap- 
pellee, at  which  he  exchanged  flour  and  meal 
for  wheat  and  com,  and  sold  tbe  products  of 
tbe  mill  for  cash,  and  the  $1,100  transaction 
referred  to  occurred  while  be  was  so  en- 
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saged.  After  this,  however,  he  rented  a  mill, 
and  was  engaged  In  business  as  a  miller 
w'ben  the  words  complained  of  were  spoken. 
The  petition  did  not  sufflclently  allege  special 
damages,  and  so  the  only  question  In  the  case 
is  were  the  words  actionable  per  se. 

It  is  urged  in  support  of  the  judgment  that 
the  vital  fact  that  the  words  were  spoken  of 
the  plaintiff  as  a  miller  Is  denied,  and  that, 
bis  own  testimony  showing  he  was  simply 
running  the  exchange  for  appellee  at  the  time 
the  transaction  referred  to  took  place,  the 
Instruction  was  proper.  The  following  au- 
tboritles  are  relied  on:  "It  Is  not  enough  for 
tlie  plaintiff  to  prove  his  special  character 
and  that  the  words  refer  to  himself.  He 
must  further  prove  that  the  words  refer  to 
himself  In  that  special  character,  if  they  be 
not  otherwise  actionable.  It  is  a  question 
for  the  Jury  whether  the  words  were  spoken 
of  the  plaintiff  in  the  way  of  his  office,  pro- 
fession, or  trade.  It  is  by  no  means  neces- 
sary that  the  defendant  should  expressly 
name  the  plaintiff's  office  or  trade  at  the 
time  be  spoke,  if  his  words  must  necessarily 
affect  the  plaintiff's  credit  and  reputation 
therein.  But  often  words  may  be  spoken  of 
a  professional  man,  which,  though  defama- 
tory, in  no  way  affect  him  In  his  profession, 
e.  g.,  an  imputation  that  an  attorney  has 
been  whipped  off  the  course  at  Doncaster, 
or  that  a  physician  had  committed  adultery." 
Odgers  on  Libel  and  Slander,  star  page  541. 
To  same  effect  see  Townshend  on  Slander, 
section  190;  18  Am.  &  Bng.  Ency.  of  Law, 
044.  On  the  other  hand,  in  the  same  works 
.  the  law  as  to  imputations  upon  traders  or 
merchants  is  thus  stated:  "The  law  has 
special  regard  for  the  reputation  of  men 
which  they  have  acquired  as  merchants  or 
traders,  and,  as  will  be  seen  more  particu- 
larly hereinafter.  In  considering  the  precise 
nature  of  actionable  words  concerning  them, 
any  words,  whether  oral  or  written,  which 
Impute  to  merchants,  traders,  or  other  busi- 
ness men  insolvency,  financial  difficulty,  em- 
barrassment, dishonesty,  or  fraud,  or  which 
in  any  other  manner  are  prejudicial  to  them 
in  the  way  of  their  employment  or  trade,  are 
actionable  per  se."  18  Am.  &  Eng.  Ency.  of 
Law,  p.  964.  "In  those  trades  or  profes- 
sions In  which,  ordinarily,  credit  is  essential 
to  their  successful  prosecution,  there  lan- 
guage is  actionable  per  se  which  Imputes  to 
any  one  in  any  such  trade  or  profession  a 
want  of  credit  or  responsibility,  or  insolvency, 
past,  present,  or  future,  as  to  say  of  a  trades- 
man, 'He  is  not  able  to  pay  his  debts,'  or  'He 
owes  more  than  be  Is  worth;  he  will  break 
shortly.  He  is  a  pitiful  fellow  and  a  rogue; 
be  compounded  his  debts  at  5s.  in  the 
ponnd.' "  Townshend  on  Slander  and  Libel, 
section  191. 

In  support  of  the  texts  a  great  number  of 
cases  are  collected.  There  seems  to  be  no 
conflict  of  anthorlty  on  the  subject.  The  rea- 
son for  the  role  is  that  where  a  man  la  en- 
gaged In  trade  his  credit  Is  the  life  of  his 
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business,  and  to  destroy  his  credit  Is  to  ruin 
him.  Taken  as  a  whole,  the  words  used  by 
appellee,  above  quoted,  were  an  imputation 
of  present  want  of  Integrity  on  the  part  of 
appellant  in  his  business  as  a  miller.  The 
words  were  spoken  to  a  customer,  who  had 
promised  his  wheat  to  appellant  They  were 
evidently  spoken  to  create  In  his  mind  the 
belief  that  he  might  suffer  by  keeping  his 
promise,  and  to  induce  him  to  break  it. 
They  were  spoken  by  a  rival  in  business.  If 
Dudderar  credited '  what  appellee  said,  he 
would  necessarily  believe  appellant  was  a 
miller  not  to  be  trusted.  The  words,  "Well, 
you  won't  want  to  price  It  to  him  but  once," 
Imported  a  present  condition  rendering  credit 
to  him  as  a  miller  unsafe  for  one  who  ex- 
tended it.  It  is  true  the  condition  was  added, 
"If  he  beats  you  out  of  as  much  as  he  beat 
me  out  of;"  but  this  only  accentuated  the 
Imputation,  for  the  following  explanation 
was  added,  "He  Just  beat  me  out  of  $1,100  in 
three  months."  The  fiiir  meaning  of  the 
whole,  taken  together,  was  an  imputation 
that  Dudderar  would  not  sell  his  wheat  to 
Fred  but  once,  as  he  would  then  find  out  that 
he  could  not  afford  to.  A  miller  buying  grain 
and  selling  his  products  cannot  exist  without 
the  confidence  of  his  customers.  He  must 
have  credit,  or  his  mill  will  be  deserted  of 
trade.  The  words  charged  were  spoken  of 
the  plaintiff  as  a  miller  in  relation  to  the  busi- 
ness he  was  then  carrying  on,  as  a  warning  to 
a  customer  not  to  trade  with  him.  They  nec- 
essarily touched  him  as  miller,  and  were  ac- 
tionable, under  the  rule  above  quoted,  as  an 
imputation  upon  bis  credit  and  honesty. 
Lawson  on  Rights  and  Remedies,  sec.  1257; 
Price  ▼.  Conway  (Pa.)  8  L.  R.  A.  194,  and 
notes  (s.  c.  19  AO.  687,  19  Am.  St.  Rep.  704); 
Hayes  v.  Press  Company  (Par.)  5  L.  R.  A. 
543,  note  (s.  c.  18  Aa  SSI,  14  Am.  St.  Rep. 
874). 

Two  separate  slanders  may  be  sued  for  In 
the  same  petition  ag^alnst  the  same  party  in 
separate  paragraph.  Hargan  v.  Purdy,  93 
Ky.  424,  20  S.  W.  432.  The  plaintiff  should 
not  be  required  to  elect  which  paragraph  of 
his  petition  he  will  prosecute,  but  may  sue  in 
the  one  action,  under  section  83  of  the  Code, 
and  recover  for  the  different  statements  made 
to  the  two  different  parties  at  different  times. 

Judgment  reversed;  and  cause  remanded 
for  a  new  trial  and  further  proceedings  not 
Inconsistent  herewith. 


ILLINOIS  CENT.  R.   CO.  v.  GLASSCOCK 

et  aL 
(Court  of  Appeals  of  Kentucky.     March   11, 

1903.) 

BILL    OF    BIXCEPTIONS— STATEMENT    OP    EVI- 
DENCE—DELAY IN  FILING— PRACTICE 
IN  COURT  BELOW. 

1.  Where  the  bill  of  exceptions  and  state- 
ment of  evidence  are  not  in  fact  filed  and  sign- 
ed during  the  term  at  which  the  judgment  be- 
comes final,  and  no  order  is  made  extending 
the  time,  they  will  be  stricken  from  the  files, 
and    this    notwlthfstanding    a    practice    in    the 
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lower  court  to  make  an  order  recitins  their  fil- 
ing, when  in  fact  they  have  not  been  filed, 
with  the  understanding  that  they  will  be  pre- 
pared and  filed  later,  and  dated  back  as  of  tiw 
date  of  the  order. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action    by    S.    D.    Glasscock    and    others 
against   the   Illinois   Central    Railroad   Com- 
pany.    Judgment  for  plalntifTs,  and  defend-  ' 
ant  appeals.    Affirmed. 

W.  H.  Marriott,  J.  M.  Dickinson,  and  Pirtle  ' 
&  Trabue,  for  appellant    Sprigg  &  Chelt,  for 
appellees. 

NUNN,  J.  The  appellee  S.  D.  OlaMcock 
and  about  30  others  filed  their  petition  In  the 
Hardin  circuit  court  against  th«  appellant, 
oJleglng,  In  substance,  that  they  were  Hhb 
joint  owners  by  purchase  of  a  certain  tract 
of  land  lying  in  Stepbensburg,  In  Hardin 
county,  Ky.,  consisting  of  about  27  acres,  on 
which  there  was  located  a  valuable  lake  of 
water  covering  about  12  or  15  acees  of  land, 
and  that  their  Interest  and  ownfsvt^p  ttieuela. 
was  known  as  the  "^ephensburg;  Lake  and 
Improvement  Company";  that  theji  hsd  in- 
curred great  cost  and  expense  to  purchase 
said  lake,  to  remove  the  stumps,  tzees,  aad 
obstructionB  from  said  lak^  to  atocfc.the  same 
with  aU  kinds  ot  diolce  fleb,  and  to  fit  up  the 
same  as  a  desirable  fishing,  batttlog,  and 
boating  resort;  that  tiie  appellant,  by  and 
through  its  gross  negligence  and  carelessoess, 
caused  and  permitted  large  tanks,  filled  with 
oil  and  molasses,  containing  many  thouaafid. 
gallons  thereof,  to  be  thrown  from  tdie  can 
near  and  into  said  lake,  and  negligently,  and 
carelessly  caused  and  permitted  the  (ril  and 
molasses  contained  In  the  tank  to  leak,  run, 
and  flow  therefrom  into  the  lake,  to  poison 
and  pollute  the  waters  thereof,  and  to  render 
the  same  putrid,  offensive,  and  unwholesome, 
and  by  reason  thereof  ail  the  flsh  therdn— 
about  20,000  pounds— were  killed,  amoldiered. 
and  destroyed,  and  rendered  the  lake  unfit 
for  boating,  bathing,  and  fishing  purposes; 
that  the  lake  haa  bean  thereby  rendered  to- 
tally unfit  for  any  purpose  whatever,  to  ttieir 
damage  in  the  sum  of  $2,000.  Appellant  fil- 
ed answer  traversing  each  and  every  allega- 
tion contained  in  the  petition.  A  trial  was 
bad,  and  the  Jury  retuined  a  verdict  in  favor 
of  appellees  for  the  sum  of-  $760,  on  which 
the  court  rendered  Judgment  for  appelleea. 
Appellant  filed  reasons,  and  moved  the  court 
to  grant  It  a  new  trial.  The  court  overruled 
the  motion,  the  appellant  taking  all  proper 
exceptions,  and  the  case  la  now  here  on  ap- 
peal. 

At  the  same  term  of  the  court  at  which 
this  Judgment  was  rendered,  there  appears 
from  the  record  this  order:  "Came  defend- 
ant, by  attorney,  and  filed  herein  its  bill  of 


exceptions  and  statementa  of  evldeiice,  wbldi, 
Iiaviag  been  examined  and  approved  by  tlie 
court,  was  signed,  and  made  part  of  the  rec- 
ord." The  record  shows,  and  it  is  admitted, 
ttaat  the  bill  of  exceptions  and  statement  of 
evidence  were  not  filed  nor  signed  and  ap- 
proved by  the  Judge  at  that  time,  nor  was 
there  an  order  made  extending  the  time  for 
filing  same  to  any  day  In  the  succeeding 
term;  but  it  is  agreed  that  the  bill  of  excep- 
tions and  statement  of  evidence  were  in  fact 
signed  on  the  first  day  of  the  succeeding 
March  term  of  the  court,  over  the  objection 
of  appellees.  The  record  shows  that  appel- 
lant's counsel  and  the  court  claim  that  it 
was  the  custom  of  that  court  to  make  an 
order  filing  such  blU  of  exceptions  and  state- 
ment of  evidence  when  in  fact  they  were  not 
filed,  with  the  understanding  that  they  were 
to  be  pr^mred  and  approved  af  t»  the  ad- 
journment of  the  court,  and  dated  ba(&  as  ot 
the  date  of  the  order  filing  same,  and  that 
they  heard  no  objection  oa  the  part  of  ap- 
pellees' counsel  to  such  a  proceeding  In  this 
ca/9e,  Appelleea'  counsel  contend  that  they 
did  object.  In  the  case  ot  Newport  News, 
etc.,  Co.  V.  Stavlg,  98  Ky.  684,  33  S.  W.  &»- 
which  is  a  case  In  all  particulars  like  the 
one  before  u»~the  ooutt  aald:  "The  case 
was  tried  at  the  January  tsnot  1£88,.  and.  an 
oi!der  was  then  ottered  statliig:  thwt  Hue  bill 
of  exceptions  and-  8t»tein«it>  oft  evidence  were 
filed,  signed  by  the  Judgfe.  and  made  a  part 
of  the  record.  Rut  at  the  succeeding  April 
term  an  order  wa»  made  to  the  eCtect  tikajb  at 
tiie  January  tetxn  no  such  bill  oc-  staitement 
had  in  feet  been  fltedi  and  a  bill  and  state- 
ment, over  the  objection  of  the  appose,  were 
then  filed,  and  signed  by  tlie  judge  as  of  the 
date  of  the  former  order.  While  this  is  said 
to  have  been  the  practice  In  that  circuit,  we 
cannot  approve  It.  The^  law  providea  that 
time  may  be  given  to  prepare  a  bill  of  ex- 
ceptions, but  not  beyond  ai  day.  in  the  succeed- 
ing terra,  to  be  fixed  by  ite  oeart;  sai,  un- 
less such  time  be  given,  tiie  party  excepting 
shall  prepare  and  flie  hla  bill,  pcoperly  aigned, 
during  the  term  at  which  the  judgment  be- 
comes final.  These  are  the  plain  provisions 
of  sections  334  and  387  of  the  Civil  Code  ot 
Practice,  and  cannot  be  changed  by  any  rule 
of  practice."  To  the  same  effect  are  Adklns 
V.  Commonwealth,  42;  S.  W.  884^  M  S.  W. 
182,  and  ReattyvUle  &  G.  Q.  B;  Go<  Vi  Plum- 
mer,  62  S.  W.  948, 

For  these  reasons  tbe  motion  oi!  ap(ieU<!e8  to 
strike  from  the  record  the  bill  of  exceptions 
and  the  statement  of  evidence  must  be  sus- 
tained. The  petition  states  a  cause  of  acti<» 
in  the  plaintiffs,  and,  without  a  bill  ot  ex- 
ceptions and  statement  of  evidence  in  the 
record,  it  mast  be  presumed  that  there  was 
no  error  committed  on  the  trldl;  wherefore 
the  Judgment  Is  aiflrmed. 
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KING   et   al.   v.    BALLOU. 

iCourt  of  Appeals  of  Kentucky.     March  11, 

1903.) 

TITLB  BOND  —  MISTAKE  —  REFORMATION— 

RIQHT  OP  MARRIED  WOMEN  TO 

BUY  REAL  ESTATE. 

1.  Where  an  agent  of  the  owner  gold  a  lot 
to  a  member  of  a  firm,  and  the  vendor,  by  mis- 
take, made  the  title  bond  call  for  two  lots,  and 
forwarded  it  to  the  firm's  manager,  who  exe- 
cuted a  note  for  the  purchase  money,  relying, 
as  he  claims,  on  the  recitals  in  the  bond,  though 
the  member  of  the  firm  had  previously  re- 
ported her  purchase  to  him,  and  then  only 
claimed  the  one  lot,  the  fact  that  the  purchase 
-was  made  subject  to  the  manager's  approval, 
which  was  given  in  reliance  on  the  recitals  ia 
the  bond,  will  not  prevent  the  vendor  from  hav- 
ing the  mistake  corrected  and  the  purchase 
price  paid. 

2.  Under  Ky.  St.  f  2128,  which  grants  to  a 
married  woman  the  right  to  buy  and  sell  prop- 
erty, a  married  woman  who  is  in  business  for 
herself  can  buy  land  and  bind  her  estate  there- 
for, even  though  her  husband  disapproves  of 
the  purchase. 

Appeal  from  drcnlt  court,  Pulaski  countj. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Ballou  against  Kin;  & 
King  for  unpaid  purchase  money  and  the 
correction,  of  a  mistake  In  a  title  bond. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

O.  H.  Waddle,  for  appellants.  W.  A.  Mbr- 
rotr,  for  appellee. 

O'BEAU,  J.  Appellee  sold  to  appellants 
two  lots  of  land  in  the  town  of  Burnslde, 
and  executed  a  bond  for  title.  The  purchase 
money  was  not  then  paid.  This  -suit  was 
by  appellee  to  collect  the  balance  of  the 
purchase  money  owing,  and  to  correct  what 
be  alleges  was  a  mistake  In  the  bond  for 
title.  The  transaction  took  place  between  a 
brother  of  appellee,  representing  him  as  his 
agent,  and  a  member  of  the  firm  of  appel- 
lants. The  agent  wrote  appellee  that  he  bad 
sold  to  appellants  two  lots  In  Burnside  for 
$1S5.  Appellee  drew  up  and  signed  the  bond 
for  title.  In  which  he  described  the  lots  as 
being  In  the  town  of  Burnslde,  one  on  the 
north  of  the  depot  and  the  other  on  the 
south.  The  evidence  Is  conclusive  that  the 
Kgent  did  not  sell,  nor  did  appellants  buy, 
the  last-named  lot  Nor  did  either  of  the 
parties  to  the  trade  understand  that  that  lot 
was  included.  This  mistake  seems  to  have 
grown  out  of  the  traders  calling  the  first- 
named  lot,  "lying  on  both  sides  of  the  rail- 
road," two  lots,  while  appellee  regarded.  It 
as  one  lot  only. 

Appellee's  agent  testifies  to  the  particulars 
of  the  sale,  and  says  that  the  bond  mis- 
takenly Includes  a  lot  not  Intended  to  be 
sold.  The  member  of  the  firm  with  whom 
the  trade  was  made  did  not  testify.  Instead, 
another,  the  general  manager  of  appellant 
lirm,  testified  that  he  executed  the  note,  and 
that  the  purchase  was  made  subject  to  his 
ratification;  that  appellant  firm  Is  composed 
of  the  wife  and  the  sister-in-law  of  the  man- 
iigct;   that  when  his  wife  reported  that  she 


had  bought  the  lot  she  did  not  claim  to  have 
bought  the  one  south  of  the  depot;  that 
when  he  saw  the  bond  be  approved  the  pur- 
chase, relying  on  Its  recitals.  EDe  says  that 
his  wife  wanted  to  buy  the  lot,  but  that  he 
did  not 

While  an  agent  may  buy  sublect  to  his 
principal's  ratification,  when  the  principal 
buys  It  is  immaterial  whether  the  agent  rati- 
fies or  approves  It.  or  does  not.  Where  a 
married  woman  Is-  in  business  on  her  own 
account  under  the  statute  now  in  force  (sec- 
tion 2128,  Ky.  St),  she  can  buy  land  and 
bind  herself  and  her  estate  for  it,  even 
though  h^  husband  dlsapxiroves  the  trans- 
action. It  therefore  appears  that  the  under- 
standing appellants'  agent  had  about  the 
trade  was  not  material,  as.  he  was  not  mak- 
ing It  But-  appellee's  agent  and  the  pur- 
chaser, Mrs.-  King,  having  agreed,  about  'the 
lot.  and  the.  bond  containing,  an  unquestioned 
mistake  as-  to.  one  oC  the  lots  named,  the 
circuit  court,  propesly  corrected  the  ector  and 
rendered  ludgment  far.  the  balance  of  the 
unpaid,  purchase  money. 

Judgment,  afllrmed,,  with  damages. 


BOWARIf)  T.  EQNDO!»  MF<3.  C0« 

■  (Court  of  .^peaib  of'  Eentnclty.     March   11, 
MCB-y 

JODQMBNT-PATMBNT— EmnUNCB— SUm- 

aENCT— TB>nBTE£]^AFPBICA/I<ION 

Off  EAZMENXS, 

1.  Evidence  conaidered,  and  heJd.  to-  show  that 
a  certain  judgment  had'  been  satisfied. 

2.  Where  a-  trustee  of  Iknd-  for'  the  benefit  of 
Infants  sold  timbee  therefrom,  it  would  be  pre- 
sumed that  heF  aimlied  tha  woe»  to  the  extin- 
guishment at  a.  aen  against  the  land  itself, 
rather  than  to  tiie  extinguishment  of  other  in- 
debtedness dii»  ftam  hfin  as  tmstee. 

3.  A  debtor  baa  the  right  to-  designate  the 
particular  indebtedness  tio  whli±  payments 
made  by  him  are  to  be  credited^ 

Appeal  foam  olrault.aouEt  Laurd  ooonty. 

"Not  to  be  ofllclally  leg^onted." 

Stdt  by  the  Londan  Maaufoctaring  Compa- 
ny against  B.  F..  BarwanL  From  a.  Judgment 
for  plaintiff,  d^temlont  afipeals.    Reversed. 

W.  B.  Ramsey,  B.  B:  Golden,  HI.  H.  John- 
son, and  ff.  C;.  Baslewoadv  for  appellant  Jas. 
Sparks,  foF' appellee. 

BUHKAM,  O:  J.  Ita  F-ebruary,  18B5,  O.  L. 
Troutman  reeovered  a  Judgment  against  B. 
F.  Howard  fbr  f  15a48i  with  ftrterest  and  cost, 
and  for  the  enforcement  of  a  mortgage  lien 
upon  the  tract  of  land  belonging  to  the  de- 
fendant in  Laurel  county,  Ky.,  to  secure  llie 
payment  of  hte  Judfnnent  A  short  time  after 
the  entry  of  this  judgment  B.  F.  Howard  sold 
and  conveyed  this  tract  of  lond,  subject  to 
the  Judgment  of  Troutman,  to  his  father,  W. 
M.  Howard,  as  trustee  for  his  seven  brothers 
and  sisters,  most  of  whom  were  Infants.  Aft- 
er this  transfer.  In  March,  1865,  W.  M.  How- 
ard, for  the  purpose  of  paying  off  this  Judg- 


T  3.  Sea  Payment,  vol.  39,  Cent  Dig.  |  W. 

Digitized  by  CjOOQIC 


772 


72  SOUTHWBSTKRN  REPORTER. 


CKy. 


nient,  contracted  with  the  London  Mannfac- 
tuilng  Company  to  sell  and  deliver  to  tbem 
00,000  feet  of  logs,  whlcb  were  to  be  cut  from 
the  land,  and  by  agreement  with  McKee,  the 
manager  of  the  manufacturing  company,  and 
Sparks,  the  attorney  and  father-in-law  of 
Troutman,  It  wag  agreed  that  the  manufac- 
turing company  should  pay  the  Troutman 
Judgment  In  dressed  lumber  furnished  to 
Troutman,  and  charge  Its  value  to.  Howard's 
account  for  the  logs,  and  on  the  IStb  day  of 
November,  1895,  James  Sparks,  as  attorney 
for  Troutman,  Indorsed  on  the  margin  of  the 
record  of  the  Judgment,  "Satisfied  In  full." 
After  the  delivery  of  the  flO.OOO  feet  of  logs 
originally  contracted  for,  Howard  continued 
to  furnish  logs  to  the  company  until  he  claims 
they  were  Indebted  to  him  In  11,766.18,  on 
which  they  paid  him,  Including  the  Troutman 
Judgment,  $1,R90.34,  leaving  a  balance  due  to 
him  of  $178.63.  On  the  other  hand,  the  com- 
pany claimed  that  It  had  overpaid  W.  M. 
Howard  for  the  logs  purchased  from  blm  as 
trustee,  excluding  the  Troutman  Judgment, 
and  In  September,  1890,  they  procured,  for  the 
first  time,  a  written  assignment  to  them  of 
this  Judgment,  and  Instituted  this  suit.  In 
which  they  ask  that  the  Indorsement  on  the 
margin  of  the  Judgment  be  set  aside,  and  that 
the  deed  from  B.  F.  Howard  to  W.  M.  How- 
ard, trustee,  be  canceled,  and  the  land  be  subi 
Jecfed  to  the  payment  of  the  Troutman  Judg- 
ment The  defendant,  by  way  of  answer, 
relied  upon  the  facts  recited  above;  the  ques- 
tion at  Issue  being  altogether  one  of  fact 
W.  M.  Howard  testified  that  to  November, 
1895,  after  the  delivery  of  a  good  many  logs, 
and  after  Troutman  had  received  the  dressed 
lumber  contracted  for,  he  asked  that  the  mort- 
gage be  released,  and  was  told  by  McKee  to 
have  Sparks  release  It;  that  he  Immediately 
went  to  see  Sparks,  and  Sparks  said  that  be 
would  see  McKee  before  doing  so,  and  went 
Immediately  for  that  purpose,  and  returned 
In  a  few  moments,  and  then  went  with  him 
to  the  courthouse,  and  Indorsed  the  satisfac- 
tion of  the  Judgment.  Sparks,  in  his  deposi- 
tion, admits  the  transaction  with  him  testified 
to  by  W.  M.  Howard,  and  further  says  that 
when  he  went  to  see  McKee  that  he  under- 
stood him  to  say  that  the  Judgment  had  been 
settled  by  Howard,  and  to  release  the  lien, 
and  that  he  did  so;  but  that  the  next  morn- 
ing McKee  told  him  that  be  did  not  mean 
that  the  Judgmoit  bad  been  paid,  but  only 
that  arrangements  had  been  entered  into  by 
which  it  would  be  paid  by  Howard.  McKee 
corroborates  Sparks.  But  the  fact  remains 
that  no  steps  to  correct  the  alleged  error  on 
the  part  of  Sparks  entering  the  release  were 
made  before  the  institution  of  this  suit,  some 
four  years  later.  W.  M.  Howard's  statements 
are  fully  corroborated  by  W.  R.  Grant  who 
says  that  he  was  acting  as  sawyer  for  the 
London  Manufacturing  Company  at  the  time 
the  Howard  logs  were  manufactured,  and  that 
McKee  told  him  that  he  had  agreed  to  take 
togs  from  Howard  and  furnish  dressed  lum- 


ber to  pay  off  the  Troutman  Judgment  and 
that  the  Judgment  had  been  fully  satisfied. 

Under  this  proof,  the  trial  court  entered  a 
Judgment  subjecttaig  the  land  to  the  payment 
of  the  Judgment  and  the  manufacturing  com- 
pany became  the  purchaser  at  the  price  of 
their  debt  interest  and  cost  and  from  that 
Judgment  defendant  appeals. 

We  are  of  the  opinion  that  the  decided 
weight  of  the  evidence  in  the  case  is  oa  the 
side  of  the  appellant  All  the  parties  agree 
that  Sparks,  as  attorney  for  Troutman,  ob- 
jected to  Howard's  cutting  the  timber  from 
the  land  mortgaged  to  secure  his  client's  debt 
until  satisfactory  arrangements  had  been 
made  to  secure  its  payment  by  the  manufac- 
turing company,  and  this  was  the  main  in- 
ducement which  brought  about  the  arrange- 
ment made  with  appellee.  Nor  Is  It  contro- 
verted that  shortly  after  this  arrangement 
was  entered  Into  Troutman  got  the  dressed 
lumber  to  satisfy  his  Judgment  As  the  logs 
were  cut  from  the  land  of  the  infant  It  was 
the  duty  of  thebr  father  and  trustee  to  see 
that  their  price  was  applied  first  to  tbe  ex- 
tiagulshment  of  the  Hen  against  tbe  land  It- 
self, and  It  is  more  reasonable  to  believe  that 
this  course  would  have  been  adopted  by  both 
appellant  and  appellee  than  that  they  should 
have  applied  the  price  of  these  logs  in  other 
directions.  A  debtor  has  always  the  right  to 
designate  the  particular  indebtedness  to  which 
the  payments  made  by  blm  are  to  be  credit- 
ed. We  are  therefore  of  the  opinion  that  the 
trial  court  erred  in  allowing  the  price  of  these 
logs  to  be  applied  to  other  Indebtedness  due 
by  Howard  as  trustee  to  the  appellant  If  such 
in  fact  existed,  and  leave  the  lien  against  the 
land  to  be  enforced  years  after  it  had  been 
stripped  of  what  constituted  its  chief  valne. 

For  reasons  indicated,  the  Judgment  sub- 
jecting the  land  to  the  Troutman  Judgment 
is  reversed,  and  cause  remanded,  with  instrae- 
tlon  to  set  aside  the  sale  made  to  appellees 
thereunder,  and  to  cancel  their  deed,  and  for 
other  steps  not  Inconsistoit  with  this  opinion. 

BLACK  V.  COMMONWEALTH. 

(Conrt  of  Appeals  of   Kentucky.     March   IS, 

1903.) 

CRIMINAL  I4A.W— HOMICIDHl-EVIDENCB-^CTS 
OF  DEFENDANT— NEW  TRIAL— NEWI.T  DIS- 
COVERED EVIDENCE  —  CUHULATIVB  EYI- 
DBNGE-RBVIBW— HARULBSS  ERROR. 

1.  A  new  trial  will  not  be  granted  for  newljr 
discovered  evidence,  which  was  only  cnmola- 
tive,  and  which  would  not  have  strengthened 
that  adduced  by  accused  to  any  appreciable  ex- 
tent 

2.  Under  Cr.  Code  Prac.  I  881,  providing  that 
decisions  of  the  trial  court  on  moitions  for  a 
new  trial  shall  not  be  subject  to  exceptions,  the 
denial  of  a  motion  for  a  new  tria^  for  newly 
discovered  evidence  cannot  be  reviewed. 

3.  Where,  In  a  prosecution  fori  murder  by 
stabbing,  defendant  did  not  testifw,  it  was  er- 
ror for  the  state's  attorney  to  asm  defendant's 
sister  if  she  did  not  Imow  that  thie  reason  she 
was  so  afraid  of  defendant  was  I  that  be  bad 
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cat  two  other  men,  and  bad  been  sent  to  the 
pen  for  It. 

4.  Where,  In  a  prosecntion  for  mnrder  by 
stabbing,  ue  detense  was  insanity,  and  his 
coansel,  in  cross-examination  of  a  state's  wit- 
nesses and  in  the  examination  of  his  own  wit- 
nesses, showed  defendant's  attempts  to  cat 
men  and  boys  frequently  as  an  eTidence  of  his 
insanity,  the  fact  that  the  commonwealth's  at- 
torney was  erroneonsly  permitted  to  ask  a  wit- 
ness whether  the  reason  wiiy  she  was  afraid 
of  defendant  was  that  he  had.  cat  other  men, 
and  been  sent  to  the  pen  for  it,  was  not  preju- 
dicial. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, criminal  division. 

"Not  to  be  oflBcially  reported." 
John  Black  was  convicted  of  murder,  and 
be  appeals.    Affirmed. 

Jos.  B.  ConkUng  and  H.  W.  Saunders,  for 
appellant  Clifton  J.  Pratt  and  M.  R.  Todd, 
for  the  Commonwealth. 

NUNN,  J.  The  Indictment  charging  the 
appellant  with  willful  murder  of  Archie 
James  was  returned'  at  the  June  term  of 
the  Jefferson  drcnit  court,  1902.  On  the 
lOtb  day  of  the  same  month  the  appellant 
was  brought  Into  court,  and,  with  his  at- 
torney, Henry  Tilford,  consented  to  dispense 
with  the  formalities  of  an  arraignment,  and 
entered  a  plea  of  not  guilty  of  the  offense 
charged.  On  that  day  an  order  was  made 
by  the  court  appointing  Joseph  L.  Reed  and 
Dudley  C.  Jones  attorneys  to  defend  the 
case.  The  trial  of  the  prosecntion  was  as- 
signed for  June  17,  1902,  and,  when  the 
prosecution  was  called  for  trial,  Joseph  E. 
Conklln  and  H.  W.  Saunders  appeared  as 
counsel  for  appellant,  and  on  their  motion 
the  case  was  continued  until  September  26, 
180^  On  the  calling  of  the  prosecntion  on 
the  last  date,  the  same  counsel  appeared, 
and  on  their  motion  the  trial  was  postponed 
until  September  30th,  and  on  the  last-named 
day  no  further  motion  for  a  continuance  was 
made,  and  the  trial  was  entered  Into.  The 
Jury  returned  a  verdict  of  guilty,  and  fixed 
appellant's  punishment  at  death.  The  appel- 
lant, by  counsel,  filed  reasons,  and  moved 
the  court  to  grant  him  a  new  trial,  which 
motion  was  overruled,  and  he  has  appealed 
to  this  court  to  reverse  that  Judgment. 

The  facts  in  the  case,  as  shown  by  the 
record,  are.  In  substance,  these:  In  the 
month  of  May,  1902,  the  appellant,  at  Sec- 
ond Street  Market.  In  the  city  of  Louisville, 
stabbed  and  killed  Archie  James;  It  occur- 
red under  the  following  circumstances,  as 
related  by  the  witness  Edgar  Johnson,  who 
was  a  butcher  in  that  market  house:  "Archie 
James  was  sitting  In  a  wagon.  The  wagon 
was  backed  right  up  against  the  curbstone 
In  front  of  the  market,  and  he  had  his  head 
down  this  way,  and  this  man  was  In  the 
rear  end  of  the  market,  about  40  feet  from 
James.  John  Black  came  walking  from  the 
rear  end  of  the  market,  and  said  to  me,  *I 
want  to  borrow  your  knife,'  and  took  the 
knife,   al)OUt  a   12-inch    blade,   and   walked 


out  to  where  the  old  man  James  was,  and 
I  happened  to  look  Just  at  that  time.  The 
old  man  raised  his  head,  and  Black  stuck 
the  knife  in  his  neck.  Neither  said  anything 
to  the  other.  Black  turned  immediately, 
and  walked  back  through  the  meat  market, 
and  out  the  back  door.  Archie  James  Jumped 
up,  and  stepped  a  few  feet  forward,  and 
fell  with  bis  head  In  the  door,  and  died  in  a 
few  moments.  Black  was  sober."  Several 
other  witnesses  corroborated  this  witness 
Johnson.  There  was  no  attempt  to  contra- 
dict this  testimony.  There  was  some  intima- 
tion that  they  bad  had  some  words  the  night 
before  at  James'  house.  When  arrested,  ap- 
pellant said  "he  was  trying  to  run  his  bluff 
on  me."  All  the  testimony  shows  that  the 
old  man  was  unarmed,  and  was  sitting  In 
his  cart,  about  half  asleep.  Deceased  was 
about  6S  years  old,  and  appellant  a  young 
man,  and  a  nephew  of  the  deceased. 

The  only  attempt  made  to  excuse  appellant 
from  this  foul  crime  was  insanity.  All  the 
witnesses  for  the  commonwealth,  seven  or 
eight  In  number,  said  that  he  was  of  sound 
mind  at  all  times  when  sober.  The  appel- 
lant's witnesses,  except  one  or  two,  agreed 
with  those  of  the  commonwealth  as  to  tills. 
Appellant's  counsel  contend  for  a  reversal 
on  three  grounds:  (1)  That  the  lower  court 
failed  to  grant  appellant  a  new  trial  on  ac- 
count of  newly  discovered  evidence;  (2)  that 
the  second  instruction  given  by  the  court 
to  the  Jury  was  prejudicial  to  him;  (3)  that 
the  court  permitted  Incompetent  evidence  to 
be  Introduced  over  his  objection. 

As  to  the  first  ground,  the  newly  discov- 
ered evidence.  If  Introduced,  would  Have 
been  only  cumulative,  and  would  not  have 
strengthened  that  adduced  to  any  apprecia- 
ble extent;  and  under  section  281  of  the 
Criminal  Code  of  Practice,  which  says  that 
the  decisions  of  the  lower  court  upon  mo- 
tions for  a  new  trial  shall  not  be  subject 
to  exceptions,  and  in  the  case  of  Oamblll  r. 
Commonwealth  (Ky.)  23  S.  W.  960,  this  court 
said:  "One  of  the  grounds  for  a  new  trial 
is  the  discovery  of  new  evidence  tending 
to  contradict  the  evidence  of  the  witness  for 
the  commonwealth.  It  Is  only  necessary  to 
state  that,  the  lower  court  having  passed 
upon  that  matter.  Its  Judgment  thereon  can- 
not be  reversed  here,  for  this  court  Is  con- 
fined In  Its  review  of  crlmnlal  appeals  to 
errors  of  law  occurring  on  the  trial."  In 
the  case  of  Hatton  v.  Commonwealth,  7  Ky. 
Law  Rep.  46,  this  court  said:  "An  error 
In  overruling  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  Is 
not  a  ground  for  reversal."  In  the  same 
book,  page  377  (Ikbrington  v.  Commonwealth), 
the  court  said:  "This  court  cannot  review 
the  action  of  the  lower  court  in  overruling  a 
motion  for  a  new  trial  made  upon  the 
grounds  of  newly  discovered  evidence." 

As  to  the  second  ground,  there  was  no 
error  In  the  giving  of  instruction  No.  2,  com- 
plained of,  and,  taking  all  the  instructions 
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togetber,  they  Trez«  more  favorable  to  appel- 
lant than  be  was  entitled  to. 

Aa  to  the  third  ground,  the  only  evldenoe 
complained  of  was  brought  out'On  the  croM- 
exaniinatlqn  of  Jane  Black,  a  slater  of  the 
appellant  She  was  asked  this  qaestlon  by 
the  commonwealth's  attomoy,  "Now,  4on't 
you  know  that  the  jieason  that  .you  were 
afraid  of  blm,  he  out  two  other  xaen,  and 
was  sent  to  the  pen  for  It?"  wJiicb  question 
w^as  not  answered  by  ihe  witness.  Then  the 
commonwealth's  attorney  asked  this  ques- 
tion, "Now,  'don't  .yon  knew  .that  that  was 
the  reason  you  weee  .aflrald  of  hlxuT"  to 
which. witness. answered,  "Ko,  «lr;  I  was  not 
scared  of  him  about  that"  (Phis  was  im- 
proper, as  appellant  did  not  testify,  and  the 
court  should  not  have  perjnitted  it;  but  in 
view  of  the  defense  made  b^  appellant  of 
insanity  alone,  and  .the  effort  on  the  part 
of  bis  counsel  in  the  cross-examination  of 
appellee's  witnesses  and  in  tlte  examination 
of  his  own  to  show  bis  attempts  to  cut  men 
and  boys  frequently  as  an  evldeuee  of  bis 
insanity,  this  evidence  was  not  prejudicial 
to  him,  but  was  ratber  in  aid  of  his  attempted 
defense. 

This  record  discloses  the  fact  that  the  ap- 
pellant committed  a  most  foul,  brutal,  and 
unprovoked  murder,  .and  the  Jury  saw  prop- 
er to  fix  the  death  penalty,  whiob  this  court 
does  not  feel  Justified  In  Interfering  with; 
wberefore  the  Judgment  of  the  lower  court 
is  affirmed. 


WEBSTEE  et  jO.  V.   B»OWN. 

(Court  of  Appeals  of  TCentucky.    March  17, 
1»03.) 

WILL— OBVISB    OP    RBALTY— OOMSTRUOnON— 
LIFE  ESTATES. 

1.  A  will  devised  realty  to  trustees  for  the 
use  of  a  beneficial^,  the  land  to  descend  to  his 
lawful  children.  The  'beneficiary's  parents 
were  given  the  privileRe  of  «  home  for  them- 
selves and  minor  childreu,  or  as  long  as  any 
female  child  of  the  mother  was  unmarried. 
One-fonrth  of  fhe  crop  wns  to  be  appropriated 
to  the  education  'Of  fbe  bcnefioinTy.  tne  rest  to 
be  used  by  his  mother  lar  herself  and  family, 
and  her  husband  so  loug  as  he  remained  a  wid- 
ower. Should  the  beneficiary  die  without  chil- 
dren, then  the  land  was  to  belong  to  the  child 
of  the  mother,  "who  shall  have  the  use  of  it 
during  her  life  as  directed  in  this  will."  Heid, 
that  the  parents  took  a  life  estate,  subject  to 
the  appropriation  of  one-fourth  of  Oie  crops  to 
the  beneficiary's  education,  after  which  the 
mother,  who  was  the  sorvlvhig  parent,  took 
the  whole  income;  and  on  the  death  of  the 
mother,  the  beneficiary  would  have  a  life  es- 
tate, with  remafaider  to  Ws  legitimate  children. 

Appeal  from  drcirit  Mart,  Henderson  eons- 

"Mot  to  be  officially  Keperted." 

Suit  by  Lncy  J.  Brown  against  Myrtle  R. 
Webster  and  otbers.  Judgment  for  plalntllf, 
and  defendants  appeal.   Affirmed. 

M.  Merritt  and  F.  M.  Hutcbeson,  for  ap- 
pellants.   liOckett  &  Lockett,  for  appellee. 


BURNAM,  C.  J.  Xbe  anieUee,  Lncy  J. 
Brown,  brought  this  suit  against  the  appel- 
lants. Myrtle  Webster,  then  Myrtle  Bobards, 
and  J.  W.  Porter,  on  the  8th  day  of  Novem- 
ber, 1800,  for  the  possession  of  220  seres  of 
land,  and  the  rents  thereon,  in  which  she 
claimed  to  have  a  life  estate  under  the  will 
of  Almlra  E.  Suggett  Myrtle  Webster  claim- 
ed 100  acres  of  land  as  alimony  allowed  ber 
by  a  Judgment  of  Henderson  circuit  court 
out  of  the  estate  of  ber  divorced  husband. 
J.  D.  B.  Robards;  and  the  appellant  Porter 
dairaed  the  residue  of  the  tract  as  vendee  of 
Robards.  We  are  asked  to  determine  what 
Interest  J.  D.  B.  Robards  and  bis  mother, 
Mrs.  Lucy  J.  Brown,  took  under  the  will  of 
Almlra  E.  Suggett  The  clauses  of  tbe  will 
we  are  asked  to  construe  read  as  follows: 

"I  glre  aU  the  balance  of  my  estate,  real 
and  personal,  to  James  White  and  Henry 
H.  Farmer,  and  their  legal  successors,  •  •  * 
b)  ti-ust  for  tbe  use  and  benefit  of  J.  D.  B. 
Robards,  son  of  B.  F.  and  Lucy  Robards. 
the  land  not  to  be  divided,  but  to  descend  to 
the  children  that  may  be  t>om  in  lawful  mar- 
riage to  said  J.  D.  B.  Robards.  But  tlie 
property  is  given  with  restrictions  to  be  men- 
tioned below.  B.  F.  and  Lucy  J.  Robards 
have  the  privilege  of  a  home  on  the  laud  for 
themselves  and  any  children  tbey  now  have 
or  she  may  have,  during  their  minority,  or 
as  long  as  any  girl  child  of  hers  is  unmar- 
ried. But  one  fourth  of  the  proceeds  of  tbe 
crop  raised  is  to  be  appropriated  by  my 
trustees  to  tbe  education  of  said  J.  D.  B. 
Robards,  with  tbe  view  to  his  entering  tbe 
Christian  ministry  as  a  Baptist  or  Presby- 
terian. Tbe  farm,  laud  and  proceeds  are  to 
be  controlled  by  said  trustees  and  notbing 
raised  on  tbe  farm  is  to  be  subject  to  %ny 
one's  debts  except  as  to  my  own  as  before 
mentioned,  and  all  raised  on  tbe  farm  except 
tbe  one  fourth  appropriated  as  before  men- 
tioned is  to  be  used  by  Lucy  J.  Robards  for 
tbe  benefit  of  herself  and  family,  and  B.  F. 
Robards,  should  be  be  left  a  widower,  so 
long  as  he  may  continue  unmarried.  But  no 
child  except  Lucy  J.  Robards'  sball  be  rais- 
ed on  the  place  out  of  its  proceeds.  Should 
J.  D.  B.  Robards  die  without  children,  then 
the  land  shall  belong  to  the  child  of  Lucy  J. 
Robards,  wbo  shall  have  the  use  of  it  dur- 
ing her  life  as  directed  in  this  wUL" 

This  iv-ill  was  probated  in  May,  1877,  and 
the  appellee,  Lucy  J.  Robards,  and  ber  hus- 
band, B.  F.  Robards,  and  theh:  son,  J.  D. 
B.  Robards,  lived  on  this  tract  of  land  until 
he  married  the  appellant  Myrtle  Webster,  in 
December,  18&1,  he  being  at  that  tbne  only 
17  years  old.  Both  families  continued  to 
occupy  tbe  premises  until  J.  D.  B.  Robords 
and  his  wife  separated  in  May,  1899.  B.  F. 
Bobards  having  died,  Lucy  J.  Robards  mar- 
ried A.  A.  Brown.  The  appellant  Myrtle 
Webster  appears  not  to  have  agreed  with 
ber  mother-in-law  after  her  mantage  to 
Brown,  and  only  consented  to  return  to  her 
husband  on  the  condition  tJiat  her  mother- 
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In-law  and  her  buaband  should  leave  the 
premises,  and,  apparently  with  a  view  of 
promoting  harmony  bi  the  family,  she  did 
leave  the  premises  In  May,  1899.  But  the 
reconciliation  between  J.  D.  B.  Robards  and 
bis  wife  was  short  lived.  She  again  sep- 
arated from  him  In  the  following  August, 
and  Instituted  a  suit  against  blm  for  a  di- 
vorce and  alimony,  In  which  she  was  allow- 
ed 100  acres  of  Innd  as  alimony  for  the  snp- 
I>ort  of  herself  and  Infant  child.  She  shortly 
afterwards  married  her  present  husband, 
Webster.  In  the  meantime,  J.  D.  B.  Robards 
and  wife  mortgaged  his  life  interest  in  the 
land  to  the  appellant  Porter,  and  this  laud 
'was  subsequently  sold,  and  Porter'  became 
the  purchaser.  In  addition  to  the  facta  re- 
cited above,  both  of  the  appellants  relied 
upon  the  abandonment  of  the  premises  by 
Mrs.  Brown  in  1809  as  an  estoppd.  No  facts, 
however,  are  alleged  to  support  this  plea. 

We  are  of  the  opinion  that  B.  F.  and  Lucy 
J.  Robards  took  a  life  estate  In  the  tract  of 
220  acres  of  land  under  the  will  of  Mrs.  Sug- 
gett,  subjected  to  a  charge  of  one-fourth  of 
the  proceeds  of  the  crop  raised  thereon  for  the 
<?dncation  of  their  son,  J.  D.  B.  Roban^s.  It 
appears  from  the  testimony  that  appellee,  Mrs. 
JjXtcy  3.  Robards,  has  no  minor  children,  and 
tier  son,  J.  D.  B.  Robards,  has  finished  his  edu- 
cation, and  has  now  no  valid  claim  to  one- 
fourth  the  proceeds  of  the  farm.  It  therefore 
follows  that  appellee  is  entitled  to  the  use  and 
occuiMincy  of  the  farm  during  her  life.  At 
ber  death,  3.  D.  B.  Robards  has  a  life  estate 
therein,  and,  at  his  death,  it  descends  to  his 
children  bom  In  lawful  wedlock.  As  appel- 
lee was  not  a  party  to  the  proceedings  In 
which  the  appellant  Myrtle  "Webster  was  ad- 
judged 100  acres  of  the  land  as  alimony, 
and  J.  W.  Porter  a  Hen  upon  the  residue  to 
secure  the  payment  of  his  debt,  her  Interest 
is  not  in  any  wise  affected  by  this  Judgment. 
Sot  Is  there  any  proof  in  the  record  to  sup- 
port the  plea  of  estoppel.  We  think  the  trial 
court  properly  adjudged  appellee  entitled  to 
the  possession  of  the  property,  etc 

Judgment  afiBrmed. 


RBNO  et  al.  v.  BLACKBURN. 

(Oonrt  of  Appeals  of  Kentucky.     March   13, 

1903.) 

DESTROYBD  WILLS— PROOF— ADVERSE  POSSES- 
SION—OCCUPATION  BY  WIDOW— HOMB- 
STBilD— BURDEN  OP  PROOF. 

1.  Where  it  was  proved  that  a  will  under 
which  defendant  claimed  title  to  land  had  been 
destroyed  by  fire  with  the  records  of  the  county 
clerk's  office,  bat  the  proof  did  not  show  that 
the  will  was  dnly  attested  or  that  it  was  ad- 
mitted to  probate,  proof  that  by  the  will  testa- 
tor deviiied  the  land  in  controversy  to  defend- 
ant's widow  was  insufflcloit  to  sustain  her  title 
under  the  will. 

2.  Where  a  widow  occupied  land  of  her  de- 
oensed  husband  under  a  destroyed  will  and  held 
actual,  notorious,  adverse  possession  thereof  for 
more  than  15  years,  claiming  the  land  in  fee, 
and  not  as  a  homestead  merely,  she  thereby 
acquired  title  by  adverse  possession  as  against 
her  husband's  heirs. 


8b  Where  a  husband's  heirs,  in  an  action  to 
recover  land  held  by  the  widow  for  more  than 
15  years,  claimed  that  the  widow  occupied  the 
property  as  her  homestead  and  not  adversely, 
the  burden  of  proof  of  such  fact  was  on  such 
heirs. 

Appeal  from  circuit  court,  Carlisle  county. 

"Not  to  be  offlcially  reported." 

Action  by  Margaret  Reno  and  others 
against  Cal  Blackburn.  From  a  judgment  In 
favor  of  defendant,  plalntiSB  appeal.  Af- 
firmed. 

J.  M.  Nichols  &  Son,  for  appellants.  Ous 
Thomas,  for  appellee. 


settle:,  J.  Appellants,  Margaret  Reno 
and  others,  claiming  to  be  of  kin  to  and  the 
only  heirs  at  law  of  Lloyd  Pickett,  deceased, 
brought  this  action  In  the  Carlisle  circuit 
court  to  recover  of  the  appellee.  Col  Black- 
burn, 50  acres  of  land  lying  In  Carlisle,  for- 
merly Ballard,  county.  It  appears  from  the 
record  that  the  land  Was  formerly  owned  by 
Lloyd  Pickett,  who  was  residing  thereon  at 
the  time  of  his  death,  which  occurred  in  1872. 
It  further  appears  from  the  record  that  Lloyd 
Pickett  left  no  children,  but  that  his  wife 
survived  him.  In  1874  she  married  the  ap- 
pellee, Cal  Blackburn,  with  whom  she  lived 
until  her  death  In  March,  1900.  It  is  averred 
in  the  petition  that  Lloyd  Pickett  died  Intes- 
tate, and  that  appellee  Is  wrongfully  in  the 
possession  of  the  land  left  by  Lloyd  Pickett, 
upon  whose  death.  It  is  claimed,  it  descended 
under  the  statute  to  appellants,  and  that  they 
are  now  the  owners  and  entitled  to  the  pos- 
session thereof.  The  answer  of  appellee,  as 
finally  amended,  denies  that  appellants  are 
the  owners  or  entitled  to  the  possession  of 
the  land,  and  avers  that  Lloyd  Pickett  left 
a  will,  which  was  admitted  to  probate  In  the 
Ballard  county  court,  and  duly  recorded  In 
the  Ballard  county  court  clerk's  office,  but 
that  the  courthouse  and  clerk's  office  in  that 
county  were  destroyed  by  fire  In  1880,  for 
which  reason  the  will  cannot  be  produced. 
That  by  its  terms  the  land  was  devised  ab- 
solutely to  the  testator's  wife,  who  from  his 
death,  in  1872,  to  her  own,  in  1900,  a  period 
of  more  than  29  years,  continuously  had  and 
held  the  actual  possession  thereof,  claiming 
it  adverse  to  all  the  world,  and  that  appel- 
lants, who  resided  near  ber,  had  notice  of  the 
nature  of  her  title  and  the  character  of  her 
possession.  And  appellee  also  pleads  and  re- 
lies on  the  statute  of  limitation  to  defeat  ap- 
pellants' action.  The  reply  filed  by  appel- 
lants traverses  the  averments  of  the  answer, 
and  charges  that  the  wife  of  Lloyd  Pickett 
occupied  the  land  In  controversy  only  as  a 
homestead,  and  this  averment  is  denied  by 
the  rejoinder.  The  lower  court,  upon  these 
issues  and  the  proof  taken  by  the  parties, 
rendered  judgment  dismissing  the  petition, 
and  allowing  appellee  his  costs. 

The  evidence  furnished  by  the  deposltlous 
tends  to  show  that  a  ,wlll  was  executed  by 
Lloyd  Pickett    Three  witnesses  testified  that 
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they  were  present  when  it  was  written. 
Tbese  witnesses  also  agreed  that  Lfloyd  Pick- 
ett's wife  was  the  sole  devisee  under  the 
will,  thongh  none  of  them  could  give  the  pre- 
cise terms  of  the  will,  or  tell  what  character 
of  estate  was  given  her  in  the  land.  It  is 
not  clear,  either,  who  the  attesting  witnesses 
were. 

There  Is  also  some  evidence  In  the  record 
tending  to  show  that  the  will  was  carried, 
after  the  death  of  Lloyd  Pickett,  to  Bland- 
vllle,  the  county  seat  of  Ballard  county,  and 
delivered  to  Corbett,  the  county  clerk,  for 
record.  The  witness,  Sam,  who  testified  to 
this  fact,  seemed  to  have  the  impression  that 
he  paid  for  the  recording  of  the  paper  when 
It  was  handed  by  him  to  the  clerk,  and  that 
the  money  for  the  purpose  was  furnished  him 
by  one  Wiley  Dicus.  A  small  book  contain- 
ing many  entries  of  various  kinds  was  filed 
with  the  deposition  of  one  of  the  witnesses, 
and  by  him  identified  as  the  former  property 
of  Wiley  Dicus,  who  is  dead,  and  the  follow- 
ing entry  in  this  book  was  identified  as  in  the 
handwriting  of  Wiley  Dicus,  via.:  "Oct.  4th, 
1872,  $1.40  paid  cash  for  recording  Lloyd 
Pickett's  will  to  his  wife."  An  inspection  of 
the  book  and  entry  will  show  thftt  the  entry  is 
not  of  recent  date.  The  book  and  entry  cannot, 
in  our  opinion,  be  treated  as  competent  evi- 
dence, as  the  entry  was  not  made  by  the  di- 
rection of  any  one  authorized  to  act  for  the 
estate  of  the  testator,  nor  by  one  who  is 
shown  to  have  had  any  control  of  the  will, 
or  who  had  been  Intrusted  with  the  duty  of 
having  it  probated. 

It  is  shown  beyond  question  that  the 
clerk's  office  and  courthouse  of  Ballard  county 
were  bivned  in  1880,  and  all  the  public  rec- 
ords of  the  county  then  in  existence  were  de- 
stroyed, which  would  account  for  the  loss  of 
the  will  of  Lloyd  Pickett,  If  he  left  one  that 
was  admitted  to  probate,  but  while  the  evi- 
dence Introduced  in  support  of  the  contention 
that  such  a  will  was  made  by  Pickett  for  the 
benefit  of  his  wife  Is  persuasive  in  the  ex- 
treme, and,  indeed,  sufficient  to  satisfy  us 
that  the  will  was  at  one  time  in  existence,  it 
is  by  no  means  sufficient  to  convince  \B  that 
the  will  was  duly  attested  by  two  witnesses 
as  required  by  law,  and.  If  it  were  proved 
that  it  was  legally  executed,  we  would  still 
be  without  information  as  to  whether  or  not 
it  was  admitted  to  probate  In  conformity  to 
the  provisions  of  the  statute. 

While  the  evidence  is  insufficient  to  au- 
thorize this  court  to  hold  that  the  wife  of 
Lloyd  Pickett  took  the  land  in  controversy 
as  devisee  under  the  will  of  her  husband,  we 
are  of  opinion,  from  all  the  facts  and  cir- 
cumstances connected  with  her  holding  of  it, 
that  some  sort  of  a  paper  was  executed  by 
the  husband,  whether  valid  as  a  will  or  not, 
under  and  by  virtue  of  which  she  claimed 
to  own  the  laud.  The  evidence  shows  that 
her  claim  of  ownership  as  well  as  her  pos- 
session of  the  land  was  derived  from  and 
based  on  what  she  believed  to  be  a  valid  will 


of  her  husband,  and  that  her  possession  was 
actual,  continuous,  notorious,  and  adverse 
to  appellant  and  all  others  for  more  tban  15 
years.  It  also  appears  that  her  claim  of 
ownership  was  generally  known  throughout 
the  neighborhood,  and  that  many  of  tlie  ap- 
pellants were  close  neighbors,  and  must  cer- 
tainly have  known  of  It,  yet  not  one  of  tbem 
ever  denied  or  controverted  her  claim  while 
she  lived,  nor  have  any  of  them  testified  in 
this  case  in  contravention  thereof. 

It  is  alleged  in  reply  that  the  widow  of 
Lloyd  Pickett  occupied  the  land  as  a  home- 
stead, which  is  denied  in  the  rejoinder.  Xo 
proof  has  been  made  to  show  that  she  occu- 
pied the-  land  as  a  homestead,  though,  under 
the  pleadings,  the  burden  was  upon  the  ap- 
pellants to  show  that  such  was  her  true  in- 
terest 

In  Yeatman  t.  McDonald,  4  Ky-  Law  Rep. 
S48,  349,  only  the  syllabus  of  which  is  re- 
ported, this  court  announced  that  15  years' 
adverse  possession  by  the  wife  under  claim 
of  title  perfected  her  title  to  the  lands  of  her 
husband  as  against  other  claimants,  and  in 
Hogan  V.  Kurts,  94  U.  S.  773,  24  L.  Bd.  317. 
It  was  said  by  the  Supreme  Court:  "By  the 
record  it  appears  that  the  testatrix  of  the 
defendant  was  twice  married,  that  her  first 
husband  emigrated  here  in  the  year  1791, 
married  here,  purchased  the  lot  in  qaestion. 
and  built  a  house  on  it  as  a  family  residence, 
that  they  never  had  any  children,  and  that  he 
died  in  1828,  leaving  her  surviving  him,  that 
she  married  a  second  husband,  whom  she  sur- 
vived, and  died  testate  in  1869,  devising  the 
property  to  her  sister,  the  defendant  In  er- 
ror. Throughout  her  life,  subsequent  to  the 
decease  of  her  first  husband,  the  testatrix 
held  actual,  exclusive,  continuous,  visible, 
and  notorious  possession  of  the  property, 
and  the  evidence  is  full  to  the  point  that 
the  defendant,  as  her  devisee,  continued  to 
so  hold  the  same  from  the  death  of  the  tes- 
tatrix to  the  present  time.  Forty-two  years 
elapsed  after  the  death  of  the  first  husband 
of  the  testatrix  before  the  present  suit  was 
commenced,  the  plaintiffs  claiming  to  be 
collateral  heirs,  or  the  representatives  of 
collateral  heirs."  Under  these  t&cts  the 
court  held  tliat  the  possession  of  the  widow 
was  adverse  to  the  heirs,  and  her  title  was 
perfected  by  lapse  of  time. 

We  see  no  reason  why  the  principle  an- 
nounced in  the  case  supra  should  not  be  ap- 
plied in  this  case.  The  failure  of  appellants 
to  assert  title  to  the  land  in  controversy  un- 
til since  the  death  of  Plcketfs  wife,  the 
knowledge  that  they  must  have  bad  of  the 
adverse  claim  of  title  set  up  by  the  widow 
of  Lloyd  Pickett  so  long  ago,  coupled  with 
her  actual  possession  of  29  years,  convinces 
us  of  the  insincerity  and  staleness  of  ap- 
pellants' claim,  and  of  the  propriety  of  ap- 
plying to  It  the  bar  that  may  be  interposed 
In  such  cases  by  the  statute  of  limitation. 

The  Judgment  <tt  the  lower  court  la  af- 
firmed. 
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GARTH'S   GUARDIAN   v.   TAYLOR. 

(Court  of  Appeals  of  Kentucky.     March  12, 
1903.) 

GUARDIAN— NOMINATION  BY  MINOR— COMPLI- 
ANCB  WITH  STATUTE. 
1.  Under  "Ky.  St.  i  2022,  permitting  a  minor 
14  years  of  age  to  nominate  his  own  guardian, 
either  in  the  presence  of  the  court  or  by  a  writ- 
ing signed  in  the  presence  of  the  jndf;e,  after 
B  privy  examination,  an  order  appointing  _  a 
guardian  on  nomination  by  writing  is  void, 
where  the  minor  did  not  attach  the  signature 
in  the  presence  of  the  judge,  and  was  not  prl- 
vately  examined  by  him. 

Appeal  from  Circuit  Conrt,  Bourbon  Coun- 
ty. 

"To  be  officially  reported." 

The  appointment  of  the  Central  Trust  Com- 
pany as  guardian  of  Joanna  Garth  was  va- 
cated, and  Catesby  Woodford  was  appointed 
instead.  From  a  Judgment  of  the  circuit 
cotut  sustalnlug  the  second  appointment  and 
holding  the  first  one  void,  the  Central  Trust 
Company  appeals.    Affirmed. 

McMillan  &  Talbott,  for  appellant.  Brent 
&  Thomas,  for  appellee. 

BARKliX,  J.     On  the  23d   day  of  May, 

1900,  the  Judge  of  the  county  court  of  Bour- 
bon county,  Ky.,  upon  what  purported  to  be 
a  written  nomination  of  Joanna  Garth,  an 
Infant  over  the  age  of  14  years,  appointed 
the  Central  Trust  Company  as  her  statutory 
gmardian.  Under  this  appointment  It  con- 
tinued to  act  until  the  9th  day  of  November, 

1901,  when  the  order  of  May  23,  1900,  was 
vacated  and  set  aside  upon  the  motion  of 
Joanna  Garth,  by  her  next  friend,  Gurley 
Taylor.  Afterwards,  on  the  23d  day  of  No- 
vember, 1901,  the  conrt  entered  the  following 
order:  "At  the  further  bearing  of  this  mat- 
ter, adjourned  to  this  22d  day  of  November, 
1901,  the  court,  the  applicant,  Joanna  Garth, 
having  In  Its  presence,  and  also  by  writing 
signed  by  her  in  the  presence  of  the  judge 
thereof  after  privy  examination  by  him,  nom- 
inated Catesby  Woodford,  Esq.,  to  be  her 
guardian,  doth  hereby  order  and  adjudge  that 
said  nomination  be,  and  the  same  Is  hereby, 
approved,  and  said  Woodford  is  appointed  to 
succeed  the  said  Central  Trust  Company  here- 
tofore acting  as  her  guardian.  Said  Wood- 
ford having  qualified  and  given  the  security 
required  by  law,  the  aforesaid  trust  com- 
pany, which  is  hereby  superseded  as  guard- 
Ian,  is  ordered  to  settle  its  accounts  as  such, 
and  turn  over  the  control  of  said  Joanna 
Garth  and  her  property  In  their  hands  to  Its 
successor  above  named.  To  all  of  which  the 
said  Central  Trust  Company,  as  guardian  of 
Joanna  Garth,  objects  and  excepts,  and  prays 
an  appeal  to  the  Bourbon  circuit  court." 
Afterwards,  on  the  29th  day  of  March,  1902, 


the  case,  on  appeal  to  the  Bourbon  circuit 
court,  came  on  for  trial,  and  the  court,  by 
Its  judgment,  held  that  the  order  of  the 
county  court  of  Bourbon  county  of  May  23, 
1900,  appointing  the  Central  Trust  Company 
guai-dlan  of  Joanna  Garth,  was  void,  and 
also  adjudging  that  Catesby  Woodford,  ap- 
pointed by  order  of  the  county  court  on  No- 
vember 22,  1901,  is,  and  has  been  since  that 
date,  the  guardian  of  Joanna  Garth,  and  as 
such  is  entitled  to  control  her  person  and 
estate.  From  this  judgment  the  Central 
Trust  Company  is  appealing  to  this  court. 

The  only  question  for  adjudication  In  this 
case  is  whether  or  not  the  order  of  May  23, 
1900,  Is  void.  Section  2022  of  the  Kentucky 
Statutes  is  as  follows:  "If  a  minor  Is  four- 
teen years  of  age,  he  may,  in  the  presence 
of  the  court,  or  by  writing  signed  in  the 
presence  of  the  judge,  after  a  privy  exam- 
ination, nominate  his  own  guardian;  but  if 
the  person  so  nominated  is  not  approved  by 
the  court,  or  if  the  minor,  after  summons, 
falls  to  nominate  a  suitable  person,  or  re- 
sides out  of  the  state,  or  if  the  testamentary 
guardian  fails  for  three  months  to  qualify, 
the  court  may  appoint  a  guardian  of  Its  own 
selection."  It  will  be  seen  that  the  above 
statute  points  out  the  precise  manner  In 
which  a  minor  of  14  years  of  age  may  nom- 
inate his  own  guardian:  First,  be  may  do 
It  In  the  presence  of  the  court;  or,  second, 
he  may  do  it  by  a  writing  signed  in  the 
presence  of  the  judge,  after  a  privy  exam- 
ination. The  Statutes  only  authorize  the 
nomination  of  a  guardian  by  a  minor  In  the 
manner  set  out  These  statutory  barriers  are 
for  the  protection  of  the  infant  by  enabling 
the  Judge  of  the  county  court  to  know  him- 
self that  the  Infant  is  not  under  the  domina- 
tion or  control  of  designing  persons  in  his 
selection,  and  it  enables  the  judge  to  pro- 
tect the  infant  from  the  machinations  of  in- 
terested persons,  who  might  influence  him  to 
his  Injury  In  the  selection  of  a  guardian.  It 
is  of  the  utmost  importance  to  the  infant  that 
all  of  the  provisions  of  the  Statutes  protect- 
ing him  from  youthful  indiscretion  should  be 
enforced,  and  this  can  only  be  done  by  firm- 
ly establishing  the  principle  that  the  con- 
ditions upon  which  a  minor  may  nominate 
his  own  guardian  are  jurisdictional,  and,  if 
they  are  not  complied  with,  the  nomination 
Is  void.  It  Is  conceded  In  this  case  that  the 
writing  purporting  to  be  the  nomination  of 
the  Central  Trust  Company  by  Joanna  Garth 
was  not  signed  in  the  presence  of  a  judge 
of  the  county  court,  and  that  she  was  not 
privily  examined  by  him. 

We  are  therefore  constrained  to  hold  that 
the  order  of  May  23,  1900,  was  void,  and,  as 
this  was  the  view  entertained  by  the  judge 
of  the  circuit  court  of  Bourbon  county,  the 
Judgment  is  affirmed. 
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NEWPORT  &  DATTON   LUMBER  CO.   t. 
lilCHTENFKLDT  et  al. 

(Conrt  of  Appeals  of  Kentucky.     March  18, 
1908.) 

MECHANICS'    LIBNS-PKTITION   TO   ENFORCB- 
8UFFICIBNCY— CURB  OF  DEFECTS. 

1.  A  petition  to  enforce  a  lieu  for  materials, 
not  stating,  as  required  by  Ky.  St.  §  2468,  that 
the  statement  filed  in  the  county  court  clerk's 
offlce,  to  secure  the  lien,  was  subscribed  and 
sworn  to  by  petitioner,  or  some  one  on  Its  be- 
half, is  fatally  defective. 

2.  The  petition  is  not  cured  by  filing  a  copy 
«f  the  statement  therewith. 

Appeal  from  Clrcoit  Court,  Campbell  Oovn- 
ty. 

"Not  to  be  officially  reported." 

Action  by  tbe  Newport  &  Dayton  Lnm- 
ber  Company  against  C.  H.  Llchtenfeldt  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

TlBdale  ft  Gray,  for  appellant.  M.  Herold, 
for  appellees. 

NUNN,  J.  The  appellant  sold  and  deliv- 
ered to  one  Nagel,  a  contractor,  ft5.90  worth 
of  lumber,  which  was  used  In  the  repair  or 
«rectlon  of  a  house  for  tbe  appellees;  and  it 
ffied,  or  attempted  to  file,  in  the  county  court 
clerk's  office,  under  section  2408  of  the  Ken- 
tucky Statutes,  a  statement  of  Its  claim  for 
the  purpose  of  perfecting  a  Hen  upon  appel- 
lees' property  to  secure  Its  claim,  and  It  ffied 
Its  petition  In  the  Campbell  Circuit  Court  to 
enforce  Its  lien  on  the  property.  The  appel- 
lees demurred  to  the  petition,  because  It  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Afterwards  appellant  mov- 
ed the  conrt  to  submit  the  cause  for  judg- 
ment and  order  of  sale,  which  was  done, 
over  the  objection  of  appellee.  The  court 
took  the  case  under  advisement,  and  made 
an  order  dismissing  appellant's  petition,  and 
rendered  judgment  against  Ulm  for  costs; 
from-  which  judgment  appellant  appealed. 

We  are  of  opinion  that  the  appellant's  peti- 
tion did  not  state  a  cause  of  action.  It  was 
fatally  defective  In  not  stating,  as  required 
by  section  2468,  Ky.  St.,  that  the  statement 
which  it  filed  in  the  county  court  clerk's  of- 
fice, to  secnre  Its  Hen,  was  subscribed  and 
sworn  to  by  It  or  some  one  In  Its  behalf.  In 
volume  18,  p.  060,  Am.  &  Eng.  Enc.  I'l.  &  Pr. 
(2d  Ed.),  It  is  said:  "A  party  seeking  to  en- 
force a  mechanic's  lien  must,  by  his  plead- 
ings, bring  himself  strictly  within  the  terms 
of  the  statutes  creating  the  Hen.  •  •  •  It 
must  be  shown  that  the  claimant  has  taken 
the  requisite  steps  to  create  the  Hen.  The 
sufficiency  of  the  complaint  Is  to  be  deter- 
mined by  tbe  statute."  And  again,  on  page 
988:  "If  the  statute  requires  the  notice  to  be 
verlfled  before  filing,  the  complaint  will  be 
demurrable  unless  It  alleges  that  this  was 
done."  In  volume  15,  p.  161,  Am.  &  Eng. 
Enc.  of  Law  (1st  Ed.),  it  Is  said:  "Where  the 
lien  law  requires  that  a  notice  to  create  a 
lien  shnll  be  verified  before  filing,  a  com- 
plaint. In  an  action  to  foreclose  a  lien,  which 


contains  no  averment  that  the  notice  was 
verified,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  fiUng  of  a 
copy  of  the  statement  with  the  petition  did 
not  cure  this  defect  In  the  case  of  Green  v. 
Page,  80  Ky.  370,  the  court  said:  •'Comisel 
Insists,  however,  that  the  exhibit  controls 
the  allegation  In  the  petition.  This  is  not  tbe 
rule  under  our  (3ode.  An  erhlblt  neither  aids 
nor  destroys  tbe  material  averments  In  a 
pleading,  and  la  not  to  be  considered  by  tbe 
court  In  determining  tbe  suffidency  of  a 
pleading,  but  may  be  properly  considered  as 
evidence  on  the  trial  of  an  Issue  tendered." 
In  tbe  case  of  Sanr,  etc.,  v.  Sayres,  2  Ky. 
Law  Rep.  229,  the  court,  by  Chief  Justice 
Cofer,  said,  "A  material  fact  cannot  be  8ui>- 
plled  by  means  of  an  exhibit." 

Perceiving  no  error  In  this  case,  the  Judg- 
ment of  the  lower  conrt  Is  affirmed. 


BURGHARD  et  aL  v.  FITCH  «t  al. 

(Court  of  Appeals  of  Kentucky.     March  17. 
1903.)  , 

STREET      IMPROVEMENT— SIDEWALK— CAH- 
RIAOE  WAT— ORDINANCB— VAUDITT. 

1.  An  ordiuance  which  provided  for  the  grad- 
ing of  a  street  "full  width  to  tbe  curb  grade," 
was  not  void  in  that  It  did  not  designate  what 
iiart  was  sidpwalk,  the  cost  of  which,  under 
Ky.  St  {  2835,  should  be  borne  by  tbe  owners 
of  fronting  lots,  and  which  part  was  carrian 
way,  the  cost  of  which,  under  section  2S33 
should  be  borne  by  the  owners  of  lots  in  the 
conttgaous  quarters  of  squares,  the  construc- 
tion of  sidewalks  not  having  been  contem- 
plated. 

Appeal  from  circuit  court,  Jeffeiaon  coun- 
ty, Common  Pleas  Division. 

"Not  to  be  oflScially  reported." 

Action  by  G.  F.  Fitch  and  others  against 
J.  T.  Burghard  and  others.  From  a  judg- 
ment for  platntifCs,  defendants  appeaL  Af- 
firmed. 

Lane  ft  Harrison,  for  appellants.  Wm. 
Furlong,  for  appellees. 

NUNN,  J.  On  the  19th  day  of  April,  183S. 
the  following  ordinance  was  passed  by  the 
general  council  of  tbe  city  of  Louisville,  and 
approved  by  the  mayor,  to  wit:  "An  ordi- 
nance for  Improving  a  part  of  Grand  avenue 
from  the  west  Une  of  28tb  street  to  the  east 
line  of  80th  street  Be  It  ordained  by  the 
general  council  of  the  city  of  Louisville  that 
Grand  Ave.  from  the  west  line  of  28th  street 
to  the  east  line  of  30th  street  shall  be  im- 
proved by  grading  full  width  to  the  curb 
grade.  In  accordance  with  the  plans  and 
specifications  on  file  in  the  office  of  the 
board  of  public  works.  Said  work  shall  be 
done  at  the  cost  of  owners  of  ground  as  pro- 
vided by  law,  and  that  all  ordinances  in  con- 
flict herewith  be  and  same  are  hereby  re- 
pealed." 

It  is  agreed  by  the  parties  that  Fitch,  the 
contractor,  graded  the  street  in  accordance 
with  said  ordiuance,  and  that  his  work  was 
approved  by  the  board  of  public  works,  and 
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accepted  by  the  city,  and  an  aiqportlonment 
made  of  the  cost  thereof  as  against  the  ptop- 
«rty  owners,  as  required  by  statute.  The 
-appellant,  being  one  of  the  property  owners, 
-contendB  that  his  property  Is  not  bound  for 
-any  part  of  the  cost  of  said  improvement, 
for  the  reason  that  the  ordinance  quoted 
■was  and  1b  void.  He  says:  "The  act  far 
the  government  of  cities  of  the  first  class, 
approved  July  1.  1883,  provides  that  the  cost 
•of  the  improvement  of  the  sidewalks,  either 
by  original  construction  or  reconstructloii, 
3hall  be  apportioned  against  and  paid  for  by 
the  owners  of  lots  fronting  the  Improvement, 
in  proportion  to  the  number  of  feet  owned 
by  each;  that  the  cost  of  the  improvement 
by  original  construction  of  the  street  propel, 
or  carriage  way,  shall  be  apportioned  against 
and  paid  for  by  the  owners  of  lots  in  the 
-quarters  of  squares  contignous  thereto,  ac- 
-cording  to  the  number  of  square  feet  owned 
by  each  of  such  persons  in  said  quarter 
squares;  but  whenever  the  general  council, 
by  ordinance,  provide  for  the  Improvement 
of  any  public  ways  of  such  cities,  such  ordi- 
nance must  determine  what  part  of  such 
public  way,  if  any,  Is  for  the  sidewalk,  and 
-what  part,  if  any,  is  for  the  carriage  ways, 
or  street  proper;  and  where  an  ordinance 
provides  for  the  grading  of  ■  public  way, 
throughout  its  entire  width,  and  between 
the  terminals,  as  fixed  by  the  ordinance, 
without  designating  what  part  is  sidewnlk  or 
what  part  Is  carriage  way,  such  ordinance  Is 
TOld,  and  the  property  owner  cannot  be  held 
liable  for  the  cost  of  such  Improvement." 

If  the  ordinance  in  question  had  required 
the  construction  of  a  street  or  carriage  way 
and  also  a  sidewalk,  then  the  contention  of 
appellant  would  be  proper,  because  the  cost 
of  constructing  a  street  or  carriage  way 
-should  have  been  apportioned  to  each  fourth 
of  a  square,  as  required  by  section  2833,  Ky. 
fit.,  bat  In  the  -construction  of  sidewalks  It 
would  have  been  apportioned  by  the  front 
foot  as  owned  by  the  abutting  property  own- 
«rs,  respectively,'  as  required  by  section  2836, 
Ky.  St.  But  we  do  not  understand  that  this 
was  the  character  of  construction  contem- 
plated by  the  ordinance.  As  we  understand 
the  ordinance,  it  only  required  the  grading 
-of  the  street,  full  width,  to  the  curb  grade. 
It  did  not  require  the  construction  of  side- 
walks, and  the  city  may  never  require  such 
construction. 

We  ate  of  the  opinion  that  the  ordinance 
was  valid,  and  the  cost  of  the  improvement 
was  properly  apportioned. 

Judgment  affirmed. 


COOK  V.  TODD  et  al. 

■<CSoart  of  Appeals  of   Kentucky.     March   10, 

1903.) 

MASTBR  AND  SBRTANT— CONTRACT  FOR  SERT- 
ICBS— PLACE  OF  FERFORMANCS— PRE8UMP> 
TION— BORDEN  OP  PROOF— ORAL  EVIDENCE. 

1.  Defendants,    conducting    a    maoufacturing 
l>nsineas   in   Kentucky,   contracted   to   employ 


I  plaintiff  as  superintendent  for  two  years  at  a 
stated  monthly  salary,  no  place  bein?  mention- 
ed. During  such  period  defendants  moved  their 
factory  to  another  state,  nnd,  plaintiff  refus- 
ing to  superintend  the  business  there,  they  re- 
fused to  pay  his  solury,  and  be  sued  to  recover 
It  The  court  left  the  question  -whether  the 
parties  intended,  in  making  the  contract,  that 
the  services  sbonid  be  performed  in  Kentucky, 
to  the  jury,  and  cast  the  burden  of  provint; 
that  fact  on  the  plaintiff.  Held  error,  since, 
in  the  absence  of  proof  to  the  contrary,  it  is 
presumed  that  a  contract  is  to  be  performed  in 
the  stnte  where  it  is  executed.  , 

2.  Where  a  contract  for  services  is  silent  as 
to  where  the  services  are  to  be  performed,  oral 
evidence  Is  admissible  to  show  the  iutcut  of  the 
parties  as  to  the  locality  where  the  services 
were  to  be  rendered. 

8.  Where  plaintiff  contracted  to  superintend  a 
manufacturiui;  plant  in  the  state,  he  was  not  re- 
quired to  object  to  the  removal  of  the  plant  to 
another  state,  to  preserve  his  riphts  under  the 
contract  to  the  salary  after  such  removal,  on 
his  refusal  to  move  with  it. 

Appeal  from  Circuit  Court,  JefTerson  coun- 
ty, common  plens  division. 

"Not  to  be  olBcially  reported." 

Action  by  C.  Lee  Cook  against  George  D. 
Todd  and  others.  From  a  judgment  for  de- 
fendants, plalntitr  appeals.    Reversed. 

Mat  O'Doherty,  for  appellant  Harris  & 
Marshall,  for  appellees. 


PAYNTER,  J.  The  appellant  Invented  a 
"metallic  piston  rod  packing,"  and  for  which 
he  obtained  a  patent,  and  on  the  10th  of  Jan- 
uary, 1898,  was  engaged  in  manufacturing  it 
in  the  city  of  Louisville,  where  he  and  ap- 
pellee Todd  both  lived,  and  where  Todd  was 
carrying  on  a  manufacturing  business.  On 
that  day  appellant  assigned  to  Todd  for  a 
period  of  two  years  from  February  1,  1898,  all 
of  his  rights  under  his  patent,  together  with 
some  implements  and  tools  used  In  the  manu- 
facture of  the  packing.  Todd  was  to  manu- 
facture the  packing  and  pay  Cook  one-half 
of  the  net  profits  derived  from  the  business. 
There  are  some  provisions  of  the  contract 
which  are  not  necessary  here  to  be  stated. 
A  clause  in  the  contract  reads  as  follows: 
"Second  party  agrees  to  employ  first  party 
as  superintendent  during  said  term  of  two 
years  at  a  monthly  salary  of  seventy  (70) 
dollars,  payable  monthly,  and  his  salary  shall 
begin  from  and  after  the  first  day  of  Febru- 
ary, 1898,  and  first  party  agrees  to  serve  sec- 
ond party  during  said  two  years  and  to  per- 
form such  services  as  the  second  party  may 
require  of  him,  except  manual  labor,  concern- 
ing said  business."  After  the  contract  went 
into  force  Todd  attempted  to  manufacture 
the  packing  at  his  factory  in  Louisville,  but 
for  some  reason  It  was  abandoned,  where- 
npon  he  resumed  the  manufacture  of  the 
packing  In  the  house  where  Cook  had  pre- 
viously been  engaged  In  the  business.  Todd 
afterwards  removed  his  manufacturing  plant 
from  Louisville  to  New  Albany,  Ind.  In  Jan- 
uary, 1899,  while  Cook  was  in  Cincinnati, 
Todd  had  certain  molds,  etc.,  used  in  the 
manufacture  of  the  packing,  removed  to  his 
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manufacturing  establlahment  In  New  Albany. 
Ck)ok  being  bo  badly  crippled  that  be  could 
Dot  walk,  It  was  necessary  for  blm  to  be  car- 
ried In  a  wagon,  and,  not  being  allowed  to 
carry  bis  wagon  on  the  street  cars,  be  de- 
clined to  superintend  tbe  business  for  Todd 
in  New  Albany.  The  appellees  falling  to  pay 
the  salary  after  the  appellant  refused  to  su- 
perintend the  business  in  New  Albany,  this 
action  was  instituted  to  recover  it 

The  question  here  to  review  is  as  to  the 
correctness  of  the  instructions  of  the  court, 
which  are  as  follows: 

"Gentlemen  of  the  Jury:  It  appears  from 
the  written  contract  which  is  sued  upon  by 
the  plaintiff  in  this  case  that  the  contract 
was  entered  into  in  this  state,  but  it  fails  to 
state  where  it  should  be  executed,  or,  in 
other  words,  where  Mr.  Cook,  the  plaintifF, 
shall  superintend  the  work  that  he  is  re- 
quired to  superintend  by  the  terms  of  the 
contract.  Now  you  will  consider  all  the  evi- 
dence and  circumstances  that  have  been  ad- 
mitted, and  determine  from  the  evidence 
where  the  contract  was  to  be  executed— 
where  Mr.  Cook  was  to  superintend  the  work 
that  he  was  required  by  the  terms  of  tbe 
contract  to  superintend— and  If  you  shall  be- 
lieve from  the  evidence  that  it  was  the  pur- 
pose or  intention  of  the  parties  at  the  time 
the  contract  was  entered  into  that  the  con- 
tract to  be  executed— that  is,  that  Cook  was 
to  superintend  the  work  that  be  is  required 
by  the  contract  to  superintend- in  tbe  city  of 
LouisTllIe,  then  the  law  is  for  the  plaintiff, 
provided  you  shall  further  believe  from  the 
evidence  that  thereafter  Mr.  Cook  made  a 
bona  fide  effort  to  obtain  employment  of  a 
similar  nature  to  that  which  he  was  required 
to  superintend  under  tbe  contract  sued  upon, 
and  was  unable  to  find  it  If  such  be  the 
fact,  then  you  should  find  for  Mr.  Cook  in 
the  amount  he  would  have  earned  under  bis 
contract  if  he  had  been  permitted  to  execute 
it,  not  exceeding  the  sum  of  $800.40,  tbe 
amount  claimed  in  the  petition. 

"(2)  But  unless  you  shall  believe  from  the 
evidence  it  was  the  intention  and  purpose  of 
the  parties  at  the  time  this  contract  was  en- 
tered into  that  it  should  be  executed  in  the 
city  of  Louisville,  the  law  is  for  the  defend- 
ant, and  you  should  so  find. 

"(3)  Or  if  you  shall  believe  from  the  evi- 
dence that  the  manufacturing  that  Mr.  Cook 
was  to  superintend  was  not  moved  to  New 
Albany  by  Mr.  Todd  against  the  will  or  con- 
sent of  the  plaintiff,  then  the  law  is  for  the 
defendant,  and  you  should  so  find." 

It  will  be  observed  that  the  contract  is 
silent  upon  the  question  as  to  where  Cook 
was  to  perform  the  services.  As  the  con- 
tract was  made  in  Kentucky,  the  presumption 
of  law  is  that  the  services  were  to  be  per- 
formed somewhere  In  the  state.  In  Bishop 
on  Contracts  it  is,  in  substance,  stated  that, 
in  the  absence  of  anything  indicating  to  the 
contrary,  the  place  of  the  making  of  a  con- 
tract is  presumably  that  of  Its  performance, 


by  the  law  whereof  It  is  to  be  interpreted 
and  its  effect  defined.  It  is  further  stated  by 
that  author  that  "whether  mere  oral  evi- 
dence, where  the  writing  is  silent.  Is  admis- 
sible to  rebut  the  presumption,  and  show  an 
intent  to  perform  In  another  state  or  country, 
is  a  question  perhaps  not  absolutely  settled. 
In  reason,  and  within  a  principle  disclosed 
In  another  chapter,  as  such  evidence  does  not 
contradict  the  terms  of  such  contract,  and  is 
a  help  to  the  real  meaning,  it  would  seem  to 
be  admissible,  and  this  is  believed  to  be  the 
better  doctrine  in  authority."  Secttona  1391, 
1892. 

This  court,  in  Trabue  v.  Kay,  4  Bibb,  226, 
states  tbe  rule  substantially  as  stated  by 
Bishop,  except  It  does  not  determine  wheth- 
er It  is  admissible  to  Introduce  oral  evidence 
ui)on  the  sUent  feature  of  the  written  con- 
tract to  show  what  the  agreement  was. 

We  are  of  the  opinion  that  Bishop  states 
correctly  the  rule  as  to  the  admission  of  oral 
testimony  to  show  any  agreement  which  the 
parties  made  with  reference  to  the  place  of 
performance;  as  such  testimony  would  not 
contradict  the  terms  of  the  agreement,  the 
contract  being  silent  on  the  question.  Un- 
der this  rule  of  law,  it  was  certainly  Incnm- 
bent  upon  the  appellees  to  show  that  it  was 
agreed  between  the  parties  that  the  business 
was  to  be  transferred  to  New  Albany,  and 
that  Cook  was  to  superintend  it  there.  The 
court  did  not  observe  this  rule  in  instructing 
the  Jury. 

The  court,  in  the  first  instruction,  told  the 
Jury  that  if  it  believed  from  "the  evidence 
that  it  was  the  purpose  and  Intention  of  the 
parties  at  the  time  the  contract  was  en- 
tered into  that  the  contract  to  be  executed— 
that  is,  that  Cook  was  to  superintend  the 
work  that  he  is  required  by  the  contract  to 
superintend— in  the  city  of  IJouisvllle,  then 
the  law  is  for  the  plaintiff,"  etc. 

Again,  in  instruction  No.  2,  the  court  told 
the  jury:  "But  unless  you  shall  believe  from 
the  evidence  it  was  the  intention  and  purpose 
of  the  parties  at  the  time  this  contract  was 
entered  into  that  it  should  be  executed  in  the 
city  of  LouisvlHe,  the  law  is  for  the  defend- 
ant, and  you  should  so  find." 

These  instructions  clearly  place  the  bur- 
den upon  Cook  to  show  that  it  was  the  pur- 
pose and  Intention  of  the  parties  at  the  time 
the  contract  was  entered  Into  that  It  should 
be  executed  in  the  city  of  Louisville.  The 
court  should  have  embraced  in  Its  Instructions 
which  It  gave  the  following  language:  The 
written  contract  being  silent  as  to  tbe  place 
where  Cook  was  to  superintend  the  business, 
the  law  is  for  him,  unless  the  Jury  believe 
from  the  evidence  that  the  parties  agreed  at 
the  time  the  contract  was  executed  that  the 
business  of  manufacturing  the  packing  was 
to  be  removed  to  New  Albany,  and  that 
Cook  was  to  superintend  it  there.  The  in- 
structions were  misleading  in  using  the  words 
"intention  and  purpose  of  the  parties."  In- 
stead of  that,  the  court  should  have  used 
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language  as  toMoxra:  Tbat  It  was  agreed  be- 
tween the  parties. 

If  there  was  no  agreement  that  the  work 
which  Cook  was  to  perform  was  to  be  done 
at  New  Albany,  then,  If  the  factory  was  re- 
moved there,  be  was  not  required  under  the 
contract  to  go  there  to  perform  it.  He  did 
not  have  to  object  In  order  to  place  himself 
in  a  position  to  demand  his  rights  under  the 
contract.  Therefore  the  third  instruction 
was  misleading.  Inasmuch  as  the  court  told 
the  Jury  tbat  the  law  was  for  the  defendants 
If  the  plant  was  not  removed  against  plain- 
tllTs  "will  or  consent." 

If  Cook,  after  the  execution  of  the  written 
contract,  and  before  the  removal  of  the  plant 
to  New  Albany,  agreed  to  perform  his  duties 
as  superintendent  there,  then  he  would  be 
bound  by  such  an  agreement 

.Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


CATLBTT  V.  CATLETT'S  ADM'R. 

lOonrt   of  Appealb   of  Kentucky.      March    17, 

1903.) 

ADMINISTRATION— SALE  OF  DECEDENT'S 
LAND. 

1.  Where,  In  a  proceeding  by  an  administra- 
tor to  sell  real  estate,  a  guardian  ad  litem  was 
api)olnted  for  an  infant  defendant,  thoa^h  the 

Setition  was  not  verified,  and  no  affidavit  was 
led  showing  tbat  such  infant  had  no  statutory 
Siardian  residing  in  the  state,  as  reqnired  b/ 
Iv.  Code  Prac.  {  88,  it  was  error  to  overrule 
exceptions  to  the  confirmation  of  the  sale. 

Appeal  from  circuit  court,  Anderscm  coun- 
ty. 

"Not  to  be  officially  reported." 

Proceedings  by  R.  B.  Carlton,  as  adminis- 
trator of  Frank  Catlett,  deceased,  to  settle  his 
accounts.  From  a  Judgment  directing  the  sale 
of  certain  real  estate,  John  W.  Catlett  ap- 
peals.    Reversed. 

Gilbert,  Peak  &  Gilbert,  for  appellant  r. 
R.  Feland,  for  appellee. 

BURNAM,  O.  J.  This  salt  was  brought  on 
November  6,  1900,  by  R.  B.  Carlton,  as  ad- 
ministrator of  Frank  Catlett  to  settle  bis  ac- 
counts as  administrator,  and  for  a  sale  of 
enough  of  the  real  estate  to  pay  the  debts  of 
the  decedent.  Charles  Catlett  one  of  the  de- 
fendants, is  alleged  in  the  petition  to  be  an 
Infant  He  was  duly  served  with  process, 
and  the  same  day  the  clerk  appointed  James 
Posey  his  guardian  ad  litem,  notwithstanding 
the  fact  that  the  petition  of  the  plaintiff  was 
not  verified,  and  tbat  no  affidavit,  either  of 
the  plaintiff  or  his  attorney,  was  filed  in  court, 
with  the  derk,  or  presented  to  the  Judge  dur- 
ing vacation,  showing  that  the  infant  defend- 
ant had  no  statutory  guardian,  residing  In 
this  state,  known  to  the  affiant,  as  required 
by  section  88  of  the  Civil  Code  of  Practice. 
The  cause  was  at  once  referred  to  the  master 
commissioner  to  report  debts,  and  at  the  April 
term  bis  report  was  filed,  showing  debts  ag- 
gr%atlng  1529.87.     Thereupon,   a  Judgment 


was  entered  directing  the  master  commission- 
er to  sell  as  a  whole  three  separate  tracts  of 
land,  aggregating  129  acres,  belonging  to  the 
estate  of  decedent  subject  to  the  occupancy 
of  Charles  Catlett  until  he  became  21  years  of 
age.  At  the  sale  made  pursuant  to  this  Judg- 
ment, the  statutory  guardian  of  the  infant 
became  the  purchaser  at  the  price  of  $680, 
and  executed  bond  therefor  with  the  adminis- 
trator as  security.  John  W.  Catlett,  one  of 
the  heirs  at  law,  excepted  to  the  confirmation 
of  the  sale,  both  because  plaintiff  failed  to 
conform  to  section  38  of  the  Civil  Code  of 
Practice  and  because  the  land  sold  for  a  gross- 
ly inadequate  price,  and  tendered  with  bis 
exception  a  written  agreement  with  good 
security  to  bid  |900  for  the  land,  if  the  sale 
should  be  set  aside  and  a  resale  ordered. 
Upon  the  trial  he  testified  that  the  tract  was 
reasonably  worth  $1,200;  and  that  be  ex- 
pected to  have  been  present  at  the  sale  and 
bid  on  the  land,  but  had  been  prevented  from 
doing  so  by  unavoidable  casualty. 

It  was  held  in  McMakin  v.  Btratton,  82 
Ky.  226,  and  Gardner  v.  Letcher  (Ky.)  29 
S.  W.  868,  that  the  appointment  of  a  guardian 
ad  litem  was  not  a  reversible  error,  although 
no  affidavit  had  been  ffied  as  required  by  sec- 
tion 38.  But  in  both  cases  the  statutory 
guardian  was  a  party  to  the  proceeding.  In 
this  case  the  statutory  guardian  was  not  made 
a  party  at  all,  and  only  appears  in  the  record 
as  a  purchaser.  Under  this  state  of  fact  we 
think  the  chancellor  erred  in  overruling  the 
exceptions  filed  to  the  confirmation  of  the  sale, 
as  it  is  reasonable  to  believe  that  an  irregu- 
larity of  this  sort  would  have  affected  mate- 
rially the  salable  value  of  the  property. 

For  reasons  indicated,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


HENDERSON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March   17, 
1903.) 

HOMICIOB-INSTRUCTIONS-OTINO      DECLARA- 
TIONS. 

1.  Where  there  was  evidence  tbat  defendant 
had  been  drinking  heavily,  and  was  drunk  at 
the  time  of  the  killing,  and  no  motive  was 
shown.  It  was  not  error  to  charge  as  to  man- 
slaughter, over  defendant's  objection. 

2.  Where  defendant  was  convicted  of  man- 
slauKbter,  the  giving  of  an  instraction  as  to 
involuntary  manslaughter  was  not  prejudicial; 
there  having  been  evidence  tending  to  show 
that  he  may  have  fired  the  fatal  shot  reckless- 
ly, and  witoout  intention  of  harming  any  one. 

3.  A  dying  declaration  by  deceased  that  he 
knew  that  one  of  two  men,  of  whom  accused 
was  one,  fired  the  fatal  shot,  was  not  ioad- 
missible  as  a  mere  expression  of  opinion. 

Appeal  from  circuit  court  Fleming  county. 
"Not  to  be  officially  reported." 
Allen  Henderson  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

G.  A.  Cassidy  and  J.  D.  Pumphrey,  tor  ap- 
pellant C.  J.  Pratt  and  M.  R.  Todd,  (or 
the  State. 
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CREAH,  J.  Appellant  was  Indicted,  char- 
ged with  tbe  murder  of  Best  (Lander)  Bar> 
ber.  He  was  convicted  of  manslaughter,  and 
sentenced  to  15  years'  confinement  In  the 
penitentiary.  There  was  evidence  to  tbe  ef- 
fect that  appellant  had  been  drinking  heavi- 
ly, and  was  drunk  at  the  time  of  the  kill- 
ing. Tbe  fatal  shot  was  fired  In  tbe  dark; 
whether  by  appellant  or  another  there  Is  con- 
flicting evidence.  There  was  no  testimony 
tending  to  show  the  state  of  feeling  of  ap- 
pellant toward  the  deceased,  or  that  there 
was  any  motive  for  the  act 

The  court  In  instructing  the  Jury  defined 
the  crimes  of  murder,  manslaughter,  and  in- 
voluntary manslaughter  (tbe  last  named  be- 
ing punishable  by  fine  and  Imprisonment 
only).  Appellant  objects  to  tbe  two  last- 
named  Instructions,  because  be  says  that 
there  was  no  evidence  to  authorise  them,  nor 
did  he  ask  for  them,  but,  on  tbe  contrary, 
objected  to  them.  His  theory  Is  that  the 
question  of  his  guilt  of  the  crime  of'  murder 
only  should  have  been  submitted. 

Intoxication  is  no  Justification  or  excuse 
for  tbe  commission  of  a  homicide,  but  upon 
a  trial  for  murder  it  Is  competent  to  prove 
drunkenness,  as  bearing  merely  upon  tbe  ex- 
istence or  nonexistence  of  malice.  Not  that 
it  excuses  or  mitigates  the  offense,  because 
one  offense  cannot  Justify  or  palliate  an- 
other, but  because  under  tbe  circumstances 
of  the  case  it  may  'tmd  to  show  that  the 
lesser  and  not  the  grreater  offense  was  com- 
mitted. In  Wilkerson  v.  Commonwealth,  88 
Ky.  38,  9  S.  W.  838,  the  court,  commenting 
upon  the  effect  of  evidence  of  drunkenness 
of  the  accused,  said:  "It  was  competent  to 
prove  bis  condition,  not  because  intoxication 
per  se  excuses  crime,  but  because  It,  vrith 
other  circumstances,  may  show  an  absence 
of  malice.  It  is  admissible  In  evidence  mere- 
ly as  one  fact  bearing  upon  the  existence  or. 
nonexistence  of  that  deliberate  Intent  es- 
sential to  the  crime  of  murder."  Buckban- 
non  V.  (Commonwealth,  86  Ky.  110,  5  S.  W. 
358.  Tbe  court  is  of  opinion  that  the  evi- 
dence Justified  the  giving  of  tbe  manslaughter 
Instruction. 

The  submission  of  an  Instruction  on  the 
subject  of  Involuntary  manslauf;bter  does 
not  appear  to  tbe  court  to  have  been  preju- 
dicial to  the  accused,  because  the  Jury  did 
not  find  under  it.  Besides,  there  was  some 
evidence  tending  to  show  that  tbe  accused 
may  have  fired  the  shot  recklessly,  and 
without  intention  of  inflicting  death  or  barm 
upon  any  person. 

Another  objection  la  that  the  court  permit- 
ted tbe  following  dying  declaration  of  the  de- 
ceased: "I,  Lander  Barber,  realizing  the 
fact  that  I  am  shot  and  seriously  wounded, 
and  being  in  my  right  mind,  state  that  on 
tbe  6tb  day  of  December,  1901,  In  Fleming 
county,  Kentucky,  I  was  shot  by  some  un- 
known person  to  me  at  tbe  time  when  Robert 
Ho'n-kins  put  both  bands  on  me  and  pushed 
lue  back.    I  also  know  that  two  men  nam- 


Ingly  Allen  Henderson  and  Jacob  Aidam* 
were  standing  Just  behind  HawbinB,  and  I 
know  tb^t  one  of  tbe  two  shot  me."  That 
tbe  statement  was  made  under  a  dne  sense 
of  impending  dissolution  was  abundantly 
proved.  The  criticism  of  this  statement  i» 
that  tbe  declarant  does  not  state  who  fired 
tite  fatal  shot,  but  that  it  amounts  only  to 
an  expression  of  an  opinion.  Evidence  bad 
been  admitted  showing  that  the  deceased, 
shortly  before  his  death,  had  stated  that 
Jacob  Adams  had  fired  tbe  fatal  shot;  bat  it 
was  In  tbe  dark,  tbe  parties  were  8omc^ 
distance  apart,  and  it  was  clearly  shown 
that  it  was  almost  Impossible  for  the  de- 
ceased to  have  known  definitely  and  exactly 
which  of  tbe  two  men  fixed  the  shot.  They 
were  standing  together.  In  view  of  tbe  dr- 
cumstances  att^idlng  the  occurrence,  the 
court  is  of  opinion  that  the  statement  was 
admissible,  to  be  given  such  wel^t  as  tbe 
Jury  should  deem  it  entitled  to.  It  appears 
to  be  as  much  in  favor  of  appellant  as 
against  him,  and  could  not  alone  have  ma- 
terially Infiuenced  the  finding  of  tbe  Jury. 

In  the  motion  and  grounds  for  a  new  trial, 
altbougb  14  different  grounds  are  presented, 
tbe  ruling  of  the  court  in  admitting  tbe  dy- 
ing declaration  above  named  was  not  In- 
cluded as  ohe  of  them.  Tbe  ottier  grounds 
mentioned  In  the  motion  for  a  new  trial 
are  not  relied  upon  in  argument  on  this  ap- 
peal, nor  do  they  appear  from  the  record  to- 
have  merit 

Upon  the  whole  case  we  find  no  error,  and 
the  Judgment  must  be  affirmed. 

GARTH'S   GUARDIAN   v.   THOMPSON 
et  al. 

(Court  of  Appeals  of   Kentucky.     March  12. 
1903.) 

PARTITION— COMUISSIONERS-COUFSTBNCT 

—REVIEW. 

1.  The  fact  that  a  parson  has  examined  land 
jointly  owned  by  two  minors  for  the  purpose 
of  testifying  for  one  of  them  in  the  trial  of  a 
partition  proceeding,  does  not  make  him  in- 
competent to  act  as  a  commissioner  on  a  snb- 
sequent  trial. 

2.  Where,  in  proceedings  to  partition  land 
held  jointly  by  two  minors,  there  have  been 
three  divisions  of  the  land,  none  differing  more 
than  as  to  an  acre  of  land  and  a  tobacco  bara 
standing  thereon,  and  no  substantial  iueqoality 
appears  In  the  last  allotment,  though  the  evi- 
dence as  to  the  value  of  the  tracts  is  conflict- 
ing, tbe  judgment  of  the  trial  court  will  not  be 
disturbed  on  appeal. 

Appeal  from  circuit  court  Bourbon  county. 

"Not  to  be  officially  reported." 

Petition  by  Frank  P.  Bedford  for  tbe  par- 
tition of  lands  owned  Jointly  by  his  wards. 
Joanna  Garth  and  Frank  A.  Thompson. 
From  a  Judgment  on  the  commiaaionera'  re- 
port H.  C.  Howard,  guardian  ad  litem  for 
Joanna  Garth,  appealSk    Affirmed. 

H.  C.  Howard,  for  appellant  T.  Earl  Ash- 
brook,  for  appellees. 

BARKER,  J.  Joanna  Garth  and  Frank 
Allison  Thompson,  who  are  half-sisters,  and. 
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Infanta,  by  their  statutory  guardian,  Frank 
P.  Bedford,  filed  tbeir  }olnt  peUtlon  In  tbe 
circuit  court  of  Bourbon  county,  praying  for 
tbe  appointment  of  commisaiocers,  and  tbe 
division  of  a  tract  of  land,  -which  they  Joint* 
ly  owned,  under  section  489  of  the  Civil  Code 
of  Practice.  In  accordance  with  the  prayer 
of  the  petition,  tbe  court  appointed  commis- 
sionere,  who  made  a  division  of  the  tract  of 
land  in  question,  and  reported  their  action 
to  the  court  Upon  exceptions  filed,  the  court 
set  aside  the  division  as  made  by  the  com- 
missioners, and  entered  a  Judgment  dividing 
tbe  land  between  the  sisters.  Upon  appeal 
to  this  court  the  case  was  reversed  (Garth's 
Gnardian  v.  Thompson,  by,  etc.,  63  S.  W.  40), 
for  tbe  reason  that  the  court  had  no  power, 
by  Judgment,,  to  make  tbe  division,  but  it 
was.  Dequired,  i£  it  sustained  the  exceptions, 
either  to  appoint  other  commissioners,  or  re> 
refer  tbe  matter  to  tbe  old  commissioners  for 
a  new  diWsion.  Upon  the  return  of  the  case 
the  court  appointed  Frank  P.  Clay,  Se.,  James 
Barlow,  and  Miller  I>all  as  commissioners  to 
divide,  the  land  equally  between  the  sisters. 
It  seeow  tbai  only  two. of  these  commission- 
ers acted  In  making  tiw  division  for  which 
they  were  appointed.  For  some  reason,  Mil- 
ler Lall  did  not  meet,,  or,  act,  with  bis  fellow 
commlwlonecs.  Tbe  report  of  the  commis- 
slonecs.  having  been,  filed,  it  was  excepted 
to  by  H.  O.  Howard,  guardian  ad  litem  for 
tbe  infant  Joanna  Garth.  These  exceptions 
having- beeO'  ovwruled  by-  tbe  court,  tbe  case 
has  been  appealed  to  this  court  for  review. 

Appellants  filed  exceptions  both  to  the  re- 
poDt  of.  the  Qomml8stonei»  and  to  the  oommls- 
sioners  themselves,  who,  it  la  said,  were  in- 
competent to  act,  because  James  Beriow  ia 
distantly  related,  to  Frank  AJJiscm  Thompson, 
and  F.  P..  Clay,  Sr.,  enmlned  tbe  land  for 
tbe  puri)«s«  of  testifying  in  her  favor  upon 
a  former  trial.  James  Barlow,  when  on  tbe 
stand,  as>  a  wi^ess,.  testified  that,  he  was  not 
related;  by.  bloodi  or  marriage  to  the  Infant 
appellae:  and  it  seems  to  us  that  the  fact 
that  F.  V.  Clay,  Sr„  had  examined  the  land 
for  the  purpose  of  testifying  a»  a  witness> 
did  not  render  him  incompetent;  The  divi- 
sion to  be  bad.  was  one  of  Judgment,  and 
was  to  be  made  under  bis  oath  of  office,  and 
we  cannot  see  how  any  prior  examination 
that,  he  may  have  made  of:  the  land  would 
render  bimi  less  competent  to  Judge  of  its 
value. 

There 'ba:i<e  been  thrae  divlBi<ms  of  the  land 
made  in  this  ewe,  and  except  the  change  of 
a  certain  tobacco  barn,  and  about  an  acre  of 
laud  on  wbicb  it  stands,  there  is  no  differ- 
ence In  any  of  these  divisions.  By  the  first 
division,  Joanna  Gartb  received  lot  No.  1, 
cotttalning  51,40  aeries;  Frank  Allison  Thomp- 
son received  lot-No<  2,  oontainlng  44, 1»  acres. 
This-  report  having  beetn  set  aside,  the  court 
divided  the  land  aa  follows:  Joanna  Garth, 
lot  No.  1,  containing  61.55  acres;  Frank  Al- 
lison Thompson,  lot  No.  2,  containing  44 
acres,  with  tbe  bam.    By  the  present  report. 


Joanna  Gartb  received  60.55  acres;  Frank 
AUlson  Thompson  received.  45  acces,  with  the- 
barn.  In  none  of  these  divisians  has  either 
of  tbe  infants  received  more  than  one  acre 
more  or  less  than  she  received,  in  the  other 
divisions;  so  tliat  it  may  be  said  that  one 
acre  of  land  and  the  bam  ccostitnte  the 
difference  between  tbe  three  divisions. 

There  is  much  contrariety  lu  the  evidence 
concerning  the  value  of  tbe  respective  tracts 
of  land.  Of  tbe  weight  of  the  testimony  tfaia 
court  Is  not  in  a  position  to  Judge  so  well  as 
tbe  Judge  of  tbe  circuit  court;  but  we  are 
not  inclined  to  accept  the  statements  of  ap- 
pellant's witnesses  of  tbe  immense  difference 
in  value  in  the  two  tracts,  as  against,  tbe 
Judgment  of  tbe  commisalonera  appointed,  by 
tbe  court  for  their  competency,  and  simsin'  to 
do  their  duty  with  reference  to  the- two  infant 
sisters.  In  the  casea  of  Chamberlain:  v.  .Ballin- 
ger,  13  S.  W.  429t  and:  McClanafaan  v.  Mt.- 
Clanahan,  14  S.  W.  4B«,  it  is  aaid  that  tiiis 
court  is  exceedingly  loth  to  set  aside  the 
division  of  land  made  by  commisBionerB,.  un- 
less It  appears  that  substantial  ioiusittcet  has 
been  done.  We.'  do  not  believe'  ttooc'  IS'  any 
substantial,  inequality  between. themvo  tracts 
of  land  allotted  to  tbe  tw»  hBtant  partiBS 
hereto,  and  we  think  It  best  for  the  interest 
of  both  that  this  litigattoQi  shoidA  end. 

Wherefore,  the  case,  is  affinnedi. 


BRINEGER  v.  LOUISVIXtLE  &  N»  R..  QOl 

(Court  at  Appeals  of  Kantncky.    March:  18, 

190S.) 

CARRIBRS— INJVRIBS— MBCSIiaBMOS— aONTRIB- 

UTOay    NEQUQSNCB— A£PBAU-8IQN- 

INQ  BILL  OF  EXCEPTIONS. 

1.  Where  a  bill  of  exceptions  wiilch  refers  to 
the  bill  of  evidence  is  not  signed  by  the  trial 
Judge,  as  required  by  Civ.  Code,  ft  387,  Mitlier 
the  evideuce  nor  the  exct^tiona  can.  be  opnsidt 
ered  on  appeal. 

2.' Plaintiff  In  an  aetion  for  negligent  injuries 
left  his  compartment  in'  the  front-,  end  of!  <)e> 
fendant's  railroad  coat^  on  approaching'  a.,  star 
tioD,  passed  through  tbe  baggage  compartment 
to  the  one  in  the  rear,  and  stDod  in  the  door 
opening  thereto,  with  his  hand  against  the>door 
facing.  While  he  was  in  thi»pe»t*on.  a  broike- 
man,  who  had  his  back  toward,  hincu  and.  was 
stooping  over  to  light  a  lantern,  called  out, 
"Shut  the  door!"  which  some  one  near  the  door 
did,  thereby  injuring  plaintiffs  hand.  Beld, 
that  defendant  was.  not  guilty  ol  negUgc^Sk 

3.  Plaintiff  was.  guilty  of  such  contributory 
negligence  as  to  preclude  his  recovery. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  J.  F.  Brlneger  against  th,e  Louis- 
ville &  Nashville  Railroad  Company  to  re- 
cover damages  for  Injuries.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

N.  B.  Hays,  for  appellant.  J.  W.  Alcorn, 
C.  W.  Metcalfe,  and  B.  W.  Rinea,  for  appel- 
lee. 

BURNAM,  0.  J.  The  appellant,  Brlneger, 
with  his  fourteen  year  old  son,  were  riding 
in  a  passenger  coach  on  appellee's  road, 
which    runs    from    Middlesboro    to    Mingo- 
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Mines.  The  coach  was  divided  Into  three 
compartments.  The  front  one  was  exclnsiye- 
ly  for  the  use  of  white  passengers,  the  rear 
one  for  the  use  of  negroes,  and  the  middle 
one  for  the  storage  of  baggage.  When  the 
whistle  blew  for  South  Boston,  appellant  left 
his  seat  In  the  front  portion  of  the  car,  pass- 
ed through  the  baggage  compartment,  and 
stood  In  the  door  opening  into  the  end  of  the 
car  for  negroes,  with  his  hand  against  the 
door  facing.  The  thumb  of  his  right  hand 
was  on  that  part  of  the  facing  to  which 
the  door  would  be  shut  Whilst  in  this  posi- 
tion, a  bralceman,  who  had  his  back  to  appel- 
lant and  who  was  stooped  down  attempting 
to  light  a  lantern,  called  out,  "Shut  the  door!" 
presumably  to  avoid  a  draft  which  was  blow- 
ing through  the  car.  Some  one  near  the  door 
gave  it  a  sudden  push,  and  the  door  caught 
the  thumb  of  appellant,  and  crashed  it;  and 
be  Instituted  this  suit  to  recover  damages 
therefor,  which  he  alleges  was  due  to  the 
negligence  of  appellee's  brakeman  in  direct- 
ing the  door  to  be  shut  The  answer  travers- 
ed all  the  allegations  of  negligence  and  plead- 
ed contributory  negligence.  The  trial  resulted 
In  a  verdict  for  the  defendant  nnder  a  per- 
emptory Instroctlon,  and  plaintiff  has  appeal- 
ed. 

The  transcript  of  the  testimony  introduced 
upon  the  trial  is  shown  in  the  bill  of  evidence 
transcribed  by  the  official  stenographer  of  the 
Bell  drcult  court,  and  Is  attested  by  the 
Judge  thereof;  and  there  is  a  paper  copied 
In  the  record,  which  purports  to  be  a  "bill 
of  exceptions,"  which  refers  to  the  bill  of  evi- 
dence, but  which  is  not  signed  by  the  Judge. 
Section  S37  of  the  Civil  Code  required  the 
judge  to  sign  the  bill  of  exception,  if  he  ap- 
proves it  and  it  shall  be  then  filed  as  a  part 
of  the  record.  Under  this  state  of  fact,  nel- 
fbet  the  bill  of  evidence  nor  exceptions  can 
be  considered  by  the  court.  See  Stanford  v. 
Parker  (Ky.)  16  S.  W.  784,  16  S.  W.  268; 
K  &  N.  V.  Flnley,  86  Ky.  294,  6  S.  W.  753; 
New  Tork  Ute  Ins.  Co.  v.  Brown's  Adm'r 
<Ky.)  66  S.  W.  613.  Consequently  there  is  no 
proof  that  we  can  legitimately  consider  upon 
the  trial  of  the  appeal. 

But  we  are  satisfled  from  a  careful  reading 
of  the  bill  of  evidence  that  we  would  not  be 
Justified  in  reversing  the  case  on  its  merits, 
even  if  the  testimony  were  properly  before 
us,  as  there  is  no  evidence  of  negligence  on 
the  part  of  the  defendant,  and  plalntlfT  was 
himself  guilty  of  such  contributory  negli- 
gence as  would  have  precluded  recovery. 

Judgment  affirmed. 


BZELL  V.  OXJTLAND. 

(Court  of  Appeals  of  Kentucky.     March   18, 

1903.) 

INJURIBS  RESULTINQ  FROM  ASSAULT  ON 
THIRD  PARTY— ASSAULT  —  8BLF-DBFBNSB  — 
UNPRBJUDICIAL  ERROR  —  INSTRUCTIONS  — 
PASSION  AND  PRBJUDIOB-COMPENSATORT 
DAMAGES. 
1.  An  instruction  authorizing  the  jury  to  find 

for   plaintiff   both   compensatory   and   punitiv* 


damages  if  defendant  aisanlted  a  tliird  party, 
with  whom  he  and  plaintiif  were  driving  in  a 
wagou,  and  thereby  frightened  the  team,  and 
caused  it  to  run  away,  throwing  plaintiff  out 
and  injuring  him,  without  regard  to  whether 
the  assault  was  unlawful  or  justifiable,  was 
erroneous. 

2.  Defendant  engaged  In  a  fight  with  a  third 

Earty,  with  whom  he  and  plaintiff  were  driviDjr 
I  a  wagon,  and  the  team  ran  away,  and  plain- 
tiff was  thrown  out  and  injured.  Held,  that  if 
defendant,  acting  in  self-defense,  used  only 
such  force  as  was  necessarjr,  he  would  not  bie 
liable  for  the  injuries  to  plaintiff. 

3.  Where  there  is  no  evidence  to  show  that 
defendant  acted  in  self-defense  in  assaulting  a 
third  party,  in  an  action  against  defendant  for 
injuries  to  plaintiff,  resulting  from  such  as- 
sault it  is  not  error  to  refuse  instructions  pred- 
icated noon  the  theory  of  self-defense. 

4.  If  defendant's  misconduct  caused  the  team 
to  run  away,  resulting  in  injury  to  plaintiff, 
it  was  immaterial  whether  or  not  in  the  course 
of  the  difilcui^,  he  struck  plaintiff,  and  knock- 
ed the  reins  from  his  hands,  causing  him  to 
lose  control  of  the  team. 

6.  Defendant  engaged  in  a  fight  with  a  third 
party,  with  whom  he  and  plaintiff  were  riding 
In  a  wagon,  and  the  team,  becoming  frightened, 
ran  away,  and  plaintiff  was  thrown  out  and  in- 

i'ured  in  the  head  and  other  ports  of  the  body, 
n  an  action  for  such  injuries  he  recovered  a 
verdict  for  |200.  Heid,  that  the  jury  evidently 
allowed  only  compensatory  damages. 

Appeal  from  drcult  court  Graves  county. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Outland  against  O.  V.  Ezell. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  J.  Webb  and  8.  H.  Oroasland,  for  appel- 
lant   Webb,  Johnston,  &  Seay,  for  appdlee. 


SETTLE,  J.  Appellant  and  one  Joseph  J. 
Jones  engaged  bi  an  altercation  in  the  latter's 
wagon  on  the  streets  of  Mayfleld,  June  1,  ISWl. 
Appellee,  J.  S.  Outland,  was  at  the  time  oc- 
cupying a  seat  In  the  front  end  of  the  wagon, 
and  holding  the  lines  by  which  the  horses  at- 
tached to  the  wagon  were  controlled.  During 
tile  difficulty  the  lines  were  knocked  or  fell 
out  of  appellee's  hands,  the  horses  became 
frightened  at  the  noise  of  the  combat  and 
ran  away,  throwing  appellee  from  the  wagon 
to  the  ground,  and  thereby  injuring  him,  as 
alleged.  In  the  head  and  other  parts  of  the 
body,  for  which  alleged  injuries,  loss  of  time, 
doctors'  bills,  and  other  expenses  resulting 
therefrom  he  brought  suit  against  appellant 
in  the  Graves  circuit  court,  laying  his  dam- 
ages at  $1,500.  The  petition  sets  forth  the 
facts  mentioned,  and,  hi  addition,  that  appel- 
lee was  assaulted  and  struck  by  appellant 
with  his  fist  and  a  stick  during  the  latter*8 
fight  with  Jones.  Appellant  filed  answer,  de- 
nying the  assault  and  battery  complained  of, 
or  that  appellee  was  damaged  thereby,  and  for 
further  defense  averred  that  wlilie  he  (appel- 
lant) was  engaged  in  an  altercation  with 
Jones,  and  acting  In  his  necessary  self-de- 
fense, the  team  ran  away,  and  appellee,  in 
attempting  to  get  out  of  the  wagon,  received  . 
some  slight  injuries,  which  were  purely  acci- 
dental, and  for  which  appellant  was  not  re- 
sponsible.   The  allegations  of  the  answer  were 
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controverted  by  tbe  reply  filed,  and  tip<ni  the 
Isnaes  thus  formed  the  trial  followed,  and  the 
Jury  returned  a  verdict  awarding  api>ellee 
$200  In  damagee,  and,  tbe  lower  court  having 
refused  appellant  a  new  trial,  tbe  case  has 
been  brought  to  this  court  by  appeal. 

The  motion  for  a  new  trial  was  based  on 
tbe  grounds  usually  presented  in  such  cases, 
and  we  deem  It  necessary  to  consider  but  one 
of  tbem,  as  it  raises  the  question  chiefly  relied 
on  for  a  reversal,  viz.,  that  the  lower  court 
erred  in  tbe  matter  of  giving  and  refusing  In- 
Btructions. 

We  are  unable  to  find  any  valid  reason  for 
condemning  instruction  No.  1  given  by  tbe 
court,  as  It  Is  predicated  upon  the  state  of 
facts  set  forth  in  the  petition,  and  properly 
defines  both  compensatory  and  punitive  dam- 
ages. 

Instruction  No.  2  is  as  follows:  "The  court 
further  says  to  the  Jury  that  If  they  should 
believe  from  tbe  evidence  that  defendant  as- 
saulted one  John  J.  Jones,  and  said  assault 
or  difficulty  caused  the  team  which  plaintiff 
'was  driving  to  run  away  with  the  wagon,  and 
by  reason  of  said  runaway  plaintiff  was 
thrown  out  of  the  wagon,  and  hurt  or  Injur- 
ed, they  will  find  for  plaintiff  such  actual  and 
punitive  damages,  If  any  he  sustained,  as  they 
may  believe  from  the  evidence  be  is  entitled 
to,  not  exceeding  In  all,  however,  tbe  sum  of 
f  1.500,  unless  the  Jury  should  believe  from  tbe 
evidence  that  at  the  time  defendant  assaulted 
said  Jones,  If  he  did  assault  him,  defendant 
believed  In  good  faith  that  be  was  In  danger 
of  receiving  at  the  bands  of  said  Jones  great 
bodily  harm:  then  tbe  Jury  will  find  for  plain- 
tiff only  such  actual  or  compensatory  damages 
AS  they  may  believe,  from  the  evidence,  he 
sustained."  This  Instruction  is  clearly  errone- 
ous, as  it,  in  the  first  place,  authorized  the 
Jury  to  find  for  appellee  both  compensatory 
and  punitive  damages  if  they  believed  from 
the  evidence  that  the  appellant  assaulted 
Jones,  and  thereby  caused  the  team  to  run 
away  and  injure  appellee,  without  regard  to 
whether  the  assault  was  unlawful  or  Justifia- 
ble: and  in  the  latter  part  of  the  Instruction 
the  Jury  were  further  told  that,  although  they 
might  believe  from  the  evidence  that  appel- 
lant, in  the  assault  upon  Jones,  was  acting  In 
his  necessary  self-defense,  they  should  never^ 
theless  find  for  appellee  actual  or  compensa- 
tory damages.  If  there  had  been  any  evi- 
dence tending  to  show  that  Jones  commenced 
tbe  difficulty  with  the  appellant  by  first  as- 
saulting him,  the  Jury  should  have  been  told 
that  If  they  believed  from  the  evidence  that 
such  was  the  case,  and  that  appellant  used 
only  such  force  as  was  necessary,  or  appeared 
to  him  to  be  necessary,  to  protect  himself 
from  injury  at  the  hands  of  Jones,  and  that 
whDe  so  engaged  the  team  became  frightened 
by  reason  of  tbe  dlffictdty,  and  ran  away, 
thereby  Injuring  appellee,  the  Jury  should  find 
for  appellant.  In  other  words,  If  Jones,  on  the 
occasion  In  question,  bad  commenced  the  dif- 
ficulty by  attacking  appellant,  and  the  latter, 
72  S.W.-«) 


acting  In  bis  necessary  self-defense,  was  mere- 
ly resisting  the  attack,  thereby  repelling  force 
by  force,  and  the  team  that  appellee  was 
driving,  becoming  frightened  because  of  the 
difficulty,  had  run  away,  and  thereby  injured 
him,  appellant  would  not  have  been  liable  in 
damages  therefor.  But  a  careful  examination 
of  the  record  forces  us  to  the  conclusion  that 
hi  tbe  difficulty  between  appellant  and  Jones 
the  former  was  the  aggressor,  for  he  testified 
that  he  and  Jones,  while  in  the  letter's  wagon, 
had  a  conversation  in  reference  to  an  over- 
payment of  money  made  by  blm  to  Jones  on 
his  tobacco;  that  angry  words  ensued,  and 
he  struck  Jones  with  his  fist  because  of  the 
insulting  language  used  by  him;  that  Jones 
thereupon  put  his  hand  in  his  pocket,  and 
appellant,  bellevtaig  that  It  was  his  purpose  to 
draw  a  knife  or  other  weapon  with  which  to 
attack  him,  got  off  the  wagon,  went  to  the 
rear  end  thereof,  secured  a  tobacco  stick, 
again  got  Into  the  wagon,  and,  returning  to 
where  Jones  was  standing  In  the  front  of  the 
wagon,  repeatedly  struck  him  with  the  stick, 
either  knocking  him  down  or  causing  blm  to 
fall  out  of  tbe  wagon,  thereby  so  frightening 
the  team  as  to  cause  It  to  mn  away.  It  Is 
patent,  therefore,  that  appellant  was  not  act- 
ing hi  bis  self-defense  at  the  time  of  the  dif- 
ficulty with  Jones,  and,  if  a  wrongdoer  In  re- 
spect to  the  difficulty,  be  was  also  in  tbe 
wrong  In  the  matter  of  causing  the  team  to 
run  away.  Therefore  the  error  committed 
by  the  court  in  giving  Instruction  No.  2  could 
not  have  been  prejudicial. 

We  are  of  the  opinion  that  the  court  did 
not  err  in  refusing  to  give  instructions  asked 
by  counsel  for  appellant,  as  they  are  all  pred- 
icated upon  tbe  theory  that  he  was  acting  In 
self-defense  In  the  difficulty  with  Jones,  when 
in  fact  there  was  no  evidence  whatever  to 
support  that  theory.  It  Is  not  dear  from  the 
evidence  that  appellant  actually  struck  appel- 
lee with  his  fist  or  otherwise.  Much  of  tbe  evi- 
dence tends  to  show  that  be  did  not  do  so; 
and,  If  be  did,  we  are  satisfied  that  It  was  not 
intentional,  for  he  had  no  quarrel  with  ap- 
pellee, and  tbe  latter  gave  him  no  cause  to 
strike  him,  as  he  did  not  offer  to  Interpose  in 
Jones'  behalf.  But  appellee  testified  that  ap- 
pellant, in  assaulting  or  beating  Jones  with 
the  tobacco  stick,  did  strike  blm  on  his  hands 
with  his  elbows  and  the  stick,  and  the  Unes 
were  thereby  knocked  from  his  hands,  and 
when  the  horses  ran  from  the  fright  occasion- 
ed by  the  combat  between  appellant  and  Jones 
tbe  loss  of  the  lines  prevented  him  from  con- 
trolling or  stopping  them.  Appellant  testified 
that  he  did  not  strike  appellee,  or  knock  the 
lines  from  his  bands,  and  no  other  witness 
m  the  case  seemed  to  know  how  he  lost  the 
lines,  but  the  Jury  doubtless  accepted  appel- 
lee's version  of  the  affair,  and  they  were  tbe 
sole  Judges  of  the  credibility  of  the  witnesses 
and  of  tbe  weight  to  be  given  to  the  state- 
ments of  each  or  any  of  them.  But  whether 
appellant  actually  struck  appellee  or  not 
would   seem    Immaterial   If   bis    misconduct 
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brought  on  the  difficulty  with  Jones,  and  the 
tight  between  them  caused  the  horses  attached 
to  the  wagon  to  run  away,  and,  as  these  facts 
are  alleged  In  the  petition,  as  well  as  the  fact 
that  appellant  struck  appellee  with  his  flst  or 
stick,  and  there  was  some  evidence  introduced 
to  prove  them,  we  cannot  afford  to  disturb  the 
flndlng  of  the  Jury. 

We  find  nothing  in  the  recca-d  to  support 
the  contention  of  appellant's  counsel  that  the 
Jury  were  Influenced  by  passion  or  prejudice, 
and  it  Is  evident  that  only  compensatory  dam- 
ages were  allowed  by  them. 

For  the  reasons  Indicated,  the  Judgment  of 
the  lower  court  Is  affirmed. 


BURNSIDB  &  O.  R.  RY.  CO.  r.  TUPMAN. 

(Court   of   Appeals   of   Kentucky.     March   19, 
1903.) 

CARRIBRS  —  INJURY    TO    STOCK  —  LIABILITY— 

CONNBCTINO  LINES— EVIDBNCB 

—LIMITATIONS. 

1.  A  carrier  who  gaaranties  that  a  car  is 
suitable  for  carrying  live  stock  is  liable  for  in- 
jury to  the  stock  caused  by  the  defective  con- 
dition of  the  car,  whether  the  injury  occurs 
on  its  own  line  or  on  the  line  of  a  connecting 
carrier. 

2.  Where  the  Injury  is  due  to  the  defective 
condition  of  the  car,  testimony  that  it  occurred 
after  the  car  was  delivered  to  a  connecting 
carrier  is  properly  excluded. 

8.  Ky.  St.  §  2ol6,  providing  that  "an  action 
*  •  *  for  injuries  to  cattle  or  stock  by  a 
railroad  •  •  •  shall  be  commenced  within 
one  year  next  after  the  cause  occurred  and  not 
thereafter,"  has  no  application  to  a  suit  against 
a  railroad  for  injuries  to  stock  due  to  the  de- 
fective condition  of  the  car  which  it  has  ex- 
pressly guarantied  to  be  sufficient. 

Appeal  from  Circuit  Court.  Pulaski  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  BenJ.  F.  Tupman  against  the 
Bornslde  &  Cumberland  River  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

O.  H.  Waddle,  for  appellant  Denton  ft 
Robinson,  for  appellee. 

BURNAM,  O.  J.  On  the  7tli  day  of  Decem- 
ber, 1808,  the  appellant,  the  Burnside  & 
Cumberland  River  Railway  Company,  con- 
tracted with  the  appellee,  B.  F.  Tupman, 
to  transport  a  car  load  of  mules  and  horses 
from  Burnside  Landing  to  Burnside  Junc- 
tion, both  points  being  on  Its  own  line  of 
road,  and,  as  the  agent  of  the  shipper,  to 
forward  it  to  him  at  Sbelman,  Oa.,  In  con- 
sideration of  $107.50. 

On  the  18tb  of  May,  1901,  Tupman  institu- 
ted this  suit  against  the  railway  company. 
In  which  he  alleges  that,  at  the  time  of  the 
shipment,  the  mules  and  horses  were  put 
Into  a  defective  car,  to  which  he  objected, 
but  that  the  agent  of  the  defendant  assured 
him  that  It  was  sufficient,  and  guarantied 
it  to  be  all  risht.  and  that,  relying  upon 
these  representations  and  guaranty,  he  con- 
sented that  bis  stock  might  be  shipped  there- 


in; that,  by  reason  of  the  defective  condi- 
tion of  this  car,  one  of  his  mules  baU  his 
hip  broken,  and  was  rendered  worthless,  and 
that  a  number  of  others  were  so  crippled,  cnt 
gashed,  maimed,  and  disQgured  as  to  greatJy 
depreciate  their  salable  value;  that  all  of  the 
injury  was  caused  by  the  defective  car  and 
the  negligence  of  the  defendant;  and  askeC 
a  Judgment  for  |300  in  damages.  The  an- 
swer of  the  defendant  traversed  all  tbe  af- 
firmative averments  of  the  petition,  and  de- 
nied the  alleged  representation,  and  guaranty 
as  to  the  sufficiency  of  the  car,  and  pleaded 
that,  under  the  terms  of  the  contract  of  ship- 
ment, their  liability  for  Injuries  to  stock 
was  confined  to  sucli  injuries  aa  might  be 
received  on  their  line  of  road. 

The  testimony  shows  that  the  defendant's 
road  runs  from  Burnside  ILanding  to  Bum- 
side  Junction,  a  point  on  the  Cincinnati 
Southern  Railway,  a  distance  of  a  little  more 
than  a  mile.  The  substance  of  the  testimony 
for  the  plaintiff  was  to  the  effect  that  he 
objected  to  the  car  in  which  the  railway 
company  proposed  to  ship  his  stock,  on  the 
ground  that  the  slats  were  too  far  apart,  and 
that  it  was  otherwise  defective;  that  he 
pointed  out  these  defects  to  the  agent  of  the 
company,  who  assured  him  that  the  car  was 
all  right,  and  said  that  they  would  guaranty 
tliat  bis  stock  could  be  safely  transported 
therein  to  their  destination  in  Georgia;  that, 
only  a  few  minutes  after  the  stock  bad  be^^n 
loaded,  be  saw  the  leg  of  one  of  his  mules 
sticking  out  between  the  slats,  some  four 
or  five  feet  from  the  bottom  of  the  car;  tliat 
the  slat  was  sawed  in  two,  and  the  male  re- 
leased, but  that,  when  they  arrived  at  tlieir 
destination  In  Georgia,  this  mule  bad  a  bro- 
ken hip,  and  in  consequence  thereof  had 
become  worthless;  and  that  several  slats  on 
the  car  had  been  broken  and  nailed  up,  and 
that  other  mules  were  considerably  injured. 
The  agent  of  the  company  denied  the  alleged 
guaranty  of  the  sufficiency  of  the  car,  but 
testified  that  it  was  In  good  condition,  and 
that  plaintiff  made  no  objection  to  it  wben  it 
was  pointed  out.  The  trial  resulted  in  a 
verdict  and  Judgment  for  the  plaintiff  for 
$200,  and  a  reversal  is  asked:  First,  because 
the  court  erred  in  giving  to  the  Jury  the 
following  instruction:  "If  the  Jury  believe 
from  the  evidence  that  any  of  plalntlfTs 
stock  mentioned  in  evidence  were  injured  or 
damaged  by  reason  of  a  defective  or  unsuita- 
ble car  furnished  by  defendant  for  shipment, 
and  that  the  defendant  guarantied  that  the 
car  was  safe,  and  that  plaintiff,  relying  on 
the  guaranty,  loaded  the  stock,  and  any  of 
the  stock  were  injured  by  reason  of  the 
defective  or  unsuitable  condition  of  the  car. 
you  will  find  for  the  plaintiff  such  a  sdib. 
not  exceeding  $300.00,  as  you  may  believe 
from  the  evidence  will  fully  compensate  hlir 
for  the  injury,  if  any,  to  the  stock.  The  dtr 
fendant  is  not  responsible  for  any  injury  oc- 
curring to  the  stock  beyond  its  line,  unless 
caused  solely  by  reason  of  the  car  in  which 
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they  were  shipped  being  defective  or  unenilt- 
able."  If  defendant  guarantied  the  sufficien- 
cy of  the  car  for  the  purpose  for  which  It 
■was  to  be  used,  they  were  liable  for  the 
damages  resulting  from  such  breach,  whether 
It  occurred  on  their  own  line  of  road  or  after 
the  delivery  of  the  car  to  the  connecting  lines 
of  railway.  And  the  instruction  Is  based 
wholly  upon  this  theory,  and  In  our  opinion 
aptly  states  the  law  applicable  to  the  facts 
to  issue  in  this  case.  It  concedes  defend- 
ant's contention  that  they  were  not  respon- 
sible for  any  injury  occurring  to  the  stock 
beyond  their  line,  unless  caused  by  reason  of 
the  defective  and  unsuitable  condition  of  the 
car  exclusively. 

Upon  the  trial  the  defendant  offered  to  In- 
troduce records  of  connecting  railway  lines 
for  the  purpose  of  showing  that  the  stock 
were  In  good  condition  when  they  arrived  at 
Chattanooga,  Tenn.,  and  that  the  injuries 
were  received  after  the  car  was  delivered  to 
the  Southern  Railway  beyond  that  point  In 
3J1T  opinion  this  testimony  was  properly  ex- 
cluded. 

They  also  complain  that  the  trial  court 
did  not  sustain  their  plea  of  limitation  to 
the  suit  under  section  2316  of  the  Kentucky 
Statutes,  which  provides  that:  "An  action 
•  ♦  *  for  injuries  to  cattle  or  stock  by  a 
railroad  •  •  •  shall  be  commenced  with- 
in one  year  next  after  the  cause  accrued, 
and  not  thereafter."  This  Is  not  an  action 
(or  tort,  but  for  a  breach  of  contract,  and 
the  statute  relied  on  has  no  application.  The 
limitation  to  actions  of  this  character  Is  reg- 
ulated by  the  provisions  of  section  2515,  and 
must  be  brought  within  five  years  after  the 
accrual  of  the  right  We  are  therefore  of  the 
opinion  that  the  trial  court  did  not  err  in 
sustaining  a  demurrer  to  the  plea  of  limita- 
tion, or  in  either  of  the  other  grounds  re- 
lied on  for  a  reversal. 

Judgment  affirmed. 


FISHER  T.  MUSIOE'S  WCR, 

<Ooiiit  «f  Appeals  of  Kentucky.     March   10, 

1903.) 

■JBCTMBNT-RBNT-AOTION— DEATH    OF   PAR- 
TY—RBVTVOIU-ATTORNBT— JUDGMENT. 

1.  Where,  while  a  cause  was  under  submis- 
sion in  tile  court  of  appeals,  plaintiff  died,  the 
action  was  properly  revived  in  circuit  court 
after  remand  thereto. 

2.  Where,  on  the  revival  of  an  action  after 
the  death  of  the  plaintiff,  the  snbseqaent  pro- 
ceedings were  taken  in  the  name  of  the  execu- 
tor by  the  same  attorney  who  had  acted  for 
the  plaintiff,  and  acquiesced  in  by  the  execu- 
tor, oie  defendant  could  not  object  to  the  attor- 
oer't  authority. 

8.  Where  a  claim  for  rent  for  a  certain  year 
is  first  made  in  an  amended  petition  filed  after 
the  time  within  which  an  action  could  be 
brought  therefor,  the  claim  is  barred. 

4.  Where,  in  an  action  to  set  aside  a  deed 
and  recover  the  premises,  and  for  the  use  there- 
of for  a  stated  period,  defendant  recovered 
judgment,  which  was  reversed  on  appeal,  and 

f  t.  Sm  Umltation  of  Aetlona.  vol.  IS,  Cant  Dig. 


judgment  entered  for  plaintiff  for  all  he  claim- 
ed, he  could  not,  by  an  amended  petition,  re- 
cover for  rent  which  accrued  prior  to  such 
Judgment,  and  not  included  therein. 

5.  Where  a  judgment  awards  restitution  of 
premises  to  plaintiff,  with  reasonable  rent  dur- 
mg  the  time  defendant  was  shown  to  have  been 
in  possession,  plaintiff  may  file  an  amended  pe- 
tition setting  up  the  value  of  such  rent,  and  the 
court  may  proceed  in  such  action  to  determine 
such  value. 

8.  Rent  should  not  be  awarded  for  a  period 
for  which  rent  was  disclaimed  in  the  amended 
petition. 

7,  Kvidence.  in  a  proceeding  in  an  action 
after  judgment  of  restitution  to  ascertain  the 
rent  due  from  defendant,  examined,  and  held  to 
show  that  he  was  not  in  possession  during  a 
certain  year  for  which  rent  was  awarded. 

8.  Where  a  party  had  possession  of  lands  un- 
der a  judgment  which  was  reversed  and  judg- 
ment entered  against  him,  he  should  be  requir- 
ed to  pay  reasonable  rent,  less  the  taxes  paid 
and  reasonable  and  necessary  repairs  made  by 
him. 

Appeal  from  circuit  court,  Greenop  county. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Musick's  executor  against 
Oeorge  Fisher,  Jr.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Revers- 
ed. 

J.  A.  VIolett,  R.  C.  Myers,  and  E.  B.  Fuller- 
ton,  for  appellant  Wm.  T.  Cole  and  B.  F. 
Bennett,  for  appellee. 


HOBSON,  J.  The  facts  of  this  case  are 
stated  in  the  opinion  rendered  on  the  former 
appeal  (see  Musick  v.  Fisher  [Ky.]  27  S.  W. 
812).  While  the  case  was  pending  in  this 
court  under  submission  the  appellant,  Mns- 
ick,  died.  The  mandate  was  filed  in  the  cir- 
cuit court  at  its  next  term,  in  November, 
1S94.  The  death  of  the  plaintiff  was  sug- 
gested and  the  case  continued  for  revivor. 
At  the  April  term,  1805,  an  order  of  revivor 
was  made,  reviving  the  case  in  the  name  of 
the  executor,  and  a  warning  order  was  made 
by  the  clerk  against  the  defendant  Fisher. 
At  the  next  term  of  the  court,  the  report  of 
the  attorney  for  the  nonresident  defendant 
being  filed,  the  case  was  submitted  for  Judg- 
ment, and  in  obedience  to  the  mandate  a 
Judgment  was  entered  setting  aside  the  deed 
in  contest  as  fraudulent  awarding  the  plain- 
tiff a  writ  of  possession  for  the  land  which 
tiad  been  taken  from  him  under  the  Judg- 
ment, reversed  on  the  appeal  and  adjudging 
Fisher  liable  for  the  reasonable  rent  of  the 
property  from  the  time  he  took  possession 
thereunder.  We  do  not  see  any  irregularity 
in  these  proceedings.  The  case  could  not 
be  revived  while  under  submission  in  this 
court,  and  it  was  revived  In  the  circuit  court 
within  the  time  it  could  be  done.  The  pro- 
ceedings were  taken  In  the  name  of  the  ex- 
ecutor  by  B.  F.  Bennett,  who  had  been  the 
attorney  for  the  testator;  and  as  the  execu- 
tor acquiesced  in  the  action  of  the  attorney, 
appellant  cannot  raise  the  question  now  of 
bis  authority  to  act  for  the  executor. 

At  the  next  term  of  the  court  Bennett,  on 
his  own  motion,  was  made  party  to  the  ac- 
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tlon,  and  set  up  a  claim  to  the  property  in 
contest  by  reason  of  his  services  as  attor- 
ney, and  process  was  issued  against  the  ex- 
ecutor, who  appeared  In  April,  1896,  and  filed 
a  demurrer  and  some  other  motions,  and  la 
January,  1887,  filed  answer  to  the  cross-peti- 
tion of  Bennett  Finally,  In  July,  18©7,  the 
controversy  between  Bennett  and  the  execu- 
tor was  settled  by  a  compromise,  In  which 
Bennett  paid  the  executor  $500,  and  the  ex- 
ecutor conveyed  him  the  land.  The  executor 
then  filed  an  amended  petition  against 
Fisher,  by  which  he  sought  to  recover  the 
reasonable  rent  of  the  land  from  the  time 
that  Fisher  obtained  possession  of  It  under 
the  reversed  Judgment.  Fisher  moved  to 
strike  this  petition  from  the  flies,  on  the 
ground  that  it  set  up  an  independent  cause 
of  action,  which  must  be  prosecuted  in  a 
separate  suit  This  motion  was  overruled, 
also  a  motion  by  Fisher  to  set  aside  so  much 
of  the  judgment  of  July,  1895,  as  adjudged 
him  liable  for  the  rent  Issne  was  then 
Joined  on  the  amended  petition,  and  after 
this  the  plaintiff  filed  an  amended  petition. 
In  which  he  admitted  that  Fisher  did  not 
obtain  possession  of  the  land  during  the 
year  1892,  and  withdrew  all  claim  for  the 
rent  of  the  place  for  that  year,  but  in  this 
amended  petition,  which  was  filed  on  January 
8,  1900,  recovery  was  sought  for  the  rents 
of  the  land  for  the  years  1889-IS90,  and  to 
this  claim  limitation  was  pleaded.  On  final 
hearing  the  court  gave  Judgment  against 
Fisher  for  the  rent  of  the  farm  for  $150  for 
the  years  1889-1890;  also  at  the  same  rate 
for  the  years  1892,  1893,  1894,  and  1895,  and 
from  this  Judgment  he  appeals. 

The  rent  for  the  years  1889-1890  was  not 
set  up  In  any  pleading  until  the  amendment 
was  filed  In  the  year  1900.  It  was  then  bar- 
red by  limitation.  This  rent,  too,  accrued 
before  the  Judgment  which  had  been  revers- 
ed had  been  rendered;  and  if  it  was  sought 
to  be  recovered  In  that  action,  should  have 
been  set  up  before  Its  final  submission.  Aft- 
er the  action  was  finally  submitted  and  a 
Judgment  entered  for  all  that  was  prayed. 
It  was  too  late  to  go  back  and  set  up,  by  way 
of  amended  petition,  a  claim  for  rent  accru- 
ing theretofore,  which  had  not  been  set  up 
In  the  action.  This  claim,  after  a  final 
Judgment  In  the  action,  could  only  prop- 
erly be  asserted  by  a  separate  suit.  But  the 
rents  accruing  under  the  Judgment  which 
was  reversed  stand  on  a  different  plane. 
When  the  Judgment  was  reversed  the  court 
had  juriiidictlon  to  order  restitution,  not  only 
of  the  land,  but  In  Its  discretion,  of  the  rea- 
sonable rent  which  the  party  in  error  bad 
received  by  virtue  of  the  reversed  judgment 
There  was  no  abuse  of  discretion  therefore 
In  allowing  an  amended  petition  to  be  filed 
setting  up  these  rents,  and  thus  proceeding 
in  an  orderly  way  to  their  ascertainment,  as 
the  parties  were  all  before  the  court  But 
as  the  rent  for  the  year  1892  was  disclaimed 
by  the  amended  petition,  no  judgment  should 


have  been  entered  for  it  Fisher  was  prr^p- 
erly  held  responsible  for  the  reasonable  r<>iit 
of  the  place  for  the  years  1893  and  1891; 
but  we  do  not  think,  under  the  evidence,  naj- 
thing  should  tiave  been  adjudged  agatnitt 
him  for  the  subsequent  year. 

The  Judgment  of  this  court  was  entered 
on  September  27,  1894.  Fisher  had  rentnl 
the  place  to  George  D.  Winn  for  the  year 

1893  for  a  rent  of  $150.  There  was  no  new 
contract  made  for  the  year  1894,  but  Winn 
continued  in  possession.  When  the  mandate 
of  this  court  Issued  In  October,  1894,  Fisher, 
realizing  that  the  land  was  finally  adjudged 
to  Mustek,  made  no  further  claim  to  it,  and 
had  nothing  more  to  do  with  It  Winn  re- 
mained In  possession,  and  no  writ  of  pos- 
session Issued  until  about  the  time  that 
Bennett  and  the  executor  compromised  their 
litigation.  Winn  was  the  son-ln-Iaw  of  Ben- 
nett, who  was  the  attorney  for  the  executor, 
and  managed  the  litigation  for  Mustek  apcl 
the  executor  against  Fisher.  After  the  re- 
versal of  the  Judgment  Fisher  did  not  claim 
the  land,  and  as  the  landlord,  Flstier,  h:ul 
been  evicted,  the  tenant  might  attorn  to  the 
person  who  by  the  Judgment  was  determin- 
ed to  be  the  true  owner.  We  think  the  evi- 
dence sufficient  to  show  that  after  the  yp.ir 

1894  Winn  held  the  land  under  Bennett, 
who  was  the  attorney  and  only  representative 
in  this  state  of  the  executor,  who  lived  in 
Ohio,  and  not  under  Fisher.  This  Is  shown 
by  circumstances  that  seem  to  ns  conclnslve. 
There  Is  no  other  reasonable  explanation 
to  be  given  for  the  long  delay  in  issuing 
a  writ  of  possession.  Winn  did  not  hold  un- 
der Fisher  during  this  time,  but  professed  to 
hold  under  Bennett  Bennett  knew  he  had 
possession  of  the  land.  Winn  had  no  con- 
tract with  Fisher  for  the  land,  and  the  en- 
tire conduct  of  the  parties  Is  explainable 
only  on  the  idea  that  he  was  holding  under 
Bennett,  the  representative  In  this  state  of 
the  executor,  who  afterwards  conveyed  the 
land  itself  to  Bennett  Fisher  should  be 
charged  with  the  rent  for  the  years  1893  and 
18»4  at  $150  a  year,  with  Interest  from  the 
close  of  each  year,  and  he  should  be  credited 
thereon  with  the  taxes  paid  for  those  years 
and  such  reasonable  and  necessary  repairs 
as  he  made  on  the  property  during  the  years 
1803  and  1894.  No  other  part  of  his  oouu- 
terclalm  should  be  allowed. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  herein  indicated. 

FAYNTER.  J.,  not  sitting. 


PEBKIN'S  ADM'X  v.  BMBRT. 

fCourt  of  Appeals  of  Kentucky.     March  17, 
1908.) 

FRAUDULENT     REPRESENTATIONS— SALB     Of 
STOCK— EVIDENCE— QUESTION  FOR  JURT. 

1.  Plaintiff's  decedent  sold  defendant  certaia 
lands,  and  accepted  aa  part  consideration  cer- 
tain bank  stock,  which,  after  the  contract  wa 


Digitized  by 


Google 


Ky.) 


PERKIN'S  ADM'X  v.  EMBBY. 


789 


made,  defendant  represented  to  be  of  the  yalne 
of  $100  per  share.  The  contract  was  made 
September  24,  1898,  and  decedent  lived  until 
the  following  April,  during  which  he  made  no 
complaint  that  the  value  of  the  stock  had  been 
znisrepreseuted,  though  he  could  readily  have 
ascertained  its  yalue.  The  stock  had  previously 
pnid  4  per  cent.,  and  paid  that  dividend  for 
two  years  after  its  transfer  to  the  deceased; 
and  the  president  of  the  bank  testified  that  at 
the  time  of  the  transfer  the  stock  was  worth 
97o  per  share.  Htld,  that  such  facts  were  in- 
sufilcient  to  justify  a  sabmission  of  defend- 
ant's fraad  in  the  sale  of  the  stock  to  the  jury. 

2.  In  an  action  for  deceit  in  the  sale  of  stock, 
the  rejection  of  evidence  of  a  conversation  be- 
tween witness  and  defendant,  occurring  before 
the  snie,  and  relating  to  a  different  proposition 
from  that  accepted,  was  not  prejudicial. 

3.  In  an  action  for  deceit  in  a  transfer  of 
land  for  corporate  stock,  evidence  of  a  witness 
that  the  landowner  sent  witness  to  the  defend- 
ant to  ask  him  to  buy  the  land  was  admissible. 

Appeal  from  circuit  court,  Lincoln  county. 

"Not  to  be  officially  reported." 

Action  by  Columbia  Perkins,  as  adminis- 
tratrix of  tbe  estate  of  William  Perkins,  de- 
ceased, against  Samuel  J.  Embry.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   A£Brmed. 

J.  W.  Alcorn  and  Bobt.  Harding,  for  ap- 
pellant   W.  O.  Welch,  for  appellee. 

SETTLB,  J.  This  action  was  instituted 
by  appellant,  Columbia  Perkins,  as  adminis- 
tratrix of  tbe  estate  of  ber  deceased  bus- 
band,  Wm.  Perkins,  In  tbe  Lincoln  circuit 
court,  to  recover  of  the  appellee,  S.  J.  Em- 
bry, damages  for  alleged  fraud  and  deceit 
in  the  sale  to  ber  Intestate  of  7%  shares  of 
the  capital  stock  of  the  First  National  Bank 
of  Ft  Scott,  in  the  state  of  Kansas.  Tbe 
facts  upon  which  the  recovery  is  sought  are 
substantially  set  forth  In  the  petition  as  fol- 
lows: Appellant's  Intestate,  on  September 
24,  1898,  sold,  and,  together  with  bis  wife, 
conveyed  by  deed,  to  appellee,  67  acres  of 
lan^  In  Lincoln  county  at  the  price  of  $2,- 
489.  Of  this  sum  $1,312.50  was  paid  In  12^ 
sbares  of  tbe  capital  stock  of  tbe  Lincoln 
County  National  Bank  at  $106  per  share, 
$750  in  T^  shares  of  tbe  capital  stock  of  the 
First  National  Bank  of  Ft.  Scott,  Kan.,  at 
$100  per  share,  and  tbe  remaining  $426.50 
of  tbe  consideration  was  paid  in  cash.  It 
Is  averred  in  tbe  petition  that  at  the  time 
of  this  transaction  Perkins  was  sick  of  a 
disease  of  which  he  In  a  few  months  there- 
after died,  and  that  appellee  fraudulently, 
and  with  tbe  Intent  to  deceive  tbe  Intestate, 
and  Induce  blm  to  take  the  stock  of  the 
Ft  Scott  Bank  as  of  the  value  of  $100  per 
share,  represented  to  bim  that  It  was  then 
worth  that  sum.  and  was  a  good  dividend- 
paying  stock;  that  appellee  then  knew  that 
tbe  stock  was  not  worth  exceeding  $50  per 
share,  but  that  Perkins  had  no  knowledge 
as  to  Its  value,  and  accepted  tbe  stock  rely- 
ing upon  appellee's  statements.  Tbe  answer 
Bpecifically  denies  tbe  fraud  and  deceit  com- 
plained of,  and  avers  that  appellee  knew  no 
more  of  tbe  value  of  the  bank  stock  than 


the  general  public,  and  tbat  appellant's  In- 
testate had  tbe  means  and  importunity  of 
knowing  as  much  about  tbe  value  of  tbe 
stock  as  be  did.  Tbe  trial  resulted  In  a 
verdict  for  appellee,  the  Jury  having  been  ■ 
directed  to  so  find  upon  a  peremptory  In- 
struction given  by  tbe  court  at  tbe  conclu- 
sion of  appellant's  evidence,  and  a  new  trial 
was  refused  tbe  appellant  of  which  she  com- 
plains. 

Ordinarily,  representations  of  the  value  of 
an  article  sold,  though  exaggerated,  or  even 
untrue,  do  not  constitute  a  warranty;  nor 
win  they  support  an  action  for  fraud  or 
deceit  unless  the  representor  sustains  a  re- 
lation of  trust  or  confidence  to  the  buyer, 
as  In  the  case  of  attorney  and  client,  trustee 
and  cestui  que  trust  etc.  Another  exception 
to  the  rule  stated  Is  where  the  truth  of  tbe 
thing  represented  is  unknown  to  tbe  buyer, 
but  Is  peculiarly  within  the  knowledge  of 
tbe  representor,  or  be  has  peculiar  means 
of  knowing  tbe  truth.  Am.  &  Bug.  Enc.  of 
Law,  vol.  14,  124-125;  First  National  Bank 
V.  Mattlngly,  92  Ky.  657,  18  8.  W.  040: 
Beach's  Modern  I^w  of  Contracts,  ff  1436, 
37,  39.  The  evidence  In  this  case  shows 
that  Wm.  Perkins  was  anxious  to  sell  his 
land,  and  tbat  be  sent  several  messages  to 
appellee  Importuning  blm  to  buy  It.  The 
latter,  however,  seemed  Indifferent  about  tbe 
matter,  but  did  finally  go  to  Perkins'  house, 
and  trade  with  blm,  upon  tbe  terms  recited 
In  the  deed.  No  witness  has  testified  to 
what  was  said  at  the  time  of  the  trade. 
Appellant  does  say  that  she  objected  to  her 
husband  taking  tbe  Ft  Scott  Bank  stock 
after  tbe  contract  was  made,  and  tbat  ap- 
pellee then  represented  the  stock  of  that 
bank  to  be  good,  and  of  tbe  value  of  $100 
per  share;  but,  if  such  representations  were 
then  made  by  htm,  they  could  not  have  op- 
erated on  the  mind  of  her  husband,  who 
bad  already  sold  tbe  land  to  appellee,  and 
agreed  to  accept  tbe  bank  stock.  Some  stress 
Is  placed  on  tbe  return  of  appellee  to  Per- 
kins' bouse  tbat  evening  with  the  deed,  ac- 
companied by  tbe  county  clerk,  to  take  tbe 
acknowledgment  of  tbe  grantors.  This  cir- 
cumstance is  not  of  Itself  sufficient  to  show 
fraud.  His  apparent  haste  to  obtain  the 
deed  may  have  been,  and  doubtless  was,  oc- 
casioned by  tbe  knowledge  that  be  and  all 
bis  neighbors  possessed  that  Perkins  was  lia- 
ble to  die  at  any  time  of  the  disease  with 
which  he  was  afiilcted,  and  as  a  prudent 
man  appellee  may  have  thought  it  necessary 
to  have  the  transaction  between  them  con- 
summated at  once.  Although  Wm.  Perkins 
lived  until  April  following  the  sale  of  the 
land,  no  complaint  ever  came  from  him  that 
be  had  been  mistreated  or  wronged  by  appel- 
lee, or  that  he  ever  regretted  bis  acceptance 
of  the  Ft  Scott  Bank  stock. 

Tbe  conversations  vrtth  appellee,  to  which 
the  Carpenters  testified,  do  not  show  any 
fraud  In  tbe  transaction  between  him  and 
Perkins.    To   the  one  he  said,   before  tbe 
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land  trade  was  made,  that  he  would  be  will- 
ing to  pay  Perkins  Lincoln  C!ounty  National 
Bank  stock  for  his  land;  and  to  the  other, 
after  the  trade,  he  gave  advice  In  regard  to 
the  bank  stock  that  be  bad  transferred  to 
Perkins,  saying  that  stock  of  the  Lincoln 
County  National  Bank  was  glltedged,  and 
that  of  the  Ft  Scott  Bank  was  "reliable." 

It  also  appears  from  the  record  that  many 
persons  in  and  around  Stanford,  the  county 
seat  of  IJncoIn  county,  owned  stock  in  the 
Ft.  Scott  Bank,  and  this  fact  was  In  all  prob- 
ability known  to  Wm.  Perkins,  as  It  seemed 
to  have  been  generally  known  to  others; 
and  It  can,  therefore,  hardly  be  aald  that  be 
was  wholly  without  means  of  ascertaining 
the  value  of  the  bank  stock  when  and  be- 
fore he  received  It  from  appellee. 

It  also  appears  from  the  record  that  tbe 
stock  of  tbe  Ft  Scott  Bank  paid  a  4  per  cent, 
dividend  per  annum  for  several  years  before 
Its  sale  by  appellee  to  Perkins,  and  that  It 
likewise  paid  that  dividend  for  two  years 
after  Its  transfer  to  him.  Tbe  president  of 
the  bank,  whose  deposition  was  read  on  the 
trial,  testified  that  its  stock  was  worth  $75 
per  share  at  the  time  of  Its  purchase  by  Per- 
kins, instead  of  $50,  as  claimed  by  appellant 
Tbe  president  also  testified  that  he  had  nev- 
er communicated  to  appellee  the  condition 
of  the  Ft  Scott  Bank.  So,  though  it  be  con- 
ceded that  appellee  represented  tbe  stock  as 
worth  Its  par  value,  there  Is  nothing  to 
show  that  he  did  not  so  regard  it. 

After  a  careful  reading  of  the  record,  we 
are  unable  to  see  that  there  was  any  evi- 
dence of  fraud  or  deceit  to  go  to  the  Jury; 
and,  besides,  we  are  not  Inclined  to  brand 
as  fraudulent  a  transaction  of  which  appel- 
lant's Intestate,  the  party  most  Interested, 
was  never  known  to  complain.  The  rejec- 
tion by  the  lower  court  of  the  testimony  of 
George  Carpenter,  offered  to  prove  a  conver- 
sation between  him  and  appellee,  was  not 
prejudicial  to  appellant,  as  the  conversation 
occurred  before  appellee's  purchase  of  the 
land,  and  related  to  another  and  different 
proposition  from  that  accepted  by  Perkins; 
but  so  much  of  Carpenter's  statements  as  re- 
lated to  the  fact  that  Perkins  had  sent  him 
to  appellee  to  ask  the  latter  to  buy  his  land 
might  with  propriety  have  been  admitted  by 
the  court 

For  the  reasons  indicated  herein,  tbe  Judg- 
ment Is  affirmed. 


CITY  OF  LEBANON  et  al.  v.  KNOTT  et  aL 

(Court  of  Appeals  of  Kentucky.     March   17, 
1003.) 

MUNICIPAL  CORPORATIONS-BOUNDARIBS-RB- 
DUCTION  — ORDINANCES  — REFUSAL  TO  EN- 
ACT—VANDAMUS— DEFENSES  —  JUDGMENTS 
—DISMISSAL  OF  ACTION— BAR. 

1.  Ky.  St.  {  3483,  provides  a  method  for 
striking  territory  from  tbe  boundaries  of  cities, 
and  requires  the  city  couucil,  on  petition,  to 
pass  an  ordinance  defining  tbe  boundary  to  be 
stricken.     Afte'  publication  of  such  ordinance. 


a  petition  is  required  to  be  filed  in  tbe  circuit 
court  for  a  Judgment  for  tbe  relief  demaoded. 
held,  in  mandamus  to  compel  a  city  council  to 
pass  the  ordinance  provided  for  in  such  sec- 
tion, that  an  answer  averring  that  the.  city  had 
a  large  bonded  indebtedness  Incurred  for  water- 
works, and  that  many  of  the  petition^  for  the 
ordinance  received  special  privileges  therefrom, 
etc.,  was  demurrable. 

2.  Where  an  action  to  strike  off  certain  terri- 
tory from  a  city  was  never  tried  on  its  merits, 
but  was  disminied  for  failure  of  the  petitioners 
to  file  affidavits  showing  the  publication  and 
advertisement  of  the  ordinance  proposing  the 
reduction  of  the  city  limits,  as  required  by  St 
{  8483,  such  suit  was  no  bar  to  a  subsequent 
proceeding  by  mandamus  to  compel  the  city 
council  to  pass  another  ordinance  for  the  re- 
duction of  the  limits  of  the  city. 

Appeal  from  Circuit  Court  Marlon  County. 

"Not  to  be  officially  reported." 

Mandamus  by  J.  M.  Knott  and  others 
against  the  city  of  Lebanon  and  others,  to 
compel  the  city  council  to  pass  an  ordinance 
for  the  striking  of  certain  territory  from  the 
dty.  From  a  decree  granting  the  writ,  the 
dty  appeals.    Affirmed. 

H.  B.  McKbroy,  for  appellant  Jno.  Mc- 
Chord,  for  appellees. 

SETTLE,  J.  Section  8483,  Ky.  St,  pro- 
vides a  method  of  adding  to,  or  striking  from, 
tbe  boundaries  of  cities  of  the  fourth  class: 
The  language  of  the  statute  on  this  subject 
la  as  follows:  "Whenever  it  shall  be  deemed 
desirable  to  annex  any  territory  to  a  city  hi 
this  class,  or  to  reduce  the  boundaries  there- 
of, tbe  same  may  be  done  in  the  following 
manner:  The  board  of  conndl  of  sncta  dty 
shall  by  ordinance  accurately  define  the 
boundary  of  the  territory  proposed  to  be  an- 
nexed or  stricken  off,  either  upon  their  own 
motion,  or,  if  requested  to  do  so  by  a  writ- 
ten petition  of  at  least  twenty  five  voters 
and  resident  taxpayers  of  the  city,  or  resid- 
ing within  the  boundary  to  be  added  or 
stricken  therefrom,  shall  pass  the  ordinance 
In  conformity  with  the  request  of  sncb  tax- 
payers. •  •  •  Within  thirty  days  after 
the  adoption,  publication  and  advertisement 
of  such  ordinance,  a  petition  shall  be  filed  in 
the  circuit  court  of  the  county  within  which 
said  city  may  be  situated  in  the  name  and 
on  t>ehalf  of  tbe  city,  or  In  tbe  name  of 
one  or  more  of  said  petitioning  taxpayers, 
setting  forth  the  passage,  publication  and 
advertisement  of  such  ordinance,  the  object 
and  purposes  thereof,  together  with  an  ac- 
curate description  by  metes  and  bounds,  of 
the  territory  proposed  to  be  annexed  to,  or 
stricken  from,  the  city,  and  praying  for  a 
Judgment  of  the  court  to  annex  said  territory 
to,  or  strike  same  from,  the  dty  as  the 
object  may  be.  •  •  •"  The  remaining 
portions  of  tbe  section  provide  tbe  manner 
in  which  the  subsequent  proceedings  as  to 
tbe  trial  In  tbe  ch-cuit  court  shall  be  conduct- 
ed, and  authorizes  any  one  or  more  of  the 
resident  voters  of  the  territory  proposed  to 
be  annexed  or  stricken  off  to  file  a  dtfense 
In  the  proceedings,  setting  forth  sudi  ree- 
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sons  ai  mar  properly  be  arged  In  resistance 
thereof. 

It  appears  that  the  appellees,  J.  M.  Knott 
and  others,  pursuant  to  the  statute  men- 
tioned, presented  to  the  Lebanon  board  of 
councllmen,  on  July  4,  1901,  a  petition  signed 
by  more  than  25  voters  and  resident  tax- 
payers of  the  city,  asking  of  It  the  passage 
of  an  ordinance  and  publication  of  same, 
defining  a  portion  of  the  corporate  limits  of 
the  city  described  in  the  petition  by  metes 
and  bounds,  which  was  proposed  by  the  peti- 
tioners to  be  stricken  from  the  boundary 
thereof.  For  some  reason  best  known  to  its 
members,  the  council  delayed  action  upon 
the  petition,  and  demand  was  again  made 
for  the  enactment  of  the  ordinance,  which 
fvas  refused.  Thereupon  appellees  Institut- 
ed this  action  In  the  Marlon  circuit  court  for 
a  mandamus  to  compel  the  council  to  comply 
with  api>ellee8'  petition  and  request 

The  answer  filed  by  the  board  of  council- 
men  contains  three  paragraphs,  the  first  be- 
ing a  traverse  of  the  petition,  and  an  aver- 
ment that  it  does  not  conform  to  the  statute. 
The  second  paragraph  avers  that  the  city 
has  a  large  bonded  Indebtedness,  Incurred 
for  waterworks,  and  that  many  of  the  peti- 
tioners for  the  passage  of  the  ordinance  re- 
ceived special  privileges  for  the  use  of  water, 
and  that  the  bonds  for  the  construction  of 
the  waterworks  were  issued  at  the  request 
of  many  of  the  petitioners.  The  third  para- 
^aph  avers  that  within  two  years  last  past 
the  city  council,  at  the  Instance  of  appellees, 
duly  enacted  an  ordinance  accurately  defin- 
ing a  boundary  to  be  stricken  from  the  city, 
in  which  boundary  It  was  sought  by  the 
petitioners  to  strike  from  the  city  limits  all, 
and  the  same,  territory  that  Is  now  sought 
to  be  stricken  out  in  this  action,  by  the  ordi- 
nance asked  for  in  the  petition;  that  suit 
was  then  filed  in  the  circuit  court  by  the  pe- 
titioners in  that  proceeding,  to  obtain  a  de- 
cree for  the  striking  out  of  said  boundary 
from  the  corporate  limits  of  the  city;  that 
the  city  and  Its  council,  being  parties  to 
that  suit,  made  defense  therein,  whereby 
they  successfully  resisted  and  prevented  the 
striking  out  of  the  boundary  sought  to  be 
taken  from  the  city;  and  that  the  Judgment 
rendered  by  the  circuit  court  was  adverse  to 
the  proposed  change,  and  has  never  been  ap- 
pealed from  or  reversed.  That  judgment  Is 
pleaded  and  relied  on  as  a  bar  to  the  pres- 
ent action,  in  view  of  a  provision  of  the 
statute,  supra,  which  declares  that:  "If  the 
Judgment  of  the  court  Is  adverse  to  the  pro- 
posed change,  no  further  effort  to  annex  or 
strike  off  the  territory  so  proposed  shall  be 
made  within  two  years  after  the  entering 
of  the  Judgment."  The  court— properly,  as 
we  think— sustained  a  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  and  appellees 
then  filed  a  reply,  which  spedflcally  denies 
the  affirmative  allegations  contained  in  the 
0rst  and  third  paragraphs  of  the  answer. 

It  further  appears  from  the  record  that 


the  answer  was  filed  by  the  then  acting 
mayor  and  council  of  the  appellant  city,  and 
on  December  IS,  1901,  they  filed  in  the  name 
of  the  dty  an  amended  answer,  in  which  it 
was  averred  that  they  were  then  no  longer 
members  of  the  council,  that  their  successors 
had  been  duly  elected  at  the  reg;ular  Novem- 
ber election,  1901,  and  that  the  old  or  out- 
going board  had  no  power  to  pass  the  ordi- 
nance sought  in  this  action.  As  a  precau- 
tionary measure  appellees  went  before  the 
new  council  with  the  petition  of  the  taxpay- 
ers desiring  the  change  of  boundary,  and 
renewed  the  motion  and  application  to  enact 
the  ordinance,  which  the  new  board  of  coun- 
cil failed  or  refused  to  do.  Thereupon  ap- 
pellees filed  in  the  lower  court  an  amended 
petition,  summons  upon  which  was  served 
on  the  mayor  and  each  member  of  the  new 
council.  The  amended  petition  merely  sets 
out  the  application'  and  demand  for  the 
enactment  of  the  ordinance  that  was  made 
of  the  new  council,  and  their  failure  to  enact 
same.  To  the  petition  as  amended  the  new 
council  filed  answer,  denying  that  they  re- 
fused to  pass  the  ordinance,  and  adopting 
the  third  paragraph  of  the  original  answer  as 
a  further  defense.  The  averments  of  the 
last  answer  are  also  controverted  by  reply. 
We  find,  therefore,  that  there  are  but  two 
questions  to  be  considered  on  this  appeal: 
First,  is  the  boundary  here  sought  to  be 
defined  by  ordinance  the  same  boundary  that 
was  involved  in  the  former  suit?  Second, 
is  the  Judgment  dismissing  the  first  suit  a 
bar  to  the  present  one? 

It  appears  from  the  record  that  the  corpo- 
rate limits  of  the  city  of  Lebanon  are  em- 
braced in  a  circle,  extending  three-quarters 
of  a  mile  in  every  direction,  with  the  court- 
house as  the  center. 

The  proof  seems  to  fairly  establish  the  fact 
that  the  boundary  Involved  in  the  former  ac- 
tion included  several  residences  that  are  not 
included  in  the  present  boundary  proposed 
to  be  defined,  and  that  the  present  boundary 
Is,  while  Including  a  part  of  the  former 
boundary,  almost  exclusively  composed  of 
farming  lands,  rather  remote  from  the  busi- 
ness part  of  the  city.  We  are  inclined  to 
suspect  that  as,  since  the  adoption  of  the 
present  Constitution,  all  lands  within  the 
corporate  limits  of  cities,  regardless  of  ben- 
efits received,  are  subject  to  taxation,  the 
real  purpose  of  this  proceeding  is  to  obtain 
relief  from  that  burden. 

We  are  of  opinion  that  the  former  suit  is 
not  a  bar  to  this  proceeding,  for  it  appears 
from  the  record  tliat  there  never  was  a 
trial  of  that  action  upon  its  merits,  it  having 
been  dismissed  by  the  lower  court  upon  the 
motion  of  the  city  of  Lebanon,  because  of 
the  failure  of  the  petitioners  to  file,  as  a 
part  of  their  petition,  one  or  more  afiSdavlts 
showing  publication  or  advertisement  of  the 
ordinance  proposing  the  reduction  of  the  dty 
limits.  The  necessity  for  the  filing  of  such 
aflldavlta  Is  obvious  from  the  following  Ian- 
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guage  of  the  statute:  ^The  circuit  court 
shall  have  no  jurlsdictloQ  of  such  proceed- 
ings unless  the  required  publication,  or  ad- 
vertisement of  the  ordinance  proposing  the 
extension,  or  reduction,  of  the  limits  of  the 
city,  is  proven  by  one  or  more  affidavits  filed 
as  a  part  of  the  petition  In  said  action." 
Ky.  St  {  3483. 

This  is  not  an  action  to  obtain  the  judg- 
ment of  the  circuit  court  changing  the 
boundary  of  the  city  of  Lebanon,  but  it  is 
one  to  compel,  through  the  Judgment  of  the 
court  the  enactment  by  the  council  of  an 
ordinance  defining  the  boundary  sought  to  be 
changed  or  stricken  out  Under  the  statute 
the  change  of  boundary  can  only  be  secured 
through  the  judgment  of  the  circuit  court, 
by  the  institution  of  an  action  In  that  court 
after  the  ordinance  shall  have  been  enacted 
by  the  council.  In  City  of  Lebanon  v.  Creel, 
etc.  (Ky.)  59  S.  W.  16,  which  was  an  action 
similar  to  the  one  at  bar,  this  court.  In  con- 
struing the  statute  supra,  said:  "The  act 
being  valid,  it  was  the  duty  of  appellants, 
the  coundlmen  of  the  city,  to  pass  the  ordi- 
nance fixing  the  boundary  of  the  proposed 
reduction,  and  to  advertise  same  to  the  end 
that  the  action  might  be  Instituted  In  the 
circuit  court  Upon  failure  or  refusal,  the 
court  was  authorized  to  direct  by  mandamus 
that  such  action  be  taken,  as  the  cotmcll 
upon  the  filing  of  the  required  petition  had 
no  discretion  In  the  matter.    •    •    •  " 

We  are  of  opinion  that  the  circuit  court 
did  not  err  in  granting  the  mandamus  asked 
by  the  appellees,  and  the  judgment  la  there- 
fore affirmed. 


HOWS  ft  JOHNSON  v.  SKIDMORB  et  al. 

(Court  of  Appeals  of  Kentucky.     March   19, 
1903.) 
WTTNEaS-IMPEACHMENT. 
1.  Where  plaintiffs  attempted  to  prove  by  a 
certain  witness  that  one  of  the  defendants  had 
said  he  was  going  to  sell  out  to  the  other  de- 
fendant and  beat  plaintiffs  out  of  their  claim 
against  him,  but  failed  utterly  to  do  so,  they 
were  not  entitled  to  prove  by  tiiird  parties  that 
the  witness  had  told  them  he  would  testify  to 
such  statements  on  the  defendant's  part 

Appeal  from  Circuit  Court  Powell  County. 

"Not  to  be  officially  reported." 

Action  by  Howe  ft  Johnson  against  D.  B. 
Skid  more  and  another.  From  the  judgment 
rendered  the  plaintiffs  appeal.    Affirmed. 

Robt  H.  Winn,  for  appellants.  W.  D. 
.Tnckson  and  Hazelrlgg  ft  Cbenault,  for  ap- 
pellees. 

NUNN,  J.  The  appellants  sued  D.  B.  Skid- 
more  In  the  Powell  circuit  court,  on  an  ac- 
count for  between  $500  and  $600,  and  at  the 
same  time  obtained  an  attachment  against 
his  property.  This  attachment  was  issued 
and  levied  on  the  6th  day  of  May,  1899,  on 
the  contents  of  a  saloon  in  Bowen,  Ky.  The 
appellee  M.  F,  Skldmore  filed  a  petition  set- 


ting up  claims  to  the  attached  property  by 
purchase  from  his  brother,  and  asked  to  be 
made  a  party  defendant  to  the  action,  and 
It  was  80  ordered  by  the  court  The  appel- 
lants merely  traversed  this  pleading.  Tbey 
did  not  charge  any  collusion,  fraud,  or  oth- 
er unlawful  act  on  appellees'  part  Under 
this  state  of  pleading  and  proof,  tbe  lower 
court  gave  judgment  against  D.  B.  Skldmore 
for  tbe  amount  claimed  by  tbe  appellnnts. 
and  sustained  the  attachment  against  blm. 
but  found  in  favor  of  appellee  M.  F.  Skid- 
more,  and  released  the  property  claimed  by 
him  from  the  attachment 

The  only  question  before  tbe  coart  on 
this  appeal  is  whether  or  not  the  court  erred 
in  releasing  to  M.  F.  Skldmore  the  attached 
property  under  his  alleged  purchase.  The 
evidence,  without  any  contradiction,  shows 
tbat  defendant  D.  B.  Skldmore  bad  been  en- 
deavoring to  sell  his  saloon  stock  for  about 
a  month  or  more,  with  a  view  of  embarking 
In  other  business,  and  appellants  were  in- 
formed of  this  fact  at  the  time  tbey  sold  the 
larger  part  of  the  bUl  sued  on.  Appellee  M. 
F.  Skldmore  testified,  and  was  corroborated 
by  D.  B.  Skldmore  and  others,  that  he  bought 
tbe  stock  from  his  brother  at  tbe  price  of 
$752,  the  invoice  price,  and  paid  for  the 
stock  In  cash,  after  deducting  an  amount 
his  brother  owed  him  amounting  to  about 
$100.  We  have  not  been  able  to  find  In  the 
record  any  contradiction  of  the  statement  of 
appellee,  nor  any  fact  or  circumstance  tend- 
ing to  discredit  him. 

The  contention  of  appellants  Is  that  the 
court  erred  to  their  prejudice  In  refusing  to 
allow  to  be  read  as  evidence  the  depositions 
of  R.  H.  Winn  and  W.  L.  Stout  They  tes- 
tified that  on  more  than  one  occasion,  one 
John  Ll  Scott  told  them  that  "he  wonld  tes- 
tify that  D.  B.  Skldmore  told  him,  on  one 
occasion  while  up  in  Harlan  county,  that 
he  owed  Howe  &  Jobnson,  and  that  be  in- 
tended to  sell  out  to  his  brother  Millard  F. 
Skldmore  and  beat  them  out  of  their  debt" 
Appellants  first  Introduced  John  L.  Scott  as 
a  witness,  and  attempted  to  prove  these 
statements  by  him,  but  they  utterly  failed 
to  prove  theni  or  any  fact  connected  with 
the  Issue,  either  In  their  interest  or  to  their 
detriment;  then  the  appellants  took  tbe  dep- 
ositions of  Winn,  Stout,  and  others  to  prove 
what  Scott  had  told  them.  The  court  re- 
fused to  consider  this  evidence.  The  court 
was   right  in  this. 

Appellants  refer  to  the  case  of  Wren's 
Adm'r  v.  L.,  St  L.  ft  Tex.  R.  R.  Co.  (Ky.) 
20  S.  W.  215,  and  contend  that  this  opinion 
sustains  their  position.  In  that  case  the 
engineer  testified  on  tbe  trial  that  he  first 
saw  the  person  sitting  on  the  track  when 
the  engine  was  In  about  462  feet  of  him,  and 
that  be  could  not  stop  the  train  In  that  dis- 
tance. Then  he  was  asked  If  he  had  not 
testified  at  the  Inquest,  and  then  and  then> 
testified  that  be  first  saw  the  person  sitting 
on  the  track  when  tbe  engine   was  at  a 
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distance  of  1,287  feet  from.blm.  Tbe  court 
In  that  case  erred  in  refusing  to  permit  tbe 
'Witness  to  answer  the  question,  for  the  rea- 
son that  the  witness  had  made  a  statement 
contradicting  his  former  statement,  and  one 
that  was  very  material  and  prejudicial  to 
the  party  Introducing  him.  But  In  the  case 
before  us  Scott  made  no  statement  in  his 
evidence,  material  or  prejudicial  to  appel- 
lants. Tbe  evidence  of  H.  T.  Rice  was  also 
Incompetent,  for  the  reason  that  it  pertained 
solely  to  conversations  between  Rice  and 
D.  B.  Skldmore  after  the  sale  of  tbe  stock 
of  goods  to  M.  F.  Skldmore. 

Perceiving  no  error  In  the  record  preju- 
dicial to  the  rights  of  appellants,  the  judg- 
ment of  the  lower  court  Is  therefore  affirmed. 

HOBSON,  J.,  Bitting  in  place  of  O'REAR, 
J.,  not  sitting. 


HERRING    T.    JOHNSTON. 

(Court  of  Appeals  of  Kentucky.    March  11, 

1908.) 

HUSBAND  AND  WIFE— HUSBAND'S  DBBT— WIFB 
AS  SURETY— ESTOPPEL  BY  jtJDOMENT  —  RE- 
DEMPTION-VOLUNTARY PAROL  AGREEMENT 
—  VALIDITY  —  HOMESTEAD  —  MARRIED  WO- 
MAN'S RIOHT— ABANDONMENT. 

1.  ruder  Act  1894  (Ky.  St.  SS  2127,  2128) 
giving  a  married  woman  power  to  contract 
debts  in  her  own  behalf,  and  to  sue  and  be  sued 
as  though  she  were  single,  a  married  woman, 
who,  when  sued,  fails  to  plead  that  the  debt  ia 
that  of  her  husband,  for  which  she  is  merely 
surety,  is  estopped  by  the  judgment  against  her, 
and  cannot  sue  to  set  aside  an  execution  sale  of 
realty  on  tbe  ground  of  her  suretyship. 

2.  A  voluntary  parol  agreement  to  allow  an 
execution  debtor  to  redeem  land  sold  at  execu- 
tion sale,  made  after  the  statutory  period  for 
redemption  has  expired,  is  uueuforceable  by 
the  debtor. 

3.  Ky.  St.  i  1702,  exempts  from  liability  for 
debts  so  much  land,  including  a  dwelling  house 
and  appurtenances,  owned  by  the  debtors,  who 
are  actually  bona  fide  housekeepers,  with  a 
family,  resident  io  this  commonwealth,  as  shall 
not  exceed  in  value  $1,000.  Section  1708  rec- 
ognizes a  homestead  right  in  married  women 
by  providing  that  the  homestead  of  a  woman 
shall  be  {or  the  use  of  her  surviving  husband 
and  children.  Sections  2127,  2128,  give  a  mar- 
ried woman  power  to  contract  debts  In  her 
own  behalf.  Held,  that  a  married  woman  liv- 
ing on  her  owa  land  with  her  husband  and  in- 
fant children  was  entitled  to  a  homestead  ex- 
emption therein. 

4.  A  temporary  removal  from  a  country 
homestead  to  the  city  to  furnish  children  with 
educational  advantages  is  not  an  abandonment 
of  the  homestead. 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  Myrtle  Herring  against  W.  Mc  U. 
Johnston.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

W.  I.  Williams,  for  appellant  J.  W.  Al- 
corn, for  appellee. 

O'REAR,  J.  A  conuuon-law  judgment  was 
rendered  against  appellant.  Myrtle  Herring, 
and  her  husband,  James  Herring,  at  tbe  suit 

4r  4-  See  Homestead,  vol.  IS,  Cent.  Dig.  |  OT. 


Of  the  citizens'  National  Bank  of  Lancaster. 
An  execution  Issued  upon  tbe  Judgment,  di- 
rected to  tbe  county  of  Garrard,  was  levied 
upon  the  tract  of  land  owned  by  appellant. 
At  the  sale  the  bank  became  the  purchaser 
at  less  than  two-thirds  of  the  appraised  val- 
ue of  the  land.  Appellant  failed  to  redeem 
within  the  year  allowed  by  the  statute.  Subse- 
quently, the  bank  sold  the  land,  and  the  sher- 
iff conveyed  it  to  appellee,  who  had  been  tbe 
bank's  attorney  in  tbe  above-named  suit. 
This  suit  was  brought  by  appellant  to  set 
aside  tbe  sale  and  to  cancel  tbe  sherifF's  deed, 
upon  three  grounds:  (1)  That  tbe  Judgment 
under  which  tbe  land  was  sold  was  rendered 
upon  a  note  executed  by  her  and  her  hus- 
band, being  tbe  debt  of  her  husband;  tbat 
she  bad  signed  tbe  note  as  surety  only;  and 
that  she  had  never  set  apart,  by  deed  of 
mortgage  or  other  conveyance,  any  part  of 
ber  estate  to  secure  tbe  payment  of  the  debt. 
(2)  Tbat  the  judgment  creditor,  the  Citizens' 
National  Bank,  granted  ber  the  privilege  of 
redeeming  the  land  for  the  payment  of  tbe 
debt,  and  that  she  was  prevented  from  doing 
so  by  tbe  acts  of  appellee,  Johnston.  (3) 
That  she  was  entitled  to  a  homestead  In  the 
land  at  tbe  time  of  the  sale,  and  that  none 
bad  been  set  apart  to  ber. 

We  are  of  opinion  that  the  first  ground  re- 
lied upon  is  unavailing.  Under  tbe  act  of 
18i>4  (sections  2127,  2128,  Ky.  St.)  a  married 
woman  Is  given  tbe  power  to  contract  debts 
on  ber  own  behalf,  and  to  sue  and  be  sued 
as  though  she  were  single.  Having  suffered 
tbe  Judgment  to  go  against  ber  In  tbat  ac- 
tion, tbe  court  will  presume  that  it  was  for 
her  debt;  or.  In  other  words,  she  was  con- 
cluded by  tbe  judgment  In  tbat  action.  Tbe 
defense  tbat  she  was  surety  only  on  tbe  debt 
was  one  which  she  might  have  pleaded  in 
tbe  former  action.  Failing  to  do  so,  under 
familiar  principles,  she  is  now  estopped. 
Wren  v.  Ficklln  (Ky.)  69  8.  W.  746. 

As  to  the  second  ground,  it  appears  tbat 
tbe  agreement  of  tbe  bank  to  allow  appellant 
to  redeem  was  made  after  ber  right  of  re- 
demption bad  expired.  It  was  a  voluntary 
parol  agreement  without  consideration,  and 
not  binding  upon  either  party.  Tbe  bank 
could  not  have  enforced  It  against  her,  and 
she  consequently  cannot  now  enforce  it 
against  tbe  bank  or  its  vendee.  We  are,  fur- 
thermore, satisfied  that  the  agreement  was 
never  had  with  the  bank  by  appellant,  or  at 
her  instance,  or  with  her  knowledge.  Two  of 
her  brothers-in-law  volunteered  to  redeem  tbe 
laud  from  the  bank.  Tbe  bank  officials  sup- 
posed it  was  for  appellant  Whether  these 
brothers-in-law  Intended  to  give  appellant  the 
benefit  of  their  assignment  from  the  bank, 
had  they  procured  it,  la  not  material  now, 
because  we  are  satisfied  from  tbe  evidence 
tbat  they  bad  waived  any  claim  they  might 
have  bad  to  buy  tbe  land  by  their  failure  to 
comply  within  the  time  fixed  by  tbe  bank's 
proposition.  Nor  do  we  see  anything  In  tbe 
record  that  properly  construed,  can  reflect 
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upon  tbe  fair  dealing  and  proper  conduct  of 
appellee  In  tlie  premlBes. 

Appellant,  at  tlie  time  of  the  levy  of  tbe 
executiou  upon  her  land,  and  of  Its  sale 
thereunder,  was  a  married  woman,  with  a 
family.  Tbe  family  was  composed  of  appel- 
lant, her  husband,  and  a  number  of  Infant 
children.  Appellant  was  the  debtor  In  this 
case.  She  was  so  treated  by  the  bank.  By 
suffering  the  default  Judgment  upon  the  note, 
we  have  Just  held  that  she  so  admitted  her- 
self. The  statute  (section  1702,  Ky.  St)  ex- 
empts from  ordinary  debts  a  homestead. 
Unlike  the  statutes  of  many  of  the  states, 
this  exemption  is  not  to  **the  head  of  the 
family,"  nor  to  tbe  "householder,"  but  it  Is 
"so  much  land.  Including  the  dwelling  bouse 
and  appurtenances  owned  by  the  debtors, 
who  are  actually  bona  fide  housekeepers, 
with  a  family,  resident  in  tills  common- 
wealth, as  shall  not  exceed  In  value  one 
thousand  dollars."  It  Is  true,  where  the  hus- 
band is  living,  he  is  still  bound,  notwith- 
standing the  removal  of  most  of  tiie  former 
legal  disabilities  of  married  women,  to  pro- 
vide a  home  and  support  for  bis  family,  his 
wife  included.  But  many  of  them  do  not  do 
It  Married  women  have  been  given  more 
and  more  rights  over  their  property,  and 
more  power  to  contract  and  trade  as  if  single. 
The  design  of  the  Legislature  has  been  to 
enlarge  their  opportunities  and  privileges  to 
the  end  that  their  conditions  might  be  im- 
proved. It  could  never  have  been  their  par- 
pose  to  give  married  women  the  almost  un- 
restricted right  to  contract  debts,  and  not  to 
afTord  to  them  the  same  exemptions  from 
debt  that  are  given  to  men.  If  the  woman 
assumes  debts,  having  a  family,  she  ought 
to  be  and  is  entitled  to  just  tbe  same  exemp- 
tions as  a  man  with  a  family.  If  her  hus- 
band cannot  or  will  not  support  her  and  her 
children,  she  must  do  it  herself.  When  she 
becomes  the  debtor,  the  statute  is  for  her 
protection,  and  for  the  protection  of  those 
dependent  ui>on  her.  Waples,  Homestead  & 
Exemptions,  125.  The  Legislature  has  ex- 
pressly recognized  that  the  married  woman 
may  own  a  "homestead"  in  her  own  right  by 
section  1708  of  the  Kentucky  Statutes,  pro- 
riding  that  "the  homestead  of  a  woman  shall, 
in  like  manner,  be  for  the  use  of  her  sur- 
TlTlng  husband  and  her  children,"  etc.  Hemp- 
hill V.  Haas,  etc.,  88  Ky.  492,  11  S.  W.  510; 
Ellis  V.  Davis,  90  Ky.  183,  14  8.  W.  74.  We 
are  of  opinion  that  appellant  was  entitled  to 
the  homestead  exemptions  provided  by  sec- 
tion 1702,  unless  she  had  abandoned  it. 

It  Is  not  necessary  to  determine  now,  and 
we  do  not  decide,  that  both  the  wife  and  her 
husband  are  entitled  each  to  a  separate 
homestead  of  $1,000  In  their  lands,  respective- 
ly. That  question  Is  not  presented  in  this 
case,  although  the  husband  owned  a  small 
tract  of  land  adjoining  his  wife's,  but  with- 
out a  dwelling  house  on  it  and  which  had 
never  been  occupied  by  either  of  them  as  a 
homestead. 


It  was  claimed  that  appellant  had  abandon- 
ed her  homestead.  The  facts  on  this  point 
are  shown  to  be  that  a  short  while  before 
the  levy  of  the  execution  she  removed  from 
the  premises  in  question,  which  were  situated 
in  a  remote  country  neighborhood,  to  tbe  city 
of  Danville.  She  testified  that  this  removal 
was  temporary  only,  and  was  for  the  ex- 
press purpose  of  availing  her  children  of  edu- 
cational advantages  not  to  be  had  in  their 
country  location;  that  she  intended  to  return 
to  her  home.  Whether  she  had  al>andoned 
that  intention  since  the  execution  sale  does 
not  appear  to  us  to  be  material  to  this  case. 
It  was  held  in  Cincinnati  Leaf  Tobacco 
Warehouse  Co.  v.  Thompson,  105  Ky.  627, 
49  S.  W.  446,  that  such  a  temporary  removal 
by  the  debtor  was  not  an  abandonment  of 
his  homestead.  We  are  of  opinion  that  the 
circuit  court  erred  In  denying  apiwUant  a 
homestead  in  the  premises. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  direction  to  enter  a  Judgment 
in  favor  of  appellant  canceling  the  sheritTs 
deed  to  appellee  and  the  sale-  under  the 
cutlon. 


WALLINQFORD  v.  AITKINS. 

<Court  of  Appeals  of  Kentucky.     March  17, 
1903.) 

PHTSICIANS  AND  SURQE0N3-SALB  OF  FKAC- 
TICB— CONTRACT— CONSTRUCTION— BREACH  - 
DAMAOBS-BYIDENCB. 

1.  In  an  action  for  breach  of  a  contract  for 
the  sale  of  a  doctor's  practice,  statements  of 
defendant's  father  and  mother  with  reference 
to  what  plaintiffs  agent  said  to  them  concern- 
ing the  contract  and  its  breach  were  inadmissi- 
ble, where  snch  agent  had  nothing  to  do  with 
the  making  of  the  contract  and  was  not  pres- 
ent at  any  time  when  it  was  under  discussioB. 

2.  An  instruction  that  when  defendant  mail- 
ed plaintiff  a  letter  stating  that  he  declined  to 
have  anything  more  to  do  with  tbe  contract 
such  letter  constituted  a  renunciation  of  the 
contract,  and  plaintiff  was  entitled  to  recover 
dama^^es  he  had  sustained  thereby,  was  proper. 

3.  Where  a  doctor,  who  contracted  to  sell  his 
practice  and  relinquish  his  office  to  defendant 
did  not  own  the  office,  but  rented  the  same, 
and  nsed  it  in  connection  with  another  physi- 
cian, the  contract  simply  required  that  be  va- 
cate the  office  to  the  purchaser  if  he  chose  to 
occupy  it,  and  did  not  require  that  be  shonld 
make  arrauKcments  with  the  landlord  or  the 
other  physician  for  the  use  of  the  offices  by  the 
purchaser. 

4.  In  an  action  for  breach  of  a  contract  for 
the  sale  of  a  doctor's  practice,  an  instruction 
that  the  measure  of  damages  was  the  difference 
between  the  contract  price  to  be  paid  and  the 
market  value  of  the  property  at  the  time  of 
the  breach,  not  exceeding  the  sum  demanded 
in  the  petition,  was  proper. 

Appeal  from  circuit  court  Fleming  county. 

"Not  to  be  officially  reported." 

Action  by  0.  W.  Aitkins  against  A.  H. 
Wallingford,  Jr.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

W.  G.  Dearlng  and  A.  S.  Kendall,  for  ap- 
pellant Jno.  P.  McCartney  and  J.  H.  Power, 
for  appellee. 
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NUNN,  J.  This  appeal  ii  from  a  Judgment 
of  the  Fleming  circuit  court  for  ?400  In  dam- 
ages In  faror  of  appellee  against  appellant 
for  the  violation  of  a  written  contract  made 
between  the  parties,  by  which  appellee,  0. 
W.  Altklns,  sold  to  appellant  a  house  and  sey- 
eral  lots  In  the  town  of  Flemlngsburg,  his 
good  will  as  a  physician,  and  also  agreed  to 
relinquish  his  oflSce  for  the  practice  of  medi- 
cine and  surgery  to  the  said  Dr.  A.  M.  Wal- 
Uiigford,  Jr.,  for  the  sum  of  $3,500.  This 
contract  was  dated  November  21,  1900,  and 
was  to  take  effect  the  1st  day  of  January, 
1901,  but  by  a  subsequent  mutual  agreement 
the  time  was  extended  to  March  1,  1901. 
This  litigation  grew  out  of  this  clause  in  the 
contract:  "The  said  Chas.  W.  Altklns,  of  the 
first  part,  agrees  to  relinquish  his  o£9ce,  for 
the  practice  of  medicine  and  surgery,  to  the 
said  Dr.  A.  M.  Walllngford,  Jr.,  of  the  sec- 
ond part,  on  Jan.  Ist,  1901."  There  Is  not 
much  difference  between  the  parties  as  to  the 
facta  of  the  case.  Dr.  Altklns,  appellee,  did 
not  own  the  office  in  which  he  was  situated, 
and  Walllngford,  appellant,  knew  this  fact 
Appellee  and  one  Dr.  Garr,  as  partners,  had 
rented  and  had  for  several  years  occupied 
three  rooms  over  W.  S.  Fant's  bank  in  the 
town  of  Flemlngsburg,  and  appellant  under- 
stood this  also.  Consequently  appellant  knew 
that  appellee  could  only  relinquish  the  office 
to  him,  but  he  must  have  understood  that  to 
be  able  to  hold  the  office  it  was  incumbent 
apoo  him  to  contract  with  the  owner  thereof. 
It  cannot,  by  any  reasonable  cbnstruction  of 
tbe  contract,  be  construed  that  Altklns  was 
to  rent  and  pay  the  rent  to  the  owner  of  the 
office  for  appellant  Before  appellant  enter- 
ed into  this  contract  he  saw  Dr.  Oarr  for  tbe 
purpose  of  ascertaining  whethor  or  not  It 
would  be  agreeable  to  Oarr  to  have  him, 
appellant,  as  an  associate  in  the  practice  of 
medicine,  and  to  occupy  the  office  which  ap- 
pellee was  occupying.  Garr  expressed  him- 
self satisfied  with  the  change.  On  the  last 
day  of  February,  1901,  appellant  went  to  the 
office  of  appellee  to  arrange  about  taking 
possession  on  the  ne^t  day  as  agreed,  and 
first  went  into  the  room  of  Dr.  Garr,  and  he 
presented  to  appellant  a  contract  for  his  ac- 
ceptance and  signature.  In  substance  stating 
that  he  (Garr)  had  rented  from  W.  S.  Fant 
the  three  office  rooms  before  occupied  by 
Garr  ft  Aitkins  at  $125  per  year,  the  two 
rooms  consisting  of  a  reception  room  and  one 
on  each  side,  north  and  south;  and  Oarr,  by 
the  consent  of  W.  S.  Fant  subrented  to  Dr. 
Walllngford  tbe  south  private  consulting 
room,  and  tbe  nse  of  one  equal  half  of  the 
reception  room,  each  to  pay  half  of  all  ex- 
penses to  keep  the  rooms  in  order,  and  each 
to  pay  half  tbe  rent  and  all  expenses.  The 
contract  was  to  be  terminated  at  any  time 
during  the  year  by  Walllngford  by  giving 
Garr  30  days'  notice  of  his  intention  to  va- 
cate the  office.  Garr  reserved  the  right  to 
terminate  this  contract  at  any  time  by  giving 
Walllngford  80  days'  notice  to  vacate.    Ap- 


pellant at  once  expressed  himself  dissatisfied 
with  the  contract  as  it  made  him  a  subten- 
ant under  Garr,  and  gave  Garr  the  privilege 
of  turning  him  out  at  any  time  on  80  days' 
notice.  He  then  said  to  Garr,  "I  am  looking 
to  Dr.  Aitkins  to  put  me  in  possession  of  tbe 
office,  and  I  do  not  look  to  yon."  Appellant 
then  went  to  tbe  room  of  appellee  with  the 
contract  drawn  by  Garr,  and  showed  him  the 
contract,  and  be  (appellee)  expressed  surprise 
at  the  turn  of  the  affair,  and  told  appellant 
to  again  see  Dr.  Garr  and  try  to  arrive  at 
some  satisfactory  understanding.  Appellant 
did  not  do  this,  but  left  for  home,  and  the 
next  day  wrote  appellee  a  letter  stating, 
among  other  things,  that  as  Dr.  Garr  had 
rented  the  office  from  Fant,  and  that  appellee 
could  not  deliver  him  the  office,  be  would 
decline  to  have  more  to  do  with  the  contract. 
Appellee  sued  appellant  and  claimed  $500 
damages  for  breach  of  contract  A  trial  was 
had,  and  on  the  trial  there  was  incompetent 
evidence  introduced,  without  objection  or  ex- 
ception. 

The  appellant  contends  that  tbe  court  erred 
to  bis  prejudice  in  refusing  to  allow  certain 
testimony  offered  by  him.  We  are  of  the 
opinion  that  the  court  was  right  In  excluding 
these  statements  of  the  father  and  mother  of 
appellant  with  reference  to  what  they  claim- 
ed J.  H.  Power,  the  agent  of  appellee,  said 
to  them  at  their  home,  to  wit:  "Dr.  Altklns 
had  not  complied  with  his  contract  That  It 
was  not  the  fault  of  Dr.  Aitkins,  but  of  Dr.. 
Garr."  J.  H.  Power,  as  shown  by  this  rec- 
ord, did  not  have  anything  to  do  with  the 
making  of  the  contract,  nor  was  he  present 
at  any  time  when  the  contract  was  under 
discussion,  and  a  statement  by  him  as  to  who 
was  In  fault  amounted  only  to  an  expression 
of  an  (q;>inlon  on  the  subject  and  was  dear- 
ly Incompetent. 

The  appellant  also  contends  that  tbe  court 
erred  in  its  instructions  to  the  Jury,  which 
were  three  in  number,  as  follows:  "(1)  The 
court  Instructs  the  Jury  that  when  the  de- 
fendant, Walllngford,  mailed  to  plaintiff,  Alt- 
klns, the  letter  In  evidence,  declaring  that  he 
declined  to  have  anything  more  to  do  with 
the  contract,  then  the  plaintiff  had  nothing 
further  to  do  In  the  premises;  this  was  a  re- 
nunciation of  tbe  contract  upon  which  the 
suit  Is  founded.  And  the  plaintiff  Is  entitled 
to  such  damages  as  the  Jury  may  believe 
from  the  evidence  he  has  sustained  by  rea- 
son thereof,  not  exceeding  the  sum  of  $500, 
the  amount  claimed  in  the  petition.  (2)  The 
court  histructs  the  Jury  that  the  language  of 
the  contract  to  wit:  The  said  Chas.  Aitkins 
agrees  to  relinquish  his  office  for  the  practice 
of  medicine  and  surgery  to  the  said  Dr.  A. 
M.  Walllngford,  party  of  the  second  part' 
simply  means  that  be  was  to  vacate  said  of- 
fice and  leave  the  same  to  the  use  of  the  de- 
fendant Walllngford,  if  he  chose  to  occupy 
It  and  if  the  Jury  believe  from  the  evidence 
that  said  Aitkins  was  able,  ready,  and  willing 
to  so  relinquish,  then  the  law  is  for  the  plain- 
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tiff,  and  the  Jury  will  so  find.  (8)  The  court 
Instructs  the  jury  that  the  measure  of  dam- 
ages in  this  cause  is  the  difference  between 
the  contract  price  of  $3,500  to  be  paid  plain- 
tiff by  defendant,  WalUngf ord,  under  the  con- 
tract, and  the  market  value  of  said  property 
at  the  time  of  the  breach  of  said  contract 
March  1,  1901,  and  when  sold  by  plaintiff  in 
March,  1901,  not  exceeding  $500,  the  amount 
claimed  in  the  petition."  We  think  the  in- 
structions were  proper,  and  covered  the  law 
of  the  case. 

When  appellant  announced  by  the  letter 
of  date  March  1,  1901,  that  he  would  not 
comply  with  bis  contract,  this  was  a  renun- 
ciation of  the  contract,  and  appellee  then  had 
the  right  to  sue  him  for  a  breach  of  it  It 
was  the  duty  of  the  court  to  construe  the 
contract  in  its  Instructions  to  the  Jury,  and 
the  construction  given  in  instruction  No.  2 
was  right  and  proper,  considering  the  whole 
contract  and  the  agreed  facts  as  to  the  own- 
ership of  the  offices,  and  that  Oarr  was  in 
possession  thereof  Jointly  with  appellee,  and 
appellee  had  no  interest  therdn  except  as  a 
renter.  Appellant's  loss  was  caused  by  his 
failure  to  deal  or  trade  with  W.  8.  Fant,  the 
cwner  of  the  office,  or  Dr.  Oarr,  and  by  con- 
tract liave  secured  the  right  to  remain  in  the 
office  after  it  was  relinquished  to  him  by  the 
appellee.  It  is  not  stated  in  the  contract,  nor 
attempted  to  be  shown  by  the  pleadings  or 
evidence,  that  appellee  contracted  with  appel- 
lant to  keep  him  in  the  office  after  he  re- 
linquished it  to  him. 

The  instruction  on  the  measure  of  damages 
was  correct  The  amount  of  the  verdict  was 
large,  considering  all  the  facts  as  shown  by 
the  record,  but  it  was  the  province  of  the 
Jury  to  fix  the  amount.  We  do  not  feel  au- 
thorized to  disturb  their  finding.  Therefore 
the  Judgment  of  the  lower  court  Is  affirmed. 


STANDARD  LIFE  &  ACCIDENT  INS.  CO. 

V.  HOLLOW  AY, 
(Court  of  Appeals  of  Kentuclty.     March  11, 

1903.) 

ACCIDENT  INSURANCE— PERSONS  INSURABLB— 
EXEMPTIONS  —  WAIVER  —  AUTHORITY  OP 
AGENT  —  ESTOPPEL  —  EVIDENCE  —  STATE- 
MENT BY  AGENT— RES  GEST.i£}— QUESTION 
FOR  JURY. 

1.  Where  a  railroad  ticket  agent  was  also 
the  ageot  of  an  accident  insurance  company, 
and  authorized  to  solicit  risks,  and  was  permit- 
ted to  be  the  sole  judge  as  to  whether  a  risk 
would  be  accepted,  such  agent  had  power  to 
waive  a  provision  in  a  policy  which  he  issued 
to  a  cripple,  just  prior  to  insured's  boarding  a 
train,  that  the  policy  did  not  insure  any  crip- 
pled jperson. 

2.  Where  nn  accident  insurance  agent  sold  a 
policy  providinK  that  it  did  iiot  insure  any  crip- 
pled person  with  knowledge  that  the  purchaser 
was  maimed,  the  company  was  estopped  to 
deny  that  the  agent  thereby  waived  snch  pro- 
vision. 

3.  Where  insured,  who  was  a  cripple,  testi- 
fied that  in  purchasing  an  accident  msurance 
ticket  of  defendant's  agent  he  walked  in  be- 
fore him  with  his  usual  limp,  and  on  reaching 
the  ticket  window  he  laid  his  cane  on  the 
shelf  thereof  In  plain  view  of  the  agent  wheth- 


er the  agent  knew,  or  had  reasonable  opp«»r- 

tunity  for  knowing,  that  plaintiff  was  a  crip- 
ple, and  therefore  waived  a  provision  ia  the 
policy  that  defendant  did  not  insure  crippled 
persons,  was  a  question  for  the  jury. 

4.  Plaintiff  purchased  an  accident  insomiicc 
policy  from  the  railroad  ticket  agent  who  wim 
also  defendant's  agent  for  the  issuance  of  sii<-h 
policies.  Soon  after  receiving  the  policy.  li<' 
boarded  a  passenger  train,  and  in  less  than 
10  minutes  he  was  injured  by  the  derailini;  of 
the  car.  Held,  that  a  statement  made  by  the 
agent  to  a  third  person,  after  plaintiff's  injury, 
that  such  agent  knew,  when  he  sold  the  ticket, 
that  plaintiff  was  lame,  and  that  it  was  be- 
cause he  had  had  so  many  accidents,  and  been 
so  unfortunate,  that  he  asked  him  if  be  did 
not  want  an  accident  ticket;  that  a  man  who 
had  had  so  many  accidents  ought  to  have  acci- 
dent insurance — was  inadmissible  as  res  ge6t»>. 

Appeal  from  circuit  court  Henderson  conn- 
ty. 

"Not  to  be  officially  reported." 

Action  by  W.  S.  Holloway  against  tbe 
Standard  Life  &  Accident  Insurance  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Yeaman   &   Yeaman,    fbr  appellant     M. 

Merritt,  for  appellee. 

SETTLE,  J.  This  action  was  instituted  by 
appellee  in  the  court  below  upon  a  policy  of 
accident  insurance.  No.  465,  which  contains 
a  clause  to  the  effect  that  "it  does  not  insure 
any  maimed  or  crippled  person."  The  rec- 
ord discloses  the  following  state  of  facts, 
vls!.:  That  the  policy  in  question  was  pur- 
chased by  appellee  at  the  price  of  60  cents 
from  appellant's  agent  who  was  likewise 
the  local  ticket  agent  of  the  Louisville,  Hen- 
derson &  St  Louis  Railway  Company  at 
Henderson,  Ky.;  that  appellee  was  about  to 
take  the  passenger  train  for  Louisville,  and 
when  securing  his  railroad  ticket  he  was  so- 
licited by  the  ticket  agent  to  buy  the  acci- 
dent policy,  which  he  did;  that  after  re- 
ceiving it  he  very  soon  boarded  the  train 
tor  Louisville,  and  In  less  than  10  minutes 
thereafter  the  passenger  car  in  which  he 
was  riding  was  derailed,  and  he  was  greatly 
and  permanently  Injured  thereby  in  his  arm 
and  shoulder,  and  totally  disabled  from  per- 
forming any  of  his  duties  in  his  business  of 
farming  for  26  weeks,  and  was  confined  to 
the  house  under  constant  treatment  of  a 
surgeon  for  13  weeks.  The  policy  was  made 
a  part  of  the  petition,  and  by  its  terms  ap- 
pellant agreed  to  pay  appellee  at  tbe  rate 
of  $25  per  week,  not  exceeding  26  weeks.  If 
he  should  sustain,  within  two  days  from 
its  date,  injuries  in  any  railroad  passenger 
car  which  should  wholly  and  entirely  disable 
him  from  performing  or  engaging  in  any  and 
every  kind  of  occupation,  and  remain  within 
the  house,  and  be  subject  to  the  personal 
and  continuous  attention  of  a  surgeon  in 
good  standing;  or  $5  per  week  if  such  In- 
Jury  only  prevented  him  from  performing 
some  one  or  more  of  his  dally  duties.  It 
is  averred  in  the  petition  that  appellee,  by 
reason  of  the  injuries  he  received  from  the 
derailing  of  the  passenger  car,  was  damagetl 
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In  the  aom  of  $650,  and  this  sum  he  sued 
to  recover  of  appellant  Appellant,  by  an- 
swer, controverted  the  averments  of  the  pe- 
tition, and,  In  addition,  alleged.  In  aubatance, 
that  appellee,  at  the  time  of  his  purchase  of 
the  policy  sued  on,  was  a  cripple— that  is, 
he  bad  but  one  leg;  the  other  having  been 
amputated  some  years  before— and  that  the 
clause  in  the  policy  which  provides  that  "It 
docs  not  insure  any  maimed  or  crippled  per- 
son" was  known  to  appellee,  for  which  rea- 
son he  Is  not  entitled  to  recover  the  In- 
tlemnlty  claimed  by  him.  The  reply,  as 
amended,  traversed  the  material  allegations 
of  the  answer,  and  avers  that  the  agent  of 
appellant  knew,  when  the  policy  was  issued, 
of  appellee's  lameness;  and  this  averment 
of  knowledge  on  the  part  of  the  agent  is  de- 
nied by  the  rejoinder.  Upon  the  issues  thus 
joined  the  case  went  to  trial,  and  the  Jury 
returned  a  verdict  in  appellee's  favor  for 
$250.  Thereafter  appellant  filed  grounds,  and 
entered  motion  for  a  new  trial,  which  the 
lower  court  refused;   hence  this  appeal. 

It  is  contended  by  counsel  for  appellant 
that  parol  evidence  was  Inadmissible  to  es- 
tablish a  waiver  of  the  provision  of  the 
contract  that  "it  does  not  insure  any  maimed 
or  crippled  person,"  and  that,  as  appellee  is 
a  cripple,  the  Jury  should  have  been  Instruct- 
ed peremptorily  to  find  for  appellant.  We 
are  unwilling  to  accept  this  view  of  the  case, 
for  it  seems  to  be  the  more  recent  policy 
of  the  courts  In  most  of  the  states  to  hold 
that,  wliere  an  insurance  agent  has  general 
powers,  and  not  only  solicits,  but  is  the  sole 
Judge  as  to  whether  he  will  take,  the  risk, 
his  knowledge  In  respect  to  the  nature,  con- 
dition, or  extent  of  the  risk  is  that  of  the 
company  wliich  he  represents.  And  It  has 
even  been  held  that  such  an  agent  may 
waive  the  stipulations  In  a  policy  Issued  by 
liim,  and  the  company  will  be  bound  thereby. 
Hartford  Insurance- Co.  v.  Haas,  87  Ky.  531, 
9  S.  W.  720.  2  L.  R.  A.  64;  Phoenix  Ins.  Co. 
V.  Spiers  &  Thomas,  87  Ky.  285,  8  S.  W.  453; 
Pha>nl.x  Ins.  Co.  v.  Phillips,  16  Ky.  Law  Rep. 
122.  In  the  case  of  the  Travellers'  Ins.  Co., 
etc.,  V.  Ebert,  47  S.  W.  865,  which  was  an  ac- 
tion brought  by  a  woman  to  recover  on  an  ac- 
cident policy  for  injuries  received  and  loss  of 
time  resulting  therefrom,  it  being  expressed  in 
the  policy  that  recovery  might  be  had  by  the 
person  Injured  for  loss  of  time  occasioned  by 
iiijuries  resulting  from  accidental  means,  ez- 
orpt  in  the  case  of  females,  whom  It  insur- 
ed against  death  only,  this  court,  upon  the 
evidence  furnished  by  the  record  that  the 
ag:ent  of  the  company  had,  notwithstanding 
the  provisions  of  the  policy,  contracted  to 
insure  the  appellee,  Ebert,  against  loss  of 
time,  said:  "It  is  insisted  by  appellant  that 
the  agent,  Pemberton,  had  no  authority  to 
make  such  a  contract  as  the  one  claimed  by 
appellee,  and,  further,  that,  as  the  contract 
contained  the  exception  mentioned,  she  must 
be  bound  thereby.  It  Is  evident  that  the 
agent  was  authorized  to  issue  accident  poli- 


cies of  some  kind,  and  it  nowhere  appears 
that  appellee  had  any  notice  or  information 
to  the  effect  that  his  power  in  tliat  respect 
was  limited;  hence  we  are  of  the  opinion 
that  appellant  is  bound  by  the  representa- 
tions and  contract  in  respect  to  insurance 
made  by  any  agent  authorized  to  make  any 
contract  for  Insurance.  •  •  *  The  face 
of  the  receipt  clearly  shows  that  the  agent 
knew  the  Insured  was  a  female,  and  he  spe- 
cifically Insured  her  against  loss  of  time,  and 
it  would  be  a  harsh  and  unreasonable  rule 
that  would  require  her  or  her  son,  who  acted 
to  some  extent  for  her,  to  examine  the  ticket 
fully,  to  see  whether  it  was  a  palpable  con- 
tradiction of  the  contract  entered  into  verbal- 
ly and  also  reduced  to  writing.  No  sncb 
diligence  should  be  required  of  a  person  In 
the  hurry  of  travel.  •  •  •"  So,  In  view 
of  the  authorities  referred  to,  we  are  con- 
strained to  hold  that  if  Rogers,  appellant's 
agent,  at  the  time  he  delivered  to  appellee 
the  policy  sued  on,  knew  that  he  was  maimed 
or  a  cripple,  the  provision  in  the  policy  in- 
tended to  exclude  cripples  was  waived  in  his 
case,  and  we  think  that  appellant  is  estop- 
ped to  deny  the  waiver. 

It  was  for  the  jury  to  determine  from  the 
evidence  presented  whether  the  agent  had 
such  knowledge  or  not,  and,  though  he  denied 
having  any  knowledge  thereof,  appellee  tes- 
tified that  he  walked  in  before  him  with  ills 
usual  limp,  and  that  upon  reaching  the  ticket 
office  window  he  laid  his  cane  on  the  base  or 
shelf  thereof  In  plain  view  of  the  agent  From 
these  facts  the  Jury  doubtless  found  that  the 
agent  saw,  and  had  opportunity  to  know  of, 
appellee's  crippled  condition;  and,  upon  the 
other  hand,  that  the  latter  did  not  know,  and 
had  no  means  of  learning  of^  the  provision 
of  the  policy  Intended  to  exclude  persons 
of  his  class  from  its  benefits,  as  he  took 
the  passenger  train  Immediately  after  receiv- 
ing It  for  the  purpose  of  going  to  Louisville. 
We  are  of  opinion,  however,  that  the  lower 
court  erred  in  permitting  the  witness  Stone 
to  testify  as  to  the  conversation  that  occurred 
between  himself  and  appellant's  agent,  Rog- 
ers, after  the  delivery  of  the  policy  to  appel- 
lee, and  after  his  Injury,  In  which  he  says 
Rogers  Informed  him  that  "he  knew  when  be 
sold  the  ticket  that  HoUoway  was  lame;  that 
it  was  because  he  had  had  so  many  accidents, 
and  been  so  unfortunate,  that  he  asked  him  if 
he  did  not  want  an  accident  ticket;  that  a 
man  who  had  had  so  many  accidents  ought 
to  have  accident  Insurance."  This  evidence 
was  clearly  Incompetent,  and  necessarily  prej- 
udicial to  appellant.  In  commenting  on  the 
declarations  of  agents,  and  the  extent  to  which 
they  may  bind  the  principal,  Mr.  Meachem, 
In  his  very  excellent  work  on  Agency,  says: 
"So  the  statements,  representations,  or  ad- 
missions must  have  been  made  in  reference 
to  the  subject-matter  of  his  agency.  The 
mere  idle,  desultory,  or  careless  talk  of  the 
agent  having  no  legitimate  reference  or  bear- 
ing upon  the  business  of  his  principal,  cannot 
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be  binding  upon  the  lattw;  and  the  state- 
ments, representations,  or  admissions  moat 
liave  been  made  by  the  agent  at  the  time  of 
the  transaction,  and  even  trhile  he  was  actual- 
ly engaged  in  the  performance,  or  so  soon 
after  as  to  be  in  reality  a  part  of  the  transac- 
tion; or,  to  use  the  common  expression,  tbey 
must  bare  been  a  part  of  the  res  gests.  If, 
on  the  otber  hand,  they  were  made  before  the 
performance  was  undertaken,  or  after  it  was 
completed,  or  while  the  agent  was  not  en- 
gaged in  the  performance,  or  after  his  author- 
ity bad  expired,  they  are  not  admissible. 
In  such  a  case  tbey  amount  to  a  mere  nar^ 
ratlvie  of  the  past  transaction,  and  do  not 
bind  the  principal.  The  reason  is  tliat,  while 
the  agent  was  authorized  to  act  or  speak  at 
the  time,  or  within  the  scope  of  his  authority, 
he  is  not  authorized  at  a  subsequent  thne 
to  narrate  what  he  had  done,  or  how  be  did 
it"  Meachem  on  Agency,  §  714;  Greenleaf 
Et.  it  113-114.  In  Davis  v.  Whitsides,  1 
Dana,  177,  25  Am.  Dec.  138,  It  is  said:  "The 
circuit  court  erred  in  instructing  the  Jury  that, 
if  Miller  was  either  the  partner  or  agent  of 
the  plaintiff,  his  [Miller's]  statement,  as  prov- 
ed by  another,  was  competent  evidence 
against  the  plalntift.  An  aclmowledgment  of 
an  agent  is  not  admissible  as  proof  against 
his  constituent,  unless  it  formed  a  part  of  tlie 
res  gestae."  But  a  more  recent  decision  in 
point  is  to  be  found  in  Hartford,  etc.,  t. 
Hayden'B  Adm'r,  90  Ky.  41,  13  S.  W.  686, 
wherein  it  is  said:  "The  appellees  were  im- 
properly allowed  to  prove  some  statements  of 
Pursley  relative  to  insuring  the  deceased, 
made  after  it  bad  been  affected.  The  acknowl- 
edgments of  an  agent,  made  subsequent  to 
the  transaction  in  which  he  acted  as  agent, 
cannot  be  proven  against  the  principal.  They 
are  not  a  part  of  the  res  gestae.  •  •  •" 
We  can  conceive  of  no  state  of  case  that 
would  have  Justified  the  lower  court  In  ad- 
mitting proof  of  these  statements  of  the 
agent,  unless  the  agent  bad  been  Introduced 
as  a  witness  by  appellant  to  testify  as  to 
what  occurred  when  the  contract  of  insurance 
was  made  with  appellee,  in  which  event,  upon 
cross-examination,  counsel  for  appellee  might 
have  asked  him  whether  he  made  to  Stone 
the  statements  testified  to  by  the  latter,  and 
upon  bis  denial  thereof  Stone  might  have  been 
Introduced  by  appellee  to  contradict  him;  but 
even  then  it  would  have  been  the  duty  of 
the  court  to  instruct  the  Jury  that  the  testi- 
mony could  be  considered  by  them  only  for 
the  purpose  of  affecting  the  credibility  of  the 
agent  as  a  witness. 

We  find  no  error  in  the  giving  or  refusing 
of  instructions  by  the  lower  court,  but  for  the 
error  committed  in  admitting  proof  of  the 
conversation  between  the  witness  Stone  and 
appellant's  agent,  Rogers,  the  Judsmont  is  re- 
versed, and  cause  remanded,  with  directions 
to  the  lower  court  to  set  aside  the  verdict  of 
the  Jury,  and  grant  appellant  a  new  trial,  and 
for  such  other  proceedings  as  may  not  be  in- 
consistent with  tbe  opinion  herein. 


SUMMERS  BROS.  T.  BLAND. 

(Court  of  Appeals  of   Kentodcy.     March    19, 
1903.) 
HARMLBSS  KRaOB. 
1.  In  an  action  against  the  individual  mem- 
bers of   a   pai-tuership,   an   instraction   that   ao 
agreement   oetween   plaintiff   and    one    of    the 
partners  to  accept  the  iatter's  individual  note 
m  payment  of  the  debt  sued  on  was  without 
consideration,   and.  did  not  release  defendants 
from  liability,  was  not  prejudicial  error,  there 
being  no  proof  that  any  such  note  was  ever 
received   by   plaintiff,   or  accepted  by  him   in 
lieu  of  the  partnership  liability. 

Appeal  from  Circuit  Court  Hardin  County. 

"Not  to  be  oflScially  reported." 

Action  by  W.  H.  Bland,  as  surviving  part- 
ner of  the  firm  of  Bland  &  Summers,  against 
D.  C.  and  W.  P.  Summers.  From  a  Jodg- 
ment  for  plalntifF,  defendants  appeaL  Af- 
firmed. 

Lewis  McQuown  and  S.  M.  Payton,  for  ap- 
pellants. L.  A.  Faurest  and  W.  H.  Marriott 
for  appellee. 

O'REAB,  J.  During  1897  and  1898  two 
firms  of  copartners  were  engaged  in  Hardin 
county  in  buying,  feeding,  and  selling  cattle. 
One  was  composed  of  appellee,  W.  H.  Bland, 
and  L.  B.  Summers,  which  was  styled  "Bland 
&  Summers";  the  otber  of  the  said  L.  B. 
Summers  and  bis  two  brothers,  D.  C.  Sum- 
mers and  W.  P.  Summers.  The  last-named 
firm  was  styled  "Summers  Bros."  L.  B. 
Summers  was  the  manager  of  the  firm  of 
Summers  Bros.  During  the  years  named 
Bland  &  Summers,  it -is  claimed,  sold  cattle 
and  feed  and  advanced  money  to  Summers 
Bros,  to  the  amount  of  $2,826.26.  In  the 
year  1899  L.  B.  Summers  became  a  bank- 
rupt, and  was  discharged  as  such.  Appellee. 
Bland,  as  surviving  partner,  thereupoa 
brought  this  suit  against  D.  C.  and  W.  P. 
Summers  to  recover  from  them,  as  members 
of  the  late  firm  of  Summers  Bros.,  the  bal- 
ance of  tbe  above-named  account  subject  to 
certain  admitted  credits.  The  answer  of  two 
paragraphs  pleaded,  first,  a  denial  that  the 
Items  charged,  or  any  of  them,  had  been  sold 
or  furnished  to  tbe  firm  of  Summers  Bros.: 
and,  second,  that  appellee  and  L.  B.  Sum- 
mers had  a  settlement  by  which  and  in 
which  all  the  items  sued  for  were  embraced, 
and  merged  in  the  individual  note  of  L.  B. 
Summers  to  appellee,  which  he  "had  accept- 
ed and  received."  Appellants'  proof  was  di- 
rected to  show  that  the  sales  of  tbe  cattle 
charged  had  been  by  Bland  &  Summon  to 
L.  B.  Summers  personally,  and  that  he  had 
sold  them  to  D.  C.  and  W.  P.  Summers  In 
part  payment  of  a  debt  he  was  owing  them. 
A  Jury  was  called,  whose  verdict  was  against 
appellants. 

We  think  tbe  proof  clearly  sustains  the 
verdict  The  instructions  given  to  the  Jury 
by  the  circuit  Judge  were  apt  and  proper,  un- 
less it  was  the  sixth,  which  is  especially  criti- 
cised by  appellants.  It  is  as  follows:  "If 
the  Jury  believe  from  the  evidence  that  Sam- 
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mers  Broa.  were  Indebted  to  Bland  &  Sum- 
mers the  amount  sued  for  herein,  or  any 
part  thereof,  any  agreement  that  plaintiff 
may  have  made,  if  any  such  was  made,  to 
look  to  L.  B.  Summers  alone  therefor,  or  to 
accept  his  Individual  note  therefor,  was  with- 
out consideration,  and  did  not  release  defend- 
ants from  their  liability  If  there  was  such 
liability."  This  court  has  held  that  an  ac- 
count against  a  partnership  may  be  merged 
and  satisfied  by  the  creditor's  taking  the  note 
of  one  of  the  copartners,  provided  it  was  the 
intention  of  the  parties  that  the  others  should 
be  released,  and  the  note  was  so  accepted 
and  received  by  the  creditor.  Sneed  t. 
Wlester,  2  A.  K.  Marsh.  277;  Patterson  t. 
Chalmers,  7  B.  Mon.  697;  Macklln's  Kx'r  ▼. 
Grutcher,  6  Bush,  401,  99  Am.  Dec.  680. 
Without  discussing  the  auffidaicy  of  appel- 
lants' plea  on  this  point  (of  which  sufficiency 
-we  have  grave  doubt),  the  court  Is  of  opinion 
that  there  was  a  complete  failure  of  proof  to 
sustain  it  The  note  claimed  by  L.  B.  Sum- 
mers to  have  been  delivered  to  appellee  was 
not  shown  to  have  been  received  by  him  at 
all;  nor  was  it  shovrn,  or  attempted  to  be, 
that  appellee  accepted  it  In  lieu  of  the  lia- 
bility of  Summers  Bros.  The  Instruction 
complained  of  was,  therefore,  not  prejudicial 
to  appellants. 

The  Judgment  is  affirmed. 


HUOHBS  y,   ROBERTS,   JOHNSON   ft 
RAND  SHOB  00. 

(Court  of  Appeals  of  Kentucky.     March   18, 
1903.) 

GUARANTY— NOTICE  OP  ACCBPTANCB— 
WAIVER. 
1.  Where  an  agreement  of  guaranty  contain- 
ed the  express  provision  that  notice  of  accept- 
ance was  waived,  and  that  it  was  to  contiuae 
in  force  till  revoked  by  notice  in  writing,  it 
was  not  necessary  to  inform  the  gnarantor  of 
the  acceptance  of  the  gnaran^  before  extend- 
ing credit  under  it. 

Appeal  from  Circuit  C!omt,  Ballard  Ck>iin- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  RolDerts,  Johnson  &  Rand 
Shoe  Ck>mpany  against  H.  Hughes.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Oeo.  W.  Reeves  and  F.  L.  Turner,  for  ap- 
pellant   L  B.  Conley,  for  appellee. 

BT7RNAM,  C.  J.  Appellee,  Roberta,  John- 
son ft  Rand  Shoe  Company,  brought  this  suit 
against  the  appellant,  H.  Hughes,  alleging,  in 
substance,  that  It  sold  and  delivered  to  J. 
L.  Hughes  merchandise  of  the  valoe  of  $1,- 
334.46,  beginning  on  the  29th  of  December, 
1898,  on  which  he  paid  at  various  times  sums 
aggr^atlng  |800,  leaving  a  balance  due  it  of 
$534.45;  and  that,  to  enable  J.  L.  Hughes  to 
buy  these  goods  on  credit,  J.  L.  Hughes  and 
H.  Hmheg  executed  and  delivered  the  follow- 
ing written  guaranty  to  them: 


"Roberts,  Johnson  &  Rand  Shoe  Ca,  St 
Louis,  Ma— Gentlemen:  In  compliance  with 
your  request  for  a  guaranty  of  the  tenor  fol- 
lowing, to  establish  with  you  credit  for  J. 
li.  Hughes  of  Wicklifle,  Ky„  and  In  consid- 
eration of  $1.00  to  us  in  hand  paid  by  you,  the 
receipt  and  sufficiency  of  which  is  hereby  ac- 
knowledged, we  hereby  unconditionally.  Joint- 
ly and  severally  guarantee  payment  of  what- 
ever said  party  shall  at  any  time  be  owing 
you,  whether  heretofore  or  hereafter  con- 
tracted. The  guaranty  la  to  take  effect  with- 
QOt  notice  of  its  acceptance  (which  Is  hereby 
waived),  and  is  to  be  an  open  guaranty  and 
Is  to  continue  In  full  force,  notwithstanding 
any  renewals  or  extensions  granted  by  you, 
without  obtaining  our  previous  consent  there- 
to, and  until  expressly  revoked  by  notice  to 
that  rffect  in  writing  from  us  to  you.  Noti- 
fication of  said  party's  default  is  hereby 
waived,  but  our  liability  hereunder  is  not  to 
exceed  the  sum  of  $1,000.00  at  any  one 
time.  It  is  mutually  understood  that  this 
guaranty  is  to  bind  the  party  who  signs  it, 
whether  the  same  be  signed  by  any  other 
party  or  not 

"Dated  this  29th  day  <Mt  December,  1896. 
"J.  L.  Hughea 
"H  Hughes." 

The  defendant  H.  Hughes,  In  his  answer, 
says  that  he  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the 
account  sued  on  is  correct,  and  therefore 
denies  that  J.  L.  Hughes  bought  the  goods 
sued  on.  Second.  He  alleges  that  If  they 
were  purchased,  aa  set  out  In  plaintifTs  peti- 
tion, that  they  had  been  fully  paid  for. 
Third.  He  denies  his  liability  for  the  balance 
alleged  to  be  due.  The  affirmative  averments 
of  the  answer  were  denied  by  reply,  and  a 
trial  before  a  Jury  resulted  in  a  verdict  pur- 
suant to  a  peremptory  instruction,  in  favor  of 
the  plaintiff  for  the  balance  alleged  to  be  due. 

Upon  the  trial  J.  L.  Hughes  testified 
that  he  had  purchased  from  plaintiff  about 
$700  worth  of  goods  before  the  guaranty 
sued  on  was  executed,  and  that  after  that 
date  be  bought  the  goods  set  out  hi  the  Item- 
ized statement  filed  with  plaintiff's  petition; 
that  he  had  received  credit  for  all  the  pay- 
ments made  by  him;  and  that  he  still  owed 
the  plaintiff  a  balance  of  $534.45.  The  only 
ground  relied  on  for  a  reversal  of  the  Judg- 
ment rendered  pursuant  to  the  verdict  of  the 
Jury  la  that  the  testimony  did  not  show  any 
notice  of  the  acceptance  of  the  guaranty  by 
appellee  before  credit  was  given  to  J.  L. 
Hughes. 

The  rule  In  this  state  as  to  ordinary  guaran- 
ties by  one  person  of  the  credit  of  another  is 
well  stated  in  Lowe  v.  Beckwlth,  63  Ky.  184, 
68  Am.  Dec.  659,  in  these  words:  "Notice  to 
the  guarantor  of  its  acceptance  and  an  In- 
tention to  act  under  it  in  pursuance  of  Ita 
terms  is  necessary,  because  it  is  In  the  nature 
of  a  proposition  where  the  party  addressed 
may  accept  or  reject  at  his  option,  and  ontil 
acceptance  does  not  constitute  a  contract  be- 
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tween  the  parties."  See,  also,  Ford,  Eaton  ft 
Co.  Y.  Harris  (Ky.)  48  8.  W.  196;  Oreer 
Machine  Co.  t.  Sears  (Ky.)  86  S.  W.  521. 
But  the  guaranty  sued  on  In  tbla  proceeding 
Is  far  more  sweeping  In  Its  terms  than  those 
in  any  of  the  cases  In  which  this  rule  Is 
announced.  It  expressly  stlpcdates  that  no- 
tice of  Its  acceptance  Is  waived,  and  that  it 
was  to  continue  in  full  force  until  expressly 
revoked  by  notice  to  that  effect  in  writing. 
The  only  limitation  upon  appellant's  liability 
is  that  it  should  not  exceed  $1,000  at  any  one 
time.  There  is  no  suggestion  that  appellant 
Is  not  sol  Juris,  and  no  legal  reason  given 
why  he  could  not  agree  to  dispense  with  no- 
tice of  the  acceptance  of  his  guaranty.  We 
are  therefore  of  the  opinion  that  the  trial 
court  did  not  err  in  its  peremptory  instmc- 
tion  to  find  for  the  plaintiff. 
Judgment  affirmed. 


WESTERN   UNION   TBLEORAPH   CO.   T. 
PARSONS. 

(Court  of  Appeals  of  Kentucky.     March   18, 
190S.) 

TELEGRAUS-TRANSHISSION  AND  DELIVERT— 
DELAY  —  NEOLIOENCE  —  EXCUSE  —  PLEAD- 
INO— INSTRUCTION— INTRODUCTION  OF  BVI- 
DENCB— DISCRETION. 

1.  A  delaj  of  27  hours  by  a  telegraph  com- 
pany in  transmitting  a  messofcp  to  a  place  22 
miles  distant,  not  shown  by  it  to  be  due  to  the 
act  of  Ood,  the  fault  of  the  sender,  or  other 
matters  beyond  its  control,  is  unreasonable, 
and  the  jury  are  properly  told  it  makes  the 
company  liable  for  damages. 

2.  Though  a  petition  does  not  charge  negli- 
gence in  transmitting  a  message,  but  only  in 
delivering  it,  yet  the  pleadings  will  sustain  a 
judgment  on  the  ground  of  negligent  transmis- 
sion, the  answer,  after  denying  the  allegations 
of  the  petition,  adding  that  defendant  denies 
that  it  was  negligent  in  transmission  or  deliv- 
ery of  the  message,  and  both  parties  on  the 
trial  treating  the  issue  as  made. 

8.  Where  a  message  is  sent  to  a  mother  an- 
nouncing the  death  of  her  son,  and,  but  for 
negligent  delay  in  transmitting  it,  she  could,  by 
private  conveyance,  have  reached  the  place  iu 
time  for  the  funeral,  or  by  telegram  have  had 
it  delayed  till  her  Arrival  by  train,  the  com- 
pany is  liable  for  damages. 

4.  It  is  in  the  discretion  of  the  court  to  al- 
low plaintiff,  after  announcing  through,  to  In- 
troduce other  testimony  before  anything  else 
is  done. 

6.  That  a  telegraph  company  has  no  messen- 
gers at  its  oOlce,  and  its  agent  is  not  allowed 
to  leave  its  ofllce,  is  no  excuse  for  delay  in  de- 
livering a  message. 

6.  It  is  no  excuse  for  delay  in  transmission 
of  a  message  that  there  are  two  places  in  the 
state  of  the  same  name  as  that  to  which  the 
message  is  to  be  sent,  the  agent  having  been 
told,  when  the  message  was  delivered  to  him, 
to  which  place  it  was  to  be  sent. 

Appeal  from  Circuit  Court,  Pulaski  Oounty. 

"Not  to  be  ofHclally  reported." 

Action  by  Mandy  Parsons  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Richards  &  Richards  and  O.  H.  ft  R.  B. 
Waddle,  for  appellant  W.  S.  Pryor  and  V. 
r.  Smith,  for  appellee. 


HOBSON,  J.  Plaintiff,  Mandy  Parsons, 
who  resides  at  Greenwood,  Ky..  was  the 
mother  of  George  Parsons,  who  resided  at 
Jellico,  Tenn.  George  Parsons  died  on  the 
evening  of  May  23,  1901,  about  9  o'clock. 
On  the  next  morning,  between  6  and  7  o'clock, 
his  wife,  Julia  Parsons,  sent  the  following 
telegram  to  his  mother: 

"Jellico,  Tenn.,  May  24,  1901. 
"Mandy  Parsons,  Greenwood,  Ky. 

"George  died  yesterday.  Body  can't  be 
shipped.    Burial  at  Jellico.    Julia   Parsons." 

The  distance  from  Jellico  to  Greenwood  la 
only  about  22  miles;  but  the  message  was 
sent  to  LonisTiUe  from  Jellico,  and  forward- 
ed from  there.  It  did  not  reach  Jellico  until 
about  8:30  a.  m.  on  the  morning  of  May  25tb, 
and  was  not  delivered  to  Mrs.  Parsons  until 
10  o'clock  that  morning.  She  lived  in  Green- 
wood, and,  according  to  her  testimony,  about 
200  yards  from  the  telegraph  olHce,  or,  ac- 
cording to  the  testimony  of  the  agent,  alMUt 
500  yards  from  it  In  the  meantime,  how- 
ever, Julia  Parsons  having  beard  nothing 
from  the  mother,  and  the  body  being  In  bad 
condition,  burled  her  husband  about  4  o'clock 
on  the  evening  of  May  24tb.  Mrs.  Mandy 
Parsons  filed  this  suit  to  recover  damages 
for  the  neglect  in  the  delivery  of  the  mes- 
sage. It  was  agreed  on  the  trial  that  if  the 
message  had  been  delivered  promptly  she 
could  not  have  taken  any  train  that  would 
have  carried  her  to  Jellico  by  4  o'clock  that 
evening,  the  time  when  the  funeral  took 
place.  But  it  was  also  shown  that  there  was 
a  fair  road  between  the  two  places,  and  that 
on  her  last  visit  to  her  son  she  had  returned 
home  by  this  road  by  private  conveyance. 
It  was  also  shown  that  the  reason  that  the 
burial  took  place  at  4  o'clock  on  May  24th 
was  that  Mrs.  Parsons  had  not  come;  they 
had  not  heard  from  her;  the  condition  of  the 
corpse  was  gettiug  bad;  but  they  could  have 
delayed  until  the  next  day,  and  would  have 
done  so  but  for  the  failure  to  hear  anything 
from  her.  Mrs.  Parsons  testified  that  wheu 
she  got  the  message  she  did  not  observe  at 
first  that  it  was  dated  the  day  before,  and 
she  began  getting  ready,  evidently  with  a 
view  of  taking  the  train,  but  when  she  saw 
the  date  of  the  message  thought  it  was  too 
late  to  go.  If  she  bad  gone  on  the  next 
train  she  would  have  reached  Jellico  some 
time  that  night  The  court  instructed  the  Ju- 
ry as  follows:  "If  you  believe  from  the  evi- 
dence that  the  message  read  In  evidence  was 
delivered  to  and  accepted  by  the  defendant  at 
Jellico,  Tenn.,  on  May  24,  1901,  at  about  6-.30 
a.  m.,  which  it  undertook  to  transmit  and  de- 
liver to  the  plaintiff  at  Greenwood,  Ky.,  and 
that  said  message  was  not  transmitted  and 
delivered  to  the  plaintiff  until  about  10  o'clock 
a.  m.  on  May  25,  1901,  and  it  by  the  delay 
of  the  defendant  In  transmitting  and  deliver- 
ing said  message  plaintiff  was  prevented 
from  being  present  at  the  funeral  or  burial 
of  her  son,  you  will  find  for  tbe  plaintiff 
such  a  sum  in  damages  as  you  may  believe 
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from  the  evidence  will  fairly  compensate  her 
for  the  mental  anguish  to  her,  if  any,  caused 
by  the  failure  to  deliver  the  message,  provid- 
ed your  finding  will  not  exceed  $1,500;  and, 
unless  you  so  believe  from  the  evidence,  you 
-will  find  for  the  defendant." 

It  is  objected  that  the  instruction  assun> 
ed  the  defendant's  negligence;  that  It  sub- 
mits an  issue  not  raised  by  the  pleadings; 
and  that  it  was  erroneous  In  submitting  to 
the  Jury  whether  the  plaintiff  by  the  delay 
was  prevented  from  being  present  at  the 
funeral  or  burial  of  her  son.  It  was  the  duty 
of  the  defendant  to  transmit  and  deliver  the 
message  in  a  reasonable  time.  If  it  failed  to 
do  so,  prima  facie  it  was  guilty  of  negligence. 
If  the  delay  was  due  to  the  act  of  God  or 
the  fault  of  the  sender  of  the  message,  or 
other  matters  beyond  Its  control,  the  burden 
was  on  the  defendant  to  show  these  things, 
and  when  it  failed  to  do  so  the  court  properly 
told  the  Jury  that,  If  there  was  a  delay  of 
something  like  27  hovan  In  transmitting  the 
message,  the  defendant  was  liable,  for  snch 
a  delay  is  unreasonable. 

It  Is  urged  that  the  petition  did  not  charge 
negligence  in  transmitting  the  message  from 
Jelllco  to  Greenwood,  but  only  charged  neg- 
ligence in  delaying  to  deliver  it  after  It  reach- 
ed Greenwood.  It  Is  tmnecessary  to  deter- 
mine now  what  is  a  proper  construction  of 
the  petition,  for  the  defendant  by  its  answer, 
after  denying  the  allegations  of  the  petition, 
added  this:  "It  denies  •  •  •  that  It  was 
guilty  of  any  negligence  or  carelessness  In 
the  transmission  or  delivery  of  said  message," 
and  on  the  trial  of  the  case  and  in  its  prepara- 
tion both  parties  treated  the  issue  as  made, 
whether  there  was  any  negligence  on  the  part 
of  the  defendant  in  the  transmission  of  the 
message  to  Greenwood,  or  in  its  delivery  aft- 
er It  reached  there. 

It  was  held  by  the  Court  of  Appeals  of  Tex- 
as in  Western  Union  Telegraph  Co.  v.  Hend- 
ricks, 63  S.  W.  341,  that  where  a  message 
was  sent  to  a  father  announcing  the  sickness 
of  his  son,  and  he  could  not  have  reached 
tbe  son  before  be  died  if  the  message  had 
been  promptly  delivered,  a  delay  in  deliver- 
ing the  message  would  not  warrant  a  recov- 
ery of  damages  for  the  failure  to  reach  the 
son  before  his  death.  It  was  also  held  by 
this  court  in  Taliferro  v.  Western  Union  Tel- 
egraph Co.,  64  S.  W.  825,  that,  where  a  new 
agency  must  have  acted  if  the  telegram  had 
been  delivered,  damages  could  not  be  recov- 
ered for  things  dependent  upon  the  action  of 
such  new  agency.  But  neither  of  these  deci- 
sions seems  to  as  In  point  here.  The  death 
of  the  son  in  the  Texas  case  was  the  act  of 
God,  and,  it  turning  out  that  In  no  event  the 
plaintiff  could  have  reached  his  son  before 
death,  damages  were  properly  refused  for  his 
failure  to  reach  his  son,  because  the  delay  in 
the  message  was  not  the  proximate  cause  of 
this.  In  this  case,  if  the  message  bad  been 
delivered  in  time,  there  was  no  new  agency 
to  act.  The  message  was  to  Mrs.  Parsons. 
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When  It  was  not  delivered  to  her  promptly 
she  was  deprived  of  all  opportunity  to  act, 
either  by  going  to  her  son  by  private  convey- 
ance or  by  telegraphing  for  them  to  wait  for 
her  coming.  If  she  could  reasonably  have 
gotten  to  her  son  before  the  burial  If  the 
message  had  been  promptly  delivered,  it  was 
proper  for  tlie  court  to  submit  to  the  Jury 
whether  she  was  deprived  of  this  privilege 
by  the  defendant's  delay  in  transmitting  the 
message.  In  the  Taliferro  Case  the  tele- 
gram was  of  mere  Inquiry,  but  in  this  case 
the  message  bore  information  of  the  greatest 
importance  to  a  mother,  and  it  might  as 
plausibly  be  argued  that  there  could  be  no 
recovery  In  any  case  like  this  where  the  mes- 
sage was  not  delivered  in  time,  because  it 
could  never  be  known  what  the  receiver  of 
the  message  would  have  done  if  the  message 
had  been  promptly  delivered.  The  testimony 
taken  by  the  appellant  and  read  by  the  ap- 
pellee on  the  trial,  which  is  uncontradicted, 
shows  that  the  body  could  have  been  retained 
until  appellee  arrived,  so  that  she  might  be 
present  at  the  burial. 

The  appellant  took  the  depositions  of  Julia 
Parsons  and  of  C.  G.  Lambdin,  who  sent  the 
message  for  her,  and  after  appellee  announ- 
ced through  on  the  trial,  but  before  anything 
further  was  done,  she  asked  leave  to  read 
these  depositions  on  her  behalf.  The  court 
allowed  this  done.  If  the  testimony  had  been 
'offered  before  appellee  announced  through  no 
question  would  probably  be  made  as  to  its 
admissibility;  and  it  was  discretionary  in 
the  court  to  allow  other  testimony  to  be  giv- 
en after  the  plaintiff  announced  through  and 
before  anything  else  was  done. 

The  defendant  offered  to  prove  by  the 
agent  at  Greenwood  that  he  had  no  porter; 
that  by  the  rules  of  the  company  he  was  not 
allowed  to  leave  his  office;  and  that  the 
delay  in  delivering  the  message  after  he  bad 
received  it  from  8:30  to  10  o'clock  was  due 
to  this.  This  evidence  was  properly  refus- 
ed. It  Is  the  duty  of  a  telegraph  company  to 
deliver  messages,  and  it  cannot  shield  itself 
from  this  duty  by  providing  that  the  agent 
must  not  leave  his  office.  When  it  receives 
messages  to  be  delivered  at  a  certain  office 
It  must  furnish  reasonable  facilities  for  deliv- 
ering the  messages.  It  was  held  in  Western 
Union  Telegraph  Company  v.  Crlder  (Ky.)  54 
S.  W.  963,  that  a  company  might  make  rea- 
sonable rules  for  the  conduct  of  Its  business 
In  accordance  with  the  volume  done,  and  that 
it  was  not  bound  to  keep  night  offices  open 
In  small  places  where  the  business  would  not 
Justify  it  But  this  cannot  be  extended  so  as 
to  excuse  the  company  for  the  failure  to  de- 
liver promptly  messages  during  business 
hours,  and  when  its  office  Is  kept  open. 

It  appears  from  the  testimony  of  the  agent 
of  the  defendant  who  received  the  message 
that  he  was  told  by  the  sender  that  Green- 
wood was  on  the  Cincinnati  Southern  Rail- 
road, and  the  agent  wrote  the  message  out 
If  he  failed  to  put  on  the  message  a  suffl- 
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cient  direction,  or  to  send  it  to  tbe  proper 
place,  it  was  not  tbe  fault  of  tbe  sender. 
There  are  two  places  called  Greenwood  in 
Kentucky— one  In  Warren  county,  and  the 
other  in  Pulaski  county,  on  tbe  Cincinnati 
Southern  Railroad.  The  agent  was  told  when 
tbe  message  was  delivered  to  him,  according 
to  his  own  statement,  that  tbe  latter  was 
tbe  place  tbe  message  was  to  go,  and  It  was 
bis  own  fault  if  be  did  not  send  it  correctly, 
or  so  send  it  that  it  would  reach  tbe  point  he 
was  told  it  was  destined  for.  There  was, 
therefore,  nothing  in  this  to  submit  to  the 
Jury. 

Tbe  verdict  is  large,  but  not  so  palpably  ex- 
cessive or  against  tbe  evidence  as  to  lustlfy 
us  in  disturbing  it. 

Judgment  afhrmed. 


MATTINGLT'S  TRUSTEE  t.  MATTINQLT. 

(Conrt  of  Appeals  of  Kentucky.     March   18, 
1903.) 

ASSIGNMENT    FOR   CRBDITORS-SURCHAROINO 

ACCOUNTS— ALLOWANCE  OF  AT- 

TORNBT'S  FBB3. 

1.  Where  an  assignor  for  creditors  employed- 
attorneys  to  surcharge  tbe  accounts  of  the  as- 
signee, and  their  efforts  resulted  in  substan- 
tial benefit  to  the  estate  and  its  creditors,  it 
wag  proper  for  the  court  to  allow  them  a  rea- 
sonable sum  out  of  the  estate  for  their  serv- 
ices. 

2.  A  direct  allowance  to  attorneys  employed 
to  surcharge  tiie-  acconuts  of  an  assignee  for 
creditors  could  not  be  defeated  by  any  subse- 
quent arrangement  made  by  the  assignor  with 
his  assignee. 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  offldally  reported." 

Proceeding  by  the  Columbia  Finance  & 
Trust  Company  to  settle  Us  accounts  as  as- 
signee of  B.  F.  Mattlngly.  From  a  Judg- 
ment allowing  a  fee  to  attorneys  employed 
by  tbe  assignor  to  surcharge  tbe  assignee's 
accounts,  and  order  to  pay  over  tbe  same,  the 
assignee  appeals.    Aflarmed. 

Ben  Spalding  and  Richards  &  Ronald,  for 
appellant    H.  W.  Rives,  for  appellee. 

BARKER,  J.  On  the  19th  day  of  July, 
1894,  B.  F.  Mattlngly,  being  Insolvent,  In  or- 
der to  provide  for  an  equitable  distribution 
of  his  estate  among  his  creditors,  executed 
and  delivered  to  the  appellant,  the  Columbia 
Finance  &  Trust  Company,  a  deed  of  assign- 
ment for  their  benefit.  Tbe  assigned  estate 
consisted  of  some  1,500  acres  of  land,  and  a 
small  distillery  In  Marlon  county,  Ky.,  and 
whisky  In  bond.  There  was  a  mortgage  on 
ail  this  property  to  tbe  Columbia  Finance  & 
Trust  Company,  to  secure  an  Indebtedness 
of  B.  P.  Mattlngly  to  It,  of  ?»,000.  In  addi- 
tion to  this  sum  owed  to  appellant,  he  was 
largely  Indebted  to  many  other  persons.  Ap- 
pellant accepted  the  trust  and  qualified  as 
assignee,  as  by  law  required.  It  seems  that 
the  trustee  and  B.  F.  Mattlngly  entertained 
a  hope  that,  by  proper  management  of  tbe 
affairs  of  the  estate.  It  would  pay  all  of  tbe 


debts,  and  leave  a  surplus  over  for  tbe  y&t- 
dor;   and,  under  the  Influence  of  this  hope, 
the  trustee,  by  tbe  aid,  and  largely   under 
tbe  advice  and  direction  of  B.  F.  Mattlngly. 
undertook  to  operate  tbe  distillery  and  tbe 
farms.    In  order  to  carry  out  this  plan.  It 
was  necessary  for  tbe  trustee  to  advance, 
and  It  did  advance,  large  sums  of  money  ei- 
ther to  purchase  or  to  pay  off  tbe  oatstandlng 
unsecured  debts  of  B.  F.  Mattlngly.     After 
tbe   expiration  of  several   years   It   became 
evident  that  the  hope  of  paying  off  tbe  In- 
debtedness by  profits  arising  from  tbe  opera- 
tion   of  tbe  distillery  and  the   farms    was 
futile;    whereupon  an  action  was  Instltnted 
In  the  Marlon  circuit  court  for  the  purpose 
of  settling  tbe  accounts  of  the  trustee,  and 
obtaining  a  Judgment  for  the  sale   of   the 
assigned  property  for  the  payment  of  the 
Indebtedness.    This  action  was   referred  to 
tbe  commissioner  for  tbe  purpose  of  settling 
the  accounts  of  the  trustee;   whereupon  B. 
F.  Mattlngly  employed  C.  S.  Hill  and  H.  W. 
Rives,  as  his  attorneys,  to  surcharge  tbe  ac- 
counts of  his  trustee,  and  to  file  ezceptlont 
to  the  report  of  tbe  commissioner,  which  al- 
lowed certain  credits  to  which  he  objected. 
A  great  deal  of  legal  labor  and  time  were 
expended  by  tbe  attorneys  In  question  in  the 
performance  of  the  duties  assigned   them. 
The  estate  was  a  large  one,  the  debts  were 
many,  and  the  accounts  embraced  a  multi- 
plicity of  Items,  as  they  Involved  the  expense 
of  operating   a    large  property   for    several 
years.    Tbe   final   result  of   the  labors   of 
Messrs.  Hill  and  Rives  was  the  disallowance 
by  the  court  of  certain  credits  allowed  by  tbe 
commissioner's  report  to  tbe  trustee,  amount- 
ing In  the  aggregate  to  |4,600.    All  of  tbe  ex- 
ceptions, save  these,  were  overruled  by  the 
court.    The  Judgment  also  ordered  a  sale  of 
all  the  assigned  property  to  pay  off  and  dis- 
charge an  indebtedness  aggregating  $50,000. 
In  tbe  sale  which  was  bad  of  tbe  property 
under  tbe  Judgment,  tbe  trustee  became  the 
purchaser,  for  a  sum  much  less  tban  the 
amount  of  Its  debt  against  tbe  estate  for 
money  advanced  to  pay  the  other  creditors. 
From  this  Judgment  ordering  the  sale  of  his 
property,  and  approving,  in  the  main,  the  ac- 
counts of  bis  trustee,  B.  P.  Mattlngly  prayed 
an  appeal  to  this  court,  which,  however,  he 
seems  never  to  have  prosecuted.    Afterwards 
he  and  his  trustee  had  a  settlement  by  which 
he  became   the  purchaser  from   It   of  the 
distillery  plant  for  tbe  sum  of  $1,500,  and 
he  relinquished  his  claim  to   homestead  In 
Its  favor  upon  the  payment  to  him  of  the 
sum  of  $100,  and  appellant  relinquished  all 
claim  against  him  for  the  balance  of  Its  debt 
after  crediting  him  by  tbe  amount  realized 
from  tbe  sale  of  tbe  assigned  property.    This 
resulted,  of  course,  In  tbe  abandonment  by 
Mattlngly   of  his   appeal.    As   between   tbe 
trustee  and  Mattlngly,  this  was  a  final  settle- 
ment of  tbe  trust,  which  had  thus  resulted 
in  relieving  him  from  all  bis  Indebtedness. 
Afterwards,  Messrs.  HlII  and  Rives  obtained 
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a  role  from  the  ooart  against  tbe  trustee  to 
hbovr  cause  trhy  It  should  not  be  compelled  to 
pay  over  to  them  the  sum  of  $500,  which 
had  been  allowed  them  for  their  services  In 
surcharging  its  accounts.  This  payment  was 
resisted  by  the  trustee,  with  the  final  result 
that  the  court  made  the  rule  absolute,  and 
ordered  It  to  pay  over  the  sum  In  question. 
Prom  this  order,  and  the  Judgment  originally 
allowing  the  fee,  the  trustee  has  appealed 
to  this  court,  contending  that  Mattingly  had 
no  power  or  authority  to  employ  counsel,  and 
that  the  allowance  by  the  court  was  errone- 
ous. 

B.  F.  Mattingly  certainly  had  an  interest 
in  the  assigned  estate,  both  In  his  own  right 
and  in  the  duty  of  seeing  that  his  creditors 
received  all  that  was  due  them  therefrom; 
and  it  seems  to  ns,  therefore,  that  It  was 
both  his  right  and  his  duty  to  have  surchar- 
ged the  accounts  of  the  trustee,  if  they  were 
erroneous,  and  withheld  from  the  creditors 
any  sum  which  was  owing  them;  and,  to 
this  end,  we  see  no  reason  why  he  was  not 
authorized  to  employ  counsel;  and  If  the 
efforts  of  the  counsel,  thus  employed,  result- 
ed in  substantial  benefits  to  the  assigned 
estate  and  the  interest  of  its  creditors,  we 
know  of  no  principle  of  law  which  would 
deny  to  them  a  reasonable  sum  out  of  tbe 
estate  for  their  services. 

The  allowance  seems  to  have  been  made 
directly  to  the  attorneys,  and  not  to  Matting- 
ly for  them,  and  therefore  it  was  not  in  the 
power  of  Mattingly,  by  any  arrangement 
which  he  subsequently  made  with  his  trus- 
tee, to  defeat  their  claim.  In  the  case  of 
Taylor  v.  Jones  (Ky.)  39  S.  W.  261,  this  court 
held  that  an  allowance  to  counsel  directly 
was  permissible.  In  the  case  of  Taylor  v. 
Minor  and  Wife,  &c.  (Ky.)  14  S.  W.  544, 
where  a  devisee  employed  counsel  to  sur- 
charge the  accounts  of  a  curatriz,  which  re- 
sulted in  a  benefit  to  the  estate,  it  was  held 
that  the  allowance  of  a  fee  to  the  attorney 
-was  proper.  In  the  case  of  Mitchell  v.  Tyler 
and  Apperson  (Ky.)  49  S.  W.  422,  the  credit- 
ors of  an  assigned  estate  employed  counsel 
to  force  the  assignee  to  account  for  money 
unlawfully  withheld  by  blm,  and  it  was 
held  by  this  court  that  an  allowance  to  tbe 
attorney  out  of  the  trust  fund  was  proper. 
It  U  said  In  the  opinion:  "Exception  Is  also 
taken  to  the  allowance  of  the  fee  of  five  hun- 
dred dollars  to  Tyler  and  Apperson  out  of 
tbe  trust  fund.  It  appears  that  they  were 
not  employed  by  assignee,  and  that  their 
services  were  rendered  In  hostility  to  him,  to 
make  him  account  for  the  profit  on  the 
above  property,  and  on  other  exceptions  to 
the  settlement  of  his  accounts.  They  were 
manifestly  entitled  to  a  reasonable  fee  out 
of  the  additions  made  to  the  trust  fund  by 
reason  of  their  services,  and,  as  the  record 
does  not  g^lve  tbe  evidence  in  full  heard  by 
the  court  below,  we  must  presume  that  It 
supported  the  Judgment" 

It  may  be  conceded,  for  the  purpose  of 


tbe  question  involved  on  this  appeal,  that  the 
court  below  erred  in  sustaining  the  excep- 
tions taken  by  Mattingly  to  the  commission- 
er's report  settling  the  account  of  his  trus- 
tee; but,  on  the  face  of  the  matter,  it  ap- 
pears that  the  estate,  on  the  whole,  was 
augmented  by  the  sum  of  $4,600.  As  no  ap- 
peal was  prosecuted  from  this  Judgment,  it 
remains  in  full  force  and  effect,  and  must 
be  treated  as  a  correct  exposition  of  the 
law  as  to  the  question  involved. 

No  complaint  seems  to  be  made  as  to  the 
amount  of  the  fee  allowed,  but  only  to  the 
right  of  allowance.  We  think  the  sum  al- 
lowed, considering  the  work  done  and  the 
results  accomplished,  reasonable,  and  that,' 
imder  the  authority  of  the  decisions  of  this 
court  above  cited,  its  allowance  must  be  up- 
held on  principle.  Wherefore  the  Judgment 
Of  the  court  below  is  afllrmed. 


BETHEL  V.  A.  BOOTH  &  CO. 

(Court  of  Appeals  of  Kentucky.     March   18, 
1903.) 
statute:  of  fraud&-ihplibd  contract. 
1.  Though  a  contract  to  give  employment  for 
10  years  is  void  under  the  statute  of  frauds, 
so  that  action  will  not  lie  for  its  breach,  not- 
withstanding the  employ^  has  performed  part 
of  it,  yet,  in  consideration  thereof,  the  employ^ 
haviuf^  sold   tbe  employer  a  business  for  less 
than  Its  value,  he  may,  on  an  implied  promise, 
recoTer    the    difference    between    the    amount 
paid  for  and  the  value  of  the  business. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"To  be  oflBclally  reported." 

Action  by  William  E.  Bethel  against  A. 
Booth  &  Co.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Myers  &  Howard,  for  appellant  W.  W. 
Symmes,  for  appellee. 

PAYNTBR,  J.  It  Is  averred  in  the  peti- 
tion that  on  the day  of  July,  1899,  and 

prior  thereto,  the  plaintiff  was  the  owner  of 
and  engaged  in  keeping  a  fish  and  oyster 
store  In  the  city  of  Covington,  and  had  been 
80  engaged  for  about  25  years;    that  it  was 

a  profitable  business;   that  on  the day 

of  July  of  that  year  he  entered  into  a  verbal 
agreement  with  tbe  appellee,  A.  Booth  & 
Co.,  a  corporation,  by  the  terms  of  which  he, 
in  consideration  of  employment  to  conduct  a 
store  of  like  kind  for  the  defendant  in  tbe 
city  of  Covington  for  a  period  of  10  years, 
sold,  assigned,  and  transferred  to  It,  for  the 
sum  of  $600,  the  assets  of  his  business,  which 
were  of  the  actual  value  of  $1,200;  that  pur- 
suant to  that  contract  he  performed  the  serv- 
ices for  appellee  required  by  the  contract  for 
the  period  of  12  months,  when  it  without 
fault  upon  his  part,  discharged  him  and  re- 
fused to  carry  out  the  contract  For  this 
breach  of  the  contract  he  avers  that  he  was 
damaged  in  the  sum  of  $1,990.  The  defend- 
ant denies  the  contract  and  seeks  to  avoid  It 
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because  It  to  a  verbal  contract  not  to  be  per- 
formed within  one  year,  and  for  that  reason 
no  action  can  be  maintained  upon  it.  The 
evidence  introduced  by  the  api>ellant  con- 
duces to  sustain  the  averments  of  the  peti- 
tion, and  that  the  appellee  was  to  pay  him 
$25  per  week  for  conducting  its  business  for 
a  period  of  10  years,  and  that  the  assets  of 
Ills  business  which  he  sold  to  the  appellee 
were  actually  worth  $1,200,  and  that  the 
good  will  of  the  business  was  very  valuable. 
The  court  below,  being  of  the  opinion  that 
the  action  could  not  be  maintained  upon  a 
verbal  contract,  gave  a  peremptory  instruc- 
tion to  find  for  the  appellee.  To  review  that 
action  of  the  court  this  appeal  Is  here. 

If  this  action  was  one  purely  upon  a  con- 
tract by  which  the  appellee  agreed  to  employ 
the  appellant  for  a  period  of  ten  years  at  a 
stated  salary,  then,  under  the  adjudications 
of  this  court,  no  action  could  be  maintained 
upon  it.  This  was  decided  in  Smith  v.  Theo- 
bald, 86  Ky.  141,  B  S.  W.  394,  wherein  the 
court  said:  "A  verbal  contract  for  a  year's 
services  to  be  performed  at  some  future  time 
is  within  the  statute  of  frauds,  because  it  can- 
not be  wholly  performed  within  a  year  from 
the  mailing  day."  There  are  other  opinions 
of  this  court  of  Vke  effect  This  court  has 
held  that  where  one  part  of  the  contract  was 
to  be,  and  was  actually,  performed  within  a 
year,  an  action  could  be  maintained  upon  it 
In  Dent  v.  Head,  90  Ky.  261,  13  S.  W.  1075, 
29  Am.  St  Rep.  369,  the  court  said:  "It 
now  seems  to  us  the  statute  was  Intended 
and  does  properly  apply  only  to  an  agree- 
ment that  is  not  to  be  performed  by  either 
party  within  a  year,  but  not  to  one  which  is 
to  be  or  has  been  performed  by  one  or  either 
of  them  within  such  period,  and  that  con- 
struction has  been  adopted  elsewhere.  A.  T. 
&  S.  F.  R.  Co.  V.  English  (Kan.)  16  Pac.  82; 
McClellan  v.  Sanford,  26  Wis.  595;  Curtis  v. 
Sage,  35  111.  22;  Berry  v.  Doremus,  30  N.  J. 
Law,  403;  Haugh  v.  BIythe's  Ex'rs,  20  Ind. 
24;  Smalley  v.  Greene,  52  Iowa.  241,  3  N. 
W.  78,  35  Am.  Rep.  267;  Blanding  v.  Sar- 
gent 33  N.  H.  239,  66  Am.  Dec.  720.  For  if 
the  practical  effect  and  operation  of  the  stat- 
ute is,  as  has  been  uniformly  held  by  this 
court,  in  every  case  where  one  par^  has 
performed  an  agreement  within  a  year,  to 
hold  the  other  party  liable  on  such  agree- 
ment, although  he  is  not  to  perform  within  a 
year,  such  should  be  construed  and  held  to 
be  the  meaning  and  import  of  the  language 
used.  In  fact  the  statute  properly  applies  to 
agreements  that  are  wholly  executory;  and 
one  which  has  been  performed  by  one  of  the 
parties  within  a  year  Is  to  that  extent  exe- 
cuted, and  cannot  with  propriety  be  called  an. 
agreement  to  be  performed  within  a  year." 
This  court.  In  a  subsequent  opinion,  has  rec- 
ognized Dent  V.  Head  as  announcing  the  cor- 
rect rule. 

To  follow  this  rule  would  not  enable  the 
appellant  to  maintain  this  action,  because  he 
did  not  wholly  perform  his  part  of  tte  con- 


tract in  one  year,  neither  could  he  do  ao  un- 
der the  terms  of  the  contract  The  contract 
contemplated  that  the  services  be  was  to  per- 
form should  be  continued  for  a  period  of  10 
years;  therefore  the  facts  do  not  bring  it 
within  the  rule  announced  in  Dent  v.  Head. 
We  think,  however,  that  the  action  can  be 
maintained  by  the  application  of  another 
principle.  The  statute  of  frauds  in  questioD 
was  not  enacted  for  the  purpose  of  enabling 
one  party  to  practice  fraud  upon  another.  It 
was  not  intended  to  protect  a  party  In  the 
enjoyment  of  the  fruits  of  the  contract  who 
wrongfully  obtained  the  property  of  another 
by  a  promise  upon  which  an  action  could  not 
be  maintained.  If  one  borrows  money  from 
another  and  verbally  agrees  to  pay  It  in  two 
years,  no  action  can  be  maintained  npon  the 
verbal  promise  to  pay  within  two  years,  but 
the  law  implies  a  promise  to  pay  the  money, 
and  upon  which  an  action  can  be  maintain- 
ed. Otberwlse  the  borrower  could  receive 
full  consideration  for  the  promise  which  he 
made,  and  yet  shield  himself  under  tbe  stat- 
ute of  frauds. 

According  to  the  evidence  of  tbe  appellant 
appellee  was  to  pay  $600  for  bis  store,  but 
only  paid  $300  In  cash  and  the  other  $300  in 
stock  In  the  appellee  company,  which  was 
of  little  value,  yet  the  appellee  obtained  as- 
sets which  were  actually  worth  $1,200.  In 
addition  to  that  It  obtataied  the  good  will  of 
the  business,  which  was  proven  to  have  been 
of  considerable  value.  Suppose  the  appel- 
lant had  given  the  assets  and  good  will  of 
the  business  to  appellee  in  consideration  that 
the  appellee  was  to  give  him  employment  for 
10  years;  should  tbe  appellee  be  permitted 
to  repudiate  its  contract  to  give  the  appellant 
employment  for  the  stipulated  time,  and  at 
the  same  time  hold  on  and  enjoy  tbe  assets 
and  good  will  of  the  business  which  It  ac- 
quired under  the  contract?  If  It  could  not 
thus  enjoy  the  total  value  of  the  assets  and 
good  will  of  the  business  under  the  drcnm- 
stances  detailed,  then  for  the  same  reason  It 
to  not  entitled  to  enjoy  one-half  of  the  assets 
and  the  good  will  of  tbe  business.  It  Is  not 
a  question  as  to  the  extent  of  the  considera- 
tion which  It  recdved,  but  that  It  actually  re- 
ceived property  on  a  promise  wbich  it  re- 
fuses to  fulflll.  In  Montague  v.  Gamett  3 
Bush,  298,  this  court  said:  "Where  a  con- 
tract Is  wholly  executory  on  both  sides,  as 
neither  could  bring  a  suit  for  its  enforcement, 
the  legal  effect  would  be  the  same  as  though 
the  contract  had  been  declared  void;  but  this 
Is  not  the  effect  of  the  statute  where  there 
has  been  an  execution  of  the  contract  In  part 
or  whole,  by  one  party,  for  in  such  cases  the 
law  Implies  a  contract  to  pay  for  the  consid- 
eration received,  and  neither  tbe  letter  nor 
sphrit  of  the  statute  prohibits  a  suit  to  re- 
cover on  this  Implied  obligation  of  the  law. 
*  *  *  But  he  could  not  use  It  to  prevent 
recovery  of  the  valuable  consideration  which 
he  had  derived  by  virtue  of  Its  terms,  be- 
cause the  statute  was  never  designed  for  such 
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purposes.  It  was  never  designed  to  enable 
one  man  to  get  the  property  of  another  by 
-virtue  of  a  parol  contract,  and  then  refuse  to 
either  execute  the  contract  or  return  the 
property.  Even  in  parol  contracts  for  land, 
i^'hen  possession  has  been  delivered,  courts 
adjust  the  rents  and  improvements  on  equi- 
table principles,  whilst  they  refuse  to  com- 
pel a  specific  execution  of  the  contract." 
Again,  the  court  said  In  that  case:  "But 
wben  the  consideration,  so  far  from  being  il- 
legal and  yiclous,  is  valuable  and  virtuous, 
neither  the  statute  nor  public  poUcy  forbid  a 
recovery  upon  the  implied  promise.  In  law, 
to  return  or  pay  for  it."  There  Is  an  Implied 
promise  in  law  that  the  appellee  will  itay  the 
appellant  the  difference  between  the  amount 
paid  for  the  assets  of  the  store  which  it  pur- 
chased and  its  actual  value  on  the  day  the 
contract  was  made,  and,  In  addition  thereto, 
to  compensate  the  appellee  for  the  loss  which 
be  sustained  of  the  good  will  of  the  business, 
not  exceeding  the  amount  claimed  In  the  pe- 
tition. Of  course,  this  right  to  recover  is 
based  upon  the  appellant's  ability  to  estab- 
lish his  contract  as  averred. 

Judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


LOUISVILLE,  H.  &  ST.  L.  RY.  CO.  ▼, 
CHAin^LER'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.     March   18, 
1903.) 

UA8TBR   AND    8BRVANT— RAILROADS— OVBR- 

LOADINO  CARS-WRECK— DEATH  OP 

BRAKBMAN— INSTRUCTIONS. 

1.  In  an  action  for  the  death  of  a  brakeman, 
alleged  to  have  been  caused  by  the  overloading 
of  a  car,  a  defect  iu  an  instrnction,  in  that  it 
did  not  submit  to  the  jury  the  question  wheth- 
er intestate's  death  was  caused  by  the  over- 
loading of  such  car,  was  cured  by  another  in- 
struetion,  which  expressly  charged  that  that 
was  the  issue  aubmitted  to  the  jury. 

2.  Where,  In  an  action  for  the  death  of  a 
brakeman  caused  by  the  alleged  overloading  of 
a  car,  it  was  conceded  that  the  real  capacity 
of  a  car  was  10  per  cent,  more  than  its  mark- 
ed capacity,  an  insti-uction  that  if  the  car  was 
overloaded,  that  is,  was  loaded  beyond  its  "esti- 
mated capacity,"  and  that  fact  was  known  to 
the  conductor  in  charge  of  the  train  whose 
duty  it  was  to  see  to  the  proper  loading  there- 
of, etc.,  plaintiff  was  entitled  to  recover,  wos 
not  erroneoHR,  in  that  the  term  "estimated  ca- 
pacity" might  have  been  understood  by  the 
jury  as  equivalent  to  "marked  capacity." 

"Not  to  be  officially  reported." 

On  rehearing.    Overruled. 

For  former  opinion,  see  70  8.  W.  666. 

J.  P.  Helm,  Helm,  Bruce  &  Helm,  and 
Ctiapese  Watben,  for  appellant  B.  H. 
Young  and  M.  W.  RIpy,  for  appellee. 

H0B80N,  J.  It  Is  urged  in  the  petition  for 
rehearing  that  the  first  instruction  of  the 
oonrt  Is  erroneous  In  that  it  assumes  that  If 
tbe  car  was  overloaded  this  necessarily 
caused  tbe  cars  to  be  derailed,  and  brought 
Mbont  the  death  of  the  intestate;  also,  ttiat 
it  Is  erroneous  In  that  the  Jury  were  told 


by  It  that  the  cars  were  overloaded  If  load- 
ed beyond  their  estimated  capacity,  and  that 
tbe  question  of  negligence  In  overloading  tbe 
cars  was  not  left  to  the  Jury. 

The  instructions  are  quoted  In  full  In  the 
opinion  of  the  court  heretofore  delivered. 
It  Is  true  the  first  instruction  is  subject  to 
tbe  criticism  tliat  it  did  not  submit  to  the 
Jury  the  question  whether  the  death  of  tbe 
Intestate  was  caused  by  tbe  overloading  of 
tho  car.  But  this  defect  was  cured  by  tbe 
second  instruction,  which  expressly  told  the 
Jury  that  this  was  the  issue  submitted  to 
them,  and  that  the  Jury  were  not  misled,  but 
understood  the  instructions,  appears  from 
i  the  form  of  their  verdict,  in  which  they,  in 
effect,  find  from  the  evidence  that  the  In- 
testate's death  was  due  to  tbe  overloaded 
train. 

There  was  proof  on  tbe  trial  by  both  sides 
that  the  marked  capacity  of  tbe  car  was  10 
per  cent,  less  than  its  real  capacity.  In  oth- 
er words,  the  capacity  was  marked  at  this 
margin  below  the  real  capacity  to  allow  for 
errors  of  Judgment  in  loading.  It  also  ap- 
peared that  one  railroad  will  not  receive  from 
another  a  car  loaded  over  10  per  cent,  above 
Its  marked  capacity.  The  proof  on  the  trial, 
on  behalf  of  appellee,  tended  to  show  that 
the  cars  were  grossly  overloaded;  that,  for 
appellant,  showed 'that  they  were  not  loaded 
up  to  their  marked  capacity.  There  seemed 
to  be  no  controversy  on  tbe  trial  that  tbe 
real  capacity  of  a  car  was  at  least  10  per 
cent,  more  than  its  marked  capacity,  and 
there  was  testimony  on  the  part  of  appellant 
tliat  cars  could  safely  be  loaded  beyond 
this.  The  witnesses  all  speak  of  the  capacity 
of  the  car,  or  the  marked  capacity,  or  the  reg- 
istered capacity.  It  appearing  that  a  register 
Is  kept  of  the  capacity  of  the  cars  as  mark- 
ed on  them,  but  the  expression  "the  estimated 
capacity"  does  not  seem  to  have  been  used 
on  the  trial  until  put  by  the  court  in  the 
instructions  referred  to.  We  do  not  think, 
therefore,  the  Jury  could  have  understood  the 
words  "estimated  capacity"  to  mean  tbe 
marked  capacity  on  the  car,  for  it  is  perfect- 
ly apparent  from  the  record  that  there  was 
no  controversy  that  cars  could  be  safely 
loaded  10  per  cent  above  the  marked  ca- 
pacity. On  the  other  hand,  we  think  that,  as 
there  was  nothing  in  the  record  to  restrict 
the  meaning  of  the  word  "estimated,"  the 
Jury  must  have  understood  It  in  Its  ordinary 
sense.  Tbe  ordinary  meaning  of  estimate  la 
to  calculate  roughly,  or  to  form  an  opinion 
as  to  amount  from  Imperfect  data.  In  this 
sense  the  expression  "estimated  capacity" 
meant  substantially  the  supposed  or  probable 
capacity  of  the  car,  and  we  do  not  see  under 
all  the  evidence  that  the  defendant  was  sub- 
stantially prejudiced  by  tbe  use  of  tbe  word 
"estimated." 

It  Is  true  It  would  have  been  better  for  the 
court  to  have  told  tbe  Jury  that  an  over- 
loaded car  was  one  which  had  more  load 
put  on  It  than  should  have  been  placed  on 


/Google 


806 


72  SOUTHWESTEBN  REPORTBB. 


^y. 


It,  In  the  exercise  of  ordinary  care,  but  the  | 
Jury,  taking  the  charge  as  a  whole,  could 
not  hare  understood  the  Instruction  to  mean 
that  If  the  cars  were  overloaded  a  little  above 
the  estimated  capacity,  but  not  so  much  as 
to  show  a  want  of  ordinary  care,  they  should 
find  for  the  plaintiff;  for  the  reason  tliat  In 
the  first,  second,  and  fifth  InatructlonB  the 
Jury  were  told  that  it  was  the  duty  of  the 
conductor,  or  other  agent  of  the  defendant 
who  had  charge  of  the  loading  of  the  cars, 
to' use  ordinary  care  to  see  that  the  cars  were 
not  overloaded,  and  that  they  could  not  find 
for  the  plaintiff,  unless  the  cars  were  over- 
loaded, and  this  was  known  to  the  conductor, 
or  other  agent  whose  duty  it  was  to  see  to 
the  loading  of  the  cars,  or  could  have  been 
known  to  him  by  ordinary  care.  There  could 
therefore  have  been  no  verdict  for  the  plain- 
tiff, unless  he  failed  to  use  ordinary  care  In 
the  loading  of  the  cars,  and  by  the  exercise 
of  ordinary  care  could  have  known  that  the 
cars  were  overloaded.  The  proof  showed 
that  the  cars  were  loaded  with  ties  along  the 
side  of  the  road.  They  were  not  weighed, 
and  the  conductor  could  only  estimate  or 
calculate  roughly  what  the  weight  was  or 
how  many  ties  should  be  put  on  a  car,  but 
in  doing  this  it  was  his  duty  to  exercise  ordi- 
nary care. 

Under  all  the  evidence,  and  taking  the 
instructions  as  a  whole,  we  are  unable  to 
see  that  the  Jury  could  have  been  misled, 
or  that  the  rights  of  the  defendant  were  sub- 
stantially prejudiced  by  the  form  of  the  In- 
struction. 

Petition  overruled. 


DAWSON   et   al.   v.   TRUSTEES   COMMON 
SCHOOL  DIST.   NO.  40. 

(Court   of  Appeals  of   Kentucky.     March    18, 
1908.) 

SCHOOLHOCSES  —  TITLB  TO  LAND  —  IMPROVB- 
MBNTS— COLLECTION  OF  TAXES. 

1.  Under  Ky.  St  1899,  §  4437,  providing  that 
in  acquiring  land  for  school  sites  the  trustees 
shall  take  a  fee-simple  title,  and  that  titles  to 
lauds  now  used  for  school  sites  shall  be  per- 
fected as  soon  as  possible,  school  trustees  can 
be  restrained  from  collecting  a  tax  for  the  re- 
pair or  improvement  of  a  schoolhouse,  located 
on  land  owned  by  them  jointly  with  several 
lodges,  and  with  a  reversionary  interest  in  the 
grantor. 

Appeal  from  Circuit  Court,  Logan  County. 

"To  be  officially  reported." 

Suit  by  D.  O.  Dawson  and  others  to  enjoin 
the  trustees  of  Common  School  District  No. 
40  from  collecting  taxes.  Judgment  dissolv- 
ing the  injunction  and  dismissing  the  peti- 
tion, and  plaintiffs  appeal.    Reversed. 

B.  B.  Drake  and  S.  R.  Crewdson,  for  ap- 
pellants.   W.  P.  Sandidge,  for  appellee. 

BURNAM,  C.  J.  On  the  19th  day  of  Sep- 
tember, 1900,  the  trustees  of  school  district 
No.  40  In  Logan  county  levied  a  poll  tax  of 
f  1  on  each  white  male  citizen  over  21  years 


of  age  residing  In  the  district,  and  25  cents 
on  each  $100  worth  of  taxable  property  in 
the  district,  for  the  purpose  of  repairing  and 
furnishing  the  district  schoolhouse.  On  the 
20th  of  March,  1901,  appellants,  taxpayers 
residing  in  the  district,  brought  this  snit  to 
enjoin  the  collection  of  this  tax,  on  the 
ground  that  the  county  superintendent  of 
Logan  county  bad  not  notified  the  trustees 
of  the  district  In  writing  that  the  schoolhouse 
or  incloBure  thereof  had  been  condemned  or 
needed  repair;  second,  that  there  was  no 
valid  levy  made  by  the  trustees;  and  third, 
that  there  was  no  necessity  for  the  tax. 
The  answer  of  the  trustees,  filed  on  the  24th 
day  of  May  following,  traversed  each  and 
every  material  allegation  of  the  petition. 
And  upon  these  issues  the  proof  was  taken, 
and  shows  that  there  was  a  substantial  com- 
pliance by  the  trustees  with  the  provisions 
of  the  statute  reguhitlng  taxation  of  tliis 
kind.  It  is  clearly  shown  tliat  the  countf 
superintendent  notified  the  trusteea  In  writ- 
hig  that  the  schoolhouse  and  furniture  had 
been  condemned;  that  the  trustees.  In  a 
regular  meeting  held  for  the  purpose,  made 
the  levy,  which  was  duly  entered  on  the 
record  book;  that  a  treasurer  was  appointed, 
who  executed  bond  to  the  board  of  tmatees, 
and  which  was  approved  by  the  county 
judge,  who  caused  to  be  transcribed  from 
the  assessor's  books  a  list  of  the  names  of 
all  persons  and  corporations  liable  to  sacb 
tax,  the  amount  of  property  owned  by  each, 
and  the  total  tax  due  from  each,  etc 

On  the  7th  day  of  February,  1902,  the 
plaintiffs  tendered  and  offered  to  file  an 
amended  petition.  In  which  they  allege.  In 
substance,  that  the  defendant  trustees  did 
not  hold  the  fee-simple  title  to  the  lot  on 
which  the  schoolhouse  sought  to  be  Improved 
was  located  as  required  by  law,  but  that  the 
title  to  the  lot  was  held  under  a  deed  made 
on  the  22d  of  November,  1809,  by  E.  L. 
Ferguson  and  John  Ferguson,  her  husband, 
to  John  Q.  Orndorf,  Master  of  Emma  Coancn 
No.  69,  Jo.  B.  Jackson,  High  Priest  of  Whip- 
powill  Chap.  27,  W.  H.  Mills,  Master  of 
Ansonla  Lodge  275,  F.  A.  M.,  and  the  trus- 
tees of  District  School  No.  40;  that  the  deed 
provided  that  the  Masonic  bodies  should  keep 
In  repair  one-half  of  the  roof  and  the  upper 
story,  and  the  school  district  should  keep  in 
repair  one-half  of  the  roof  and  the  lower 
story;  and  that.  In  the  event  the  school  dis- 
trict should  vacate  this  property,  the  Masonic 
bodies  should  become  the  sole  owners,  and  If 
the  Masonic  bodies  should  vacate  the  build- 
ing, It  should  revert  to  the  grantors,  and 
further  stipulated  that  when  It  did  not  con- 
flict with  the  school,  any  religions  denomina- 
tion should  have  the  right  to  use  the  school- 
room for  religious  service,  etc.  The  trial 
court,  at  the  instance  of  the  defendants,  re- 
fused to  permit  the  amended  petition  to  be 
filed,  and  entered  a  judgment  dissolving  the 
Injunction  and  dismissing  the  plaintitCs'  pe- 
tition. 
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Appellants  failed  to  show  the  existence  of 
any  valid  reason  for  enjoining  the  collection 
of  the  tax  prevlona  to  the  tendw  of  their 
amended  petition,  and  they  were  a  little  late 
in  tendering  their  amendment  But  In  our 
view  of  the  law  It  presents  a  valid  and  sub- 
stantial reason  for  restraining  the  collection 
of  the  tax.  Section  4437  of  the  Kentucky  Stat- 
utes of  1899,  which  Is  a  section  of  the  common- 
school  law,  provides:  "In  the  acquisition  of 
land  as  a  site  for  a  school  house,  the  title 
thereof  shall  be  made  In  fee  simple  to  the 
trustees,  and  the  titles  to  lands  now  used  as 
sites  tor  school  houses  shall  at  the  earliest 
possible  time  be  perfected  by  the  trustees 
and  the  county  superintendent  Any  rever- 
sionary Interest  in  land  now  used  as  a  site 
for  a  school  bouse,  shall  not  deprive  the  dis- 
trict school  of  other  Improvements  thereon." 

There  can  be  no  doubt  that  the  statute 
contemplates  that  the  trustees  of  a  common- 
school  district  shall  hold  the  fee-simple  title 
to  the  land  on  which  they  are  authorized  to 
expend  money,  collected  In  the  form  of  taxa- 
tion from  the  people  for  the  erection,  main- 
tenance, repair,  or  improvement  of  a  school 
building.  It  was  Intended  that  every  facility 
for  the  proper  conduct  of  the  common  school 
should  be  afTorded;  and  that  no  person  or 
corporation  should  hold  any  Interest  In  the 
title  to  the  school  property,  which  would  give 
them  any  claim  to  Its  use,  control,  or  manage- 
ment, or  which  might  In  any  wise  affect  or 
conflict  with  its  use  for  school  purposes.  The 
title  In  this  case  does  not  come  up  to  these 
requirements.  Three  distinct  and  separate 
lodges  have  vested  interests  therein,  with  a 
joint  right  to  the  use,  control,  and  manage- 
ment of  the  property.  In  addition  to  this, 
all  religious  denominations  are  permitted  to 
share  in  Its  occupancy.  Whilst  It  is  possible 
that  there  might  be  some  saving  In  this  ar- 
rangement at  the  start  It  Is  evident  that. 
In  the  long  run,  complication  might  arise, 
which  would  comi)el  the  abandonment  of 
the  use  of  the  property  by  the  common-school 
district  It  Is  better  that  both  the  spirit  and 
language  of  the  statute  should  be  observed, 
and  that  the  common-school  buildings  should 
be  devoted  exclusively  to  the  purposes  for 
which  they  were  Intended. 

The  trial  court  erred  in  refusing  to  allow 
the  amended  petition  to  be  filed,  and  for  this 
reason  the  Judgment  reversed,  and  the  cause 
remanded  for  proceedings  consistent  here- 
with. 


MURRAY  T.  ROACH  ct  al. 

(Court  ot  Appeals  of  Kentucky.     March   16* 
1903.) 

TBNDOR   AND    FURtSi  t^SiJR— MISRUFRBSENTA- 
nONS  OF  CO-PURCHASER— DAUAQBS. 

1.  An  old,  infirm,  and  illiterate  widow  re- 
quested her  brother-in-law  to  assist  her  in  pur- 
chasing a  home.  A  lot  was  found  on  which 
were  two  houses,  but,  as  the  price  was  too 
large,  he  agreed  to  take  a  bait  on  which  one 
of  the  houses  was  situated.  He  told  her  that  a 
■double  privy  vanlt  and  a  stable  near  the  cen- 


ter of  the  lot  would  be  for  the  use  of  both. 
In  reality  the  vault  was  about  10  feet  from  the 
middle  line,  and  entirely  on  his  part  as  was 
also  the  largest  portion  of  the  stable.  He  con- 
ducted all  the  negotiations,  and  directed  how 
the  deeds  should  be  made  out.  Two  deeds 
were  executed,  and  the  widow's  deed  was  rend 
in  her  presence.  After  they  had  been  in  pos- 
session for  some  time,  he  denied  her  the  use 
of  the  vault,  and  pulled  down  the  stable,  and 
sold  the  lumber.  Held,  that  she  was  entitled 
to  hare  quitclaimed  to  her  so  much  of  his  part 
of  the  lot  as  would  give  her  one-half  of  the 
vault. 

2.  She  was  likewise  entitled  to  one-half  of 
the  value  of  the  lumber  taken  from  the  stable. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"Not  to  bo  officially  reported." 

Action  by  Ann  B.  Murray  against  John 
Roach  and  others  to  reform  a  deed  and  for 
damages.  From  a  Judgment  for  defendants, 
plaintUf  appeals.    Beversed. 

T.  J.  Hanlon  and  J.  L.  Ellison,  for  appel- 
lant.   Byrne  &  Reed,  for  appellees. 

BAKKBU.  J.  The  appellant  Ann  E.  Mur- 
ray, who  is  a  widow  of  some  70  years  of  age, 
residing  In  the  city  of  Covington,  Ky.,  having 
some  money  to  invest  entered  into  negotia- 
tions with  her  brother-in-law,  the  appellee 
John  Roach,  with  a  view  of  obtaining  his 
assistance  in  the  purchasing  of  a  home.  Ap- 
pellant seems  to  have  had  great  confidence 
in  appellee,  and  to  have  relied  on  his  friend- 
ship and  advice.  In  compliance  with  her  re- 
quest he  imdertook  to  assist  her  in  the  In- 
vestment of  her  money.  In  furtherance  of 
her  Interest,  appellee  went  to  see  LiOgan  B. 
Wood,  a  real  estate  agent  of  Covlugton,  In 
regard  to  the  purchase  of  the  lot  involved 
in  this  action.  This  property,  being  lot  No. 
62  in  Johnson's  subdivision,  fronts  25  feet 
on  the  north  side  of  Fourth  street  and  runs 
northwardly  In  parallel  lines  146  feet  to 
Beach  street  It  belonged  to  the  estate  of 
Mrs.  Natalie  Hackmann,  deceased,  of  which 
estate  Charles  Mahlman,  Jr.,  was  the  exec- 
utor. Appellant  claims  that  the  appellee  was 
very  anxious  for  her  to  buy  the  property, 
and  used  all  his  Influence  with  her  to  that 
end.  The  purchase  price  appears  to  have 
been  $1,650,  and,  upon  appellant's  declara- 
tion that  she  did  not  have  so  much  money, 
appellee  offered  to  take  the  Beach  street  end 
of  the  lot  upon  which  there  was  a  cottage, 
at  the  price  of  $425,  leaving  the  Fourth  street 
end  for  appellant,  at  the  price  of  $1,225.  Ap- 
pellant claims  that  it  was  agreed  between 
her  and  appellee  that  she  should  buy  the 
whole  property,  and  then  resell  to  him  thj 
Beach  street  end  at  the  price  stated.  This 
appellee  denies,  and  it  seems  to  be  quite  Im- 
material. As  a  matter  of  fact,  the  purchase 
of  the  lot  was  finally  consummated,  two 
deeds  being'  executed  therefor— one  to  appel- 
lant, conveying  to  her  that  portion  fronting 
on  Foiurth  street,  and  running  northwardly 
73  feet  for  the  sum  of  $1,225;  the  other  con- 
veying to  appellee  that  portion  fronting  25 


Digitized  by 


Google 


808 


72  SOUTHWESTERN  REPORTSB. 


(Ky 


feet  on  Beech  street,  and  running  aontb- 
wardlj  T3  feet,  for  the  snm  of  |425;  and 
each  party  took  possession  of  the  property 
thus  conveyed.  There  was  oa  the  lot,  near 
the  middle,  a  stable,  and  a  double  privy 
vault,  which  seem  to  have  been  designed  for, 
and  always  used  by,  the  occupants  both  of 
the  cottage  fronting  on  Beach  street  and  the 
house  fronting  on  Fourth  street  This  privy 
vault  was  from  6  to  10  feet  south  of  the  mid- 
dle line  of  the  lot,  and  the  largest  portion  of 
the  stable  was  on  the  Beach  street  half  of 
the  lot,  although  It  extended  about  2  feet 
over  the  middle  line.  Appellant  claims  that 
before  the  purchase  of  the  lot  she  went  up- 
on It  with  appellee  for  the  purpose  of  in- 
specting It  and  the  buildings  thereon;  that 
he  pointed  out  to  her  the  double  privy  vault 
near  the  center  of  the  lot,  and  told  her  that 
It  was  on  the  center  line,  and  would  be  for 
the  use  of  the  occupants  of  both  houses; 
that  the  stable  was  also  on  the  center  line, 
and  would  belong  to  them  Jointly.  After 
taking  possession  of  the  property  conveyed 
to  her,  appellant  and  her  family  continued  to 
use  the  privy  for  a  considerable  period  of 
time.  The  stable  was  pulled  down  by  appel- 
lee, and  a  part  of  the  old  material  was  used 
In  building  a  fence  across  the  center  line  of 
the  lot,  but  leaving  an  opening  through  which 
appellant  and  her  family  could  pass  to  the 
privy  vault  Subsequently  appellee  under- 
took to  prevent  appellant's  using  the  vault 
entirely,  whereupon  she  Instituted  this  action. 

In  her  petition  she  alleges  the  facts  of  the 
purchase  of  the  lot,  claiming  that  in  the 
agreement  between  her  and  appellee  she  was 
to  have  25  feet  front  on  Fourth  street  run- 
ning back  83  feet,  so  that  she  should  own 
one-half  of  the  privy  vault  and  one-half  of 
the  stable;  that  appellee  was  acting  for  her 
as  her  agent  and  that  he  fraudulentiy  pro- 
cured the  deed  to  be  made  so  as  to  convey 
to  her  only  25  by  73  feet,  thereby  excluding 
her  from  any  ownership  In  the  vault  In  ques- 
tion; and  praying  that  the  deed  to  her  be 
reformed,  and  that  appellee  and  his  wife, 
Minnie  Roach,  be  required  to  execute  a  quit- 
claim deed  to  her  of  the  10  feet  of  the 
southern  end  of  their  lot  so  as  to  make  ap- 
pellant's lot  25  by  83  feet  and  thus  give  to 
her  the  ownership  of  one-half  of  the  privy 
vault  in  question.  Appellant  also  claimed 
damages  for  her  half  of  the  old  material  In 
the  stable,  which  was  torn  down,  and  which, 
she  says,  was  appropriated  by  appellee,  and 
converted  to  his  own  use,  to  her  exclusion. 
Appellees,  by  their  answer,  pnt  in  issue  all 
the  material  allegations  of  the  petition. 
There  was  a  good  deal  of  evidence  taken  on 
both  sides,  and,  as  Is  usual  in  such  cases.  It 
Is  conflicting. 

We  have  no  doubt  from  the  evidence  that 
appellant  expected  to  have  the  use  of  the 
privy  vault,  and  that  both  she  and  appellee 
believed  that  it  was  upon  the  center  line  of 
the  lot  In  question.    That  appellant  would 


have  agreed  to  take  the  lot  If  she  bad  known 
that  an  equal  division  would  result  in  pla- 
cing the  vault  entirely  on  appellees'  lot  is 
difficult  to  believe.  Appellant  her  dangbter. 
and  granddaughter  all  testified  positively  to 
the  fact  that  appellee  went  upon  the  lot  -with 
them,  before  the  purchase,  and,  pointing  -with 
his  foot  to  the  middle  of  the  double  privy. 
said,  substantially:  "This  Is  where  the  mid- 
dle line  of  the  lot  will  come,  and  one-balf 
of  this  vault  will  be  for  your  use  and  one- 
half  for  mine."  This  testimony  is  denied  by 
appellee,  and  he  has  introduced  some  evi- 
dence which  tends  to  corroborate  him.  We 
do  not  think  that  the  fact  that  appellant,  -who 
is  an  old,  somewhat  infirm,  and  almost  il- 
literate woman,  heard  the  deed  read,  in  which 
the  property  was  described  by  metes  and 
bounds,  without  objection,  militates  in  any 
wise  against  her  contention  that  she  believ- 
ed she  was  getting  sufficient  depth  of  prop- 
erty to  include  one-half  of  the  privy  vault. 
If  her  statement  be  true  that  she  had  gone 
upon  the  premises  with  appellee,  and  that 
he  pointed  out  to  her  where  the  middle  line 
would  run  with  reference  to  the  vault  we 
do  not  believe  that  the  mere  reading  of  the 
description  of  the  lot  being  25  feet  front  by 
73  feet  in  depth  would  have  any  tendency  to 
convey  to  her  the  Information  that  this  bound- 
ary left  the  entire  vault  on  appellees'  lot 

We  think  that  the  great  weight  of  tbe  tes- 
timony in  this  case  conduces  to  establish  the 
truth  of  appellant's  statement  with  reference 
to  what  took  place  between  her  and  appellee 
John  Roach  as  to  the  property  In  qnestlon. 
He  was  acting  for  her  as  well  as  himself. 
He  conducted  all  of  the  negotiations  for  the 
purchase  of  the  lot  with  the  agent  Logan 
E.  Wood,  and  the  executor,  Hahlman,  and 
directed  them  as  to  how  the  deeds  should  be 
made,  and  they  were  made  in  pursuance  of 
his  wishes,  and  in  accordance  with  hia  direc- 
tions. We  think  that  good  faith  towards  ap- 
pellant required  that  appellee,  in  so  impor- 
tant a  matter  as  that  herein  InTolved,  should 
see  to  It  that  she  understood  all  of  the  facts. 
The  10  feet  hi  depth  added  to  the  lot  is  not 
of  material  consideration,  except  for  the  fact 
that  it  carries  with  It  the  use  of  the  vault 
Involved  in  this  action.  We  think  the  evi- 
dence shows  that  It  was  the  understanding 
and  agreement  between  appellant  and  appel- 
lees that  she  should  have  so  many  feet  In 
depth  of  the  southern  end  of  the  lot  No.  62 
as  would  include  one-half  of  the  stable  and 
one-half  of  the  vault 

The  prayer  of  the  petition,  so  far  as  the 
reformation  of  the  deed  to  appellant,  shonld 
have  been  granted;  that  is,  the  appellees 
should  have  been  required  to  quitclaim  so 
much  of  the  rear  end  of  their  lot  as  would 
give  to  appellant  one-half  of  the  vault  in 
question.  She  Is  likewise  entitled  to  one-balf 
of  tiie  value  of  the  old  lumber  taken  from 
the  stable  torn  down  by  appellee.  Where- 
fore the  case  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 
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COMMONWEALTH  v.  BILEY'S  CUBATORa 


COMMONWEAIiTH   t.    RII^T'S   CUBA- 
TORS. 

(Gomt  of  Appeals   of    Kentucky.     March   17, 
1903.) 

TAXATION— DKCBDENT'S     KSTATB  —  DNUSTBD 
PROPERTY— SUFFICIENCY   OF   DESCRIP- 
TION—CURATOR'S LIABILITY. 

1.  Ky.  St.  1889,  i  4062,  provides  that  the  per- 
aon  owning  or  possessinK  property  on  Septem- 
ber 16th  shall  list  it  'with  the  assessor,  and 
section  4241  requires  the  auditor's  agent  to 
cause  property  omitted  to  be  listed,  and  to  file 
in  the  clerli's  office  a  statement  containing  a 
description  and  value  of  such  property.  Beld, 
that  a  statement  designating  property  sought 
to  be  taxed  as  "money,  notes,  bonds,  mort- 
gages, certificates,  and  national  bank  stock," 
etc.,  sufficiently  described  it. 

2.  Under  Ky.  St.  1899,  S  4052,  providing  that 
a  person  owning  or  possessing  property  on  Sep- 
tember 15tb  shall  list  it  for  taxation,  and  re- 
main bound  for  the  tax,  though  he  may  have 
sold  or  parted  with  it,  the  curators  of  an  es- 
tate, who  have  failed  to  list  the  property  there- 
of while  in  their  possession,  may  be  proceeded 
against,  and  the  tax  collected,  even  after  they 
have  parted  with  possession  of  the  property. 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

F.  S.  Watson,  as  auditor's  agent,  filed  a 
statement  In  the  county  court,  alleging  that 
the  curators  of  George  Riley,  deceased,  bad 
failed  to  list  for  taxation  certain  proper^  be- 
longing to  the  estate.  Demurrers  to  the  state- 
ment were  sustained,  and  the  commonwealth 
appeals.    Reversed. 

6.  A.  Cassidy,  for  the  Commonwealth.  L. 
W.  Robertson,  Garret  S.  Wall,  E.  L.  Worth- 
Ington,  and  W.  D.  Cochran,  for  app^ees. 

NDNN,  J.  On  the  31st  day  of  October, 
1901,  F.  S.  Watson,  auditor's  agent  for  Mason 
county,  Ky.,  filed  In  the  county  court  of  Ma- 
son county  a  statement  alleging  that  certain 
property  in  the  bands  of  appellees,  as  curators 
of  George  Riley,  deceased,  amounting  to  980,- 
000,  was  by  them  omitted  to  be  assessed  or 
listed  for  taxation  for  fbe  year  1897,  and 
charged  that  they  bad  this  property  in  their 
possession,  as  such  curators,  on  and  after 
the  15th  day  of  September,  1896,  and  that 
tbey  afterwards  distributed  said  estate  with- 
out ever  having  listed  or  paid  any  tax  there- 
on. It  appears  that  the  demurrers  to  the  in- 
formation and  statement  were  sustained  by 
the  lower  courts  upon  the  grounds  that  the 
statement  did  not  describe  tbe  property 
sought  to  be  assessed  as  is  required  by  sec- 
tion 4241  of  tbe  Kentucky  Statutes  of  1899. 
With  reference  to  the  description  of  tbe  prop- 
erty by  tbe  auditor's  agent  in  his  statement 
it  is.  In  substance,  alleged  that  tbe  curators, 
Benjamin  Longnecker  and  J.  D.  Riley,  failed, 
omitted,  and  neglected  to  list  moneys,  notes, 
mortgages,  and  certificate  of  deposit  to  tbe 
extent  of  980,000,  all  of  which  was  subject  to 
assessment,  and  should  have  been  listed  but 
was  not  listed  with  tbe  assessor  or  the  board 
of  supervisors  of  the  county,  all  of  which 
was  subject  to  taxation,  but  was  not  as- 
sessed, and  escaped  taxation,  although  sub- 


ject to  revenue  taxes  for  state  purposes  for 
that  year. 

Section  4241  of  tbe  Kentucky  Statutes  of 
1880  reads  as  follows,  to  wit:  "It  shall  be 
the  duty  of  the  sheriff  or  auditor's  agent  to 
cause  to  be  listed  for  taxation  all  property 
omitted  or  any  portion  of  property  omitted 
by  the  assessor,  board  of  supervisors,  board 
of  valuation  and  assessment,  or  railroad  com- 
mission, for  any  year  or  years.  The  officer 
proposing  to  have  such  property  assessed 
shall  file  in  tbe  clerk's  office  of  tbe  county  in 
which  tbe  property  may  be  liable  to  assess- 
ment, a  statement  containing  a  description 
and  value  of  the  property  proposed  to  be  as- 
sessed, *  *  •  and  the  name  and  resi- 
dence of  tbe  owner,  his  agent  or  attorney  or 
person  in  possession  of  the  property  and  tbe 
year  or  years  for  which  the  property  Is  pro- 
posed to  be  assessed.  *  *  *  On  the  flllng^ 
of  this  stntement,  tbe  clerk  of  the  court  shall 
issue  a  summons  against  tbe  owner  to  show 
cause  •  •  •  why  such  property,  if  any, 
shall  not  be  assessed  at  the  value  named  In 
the  statement  filed.  •  *  •  If  it  shall  ap- 
pear to  tbe  court  that  the  property  is  liable 
for  taxation,  and  has  not  been  assessed,  the 
court  shall  enter  an  order  fixing  tbe  value 
thereof  at  its  fair  cash  value,  estimated  as 
required  by  law;  If  not  liable,  he  shall  make 
an  order  to  that  effect.  From  so  much  of 
tbe  order  of  tbe  court  deciding  whether  or 
not  the  property  Is  liable  to  assessment,  ei- 
ther  party  may  appeal  as  in  other  civil  cas- 
es. •  ♦  *"  Appellees  contend  that  the  de- 
scription of  the  property  in  the  Information 
filed  is  insufficient,  to  wit,  "money,  notes, 
bonds,  mortgages,  certificates  and  national 
bank  stock  of  tbe  value  of  980,000.00";  and 
also  that  their  demurrer  was  properly  sus- 
tained. They  contend  tbat  tbe  Information 
should  have  stated  how  much  of  tbe  980,000 
was  money,  how  much  was  notes,  and  bow 
much  of  each. 

Even  if  they  were  correct  In  this,  tbe  prop- 
er way  to  have  reached  it  would  have  been 
by  motion  to  make  tbe  information  more  spe- 
cific, and  not  by  demurrer.  By  their  demur- 
rer they  admitted  that  tbey  had  In  their  pos- 
session, as  such  curators,  property  of  tbe  de- 
cedent, Riiey,  which  was  subject  to  taxation, 
and  which  was  not  taxed  for  the  year  1897. 
of  tbe  value  of  980,000.  Tbey  were  In  a 
better  position  to  know  tbe  truth  or  incorrect- 
ness of  this  allegation,  and  the  kind  and 
character  of  such  property,  and  the  amounts 
of  each,  if  any,  than  tbe  appellant.  Under 
section  4052  of  the  Kentucky  Statutes  of  1899 
it  was  their  duty  to  list  with  the  assessor  all 
the  estate  of  every  kind  that  tbey  had  In  their 
bands,  as  such  curators,  on  the  15th  day  of 
September,  1896.  They  were  bound  for  tbe 
taxes,  notwithstanding  tbey  may  bare  part- 
ed with  the  property.  In  tbe  case  of  the 
Commonwealth,  by  Etc.,  v.  Singer  Mfg.  Co. 
(Ky.)  21  S.  W.  354,  in  discussing  section  4?41 
of  tbe  Kentucky  Statutes  of  1899  (the  au- 
ditor's agent  act),  the  court,  by  Judge  Hazel- 


Digitized  by 


Google 


810 


72  SOUTHWESTBBN  RBPORTBB. 


(Ky. 


rlgg,  Baid:  "Tbe  Information  on  whtcb  the 
court  Is  expected  to  act  under  this  law  must 
be,  from  tbe  nature  of  the  case,  somewhat 
general.  The  citation  is  rather  to  search  the 
conscience  of  one  who  is  presumably  evad- 
ing the  tazgatherer.  It.  is  the  duty  of  each 
citizen  to  help  bear  the  burden  of  taxation  In 
common  with  his  fellow,  and  equally  with 
him;  and  even  upon  slight  information  that 
be  Is  violating  this  duty  the  court  should 
give  bim  an  opportunity  to  perform  it" 

Appellees  further  contend  that  they  are  not 
bound  for  tbe  tax,  because  after  the  15tb 
day  of  September,  1896,  and  before  the  be- 
ginning of  the  year  1897,  they  had  parted 
with  tbe  possession  of  the  property.  The 
case  of  Baldwin  v.  Shine,  etc.,  84  Ky.  507, 
2  S.  W.  164,  was  where  one  Robert  B.  Bowler, 
of  Hamilton  county,  Ohio,  died  Intestate,  be- 
ing then  tbe  owner  of  a  large  estate  In  both 
that  and  this  state.  Administration  was 
granted  in  both  states.  £11  C.  Baldwin  be- 
came the  administrator  of  his  estate  in  tbe 
state  of  Kentucky.  He  acted  as  such  admin- 
istrator for  several  years,  and  It  appears 
that  large  amounts  of  property  and  money 
came  into  his  hands  as  such  administrator. 
The  auditor's  agent  filed  in  tbe  Kenton  coun- 
ty court  an  information  against  Baldwin,  as 
the  administrator  of  Bowler,  in  which  It  was 
stated  that  from  1865  to  1882,  inclusive,  tbe 
latter  had  in  his  bands  each  year  a  certain 
amount  (naming  it  and  the  year)  of  assets, 
which  were  subject  to  taxation  naia  tbe 
revenne  laws  of  this  state.  He  filed  a  re- 
sponse, setting  up  bis  settlement,  tbe  distri- 
bution and  discharge  from  tbe  trust,  and  it 
appearing  that  be  had  settled  with  the  coun- 
ty court,  and  distributed  the  estate  among 
the  distributees,  and  been  discharged  from 
the  trust.  Tbe  court  in  that  case,  after  re- 
ferring to  the  section  of  the  statute  above 
quoted,  used  this  language:  "The  assessment 
is  made  as  of  a  certain  day  of  each  year. 
The  liability  Is  fixed  as  of  that  day,  and 
tbe  owner  or  possessor  of  the  property  upon 
that  day  is  bound  for  the  tax,  although  be 
may  subsequently  part  with  it.  While  the 
law  contemplates  that  the  owner  (or  pos- 
sessor) will  be  called  upon  by  tbe  assessing 
officer  for  his  list,  and  makes  it  the  duty  of 
the  latter  to  do  so,  yet  It  equally  contemplates 
that  all  property  liable  to  taxation  shall  be 
assessed.  *  *  *  It  is  manifest  from  these 
statutory  provisions  that  it  was  not  Intended 
that  property  should  escape  taxation  by  the 
government  which  protects  it  either  because 
the  assessor  fails  to  call  upon  the  owner  or 
possessor  for  bis  list,  or  because  tbe  latter 
parts  with  it  before  he  is  proceeded  against, 
but  after  tbe  time  when  tbe  liability  becomes 
fixed."  The  court  in  this  case  held  the  ad- 
ministrator liable  for  tbe  taxes  for  the  several 
years,  although  he  had  made  a  final  settle- 
ment with  tbe  county  court,  and  distributed 
tbe  estate  among  the  several  distributees. 
We  are  of  opinion  that  the  lower  court  Im- 
properly sustained  appellees'  demurrer. 


For  these  reasons  the  case  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
consistent  herewith. 


CLAY  ▼.   OLAY'S  GUARDIAN   et  al. 

(Court  of  Appeals  of  Kentucky.     March   IS. 
1903.) 

DEEDS  —  CONSTRUCTION  —  ESTATE  CREATED— 
REMAINDER— CONVBTANCB  TO  WIFE— PAY- 
MENT OF  PURCHASE  MONET  BT  HUSBAND— 
PRESUMPTION- VENDOR'S  LIEN  —  SUBSTITU- 
TION—AGREBMBNT  TO  REIMBURSE  BT  UFB 
TENANT— BNPORCBHBNT  AGAINST  BBMAIN- 
DERMAN— WITNESSES  —  HUSBAND  —  COMPB- 
TENCT  AS  AOAINST  WIFE. 

1.  A  lestator  provided  in  his  will  for  the  in- 
vestment of  certain  fnnds  in  land  for  tbe  nse 
and  benefit  of  his  granddaughter  during  life, 
with  remainder  over  to  the  heirs  of  her  body, 
if  livinK  at  her  death,  otherwise  to  testator's 
heirs.  The  executors,  at  the  instance  of  the 
devisee's  husband,  invested  the  funds  in  a 
tract  of  land.  The  funds  were  not  safBcient 
to  pay  tbe  entire  purchase  price,  and  the  hoa- 
band  supplied  the  necessary  balance.  A  deed 
was  made,  with  tbe  husband's  consent,  grant- 
ing the  land  to  his  wife  for  life,  remainder  to 
the  heirs  of  her  bod^,  if  liTing  at  her  death, 
and,  if  none  were  livmtc.  to  revert  to  testator's 
heirs  to  the  extent  of  tbe  purchase  money  paid 
by  the  executors.  Held,  that  the  wife  took  a 
life  estate  In  the  whole  land,  and  not  merely 
in  a  part  proportioned  to  the  amount  paid  by 
tbe  executors,  with  remainder  to  her  surviving 
daughter. 

2.  Where  a  hosband  furnishes  a  part  of  the 
purchase  money  for  land,  giving  his  notes 
therefor,  and  directs  title  to  be  placed  in  his 
wife,  with  remainder  to  the  heirs  of  her  body, 
it  will  be  presumed  that  it  was  his  intention 
to  provide  for  his  wife  and  child. 

3.  Under  the  express  {M'ovigions  of  Ky.  St. 
1899,  i  2353,  no  trust  results  where  a  deed  Is 
made  to  one  person  and  the  consideration  is 
paid  by  another. 

4.  Under  Cir.  Clode  Prac.  S  606,  providing 
that  neither  a  husband  nor  wife  shall  testify 
while  the  marriage  exists  or  afterwards  con- 
cerning any  communication  between  them  dur- 
iuK  marriage,  testimon;^  of  a  husband  that  his 
wife  had  agreed  to  reimburse  him  for  money 
which  he  had  paid  for  certain  land  convened  to 
her,  or  to  convey  part  of  the  land  to  mm,  is 
incompetent  to  establish  such  agreement. 

5.  Where  a  husband  paid  a  part  of  the  par- 
chase  price  of  land,  directing  title  to  be  con- 
veyed to  his  wife  for  life,  remainder  to  the 
heirs  of  her  body,  any  agreement  made  by  the 
wife  to  reimburse  him  for  his  outlay  cannot 
be  enforced  against  the  land  in  the  hands  of 
the  heirs  of  ue  wife's  body  after  her  death. 

6.  Where  a  husband  agreed  to  pay  the  bal- 
ance of  tbe  purchase  price  of  lands  in  consid- 
eration of  the  investment  in  a  certain  tract  of 
land  of  certain  fnnds  directed  to  be  invested 
by  the  will  of  his  wife's  grandfather  in  lands 
for  her  use  for  life,  and  directed  title  to  the 
whole  tract  to  be  conveyed  to  his  wife,  he,  and 
not  his  wife,  was  obligated  for  that  part  of 
the  purchase  price  agreed  to  be  paid  by  him. 
and  no  equitable  substitution  to  the  lien  of 
the  vendor  could  result  to  him  on  payment  of 
the  agreed   price. 

7.  A  husband  could  not  establish  a  lien  on 
land  conveyed  to  hia  wife  to  the  extent  of  the 
purchaRe  money  paid  by  him,  where  it  ap- 
peared that  he  had  already  received  from  tbe 
rent  of  the  land  and  from  mone^  belonging  to 
the  wife  enough  to  reimburse  bim  for  all  the 
money  that  he  had  expended  in  such  purchase. 

8.  Moneys  which  be  had  expended  in  medical 
bills  and  traveling  expenses  for  his  wif*  conid 
not  be  frifset  agomst  such  Tecei(>tiL 
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Appeal  from  Circuit  Court,  Bourbon  Coun- 
ty. 

"Not  to  be  olHcIally  reported." 

Action  by  Nannie  Clay's  guardian  and  oth- 
ers against  Brutus  J.  Clay,  Jr.  From  a  Judg- 
ment for  plalntUFs,  defendant  appeals.  Af- 
firmed. 

H.  C.  Howard  and  Brutus  J.  Clay,  Jr.,  for 
appellant    C.  M.  Thomas,  for  appellees. 

PATNTBR,  J.  Under  the  will  of  OabeU 
Ohenanlt,  of  Madison  connty,  bis  grand- 
daughter, E:Btelle  Chenault,  was  a  benefi- 
ciary of  certain  funds  aggregating  $5,520.36. 
It  was  In  tbe  hands  of  tbe  executors  of  the 
will,  who,  by  Its  terms,  were  directed  to  In- 
vest It  In  land  for  the  use  and  benefit  of  tbe 
granddaughter  during  ber  life,  with  remain- 
der to  the  heirs  of  her  body,  if  living  at  her 
death.  If  none  living  at  ber  death,  It  was  to 
go  to  testator's  heirs  according  to  the  laws 
of  descent  and  distribution.  The  grand- 
daughter Intermarried  with  the  appellant, 
Brutus  J.  Clay,  Jr.,  to  whom  was  bom  on 
February  14,  1894,  the  appellee  Nannie  Clay. 
The  mother  died  on  tbe  22d  day  of  June, 
1899.  In  March  following  tbe  birth  of  the 
child  the  deed  that  Is  here  for  interpretation 
was  made  under  the  following  circumstan- 
ces: The  executors  had  taken  up  the  ques- 
tion of  investing  the  money  as  directed  by 
tbe  will.  As  the  appellant  and  bis  wife  lived 
in  Bourbon  county,  it  was  desired  by  them 
that  the  money  should  be  Invested  in  lands 
in  that  county.  The  appellant  entered  Into 
a  contract  witb  Ray  Cunningham  and  others 
with  reference  to  tbe  purchase  of  122  acres, 
2  roods,  and  10  poles  of  land.  It  was  called 
to  the  attention  of  the  executors  with  a  view 
of  having  them  put  Mrs.  Clay's  money  in 
tbe  land.  It  seems  that  two  persons  Inter- 
ested In  the  land  were  minors,  and  It  re- 
quired a  proceeding  in  court  to  perfect  the 
title  to  It.  Parties  interested  in  it  could  con- 
vey thirteen-flfteenths  of  It.  The  agreed 
price  was  $70  per  acre,  and  the  consideration 
amounted  to  something  over  $8,500.  The 
money  in  the  bands  of  the  executors  was  not 
sumdent  to  pay  the  purchase  money  by 
$3,060,  and  the  appellant  agreed  with  the  ex- 
ecutors that,  if  they  would  Invest  his  wife's 
money  In  the  land,  he  would  pay  tbe  balance 
of  tbe  purchase  money.  The  parties  met  to 
consummate  tbe  agreement  The  appellant 
was  not  present  when  tbe  preparation  of  tbe 
deed  began.  However,  he  arrived  In  time  to 
bear  it  read,  and  agreed  to  its  terms.  He 
was  advised  as  to  tbe  import  of  tbe  deed, 
and  Icnew  as  to  the  effect  of  its  provisions, 
and  directed  it  to  be  so  made.  The  haben- 
dum of  tbe  deed  is  in  the  following  lan- 
guage: "To  have  and  to  hold  unto  said  party 
of  tbe  second  part  for  ber  sole  and  separate 
use  and  benefit  during  ber  life  and  at  her 
death  to  tbe  heirs  of  ber  body,  if  living  at 
ber  death,  and  if  none  be  living  at  ber  death 
to  revert  to  tbe  beirs  of  Cabell  Chenault  (to 


tbe  extent  of  tbe  purchase  money  paid  as 
hereinbefore  recited  by  tbe  executors  of  said 
Cabell  Chenault  and  tbe  purchase  money 
hereof  which  shall  hereafter  be  paid  by  said 
executors  in  the  execution  of  the  trust  con- 
fided to  them  by  tbe  said  will  of  Cabell  Che- 
nault) according  to  the  laws  of  descent  and 
distribution  in  conformity  with  the  provi- 
sions of  said  wilL"  The  land  was  sold  one- 
tbird  cash  and  the  balance  on  six  and  twelve 
months.  The  executors  subsequently  paid 
the  first  note  maturing  and  part  of  the  last 
one. 

It  is  urged  by  counsel  (1)  ttiat  Nannie  Clay 
only  took  the  remainder  In  fee  to  the  land  in 
so  far  as  tbe  funds  in  tbe  hands  of  Cabell 
Chenault's  executors  paid  for  it;  (2)  that  as 
tbe  appellant  paid  tbe  $3,060,  he  has  a  lien 
for  the  purchase  money  on  the  land  therefor. 

Before  entering  Into  the  consideration  of 
these  questions.  It  may  be  stated  that  at 
first  it  was  contended  upon  behalf  of  the  ap- 
pellant that  Mrs.  Clay  made  an  agreement 
with  her  husband  to  reconrey  to  him  enough 
of  the  land  to  reimburse  him  for  tbe  money 
which  he  paid  out  In  its  purchase,  but  that 
claim  Is  now  abandoned.  Counsel  for  appel- 
lant Invokes  a  canon  of  construction  univer- 
sally accepted  that,  where  there  Is  repug- 
nancy between  the  conveyancing  clause  of 
tbe  deed  and  the  habendum,  the  latter  must 
control.  In  support  of  that  rule  a  number 
of  cases  are  cited.  If  there  Is  no  repug- 
nancy between  tbe  two  clauses  of  the  deed, 
then  there  is  no  occasion  to  Invoke  the  rule 
In  question.  The  deed  only  purports  to  give 
tbe  use  and  benefit  of  the  land  to  Mrs.  Clny 
during  her  life.  When  her  estate  ceases  by 
death,  it  Is  to  go  to  tbe  heirs  of  ber  body 
living  at  that  time.  Tbe  daughter,  Nannie, 
was  living  at  ber  mother's  death,  and  under 
this  clause  of  the  deed  it  went  to  ber.  It  is 
true  that  there  is  another  clause,  which  pro- 
vides for  a  condition  which  might  have  exist- 
ed at  her  death.  If  there  were  no  bodily 
heirs  living  at  her  death,  then  it  was  to  go 
to  the  heirs  of  Cabell  Chenault;  but  M  the 
child  was  living,  tbe  contingency  did  not  bap- 
pen  which  would  have  given  the  land  to  the 
heirs  of  Cabell  Chenault  Tbe  clause  In  tbe 
deed  which  provided  for  that  contingency 
did  not,  in  the  least,  affect  the  preceding 
clause  of  the  deed,  which  gave  It  without 
restriction  or  qualification,  to  her  bodily  heirs 
living  at  her  death.  Bo  we  conclude  that 
Mrs.  Clay  took  a  life  estate  in  the  Jand,  and 
the  Infant  child,  Nannie,  tbe  remainder  in 
fee.  Had  Mrs.  Clay  died  without  I>odny 
heirs  living  at  ber  death,  then  a  question 
would  have  arisen  as  to  who  would  have  tak- 
en the  fee  in  the  land  other  than  that  repre- 
sented by  the  Investment  which  tbe  execu- 
tors bad  made  In  It 

When  the  appellant  agreed  to  furnish  the 
balance  of  the  money,  and  consented  to  tbe 
deed,  the  presumption  is  that  he  was  en- 
deavoring to  provide  for  his  wife  and  child. 
The  mere  fact  that  be  executed  his  note  for 


Digitized  by 


Google 


812 


72  BOUTHWESTBStX  REPORTEB. 


(Ky. 


the  balance  of  the  purchase  money  does  not 
affect  this  presumption.  The  agreement  did 
not  Impart  that  he  was  to  pay  the  money  for 
bis  trlfe  and  child,  but  that  be  made  It  bis 
debt,  and  paid  it  for  himself.  The  effect  of 
the  subsequent  payment  Is  exactly  the  same 
as  If  It  had  been  a  cash  one.  In  King's  Heirs 
V.  Morris  and  Snell,  2  B.  Mon.  98.  the  court 
said:  "But  there  Is  still  another  ground  which 
we  regard  as  declslTe  against  the  claim  of 
Morris,  which  is  that  the  wife  cannot  be  pre- 
sumed to  be  a  trustee  for  her  husband,  and, 
if  he  purchase  an  estate  in  her  name.  It 
shall  be  presumed,  in  the  first  Instance,  to  be 
an  advancement  and  provision  for  ber  (1 
Cruise's  Digest,  side  page  479);  and  so  if  she, 
while  sole,  purchase  an  estate  tn  ber  own 
name,  taking  the  title,  and  be  pay  the  price 
after  marriage,  it  must,  on  the  same  princi- 
ple, be  regarded  as  an  advancement  and  pro- 
vision for  her.  We  are  lacUned  to  think, 
however,  that  there  was  in  this  case  no  ef- 
fectual election,  before  marriage,  to  take  the 
land,  which  would  have  bound  the  wife  dum 
sola,  or  could  have  been  enforced  against 
her,  and  that,  the  election  and  purchase  hav- 
ing been  made  after  tbe  marriage,  was  a  par- 
chase  by  the  husband  in  tbe  name  of  tbe 
wife,  and,  therefore,  coming  directly  within 
the  rule  laid  down  by  Oulse,  must  be  deem- 
ed an  advancement  for  her  benefit,  for  wbicb 
no  charge  arises  against  her  or  her  estate; 
and,  even  if  she  made  an  effectual  election 
before  marriage,  and  was  indebted  dum  sola 
for  the  price,  it  was  the  duty  of  the  husband 
to  pay  it,  and  especially  as  he  had  ber  prop- 
erty, of  greater  value  than  tbe  debt,  and  he 
should  be  presumed  to  have  paid  it  as  hus- 
band, and  for  her  benefit,  and  no  equity 
arises  in  his  favor  for  remuneration."  No 
trust  could  have  resulted  In  favor  of  tbe  hus- 
band because  he  paid  part  of  the  purchase 
money,  as  section  2353,  Ky.  St.  1899,  express- 
ly provides  that  no  trust  shall  result  "when 
a  deed  shall  be  made  to  one  person,  and  the 
consideration  shall  be  paid  by  another."  Tbe 
court  has  several  times  so  Interpreted  tbe 
statute. 

But  it  Is  urged  that  Mrs.  Clay  had  agreed 
with  her  husband  to  either  refund  the  mcM- 
ey  which  he  paid,  or  convey  him  some  of  the 
land.  No  one  testifies,  except  the  husband, 
that  she  made  such  an  agreement  with  him, 
and,  of  course,  his  testimony  Is  not  compe- 
tent under  section  606,  Civ.  Code  Prac.  Four 
witnesses  were  introduced,  who  testified  that, 
after  this  deed  had  been  made,  Mrs.  Clay 
told  them  sbe  Intended  to  pay  tbe  appellant 
the  money  wbicb  be  bad  paid  for  tbe  land, 
or  convey  it  to  him.  They  do  not  testify  to 
the  fact  that  she  had  made  any  agreement 
with  her  husband  to  repay  blm  for  the  mon- 
ey which  be  had  put  in  the  land,  and,  if  the 
contract  were  enforceable,  we  do  not  think 
a  state  of  facts  was  made  out  to  Justify  its 
enforcement.  Mrs.  Clay  only  had  a  life  es- 
tate In  the  property.  When  she  died,  she 
left  no  interest  In  it  tbat  could  be  subjected 


to  the  payment  of  any  debt  wbicb  she  owed. 
nor  did  she  leave  any  Uiterest  that  ooold  be 
seized  under  any  equitable  right  as  against 
ber  or  her  estate.  As  the  remainder  in  fee 
was  in  tbe  daughter,  Nannie,  at  tbe  death  of 
the  mother,  she  was  the  absolute  own^  of 
tbe  interest  conveyed  by  tbe  deed.  The  motb- 
er  could  make  no  admissions  or  declarationa 
wldcb  would  affect  the  rights  of  tbe  infant 
child,  and  its  Interests  alone  would  be  affect- 
ed if  tbe  appellant  should  succeed  in  estab- 
lishment of  tbe  lien  wbicb  be  claims.  If  tbe 
husband  could  have  at  any  time  looked  to 
the  interest  of  tbe  wife  in  the  land  for  re- 
payment of  his  money.  It  was  only  in  the  life 
estate,  because  the  appellant  voluntarily  had 
a  remainder  in  fee  conveyed  to  the  child,  and 
it  was  beyond  his  or  its  mother's  power  to 
recall.  This  would  be  a  sufilcient  answer  to 
the  argument  of  counsel  for  the  appellant  to 
the  effect  that,  as  appellant  bad  paid  the 
$3,050  in  the  purchase  of  the  land,  he  is  en- 
titled to  be  substituted  to  tbe  lien  of  the  ven- 
dor upon  It  The  Infant  child  was  never 
obligated  for  this  purchase  mcmey;  on  the 
contrary,  the  father  voluntarily  assumed  re- 
sponsibility for  It  and  had  the  land  conveyed 
to  the  child.  Therefore  tbe  interest  which 
she  took  in  the  land  was  not,  and  could  not 
have  been,  incumbered  on  account  of  any 
money  which  the  father  may  have  paid  in  its 
purchase. 

Besides,  tbere  is  a  reason  why  It  could  not 
have  been  asserted  against  the  wife,  because 
the  doctrine  of  equitable  substitution  has  no 
application  to  the  facts  of  this  case,  as  Mrs. 
Clay  was  never  obligated  for  the  purchase 
money,  and  she  was  not  bound  to  pay  the 
notes  which  the  husband  executed  for  IL 
The  husband  did  not  pay  the  money  for  ber, 
but  for  himself,  as  he  agreed  with  tbe  exec- 
utors that,  if  they  would  invest  tbe  money 
in  their  hands  for  the  use  of  his  wife  in 
Bourbon  county,  he  would  pay  the  balance 
of  the  purchase  money.  Certainly,  the  exec- 
utors never  would  have  Invested  tbe  funds 
for  the  benefit  of  Mrs.  Clay  In  land  tbat  was 
to  remain  Incumbered  by  a  claim  for  $3,090 
in  favor  of  tbe  husband.  All  of  tbe  facts  and 
circumstances  attending  the  transaction  are 
against  the  claim  that  such  was  the  intention 
of  tbe  parties  to  it 

We  have  not  overlooked  the  authorities 
which  the  counsel  for  appellant  cites  upon 
this  question,  but  our  opinion  is  tbat  they 
have  no  application  to  the  facts  of  this  case. 
Besides,  we  are  of  tbe  opinion,  without  go- 
ing into  tbe  details  of  the  matter,  tbat  the 
appellant  received  from  the  rent  of  the  land 
In  question  and  money  belonging  to  his  wife 
enough  to  reimburse  him  for  all  tbe  money 
be  paid  in  tbe  purchase  of  the  land,  and 
these  sums  could  not  have  been  diminished 
by  reason  of  the  fact  that  he  expended  mon- 
ey In  an  effort  to  restore  her  to  health,  or  to 
pay  her  traveling  expenses,  physicians'  bills, 
etc.,  because  he  was  under  moral  and  legal 
obligation  to  pay  such  expenses  Independent 
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of  her  estate,  or  any  ezpreased  desire  upon 
her  part  to  relieve  bim  as  far  as  possible  of 
It.  His  marital  obllgatloxiB  required  him  to 
support  her  In  "sickness  and  in  health."  Be- 
sides that,  in  consideration  that  she  relln- 
goish  her  potential  right  to  dower  In  a  tract 
of  land  which  the  appellant  had  Inherited 
from  his  father,  be  agreed  to  build  a  house 
upon  the  land  In  question,  costing  $1,200,  but 
the  wife  died  shortly  afterwards,  and  be 
never  incurred  that  expense. 

We  are  of  the  opinion  that  the  court  below 
properly  refused  to  set  aside  the  deed  which 
the  master  commissioner  made  to  Mrs.  Clay 
for  the  two-fifteenths  of  the  land.  This  deed 
vested  her  with  fee  to  it,  and,  of  course,  the 
husband  takes  an  Interest  In  that  fractional 
part  of  the  land,  but  It  Is  unnecessary  to  state 
here  what  his  Interest  Is. 

Judgment  Is  aftirmed. 


ROBBRTSON  et  al.  t.  R0BB31T80N  et  al. 

iCourt  of  Appeals   of  Kentucky.     March   18. 
1903.) 

CI<AIM    AOAINST    ESTATB-ESTOPPBL— VALIDI- 
TY—BBS  JUDICATA— CONTRACT  BY 
MARRIBD  WOMAN. 

1.  Testator  devised  all  his  property  to  his 
daughter,  to  be  invested  in  real  estate  and  to 
be  deeded  to  her  for  her  separate  use,  and  to 
her  children.  The  daughter  lUTested  such  trust 
fund,  together  with  funds  of  her  own  and  of 
her  husband,  in  a  farm,  and  took  the  deed  to 
herself  in  fee  simple.  Subsequently,  in  an  ac- 
tion brought  by  the  children,  the  daughter's 
accounts  as  executrix  were  settled,  and  the 
part  of  the  farm  bought  with  the  trust  fond 
was  allotted  to  her,  with  remainder  over  to  the 
children.  A  debt  owed  by  the  estate  to  the 
widow  was  credited  to  the  daughters  account 
as  executrix,  aud  charged  to  her  personally. 
Held,  that  the  widow  was  not  estopped  from 
setting  up  her  claim  against  her  daughter's 
estate  because  she  allowed  the  daughter  in  the 
former  proceeding  to  prove  that  she  had  paid 
it  off. 

2.  The  validity  of  such  claim  as  against  her 
husband's  estate  cannot  now  be  questioned,  it 
having  been  settled  in  the  former  proceeding. 

8.  A  contract  by  a  married  woman  concern- 
ing her  separate  estate  is  valid. 

Appeal  from  Circuit  Court,  Shelby  County. 

"Not  to  be  officially  reported." 

Proceeding  by  J.  W.  Robertson  to  settle 
bis  accounts  as  administrator  of  Martha  L. 
Robertson,  deceased.  Prom  a  judgment  over- 
ruling the  exceptions  of  H.  M.  Robertson  and 
others  to  the  allowance  of  a  certain  claim, 
they  appeal.    Affirmed. 

Gilbert.  Peak  &  GUbert,  for  appellants. 
WiUls  &  WmiB,  for  appellees. 

BARKER,  J.  In  1887,  H.  B.  Morton  died 
testate,  domiciled  in  Shelby  county,  Ky., 
leaving  a  widow,  Sarah  F.  Morton,  and  an 
only  child,  Martha  L.  Robertson,  wife  of 
John  W.  Robertson.  So  much  of  bis  last 
will  and  testament  as  is  pertinent  to  the  is- 
sues involved  In  this  case  is  as  follows: 

ft.  See  Hunband  and   Wife,   vol.   26,   Cent   Dls. 


"First  I  will  and  desire  that  all  my  honor- 
able debts  be  paid  with  all  convenient  speed. 

"I  will  and  desire  that  all  money  aud  cash 
notes  in  my  possession,  or  belonging  to  me 
at  my  death,  shall  be  invested  in  real  estate, 
such  Investment  to  be  made  within  twelve 
months  after  my  decease,  for- the  benefit  of 
my  beloved  wife  and  only  cbild,  Martha  L. 
Robertson  (wife  of  J.  W.  Robertson),  to  be 
deeded  to  her  for  her  separate  use  and  bene- 
fit, and  to  her  children. 

"And  I  also  will  and  desire  the  money  due 
to  my  estate  from  life  Insurance  to  be  invest- 
ed in  the  same  way  and  for  the  same  pur- 
poses; save  and  except  the  sum  of  two  hun- 
dred and  fifty  dollars  of  said  Insurance,  which 
I  hereby  give  and  bequeath  to  my  wife, 
Sarah  F.  Morton;  and  I  further  will  and  de- 
cree that  my  wife,  Sarah,  shall  be  supported 
out  of  Buch  real  estate  as  shall  be  purchased 
under  the  provisions  of  this  will  for  my 
daughter,  and  such  support,  meaning  proper 
food,  clothing,  shelter  and  medical  attention; 
and  I  further  will  and  decree  that  upon  fail- 
ure of  my  daughter  and  her  husband  to  fur- 
nish my  wife  with  the  support  above  named, 
that  she  shall  have  a  lien,  during  her  life, 
upon  such  part  of  the  real  estate  to  be  pur- 
chased, as  above  indicated,  as  shall  insure 
her  a  comfortable  maintenance." 

By  the  terms  of  the  will,  Martha  L.  Rob- 
ertson was  named  as  sole  executrix,  without 
bond  or  security.  This  will  was  duly  and 
legally  probated  by  order  of  the  Shelby  coun- 
ty court,  and  Martha  L.  Robertson  was  ap- 
pointed and  qualified  as  sole  executrix.  Aft- 
er the  payment  of  all  her  father's  debts,  the 
executrix  invested  all  of  his  estate,  together 
with  funds  of  her  own  and  of  her  husband. 
In  the  purchase  and  improvement  of  a  farm 
of  190  acres,  situated  In  Shelby  county,  Ky. 
The  conveyance  of  this  farm  was  made  to 
Martha  L.  Robertson  alone,  in  fee  simple, 
and  it  constituted  the  home  of  herself,  her 
husband,  and  their  children,  and  Sarah  F. 
Morton.  Afterwards,  In  1805,  her  son  H.  M. 
Robertson,  who  had  become  of  age,  for  him- 
self, and  as  next  friend  of  his  Infant  brothers 
and  sisters,  instituted  an  equitable  action  In 
the  Shelby  circuit  court  against  bis  mother, 
Martha  L.  Robertson,  his  father,  John  W. 
Robertson,  and  his  grandmother,  Sarah  F. 
Morton.  In  bis  petition  he  recites  the  pro- 
visions of  the  will  of  his  grandfather,  H.  M. 
Morton,  and  charges  that  his  mother  wrong- 
fully invested  the  money  which  came  to  her 
hands,  as  executrix  and  devisee.  In  a  farm  of 
190  acres,  which  she  had  caused  to  be  con- 
veyed to  herself  In  fee  simple,  to  the  exclu- 
sion of  the  rights  of  himself  and  his  Infant 
brothers  and  sisters. 

It  is  not  necessary  to  set  forth  with  minute 
particularity  the  proceedings  which  were  bad 
In  this  case.  It  Is  sufficient  to  state  that 
Martha  L.  Robertson  settled  her  accounts,  as 
executrix.  In  this  action,  and  that  In  this  set- 
tlement it  appears  that,  after  the  payment  of 
all  the  debts  of  her  father,  there  remained  in 
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her  hands,  of  the  trust  ftmd  devised  to  her- 
setC  and  her  children,  the  sum  of  ^,750, 
which  had  been  Invested  In  the  purchase  of 
the  farm  of  190  acres,  and  that  afterwards, 
the  cause  having  been  submitted,  the  court 
rendered  the  following  Judgment:  "This 
cause  being  submitted  on  pleadings,  proof, 
and  exhibits,  and  the  court  being  sufficiently 
advised,  it  is  the  Judgment  of  the  court  that 
the  sum  of  $3,760  of  that  fund  came  to  the 
hands  of  defendant,  Martlia  L.  Robertson, 
from  the  estate  of  Hiram  Morton,  which  was 
Invested  In  the  lands  now  held  by  defendant, 
Martha  L.  Robertson;  that  Martha  L.  Ro1>- 
ertson  owns  to  the  amount  of  $3,750  for  her 
life,  with  remainder  to  her  children.  All  the 
remainder  of  said  lands  belong  absolutely  to 
the  defendant,  Martha  L.  Robertson.  And 
Simeon  Cook  and  E.  J.  Doss  are  appointed 
commissioners,  who  will  go  on  said  lands,  on 
a  day  to  be  fixed  by  them,  of  which  they  will 
give  the  adult  parties  hereto  notice,  and  will 
divide  said  lands  described  in  the  petition 
thus:  They  will  allot  to  Mrs.  Martha  L. 
Robertson  for  her  life,  with  remainder  to  her 
children,  land  of  the  value  of  $3,750,  and  the 
remainder  they  will  allot  to  Mrs.  Martha  L. 
Robertson  absolutely.  Before  making  said 
survey  and  division,  said  commissioners  will 
be  sworn  to  fairly  and  Impartially  discharge 
the  duties  by  this  ordor  Imposed."  In  pur- 
suance of  this  order,  the  conmlssioners  al- 
lotted 76  acres  of  the  farm  to  Martha  L.  Rob- 
ertson for  life,  with  remainder  over  to  her 
children.  The  balance  of  the  farm  they  al- 
lotted to  her  absolutely,  and  reported  their 
acts  to  the  court.  No  exceptions  having  been 
filed  to  this  report.  It  was  confirmed,  and  the 
case  went  off  the  docket,  and  the  Judgment 
has  never  been  appealed  from  or  in  any  way 
vacated. 

On  the  18th  day  of  April,  1901,  Marthn  L. 
Robertson  died,  a  resident  of  Shelby  county, 
Ky.,  leaving  a  husband,  John  W.  Robertson, 
and  four  children,  H.  M.  Robertson,  Mary  R. 
Martin  (wife  of  Shelby  Martin),  Charles  A. 
Robertson,  and  Meredith  C.  Robertson,  who 
is  yet  under  age.  Her  husband,  John  W. 
Robertson,  having  been  appointed  and  quali- 
fied as  administrator  of  her  estate,  instituted 
this  action  in  the  Shelby  circuit  court.  In 
bis  petition  be  states,  in  substance,  that  his 
wife  left  little  or  no  personalty,  but  that  she 
died  seised  in  fee  simple  of  the  114  acres  of 
land,  which  tiad  been  conveyed  to  her  by 
the  commissioners  appointed  by  the  court  In 
the  case  of  H.  M.  Robertson,  &c.,  v.  Martha 
L.  Robertson,  &c.,  heretofore  mentioned; 
that,  in  order  to  pay  these  debts,  it  was 
necessary  that  the  farm  should  be  sold.  In 
this  action,  all  the  parties  in  interest  were 
properly  brought  before  the  court,  the  land 
was  sold  under  Judgment,  and  the  case  re- 
ferred to  the  commissioner  for  the  purpose 
of  reporting  the  indebtedness  of  the  estate. 
Among  the  claims  which  were  asserted  was 
that  of  appellee  Sarah  F.  Morton  for  the 
sum  of  $1,976.48,  and  the  validity  of  this 


claim  is  the  dnly  qneBtlon  inyolved  on  tbi* 
appeal. 

It  appears  that  Mrs.  Sarah  F.  Morton  tam- 
ed over  to  her  stepdaughter,  Martha  L.  Rob- 
ertson, the  sura  of  $260,  which  she  received 
out  of  the  insurance  on  her  husband's  life^ 
and  surrendered  to  her  six  notes,  agg^iegating 
$1,724.48,  which  she  held  against  ber  bus- 
band's  estate,  and  took  from  her  stepdaugh- 
ter the  following  instrument  of  writing: 
"Whereas,  at  the  death  of  my  father,  H.  B. 
Morton,  he  was  indebted  to  Sarah  F.  Morton 
in  the  sum  of  $1,726.48,  evidenced  by  six 
notes;  and  whereas,  the  said  Sarah  F.  Mor- 
ton turned  over  to  me  $250.00  of  the  insur- 
ance money  on  life  of  said  H.  B.  Morton 
going  to  her,  and  whereas,  it  was  agreed  be- 
tween myself  and  Sai-ah  F.  Morton  that  the 
amount  of  said  notes,  with  interest  to  death 
of  H.  B.  Morton,  and  the  $250.00  aforesaid, 
making  in  all  $1,976.48,  should  be  placed  in 
the  farm  on  which  I  now  reside,  the  said 
Sarah  F.  Morton  to  make  her  home  with  me 
and  have  a  maintenance  and  support  out  of 
the  said  farm.  Said  money  was  so  invested, 
and  Sarah  F.  Morton  has  so  lived  since  said 
farm  was  purchased.  Now,  I  acknowledge 
by  this  writing  that  the  aforesaid  sum  was 
80  Invested,  and  that  I  am  bound  and  lia- 
ble to  Mrs.  Morton  to  furnish  ber  a  home 
and  comfortable  support  and  maintenance  as 
long  as  she  lives,  and  at  her  death  to  pay 
same  to  her  legal  representatives.  This  Dea 
25,  1896.  Mattie  L.  Robertson.  WItneaaes: 
W.  A.  Bohannon,  L.  C.  Willis."  The  execu- 
tion and  delivery  by  Martha  L.  Robertson  of 
this  paper  to  her  stepmother,  Sarah  F.  Mor- 
ton, is  abundantly  shown  by  the  evidence. 
But  it  is  strenuously  urged  by  counsel  for 
appellants  that  Mrs.  Morton  is  now  estopped 
from  setting  up  this  claim,  because,  it  Is 
said,  she  permitted  her  stepdaughter,  Martha 
L.  Robertson,  in  the  case  of  H.  M.  Robertson 
V.  Martha  L.  Robertson,  to  prove,  before  the 
commissioners,  that  she,  as  executrix  of  the 
estate  of  her  father,  H.  B.  Morton,  had  paid 
off  the  Indebtedness  due  from  the  estate  to 
Sarah  F.  Morton,  and  thereby  lessened  tbt 
trust  fund,  to  the  injury  of  appellants. 

It  seems  that  Martha  L.  Robertson  and 
her  husband,  John  W.  Robertson,  and  Sarah 
F.  Morton  entered  into  a  family  arrangement 
to  put  all  their  money  together,  for  the  pur- 
pose of  purchasing  a  good  farm,  and  so  im- 
proving it  that  It  would  comfortably  support 
and  maintain  the  whole  family,  including  ap- 
pellants. This  was  manifestly  to  the  interest 
of  all,  and  certainly  In  no  way  injured,  or 
could  have  injured,  the  appellants.  Sarah  P. 
Morton  was  entitled  to  receive  her  debt  of 
$1,976.48  In  money,  and  she  was  entitled,  in 
addition  thereto,  to  be  supported  and  main- 
tained out  of  whatever  was  left  of  her  hus- 
band's estate  after  the  payment  of  his  debts. 
Had  she  been  a  selfish  woman,  undoubtedly 
she  would  have  adopted  this  course;  but,  evi- 
dently desiring  to  further  the  family  interest, 
she  did  not  take  the  debt  in  cash,  bat  loaned  it 
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to  ber  stepdaogbter  to  be  Invested  In  a  borne 
for  all  tbe  family.  Tbls  arrangement  work- 
ed ont  wltb  great  satisfaction  to  all  con- 
cerned, until  H.  M.  Robertson  arrived  at 
mature  age,  when  he  instituted  an  action 
against  bis  mother  In  order  to  have  bis  and 
his  brothers'  and  sisters'  rights  In  tbe  farm 
determined^  and  In  that  action  bis  mother 
settled  ber  accounts,  as  executrix  of  her 
father's  estate,  in  order  that  It  might  definite- 
ly appear  what  sum  she  held  In  trust  for 
herself  and  children.  In  tbls  settlement  she 
was  credited  by  tbe  sum  of  $1,976.48  paid  by 
ber,  as  executrix,  to  her  stepmother,  Sarah 
P.  Morton.  -Tbis  payment  was  effected  by 
crediting  her  account  as  executrix  with  tbe 
snm  of  $1,976.48  which  was  due  from  the  es- 
tate to  Sarah  F.  Morton,  and  charging  her- 
self personally,  as  evidenced  by  the  writing 
above  set  forth,  with  the  sum  of  $1,976.48. 
Tbls  was  a  perfectly  simple  transaction,  and 
in  no  wise  Injured  appellants,  or  diminished 
tbe  trust  fund  in  which  they  were  Interested; 
it  resulted  precisely  as  if  tbe  executrix  bad 
banded  over  to  Sarah  F.  Morton  tbe  sum 
due  ber  from  her  husband's  estate,  and  after- 
wards she  had  loaned  that  same  sum  to 
ber  stepdaughter,  Martha  L.  Robertson.  The 
arrangement  in  no  wise  injured  appellants  or 
their  estate,  but,  on  the  contrary,  was  great- 
ly beneficial  to  them,  as  It  enabled  them  to 
enjoy  the  comforts  of  a  home,  purchased  In 
part,  at  least,  by  money  of  their  stepgrand- 
mother. 

Tbe  validity  of  Mrs.  Morton's  original 
claim  against  her  husband's  estate  cannot  be 
called  in  question  here  by  suggesting  the 
want  of  consideration  for  the  writing  exe- 
cuted and  delivered  by  Martha  L.  Robert- 
son; that  question  was  settled  in  tbe  case 
of  H.  M.  Robertson  v.  Martha  L.  Robertson, 
and  is  now  res  adjudlcata. 

Kor  can  the  contention  of  appellants,  that 
tbe  contract  between  Martha  L.  Robertson 
and  Sarah  F.  Morton  is  void  becauso  Mrs. 
Morton  was  a  married  woman,  be  main- 
tained. The  contract  concerned  her  separate 
estate,  and  she  had  tbe  power  to  contract 
wltb  reference  thereto,  and,  even  if  this 
were  not  so,  we  think  that,  under  the  ar- 
rangement made  between  them  with  regard 
to  the  purchase  of  tbe  farm,  Mrs.  Morton 
was  entitled  to  receive  back  her  money 
which  she  had  Invested  in  tbe  purchase. 

The  learned  judge  of  the  circuit  court  prop- 
erly overruled  the  exceptions  of  appellants 
to  tbe  allowance  by  tbe  commissioner  of  this 
claim  of  Sarah  F.  Morton.  Wherefore  tbe 
judgment  is  afilrmed. 


CLAT  V.  KENNEDY  et  al. 

(Court   of  Appeals  of  Kentucky.      March   18, 

190S.) 

WATS-ADVERSE     USER  —  PLEADING— WAIVER 
OF  OBJECTION. 

1.  Objection  that  the  petition  did  not  allege 
that  the  adverge  holdiug  of  the  way  was  open 
and  notorioos,  or  the  exact  time  when  it  was 


80  held,  cannot  be  made  for  the  first  time  on 
appeal,  the  answer  having  traversed  its  allega- 
tions and  denied  that  the  way  had  been  used 
adversely  for  the  time  specified  therein  or  any 
other  length  of  time,  and  proof  on  the  issue 
having  been  heard  without  objection. 

2.  An  adverse  possession  which  will  defeat 
a  right  of  way  acquired  by  adverse  user  must 
be  such  as  would  defeat  a  right  of  entry  on 
real  estate. 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
^. 

"Not  to  be  ofllcially  reported." 

Suit  by  J.  W.  Kennedy  and  another  against 
William  Clay.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

John  I.  Williamson  and  Harry  Kennedy, 
for  appellant.  J.  F.  Morgan  and  Leslie  S. 
Hughes,  for  appellees. 

HOBSON,  J.  Appellant,  Clay,  owns  a 
tract  of  land  in  Nicholas  county,  on  tbe  Car- 
lisle &  Sharpsburg  Pike.  Appellees  own  land 
back  of  him.  As  far  back  as  1839  there  was 
a  road  leading  across  Clay's  land  along  the 
ridge  back  to  tbe  land  now  owned  by  appel- 
lees, and  It  seems  to  have  been  tbe  main,  if 
not  tbe  only,  way  at  that  time  of  reaching  It 
About  the  year  1860,  Walter  Roberts,  who 
lived  where  appellee  Tapp  now  lives,  kept  a 
store  there,  and  the  road  referred  to  was 
used  to  get  from  tbe  pike  to  the  store.  After 
Roberts*  death  a  man  named  Bradshaw  lived 
there,  and  during  this  time  Clay  bought  the 
farm  in  front.  There  seems  to  have  been  no 
trouble  about  the  right .  of  way  between 
Bradshaw  and  Clay,  but  after  Bradshaw'a 
death  Clay  closed  up  tbe  road  when  Wyatt 
was  living  there,  some  time  previous  to  tbe 
year  1889.  Tapp  got  tbe  place  In  the  year 
1900.  He  and  Kennedy,  in  August,  1901,  fil- 
ed this  suit,  alleging  that  they  and  those  un- 
der whom  they  claimed  bad  for  over  30 
years  claimed  and  held  adversely  tbe  pass- 
way  over  Clay's  land,  and  prayed  that  be  be 
enjoined  from  obstructing  them  in  the  use 
of  it  Tbe  defendant  filed  answer  denying 
the  allegations  of  the  petition,  and  on  final 
hearing  tbe  court  granted  the  plaintiffs  tbe 
relief  sought 

The  petition  of  tbe  plaintiffs  is  certainly 
good  after  answer  on  tbe  merits  and  Judg- 
ment There  was  no  demurrer  filed  to  It 
Tbe  answer  not  only  traversed  tbe  allega- 
tions of  the  petition,  but  denied  that  tbe 
pasBway  bad  been  used  for  the  time  specified 
therein,  or  any  other  length  of  time,  adverse- 
ly to  tbe  owners  of  the  land.  Proof  was 
taken  on  the  Issues  tbus  raised,  and  beard  in 
tbe  trial  court  without  objection.  Tbe  ques- 
tion cannot  be  made  for  tbe  first  time  In  this 
court  that  the  petition  did  not  allege  that  the 
adverse  holding  of  the  passway  was  open 
and  notorious,  or  that  tbe  exact  time  when 
it  was  so  held  was  not  stated  In  the  petition. 

On  the  questions  of  fact  the  proof  Is  very 
conflicting,  and,  giving  some  weight  to  the 
chancellor's  conclusion,  we  do  not  think  we 
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ought  to  disturb  the  Judgment.  The  long 
use  of  the  road  from  1839  until  after  the 
death  of  Bradshaw  Is  sufficient,  cousiderlog 
the  manner  of  the  use,  to  raise  a  presumption 
In  favor  of  the  right,  and  we  are  by  no 
means  clear,  from  the  evidence,  that  there 
has  been  any  such  adverse  holding  by  Clay 
for  15  years  prior  to  the  bringing  of  this  suit 
as  to  bar  the  plaintiffs.  Their  prima  facie 
case,  from  the  long  use  of  the  road,  Its  loca- 
tion on  the  ridge.  Its  being  the  only  practical 
means  of  access,  and  the  general  use  made 
of  It  for  something  like  half  a  century,  can 
only  be  defeated  by  such  adverse  possession 
as  would  defeat  a  right  of  entry  on  real  es- 
tate. This  Is  not  shown.  At  least,  the  evi- 
dence on  this  subject  is  not  such  as  to  war- 
rant US  In  disturbing  the  chancellor's  Judg- 
ment. 
Judgment  affirmed. 


MONTGOMBBT  t.  CONSOLIDATED  BOAT 
STOBE  CO. 

(Court  of  Appeals  of  Kentucky,     March   18, 
1903.) 

FORBION  JUDOMBNT— ACTION  —  JURISDICTION 
OP  FOREIQN  COURT— SUFFICIENCY  OF  AL- 
LBOATIONS— TRANSCRIPT— COMPLBTBNBSS. 

1.  In  an  action  on  the  judgment  of  a  sister 
state.  It  Is  sttfflcient  to  allege,  as  showing  juris- 
diction in  the  former  court,  that  defendant  ap- 
peared, and  that  the  court  was  one  of  general 
equity  or  law  jurisdiction,  without  pleading  the 
statute  of  the  slater  state,  or  setting  out  fur- 
ther facts  showing  the  jurisdiction  of  its  court. 

2.  A  transcript  of  the  judgment  of  a  sister 
state  on  which  execution  has  been  issued  and 
certified,  as  required  by  U.  S.  St.  H  906-909 
[U.  a  Comp.  St.  1901,  pp.  677-679],  so  as  to 
entitle  the  judgment  to  full  faith  and  credit, 
will  be  deemed  to  contain  a  complete  copy  of 
the  judgment,  though  it  differs  in  form  from 
the  form  of  judgment  used  in  Kentncky, 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  the  Consolidated  Boat  Store 
Company  against  Alexander  Montgomery. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  M.  Durrett.  for  appellant  Myers  & 
Howard,  for  appellee. 

HOBSON,  J.  Appellee  filed  this  salt  to  re. 
cover  the  amount  of  a  Judgment  rendered 
in  its  favor  against  appellant  in  the  superior 
court  of  Cincinnati,  Hamilton  county,  Ohio, 
and,  judgment  having  been  rendered  in  favor 
of  appellee,  a  reversal  is  sought  on  two 
grounds. 

1.  It  is  nrged  that  the  petition  Is  not  suffi- 
cient, In  that  it  fails  to  state  facts  show- 
ing that  the  Ohio  court  had  Jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  de- 
fendant when  It  rendered  the  judgment 
Gebhard  t.  Gamier,  76  Ky.  321,  23  Am.  Bep. 
721,  and  Laldley  v.  Cummins,  83  Ky.  606, 
are  relied  on.    The  last  case  seems  to  have 

f  L  See  Judgment,  voL  SO,  Cent.  Dig.  |  1773. 


DO  application,  as  that  InvolTed  a  Jndgment 
of  a  district  court  of  the  United  States,  and 
It  was  held  that  this  court  would  take  Ju- 
dicial notice  of  acts  of  Congress  defining  tbe 
powers  of  the  district  court  In  the  other 
case,  salt  was  filed  on  a  Judgment  of  the 
circuit  court  of  Dearborn  county,  Ind.,  bat 
no  facts  were  allied  showing  what  the 
Jarl8dlcti<«  of  tbat  court  was.  It  was  not  al- 
leged that  It  was  a  court  of  general  equity 
or  common-law  Jurisdiction.  But  in  this 
case  It  is  alleged  that  appellant  appeared 
personally  in  the  court  and  filed  answer.  It 
is  also  alleged  that  the  court  was  one  of 
general  equity  and  common-law  Jurisdiction. 
The  general  averment  of  a  fact  of  this  char- 
acter is  sufficient  It  would  be  needless  pro- 
lixity to  require  the  statute  of  Ohio  to  be  set 
oat  In  hsec  verba.  It  may  be  pleaded  accord- 
ing to  its  effect  As  the  foreign  law  must  be 
proved  as  any  other  fact  It  may  also  be 
pleaded  as  any  other  fact 

2.  It  is  also  Insisted  tbat  tbe  tianacript 
of  tbe  Judgment  is  not  of  the  entire  decree. 
We  do  not  see  anything  in  the  record  to 
sustain  this  idea.  No  such  defense  was  made 
In  the  trial  court  Tbe  forms  of  procedure 
vary  In  tbe  different  states  in  matters  of  de- 
tail, and,  while  the  form  of  this  Judgment  is 
not  that  in  use  in  Kentucky,  we  think  It  is 
the  entire  Judgment  In  the  matter,  and  was 
properly  treated  as  such  by  the  circuit  court 
We  cannot  understand  why  the  execution  is- 
sued upon  it  If  It  vras  not  Intended  as  a 
Judgment  It  i»  certified  according  to  the 
acts  of  Congress,  by  which  the  courts  of  tliis 
state  are  required  to  give  such  faith  and 
credit  to  the  Judgment  as  It  would  have  at 
tbe  place  whence  the  records  come.  U.  S. 
St  H  906,  909  [C.  S.  Comp.  St  1901,  pp.  677, 
679]. 

Judgment  affirmed. 


OILBEBT  T.  CITY  OF  PADUCAH  et  sL 

CBOW  T.  SAMEl 

(Court  of  'Appeals  of  Kentucky.    March  18t 
1903.) 

CITIES— CHANGE  FROM  THIRD  CLASS  TO  SEC- 
OND—STATUTES— RIGHTS  OF  OFFICERS. 

1.  Though  so  much  of  Ky.  St  i  3264,  rela- 
tive to  transfer  of  cities  of  the  third  class  to 
another  class,  as  provides  for  transfer  by  tbe 
circuit  courts,  is  void,  as  violating  Const.  { 
150,  giving  the  power  of  transfer  to  the  Legis- 
lature alone,  yet  not  only  the  part  providing 
means  for  taldng  the  census  is  valid,  so  that 
when  the  population  is  ascertained,  pursuant 
thereto,  the  Legislature  may  thereon  make  a 
transfer,  as  "in  pursuance  of  a  law  previously 
enacted  and  providing  therefor,"  as  required  by 
said  section  156,  but  the  part  providing  for  the 
future  government  of  the  transferred  city  and 
the  rights  of  existing  officers  is  also  valid. 

2.  The  provision  of  Const  i  161,  that  the 
compensation  of  no  mnnicipal  officer  shall  be 
changed  after  his  election  or  dnrl^  his  term  of 
ofSce,  is  to  be  read  with  section  166,  giving  the 
power  to  transfer  a  city  from  one  class  to  an- 
other, and  does  not  impair  the  power  to  aboIUh 
tbe  municipality  or  the  office. 
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8.  Tlie  proTteton  of  Ky.  St  {  32S4,  that  the 
transfer  of  a  city  of  the  third  class  to  another 
class  shall  not  in  any  wise  affect  the  rights  and 
duties  of  any  officer  thereof,  is  to  be  read  In 
connection  with  section  3172,  being  part  of  the 
act  for  government  of  cities  of  the  second  class; 
•o  the  officers  of  a  city  coming  into  the  second 
class,  like  those  of  a  city  originally  in  the 
class,  are  entitled  to  hold  their  otfces  and  re- 
ceive the  same  compensation  as  before  till  the 
induction  into  the  office  of  the  officers  elected  at 
the  next  regular  election  for  cities  of  the  second 
class. 

4.  The  marshal  of  a  dty  of  the  third  class 
coming  into  the  second  class  will  be  treated 
as  chief  of  police  till  the  next  election,  the  of- 
fices including  the  same  duties. 

Appeal  from  circuit  conrt,  McOrackeo  coun- 
ty. 

"To  be  officially  reported." 

Two  snltB— one  by  J.  M.  Gilbert,  and  the 
other  by  James  F.  Crow— against  the  city 
of  Padncab  and  otb«s.  Jndgment  for  de- 
fendants.   Plaintiffs  appeal     Beversed. 

Bloomfleld  &  Grlce,  Beed  &  Berry,  and  W. 
S.  Pryor,  for  appellants.  J.  M.  Worten,  for 
appellees. 

H0B8ON,  J.  By  the  act  of  September  80, 
1892  (see  Ky.  St  i  2740),  Paducnh  was  as- 
signed to  cities  of  tbe  third  class.  At  the 
regular  election  In  November,  1901,  It  elect- 
ed various  city  officers,  as  provided  by  tbe 
laws  governing  third  class  cities.  At  this 
election  appellant  Gilbert  was  elected  pros- 
ecuting attorney  of  the  police  court  and  ap- 
pellant Crow  was  elected  marshal,  each  for 
a  term  of  four  years.  Ky  St.  H  3369,  3888. 
Kach  of  them  qualified  and  entered  upon  tbe 
discharge  of  bis  duties.  By  section  8373,  Ky. 
St.,  tbe  prosecuting  attorney  of  the  police 
court  receives  as  his  compensation  80  i>er 
cent  of  ail  fines  and  forfeitures  recovered  in 
the  conrt  By  section  3349,  the  marshal  re- 
ceives such  compensation  In  the  way  of  sal- 
ary, commissions,  and  fees  as  are  prescribed 
In  tbe  statute  or  by  ordinance,  which  shall 
not  be  changed  during  his  term  of  office. 
While  they  were  discharging  thebr  duties, 
tbe  General  Assembly,  by  an  act  approved 
March  21,  1902,  struck  out  Paducah  from  tbe 
list  of  cities  of  tbe  third  class,  and  added  it 
to  the  list  of  cities  of  the  second  class;  but 
the  act  is  silent  as  to  how  the  transfer  is  to 
take  effect,  or  what  shall  become  of  tbe  offi- 
cers of  the  city  elected  and  holding  under 
tbe  charter  as  a  third-class  city,  nothing  fur- 
ther being  provided  than  that  tbe  city  shall 
be  transferred  from  the  third  class  to  tbe 
second  class.  Acts  1902,  p.  115.  By  tbe 
cbnrter  of  tbe  second-class  cities,  the  office  of 
city  attorney  Is  created,  corresponding  to  tbe 
office  of  prosecuting  attorney  of  tbe  police 
court,  and  be  Is  paid  such  a  salary  as  the 
general  council  shall  deem  proper.  Ky.  St 
II  8166,  8107.  After  the  transfer  of  tbe  dty 
to  tbe  second  class,  the  general  council  pass- 
ed an  ordinance  fixing  appellant  Gilbert's 
salary  at  flOO  a  month.  This  he  declined 
to  receive  Tbero  Is  no  such  office  as  marshal 
in  second-class  citlea.    Tbe  duties  of  mar- 
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shal  In  the  fblrd-class  cities  aro  imposed  up- 
on the  chief  of  police  In  second-class  cities. 
Ky.  St  I  316&  A  chief  of  police  was  ap- 
pointed, and  appellant  Crow  was  dropped. 
Ky.  St  S  8138.  Appellants,  Gilbert  and 
Crow,  filed  these  suits  to  restrain  the  city 
from  interfering  with  them  In  tbe  discbarge 
of  their  official  duties,  or  depriving  them  of 
the  compensation  attached  thereto,  during 
the  term  for  which  they  wero  elected.  Their 
petitions  wero  dismissed,  and  they  have  ap- 
pealed. 

Section  156  of  the  Constitution,  among  oth- 
er things,  provides:  "The  General  Assembly 
shall  assign  the  cities  and  towns  of  the  com- 
monwealth to  the  classes  to  which  they  re- 
spectlrely  belong  and  change  assignments 
made  as  the  population  of  said  cities  and 
towns  may  increase  ot  decroase,  and  in  the 
absence  of  other  satisfactory  Information 
as  to  their  population,  shall  be  governed  by 
tbe  last  preceding  federal  census  in  so  doing; 
but  no  dty  or  town  shall  be  transferred  from 
one  class  to  another,  except  in  pursuance  of 
a  law  previously  enaded  and  providing  there- 
for." It  is  insisted  that  the  ad  of  Marob  21, 
1902,  is  invalid,  under  this  provision,  for  the 
reason  that  no  law  had  been  previously  enad- 
ed^roviding  for  tbe  transfer  of  cities  from 
one  class  to  another.  Tbe  General  Assembly 
in  the  ad  of  June  14,  1898,  made  a  general 
law  providing  for  tbe  transfer  of  cities  of  the 
third  class.  Ky.  St  I  8264.  It  Is  in  these 
words:  "When  the  population  of  any  city 
of  this  class,  as  ascertained  by  tbe  last  fed- 
eral census,  or  by  a  census  taken  pursuant  to 
an  ordinance  of  said  dty,  authorizing  It  to 
be  placed  in  a  class  other  than  that  In  which 
it  Is,  tbe  council  of  such  dty  may  enad  an 
ordinance,  setting  forth  tbe  population  of  the 
dty,  and  how  ascertained,  the  class  It  is 
then  in,  and  the  class  which  it  is  entitled  to 
be  in,  and  may  file  a  petition  in  the  drcult 
clerk's  office  of  the  cotmty,  declaring  the  facts 
with  reference  to  its  population  and  •  the 
class  it  desires  to  become  a  member  of  and 
such  other  fads  as  may  be  thought  proper 
and  shall  file  with  such  petition  a  copy  of  the 
ordinance,  and  shall  cause  notice  of  the  filing 
of  such  petition,  and  the  objed  thereof,  to  be 
published  in  at  least  six  issues  of  a  daily 
or  two  issues  of  a  weekly  paper,  of  general 
circulation,  published  in  the  city,  or  In  the 
county,  if  none  be  published  In  the  city; 
or  if  no  paper  be  published  in  the  dty  or 
county,  by  notices  posted  up  for  at  least  ten 
days,  at  four  public  places  in  said  city.  On 
the  second  day  of  the  next  regular  term  of 
the,  court  the  court  shall,  if  the  proper  notice 
has  been  given,  or  publication  made,  and  no 
defense  Is  interposed  enter  a  Judgment  as- 
signing such  city  to  the  class  to  which  it  be- 
longs, as  appears  from  tbe  petition  and  ex- 
hibits, and  thereafter  such  city  shall  be  gov- 
erned by  and  under  the  general  laws  relating 
to  the  class  to  which  it  has  been  assigned, 
but  the  transfer  from  one  class  to  another, 
shall  not  In  any  wise  Impair  or  affect  any  or 
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dlnance  or  by-law  theretofore  enacted  by 
such  city,  unless  the  same  la  In  conflict  with 
the  Keneral  laws  relating  to  cities  of  the 
class  to  which  it  has  been  assigned,  and  to 
Buch  extent  only  shall  any  ordinance  or  by- 
law be  repealed  by  the  transfer,  nor  shall 
the  powers,  rlKhta,  duties  or  obligations  of 
the  city  be  In  any  wise  afl'ected  by  the  trans- 
fer or  any  officer  or  employfi  thereof,  or  any 
debtor  or  creditor  of  the  city.  Defense  may 
be  made  to  the  petition  by  any  inhabitant 
of  the  city;  and  If  defense  is  made,  the 
court  shall  hear  and  determine  the  same,  and 
render  a  Judgment  transferring  or  refusing 
to  transfer  the  city  to  another  class,  as  may 
seem  proper.  The  pleadings  and  practice 
shall  be  the  same  as  in  equity  cases,  escept 
as  herein  provided;  but  If  the  court  shall  be 
satisfied  that  the  population  of  the  city  en- 
titles It  to  be  transferred  to  another  class,  it 
shall  80  adjudge  if  the  proper  notice  or  pub- 
lication has  been  made;  and  no  appeal  shall 
lie  from  the  Judgment." 

Similar  provisions  were  attempted  to  be 
made  as  to  other  cities  and  towns  by  sec- 
tions 3661,  3662;  but  so  much  of  these  sec- 
tions as  authorizes  the  court  to  assign  or 
transfer  a  town  or  city  from  one  class  to  an- 
other was  held  unconstitutional  in  Jernlgan 
▼.  City  of  MadlsonTille,  102  Ky.  313,  43  B. 
W.  448.  Yet  in  that  case  the  court  said: 
"So  much  of  said  sections,  however,  as  pro- 
vide means  for  taking  the  census  or  deter- 
mining the  population  of  any  such  city  or 
town  are  constitutional  and  valid,  and  when 
the  population  of  a  town  is  ascertained,  pur- 
suant to  the  provisions  of  said  sections,  the 
Legislature  will  be  authorized  to  make  the 
proper  transfer  of  such  town  or  city."  The 
same  rule  must  necessarily  be  applied  to  sec- 
tion 3264.  A  census  was  taken  by  the  city 
of  Paducah,  showing  that  It  had  the  required 
population,  and  an  ordinance  of  the  city  was 
then  passed,  setthig  forth  the  population  of 
the  city,  and  how  ascertained,  the  class  it 
was  in,  and  the  class  in  which  it  was  entitled 
to  be;  and,  these  facts  being  laid  before  the 
Legislature,  the  act  in  question  was  passed. 
We  are  of  opinion,  therefore,  that  under  the 
rule  heretofore  laid  down  by  this  court,  from 
which  we  are  unwilling  to  depart,  the  act  of 
March  21,  1902,  was  not  invalid  because  no 
previous  law  had  been  passed  providing  for 
such  transfer.  For  if  we  reject  all  that  part 
of  the  section  relating  to  the  judicial  pro- 
ceedings for  the  transfer,  as  unconstitutional, 
we  have  left  not  only  that  relating  to  the 
census,  but  the  following:  "And  thereafter 
such  city  shall  be  governed  by  and  under  the 
general  laws  relating  to  the  class  to  which 
It  has  been  assigned,  but  the  transfer  from 
one  class  to  another  shall  not  in  any  wise 
impair  or  affect  any  ordinance  or  by-law 
theretofore  enacted  by  such  city,  unless  the 
same  Is  In  conflict  with  the  general  laws  re- 
lating to  cities  of  the  class  to  which  it  has 
been  assigned  and  to  such  extent  only  shall 
any  ordinance  or  by-law  be  repealed  by  the 


transfer,  nor  shall  the  powers,  rights,  duties, 
or  obligations  of  the  city  be  In  any  wise  af- 
fected by  the  transfer  or  any  oflScer  or  em- 
ploys thereof  or  any  debtor  or  creditor  of  the 
city."  Under  the  principles  laid  down  In  the 
case  referred  to,  this  part  of  the  section  must 
be  held  in  force,  no  less  than  that  part  of  it 
relating  to  the  taking  of  the  census.  It  is. 
no  doubt,  true  that  U  a  city  is  transferred 
from  one  class  to  another,  without  any  pro- 
vision saving  the  rights  of  the  officers,  they 
would  have  only  such  rights  as  are  conferred 
by  the  law  governing  the  city  in  the  class  to 
which  it  is  assigned,  as  they  take  their  offices 
subject  to  the  right  of  the  Legislature  to 
transfer  the  city  from  one  class  to  another  as 
provided  In  the  Constitntlon.  If  the  Legis- 
lature abolishes  a  municipal  corporation,  the 
rights  of  Us  officers  cease  with  its  existence, 
for  they  take  their  offices  subject  to  the  pow- 
er vested  in  the  Legislature  to  abolish  them, 
when  such  power  exists.  Although  it  is  pro- 
vided In  section  161  of  the  Constitution  that 
the  compensation  of  no  municipal  officer  shall 
l>e  changed  after  his  election  or  during  his 
term  of  office,  this  section  must  be  read  in 
connection  with  section  156,  and  does  not 
impair  the  power  of  the  Legislature  to  abol- 
ish the  municipality  or  abolish  the  office  by 
assigning  the  city  to  a  different  class,  which 
is,  in  effect,  to  create  a  new  municipal  en- 
tity. A  city  of  the  second  class  is  governed 
by  different  officers  and  with  different  pow- 
ers from  a  city  of  the  third  class.  Appel- 
lants, therefore,  by  the  transfer  of  the  city 
from  one  class  to  the  other,  were  legislated 
out  of  office, .  except  so  far  as  their  rights 
were  saved  by  the  provision  quoted  from  sec- 
tion 3264,  Ky.  St  But  that  section  most  be 
read  In  connection  with  the  other  provisions 
of  the  act  for  the  government  of  cities  of  the 
second  class.  By  the  first  section  of  that  act 
(Ky.  St  S  3038)  the  cities  of  Covington,  New- 
port, and  Lexington  are  declared  to  be  cities 
of  the  second  class,  "and  the  Inhabitants 
thereof  and  of  such  other  cities  as  may  here- 
after be  declared  cities  of  the  second  class 
respectively  are  created  and  continued  liodies 
corporate  and  politic  within  their  respective 
limits."  By  section  3172  it  Is  provided  as 
follows:  "All  offices  created  by  laws  in  force 
prior  to  this  act  taking  effect,  not  herein  ex- 
pressly provided  for,  shall  be,  and  they  are 
hereby,  abolished  upon  the  expiration  of  the 
terms  for  which  present  incumbents  may 
i  have  been  respectively  elected;  but  the  gen- 
'  cral  council  shall  have  the  power,  by  ordi- 
;  nance,  to  re-create  such  of  said  offices,  and  to 
prescribe  the  terms  and  duties  thereof,  as 
may  be  needed  to  effect  the  corporate  pur- 
poses. At  the  regular  election  in  one  thou- 
sand eight  hundred  and  ninety-flve,  and  every 
four  years  thereafter,  there  shall  be  elected 
by  the  qualified  voters  of  the  city  a  mayor, 
city  clerk,  city  treasurer,  city  attorney,  city 
solicitor.  If  there  be  such  officer,  and  civil  en- 
gineer and  assessor  and  city  Jailer,  who  shall 
bold  office  for  a  period  of  four  years,  and 
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until  tbeir  ouccessors  are  elected  and  quall- 
>.'  fled;  also  members  of  tbe  board  of  aldermen 
and  members  of  the  board  of  councilmen, 
wbo  shall  hold  office  as  hereinafter  proTlded, 
i:  and  until  their  successors  are  elected  and 
qualified.  At  the  general  election  In  one  thou- 
sand eight  hundred  and  ninety-seven,  and 
every  four  years  thereafter,  there  shall  be 
r  elected  a  Judge  of  the  police  court.  All  of- 
ficers elected  under  this  act  shall  assume  the 
duties  of  their  several  offices  on  tbe  first  Mon- 
day In  January  succeeding  their  election." 
In  the  cities  of  the  second  class,  officers  were 
elected  in  November,  1893,  for  four  years. 
Subsequently  the  act  for  the  government  of 
cities  of  the  second  class  was  passed,  on 
March  19,  1894;  and  It  was  held  that  the 
officers  elected  in  1893  for  four  years  must 
give  way  to  those  elected  under  the  act  at  the 
November  election,  1895.  In  other  words, 
the  holding  over  of  the  old  officers  was  con- 
fined to  such  a  period  as  was  necessary  to 
set  in  motion  the  machinery  of  the  municipal 
government  under  that  act,  and  it  was  held 
that  after  the  regular  election  of  officers  un- 
der the  new  act,  and  they  entered  upon  the 
discharge  of  their  duties  pursuant  thereto, 
tbe  old  officers  must  give  way.  This  ruling 
was  made  upon  the  Idea  that  neither  the 
Constitution  nor  the  act  contemplated  that 
tbe  city  should  be  left  without  officers  for 
any  time,  or  that  it  should  have  two  sets  of 
officers  at  the  same  time.  Lexington  v.  Wil- 
son, 97  Ky.  707,  81  S.  W.  471;  Rhinock  t, 
Evans  (Ky.)  31  8.  W.  473;  Newport  v.  Brown 
(Ky.)  31  S.  W.  473;  Duncan  v.  Simrall  (Ky.) 
44  S.  W.  110. 

We  are  therefore  of  opinion  that,  constru- 
ing the  acts  together,  as  must  be  done,  the 
same  rule  must  be  followed  now  in  the  case 
of  a  city  coming  into  tbe  second  class  as  was 
applied  to  the  cities  originally  In  that  class 
when  the  act  took  effect,  and  that  appellants 
are  entitled  to  discharge  the  duties  of  their 
offices  until  the  Induction  into  office  of  the 
city  officers  elected  in  November,  1903,  and 
that  in  the  meantime  their  powers,  rights, 
and  duties  are  in  no  wise  affected  by  the 
transfer  of  the  city  from  the  third  to  the 
second  class.  They  are  therefore  entitled  to 
discharge  their  duties  until  then,  and  to  re- 
ceive tbe  same  compensation  as  before  the 
transfer  was  made.  In  the  meantime  the 
city  shall  be  governed  by  and  under  the  gen- 
eral laws  relating  to  the  class  to  which  it 
has  been  assigned— not  to  affect  the  powers, 
rights,  duties,  or  obligations  of  tbe  city,  or 
any  officer  or  employ^  or  debtor  or  creditor 
thereof.  Second-class  cities  have  provided 
for  them  offices  unknown  to  cities  of  the 
third  class.  These  may  be  filled.  For  ex- 
ample, a  board  of  aldermen,  police,  and  fire 
commissioners  are  provided  for  second-class 
cities,  but  not  for  those  of  the  third  class. 
The  offices  of  marshal  of  third-class  cities 
and  chief  of  police  of  second-class  cities  In- 
clude the  same  duties.  The  mnrsbnl  in  this 
case  will  be  treated  as  chief  of  police  until 


the  appointment  of  a  chief  of  police  is  made 
by  the  new  regime  after  the  election  In  No- 
vember, 1903,  unless  a  vacancy  sooner  oc- 
curs. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


COMMONWEALTH  v.  COLLINa 

(Court  of  Appeals  of  Kentucky.    March  19, 

1903.) 

TAXATION  —  OMITTED   PROPERTY  —  INTORMA- 
TION  BY  AUDITORS'  AGENT— STATEMENT  OF 
PROPERTY— SUFFICIENCY   OP   DESCRIPTION. 
1.  Ky.  St.  1899.  $  4241,  provides  that  ttie  au- 
ditor's agent  shall  file  in  the  clerk's  ofBcc  a 
statement  containing  a  description  and  value  of 
the  property  to  be  assessed  as  omitted  proper- 
ty, and  the  name  and  residence  of  the  ownur, 
etc.     Held,   that   a   statement   describing   such 
property  as  certain  property  amonnting  to  from 
?30,000   to   $60,000,    and    consisting   of    "cash, 
mortg.iges,  notes,   bonds,  accounts,   and   chosea 
in  action,"  sufficiently  described  the  same. 

Appeal  from  Circuit  Court,  Mason  County. 
"Not  to  be  officially  reported." 
Information  by  the  auditor's  agent  of  Ma- 
son county  against  Laura  G.  Collins.  Judg- 
ment for  defendant  sustaining  a  demurrer  to 
the  information,  and  the  commonwealth  ap- 
peals.   Reversed. 

G.  A.  Cassidy  and  B.  S.  Grannls,  for  the 
Commonwealth.  L.  W.  Robertson,  E.  L. 
Worthlngton,  Garret  S.  Wall,  W.  D.  Cochran, 
and  W.  H.  Wadsworth,  for  appellee. 

NTJNN,  J.  In  the  month  of  July,  1901,  tbfl 
auditor's  agent,  r.  S.  Watson,  filed  in  the 
county  court  of  Mason  county  a  statement  al- 
leging .that  certain  property  belonging  to  ap- 
pellee, amounting 'to  from  550,000  to  $60,000 
each  year  from  1884  up  to  and  including  1001 
was  by  her  omitted  to  be  assessed  or  listed 
for  taxation  for  each  of  tbe  years  named. 
It  appears  that  the  demurrer  to  the  informa- 
tion and  statement  was  sustained  in  the 
county  and  circuit  courts  upon  tbe  grounds 
that  the  statement  did  not  describe  the  prop- 
erty sought  to  be  assessed  as  is  required  by 
section  4241  of  the  Kentucky  Statutes  of 
1899.  The  description  of  the  property  as 
given  by  the  auditor's  agent  In  his  statement 
is,  in  substance,  that  appellee,  Laura  G.  Col- 
lins, omitted,  neglected,  and  refused  to  list 
with  tbe  assessor  of  Mason  county,  Ky.,  or 
the  Iward  of  supervisors  of  said  county,  and 
she  omitted  and  neglected  to  assess  said 
property  with  any  one,  and  that  the  omitted 
property  was  subject  to  taxation  for  each  of 
the  years  aforesaid,  and  that  the  omitted 
property  consisted  of  cash,  mortgages,  notes, 
bonds,  accounts,  and  choses  In  action. 

Section  4ail  of  the  Kentucky  Statutes  of 
1899  is  as  follows:  "It  shall  be  the  duty  of 
the  sheriff  or  auditor's  agent  to  cause  to  be 
listed  for  taxation  all  property  omitted  or 
any  portion  of  property  omitted  by  the  as- 
sessor, board  of  supervisors,  board  of  valua- 
tion and  assessment  or  railroad  commission 
for  any  year  or  years.    The  officer  proposing 
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to  have  such  property  assessed  shall  file  In 
the  clerk's  office  of  the  county  In  which  the 
property  may  be  liable  to  assessment,  a 
statement  containing  a  description  and  value 
of  the  property  to  be  assessed,  •  •  •  and 
the  name  and  residence  of  the  owner  •  •  • 
of  the  property  and  the  year  or  years  for 
which  the  property  to  proposed  to  be  assess- 
ed. •••  On  the  filing  of  this  statement 
the  clerk  of  the  court  shall  issue  a  summons 
against  the  owner  to  show  cause  •  •  • 
why  such  property,  If  any,  shall  not  be  as- 
sessed  at  the  value  named  In  the  statement 
filed.  •  •  •  If  It  shall  appear  to  the  court 
that  the  property  Is  liable  for  taxation,  and 
has  not  been  assessed  the  court  shall  enter 
an  order  fixing  the  value  thereof  at  its  fair 
cash  value,  estimated  as  required  by  law;  U 
not  liable  he  shall  make  an  order  to  that  ef- 
fect From  so  much  of  the  order  of  the  court 
deciding  whether  or  not  the  property  Is  liable 
to  assessment,  either  party  may  appeal  as  In 
other  civil  cases.    •    •    •" 

Appellee's  counsel  contend  that  the  descrip- 
tion of  the  property  In  the  information  filed 
Is  Insufficient,  to  wit,  "Cash,  mortgages, 
notes,  bonds,  accounts  and  choses  In  action," 
and  that  their  demurrer  was  properly  sus- 
tained. They  contend  that  the  information 
should  have  stated  hbw  much  cash,  how 
much  notes,  and  how  much  of  each.  It  they 
were  correct  in  thto,  the  proper  way  to  have 
reached  the  error  would  have  been  by  mo- 
tion to  make  the  information  more  specific, 
and  not  by  demurrer.  By  their  demurrer  ap- 
pellee admitted  that  she  was  the  owner  of 
the  property  for  each  of  the  years  of  the  val- 
ue stated,  and  that  It  was.  subject  to  taxa- 
tion, and  bad  not  been  listed  for  taxation, 
nor  any  tax  paid  thereon.  She  was  in  a  bet- 
ter position  to  know  the  truth  or  falsity  of 
this  allegation,  and  the  kind  and  character 
of  such  property,  and  the  amounts  of  each,  if 
any,  than  the  appellant  Under  section  4052 
of  the  Kentucky  Statutes  of  1899  It  was  her 
duty  to  list  with  the  assessor  all  the  estate  of 
every  kind,  that  she  had  or  owned  each  and 
every  year  named  in  the  Information.  In  the 
case  of  Commonwealth  of  Kentucky,  by,  etc., 
V.  the  Singer  Mfg.  Co.  (Ky.)  21  S.  W.  354,  in 
discussing  the  auditor's  agent  act,  the  court 
by  Judge  Hazelrlgg,  said:  "The  information 
on  which  the  court  to  expected  to  act  under 
this  law  must  be,  from  the  nature  of  the 
case,  somewhat  general.  The  citation  is 
rather  to  search  the  conscience  of  one  who 
is  presumably  evading  the  taxgatherer.  It  is 
the  duty  of  each  citizen  to  help  bear  the  bur- 
den of  taxation  In  common  with  his  fellow, 
and  equally  with  him;  and  even  upon  slight 
information  that  he  is  violating  this  duty  the 
court  should  give  him  an  opportunity  to  per- 
form it"  It  is  Important  to  the  state,  and 
to  each  and  every  taxpayer  in  the  state,  that 
each  and  every  owner  of  property  shall  not 
omit  the  listing  of  It,  and  the  payment  of 
taxes  thereon.  Every  owner  of  property  Is 
presumed  to  be  better  acquainted  with  the 


value  and  the  description  of  bto  property 
than  any  other  person,  and  we  cannot  under- 
stand the  necessity  for  the  sheriff  or  the  au- 
ditor's agent  in  proceeding  under  section 
4241  of  the  Kentucky  Statutes  of  1899;  and, 
indeed,  it  would  be  impossible  for  them  to 
give  a  particular  description  or  the  exact 
amount  of  cash,  notes,  bonds,  mortgages, 
choses  in  action,  etc.,  that  the  owner  may 
have  in  bto  possession,  or  may  have  had  in 
his  possession  In  the  years  passed.  And  thto 
court  is  of  the  opinon  that  when  the  Legisla- 
ture used  the  word  "description"  In  that  sec- 
tion, that  such  a  construction  of  the  word 
was  not  contemplated.  We  concur  In  the 
language  of  the  court  by  Judge  Hazelrigg,  to 
wit:  "The  information  on  which  the  court  is 
expected  to  act  under  this  law  must  be,  from 
the  nature  of  the  case,  somewhat  general." 
Wherefore  the  Judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded  for  fu> 
ther  proceedings  consistent  herewith. 


ALBANY  MILL  CO.  et  aL  v.  HUFP  BROS. 
et  al. 

(Court  of  Appeals  of  Kentacky.     March  19, 
1903.) 

CX>RPORATIONS-<30NDinONAIj  SALBS  Of  STOCK 
—DEBTS  OF  AaSNT— UABILITT. 

1.  Under  the  direct  proTisiona  of  Ky.  St 
1880,  i  850,  no  appeal  lies  from  a  indgment  of 
the  circuit  court  allowing  a  separate  recovery 
of  claims  of  less  than  $200. 

2.  Under  Ky.  St  1899,  i  645,  providing  that 
shares  of  stock  shall  be  transferred  on  the 
books  of  the  corporation,  a  transaction  where- 
by the  vendors  held  the  stock  until  it  was  paid 
for— the  transfer  to  be  then  made— was  not  a 
completed  sale. 

3.  Where  the  stockholders  of  a  milling  cor- 
poration turned  over  the  property  to  one  nnder 
an  uncompleted  sale  of  halt  of  the  stock,  the 
corporation  was  Uahle  for  debts  contracted  by 
him  within  the  scope  of  his  authority,  what- 
ever the  intention  of  the  stockholders  may  have 
been. 

Appeal  from  Circuit  Court  Clinton  County. 

"Not  to  be  officially  reported." 

Proceeding  by  the  stockholders  of  the  Al- 
bany Mill  Company  for  a  liquidation.  From 
a  judgment  allowing  claims  of  Huff  Bros, 
and  others  the  corporation  appeals.  Affirm- 
ed In  part,  and  reversed  in  part 

Sam  C.  Hardin  and  L.  0.  Winfrey,  for  ap- 
pellant Allen  Sandldge  and  Bertram  & 
Bertram,  for  appellees. 

O'REAR,  J.  Appellant  was  Incorporated 
April  6,  1892,  to  do  a  mUling  business  at  Al- 
bany, Ky.,  and  to  engage  in  manufacturing 
lumber,  fiour,  etc.  It  owned  a  mill  at  Albany, 
which  It  operated  from  1892  till  1901.  The 
sole  stockholders  were  P.  H.  Hoskins,  who 
owned  &A  shares;  J.  F.  Brents,  6%  shares; 
E.  J.  Hopkins,  1  share;  Ben  Toung,  1  share; 
and  T.  F.  Gutherle,  5  shares.  Each  share 
was  of  par  value  of  $200.  P.  H.  Hopkhis  was 
president,  secretary,  and  treasurer,  and  he 
and  Brents  and  Gutherle  constitute  the  board 
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«t  directors.  On  September  1,  1899,  P.  H. 
Hopkins  and  J.  F.  Brenta  contracted  to  sell  10 
shares,  or  "one-half  of  the  mill  property,"  to 
one  Lee  Clark.  The  contract  was  written, 
and  Is  as  follows: 

"Agreement  between  Hopkins  and  Brents 
and  Lee  Clark.  P.  H.  Hopkins  and  J.  F. 
Brents  of  the  first  part  and  Lee  Clark  of  the 
second  part,  all  of  Clinton  County,  Ky.,  to 
contract  P.  H.  Hopkins  and  J.  F.  Brents 
sold  to  Lee  Clark  ten  shares  (one  half)  of 
the  Albany  Mill  to  be  paid  for  as  follows, 
fonr  hundred  dollars  paid,  and  one  note  of 
flye  hundred  and  ten  dollars  due  Jan'y  Ist, 
1900,  one  note  for  $520.00  due  May  Ist,  1900, 
one  note  for  $530.00  due  September  1st,  1900, 
and  one  note  for  $540.00  due  Jany.  Ist,  1901, 
all  to  bear  Interest  at  6%  per  annum  after 
matnrlty.  If  any  one  of  the  notes  falls  to  be 
paid  off  In  a  reasonable  time  after  it  becomes 
due  then  all  of  the  notes  become  doe  and 
collectible. 

"The  said  Clark  Is  to  have  one  half  of  all 
the  assets  of  the  Albany  Mill  Co.  and  assume 
one  half  of  the  liabilities  of  said  Company. 
He  agrees  to  apply  the  profits  of  the  mill  to 
pay  off  the  old  debt  after  the  necessary  re- 
pairs are  paid  for  and  not  run  the  company 
in  debt  until  he  has  paid  for  his  part  of  the 
mill  and  discharged  the  old  debts.  The  said 
Hopkins  and  Brents  agree  to  transfer  certi- 
ficates of  stock  to  said  Clark  as  soon  as  the 
last  payment  is  made,  A  lien  is  retained  on 
said  property  to  secure  the  payment  of  the 
notes  and  Hopkins  and  Brents  are  to  retain 
their  offices  as  directors  of  said  milling  Com- 
pany until  the  next  annual  election.  It  is 
further  agreed  that  the  said  Lee  Clark  has 
possession  and  control  of  the  property  sold 
to  him  from  the  first  of  September,  1899." 

On  the  minute  book  of  the  corporation  this 
entry  appears:  "September  1st,  1899,  P.  H 
Hopkins  and  J.  F.  Brents  placed  ten  shares 
or  one  half  of  the  Albany  Mill  Company 
property  in  the  hands  of  Lee  Clark  to  run 
and  manage  same  he  agreeing  in  writing  to 
make  no  debts  against  said  company.  They, 
Hopkins  and  Brents,  retaining  the  certificates 
of  stock  and  also  continuing  to  be  directors, 
ete,  as  formerly."  About  December,  1899, 
the  Gutherle  stock  had  been  contracted  to 
Lee  Clark.  This  entry  appears  on  the  cor. 
poration's  minute  book  with  reference  to  that 
transaction:  "1900.  May  7th.  At  a  meeting 
of  the  stockholders  of  the  Albany  Mill  Co. 
at  Albany,  Ky.,  on  May  7th,  1900,  the  death 
of  T.  F.  Gutherle,  one  of  the  directors  was 
suggested.  It  was  agreed  that  the  two  liylng 
directors,  P.  H.  Hopkins  and  J.  F.  Brents,  be 
continued  directors  until  the  one-fourth  of  the 
mill  property  owned  by  T.  F.  Gutherle  is  sold 
and  certificates  of  stock  transferred  to  pur- 
chaser, then  a  director  to  be  appointed.  Said 
Hopkins  to  continue  to  act  as  president, 
secretary  and  treasurer.  Adjourned."  Clark 
took  charge  of  the  plant  and  operated  it  un- 
der the  foregoing  agreement  till  1901,  when, 
being  oaable  to  pay  for  the  stock,  he  sur- 


rendered the  mill  to  appellant  During  bis 
control  he  had  incurred  about  $1,200  of  debts 
for  labor  and  material  furnished  to  the  mill. 
In  this  suit  by  the  stockholders  for  a  liquida- 
tion (they  haying  since  sold  the  plant  to  one 
Perkins),  a  reference  was  had  to  the  master 
commissioner  to  audit  claims  against  appel^ 
lant  corporation.  A  number  of  laborers  and 
materialmen  presented  claims  which  were 
allowed  as  debts  against  appellant  The 
Judgment  of  the  circuit  court  allowed  a  sep- 
arate recovery  for  each  one.  The  following 
were  less  than  $200  and  the  appeals  as  to 
them  are  dismissed:  J.  S.  Duvall,  Russell 
Bros.,  C.  S.  Means,  Bill  Means.  See  section 
960,  Ky.  St  1S99;  Caldwell's  Adm'r  y. 
Hampton  (Ky)  Bl  S.  W.  174. 

The  court  is  of  the  opinion  that,  by  the 
contracts  above  set  out  the  vendor  stockhold- 
ers had  merely  contracted  to  sell  the  recited 
portions  of  their  stock,  but  that  the  sale  was 
not  complete.  Section  545,  Ky.  St  1899.  They 
continued  to  hold  their  stock  till  it  was  paid 
for,  and  the  transfer  of  the  c^tificates  was 
had.  In  the  meantime,  and  nntil  the  sale  of 
the  stock  should  be  completed,  the  directors 
of  the  mill  company  turned  over  to  Clark 
its  management  and  operation.  His  apparent 
oflSce  was  such  as  they  bad  the  right,  under 
the  articles  of  their  corporation,  to  create. 
His  duties  as  manager  were  not  unusual,  and 
were  clearly  within  the  scope  of  the  di- 
rectors' authority  to  employ.  The  stationery, 
sign,  and  newspaper  advertisements  used  all 
continued  to  be  in  appellant's  corporate  name. 
Many  of  the  claimants  testified  that  they  con- 
tracted with  CXark,  believing  he  was  ap- 
pellant's agent  while  others  said  (generally 
day  laborers)  that  they  were  employed  by 
Clark,  and  bad  heard  that  he  had  bought 
the  mill.  We  find  that  as  a  matter  of  fact 
they  were  employed  for  and  rendered  their 
services  to  appellant  under  the  contracts  and 
situation  above  set  out  It  may  have  been, 
and  doubtless  was  so,  that  Clark,  Hopkins, 
and  Brents  believed  that  theh:  contract  operat- 
ed as  a  conveyance  of  the  mill  property  to 
Clark,  and  that  the  retention  of  the  certifi- 
cates of  stock  gave  their  vendors  an  adequate 
first  lien  upon  the  property,  as  well  as  that 
Clark's  operation  of  the  mill  would  be  upon 
his  own  responsibility  alone.  The  property 
of  a  corporation  is  not  conv^ed  by  a  trans- 
fer of  its  stock.  However  the  certificates  of 
stock  may  be  sold  and  assigned,  the  title  of 
the  corporation  to  its  property  remains  un- 
changed thereby.  The  corporation  does  not 
cease  by  such  transfers.  Under  section  638  Ky. 
St.  1899,  not  less  than  three  persons  (and  under 
the  General  Statutes  [chapter  56,  S  1]  not 
less  than  two)  could  form  such  a  corporation 
as  appellant  is.  Whether  the  purchase  of  all 
the  stock  of  the  corporation  by  one  person 
would  ipso  facto  dissolve  the  corporation.  Is 
not  decided.  Louisville  Banking  Co.  v.  Elsen- 
man,  94  Ky.  83,  21  S.  W.  681,  1049,  19  I*  R. 
A.  684,  42  Am.   St  Rep.  336. 

Nor  can  the  belief  or  intention  of  the  stock- 
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holders  In  the  transactions  In  this  case  affect 
the  legal  status  of  the  corporation  In  Its 
relation  to  its  property  and  its  creditors. 
Whatever  may  have  been  Clarli's  motive  or 
belief,  under  the  arrangement  described,  his 
act  within  the  scope  of  the  corporate  powers 
was  the  act  of  the  corporation,  and  bound  It 
as  such.  We  do  not  mean  to  say  that  Clark's 
representations  and  contracts  with  his  labor- 
ers might  not  have  bound  him  personally 
alsa  But  we  are  called  on  here  to  consider 
only  the  effect  of  his  acts  upon  the  corpora- 
tion. The  circuit  court  adjudged  appellant 
liable  for  the  debts  created  and  mentioned 
above. 

Among  the  claims  presented  was  one  of 
appellees  Huft  Bros,  for  about  $301.  Of 
this  sum,  the  commissioner  found  that  $222 
represented  debts  contracted  by  Clark  in- 
dividually, and  not  in  connection  with  the 
operation  of  appellant's  mill  and  business. 
Nor  did  It  purport  to  be  connected  with  It 
But  it  was  for  saw  logs  and  labor  furnished 
at  another  mill,  in  another  part  of  the  county, 
owned  by  other  persons,  and  wholly  discon- 
mected  with  appellant's  plant  and  business. 
We  are  of  opinion  that  the  circuit  court  erred 
la  adjudging  any  part  of  this  $222  against 
jippellant. 

The  judgment  In  favor  of  Hnff  Bros.  Is 
-reversed,  and  cause  remanded,  with  direc- 
tions to  enter  a  judgment  in  conformity  to 
this  opinion.  As  to  T.  V.  Stephenson,  the 
judgment  is  affirmed. 


PITTSBURG,  C,  C.  &  ST.  L.  BY.  CO.  et  al. 
V.  DODD  et  al. 

(Conrt  of  Appeals  of   Keotncky.     March   10, 
1903.) 

CORPORATIONS  —  MINORITY  STOCKHOLDERS  — 
RIGHT  TO  SUB!— CONTRACTS— CONSTRUCTION 
BY  PARTIES— MODIFICATION— USB  OP  RAIL- 
ROAD BRIDGE  —  TOLLS  ON  TONNAOB  —  RB- 
BATBS— DISTRIBUTION. 

1.  In  a  suit  by  the  minority  stockholders  of 
a  corporation  to  enforce  the  corporation's  con- 
tract with  another  corporation,  it  was  alleged 
that  the  majority  stockholders  of  the  plaintiff 
corporation,  who  were  also  its  officers  and  di- 
rectors, were  the  majority  stockholders,  offi- 
cers, and  directors  of  the  defendant  corpora- 
tion, which  was  deriving  such  large  pecuniary 
benefits  from  its  breach  of  the  contract  that 
the  majority  stockholders  of  plaintiff  corpora- 
tion, owing  to  their  interest  in  defendant  cor- 
poration, after  beinff  requested  so  to  do,  would 
not  sue,  as  was  their  duty,  to  enforce  the  con- 
tract. Held  snfBcient  to  entitle  the  minority 
stockholders  to  sue. 

2.  It  appearing  that  under  the  same  contract 
a  third  corporation  had  the  same  rights  and 
had  been  guilty  of  the  same  breaches  as  de- 
fendant corporation,  so  that  a  snit  nKainst  this 
third  corporation  would,  if  successful,  estab- 
lish the  uability  of  defendant  corporation,  the 
miuority  stockholders  were  entitled  to  main- 
tain suit  against  the  third  corporation,  also, 
though  none  o£  its  officers  or  directors  had  any 
«>nne(.'tion  with  the  third  corporation. 

3.  A  corporation  owning  a  railroad  bridge 
•contracted  with  various  railroad  companies  to 
allow  them  to  use  the  bridge  in  consideration 
«f  a  safBcient  payment  annually  to  produce  a 


8  per  cent,  semiannual  dividend  on  the  bridge 
company's  stock,  and  provide  a  fund  for  the 
liquidation  of  its  l>onded  indebtedness  on  ma- 
turity. After  complying  with  the  contract  for 
some  time,  the  railroad  companies  claimed  that 
the  charges  were  heavier  than  the  frafflc  woiiM 
bear,  and  threatened  to  withdraw  from  the 
contract  if  a  reduction  were  not  made.  Th<» 
railroad  companies  then  provided  only  4  per 
ceut.  dividends,  which  the  stockholders  of  the 
bridge  company  received  for  19  years  without 
demanding  more.  Held,  that  there  was  a  motli- 
fication  of  the  contract. 

4.  Id  an  action  by  minority  stockholders  of  a 
corporation  owning  a  railroad  bridge  against 
certain  railroads  using  the  bridge  to  recover 
capital  stock  of  the  oridge  company  alleged 
to  have  been  wrongfully  appropriated  by  the 
railroad  companies,  evidence  considered,  and 
held  to  show  no  misappropriation. 

5.  A  corporation  owning  a  railroad  bridt:e 
contracted  to  allow  certain  railroad  companies 
to  use  the  bridge  in  consideration  of,  among 
other  things,  the  payment  by  the  railroad  com- 
panies for  all  necessary  repairs  and  expenses 
of  maintaining  the  bridge.  Many  years  after 
the  contract  was  made,  increasing  traffic  in  a 
canal  crossed  by  the  bridge,  and  regulations  of 
the  War  Department,  required  the  construction 
of  a  new  draw  span  and  fender  piers,  which 
could  not  have  been  required  by  any  conditions 
existing  or  in  the  contemplation  of  the  parties 
when  the  contract  was  made.  Held,  that  the 
draw  span  and  piers  were  not  improvements 
for  which  the  railroad  companies  were  liable 
under  the  contract 

6.  The  approach  to  a  bridge  is  a  part  there- 
of, so  that  an  attempted  conveyance  by  a  com- 
pany chartered  to  build  and  operate  a  bridge 
of  an  approach  thereto  is  ultra  vires. 

7.  The  directors  of  a  corporation  owning  a 
railroad  bridge  conveyed  an  approach  to  the 
bridge  to  a  railroad  company,  which  was  us- 
ing the  bridge  by  agreement.  The  conveyance 
was  without  consent  of  the  stockholders,  and 
ultra  vires.  Held,  that  as  the  deed  was  void, 
and  the  possession  of  the  railroad  company  was, 
in  effect,  that  of  a  tenant  limitations  was  no 
defense  in  an  action  by  the  bridge  conii,.iiiy  ,  . 
recover  the  approach. 

8.  Certain  railroad  companies  contracted  for 
the  use  of  a  bridge  belonging  to  an  independ- 
ent corporation,  the  contract  providing  that 
they  should  pay  tolls,  which  "shall  not  be  in 
excess  of  a  niarge  sufficient  to  produce  in  the 
aggregate  a  sum  equal  to  the  expense  of  keep- 
ing the  l>ridge  in  repair  and  paying  a  dividend 
of  6  per  cent,  semiannually  on  the  capital  stock 
of  the  bridge  company."  This  was  afterwards 
modified  so  as  to  call  for  4  per  cent,  semiannual 
dividends,  and  thereafter,  for  24  years,  the 
railroad  companies  paid  enough  to  furnish  such 
dividends.  Held,  a  construction  of  the  contract 
by  the  parties,  so  as  to  require  the  railroads, 
during  the  life  of  the  contract,  to  famish  3 
per  cent,  dividends,  though  the  contract  mere- 
ly provided  that  they  should  not  be  required 
to  pay  "to  exceed"  that  percentage. 

9.  Certain  railroad  companies  contracted  for 
the  use  of  a  railroad  bridge  belonging  to  an 
independent  corporation,  agreeing  to  pay  each 
year  a  sum  sufficient  to  pay  the  expenses  of 
the  bridge,  and  a  certain  diridend  on  the 
bridge  company's  capital  stock.  To  provide 
this  sum,  all  the  railroads  paid  a  certain  charge 
on  their  tonnage  crossing  the  bridge,  and  at 
the  end  of  the  year  the  bridge  company  ri>- 
tumed  as  rebates  the  excess  of  the  sum  p.ii<l 
in  over  that  required.  One  road  connecting 
with  the  bridge  at  one  end  delivered  to  and 
received  from  the  otdier  roads  all  its  tonnage 
passing  over  the  bridge,  and  In  its  accounts 
with  the  other  roads  was  charged  with  tolls 
on  all  such  tonnage,  but  the  annual  rebates 
were  paid  to  the  connecting  roads.  This  road 
sued  the  bridge  company  for  the  rebate,  ami 
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recovered  Judgment;  the  bridge  company  de- 
fending the  suit  in  the  interest  and  at  the  re- 
'quest  of  the  connecting  roads.  The  bridge 
company  appealed,  superseding  the  judgment. 
The  judgment  was  affirmed,  with  10  per  cent. 
-damages  against  the  bridge  company.  Pend- 
ing the  suit  and  appeal,  considerable  sums  of 
interest  had  accrued,  which,  together  with  the 
judgment  and  costs,  the  bridge  company  paid. 
Hcii,  that  the  connecting  roads  were  liable  to 
the  bridge  company  not  only  for  the  amount 
of  the  jndgmeat,  but  for  the  damages,  interest, 
and  costs. 

10.  It  appearing  that  two  of  the  connecting 
lines  had  become  insolvent  after  the  suit 
against  the  bridge  company,  the  amounts  due 
from  them  in  satisfaction  of  the  judgment,  in- 
terest, and  costs  could  not  be  collected  from 
the  other  roads,  but  was  the  loss  of  the  bridge 
oompany. 

11,  When  a  contract  between  a  bridge  com- 
pany and  railroads  using  the  bridge  provided 
that  it  might  be  terminated  by  any  of  the  par- 
ties by  giving  two  years'  notice,  such  a  notice, 
acted  on  by  both  the  parties,  terminated  tlie 
-contract,  though  the  railroad  continued  to  use 
the  bridge  on  the  terms  provided  In  the  con- 
tract. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"To  be  olQclally  reported." 

Action  by  Jolm  L.  Dodd  and  others  against 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
nallway  Company  and  others.  From  a  Judg- 
ment for  plaintiffs  for  a  part  of  their  de- 
mand, defendants  appeal,  and  plaintiffs  bring 
A  cross-appeaL  AtUrmed  on  cross-appeal,  and 
reversed  on  defendants'  appeal. 

Lawrence  Maxwell,  for  P.,  C,  O.  A  St.  L. 
Ry.  Co.  Helm,  Bruce  &  Helm,  for  appellant 
L..  &  N.  R.  Co.  J.  O.  Dodd,  Harris  &  Mar- 
shall, Kobn,  Balrd  &  Spindle,  and  Hazeliigg 
■Jk  Chenault,  for  appellees. 

O'RBAR,  J.  The  LoniSTlUe  Bridge  Com- 
pany was  incorporated  by  an  act  of  the  Leg- 
islature in  185ti,  with  authority  to  build  a 
railroad  toll  bridge  cross  the  Ohio  rirer  at 
Louisville.  The  bridge  was  not  built  and 
completed  till  about  1870.  The  charter  of 
the  bridge  company  authorized  it  "to  contract, 
at  an  agreed  sum  or  rate,  with  any  railroad 
company  chartered  by  the  state  of  Kentucky, 
or  any  other  state  of  the  United  States,  for 
tbe  annual  use  of  said  bridge  by  the  cars  or 
for  tbe  purposes  of  said  railroad  company." 

This  bridge  was  built  from  stock  subscrip- 
tions and  the  proceeds  of  an  issue  of  mort- 
gage bonds.  The  capital  stock  paid  In  was 
^1,500,000.  The  bond  issue  was  $800,000. 
When  tbis  bridge  was  built  there  was  no  oth- 
er railroad  bridge  across  the  Ohio  river  below 
Cincinnati.  Then  tbe  only  railroad  connect- 
ing witb  it  from  the  south  was  appellant 
I^ulsvllle  ft  Nashville  BaUroad.  The  only 
railroads  connecting  from  the  north  were  the 
Jeffersonvine,  Madison  &  Indianapolis  Rail- 
road and  tbe  Ohio  &  Mississippi  Railway  (the 
latter  by  way  of  using  tbe  approach  owned 
t>y  tbe  former).  The  bridge  was  constructed 
exclnslyely  for  railroad  traffic.  The  bridge 
company  owned  no°  rolling  stock,  and  has 
never  owned  or  operated  any. 


On  June  6, 1872,  tbe  Louisville  Bridge  Com- 
pany (hereinafter  referred  to  as  the  "Bridge 
CX>mpany"),  tbe  Jeffersonville,  Madison  &  In- 
dianapolis Railroad  Company,  the  Ohio  &  Mis- 
sissippi Railway  Company,  and  the  LoulsvUle 
&  Nashville  Railroad  Company  entered  into 
a  contract— perpetual,  except  as  it  might  be 
terminated  by  the  parties  according  to  Its 
terms— by  which  tbe  railroad  companies 
agreed  to  pass  over  the  bridge  their  traffic 
destined  to  cross  tbe  Ohio  river  at  or  near 
Louisville,  and  to  pay  for  this  privilege  such 
rates  per  engine,  per  car,  per  ton,  and  per 
passenger  as  the  bridge  company  might  from 
time  to  time  fix,  not  exceeding  in  tbe  aggi-e- 
gate  a  sum  sufficient  to  pay  a  certain  fixed 
Income  to  its  stockholders,  and  taxes,  cost  of 
operating  expenses,  and  the  maintenance  of 
the  bridge  company's  organization.  It  was 
not  agreed,  and  could  not  have  been,  by  tbe 
bridge  company,  that  the  contracting  rail- 
roads were  to  have  the  exclusive  right  of 
passage  over  the  bridge.  On  the  contrary, 
it  was  expressly  stipulated  that  tbe  bridge 
company  might  admit  any  other  railroad  or 
railroads  to  the  same  privileges  as  by  tbe 
contract  were  accorded  to  the  then  contract- 
ing roads,  but  upon  terms  no  more  favorable. 
As  this  contract  is  at  the  foundation  of  this 
litigation,  and  Its  construction  and  applica- 
tion are  involved.  It  is  set  out  at  length: 

"Agreement  made  this  fifth  day  of  June, 
1872,  between  the  Louisville  Bridge  Company, 
party  of  the  first  part,  tbe  Jeffersonville, 
Madison  ft  Indianapolis  Railroad  Company, 
party  of  the  second  part,  the  Ohio  &  Missis- 
sippi Railway  Company,  party  of  the  third 
part,  and  the  Louisville  &  Nashville  Ralbroad 
Company,  party  of  tbe  fourth  part,  witness- 
eth: 

"Whereas,  the  first  party  owns  the  bridge 
over  the  Ohio  river  at  Louisville,  between 
the  commonwealth  of  Kentucky  and  the 
state  of  Indiana,  witb  the  approach  thereto 
on  the  south  or  Kentucky  side  thereof.  Its 
capital  stock  being  fifteen  hundred  thousand 
dollars,  and  its  mortgage  debt  eight  hundred 
thousand  dollars,  bonds  for  said  debt  being 
issued  for  one  thousand  dollars  each,  dated 
the  first  day  of  December,  1868,  and  payable 
twenty  years  after  said  date  with  Interest 
at  seven  per  cent,  per  annum,  payable  semi- 
annually in  gold  on  tbe  first  day  of  June 
and  tbe  first  day  of  December,  principal  and 
interest  payable  at  tbe  Bank  of  America, 
New  York  City.  And,  whereas,  the  second 
party  owns  the  approach  to  said  bridge  on 
the  north  or  Indiana  side  thereof  and  the  rail- 
road connecting  therewith;  and,  whereas, 
the  third  party  owns  a  railroad  connecting 
with  the  railroad  of  the  party  of  tbe  second 
part  at  or  near  the  north  end  of  said  ap- 
proach; and,  whereas,  tbe  party  of  the  fourth 
part  owns  a  railroad  terminating  In  the  city 
of  Louisville  and  connecting  witb  the  track 
over  and  across  the  said  bridge. 

"Now  tbis  agreement  witnesseth:  In  con 
slderation  that  the  second,  third  and  fourtt 


Digitized  by 


Google 


824 


72  SOUTBWBSTERN  REPORTER. 


(Ky. 


partlefl  agre«  respectively  to  use  said  bridge 
as  1b  hereinafter  covenanted,  the  first  party 
bereby  covenants  and  agrees  jointly  and  sev- 
erally with  the  second,  third  and  fourth  par- 
ties, their  successors  and  assigns  respectively, 
that  the  tolls  and  charges  over  and  for  the 
use  of  said  bridge  and  Its  tracks,  owned  by 
the  first  party.  In  the  transportation  of 
freights,  passengers,  malls  and  other  goods 
received  from  or  delivered  to  the  roads  of 
Bald  second,  third  and  fourth  parties,  per 
ton,  and  per  passenger  or  per  car,  engine  or 
other  means  of  transfer  over  said  bridge,  shall 
be  fixed  on  signing  this  agreement,  and  shall 
not  be  In  excess  of  .a  toll  or  charge  sufilclent 
to  produce  In  the  aggregate  a  sum  equal  to 
the  cost  and  expense  of  keeping  In  repair 
and  taking  care  of  said  bridge  and  the  said 
approach  owned  by  the  first  party— paying  a 
dividend  semiannually  of  six  per  cent,  on 
said  capital  stock  of  fifteen  hundred  thousand 
dollars,  the  Interest  upon  the  said  bonds  as 
the  same  matures  and  becomes  payable— a 
sinking  fimd  sufficient  to  pay  off  said  bonds 
of  eight  hundred  thousand  dollars  at  maturi- 
ty, the  amount  necessary  to  keep  up  the  cor- 
porate organization  of  the  party  of  the  first 
part,  with  Its  proper  officers  and  servants, 
and  such  taxes  as  may  be  chargeable  against 
such  bridge  company  on  said  bridge  or  other 
property  pertaining  thereto  or  otherwise;  and 
it  is  understood  and  mutually  agreed  that 
said  charges  and  tolls  shall  from  year  to  year 
be  reduced  In  proportion  to  the  reduction  of 
Interest  on  said  bonds  by  the  operation  of 
said  sinking  fund;  and  that  said  tolls  and 
charges  shall  always  be  the  same  to  each  of 
the  second,  third  and  fourth  parties,  and  that 
the  tolls  and  charges  to  other  railroad  com- 
panies for  like  use  of  said  bridge  and  the 
approach  owned  by  the  first  party  shall  not 
be  less  than  those  charged  to  or  incurred 
by  the  parties  hereto.  And  all  such  tolls 
and  charges  paid  by  other  railroads  or  rail- 
road companies  shall  be  applied  to  and  form 
.a  part  of  the  fund  hereinbefore  provided  for 
the  payment  of  expenses,  sinking  fund.  In- 
terest, dividend^  and  taxes  the  same  as  If 
paid  by  the  second,  third  and  fourth  iwrties. 
"Sec.  2.  The  first  party  shall  keep  In  re- 
pair, maintain  and  renew  the  said  bridge  and 
Its  appurtenances,  and  the  tracks  and  ap- 
proach thereto  owned  by  the  first  party.  If, 
however,  said  bridge  or  Ita  appurtenances 
shall  be  Injured  by  floods,  Ice,  or  other  cas- 
ualty, or  by  crystallization  of  the  Iron,  or 
other  Inherent  decay,  so  as  to  render  same 
useless  or  dangerous,  and  It  shall  become 
necessary  to  rebuild  the  whole,  or  any  ma- 
terial part  thereof.  Involving  an  expenditure 
greater  than  could  be  realized  from  a  judi- 
cious amount  of  current  rates  and  charges, 
then,  and  in  every  such  case,  It  is  mutually 
agreed  between  the  parties  that  the  first 
party  shaU  issue  bonds,  secured  by  mortgage 
on  said  bridge  and  its  appurtenances  and 
appendages,  owned  by  the  first  party,  at  a 
rate  of  Interest  not  exceeding  seven  per  cent 


per  annum  In  gold,  payable  semiannnally, 
principal  payable  In  forty  years,  and  to  an 
amount  sufficient  to  yield  a  fund  eqtud  to  the 
expenses  of  renewing  and  repairing  said 
bridge,  and  the  proceeds  of  said  bonds  shall 
be  applied  to  that  purpose.  In  which  event 
the  tolls  and  charges  for  the  use  of  said 
bridge,  as  hereinbefore  provided,  shall  be 
increased  so  as  to  cover  and  provide  for  the 
payment  of  the  Interest  on  said  bonds,  and 
a  sinking  fund  to  retire  and  take  up  said 
bonds  at  maturity. 

"Sec.  S.  In  consideration  of  the  premises, 
the  second  and  third  parties  each  severally 
covenant  for  Itself,  Its  successors  and  as- 
signs with  the  first  party,  its  successors,  .and 
assigns,  that  It  will  pass  over  the  said  bridge 
all  the  freight,  passengers,  mails,  express 
matter,  and  other  goods  carried  on  and  over 
their  roads  to  and  from  Louisville,  and  to  and 
from  points  which  require  their  passage  ovar 
the  Ohio  river  at  or  near  Louisville  during 
the  existence  of  this  agreement,  and  will  pay 
punctually  to  the  party  of  the  first  part  the 
tolls  and  charges  hereinbefore  provided  for 
the  use  by  them  respectively  of  said  bridge 
and  the  tracks  and  approaches  thereto,  own- 
ed by  the  first  party;  and  the  party  of  the 
fourtii  part  for  Itself,  Its  successors  and  as- 
signs, covenants  with  each  of  the  parties  of 
the  first,  second  and  tUrd  parts,  their  re- 
spective successors  or  assigns,  that  it  will 
deliver  to  said  party  of  the  first  part,  to  be 
passed  over  said  bridge,  or  to  the  parties  of 
the  second  or  third  parts,  or  to  such  other 
railroad  company  or  companies  as  may  for 
the  time  being  be  transporting  freight,  pas- 
sengers, malls,  express  matter  and  other 
goods  over  the  aald  bridge,  all  the  freight, 
passengers,  mall,  express  matter,  and  other 
goods  carried  on  and  over  Its  road  or  any 
part  thereof,  destined  for  Jeffersonville,  in 
the  state  of  Indiana,  or  any  other  points 
which  require  their  passage  over  the  Ohio 
river  at  or  near  Louisville,  during  tlie  exist- 
ence of  this  agreement,  and  will  charge  (» 
such  traffic,  in  addition  to  Its  rates  for  trans- 
portation service,  the  then  established  rates 
of  toll  and  charges  hereinbefore  provided  for 
the  use  of  said  bridge  and  approaches,  and 
punctually  pay  the  said  tolls  and  charges  to 
the  first  party. 

"Sec  4.  In  consideration  of  the  premises 
aforesaid,  and  in  consideration  of  the  own- 
ership and  investment  made  by  the  second 
party  in,  and  its  control  of,  said  approach  to 
said  bridge,  at  the  north  end  thereof,  the 
third  party  hereby  covenants  and  agrees  with 
the  second  party,  to  use  said  approach  to 
said  bridge,  from  the  existing  imlnt  of  con- 
nection between  their  respective  roads,  or 
such  other  point  as  may  hereafter  be  agreed 
on  by  the  said  two  parties  in  going  to  and 
from  said  bridge  with  the  cars,  engines,  and 
trains,  or  other  means  of  transporting 
freight,  passengers,  malls,  express  and  other 
goods  over  its  railroad,'  destined  to  and  from 
Louisville,  and  to  or  from  points  at  or  near 
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LoulsTine  during  the  existence  of  this  agree- 
ment It  is,  however,  mutually  understood 
and  agreed  that  all  the  said  trains,  cars  and 
engines,  passing  over  said  approach  and  over 
said  bridge,  are  aod  shall  be,  under  the  con- 
trol and  direction  of  the  second  party,  and 
that  whatever  rules  are  prescribed  for  the 
government  tit  the  trains,  cars  and  engines 
of  the  second  party  In  the  premises,  shall  be 
equally  applicable  to  the  trains,  cars  and  en- 
gines of  the  third  party,  each  being  dealt 
with  alike.  It  is,  however,  further  mutually 
understood  and  agreed  between  the  second 
and  third  parties,  that  so  long  as  the  passen- 
ger trains  of  the  party  of  the  second  part  are 
run  to  and  from  said  city  of  Louisville  with. 
the  proper  train  engines  of  the  second  party, 
the  passenger  trains  of  the  third  party  may 
also  be  so  run  by  its  own  proper  train  en- 
gines. But  whenever,  In  the  opinion  of  the 
second  party,  the  trains  of  the  parties  can- 
not be  80  run  with  safety,  the  second  party 
shall  set  apart  a  sufficient  number  of  en- 
gines for  that  service.  The  freight  trains 
and  freight  cars  of  the  parties  shall  be  run 
over  said  approach  and  said  bridge,  to  and 
from  Louisville,  with  the  engines. of  the  sec- 
ond party  set  apart  for  that  service,  and  the 
second  party  hereby  covenants  to  furnish  all 
needful  and  sufficient  engines  for  tbe  service 
hereinabove  mentioned,  and  at  all  times  to 
transfer  with  the  same  promptness  and  care, 
oyer  the  said  approach  and  bridge,  the  trains, 
cars,  engines  and  traffic  of  the  parties  of  the 
third  and  fourth  parts,  received  from  or  to 
be  delivered  to  the  roads  of  the  parties  of  the 
third  and  fourth  parts  that  it  does  the  trains, 
cars,  engines  and  traffic  received  from  or  to 
be  delivered  to  Its  own  road;  the  intention 
being  that  each  of  the  parties  shall  enjoy 
equal  facilities  over  said  approach  and 
bridge. 

"For  the  services  aforesaid  of  the  said  en- 
gines of  the  second  party,  and  the  conducting 
and  management  of  the  same,  and  of  the 
cars,  trains  and  business  over  said  approach 
and  bridge,  the  second  party  shall  be  allow- 
ed a  reasonable  compensation,  to  be  fixed  on 
signing  this  agreement,  to  be  apportioned  be- 
tween the  parties  hereto  In  proportion  to  the 
service  to  each,  per  ton  and  per  passenger, 
or  per  car,  engine  or  other  means  of  trans- 
fer, as  the  parties  may  hereafter  agree. 

"In  respect  to  the  use  by  the  third  party  of 
tbe  approach  to  said  bridge,  owned  by  the 
second  party,  on  the  north  side  of  said  bridge 
from  the  point  of  connection  made  therewith 
by  the  thhrd  party  the  party  of  the  third  part 
hereby  covenants  and  agrees  to  pay  the  sec- 
ond party  five  per  cent  per  annimi  on  the 
actual  cost  of  the  right  of  way,  the  construc- 
tion of  the  same  and  the  value  of  the  super- 
stmctore  thereon,  which  cost  and  value  are 

together  assumed  at dollars,  and  also 

pay  In  proportion  to  use  the  expenses  of 
keeping  up,  and  maintaining  and  renewing 
the  same.  If  any  of  the  parties  hereto,  and 
In  Interest,  cannot  agree  as  to  the  compensa- 


tion or  rule  of  apportionment  for  said  engine 
service  and  management  of  trains,  or  upon 
the  expense  or  rule  of  apportionment  of  the 
expenses  relating  to  said  approach,  or  the 
cost  and  value  of  said  roadway  and  track  as 
above  provided  then  each  of  the  two  parties 
in  interest  may  select  one  r^eree  to  deter- 
mine the  difference,  and  if  said  referees  can- 
not agree,  an  umpire  may  be  chosen  by  them, 
and  their  decision,  or  a  majority,  shall  con- 
clude tbe  matter.  If  either  party  fail  to  ap- 
^int  a  referee  as  aforesaid  within  thirty 
days  after  written  notice  to  make  such  ap- 
pointment, the  referee  appointed  by  the  party 
not  In  default,  shall  appoint  the  referee  for 
tbe  defaulting  party,  and  the  two  shall  pro- 
ceed to  determine  the  matter  or  appoint  an 
umpire.  No  person  shall  be  qualified  to  act 
as  umphre  or  referee  except  disinterested  per- 
sons of  experience  and  skill  in  railroad  man- 
agement. The  parties  mutually  covenant  to 
perform  the  awards. 

"Any  of  said  parties  In  Interest,  after  the 
expiration  of  six  months  from  the  time  such 
agreement  for  said  compensation  for  said 
services  and  expenses  is  made,  or  six  months 
after  such  award,  may  then,  and  semian- 
nually thereafter,  upon  thirty  days'  previous 
notice  in  writing  to  the  other  party  in  inter- 
est, require  said  compensation  to  be  read- 
justed, and  if  they  cannot  agree  upon  the 
terms  of  such  readjustment  the  same  piay 
be  referred  to  and  determined  by  arbitrators 
as  hereinbefore  provided;  but  no  readjust- 
ment shall  be  made  of  the  rate«f  interest  to 
be  paid  for  the  cost  of  such  approach  to  said 
bridge. 

"Sec.  6.  Accounts  of  all  expenditures,  tolls 
and  chai^ges  and  payments  required  by  tbe 
terms  of  this  agreement  shall  be  kept  by  the 
party  authorized  by  this  agreement  to  charge 
the  same  against  either  of  the  parties  hereto. 
The  account  of  tolls,  however,  to  be  kept  by 
the  respective  parties  chargeable  therewith 
and  ail  such  accounts  shall  be  rendered  to  the 
proper  parties  during  the  month  next  suc- 
ceeding the  accruing  of  the  items  thereof, 
and  the  same  sliall  be  settled  and  paid  witliin 
thirty  days  after  the  rendition  of  each  month- 
ly account 

"Sec.  6.  If  it  is  found  during  the  month  of 
May  or  November  in  any  year  that  the  tolls 
and  charges  herein  provided  are  not  suffi- 
cient to  meet  the  said  interest  and  dividend 
due  the  first  day  of  the  next  succeeding 
month,  the  parties  of  the  second  and  third 
parts  each  covenant  and  agree  separately 
with  the  first  party,  and  mutually  covenant 
each  with  the  other  to  advance  and  pay  the 
deficit  immediately,  and  prorate  according  to 
the  aggregate  amount  of  tolls  and  charges 
for  the  use  of  said  bridge  against  each  for 
the  then  current  six  months.  The  said  ad- 
vance, with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum,  shall  be  refunded 
by  the  first  party  out  of  the  tolls  first  there- 
after accruing. 

"Sec  7.  This  agreement  shall  take  effect 
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on  the  first  day  of  July,  A.  D.  1872,  and  the 
first  semiannual  Interest  on  said  mortgage 
bonds  of  the  first  party  and  the  first  semi- 
annual dividend  on  the  capital  stock  of  the 
first  party,  provided  for  by  this  agreement, 
shall  be  payable  on  the  first  day  of  Decem- 
ber, A.  D.  1872,  and  the  first  of  Jannary,  A. 
D.  1873,  respectively,  and  semiannually  there- 
after. If  any  difference  shall  arise  between 
the  parties  or  any  of  them  as  to  the  construc- 
tion of  any  of  the  provisions  of  this  contract 
or  the  mode  of  performance,  the  same  shall 
be  submitted  to  arbitrators  the  qualification 
of  arbitrators  and  an  umpire,  and  the  obliga- 
tion to  perform  the  award  by  them  made,  to 
be  the  same  >a8  hereinbefore  provided  In  sec- 
tion four. 

"This  contract  shall  continue  in  force  and 
In  operation  until  it  shall  be  terminated  by 
«ome  one  of  the  parties  thereto  giving  notice 
In  writing  to  the  other  parties  of  its  election 
to  terminate  the  same  at  the  expiration  of 
two  years  from  the  giving  of  such  notice,  at 
the  expiration  of  which  two  years  the  same 
«ball  terminate  as  to  all  the  parties  thereto 
Included  In  such  notice. 

"In  witness  whereof,  each  of  the  parties 
has  hereto  set  its  corporate  seal,  and  has 
caused  these  presents  to  be  duly  signed  by  its 
president,  the  day  and  the  year  first  before 
mentioned.    [Signed.]" 

In  1882  two  other  roads  were  admitted  by 
the  bridge  conipany  upon  terms  substantially 
Identical,  save  as  to  amount  of  dividends  to 
be  provided  for  stockholders  (the  rate  being 
In  these  contracts  stated  at  8  i)er  cent.,  pay- 
able semiannually);  being  the  Louis ville.  New 
Albany  &  Chicago  Railway  Company  (in  the 
cecord  called  the  "Monon,"  and  the  Louis- 
ville, EvansviUe  &  St.  Louis  Railroad  Com- 
pany (called  the  "Air  Line.")  Since  1877  the 
bridge  company  has  exacted,  and  the  rail- 
roads have  provided,  only  8  per  cent.,  payable 
■semiannually,  as  a  fund  for  dividends  to 
stockholders  upon  tlie  capital  stock  of  $1,- 
500,000.  The  Ohio  &  Mississippi  Railway 
<3ompany  has  long  since  ceased  to  use  the 
bridge  under  the  contract,  having  availed  it- 
■self  of  the  privilege  to  terminate  its  connec- 
iIon  upon  notice  as  Is  therein  provided.  The 
Jefrersonville,  Madison  &  Indianapolis  Rail- 
road has,  by  lease  and  consolidation,  become 
A  part  of,  and  is  now  operated  as,  the  Pitts- 
burg, Cincinnati,  (Chicago  &  St.  Louis  Rail- 
way Company  (in  the  record  called  the  "Pan 
Handle");  the  latter  having  taken  over  the 
■property  of  the  former,  and  assumed  its  place 
-under  the  contract  in  suit.  The  Louisville, 
"New  Albany  &  Chicago  Railway  has,  by  in- 
•solveney,  changed  hands,  and  Is  now  opcrat- 
•ed  by  the  Chicago,  Indianapolis  &  Louisville 
Railroad  Company.  The  latter  is  not,  and 
lias  not  been,  a  party  to  the  contract  sued  on. 

In  1896,  because  of  lack  of  funds,  the 
bridge  company  reduced  Its  dividends  from 
4  per  cent,  due  for  the  first  half  of  that  year, 
4o  2%  per  cent,  and  for  the  year  1897  they 
^rere  reduced  to  3  per  cent  semiannually,  and 


a  similar  reduction  for  the  year  1808.  No 
dividend  was  declared  for  the  first  half  of 
1899. 

This  suit. is  by  appellee  John  L.  Dodd  and 
others,  representing  about  700  shares  of  the 
capital  stock  in  the  bridge  company,  out  of 
an  issue  of  15,000  shares,  against  the  bridge 
company,  the  Louisville  &  Nashville  Railroad 
Company,  and  the  JeffersonviUe,  Madison  A: 
Indianapolis  Railroad  Company  (the  Balti- 
more, Ohio  &  Sooth  Western,  as  successor  of 
Ohio  &  Mississippi  Railroad  Company,  sme^i. 
but  not  Involved  on  this  appeal), and  the  Pitts- 
burg, Cincinnati,  Chicago  &  St  Lonls  Rail- 
road Company,  to  compel  the  railroads  named 
to  provide,  and  the  bridge  company  to  col- 
lect from  them,  a  sum  sufliclent  to  pay  the 
deficit  in  dividends  just  mentioned.  It  is 
also  alleged  that  the  contracting  railroads 
have  otherwise  broken  their  contracts,  in 
failing  to  pay  all  the  taxes  assessed  against 
the  bridge,  and  were  then  In  default  on  that 
account  about  |200,000  to  the  city  of  Louis- 
ville, and  that  the  railroad  con^anles  had  Il- 
legally and  fraudulently  distributed  and  ap- 
propriated among  themselves  about  $108,0fti 
of  property,  constituting  that  much  of  the 
capital  of  the  bridge  company,  and  for  other 
alleged  derelictions,  all  of  which  will  be  par- 
ticularly noticed  and  treated  of  below.  The 
plaintiffs  sued  for  not  only  the  deficits  above 
named,  but  claimed  that  they  should  l>e  paid 
12  per  cent  for  all  the  time  since  1877,  and 
Interest  on  the  deficits.  In  fine,  their  claims 
are  as  follows: 

1.  For  deficit  in  6  per  cent  divi- 

dends, semiannual,  and  in- 
terest      $2,239,875  00 

2.  Capital  appropriated,  with  in- 

terest  ; 443342  36 

3.  To    have    reconveyed    to    the 

bridge  company  a  lot  of  10^ 
acres  of  land,  on  which  is 
built  the  northern  approach 
to  the  bridge. 

4.  Taxes  due  by  the  bridge  com- 

pany          200,002  23 

ToUl   (not  valuhig  the  10% 
acres  of  land) $2382.720  02 

The  record  made  up,  comprising  several 
thousand  pages,  is  unnecessarily  large,  for 
there  is  little  or  no  dispute  concerning  the 
facts.  The  principal  controversies  over  the 
facts  relate  to  their  application  or  Interpreta- 
tion. Indeed,  no  witness  Is  living  who  par- 
ticipated In  the  execution  of  the  contract— at 
least,  none  Is  introduced  or  mentioned  as 
living.  The  method  of  dealings  between  the 
railroads  and  the  bridge  company  from  the 
making  of  the  contract  are  shown  prindpally 
by  the  books  kept  by  the  bridge  company. 
There  are  but  few  provisions  of  this  contract 
which  have  not  heen  either  altered  by  agree- 
ment or  long  acquiescence  of  the  parties,  or 
by  construction  placed  uimn  it  and  carried  in- 
to effect  in  Innumerable  and  almost  daily 
transactions  for  nearly  25  years;  making  it 
to  read,  as  thus  altered  and  practically  con- 
strued, different  from  what  would  probably 
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tiaTe  been  the  judicial  Intei'pretatlon  of  the 
terms  of  the  instrument  as  a  matter  of  orig- 
inal Impression. 

Tills  suit  Is  brought  by  the  minority  stock- 
bolders  of  the  bridge  company  because  they 
«ver  that  the  directors  of  the  company  refuse 
to  sue  to  redress  the  gricTances  to  the  com- 
pany complained  of,  and  will  not  and  ought 
-not  to  take  charge  of  this  litigation,  because 
of  a  conflict*  of  Interest  and  of  duties,  owing 
to  their  being  also  directors  and  interested  In 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railroad  Company  and  the  JefTersonville, 
:Madlson  &  Indianapolis  Railroad  Company. 
The  circuit  court  granted  plaintiffs  relief  In 
part  only.  The  Pittsburg,  Cincinnati,  Chl- 
«ago  &  St.  Louis  Railroad  Company  and  the 
LoulSTilie  &  Nashville  Railroad  Company 
bave  appealed,  and  the  minority  stockholders, 
represented  by  the  plalntlfCs  below,  have 
prosecuted  a  cross-appeal. 

The  Right  of  Minority  Stockholders  to  Main- 
tain a  Suit  for  the  Corporation. 

The  first  question  naturally  presented  is 
the  right  of  minority  stockholders  of  a  corpo- 
ration to  maintain  suit  on  its  behalf.  Gen- 
erally, such  a  suit  cannot  be  so  maintained. 
The  management  of  a  corporation's  affairs, 
inrolTing  exercise  of  judgment  and  policy, 
are  by  law  committed  to  a  governing  body, 
usually  styled  a  "board  of  directors."  Touch- 
ing all  things  that  the  corporation  might  law- 
fully do,  their  discretion  and  acts  are  conclu- 
sively deemed  to  be  those  of  the  corporation. 
Such  are  called  "intra  vires  acts."  The 
courts  neither  can  nor  should  undertake  to 
control  or  Interfere  with  their  exercise.  But 
there  are  admitted  exceptions  to  the  general 
rule  that  the  acts  of  the  directors  are  the 
nets  of  the  corporation,  and  cannot  be  inter- 
fered with  by  the  courts  at  the  complaint 
of  stockholders,  which  are  as  well  establish- 
■ed  perhaps  as  the  rule  Itself.  If  the  direct- 
ors have  done  or  are  about  to  do  some  act 
nltra  vires,  the  suit  of  a  minority  stock- 
bolder  will  be  entertained  to  prevent  or  re- 
-dress  It.  Or  If  the  directors  are  guilty  of 
fraud,  or  are  committing  a  breach  of  trust, 
ns  against  the  corporation,  the  right  of  the 
•stockholder  to  sue  is  recognized  In  this  coun- 
try. Whether  the  fraud  or  breach  of  trust 
must  involve  moral  turpitude  on  the  part  of 
the  director,  the  courts  do  not  seem  to  be  of 
one  mind.  It  is  our  opinion  that  it  Is  much 
the  same  thing  to  the  corporation  whether 
the  wrongful  act  flows  from  an  Improper 
motive,  or  from  such  acts  themselves,  so 
wrong  in  tiie  eyes  of  the  law,  that  the  im- 
proper motive  that  is  an  ingredient  of  fraud 
is  imputed  to  it. 

In  the  case  at  bar  the  bolders  of  the  ma- 
jority of  the  stock  of  the  bridge  company  are 
also  owners  of  a  majority  of  the  stock  of 
the  Pan  Handle  Railroad.  The  same  votes 
4>lect  the  board  of  directors  or  managers  of 
«ach  corporation.  They  select  the' same  per- 
4Bons  to  fill  these  places  in  each  board.    If 


there  is  a  misunderstanding  between  the  two 
corporations,  it  must  be  solved  substantially 
by  one  and  the  same  set  of  representatives, 
constituting  complainants,  defenders,  and  tri- 
ors of  the  fact.  The  reason  of  the  rule  mak- 
ing the  judgment  of  the  dhrectors  that  of  the 
corporation  depends  In  large  part  upon  their 
having  been  selected  by  the  stockholders  as 
their  representatives,  or  proxy,  in  that  mat- 
ter; that  their  wills  being  free,  as  would 
be  the  principals',  expediency  favored  the  rec- 
ognition of  their  act  as  that  of  the  principals, 
the  stockholders.  But  where  the  directors 
cannot  act,  and  where  every  presumption 
founded  in  reason  and  ascribed  by  the  law 
to  their  acts,  is  resolved  at  once  into  a  doubt, 
the  reason  of  the  rule  falls,  and  the  rule  It- 
self must  cease.  The  directors  need  not  be 
dishonest.  It  is  enough  If  their  situation  la 
such  that  by  reason  of  conflict  of  Intoest 
they  cannot  or  should  not  act. 

Under  this  application  of  the  rule  discuss- 
ed. It  does  not  follow  that  every  contract 
entered  Into  between  two  corporations  hav- 
ing directors  in  common  is  void,  or  even  that 
it  may  be  set  aside  upon  the  complaint  of  a 
single  stockholder  for  that  fact  alone.  Rob- 
erts V.  Washington  Nat.  Bank,  11  Wash.  550, 
40  Pac.  225,  and  notes,  2  Am.  &  Eng.  Dec. 
Eqqlty,  272-284.  We  go  no  further  than  to 
say  that  upon  an  allegation  of  fraud  on  the 
part  of  his  directors,  or  upon  an  allegation  of 
facts  showing  that  the  directors  (who  are 
also  directors  of  another  contracting  corpora- 
tion), because  of  conflict  of  interest  and  duty, 
could  not  or  ought  not  to  act  In  the  matter, 
coupled  vrlth  the  further  allegation  showing 
material  damage  to  the  complaining  stock- 
holder by  reason  of  the  transaction  between 
the  two  corporations,  a  court  of  equity  will 
hear  a  single  stockholder's  complaint,  and,  if 
the  charges  be  sustained  by  the  proof,  will 
grant  appropriate  relief.  In  this  case  the 
complaint  shows  a  contract  between  two  cor- 
porations having  directors  In  common,  both 
dominated  by  the  same  controlling  interest, 
and  that  one  of  them  has  reaped  material 
advantage  over  the  other  because  of  the  for- 
mer's breach  of  the  contract,  which  the  di- 
rectors of  the  latter  refuse  to  sue  to  redress. 
In  addition,  it  Is  charged  that  one  corporation 
has  actually  converted  over  ?100,000  of  the 
capital  stock  of  the  other,  as  well  as  has 
caused  to  be  conveyed  to  the  former  a  ma- 
terial part  of  the  corpus  of  the  latter's  prop- 
erty, necessary  to  enable  it  to  continue  to 
serve  the  public  according  to  the  Intent  of  its 
charter.  The  latter  acts,  If  true,  are  ultra 
vires,  and  under  all  the  authorities  are  the 
proper  subject  of  a  suit  for  correction  by  a 
single  stockholder;  the  others,  although  intra 
vires,  and  although  actuated  by  the  most 
honest  purpose  of  the  directors,  show  a  state 
of  case  wherein  the  directors  are  placed  In 
such  an  attitude  as  materially  embarrasses 
and  hinders  them  In  giving  to  the  settlement 
of  the  controversy  either  an  undivided  judg- 
ment or  such  an  untrammeled  service  as  the 
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Injured  corporation  Is  entitled  to.  To  dose 
the  doors  of  the  courts  to  a  single  stockholder 
In  such  a  case  upon  the  theory  that  the  ma- 
jority must  rule,  and  that,  having  embarked 
In  a  common  enterprise  with  them,  he  must 
abide  the  Judgment  of  the  majority,  would 
be  to  turn  over  to  a  possible  wrongdoer  the 
adjudication  of  his  own  case.  In  such  an 
unequal  struggle  between  duty  and  Interest, 
it  would  more  frequently  happen  that  "duty 
would  be  overborne  In  the  conflict"  It  la 
clear  to  us  that  upon  the  allegations  In  the 
petition  In  this  case  a  cause  of  action  was 
shown  against  the  Pan  Handle  Company. 

The  case  of  allowing  the  salt  by  minority 
stockholders  of  the  bridge  company  against 
the  Louisville  &  Nashville  Railroad  Company 
is  not  so  free  from  difficulty.  It  is  not  claim- 
ed that  the  Louisville  &  Nashville  Railroad 
Company  had  any  part  In  the  selection  of  the 
bridge  company's  directors;  nor  that  their 
dealings  were  otherwise  than  at  arm's 
length,  and  free  from  fraud,  actual  or  con- 
structive. Nor  was  It  shown  or  claimed  that 
the  Louisville  &  Nashville  Railroad  Company 
was  under  any  duty  whatever  toward,  or 
had  any  connection  with,  the  bridge  com- 
pany, other  than  as  fixed  by  contract.  The 
Louisville  &  Nashville  Railroad  Company 
asks  why  may  It  not,  under  such  drcum- 
stances,  deal  with  assurance  with  the  cor- 
porate authorities  of  the  bridge  company  as 
other  people  might?  We  think  It  can.  Its 
position,  so  far  as  the  validity  of  Its  coa- 
tracts  and  settlements  with  the  bridge  com- 
pany are  concerned,  is  distinctly  dlfleroit 
from  that  of  the  Pan  Handle  Company.  In 
other  words,  its  contractual  relation  and  lia- 
bilities to  the  bridge  company,  in  the  ab- 
sence of  fraud,  or  acta  of  the  bridge  direct- 
ors ultra  vires,  are  to  be  considered  under 
materially  different  rules  from  those  affecting 
a  corporation  whose  officers  control  the 
bridge  corporation.  But  there  is  a  distinc- 
tion between  the  Louisville  &  Nashville  Rail- 
road Company's  contract  liabilities  in  such  a 
case  and  the  right  of  a  single  stockholder  of 
the  bridge  company  to  maintain  a  suit  on 
behalf  of  the  bridge  company  against  the 
Louisville  &  Nashville  Railroad  Company  to 
have  those  liabilities  enforced.  The  instance 
must  be  rare  when  the  action  by  the  single 
stockholder,  under  the  phase  now  being  con- 
sidered, could  be  maintained.  It  will  not  be 
questioned  that  If  the  bridge  company  direct- 
ors, through  a  fraudulent  purpose,  refused  to 
bring  the  suit  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  enforce  Its  liabil- 
ity under  the  contract,  the  minority  stock- 
holders of  the  bridge  company  might  main- 
tain the  suit  on  Its  behalf,  although  the 
Lonlsville  &  Nashville  Railroad  Company 
was  not  a  party  to  the  fraud.  Cook  on  Stock 
and  Stockholders,  i  645;  Dodge  v.  Woolsey, 
18  How.  831,  15  L.  Ed.  401;  Rogers  v.  Nash- 
ville, 0.  &  St.  L.  R.  Co.,  33  C.  C.  A.  517,  91 
Fed.  299;  Mack  v.  DeBardelaban  Co.,  90 
Ala.  396,  8  South.  150,  9  L.  B.  A.  650.    Here 


It  is  charged.  In  substance,  that  the  liability 
of  the  Louisville  &  Nashville  and  of  the  Pan 
Handle  roads  under  the  contract  are  identi- 
cal; that  the  directors  of  the  bridge  company 
cannot  and  wlU  not  bring  the  suit  against 
any  of  the  parties  to  the  contract  because  to 
do  so  would  be  to  subject  the  Pan  TT«n<11« 
Company  to  liability  if  the  grounds  sbonld 
be  sustained.  Therefore,  if,  for  improper 
reasons,  or  If  discretion  is  benumbed  by  the 
Jarring  conflicting  Interests,  the  bridge  di- 
rectors cannot  bring  the  action  against  any 
of  the  parties  because  of  the  Involvement  of 
their  other  principal,  the  Pan  Handle  Com- 
pany, certainly  every  sufflcient  reason  exists 
for  r^lacing  the  directors  by  the  minority 
stockholders  in  the  suit  against  all  the  par- 
ties for  the  accounting. 

The  court  is  of  opinion  that  the  cause  of 
action  set  out  may  be  maintained  by  the 
minority  stockholders  of  the  bridge  company 
suing  on  Its  behalf,  and  joining  it  as  a  de- 
fendant, against  all  the  defendants.  Wheth- 
er the  grounds  of  action  are  sustained  Is  an- 
other question. 

Is  the  Bridge  Company  Entitled  to  Collect 
from  the  Contracting  Railroads  Tolls  to 
Produce  6%  Semiannual  Dividends  on  Its 
Stock,  in  Addition  to  the  Other  Charges 
Provided  In  Contract  of  June  5.  1872? 

The  circuit  court  adjudged  that  in  1877  the 
contract  of  June  6,  1872,  had  been  modified 
by  all  the  parties  to  It  so  that  8  per  cent  (4 
per  cent  semiannually)  only  has  since  been 
paid  by  the  contracting  railroads  for  divi- 
dends upon  the  capital  stock  of  the  bridge 
company.  The  minority  stockholders,  hav- 
ing sued  for  6  per  cent  semiannual  dividends 
for  this  period,  prosecute  a  cross-appeal  from 
the  judgment. 

Unless  the  contract  of  June  5,  1872,  has 
been  modified  as  adjudged,  the  contention  of 
appellees  must  be  sustained.  That  the  rail- 
roads ceased  to  provide,  and  the  stockholders 
of  the  bridge  company  did  not  receive,  divi- 
dends at  a  greater  rate  than  4  per  cent  semi- 
annually since  1877,  is  a  conceded  fact 
From  1877  to  1886,  without  hiterruption.  and 
regularly,  4  per  cent  dividends  were  sup- 
plied by  the  railroads,  and  paid  over  by  the 
bridge  company,  and  were  received  by  Its 
stockholders  every  six  months.  No  more  was 
exacted  of  the  railroads.  It  was  not  claimed 
that  any  more  would  be  exacted  of  theoL 
Their  monthly  statements  to,  and  quarterly 
settlements  with,  the  bridge  company,  and 
the  latter's  annual  reports  to  Its  stockholders, 
were  all  made  up  by  the  parties  respectively 
upon  that  basis,  and  have  been  carried  Into 
Innumerable  settlements.  The  reason  attrib- 
uted by  the  railroads  for  this  action  is  that 
one  of  the  contracting  roads— the  Ohio  &  Mis- 
sissippi Company— in  1875  became  dissatis- 
fied with  its  experience  under  the  contract 
alleging  ,that  the  payment  of  a  6  per  cent 
semiannual  dividend  on  $1,500,000  of  stock, 
in  addition  to  the  other. charges  requhred  by 
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the  contract,  was  a  greater  burden  than  com- 
merce wotdd  bear.  Notice  was  given  tbat 
the  complaining  road  -would  withdraw  In  two 
years  from  date  (June  14,  1875),  "unless 
those  tolls  be  at  once  reduced  to  conform 
with  the  times."  The  letter  to  the  president 
of  the  bridge  company,  containing  tbls  no- 
tice, showed  tbat  the  matter  had  been  the 
subject  of  previous  conference  between  the 
parties.  The  president  of  the  bridge  com- 
pany testifies  that  this  reductlrn  in  dividends 
"was  made  as  the  result  of  this  demand  and 
the  agitation  of  the  question  produced  by  and 
preceding  It  In  1882  contracts  were  made 
between  the  bridge  company  and  the  Louis- 
Tllle,  New  Albany  &  Chicago  Railroad  Com- 
pany and  the  Air  Line,  by  which  It  was  stip- 
ulated that  each  of  them  was  to  have  the 
same  privileges  as  appellants,  and  were  to  be 
charged  tolls  at  a  rate  no  greater  than  to  pro- 
duce, with  all  other  tolls,  a  4  per  cent,  semi- 
annual dividend  to  stockholders,  after  defray- 
ing the  other  corporate  charges  referred  to. 
This,  in  connection  with  the  clause  in  the 
original  contract  of  June  5,  1872,  that  no 
other  road  was  to  be  admitted  to  use  the 
hridge  upon  more  favorable  terms  tlian  were 
accorded  to  these  appellants,  would  of  itself 
have  operated  as  a  modification  of  the  orig- 
inal contract.  Besides,  the  stockholders  have 
for  more  than  20  years  before  this  suit  was 
Inrought  received  the  reduced  .dividends,  and 
suffered  the  matters  to  proceed  upon  that 
basis  without  material  complaint.  Trne^ 
plalntllTs  claimed  that  they  submitted  to  this 
reduction  upon  the  assurance  of  the  bridge 
directors,  ofllclala  of  the  Pan  Handle  (or  the 
Pennsylvania  interests,  as  they  are  some- 
times called),  to  stockholders  that  a  stock 
dividend  would  be  provided  In  lieu  of  the  re- 
duced dividends,  and  that  it  would  be  to 
their  Interest  to  yield  the  point,  and  that  they 
did  yield  upon  that  assurance  alone.  A  stock 
dividend  ought  not,  and  properly  could  not, 
have  been  declared  upon  any  basis  other 
than  that  of  an  Increase  In  value  of  corporate 
assets  Justifying  it.  This  was  probable  only 
by  capitalizing  that  value  represented  by  the 
bonded  Indebtedness,  after  the  debt  had  been 
discharged.  As  the  contract  provided  un- 
questionably for  the  liquidation  of  the  bond- 
ed debt  without  reference  to  any  reduction 
of  dividends  in  the  meantime,  this  reason 
does  not  appear  to  us  to  have  been  either  sub- 
stantial or  as  atTordhig  ground  of  action  if 
the  stockholders  were  subsequently  disap- 
pointed in  not  receiving  a  stock  dividend;  for 
manifestly  the  stockholders'  property,  what- 
ever its  value.  Is  there,  and  their  stock,  be  it 
so  much  or  more,  represents  that  total  value. 
Nor  can  we  find  the  fact  to  be  that  there  was 
an  agreement  by  the  directors  and  the  minori- 
ty stockholders  to  the  effect  that  the  stock 
dividend  would  be  Issued  In  consideration  of 
the  reduction  of  dividends.  While  there  is 
evidence  In  tlie  record  that  a  stock  dividend 
was  for  years  contemplated  as  a  possibility, 
and  doubtless  is  yet,  the  agreement  relied  on 


is  disputed,  and  by  no  means  proved.  Mr. 
Dodd's  testimony  of  conversations  on  that 
subject,  liad  with  officers  of  the  company 
who  are  now  dead,  cannot  be  admitted,  Mr. 
Dodd  being  one  of  the  plalntiflB  in  interest 
and  In  fact    Sea  606,  Civ.  Code. 

It  would  be  now  impossible  to  equitably 
adjust  the  accounts  of  all  Interested  parties 
upon  the  12  per  cent  basis.  This  1>  owing 
not  only  to  the  fact  that  a  number  of  rail- 
roads have  since  been  admitted  to  the  use  of 
the  bridge  on  the  8  per  cent  basis,  and  have 
settled  their  accounts  and  been  discharged, 
and  some  have  since  gone  out  of  existence, 
but  It  would  probably  be  impossible,  owing 
to  the  great  lapse  of  time,  of  death  and  re- 
moval of  witnesses,  and  loss  of  proper  rec- 
ords, to  reach  a  Just  settlement  The  stock- 
holders of  necessity  knew  all  these  years  ot 
this  state  of  affairs.  They  should  have  taken 
action  sooner,  if  determined  not  to  abide  the 
reduction.  In  all  probability,  if  the  point 
had  not  I>een  yielded  at  the  demand  of  the 
Ohio  &  Mississippi  Company,  other  contract- 
ing railroads  might  soon  thereafter  have 
come  to  the  same  conclusion,  and  availed 
themselves  of  the  privilege,  under  the  con- 
tract of  withdrawing  from  the  bridge.  The 
parties  have  so  long  rested  upon  the  present 
status,  have  treated  it  as  satisfactory  and 
valid  till  such  material  changes  in  conditions 
and  circumstances  have  occurred  as  to  con- 
stitute an  estoppel  against  them.  Further- 
more, In  view  of  changed  and  changing  con- 
ditions, the  action  of  the  bridge  company 
seems  to  us  to  have  been  wise,  and  ftilly  Jus- 
tified, as  based  upon  sound  business  Judg- 
ment and  experience. 

Misappropriation  of  Capital  Stock. 

Appellees  assert  that  appellants  and  the 
other  railroad  companies  using  the  bridge 
under  the  contract  referred  to  herein  have  ap- 
propriated to  their  own  use  and  distributed 
among  themselves  about  $108,(X)0  of  the  capi- 
tal stock  of  the  bridge  company.  Appellants 
deny  the  charge.  In  addition  they  plead  the 
statute  of  limitation  (the  10-years  statute), 
action  2S19,  Ky.  St 

Before  conslderhig  the  plea  of  limitation, 
we  have  deemed  it  best  to  determine  whether 
the  charge  was  true  in  fact  Of  the  authoriz- 
ed capital  of  $1,500,000,  $1,208,026  bad  been 
paid  in  when  the  railroads  entered  upon  their 
contract  of  1872,  and  took  charge  of  the 
bridge.  In  addition,  the  bridge  company 
owed  a  floating  debt  of  $134,619.35  shortly  be- 
fore or  about  the  time  of  the  contract  of 
Jime,  1872.  This  was  paid  oft  partly  with 
the  proceeds  of  the  remainder  of  the  capital 
stock,  leaving  a  balance  of  $87,613.06,  which 
was  paid  In  some  time  after  the  railroad 
companies  took  charge  of  the  bridge  traffic. 
This  siun  seems  to  have  been  placed  in  the 
bridge  company's  sinking  fund.  In  addition 
to  that  the  bridge  company  sold  a  right  of 
way  under  its  northern  abutment  In  1886  for 
110,000,   which  was   placed   In  the  sinking 
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fund.  In  1885  the  bridge  company  conVeyed 
to  the  JeffersonvlUe,  Madison  &  Indianapolis 
Railroad  Company  10%  acres  ot  land  In 
Indiana  (forming  the  subject  of  a  distinct 
branch  of  this  litigation,  and  treated  of 
further  along)  for  fl0,286.91.  This  sum  also 
seems  to  Iiave  gone  into  the  sinking  fund. 
These  three  Items,  making  a  total  of  $107,- 
799.96,  are  the  only  ones  that  we  are  able 
to  trace  as  luvlng  belonged  properly  to  capi- 
tal stock  that  went  Into  the  sinking  fund  of 
the  bridge  company. 

To  understand  bow  it  may  be  worked  out 
whether  these  sums  have  been  appropriated, 
it  1»  necessary  to  state  the  purpose  and  uses 
of  this  sinking  fund,  how  created  and  sup- 
plied by  the  contracting  railroads^  and  how 
disposed  of.  The  contract  of  June  5,  1872, 
required  the  contracting  railroads  (Including, 
of  course,  all  others  who  subsequently  came 
to  nse  the  bridge  upon  the  same  terms)  to  pro- 
vide, from  tolls  on  their  traffic  passing  over 
the  bridge,  for  discharging  the  Interest  an- 
nnally  of  7  per  cent,  per  annum,  and  the  prin- 
cipal of  the  mortgage  debt  of  $800,000  against 
the  bridge,  due  In  1888.  The  main  thing  of 
this  matter,  so  far  as  the  bridge  company 
was  concerned,  was  to  have  its  property 
freed  of  the  mortgage  debt  by  the  time  it 
was  due.  So  far  as  the  railroads  were  con- 
cerned, it  was  to  discharge  this  debt  In  the 
easiest  way,  and  by  the  one  least  burden- 
some to  their  traffic.  A  number  of  experi- 
ments seem  to  have  been  tried  before  one 
was  finally  adopted  as  the  permanent  sinking 
fund  scheme.  In  the  first  place,  a  rate,  or 
schedule  of  rates,  was  adopted  by  the  bridge 
company  with  the  concurrence,  and  presum- 
ably upon  an  agreement  with,  the  railroads, 
by  which  it  was  thought  and  estimated  that 
the  fixed  and  current  charges  under  the  con- 
tract would  be  met.  It  Is  plain  that  the  rail- 
road companies  were  Interested  -  in  keeping 
the  bridge  tariffs  down  to  a  minimum  figure, 
because  they  were  a  charge  upon  their  busi- 
ness, and  necessarily  affected  the  ability  of 
the  roads  to  get  the  traffic.  The  problem  was 
to  arrange  a  schedule  of  bridge  tolls  in  ad- 
vance, so  that  surely  enough,  but  no  more 
than  enough,  would  be  raised  to  satisfy  the 
contract  with  the  bridge  company.  As  the 
volume  of  business  finctuated— a  matter  that 
it  was  utterly  Impossible  to  foretell— there 
would  be  either  a  deficit  or  a  surplus  of  in- 
come. In  the  contract  the  deficit  was  provid- 
ed against.  But  not  so  as  to  the  surplua  It 
appears  that  the  tolls  first  adopted  did  not 
meet  the  anticipations  of  the  responsible  par- 
ties, nor  probably  the  requirements  of  the 
contract,  for  we  find  tliat  in  1878  but  com- 
paratively little  had  been  accumulated  In 
the  way  of  a  sinking  fund.  So  In  that  year 
a  somewhat  elaborate  and  formal  sinking 
fund  scheme  was  devised  and  adopted.  Fur- 
ther than  to  retain  its  general  purpose,  and 
the  service  of  its  trustees,  it  was  not  con- 
tinued longer,  however,  than  1881,  when  a 
re-arrangement  was  had.    It  was  then  agreed 


between  the  railroads  and  the  bridge  com- 
pany that  all  the  Income  of  the  bridge  com- 
pany was  to  be  pooled  (such  as  rents,  interest 
on  daily  balances  of  deposits,  etc.)  The  rail- 
roads were  then  to  pay  in  each  month,  with- 
out reference  to  tolls  charged  ot  chargeable 
against  them,  except  as  a  basis  of  prorating 
it  among  tbonselves,  the  annual  sum  of 
$36,600.  It  was  thought,  and  It  proved  to  be 
true,  that  this  arrangement  would  safely 
provide  for  paying  the  interest  as  It  became 
due,  and  for  retiring  the  mortgage  bonds 
at  their  maturity.  Under  the  sinking  fund 
scheme  finally  resorted  to  by  the  railroads, 
and  above  outlined,  it  soon  developed  that 
the  bridge  company's  Income  from  tolls  was 
frequently  greatly  in  excess  of  the  require- 
ments of  the  contract.  To  whom  did  this  ex- 
cess or  surplus  belong?  Under  the  contract 
the  bridge  company  had  stipulated  that  its 
tolls  should  not  exceed  a  rate  to  produce  a 
sum  sufficient  to  pay  the  enumerated  charges. 
But  the  rate  fixed  produced  a  sum  that  did 
exceed  those  requirements.  First  and  last 
that  question  has  troubled  the  railroads  ctm- 
trlbutlng  to  the  surplus  a  good  deal,  and  has- 
been  the  subject  of  more  than  one  contro- 
versy. The  bridge  company  treated  it  as  be- 
longing to  the  railroad  companies  contribut- 
ing to  It  in  the  proportion  contributed  by 
them  respectively.  It  therefore  rebated  It 
to  the  railroads  accordingly;  ttiat  is,  with- 
out collecting  it.  It  was  credited  back  in  the 
proportions  in  which  it  had  been  orlgteally 
charged.  In  no  Instance,  so  far  as  the  record 
shows,  was  a  dollar  of  It  collected  in  fact, 
and  then  the  money  paid  back.  It  was  mere- 
ly a  matter  of  IXMkkeeping.  Annually  at 
the  regular  stockholders'  meetings  elaborate 
statements  were  submitted  by  the  bridge 
company's  fiscal  officers,  showing  generally  in 
detail,  among  the  other  Items,  that  this 
system  of  "rebates"  or  "redistributions  of 
surplus"  was  being  Indulged  as  shown.  No 
protest  or  complaint  was  made  by  the  stock- 
holders, or  any  of  them.  From  this  we  find 
that  the  stockholders  of  the  bridge  company 
likewise  approved  and  ratified  the  scheme, 
and  that  its  execution  was  a  practical  inter- 
pretation and  fulfillment  of  those  require- 
ments of  the  contract 

Subsequently  a  controverqr  arose  between 
the  bridge  company,  the  Pan  Handle  Com- 
pany, and  the  Monon  Company  over  the  sur- 
plus remaining  after  the  discbarge  of  the 
bonded  indebtedness.  This  came  up  in  an 
effort  to  settle  an  account  of  the  bridge  com- 
pany against  the  Monon  Company  for  tolls, 
in  which  numerous  matters  were  In  dispute. 
A  suit  was  instituted  by  the  bridge  company 
against  the  Monon  Company  In  the  Jefferson 
circuit  court.  Availing  themselves  of  the 
contract,  the  parties  submitted  its  final  de- 
cision to  the  Honorable  H.  W.  Blodgett,  of 
Chicago.  He  adjudged  that  the  surplus  aris- 
ing from  excessive  rates  of  bridge  tolls  Ije- 
longed  exclusively  to  the  railroad  companies 
contributing  thereto  in  the  proportion  of  their 


Digitized  by 


Google 


Ky.) 


PITTSBURG,  C,  &  *  ST.  L.  RY.  CO.  t.  DODD. 


831 


traffic,  reBpectlvely,  passing  over  the  bridge 
and  creating  the  Eorplus.  Later  the  Ixiuls- 
Tllle  &  Nashville  Railroad  Company,  cou- 
celTlng  that  the  continuance  of  this  excessive 
rate  was  an  unnecessary  burden,  and  a  source 
of  annoyance  and  trouble  to  the  roads  con- 
tributing It,  as  well  as  to  the  commerce 
bearing  it,  brought  a  suit  In  Jefferson  circuit 
court  against  the  bridge  company  and  the 
other  railroads  to  compel  a  reduction  of  the 
rates  to  a  point  whore  they  would  yield  no 
more  than  enough  to  meet  the  requirements 
of  the  contract  of  June  5,  1872,  as  modi- 
fied by  the  parties,  and  above  set  out  The 
Honorable  W.  O.  Harris,  as  special  Judge, 
granted  the  relief  prayed  for.  In  another 
suit  In  the  Jefferson  circuit  court,  law  and 
equity  division,  the  Louisville  &  Nashville 
Railroad  Company  sued  the  bridge  company 
and  the  other  railroads  to  recover  Its  share 
of  the  excessive  tolls  collected  by  the  bridge 
company  over  and  abov^  the  actual  require- 
ments of  the  bridge  company  under  the  con- 
tract of  June  5,  1872,  as  modified  as  stated, 
nnd  that  court  granted  the  reUef,  and  ad- 
judged a  recovery  against  the  bridge  com- 
pany, which,  upon  appeal,  was  affirmed  by 
this  court  Louisville  Bridge  Company  v.  L. 
&  N.  R.  R.  Co.,  61  8.  W.  185.  Thus  It  wiU 
be  seen  that  all  who  have  had  occasion  to 
handle  this  subject  have  come  to  the  same 
conclusion. 

If  the  fl07,799.96  was  In  the  sinking  fund 
all  this  time,  its  accretions  in  the  way  of  in- 
terest or  otherwise,  under  the  pooling  ar- 
rangement of  1881,  acquiesced  in  and  con- 
tinued all  this  while,  was  properly  used  in 
discharging  the  bonds  and  Interest  What- 
ever may  have  been  the  technical  rights  of 
the  parties  on  this  subject  under  the  original 
contract,  they  seem  to  have  treated  the  mat- 
ter in  this  manner  as  one  satisfactory  to 
themselves.  Perhaps  a  reason  was  that,  as 
the  railroad  companies  were  paying  8  per 
cent,  annually  net  to  stockholders  on  the  total 
capital  of  $1,000,000,  it  was  thought  to  be 
but  right  that  they  should  have  the  use  of 
the  earning  capacl^  of  that  total  capital. 

This  brings  us  to  consider  whether  this 
$107,7!)9.9C>  Is  yet  on  hand.  That  It  is  not  In 
cash  is  conceded.  When  the  mortgage  debt 
^vas  paid  off  in  1888  by  the  sinking  fund 
trustees,  they  did  not  use  the  $107,789.86  of 
capital  alluded  to  above.  From  the  proof 
In  the  record  we  find  that  the  actual  physi- 
cal condition  of  the  bridge  has  been  main- 
tained, and  that  it  is  in  as  good  state  of  re- 
pair and  preservation,  so  far  as  is  known, 
as  Is  possible.  On  this  item  alone  the  rail- 
road companies  have  provided,  and  the 
bridge  company  has  expended,  during  the  ex- 
istence of  the  contract,  $371,G49.GG,  up  to  the 
closing  of  the  proof  In  this  case.  From  the 
fact  of  this  condition,  and  of  the  proven 
earning  capacity  of  this  property,  we  think 
It  fair  to  assume  that  it  is  worth  In  money 
at  least  what  It  is  shown  to  have  cost,  noth- 
ing appearing  in  the  evidence  to  the  contrary. 


In  the  record  are  annual  statements,  made 
up  from  the  bridge  company's  books.  It  is 
In  evidence  that  the  assets  of  the  company 
shown  in  these  statements,  excepting  the 
Items  of  accounts  against  the  Monon  and  Air 
Line  Companies  for  tolls,  are  absolutely  good, 
and  convertible  into  cash  at  at  least  the  fig- 
ures used.  By  deducting  from  these  assets 
all  the  liabilities  of  the  bridge  company  that 
it  will  be  compelled  to  pay.  It  is  shown  that 
there  would  be  left,  on  a  liquidation  of  the 
company  as  of  the  date  of  the  last  statement 
In  evidence  (issued  a  short  while  before  the 
Judgment  in  this  case),  a  sum  that  would  pay 
to  all  stockholders  about  $1.60  to  the  dollar 
of  the  company's  capital.  The  assets  so  treat- 
ed as  good  are  the  bridge  structure  (including 
fender  piers)  at  the  original  cost  of  $2,134,- 
261.60;  the  new  draw  span,  $36,540.67;  real 
estate,  $68,011.60;  securities  (Pennsylrania 
Company  4%  guarantied  bonds),  $62,412.75} 
cash  and  cash  accounts,  $117,310.20. 

The  item  on  the  liability  side  of  the  state- 
ment "surplus  of  sinking  fund  divisible 
among  the  railroads  contributing  thereto"  of 
$12,929.46  is  eliminated  from  consideration, 
because  tf  there  was  not  a  surplus,  then  there 
could  not  be  a  liability  on  that  account  We 
are  of  opinion  from  the  state  of  the  record 
that  the  bridge  comxHiny  does  not  owe  any 
part  of  this  item  to  anyone. 

It  is  true  that  there  is  owing  a  greater 
snm  for  taxes  than  Is  shown  on  this  state- 
ment At  that  time,  however,  the  matter 
was  in  litigation.  The  railroad  companies 
admit  their  liability  for  the  difference,  and 
say  they  are  preparing  to  pay  it  and  the 
circuit  court  reserved  control  of  the  case  to 
enforce  their  payment,  if  necessary.  There 
fore,  if  the  $800,000  of  bonds  paid  off  for  the 
bridge  company  be  treated  as  capitalized,  it 
is  clear  that  no  part  of  the  capital,  either  of 
the  $1,500,000  or  of  the  $800,000,  has  been 
withdrawn  by  either  of  the  railroad  compa- 
nies, or  anybody  else,  for  the  very  sufficient 
reason  that  It  appears  to  be  yet  there  in  the 
property,  in  the  bridge  company's  custody 
and  control. 

The  last  item  on  the  "statement"  viz., 
"Balance  to  credit  of  income  account  $799,- 
649.95,"  is  vigorously  attacked  as  being  false 
In  fact  and  in  toto.  To  our  mind  It  is  but  a 
bookkeeper's  fancy.  It  is  an  arbitrary  entry 
to  produce  a  balance  between  the  two  sides 
of  the  general  statement.  It  might  as  ap- 
propriately have  been  entered  in  one  of  sev- 
eral other  ways.  But  the  name  given  to  it  is 
not  material. 

There  were  two  other  pieces  of  real  estate 
sold  by  the  bridge  company,  one  sold  in  1S74 
for  $5,746.77,  and  the  other  for  $730,  sold  in 
1885.  It  is  not  shown  that  either  of  these 
pieces  of  property  ever  represented  a  part 
of  the  capital  stock  of  the  company,  nor  Is 
it  clearly  shown  what  became  of  the  pro- 
ceeds. There  was  also  a  balance  of  undi- 
vided earnings  claimed  to  be  on  hand  In 
1872,    when    the    railroad    companies    took 
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charge  of  the  bridge.  We  assume  the  tbeory 
to  be  sustained  that  all  these  proceeds  were 
used  Id  defraying  operating  expenses.  If 
they  were,  those  roads  that  received  the  ben- 
efit of  the  improper  diversion  of  these  funds 
would  be  liable  therefor.  But  the  plea  of 
limitation  has  been  interposed  against  this 
recovery,  and  must  be  applied,  as  was  done 
by  the  circuit  court 

The  Draw  Spaa  and  Fender  Piers. 

Included  among  the  assets  of  the  bridge 
company,  chargeable  to  that  extent  to  its 
capital,  is  the  cost  of  the  two  fender  piers 
and  a  draw  span  built  since  the  contract  of 
June  6,  1872,  and  within  the  last  few 
years.  The  fender  piers  cost  $20,000,  and 
the  draw  span  $36,540.67.  It  to  the  conten- 
tion of  appellees  that  by  the  terms  of  the 
contract  of  June  6,  1872,  the'  contracting 
raih-oads  were  to  build  such  improvements, 
or,  what  is  the  same,  furnish  enough  addi- 
tional tolls  to  enable  the  bridge  company  to 
make  tbem  without  using  its  other  assets. 
Of  course,  if  the  duty  was  upon  appellants 
to  provide  for  such  improvements  at  their 
own  expense,  it  must  be  because  of  the  terms 
of  the  contract  alone.  The  draw  span  and 
fender  piers  are  entirely  new,  and  have  been 
made  necessary  because  of  conditions  not  ex- 
isting, and  evidently  not  contemplated  by  the 
parties,  when  the  contract  of  Tune  5,  1872, 
was  entered  inta  In  recent  years  the  canal 
at  Louisville  has  been  completed  and  mate- 
rially altered,  so  that,  during  most  of  the 
year,  nearly  all  of  the  boating  traffic  on  the 
Ohio  river  at  that  point  passes  through  the 
canal.  Instead  of  using  the  river  channel,  as 
■vfaa  formerly  more  generally  done.  The 
bridge  crosses  the  canal.  The  great  increase 
of  boating  traffic  at  that  point,  and  the  widen- 
ing of  the  canal,  made  it  a  source  of  con- 
stant danger  to  the  bridge  structure,  because 
of  the  liability  of  passing  boats  coming  in 
contact  with  the  bridge  work.  To  avert  that 
danger,  the  fender  piers  were  found  to  be 
necessary,  and  were  accordingly  provided. 
The  new  draw  span  is  what  is  called  a 
"through  span."  The  old  span  was  a  "deck 
span,"  on  which  the  trusswork  was  below 
the  plane  of  the  track.  This  necessitated 
quite  frequent  openings  of  the  draw  to  allow 
boats  to  pass,  which,  with  the  span  changed 
80  that  below  the  track  It  was  free  from  ob- 
struction, was  obviated  in  a  very  considerable 
number  of  instances.  Furthermore,  com- 
plaint had  been  made  to  the  Secretary  of 
War  concerning  the  old  span,  It  being  claim- 
ed that  it  was  an  obstruction  of  navigation. 
The  War  Department '  had  required  some 
such  change.  It  was  deemed  expedient  by 
the  bridge  directors,  therefore,  to  substitute 
the  more  modem  span,  which  was  done.  The 
old  span  was  not  out  of  repair,  or  apparently 
worse  than  when  originally  built  Obanged 
conditions  required,  or  at  least  made  wise, 
the  substitution  of  the  new  one. 

Both  of  these  Improvements  were  substan- 


tial and  permanent  betterments  of  the  bridge 
company's  property,  which  must  be  left  in 
good  condition  when  the  contract  ends.  They 
are  not  repairs,  and  are  not  charges,  by  tbe 
terms  of  the  contract  to  be  provided  for  by 
the  railroads.  It  was  proper  that  their  cost 
should  have  been  paid  by  the  bridge  com- 
pany out  of  Its  unexpended  capital. 

The  10^  Acres  Ckmveyed  to  J.  M.  &  L  B. 
B.  Co. 

In  the  contract  of  1872  reference  Is  made 
to  the  fact  that  the  Jeffersonville,  Madison  & 
Indianapolis  Railroad  Ciompany  then  owned, 
and  was  by  that  contract  conceded  to  own, 
the  "northern  approach"  to  the  bridge.  Ex- 
actly what  is  meant  by  that  expression  is  un- 
certain. The  JelFersonville,  Madison  &  In- 
dianapolis Railroad  Company  owned  an  ex- 
tension from  its  southern  terminus  near  Ninth 
and  Broadway  streets,  JeffersonvlUe,  Ind., 
connecting  with  tbe  Ijridge  track;  also  a  spur 
running  north  to  New  Albany.  It  may  be 
that  this  is  the  approach  referred  to.  It  la 
argued  for  appellant  Pittsburg,  Glndnnatt, 
Chicago  &  St  Louis  Railroad  Company  that 
the  term  was  meant  to  describe  the  track 
over  the  10%  acres  In  question,  and  extending 
about  1,700  feet  northeast  from  the  northern 
abutment  of  the  bridge.  This  contention  is 
not  without  force.  That  which  Inclines  na, 
though,  to  the  other  one  is  tbe  fact  that  the 
JeffersonvlUe,  Madison  &  Indianapolis  Rail- 
road Company  did  not  at  that  time  own  that 
part  of  the  northern  approach  to  the  bridge 
located  over  this  10%  acres,  nor  had  It  ever 
owned  or  contracted  for  It,  so  far  as  the  rec- 
ord shows.  It  Is  claimed  that  the  Jefferson- 
ville,  Madison  &  Indianapolis  Railroad  Com- 
pany actually  made  the  fill  and  built  the 
track  on  this  plat  of  land.  Conceding  that  to 
be  true,  it  would  not  confer  ownership  of 
the  land,  or  of  the  track,  upon  the  railroad 
company.  It  would,  at  tbe  furthest  have 
created  only  a  liability  from  the  bridge  com- 
pany to  the  railroad  company  for  the  work 
and  material  furnished.  Whether  they  have 
been  paid  for  is  not  clear  from  the  evidence. 
But,  whether  the  railroad  company  had  or 
had  not  furnished  the  work  and  labor  claim- 
ed, the  account  therefor  was  barred  by  lim- 
itation, for  aught  that  the  record  shows,  in 
1885,  when  the  bridge  company  attempted  to 
convey  to  the  Jefferson  viUe,  Madison  &  In> 
dlanapolls  Railroad  Company  the  10%  acret 
of  land.  Including  the  track  thereon. 

The  railroad  company  pleads  and  relies  on 
the  statute  of  limitation  to  defeat  the  recov- 
ery for  the  bridge  company.  It  is  charged  in 
the  petition  seeking  to  have  this  conveyance 
set  aside  that  it  was  ultra  vires,  and  was  In 
fraud  of  the  rights  of  the  stockholders. 

We  do  not  think  it  necessary  to  elaborate 
the  Idea  that  If,  in  fact,  this  approach  be- 
longed to  the  bridge  company,  its  attempted 
conveyance  by  the  directors,  even  by  the 
stockholders'  concurrence,  for  that  matter, 
would  have  been  ultra  vires.    The  approach 
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of  a  lirldge  Is  as  essentially  a  part  of  the 
bridge  as  any  span  or  other  part.  To  dis- 
pose of  the  approach  la  to  dismember  the 
bridge,  and  render  It  Impossible  for  the 
bridge  company  to  serve  the  public  as  re- 
quired by  Its  charter.  Thompson,  Corp.  § 
6373;  Thomas  t.  R.  R.  (3o.,  101  U.  8.  83,  25 
Jj.  Ed.  950;  Whltcher  v.  SomervUle,  138 
Mass.  455. 

Section  2519,  Ky.  St.,  is  Invoked  by  the 
railroad  company.    It  is: 

"In  actions  for  relief  from  fraud  or  mis- 
take, the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the 
fraud  or  mistake;  but  no  such  action  shall 
be  brought  ten  years  aftei  thA  time  of  mak- 
ing the  contract  or  the  perpetration  of  the 
fraud." 

We  are  of  opinion  that  that  section  of  the 
statute  cannot  be  applied  to  this  part  of  ai>- 
pellees'  suit.  Although,  strictly  speaking,  the 
Jefferscnville,  Madison  &  Indianapolis  Rail- 
road Company  may  not  have  been  a  tenant 
of  the  bridge  company,  its  relation  was  so 
closely  akin  to  that  of  tenant  to  landlord  that 
the  principles  applicable  to  that  relation 
ought  to  be  applied.  The  principles  govern- 
ing the  rights  of  a  tenant  under  such  state  of 
case  are  fairly  stated  thus  In  Trabue  v.  Ram- 
age,  80  Ky.  325:  "We  understand  the  law 
to  be  that  a  tenant  can,  under  no  circum- 
stances, after  the  lease  and  entry  under  his 
landlord,  attorn  to  another  without  his  con- 
sent, or  deny  the  title  or  claim  under  which 
he  entered,  whether  the  title  or  claim  be  good 
or  Indifferent."  To  this  proposition  appellant 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Kailroad  Company  responds  that  It  has  al- 
ways been  lawful  for  a  tenant  to  acquire  his 
landlord's  title.  True;  but  he  must  get  it 
from  the  landlord.  The  directors  of  the 
bridge  company,  who  acted  for  it  In  this 
transaction,  were  also  officers  of  the  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Rail- 
road Company,  and,  by  reason  thereof,  also 
represented  the  Jeffersonville,  Madison  & 
Indianapolis  Railroad  Company.  It  was  not 
competent  for  these  officials  to  transfer  to 
the  latter  company  the  bridge  company's 
property  in  violation  of  Its  charter  rights  and 
duties,  and,  too,  without  adequate  considera- 
tion. That  Is  one  of  the  acts  of  the  directors 
that  does  not  bind  the  corporation.  There- 
fore the  Jeffersonville,  Madison  &  Indian- 
apolis Railroad  Company,  taking  the  deed 
with  full  knowledge  in  law  of  the  incapacity 
both  of  the  corporation  to  execute  It  and  of 
the  directors  to  represent  the  corporation  In 
that  transaction,  acquired  no  title  by  the 
deed.  In  other  words,  it  was  not  the  act  and 
deed  of  the  corporation.  As  between  the 
putative  grantor  and  the  grantee,  it  was  void. 
Nor  can  the  lapse  of  time  aid  It,  because  the 
statutes  of  limitation  can  never  protect  one 
In  a  right  to  property  when  his  claim  under 
the  statute  Is  not  connected  with  a  possession 
consistent  with  the  claim.  Sewell  v.  Nelson 
(Ky.)  67  8.  W.  986.    Appellant's  deed  was 
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incompatible  with  Its  possession.  It  was  boa- 
tile  to  the  title  by  which  and  under  which  It 
had  been  let  Into  the  possession.  It  was  In- 
consistent with  the  Implied  and  continuous 
undertaking  of  the  contracting  railroads  to 
hold  and  use  the  bridge  as  the  property  of 
the  bridge  company.  Appellant's  possession 
was  not  under  the  deed.  It  follows,  then, 
that,  as  the  deed  was  void  and  the  possession 
not  adverse,  neither  has  conferred  or  can 
confer  upon  the  Jeffersonville,  Madison  & 
Indianapolis  Railroad  Company  or  its  suc- 
cessor any  title  whatever  against  the  bridge 
company.  The  circuit  court  correctly  decid- 
ed that  the  statute  was  not  a  bar  to  appel- 
lees' claim  to  have  the  lot  conveyed  to  the 
bridge  company  so  as  to  clear  the  record  of 
the  spurious  deed.  This  relief,  though,  should 
have  been  only  upon  condition  that  the  bridge 
company  repaid  to  the  Jeffersonville,  Madi- 
son &  Indianapolis  Railroad  Company  or  its 
successor  the  consideration  of  $10,286.01  paid 
by  the  railroad  company  for  the  conveyance. 

The   Reduced   and    Omitted   Dividends   for 
Tears  July,  1896,  to  July,  1899. 

Having  found  that  the  contract  of  June  5, 
1872,  has  been  modified  by  the  parties  so 
that  4  per  cent,  semiannual  dividends  are 
provided  for  In  lieu  of  the  6  per  cent,  named 
in  the  contract,  we  come  to  determine  wheth- 
er the  contracting  railroads  are  to  pay  that 
rate  at  all  events.  It  is  the  contention  of  the 
railroads  that  they  did  not  contract  to  pay 
any  fixed  dividend,  or  any  sum;  but  that 
they  agreed,  each  for  itself,  to  pay  the  tolls 
charged  against  them  for  their  use  of  the 
bridge,  at  a  rate  or  rates  to  be  fixed  by  the 
bridge  company,  but  that  such  tolls  "shall 
not  be  in  excess  of  a  toll  or  charge  sufficient 
to  produce  in  the  aggregate  a  sum  equal  to 
the  cost  and  expense  of  keeping  In  repair  and 
taking  care  of  said  bridge  and  Its  approach, 
paying  a  dividend  semi-annually  of  6  (4)  % 
on  said  capital  stock  of  $1,500,000,"  the  inter- 
est upon  the  bonds,  provide  a  sinking  fund 
to  discbarge  its  mortgage  debt,  the  expense 
to  maintain  the  bridge  company's  corporate 
existence,  and  to  pay  the  taxes  assessed 
against  it. 

Whatever  may  have  been  the  correct  con- 
struction of  this  undertaking,  the  parties 
have  from  the  first  -given  to  it  the  construc- 
tion that  the  railroads  were  to  pay  these 
charges,  viz.,  the  taxes,  the  cost  of  maintain- 
ing the  organization,  the  repairs  and  oper- 
ating expenses,  the  Interest  upon  and  the 
principal  of  the  mortgage  debt,  and  at  first 
6  per  cent.,  and  latterly  4  per  cent.,  semian- 
nual dividends  upon  the  capital  of  $1,500,000. 
AH  of  these  undertakings  seem  to  be  of  the 
same  rank. 

As  contracts  are  a  meeting  of  the  minds, 
or  the  agreement  of  the  understandings,  of 
those  engaging  in  them.  It  is  generally  held 
to  be  not  so  material  what  words  were  used, 
as  what  was  meant  and  understood  by  the 
parties.    In   disputes    over    the   construction 
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of  written  contracts,  the  words  employed  are 
first  considered.  But  where  the  terms  are 
not  entirely  clear,  and  the  parties  have  them- 
selTes,  through  a  long  term  of  years,  by  a 
consistent  course  of  dealing  under  the  con- 
tract, with  full  knowledge  of  all  the  facts 
affecting  their  rights,  construed  Its  meaning 
and  accordingly  applied  it,  the  usual  labor  of 
the  courts  is  done.  We  hare  but  to  accept 
and  enforce  their  own  construction. 

Here  the  parties  have  construed  that  each 
of  the  contracting  railroads  using  the  bridge 
was  bound  to  pay  to  the  bridge  company,  in 
proportion  as  the  roads'  trafQc  over  the 
bridge  bore  to  the  whole  Tolume  of  traffic 
by  all  the  contracting  roads  over  the  bridge, 
its  proportion  of  a  sum  which  would  dis- 
cbarge the  items  named.  This  construction 
has  been  from  1872  till  this  suit  was  brought. 
In  July,  1896,  for  the  first  time  under  the 
contract,  the  bridge  company  failed  to  pay 
its  stockholders  a  semiannual  dlridend  of  at 
least  4  per  cent.  It  then  paid  them  2^  per 
cent.  only.  For  each  of  the  half  years  fol- 
lowing, until  1899,  only  3  per  cent,  was  paid. 
The  dlTldend  of  July  1,  1899,  was  passed 
entirely.  These  reductions  and  omissions,  on 
the  basis  of  4  per  cent,  amounted  to  1142,- 
500. 

The  LonisTlUe,  New  Albany  &  Chicago 
Railway  Company,  for  some  time  prior  to 
1896,  had'  been  falling  behind  in  the  pay- 
ment of  its  tolls  under  the  contract.  In  1896 
it  failed,  owbig  a  balance  of  $128,009.15. 
The  Air  Line  Company  about  the  same  time 
also  fell  behind  In  the  payment  of  its  tolls, 
and  failed,  owing  a  balance  of  $11,331.86. 
But  the  whole  of  these  two  sums,  amounting 
to  $139,341.11  against  the  railroad  companies 
named,  was  not  actually  going  to  the  bridge 
company  as  tolls.  Part  of  it  represents  a 
charge  over  and  above  the  necessary  require- 
ments of  the  bridge  company  as  fixed  by  the 
1872  contract,  and  represents  the  tolls  char- 
ged to  the  Louisville  &  Nasbvllle  Railroad 
Company,  over  and  above  those  requirements, 
to  the  extent  of  about  $34,000.  This  Item 
arises  out  of  the  facts  stated  in  that  part  of 
this  opinion  dealing  with  the  judgment  of 
the  L.  &  N.  R.  R.  Co.  v.  The  Bridge  Company. 

We  are  of  the  opinion  that  the  contracting 
roads  undertook,  and  that  all  parties  then 
understood  it  so,  that  the  tonnage  of  freight 
would  produce.  In  the  aggregate,  a  sum  suffi- 
cient to  pay  all  the  fixed  charges  named  In 
the  contract,  dividends  included.  Each  for 
itself  agreed  to  pay  Its  own  share,  but  all 
undertook,  in  the  proportion  that  their  traf- 
fic respectively  bore  to  the  total  traffic  of 
the  bridge,  to  pay  the  whole  of  the  sum 
needed  to  be  raised  for  the  bridge  company 
under  the  contract.  The  railroad  companies 
must  have  so  understood  it,  for  they  have,  in 
every  Instance  till  1896,  acted  upon  that  the- 
ory, and  lived  up  to  It.  The  failure  of  the 
Monon  and  of  the  Air  Line  to  pay  their  pro- 
portions began  long  before  1896,  yet  the  oth- 
er roads,  parties  to  the  contract,  continued 


to  pay  enough  of  tolls,  without  question  or 
complaint,  to  provide  for  the  payment  of  the 
regular  semiannual  payments  of  4  per  cent, 
dividends.  When  the  Monon  finally  became 
insolvent,  for  the  first  time  appellants  con- 
tended that  their  subsequent  tolls  should  be 
decreased;  not  because  of  the  failure  of  the 
bridge  company  to  collect  current  accounts, 
but  because  an  old  account  Incurred  some 
four  years  prior,  could  not  be  collected. 
That  was  an  account,  too,  which,  had  it  been 
collected,  would,  under  the  system  In  vogue, 
have  merely  "rebated"  to  the  responsible  con- 
tracting roads. 

We  are  of  opinion  that,  for  their  failore  to 
provide  an  Income  from  tolls  sufficient  to 
pay  the  full  dividend  of  4  per  cent,  semian- 
nually for  the  years  in  litigation,  appellants 
are  Ilat)le,  and  that  the  circuit  court  has 
properly  fixed  and  apportioned  the  liability 
between  them. 

L.  &  N.  R.  R.  Co.  V.  Bridge  Co.  Judgment 
Instead  of  reporting  its  tonnage  of  freight 
direct  to  the  bridge  .company,  the  Louisville 
&  Nashville  Railroad  Company  delivered  its 
freight  destined  for  the  North  by  way  of 
Louisville  to,  and  received  Its  northern  freijjJt 
crossing  this  bridge  from,  the  northern  rontls 
using  the  bridge.  These  roads  made  up  their 
accounts  and  reports  of  freight  so  as  to  In- 
clude the  LouiSYiUe  &  Nashville  Railroad 
Company's.  The  latter  settled  and  paid  up- 
on the  basis  of  the  reports  made  out  by  these 
roads,  and  they  In  turn  paid  the  tolls  to  the 
bridge  company.  By  the  system  of  rebatius; 
above  alluded  to,  this  matter  resulted  In  the 
rebates  being  made  to  the  Northern  roads 
alone.  As  these  rebates  were  not  in  fact 
money  paid  out  by  the  bridge  company,  but 
were  credits  entered  on  the  current  accounts 
against  the  respective  railroads  receiving 
them,  the  result  was  that,  to  the  extent  of 
these  rebates,  the  liouisville  &  Nashville 
Railroad  Company  was  being  requb^d  to  pay 
a  higher  rate  of  tolls  to  the  bridge  company 
under  the  contract  than  other  contracting 
roads  were  paying.  The  Louisville  &  Nash- 
ville Railroad  Company  sued  the  bridge  com- 
pany and  the  railroads  north  of  the  river  to 
recover  the  excess  of  freight  so  collected  from 
It.  A  judgment  was  rendered  In  its  favor 
against  the  bridge  company  for  about  $168,- 
000.  On  appeal  to  this  court  that  Judgment 
was  affirmed.  61  S.  W.  185.  In  the  opinion 
In  that  case  It  was  said:  "It  was  the  plain 
duty  of  the  defendant  bridge  company  to 
have  restricted  Its  charges  to  such  rates  a$ 
would  have  produced  a  sum  of  money  sufli- 
cient  to  pay  its  legitimate  charges  under  the 
contract,  and,  as  It  has  violated  this  contract 
and  collected  from  plaintiff  tolls  In  excess  of 
the  amount  authorized  by  the  contract  it  is 
liable  therefor,  with  interest  from  the  date 
of  such  illegal  exactions,  at  least  from  the 
time  it  had  accurate  and  distinct  information 
of  the  amount  due  plaintiff  from  this  excess." 
That  action  was  In  court  for  some  time  be- 
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fore  tHe  floal  judgment.  On  appealing,  the 
Judgment  was  superseded.  The  affirmance 
carried  10  per  cent,  damages  to  the  appellee 
Louisville  &  Nashville  Railroad  Company 
against  the  bridge  company.  In  the  mean- 
tinoe,  a  considerable  sum  of  Interest  bad  ac- 
cumulated. The  bridge  company  then  pro- 
ceeded to  collect  from  the  railroad  companies 
north  of  the  river,  to  which  the  Louisville  & 
KashvUle  Railroad  Company's  part  of  the 
"surplus"  hqd  been  credited,  the  amount  so 
•wrongfully  given  over  to  them.  These  were 
not  paid  back  at  once,  but  in  Installments, 
and  without  Interest.  Appellant  Pittsburg, 
Cincinnati,  Chicago  &  St  Louis  Railroad  Com- 
pany has  paid  back  all  that  it  received  of 
money  that  should  have  gone  to  the  Louis- 
ville &  Nashville  Railroad  Company.  Other 
roads  have  also  paid  back  their  part  of  the 
original  sum,  but  none  of  them  paid  any  in- 
terest, or  cost,  or  any  part  of  the  damages. 
The  bridge  company  has  paid  off  the  Judg- 
ment, including  damages,  interest,  and  costs. 
We  are  of  opinion  that,  in  so  far  as  the 
roads  north  of  the  river  procured  and  par- 
ticipated in  this  wrongful  distribution  of  the 
ftmd  charged  by  the  bridge  company  against 
the  Louisville  &  Nashville  Railroad  Company, 
and  collected  in  the  arrangement  detailed, 
they  should  reimburse  the  bridge  company, 
not  only  the  principal  of  the  judgment  incur- 
red by  it  on  this  account,  but  the  Interests, 
costs,  and  damages  as  well.  We  find  that 
tbe  bridge  company  defended  the  suit  in  the 
Interest  and  at  the  request  of  .the  Northern 
roads.  The  railroad  companies  receiving  the 
credits  in  the  wrongful  distribution  of  the 
Louisville  &  Nashville  Railroad  Company's 
accounts  should  bear  the  burden  Imposed  by 
tbe  judgment  in  the  proportion  only  in  which 
they  received  the  improper  credits,  and  each 
one  for  itself.  So  much  of  this  item  as  may 
be  chargeable  against  the  Monon  and  Air 
Line  Companies  must  be  collected  from  them, 
or  be  a  loss  to  the  bridge  company.  Tbe 
Louisville  &  Nashville  Railroad  Company  can- 
not, of  course,  be  required  to  bear  any  part 
of  this  item  or  of  this  loss. 

Assuming  that  the  Air  Line  and  Monon 
accounts  are  insolvent  (as  they  appear  in  fact 
to  be),  so  far  as  they  embrace  parts  of  the 
liability  for  the  Louisville  &  Nashville  Rail- 
road Company  judgment  paid  off  by  the 
bridge  company  (estimated  at  from  $34,000 
to  about  $37,158.89,  plus  their  proportion  of 
interest,  costs,  and  damages  upon  that  judg- 
ment), these  liabilities,  when  ascertained,  are 
to  be  treated  as  if  they  bad  been  collected  by 
the  bridge  company  and  then  lost  In  other 
words,  this  sum  has  been  once  collected  by 
the  bridge  company  from  appellants  and 
other  roads  as  tolls  on  traffic.  Instead  of  ap- 
plying it  to  paying  dividends,  it  was  used  to 
pay  a  judgment  agafaist  the  bridge  compa- 
ny for  which  the  Air  Line  and  the  Monon 
Companies  were  to  that  extent  alone  Uable, 
as  among  the  railroads.  Therefore,  when 
ascertained,  the  amount  of  unsatlafled  liabili- 


ties of  the  Air  Line  and  Monon  Companies, 
on  account  of  their  part  of  the  Louisville  & 
Nashville  Railroad  Company  judgment  will 
be  deducted  from  the  sum  herein  directed  to 
be  paid  In  by  appellants  to  enable  the  bridge 
company  to  pay  the  deficits  in  dividends  for 
tbe  years  In  litigation. 

In  providing  for  the  $142,500  of  deficit  in 
dividends,  regard  should  be  had  also  to  the 
sums  that  may  be  collected  from  the  roads 
north  of  the  river  under  this  item  for  reim- 
bursing the  bridge  company  for  Its  payment 
of  the  Louisville  &  Nashville  judgment.  For 
whatever  sum  is  collected  will  represent  that 
much  of  tolls  collected  from  the  traffic  by 
the  bridge  company,  and  which  was  avail- 
able for  dividends,  but  had  been  wrongfully 
diverted.  So  that,  when  collected  again.  It 
should  be  applied  to  its  original  purpose. 

The  Termination  of  the  1872  Contract      • 

The  circuit  court  adjudged  that  the  con- 
tract of  1872,  as  modified  and  heretofore  ex- 
plained, was  still  In  full  force  and  effect,  and 
binding  upon  both  appellants.  The  last 
clause  of  the  contract  provides  for  its  ter- 
mination as  to  all  ipartles  embraced  in  a  two 
years'  notice  given  by  one  of  the  parties  to 
terminate  It  On  the  25th  of  September, 
1897,  the  Pittsburg,  Glncinnati,  Chicago  & 
St  Louis  Railway  Company  and  the  Jeff er- 
sonvllle,  Madison  &  Indianapolis  Railroad 
Company  gave  notice  to  the  bridge  company 
of  tbe  former's  Intention  to  terminate  the 
contract  on  September  25,  1899.  On  the  lat- 
ter date  the  parties  acted  upon  that  notice, 
but  the  railroad  company  has  since  continued 
to  send  its  freight  to  and  from  Louisville 
over  that  bridge  upon  the  terms  fixed  by  the 
bridge  company  as  to  all  other  freight.  We 
are  of  opinion  that  by  tbe  notice  and  action 
under  It  the  contract  was  terminated  on  Sep- 
tember 25,  1899,  as  to  the  parties  included 
in  the  notice. 

Wherefore,  the  judgment  upon  the  cross- 
appeal  is  affirmed.  Upon  the  original  appeal 
the  judgment  is  reversed,  and  the  cause  is 
remanded  for  proceedings  and  the  entering 
of  a  judgment  consistent  with  this  opinion. 


HICKS  V.  GALVESTON,  H.  &  S.  A.  RY.  CO.. 
(Supreme  Court  of  Texas.     March  19,   1903.> 

NEatlGENCE— PLEADINQ   AND   PROOF— EX- 
PERTS—ANSWER  TO  HYPOTHET- 
ICAL QUESTION. 

1.  Under  a  petition  allegiug  that  the  em- 
ployes in  charge  of  the  train  negligently  jerked 
and  jolted  the  car  In  which  deceased  was  a- 
passenger,  causing  it  to  larch  back  and  for- 
ward with  such  violence  as  to  throw  him  back- 
ward against  and  across  the  arm  of  a  seat,  evi- 
dence that  the  lurch  of  the  car  was  sidewise- 
does  not  prevent  recovery;  the  substance  of 
the  issue  being  whether  the  employes'  negligent 
operation  of  the  train  caused  the  car  to  lurch, 
thereby  inSicting  the  injury,  and  the  direction 
of  the  motion  being  immaterial. 

2.  An  expert  asked  a  hypothetical  question 
may  not  give  an  answer  based  partly  on  his 
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understanding  of  the  evidence,  and  not  solely 
on  the  facts  supposed  in  the  question. 

Errw  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Ardella  A.  Hicks  against  the 
Galyeston,  Harrisburg  &  San  Antonio  Rail- 
•way  Company.  Judgment  for  defendant  was 
affirmed  by  the  Court  of  Civil  Appeals  (71 
8.  W.  322),  and  plaintiff  brings  error.  Re- 
versed. 

W.  li.  Adldns,  for  plaintiff  In  error.  Bak- 
er, Botts,  Baker  &  Lovett  and  A.  L.  Jack- 
son, for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff  In  error  brought 
this  suit  to  recover  damages  for  the  death  of 
her  minor  son,  Ellis  Hicks.  She  alleged  that, 
while  Ellis  Hicks  was  traTeling  as  a  passen- 
ger on  one  of  the  defendant's  trains,  Its  "em- 
ployee in  charge  of  and  managing  said  train 
and  coach  upon  which  Ellis  Hicks  had  taken 
passage  negligently  managed  said  train  and 
cars,  and  the  locomotive  pulling  tbem,  and 
negligently  and  recklessly  jerked  and  Jolted 
the  coach  In  which  said  Ellis  was  a  passen- 
ger In  a  violent  and  unusual  manner,  caus- 
ing It  to  lurch  back  and  forward  with  sncli 
force  and  violence  as  to  throw  Ellis  violent- 
ly backward  against  and  across  the  arm  of 
one  of  the  seats  in  said  car,"  Inflicting  In- 
juries which  caused  his  death.  Some  of  the 
evidence  introduced  by  plaintiff  was  that  the 
Jerk  or  Jolt  caused  the  coach  to  lurch  side- 
ways, and  that  this  threw  the  boy  backward 
across  the  arm  of  the  seat  At  the  request 
of  defendant  the  court  charged  the  Jury,  in 
substance,  that,  as  plaintiff  had  not  alleged 
any  Jerk  or  Jolt  causing  the  coach  to  lurch 
sideways,  she  could  not  recover  If  Ellis  Hicks 
was  caused  to  fall  "as  the  result  of  some 
movement  or  Jerk  or  Jolt  causing  the  coach 
to  lurch  or  move  sidewlse."  The  assignment 
of  error  founded  on  the  giving  of  this  In- 
struction should,  In  our  opinion,  have  been 
sustained  by  the  Court  of  Civil  Appeals.  It 
is  true,  as  contended  by  counsel  for  defend- 
ant In  error,  that.  If  the  plaintiff  In  such  a 
case  unnecessarily  specifies  the  acts  or  omis- 
sions of  defendant  in  which  its  negligence 
consisted,  the  plaintiff  must  recover  upon 
proof  of  such  acts  or  omissions,  and  not  upon 
others  disclosed  by  the  evidence,  but  not 
mentioned  in  the  pleadings.  But  neverthe- 
less the  rule  applies  that  only  the  substance 
of  the  Issue  need  be  proved.  This  does  not 
require  proof  of  every  unnecessary  and  Im- 
material detail  stated  In  the  pleading  as  con- 
nected with  the  alleged  negligence.  The  rule 
prevailing  in  this  state  on  the  subject  is  stat- 
ed by  Judge  Wheeler  In  Kottwits  v.  Bagby, 
16  Tex.  661.  In  that  case  bank  bills  had  been 
paid  by  defendant  to  plaintiff,  and  the  latter 
sued  to  recover  the  sum  in  payment  of  which 
the  bills  had  been  taken,  alleging  that  the 
bills  were  worthless  and  counterfeit  The 
proof  showed  oalj  that  the  bills  were  worth- 
less, and  the  objection  was  urged  that  the 


allegations  and  proof  did  not  correspond; 
but  the  court  said:  "Under  the  common- 
law  pleadings  and  practice,  the  consequence, 
perhaps,  would  be  that,  falling  to  make  tbe 
corresponding  proof,  he  would  fall  In  his  ac- 
tion; such  being  tbe  consequence  of  need- 
lessly averring  what  the  party  could  not 
prove.  But  with  us  the  practice  has  been 
different  The  proof  must  meet  and  conform 
to  the  material  and  essential  averments,  in 
the  pleadings;  bat  If  the  pleadings  contain 
averments  which  are  not  material  and  essen- 
tial, these,  unless  they  occasion  repugnancy 
or  Inconsistency,  may  be  treated  as  mere 
surplusage,  which  does  not  vitiate  on  demnr- 
rer,  or  defeat  a  recovery  on  proof  of  the  es- 
sential allegation  of  the  party,  though  tbe 
matter  imnecessarily  averred  be  not  proved." 
In  Texas  &  Padflc  Railway  Ca  v.  Kirk,  62 
Tex.  232,  Justice  Stayton  said:  "The  peti- 
tion alleged  that  the  rail  which  caused  tbe 
cars  to  be  thrown  from  the  track  was  and 
bad  been  bn^en  for  several  days  before  the 
Injury,  and  that  a  part  of  tbe  rail  was  miss- 
ing, and  it  Is  claimed  that  both  of  these  de- 
fects must  have  been  proved,  to  authorize 
a  recovery.  We  do  not  so  understand  the 
rale.  Tbe  general  rule  regulating  the  sutU- 
dency  of  evidence  is  that  it  is  sufficient  if 
the  substance  of  the  issue  be  proved.  1 
Oreenl.  661.  The  substance  of  the  Issues  In 
this  case  was,  was  the  track  of  the  appel- 
lant's road  unsound  and  unsafe  by  reason  of 
defective  rail,  and  was  that  the  cause  of  tbe 
injury?  It  was  alleged  that  the  track  was 
defective  in  two  respects:  (1)  That  the  rail 
was,  and  had  been  for  some  time,  broken; 
(2)  that  a  part  of  the  broken  rail  was  miss- 
ing. Proof  of  either  of  these  facts  would 
have  been  suffldent  to  establish  the  defective 
character  of  the  track,  and  to  sustain  so 
much  of  the  issue;  and,  if  the  other  evidence 
in  the  case  showed  that  such  defect  caused 
tbe  injury,  then  the  matter  In  issue  was  suf- 
ficiently proved,  in  so  far  as  it  was  neces- 
sary to  show  the  cause  of  the  injury,  and  so 
far  as  the  Issue  under  consideration  was  con- 
cerned." In  Quit,  Colorado  &  Santa  F6  Rail- 
way Co.  V.  Johnson,  83  Tex.  631,  19  8.  W. 
161,  the  plaintiff  alleged  that  he  was  thrown 
from  a  hand  car  by  derailment  of  it  and  the 
proof  showed  that  as  he  was  falling,  he 
Jumped  from  the  car  in  order  to  save  him- 
self; and  this  was  held  to  be  a  sufficient 
correspondence  between  the  allegations  and 
proof.  In  International  &  Great  Northern 
Railway  Co.  v.  Dyer,  76  Tex.  160,  13  8.  W. 
377,  the  plaintiff  alleged  that  the  defendant 
by  a  "fiylng  switch,"  propelled  cars  along  its 
track  across  a  public  street  The  proof  show- 
ed that  the  cars  were  not  moved  by  a  "fly- 
ing switch."  Tbe  court  said:  "We  do  not 
think  the  allegation  of  a  flying  switch  a  ma- 
terial or  essential  one.  The  gist  of  the  com- 
plaint was  that  defendant  without  proper 
care  and  in  disregard  of  the  safet7  of  the 
public,  propelled  unguarded  cars  along  its 
track,  which  forced  other  detached  can  on 
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the  street  crossing,  thereby  causing  the  in- 
jury." These  examples  will  suffice  to  show 
the  proper  application  of  the  rule  relied  on 
to  the  facts  of  this  case.  The  substance  of 
the  issue  was  whether  or  not  defendant's  em- 
ployte,  by  negligence  In  operating  the  train, 
caused  the  coach  to  lurch  or  jerk,  and  there- 
by inflict  injuries  which  caused  the  death 
of  plaintltTs  son,  and  the  direction  of  the  mo- 
tion Is  wholly  Immaterial.  The  instruction 
was  erroneous,  and  the  Judgment  must  there- 
fore be  reversed. 

One  of  the  assignments  of  error  questions 
the  admission  of  evidence  of  a  physician  in 
answer  to  a  very  lengthy  aud  Involved  hypo- 
thetical question.  The  answer  of  the  wltaess 
seems,  to  some  extent,  to  he  based  upon  his 
understanding  of  or  conclusions  from  the  evi- 
dence, and  not  solely  upon  the  facts  supposed 
In  the  question.  This  was  not  within  the 
province  of  the  witness,  but  seems  to  have 
been  produced  by  questions  Interposed  by 
cotmsel  for  plalntiEF.  The  same  questions 
•will  not  probably  recur  in  another  trial,  and 
we  refer  to  the  matter  only  to  prevent  any 
inference  that  we  hold  that  such  testimony 
was  admissible.  The  same  disposition  may 
be  made  of  the  assignment  complaining  of 
the  action  of  the  court  in  sustaining  objec- 
tion to  the  hypothetical  question  put  by  coun- 
sel for  plaintiff  to  Dr.  Beall.  For  the  reason 
that  these  questions,  as  they  are  presented 
now,  will  not  likely  arise  again.  It  is  unnec- 
essary that  we  pass  upon  them  more  definite- 
ly. Other  points  were  properly  disposed  of 
by  the  Court  of  Civil  Appeals. 

Reversed  and  remanded. 


Ex  parte  ELLIOTT. 

(Oourt  of  Criminal  Appeals  of  Texas.     March 
18,  1903.) 

LOCAL    OPTION— AMENDMENTS    OP    LAW— EP- 
PBCT— REPEAL  OP  LAW— HOW  EPFBCTED. 

1.  The  Legislature,  in  amending  the  provi- 
sions of  the  local  option  law,  cannot  affect  ter- 
ritory in  which  the  law  is  already  in  force. 

2.  The  local  option  law  as  in  force  in  1892 
conid  only  l>e  repealed  by  vote  of  the  entire 
people  in  the  territory  iu  which  it  was  opera- 
tive, and  that  territory  could  not  be  subdivided, 
and  the  law  repealed  in  certain  subdivisions 
only. 

Original  application  by  W.  R.  Elliott  for  a 
writ  of  habeas  corpus.  Granted,  and  appli- 
cant discharged. 

Smith,  Templeton  &  Tolbert,  for  relator. 
Robt  A.  John,  Asst  Atty.  Oen.,  for  respond- 
ent 

DAVIDSON,  P.  J.  Applicant  was  arrest- 
ed under  complaint  and  Information  charging 
him  with  violating  the  local  option  law  in 
School  District  No.  54,  Grayson  county. 
Having  been  arrested,  he  resorted  to  the  writ 
of  habeas  corpus,  which  was  granted  by  this 
court.  The  facts  are  agreed  upon,  and  show 
that  on  February  1,  1892,  local  option  went 


into  effect  in  Justice  Precinct  No.  3  of  Gray- 
son county,  and  has  been  in  effect  since  that 
time,  and  is  still  In  effect;  that  on  February 
1,  1902,  10  years  after  the  law  went  into 
effect  in  Justice  Precinct  No.  3,  the  said  law 
was  put  into  effect  in  said  School  District  No. 
54.  That  in  Justice  Precinct  No.  2,  which  is 
divided  from  Justice  Precinct  No.  3  by  an 
imaginary  line  under  the  order  of  the  com- 
missioners' court,  local  option  is  not  now,  and 
never  has  been,  in  force;  that  School  Dis- 
trict No.  64  is  partly  In  Justice  Precinct  No. 
8  and  partly  in  Justice  Precinct  No.  2.  That 
within  the  limits  of  said  School  District  No. 
54  Is  the  Incorporated  town  of  Bells;  that  the 
town  of  Bells  Is  divided  from  east  to  west  by 
the  Texas  &  Pacific  Railway;  that  the  por- 
tion lying  north  of  the  railroad  Is  In  Justice 
Precinct  No.  2,  and  that  lying  south  of  said 
railroad  Is  In  Justice  Precinct  No.  3,  and  was 
so  situated  on  December  9,  1901,  when  the 
election  was  ordered  for  School  District  No. 
54;  that  portion  lying  south  of  the  Texas  & 
Pacific  Railway  is  in  Dugganvllle  voting  pre- 
cinct, and  In  Justice  Precinct  No.  3;  that  ly- 
ing north  of  said  railroad  is  in  Bells  voting 
precinct,  and  in  Justice  Precinct  No.  2;  aud 
that  School  District  No.  54  Includes  all  of  the 
town  of  Bells,  as  well  as  other  territory  be- 
sides that  included  within  the  Incorporated 
limits  of  the  town.  It  Is  further  agreed  that 
applicant  sold  Intoxicants  to  Tom  Fergurson 
within  said  School  District  No.  54. 

There  are  several  questions  presented  for 
revision.  It  is  contended  the  election  in 
School  District  No.  54  Is  Invalid  because,  un- 
der the  law  as  it  then  existed,  such  sub- 
divisions as  School  District  No.  54  were  un- 
Imown,  and,  under  this  condition,  the  law 
was  put  into  operation  in  the  entire  Justice 
Precinct  No.  3,  and  that  no  subsequent  legis- 
lation could  affect  the  law  as  in  force  in 
Justice  Precinct  No.  8;  that  the  Legislattu'e 
has  no  power  to  repeal  the  law  in  force  in 
any  given  territory;  that  this  must  be  by  the 
voters  living  in  that  territory.  We  believe 
this  proposition  sound.  Such  we  understand 
to  be  the  doctrine  of  Dawson  v.  State,  26 
Tex.  Cr.  App.  670,  8  S.  W.  820;  Aaron  v. 
State  (Tex.  Cr.  App.)  29  S.  W.  267;  Adams  v. 
Kelley  (Tex.  Civ.  App.)  44  8.  W.  530.  The 
fact  that  the  Legislature  may  alter  the  pro- 
visions of  the  local  option  law  cannot  affect 
territories  in  which  the  law  is  then  In  force. 
The  law  in  force  In  the  given  territory  will 
stand  as  its  provisions  were  at  the  time  It 
was  voted  Into  operation,  despite  subsequent 
amendments  to  the  law  by  legislative  enact- 
meut.  The  Legislature  may  amend  the  local 
option  law;  but  this  ends  their  power.  It 
takes  the  vote  of  the  people  of  a  given  terri- 
tory to  put  it  into  operation,  and  It  takes  the 
vote  of  the  same  people  to  end  Its  operation. 
All  that  portion  of  School  District  No.  54 
which  lies  within  Justice  Precinct  No.  3  was 
under  the  operation  of  the  law  as  it  existed 
on  February  1,  1892;  therefore  the  election 
In  School  District  No.  64  in  1902  could  not 
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affect  the  law  aa  put  into  operation  in  Jus- 
tice Precinct  No.  3,  and,  as  to  tbat  part  of 
Scliool  District  No.  54,  tlie  election  of  1002 
was  inoperative  and  void.  Tliis  being  true, 
it  would  vitiate  tlie  election  in  that  portion 
of  the  scliool  district,  because  under  the  law 
It  is  only  for  the  entire  school  district  that 
such  an  election  can  be  held  or  the  law  made 
operative.  This  would  be  true  whether  the 
act  of  the  Legislature  creating  subdivisions 
be  valid  or  invalid.  If,  under  section  20, 
article  16,  of  the  Constitution,  the  act  of  the 
Legislature  undertaking  to  define  subdivisions 
of  a  county  other  than  Justice  precincts, 
cities,  and  towns,  was  invalid,  then  the  com- 
missioners' court  could  not  order  such  an 
election.  If  it  was  valid,  then  It  would  not 
relate  back  so  as  to  affect  the  territory  which 
was  already  under  operation  of  the  law. 

It  is  suggested  that  that  portion  of  the  act 
of  the  Legislature  with  reference  to  sub- 
divisions In  counties,  other  than  Justice  pre- 
cincts, cities,  and  towns,  is  Invalid,  at  least 
In  part,  because  the  Constitution  relegates 
the  matter  of  subdivisions  to  the  commis- 
sioners' court,  thereby  excluding  legislative 
authority  In  pointing  out  these  subdivisions. 
This  may  be  true,  and  that,  by  virtue  of  the 
provisions  of  said  article  in  the  Constitution, 
the  commissioners'  court  alone  may  subdivide 
their  county  for  local  option  purposes  other 
than  Justice  precincts,  cities,  and  towns. 
However,  it  Is  not  necessary  to  decide  that 
question  here,  for  If  there  were  no  other  ob- 
jections this  law  might  be  sustained  upon  the 
theory  that  the  commissioners'  court  had 
designated  this  territory  by  metes  and 
bounds,  and  it  was  as  well  the  act  of  the 
commissioners'  court  as  that  of  the  Legisla- 
ture. 

By  the  terms  of  the  law  as  in  force  In 
1892,  the  only  way  by  which  the  local  option 
law  could  be  repealed  in  a  territory  where  it 
was  operative  would  be  by  a  vote  of  the  en- 
tire people  of  the  territory  who  put  it  in  op- 
eration. For  instance,  where  the  law  had 
been  put  Into  operation  in  a  Justice  precinct, 
the  only  way  to  repeal  that  law  would  be  by 
a  vote  of  that  people  within  that  prescribed 
territory.  The  Justice  precinct  could  not  be 
subdivided  and  elections  held  In  such  sub- 
divisions, and  thus,  by  piecemeal,  repeal  the 
law  in  the  Justice  precinct.  The  statute  pro- 
vides it  must  be  by  vote  of  the  entire  Justice 
precinct.  To  bold  otherwise  would  bring 
about  a  state  of  confusion,  and  give  a  con- 
struction to  the  statute  which  would  lead  to 
an  absurdity.  The  law  prohibits  the  repeal- 
ing of  the  law  in  the  Justice  precinct  except 
by  a  vote  of  the  people  of  the  entire  precinct. 
If  the  Justice  precinct  could  be  subdivided, 
and  an  election  held  in  each  subdivision  re- 
sulting against  prohibition,  then  the  statute 
would  be  of  noneffect  by  Indirection,  and  the 
law  repealed  by  piecemeal,  when  it  could  not 
be  so  done  by  a  vote  of  the  entire  precinct  di- 
rectly. 

There  are  other  questions  of  interest  In  the 


case,  but  under  the  view  we  take  of  the  rec- 
ord,  we  believe  the  question  discussed  dis- 
poses of  the  matter,  and  the  election  was 
void. 
The  applicant  Is  ordered  discharged. 

HENDERSON.  J.,  absent 


Bz  parte  RICHARDS. 

(Court  of  Criminal  Appeals  of  Texas.    March 

4,  1903.) 

BRIBERY  OP  OFFICBR— ILLBOAL   ARREST— 
HOLDINQ  ACCUSBD  TO  ANSWER. 

1.  A  prisoner  held  under  an  illegal  arrest 
cannot  be  conTicted  of  offering  to  bribe  the 
oOlcer  to  allow  him  to  escape. 

2.  Where  the  evidence  was  conflicting  as  to 
whether  defendant  ofiFcred  to  bribe  the  officer 
while  he  was  being  held  under  an  iliegai  ar- 
rest, or  whether  the  offer  was  made  after  the 
officer  had  discovered  goods  in  his  possession 
wbirh  would  entitle  him  to  hold  defendant  on 
another  charge,  the  examining  court  was  jus- 
tified in  holding  him  to  further  answer  the  ac- 
tion of  the  grand  jnry. 

Appeal  from  District  Court  Hill  County; 
W.  Poindexter,  Judge. 

Habeas  corpus  by  R.  B.  Richards  to  obtain 
discbarge  from  legal  custody.  From  a  Judg- 
ment denying  the  writ  defendant  appeals. 
Affirmed. 

Jordan,  Collins  &  Walker,  for  appellant 
B.  Y.  Cummings,  Asst.  Co.  Atty.,  0.  F.  Green- 
wood, Co.  Atty.,  and  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  taken  In 
charge  by  Gran  ford  at  Abbott  on  a  telephone 
communication  from  Hiilsboro,  and,  while  so 
in  charge  of  said  Cranford,  it  is  claimed, 
offered  him  $50  to  permit  him  to  escape.  The 
writ  of  habeas  corpus  was  resorted  to  to  ob- 
tain his  discharge,  on  the  ground  that  the 
affidavit  of  Cranford  does  not  show  a  viola- 
tion of  the  law.  When  the  case  came  on  for 
trial,  Cranford  testified  that  he  had  received 
a  telephone  message  from  tlie  sheriff  of  Rill 
county  to  look  for  a  man  of  a  particular  de- 
scription, who  was  wanted  upon  a  charge  of 
misdemeanor,  and,  receiving  said  message, 
walked  over  to  the  depot,  looking  out  for  a 
man  of  the  description  mentioned;  and  see- 
ing a  man  coming  toward  the  hotel,  and  later 
seeing  bim  coming  out  of  the  Walker  store 
with  a  bundle  under  his  arm,  went  up  to  him 
and  informed  him  that  Cranford  thought 
he  (relator)  was  the  man  he  wanted,  and 
took  him  in  custody  upon  the  information  re- 
ceived from  sheriff  at  Hiilsboro  over  the 
phone.  He  then  went  to  the  telephone  office 
and  talked  with  the  sheriff  at  Hiilsboro,  and, 
after  this  conversation,  Informed  appellant 
he  would  have  to  take  him  to  Hiilsboro,  and 
to  consider  himself  under  arrest.  He  states 
that  he  then  thought  he  recognized  "a  mark 
on  the  package  of  goods  out  of  the  house  of 
J.  L.  Walker."  He  Investigated,  and  foiud 
the  package  had  been  taken  from  Walker's 
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store,  and  was  a  bolt  of  ladles'  dress  goods. 
AVIille  at  tbe  telephone  office,   he  searched 
KlcUards,   and  took  all  the  money  he  had 
from  his  person,  and  gave  It  to  Howell  to 
count,  which  he  did,  and,  after  counting  It, 
wrapped  It  up  In  a  paper  and  gave  It  back 
to  the  officer.    While  in  Howell's  store,  alt- 
ting  on  one  of  the  stools  In  front  of  the  cigar 
case  and  soda-fountain,  Cranford  says  relator 
"said  to  me  that  be  had  rather  give  $50  than 
to  go  to  jail  one  night,  and  that  he  had  busi- 
ness In  Waco,  and,  as  I  would  not  get  but 
$7  or  $8  out  of  the  case,  he  would  give  me 
^50  to  let  him  go  on;    and  at  tbe  time  he 
made  this  statement  he  had  some  silver  mon- 
ey in  his  hand."    This  witness  further  states 
that  at  the  time  be  offered  this  $50  he  bad 
relator  in  custody  for  tbe  taking  of  the  bolt 
of  goods  from  Walker's  store,  as  well  as  tbe 
ebarge  against  him  at  HiUsboro,  phoned  by 
tbe  sberifT,  but  be  did  not  make  tbe  arrest 
for  tbe  theft  of  tbe  goods,  "but,  finding  tbe 
goods,  and  that  tbey  were  stolen,  I  held  him 
for  that."    This  witness  testified  that  he  had 
DO  warrant  of  arrest  for  appellant,  nor  had 
relator  committed  any  offense  in  bis  pres- 
ence or  view,  nor  bad  be  committed  any  of- 
fense against  tbe  public  peace,  and  be  bad 
not  been  directed  by  any  magistrate  to  ar- 
rest relator,  nor  bad  it  been  shown  by  satis- 
factory proof,   by  tbe  representation   of  a 
credible  person,  that  a  felony  bad  been  com- 
mitted by  relator  and  that  he  was  about  to 
escape,  so  that  he  could  have  no  time  to  pro- 
cure warrant;    nor   was  relator  carrying  a 
pistol  on  bis  person.    Cranford  arrested  re- 
lator simply  upon  tbe  telephone  communica- 
tion from  the  sheriff  at  HiUsboro,  and  tbe 
sheriff  did  not  inform  him  at  the  time  that  be 
beld  a  warrant  for  the  man,  either  for  a  mis- 
demeanor or  felony,  and  he  never  found  tbe 
goods,  which  he  says  were  taken  from  Walk- 
er's, until  after  relator's  arrest,  and  he  did 
not  know  whether  Richards  had  taken  them 
or  not.    It  la  not  even  certain  whether,  at 
the  time  the  supposed  offer  to  bribe  was 
made,   be  bad  discovered   any  of  Walker's 
goods  had  been  stolen,  and  be  says  this  may 
have  occurred  after  be  bad  taken  Richards 
to  the  depot  on  the  way  to  HiUsboro.    He 
says  that  Richards  never  at  any  time  tender- 
ed or  offered  to  pay  him  anything,  but  said 
be  bad  business  in  Waco,  and  would  rather 
pay  $50  than  go  to  Jail  one  night,  and  pro- 
posed to  pay  $50  if  he  could  be  turned  loose 
and  permitted  to  go.    This,  be  states,  was 
said  in  an  ordinary   tone  of   voice,   where 
there  were  quite  a   number  of  people.    It 
Tvas  placed  beyond  any  question  that  no  war- 
rant was  issued  for  relator  up  to  tbe  time  of 
the  arrest.    There   bad  been   no  complaint 
filed  against  him,  but  the  complaint  was  fil- 
ed and  warrant  issued  before  Cranford  reach- 
ed Ulllsboro  with  relator,  and  complaint  was 
filed  charging  him  with  the  theft  of  $30. 

Howell  testified  that  be  was  witliln  eight 
feet  of  Cranford  and  relator  during  tbe  time 
tbey  were  In  the  store,  and  tbey  never  bad 


any  private  conversation  at  any  time,  and 
neither  did  relator  whisper  to  Cranford,  nor 
did  relator  at  any  time  say  be  would  give 
cranford  $50  to  release  bim,  nor  did  relator 
ever  at  any  time,  while  in  bis  store,  have 
any  money  In  his  bands.  He  paid  close  at- 
tention, he  says,  to  relator,  because  he  was 
a  stranger  in  tbe  town,  and  was  brought  in 
bis  store  under  arrest  by  tbe  constable.  They 
talked  all  tbe  time  they  were  in  tbe  store  in 
an  ordinary  tone  of  voice,  and  he  was  near 
enough  to  hear  everything  that  occurred 
while  they  were  in  tbe  store.  That  he  had 
no  interest  whatever  in  Richards,  and  never 
saw  blm  before  until  be  was  brought  into  the 
store. 

Witness  Beavers  testified  that  he  beard  all 
that  was  said  between  Cranford  and  relator 
while  tbey  were  in  Howell's  store,  talking 
in  an  ordinary  tone  of  voice,  and  there  was 
no  private  conversation  or  whispering  be- 
tween them;  that  relator  never  stated  to 
Cranford  at  any  time  while  they  were  in  tbe 
store  that  be  would  give  blm  $50  to  release 
him,  so  that  he  could  go  on  to  Waco,  nor  did 
he  have  any  money  in  his  bands  while  in  the 
store.  This  witness  was  assisting  Cranford 
in  making  tbe  arrest  of  relator,  and  in  inves- 
tigating the  matter  of  the  charge  against 
him  made  at  HiUsboro. 

Witness  Davidson  testified  that  he  saw 
Cranford  search  relator  and  take  his  money 
from  bim,  and  gave  it  to  Howell,  and  wit- 
nessed tbe  count  This  amounted  to  $221. 
That  they  tied  it  up  in  a  package  and  banded 
It  back  to-  Cranford.  He  testifies  as  did  tbe 
other  witnesses  In  regard  to  tbe  conversation, 
and  denied  that  there  was  any  offer  made  by 
Richards  to  pay  Cranford  $50  for  his  release. 
Tbls  is  practically  tbe  case. 

There  are  two  propositions  relied  upon: 
First,  that  there  was  nothing  offered  by  re- 
lator for  his  release  from  custody;  and,  sec- 
ond, if  there  was,  it  was  not  a  violation  of 
tbe  statute.  Tbe  arrest  was  clearly  Ulegal, 
so  far  as  tbe  case  at  HiUsboro  is  concerned; 
and  under  tbe  authority  of  Moore  v.  State, 
68  S.  W.  521,  6  Tex.  Ct  Rep.  583,  before  tbe 
offer  to  bribe  could  be  a  violation  of  the  stat- 
ute, tbe  arrest  must  be  a  legal  one. 

In  regard  to  the  theft  of  Walker's  goods, 
for  which  relator  was  also  being  held,  tbe 
evidence  discloses  that  be  was  in  possession 
of  saime.  Cranford  leaves  It  doubtful  wheth- 
er he  examined  into  this  theft  case  before  or 
after  the  bribe  was  offered.  If  offered  before 
the  officer  ascertained  the  theft,  he  was  not 
holding  him  by  virtue  of  article  364,  Code  Or. 
Proc.  1895.  But  if  the  offer  was  made  after 
ascertaining  this  fact,  then  his  detention  was 
legal,  relator  being  In  possession  of  tbe  stolen 
goods.  Being  in  doubt  as  to  this  fact  from 
the  evidence,  the  court  was  justified  In  hold- 
ing relator  to  answer  this  charge  of  offer  to 
bribe,  because,  under  article  364,  Code  Cr. 
Proc.  1805,  the  officer  could  arrest,  and  it 
would  become  a  question  for  the  jury,  if  in- 
dictment Is  found,  whether  bribe  was  offered 
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before  or  after  arrest.  In  so  far  as  the  con- 
tradiction as  to  whether  the  bribe  was  in 
fact  offered,  tlils  is  a  question  of  fact  to  be 
decided  in  tlie  final  trial;  the  evidence  being 
contradictory  in  this  record.  Where  it  is  in 
doubt  that  an  offense  has  been  committed, 
the  party  should  be  held  by  the  examining 
court  to  further  answer  the  action  of  the 
grand  jury. 
The  Judgment  Is  afOrmed. 


HERNANDEZ  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
4,  1903.) 

HOMICIDB— CIRCUMSTANTIAL    KVIDHNCB— 
SUFFICIENCY. 

1.  In  a  prosecution  tor  murder,  drcnmstan- 
tial  evideDce  held  not  sufBcient  to  exclude  every 
reasonable  hypothesis  than  defendant's  guilt, 
and  insufflcient  to  support  a  conviction. 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;   A.  M,  Walthall,  Judge.   ■ 

Calixto  Hernandez  was  convicted  of  mur- 
der, and  he  appeals.    Reversed. 

Uvalde  Bums,  tor  appellant.  Howard  Mar- 
tin, Asst  Att7.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  45  years. 

The  following  is  a  brief  synopsis  of  all 
the  facts  adduced  on  the  trial,  to  wit: 

Juana  Tranca  testified  that  Cruz  Pena  (de- 
ceased) lived  at  her  house  In  EU  Paso;  that 
she  last  saw  him  alive  about  4  o'clock  in 
the  morning  of  Sunday,  October  12,  1902, 
when  he  came  Into  the  house,  and  got  his 
coat,  and  at  that  time  Calixto  Hernandez 
and  Petronello  Teran  were  with  him,  but 
they  remained  on  the  outside;  and  on  Satur- 
day evening  these  same  two  men  were  at 
witness'  house  with  deceased  about  6:15 
o'clock.  She  further  states:  "I  saw  them 
plainly  Sunday  morning  about  4  o'clock, 
when  they  came  to  my  house  with  Pena. 
I  was  awake  when  Pena  came,  and  asked 
him  to  go  to  bed.  He  said,  'No,'  he  was 
going  with  his  friends,  meaning  defendant 
and  Teron,  who  were  standing  on  the  out- 
side. I  got  up,  and  went  outside  of  the  house, 
and  followed  them  some  distance  up  the 
alley  to  see  which  way  he  (Pena)  was  go- 
ing. Pena  was  drinking.  They  were  going 
towards  town.  When  they  left,  they  were  go- 
ing in  the  direction  of  where  Pena  was 
found  dead.  It  was  within  two  blocks  of 
where  I  last  saw  them.  I  had  not  known 
Hernandez  and  Teran  before  Saturday  eve, 
when  I  saw  them  as  stated.  When  they 
came  to  the  house  at  4  o'clock  Sunday 
morning,  he  (Pena)  had  one-half  bottle  of 
sotol,  which  be  left  at  the  house.  When  Pena 
came  to  my  house  on  Sunday  morning,  he 
had  me  give  to  him  five  American  dollars. 


I  was  In  the  habit  of  keeping  his  money  for 
him  until  he  would  send  it  to  his  family. 
I  am  certain  that  Hernandez  and  Teran  are 
the  men  I  saw  at  my  bouse  at  4  o'clock  on 
Sunday  morning.  I  don't  know  when  they 
left  town.  Understood  they  left  the  follow- 
ing Wednesday."  On  cross-examination  she 
stated  that  deceased  had  lived  at  her  house 
for  three  mouths  and  one  day,  the  house  con- 
sisting of  one  room,  and  having  one  bed. 
Cruz  slept  on  a  pallet  In  the  room  every 
night  except  the  one  previous  to  his  death. 
That  witness'  husband  Is  a  musician,  and 
was  away  from  home  on  the  night  of  October 
11th,  and  did  not  return  nntll  11:30  o'clock 
October  12th.  Cruz  Pena  was  a  first  cousin 
of  her  husband.  Deceased  was  33  years  old, 
and  had  a  wife  tn  Mexico.  She  states  that 
she  was  within  four  feet  of  the  parlies,  and 
saw  and  knew  them,  and  could  not  have 
been  mistaken  in  their  identity,  though  it 
was  quite  dark  on  that  Sunday  morning. 
The  reason  witness  did  not  say  anything 
about  the  five  American  dollars  on  the  ex- 
amining trial  of  defendant  was  because  she 
was  not  asked  about  it 

Fred  Delgado,  a  policeman  in  El  Paso,  tes- 
tified that  about  5  o'clock  on  Sunday  morn- 
ing, October  12th,  he  and  Capt.  W.  A.  Hitch- 
ell  went  to  a  place  on  Utah  street,  betweoi 
Third  and  Fourth  streets,  "where  we  found 
a  man  dead,  whom  I  afterward  learned  to  be 
Cruz  Pena.  The  man  had  been  killed  by 
being  struck  on  the  head  and  his  skull  crush- 
ed in  on  the  right  side.  I  Judge  he  had 
been  struck  with  a  rock,  as  we  found  a  rock 
near  by  the  body,  which,  upon  applying  to 
the  skull  of  Pena,  fit  the  indentation  in  his 
head.  I  Judge  Pena  bad  been  dead  25  or  3a 
minutes.  His  body  was  yet  warm,  and  the 
fiesh  trembling.  His  pants'  pockets  'were 
turned  inside  out  Several  days  afterward  t 
was  led  to  believe,  from  what  I  heard 
through  Juana  Tranca  and  Rita  Garcia,  that 
Calixto  Hernandez  and  P.  Teran  had  killed 
Pena.  I  went  about  and  near  the  house  ot 
Hernandez  daily  for  about  a  week,  but  did 
not  see  either  Hernandez  or  Teran  nntll  the 
19th  of  October,  when  I  arrested  them  at 
Hernandez'  house,  a  little  after  sunrise. 
Hernandez  was  in  bed  at  the  time.  Mitchell 
testifies  to  the  same  facts  as  Delgado  with 
reference  to  the  finding  of  the  body  and  the 
character  of  the  wounds. 

Dr.  Anderson  testified  that  deceased  died 
from  the  effects  of  a  blow  on  his  head,  Inflk-t- 
ed  with  some  blunt  instrument 

A.  W.  Spencer,  Justice  of  the  peace^  testi- 
fied that  he  was  called  early  on  Sunday 
morning  October  12th,  between  5  and  S 
o'clock,  to  Utah  street  between  Third  and 
Fourth  streets,  and  found  the  dead  body  o? 
Cruz  Pena.  His  head  was  crushed  in  on  the 
right  side,  and  he  was  also  struck  on  the  left 
side  of  bis  bead.  A  rock  was  lying  about 
four  feet  from  the  body,  and  it  fit  in  the 
wound  on  the  right  side  of  the  head.  "1 
found  nothing  on  his  person  except  his  dotb- 
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tng  and  a  piece  of  watcb  cbaln,  hU  pocket 
'was  turned  wrong  side  out.  •  •  •  When 
I  arrived  at  the  body,  there  ■were  present 
George  Barrett,  W.  A.  Mitchell,  Fred  Del- 
Kado,  policeman,  and  Pancho  Muuoz,  and 
some  other  people." 

Pancho  Munoz  testified  that  abont  5  o'clock 
on  the  12th  of  October  his  attention  was 
called  to  a  body  on  Utah  street,  and  that 
be  called  George  Barrett,  a  policeman,  on 
the  opposite  side  of  the  street,  who  left  wit- 
ness to  watch  the  body,  and  telephoned  to 
tbe  police  station;  and  in  abont  15  or  20 
minutes  Mitchell  and  Delgado  arrlvedl  and 
sbortly  afterwards  Justice  Spencer.  The 
body  of  deceased  was  exactly  In  tbe  same 
position  and  condition  when  these  parties  ar> 
rived  as  when  witness  found  it. 

Fouseca  testified  that  defendant  Hernan- 
dez lived  In  his  bouse— not  the  same  one 
"KTltness  lived  in,  but  an  adjoining  one;  that 
witness  was  at  home  next  door  to  defend- 
ant's home  every  day  from  October  1st  to 
November  Ist,  and  did  not  see  defendant  at 
bis  home  or  anywhere  else  during  all  that 
tirce;  that  witness  saw  his  wife  every  day 
during  that  time;  witness  did  not  see  Petron- 
ello  Teran  during  that  time,  and  had  not 
Been  defendant  since  August,  1902,  until  here 
in  the  courthouse;  that  witness  was  not  at 
home  tbe  morning  defendant  and  Teran  were 
arrested. 

Klta  Garcia  testified  that  he  saw  defendant 
and  Teran  with  Cruz  Pena  on  the  evening 
of  tbe  11th  of  October,  1902.  "I  saw  him  at 
6:15  p.  m.,  at  the  comer  of  Juarez  avenue 
and  Seventh  street.  Defendant  and  Teran 
were  then  with  him.  As  I  passed  them,  I 
heard  defendant  say  to  Pena,  'Come  on.'  I 
passed  on.  I- saw  nothing  more  of  the  parties 
till  the  next  day,  when  I  saw  Pena  dead  as 
heretofore  described.  Did  not  see  defendant 
or  Teran  till  the  foUowing  night,  October 
12tb,  when  I  talked  with  them  at  Conseco's 
house.  1  remarked  in  the  presence  of  Con- 
seco's family,  where  defendant  was  visiting, 
that  Pena  had  been  killed.  Hernandez  re- 
marked, 'Poor  fellow,'  and  shortly  thereafter 
he  and  Teran  went  out."  Witness  states  he 
bad  known  Pena  since  be  was  five  years  of 
age.  Witness  denies  that  he  went  to  defend- 
ant's house  before  October  12th  and  request- 
ed the  loan  of  money,  toquilla,  and  pistol, 
and,  being  refused,  did  not  get  mad,  and 
threaten  to  do  them  harm,  but  asked  them 
for  medicine  for  a  sick  person. 

Amillo  Conseco  testified  that  "defendant 
was  a  laborer,  and  often  goes  off  to  work; 
have  heard  of  his  working  near  Alamogordo; 
don't  know  when  he  went  off  the  last  time 
to  work;"  that  witness  rents  to  defendant, 
and  did  not  notice  him  about  the  place  on 
13th  or  14tb  of  October,  but  he  may  have 
been  there. 

Calixto  Hernandez  testified  as  follows:  "I 
never  saw  deceased  in  my  life.  Never  quar- 
reled with  or  spoke  to  him  in  my  life.  I  was 
visiting  my  next-door  neighbor,  only  a  few 


feet  from  my  house,  Sunday  night  about 
8  o'clock,  October  12th.  Rita  Garcia  remark- 
ed somebody  liad  murdered  Cruz  Pena.  I 
remarked,  'Poor  man.'  I  am  a  laboring  man, 
and  live  with  my  family  on  M  Paso  street, 
in  El  Paso.  I  work  whenever  I  can  get 
work.  Have  been  working  up  near  Alamo- 
gwdo,  cutting  wood.  On  the  night  of  Octo- 
ber 11th  I  went  to  the  EI  Paso  &  North- 
eastern Railway  Depot  with  my  wife  and 
Teran,  intending  to  go  to  a  point  near  Alamo- 
gordo to  work;  but  the  train  pulled  out  a 
short  time  before  we  got  to  the  depot  I  re- 
mained at  home  until  Wednesday  night,  Oc- 
tober ISth,  when  I  and  Teran  went  up  to 
Alamogordo.  Stayed  up  at  a  point  near  Ala- 
mogordo, working  at  a  log  camp,  until  the 
party  with  whom  I  and  Teran  was  boarding 
left  Having  no  place  to  stay,  Teran  and  I 
then  walked  back  to  Alamogordo.  Reached 
there  about  11  o'clock  p.  m.,  and  took  the 
train  Immediately  for  El  Paso,  and  reached 
home  about  4  o'clock  a.  m.  Teran  and  I 
went  at  once  to  bed,  and  we  were  arrested 
a  little  after  sunup  the  morning  of  my  ar- 
rival home.  I  got  back  the  last  part  of  the 
month.  I  stayed  up  there  working  about 
7%  days.  Teran  and  I  remained  at  my  house 
continuously  from  the  time  we  returned  from 
the  depot  Saturday  night  till  we  went  oft  to 
Alamogordo  on  the  following  Wednesday 
night,  except  wh^n  I  went  to  a  neighboring 
store  to  buy  some  provisions  for  myself  and 
family,  and  also  to  visit  my  next-door  neigh- 
bor. On  the  morning  of  my  return,  and  lie- 
fore  my  arrest  I  saw  from  my  bed  Rita 
Garcia,  and  bade  liim  good  morning."  Cross- 
examined:  "Yes,  Petronello  Teran  and  I 
were  together  all  the  time,  every  day  and 
every  night,  from  October  11,  1902,  until  we 
were  arrested  at  my  house  after  we  came 
back  from  Alamogordo." 

Defendant's  wife,  Hernandez,  testi- 
fied: "I  am  wife  of  the  defendant  Never 
saw  him  with  or  in  tbe  presence  of  Cruz 
Pena.  My  husliand,  Teran,  and  myself  went 
to  tbe  depot  of  tbe  El  Paso  &  Northeastern 
on  Sunday  night  Oct«>ber  11,  1902.  They  in- 
tended to  go  to  Alamogordo  to  work,  but  the 
train  left  a  few  minutes  before  we  got  to 
the  depot  We  then  returned  hmne  at  9 
o'clock,  and  my  husband  and  self  retired. 
He  did  not  go  out  of  the  house  after  we  re- 
tired. He  remained  around  the  bouse  con- 
tinuously till  he  went  off  to  work  at  Alamo- 
gordo, which  occurred  on  the  following 
Wednesday  night  He  remained  away  16 
days.  Returned  about  4  o'clock  a.  m.  from 
Alamogordo.  Went  immediately  to  bed,  and 
was  arrested  a  little  after  sunrise  by  an  offi- 
cer. Rita  Garcia  was  mad  with  Calixto  be- 
cause we  refused  to  let  bim  have  some  to- 
quilla, some  money,  and  a  pistol  only  a  few 
days  before  Pena  was  killed.  He  [Garcia] 
became  very  angry,  and  said  he  would  yet 
cause  us  to  regret  having  refused  his  re- 
quest" 

It  will  be  seen  from  the  foregoing  state- 


Digitized  by 


Google 


842 


72  SOUTHWBSTEBN  BBPORTEB. 


<Tex. 


ment,  that  the  evidence  la  pnrdy  drcumstan- 
tlal  as  to  appellant's  guilt  In  our  opinion. 
It  is  not  of  that  cogency  that  excludes  every 
reasonable  hypothesis  than  that  of  the  guilt 
of  appellant  In  fact  It  merely  shows  appel- 
lant was  seen  a  short  while  before  the  homi- 
cide with  deceased,  and  he  left  the  town  of 
EI  Paso,  and  did  not  return  for  some  time. 
We  cannot  permit  this  verdict  to  stand. 
Because  of  the  insnifldency  of  the  evidence, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


HAWK  V.  STATB. 

(Court  of  Crimiual  Apj)oals  of  Texas.     March 
4,  1903.) 

LOCAL  OPTION  LAW— VIOLATION— PHYSICIANS 
—PRESCRIPTIONS  FOR  LIQUORS. 

1.  Pen.  Code  1901,  art.  405,  prohibits  any 
physician  from  giving  a  prescription  to  be  used 
m  obtaining  any  intoxicating  liquor  in  a  couu- 
t.v.  justice  precinct,  city,  or  town  in  which  the 
sale  of  intoxicating  liquor  has  been  prohibited 
under  the  laws  of  the  state,  to  any  one  who  is 
not  actually  sick.  Held  not  to  prevent  a  physi- 
cian writing  such  a  prescription  for  himself. 

Appeal  from  Parker  County  Court;  D.  M. 
Alexander,  Judge. 

W.  L.  Hawk  was  convicted  of  crime,  and 
appeals.    Reversed. 

Martin  &  Martin,  for  appellant.  B.  B. 
Hood,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  20 
days'  confinement  In  the  county  jail. 

The  charging  part  of  the  information  is  as 
follows:  "That  In  Parker  county  in  said 
state,  on  the  28th  day  of  April,  A.  D.  1900, 
an  election,  in  accordance  with  the  laws  of 
this  state,  was  held  under  authority  of  and 
order  of  the  commissioners'  court  of  said 
county  theretofore  duly  made  and  published, 
to  determine  whether  or  not  the  sale  of  intox- 
icating liquors  should  be  prohibited  in  Spring- 
town  school  district  number  three  (8)  in  said 
state  and  county,  the  metes  and  bounds  of 
said  district  and  subdivision  being  fully  set 
out  and  described  in  the  records  of  the  com- 
missioners' court  of  Parker  county,  Texas, 
volume  three  (3),  and  beginning  with  the  top 
of  page  539;  and  the  qualified  voters  at  said 
election  did  then  and  there  determine  that 
the  sale  of  intoxicating  liquors  should  be  pro- 
hibited in  said  district  and  subdivision  of 
said  county,  and  thereupon  the  commission- 
ers' court  of  said  county  did  pass  and  publish 
an  order  declaring  the  result  of  said  election, 
and  prohibiting  the  sale  of  Intoxicating  liq- 
uors in  said  district  and  subdivision,  and 
thereafter,  to  wit  on  or  about  the  11th  day 
of  January,  A.  D.  1902,  one  W.  L.  Hawk,  late 
of  said  county  and  state,  who  was  then  and 
there  a  practicing  physician,  did  unlawfully 
give  a  prescription  to  be  used  In  obtaining 
intoxicating  liquor  in  said  district  and  sub- 


division to  himself,  tbe  said  W.  L.  Hawk, 
who  was  then  and  there  not  actually  sick, 
and  without  a  personal  examination  of  him- 
self, the  said  W.  L.  Hawk,"  etc. 

Accused  filed  a  motion  to  quasb:  "(1)  Be- 
cause the  information  does  not  charge  tbe  de- 
fendant with  the  violatien  of  any  penal  law 
of  the  state.  (2)  It  only  charges  defendant 
with  having  given  a  prescription  to  be  used 
in  obtaining  intoxicating  liquor  In  a  school 
district  subdivision  of  the  county  which  bad 
adopted  local  option,  when  the  law  only  pro- 
hibits the  giving  of  such  prescriptions  in 
counties,  Justice  precincts,  or  incorporated  cit- 
ies. (3)  Because  said  Information  shows  the 
prescription  was  given  by  defendant  to  him- 
self, which  in  law  is  not  a  violation." 

Article  405,  Pen.  Code  lUOl,  provides:  "If 
any  person,  who  is  not  a  regular  practicing 
physician  shall  give  a  prescription  to  be  used 
in  obtaining  any  intoxicating  liquor  in  any 
county.  Justice  precinct,  city  or  town,  in 
which  the  sale  of  Intoxicating  Uqnor  has 
been  prohibited  under  the  laws  of  this  state; 
or  if  any  practicing  physician  who  Is  direct- 
ly or  indirectly,  either  for  himself  or  as 
the  agent  or  employ^  of  another  interested 
in  the  sale  of  Intoxicating  liquor,  shall  give 
a  prescription  to  be  used  In  obtaining  any  in- 
toxicating liquor  in  any  such  county.  Jus- 
tice precinct,  city  or  town;  or  if  any  physi- 
cian should  give  a  prescription  to  be  used  in 
obtaining  any  intoxicating  liquor  In  such 
county,  Justice  precinct,  city  or  town,  to  any 
one  who  Is  not  actually  sick,  and  without  a 
personal  examination  of  such  person,  he  shall 
be  punished,"  etc.  We  think  it  was  the  In- 
tent of  the  Legislature  by  this  article  to  make 
it  an  offense  to  give  a  prescription  to  another 
party  than  the  one  writing  the  prescription, 
and  that  it  does  not  cover  the  case  at  bar. 
In  other  words,  it  is  not  unlawful  for  any 
one  to  write  a  prescription  for  himself.  In 
this  view  of  the  case,  it  is  not  necessary  to 
pass  upon  appellant's  other  grounds  of  ob- 
jection. 

For  the  error  discussed,  the  Judgment  is 
reversed  and  the  prosecution  ordered  dis- 
missed. 


McANALLT  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 

4,  1903.) 

CRIMINAL    LAW— REVIEW— SPECIAL    CHARGES 
—STATEMENT  OF  FACTS. 

1.  The  overruling  of  an  application  for  a  con- 
tinuance, the  rejection  and  admission  of  evi- 
dence, and  the  argument  of  the  district  attor- 
ney cannot  be  reviewed  on  appeal  in  the  ab- 
sence of  a  statement  of  facts. 

2.  Misconduct  of  the  district  attorney  in  arpn- 
ment  cannot  be  reviewed  where  defendaut  did 
not  request  a  special  charge  that  the  jury 
should  disregard  the  argument. 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 


1 2.  Sm  Criminal  Law,  vol.  14,  Cent  Dig.  |  ICn. 
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Fred  McAnally  was  conTlcted  of  burglary, 
and  be  appeals.    Affirmed. 

Thompson  &  Payne,  for  appellant.  Lee 
Riddle,  Diet.  Atty.,  and  Howard  Martin, 
Asat.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  •was  convicted  of 
burglary,  and  his  punishment  assessed  at  con> 
finement  In  the  penitentiary  for  a  term  of 
2%  years. 

Appellant  complains  of  the  overruling  of 
his  application  for  contlnaance,  and  the  re- 
jection and  admission  of  yarlons  testimony, 
as  shown  by  bill  of  exceptions;  bat  none  of 
these  matters  can  be  revised  In  the  absence 
of  the  statement  of  facts.  He  also  complains 
of  the  ar{:ument  of  the  district  attorney. 
Neither  can  this  be  reviewed  without  the 
facts,  because  we  are  unable  to  determine 
whether  or  not  it  prejudiced  the  rights  of  ap- 
pellant Besides,  appellant  did  not  request 
a  special  charge  instructing  the  jury  to  disre- 
gard such  argument. 

No  reversible  error  appearing  by  the  record 
before  tm,  the  Judgment  is  affirmed. 


ALDREDGE  v.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
4,  1903.) 

MANSI<AUaHTBR— ETIDENCB-SaLF-DBFKNSa 
—INSTRUCTIONS. 

1.  Evidence  held  sufficient  to  suggest  the  is- 
sue of  manslaughter,  so  as  to  Justify  its  sub- 
mission to  the  juTj. 

2.  The  concluding  clause  in  a  charge  on  self- 
defense  based  on  threats,  that,  "unless  you 
find  beyond  a  reasonable  doubt  the  defendant 
is  not  justifiable,  yon  will  acquit  him,"  will  be 
held  not  misleading,  the  court  having  instruct- 
ed that,  if  deceased  hnd  threatened  to  take  de- 
fendant's life,  and  defendant  knew  thereof, 
and  at  the  time  of  the  shooting  deceased  by 
pny  act  manifested  an  intention  to  execute  the 
threat,  defendant  would  be  justified,  but  if  at 
the  time  of  the  shooting  deceased  had  done  no 
act  manifesting  an  intention  to  execute  such 
threat,  then  the  threat  would  afford  no  jns- 
tification,  "unless,"  etc.,  as  above,  by  which 
is  meant,  unless  tibe  jury  find  beyond  a  reason- 
able doubt  that  defendant  is  guilty,  they  will 
acquit. 

Appeal  from  District  Court,  Angelina  Coun- 
ty;  Tom  C.  Davis,  Judge. 

Charlie  Aldredge  appeals  from  a  convic- 
tion.   Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  four  years. 

One  of  the  contentions  in  appellant's  mo- 
tion for  new  trial  Is  that  the  Issue  of  man- 
slaughter was  not  suggested  by  the  facts. 
Appellant's  testimony  while  upon  the  stand 
as  a  witness  suggested  this  theory,  as  well 
as  did  the  state's  witness  Delia  McKaney. 


On  the  morning  of  and  prior  to  the  difficulty, 
appellant,  who  was  boarding  at  the  residence 
of  Dave  McKaney,  got  up  early,  and  went 
hunting.  Upon  bis  return,  and  while  clean- 
ing a  squirrel,  deceased  was  sitting  on  the 
gallery,  near  appellant,  and  a  conversation 
ensued,  in  which  deceased  informed  appel- 
lant that  he  must  seek  another  boarding 
place.  Appellant  states  he  hesitated  before 
replying,  and  then  said:  "Wbat  have  I  done? 
I  don't  care  for  getting  another  boarding 
place,  but  I  would  like  to  know  what  I  have 
done  to  you."  Deceased  replied:  "Never 
mind.  I  don't  care  to  tell  you  now,  but  you 
must  get  another  boarding  place."  The  con- 
versation was  pursued  along  this  line,  and 
matters  that  had  previously  occurred  were 
discussed  between  them,  which  was  more  or 
less  (rflensive  to  both;  and  finally  appellant 
said  to  deceased:  "  'Some  time  ago  you  came 
down  to  the  field,  and  told  me  that  you  bad 
something  to  tell  me  that  a  friend  had  said 
about  me,  but  refused  then  to  tell  me.'  I 
said,  'Dave,  you  know  you  are  not  treatbig 
me  right.'  In  reply  to  this  he  said  I  was  a 
damn  liar,  got  up,  picked  up  his  chair,  raised 
It  up  in  a  striking  attitude,  and  started  to- 
wards me.  I  then  Jumped  up,  picked  up  my 
gun,  stepped  back  a  few  steps,  and  said  to 
him,  'Dave,  stop;  don't  yon  come  on  me  with 
that  chair.*  I  said  this  to  him  three  times. 
The  third  time  he  stopped,  put  the  chair 
down  by  his  side.  He  had  then  advanced 
three  or  four  steps  toward  me.  When  he 
put  the  chair  down,  he  turned  around,  and 
I  saw  bis  tight  band  under  his  Jumper  behind. 
I  saw  the  appearance  of  something  which  I 
took  to  be  a  pistol.  I  then  threw  up  my  gun, 
and  shot  as  soon  as  I  could.  I  shot  him  with 
a  load  of  squirrel  shot  in  the  head,  and  he 
fell  upon  the  floor,  bis  feet  near  the  gallery, 
his  head  near  the  wall  of  the  house.  As  he 
fell,  a  hammer  fell  on  the  floor.  I  do  not 
know  where  It  came  from,  but  It  fell  as  he  did. 
Shortly  after  he  fell,  his  little  boy  came 
around,  and  picked  up  the  hammer."  The 
only  other  eyewitness  to  the  transaction  was 
the  widow  of  deceased.  Her  testimony  Is 
to  the  effect  that  about  10  o'clock  In  the 
morning  appellant  returned  from  his  hunting 
excursion,  having  with  him  a  double-barrel 
shotgun  and  a  squlrreL  About  the  time  de- 
fendant came  up  deceased  came  to  the  house 
for  the  purpose  of  getting  a  drink  of  water. 
After  drinking  the  water,  he  sat  down  in  a 
chair  near  a  post  on  the  gallery.  About  this 
time  appellant  walked  to  the  edge  of  the  gal- 
lery, and  laid  his  gun  on  the  edge  of  the  gal- 
lery, and  commenced  skinning  the  squirrel. 
Deceased  and  appellant  began  disputing,  and 
witness'  husband  Informed  appellant  that  he 
must  seek  another  boarding  place.  She  was 
then  about  8  or  10  feet  from  her  husband, 
and  heard  appellant  give  her  husband  the 
damn  lie.  Her  bnsband  replied  with  same 
expression,  and  arose,  picked  up  the  chair, 
and  had  it  In  a  striking  attitude,  starting  in 
the  direction  of  appellant     Appellant  told 
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deceased  not  to  come  on  him  with  the  chair; 
if  be  did,  he  would  Idll  him.  Deceased  stop- 
ped, and  set  the  chair  down.  At  this  mo- 
ment witness  crossed  the  ball  into  a  room, 
where  she  was  in  full  view  of  appellant  but 
could  not  see  her  husband.  Appellant  shot, 
and  when  she  went  to  the  door  she  discovered 
the  whole  load  had  talcen  effect  in  deceased's 
bead. 

There  is  evidence  from  the  witnesses  Mel- 
ton and  Phelps  showing  boisterous  and  un- 
becoming conduct  on  part  of  appellant  at  the 
residence  of  deceased,  while  in  an  intoxicated 
condition,  a  night  or  two  before  the  homicide, 
and  expostulations  on  the  part  of  deceased. 
Nichols  testified  that  he  had  spent  the  night 
at  the  residence  of  deceased,  and  slept  with 
appellant  a  short  time  before  the  difficulty, 
and  appellant  asked  witness  If  he  had  ever 
heard  deceased  say  anything  about  him,  and, 
being  informed  in  the  negative,  appellant  re- 
marked that  deceased  had  better  not  talk 
about  him;  "If  be  did,  be  would  knock  his 
triggers  from  under  him."  He  also  Intro- 
duced evidence  of  one  or  two  witnesses  to  the 
effect  that  deceased  had  said  be  Intended  to 
kill  appellant  on  the  day  of  the  homicide.  We 
are  of  opinion  that  this  testimony  suggested 
the  issue  of  manslaughter,  and  It  would  have 
been  a  fatal  oversight  not  to  have  submitted 
that  issue. 

It  is  not  necessary  to  discuss  the  charge  of 
the  court  with  reference  to  murder,  as  appel> 
laut  was  acquitted  of  that  offense.  This  ex- 
cerpt of  the  charge  Is  criticised:  "Unless 
you  find  beyond  a  reasonable  doubt  the  de- 
fendant is  not  Justifiable,  you  will  acquit 
him."  This  is  the  terminating  clause  of  the 
charge  on  threats,  and  the  criticism  is  that 
it  Is  confusing.  We  are  Inclined  to  the  opin- 
ion that  the  charge  Is  not  given  in  usual  lan- 
guage, and  might  have  been  clearer,  and  less 
confusing,  and  It  is  rather  negative  in  its 
statements;  but  the  charge  in  regard  to 
threats  as  a  whole  is  sufficiently  clear  and 
explicit  We  understand  this  charge  to  mean 
that,  unless  the  jury  should  find  beyond  a 
reasonable  doubt  that  defendant  is  guilty, 
they  would  acquit  The  court  Instructed  the 
Jury  that  If  deceased  had  threatened  to  take 
the  life  of  defendant  and  defendant  imew  of 
the  threat  and  at  the  time  of  the  shooting, 
deceased,  by  any  act  then  done,  manifested 
an  intention  to  execute  the  threat,  as  viewed 
from  the  standpoint  of  defendant,  he  would 
be  Justified.  But  on  the  contrary,  if.  at  the 
time  of  the  shooting,  deceased  had  done  no 
act  which,  as  viewed  from  defendant's  stand- 
point manifested  an  intention  to  execute 
such  threats,  then  the  threats  of  themselves 
would  afford  no  Justification.  Unless  they 
should  find  beyond  a  reasonable  doubt  that 
defendant  Is  not  Justifiable,  they  would  ac- 
quit The  excerpt  criticised  is  a  line  taken 
out  of  the  entire  charge  with  reference  to 
self-defense  based  on  threats.  In  our  view, 
in  the  light  of  the  whole  charge,  in  regard  to 
this  matter,  even  though  it  is  not  as  clear  and 


Intelligible  as  it  might  be.  It  did  not  mislead 
the  Jury  to  appellant's  injury. 

We  are  of  opinion  the  evidence  Justified  the 
conviction,  and,  there  being  no  such  error  as 
requires  a  reversal  of  the  Judgment  It  Is  af- 
firmed. 


BYNUM  V.   STATE. 

(Court  of  CSrlminal  Appeals  of  Texas.     Matdi 
4,  1903.) 

CRIMINAL    LAW— PRINCIPALS— THEFT— BVI- 
DBNCB— INSTRUCTIONS. 

1.  It  is  not  error  to  refuse  to  give  requested 
instmotlons  covered  by  the  general  charge. 

2.  Where  defendant  assisted  in  taking  cer- 
tain mules  as  a  principal,  and  went  25  or  30 
miles  for  that  purpose,  and  was  present  at  the 
taking,  he  was  gnilty  of  larceny  as  a  princii>al, 
whether  he  advised  and  encooraged  the  taking 
at  the  time  or  not. 

8.  Where  an  indictment  contained  connts  for 
a  theft,  and  for  receiving  two  mules  alleged  to 
have  been  stolen,  it  was  not  necessary  for  the 
state  to  elect  on  which  count  it  would  rely  for 
conviction. 

4.  Two  males  were  taken  from  the  owner's 
pasture  at  night  and  tiiree  or  fonr  days  after- 
wards were  offered  for  sale  by  defendant  in  a 
city  some  90  miles  away.  The  mules  were 
tracked  from  the  pasture  to  the  city,  and  de- 
fendant, when  questioned,  first  stated  that  he 
had  raised  them,  and,  afterwards,  that  he  had 
bonght  the  mules  from  another.  Eeld,  that  the 
evidence  was  sufficient  to  sustain  a  conviction 
for  theft 

Appeal  from  District  Court  Bed  Rivet 
Ciounty;    Ben  H.  Denton,  Judge. 

Claud  Bynum  was  convicted  of  the  tbeft 
of  certain  mules,  and  he  appeals.    AfiSrmed. 

Howard  Marttn.  Aast  Atty.  Gen.,  for  the 
State. 

DAA'IDSON,  P.  J.  The  indictment  con- 
tains counts  for  tbeft  and  receiving  stcden 
property,  alleged  to  be  two  mules.  The  mules 
were  taken  at  night  from  the  lot  or  pasture 
of  Mrs.  Childers,  in  Red  River  county,  and 
three  or  four  days  afterwanls  were  offered 
for  sale  by  appellant  near  Texarkana,  In 
Bowie  county,  about  90  milea  distant  The 
witness  Stevens,  upon  being  Informed  of  the 
theft  of  the  mules  by  bis  sister,  the  alleged 
owner,  immediately  went  in  search,  and  pur- 
sued the  tracks  of  the  mules  until  he  found 
them  in  the  possession  of  the  officer  near 
Texarkana.  The  tracks,  after  leaving  the 
pasture  of  Mrs.  Childers,  led  to  appellant's 
residence,  and  thence  to  Texarkana.  Appel- 
lant, when  his  right  to  possession  of  the 
mules  was  challenged  or  called  In  question, 
stated  he  bad  raised  them.  In  a  subsequent 
conversation,  a  few  hours  later,  he  made  an- 
other statement  to  the  effect  that  he  bad 
recently  purchased  them.  Appellant  Introdu- 
ced evidence  to  the  effect  that  he  bought  the 
mules  from  another  party,  who  was  also  in- 
dicted for  the  theft  of  the  mules.  Some  crim- 
inative facts  we  deem  unnecessary  to  detail. 

V  S.  See  Indictment  and  latormatlon,  vqL  IT,  C«at. 
Dig.  iJ  MS,  4M. 
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It  is  not  necessary  to  consider  the  count  with 
reference  to  receiving  and  concealing  the 
stolen  property,  as  the  Jury  convicted  him  on 
the  first  count,  charg^ing  theft. 

It  is  contended  the  court  erred  in  not  giv- 
ing special  instruction  requested  by  appel- 
lant in  reference  to  bis  theory  of  purchase. 
This  was  not  error,  inasmuch  as  the  court 
gave  a  charge  upon  this  theory  of  the  case. 
The  charge  on  principals  is  also  criticised, 
bat,  as  we  understand  the  charge  as  given, 
It  is  most  favorable  to  appellant,  and  not 
only  charges  that  he  must  have  been  present 
at  the  time  the  mules  were  talien.  If  talien  by 
another,  but  it  was  necessary,  in  addition, 
that  he  advised,  encouraged,  etc.,  those  doing 
It.  Certainly  appellant  cannot  complain  of 
this,  for  it  is  more  favorable  than  called  for 
by  the  law.  If  appellant  assisted  in  taking 
the  animals  as  a  principal,  be  went  25  or  30 
miles  for  that  purpose;  and  If  he  did,  and 
-n'as  present  at  the  taking,  It  would  make  no 
difference  whether  or  not  he  advised  and 
encouraged  at  the  time;  if  he  had  so  advised 
In  advance,  and  was  present,  he  would  be  a 
principal. 

It  is  insisted  the  court  erred  in  not  re- 
quiring the  district  attorney  to  elect  upon 
-which  count  be  would  rely  for  a  conviction. 
This  was  not  necessary.  Where  more  than 
one  count  is  inserted  in  the  indictment  to 
meet  the  probable  state  of  facts  introducible 
on  the  trial,  as  in  theft  and  receiving  stolen 
property,  it  Is  not  necessary  for  the  state  to 
elect 

It  is  contended  that  the  evidence  Is  not 
sufficient  to  support  the  conviction.  In  oar 
Judgment  enough  of  the  facts  have  been 
stated  to  show  the  Jury  were  Justified  in  their 
conclusion. 

The  Judgment  is  affirmed. 


JONBS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
4,  1003.) 

CRIMINAL  LAW— CHARGE  ON  WEIGHT  OP  TES- 
TIMONT-CORROBORATION  OF  ACCOMPLICE. 

1.  A  charge  that  the  jury  cannot  convict  de- 
fendant on  the  testimony  of  the  accomplice 
unless  it  is  corroborated  is  on  the  weight  of 
testimony,  as  assuming  the  truth  of  the  accom- 
piice's  testimony;  which  is  not  cured  by  th* 
jury  being  told  that  they  are  the  judges  of  the 
facts  proved  and  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  their  testi- 
mouy. 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Price  Jones  appeals  from  a  conviction. 
Reversed. 

T.  W.  Carlock,  W.  F.  Moore,  and  Fred  S. 
Dudley,  for  appellant.  Howard  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree,  and 
Ms  punishment  assessed  at  confinement  In 


the   penitentiary   for  a   term  of  16   years; 
hence  this  appeal. 

The  state's  theory  is  that  the  homicide  was 
committed  by  appellant,  in  connection  with 
Sam  Tittsworth.  The  state's  case  mainly  de- 
pends on  Tlttsworth's  testimony,  In  connec- 
tion with  the  circumstances  proved  by  other 
witnesses,  which  the  state  claims  tend  to 
corroborate  the  accomplice,  Tittsworth.  De- 
ceased, a  negro  woman  about  19  years  of  age, 
was  the  stepdaughter  of  Tittsworth,  and 
lived  at  his  house.  Appellant  lived  some  2^ 
or  3  miles  therefrom.  Deceased  was  last 
seen  alive  on  Monday  morning.  She  left  the 
field,  where  she  was  working  with  other 
hands,  about  8  or  9  o'clock,  went  to  the 
house,  a  short  distance  off,  changed  her 
clothes,  and  came  back  through  the  field,  and 
In  a  short  time  went  In  the  direction  of  Pine 
creek,  towards  an  old  untenanted  house,  some 
quarter  of  a  mile  distant.  On  the  following 
Wednesday  her  body,  which  wss  consider- 
ably decomposed,  was  found  In  the  timber 
not  far  from  said  bouse.  The  back  of  the 
head  was  found  to  have  been  struck  and 
crushed  with  some  hard  or  heavy  instrument, 
and  there  were  bruises  on  her  thighs  and 
ankles.  Tittsworth,  the  accomplice,  testified, 
in  substance,  that  appellant  had  agreed  Sun- 
day night  before  the  homicide,  Monday 
morning,  to  meet  deceased  and  himself  where 
the  body  was  found,  for  the  purpose  of  pro- 
ducing an  abortion  on  her;  that  when  be 
approached  the  place  he  saw  appellant  there 
on  the  body  of  deceased,  or  kneeling  close 
to  her  body;  that  when  he  came  up  appellant 
evidently  had  given  her  some  drug  which 
caused  her  to  froth  at  the  mouth;  and  she 
was  about  to  have  a  fit,  and  tried  to  halloo 
or  scream.  Appellant  told  him  to  come  and 
hold  her,  and  witness  caught  her  hands, 
when  appellant  struck  her  on  the  back  of  the 
head  with  a  heavy  stick,  and  this  blow  killed 
deceased.  As  stated  before,  there  was  other 
testimony  tending  to  corroborate  the  witness 
and  connect  appellant  with  the  homicide. 
The  state  also  used  the  testimony  of  one  Jas- 
per Fisher,  who  appellant  claimed  was  an 
accomplice.  This  witness  testified  that  de- 
ceased was  pregnant,  which  was  caused  by 
himself,  and  that  he  intended  to  marry  her; 
and  a  short  time  before  the  homicide  agreed 
to  give  appellant  $5  to  produce  an  abortion 
on  her.  This  is  a  sufficient  statement  of  the 
case  to  discuss  the  issues  raised  in  the  as- 
signments. 

Appellant  excepted  to  that  portion  of  the 
charge  of  the  court  on  accomplice  testimony; 
and  insists  said  charge  is  erroneous,  because 
it  assumes  the  truth  of  the  testimony  of  the 
accomplice  Tittsworth,  and  only  requires  him 
to  be  corroborated  in  order  to  convict  appel- 
lant The  court  gave  a  charge  on  accomplice 
testimony  in  connection  with  both  the  wit- 
nesses Tittsworth  and  Fisher.  As  to  Fisher 
he  submitted  the  issue  to  the  jury,  and  au- 
thorized them  to  determine  whether  or  not 
said  Fisher  was  an  accomplice;  and  he  also 
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Instructed  the  Jury  tbat  one  accomplice  could 
not  corroborate  another.  As  to  the  witness 
Tlttsworth,  the  court  instructed  the  Jury  as 
follows:  "You  are  Instructed  that  the  uncon- 
tradicted erldeiice  before  you  shows  that. 
If  Mallnda  Alexander  was  murdered,  Sam 
Tlttsworth  was  bu  accomplice  to  said  murder, 
as  the  term  'accomplice'  is  above  defined  to 
you;  and  you  cannot  conrlct  defendant  upon 
his  testimony  unless  the  same  has  been  suffi- 
ciently corroborated  by  other  evidence  be- 
fore you  tending  to  connect  defendant  as  a 
principal  with  the  commission  of  the  crime 
charged  against  him  In  the  Indictment."  In 
the  succeeding  paragraph,  the  court  instruct- 
ed the  Jury  as  follows:  "The  defendant. 
Price  Jones,  cannot  be  convicted  in  this  case, 
unless  you  believe  beyond  a  reasonable  doubt 
that  there  is  evidence  before  you  independent 
of  the  testimony  of  Sam  Tlttsworth,  and  In- 
dependent also  of  the  testimony  of  Jasper 
Fisher,  if  you  find  that  Jasper  Fisher  was  an 
accomplice,  corroborating  the  said  witness 
upon  material  matters  which  tend  to  con- 
nect said  defendant  with  the  commission  of 
the  murder  charged."  In  support  of  his 
contention  that  said  charge  assumes  the 
truth  of  the  accomplice  testimony,  and  is 
a  charge  on.  the  weight  of  testimony,  ap- 
pellant cites  us  to  the  case  of  Bell  v.  State 
(Tex.  Cr.  App.)  47  S.  W.  1010.  We  have 
examined  said  case,  and  the  charge  there 
given  was  much  like  the  charge  in  this  case. 
We  there  held  that  such  a  charge  was  error, 
as  upon  the  weight  of  testimony,  assuming, 
as  it  did,  the  truth  of  the  accomplice's  evi- 
dence. Here,  the  court  tells  the  Jury  that 
they  cannot  convict  defendant  upon  the  tes- 
timony of  the  accomplice,  unless  the  same 
has  been  corroborated  by  other  evidence,  etc. 
This  charge  is  reiterated  three  several  times. 
In  our  opinion  It  is  tantamount  to  telling  the 
Jury  that,  if  they  believe  the  testimony  of 
the  accomplice  has  been  corroborated,  they 
could  convict.  In  other  words,  the  charge 
simply  requires  the  Jury  to  believe  that  the 
accomplice  has  been  corroborated,  thus  sug- 
gesting to  them  the  truth  of  the  accomplice's 
testimony.  The  very  fact  that  the  accom- 
plice is  required  to  be  corroborated  Is  a  rec- 
ognition of  the  weakness  of  bis  testimony; 
and  for  the  court  to  assume,  as  was  done 
here,  that  the  accomplice  is  to  be  believed, 
and  the  only  required  step  for  the  Jury  to 
take  is  to  find  that  he  has  been  corroborated, 
is  the  most  vicious  character  of  a  charge  on 
the  weight  of  the  testimony.  We  do  not 
think  it  cures  the  vice  by  telling  the  Jury,  as 
was  done  in  this  instance.  In  the  conclusion 
of  the  charge,  that  they  were  the  Judges  of 
the  facts  proved  and  the  credibility  of  the 
witnesses,  and  the  weight  to  be  given  to  their 
testimony.  As  was  said  in  Bell's  Case,  su- 
pra, "the  court  should  not  tell  the  Jury  that, 
if  they  believed  that  the  testimony  of  the 
accomplice  has  been  corroborated,  to  find  de- 
fendant guilty;  but  in  some  method  they 
should  be  clearly  told,  if  they  believe  the  ac- 


complice's testimony  to  be  true,  and  tbat  it 
showed  or  tended  to  show  defendant  waa 
guilty  of  the  offense,  still  they  could  not  con- 
vict, unless  they  further  believed  that  there 
was  other  testimony,  outside  of  the  accom- 
plice testimony,  tending  to  connect  defend- 
ant with  the  commission  of  the  offense  cbar- 
ged."  We  are  not  laying  down  a  form  of 
charge,  but  we  are  stating  the  essential  ele- 
ments tbat  should  be  embodied  In  such  a 
charge. 

Appellant  also  complains  that  the  Judg- 
ment should  be  reversed  because  the  testi- 
mony of  the  accomplice  Is  not  corroborated 
by  other  testimony  which  tends  to  connect 
appellant  with  the  commission  of  said  of- 
fense. We  are  not  inclined  to  agree  with  ap- 
pellant In  this  contention.  But  the  very  fact 
that  the  outside  testimony  of  a  corroborative 
character  Is  questioned  affords  a  strong  rea- 
son why  the  court,  in  a  charge  on  accomplice 
testimony,  should  be  careful  to  present  such 
a  charge  fairly  and  without  In  the  least  as- 
suming the  truth  of  the  accomplice  evidence. 

For  the  error  discussed,  the  Judgment  is 
reversed  and  the  cause  remanded. 


ALBERT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
4,  1903.) 

ORIlUNAIi  LAW— FORGERY— INDICTMENT- 
VERDICT— SUFFICIENCY. 

1.  A  variance  in  an  indictment  for  forgery 
between  the  name  "H.  A."  L.  in  the  tenor 
clause  and  "H.  O."  L.  in  the  purpart  clause 
was  immaterial. 

2.  An  indictment  tor  forgery,  alleging  the  for- 
ged instrument  as  follows:  'El  Paso,  Texas, 
Nov.  6,  1902.  No.  First  National  Bank, 
pay  to  the  order  of  Henry  Albert  $15.00  Fif- 
teen oo/ioo  Dollars.  H.  A.  rx>ckwood" — was 
not  objectionable  on  the  ground  that  it  did  not 
create  a  pecuniary  obligation,  as  it  purported 
to  be  drawn  on  any  First  National  Bank  as 
well  as  the  First  National  Bank  of  El  Paso. 

3.  A  verdict  recitins:  "The  State  of  Texas 
vs.  Harry  Albert.  3,276.  We,  the  jury  in  the 
above  styled  and  numbered  case,  find  the  de- 
fendant, Harry  Albert,  guilty  as  charged  in  the 
second  count  of  the  indictment,  and  assess  his 
punishment  at  two  years  in  the  penitentiary," 
signed  and  dated,  was  not  objectionable  on  tlie 
ground  that  defendant  was  prosecuted  under 
the  name  of  "Henry"  Albert,  since  the  names 
"Henry"  and  "Harry"  are  synonymous,  and 
the  verdict  otherwise  suflBciently  identified  de- 
fendant as  the  person  charged  in  the  indict- 
ment, and  by  the  number  of  the  case  corre- 
sponding  with   the  number  of  the  indictment 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  A.  M.  Walthall,  Judge. 

Henry  Albert  was  convicted  of  forgery, 
and  be  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  The  second  count  of  the  in- 
dictment, under  which  appellant  was  con- 
victed, Is  as  follows:  "And  the  grand  Jurors 
aforesaid,  on  their  oaths  aforesaid,  do  further 
say  and  present  In  and  to  said  district  court 
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at  said  October  term,  1902,  thereof .  tbat  bere- 
tofore,  to  wit,  on  or  about  the  6th  day  o( 
November,  1002,  In  El  Paso  county,  Texas, 
Henry  Albert  did  then  and  there  without 
lawful  authority,  and  with  intent  to  Injure 
and  defraud,  unlawfully,  willfully  and  fraud- 
ulently did  malte  a  false  instrument  In  writ- 
ing, purporting  to  be  the  act  of  another,  to 
■wit,  purporting  to  be  the  act  of  H.  A  Lock- 
■wood,  a  fictltlouB  person.  ■  The  tenor  of  said 
false  Instrument  is  as  follows,  viz.:  'El  Paso, 
Texas,  Nov.  5,  1902.  No.  First  National 
Bank,  pay  to  the  order  of  Henry  Albert 
$15.00  flfteeen  oo/ooo  Dollars.  H.  A.  Look" 
wood.'  Against  the  peace  and  dignity  of  the 
state." 

Appellant  filed  a  motion  In  arrest  of  Judg- 
ment and  to  quash  the  Indictment,  because  it 
did  not  charge  any  offense;  that  there  was  a 
variance  between  the  name  "H.  A.  I^ock- 
wood"  in  the  tenor  clause  and  "H.  O.  Lock- 
wood"  In  the  purport  clause;  and  because,  if 
said  false  instrument  were  true,  it  did  not 
create  a  pecuniary  obligation,  inasmuch  as  it 
is  from  H.  A  Lockwood  to  the  "First  Na- 
tional Bank,"  and  purports  to  have  been 
]rawn  on  any  other  First  National  Bank  as 
well  as  the  First  National  Bank  of  El  Paso. 
We  do  not  think  any  of  these  objections  are 
well  taken,  but,  in  our  opinion,  the  indict- 
ment is  good. 

Appellant  also  insists  that  Judgment  can- 
not be  lenally  rendered  against  him,  because 
the  verdict  of  the  Jury  Is  insufficient.  The 
verdict  Is  as  follows:  "The  State  of  Texas  vs. 
Harry  Albert.  3,276.  We.  the  Jury  In  the 
above  styled  and  numbered  case.  And  the 
defendant,  Harry  Albert,  guilty  as  charged 
In  the  second  count  of  the  Indictment,  and 
assess  his  punishment  at  two  years  In  the 
penitentiary.  Gray  Jones,  Form.  Dec  2»th, 
1902."  We  believe  appellant's  objoctious  are 
hypercritical.  "Henry"  and  "Harry"  are 
synonymous,  being  one  and  the  same  name. 
Furthermore,  the  verdict  sufficiently  Identl- 
fles  defendant  as  the  one  charged  In  the  in- 
dictment In  the  second  count,  and  the  num- 
ber of  the  case  given  in  the  verdict  corre- 
sponds with  the  number  on  the  Indictment 
Appellant's  contentions  are  without  merit. 

No  error  appearing  In  the  record,  the  Judg- 
ment Is  affirmed. 


WRTGHT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

4,  1003.) 

CRIMINAL    LAW— APPHAli— RKCORD. 

1.  The  indictment,  charge,  and  sentence  be- 
ing in  conformity  with  law,  and  there  being  in 
the  record  neither  bill  of  exceptions  nor  state- 
ment of  facts,  a  conviction  cannot  be  disturbed. 

Appeal  from  District  Court,  Falls  County; 
gam  R.  Scott,  Jodge. 

Will  Wright  appeals  from  a  conviction. 
AfHrmed. 


Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  vras  convicted  of 
nighttime  burglary,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  11  years. 

There  is  neither  bill  of  exceptions  nor  state- 
ment of  facts  in  the  record.  Nor  does  the 
same  contain  a  motion  for  new  trial.  The  In- 
dictment, charge  of  the  court  and  sentence 
are  hi  conformity  with  law. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


OOYLE  V.  STATBL 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

4.  1903.) 

AFFRAY— SBU-DKFBNSBl-INSTRUCnONS. 

1.  Self-defense  is  available  as  a  defense  is  a 
prosecution  for  an  affray. 

2.  In  a  prosecution  for  an  affray,  where  evi- 
denre  was  introduced  showing  that  prosecutor 
advanced  on  defendant,  who  picked  up  a  stick 
to  defend  himself,  and  prosecutor  struck  him 
on  the  head  before  d^endant  did  anything,  it 
was  error  to  refuse  to  instruct  on  the  issue  of 
self-defense. 

Appeal  from  Dallas  County  Court;  TSA.  S. 
Lauderdale,  Judge. 

Will  Coyle  was  convicted  of  an  affray,  and 
appeals.    Reversed. 

W.  T.  Strange,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  an  affray,  and  his  punishment  assessed  at 
a  fine  of  $5;  hence  this  appeal. 

Appellant  complains  of  the  action  of  the 
court  refusing  to  give  a  charge  on  self-de- 
fense as  against  the  count  charging  him 
with  an  affray.  We  have  examined  the  rec- 
ord, and  find  that  the  information  contains 
two  counts— one  for  aggravated  assault,  and 
one  for  an  affray.  The  court  gave  a  charge 
on  self-defense  in  response  to  the  first  count 
on  aggravated  assault,  but  failed  to  give  a 
charge  on  self-defense  as  applicable  to  the 
second  count  on  affray,  although  a  chai'ge 
was  requested  by  appeiUint  on  this  subject 
The  verdict  is  general,  finding  appellant 
guilty,  and  assessing  his  punishment  at  a 
fine  of  $5.  Evidently  the  Jury  found  ap- 
pellant guilty  of  an  affray,  and  not  of  an 
aggravated  assault  The  state  contends  that 
the  charge  on  self-defense  Is  not  applicable 
to  an  affray,  and  cites  us  to  Pollock  v.  State, 
32  Tex.  Cr.  R.  29,  22  S.  W.  19.  We  have 
examined  said  case,  and  do  not  regard  It  as 
applicable  to  this  case,  or  as  deciding  that 
one  charged  with  an  affray  cannot  rely  on 
self-defense.  The  headnotes  are  misleading. 
The  opinion  itself  finds  that  self-defense  was 
not  an  issue  in  the  case,  and  that  defendant 
could  not  Justify  his  action  on  the  ground 
that  he  did  not  strike  the  first  blow.    We 

f  L  See  Affray,  vol.  t.  Cent.  Dig.  !(  6,  10,  U. 
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baye  examined  tbe  fttcts  of  that  case,  and, 
according  to  appellant's  own  testimony,  be 
did  not  fire  In  self-defense.  He  stated  tbat 
he  bad  to  fight  or  take  back  what  he  bad 
said,  having  applied  an  opprobrious  epithet 
to  the  prosecutor;  and  tbat  be  got  out  of  hla 
gig.  In  which  he  was  riding,  for  the  purpose 
of  fighting  the  other  party.  In  this  case  there 
was  a  quarrel  between  the  parties;  the  testi- 
mony for  the  state  showing  that  defendant 
occasioned  the  quarrel,  while  appellant's  tes- 
timony shows  that  prosecutor  brought  It 
at>out.  It  is  further  shown  that  the  prosecu- 
tor advanced  on  appellant,  and  when  be  saw 
him  coming  he  picked  up  a  stick  to  defend 
himself  with,  and  prosecutor  struck  him  on 
the  head  before  he  did  anything.  Under  the 
facts  of  this  case  we  think  It  should  have 
been  left  to  the  Jury,  under  appropriate  in- 
structions, to  say  whether  or  not  appellant 
acted  in  self-defenae  in  engaging  in  the  fight 
We  do  not  understand  that  a  person  charged 
with  an  affray  cannot  set  np  self-defense, 
and  defeat  the  prosecution,  If  he  maintains 
his  plea. 

The  Judgment  is  reversed,  and  tbe  canae 
remanded. 


BURROWS  V.  STATD.* 

'Court  of  Criminal   Appeals   of  Texas.     Feb. 
25,  1903.) 

MURDER— COPT  OP  INDICTMENT— FAILURE  TO 
FURNISH  ACCUSED— ARRrVAL  AT  VKRDICJT 
BY  LOT— INSTRUCTION  ON  MURDER  IN  FIRST 
DEGREE  —  HARMLESS  ERROR  —  MURDER  IN 
SECOND  DEGREE  —  SUFFICIBNCT  OF  BVI- 
DENCB. 

1.  It  is  too  late  after  verdict  to  complain 
that  the  statute,  giving  accused  the  right  to  a 
two-days  service  of  a  copy  of  the  indictment 
before  trial,   has   not  been  complied  with. 

2.  Where  jurors  in  a  prosecution  for  homi- 
cide, who  disagree  as  to  the  degree  of  crime, 
agree  that  U  on  a  ballot  they  concur  on  mur- 
der in  the  second  degree  a  low  penalty  shall 
be  assessed,  and  when  tbe  ballot  is  cast  up  it 
shows  that  all  have  voted  for  murder  in  the 
second  degree,  with  punishment  ranging  from 
B  to  50  years,  whereupon,  after  further  dis- 
cussion, they  determine  on  a  punishment  otlO 
years,  the  verdict  is  not  vitiated  as  having 
been  reached  by  lot. 

3.  In  a  prosecution  for  murder,  the  indict- 
ment charged,  as  one  method  of  killing,  a  beat- 
ing with  a  stick.  The  evidence  shows  that  ac- 
cused, after  firing  several  shots  into  the  body 
of  deceased,  one  of  which  penetrated  the  brain, 
took  a  large  walking  stick,  and  beat  deceased 
about  the  head.  Held,  that  an  instruction  au- 
thori^iing  a  verdict  of  murder  in  the  first  de- 
gree by  strilfing  with  a  stick  as  well  as  by 
shooting  was  not  reversible  error,  as,  even_  if 
deceased  were  already  dead  when  the  beating 
occurred,  accused  was  not  prejudiced. 

4.  In  a  prosecution  for  homicide,  any  error 
in  submitting  the  question  of  murder  in  the  first 
degree  is  rendered  harmless  by  a  verdict  of 
murder  in  the  second  degree. 

5.  In  a  prosecution  for  homicide,  the  evidence 
showed  that  accused  went  to  deceased's  house 
snd  shot  tbe  latter  while  lyiue  on  a  pallet  on 
the  gallery,  inflicting  at  least  four  wounds,  two 

•Rehearlner  denied  March  IS,  1903. 
%  4.  See  Criminal  Law,  vol.   1!>,  Cent  Dig.  t  WSt; 
Homicide,  vol.  26,  Cent.  Dig.  t  Tili. 


Of  which  were  necessarily  fatal,  one  of  the  bul- 
lets passing  through  the  brain.  Accused  then 
jumped  on  the  gallery,  seized  a  large  walking 
stick,  and  inflicted  on  deceased  several  heavy 
blows.  Held,  that  a  verdict  of  murder  in  tha 
second  degree  was  sustained  by  the  evidence. 

Appeal  from  District  Court,  Van  Zandt 
County;   T.  B.  Butler,  Judge. 

Joe  Burrows  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

T.  R.  Yantis,  for  appellant.  Howard  Mar- 
tin, Asat.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellanrs  punishment 
was  assessed  at  confinement  in  the  peniten- 
tiary for  a  term  of  10  years,  under  a  convic- 
tion of  murder  in  the  second  degree. 

The  first  bill  of  exceptions  was  reserved  to 
the  action  of  the  court  refusing  a  new  trial, 
on  the  ground  that  appellant  had  not  been 
served  with  a  certified  copy  of  the  Indict- 
ment, prior  to  being  placed  on  trial.  This 
matter  comes  too  late  after  conviction.  The 
statute  gives  to  accused  the  right  to  have 
two  days'  service  of  the  indictment  prior  to 
being  placed  on  trial,  In  order  tbat  be  may 
prepare  himself  for  trial,  and  file  written 
pleadings.  This  statute  was  enacted  for  tbe 
purpose  of  granting  time  to  the  accused  to 
prepare  for  trial.  After  having  gone  to  trial, 
without  urging  this  right,  and  after  hla  con- 
viction, this  statute  does  not  apply.  This 
does  not  constitute  a  reason  for  granting  new 
trial. 

It  is  also  contended  the  verdict  of  the  Jury 
was  arrived  at  by  lot  The  bill  of  exceptions 
shows  that  the  Jury  upon  their  retirement 
stood  four  for  murder  in  the  first  degree,  five 
for  murder  in  the  second  degree,  two  non- 
committal, and  one  for  manslaughter.  After 
some  deliberation,  the  two  Jurors  who  were 
noncommittal  agreed  with  the  one  who  stood 
for  manslaughter,  and  subsequently  agreed 
to  find  a  verdict  for  murder  in  the  second 
degree.  As  the  matter  thus  stood  they  re- 
Xwrted  to  the  court  the  fact  that  they  could 
not  agree.  The  court  sent  them  back  for 
further  deliberation.  After  their  second  re- 
tirement, each  Juror  wrote  on  a  slip  of  paper 
the  number  of  years  he  thought  appellant 
ought  to  serve  in  the  penitentiary,  "and  the 
agreement  was  that  if  the  Jury  agreed  on 
murder  in  the  second  degree,  a  low  penalty 
should  be  assessed,  and  when  said  ballot 
was  cast  up,  it  was  shown  that  all  the  Jurors 
had  voted  for  murder  in  the  second  degree, 
aud  they  ranged  from  5  to  50  years;  that  the 
Juror  who  voted  for  50  years  refused  to  come 
to  6  years;  and  the  Juror  for  5  years,  who 
was  originally  for  manslaughter,  agreed  to 
go  to  10  years;  and  the  verdict  was  thns 
found,  which  was  returned  into  court"  Un- 
der this  statement  we  do  not  believe  there  is 
any  evidence  showing  the  verdict  was  arriv- 
ed at  by  lot  The  only  agreement  shown  by 
this  statement  is  that  if  the  Jury  agreed  to 
find  appellant  guilty  of  murder-  in  tbe  second 
degree  then  they  should  assess  a  Ught  pen- 


Digitized  by 


Google 


the  vote  ehonld  be  (or  murder  In  tbe  second 
degree,  then  It  was  agreed  to  give  a  low  pen- 
alty.  There  was  no  penalty  agreed  npon 
nnder  this  agreement.  It  seemed  to  have 
been  the  subject  of  considerable  discussion 
after  they  had  agreed  upon  the  degree  of 
guilt 

Id  motion  for  new  trial  appellant  criticises 
that  portion  of  the  charge  In  which  murder 
In  the  first  degree  Is  submitted  for  the  con- 
sideration of  the  Jury,  In  this:  that  It  would 
authorize  the  jury  to  find  appellant  guilty  of 
murder  In  the  first  degree,  by  hitting  de- 
ceased, and  striking  him  with  a  stick  as  well 
as  by  shooting  with  a  pistol.  In  this  connec- 
tion, the  evidence  shows  that  appellant,  aft- 
er firing  Into  the  body  of  deceased  several 
pistol  shots,  took  a  large  walking  stick,  and 
beat  him  about  tbe  head,  and  perhaps  on 
the  body.  We  do  not  see  how  this  could 
have  injured  appellant,  even  had  tbe  verdict 
been  for  murder  in  the  first  degree.  If  ap- 
pellant had  already  killed  deceased  by  shoot- 
ing him  through  the  brain  with  a  pistol,  it 
could  not  have  Injured  him  in  the  slightest 
for  the  court  to  have  charged  as  it  did.  The 
beating  with  the  stick  was  one  of  the  means 
alleged  In  the  indictment.  If  deceased  was 
not  killed  by  the  pistol  shot,  and  the  beating 
with  the  stick  aided  in  bringing  about  the 
death,  tbe  charge  was  correct.  But  aside 
from  this,  it  is  not  necessary  to  discuss  the 
question,  because  appellant  was  acquitted  of 
murder  in  tbe  first  degree,  and  for  this  rea- 
son this  charge  ceased  to  be  an  element  In 
the  case. 

It  Is  contended  that  tbe  evidence  is  not 
sufficient.  We  are  of  opinion  the  verdict  Is 
remarkably  mild.  The  evidence  for  the  state 
showft  that  appellant  went  to  tbe  house  of 
deceased,  and  shot  bis  victim  to  deatb  while 
lying  upon  the  pallet  on  tbe  gallery,  inflicting 
at  least  four  wounds,  two  of  which  it  seems 
were  necessarily  fatal,  one  of  them  passing 
through  the  brain.  He  then  Jumped  on  the 
gallery,  seized  a  large  walking  stick,  belong- 
ing to  deceased,  and  Inflicted  on  bis  victim 
several  heavy  blows. 

The  Judgment  is  afilrmed. 


SEBASTIAN  v.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
2S,  1903.) 

LOCAL  OPTION  LAW— VIOLATION— IN8TRU0- 
TI0N8-BTIDBNCB. 
1.  Under  the  provisions  of  the  statute,  a  local 
option  law  is  pat  Into  operation  in  a  county  by 
the  orders  and  declarations  of  the  result  and 
of  tbe  proper  publication  thereof,  of  the  com- 
missioner'g  court,  and,  until  this  has  in  some 
way  been  attacked,  the  trial  conrt,  in  a  proee- 
runon  for  violating  such  law,  is  Justified  in 
informing  the  jury  that  tbe  law  is  in  force. 
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an  ezpeix,  wuo  aranK  some  oi  lae  nquor,  luai 
it  was  alcohol,  is  admissible. 

3.  In  a  prosecution  for  violating  the  local 
option  law,  where  the  proof  shows  that  the 
liquor  sold  was  alcohol,  it  la  not  necessary  to 
submit  a  special  charge  defining  intoxicating 
liquor  within  the  meaning  of  the  law,  as  there 
is  no  question  but  that  alcohol  is  intoxicating. 

4.  A  charge  that  alcohol  is  an  intoxicant  is 
not  on  the  weight  of  evidence. 

5.  In  a  prosecution  for  violating  the  local  op- 
tion law,  a  witness  testified  that  he  gave  de- 
fendant a  dollar  to  buy  witness  something  to 
drink;  that  defendant  said  he  would  try  to 
get  it,  and  shortly  returned  asd  told  witness 
he  coald  "find  it  by  some  barrels  by  the  bath- 
room"; that  he  went  back  there,  and  found 
two  small  bottles.  It  was  proved  that  the  liq- 
uor was  alcohol.  Defendant  rested  his  case 
on  the  testimony  of  the  state.  Bel4,  the  evi- 
dence was  sufficient  to  sustain  a  conviction. 

Appeal  from  Hale  County  Court;  W.  C. 
Mathes,  Judge. 

B.  E.  Sebastian  was  convicted  of  crime, 
and  appeals.     Afilrmed. 

Wilson  &  Kinder  and  H.  0.  Randolph,  (or 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  tbe  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $50  and  20 
days'  confinement  In  tbe  county  Jail. 

Exception  was  reserved  to  the  Introduc- 
tion of  tbe  order  of  tbe  commissioners'  court, 
under  and  by  virtue  of  which  the  election 
was  held;   also  tbe  order  of  said  court  de- 
claring the  result,  and  entry  by  the  coun- 
ty judge  certifying  the  result  of  said  elec- 
tion bad  been  published  for  four  successive 
weeks  in  the  Hale  County  Herald,  on  June 
13,  20,  and  27,  and  July  3,  1901.    This  entry 
by  the  coimty  Judge  was  made  on  tbe  lOtb 
of  July,  1901,  seven  days  after  tbe  last  day 
of  publication.    Tbe   objection    to   the   first 
I  two  orders  was  "because  local  option  did 
:  not  exist  In  the  county";    second,  that  tbe 
I  result  was  not  properly  published;  and,  third, 
!  said  order  "does  not  prohibit  the  sale  of 
liquor  by  every  one."    These  matters  have 
been  so  frequently  decided  that  we  deem  It 
hardly  necessary  to  discuss  them.    Tbe  com- 
missioners' court,  of  its  own  volition,  bad 
tbe  authority  to  order  tbe  election.    It  is  not 
necessary  to  incorporate.  In  tbe  order  declar- 
ing the  result,  exceptional  sales;    nor  tbe 
manner  In  which  these  sales  are  excepted 
from  the  provisions  of  the  law;  and  that  tbe 
law  was  published  tbe  proper  length  of  time 
la  made  certain  by  tbe  statement  of  the  coun- 
ty Judge  that  It  was  published  on  June  13th 
20tb,  and  27tb,  and  July  3d.    Tbe  certlflca 
of  this  fact  was  entered  on  tbe  minutes 
tbe  court  on  July  10, 1901.    Wherein  the  ■ 
llcatlon  was  not  for  four  successive  w 
or  tbe  proper  time  required  by  law, 
pointed  out  by  appellant  In  any  of 
tacks  upon  the  orders  of  tbe  cour 
simply  a  statement 
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The  conrt  charged  the  Jury  that  the  law 
was  In  force  In  the  county. '  Under  the  facta 
of  this  case,  this  was  correct.  Under  the 
provisions  of  the  statute,  the  law  was  put 
Into  operation  in  that  county  by  the  orders 
and  declarations  of  the  result  and  the  proper 
publication.  Until  this  has  been  in  some  way 
attacked,  the  court  is  Justified  in  luformlng 
the  Jury  that  the  law  is  In  force.  If  there 
had  been  an  attack  upon  the  legality  of  the 
election,  and  there  was  evidence  tending  to 
cast  doubt  upon  it,  or  to  raise  the  issue  as 
to  whether  the  law  was  properly  put  into 
effect  to  the  county,  the  court  would  have 
been  in  error  in  assuming  that  it  was  in 
operation;  and  in  such  an  event  it  should 
have  been  submitted  to  the  Jury,  under  prop- 
er instructions,  as  to  whether  or  not  it  was 
in  force.  But  that  rule  does  not  apply  here, 
nor  lias  it  since  Irish  v.  State,  34  Tex.  Cr. 
R.  130,  29  S.  W.  778. 

Hunsaker  was  permitted  to  testify  that 
"he  drank  some  of  the  stuff.  Mapes  brought 
It  from  some  place,  and  told  pie  he  had 
something  to  drink.  I  asked  lilm  what  it 
was,  and  he  told  me  it  was  alcohol;  told 
me  where  be  got  it,  and  I  drank  some  of  it" 
This  was  objected  to  because  Irrelevant,  im- 
material, and  hearsay,  and  made  In  the  ab- 
sence of  the  defendant.  The  bill  Is  confused 
and  uncertain  to  some  extent;  but  the  evi- 
dence shows  that  Mapes  bought  the  alcohol 
from  appellant,  and  immediately  carried  It 
over  to  Hunsaker,  and  himself,  Keith,  and 
Hunsaker  drank  a  pint  bottle  of  it  Mapes 
testified  this  was  the  identical  alcohol  or 
liquor  that  he  bought  from  appellant,  and 
that  he  Immediately  carried  It  to  Hunsaker, 
and  the  parties  mentioned  drank  it.  Hun- 
saker seems  to  have  been  placed  upon  the 
stand  to  prove  that  It  was  alcohol;  that  was 
the  force  and  point  of  his  testimony.  While 
this  might  be  said  to  be  matters  occurring 
between  Hunsaker  and  Mapes,  at  the  same 
time  this  alcohol  was  identified  as  being  that 
purchased  from  defendant;  and  the  state 
was  seeking  to  prove  its  intoxicating  proper- 
ties. This  objection  would  be  more  to  the 
weight  than  to  the  admissibility  of  the  tes- 
timony. Unquestionably  the  evidence  of  »n 
expert  could  have  been  used,  if  he  analyzed 
the  liquor  and  testified  in  regard  to  the 
result  reached  by  the  analysis.  How  expert 
Hunsaker  may  have  been,  'he  testified  that 
it  was  alcohol.  While  it  may  not  have  been 
as  cogent  as  that  of  an  expert,  or  may  have 
been  more  so,  according  to  the  belief  of  the 
Jury,  still  it  was  admissible  to  prove  that  the 
liquor  bought  by  Mapes  was  intoxicating. 
As  before  stated,  it  was  unquestionably  iden- 
tified as  the  liquor  sold  by  appellant  to 
Mapes.  We  think  this  testimony  was  prop- 
erly admitted. 

A  special  charge  was  asked  defining  intox- 
icating liquors  within  the  meaning  of  the 
law;  that  is,  "such  as  intended  for  use  as  a 
beverage,  or  is  capable  of  being  so  used, 
which   contains  alcohol,  either  obtained  by 


fermentation  or  by  the  additional  process  of 
distillation,  in  such  proportion  that  it  would 
produce  intoxication  when  taken  in  such 
quantltiea  as  may  practically  be  drank;  and. 
unless  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  liquor  sold  by 
the  defendant  comes  within  tlie  above  def- 
inition, you  will  find  defendant  not  guilty." 
It  was  not  necessary  to  give  thia  charge,  as 
there  is  no  question  that  alcohol  is  Intoxicat- 
ing; and  the  proof  shows  that  the  liquor  sold 
by  appellant  to  Mapes  was  alcohol.  How- 
ever, the  court  did  charge  the  Jury  that  al- 
cohol was  an  intoxicant  We  believe  the 
court  was  correct;  and  such  charge  was  not 
upon  the  weight  of  evidence. 

The  court  was  also  requested  to  diarge  the 
Jury,  if  they  should  believe  tliat  defendant 
purchased  intoxicating  liquors  for  Mapes, 
or  acted  as  the  agent  of  said  Mapes  In  the 
purchase  of  the  totoxicants,  they  would  find 
him  not  guilty.  This  might  be  a  proper 
charge  under  a  statement  of  facts  .luggesting 
that  issue,  but  there  is  nothing  in  tills  rec- 
ord Indicating  appellant  bought  the  alcohol 
from  anybody.  Appellant  did  not  see  proper 
to  take  the  stand  in  his  own  behalf,  and 
rested  his  case  upon  the  testimony  of  the 
state.  Mapes  testified  that  be  gave  appel- 
lant $1  with  which  to  buy  him  sometUiug 
to  drink,  and  asked  appellant  if  he  could  get 
it  for  him.  He  said  that  he  would  try,  but 
did  not  know  whether  he  could  or  not.  He 
went  out,  and  came  back  after  a  short  time, 
and  "told  me  that  I  would  find  It  by  some 
barrels  by  the  bathroom.  I  went  back  there. 
and  found  two  small  botUes.  I  think  they 
were  half-pint  bottles.  I  took  them  over  to 
Hunsaker's  place  of  business,  and  Hunsaker. 
Fred  Keith,  and  myself  drank  one  of  the 
bottles.  I  think  it  was  alcohol  in  the  bot- 
Ues." We  do  not  believe  this  evidence  sug- 
gested appellant  bought  the  intoxicants. 

The  evidence  is  sufficient  to  sustain  the 
verdict  of  the  Jury  and  the  Judgment  is  af- 
firmed. 


WILKERSON   V.    STATE. 

(Court  of   Criminal  Appeals  of  Texas.     Feb. 
11,  1903.) 

GAMING— STATUTES— PLACE  —  HOTEL  —  XEGA- 
TIVING  FACT  OP  PRIVATE  RESIDENCE. 
1.  Pen.  Code.  art.  379,  as  amended  by  Act* 
27th  Log.  c.  22,  p.  26,  enacts  that  if  any  per- 
son shall  play  at  any  game  with  cards  at  anr 
house  (or  retailing  spirituous  liquor,  store- 
house, tavern,  inn,  or  other  public  house,  or  to 
any  street,  highway,  or  other  public  place,  or 
at  any  place  except  a  private  residence  occupinl 
by  a  family,  he  shall  oe  fined.  Betd,  that  the 
phrase  "any  place  except  a  private  rcsidenc* 
occupied  by  a  family"  does  not  relate  to  th? 
previous  proyisions,  and  an  indictment  char- 
ging gaming  at  a  hotel  is  sufflcieDt,  though  it 
does  not  negative  the  fact  that  the  game  was 
in  a  private  residence. 

Appeal  from  Dallas  County  Court;    Bd.  S. 
Lauderdale,  Judge. 
Pat  Wilkerson  was  convicted  of  gaming. 
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and  be  appeals.     AfSrmed.     Rehearing  de- 
nied. 

Miller  &  Fouraker,  for  appellant.  Bobt 
A.  John,  ABst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  charging  part  of 
the  indictment  under  which  appellant  was 
conylcted  alleges  that  he  "did  unlawfnlly 
play  at  a  game  with  cards  in  a  public  place, 
to  wit,  a  room  in  the  St  George  Hotel  build- 
ing, then  and  there  occupied  and  used  for  the 
purpose  of  gaming."  It  is  contended,  under 
article  379,  White's  Ann.  Pen.  Code,  as 
amended,  that  this  indictment  is  not  sufil- 
clent,  because  it  fails  to  negative  the  fact 
that  the  game  of  cards  was  in  a  private  resi- 
dence. The  amended  article  reads  as  fol- 
lows: "If  any  person  shall  play  at  any  game 
with  cards  at  any  house  for  retailing  spirit- 
uous liquor,  storehouse,  tavern,  inn  or  other 
public  house,  or  in  any  street,  highway,  or 
otber  public  place,  or  in  any  outhouse  where 
people  resort,  or  at  any  place  except  a  pri- 
vate residence  occupied  by  a  family,  be  shall 
be  fined."  The  contention  is  that  the  expres- 
sion, "or  at  any  place  except  a  private  resi- 
dence occupied  by  a  family,"  relates  to  and 
qualifies  all  the  provisions  of  the  article. 
This  article  prohibits  gaming  In  four  differ- 
ent sections— at  public  places,  such  as  bouses 
for  retailing  spirituous  liquor,  storehouse, 
tavern,  inn,  and  otber  public  bouses;  or  any 
street,  highway,  or  other  public  place;  or  in 
an  outhouse  wbere  people  resort;  or  at  any 
place  except  a  private  residence.  The  latter 
clause  is  simply  to  cover  all  other  places  not 
enumerated  in  the  three  previous  subdivi- 
sions, and  does  not  apply  to  and  qualify  the 
previous  subdivision.  Appellant  was  Indict 
ed  under  the  first  clause  of  this  statute,  and 
Comer's  Case,  26  Tex.  Cr.  App.  509,  10  S. 
W.  106,  Is  In  point.  Therefore  we  are  of 
opinion  that  the  indictment  is  sufficient 
Hodges  V.  State  (decided  at  present  term)  72 
S.  W.  179.  This  Is  the  only  question  present- 
ed for  revision. 

There  being  no  error  In  the  record,  the 
Judgment  is  affirmed. 

On  Rehearing. 

(March  18,  1903.) 

On  a  former  day  of  this  term  the  Judgment 
herein  was  affirmed.  The  only  question  dis- 
cussed was  the  sufficiency  of  the  indictment 
We  are  now  asked  to  review  the  original 
opinion  sustaining  the  Indictment,  urging  er- 
ror In  so  doing  tinder  the  act  approved 
March  12,  1901,  on  page  26,  c.  22,  Acts  27th 
Leg.  Article  370,  White's  Ann.  Pen.  Code, 
was  so  amended  by  said  Legislature  to  read 
as  follows:  "If  any  person  shall  play  at  any 
game  of  cards  at  any  bouse  for  retailing  spir- 
ituous liquors,  store  house,  tavern,  inn,  or 
otber  public  house,  or  In  any  street,  highway 
or  other  public  place,  or  in  any  outhouse 
wbere  people  resort,  or  at  any  place  except  a 
private  residence  occupied  by  a  family;  or 


If  any  person  shall  bet  or  wager  any  money 
or  other  tbhig  of  value,  or  representative  of 
either,  at  any  game  of  cards,  except  in  a  pri- 
vate residence  occupied  by  a  family,  and  the 
provisions  of  this  act  that  permit  gaming  in 
a  private  residence  shall  not  apply  in  case 
such  residence  is  one  commonly  resorted  to 
for  the  purpose  of  gaming,  be  shall  t>e  fined 
not  less  than  ten  nor  more  than  twenty  five 
dollars."  Article  381:  "In  prosecutions  un- 
der the  two  preceding  articles  It  shall  not  be 
necessary  for  the  state  to  prove  that  any 
money  or  article  of  value,  or  the  representa- 
tive of  either,  was  bet  at  such  game  when 
the  prosecution  is  for  playing  cards  at  a 
house  for  retailing  spirituous  liquors,  store 
bouse,  tavern,  inn,  or  any  otber  public  place, 
or  In  any  street,  highway,  or  other  public 
place,  or  In  any  outhouse  where  people  re- 
sort, or  at  any  place  except  a  private  resl- 
deuce  occupied  by  a  family:  provided,  that 
nothing  In  this  title  shall  be  so  construed  as 
to  prevent  the  playing  of  any  gome  for 
amusement  at  a  private  residence  occupied 
by  a  family."  The  contention  of  appellant  is 
that  In  the  first  portion  of  article  379  the 
clause  "at  any  place  except  a  private  resi- 
dence occupied  by  a  family"  enters  into  and 
forms  a  part  of  the  definition  of  the  preced- 
ing clause  of  said  article,  and,  that  being 
true,  it  is  necessary,  wherever  the  indictment 
charges  the  playing  of  cards  at  a  house  for 
retailing  spirituous  liquors,  storehouse,  tav- 
ern. Inn,  public  house,  etc.,  the  Indictment 
must  also  negative  the  fact  that  it  is  a  pri- 
vate residence  occupied  by  a  family.  We 
have  carefully  reviewed  this  matter  In  the 
light  of  the  authorities,  and  are  more  fully 
convinced  that  the  original  opinion  is  correct 
and  appellant's  contention  erroneous.  We 
think  this  Is  manifest  from  reading  the  sub- 
sequent portion  of  said  article  with  reference 
to  betting  at  these  places,  as  well  as  the 
matters  mentioned  In  article  381,  quoted 
above.  If  appellant's  contention  is  correct 
then  every  indictment  under  article  379  with 
reference  to  playing  cards  at  a  house  for  re- 
tailing spirituous  liquors,  storehouse,  tavern. 
Inn,  or  other  public  houses,  or  any  street, 
highway,  and  other  public  places,  or  any  out- 
bouse  where  people  resort,  must  negative  the 
exception  that  these  various  places  are  not 
private  residences  occupied  by  a  family.  It 
occurs  to  us  that  the  mere  statement  of  this 
portion  of  the  article  negatives  the  idea  that 
the  latter  clause,  "or  at  any  other  place  ex- 
cept a  private  residence  occupied  by  a  fam- 
ily," enters  into  the  preceding  clauses  of  the 
statute.  For  instance.  If  a  party  was  char- 
ged with  playing  at  an  outhouse  where  peo- 
ple resort,  it  would  be  necessary  to  negative 
tbe  fact  that  said  outhouse  was  a  residence 
occupied  by  a  family.  A  great  deal  has  been 
written  in  regard  to  tbe  question  of  negativ- 
ing in  Indictments  the  exceptions  contained 
In  articles  denouncing  penal  offenses. 

"Text-writers  and  courts  of  Justice  have 
sometimes  said  that.  If  the  exception  Is  in  the 
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enacting  clause,  the  party  pleading  must  sliow 
that  the  accused  Is  not  within  the  exception, 
bat,  where  the  exception  is  in  a  subsequent 
section  or  statute,  that  the  matter  contained 
in  the  exception  is  matter  of  defense,  and 
must  be  shown  by  the  accused.  Undoubt- 
edly, that  rule  will  frequently  bold  good,  and 
in  many  cases  prove  to  be  a  safe  guide  In 
pleading;  but  it  Is  clear  that  it  is  not  a 
universal  criterion,  as  the  words  of  the  stat- 
ute defining  the  offense  may  be  so  entirely 
separable  from  the  exception  that  all  the 
Ingredients  constituting  the  offense  may  be 
acpurntely  and  clearly  alleged  without  any 
reference  to  the  exceptions.  Cases  have  also 
arisen,  and  others  may  readily  be  supposed, 
where  the  exception,  though  in  a  subsequent 
clause  or  section,  or  even  in  a  subsequent 
statute.  Is  nevertheless  clothed  in  such  lan- 
guage, and  is  80  Incorporated  as  an  amend- 
ment with  the  words  antecedently  employe^ 
to  define  the  offense,  that  it  would  be  impos- 
sible to  frame  the  actual  statutory  charge  in 
the  form  of  an  indictment  with  accuracy,  and 
the  required  certainty, .  without  an  allegation 
showing  that  the  accused  was  not  within  the 
exception,  contained  in  the  subsequent  clause, 
section,  or  statute.  Obviously,  such  an  ex- 
ception must  be  pleaded,  as  otherwise  the  in- 
dictment would  not  present  the  actual  statu- 
tory accusation,  and  would  also  be  defective 
for  the  want  of  clearness  and  certainty.  Sup- 
port to  these  views  is  found  in  many  cases 
where  the  precise  point  was  well  considered. 
Much  consideration  was  given  to  the  subject 
in  the  case  of  Commonwealth  v.  Hart,  11 
Cush.  130,  where  it  is  said  that  the  rule  of 
pleading  a  statute  which  contains  an  excep- 
tion is  the  same  as  that  applied  in  pleading  a 
private  instrument  of  contract;  that  if  such 
an  instrument  contains  In  it,  first,  a  general 
clause,  and  afterwards  a  separate  and  distinct 
clause,  which  has  the  effect  of  taking  out  of 
the  general  clause  something  that  otherwise 
would  be  Included  in  it,  a  party  relying  upon 
the  general  clause  in  pleading  may  set  out 
that  clause  only,  without  noticing  the  sep- 
arate and  distinct  clause  which  operates  as 
an  exception;  but,  if  the  exception  Itself  Is 
incorporated  in  the  general  clause,  then  the 
party  relying  on  'the  general  clause  must,  In 
pleading,  state  the  general  clause,  together 
with  the  exception,'  which  appears  to  be 
correct;  but  the  reasons  assigned  for  the 
alternative  branch  of  the  rule  are  not  quite 
satisfactory,  as  they  appear  to  overlook  the 
important  fact  in  the  supposed  case  that  the 
exception  Itself  is  supposed  to  be  Incorporated 
in  the  general  clause.  Commentators  and 
judges  have  sometimes  been  led  into  error 
by  supposing  that  the  words  'enacting  clause,' 
as  frequently  employed,  mean  the  section  of 
the  statute  defining  the  offense,  as  contradis- 
tinguished from  a  subsequent  section  in  the 
same  statute,  which  is  a  misapprehension  of 
the  term,  as  the  only  real  question  in  the  case 
18  whether  the  exception  is  to  be  incorporat- 
ed with  the  substance  of  the  clause  defining 


the  offense  as  to  constitute  a  material  part 
of  the  description  of  the  acts,  omission,  or 
other  ingredients  which  constitute  the  of- 
fense. Such  an  offense  must  be  accurately 
and  clearly  described,  and,  if  the  exception 
is  so  incorporated  with  the  clause  describ- 
ing the  offense  that  it  becomes  in  fact  a 
part  of  the  description,  then  it  cannot  be 
omitted  in  the  pleading,  but,  if  it  is  not 
so  incorporated  with  the  clause  defining  the 
offense,  then  it  Is  matter  of  defense,  and  must 
be  shown  by  the  other  party,  though  it  be  in 
the  same  section,  or  even  In  the  succeeding 
sentence."  This  quotation  is  from  U.  S.  r. 
Cook,  IT  Wall.  168,  21  L.  Ed.  538,  opinion 
delivered  by  Justice  Clifford.  From  the  same 
opinion  we  quote:  "With  rare  exceptions, 
offenses  consist  of  more  than  one  ingredient, 
and  in  some  cases  of  many,  and  the  rule  is 
universal  that  every  ingredient  of  which  the 
offense  is  composed  must  be  accurately  and 
clearly  alleged  in  the  indictment,  or  the  in- 
dictment will  be  bad,  and  may  be  gnashed 
on  motion,  or  the  judgment  may  be  arrested, 
or  be  reversed  on  error."  Page  174,  17  WalL, 
and  21  L.  Ed.  538.  Archlbold's  Cr.  Plead, 
asth  Ed.)  64;  State  v.  Abbey,  29  Vt.  CO. 
67  Am.  Dec.  754;  1  Bishop  Cr.  Proc.  (3d  Ed.) 
i  636,  subsecs.  2  and  3.  A  prima  facie  case 
must  always  be  stated  mider  the  law;  and 
It  is  not  so  much  the  location  of  the  excep- 
tion as  It  Is  the  effect  upon  the  deflnitloD  of 
the  offense.  State  v.  Abbey,  29  Vt  60,  67 
Am.  Dec.  754;  Moeely  v.  State,  18  Tex.  Appi 
311;   Blasdell  v.  State,  6  Tex.  App.  263. 

Referring  to  the  first  portion  of  article  379 
of  our  Penal  Ck>de,  as  amended  by  the  Acts 
of  the  27th  Legislature,  supra,  we  find  that 
the  offense  of  playing  at  any  game  of  cards 
may  be  committed  in  which  such  game  is 
played  in  a  house  for  retailing  spirituous 
liquors,  storehouse,  tavern,  inn,  or  other  pul>- 
lic  house,  or  it  may  be  committed  by  such 
playing  in  any  street,  highway,  or  other 
public  place,  or  It  may  be  committed  In  any 
outhouse  where  people  resort,  or  it  may  be 
committed  at  any  place  except  a  private  res- 
idence occupied  by  a  family.  So  a  violation 
may  be  had  under  this  portion  of  the  article 
in  any  manner  or  by  any  of  the  means  indi- 
cated, and  the  language  seems  to  be  all  suf- 
ficiently clear  to  show  that  the  offense  could 
be  committed  in  either  of  the  named  sub- 
divisions of  this  portion  of  the  article  with- 
out reference  to  either  of  the  others.  For 
instance,  the  playing  of  the  game  of  cards 
at  a  house  for  retailing  spirituous  liquors  is 
independent  of  the  playing  at  a  g^ime  of 
cards  at  an  outhouse  where  people  resort 
So  the  playing  at  a  house  for  retailing  splr^ 
ituous  liquors  is  an  independent  offense,  with- 
out any  connection  with  the  streets,  high- 
ways, or  other  public  place;  and  it  Is  not 
necessary  under  these  circumstances  to  al- 
lege that  either  or  all  of  these  places  are 
not  private  residences  occupied  by  families. 
The  latter  clause,  "or  at  any  place  except  a 
private  residence  occupied  by  a  family,"  is 
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the  last  clause  in  tbls  portion  of  tbts  article, 
and  does  not  enter  Into  the  definition  of  any 
of  the  previous  clauses  of  this  portion  of  said 
article.  After  prohibiting  the  game  in  the 
different  places  and  under  the  circumstances 
mentioned,  there  Is  the  general  clause,  cover- 
ing all  games  at  cards  when  played  at  any 
other  place  than  those  mentioned  before,  ex- 
cept at  a  private  residence  occupied  by  a 
family.  In  other  words,  that  this  latter 
clause  with  reference  to  playing  at  a  private 
residence  occupied  by  a  family  was  intended 
to  cover  all  places  not  previously  prohibited. 
If  appellant's  contention  is  correct,  then  If 
a  party  is  charged  with  playing  cards  at  a 
bouse  for  retailing  spirituous  liquors,  such  as 
a  saloon,  the  indictment  would  necessarily 
bare  to  negative  the  fact  that  the  saloon 
was  not  a  private  residence  occupied  by  a 
family.  It  occurs  to  us  that  this  clause  with 
reference  to  private  residences  has  no  con- 
nection with  the  definition  of  that  portion  of 
the  offense  which  prohibits  the  playing  at 
houses  for  retailing  spirituous  liquors  any 
more  than  it  does  to  playing  in  a  street,  or 
highway,  or  at  an  outhouse  where  people  re- 
sort. In  otiier  words,  that  portion  of  the 
statute  which  prohibits  the  playing  at  cards 
at  any  other  place  than  a  private  residence 
occupied  by  a  family  constitutes  an  offense 
-witliin  itself,  and  does  not  enter  into  any  of 
the  preceding  portions  or  clauses  of  this  por- 
tion of  the  article. 

If,  as  contended  by  appellant,  tjiere  are  but 
few  hotels,  if  any,  that  do  not  form  the  res- 
Id -nee  of  one  or  more  private  families,  either 
-  '  (.he  proprietor  of  the  hotel,  or  families 
wiio  take  board  in  such  hotel,  this  being 
true,  it  would  be  necessary  to  plead  the  nega- 
tion and  negative  the  exception.  It  would 
necessarily  follow  that  a  violation  of  the  law 
could  not  be  had  in  any  hotel  where  a  pri- 
vate family  resided,  and  the  fact  that  one 
or  more  of  the  rooms  of  a  hotel  are  occu- 
pied by  a  private  family  would  necessarily 
defeat  that  portion  of  the  statute  which  in- 
hibits playing  In  such  hotels.  This  would 
lead  to  absurdities,  and  defeat  the  plain  pro- 
visions of  the  statute.  If,  in  fact,  these 
rooms  of  the  hotel  should  be  occupied  by  a 
family  as  a  private  residence,  then  there  could 
be  no  violation  of  the  law,  under  this  statute, 
by  card  playing  In  any  portion  of  the  hotel. 
A  private  residence  occupied  by  a  family 
docs  not  mean  a  hotel,  does  not  mean  a  sa- 
loon, does  not  mean  a  public  street  or  high- 
way, nor  an  outhouse  where  people  resort. 
Therefore  the  clause  with  reference  to  pri- 
vate Residence  occupied  by  a  family  does 
not  enter  into  the  definition  of  tbe  previous 
portions  of  tbe  statute,  wherein  It  defines 
and  punishes  card  playing  at  the  different 
places  mentioned.  It  is  an  independent 
clause,  set  out  in  tbe  definition,  and  Is  com- 
plete within  itself,  without  reference  to  the 
other  clauses,  and  the  other  clauses  are  com- 
plete within  themselves  without  reference  to 
a   prlvat*  twidence  occupied  by  a  family. 


We  are  more  thoroughly  satisfied  the  original 
opinion  is  correct  and  appellant's  contention 
is  error. 
The  motion  tot  rehearing  is  overruled. 


CATLING  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
4,  1908.) 

HOMICIDB-A88AOLT   WITH    INTENT   TO   MUR- 
DER—SIMPLE  ASSAULT— EVIDENCE- 
SUBMISSION  OF  ISSUE. 

1.  Accused,  convicted  of  assault  with  Intent 
to  murder,  testified  that  when  he  shot  at  the 
prosieouting  witness  he  shot  over  him  to  scare 
him  off,  but  did  not  mean  to  hit  him;  that  he 
was  ri|:ht  at  the  witness'  shoulder,  and  could 
have  bit  him  had  he  wanted  to.  He  also  tes- 
tified, in  support  of  a  plea  of  self-deteuse,  that 
he  thought  uie  witness  was  going  to  kill  him. 
as  witness  threw  up  his  hand  and  accused 
thought  he  had  a  pistol.  Held,  that  the  ques- 
tion of  simple  assault  should  have  been  submit- 
ted to  the  jury,  notwithstanding  any  discrep- 
anry  in  accused's  testimony. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  W.  Poindexter,  Judge. 

Sam  Catling  was  convicted  of  assault  with 
intent  to  murder,  and  appeals.    Reversed. 

P.  B.  Ward  and  O.  T.  Plummer,  for  .np- 
pellant.  Howard  Martin,  Asst  Atty.  Gen., 
and  Mason  Cleveland,  Co.  Atty.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  five  years;  hence 
this  appeal. 

There  are  a  number  of  assignments  of  er- 
ror, but  none  that  require  notice,  save  one. 
Appellant  in  paragraph  10a  of  bis  motion 
for  new  trial  excepts  to  the  action  of  the 
court  falling  to  charge  on  simple  assault, 
claiming  that  bis  own  evidence  presented 
this  Issue,  and  the  court  sboolfi  have  charged 
in  response  thereto.  We  have  examined  the 
record  with  reference  to  appellant's  testi- 
mony, and  find  upon  this  point  that  he  testi- 
fied as  follows:  "When  I  shot,  I  shot  over 
him.  I  did  not  mean  to  bit  him;  I  want(>(l 
to  scare  him  off.  I  was  right  over  his 
shoulder,  and  could  have  hit  him  had  I 
wanted  to,  as  be  was  close  enough  for  me  to 
put  my  pistol  right  to  his  shoulder."  True, 
appellant  relied  on  self-defense;  he  also  tes- 
tified "that  I  thought  Mr.  Dees  was  going  to 
kill  me  at  the  time  I  shot;  that  Dees  threw 
up  his  band,  and  I  thought  he  had  a  pistol." 
Yet  we  take  It,  from  bis  testimony,  that  the 
question  of  simple  assault  is  clearly  raised; 
and  It  was  the  duty  of  tbe  court  to  present 
this  phase  of  the  case.  It  may  not  accord 
with  appellant's  plea  of  self-defense  and  with 
other  portions  of  his  testimony,  but  ho  testi- 
fied distinctly  and  emphatically  that  he  did 
not  shoot  at  appellant,  but  shot  his  pistol  In 
order  to  frighten  him.  The  court  may  not 
have  believed  this,  because  it  did  not  accord 
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with  other  portions  of  bis  testimony,  bat  It 
was  the  province  of  the  Jury,  and  not  the 
court,  to  pass  upon  this  Issue. 

Accordingly,  we  hold  ttiat  the  error  com- 
plained of  is  well  taken;  and  the  Judgment  la 
reversed  and  tbe  cause  remanded. 


PLEMONS  V.  STATE 

(Coort  of  Criminal  Appeals  of  Texas.     March 
4,   1903.) 

FOROBRT— CHARACTER   OF   INSTRUMENT— DB- 

FENSE— CLAIM  AGAINST   PROSBCO- 
TOR— INSTRUCTIONS. 

1.  An  instrument  in  the  following  terms: 
"October  20  Mr.  W.  J.  Claybrook,  pleas  pay 
to  Joe  Plemons  EUght  Dollars  an  fifty  cents 
$8.50  fore  I.  A.  Butler"— can  be  tbe  subject  of 
forger.v. 

2.  Where,  in  a  prosecution  for  foretty,  the 
court,  in  defining  the  crime  and  applying  the 
law  to  the  facts,  instructed  the  jury  as  to  the 
necessity  to  show  an  intent  to  injure  or  de- 
fraud, it  was  not  error  to  omit  this  In  an  in- 
termediate part  of  the  charge  instructing  that 
defendant  was  guilty  if  he  forged  the  mstru- 
ment  with  intent  to  obtain  the  money  therein 
specified. 

3.  It  is  no  defense  to  a  prosecution  for  for- 
gery that  when  the  accused  signed  prosecutor's 
name  to  the  instrument,  which  purported  to  be 
an  order  for  money  on  a  third  party,  prosecutor 
was  owing  him  money,  and  he  only  took  this 
method  to  collect  the  debt. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  W.  Polndexter,  Judge. 

Joe  Plemons  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 

J.  B.  Warren,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  Gen.,  and  Mason  Cleveland, 
Co.  Atty.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery,  and  his  punishment  assessed 
at  confinement  in  tlie  penitentiary  for  a  term 
of  two  years. 

In  our  opinion,  tbe  instrument  set  out  In 
the  indictment  is  the  subject  of  forgery.  It 
is  as  follows:  "October  20  Mr.  W.  J.  Clay- 
brook,  pleas  pay  to  Joe  Plemons  Eight  Dol- 
lars an  fifty  cents  ?8.50  fore  I.  A.  Butler." 
This  Is  the  original  Instrument,  without  in- 
nuendoes, which,  however,  are  properly  set 
forth  in  the  Indictment  Under  Hendricks  v. 
State,  26  Tex.  App.  176,  9  S.  W.  555,  8  Am. 
St.  Rep.  463,  this  instrument  can  be  made 
the  basis  of  forgery,  and,  as  alleged,  we 
think  the  indictment  is  sufficient. 

In  the  motion  for  new  trial  the  following 
portion  of  the  court's  charge  is  criticised: 
"If  in  fact  defendant,  as  alleged,  did,  without 
lawful  authority  from  said  Butler,  make  and 
write  the  order  set  out  and  described  In  the 
indictment,  and  sign  the  name  of  I.  A.  Butler 
thereto,  with  Intent  then  and  there  to  obtain 
the  amount  of  money  therein  specified  from 
the  said  Claybrook  upon  said  order,  then  be 
would  be  guilty  of  forgery,  whether  said  But- 
ler wiis  at  the  time  indebted  to  him  or  not, 


1  S,  See  Forgery,  vol.  O,  Cent.  Dig.  |  M. 


and  altbongb  defendant  may  have  thought 
that  he  could  collect  his  debt  In  no  other 
way."  It  Is  contended  this  is  a  charge  upon 
the  weight  of  evidence,  and  is  defective  In 
that  It  falls  to  insert  In  the  proper  connection 
the  Intent  to  injure  or  defraud.  We  cannot 
agree  with  this  contention.  Tbe  cliarge  both 
before  and  Immediately  following  tbe  excerpt 
fully  called  the  attention  of  the  Jury  to  that 
phase  of  the  law  which  requires  the  intent  to 
injure  and  defraud.  It  is  given  In  tCe  defini- 
tion of  forgery  as  well  as  In  tbe  application 
of  tbe  law  to  the  facts  which  authorized  tbe 
Jury  to  convict  or  acQuit. 

Appellant  contends  be  should  have  had  a 
charge  to  the  effect,  if  he  did  not  Intend  to 
injure  or  defraud  at  tbe  time  of  making  the 
order,  but  only  used  and  adopted  that  means 
of  collecting  his  debt  from  I.  A.  Butler,  be 
should  be  acquitted.  Butler  denied  owing 
lilm  anything.  They  were  brothers-in-law; 
Butler  a  married  man.  and  appellant  a  16 
year  old  boy,  who  had  been  working  for  But- 
ler several  months.  Appellant  says  that  But- 
ler had  treated  him  badly  In  not  settling  with 
him  fairly  and  honestly;  that  he  agreed  to 
pay  him  45  cents  per  100  for  picking  cotton. 
75  cents  per  day  for  gathering  com.  and  at 
the  same  rate  for  other  work  be  did  at>out 
tbe  premises,  and  to  give  him  money  with 
which  to  return  to  bis  home  in  the  Indian 
Territory.  Appellant's  mother  testified  as  to 
the  terms  of  the  agreement,  and  that  Bntler 
insisted  she  should  leave  her  son  with  him 
for  the  purposes  Indicated,  and  she  did  so. 
Appellant  says  he  and  his  sister,  Mrs.  Butler, 
went  over  the  books  of  Butler  about  two 
weeks,  or  such  a  matter,  before  he  left  But- 
ler's, and  at  that  time  Butler  owed  htm  $7. 
and  that  his  work  subsequent  to  that  time 
fully  covered  the  remaining  $1.50.  However. 
Butler  denies  this,  and  says  when  his  brotb- 
er-In-law  left  he  (defendant)  was  owing  him 
50  cents,  but  he  gave  him  an  order  for  $1.50 
on  Claybrook.  Appellant  admits  signing  the 
instrument,  but  says  be  liad  no  intention  of 
committing  forgery  or  of  injuring  any  one: 
that  his  Idea  was  be  could  In  this  manner  col- 
lect his  money  from  Butler;  that  he  was 
afraid  to  dispute  the  account  while  talking 
with  Butler,  for  fenr  he  would  Jump  on.  kick, 
and  beat  him.  We  do  not  believe,  under  the 
facts,  appellant  was  entitled  to  a  charge  re- 
lieving him  of  the  intent  to  defraud,  ander 
the  Instrument  which  forms  the  basis  of  this 
prosecution.  If  appellant's  order  was  direct- 
ed or  could  have  been  directed  exclusively 
against  the  property  of  Butler,  it  would  have 
presented  a  very  nice — perhaps  close — gnes- 
tion,  and  one  probably  that  might  have  re- 
quired very  serious  consideration.  This  is  ' 
true  ta  regard  to  cases  of  theft  Young  v. 
State,  34  Tex.  Cr.  App.  290,  30  S.  W.  23S. 
Bishop,  as  quoted  in  Young's  Case,  uses  this 
language:  "In  larceny.  If  the  object  of  the  I 
taker  is  to  compel,  though  in  an  irregular 
way,  the  owner  of  the  goods  to  do  what  the 
law  requires  htm  to  do  with  them,  there  is  no 
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-legal  principle  rendering  the  act  a  felony." 
In  a  case  of  theft,  the  accused,  by  means  of 
taking  the  property  of  bis  debtor,  compels  the 
payment  of  a  debt  This  Is  a  matter  be- 
tween the  debtor  and  creditor,  and  third  par- 
ties are  not  Involved.  But  had  the  accused 
In  a  theft  case  taken  the  property  of  another 
party  to  pay  the  debt  due  blm  from  his  debt- 
or, be  would  not  be  guiltless,  because  he  could 
not  appropriate  the  property  of  one  man  to 
pay  the  debt  of  another.  In  Young's  Case, 
supra,  the  Justification  of  the  principle  laid 
down  Is  found  in  the  fact  that  it  is  not  a 
fraudulent  appropriation;  It  Is  an  appropria- 
tion to  pay  a  debt,  which  relieves  It  of  fraud. 
This  might  also  be  the  case  In  robborj',  for 
that  is  but  an  enhanced  case  of  theft  But, 
unfortunately,  in  forgery,  as  applied  to  the 
case  in  hand,  the  third  party  is  the  injured 
one.  And  so  appellant  could  not,  by  forging 
the  name  of  Butler,  collect  hU  debt  from 
Claybrook.  If  he  could  have  collected  It 
from  none  other  than  Butler,  an  analosrous 
case  to  that  of  theft  might  be  presented;  but 
Clnybrook  Is  the  injured  party.  Amer.  & 
Eng.  Ency.  of  Law,  vol.  13,  p.  1084,  notes  2 
and  3,  for  authorities.  We  believe,  there- 
fore, the  court  did  not  err  In  refusing  to 
charge  the  Jury  as  suggested  by  appellant 

The  evidence  is  suflicient,  and  the  Judg- 
ment is  aflBrmed. 


EEES  V.  SJATB. 

(Court  of  Oriminal  Appeals  of  Texas.     March 
4,   1003.) 

CRIMINAL  LAW— AGORAVATED  ASSAULT— CON- 
SPIRACY—INSTRUCTIONS— APPEAL— RB- 
COONIZANCB— SUFFICIENCY. 

1.  A  recoRnizaiice  to  support  nn  appeal,  re- 
citing that  defendant  was  convicted  of  an  "ag- 
gravated (iRsnult,"  which  is  a  misdemeanor, 
was  not  objectionable  for  failure  to  recite  that 
he  was  convicted  of  a  misdemeanor. 

2.  Where  a  recognizanoe  on  appeal  bound 
defendant  not  to  depart  without  leave  of  "the" 
court,  it  was  not  objectionable  for  failure  to 
identify  the  court  capuble  of  granting  such 
leave,  in  that  it  did  not  bind  him  vot  to  depart 
without  leave  of  "this"  court. 

3.  Where  in  a  pi-osecntion  for  assault  the 
state  proved  a  conspiracy  between  others  than 
tlie  defendant  to  commit  the  assault,  and  the 
only  evidence  conueoting  defendant  therewith 
was  the  fact  that  during  the  difficulty  he  came 
np  and  stabbed  the  assaulted  party,  and  the 
court  charged  that  if  the  parties  were  connect- 
pd  the  words  and  arts  of  each  from  the  begin- 
ning of  the  enterprise  until  it  was  completed 
were  the  words  and  acts  of  nil,  it  was  error 
to  omit  to  charire  the  alternative  proposition 
that,  if  it  had  not  been  shown  that  defendant 
participated  in  the  conspiracy,  the  jury  should 
disregard  the  evidence  relating  thereto  as 
against  defendant 

4.  In  a  prosecution  for  aggravatpd  assault, 
an  instruction  that  if  B.  assaulted  1").,  and  de- 
fendant interfered  on  behalf  of  D.  to  prevent 
the  latter  being  killed  or  seriously  injured,  and 
cvit  B.  with  a  knife,  then  defendant  should  be 
acquitted,  unless  D.  provoked  the  difficulty  with 
B.  for  the  purpose  of  obtaining  n  pretext  to 
take  his  life  or  do  him  some  bodily  injury,  in 
which  case  D.  could  not  justify  his  conduct 
though  at  the  time  he  may  have  been  acting  in 


self-defense,  and  that  defendant  was  not  jus- 
tified under  the  law  of  self-defense  in  stabbing 
B.  in  the  back,  if  be  did  so,  was  erroneous  in 
making  defendant's  rights  depend  on  the  action 
of  D.  iu  provoking  the  difficulty,  regardless  of 
whether  defendant  had  any  knowledge  of  such 
conduct  on  D.'s  part. 

Appeal  from  District  Court  BHlis  County; 
J.  E.  Dillard,  Judge. 

John  Kees  was  convicted  of  an  aggravated 
assault,  and  he  appeals.    Reversed. 

Templeton  &  Harding,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict 
ed  of  aggravated  assault,  and  bis  punish- 
ment assessed  at  a  fine  of  $25;  hence  this 
appeal. 

The  Assistant  Attorney  General  has  filed  a 
motion  to  dismiss  this  appeal  because  of  al- 
leged defects  In  the  recognizance:  First. 
Because  the  recognizance  does  not  recite  that 
appellant  was  convicted  of  a  misdemeanor, 
and  the  recitation  that  he  was  convicted  of 
an  "aggravated  assault"  is  not  a  compliance 
with  the  statutes.  We  hold  that  aggravated 
assault  (the  same  being  a  misdemeanor)  is 
equivalent  to  a  recitation  that  appellant  was 
convicted  of  a  misdemeanor,  and  the  appeal 
will  not  be  dismissed  on  this  ground.  And, 
second,  because  the  recognizance  uses  this 
language,  "and  not  depart  without  leave  of 
the  court,"  when  It  should  read,  "and  not 
depart  without  leave  of  this  court."  The 
contention  is  that  the  use  of  the  word  "the" 
in  that  connection  instead  of  "this"  leaves  it 
uncertain  whether  the  district  court  or  the 
Conrt  of  Criminal  Appeals  Is  meant;  and  re- 
fers us  to  Thompson  v.  State,  35  Tex.  Cr. 
R.  505,  34  S.  W.  124,  612.  There  is  some 
difference  between  the  recognizance  In  that 
case,  which  was  pronounced  defective,  and 
the  one  here.  In  the  former  case,  the  ex- 
pression "shall  appear  before  this  court"  Is 
omitted,  while  here  It  is  inserted,  and,  fol- 
lowing this,  the  article  "the"  is  used  Instead 
of  "this."  It  is  not  necessary  to  review  the 
correctness  of  the  holding  in  the  Thompson 
Case,  as  there  Is  a  difference  between  the 
two  cases.  We  hold,  however,  In  this  case, 
that  the  recognizance  is  sufficiently  definite 
and  certain  to  Indicate  the  particular  court 
before  which  appellant  bound  himself  to  ap- 
pear. The  motion  of  the  Assistant  Attorney 
General  Is  accordingly  overruled. 

The  theory  on  the  part  of  the  state  tended 
to  establish  that  Ed  Derrett  made  an  as- 
sault on  T.  L.  Bentley  at  a  show  or  exhibi- 
tion of  some  sort  at  a  schoolbouse,  and  that 
during  the  progress  of  the  difficulty  appellant 
came  up  to  the  parties  and  stabbed  T.  L. 
Bentley  in  the  back.  The  state  further  In- 
sisted that  said  assault  was  made  by  Der- 
rett on  Bentley  In  pursuance  of  a  previous 
conspiracy  between  Derrett,  Phillips,  New- 
man, and  appellant  The  state's  testimony 
tended  to  show  that  said  Derrett  either  made 
the  first  assault  on  Bentley  or  provoked  Bent- 
ley to  make  the  assault  on  him,  and  that  the 
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other  parties  loined  In  Bald  assault  Appel- 
ant, on  the  other  hand,  ursed  that  he  had 
no  connection  with  any  conspiracy  with  said 
parties  to  assault  said  Bentley,  and  what  be 
did  at  the  time  was  merely  to  aid  in  separat- 
ing Derrett  and  Bentley.  During  the  diffi- 
culty Derrett  used  a  knife,  and  Bentley  used 
a  pistol  as  a  club.  Appellant  knocked  Der- 
rett down  with  his  pistol,  and  Derrett  cut 
him  with  the  knife;  and  there  was  testi- 
mony on  the  part  of  the  state  tending  to 
show  that  appellant  also  cut  Bentley  witb 
a  knife. 

During  the  trial,  the  state  proved,  by  the 
witness  Jim  Howell,  that  on  the  evening  of 
October  10th,  before  the  difficulty  which  oc- 
curred that  night,  John  FhiUips  came  to 
where  he  lived  at  Oak,  some  two  miles  from 
Ozro,  and  put  in  a  phone  call  for  Ed  Der- 
rett at  Ozro;  that  Phillips  took  the  receiver 
and  started  to  talk,  and  said,  "Oh,  hell!  I 
don't  want  Jim  Newman;  I  want  Ed  Der- 
rett;" and  shortly  afterwards  asked  over  the 
phone  if  that  was  Ed  Derrett,  and  then  be- 
gan talking  to  him,  and  Inquired  of  him 
about  "that  business."  Derrett  did  not  seem 
to  understand  what  business  he  was  alluding 
to.  Then  Phillips  said,  "God  dem  you,  stand 
there  like  you  don't  know  what  I  mean. 
Yon  know  what  I  mean."  And  then  said, 
"The  tree  Is  falling,"  or  "about  to  fall";  that 
he  had  a  44,  and  would  be  there  that  night. 
The  state  also  proved  by  the  witness  Henry 
Jackson  that  on  the  night  of  October  10th 
he  beard  Derrett,  at  the  store  of  Jim  New- 
man at  Ozro,  tell  John  Phillips  "to  get  his 
liat  and  let's  go  up  to  the  schoolbouse  and 
whip  hell  out  of  T.  L.  Bentley";  that  PWl- 
lips  said,  "All  right";  that  when  they  closed 
up  the  store  and  started  for  the  schoolbouse 
that  they  talked  like  they  were  mad.  That 
he  told  them  they  had  better  get  Bentley 
away  from  the  schoolbouse,  that  there  were 
many  women  and  children  there,  and  they 
said  they  could  beat  It  in  Ozro."  All  this 
testimony  was  objected  to  on  the  ground  that 
appellant  was  not  present  and  could  not  be 
bound  by  it,  and  because  there  was  no  testi- 
mony showing  he  was  in  any  way  connected 
with  any  agreement  or  conspiracy  with  said 
parties.  We  have  carefully  examined  the 
record,  and,  aside  from  what  the  state  prov- 
ed appellant  did  at  the  schoolbouse  on  that 
night,  there  is  absolutely  no  evidence  tending 
to  show  appellant  engaged  in  a  conspiracy 
with  said  parties  to  whip  Bentley  on  that 
occasion.  If  it  be  conceded  that  what  he  did 
there,  as  testified  to  by  the  state's  witnesses, 
indicate  a  conspiracy  on  his  part  to  Join  with 
the  others  in  the  assault  on  Bentley,  then 
very  clearly  the  court  should  have  safeguard- 
ed appellant's  rights  with  reference  to  said 
testimony.  We  have  examined  the  court's 
charge,  which  Is  excepted  to  on  this  branch 
of  the  case,  and  find  that  the  court  in  effect 
told  the  Jury  that.  If  they  believed  said  par- 
ties acted  together  in  accordance  witb  the 
prevtous   agreement   or   underataadlng,    tlie 


words  and  acts  of  eadi  of  the  parties  having 
relation  to  the  offense  from  the  beginning  of 
the  unlawful  enterprise  and  until  it  should 
have  been  completed  became  the  words  and 
acts  of  each  and  all  of  the  parties.  If  it  be 
conceded  that  said  charge  was  propen,  as  ap- 
plied to  the  facts  of  this  case,  on  the  groand 
that  the  conspiracy  was  shown  in  which  this 
appellant  participated,  then  unquestionably 
the  alternative  proposition  should  have  been 
given  to  the  Jury,  predicated  on  the  Idea  tbat. 
if  the  conspiracy  had  not  been  shown  in 
which  defendant  participated  with  said  Ed 
Derrett  and  other  parties,  then  the  Jury 
should  not  regard  the  testimony  of  Jim  How- 
ell and  Henry  Jackson,  because  In  such  case 
the  evidence  could  not  affect  appellant 

Appellant  also  Insists  that  the  court's 
charge  was  erroneous  and  injurious  to  him, 
because.  In  the  charge  which  cut  off  Der- 
rett'B  right  of  self-defense  as  against  Bentley 
on  the  ground  that  he  provoked  the  difficulty, 
the  court  made  appellant's  rights  depend  on 
the  action  of  Derrett  In  provoking  the  diffi- 
culty, regardless  of  whether  defendant  had 
any  knowledge  of  such  conduct  on  the  part 
of  Derrett.  The  court's  charge  In  this  re- 
spect was  substantially  as  follows:  "Tbat  if 
the  Jury  believed  Bentley  assaulted  Derrett 
and  defendant  Kees  interfered  in  the  diffi- 
culty on  behalf  of  Derrett  to  prevent  his 
being  killed  or  seriously  Injured,  and  that  he 
cut  or  stabbed  said  Bentley  in  the  back  with 
a  linife,  then  to  acquit  defendant,  unless  they 
should  believe  that  Derrett  provoked  or 
brought  about  the  difficulty  with  Bentley  for 
the  purpose  of  obtaining  a  pretext  to  take 
his  life  or  of  doing  him  serious  bodily  in- 
Jury;  in  such  case  Derrett  could  not  Justify 
his  conduct  In  cutting  T.  L.  Bentley  with  his 
knife,  although  at  the  time  be  may  have 
been  acting  in  self-defense.  Neither  would 
the  defendant  be  Justified  under  the  law  of 
self-defense  in  stabbing  T.  L.  Bentley  in  the 
back,  if  be  did  so."  As  we  understand  this 
charge,  it  is  subject  to  the  criticism  of  ai>- 
pellant;  that  is.  his  right  of  self-defense  was 
cut  off  in  case  the  Jury  believed  that  Derrett 
provoked  the  difficulty,  regardless  of  whether 
appellant  knew  the  fact  that  be  did  provoke 
the  difficulty.    This  charge  was  erroneous. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


MILLER  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     Feb. 

25,  1003.) 

OAHINO— FORMER   JBOPARDT— BVIDENCB. 

1.  Defendant  played  poker  In  the  morninir. 
got  broke,  and  quit  the  game,  but  retumeU 
later  in  the  day  and  placed  again.  BeU  two 
separate  oiTenses,  and  hence  not  th«  same 
transaction,  within  the  contemplation  •<  the 
law  of  jeopardy. 

Appeal  from  Collin  County  Court;  1.  11. 
Faulkner,  Judgeu 
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Jobn  Wylle  Miller  was  coavlcted  of  gam- 
ing, and  appeals.    Affirmed. 

Church  &  Doyle,  for  appellant  Howard 
Klartln,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  3.  Appellant  was  convicted  of 
gaming,  and  'fined  $10. 

Appellant  filed  a  plea  of  former  Jeopardy. 
The  Information  filed  In  the  county  court 
charged  that  appellant  did  on  or  about  the 
15th  day  of  March,  1902,  unlawfully  play,  bet, 
and  wager  at  a  game  of  cards  In  a  place 
which  was  then  and  there  not  a  private  res- 
idence occupied  by  a  family,  which  said 
game  of  cards  was  then  and  there  commonly 
known  as  "poker."  Appellant's  plea  of  for- 
mer conviction  sets  up  the  following  facts: 
That  on  the  14th  day  of  July,  1002,  In  the 
Justice  court  of  precinct  No.  1,  Collin  county, 
there  was  duly  and  legally  presented  in  said 
court  a  valid  complaint  against  him,  the 
charging  part  of  which  Is  as  follows:  That 
on  or  about  the  16th  day  of  March,  1902, 
and  anterior  to  the  filing  of  this  complaint 
In  the  county  of  Collin,  and  state  of  Texas, 
John  Wylie  Mill»  did  then  and  there  unlaw- 
fully bet  at  a  game  of  cards  about  one  mile 
east  of  Princeton,  In  the  woods;  the  said 
point  not  being  a  private  residence  occupied 
by  a  family.  This  was  signed  by  Jas.  Ailcen, 
and  sworn  to  by  him  before  the  Justice  of 
the  peace  of  precinct  No.  1  of  Collin  county. 
To  this  complaint  appellant  pleaded  "Guilty," 
and  paid  the  fine  and  costs,  aggregating  the 
sum  of  $18.07.  Appellant's  plea  sets  up  the 
fact  that  John  Wylle  Miller,  who  pleaded 
guilty  in  the  Justice  court,  was  the  same  per- 
son who  is  now  on  trial,  and  that  the  convic- 
tion Id  said  court  was  predicated  upon  a 
complaint  setting  up  the  same  facts  as  the 
information  on  which  he  la  now  being  pros- 
ecuted, and  that  the  same  was  one  and  the 
same  transaction.  The  main  prosecuting 
witness  testified  that  about  the  15th  day  of 
March,  1902,  he  played  at  a  game  of  cards 
with  defendant;  that  the  game  was  one 
commonly  called  "poker";  that  be  played 
with  defendant  some. three  or  four  hours; 
that  they  bet  at  the  game,  and  the  amount 
would  be  anywhere  from  five  cents  up.  Wit- 
ness arrived  at  the  place  where  the  play- 
ing was  done  about  11  or  12  o'clock,  and 
stayed  until  about  4  or  5  o'clock  in  the  even- 
ing. The  playing  was  done  in  the  woods,  and 
not  at  a  private  residence.  Witness  thinks 
he  played  with  appellant  as  many  as  50  times, 
and  maybe  more.  After  the  defendant  had 
played  awhile,  he  got  broke,  and  dropped  out 
of  the  game  for  a  while,  borrowed  some  mon- 
ey, and  then  came  and  played  again.  In  sup- 
port of  his  plea  of  former  conviction,  appel- 
lant introduced  Jim  Aiken,  who  testified  that 
be  played  cards  with  appellant  on  the  16th 
of  March,  1902,  In  Collin  county,  about  one 
mil*  east  of  Princeton,  at  the  same  time  and 
placa  aa  mentioned  by  the  state's  witness. 
Witness  made  complaidt  in  the  Justice  court 
agaiaat  appellant  for  playing  at  the  same 


time  and  place  as  mentioned  by  the  prosecut- 
ing witness.  "Defendant  Is  the  identical  per- 
son that  I  made  the  complaint  against  In  the 
Justice  court."  Witness  made  the  complaint 
on  the  14th  day  of  July,  and  the  conviction 
was  had  and  the  fine  paid  that  day.  Witness 
told  appellant  one  day  that  the  grand  Jury 
had  got  all  of  the  other  boys  for  playing 
cards,  and  that  they  would  get  bim  before  the 
next  grand  Jury,  and  that  witness  would 
have  to  give  him  away,  and  witness  would 
make  complaint  against  him,  and  maybe  be 
could  get  out  of  it  cheaper.  Witness  told 
him  this  about  a  week  before  making  the 
complaint.  It  would  cost  about  $35  or  $40 
to  pay  a  fine  for  gaming  in  the  county  court, 
and  about  $18  or  ^20  in  the  Justice  court. 
Appellant  gave  witness  the  money  to  pay  the 
fine  oft.  Witness  does  not  know  whether  he 
was  arrested  on  the  26th  day  of  June,  or  not, 
on  this  case.  "Was  not  summoned  before 
the  court,  but  went  on  my  free  will.  I  did  it 
as  a  matter  of  friendship  for  the  defendant. 
He  gave  me  the  money  on  the  day  I  came 
up  here,  July  14th.  That  was  about  two 
weeks  before  the  county  court  met.  The 
complaint  I  made  against  him  was  for  play- 
ing cards.  It  was  not  for  betting  at  cards. 
If  he  has  paid  any  fine  for  betting  at  cards. 
I  have  not  heard  of  it." 

In  Campbell  v.  State,  2  Tex.  Ct.  App.  187. 
under  an  indictment  for  keeping  a  t)ank  on 
July  1,  1876,  where  the  accused  pleaded  for- 
mer conviction,  and  adduced  in  evidence  two 
Judgments  for  conviction  of  having  kept  such 
a  bank,  under  two  previous  indictments  fomid 
within  12  months  prior  to  the  filing  of  the 
indictment  on  trial,  one  of  which  laid  the 
time  on  the  same  day  alleged  in  the  indict- 
ment on  trial,  there  being  no  testimony  iden- 
tifying the  offense  on  trial  with  either  of 
those  charged  in  the  former  indictments,  and 
there  being  evidence  that  on  at  least  three 
occasions  within  12  months  accused  kept  and 
exhibited  such  a  bank,  we  held,  under  the 
evidence,  that  the  plea  of  former  conviction 
was  not  sustained,  and  the  charge  on  tria^ 
was  sufficiently  proven.  In  Bruce  v.  State, 
38  Tex.  Cr.  App.  26,  44  S.  W.  852,  the  trial 
being  for  a  violation  of  the  local  option  law, 
where  the  state  showed  three  distinct  sales, 
defendant  pleaded  former  Jeopardy;  and  we 
held,  while  it  was  error  to  permit  the  Jurors 
in  the  former  cases  to  testify  that  they  had 
not  on  said  former  cases  convicted  defend- 
ant on  the  charge  in  the  pending  case,  since 
they  could  not  recollect  the  exact  date  of 
the  sale  upon  which  the  former  conviction 
was  bad,  and  tliat  the  prosecutor  delivered 
testimony  with  reference  to  the  three  distinct 
sales  on  the  former  trial,  still  the  testimony 
was  hai-mless,  because  there  was  no  proof  in 
the  record  that  defendant  had  been  convict- 
ed of  the  particular  sale  involved  in  the 
pending  casfc 

Reverting  to  the  facts  before  us,  the  evi- 
dence shows  that  appellant  played  three  or 
four  hours,  with  an  intermission  at  dinner 
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time.  Ck>ucede  that  be  has  pleaded  guilty 
(which  the  record  shows)  in  the  justice  court 
to  one  offense,  still  the  evidence  shows  that 
he  committed  more  than  one  offense,  ther^ 
being  two  games— one  before  and  one  after 
dinnei^and  hence  it  Is  not  the  same  transac- 
tion, within  the  contemplation  of  the  law 
of  Jeopardy.  Where  a  party  plays  at  a  game 
of  cards  under  the  present  statute,  whether 
with  or  without  betting,  If  the  same  Is  not 
played  at  a  private  residence.  It  is  a  viola- 
tion of  the  law,  and  a  complete  offense. 
We  do  not  think  the  evidence  sustains  appel- 
lant's plea  of  former  Jeopardy. 

The  court  charged  the  Jury:  "If  you  be- 
lieve, however,  from  th^  evidence,  that  the 
defendant  has  paid  a  fine  for  the  offense,  as 
charged  in  the  information  In  this  case,  and 
that  the  case  for  which  he  was  fined  in  the 
Justice  court  of  this  precinct  1  is  one  and  the 
same— that  Is,  that  the  defendant  has  hereto- 
fore paid  a  fine  In  this  identical  case— then 
you  win  find  defendant  not  guilty  on  his 
plea  of  former  conviction."  This  charge  was 
all  that  appellant' could  ask. 

The  Jury  found  against  appellant  on  his 
plea.  The  evidence  amply  supports  their 
verdict,  and  the  Judgment  Is  affirmed. 

On  Rehearing. 

(March  18,  1903.) 

This  cause  was  affirmed  at  a  former  day 
of  this  term,  and  now  comes  before  us  on 
motion  for  rehearing.  We  find  this  statement 
In  the  motion:  "The  court,  in  its  opinion  In 
this  cause,  finds  that  appellant  played  In  two 
games,  one  before  dinner  and  one  after  din- 
ner, with  an  Intermission  between  the  games 
for  dinner.  A  careful  Inspection  of  the  record 
shows  this  to  be  Incorrect.  No  witness  testi- 
fies that  appellant  was  at  the  gaming  place 
before  dinner- much  less,  playing  cards." 
The  testimony  of  John  Aycock,  the  first  wit- 
ness for  the  state,  is  as  follows:  "I  know 
.Tohn  Wylle  Miller.  On  or  about  the  15th 
day  of  March,  1902,  I  played  at  a  game  of 
cards  with  defendant.  The  game  was  one 
commonly  called  'poker.'  I  played  with  him 
some  three  or  four  hours.  We  bet  with  one 
another  at  the  game.  The  amount  of  the 
bet  would  be  anywhere  from  five  cents  up.  I 
got  to  the  place  where  we  played  about  11 
or  12  o'clock,  and  stayed  until  about  4  or 
5  in  the  evening.  I  suppose  I  bet  as  many 
as  fifty  times  with  defendant  in  the  day,  and 
maybe  more  than  that.  We  would  bet  every 
time  we  played  a  hand,  or  nearly  every  time. 
After  the  defendant  had  played  awhile,  he 
got  broke,  dropped  out  of  the  game  for 
awhile,  borrowed  some  money,  and  then  came 
and  played  again."  Joe  Aycock  testified,  in 
substance,  that  he  did  not  play  with  defend- 
ant at  the  time  stated  by  John  Aycock,  but 
saw  defendant  play  before  and  after  witness 
played,  but  he  was  not  playing  at  the  time 
witness  was.  We  have  copied  this  evidence 
in  answer  to  appellant's  insistence  that  the 


original  opinion  was  wrong,  wherein  It  states 
that  appellant  played  two  games— one  before 
dinner  and  one  after  dinner.  In  this  there 
seems  to  have  been  error.  However,  the 
testimony  above  quoted  does  show  there  was 
an  intermission  between  the  games.  The  rec- 
ord shows  appellant  was  at  the  place  where 
the  playing  was  done  before  12  o'clock,  and 
stayed  there  until  4  or  5  o'clock;  that  he  lost 
his  money,  quit  the  game,  and  came  back  and 
played.  This  certainly  would  make  two 
transactions,  as  stated  in  the  original  opinion, 
regardless  of  whether  he  ate  dinner. 
The  motion  for  rehearing  is  overruled. 

HENDERSON,  J.,  absent 


GRAY  T.  STATE.* 

(Court  of  Crimiual   Appeals  of  Texas.     Feb. 
11,  190a.) 

POROBRT  -  INDICTMENT  —  INNUENDO  AVKR- 

MBNTS— CONFESSION— WARNING— Bnn- 

DENCE— SUFFICIENCY. 

1.  An  indictment  charged  defendant  with  for- 
cing an  instrument  set  up  in  the  Indictment  as 
follows:  "Mr.  Bryant:  Kind  sir:  The  guitar 
and  case  the  boy  has  down  there  is  all  ri^ibt. 
I  am  sick  and  in  bed  and  want  the  money  to 
get  me  some  things  I  need.  I  want  as  much 
as:  $5.00  on  it  and  the  case.  It  is  all  right. 
Ellii  Laurence  (col)  405  San  Jacinto  St.  P.  S. 
Sign  bis  or  my  name  will  do."  Ileld,  that  the 
indictment  did  not  require  innuendo  averments. 

2.  It  is  only  where  some  time  has  elapsed  be- 
tween the  warning  and  the  confession  that  the 
state  is  required  to  show  that  the  confession 
was  made  in  view  of,  and  in  connection  witli, 
the  warning. 

3.  Kvidence  In  a  prosecution  for  forgery  held 
to  suffldently  establish  the  corpus  delicti  with- 
out the  aid  of  defendant's  confession. 

4.  While  the  corpus  delicti  cannot  be  proved 
by  the  defendant's  confession  alone,  the  con- 
fession may  be  considered  along  with  the  other 
evidence. 

Appeal  from  District  Cknirt,  Dallas  County: 
Chas.   F.  Clint,  Judge. 

George  Gray  was  convicted  of  forgery,  and 
appeals.    Affirmed. 

Randolph  Paine,  for  appellant.  Bobt.  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Forgery  was  allied 
upon  the  following  instrument: 

"Dallas,  Texas.  Dec.  2l8t  1901.  Mr.  Bry- 
ant: Kind  sir:  The  guitar  and  case  the  boy 
has  down  there  is  all  right.  I  am  sick  and 
In  bed  and  want  the  money  to  get  me  some 
things  I  need.  I  want  as  much  as  $5.00  on 
It  and  the  case.  It  Is  all  right.  Ella  L.au- 
reuce  (col)  405  San  Jacinto  St 

"P.  S.  Sign  his  or  my  name  will  do." 

Appellant's  criticism  is  directed  at  the  sup- 
posed weakness  of  the  Indictment  for  -vvant 
of  innuendo  averments.  The  contention  Id 
the  brief  Is  that,  unless  Ella  Laurence,  in 
case  the  Instrument  should  be  true,  would 
receive  the  money,  it  would  not  be  a  valid 

•Rehearing  denied  March  18,  1901. 
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lustrmnent,  because  Bryant  could  not  re- 
cover upon  it.  We  find  tbis  language  In  tbe 
brief:  "If  In  this  state  of  afCairs  Mr.  Bryant 
had  sued  BUa  Laurence  on  tbe  note  set  out 
In  this  indictment,  would  it  not  be  sufi^dent 
answer  for  Ella  Laurence  to  say  she  bad 
never  received  the  money?  But  Mr.  Bryant 
says  tbe  defendant  claimed  to  be  tbe  agent 
of  EUa  Laurence  to  receive  tbe  money. 
What  if  be  did?  It  would  only  be  a  false- 
hood on  tbe  part  of  defendant  at  tbe  worst 
Nowhere  does  Ella  Laurence  state  in  ber  note 
that  defendaut  is  to  receive  the  money  for 
ber."  This  contention  Is  not  sound.  If  Ella 
Laurence  bad  signed  tbe  Instrument  declared 
upon,  and  appellant  had  received  the  money 
as  her  agent,  or  for  her,  by  virtue  of  tbe 
note,  whether  she  received  tbe  money,  or  not, 
would  be  immaterial.  If  tbe  note  bad  been 
a  true  one,  it  made  Ella  Laurence  responsi- 
ble legally,  and  the  fact  tliat  her  agent  may 
have  appropriated  the  money  received  from 
Bryant  would  not  render  it  tbe  less  forgery; 
it  being  a  false  Instrument  Innuendo  aver- 
ments, as  we  understand,  only  serve  the  pur- 
pose of  erplainlng  a  forged  Instrument  when 
not  complete  by  Its  terms.  Therefore  we 
are  of  opinion  that  the  indictment  is  not  sub- 
ject to  the  criticism,  and  Innuendo  averments 
were  unnecessary.  We  are  not  discussing  tbe 
difference  between  innuendo  and  explanatory  ' 
averments. 

It  is  contended  that  appellant's  confession 
was  not  admissible,  and  we  are  cited  to  Pot- 
ty's Case  (Tex.  Cr.  App.)  65  S.  W.  917,  in 
support  of  this  contention.  The  Petty  Case 
Is  authority  to  tbe  extent  that,  when  tbe 
confession  is  made,  tbe  previous  warning 
should  be  operative  upon  the  mind  of  tbe 
party  making  tbe  confession.  We  adhere  to 
the  rule  in  the  Petty  Case,  and  tblnlc  It  is 
correct;  that  is,  where  there  is  some  time 
elapsing  between  the  warning  and  tbe  con- 
fession, and  there  might  arise  a  question  as 
to  whether  the  warning  was  In  tbe  mind  of 
the  defendant  at  tbe  time  of  making  it,  tbe 
state,  in  order  to  introduce  tbe  confession, 
must  make  it  apparent  that  the  confession 
was  made  In  view  of  and  in  connection  with 
the  previous  warning.  That  rule  lias  no  ap- 
plication to  tbe  confession  in  this  case,  be- 
cause tbe  confession  immediately  followed 
tbe  warning. 

It  is  contended  as  a  third  ground  for  re- 
versal that  tbe  evidence  Is  insufficient  to 
support  the  conviction.  The  proposition  un- 
der tills  assignment  is  that  the  corpus  de- 
licti cannot  be  established  solely  on  a  con- 
fession made  before  the  grand  Jury;  that  it 
must  be  corroborated  by  other  testimony. 
It  Is  a  correct  proposition  that  the  corpus 
delicti  canot  be  proved  or  established  alone 
by  the  confession  before  the  grand  Jury  or 
anywhere  else.  Extrajudicial  verbal  confes- 
sions are  not  sufficient  to  establish  the  corpus 
delicti,  and,  if  tbat  constitutes  the  state's 
case,  a  reversal  would  necessarily  follow. 
But  tbe  state  does  not  rely  upon  a  confession 


alone.  Appellant  committed  tbe  theft  of  a 
guitar  from  Mrs.  Carroll,  and  took  it  to  tbe 
pawnshop  of  Bryant  and  offered  to  pawn  it 
for  money.  Being  questioned  as  to  the  own- 
ership of  tbe  guitar,  he  Informed  Bryaut  that 
it  belonged  to  Elia  Laurence.  Bryant  in- 
formed appellant  that  before  he  could  get  tbe 
money  he  would  require  a  note  from  tbe  own- 
er. Appellant  disappeared,  but  returned  in 
a  short  time  with  tbe  note  set  out  In  tbe  in- 
dictment Appellant  then  signed  his  name  to 
the  pawn  ticket  Bryant  testified  the  signa- 
ture was  in  the  same  handwriting  as  tbe 
name  signed  to  the  note.  "It  was  here  ad- 
mitted by  defendant  tbat  the  signature  on 
the  pawn  ticket  referred  to,  and  that  to  tbe 
alleged  forged  instrument,  and  the  signature 
to  tbe  alleged  confession  of  defendant  before 
the  grand  Jury,  were  written  by  the  same 
person."  And  appellant  testifying  in  bis 
own  behalf,  stated  to  the  Jury  that  be  bad 
signed  tbe  note  declared  upon.  It  was  fur- 
ther shown  that  he  had  been  gone  but  a 
few  moments— not  a  8ufflcI^nt  length  of  time 
to  reach  the  point  in  tbe  city  he  designated 
as  the  home  or  residence  of  Ella  Laurence. 
Appellant's  confession  admitted  the  theft  of 
the  guitar  and  case  testified  by  Bryant  and 
further  stated  that  be  went  out  from  Bryant's 
establishment  on  tbe  street  comer,  and  wrote 
the  order  declared  upon,  and  then  went  back 
to  Bryant  and  tried  to  get  some  money  on 
it,  but  Bryant  refused  to  let  him  have  it 
He  further  states,  "I  did  not  ask  Ella  Lau- 
rence if  I  could  sign  her  name,  and  I  signed 
it  without  ber  consent"  This  is  practically 
the  state's  case.  We  are  of  opinion  that  tbe 
corpus  delicti  Is  sufficiently  proved  without 
the  aid  of  tbe  confession,  but  if  this  is  not 
true,  we  can  look  to  the  confession  in  aid  of 
tbe  corpus  dellctL  Kugadt  v.  State,  38  Tex. 
Cr.  B.  681,  44  S.  W.  989.  If  there  was  any 
question  of  the  corpus  delicti  without  tbe 
confession,  it  is  certainly  clearly  proved  by 
aid  of  the  confession,  but  we  are  of  opinion 
that  the  corpus  delicti  was  proved  independ- 
ent of  the  confession. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


Ex  parte  ROBERTSON. 
(Court  of  Criminal  Api>eals  of  Texas.  March 
18,  1908.) 
CONTEMPT-JURISDICTION. 
1.  After  an  appeal  to  the  district  court  from 
an  order  of  the  county  court  of  H.  comity 
appointing  R.  permanent  administrator,  said 
county  court  bad  no  jurisdictioii  of  the  subject- 
matter;  said  district  court  having  complete 
and  perfect  jurisdiction  and  control  of  said  liti- 
gation; so  that  sjiid  county  court  had  no  jiu-is- 
diction  to  adjudge  R.  in  contempt  for  signing 
an  agreement,  as  administrator,  in  the  district 
court,  to  change  the  venue  to  another  county, 
though  after  the  appeal  the  county  court  also 
appointed  him  temporary  admiui.strator. 

Application  by  Joseph  A.   Robertson   for 
writ  of  batieas  corpus.    Relator  discharged. 
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Maco  &  Minor  Stewart  and  Wilson  &  Jack- 
son, for  relator.  Howard  Martin,  Asst  Atty. 
Gen.,  for  respondent 

BROOKS,  J.  This  Is  an  original  apidlca- 
tlon  for  the  writ  of  habeas  corpus.  The  re- 
lator was  fined  In  the  sum  of  $100  and  one 
day's  confinement  In  the  county  Jail  of  Har- 
ris county  by  Hon.  Blake  Dupree,  county 
Judge  of  Harris  county.  The  Judgment  Is  as 
follows:  "In  the  Matter  of  the  Estate  of 
William  Dunovant,  Deceased.  March  7th, 
1903.  Joseph  A.  Robertson,  heretofore  ap- 
pointed temporary  administrator  in  the  es- 
tate of  William  Dunovant,  deceased,  having 
been  duly  cited  to  appear  before  me,  Blake 
Dupree,  county  judge  of  Harris  county,  to 
show  cause,  on  this,  the  2d  day  of  March, 
1903,  why  he  should  not  be  held  In  contempt 
of  this  court  for  participating  with  other  par- 
ties to  the  procurement  of  an  order  purport- 
ing to  transfer  the  certain  cause  Mo.  32,914, 
being  the  Matter  of  the  Estate  of  William 
Dunovant,  Deceased,  vs.  Appeal  of  Paul  T. 
Gordon,  and  a  certain  cause  No.  32,916,  the 
Estate  of  William  Dunovant,  Deceased,  vs. 
Appeal  of  J.  A.  Harbert  and  A.  M.  Waugh, 
Administrator  de  Bonis  Non,  from  the  Elev- 
enth District  court  of  Harrlis  county,  where 
said  appeals  were  pending,  to  the  district 
court  of  Colorado  county,  and  the  said  Rob- 
ertson having  duly  appeared  and  substantial- 
ly confessed  his  acquiescence  and  participa- 
tion in  said  purported  transfers  of  said  caus- 
es, and  the  court  finding  that  he  has  partici- 
pated therein,  and  the  said  Robertson  then 
being  temporary  administrator  only  of  said 
estate,  his  appointment  as  permanent  admin- 
istrator being  suspended  by  such  appeals, 
and  having  only  such  powers  as  are  vested 
in  him  under  the  appointment  made  by  this 
court  in  vacation  on  or  about  the  21st  day 
of  August,  1902,  and  reappointment  by  this 
court  on  or  about  the  18th  day  of  January, 
1SK)3,  and  no  other,  as  will  fully  appear  from 
the  orders  of  this  court  entered  on  said  days 
last  aforesaid— is  hereby  adjudged  to  have 
acted  In  conten^jt  of  this  court  by  bis  par- 
ticipation in  said  purported  transfers  of  said 
causes,  and  a  fine  of  one  hundred  dollars 
($100.00)  is  hereby  assessed  against  said  Jo- 
seph A.  Robertson  as  punishment  for  said 
contempt,  and  the  sheriff  of  Harris  county  is 
hereby  ordered  and  directed  to  take  the  body 
of  said  Joseph  A.  Robertson  in  his  custody, 
and  him  safely  keep  until  said  fine  Is  paid; 
and  as  further  punishment  for  said  contempt 
the  said  Joseph  A.  Robertson  shall  be  con- 
fined in  the  county  Jail  for  the  period  of  one 
day,  and  the  sberlfl?  of  Harris  county  Is  here- 
by ordered  and  directed  to  carry  out  this  or- 
der by  confining  said  Robertson  In  the  coun- 
ty Jail  for  the  period  of  one  day;  and  the 
■herilT  of  Harris  county  la  hereby  ordered  to 
make  due  reports  to  this  court  showing  bow 
he  has  carried  out  the  ardera  of  this  court 
The  sheriff  is  hereby  Instructed  and  ordered 
to  suspend  bo  much  sf  this  order  as  confines 


the  said  Robertson  In  Jail  for  one  day  for  the 
period  of  five  days  from  this  date,  after 
which  time  he  will  execute  this  order  of  con- 
finement of  said  Robertson." 

Without  copying  all  the  evidence  in  detail, 
the  following  is  substantially  the  facts  upon 
which  this  contempt  was  predicated:  It  ap- 
pears that  relator  bad  been  temporary  ad- 
mbilstrator  of  the  estate  of  William  Duno- 
vant Subsequent  to  said  appointment  be 
made  an  application  to  the  county  oonrt  of 
Harris  county  for  permanent  lettens  of  ad- 
ministration, which  application,  upon  proper 
notice  and  hearing,  was  acted  upon,  and  re- 
lator appointed  permanent  administrator  of 
the  estate  of  William  Dunovant  During  the 
progress  of  this  bearing  certain  parties  inter- 
vened, and,  upon  the  court  appointing  relator 
administrator,  and  adjudging  that  Harris 
county  had  Jurisdiction  of  the  estate  of  said 
Dunovant  said  parties  appealed  to  the  dis- 
trict court  of  the  Eleventh  Judicial  District 
of  Texas,  in  Harris  county.  Pending  this 
appeal  in  the  district  court,  relator  signed 
an  agreement  with  other  litigants,  which  ap- 
pears to  have  been  done  with  the  knowledge 
and  consent  of  the  heirs  and  creditors,  which 
agreement  was  for  the  purpose  of  changing 
the  venue  in  said  litigation  to  the  district 
court  of  Colorado  county.  It  is  further  made 
to  appear  that  a  third  party  bad  been  ap- 
pointed administrator  of  the  estate  of  Wil- 
liam Dunovant,  deceased,  by  the  county  court 
of  Colorado  county,  and  certain  parties  per- 
fecting an  appeal  from  the  order  so  appoint- 
ing him  to  the  district  court  of  said  county. 
Relator  states,  and  the  facts  appear  to  bear 
out  this  contention,  that  he  made  an  agree- 
ment with  the  litigants  in  the  EHeventh  Judi- 
cial District  court  of  Harris  county,  by  which 
all  parties  agreed  to  transfer  the  matters  In 
dispute  to  the  district  court  of  Colorado  coun- 
ty. Upon  this  agreement  being  reduced  to 
writing  and  signed  by  relator  as  administra- 
tor of  the  estate  of  William  Dunovant,  the 
district  court  of  Harris  county  changed  the 
venue  of  said  litigation  to  the  district  court 
of  Colorado  county. 

It  appears  from  the  Judgment  above  recit- 
ed that  it  was  the  signing  of  this  agreement 
to  change  the  venue  of  said  litigation  from 
Harris  to  Colorado  county  upon  which  the 
contempt  is  predicated.  It  seems  from  the 
record  before  us  that,  after  the  appeal  had 
been  perfected  by  the  relator  from  the  order 
of  the  county  court  of  Harris  county  appoint- 
ing him  permanent  administrator,  the  county 
court,  In  order  to  protect  the  interests  of  the 
estate,  again  appointed  relator  temporary  ad- 
ministrator of  the  estate;  he  having  previ- 
ously served  In  that  capacity.  Now,  the 
question  for  our  decision  is,  does  the  mere 
fact  that  relator  signed  an  agreement  in  the 
district  court  of  Harris  county  to  change  the 
venue  of  litigation  to  which  he  was  a  legal 
party  from  that  county  to  another,  and  would 
the  fact  that  at  the  time  he  was  permanent 
and  temporary  administrator,  affect  the  said 
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agreement,  so  tbat  the  same  could  be  made 
the  subject  of  contempt  by  the  county  court 
of  Harris  county?  We  think  not.  When  re- 
lator was  appointed  permanent  administra- 
tor, and  parties  disputed  bis  right  to  so  serve, 
appealing  the  case  to  the  district  court  of 
Harris  county,  then,  under  the  Constitution 
and  Statutes  of  this  state,  the  district  court 
became  the  court  having  Jurisdiction  over  the 
subject-matter,  and,  being  a  probate  matter, 
the  law  requires  the  case  to  be  tried  anew  In 
said  district  court.  It  follows,  therefore, 
that  the  county  court  had  lost  Jurisdiction 
over  the  matter.  The  statute  authorizes  a 
change  of  venue  from  one  county  to  another 
by  the  parties  to  the  litigation  consenting,  and 
-nre  see  no  reason  why  a  permanent  adminis- 
trator could  not  avail  himself  of  this  clause 
of  the  statute,  as  well  as  any  other  litigant, 
-whether  he  is  legally  in  the  court  or  not.  If 
be  was  not  legally  In  the  court,  then  the 
court  had  no  Jurisdiction  over  him.  If  the 
court  did  have  Jurisdiction  over  the  subject- 
matter— of  which  there  is  no  controversy- 
then  the  mere  fact  that  relator  signed  an 
agreement  to  change  the  venue,  and  the 
court  acted  upon  such  agreement  and  chan- 
ged the  venue,  would  not  be  the  relator  chan- 
ging the  venue,  but  merely  the  act  of  the 
comt.  It  is  not  disputed  but  that  said  dis- 
trict court  had  perfect  and  complete  cogni- 
zance of  the  subject-matter  and  constitution- 
al Jurisdiction  thereof.  In  order  to  render  a 
judgment  for  contempt  valid,  the  court  must 
have  jurisdiction  over  the  subject-matter,  the 
person  of  the  relator,  and  the  authority  to 
render  the  particular  Judgment  If  either  of 
these  essential  elements  are  lacking,  the 
Judgment  is  fatally  defective.  Ex  parte  De- 
gener,  30  Tex.  App.  566,  17  S.  W.  1111;  Ex 
parte  Duncan,  62  S.  W.  758,  2  Tex.  Ct.  Rep. 
404.  It  Is  made  to  appear  beyond  dispute 
that  the  cotmty  court  had  no  jurisdiction  of 
the  subject-matter,  since,  after  appointing  re- 
lator permanent  administrator  of  the  estate, 
and  after  the  cause  was  appealed  to  the  dis- 
trict court  of  Harris  county,  said  court  had 
complete  and  perfect  jurisdiction  and  con- 
trol of  said  litigation.  The  mere  fact  that 
relator  may  have  been  temporary  administra- 
tor would  not  aCFect  this  question. 

Without  discussing  the  various  questions 
raised  by  relator,  we  hold  that  the  county 
court  did  not  have  authority  to  render  the 
order  of  contempt,  and  besides  had  no  Juris- 
diction of  the  subject-matter.  This  being 
true,  the  relator  Is  ordered  discharged. 


WALKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

4,  1903.) 

INTOXICATING    LIQUORS-VIOI^TION    OF    LO- 
CAL OPTION  LAW— EVIDENCE  OF 
OTHER  BALES. 

1.  Where,  in  a  prosecution  for  Illegal  sale  of 
liqaor  In  a  local  option  district,  the  prosecut- 
ing witness  had  given  direct  testimony  that  de- 


fendant bad  sold  him  whisky  and  received  pay 
therefor  on  the  date  charged  in  the  informa- 
tion, it  was  error  to  permit  him  to  testify  to 
other  sales. 

Appeal  from  Eastland  County  Court;  J.  R. 
Stubblefleld,  Judge. 

John  Walker  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed. 

J.  J.  Butts,  T>.  G.  Hunt,  and  Earl  Conner, 
for  appellant.  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pun- 
ishment assessed  at  a  fine  of  $100  and  :!<) 
days'  confinement  in  the  county  jail.  The 
fifth  bill  of  exceptions  complains  that  while 
the  prosecuting  witness,  H.  H.  Alexander, 
was  on  the  witness  stand,  and  having  testi- 
fied to  the  sale  of  intoxicating  liquor  to  him 
by  the  defendant  on  the  date  charged  in  the 
Information,  counsel  for  the  state  thereupon 
asked  witness  the  following  question:  "State 
whether  or  not  you  pvpr  hoojtht  any  Intox- 
icating liquors  from  defendant  at  any  other 
date  than  on  January  10,  1902,  or  immediate- 
ly thereafter."  To  which  question  the  wit- 
ness replied:  "I  never  bought  any  before 
January  10,  1902,  but  on  January  16,  and 
February  6,  7,  and  9,  1902,  I  bought  other 
Intoxicating  liquors  from  the  defendant."  To 
which  counsel  for  defendant  objected,  be- 
cause Irrelevant,  Immaterial,  and  prejudicial 
to  defendant;  and  because  evidence  of  oth- 
er and  distinct  offenses  than  the  one  char- 
ged is  never  admissible  unless  for  the  pur- 
pose of  showing  intent,  system,  or  res  gestae, 
neither  of  which  were  involved  in  this  case: 
and  because  the  state  had  elected  and  there 
was  then  pending  prosecutions  against  de- 
fendant for  selling  Intoxicating  liquor  in  vio- 
lation of  the  local  option  law  to  said  wit- 
ness on  the  dates  mentioned.  This  testi- 
mony was  Inadmissible.  In  prosecutions  for 
Illegal  sale  of  liquor  In  a  local  option  dis- 
trict, evidence  of  sales  other  than  the  one 
charged  Is  admissible  only  when  tending  to 
develop  the  res  gestae  or  to  connect  defend- 
ant with  the  sale  charged.  If  the  evidence  In 
this  case  bad  shown  any  peculiar  method  by 
which  appellant  effected  the  sales  to  the 
prosecuting  witness,  similar  method  or  meth- 
ods resorted  to  to  sell  whisky  to  said  witness 
or  other  witnesses  would  be  admissible  to 
show  the  manner  or  system  whereby  appel- 
lant sold  the  whisky.  But  in  this  case  there 
is  direct,  positive,  and  unequivocal  testimony 
on  the  part  of  the  prosecuting  witness  that 
appellant  sold  him  the  whisky  and  received 
his  pay  therefor.  This  being  true,  evidence 
of  other  sales  could  throw  no  possible  legiti- 
mate light  upon  the  sale  charged  in  the  in- 
formation, but  would  merely  serve,  as  indi- 
cated by  appellant's  counsel,  to  prejudice 
defendant's  cause  and  increase  the  verdict  of 
the  Jury.  Where  the  sales  are  separate  and 
distinct,  as  in  this  case,  one  sale  could  throw 
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no  light  upon  the  other.  We  accordingly  hold 
that  the  court  erred  In  admitting  this  testi- 
mony. See  the  two  cases  of  Johnson  v.  State 
(Tex.  Or.  App.)  62  S.  W.  755,  756.  We  do  not 
deem  It  necessary  to  discuss  other  alleged  er- 
rors. 

For  the  reason  indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


GRIMES  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

4.  1903.) 

INTOXICATING     LIQUORS—BVIDENCI!— SALBS— 
PROOF  OF  OTHER  SALE. 
1.  On  a  prosecution  for  an  nnlawful  sale  of 

liquor,  evidence  as  to  ottier  sales  is  inadmis- 
sible where  it  does  not  indicate  any  system  of 
sales,  and  canuot  serve  to  identify  the  transac- 
tion, or  is  not  a  part  of  the  res  gestae. 

Appeal  from  Midland  County  Court;  E.  R. 
Bryan,  Judge. 

R.  J.  Grimes  was  convicted  of  a  violation 
of  the  local  option  law,  and  appeals.  Re- 
versed. 

Woodruff  &  Hughes  and  Cunningham  ft 
Oliver,  (or  appellant  Howard  Martin,  Asst 
Atty.  Gen.,  (or  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  o(  $25'  and  20 
days'  confinement  In  the  county  jail. 

Bill  o(  exceptions  No.  2  complains  of  the 
(ollowlng  matter:  "The  state  placed  Pap 
Smith  on  the  stand,  and  asked  said  witness 
what  intoxicating  liquors,  i(  any,  he  had 
bought  (rom  de(endant  within  two  years 
prior  to  the  flllng  o(  the  in(ormatlon  herein. 
Whereupon  detendant  objected,  because  the 
evidence  of  said  witness  was  not  shown  to  be 
necessary  to  prove  the  intent  of  appellant,  to 
develop  the  res  gestse  of  the  transaction 
charged  against  detendant,  or  to  identify  the 
transaction  with  the  information  alleging  a 
sale  to  Charley  dark,  and  that  the  evidence 
elicited  would  be  proving  a  substantive,  sep- 
arate, and  distinct  offense  from  the  one  char- 
ged In  the  Information,  and  was  Irrelevant 
and  Inadmissible  (or  any  purpose  whatever, 
and  calculated  to  materially  prejudice  the 
rights  of  the  defendant.  The  court  then  ask- 
ed the  state  for  what  purpose  said  evidence 
was  admissible.  State's  counsel  replied,  To 
prove  system  of  sales  by  defendant.'  De- 
fendant objected  because  the  same  did  not 
prove  system.  The  court  overruled  defend- 
ant's objection,  and  said  witness  was  per- 
mitted and  did  testify  that  In  the  month  of 
November— some  time  In  the  latter  part 
thereof— 1901,  he  purchased  from  defendant  a 
bottle  of  beer,  paid  him  twenty  cents  there- 
for, and  said  purchase  was  In  the  town  of 
Midland,   Midland  county."    This  testimony 


V  1.  See  Criminal  Lair,  vol.  14,  Cent.  Dig.  {{  830, 
833,  834;  Intoxicating  Llauora,  vol.  »,  Cent  Dig. 
i  286. 


was  not  admissible,  for  the  reasons  stated 
by  appellant.  Appellant  concedes  In  his  abie 
brief  that  we  have  held  in  Young  y.  State 
(Tex.  Cr.  App.)  «6  S.  W.  667,  that  It  is  per- 
missible to  show  other  sales  where  the  crime 
Is  committed  In  a  peculiar  manner,  and  there- 
by indicates  a  system  under  which  the  law 
is  being  violated.  But  where  there  is  no  sys- 
tem, and  the  evidence  cannot  serve  to  iden- 
tity the  transaction,  or  is  not  a  part  and  par- 
cel o(  the  res  gestse  thereot.  It  cannot  shed 
light  upon  the  transaction,  but  would  merely 
serve  to  prejudice  the  rights  of  appellant 
Proof  that  appellant  sold  wtilsky  to  Smith 
per  se  would  not  be  evidence  of  the  fact  that 
he  sold  whisky  to  the  purchasing  witness  in 
this  case.  Freedman  v.  State  (Tex.  Cr.  App.) 
38  S.  W.  993;  Smith  y.  SUte  (Tex.  Cr.  App.) 
24  8.  W.  27. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


WILSON  V.   STATE.* 

(Court  of   Criminal  Appeals  of  Texas.     Feb. 
25,  1903.) 

ROBBERY— GOOD  CHARACTER— BVIDBNCB— RE- 
MARKS OF  COURT— BIOHT  TO  AROCMENT— 
INDICTMENT— SUFPICIENCT— CONTINUANCE^ 

1.  Where  a  continuance  was  asked  for  want 
of  the  testimony  of  a  witness,  and  such  witness 
subsequently  came  into  court  and  stated  that 
he  would  not  testify  as  was  alleged,  the  mo- 
tion was  properly  overruled. 

2.  On  a  prosecution  for  robbery,  a  remark  by 
the  court,  on  sustaining  an  objection  to  evi- 
dence offered  as  to  what  defendant  was  doing 
several  years  before,  that  "it  is  immaterial 
what  he  was  doing.  It  is  admitted  that  his 
character  was  good,  and  it  is  immaterial 
whether  he  was  running  a  sawmill,  a  thresher, 
a  farm,  or  did  nothing^'— was  not  prejudicial, 
as  calculated  to  impress  the  jury  that  defend- 
ant's good  reputation  was  of  no  importance 
whatever. 

3.  On  a  prosecution  for  robbery,  defendant's 
reputation  having  been  admitted  as  good,  it 
was  not  error  to  exclude  evidence  on  that  ques- 
tion. 

4.  Under  Code  Cr.  Proc.  1895,  art  705,  pro- 
viding that  in  prosecutions  for  felony  the  court 
shall  never  restrict  the  argument  to  a  less 
number  of  addresses  than  two  on  each  side,  the 
mere  (act  that  defendant's  counsel  was  sick 
and  declined  to  make  an  argument  did  not 
deprive  the  state  of  its  right  to  two  addresses. 

5.  An  indictment  for  robbery,  alleging  the 
money  taken  as  "one  ten  dollar  bill  LJnited 
States  paper  currency  money  of  the  value  of 
ten  dollars,  a  better  description  of  which  the 
grand  jurors  are  unable  to  give,"  was  suffi- 
cient, thoui;h  the  evidence  showed  that  the 
money  was  carried  before  the  grand  jory  and 
exhibited  to  them. 

Appeal  from  District  Court,  Hill  Coanty; 
W.  Poindexter,  Judge. 

J.  L.  Wilson  was  convicted  of  robbery,  and 
appeals.    Affirmed. 

A.  W.  Cunningham  and  Spell  ft  PbllUps. 
(or  appellant.  B.  Y.  Cnmmlngs,  Asst.  Ga 
Atty.,  C.  F.  Greenwood,  Co.  Atty.,  and  How- 
ard Martin,  Asst  Atty.  Gen.,  (or  the  State. 

•Rehearing  denied  March  18,  1908. 
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BROOKS,  J.  Appellant  was  convicted  of 
robbery,  and  bis  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
sevea  years.  This  Is  a  companion  case  to 
canse  No.  2,647,  J.  L.  Beard  v.  State  (decided 
at  the  present  term)  71  S.  W.  900. 

Appellant  flled  a  motion  for  continuance 
for  want  of  the  testimony  of  Jim  Brown, 
stating  that  he  expected  to  prove  by  said  wit- 
ness that  on  the  morning  of  November  8, 
1001,  be  saw  prosecuting  witness,  Wesley 
Miles,  on  the  road  between  defendant's 
bouse  and  Mt  Calm,  with  something  looked 
Uke  a  bundle  of  clothes  under  his  arm.  To 
tbls  bin  the  court  appends  the  following  ex- 
planation: "That  this  witness  came  Into 
court  afterwards,  and  in  open  court  stated 
to  the  sheriff  and  county  attorney  that  he 
bad  never  seen  the  witness  Wesley  Miles  on 
the  road  from  Mt.  Calm,  either  with  or  with- 
out a  bundle  of  clothes,  and  knew  nothing 
abont  the  case.  The  court  instructed  the 
county  attorney  to  take  his  affidavit  to  this 
fact  but  the  witness  left  before  this  was 
done,  all  of  which  was  called  to  the  attention 
of  Mr.  Cunningham,  one  of  defendant's  attor- 
neys." This  explanation  disposed  of  the  mo- 
tion for  continuance,  and  the  court  did  not 
err  in  overruling  the  same. 

Appellant  introduced  E.  H.  Ballard,  and 
was  proceeding  to  prove  by  said  witness  that 
be  and  defendant  had  worked  together  for 
a  number  of  years,  and  during  the  years 
1900  and  1901  owned  and  operated  a  self- 
binder  in  the  neighborhood  In  which  Mr.  Wil- 
son lived.  The  state  objected  to  this  evi- 
dence, and  the  court  sustained  the  objection, 
making  this  statement:  "It  Is  immaterial 
what  he  was  doing.  It  is  admitted  that  bis 
character  is  good,  and  It  is  Immaterial  wheth- 
er he  ran  a  sawmill,  a  thresher,  a  farm,  or 
did  nothing."  To  the  exclusion  of  wblch  evi- 
dence, and  the  language  of  the  court,  defend- 
ant excepted,  because  the  evidence  offered 
was  material,  and  the  language  of  the  court 
sustaining  it  was  prejudicial  to  defendant, 
and  was  calculated  to  Impress  the  Jury  that 
defendant's  good  reputation  and  honest  life 
were  of  no  Importance  whatever  In  the  trial  of 
tbls  case.  There  was  no  error  in  the  action 
of  tbe  court  excluding  the  evidence,  or  in  the 
language  used.  The  court  states  that  the 
character  of  defendant  was  admitted  to  be 
good,  and  certainly  It  was  then  immaterial 
what  vocation  he  was  following. 

In  motion  for  new  trial,  appellant  insists 
that  the  court  erred  In  refusing  to  permit 
him  to  prove  by  10  witnesses  that  his  reputa- 
tion for  honesty  and  fair  dealing  and  as  a 
law-abiding  citizen  was  good,  because  that 
fact,  being  admitted  by  the  state,  was  cal- 
culated to  impress  the  Jury  with  tbe  Idea 
that  the  question  was  of  no  Importance  to 
defendant  or  Injurious  to  tbe  state,  and  there- 
fore the  admission  did  not  have  the  same  ef- 
fect In  defendant's  favor  that  the  evidence 
of  tbe  witnesses  would  have  had.  We  do 
not  think  there  is  any  error  In  this;  and,  for 


a  further  discussion  of  tbe  matter,  see  Beard 
V.  State  (decided  at  present  term),  71  S.  W. 
960. 

After  the  case  had  proceeded  to  the  argu- 
ment, Mr.  Cummings,  the  assistant  county  at- 
torney, made  a  speech  to  the  Jury,  of  23 
minutes,  in  behalf  of  the  state.  At  the  con- 
clusion of  his  argument,  Mr.  Cunningham, 
attorney  for  defendant,  and  the  only  attor- 
ney representing  him  in  the  case,  stated  to 
the  court  and  Jury  that  on  account  of  bis  ill- 
ness during  the  preceding  night  and  his  111- 
uess  at  that  time  he  was  unable  to  make  any 
argument,  and  was  obliged  to  submit  tbe 
case  as  It  was.  The  court  then,  over  ap- 
pellant's objections,  permitted  C.  F.  Green- 
wood, Esq.,  coimty  attorney,  to  make  another 
speech  in  behalf  of  the  state.  Mr.  Green- 
wood then  spoke  24  minutes.  To  all  of 
which  defendant  then  and  there  excepted. 
Article  705,  Code  Cr.  Proc.  1895,  provides 
that  "In  prosecutions  for  felony  the  conrt 
shall  never  restrict  the  argument  to  a  less 
number  of  addresses  than  two  on  each  side." 
In  Vines  v.  State,  31  Tex.  Cr.  K.  31,  19  S.  W. 
545,  after  the  opening  argument  by  the  asso- 
ciate counsel  for  the  state,  defendant's  coun- 
sel declined  to  make  any  argument  in  tbe 
case,  whereupon  the  district  attorney,  over 
appellant's  objections,  was  permitted  to  fur- 
ther address  the  Jury  in  behalf  of  the  prose- 
cution, after  which  the  court  offered  de- 
fendant's couDsel  the  right  to  reply,  and 
which  they  declined,  and  assigned  as  error 
the  action  of  the  court  In  allowing  the  dis- 
trict attorney  to  make  a  second  argument  in 
behalf  of  tbe  state,  when  they  had  made  no 
argument  at  all.  In  that  case  we  held  that 
the  order  of  argument  was  within  the  discre- 
tion of  tbe  court,  and  limited  only  by  the 
provisions  of  our  statute,  which  provides 
that,  when  a  criminal  case  Is  to  be  argued, 
the  order  of  argument  may  be  regulated  by 
tbe  presiding  Judge,  but  In  all  cases  the 
.state's  counsel  shall  have  tbe  right  to  make 
the  concluding  address  to  the  jury.  Unless 
the  discretion  of  the  court  Is  abused,  and  It 
Is  shown  that  defendant  has  been  Injured  by 
said  abuse,  no  revision  of  tbe  court's  action 
will  be  Justified  on  appeal.  We  see  no  abuse 
of  the  discretion  of  tbe  court  In  this  case. 
The  statute  above  quoted  Indicates  that 
state's  counsel,  as  well  as  defendant's  coun- 
sel, has  the  right  to  two  arguments  In  all 
felony  cases,  and  only  two  were  accorded  In 
this  case.  Tbe  mere  fact  that  appellant's 
counsel  was  sick  and  declined  to  make  an  ar- 
gument would  not  deprive  the  state  of  its 
statutory  right. 

Appellant  Insists  that  the  verdict  should 
be  set  aside  because  there  Is  a  fatal  variance 
between  the  allegation  and  the  proof,  in  this: 
that  the  indictment  alleged  the  description  of 
the  money  as  follows,  "one  ten  dollar  bill 
United  States  paper  currency  money  of  the 
value  of  ten  dollars,  a  better  description  of 
which  the  grand  Jurors  are  unable  to  give," 
while  tbe  evidence  showed  that  tbe  money 
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was  carried  before  tiie  grand  Jnry  by  the 
witness  Stirman,  who  exhibited  It  to  them. 
Haying  alleged  that  no  better  description 
coald  be  given,  the  state  was  bonnd  to  prove 
that  fact,  and  the  verdict  should  therefore 
be  set  aside,  as  the  proof  showed  that  a  bet- 
ter description  could  have  been  given.  The 
indictment  alleges  the  description  of  the  mon- 
ey as  follows,  "one  ten  dollar  bill  United 
States  paper  currency  money  of  the  value  of 
ten  dollars,  a  better  description  of  which  the 
grand  Jurors  are  unable  to  give";  and  the 
proof  showed  that  the  money  recovered  was 
a  $10  bill,  United  States  paper  currency  mon- 
ey, of  the  value  of  $10;  said  bill  being  Intro- 
duced In  evidence.  We  have  heretofore  held 
that  an  Indictment  describing  the  money  In 
the  following  language,  "United  States  paper 
currency  money  of  the  aggregate  value  of 
twenty  dollars,"  was  sufficient;  that  "United 
States  paper  currency  money"  embraces  that 
character  of  paper  currency  issued  and  allow- 
ed to  be  issued  as  a  medium  and  circulate  as 
money  under  the  authority  of  the  laws  of 
the  United  States.  Kimbrough  v.  State,  28 
Tex.  App.  367,  18  S.  W.  2ia 

Appellant  also  Insists  that  the  verdict  of 
the  Jury  is  contrary  to  the  law  and  the  evi- 
dence. The  evidence  In  this  case  Is  the  same 
as  In  the  companion  case  of  Beard  v.  State 
(decided  at  present  term)  71  S.  W.  960,  and 
we  believe  It  amply  supimrts  the  verdict 

The  judgment  Is  affirmed. 


GRIPPIN  V.  SANSOM. 

(Court  of  Civil  Appeals  of  Texas.     March  7, 
1903.) 

PARTT  WALL— REBUILDING— LIABIUTT  OP 
ADJOINING   OWNER— SUBSEQUENT  USB. 

1.  Eridence,  in  an  action  to  recover  one-half 
of  the  cost  of  rebuilding  a  party  wall,  that  de- 
fendant^ on  being  told  of  plaintiff's  intention 
to  rebuild,  said  it  would  be  two  or  three  years 
before  he  would  use  it,  and  he  would  not  as- 
sist, though  he  expected  to  bnild  some  time, 
coupled  with  defendant's  failure  to  object  to 
the  rebuilding,  will  not  establish  an  alleged 
agreement  by  defendant  to  pay  one-halt  the 
cost. 

2.  The  mere  fact  that  an  adjoining  owner 
makes  use  of  a  party  wall  rebuilt  and  standing 

Eartly  on  his  land,  but  the  rebuilding  of  which 
e  has  not  agreed  to  contribute  to,  nor  induced 
by  countenancing  an  expectation  of  contribu- 
tion, will  not  render  him  liable  for  part  of  its 
cost. 

Appeal  from  Hill  County  Court;  L.  O.  Hill, 
Judge. 

Action  by  L.  H.  Sansom  against  John  R. 
Griffin.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Spell  &  Phillips,  for  appellant  Dougbiss 
&  Shurtletf  and  Thos.  Ivy,  for  appellee. 

TEMPLKTON,  J.  A  party  wall  which 
stood  on  the  dividing  line  between  the  lots 


T  2.  See  Party  WalK,  vol.  38,  Cent.  Dig.  H  17,  S6, 


of  Sftusom  and  GrifSn  was  .destroyed  by  nat- 
ural causes.  The  wall  was  rebuilt  by  Snn- 
Bom,  and  he  brought  this  suit  against  Griffin 
to  recover  one-half  the  cost  of  rebuilding.  A 
trial  resulted  In  a  Judgment  In  favor  of  the 
plalntifT,  and  the  defendant  appealed. 

It  was  alleged  in   the  plalntlfTs   petition 
"that  the  defendant  bad  notice  of   the    re 
building  of  said  wall,  one-half  on  plalntUTs 
and  one-half  on  defendant's  lot  and  it  was  so 
rebuilt  with  the  knowledge  and  conseut  of 
defendant;    that  said  defendant  agreed  tbar 
said  wall   be   rebuilt  and   promised    to   do 
what  was  right  about  his  part  of  same;   that 
defendant  meant  and  promised  thereby  to 
pay  for  tils  part  or  one-half  of  same;    that 
plalntlflf,  relying  thereon,  rebuilt  the  wall: 
and  that  the  defenda.nt  thereby  became  in- 
debted to  plalntlCT  for  one-half  of  said  wall  ao 
rebuilt  by  plaintiff."    On  the  trial  the  plaintiff 
testified  as  follows:    "When  I  went  to  rebuild 
the  division  wall  between  my  lot  and  defend- 
ant's, I  went  to  defendant  and  asked  him  to 
help  me  rebuild  it  and  he  told  me  that  it 
might  be  two  or  three  years  before  he  would 
use  It  and  he  would  not  help  me  bnild  it 
back.    I  asked  him  If  he  did  not  expect  to 
build  there  sometime,  and  he  said  Tes,*  and 
I  said  then  why  not  help  me  build  it  back. 
That  Is  all  the  conversation  I  think  we  had. 
•    •    •    When  I  went  to  rebuild  the  wall.  I 
went  to  bim  and  told  him  about  going  to  re- 
build; and  he  told  me  In  this  connection  just 
what  I  stated  awhile  ago,  and  I  told   blm 
that  he  had  to  pay  for  one-half  the   wall 
He  never  made  any  objection  to  paying  for 
one-half  the  walL    He  knew  of  my  rebuilding 
the  wall,  and  never  objected  to  it."    It  b 
manifest  that  this  testimony  does  not  estab- 
lish the  promise  or  agreement  alleged,   and 
that  If  the  plalntUTs  petition  does  not  state 
a  cause  of  action,  independent  of  such  prom- 
ise or  agreement  the  Judgment  in  his  favor 
was  not  warranted.    It  was  alleged  in  the  pe- 
tition that  after  the  plaintiff  had  rebnUt  the 
wall  the  defendant  Joined  to  and  made  use 
of  the  same.    That  fact  would  not  of  Itself 
alone,   render  the  defendant  liable   for   any 
part  of  the  cost  of  rebuilding.    The  owner  of 
real  estate  may  lawfully  appropriate  to  his 
own  use  Improvements  which  have  been  vol- 
untarily placed   thereon    by  another,   with- 
out becoming  liable  for  the  value  of  such 
Improvements.    Antomarchi's  Ex'r  t.  Russell, 
63  Ala.  3&6,  36  Am.  R^.  40.    The  defend- 
ant herein  was  under  no  legal  obligation  to 
assist  In  rebuilding  the  wall,  and  mere  knowl- 
edge on  his  part  that  the  plaintiff  was  re- 
building the  wall  would  not  create  such  ob- 
ligation.   If,  however,  the  plaintUf  built  the 
wall  with  the  expectation  that  the  defend- 
ant would,  when  he  got  ready  to  make  use  of 
the  same,  pay  part  of  the  cost  of  construc- 
tion, and  the  defendant  had  reason  to  know 
that  the  plaintiff  was  so  acting  with  thai  ex- 
pectation, and  allowed  him  so  to  act  without 
objection,  then  the  defendant  when  he  Joined 
to  and  made  use  of  the  wall,  would  become 
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liable  to  the  plaintiff  for  one-half  of  the  cost 
of  the  wall.  Day  v.  Caton,  119  Mass.  513,  20 
Am.  Rep.  847.  No  such  cause  of  action  ts  set 
ap  In  the  petition,  and  no  other  theory  of 
liability  Is  suggested  by  the  evidence.  The 
Judgment  will  therefore  be  reversed,  and  the 
cause  remanded. 

Reyersed  and  remanded. 


HUME  T.  S.  NBTTTEB,  A.  GEISMAR  8c  CO.* 

(Court  of  CItU  Appeals  ot  Texas.     Feb.  11, 
1903.) 

BALKS  —  TIHB  FOR  DEUVBRT  —  CONSTRUC- 
TION OF  CONTRACT— EXPIRATION  OF  TIME- 
BURDEN  OF  PROOF  —  WRONGFUL  ATTACH- 
HBNT— DAUAQES. 

1.  Under  a  contract  of  sale  of  1,000  tons  of 
cotton  seed  hulls,  made  by  the  owners  of  a 
cotton  seed  hulling  plant— said  hulls  to  be  de- 
livered "duriug  our  nmning  season  of  1001  and 
1J)()2"— the  sellers  had  the  right  to  make  delir- 
erieg  during  such  season  at  such  time  and  in 
Euch  quantities  as  they  should  see  fit. 

2.  Parties  buying  cotton  seed  hulls  under  a 
contract  whereby  they  were  to  be  delirered  dur- 
ing the  sellen;'  "running  season  of  1901  and 
1902"  had  the  burden  of  proving  that  at  the 
time  they  had  instituted  suit  for  breach  of  the 
contract  the  season  had  ended. 

8.  Where  no  injury  to  defendants'  credit  or 
reputation  in  business  had  resulted  from  the 
attachment  of  their  plant,  and  it  did  .not  appear 
-n-hat  was  the  reasonable  value  of  the  use  of 
the  plant  during  the  time  it  was  in  the  posses- 
sion of  the  sheriff,  defendants  were  not  en- 
titled to  recover  damages  for  the  levy  of  the  at- 
tachment. , 

Appeal  from  District  Court,  Travis  County; 
R.  L.  Penn,  Judge. 

Action  by  George  T.  Hume  against  S.  Net- 
ter,  A.  Gelsmar  &  Co.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Walton  &  Walton  and  A.  S.  Phelps,  tat  ap- 
pellant   Brooks  &  Shelley,  for  appellees. 


FISHER,  C.  J.  Plaintiff  below,  George  T. 
Hume,  Instituted  this  suit  on  the  15th  day  of 
February,  1902,  against  the  defendants,  B. 
Netter,  A.  Gelsmar  &  Co.,  to  recover  of 
them  damages  for  their  alleged  partial  fail- 
ure to  comply  with  the  terms  of  a  certain 
written  contract  by .  which  the  defendants 
agreed  to  deliver  to  the  plaintiff,  from  the 
cotton  seed  bulling  plant  of  the  defendants, 
1.000  tons  of  cotton  seed  bulls  during  the 
running  season  of  defendants'  said  plant  for 
Its  running  season  of  1901  and  1902.  Con- 
temporaneously with  the  filing  of  his  original 
petition,  the  plaintiff  sued  out  a  writ  of  at- 
tachment, which  he,  on  same  date,  caused 
to  be  levied  upon  the  cotton  seed  hulling 
plant  of  defendants;  and  the  plant  was 
seized  by  the  sheriff  by  virtue  of  the  writ, 
and  continuously  remained  In  possession  of 
that  officer  until  the  final  trial  of  the  cause. 

The  defendants,  in  their  answer,  denied 
that  the  nmning  season  of  their  plant  was 
over  on  the  date  when  the  suit  was  Instituted 

'Rehearing  denied  March  18,  1903,  and  writ  ot  error 
denied  by  lupreme  court. 
72  8.W.-55 


and  the  plant  seized  by  the  sheriff,  and  al- 
leged that  they  could  and  would  have  per- 
formed the  contract  during  such  running  sea- 
son If  the  plaintiff  had  not,  by  his  own  wrong- 
ful acts  in  filing  this  suit  and  causing  their 
plant  to  be  seized  on  February  15,  1901,  ren- 
dered further  performance  of  the  contract,  in 
the  manner  contemplated  by  the  parties  at 
the  time  of  its  execution,  impossible.  De- 
fendants also  reconvened,  made  the  sureties 
on  the  attachment  bond  of  plaintiff  parties  to 
the  suit,  and  prayed  for  judgment  for  dam- 
ages against  them,  occasioned  by  the  wrong- 
ful levy  of  the  writ  of  attachment 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  a  general  judgment  was  ren- 
dered In  favor  of  defendants;  the  trial  judge 
finding  as  facts  that  the  plaintiff  had  failed 
to  prove  that  the  rtunlng  season  of  defend- 
ants' plant  was  over  on  the  date  when  the 
suit  was  instituted  and  the  plant  seized,  and 
that  the  defendants  had  failed  to  prove  the 
damages  alleged  In  their  cross-action  to  have 
resulted  from  the  seizure. 

The  conclusions  of  law  and  fact,  as  found 
by  the  trial  court,  are  as  follows: 

"a)  On  August  21,  1901,  the  plaintiff  and 
defendants  entered  into  a  written  contract 
which  Is  as  follows: 

"  'Austin,  Texas,  August  21st  1801. 

"  "We  agree  and  do  sdl  to  Geo.  T.  Home 
one  thousand  tons  of  cotton  seed  hulls  at 
our  mill  loose  at  $3.12%  per  ton  of  two  thou- 
sand pounds,  said  Hume  to  furnish  wagons 
and  teams  and  bands  to  move  said  hulls 
from  our  mill  without  expense  to  us;  hulls  to 
be  placed  by  us  where  they  can  be  loaded 
on  wagons  with  one  handling  by  said  Hume; 
said  hulls  must  be  In  reasonably -good  condi- 
tion at  the  time  of  delivery  to  said  Hume, 
for  which  said  Hume  is  to  pay  in  cash  three 
dollars  and  twelve  and  one-half  cents  for 
every  ton  of  two  thousand  pounds  so  deliv- 
ered to  him  at  the  end  of  every  fifteen  days 
for  all  hulls  so  delivered;  said  hulls  are  to 
be  delivered  to  said  Hume  during  our  run- 
ning season  of  1901  and  1902.  In  all  deliv- 
eries to  said  Hume  of  said  bulls  a  reasonable 
time  must  be  allowed  for  breakdowns  of  our 
machinery,  if  any  should  occur.  Said  Hume 
is  to  begin  receiving  said  hulls  not  later  than 
the  first  day  of  October,  1901. 

"  'S.  Netter,  A.  Gelsmar  &  Co., 
"  'Per  Manesse  Legare,  O'l  M'gr. 

"  'Geo.  T.  Hume,  Geo.  L.  Hume.' 

"(2)  The  defendants  at  the  time  of  making 
this  contract  were  engaged  in  the  business 
of  bulling  cotton  seed,  shipping  the  kernels, 
and  selling  the  lint  and  hulls,  and  at  that 
time  owned  a  mill,  with  necessary  machin- 
ery for  tliat  purpose,  sitoated  at  Austfai,  Tex- 
as, which  mill  was  the  place  of  delivery 
mentioned  In  said  contract.  The  capacity  of 
defendants'  mill  was  about  thirty  tons  of 
cotton  seed  per  day,  when  run  ten  hours 
per  day;  and,  so  runnfog  the  same,  the  prod- 
uct of  cotton  seed  bulls  per  day  would  be 
about  thirteen  tons.    It  was  contemplated  by 
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both  plaintiff  and  defendants,  at  tbe  time  the 
contract  was  made,  that  the  cotton  seed  bulls 
to  be  furniBhed  plaintiff  by  defendants  would 
be  the  product  of  defendants'  said  mill. 

"(3)  The  purpose  of  plaintiff  in  contract- 
ing for  such  hulls  was  to  use  the  same  for 
feeding  and  fattening  beef  cattle  for  tbe 
spring  market  of  1902.  The  season  tor  feed- 
ing beef  cattle  for  the  spring  market  of  1902 
ended  aliout  April  1,  1902,  and  plaintiff  at 
the  time  said  contract  was  made  knew  when 
said  feeding  season  would  end.  Tbe  defend- 
ants knew  when  they  made  tbe  contract  that 
plaintifTs  purpose  was  to  use  snch  hulls  for 
feeding  cattle,  but  the  evidence  is  conflict- 
ing as  to  whether  or  not  defendants  at  that 
time  knew  or  were  apprised  by  plaintiff  of 
the  fact  that  snch  feeding  was  tor  the  spring 
market,  and  that  such  feeding  season  wpuld 
end  about  April  1,  1902,  and  does  not  war- 
rant a  finding  by  the  court  to  tbe  effect  that 
defendants  at  said  time  either  knew  or  were 
apprised  of  such  facts  by  plaintiff. 

"(i)  The  written  contract  was  the  result  of 
previous  negotiations  between  plaintiff  and 
defendants,  and  the  contract  was  written  by 
J.  L.  Home,  who  was  tbe  agent  of  plaintiff, 
and  represented  him  in  all  tbe  dealings  with 
defendants  relating  to  the  forming  or  making 
of  such  contract. 

"(6)  Plaintiff  began  receiving  hulls  on  Sep- 
tember 26,  1901,  and  up  to  the  time  of  filing 
this  suit  the  plaintiff  liad  received  from  de- 
fendants, under  the  contract,  271%  tons  of 
hulls,  of  which  amount  about  163  tons  wore 
delivered  during  the  month  ending  October 
2Cth.  about  58  tons  during  the  month  ending 
Noveml)er  26th,  about  36  tons  daring  the 
month  ending  December  26th,  and  the  re- 
mainder—about 14  tons— between  that  date 
and  January  30,  1902;  the  last  delivery  being 
made  on  said  January  30, 1902,  and  being  1% 
tons. 

"(6)  This  suit  was  instituted  by  plaintiff 
on  February  15,  1902,  and  at  his  Instance 
an  attachment  was  Issued  in  this  case  and 
levied  upon  defendants'  entire  plant— that  is, 
upon  the  lots  upon  which  the  mill  was  situ- 
ated, and  upon  all  of  the  machinery  of  said 
mill— the  officer  making  the  levy  taking  ac- 
tual possession  thereof;  and  all  of  such  prop- 
erty has  since  said  time  remained  in  the  pos- 
session of  such  officer. 

"(7)  The  plaintiff  between  the  day 

of   January,    1902,   and   the   day   of 

March,  1902,  bought  from  other  parties  750 
tons  of  cotton  seed  hulls,  paying  therefor  an 
avemire  of  yio.48  per  ton;  and  1  find  as  a 
fact  that  said  $10.48  per  ton  was  as  low  a 
price  as  said  hulls  could  have  been  bought 
at  on  the  market  In  Austin,  or  laid  down  in 
Austin,  dorhig  the  time  plaintiff  was  so  pur- 
chasing same,  and  that  said  price  was  as  low 
a  price  as  such  hulls  could  have  been  pur- 
chased at  or  laid  down  In  Austin  from  any 
other  point  on  either  January  31,  1902,  or 
February  15,  1902,  or  any  time  between  said 
dates.    Tbe  plaintiff,  in  purchasing  the  bulls 


from  other  parties,  did  so  to  use  same  as  feed 
for  his  cattle,  and  would  not '  have  needed 
same  had  the  defendants  furnished  the  entire 
1,000  tons  called  for  by  the  contract  at  regu- 
lar Intervals  up  to  January  31,  1902. 

"(8)  The  entire  evidence  on  tbe  qoestion 
as  to  when  defendants'  running  season  for 
the  years  1901  and  1902  ended  does  not  au- 
thorize a  finding  that  the  running  season  bad 
ended  either  on  January  31,  1002,  the  date 
on  which  plaintiff  claims  that  same  ended, 
nor  that  such  running  season  had  ended  on 
February  15,  1902,  the  date  when  this  suit 
was  Instituted. 

'In  stating  this  conclusion,  I  deem  it  prop- 
er to  state  briefly  the  material  evidence  and 
tacts  bearing  on  this  issue,  auxiliary  to  above 
flndings,  stating  tbe  evidence  and  facts  tend- 
ing to  show  that  such  season  had  ended  be- 
fore the  suit  was  Instituted  under  'a,'  and  the 
evidence  and  facts  tending  to  show  that  such 
running  season  had  not  expired  under  'b': 

"(a)  The  supply  of  cotton  seed  in  Travis 
county,  and  points  in  Texas  immediately  trib- 
utary to  Austin,  during  the  fall  of  1901,  waa 
small,  and  such  supply,  for  practical  pur- 
poses in  operating  a  hulling  plant  or  cotton 
seed  oil  mill,  was  exhausted  by  January  1. 
1902,  though  some  seed  could  have  been 
bought  after  that  time.  The  defendants  be- 
gan operation  of  their  plant  on  September  9. 
and  up  to  January  31,  1902,  bought  all  tbe 
cotton  seed  which  they  could  obtain  at  the 
market  price  on  the  market  In  Austin.  They 
ran  their  mill  (working  ten  hours  per  davt 
19  days  during  September,  and  about  21  days 
In  October.  During  November  the  mill  ran 
nine  days  only,  during  December  three  days 
only,  and  during  January  two  days  only;  the 
reason  for  not  running  more  in  November. 
December,  and  January  being  on  account  of 
the  scarcity  of  cotton  seed  on  the  market  at 
Austin.  On  January  31st  defendants  ran 
their  mill  a  part  of  the  day,  and  then  dis- 
charged their  hands,  with  the  exception  of 
the  engineer.  The  defendants'  foreman  tes- 
tlfles  that  he  was  employed  by  defendants 
for  their  running  season,  and  that  when  he 
was  discharged,  on  January  31st,  he  called 
the  attention  of  the  defendants'  manager. 
Lezard,  to  this  fact,  and  that  Lezard  replied 
that  'the  running  season  was  over.'  Tbe  fore- 
man admits,  however,  that  at  that  time  the 
manager  asked  him  if  he  would  come  back 
to  work  if  the  mill  should  run  again,  and 
that  he  refvBed.  When  the  writ  of  attach- 
ment was  levied,  the  officer  executing  it  (Mat- 
thews), in  the  presence  of  Scot  Wilson,  who 
was  placed  by  the  sheriff  in  charge  of  the 
mill,  said  to  Lezard,  defendants'  manager, 
in  effect,  'As  you  have  closed  down,  yon 
wUl  not  be  damaged  by  the  attachment.'  to 
which  Lezard  answered,  'No,'  and  then  said 
to  Wilson,  in  effect,  'You  will  not  be  here 
but  a  few  days,  as  we  will  replevy.' 

"(b)  The  defendants  In  November,  1901, 
authorized  L.  Gelsmar,  of  Gelsmar,  La.,  to 
make  inquiry  as  to  the  supply  of  cotton  seed 
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In  Loulstana,  and  as  to  freight  rates  on  same 
to  Anstin,  Texas,  but  up  to  February  15, 
1902,  had  given  said  Geismar  no  definite  In- 
structions to  boy,  or  what  quantities  would 
be  wanted.  On  February  18,  1902,  said  L. 
Geismar  purchased  aud  sblpped  to  defendants 
one  car  of  seed— about  18  tons— he  not  know- 
ing at  that  time  that  the  mill  had  been  at- 
tached, and  without  any  lustructlons  from  de- 
fendants to  buy.  Defendants,  Immediately 
on  being  notified  of  socb  purchase,  telegraph- 
ed said  L.  Geismar  not  to  buy  any  more 
seed,  as  the  mill  bad  been  attached.  Said  L. 
Geismar  bad  been  making  investigations  for 
defendants  as  to  quantities  of  cotton  seed, 
and  prices  at  which  same  could  be  purchased, 
and  freight  on  same  to  Austin,  Texas.  Said 
L.  Geismar  could  have  purchased  cotton  seed 
in  considerable  quantities  In  Louisiana  (prob- 
ably enough  to  have  filled  defendants'  con- 
tract with  plaintiff)  at  from  |17  to  $18  per 
ton,  and  the  freight  on  same  to  Austin  would 
have  been  about  $6  per  ton;  making  the  cost 
in  Austin  about  $23  or  $24  per  ton.  The  cost 
of  operating  defendants'  mill  was  about  $1.75 
to  $2  per  ton  of  cotton  seed.  The  approxi- 
mate result  of  the  operation  of  defendants' 
mill  was  to  produce  about  45  per  cent,  of 
hulls  and  about  55  per  cent,  of  kernels.  The 
evidence  shows  some  Ilnters  to  have  been 
produced,  also,  but  does  not  show  quantity 
or  valae;  and  quantity  would  seem,  from  the 
evidence,  to  be  inconsiderable.  The  kernels 
produced  netted  the  defendants  in  Austin 
about  $39  p$r  ton.  Defendants  could  have 
bought  seed  in  Louisiana  to  run  their  mill, 
shipped  same  to  Aostln,  and  from  their  mill 
furnished  hulls  to  fulfill  their  contract,  tak- 
ing into  consideration  operating  expenses,  at 
about  the  same  loss  per  ton  as  they  would  have 
Bostalned  by  buying  hulls  to  fill  such  contract, 
or  by  paying  plaintiff  the  difference  between 
the  contract  price  and  the  market  price  of  such 
bulls.  Tlie  hands  employed  by  defendants 
in  mnning  their  mill,  vrlth  the  exception  of 
the  bookkeeper,  engineer,  and  foreman,  were 
paid  by  the  day,  and  only  when  they  were 
actually  at  work;  that  la,  wh&a  the  mill  was 
actually  running.  The  ttookkeeper,  engineer, 
and  foreman  were  paid  by  the  month.  When 
the  hands  were  discharged,  they  were  In- 
formed by  defendants'  manager  that,  in  case 
the  mill  should  mn  again,  they  would  be 
wanted  to  work  again.  The  engineer,  who 
was  retained,  was  Instructed,  when  defend- 
ants' manager  was  not  at  the  mill,  to  buy  seed 
offered  at  the  market  price.  On  the  day  the 
attachment  was  run,  before  same  was  run, 
defendants,  not  knowing  that  the  attachm^t 
was  contemplated,  bought  a  small  load  of 
cotton  seed.  More  seed  were  to  be  had  on 
the  market  In  Anstin  after  the  cotton  plant- 
ing season  of  1902  than  during  January,  Feb- 
mary  and  March,  and  at  a  lower  price.  On 
January  11,  1902,  plaintiff  wrote  defendants, 
complaining  of  quantity  of  bulls  being  fnr- 
nished;  and  defendants  replied  that  they 
would  fill  their  contract,  and  had  until  the 


end  of  their  running  season  to  do  so.  De- 
fendants' manager,  Lezard,  testified  that  then- 
running  season  had  not  ended  on  January  31. 
1902,  nor  on  February  15,  1902,  but  that  they 
Intended  to  buy  more  seed  and  resume  opera- 
tion and  fill  their  contract  with  plaintiff,  and 
that  the  running  season  of  a  mill  began  in 
the  fall,  when  cotton  seed  could  be  obtained, 
and  closed  when  seed  could  be  no  longer  ob- 
tained. He  also  testified  that  the  foreman 
was  not  employed  for  the  running  season, 
and  denied  that  he  told  the  foreman  when 
he  was  discharged  that  the  running  season 
was  over.  The  cotton  seed  oil  mill  at  Austin 
(the  only  other  mill  as  to  which  evidence 
was  introduced)  closed  down  about  January 
1,  1902,  on  account  of  supply  of  seed  at  Aus- 
tin being  exhausted,  but  resumed  operation 
in  March,  and  ran  a  portion  of  the  time  in 
March  and  April,  using  seed  obtained  In  Lou- 
isiana. 

"The  foregoing  ('a'  and  'b')  is  not  intended 
as  a  statement  of  all  the  evidence  bearing 
upon  the  Issqe  under  consideration,  but  as 
a  brief  statement  of  the  facts  ascertained 
and  testimony  I>earlng  materially  on  such  is- 
sue. 

"(9)  The  plaintiff  at  the  time  he  brought 
this  suit  believed  that  defendants'  running 
season  had  ended,  and  that  there  had  been 
a  breach  by  defendants  of  their  contract,  and 
tliat  his  right  of  action  on  the  contract  had 
accrued.  He  was  not  without  probable  cause 
for  so  believing,  and  did  not  act  with  malice 
or  other  improper  motive  in  bringing  the 
suit,  and  causing  the  Issuance  and  levy  of  the 
attachment. 

"(10)  No  Injury  to  defendants'  credit  or 
reputation  in  business  Is  shown  to  have  been 
occasioned  by  the  issuance  and  levy  of  the  at- 
tachment. 

"(11)  There  is  no  evidence  before  the  court 
showing  or  tending  to  show  the  reasonable 
value  of  the  use  of  the  property  attached  dur- 
ing the  time  the  same  has  been  In  the  posses- 
sion of  the  sheriff  under  the  attachment. 

"Conclusions  of  £«w. 

"(1)  Under  the  contract  sued  on,  the  de- 
fendants bad  their  entire  running  season  for 
the  season  of  1901-1902  within  which  to  ful- 
fill their  contract  to  deliver  to  plaintiff  the 
1,000  tons  of  cotton  seed  hulls,  and  had  the 
right  to  make  deliveries  during  such  season 
at  such  times  and  in  such  quantities  as  they 
should  desire  or  determine;  that  is,  the  times 
of  delivery  and  quantities  delivered  were  at 
their  option  during  such  season— their  obliga- 
tion being  only  to  deliver  the  entire  quantity 
by  the  end  of  such  season. 

"(2)  The  burden  was  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence 
that  defendants'  running  season  for  the  sea- 
son of  1901-1902  had  ended  when  he  brought 
this  suit  and  attached  defendants'  mill,  there- 
by rendering  further  performance  by  defend- 
ants of  the  contract.  In  the  manner  contem- 
plated by  the  parties  at  the  time  the  contract 
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was  made,  Impossible;  and,  he  not  haying 
so  shown,  he  Is  not  entitled  to  recover. 

"(3)  The  defendants  are  not  entitled  to  re- 
cover on  their  cross-action  for  damages. 

"(4)  That  a  general  Judgment  should  be 
rendered  for  defendants." 

The  evidence  In  the  record  warrants  the 
findings  of  fact,  and  we  approve  the  legal 
conclusions  reached  by  the  trial  court  We 
hare  carefully  considered  all  of  the  questions 
raised  by  appellant's  assignments  of  errors,' 
and  are  of  the  opinion  that  none  are  well 
taken.  Therefore  the  ]udg:nent  of  the  trial 
court  is  affirmed.    Affirmed. 


DOUGLAS  V.  ROBERTSON  et  al. 

(Ooart  of  Civil  Appeals  of  Texas.    March  4, 
1903.) 

UBN— FORECLOSURE— INTERVENTION-^IUS- 
TICES  COURT— AMENDMENT  ON  APPEAL. 

1.  In  a  suit  to  foreclose  a  lien  ou  property, 
another  lienholder  may  intervene,  and  nave  the 
status  of  his  lien  as  to  priority  determined. 

2.  One  who  intervened  in  a  suit  in  justice's 
cotirt  to  foreclose  a  lien  on  property,  but  who 
failed  to  ask  for  judgment  agamst  defendant, 
could  amend  in  the  county  court 

Appeal  from  Collin  County  Court;  i.  H. 
Faulkner,  Judg& 

Action  brought  originally  In  Justice  court 
by  A.  T.  Robertson  against  one  Mooneyban, 
in  which  F.  W.  Douglas  intervened.  Judg- 
ment against  Intervener,  and  he  appealed  to 
the  county  court  In  which  a  motion  to  strike 
out  the  Intervention  and  dismiss  the  appeal 
was  sustained.  Intervener  appeals.  Revers- 
ed. 

Abemathy  A  Mangum,  for  appellant 
Abemathy  &  Beverly,  for  appellees. 

JAMES,  O.  J.  Robertson  sued  Mooney- 
han  in  a  Justice's  court  upon  a  note  and  to 
foreclose  a  landlord's  lien  on  certain  cotton, 
with  distress  warrant  on  two  bales.  Dou- 
glas intervened,  and  the  Judgment  of  the 
Justice  was  against  him,  and  he  appealed.  In 
the  county  court  Robertson  moved  to  strike 
out  the  Intervention  and  dl'smlss  the  appeal: 
(1)  Because  Intervener  does  not  show  him- 
self entitled  to  Intervene;  (2)  because  he 
does  not  show  himself  Interested  in  the  sub- 
ject-matter of  this  suit;  (3)  because  Inter- 
vener cannot  try  the  priority  of  liens  as 
against  defendant  Mooneyhan  in  this  suit; 
(4)  because  the  effect  of  the  intervention  is 
to  unnecessarily  hinder  and  delay  plaintiff 
in  the  collection  of  his  debt,  and  intervener 
has  no  interest  whatever  in  plaintiffs  debt 
nor  in  the  subject-matter  of  this  suit  This 
motion  was  sustained  In  all  things,  and  a 
writ  of  procedendo  ordered  to  Issue. 

The  petition  of  intervention  alleges  sub- 
stantially thait  Mooneyhan  Is  Indebted  to  In- 
tervener in  the  sum  of  $120,  secured  by  a 
mortgage  upon  tbe  cotton  upon  which  the 
distress  warrant  had  been  levied  in  this  case. 


and  states  sundry  grounds  why  his  mort- 
gage was  prior  and  superior  to  piaintUTs  lien. 
and  prayed  that  It  be  adjudged  that  plaintiff 
take  nothing  by  reason  of  his  distress  vcar- 
rant  and  that  Intervener's  lien  be  declared 
prior  to  any  claim  of  plaintiff,  and  be  fore- 
closed on  the  two  bales  of  cotton,  and  that 
he  have  Judgment  against  Mooneyhan  for  tbe 
debt  In  support  of  the  Judgrment  rendered 
In  the  trial  court  striking  out  the  inter- 
vention, appellee's  proposition  la  that,  "be- 
fore a  party  will  be  allowed  to  Intervene  in 
a  pending  suit,  he  must  show  himself  in- 
terested in  the  subject-matter  of  tbe  suit 
and  the  subject-matter  of  this  suit  Is  plain- 
tiff's debt  against  Mooneyhan,  and  not  tbe 
property  upon  which  It  Is  sought  to  foredotse 
the  lien."  On  the  contrary,  that  it  is  xre'A 
settled  In  this  state  that  In  a  suit  to  foreclose 
a  lien  upon  property  a  ilenholder  may  inter- 
vene, and  assert  his  lien  upon  the  same  prop- 
erty, and  have  its  status  as  to  priority  deter- 
mined. Noyes  V.  Brown,  75  Tex.  461,  13 
S.  W.  36;  Polk  V.  King,  19  Tex.  Civ.  App. 
066,  48  S.  W.  601;  and  cases  there  cited. 
The  fact  that  Intervener  may  not  have  asked 
in  the  Justice's  court  for  Judgment  against 
Mooneyhan  is  of  no  importance.  The  whole 
case  was  transferred  by  the  appeal  to  thi* 
county  court  for  trial  de  novo.  Intervener 
could  amend  there,  and  ask  for  such  Judg- 
ment 
Reversed  and  remanded. 


GULF,  C.  ft  S.  P.  RT.  CO.  t.  CHENATTLT.* 

(Court  of  Civil  Appeals  of  Texas.     March  7. 
1903.) 

NUISANCK-CATTLB  KILLED  IN  RAILROAD  AC- 
CIDENT—REMOVAL   BY    INDEPENDENT    CON- 
TRACTOR—LIABILITY  OF  COMPANY. 
1.  A  railroad  company  contracting  with  a  lo- 
cal butcher  to  remove  cattle  killed  iu  a   rail- 
road accident,  in  consideration  of  the  hides,  to 
a  place  where  they  would  not  bother  any  one, 
is  li.ibln  for  damages  for  a  nuisance  created  by 
the  butcher's  depositing  the  carcasses  in  prox- 
imity to  a  third  person's  premises,  though  the 
butcher  was,  so  far  as  the  facts  were  coilceru- 
ed,  an  independent  contractor. 

Appeal  from  District  Court,  Dallas  County: 
T.  F.  Nash,  Judge. 

Action  by  George  Chenault  against  the 
Gulf,  Colorado  &  Santa  F£  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    AfSrmed. 

J.  W.  Terry  and  Alexander  &  Thompson, 
for  appellant    W.  A.  Kemp,  for  app^ee. 

RAINEY,  C.  J.  Appellee,  sued  below  to 
recover  damages  on  account  of  a  nuisance. 
The  facts  are  that  a  cattle  train  on  defend- 
ant's road  was  wrecked  at  the  town  of  Gai^ 
land,  kllUng  18  head  of  cattle.  Wm.  Charles, 
defendant's  road  master,  contracted  with  one 
Phillips,  a  butcher,  to  remove  the  cattle  to 
his  (Phillips')  pasture,  some  two  or  three  miles 

*Rebearing  denied  Marcb  U,  1901,  and  writ  ot  er- 
ror denied  hj  lupreme  court. 
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distant  from  Garland;  be  assuring  Cliarles 
that  it  was  far  enough  away  not  to  bother 
any  one.  Phillips  was  to  receive  for  movliig 
the  cattle  the  hides  thereof.  The  cattle  were 
hauled  to  said  pasture,  and  where  placed  were 
near  enough  to  plaintltT's  premises  to  create, 
and  did  become,  a  nuisance  to  plaintiff  and 
bis  family.  Plaintiff  notiQed  defendant's 
agent  at  Garland  of  the  nuisance.  Word  was 
communicated  to  the  road  master  at  Cle- 
burne by  letter,  and  he  came  up  next  day, 
and  as  soon  as  he  could  secure  men  be  had 
the  cattle  burned  on  the  day  after. 

The  contention  of  appellant  is  that  Pbll- 
lips  was  an  Independent  contractor,  and,  hav- 
ing undertaken  to  place  the  carcasses  where 
they  would  not  create  a  nuisance,  appellant 
Is  not  liable.  Under  the  facts  in  this  case,  it 
is  immaterial  in  what  capacity  Phillips  act- 
ed—whether as  an  independent  contractor,  or 
as  agent  or  servant  of  appellant  It  was  due 
the  public  by  appellant  to  dispose  of  the  car- 
casses so  as  to  prevent  a  nuisance,  and  this 
duty  could  not  be  delegated  to  some  one  else, 
and  appellant  thereby  escape  liability.  It 
was  responsible  for  the  acts  of  Phillips  In  fail- 
ing to  properly  dispose  of  them.  Railway  Co. 
V.  Meador,  60  Tex.  77;  Railway  Co.  v.  War- 
ner, 88  Tex.  648,  32  S.  W.  868;  3  Elliott,  R. 
R.  S  1063. 

The  evidence  is  sufficient  to  support  the 
judgment,  and  it  Is  affirmed. 

Additional  Facts. 

(March  14,  1903.) 

At  the  request  of  appellant,  we  find  the 
following  additional  facts,  viz.: 

(1)  Defendant  exercised  ordinary  care  In 
selecting  K.  J.  Phillips  as  a  suitable  person 
with  whom  to  contract  for  the  removal  of  the 
carcasses. 

(2)  Phillips  employed  his  own  means  and 
facilities  in  removing  the  carcasses  from  de- 
fendant's right  of  way  near  Garland  to  his 
pasture,  remote  from  said  right  of  way.  He 
was  an  Independent  contractor,  provided  It 
was  possible,  as  a  matter  of  law,  for  the 
defendant  railway  company  to  create  such  a 
relation  in  the  disposition  of  said  cattle. 


AT^ORD  V.  CARVER. 

(Conrt  of  Civil  Appeals  of  Texas.    March  14, 

1903.) 

LANDLORD  AND  TENANT— LANDLORD'S  TITLB 
—ESTOPPEL  TO  DENY— THREATENED  EVIC- 
TION—ATTORNMENT  TO  THIRD  PERSON. 

1.  November  1,  1897,  plaintiff  leased  to  de- 
fendant certain  lands,  they  to  be  subject  to 
sale,  possession  to  be  surrendered  on  return  of 
nnearned  rent,  the  lessee  havine  the  right  to 
terminate  the  lease,  at  the  end  of  any  year,  on 
30  days'  notice.  The  land  was  sold  under  fore- 
closure. The  purchasers,  on  November  1,  1898. 
threatened  to  eject  defendant,  whereupon,  on 
advice  of  counsel,  defendant  attorned  to  the 
purchasers  without  notice  to  plaintiff.  Held 
that,  plaintiff  being  in  no  way  a  party  to  the 
trust  deed  or  foreclosure  proceedings,  his  right 


to  recover  rents  from  defendant  was  imaffect- 
ed  thereby. 

2.  October  6,  1807,  plaintiff  purchased  a  tract 
of  land  on  foreclosure  sale  of  a  trust  deed. 
November  lat,  he  leased  the  same  to  defend- 
ant. May  3,  1808,  he  bought  in  the  same  land 
under  a  tax  sale,  and  on  April  27,  1899,  con- 
veyed such  title  as  he  had  acquired  under  the 
trust  deed  to  another,  to  whom  defendant  at- 
torned. Held,  plaintiff  having  conveyed  only 
such  title  as  he  had  acquired  under  the  fore- 
closure, reserving  the  tax  title,  defendant  was 
liable  to  him  for  rent  under  the  lease,  whether 
the  tax  title  was  valid  or  not 

Error  from  Clay  County  Court;  H.  A.  Al- 
len, Judge. 

Action  by  A.  N.  Alford  against  K  B.  Car- 
ver. From  a  Judgment  for  defendant  plain- 
tiff brings  error.    Reversed. 

No  opinion  filed  In  original  hearing. 

A.  M.  Carter,  for  plaintiff  in  error.  Mat- 
lock, Miller  &  Dycns,  for  defendant  In  error. 

On  Motion  for  Rehearing. 

SPEER,  J.  There  is  no  statement  of  facts 
In  the  record,  but  the  case  is  before  us  upon 
the  trial  court's  findings  of  facts  and  conclu- 
sions of  law.  The  sole  question  raised  is  the 
sufficiency  of  the  findings  to  support  the  Judg- 
ment rendered.  The  findings  and  conclu- 
sions are  as  follows: 

Findings  of  Fact 

"First  That  on  the  Ist  day  dt  November, 
1897,  defendant  and  plaintiff  entered  into  and 
executed  the  lease  contract  sued  on  and  at- 
tached to  the  plaintiff's  original  petition, 
which  is  made  a  part  of  this  finding.  (This 
contract  provided  that  plaintiff  lease  to  the 
defendant  11,633  acres  of  land  in  Archer 
county,  Tex.,  described  in  said  lease,  from 
the  1st  day  of  November,  1897,  to  the  last 
day  of  November,  1902,  for  $3,500,  payable, 
$350  on  the  1st  day  of  November,  1897,  and 
$350  on  or  before  the  Ist  day  of  May,  1898, 
and  a  like  amount  on  the  1st  day  of  Novem- 
ber and  May  of  each  following  year  there- 
after during  the  lease.  It  was  agreed  that 
said  land  should  be  subject  to  sale,  and  that 
possession  should  be  surrendered  to  lessor 
on  return  of  afiy  unearned  rent  paid  for 
same.  That  the  lessee  might  terminate  and 
surrender  the  lease  at  the  end  of  any  one 
year  by. giving  thirty  days'  notice  to  lessor 
or  his  agent)  Second  Conclusion  of  Fact 
That  by  virtue  of  last  said  contract,  the  de- 
fendant paid  the  two  first  Installments  of 
rent,  being  in  possession  of  the  land  men- 
tioned in  the  contract.  Third.  That  plaintiff 
made  to  one  R.  J.  Russell  an  assignment  for 
the  benefit  of  accepting  creditors  July  4,  1808, 
and  on  June  12,  1899,  said  Russell  wound  up 
said  assignment  and  turned  over  all  property 
back  to  plaintiff  that  came  to  said  Russell 
by  virtue  of  the  assignment,  and  said  Rus- 
sell made  a  formal  deed  of  release  of  said 
deed  of  assignment  to  plaintiff  on  November 
20,  1900,  attached  to  the  supplemental  peti- 
tion and  referred  to  and  made  a  part  there- 
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of.  Fourtb.  The  lands  mentioned  in  tbe 
lease  contract  under  Item  1  of  tbls  finding  of 
fact  were  patented  alMUt  the  year  1870  to 
tbe  Texas  Copper  Mining  &  Manufacturing 
Company.  Flftb.  That  afterwards,  on  April 
19,  1881,  Carson  &  Lewis  obtained  a  Judg- 
ment against  the  Texas  Copper  Mining  & 
Manufacturing  Company  for  the  sum  of  97,- 
000,  with  interest  at  10  per  cent.,  foreclosing 
a  vendor's  lien  on  tbe  land  mentioned  in 
said  lease  contract  Sixth.  Tbe  said  last 
Judgment  was,  on  the  25th  day  of  March, 
1885,  transferred  by  Carson  &  Lewis  to  the 
Dundee  Mortgage  &  Investment  Od.  by  a 
deed  of  that  date  in  legal  form.  Seventh. 
That  on  the  28th  day  of  March,  1S85,  the 
Texas  Copper  Mining  &  Manufacturing  Co. 
made  a  deed  of  trust  on  the  lands  mentioned 
in  said  lease  to  one  Summerville,  trustee,  to 
secure  the  Dundee  Mortgage  &  Trust  Co.  in 
the  sum  of  $10,000  and  interest  at  10  per 
cent.,  which  last  said  amount  included  the 
amount  of  the  Judgment  mentioned  under 
item  4  in  these  findings.  Eighth.  On  June  3, 
ISSHi,  the  Dundee  Mortgage  &  Investment  Oo. 
brought  suit  in  the  district  court  of  Tarrant 
county,  Tex.,  against  the  Texas  Copper  Min- 
ing &  Manufacturing  Co.,  to  foreclose  the 
trust  deed  mentioned  under  item  7  in  these 
findings,  and  on  February  15,  1898,  Judgment 
was  rendered  in  said  cause  foreclosing  said 
trust  deed  on  tbe  land  mentioned  in  said 
lease  contract,  with  a  Judgment  for  the  sum 
of  $32,599.00.  On  the  Judgment  an  order  of 
sale  was  issued,  and  the  said  land  was,  on 
the  first  day  of  November,  1898,  under  said 
Judgment  and  order  of  syle,  sold  to  the  Alli- 
ance Trust  Company,  Limited,  for  the  sum 
of  $12,000,  and  a  deed  made  to  last  said  com- 
pany by  the  sberitT  of  Archer  county,  Tex., 
tbe  officer  executing  said  order  of  sale. 
Ninth.  On  the  first  day  of  November,  1898, 
said  defendant  was  in  possession  of  the  land 
mentioned  in  said  lease  contract,  under  said 
last  contract,  and  had  paid  all  rents  due  up 
to  that  time,  and  the  said  Alliance  Trust 
Company,  limited,  threatened  to  put  defend- 
ant Carver  out  of  possession  of  said  land, 
and  in  order  to  avoid  being  put  out,  without 
notice  to  plaintiff,  on  the  advice  of  counsel, 
defendant  rented  tbe  land  from  the  said  Al- 
liance Trust  Company,  I>imited,  and  since 
that  time  has  paid  the  rent  on  the  premises 
to  last  said  company.  Tenth.  George  M.  Ai- 
ford,  in  the  district  court  of  Archer  county, 
Tex.,  on  tbe  4th  day  of  March,  1897,  obtained 
a  Judgment  against  John  N.  Philbin,  B.  D. 
Harris,  >T.  H.  Parsons,  Geo.  W.  Parsons,  and 
Louis  Powers,  foreclosing  a  deed  of  trust  In 
favor  of  plaintiff  on  said  land  in  said  lease 
contract,  in  the  sum  of  $43,400.  That  after- 
wards an  order  of  sale  dated  9th  day  of  Sep- 
tember, 1897,  was  issued  on  said  Judgment, 
and  said  land  mentioned  in  said  Judgment 
and  lease  contract  was,  on  the  5th  day  of 
October,  1897,  sold  by  virtue  of  last  said 
Judgment  and  order  of  sale  to  plaintiff  A.  N. 
Alford,  and  transferred  by  deed  of  last  said 


date  by  sheriff  executing  said  order  of  sale 
in  Archer  county,  Tex.  Eleventh.  That  on 
September  1,  1897,  a  Judgment  was  rendered 
In  the  district  court  of  Archer  county,  Tex., 
for  the  state  and  county  taxes,  bi  the  sum 
of  $448.08  in  favor  of  the  state  of  Texas,  and 
against  R.  D.  Harris,  John  N.  Philbin,  George 
M.  Alford,  A.  B.  Bright,  L.  M.  Lawson,  and 
the  Dundee  Mortgage  Trust  &  Investment 
Company,  Limited,  with  a  foreclosure  of  a 
Uen  for  taxes  on  tbe  lands  mentioned  in  said 
tease  contract  herein  sued  on,  and  on  this 
Judgment  an  order  of  sale  was  issued  April 
6,  1898,  and  under  this  last  said  Judgment 
and  order  of  sale  said  land  was  sold  by  tbe 
sheriff  of  Archer  county,  Tex.,  on  the  3d  day 
of  May,  1898,  and  bought  In  by  A.  N.  Alford. 
plaintiff,  and  a  deed  was  made  to  plaintiff 
by  last  said  sheriff,  purporting  to  convey  the 
land  in  said  lease  contract  and  in  last  said 
Judgment  '  described  on  last  said  date. 
Twelfth.  That  afterwards,  on  the  27th  day 
of  April,  1899,  A.  N.  Alford,  plaintiff,  con- 
veyed the  land  in  the  lease  contract  sued  on 
herein  to  tbe  Alliance  Trust  Company,  Lim- 
ited, by  deed  of  last  said  date,  stating  in 
said  deed  that  it  was  only  intended  to  am- 
vey  such  title  only  as  he  had  acquired  to 
said  land  by  virtue  of  the  deed  to  him  men- 
tioned under  item  10  of  this  finding  of  fact. 
Thirteenth.  The  lands  in  question  were  held 
under  lease  from  R.  D.  Harris  to  Harrold  and 
East  for  many  years  prior  to  date  of  lease 
contract  sued  on  herein." 

Findings  of  Law. 

"First.  Under  the  foregoing  findings  of 
fact,  I  find  the  law  to  be:  That  tbe  sale  and 
deed  to  tbe  Alliance  Trust  Company,  Lim- 
ited, and  mentioned  under  item  8  of  the  find- 
ings of  fact,  terminated  the  lease  contract 
sued  on,  and  that  under  tbe  law  defendant 
was  not,  and  has  not  been,  liable  to  plaintiff 
on  the  contract  sued  on  for  rents  since  the 
first  day  of  November,  1898.  Second.  I  find 
that  under  the  Judgment,  order  of  sale,  and 
sherifTs  deed  in  favor  of  the  state  of  Texas, 
mentioned  In  the  findings  of  fact  herein,  I 
find  that  plaintiff  was  not  entitled  to  rents 
or  possession  of  the  land  described  In  the 
contract  sued  on  during  the  period  from  No- 
vember first,  1898,  to  November  first,  1899. 
Third.  I,  therefore,  find  for  the  defendant." 

We  tlilnk  the  eighth  finding  of  fact  does 
not  show  sufficient  termination  of  appellant's 
rights  or  title  to  authorize  lils  tenant  to  at- 
torn to  the  Alliance  Trust  Company,  Lim- 
ited, tbe  purchaser  at  the  foreclosure  sale 
therein  mentioned.  Alford  was  not  a  party 
to  the  suit,  and,  for  aught  tbe  record  shows, 
was  in  no  manner  affected  by  the  decree. 
Nor  can  the  Judgment  be  sustained  upon  the 
twelfth  finding.  The  appellant  conveyed  on- 
ly the  title  acquired  at  the  George  M.  Alford 
foreclosure  sale.  Any  other  title  held  by 
him  was  reserved.  It  may  be  that  be  did  iftot 
acquire  a  good  or  perfect  title  under  the 
tax  sale,  but  whateva  defects  there  may  be 


Digitized  by 


Google 


Tex.) 


MISSOURI,  K  *  T.  BY.  CO.  OF  T£XAS  t.  JOLLET. 


871 


In  bis  title,  the  appellee,  bis  tenant,  cannot 
qaestlon  the  same  or  attorn  to  another. 
Tbis  Is  the  general  mle,  and  the  present,  as 
presented  by  the  court's  findings,  Is  no  ex- 
ception. The  appellee  has  not  shown  that 
appellant  is  without  title. 

Tbe  motion  for  rehearing  is  granted,  the 
judgment  reversed,  and  the  cause  remanded 
for  a  new  trlaL 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  T. 
JOLLBY. 

(Gonrt  «f  OiTil   Appeals   of  Texas.     Feb.  28, 
1903.) 

HAILROADS-CROSSINO  ACCIDBN-P-JOINT  tTSH 
OF  TRACK&-NKQLIQEINCB  OP  ONK  COUPANT 
— UABILITY  OF  OTHER  COMPANY— CONTRIB- 
UTORY NBiOLiaBNCB^BURDBN  OF  PROOF. 

1.  ReT.  St.  art.  4440,  provides  for  the  cross- 
ing, etc.,  of  railways,  and  for  the  construction 
of  necessary  tornoatB,  sidings,  and  switches, 
and  other  conveniences  in  furtherance  of  the 
objects  of  such  connections.  Articles  4535, 
4536,  and  4639  require  the  interchange  of  bnsi- 
ness  of  railroads  crossing  each  other.  Defend- 
ant company  maintained  a  joint  depot  and  yards 
■^^•ith  another  company,  the  two  having  a  joint 
agent  in  charge.  Plaintiff's  horse  was  fright- 
ened, and  plaintiff  injured,  by  a  sidetracked  car 
left  standing  in  tbe  street  by  servants  of  the 
other  company.  Held  that,  though  the  statute 
did  not  in  terms  authorize  joint  sidings,  or  the 
lease  of  sidings  owned  by  one  company  for  a 
Joint  nae,  yet  as  such  acts  were  in  furtherance 
of  the  purposes  of  the  statute,  and  were  not 
illegal,  defendant  was  not  liable  for  the  negli- 
gence of  the  servants  of  the  other  company, 
even  thongh  the  car  stood  on  defendants 
ground. 

2.  It  is  error  in  a  personal  injury  case  to  in- 
struct that  the  burden  of  proving  contributory 
negligence  is  on  defendant,  where  the  issue  has 
been  raised  by  testimony  produced  by  plaintiff. 

Appeal  from  District  Court,  Fannin  County; 
Ben  H.  Denton,  Judge. 

Action  by  A.  W.  Joiley  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

T.  S.  Miller  and  Head  &  Dillard,  for  appel- 
lant W.  E.  McMahon,  Richard  B.  Semple, 
and  Thos.  P.  Steger,  for  appellee. 

RAINBY,  C.  J.  Appellee  sued  appellant  to 
recover  for  personal  injuries  alleged  to  have 
resulted  to  him  from  being  thrown  from  his 
buggy  by  reason  of  his  horse  l)ecoming  fright- 
ened at  a  car  standing  on  appellant's  track, 
and  partly  In  the  street  along  which  plaintiff 
was  traveling.  Verdict  and  Judgment  for 
plaintiff. 

The  accident  occurred  at  Bells,  where  the 
appellant's  road  and  that  of  the  Texas  & 
Pacific  Railway  Company  cross.  These  two 
roads  have  and  maintain  there  a  Joint  depot 
and  yards,  having  a  Joint  agent  in  charge. 
Tboy  have  certain  Y  and  switch  tracks,  wliich 
are  used  by  both.  One  of  the  tracks  is 
known  as  the  "team  track,"  on  which  cars 
containing    merchandise    for    customers    at 
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Bells  are  left  to  be  unloaded  by  such  custom- 
ers. The  car  at  which  plalntilTs  horse  had 
become  frightened  had  been  brought  in  and 
left  there  by  a  local  freight  train  operated 
solely  by  the  servants  of  the  Texas  &  Pacific 
Railway  Company  to  be  unloaded  by  one  of 
its  customers,  and  with  and  over  which  ap- 
pellant had  no  connection  or  control  what- 
ever. The  street  crossed  the  tracks  there,  it 
being  a  public  thoroughfare,  and  the  car  was 
left  standing  partly  in  the  street,  with  room 
enough  for  vehicles  to  pass.  The  plaintiff 
was  traveling  in  his  buggy  west,  and  first 
came  to  tbe  east  Y  track,  on  which  a  car 
of  appellant  had  been  left  close  to  the  north 
side  of  the  street  to  be  taken  up  by  the  Texas 
&  Pacific  and  transported  to  some  point  on  its 
line.  When  passing  this  car,  plaintiff's  horse 
showed  slight  evidence  of  fright,  and  he  tap- 
ped Mm  with  ills  whip.  When  he  approached 
the  second  car— the  one  left  on  tbe  team 
track  by  the  Texas  &  Pacific— the  horse  be- 
came frightened,  backed  tbe  buggy,  and 
threw  plaintiff  out,  and  he  was  injured  as  al- 
leged. 

Tbe  evidence  falls  to  show  liability  on  the 
part  of  appellant.  While  it  does  not  definite- 
ly appear  what  agreement  or  arrangement 
existed  between  said  companies  relative  to 
the  use  of  said  track,  we  take  it  that  under 
the  circumstances  said  use  by  either  was  not 
Illegal.  Article  4440,  Rev.  St.,  provides  for 
the  crossing,  etc.,  of  railways,  and  for  the 
construction  of  necessary  turnouts,  sidings, 
and  switches,  and  other  conveniences  in  fur- 
therance of  the  objects  of  such  connections. 
Articles  4636,  4536,  and  4539  require  the  in- 
terchange of  business  of  railroads  crossing 
each  other.  While  the  statutes  do  not,  in  ex- 
press terms,  authorize  the  construction  and 
maintaining  of  Joint  sidings^  etc.,  or  tbe  lease 
of  sidings,  etc.,  owned  by  one  to  the  other 
for  a  Joint  use,  etc.,  yet,  as  the  Joint  con- 
struction and  maintenance  of  sidings,  etc.,  or 
the  lease  thereof,  would  lessen  tbe  expense 
and  facilitate  the  Interchange  of  business, 
such  would  not  be  In  contravention  of  the 
statutes  and  illegal.  Nor  would  it  render 
lx>th  roads  liable  when  the  injury  resulted 
solely  from  the' negligence  of  one  of  them. 
In  this  case  the  injury  resulted  solely  from  the 
negligence,  if  any,  of  the  servants  of  the  Tex- 
as &  Pacific  Railway  Company  in  conducting 
its  own  business,  with  which .  appellant  had 
no  connection,  over  which  it  had  no  control, 
and  in  which  it  had  no  interest  Had  the 
Injury  resulted  from  a  failure  of  duty  im- 
posed upon  them  Jointly,  then  a  different 
state  of  case  would  be  presented.  Railway 
Co.  V.  Cardwell  (Tex.  Civ.  App.)  59  S.  W. 
288;  Pierce  on  Railroads,  p.  283,  approved  in 
Railway  Co.  v.  Underwood,  67  Tex.  598,  4 
S.  W.  216.  The  plaintiff  alleged.  In  sub- 
stance, as  a  basis  for  recovery,  tiiat  appel- 
lant's servants  negligently  left  and  permitted 
said  car  to  stand  so  near  to  and  upon  said 
crossing  as  to  obstruct  safe  travel,  etc.  The 
proof  showed  that  the  car  was  left  there  by 
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the  servants  of  the  Texas  A  Pacific  Railway 
Company  In  conducting  its  own  business  on 
a  track  used  by  both  roads.  Under  these  al- 
legations and  proof  no  recovery  could  be  had 
against  appellant. 

But  it  is  insisted  that  the  tracli  on  which 
the  car  was  standing  was  on  the  ground  of 
appellant.  This,  we  thinl(,  does  not  alter  the 
case,  unless  the  Texas  &  Pacific  CSompauy 
was  using  the  traclt  illegally. 

The  court,  in  its  charge,  placed  the  burden 
of  proof  on  defendant  to  establish  contribu- 
tory negligence.  This  was  error,  as  the  tes- 
timony which  raised  the  Issue  of  contributory 
negligence  was  produced  by  plaintiff.  Rail- 
way Co.  V.  Reed,  88  Tex.  439,  31  S.  W.  1058; 
Railway  Co.  v.  Lewis  (Tex.  Civ.  App.)  63  8. 
W.  1001. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


WATKINS  V,  HOPKINS  COUNTY, 

(Court  of  Civil  Appeals  of  Texas.    Feb.  21, 
1003.) 

HIGHWAYS-CONDEMNATION  — NOTICE  —  NON- 
RESIDENT—DAMAGES— COSTS— APPBAt- 
RECORD— CONSTITUTIONAL  LAW. 

1.  Where,  in  proceedings  to  condemn  land  for 
a  road,  the  owner  claims  an  estoppel,  based  on 
an  EKTeement  made  in  a  former  proceedinK  by 
which  he  gave  a  road  in  another  ^lace,  and  the 
county  was  to  be  perpetually  enjoined  from  oc- 
cupying or  working  the  land  in  question,  and  a 
judgment  entered  thereon,  but  neither  such 
agreement  nor  the  judgment  is  included  in  the 
transcript,  an  assignment  of  error  based  there- 
on cannot  be  considered. 

2.  Acts  1887,  p.  87,  providing  for  the  creation 
of  a  road  system  for  certain  specified  counties, 
is  constitutional,  though  no  local  notice  of  in- 
tention to  apply  therefor  was  given. 

8.  Where  a  landowner  is  a  nonresident,  no- 
tice of  condemnation  proceedings  for  a  higliway 
across  liis  land  is  properly  served  on  bia  agent. 

4.  In  jproceedings  to  condemn  land  for  a  high- 
way it  IB  error  to  receive  evidence  that  the  en- 
tire tract  out  of  which  the  road  is  taken  would 
sell  for  more  if  cut  up  into  small  tracts,  as  the 
owner  is  entitled  to  the  value  of  the  strip  tak- 
en, and  any  depreciation  of  the  value  of  the  re- 
mainder of  the  tract  for  the  uses  to  which  it 
was  adapted  and  to  which  he  applied  it. 

5.  In  proceedings  to  condemn  land  for  a  Ugh- 
way,  the  reception  of  evidence  that,  after  the 
contest  was  filed,  the  county  fenced  that  part 
of  the  land  made  necessary  by  the  location  of 
the  road,  there  l>eing  no  plea  to  that  effect,  was 
error. 

6.  The  fact  of  such  fencing  could  be  shown, 
if  pleaded,  in  order  to  prevent  a  recovery  by 
the  landowner  of  the  expense  of  fencing. 

7.  In  considering  the  auestion  of  costs,  the 
expense  of  such  fencing  should  be  added  to  the 
amount  awarded,  and,  if  the  sum  exceeds  the 
amount  fixed  by  the  commissioners,  the  land- 
owner is  entitled  to  costs. 

Appeal  from  Hopkins  County  Court;  R.  B. 
Keasler,  Judge. 

Proceedings  by  Hopkins  county  to  condemn 
lands  and  establish  a  road  across  the  land 
of  J.  B.  Watklus.  From  a  Judgment  con- 
demning the  land  and  awarding  damages, 
the  owner  appeals.    Reversed. 

Frank  E.  Scott,  for  appellant. 


RAINEY,  C.  J.    Tbis  Is  an  appeal  from  a 

judgment  rendered  In  a  condemnatiou  pro- 
ceeding by  appellee  to  establish  a  public  road 
across  appellant's  land. 

The  appellant  complains  of  the  action  of 
the  trial  court  in  sustaining  a  q)eclal  demur- 
rer to  his  plea  of  estoppel.  The  order  sus- 
taining the  demurrer  is  not  incoriwrated  hi 
the  record,  but  a  bill  of  exception  was  re- 
served to  the  court's  ruling,  which  states  that 
the  plea  set  up  "that  Hopldns  county,  by  its 
legal  representative,  made  an  agreement  in 
the  case  of  J.  B.  Watklns  va.  R.  B.  Keasler. 
County  Judge,  et  ai..  No.  3,875,  pending  in 
the  district  court  of  said  county,  said  agree- 
ment made  at  the  Aug.  term  1901,  that  the 
defendant  J.  B.  Watkins  have  a  Judgment 
forever  perpetuating  an  injunction  restrain- 
ing said  Hopkins  county  from  using,  occapy- 
ing,  or  in  any  manner  working  the  land  de- 
scribed in  plaintiff's  original  petition  herein  as 
a  public  road,  and  that  a  Judgment  was  ren- 
dered on  said  agreement"  And  it  was  fur- 
ther stated  that,  as  a  part  consideration  of 
said  agreement,  defendant  gave  plainttff  a 
right  of  way  across  another  portion  of  said 
land,  which  was  embodied  In  said  agreement 
and  Judgment,  etc.,  and  said  plea  referred  to 
said  agreement  and  judgment,  and  made 
them  a  part  of  said  plea.  The  transcript  in 
this  case  contains  neither  the  agreement  nor 
the  Judgment  mentioned,  hence  we  cannot 
intelligently  pass  upon  this  assignment  of  er- 
ror. We  will  remark,  however,  that  It  seems 
to  be  the  prevailing  opinion  that  a  municipal- 
ity cannot  surrender,  abridge,  or  barter  away 
its  right  of  eminent  domain  relative  to  the 
establishment  and  maintenance  of  pubUc 
roads.  Lewis'  Eminent  Domain,  voL  1,  i 
261. 

It  is  contended  that  Hopkins  county  was 
attempting  to  proceed  under  a  special  law  au- 
thorizing said  county  to  lay  out  roads,  etc. 
(Acts  1897,  p.  87),  that  same  is  a  local  law, 
and  tliat  the  requisite  notice  was  not  given, 
and  Is  therefore  unconstitutlonaL  There  is 
no  merit  in  this  contention.  Smith  ▼.  Gray- 
son County,  18  Tex.  Civ.  App.  153,  44  S.  W. 
021. 

The  appellant  requested  the  court  to  in- 
struct the  Jury  to  find  for  the  defendant. 
among  other  grounds,  for  the  reason  that  the 
notice  required  by  statute  of  the  time  and 
place  of  the  meeting  of  commissioners  to 
assess  damages  was  not  given.  Notice  is 
necessary  to  make  the  condemnation  pro- 
ceedings legal,  and  it  was  essential  in  this 
proceeding  for  the  county  to  show  that  proper 
notice  had  been  given.  Parker  v.  Railway 
Co.,  84  Tex.  333,  10  8.  W.  518;  Bowie  Coun- 
ty V.  Powell  (Civ.  App.)  3  Tex.  Ct  Rep.  855, 
60  8.  W.  237.  The  record  shows  that  service 
of  notice  was  properly  executed  by  a  deputy 
sheriff  on  an  agent  of  the  appellant,  appel- 
lant being  a  nonresident  This  was  sufficient 
under  the  statute. 

Complaint  is  made  of  the  court's  action  in 
permitting  the  county  to  Introduce  evidence 
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to  the  effect  that  defendant's  land,  If  cut 
up  Into  small  tracts,  would  sell  for  more  than 
If  permitted  to  remain  In  one  body.  The 
land  was  In  a  solid  body,  and  the  defendant 
was  entitled  to  the  damages  done  to  it  in  that 
coudltion.  Where  part  of  a  tract  of  land  is 
condemned,  the  owner  is  entitled  to  recover 
tbe  market  value  of  the  land  actually  ap- 
propriated at  the  time  It  Is  condemned,  and 
such  damages.  If  any,  as  depreciates  tbe  value 
of  the  remainder  for  the  uses  to  which  It 
-was  adapted  and  to  which  be  applied  It 
If,  by  reason  of  the  establishment  of  the 
road.  It  was  made  necessary  for  plaintiff  to 
expend  money  to  place  the  land  In  condition 
for  use  as  a  pasture,  that  being  tbe  use  to 
which  he  had  applied  It,  such  as  fencing, 
making  pool  for  stock  water,  etc.,  then  he 
was  entitled  to  recover  such  an  amount  as 
the  evidence  shows  was  reasonably  neces- 
sary for  that  purpose.  Morris  v.  Coleman 
County  (Tex.  Civ.  App.)  28  S.  W.  880.  That 
the  land  would  be  more  valuable  If  cut  up 
into  smaller  tracts  In  this  Instance  was  Im- 
material, for  It  applied  to  the  condition  of  tbe 
land  as  well  before  as  after  the  location  of 
the  road,  and,  therefore,  It  fixed  no  basis  for 
determining  plaintiff's  damages.  The  court 
erred  In  permitting  appellee  to  prove  that  It 
had  fenced  that  part  of  the  land  made  nec- 
essary by  tbe  location  of  the  road  after  the 
contest  had  been  filed,  there  being  no  plea 
to  that  effect  If  appellee  had  pleaded  this, 
then  It  could  be  shown  in  order  to  prevent 
a  recovery  therefor,  but  it  would  not  affect 
the  question  of  costs.  If  plaintiff  recovered 
an  amount  which.  If  added  to  the  cost  of  said 
fencing,  would  exceed  the  amount  fixed  by 
the  commissioners,  then  he  would  be  entitled 
to  recover  his  costs. 

Some  other  questions  are  raised,  but  it  is 
not  probable  they  will  arise  on  another  trial, 
and  It  Is  not  deemed  necessary  to  pass  upon 
them. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  and  the  cause  remanded.  The 
former  opinion  rendered  In  this  case  is  with- 
drawn, and  this  substituted  therefor. 

Reversed  and  remanded. 


SITBS  et  al.  v.  LANB. 

(Court  of  Civil  Appeals  of  Texas.    March  4, 
1903.) 

PLBADINO  —  JURISDICTION   OP  COURT  — PBR- 

SONAL  PRIVILEGE— SUFPICIBNCT  OP  PLEA 

—SUBMISSION  TO  JURISDICTION. 

1.  A  plea  of  personal  privilege,  alleging  res- 
idence in  a  different  county,  is  good  though  it 
does  not  affirmatively  state  that  tiie  pleader  had 
not  submitted  herself  to  the  jurisdiction  of  the 
court. 

2.  Where  a  stranger  to  an  action  was  cited 
at  the  instance  of  defendant,  and  interposed  a 
plea  of  personal  privilege,  and  further,  in  reply 
to  defendant'R  answer,  denied  under  oath  that 
she  had  submitted  herself  to  the  jurisdiction  of 
the  court,  the  reply  supplied  the  defect  in  her 
plea,  if  it  was  such,  in  failing  to  state  therein 


that  she  had  not  submitted  to  the  court's  jurix- 
diction. 

3.  Where  a  stranger  to  an  action  asked  leave 
to  intervene,  and  subsequently  withdrew  her 
motion  on  leave  granted  by  the  court,  without 
filing  a  plea  of  intervention,  and  no  plea  was 
filed  agamst  her  by  defendant  until  after  ad- 
journment of  that  term  of  court,  her  right  to 
plead'  personal  privilege  on  the  ground  of  resi- 
dence in  another  county,  when  dted  into  court 
at  tbe  instance  of  defendant,  was  not  lost. 

Appeal  from  District  Court,  Caldwell 
County;  L.  W.  Moore,  Judge. 

Suit  by  Jonathan  Lane  against  W.  B.  Siten 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

McNeal  &  Ellis,  for  appellants.  A.  B. 
Storey,  for  appellee. 


STRBETMAN,  J.  AppeUee  brought  this 
suit  March  13,  1902,  to  recover  of  W.  B.  Sites 
and  M.  T.  Hendricks  and  wife  tbe  principal, 
interest  and  collection  fees  on  a  vendor's 
lien  note  executed  by  W.  B.  Sites,  and  after- 
wards assumed  by  said  Hendricks  and  wife. 

Un  March  25,  1902,  Mrs.  Eliza  Kempner, 
doing  business  in  the  name  of  BL  Kempner, 
filed  a  motion  alleging  that  she  had  an  In- 
torest  in  tbe  note,  and  asking  leave  to  inter- 
vene. On  April  19th  this  motion  was  called 
up  by  the  court,  and  Mrs.  Kempner,  by  at- 
torney, stated  that  the  motion  had  been  filed 
through  mistake,  and  declined  to  file  a  plea 
In  intervention,  and  asked  leave  to  withdraw 
the  motion,  which  was  granted.  Appellant 
Hendricks  excepted  to  this  action  of  tbe 
court,  and  asked  leave  to  file  an  amended 
answer  making  H.  Kempner  a  party  defend- 
ant, because  he  bad  been  prevented  from 
paying  said  note  by  letters  from  said  Kemp- 
ner asking  him  not  to  pay  it  and  agreeing 
to  hold  him  harmless  if  he  would  not  pay  It. 
The  court  refused  to  grant  this  permission, 
and  Mrs.  Kempner  was  dismissed  from  the 
case.  Appellant  Hendricks  excepted,  but 
there  is  no  assignment  of  error  which  com- 
plains of  the  action  of  the  court  in  permit- 
ting Mrs.  Kempner  to  withdraw  from  the 
case,  or  in  refusing  to  permit  appellant  to 
file  his  pleadings  against  her.  No  pleadings 
were,  in  fact,  filed,  which  sought  any  relief 
against  her,  until  after  that  term  of  court 
adjourned.  Appellant  Hendricks  then,  on 
September  26,  1902,  filed  an  amended  an- 
swer, alleging  that  at  the  maturity  of  the 
note  sued  on  he  bad  deposited  the  amount 
due  on  tbe  note  In  the  bank  where  It  was 
payable,  but  about  that  time  said  Kempner 
had  written  him  that  she  owned  said  note, 
and  agreed  to  hold  him  harmless  if  he  would 
refuse  to  pay  It,  and  that  he  had  complied 
with  her  request  and  for  that  reason  said 
Kempner  was  responsible  to  him  for  the  in- 
terest and  attorney's  fees  which  had  ac- 
crued by  reason  of  his  failure  to  pay  said 
note  at  maturity.  Mrs.  Kempner  was  cited, 
and  interposed  a  plea  of  personal  privilege, 
alleging  her  residence  to  be  in  Galveston 
county,  and  not  in  Caldwell  county.    Appel- 
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lant  Hendricks  excepted  to  this  plea  of  prlv- 
ilege,  because  it  failed  to  negative  all  the 
facts  which  would  give  Jurisdiction  to  the 
district  court  of  Caldwell  county,  and  failed 
affirmatlTely  to  state  that  she  had  not  sub- 
mitted herself  to  the  Jurisdiction  of  said 
court  In  this  case.  The  action  of  the  court 
in  overruling  these  exceptions  is  the  only 
matter  complained  of  on  this  appeal 

The  assignments  do  not  point  out,  nor  do 
we  discover,  any  phase  of  the  case  which 
would  have  conferred  Jurisdiction  on  the  dis- 
trict coiut  of  Caldwell  county  which  was  not 
negatived  by  the  plea  of  privilege.  We  do 
not  think  it  was  necessary  In  this  case,  any 
more  than  it  would  be  in  any  other,  for  such 
pleading  to  affirmatively  allege  that  the  de- 
fendant had  not  submitted  herself  to  the  Ju- 
risdiction of  the  court  If  such  pleading 
were  necessary,  however,  the  necessity  was 
met  in  this  case,  as  Mrs.  Kempner,  in  a  reply 
to  appellants'  answer,  filed  a  further  plead- 
ing. In  which  she  denied  under  oath  that  she 
had  submitted  herself  to  the  Jurisdiction  of 
the  court. 

It  Is  urged  that  the  proceedings  above  stat- 
ed show  that  Mrs.  Kempner  had  submitted 
to  the  Jurisdiction  of  the  court  over  her  per- 
son, and,  for  this  reason,  the  court  erred  in 
sustaining  her  plea  of  privilege.  It  is  doubt- 
ful if  this  proposition  can  be  considered  un- 
der the  assignments,  which  only  complain 
of  the  ruling  upon  the  exceptions  to  the  plea 
of  privilege;  but,  at  any  rate,  we  do  not 
think  there  is  any  merit  in  the  contention. 

Mrs.  Kempner  was  permitted  to  withdraw 
her  motion  to  Intervene.  She  had  never  filed 
a  plea  of  intervention.  When  she  withdrew 
from  the  suit,  there  was  no  pleading  of  any 
kind  in  the  case  seeking  any  relief  against 
her.  No  such  pleading  was  filed  until  after 
the  adjournment  of  that  term  of  court 
When  the  pleading  was  afterwards  filed,  she 
occupied  the  same  position  with  reference  to 
It  as  If  she  had  never  appeared,  and,  In  our 
opinion,  had  the  same  right  to  assert  her 
personal  privilege  to  be  sued  in  the  county  of 
her  residence. 

The  Judgment  is  therefore  affirmed. 


BEATON  et  al.  r.  McRBYNOLDS. 

(Court  of  Oivll  Appeals  of  Texas.    Feb.  2B, 
1903.) 

StmBTIKS— SIGNING   ON   CONDITION— APPEAI*- 
PRESUMPTION. 

1.  A  surety  thongb  signine  on  condition  that 
another  sign  as  surety,  which  was  not  done,  is 
liable,  the  bond  having  been  delivered  without 
the  obligee  knowing  of  the  condition. 

2,  An  issue  neither  requested  nor  submitted 
will,  on  appeal,  be  presumed  found  so  as  to  sup- 
port the  judgment. 

Appeal  from  District  Court,  Lamar  Ooon- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  J.  P.  McReyuolds  against  H.  H. 
Seaton  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 


Sturgeon  &  Stone  and  W.  F.  Moore,  for  ap- 
pellants.   Burdett  &  Connor,  for  appellee. 

NEILIi,  3.  This  suit  was  bronght  by  the 
appellee  against  the  appellants,  BL  H.  Sea- 
ton,  as  principal,  and  C.  R.  Pride  and  F.  C. 
Sims,  as  sureties,  for  an  alleged  breach  of 
the  condition  of  a  bond,  executed  by  ttae  ap- 
pellants to  appellee  to  secure  the  faithful 
performance  of  a  certain  contract  made  by 
Seaton  with  him. 

After  a  general  denial,  the  appellants 
pleaded  that  the  bond  was  signed  by  Pride 
upon  condition  that  one  J.  W.  Clark  should 
sign  the  same  as  his  co-snrety;  that  Clark 
refused  to  sign  It  and  that  then  Seaton  pro- 
cured the  name  of  appellant  Sima  to  the 
bond,  and  informed  appellee  when  he  deliv- 
ered It  to  him  of  the  condition  nnder  which 
Pride  signed,  and  that  if  the  latter  was  not 
satisfied  with  Sims  as  a  co-surety,  the  whole 
matter  should  end;  that  appellee  took  the 
bond  with  knowledge  of  such  condition;  and 
that  Pride  afterwards,  learning  the  condition 
upon  which  he  had  signed  had  not  been  com- 
plied with,  notified  plalntUF  that  be  would 
not  be  bound  by  the  instrument,  and  de- 
manded the  erasure  of  his  name  therefrom. 
The  cause  was  submitted  to  a  Jury  upon  spe- 
cial issues,  and  upon  their  verdict  the  Judg- 
ment appealed  from  was  entered  against  the 
appellants. 

The  only  issue  of  fact  in  the  case  was 
whether  appellee  knew  when  the  bond  was 
delivered  to  him  that  Pride  bad  signed  it 
subject  to  the  condition  that  J.  W.  Cterk 
should  sign  it  as  his  co-surety.  This  issue 
was  in  this  manner  submitted  by  the  court 
to  the  Jury:  "Did  the  plalntlfT,  J.  F.  McReyn- 
olds,  know  at  the  time  the  bond  was  hand- 
ed him  by  Seaton,  or  at  any  time  before  the 
bond  was  handed  to  him,  that  the  defendant 
C.  R.  Pride  had  signed  said  bond  <H1  the  con- 
dition that  it  was  to  be  signed  by  J.  W.  Clark 
(commonly  called  Wes  Clark),  and  that  the 
defendant  C.  R.  Pride  was  not  to  be  iMund 
unless  it  was  signed  by  said  Clark?"  In  re- 
ply to  the  question,  thus  submitting  the  Is- 
sue, the  Jury  answered,  "No";  and  as  the  evi- 
dence is  sufficient  to  support  their  verdict  we 
approve  it.  If  a  surety  sign  an  obligation 
upon  the  condition  that  another  shall  also 
sign  as  surety  before  it  shall  be  binding  upon 
him,  and  this  condition  Is  known  to  the  ob- 
ligee when  he  takes  the  obligation,  the  j^nre- 
ty  is  not  generally  liable  unless  the  condi- 
tion is  complied  with.  Brandt  on  Sur.  & 
Guar.  {  402. 

As  the  undisputed  facts  show  that  the 
bond  was  signed  by  Pride  upon  such  condi- 
tion, and  was  delivered  by  Seaton,  the  prin- 
cipal, to  the  appellee,  and  that  he  sustained 
damages  in  the  sum  of  (753.78  by  reason  of 
the  breach  of  the  contract,  the  faithful  per- 
formance of  which  the  bond  was  given  to  se- 
cure, the  only  qnestion  to  be  determined  by 
the  Jury  was,  did  the  appellee  take  the  obli- 
gation with  knowledge  of  such  oondltionT 
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This  question  was  clearly  submitted  by  tbe 
charge  of  the  court,  and  It  did  not  err  In  re- 
fusing to  submit  It  In  a  different  form,  or  in 
falling  to  submit  any  other  issues.  Be- 
sides, upon  appeal  or  writ  of  error  (where 
a  cause  is  submitted  on  special  issues),  an  Is- 
sue not  submitted  and  not  requested  by  a 
party  to  the  case,  is  deemed  as  found  by  the 
court  In  such  a  manner  as  to  support  tbe 
judgment  Rev.  St  art  1331;  Breneman  t. 
Mayer,  24  Tex.  Civ.  App.  178;  Railway  T. 
Spencer,  67  S.  W.  196,  4  Tex.  Ct  Rep.  518. 

There  is  no  error  In  tbe  Judgment  and  It  ia 
affirmed. 


VOGBS  T.  DITTLINGER  et  «!. 

(Oourt  of  OItU  Appenln  of  Texas.     March  4, 
1808.) 

JUSTICE  COURT— APPEAL— DEFECTIVE  BOND- 
PLEA  OP  PERSONAL  PRIVILBQEJ— RECORD— 
STATEMENT  OF  FACTS— PRESUMPTIONS— EV- 
IDENCE. 

1.  On  appeal  from  a  justice  court  to  the  dis- 
trict court,  it  is  not  necessary  for  the  appellant 
to  glTe  a  bond,  where  no  judgment  against  him, 
except  for  costs,  is  rendered,  and  defects  in  the 
bond^nven  are  therefore  immaterial. 

2.  Where  there  is  only  a  partial  statement 
of  facts  iu  the  record,  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  tne  judg- 
ment of  the  lower  court 

3.  Jn  the  partial  statement  of  facts  contain- 
ed in  the  record  there  was  a  written  agreement, 
signed  "Herman  Voges,"  promising  to  pay  an 
account  by  delivering  wheat  at  a  town  in  pre- 
cinct No.  1,  where  suit  on  the  account  was 
brought  Defendant's  plea  of  personal  privilege 
was  that  he  lived  in  another  precinct.  Held 
that  the  pleadings  being  sufficiently  full  to  ad- 
mit proof  that  Heinrich  Voges  was  doing  busi- 
ness in  the  name  of  Herman  Yoges,  and  that 
the  written  instrument  and  the  signature  there- 
to were  in  fact  the  act  of  Heinrich  Voges, 
which  evidence  would  have  sustained  the  judg- 
ment against  Heinrich  Voges,  it  would  be  pre- 
sumed that  it  was  offered. 

Appeal  from  District  Court  Comal  County; 
L.  W.  Moore,  Judge. 

Action  by  Hippolit  Dittlinger  and  another 
against  Heinrich  Voges  and  another.  Judg- 
ment for  plaintiff,  and  defendant  Heinrich 
Voges  appeals.    Affirmed. 

A.  B.  Altgelt  for  appellant  F.  J.  Maier, 
for  appellees. 

STREETMAN,  X  H.  Dittlinger,  appellee^ 
brought  suit  in  justice's  court,  precinct  No.  1, 
Comal  county,  Tex.,  against  Herman  Voges 
and  Heinrich  Voges,  to  recover  an  Indebted- 
ness on  account.  The  petition  alleged  a  part- 
nership, and  was  also  broad  enough  to  re- 
cover upon  either  a  verbal  or  written  promise 
against  either  or  both  of  said  defendants. 
Both  defendants  filed  pleas  of  personal  priv- 
ilege, Herman  Voges  alleging  that  he  lived 
in  Bexar  county,  Tex.,  and  Heinrich  Voges 
alleging  that  be  lived  In  precinct  No.  3,  Co- 
mal county,  Tex.,  but  not  alleging  that  there 
was  a  qualified  Justice  of  the  peace  In  said 
precinct  nor  that  precinct  No.  1  was  not 
tbe  nearer  precinct  to  his  residence.     The 


Justice's  court  sustained  the  pleas  of  privi- 
lege, and  dismissed  tbe  suit  Plaintiff  ap- 
pealed, and  executed  an  appeal  bond. 

Tbe  first  assignment  complains  of  tbe  re- 
fusal of  tbe  district  court  to  dismiss  tbe  ap- 
peal because  of  defects  In  tbe  bond.  It  was 
not  necessary  for  plaintiff  to  have  given  an 
appeal  bond,  as  no  Judgment  except  for 
costs,  was  rendered  against  him  in  the  Jus- 
tice's court.  It  was,  therefore,  immaterial 
whether  the  bond  was  defective  or  not  H. 
&  T.  C.  Ry.  Co.  V.  Red  Cross  Stock  Farm,  91 
Tex.  628.  45  S.  W.  37& 

The  district  court  notwithstanding  tbe 
pleas  of  privilege,  rendered  judgment  against 
Heinrich  Voges  for  the  amount  of  tbe  ac- 
coimt  and  interest  Tbe  only  complaint  ur- 
ged ia  that  the  court  should  have  sustained 
this  defendant's  plea  of  privilege.  There  is 
no  complete  statement  of  facts  In  tbe  record, 
but  what  purports  to  be  only  a  partial  state- 
ment of  facts;  and,  in  this  condition  of  tbe 
record,  all  reasonable  presumptions  will  be  in- 
dulged In  favor  of  the  Judgment  of  tbe  lower 
court 

There  is  in  tlils  statement  a  written  agree- 
ment signed  "Herman  Voges,"  promising  to 
pay  tbe  account  in  question  by  delivering 
wheat  at  New  Braunfels,  Tex.,  which  is  in 
precinct  No.  1,  where  the  suit  was  brought 
The  pleadings  were  sufficiently  full  to  admit 
proof  that  Heinrich  Voges  was  doing  busi- 
ness in  the  name  of  Herman  Voges,  and  that 
said  written  instrument  and  tbe  signature 
tbereto,  were  in  fact  the  act  of  Heinrich 
Voges.  This  evidence  would  have  sustained 
tbe  judgment  and  we  will  presume  that  it 
was  made,  in  tbe  absence  of  a  statement  of 
facts.  There  being  no  error  in  tbe  Judgment, 
It  is,  therefore,  affirmed. 

Affirmed. 


INDUSTRIAL  LUMBER  CO.   v.  TEXAS 
PINE  LAND  ASS'N.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  6, 
1903.) 

LIENS— CREDITORS— CONTRACT  LIMITINO  LIA- 
BILITY —  JOINT-STOCK  COMPANIES  —  TRUST 
FUND  FOR  CREDITORS— UISMIBSAL— EFFECT. 

1.  Where  an  action  was  Instituted  agaiust  a 
voluntary  association  for  a  money  judgment, 
and  a  foreclosure  of  a  lien  against  the  property 
of  the  association,  including  property  leased  to 
plaintiff,  all  of  which  property  had  been  con- 
veyed to  other  parties,  who  were  joined  as  de- 
fendants, and  exceptions  were  sustained  to  so 
much  of  the  petition  as  sought  to  foreclose  a 
lien  on  land  not  leased  to  plamtiff,  and  on  land 
conveyed  before  the  suit,  whereupon  the  plain- 
tiff dismissed  all  claim  for  a  money  judgment 
and  to  the  consideration  passing  for  the  sale  of 
land,  such  dismissal  did  not  dismiss  the  action 
for  the  foreclosure  of  the  lien. 

2.  Where  it  was  provided  in  a  contract  be- 
tween plaintiff  and  defendant,  a  voluntary  as- 
sociation, that  plaintiff  should  look  exclusive- 
ly to  the  trust  property  in  the  hands  of  defend- 
ant's trustees  and  not  to  the  shareholders  for 
any  debt  or  damages  arising  thereunder,  such 

•Rehearing  denied,  and  writ  of  error  dented  by  su- 
preme court. 
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limitation  of  liability  did  not  create  an  equi- 
table lien  in  faror  of  plaintiff  against  the  as- 
sociation's property. 

3.  Where  a  TOluntary  association  disposes  of 
all  its  property,  and  ceases  to  be  a  goiug  con- 
cern, the  purchaser  of  its  assets  does  not  take 
the  same  incumbered  with  a  trust  for  the  ben- 
efit of  creditors  of  the  assoeiation,  evin  though 
such  creditors  bad  contracted  with  the  associa- 
tion to  look  only  to  the  assets  for  eatisfaction 
of  their  claims. 

Appeal  from  DiBtrict  Court,  Hardin  Coun- 
ty;  L.  B.  Hightower,  Judge. 

Action  by  the  Industrial  Lumber  Company 
against  the  Texas  Pine  Land  Association. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Jotm  Brougbton,  Cruae  &  Nail,  and  Smith, 
Crawford  &  Sonfield,  for  appellant  Lanier 
&  Martin,  for  appellee. 


OILL,  J.  This  Is  an  appeal  from  a  Judg- 
ment sustaining  demurrers  to -the  plaintiff's 
amended  original  petition.  The  pleading  Is 
very  lengthy,  and  it  is  not  deemed  necessary 
to  set  It  out  in  full.  In  view  of  the  conclu- 
sion reached  by  us,  a  statement  of  its  sub- 
stance will  be  sufficient  for  the  purposes  of 
this  opinion. 

It  was  averred  tbat  plaintiff,  the  Industrial 
Lumber  Company^  a  Texas  corporation,  en- 
tered into  a  written  contract  with  the  Texas 
Pine  Land  Association,  by  which  the  last- 
named  concern  leased  to  plaintiff  a  certain 
sawmill  at  Liberty,  Tex.,  and  certain  land 
on  which  It  was  situated,  for  the  term  of 
two  years  from  April  1,  1898;  and  bound  It- 
self, among  other  things,  to  cut  and  furnish 
at  the  sawmill  for  a  named  price  a  sufficient 
number  of  logs  to  enable  the  mill  to  be  op- 
erated at  Its  full  capacity  during  the  full 
term  of  the  lease;  tbat  plaintiff  took  posses- 
sion of  the  mill  and  operated  it  during  the 
term,  but  the  defendant  association  failed  to 
furnish  a  sufficient  number  of  logs  to  enable 
plaintiff  to  run  the  mill  at  its  full  capacity, 
whereby  much  time  was  lost,  to  plaintltTs 
damage,  for  which  Judgment  Is  asked.  It  is 
further  aVerred  that,  a  short  time  before  the 
expiration  of  the  lease,  plaintiff  procured  a 
two-years  extension  of  the  contract  according 
to  Its  terms,  whereby  both  plaintiff  and  de- 
fendant association  were  bound  as  before; 
tbat,  as  required  In  the  first  instance,  plain- 
tiff deposited  with  the  association  the  sum 
of  $5,000  to  secure  it  against  default  on  the 
part  of  plaintiff,  said  sum  to  be  returned  to 
plaintiff  at  the  expiration  of  the  lease  or  ex- 
tension, In  case  plaintiff  had  complied  with 
its  obligations;  that.  In  pursuance  of  the 
agreement  of  extension,  plaintiff,  with  the 
full  knowledge  and  acquiescence  of  defend- 
ant association,  put  Into  the  sawmill  and  up- 
on the  property  covered  by  the  lease  certain 
necessary  improvements  and  repairs,  perma- 
nent in  their  nature,  at  the  reasonable  cost  of 
over  $15,000,  and  for  this  plaintiff  also  prays 
Judgment  by  reason  of  the  facts  hereinafter 


set  out    It  is  further  averred  that  on  the 

day  of ,  18—,  after  the  expiration 

of  the  original  lease,  the  defendant  associa- 
tion sold  and  conveyed  to  John  H.  Kirby  and 
to   the   Kirby   Lumber    Company    and    the 
Houston  Oil   Company  (two   Texas   corpora- 
tions) all  Its  holdings  in  Texas,  including  the 
property  leased  to  plaintiff,  and  all  the  lands 
from  which  the  association  expected  to  get 
logs  to  be  furnished  for  the  operation  of  the 
mill;   that  the  vendees  ousted  plaintifT  from 
its  holdings,  and  the  association,  by  reason  of 
such  sale,  ceased  to  be  a  going  concern,  and 
by  that  act  has  rendered  it  Impossible  for  the 
association  to  comply  with  the  terms  of  the 
lease.    Large  damages  are  averred  to  bave 
resulted  from  this  breach  by  the  association 
growing  out  of  the  failure  to  furnish   logs 
for  the  two-years  extension  of  the  lease,  and 
for  this  plaintiff  prays  damages  also.    John 
H.  Kirby  and  the  two  Texas  corporations 
above  named  were  made  parties  defendant 
for  the  purix>se  of  foreclosing   an    asserted 
lien  upon  all  the  property  conveyed  by  the 
association  to  them,  and  plaintiff  also  sought 
by  injunction,  to  bold  in  the  hands  of  Kirby, 
the  Houston   Oil   Company,   and   the    Kirby 
Lumber  Company  all  the  consideration   for 
the  purchase  from  the  association  which  bad 
not   theretofore  passed.    A  lien,    as   before 
stated,  was  asserted  against  all  the  property 
purchased,  and  was  averred  to  exist  by'  rea- 
son of  the  following  facts:    That  the  Texas 
Pine  Land  Association  was  a  voluntary  asso- 
ciation or  Joint-stock  company,  the  member- 
ship of  which  is  very  numerous,    and   the 
names  of  all  the  members  are  unknown  to 
plaintiff,  and  all  are  alleged  to  be  nonresi- 
dents of  this  state;   that  tbe  membership  is 
so  large  It  is  Impracticable,  if  not  Impossible, 
to  make  each  and  all  of  them  parties  to  this 
suit;  that  the  Texas  Fine  Land  Association 
was  organized  for  the  purpose  of  and  was  en- 
gaged In  the  investment  of  capital  In  pine 
and  other  timber  lands  in  Texas,  and  in  cut- 
ting and  selling  logs,   and   operating   saw- 
mills, trams,  and  booms,  and  operating  a 
general  lumber  and  timber  business;  that  the 
business  of  the  association  had  been  Intrust- 
ed by  its  members  to  Thomas  L.    Nelson, 
Francis  Peabody,  Jr.,  and  Koah  W.  Jordan 
(residents  of  Boston,  Mass.),  as  trustees,  who 
were   fully   empowered   to   transact   all   the 
business  of  tbe  association,  and  to  make  all 
necessary  contracts,   sales,  and  bargains   in 
furtherance  of  the  purposes  of  the  associa- 
tion.   But  the  'power  of  these  trustees  was 
specifically  limited  by  the  following  stlpxila- 
tlon,  embodied  in  the  written  Instrument,  de- 
nominated "Declaration  of  Trust"  which  was 
the  source  of  their  authority:    "Art.  13.  The 
trustees   shall  have  no  power  to   bind  the 
shareholders  personally,  and,  in  every  writ- 
ten contract  they  shall  enter  into,  reference 
shall  be  made  to  this  declaration  of  trust. 
And  the  person  or  corporation  so  contracting 
with  the  trustees  shall  look  only  to  the  funds 
and  property  of  the  trust  for  the  payment 
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ander  such  contract,  or  for  the  payment  of 
any  debt  or  damage,  Judgment  or  decree,  or 
of  any  mouey  that  may  otherwise  become 
due  and  payable,  by  reason  of  the  failure  on 
the  part  of  the  trustees  to  perform  such  con- 
tract in  whole  or  In  part,  so  that  neither  the 
trustees  nor  the  shareholders,  present  or  fu- 
ture, in  this  trust  shall  be  personally  liable 
therefor."  That  in  pursuance  of  this  clause 
there  was  Incorporated  in  the  original  lease 
contract  the  following  clause:  "It  Is  further 
distinctly  understood  that  the  party  of  the 
first  part  is  a  joint-stock  association  without 
personal  liability  of  its  stocliholders,  and  that 
for  any  debt,  demand,  or  damage  arising  un- 
der this  instrument  against  the  party  of  the 
first  part  the  party  of  the  second  part,  or 
other  party  in  whose  behalf  such  demand 
may  arise,  shall  look  exclusively  to  the  trust 
property  in  the  hands  of  the  trustees  of  the 
party  of  the  first  part,  and  upon  no  account 
and  in  no  event  shall  there  be  any  individual 
liability  of  the  shareholders,  party  of  the  first 
part,  or  its  trustees."  The  large  amount  of 
lands  and  other  property  in  Texas  owned  by 
the  association  is  specifically  set  out  and  de- 
scribed In  the  petition.  It  is  alleged  that  the 
association  owned  all  the  lands  for  miles 
around  the  sawmill  site,  so  that  in  no  event 
could  plaintUt  have  operated  the  sawmill  aft- 
er the  sale  of  its  property  by  the  association; 
that,  as  above  stated,  plaintiff  had  agreed  in 
set  terms  not  to  hold  the  members  of  the  as- 
sociation personally  liable,  but  to  look  alone 
to  the  trust  property  for  the  satisfaction  of  Its 
demands,  and  that  as  a  result  it  has  no  reme- 
dy except  against  the  property  and  funds  of 
the  concern;  that  the  contract  of  lease  itself 
evinces  a  purpose  on  the  part  of  the  parties 
thereto  to  charge  the  property  with  a  lien, 
and  that  If  that  does  not  do  so  an  equitable 
lien  clearly  arises  in  favor  of  plaintiflT  by  rea- 
son of  the  declaration  of  trust,  the  terms  of 
the  lease,  and  the  attendant  facts  averred. 
It  is  further  alleged  that  Kirby  and  the  two 
defendant  corporations  had  actual  notice  of 
ail  the  facts  and  the  existence  of  plaintiff's 
demands,  and  that  same  were  secured  by  a 
Hen  at  the  time  of  and  before  the  purchase 
by  defendants.  A  foreclosure  of  the  asserted 
Hen  is  prayed  for  against  the  trust  property 
In  the  hands  of  the  defendants. 

The  Kirby  Lumber  Company  and  the  as- 
sociation interposed  an  exception  to  that  por- 
tion of  the  petition  which  seeks  to  foreclose 
a  lien  upon  land  not  leased  to  plaintiff  in 
1808.  and,  further,  that  the  land  had  been 
conveyed  before  the  beginning  of  this  suit, 
and  therefore  no  Hen  existed. 

These  exceptions  were  sustained  by  the 
court,  whereupon  plaintiff  filed  the  follow- 
ing motion:  "And  now  comes  the  plointur 
and  dismisses  aH  that  part  of  its  cause  of 
action  seeking  a  recovery  against  the  Hous- 
ton Oil  Company,  the  Kirby  Lumber  Cmth- 
pany,  or  any  one  else,  for  the  moneys,  stocks, 
and  bonds  or  other  things  of  value  alleged  to 
be  the  consideration  passing  to  said  Texas 


Pine  Land  Association  for  the  lands  describ- 
ed, as  sold  to  the  said  oil  coiQpany  and  lum- 
ber company  of  date  July  31,  1901,  because  It 
now  alleges  that  all  of  said  consideration 
passed  to  said  association  before  the  filing  of 
this  suit,  and  has  been  removed  from  this 
state  in  the  shape  of  mouey,  and  is  beyond 
the  reach  of  plaintiff;  and  plaintiff  says 
that  all  the  property  of  said  association  had 
been  removed  from  this  state  before  the  in- 
stitution of  this  suit,  except  the  land  herein 
involved,  and  that  it  is  the  only  source 
through  which  it  can  collect  any  judgment 
that  may  be  rendered.  And  plaintiff  does 
not  seek  to  recover  any  money  judgment 
against  said  association  as  an  Individual,  or 
any  of  the  trustees  as  members,  but  only 
such  judgment  as  may  be  a  charge  upon  the 
real  estate  described  in  plaintlfTs  petition." 

The  motion,  being  heard  by  the  court,  was 
allowed.  Plaintiff  also  dismissed  as  to  de- 
fendant John  H.  Kirby,  and  also  as  to  the' 
three  named  trustees  In  their  Individual  ca- 
pacities, they  having  answered  both  for  the 
association  and  for  themselves.  Thereupon 
defendants  renewed  their  general  demurrers, 
which  the  trial  court  sustained.  Plaintiff  re- 
fusing to  amend,  the  action  was  dismissed, 
and  from  the  judgment  of  dismissal  plaintiff 
has  appealed. 

Before  taking  up  appellant's  assignments 
of  error  It  Is  necessary,  first,  to  dispose  of  a 
point  made  by  appellee  which,  by  reason  of 
Its  Importance,  Is  entitled  to  precedence. 
Appellee  contends  that  appellant's  motion  to 
dismiss  was  a  practical  dismissal  of  his  en- 
tire action,  and  that  the  trial  court  properly 
sustained  general  demurrers  to  a  petition, 
which,  after  the  dismissal  contained  nothing 
but  assertions  of  liens,  with  no  money  or 
other  personal  demand  as  a  basis  therefor. 
We  are  of  opinion  that  this  contention  pla- 
ces a  strained  and  unnatural  construction 
upon  the  motion  to  dismiss.  We  gather  from 
Its  terms  that  its  primary  purpose  was  to 
eliminate  from  the  case  all  questions  as  to 
the  funds  due  the  association  by  the  other 
defendants  for  the  purchase  of  its  Tex;i«« 
properties.  The  remainder  of  It  did  no  more 
than  the  amended  original  petition,  namt'ly, 
concede  that  plaintiff  was  entitled  to  no  mon- 
ey judgment  against  any  of  defendants  en- 
forceable against  them  personally,  but  only 
such  judgment  as  was  necessary  to  support 
and  foreclose  the  asserted  liens,  and  subject 
the  property  of  the  trust  to  the  satisfaction 
of  plaintifiTs  demands.  Any  other  construc- 
tion docs  violence  not  only  to  the  motion  It- 
self, but  to  the  manifest  theory  upon  which 
this  suit  was  tirought  and  Is  sought  to  be 
maintained. 

The  question  which  Includes  all  others  nec- 
essary to  be  disposed  of  on  this  appeal  is, 
did  the  court  err  in  sustaining  the  general 
demurrer  to  plaintiCTs  amended  original  peti- 
tion? Plaintiff  seems  to  rest  his  cause  of 
action  upon  two  theories,  and  asserts  a  right 
to  recover  upon  either  the  one  or  the  other: 
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Flrat  Where  a  person,  or  assodntion  of  per- 
sons, contract  In  lieu  of  personal  liability  that 
the  property  of  such  person  or  association 
shall  stand  pledged  to  the  performance  of 
such  agreement,  and  to  the  payment  of  any 
money  demand  of  whatever  nature  which 
may  result  from  such  contract  or  grow  out 
of  Its  breach,  an  equitable  lien  is  thereby  cre- 
ated upon  the  property.  Second,  inasmuch 
as  by  the  very  nature  of  the  association,  as 
created  by  the  declaration  of  trust,  there 
could  be  no  personal  liability,  and  the  prop- 
erty of  the  association  could  alone  I>e  looked 
to  by  the  creditors  of  the  concern,  such  prop- 
erty became  a  trust  fund  in  the  tiands  of  the 
trustees  chargeable  with  a  lien  in  favor  of 
its  creditors,  and  this  lien  followed  It  into 
the  hands  of  purchasers  with  notice,  where 
by  such  sale  and  purchase  the  association 
went  out  of  business,  and  ceased  to  be  a 
going  concern.  In  order  to  clearly  and  cor- 
•rectly  determine  whether  either  of  these 
propositions  can  be  maintained,  it  is  neces- 
sary, first,  to  ascertain  the  nature  of  the 
association  as  a  legal  entity,  and,  second,  the 
legal  etTect  of  the  contract  of  lease,  with  its 
stipulations  exempting  from  liability  the  in- 
dividuals at  interest  as  parties  of  the  first 
part.  In  disposing  of  these  questions  we  will 
pretermit  all  Inquiry  as  to  whether  the  por- 
tions of  plaintifTs  demands,  which  are  of  the 
nature  of  unliquidated  damages,  could  in  any 
event  be  declared  to  be  secured  by  an  equita- 
ble Hen,  and  shall  dispose  of  the  case  as 
though  the  suit  In  all  other  respects  was  free 
from  question. 

It  appears  from  plaintiff's  allegations  that 
the  defendant  association  is  a  Joint-stock 
company  or  voluntary  unincorporated  asso- 
ciiitlon,  composed  of  a  great  number  of  per- 
sons whose  Interests  are  evidenced  by  certifi- 
cates of  stock,  and  which  transacted  Its  busi- 
ness and  managed  its  affairs  through  named 
trustees  with  prescribed  powers.  Such  con- 
cerns are  uniformly  held  In  the  United  States 
to  be  partnerships,  subject  to  be  sued  as 
such,  and  governccl  by  the  laws  fixing  part- 
nership responsibility.  22  Ency.  Law  (2d 
Ed.)  p.  637;  Cook  on  Stock  and  Stockhold- 
ers, volume  1,  i  506;  Thompson  on  Corp.  vol- 
ume 1,  S  14,  p.  16,  They  are  distinguishable 
from  "partnerships,"  as  that  term  la  ordinari- 
ly used,  only  in  the  respect  that  the  death  or 
withdrawal  of  one  or  more  members  does  not 
effect  a  dissolution,  and  that  the  stock  can 
be  bought  and  sold  without  affecting  the  in- 
tegrity of  the  concern.  In  these  respects 
they  partake  of  the  nature  of  corporations, 
but  these  peculiar  characteristics  do  not  af- 
fect the  nature  or  extent  of  the  Individual 
liability  as  to  third  parties.  The  agreement 
among  members,  or  between  themselves  and 
the  trustees  appointed  to  manage  the  affairs 
of  the  concern,  that  no  personal  liability 
should  rest  upon  the  members,  would  not 
have  the  purposed  effect,  any  more  than 
such  an  agreement  between  the  members  of 
an  ordinary  partnership   would   accomplish 


that  end.    A.  ft  E.  Ency.  Law.  toL  22,  pp. 
143-173. 

Our  statute  prescribes  bow  a  limited  part- 
nership may  be  constituted,  and  compliance 
with  Its  terms,  requiring  certain  evidences  of 
Its  peculiar  nature  to  be  placed  of  rec<ml, 
puts  the  world  on  notice  of  the  nature  of  its 
liability.  Rev.  St.  tit  7a  But  it  does  not 
follow  by  reason  of  the  existence  of  this 
statute  that  either  an  ordinary  partaersbip 
or  an  association  of  individuals  may  not 
contract  with  another  that,  as  to  liabilities 
growing  out  of  the  particular  transaction 
evidenced  by  the  contract,  the  partners  or 
the  members  of  the  association  shall  be  ex- 
empt from  personal  liability,  and  that  the 
other  contracting  party  must  look  alone  to 
the  common  holdings  of  the  firm  or  associa- 
tion for  indemnity.  The  statute  merely  con- 
fers a  power.  It  does  not  limit  or  destroy 
any  common-law  right.  We  are  aware  of  no 
rule,  either  of  law  or  public  policy,  which 
forbids  the  making  of  such  a  contract  1 
Cook  on  Stockholders,  {  216;  22  A.  &  E. 
Ency.  tiaw,  p.  173;  Llndley  on  Partnerships, 
377,  378,  382.  These  things  being  true.  It  is 
plain  also  that  such  contract  does  not  neces- 
I  sarlly  create  a  lien  upon  the  property  or  any 
part  of  it.  Undley  on  Partnership,  p.  380. 
Whether  it  does  or  not  depends  upon  the  in- 
tention of  the  parties,  as  expressed  by  the 
language  of  the  Instrument  itself,  or  gath- 
ered from  that  and  attendant  circumstances. 
If  the  Instrument  itself  declares  the  lien.  It 
needs  no  aid  from  a  court  of  equity.  If  the 
Instrument  evinces  a  puri>ose  on  the  part  of 
the  parties  that  a  lien  should  exist  but  falls 
short  of  its  creation,  proceeding  upon  the 
maxim  that  equity  considers  as  done  thai 
which  ought  to  be  done,  the  courts  will  carry 
out  the  just  purjMses  of  the  contracting  par- 
ties. 11  Ency.  of  Law  (2d  Ed.)  p.  123.  But 
it  must  appear  that  a  lien  was  intended  or 
promised  upon  some  specific  property.  3 
Pom.  Eq.  {  1235. 

With  these  rules  and  principles  In  mind, 
an  inspection  of  the  contract  of  lease  con- 
vinces us  that  a  Hen  was  neither  created 
nor  promised.  If  read  In  the  light  of  the  dec- 
laration of  trust  to  which  It  refers,  and  es- 
pecially in  view  of  the  surrounding  facts  at 
the  date  of  its  creation  as  disclosed  by  the 
petition,  the  correctness  of  this  construction 
becomes  very  plain. 

The  association  is  averred  to  have  owned 
vast  quantities  of  land,  and  to  have  been  en- 
gaged In  the  cutting  and  selling  of  timber 
and  lumber,  and  in  the  operation  of  trams, 
booms,  and  sawmills  situated  in  various  coun- 
ties in  the  state.  To  hold  that  such  a  con- 
tract in  the  absence  of  specific  language  to 
that  effect,  created  a  Uen  on  all  the  prop- 
erty of  the  concern  In  Texas,  would  lead  to 
the  absurd  conclusion  that  the  logs,  being 
cut  and  sold,  were  subject  thereto;  that  oth- 
er mills  and  land,  leased  by  other  parties 
under  the  general  purposes  of  the  concern, 
were  also  covered,  and  if  subsequent  in  date 


Digitized  by 


Google 


Tex.) 


INDUSTRIAL  LUMBER  CO.  t.  TEXAS  PINE  LAND  ASS'N. 


879 


would  be  subject  to  sucb  lien.  We  do  not 
mean  to  say  that  a  contract  involving  sucb 
consequences  might  not  have  been  made,  but 
are  of  opinion  tliat  tliese  facts  go  far  to  show 
that  no  such  purpose  was  In  tbe  minds  of 
the  parties  here.  It  Is  well  to  remember  In 
this  connection  that  the  trustees  were  not 
empowered  to  make  any  other  sort  of  con- 
tract than  one  exempting  the  members  from 
liability,  and  that  of  this  restriction  plaintiff 
was  aware,  and  hence  must  have  known 
that  all  other  contracts  made  by  the  concern 
In  Texas  must  have  been  coached  in  like 
terms. 

Does  the  fact  that  the  members  of  the  as- 
sociation were  exempted  from  individual  lia- 
bility, and  that  plaintiff  was  bound  by  the 
contract  to  look  to  property  held  in  com- 
mon by  the  members  of  tbe  concern,  of  itself 
authorize  a  cotut  of  equity  to  imply  a  Uen 
upon  the  common  property?  If  the  contract 
of  lease  had  pointed  out  specific  property  to 
which  the  lessee  should  look,  there  might  be 
much  force  In  appellant's  position  on  this 
point  But  the  case  before  us  presents  a  dif- 
ferent aspect.  No  property  was  described 
except  the  property  leased,  and  that  simply 
for  the  purposes  of  the  lease  feature  of  the 
contract.  The  property  of  the  association 
was  vast  In  amount,  scattered  over  many 
counties,  and  consisted  of  realty  and  person- 
alty. It  may  be  inferred  from  the  petition, 
if  not  in  fact  alleged,  that  much  of  the  prop- 
erty was  then  involved  in  like  contracts  with 
others,  and  much  of  tbe  personalty  exposed 
to  daily  sale. 

We  do  not  think  tbe  facts  alleged  author- 
ize tbe  conclusion  either  that  a  lien  was  in- 
tended by  the  parties  or  that  equity  should 
imply  one  from  the  facts.  We  have  said  tbe 
contract  was  not  one  forbidden  by  law,  and 
this  means  of  course  that  thereunder  plain- 
tiff must  be  accorded  some  effective  remedy. 
In  holding  that  no  lien  existed,  plaintiff's 
rights  are  not  precluded.  It  seems  to  us 
tbe  most  natural  and  reasonable  construc- 
tion to  place  upon  the  contract  would  be  to 
hold  that  the  exemption  from  personal  lia- 
bility simply  gave  direction  to  any  execu- 
tion which  might  be  issued  on  any  Judg- 
ment procured  by  plaintiff  against  the  con- 
cern, its  members  or  representatives.  Thus, 
if  plaintiff  bad  procured  Judgment  against 
the  assoclatlou,  and  it  had  pleaded  In  de- 
fense the  restrictive  clause  of  the  contract, 
the  Judgment  should  have  directed  the  exe- 
cution to  be  levied  only  upon  firm  property, 
and  If  It  should  be  made  to  appear  that  the 
other  defendants  had  purchased  the  prop- 
erty of  the  association,  with  knowledge  of  a 
purpose  on  its  part  to  defraud  its  creditors, 
such  property,  under  well-settled  rules  of 
law,  could  nevertheless  be  subjected  to  the 
debt  It  is  perhaps  true,  also,  that  plaintiff 
has  a  remedy  against  the  trustees  person- 
ally for  misappropriating  the  funds  of  the 
association.  Lindiey  on  Partnership,  p.  383. 
If,  however,  we  are  In  error  In  holding  that 


the  contract  of  personal  exemption  was  valid, 
then  plaintiff  had  the  right,  under  appro- 
priate pleading,  to  a  personal  Judgment 
against  each  member  of  tbe  association,  or 
such  members  as  he  could  Identify  and  serve 
with  process,  with  right  to  general  execution 
against  them,  and  execution  against  the  firm 
property  as  to  all.  So  that,  in  any  event, 
the  demurrer  was  properly  sustained,  unless 
plaintiff's  proposition  Is  sound,  to  the  effect 
that  parties  purchasing  all  the  assets  of  sucb 
a  concern  are  responsible  for  its  liabilities, 
and  that  a  ilen  exists  upon  such  assets  to 
secure  such  claims.  The  funds  and  property 
of  a  defunct  corporation  are  a  trust  fund  In 
tbe  bands  of  the  directors  for  the  benefit  of 
the  stockholders  and  creditors.  It  is  also 
true  that  when  one  corporation  buys  out  tbe 
property  of  another  corporation,  whereby  the 
first  concern  becomes  defunct,  the  purchaser 
becomes  responsible  for  tbe  debts  of  tbe  de- 
funct concern  at  least  to  tbe  value  of  tbe 
property  purchased;  but  we  are  of  opinion 
this  rule  as  to  corporations  cannot  be  ap- 
plied to  the  association  in  question,  which, 
as  to  third  parties,  Is  in  ail  essential  respects 
a  mere  partnership. 

Upon  the  proposition  that,  irrespective  of 
whether  the  contract  itself  suflfced  to  create 
a  lien  or  would  authorize  a  court  of  equity 
to  declare  one,  the  nature  of  tbe  association 
and  the  nature  of  plaintiff's  contractual  re- 
lation did  nevertheless  create  one,  plaintiff 
relies  on  the  case  of  Society  of  Shakers  v. 
Watson,  15  C.  C.  A.  632,  68  Fed.  730.  In 
that  case  the  appellant  was  composed  of  a 
membership  of  100,  consisting  of  minors  as 
well  as  adults,  its  membership  constantly 
shifting  and  changing.  None  of  tbe  mem- 
bers Individually  owned  any  Interest  in  the 
property  of  the  society,  nor  were  the  inter- 
ests represented  by  shares.  It  was  neither 
a  corporation  nor  Joint-stock  company,  was 
not  engaged  in  business  for  profit  and  tbe 
common  holdings  were  intmsted  to  and  man- 
aged by  trustees.  These  latter  borrowed 
money  which  went  to  tbe  betterment  of  the 
society's  holdings.  Tbe  court  held  it  was 
not  a  partnerq|ilp,  that  there  could  be  no  In- 
dividual liability,  and  that  from  all  tbe  facts 
it  was  manifest  tbe  parties  Intended  the 
claim  should  constitute  a  lien  against  the 
property  of  tbe  society.  Even  If  we  should 
regard  tbe  case  as  binding  authority,  it  Is 
nevertheless  clearly  distinguishable  from  this 
In  the  respects  above  mentioned,  and  the 
court  was  doubtless  correct  in  holding  that, 
under  the  peculiar  facts  of  that  case,  a  lien 
existed.  Sucb  an  association  Is  neither  a  cor- 
poration nor  a  partnership.  22  A.  &  E. 
Ency.  of  Law,  p.  53.  So  in  Bank  ▼.  Eaton 
<C.  C.)  100  Fed.  8,  on  which  the  plaintiff  also 
relies.  The  case  is  much  like  tbe  one  at 
bar,  but  with  this  distinction:  the  articles  of 
trust  specifically  declare  that  the  money  bor- 
rowed, and  for  which  tbe  suit  was  brought, 
should  constitute  a  lien  upon  the  trust  prop- 
erty then  existing  apA  thereafter  to  be  ac- 
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quired.  The  case  cited  contained  a  fact  ele- 
ment which  is  lacking  in  the  one  before  us. 

We  do  not  deem  It  necessary  to  discuss 
the  other  cases  cited  by  appellant.  We  do 
not  regard  them  decisive  of  the  question  de- 
termined here.  That  partnership  creditors 
have  no  lien  upon  partnership  assets  is  well 
settled,  and  the  mere  fact  that  the  partners 
have  seen  fit  to  contract  against  personal 
liability  does  not  vary  the  rule. 

The  Judgment  is  attirmed. 


SUPREME  COUNCIL,  AMERICAN  1,E- 
GION  OF  HONOR  t.  LANDERS.* 

(Court  of  CivU  Appeals  of  Texas.     Jan.  28, 
1903.) 

BENEFIT  CERTIFICATE)— BT-LAWS  OF  ORDBR— 
FAILURE!  TO  COMPLY  WITH— FORFEI- 
TURE OF  CBRTIFICATB. 
1.  A  benefit  certificate  stipulated  that  liabil- 
ity should  attach  only  on  compliance  by  assur- 
ed with  all  the  by-laws  of  the  order,  and  on 
payment  by  him  of  all  assessments  to  the  ben- 
efit fund  within  the  time  and  in  the  manner  re- 
quired by  the  by-laws.  A  by-law  provided  that 
the  certificate  Bhould  be  void  if  assured  failed 
to  pay  within  a  specified  time  all  assessments 
called  by  the  executive  committee.  Beld,  that 
the  fact  that  the  certificate  required  a  payment 
of  the  assessment  due  the  benefit  fund,  did  not 
relieve  the  assured  from  the  duty  of  paying 
other  valid  and  legal  assessments  and  of  com- 
plying with  the  by-law  providing  therefor;  and, 
if  he  failed  to  do  so,  the  certificate  was  avoided. 

Appeal  from  District  Court,  Bell  County; 
Marshall  Surratt,  Judge. 

Action  by  Georgia  Landers  against  the 
Supreme  Council,  American  Legion  of  Honor. 
Judgment  for  plaintiff  and  defendant  appeals. 
Reversed. 

Ewing  &  Ring  and  A.  M.  Monteith,  for 
appellant    W.  R.  Butler,  for  appellee. 

FISHER,  C.  J.  This  is  the  second  appeal 
In  this  case,  the  first  having  been  determined 
by  the  Court  of  Civil  Appeals  for  the  Fourth 
District.  57  S.  W.  307.  The  action  was  by 
Georgia  Landers  against  Supreme  Council, 
American  Legion  of  Honor,  to  recover,  be- 
sides interest,  $2,000,  the  amount  of  a  benefit 
certificate  issued  by  defendant  May  11,  1894, 
on  the  life  of  her  deceased  husband,  Wil- 
liam A.  Landers,  payable  to  her  "upon  sat- 
isfactory proof  of  the  death,  while  In  good 
standing  upon  the  books  of  the  supreme  coun- 
cil," of  said  assured;  subject  to  the  condi- 
tion, among  others,  that  he,  at  the  time  of 
his  death,  "shall  have  paid  ail  assessments 
called  to  the  benefit  fimd  within  the  time 
and  in  the  manner  prescribed  by  the  by-laws 
of  the  supreme  council  in  force  at  the  time 
of  the  issuance  of  this  certificate,  or  as  the 
same  ma;  be  hereafter  amended."  The  de- 
fendant resisted  recovery  on  the  ground,  in- 
ter alia,  that  deceased  was  not,  at  the  time 
of  his  death,  in  good  standing  upon  the  Itooks 
of  the  supreme  council,  (a)  because  he  bad 

•Rebearfng  denied  March  18,  1903. 


t>ecome  suspended  from  the  order  by  failing 
to  pay,  as  required  by  the  laws  of  the  order, 
assessments  which  had  been  called  by  tlie 
executive  committee,  and  were  payable  l»y 
him;  and  (b)  because  he  had  previously  vol- 
untarily abandoned  his  connection  with  the 
order.  The  case  was  tried  with  the  aid  of  a 
Jury,  and  resulted  in  a  verdict  and  Jud;;- 
ment  in  plaintiff's  favor,  to  wit,  on  February 
26,  1902,  for  $2,672.33,  being  principal  and  in- 
terest to  that  date,  besides  costs  of  suit. 

The  facts  necessary  to  a  disposition  of  this 
case  are  as  follows:  The  benefit  certificate 
sued  upon  is  as  follows: 

"This  18  to  certify  that  WUliam  A.  Lan- 
ders is  a  companion  of  the  American  Legion 
of  Honor,  said  companion  having  made  ap- 
plication for  3  degree  membership  to  Eure!c;i 
Council,  No.  1276  A.  L.  of  H.  instituted  and 
located  at  Temple,  in  the  state  of  Texas,  and 
passed  the  requisite  examination  and  been 
duly  initiated  into  said  council,  and  tbls  cer- 
tificate Is  issued  to  said  companion  as  an  evi- 
dence of  the  facts  in  it  contained,  and  as  a 
statement  of  the  contract  existing  between 
said  companion  and  the  Supreme  Council 
American  Legion  of  Honor.  In  considera- 
tion of  the  full  compliance  with  all  the  by- 
laws of  the  Supreme  Council  A.  L.  of  H. 
now  existing  or  hereinafter  adopted  and  the 
conditions  herein  contained,  the  Snpreme 
Council  A.  L.  of  H.  hereby  agrees  to  pay 
Georgia  I^anders,  wife,  $2,000  upon  tbe  satis- 
factory proof  of  the  death  while  in  good 
Standing  upon  the  books  of  the  supreme  coun- 
cil of  the  companion  herein  named,  and  a 
full  receipt  and  surrender  of  this  certificate, 
subject,  however,  to  the  conditions,  restric- 
tions and  limitations  follovring: 

"First:— That  all  statements  made  by  the 
companion  in  tbe  application  for  membership 
and  all  the  answers  to  tbe  questions  contain- 
ed  in  the  medical  examination  are,  in  all 
respects,  true  and  shall  be  deemed  and  taken 
to  be  express  warranties. 

"Second: — That  said  companion  shall  have 
paid  all  assessments  called  to  tbe  benefit  fund 
within  the  time  and  in  the  manner  required 
by  the  by-laws  of  the  Supreme  Council  In 
force  at  the  time  of  the  Issuance  of  this  cet^ 
tificate  or  as  the  same  may  be  hereinafter 
amended. 

"Third:— That  all  money  which  the  Su- 
preme Council  American  Legion  of  Honor 
may  advance  against  this  certificate  by  way 
of  relief  tieneflt  to  the  companion  named  bere- 
in  for  sick  or  disability  benefits  under  exist- 
ing or  hereinafter-acted  by-laws  or  regula- 
tions, may  be  deducted  at  the  death  of  the 
companion  from  the  amount  payable  to  the 
l)eneflciary  named  herein. 

"Fourth:— That  the  amount  designated  by 
said  companion  In  his  application  for  mem- 
bership and  stated  herein  as  a  funeral  bene- 
fit may  be  deducted  at  tbe  death  of  the  com- 
panion from  the  amount  payable  to  tbe  liece- 
flclary  named  herein. 

"Fifth:— That  this  benefit  certificate  to  to- 
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sued  by  tbe  supreme  council  &Ai  accepted  bjr 
the  companion  bereln  named  for  blmself  and 
his  beneficiary  upon  express  conditions  and 
agreement  tbat  In  case  of  any  false  or  fraud- 
ulent statement  or  misrepresentation  or  tIo- 
lation  of  any  of  the  coreuants  herein  con- 
tained, the  same  shall  be  void.  In  witness 
whereof,  Supreme  Council  of  the  American 
Legion  of  Honor  has  hereunto  affixed  Its 
corporate  seal  and  caused  this  certificate  to 
be  signed  by  its  Suiveme  Commander  and  at- 
tested by  its  Supreme  Secretary  at  Boston, 
Massachusetts,  this  lltb  day  of  May,  A.  D. 
X893." 

By-law  62  of  the  order  is  as  follows:  "On 
or  before  the  last  day  of  each  calendar  month 
every  member  of  the  order  shall  pay  to 
the  collector  of  his  council  and  without  no- 
tice, all  assessments  which  may  have  been 
called  by  the  executive  committee  and  are 
payable  by  him  during  said  month.  In  de- 
fault thereof  he  shall  stand  suspended  from 
membership  in  the  order  and  all  benefits 
therein,  and  his  benefit  certificate  shall  be 
void." 

A  quorum  of  the  executive  committee  of 
the  Supreme  Council  of  the  American  Legion 
of  Honor,  in  accordance  with  the  rules  and 
by-laws  of  tbe  order,  and  at  the  time  and 
place  required,  called  or  levied  an  assess- 
ment for  the  month  of  January,  and  regularly 
and  properly  notified  the  subordinate  lodge 
of  which  Landers  was  a  member.  According 
to  this  assessment,  Landers  was  due  for  the 
month  of  January,  1896,  $4.80,  $3.20  of 
which  he  paid,  but  declined  and  refused  to 
pay  the  balance;  and  thereafter,  when  re- 
quested to  pay  the  balance,  directed  the  re- 
ceiving officer  who  had  collected  from  him 
the  $3.20,  and  who  was  the  collecting  officer 
of  the  council  of  which  Landers  was  a  mem- 
ber, to  apply  the  $3.20  to  an  Indebtedness 
due  by  Landers  to  the  subordinate  lodge  of 
which  he  was  a  member.  From  this  time 
I^anders  ceased  to  be  a  member  of  the  lodge 
In  good  standing  upon  the  books  of  the  coun- 
clL  Tbe  assessment  for  the  month  of  Jan- 
uary and  those  for  the  subsequent  months 
were  not  paid  by  him,  nor  was  the  amount 
paid  for  him  by  any  one  else.  Landers  died 
in  July,  1896,  and  from  January  to  that  time 
there  were  properly  levied  by  the  executive 
committee  of  the  supreme  council  assess- 
ments for  each  of  said  months,  notice  of 
which  was  given  to  the  council  of  which  Lan- 
ders was  a  member. 

There  Is  no  dispute  as  to  the  facts  as  above 
stated.  The  conclusion  that  they  lead  to  Is 
tbat  Tenders  had  ceased  to  be  a  member  In 
good  standing  upon  the  books  of  the  supreme 
council,  and  that  he  was  suspended  as  a 
member  of  the  order,  by  reason  oJ  his  fail- 
ure to  comply  with  the  by-law  as  above 
quoted.  The  by-law  became  a  part  of  the 
contract  of  insurance,  and  he  was  bound 
by  it,  unless  there  is  some  expression  in  the 
benefit  certificate  which  indicates  that  the 
by-law  was  waived,  or  was  not  intended  to 
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be  applied  to  his  contract  It  is  one  of  the 
stipulations  of  the  benefit  certificate  that  the 
appellant  shall  become  liable  only  when  Lan- 
ders complies  with  all  the  by-laws  of  the 
order  existing  or  hereafter  adopted,  and  while 
he  remains  in  good  standing  upon  the  books 
of  tbe  council,  subject  to  certain  restrictions 
and  limitations,  one  of  which  is  that  he  pays 
all  assessments  to  the  benefit  fund  within  the 
time  and  in  the  manner  required  by  tbe 
by-laws.  It  is  contended  by  appellee  that 
there  can  be  a  suspension  from  the  order  or 
forfeiture  of  the  benefit  certificate  only  when 
the  assured  falls  to  pay  the  assessments  that 
are  called  for  the  benefit  fund,  and  that  by 
reason  of  tbe  fact  that  the  $3.20  paid  by  Lan- 
ders for  the  assessment  of  January  was  all 
that  he  was  due  to  the  benefit  fund,  and  that, 
tbe  remaining  $1.60  being  for  a  different  pur- 
pose, he  was  wrongfully  suspended  from  the 
order.  This  narrow  construction  of  the  con- 
tract evidenced  by  the  benefit  certificate  is 
untenable.  The  rule  referred  to  Is  made  a 
part  of  the  contract  of  Insurance  by  the  cer- 
tificate itself.  The  certificate  requires  a  com- 
pliance with  the  rules,  and  also  a  compliance 
with  the  terms  of  the  contract  as  evidenced 
by  the  certificate,  one  of  the  conditions  of 
which  was  that  a  forfeiture  should  result  in 
the  event  tbe  assessment  for  benefit  funds 
was  not  paid.  The  other  was,  as  evidenced 
by  the  by-law,  which  is  a  part  of  the  cer- 
tificate, that  not  only  the  benefit  fund  should 
be  paid,  but  also  all  of  the  assessments  lev- 
led  by  the  executive  committee  of  the  su- 
preme council.  The  fact  that  tb^  certificate 
requires  a  payment  of  the  assessment  due 
tbe  benefit  fund  does  not  relieve  the  assured 
of  the  duty  of  paying  other  valid  and  legal 
assessments;  and  the  provision  of  the  certif- 
icate rendering  the  policy  void  for  failure 
to  pay  the  benefit  fund  does  not  relieve  the 
assured  from  the  burden  of  complying  with 
the  terms  of  by-laws  62,  as  above  set  out. 
They  are  both  provisions  of  the  benefit  cer- 
tificate, made  so  by  the  terms  of  the  cer- 
tificate Itself,  and  both  may  be  harmonized 
and  be  construed  togethe"*  so  as  to  give  ef- 
fect to  each. 

With  this  view  of  the  question,  together 
with  the  facts  as  found,  it  is  unnecessary  for 
us  to  pass  upon  the  other  questions  present- 
ed In  the  briefs,  for  In  our  opinion,  the 
Judgment  ought  to  be  reversed,  and  here  ren- 
dered in  favor  of  the  appellant 

Reversed  and  rendered. 


AUSTIN  V.  WELCH. 

(Court  of  Oivil  Appeals  of  Texas.     March  4, 
1903.) 

CONDITIONAL  SALES— SALES  FOR  CASH— PA83- 
INQ  OF  TITLE— CHATTEL  MORTGAGES— FIL- 
ING— LANDLORD'S    LIEN— PRIORITY. 

1.  Plaintiff  sold  certain  furniture  to  defendaut 
for  cash  oo  delivery.  Certain  of  the  furniture 
was  delivered,  and  defendant  paid  $150  on  ac- 
count when  plaintiff  left  the  city  and  Instructed 
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bis  clerks  to  complete  the  delivery  and  collect 
the  purchase  moiiey.  On  plaintiff's  return,  find- 
ing the  money  had  not  been  paid,  he  at  once  de- 
manded payment,  and  received  an  additional 
5100.  and  was  promised  the  balance  the  suc- 
ceeding day,  when  defendant  informed  him  that 
she  was  nnable  to  pay  the  balance,  whereupon 
it  was  agreed  that  the  sale  should  be  turned  in- 
to one  OD  credit,  and  an  additional  price  was 
charged,  and  notes  and  a  chattel  mortgage  ex- 
ecuted therefor.  Held,  that  the  sale  was  con- 
ditioned on  cash  payment,  and  that  the  title  did 
not  pass  until  the  notes  and  mortgage  were  ex- 
ecuted. 

2.  Kev.  St.  art.  3251,  gives  a  landlord  a  pre- 
ferred lien  on  all  property  of  the  tenant  in  the 
building  for  the  payment  of  rent,  etc.,  and  arti- 
cle 3328  declares  that  every  chattel  mortgage 
not  accompanied  by  immediate  delivery,  etc., 
shall  be  absolutely  void  as  against  the  mort- 
gagor's creditors  unless  such  instrument,  or  a 
copy,  shall  be  "forthwith"  filed  in  the  county 
clerk's  office.  Held,  that  where  a  chattel  mort- 
gage on  a  tenant's  property  was  executed  on 
Saturday,  about  2  o'clock  p.  m.,  and  the  mort- 
gagee passed  the  clerk's  office  during  that  after- 
noon before  5  o'clock,  but  gave  no  reason  why 
he  did  not  file  the  instrument  on  that  day,  bis 
filing  the  same  on  the  succeeding  Monday  was 
not  a  filing  "forthwith,"  and  the  lien  of  the 
landlord  was  prior  to  the  lien  of  the  mortgage. 

Appeal  from  El  Paso  County  Court;  Jas. 
H.  Harper,  Judge. 

Action  by  E.  B.  Welch  against  Flora  D. 
Reeve,  In  which  W.  H.  Austin  intervened. 
From  a  Judgment  in  favor  of  plaintiff,  Inter- 
vener appeals.    Reversed. 

R.  C.  Walsbe  and  M.  W.  Stanton,  for  ap- 
pellant.   Richard  F.  Surges,  for  appellee. 

NEILL,  J.  This  suit  was  originally  In- 
stituted by  the  appellee  against  Flora  D. 
Reeve  upon  11  promissory  notes,  aggregat- 
ing $610.90,  given  by  her  for  the  purchase 
money  of  certain  furniture  and  household 
goods,  and  to  foreclose  a  mortgage  on  the 
property  made  to  secure  their  payment  The 
appellant  Interveued,  claiming  an  Indebted- 
ness against  the  defendant  of  $200  due  for 
rent  secured  by  a  landlord's  lien  on  the  prop- 
erty, and  that  such  Hen  was  prior  and  supe- 
rior to  the  one  asserted  by  the  appellee. 
Pending  the  suit.  It  was  agreed  by  all  the 
parties  that  the  value  of  the  goods  should  be 
assessed,  and,  when  it  was,  they  should  be 
turned  over  to  appellee  upon  his  filing  with 
the  sheriff  his  bond  with  two  good  securities 
in  the  amount  of  their  assessed  value,  "con- 
ditioned that  If,  upon  the  first  disposition  of 
the  case,  it  be  determined  that  the  defendant. 
Flora  D.  Reeve,  or  the  Intervener,  W.  H. 
Austin,  Is  entitled  to  said  furniture,  or  any 
Interest  therein,  then  that  said  E.  B.  Welch 
shall  pay  to  said  Flora  D.  Reeve,  or  W.  H. 
Austin,  as  the  case  may  be,  a  sum  equivalent 
to  the  proportion  that  any  such  interest  bears 
to  the  total  amount  of  such  bond;"  and  that 
the  court  rendering  final  Judgment,  In  the 
event  It  should  find  in  favor  of  defendant  or 
Intervener,  should  render  such  Judgment 
against  Welch  and  the  sureties  on  his  bond, 
not  to  exceed  the  sum  for  which  it  was  giv- 
en. In  accordance  with  such  agreement, 
the  value  of  the  property  was  assessed  at 


$2iS0,  the  bond  given  for  that  snm,  and  the 
property  turned  over  to  appellee.  The  ease 
was  tried  without  a  Jury,  and  the  court 
entered  a  Judgment  In  favor  of  appellee. 
Welch,  against  the  defendant,  for  the  sum  of 
$610.00,  in  favor  of  the  intervener,  Austin, 
against  her  for  $200,  with  legal  Interest  from 
the  1st  of  May,  1902,  declared  appellee's  to 
be  the  first  lien,  credited  his  Judgment  with 
$260  (the  value  of  the  goods),  and  discharged 
Welch  and  his  sureties  from  further  obliga- 
tion on  the  bond  referred  to. 

The  vital  question  to  be  determined  on  this 
appeal  is  whether  the  trial  Judge  erred  in 
holding,  upon  the  facts  found  by  bim,  that 
appellee's  mortgage  was  prior  to  appellant's 
landlord's  lieu.  As  there  is  no  statement  of 
facts  In  this  case,  the  findings  of  the  court 
must  be  taken  as  conclusive  against  the 
appellant  upon  all  Issues  of  fact  favorable 
to  appellee  that  they  are  reasonably  suifi- 
cient  to  support.  The  facts  found  by  the 
court,  so  far  as  they  affect  the  qnestion  un- 
der consideration,  are  substantially  as  fol- 
lows: On  the  3d  or  4tb  day  of  January,  1002, 
the  defendant.  Flora  D.  Reeve,  agreed  with 
appellee  to  purchase  from  him  furniture  to 
furnish  a  house,  and  pay  cash  therefor,  and 
at  the  time  paid  him  on  account  $150.  The 
furniture  was  delivered  to  her  from  time  to 
time,  and  placed  in  and  upon  premises  leased 
by  her  from  Intervener,  until  the  2oth  of 
January,  1902,  when  the  delivery  was  com- 
pleta  Before  it  was  all  delivered,  appellee 
left  the  city  on  business,  leaving  instructious 
with  his  clerks  to  complete  the  dellvei;  and 
collect  the  purchase  money  therefor.  Upon 
his  return,  finding  the  money  had  not  been 
paid,  he  called  upon  her  and  demanded  pay- 
ment, and  was  paid  $100,  and  promised  the 
balance  at  once,  but  she  informed  him  next 
day  that  she  could  not  pay  it,  and,  for  the 
first  time,  asked  him  to  sell  the  goods  to 
her  on  credit.  He  told  her  if  he  sold  on  credit 
he  would  have  to  charge  her  10  per  cent 
more,  and  upon  her  agreeing  to  increased 
price  be  drew  up  the  notes  and  chattel  mort- 
gage sued  for.  They  were  signed  by  her 
about  2  o'clock  p.  m.,  on  March  1,  1902, 
which  was  Saturday,  and  it  was  filed  for 
registration  in  the  office  of  the  county  clerk 
on  March  3d,  at  11:20  a.  m.,  and  Imme- 
diately registered  there  In  accordance  with 
law.  The  third  paragraph  of  the  court's 
findings  of  fact  is  as  follows:  "<?)  That  said 
notes  and  chattel  mortgage  were  signed  by 
the  defendant  in  the  house  at  820  San  An- 
tonio street  in  the  city  of  El  Paso,  Texas, 
and  said  plaintiff  passed  by  the  court  bouse 
of  El  Paso  county,  Texas,  in  going  from  his 
place  of  business  to  and  from  the  place 
where  said  notes  were  executed  during  the 
afternoon  of  March  the  Ist,  A.  D.  1902,  prior 
to  the  hour  of  five  o'clock."  On  the  31st  day 
of  December,  1901,  the  Intervener  leased  the 
defendant  the  house  and  premises  on  whieb 
it  is  situated,  known  as  the  "Mackanarfc 
House."   at  820   San   Antonio   street   In   the 
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city  of  £1  Paso,  Tex.,  for  a  term  of  one  year 
from  said  date,  for  whicb  she  agreed  to  pay 
$100  per  montb,  payable  monthly  In  advance, 
on  the  let  day  of  every  month.  She  entered 
into  possession  on  the  1st  day  of  January, 
1902,  and  paid  the  rents  for  the  months  of 
January,  February,  and  March  as  they  be- 
came due,  bnt  failed  to  pay  the  rents,  or  any 
part  thereof,  for  the  months  of  April  and 
May,  1902,  which  were  due  and  unpaid  when 
this  suit  was  tried.  It  was  in  this  house  the 
property  was  placed  by  the  defendant  as  It 
-was  dellTered  to  her  by  plaintiff,  and  for  the 
rents  due  thereon  the  intervener  claims  a 
landlord's  lien  on  such  property.  Upon  these 
facts  the  trial  court  concluded,  as  matters 
of  law,  that  the  title  to  the  property  sold  by 
appellee  to  defendant  did  not  pass  until  the 
execution  of  the  chattel  mortgage,  and  that 
appellee's  mort$ragc  lien  is  prior  and  superior 
to  intervener's  landlord's  lien,  in  that  the  lat- 
ter did  not  attach  to  the  property  until  after 
the  execution  of  the  mortgage,  and  that  it 
was.  filed  "forthwith,"  within  the  meaning 
of  the  statute  in  reference  to  filing  chattel 
mortgages.    The  contentions  of  appellant  are: 

(1)  If  the  original  sale  were  conditional.  It 
was  waived  by  the  delivery  of  the  goods;  and 

(2)  that  the  mortgage  was  not  filed  forthwith 
after  Its  execution,  as  required  by  statute. 
"All  pei-sons  leasing  or  renting  any  residence, 
storehouse  or  other  building  shall  have  a  pref- 
erence lien  upon  all  property  of  the  tenant 
in  such  residence,  storehouse  or  other  build- 
ing, for  the  payment  of  the  rents  due  and 
that  may  become  due."  Rev.  St  art.  3251. 
'•Every  chattel  mortgage  ♦  ♦  *  which 
shall  not  be  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  eon- 
tinned  possession,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor, 
•  •  •  unless  such  instrument  or  a  true 
copy  thereof  sliall  be  forthwith  deposited  with 
and  filed  In  the  ofllce  of  the  county  clerk 
of  the  county  where  the  property  shall  be 
situated."  Rev.  St.  art  3328.  If,  then.  In 
view  of  these  statutes,  either  contention  of 
the  intervener  is  sustained.  It  must  follov^ 
that  the  court  erred  in  its  conclusions  of  law, 
and,  for  such  error,  its  Judgment  be  reversed, 
and,  upon  the  facts  found,  Judgment  render- 
ed in  this  court  for  the  appellant. 

The  expressions  "cash,"  "cash  down,"  or 
"cash  on  delivery,"  as  used  In  sales,  may  be 
used  In  two  different  senses^-one  where  the 
words  Indicate  simply  that  the  goods  must  be 
paid  before  the  buyer  is  entitled  to  posses- 
sion; and  the  other,  where  they  indicate  an 
Intention  not  to  part  with  the  title  until  the 
price  Is  paid.  A  cash  sale  is  not  necessarily 
in  law  either  a  conditional  or  an  uncondi- 
tional sale.  If,  by  tfie  use  of  these  terms, 
the  parties  understood  merely  that  no  credit 
is  to  be  given,  and  the  seller  will  Insist  on 
Ills  right  to  retain  possession  of  the  goods  un- 
til the  payment  of  the  price,  the  sale  is  ao 
far  complete  and  absolute  that  the  property 
passes;  but  If  It  is  understood  that  the  goods 


are  to  remain  the  property  of  the  oeller  until 
the  price  is  paid,  the  sale  is  conditional,  and 
the  title  does  not  pass.  Scudder  v.  Brad- 
bury, 106  Mass.  428;  Towne  v.  Davis,  06  N. 
H.  396,  22  Atl.  450.  Whether  the  phrases 
have  one  meaning  or  the  other  is  a  question 
of  intention,  which,  If  the  facts  are  In  dis- 
pute, is  for  the  Jury;  but  If  the  contract  is 
In  writing,  or  the  facts  not  disputed.  Is  a 
question  for  the  court  to  determine.  Davis 
V.  Giddlngs,  30  Neb.  209,  46  N.  W.  425;  Scud- 
der V.  Bradbury,  supra.  When  the  words 
are  given  the  first  meaning,  the  title  passes 
at  once  upon  the  completion  of  the  contract, 
by  the  force  of  it,  so  as  to  cast  the  risk  upon 
the  buyer  and  entitle  the  seller  to  the  price. 
Clarl£  V.  Greeley,  02  N.  H.  394;  Hayden  v. 
Demets,  53  N.  Y.  426.  However,  the  buyer, 
though  he  has  title,  is  not  entitled  to  posses- 
sion until  he  pays  the  price;  for  payment 
and  delivery  in  such  a  case  are  presumed  to 
be  concurrent  acts,  and  until  payment  Is 
made  the  seller  may  retain  the  goods  by  vir- 
tue of  his  vendor's  lien.  But  he  retains  the 
goods  and  not  title.  Where  the  words  are 
given  the  second  meaning,  title  will  not  pass 
until  the  price  is  paid  or  the  condition  waiv- 
ed; for, -until  the  payment  or  its  tender,  the 
seller  retaUis,  not  simply  the  possession,  but 
the  title  also.  The  condition  of  cash  pay- 
ment, whether  express  or  implied,  is  for  the 
benefit  of  the  seller,  and  he  may  waive  it  If 
he  elects  to  do  so.  Bnt  whether.  In  fact,  un- 
der all  the  circumstances,  there  has  been  a 
waiver  Is  a  question  for  the  Jury.  It  is  not 
necessarily  to  be  inferred,  where  a  condition- 
al sale  has  been  made  and  delivery  has  im- 
mediately taken  place  upon  the  expectation 
that  the  promised  payment  or  security  will 
shortly  be  given,  that  the  sale  Ipso  facto  be- 
comes absolute.  There  Is  always  an  Implied 
understanding  that  the  vendee  is  acting  hon- 
estly, and  that  he  takes  the  goods  subject  to 
the  contract.  It  Is  not  necessary,  therefore, 
that  the  owner  shall  in  express  terms  declare 
that  he  makes  the  delivery  conditional.  It 
is  sufficient  if  the  Intent  of  the  parties  that 
the  delivery  is  conditional  can  be  inferred 
from  the  acts  and  circumstances  of  the  case. 
Waiver  is  the  voluntary  relinquishment  of 
some  right  which,  but  for  such  waiver,  the 
party  would  have  enjoyed.  The  important 
question  is:  "Has  the  vendor  manifested,  by 
bis  language  or  conduct,  an  Intention  or  will- 
ingness to  waive  the  condition,  and  make  the- 
delivery  unconditional,  and  the  sale  absolute,, 
without  having  received  payment  or  the  per- 
formance of  the  conditional  sale?  This  must 
depend  upon  the  intention  of  the  parties  at 
the  time,  to  be  ascertained  from  their  con- 
duct and  language,  and  not  from  the  mere 
fact  of  delivery  alone.  Whether  there  has 
been  a  waiver  is  a  question  of  fact.  It  may 
be  proved  by  various  species  of  evidence;  by 
declarations,  by  acts,  or  forbearance  to  act. 
But,  however  proved,  the  question  Is:  Has 
the  vendor  voluntarily  and  unconditionally 
delivered    the   goods    without    Intention    to 
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claim  the  benefit  of  the  condition?"  Mechem 
on  Sales,  gS  551,  552.  In  this  case  there  Is 
no  question,  under  the  facts  found  by  the 
court,  that  the  sale  was  conditioned  tipon  a 
cash  payment  It  is  manifest,  from  the  In- 
8tr notions  given  by  the  plaintiff  to  his  clerks 
when  he  went  off,  and  by  bis  action  upon  his 
return,  that  he  never  voluntarily  and  uncon- 
ditionally delivered  the  goods  without  Inten- 
tion to  claim  the  benefit  of  the  condition. 
We  must,  therefore,  sustain  the  finding  of 
the  trial  court  that  the  plaintiff  never  waived 
the  condition,  and  that  the  title  never  passed 
to  the  defendant  until  the  notes  sued  on  and 
the  mortgage  given  to  secure  their  payment 
were  executed  and  delivered. 

This  brings  us  to  the  second  question  In 
the  case — was  the  mortgage  forthwith  de- 
posited with  and  filed  in  the  otfice  of  the 
county  clerli?  In  Hackney  v.  Schow  (Tex. 
Civ.  App.)  53  S.  W.  714,  in  considering  the 
meaning  of  the  word  "forthwith"  as  used  In 
Rev.  St  art  3328,  the  court  says:  "The  term 
'forthwith'  is  an  'Imperative  term,  and  cer- 
tainly admits  of  no  unnecessary  delay.'  Mr. 
Webster  defines  the  term  as  meaning  'im- 
mediately; without  delay;  directly.'  Bouv- 
ler:  'As  soon  as  the  thing  may  be  done  by 
reasonable  exertion  confined  to  that  object.' 
Mr.  Rapalje  and  Mr.  Black  also  give  this 
definition,  substantially.  *  •  •  Sec.  8  Am. 
&  Bug.  Enc.  Law,  p.  671,  and  notes,  the  term 
being  thus  defined  in  the  text  as  meaning 
•Immediately;  within  reasonable  time;  with 
all  reasonable  celerity.'  Indeed,  as  was  said 
by  our  Supreme  Court  in  the  opinion  by  Chief 
Justice  Gaines  in  the  case  of  Baker  v.  Smel- 
ser,  88  Tex.  26,  29  S.  W.  877,  33  L.  R.  A. 
163,  the  term  'has  been  too  often  construed 
to  require  discussion.'  It  will  be  sufficient  to 
say  that  in  the  case  cited  the  term,  as  used 
In  our  chattel  mortgage  statute,  was  defined 
to  mean,  'with  all  reasonable  diligence  and 
dispatch.'"  Did  the  plaintiff  use  such  dili- 
gence and  dispatch  In  this  case?  The  facts 
found  by  the  court  show  that  the  mortgage 
was  executed  in  the  building  on  San  Antonio 
street  rented  by  intervener  to  the  defendant 
at  about  2  o'clock  p.  m.,  and  then  and  there 
delivered  to  the  plaintiff,  and  that  after- 
wards, during  that  afternoon,  before  6 
o'clock,  he  passed  along  that  street  by  the 
courthouse  in  going  to  his  place  of  business. 
No  reason  is  given  or  shown  why  he  did  not 
then  step  into  the  courthouse  and  deposit  the 
Instrument  with  the  county  clerk  and  have 
him  file  It  for  registration.  In  the  absence 
of  any  such  showing,  it  must  be  presumed 
that  no  good  reason  could  be  given  for  his 
not  doing  so.  Had  he  deposited  and  filed  it 
then,  it  would  have  been  done  "forthwith," 
within  the  meaning  of  the  term;  but  having 
failed  to  do  so,  he  let  slip  the  time  and  op- 
portunity for  complying  with  the  letter  and 
spirit  of  the  statute,  and  when  his  Instru- 
ment was  filed,  on  the  following  Monday, 
the  lien  created  by  it  was  subsequent  and  In- 
ferior to  the  intervener's.    That   intervener 


was  in  no  way  injured  or  misled  by  plain- 
tlfTs  failure  to  file  the  mortgage  on  Saturday 
afternoon  does  not  niter  the  case.  The  in- 
tervener was  a  creditor,  he  having  a  land- 
lord's lien,  within  the  purview  of  the  statute, 
with  the  right  to  stand  upon  it  and  maintain 
that  the  mortgage  was  absolutely  void  as 
against  him,  because  it  was  not  "forthwith" 
deposited  and  filed  in  the  office  of  the  county 
clerk.  If  provisions  of  the  statute  are  not 
observed,  the  chattel  mortgage  Is  for  that 
reason  void  as  against  creditors.  Irrespective 
of  bad  faith  or  of  any  intention  to  defraud. 
Button  Co.  V.  Spielmann,  50  N.  J.  Eq.  128, 
24  Atl.  671;  Scharer  v.  Schmidt,  50  N.  J. 
Eq.  796,  27  Atl.  1033. 

This  conclusion  requires  us  to  reverse  the 
Judgment  In  favor  of  the  plaintiff,  and  ren- 
der final  Judgment  In  favor  of  the  intervener. 
Therefore,  In  accordance  with  the  agreement 
referred  to  In  our  statement  of  the  case.  Judg- 
ment will  here  be  rendered  In  favor  of  W. 
H.  AusUn  against  the  plaintiff,  E.  B.  Welch, 
as  principal,  and  Chas.  B.  Stevens  and  Henry 
li.  Capeli,  as  sureties,  on  the  bond  made  In 
conformity  to  said  agreement  for  the  sum  of 
$200,  with  Interest  thereon  from  the  Ist  day 
of  June,  1902,  at  the  rate  of  6  per  cent  jter 
annum. 

Reversed,  and  rendered  for  appellant 


ST.  LOUIS  S.  W.   RY.  CO.  OF  TEXAS  t. 
BARRETT  et  al. 

(Court  of  OirU  Appeals  of  Texas.     Feb.  28, 
1903.) 

UABTER  AND  SBRYANT— DBATH  OP  SBRVANT 
—ASSUMPTION  OP  RISK— FAMILIARITY  WITH 
APPLIANCES— PAILURH  TO  TAKE  PRBCAU- 
TIONS— CONTRIBUTORY    NBOUOENCB. 

1.  A  railroad  employe,  engaged  in  loading 
cotton  on  a  car,  the  track,  platform,  and  ap- 
pliances being  charged  to  have  been  negligently 
constructed  and  to  be  defective,  who  had  load- 
ed cotton  in  the  same  manner  on  a  former  day, 
and  who  was  familiar  with  the  conditions  and 
cognizant  of  the  danger,  assumed  the  risk  of 
injury  from  the  slipping  of  a  bale. 
.  2.  A  railroad  employ^  engaged  in  loading 
cotton  on  a  car,  whose  duty  it  is  to  nail  cleats, 
furnished  by  the  company,  at  each  end  of  the 
gane  plank,  but  who  fails  to  do  so,  whereby  the 

glank  slips,  causing  a  bale  to  fall  on  him,  killing 
im,  is  guilty  of  contributory  negligence. 

Appeal  from  District  Court,  Collin  County; 
J.  E.  Dillard,  Judge. 

Action  by  Mrs.  Q.  O.  Barrett  and  others 
against  the  St.  Louis  Southwestern  Railway 
Company  of  Texas.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

E.  B.  Perkins  and  Head  &  Dillard,  for  ap- 
pellant. 

BOOKHOUT,  J.  This  Is'  a  suit  by  appel- 
lees, as  plaintiffs,  to  recover  damages  against 
appellant  for  personal  injuries  to  C.  R.  Bar- 
rett, the  husband  of  Mrs.  G.  G.  Barrett  A 
trial  resulted  in  a  verdict  and  Judgment  for 
plaintiffs  for  $1,000,  and  defendant  appealed. 

lu  the  month  of  September,   1900.  O.  B. 
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Barrett  was  In  the  employ  of  the  St  Loula 
Sonthwestem  Raflway  Company  at  Nevada, 
Tex.,  at  n  Balary  of  $25  per  montb.  His  du- 
ties were  to  work  abont  the  depot,  sell  tick- 
ets for  night  trains,  check  baggage,  and  help 
about  express  matter.  Loading  cotton  on 
cars  was  extra  work,  and  when  engaged  In  It 
be  was  paid  ZV^  cents  per  bale  for  loading 
cotton  from  defendant's  platform  Into  the 
cars.  The  railway  company  had  und«''  its 
control  a  platform  for  the  storing  of  cotton 
to  be  loaded  on  its  cars,  said  platform  being 
80  feet  long  from  east  to  west  and  40  feet 
wide.  When  first  erected,  the  platform  was 
level,  but  the  storing  of  cotton  thereon  had 
caused  It  to  settle,  and  become  uneven.  The 
railway  company,  after  such  settling,  raised 
the  north  side  of  the  platform,  and  at  the 
time  of  the  accident  the  north  side  thereof 
throughont  Its  entire  length  was  about  two 
feet  higher  than  the  south  side.  The  de- 
fendant's switch  track  runs  north  of  the  plat- 
form, and  comes  within  about  two  feet  'of 
Its  northwest  comer.  The  track  then  grad- 
ually curves  north,  so  that  the  east  end  of 
the  platform  is  from  16  to  18  feet  therefrom. 
The  railway  company  had  placed  a  freight 
car,  which  belonged  to  another  road,  at  the 
northwest  corner  of  the  platform,  for  the 
purpose  of  having  the  same  loaded  with  cot- 
ton then  on  the  platform.  On  the  morning 
of  September  10,  1900,  C.  R.  Barrett  was  di- 
rected by  the  railway  company  to  load  cer- 
tain cotton  then  on  the  platform  Into  said 
car.  The  said  cotton  was  in  bales,  each 
weighing  about  500  pounds.  In  order  to  load 
the  cotton,  trucks  were  provided,  which  were 
run  up  against  a  bale  of  cotton,  the  bale 
was  pulled  over  on  the  truck,  and  hauled 
thereon  over  the  gang  plank  Into  the  car. 
About  noon  of  the  said  10th  day  of  Septem- 
ber, 1900,  C.  R.  Barrett  was  discovered  sus- 
pended on  the  side  of  the  car  with  a  bale  of 
cotton  pressing  against  his  breast  He  was 
dead. 

It  was  charged  by  the  plaintiffs,  in  sub- 
stance, that  the  defendant  was  guilty  of  neg- 
ligence in  that  the  platform,  tracks,  skids, 
and  appliances  furnished  by  defendant  for 
the  loading  of  cotton  were  defective.  Appel- 
lant contends  that  Barrett  was  guilty  of  neg- 
ligence which  contributed  to  the  Injury,  and 
that  for  this  reason  the  Judgment  ought  not 
to  stand.  It  Is  further  Insisted  that  if  there 
was  negligence  on  the  part  of  the  railway 
company  by  reason  of  the  defects  In  Its  track, 
platform,  skids,  and  appliances  for  loading 
cotton,  such  defects  were  patent  and  obvious 
to  C.  R.  Barrett  and  that  he  had  knowl- 
edge of  the  danger,  and  assumed  the  risk 
of  working  with  such  defective  appliances 
when  he  entered  upon  the  work. 

If  the  defects  In  the  track,  platform,  and 
gang  plank  were  patent  and  obvious  to  Bar- 
rett and  he  knew  the  danger  of  loading  the 
cotton  with  such  defective  appliances  at  the 
time  he  entered  upon  the  work,  then  he  as- 
sumed the  risk,  and  plaintiffs  cannot  recover. 


The  evidence  shows  that  he  had  loaded  cot- 
ton from  this  platform  into  a  car  standing 
upon  the  same  track  upon  a  former  day,  and 
that  he  was  familiar  with  the  conditions, 
and,  we  are  of  opinion,  was  cognizant  of  the 
danger. 

Again,  it  is  shown  that  It  was  his  duty  to 
nail  cleats  at  each  end  of  the  gang  plank,  so 
that  it  would  be  kept  in  place,  and  that  on 
the  prior  occasions  of  his  loading  cotton 
the  gang  plank  was  so  cleated.  The  evi- 
dence tends  to  show  that  the  gang  plank  had 
not  been  so  cleated  at  the  time  of  the  acci- 
dent which  resulted  in  Barrett's  death.  If 
a  cleat  should  have  been  nailed  on  the  floor 
of  the  platform  at  the  end  of  the  gang  plank 
and  another  on  the  floor  of  the  car  to  hold 
the  gang  plank  In  place,  and  such  cleats  were 
provided  by  the  railway  company  for  that 
purirase,  and  it  was  the  duty  of  Barrett  to 
have  nailed  them  on,  and  he  failed  to  do  so, 
and  by  reason  of  such  failure  the  end  of  the 
gang  plank  slipped  out  of  the  car,  causing 
the  bale  of  cotton  to  fall  upon  and  Injure 
him,  then  he  was  guilty  of  contributory  neg- 
ligence, which  would  prevent  a  recovery  by 
plaintiffs.  Under  the  evidence  contained  in 
the  record,  we  are  of  opinion  that  the  same 
shows  that  Barrett  assumed  the  risk  of  work- 
ing with  defective  appliances,  and  that  such 
defects  were  patent  and  obvious,  and  for  this 
reason  the  court  erred  in  overruling  the  mo 
tion  for  a  new  trial  based  upon  this  conten 
tlon. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 


HOUSTON  ft  T.  0.  R.  00.  v.  BRYANT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  25, 
1903.) 

CARRIERS— INJURY  TO  PASSENGER— FAILURB 
TO  FURNISH  SEAT-CUSTOM— RIGHT  OP  WIPE 
TO  DAMAGES— CONTRIBUTORY  NBOLIOENCB 
—DRUNKENNESS. 

1.  Failure  of  a  railroad  companj  to  furnish 
every  passenger  with  a  seat  and.  allowing  a 
passenger  to  board  a  car  when  there  is  no  seat 
for  him,  is  not  negligence  per  se. 

2.  The  customary  violation  of  the  rule  against 
passengers  riding  on  the  platforms  of  cars  can- 
not avail  a  passenger  who  was  requested  by 
the  conductor  and  porter  to  enter  the  car,  and 
not  stand  on  the  platform. 

3.  Whether  a  wife  was  damaged  by  the  death 
of  her  husband  is  a  question  for  the  jury, 
though  she  had  abandoned  him  with  the  pur- 
pose of  never  returning  to  him,  and  had  re- 
pudiated the  relation  of  wife  to  him,  and  had 
determined  not  to  receive  any  benefits  or  aid 
from  him. 

4.  Though  a  passenger  acts  with  prudence  in 
taking  his  position  on  a  car  platform,  yet  if 
he  would  not  have  fallen  therefrom  but  for  his 
drunkenness,  it  was  the  proximate  cause  of  his 
falling,  and  prevented  recovery  for  his  death. 

Appeal  from  District  Court,  Bills  County; 
J.  E.  Dlllard,  Judge. 

Action  by  W.  C.  Bryant  and  others  against 
the  Houston  ft  Texas  Central  Railroad  Com- 

f  1.  Sm  Carrion,  vol.  •,  Cent.  Dig.  |  UOL 
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pany.     Judgment  for  plaintiffs.     Defendant 
appeals.    Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frost, 
Neblett  &  Blandlng,  for  appellant  A.  A.  ft 
Y.  D.  Kemble,  for  appellees. 


FLY,  J.  This  is  a  suit  for  damages  alleged 
to  hare  arisen  from  the  deatb  of  Will  Bry- 
ant, Instituted  by  W.  O.  Bryant  and  M.  M. 
Bryant,  his  parents,  and  Llla  Bryant,  bis 
widow.    The  recovery  was  for  ?4,000. 

The  facts  established  that  Will  Bryant  got 
on  a  crowded  car  In  Dallas  to  go  to  bis  borne 
in  Rice.  He  took  a  position  on  a  platform 
of  the  car.  The  evidence  was  conflictiug  as 
to  whether  there  was  room  in  the  car.  Just 
before  reaching  Ferris,  Will  Bryant  fell  from 
the  train,  and  was  killed.  He  was  17  years 
of  age,  and  had,  a  few  months  before  his 
death,  been  married  to  Llla  Bryant,  a  girl 
13  years  of  age,  from  whom  be  bad  separat- 
ed. 

We  do  not  deem  it  necessary  to  take  up 
the  questions  presented  by  tbe  numerous  as- 
signments of  error  and  discuss  them,  but 
will  advert  only  to  those  points  that  appear 
to  be  of  importance.  The  following  charges 
were  given  by  the  court: 

"Fourth.  It  is  the  duty  of  a  railway  com- 
pany carrying  passengers  to  furnish  a  sulH- 
clent  number  of  coaches  to  supply  all  its  pas- 
sengers with  room  and  seats  inside  its  coach- 
es, and  a  failure  to  do  this  is  negligence. 

"Fifth.  It  Is  the  duty  of  a  railway  com- 
pany carrying  passengers  to  have  its  passen- 
ger coaches,  and  the  means  of  getting  on  and 
off  of  them,  in  a  safe  condition,  and  a  failure 
to  do  this  is  negligence  on  the  part  of  such 
railway  company. 

"Sixth.  It  Is  tbe  duty  of  a  railway  com- 
pany to  carry  passengers  on  its  trains,  and  It 
is  still  a  higher  duty  to  carry  them  safely. 

"Seventh.  If  on  public  or  otherwise  excep- 
tional occasions  it  is  reasonably  apparent  to 
a  railway  company  carrying  passengers  that 
an  unusually  large  number  of  persons  will 
apply  to  he  carried,  then  it  Is  the  duty  of 
tlie  railway  company,  and  tbe  managers  of 
its  passenger  trains,  to  provide  suttlcient 
means  of  transportation  to  accommodate  all 
applicants  with  room  and  seats  in  the  coach- 
es, if  that  can  reasonably  be  done;  and,  if 
it  Is  not  practicable  to  furnish  such  means 
of  transportation,  then  the  duty  to  carry 
safely  should  control,  and  to  overcrowd  tbe 
coaches  in  such  manner  as  to  endanger  the 
safety  of  passengers,  by  reason  of  such  over- 
crowding, would  be  negligence  on  tbe  part 
of  the  railway  company. 

"Applying  these  definitions  of  negligence 
and  contributory  negligence  and  care  to  tbe 
case  now  in  hand,  the  court  charges  you: 

"Eighth.  If  the  defendant  railroad  compa- 
ny, its  servants,  agents,  or  employes  in 
charge  of  the  passenger  train  at  the  time 
and  place  of  tbe  negligence,  injury,  and 
death  complained  of  in  tbe  petition  (if  they 


did  so  occur),  knew,  or  bad  reason  to  believe, 
or  could  have  known  by  tbe  exercise  of  sucb 
reasonable  diligence,  that  tbe  passenger  train 
on  which  the  deceased,  W.  C.  Bryant,  Jr., 
took  passage,  and  from  which  he  w.-is  s'.>  kill- 
ed, was  or  would  be  so  crowded  with  passen- 
gers as  to  render  it  impracticable  for  all  tbe 
passengers  to  have  room  and  seats  inside  the 
coaches,  then  in  such  case  it  was  tbe  duty 
I  of  tbe  defendant  railway  company  to  furnish 
additional  coach  room,  if  that  could  be  rea- 
sonably done;  and  if  it  was  not  reasonably 
practicable  so  to  fumisb  such  additional  to  )iu. 
then  It  was  the  duty  of  said  railroad  company, 
its  servants  and  employes,  to  take  only  so 
many  passengers  as  could  be  furnished  rooms 
and  seats  In  the  coaches  then  available.  And 
if  the  said  W.  C.  Bryant,  Jr.,  was  received  as 
a  passenger  as  alleged,  and  If  there  was  not 
room  Inside  the  coaches  for  him  to  be  seated, 
and  If  the  defendant  company,  its  agents, 
servants,  or  employes  In  charge  of  said  train 
knew,  or  by  the  use  of  reasonable  diligence 
could  have  known,  sucb  crowded  condition 
of  the  coaches,  then  to  receive  and  undertake 
to  carry  W.  C.  Bryant,  Jr.,  as  a  passenger  un- 
der such  conditions  was  negligence  upon  the 
part  of  tbe  defendant  company.  And  if,  un- 
der such  conditions,  a  man  of  ordinary  pru- 
dence would  have  taken  a  position  on  the 
platform,  or  would  have  been  practically  un- 
der tbe  necessity  to  take  that  or  a  like  dan- 
gerous position,  then.  In  such  case,  tbe  de- 
ceased, W.  C.  Bryant,  Jr.,  would  not  be 
chargeable  wltb  contributory  negligence  on 
account  of  being  on  tbe  platform. 

"Ninth.  If  there  was  a  broken  or  defective 
car  step  to  the  coach  on  which  deceased,  W. 
C.  Bryant,  Jr.,  was  riding.  In  case  he  was 
riding  as  a  passenger  on  defendant's  coach 
or  traini  and  if  the  defendant  railroad  com- 
pany, its  agents,  servants,  or  employes  in 
charge  of  such  train  or  coach  knew,  or  by 
the  exercise  of  reasonable  diligence  could 
have  known,  of  such  broken  or  defective  car 
step,  and  If,  without  negligence  of  W.  C. 
Bryant,  Jr.,  such  broken  or  defective  condi- 
tion of  the  car  step  was  the  cause  of  the  fall 
and  death  of  W.  O.  Bryant,  Jr.,  then  the  de- 
fendant company  would  be  liable  in  damages 
to  the  plaintiff.  If  said  deceased,  W.  C. 
Bryant,  Jr.,  was  on  or  about  such  car  step  by 
reason  of  defendant  company,  its  agents, 
servants,  or  employes,  having  failed  to  fur- 
nish room  in  Its  coaches,  If  they  did  so  full, 
and  If  sucb  defect  in  the  car  step,  If  any,  was 
unknown  to  said  Bryant,  and  would  not  have 
been  known  to  a  man  of  ordinary  prudence 
under  the  same  or  like  conditions,  then  in 
sucb  case  the  said  Bryant  Is  not  chargeable 
with  contributory  negligence  in  being  on  or 
about  such  broken  car  step." 

We  cannot  subscribe  to  the  doctrine  enun- 
ciated by  the  charge  that  a  railroad  company 
Is  guilty  of  negligence  as  a  matter  of  law  be- 
cause it  does  not  fumisb  a  seat  for  each  pas- 
senger who  may  get  on  its  cars.  There  is  no 
statute  requiring  railway  companies  to  ftir- 
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nlsh  seats  for  passengers,  nor  does  proof  of 
a  failure  to  furnish  a  seat  for  a  passenger 
make  out  sncb  a  case  of  negligence  as  would 
Justify  a  judge  in  depriving  the  jury  of  the 
prerogative  of  passing  upon  the  facta  The 
right  given  juries  of  exclusive  determination 
of  the  weight  of  the  evidence  and  the  credi- 
bility of  witnesses  has  been  most  carefully 
guarded  by  statute  and  zealously  enforced  by 
Judicial  construction,  and  no  appellate  court 
can  or  will  countenance  or  approve  any  at- 
tempt to  weaken  such  prerogative,  or  detract 
from  its  full  force  and  effect.  As  said  by 
Judge  Roberts  In  the  case  of  Railway  v. 
Murphy,  46  Tex.  356,  26  Am.  Rep.  272:  "The 
Judge  is  forbidden  by  law  either  to  aid  a 
Jury,  or  to  infringe  upon  their  province  in 
weighing  the  evidence  or  in  deciding  upon 
the  facts,  in  every  case  submitted  to  them. 
It  presupposes  that  the  jury  is  as  competent 
to  find  the  facts  as  the  judge  is  to  decide  the 
law.  This  admits  of  no  exception,  so  far  as 
bis  duty  is  concerned,  whether  the  facts  are 
plainly  established  by  the  evidence  for  one 
side  or  the  other,  or  are  complicated  or 
doubtful."  In  the  case  of  Railway  v.  Gass- 
camp,  68  Tex.  547,  7  S.  W.  227,  It  was  said: 
"According  to  the  rule  in  this  court,  in  order 
that  an  act  shall  be  deemed  negligent  per 
se,  it  must  have  been  done  contrary  to  a 
statutory  duty,  or  it  must  appear  so  opposed 
to  the  dictates  of  common  prudence  that  we 
can  say  without  hesitation  or  doubt  that  no 
careful  person  would  have  committed  It" 
The  rule  is  still  more  rigidly  stated  in  Rail- 
way V.  Hill,  71  Tex.  451,  9  8.  W.  351:  "Wo 
have  been  cited  to  no  case  where  it  had 
been  held  competent  for  the  court  to  charge 
upon  any  particular  combination  of  facts  as 
constituting  negligence,  save  when  so  de- 
clared by  law.  Courts  have  Insisted  upon 
the  right  In  plain  cases  to  exercise  such 
prerogative;  but  it  has  been  a  barren  right, 
and  no  exercise  of  it  has  been  known  to  us 
by  our  courts." 

The  statutes  of  Texas,  as  well  as  the  deci- 
sions of  Its  appellate  courts,  have  gone  as 
far,  perhaps,  as  the  laws  of  any  state  In  the 
Union,  to  protect  the  prerogative  of  juries  to 
pass  upon  facts;  but  Texas  does  not  stand 
alone  In  demanding  that  in  cases  similar  to 
that  under  consideration  the  question  of  neg- 
ligence must  be  left  to  the  jury.  In  the  case 
of  Werle  v.  Railway,  98  N.  Y.  650,  the  car 
was  crowded,  no  seat  was  vacant,  and  the 
passenger,  with  others,  took  a  position  on  the 
platform.  The  train,  on  turning  a  curve,  ran 
nt  a  high  rate  of  speed,  and  the  passenger 
was  thrown  off  and  killed.  The  Court  of  Ap- 
peals of  New  York  held  that  the  case  present- 
ed questions  of  fact  to  be  determined  by  a 
jury.  In  Dennis  v.  Railway,  31  Atl.  52— a 
IVMinsjlvnnla  case— a  passenger  was  told  by 
the  conductor  that  there  was  room  Inside  the 
en/",  bit  there  was  not,  and  he  stood  on  the 
p.'.-  Ifotm,  and  was  pushed  off  and  hurt,  and 
the  court  held  that  the  question  of  negligence 
was  one  for  the  jury.    In  the  case  of  Burton 


V.  Ferry  Company,  114  U.  S.  474,  6  Sup.  Ct. 
960,  29  L.  E:d.  215,  a  woman  got  on  a  crowded 
ferryboat,  and  could  not  procure  a  seat,  aud, 
while  standing,  was  thrown  down  and  Injur- 
ed by  a  lurch  of  the  boat  In  landing.  The 
contention  was  that  the  trial  court  erred  In 
refusing  to  Instruct  the  jury  that  the.  defend- 
ant was  guilty  of  negligence  In  falling  to 
furnish  the  Injured  party  with  a  seat.  It  was 
held  to  be  a  question  of  fact  for  the  jury.  In 
the  case  of  Goodwin  v.  Railway  (Me.)  24  .Vtl. 
816,  a  passenger  was  thrown  from  the  plat- 
form of  a  crowded  car,  and  the  court  said: 
"The  plaintiff's  counsel  urges  that  the  jury 
was  the  legal  tribunal  not  only  to  determine 
ell  the  facts  and  circumstances,  but  also  to 
adjudicate  whether  the  acts  or  omissions  of 
the  parties  were  prudent  or  negligent  This 
is  true.    We  have  repeatedly  so  held." 

In  view  of  the  fact  that  the  charges  are 
so  repugnant  to 'the  letter  and  spirit  of  our 
statutes,  and  so  antagonistic  to  Texas  deci- 
sions. It  was  doubtless  unnecessary  to  cite  the 
decisions  of  other  states,  and  it  was  only 
done  to  show  that  the  doctrine  is  peculiarly 
applicable  to  the  facts  In  this  case,  for  in 
each  one  of  the  cited  cases  the  passenger 
was  killed  or  injured  by  being  thrown  from 
the  platform  of  a  crowded  car.  Under  the 
terms  of  the  charges  It  was  the  absolute  legal 
duty  of  the  railway  company  to  furnish  room 
and  a  seat  for  the  passenger,  regardless  of 
the  circumstances  surrounding  it;  and  the 
only  question  left  to  the  Jury  was  to  deter- 
mine if  deceased  had  acted  with  ordinary 
prudence  in  standing  or  sitting  on  the  plat- 
form or  steps  of  the  car.  It  must  not  be  un- 
derstood that  this  court  holds  that  a  railway 
company  Is  not  under  obligation  to  furnish 
accommodations  for  Its  passengers;  but  on 
the  other  hand,  we  hold  that  ordinarily  a  rail- 
road is  bound  to  furnish  seats  and  other  ac- 
commodations for  those  occupying  its  cars  as 
passengers,  but  when  it  fails  to  furnish  such 
accommodations  a  trial  court  is  not  justified 
In  declaring  such  falliu-e  negligence  per  se. 
Such  failure  is  only  evidence  of  negligence, 
to  be  weighed  and  considered  by  a  jury.  In 
the  seventh  paragraph  of  the  charge  the  jury 
was  not  only  Instructed  that  It  was  the  duty 
of  the  railway  company  to  furnish  sufllclent 
means  of  transportation,  and  furnish  all  ap- 
plicants with  room  and  seats,  if  that  could 
be  reasonably  done,  but  It  went  further,  and 
instructed  the  jury  that,  if  room  and  seats 
could  not  be  furnished,  then  the  duty  to  curry 
safely  should  control;  or,  in  other  words,  no 
passenger,  however  desirous  he  might  be  to 
board  a  train,  should  be  allowed  to  do  so  un- 
less he  could  be  furnished  with  a  seat. 
There  might  be  circumstances  under  which  a 
passenger  might  prefer  to  enter  a  car  and 
stand  up  in  the  aisle,  rather  than  not  make 
the  journey;  and  we  undertake  to  say  that 
no  railroad  company  could,  as  a  matter  of 
law,  be  held  to  be  negligent  In  permitting 
him  to  exercise  such  privilege.  It  was  for 
the  Jury  to  say  whether,  under  the  clrcum- 
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Stances,  appellant  had  been  guilty  of  negli- 
gence. 

It  is  claimed  by  appellees  that  the  case  of 
Railway  t.  Blan,  62  S.  W.  552,  decided  by 
this  court,  sustains  the  charge  given  by  the 
court  The  contention  Is  not  sustained  by 
the  decision  In  that  case.  In  that  case  It 
was  held  that  the  existence  of  certain  facta 
constituted  negligence,  and  It  was  not  error 
to  so  inform  the  Jury,  and  such  opinion  may 
be  Justified  because  It  was  utterly  impossible 
for  such  facts  to  exist  without  constituting 
negligence,  and  nothing  could  prevent  it 
from  being  negligence.  A  railroad  comimny 
might  fall  to  furnish  a  seat  for  a  passenger, 
and  yet  not  be  guilty  of  negllgeuce.  Rail- 
way V.  Morris,  94  Tex.  505,  61  S.  W.  709. 

The  court  instructed  the  Jury  that.  If  the 
rule  prohibiting  passengers  from  riding  on 
platforms  was  usually  and  customarily  disre- 
garded, with  the  knowledge 'of  appellant,  the 
abrogation  of  the  rule  will  be  presumed,  and 
the  conduct  of  deceased  should  be  considered 
without  reference  to  such  rule.  The  uncon- 
troverted  evidence  showed  that  the  conductor 
and  porter  had  requested  deceased  to  enter 
the  car,  and  not  remain  on  the  platform,  but 
that  he  refused  to  do  so;  and  no  custom  could 
relieve  him  from  the  effect  of  notice  that  his 
presence  on  the  platform  was  contrary  to  the 
wishes  of  the  railroad  company.  The  cus- 
tomary violation  of  the  rule  could  not  have 
Influenced  the  action  of  deceased  when  he 
was  told  that  It  was  dangerous  on  the  plat- 
form, and  was  requested  to  enter  the  car. 

Special  charges  numbered  2,  4,  S,  6,  7,  11, 
12,  13,  14,  and  16,  requested  by  appellant, 
were  properly  refused,  as  each  one  of  them 
declared  that  certain  acts  on  the  part  of  Will 
Bryant  constituted  contributory  negligence. 
They  are  subject  to  the  same  objections 
urged  against  the  charge  of  the  court. 

Appellant  jrequested  the  following  charge: 
"If,  from  the  evidence,  you  believe  that  the 
plaintiff,  Llla  Bryant,  widow  of  Will  Bryant, 
voluntarily  abandoned  her  husband  with  the 
fixed  purpose  of  never  returning  to  blm,  and 
wholly  repudiated  the  relation  of  wife  to 
Will  Bryant,  and  had  determined  not  to  re- 
ceive any  benefits  or  aid  from  him  had  he 
lived,  then  his  death,  under  such  circumstan- 
ces. Inflicted  no  Injury  upon  her,  and  conse- 
quently, though  you  may  believe  Will  Bry- 
ant's death  was  the  result  of  negligence  on 
the  part  of  defendant,  no  recovery  can  l>e 
had  by  her."  The  charge  was  properly  re- 
fused. It  was  a  clear  Invasion  of  the  right 
of  the  Jury  to  pass  upon  the  facts,  and  de- 
termine whether  the  wife  was  damaged  by 
the  death  of  her  husband. 

It  was  alleged  in  the  answer  that  the  death 
•f  Will  Bryant  resulted  from  his  standing  on 
the  platform  of  the  car  while  drunk,  which 
rendered  him  careless,  and  incapable  of  prop- 
erly protecting  himself  from  danger.  There 
was  evidence  tending  to  establish  the  allega- 
tion. The  court  charged  the  Jury  that  drunk- 
enness alone  would  not  be  contributory  neg- 


ligence. "But  if,  while  either  drinking, 
drunk,  or  sober,  the  said  decedent  went  upon 
the  platform  of  the  car,  and  If  bo  going  on 
the  platform  was  an  act  which  a  man  of  ordi- 
nary prudence  woold  not  have  done  nnder 
the  circumstances  then  existing,  then,  if  so 
being  on  the  platform  was  the  immediate  or 
proximate  cause  of  his  death,  then  In  such 
case  be  would  be  chargeable  with  contribo- 
tory  negligence,  and  the  plaintiff  would  not 
be  entitled  to  recover."  The  charge  waa  cal- 
culated to  lead  the  Jury  to  believe  that,  if  the 
deceased  acted  prudently  In  going  upon  the 
platform,  he  was  not  guilty  of  contributory 
negligence,  although  he  would  not  have  fallen 
from  the  platform  but  for  his  drunkenness. 
Will  Bryant  may  have  acted  with  reasonable 
prudence  in  taking  his  position  upon  the  plat- 
form of  the  car,  still  if,  after  assuming  that 
position,  his  Intoxication  caused  him  to  fall 
from  the  platform,  such  drunkenness  would 
be  the  proximate  cause  of  his  death,  and  his 
wife  and  parents  could  not  recover  damages. 
There  was  no  evidence  that  Justified  the  re- 
covery of  exemplary  damages,  and  that  is- 
sue should  not  have  been  submitted  to  the 
Jury. 

We  have  considered  every  matter  deemed 
of  Importance,  raised  by  the  53  assignments 
of  error. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


KEMPXER  et  al.  v.  STATE.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  4^ 
1903.) 

PUBLIC  LANDS— INNOCBNT  PURCHASERS— DU- 
PLICATE LAND  CBRTIPICATE— SUIT    FOR 
CERTIFICATE— ISSUE  OF  PATENT. 

1.  There  is  no  such  thing  as  an  innocent  pur- 
chaser, ag  against  the  state,  claimine  under  a 
patent  Issued  without  authority  of,  ana  contrary 
to,  law. 

2.  A  duplicate  land  certificate,  issued  in  place 
of  one  lost,  by  the  commissioner  of  the  laud 
offlce,  confers  no  greater  right  than  the  orig- 
inal. 

3.  Act  Feb.  4,  1841,  |  1,  provides  that  if.  hi 
a  suit  to  have  a  certificate  for  land  issued,  the 
Jury  find  for  claimant,  the  clerk  shall  make  out 
a  certificate  to  that  effect,  which  shall  be  eiven 
to  the  claimant.  Section  2  provides  that  the 
clerk  of  court  shall,  within  20  days  after  ad- 
jonrnment  of  court,  transmit  to  the  commis- 
sioner of  the  land  office  a  list  of  successful 
claimants,  certified  to  by  the  judge.  Section  3 
provides  that  on  receipt  of  said  list  by  the  com- 
missioner of  the  land  office,  and  on  claim- 
ant's presenting  his  certificate,  said  commission- 
er shall  issue  a  patent.  Section  6  provides 
that  the  court  may  grant  a  new  trial  to  ei- 
ther party.  Beld,  that  a  patent  issued  on  a 
certificate  by  the  clerk  of  court  to  claimant, 
or  a  duplicate  thereof,  no  list  inclnding  claim- 
ant having  been  returned,  was  void;  new  trial 
having  been  granted,  in  which  judgment  wu 
against  claimant. 

4.  Though  the  files  of  a  suit  to  require  a  cer- 
tificate for  land  to  be  issued,  and  in  which  the 
clerk  gave  claimant  a  certificate  that  the  jury 
found  for  him,  contained  no  motion  for  new 
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trUI,  reasonable  dlUtrence  would  have  disclosed 
that  a  new  trial  had  been  nanted,  and  a  ver- 
dict and  judgment  rendered  against  him;  the 
files  containing  a  notice  served  on  him,  showing 
a  new  trial  had  been  granted,  and  an  appeal 
bond  (Iven  by  him  showing  a  verdict  and  a 
Jadgmeut  against  him. 

Appeal  from  District  Comt,  TravlB  Coun- 
ty;  R.  L.  Penn,  Judge. 

Snlt  by  the  state  of  Texas  against  Eliza 
Ken^ner  and  others.  Judgment  for  plain- 
tur,  and  defendants  appeaL    Affirmed. 

This  la  a  suit  by  tbe  state  to  cancel  a  pat- 
ent and  recover  a  league  and  labor  of  land 
patented  to  Ell  Langford.  Mrs.  Eliza  Kemp- 
ner  and  tbe  beirs  of  Eli  Langford  were  made 
defendants,  and,  upon  trial,  Judgment  was 
rendered  for  tbe  state,  as  prayed  for,  and 
Mrs.  Kempner  has  appealed. 

Tbe  case  is  submitted  in  tbls  court  on  tbe 
following  testimony: 

"In  tbe  year  1841,  Eli  Langford  made  ap- 
plication to  the  Investigating  board  appoint- 
ed under  an  act  of  tbe  congress  of  tbe  repub- 
lic of  Texas  of  January  29,  1810,  for  a  cer- 
tificate for  a  league  and  labor  of  land,  wbicb 
said  application  was  rejected  by  said  board 
as  not  being  a  genuine  and  legal  claim 
against  the  government,  as  shown  by  tbe 
report  of  said  investigating  board  in  tbe  gen- 
eral land  office.  On  the  24tb  day  of  Sep- 
tember, 1841,  tbe  said  Eli  Langford  filed  bis 
petition  in  the  district  court  of  Red  River 
county,  Texas,  against  tbe  republic,  setting 
up  his  said  application  to  said  investigating 
board  for  a  certificate  for  a  league  and  labor 
of  land,  and  its  rejection  as  fraudulent,  and 
praying  that  the  court  issue  to  him  a  certifi- 
cate for  a  league  and  labor  of  land.  This 
cause  was  tried  in  tbe  district  court  of  Red 
River  county  on  tbe  14th  day  of  October, 
1841,  and,  upon  a  verdict  of  tbe  Jury  in  bis 
favor,  the  court  rendered  Judgment  that  tbe 
plaintiff,  Ell  Langford,  have  and  recover  of 
the  republic  bis  land  as  assessed  by  tbe  Jury, 
and  that  a  certificate  issue  to  him  for  a  league 
and  labor  of  land.  The  records  and  papers 
with  regard  to  this  case  in  the  district  court 
of  Red  River  county  do  not  contain  a  mo- 
tion for  new  trial,  nor  a  Judgment  or  order 
of  tbe  court  thereon,  but  it  appears  from  said 
papers  on  file  that  on  the  6tb  day  of  Novem- 
ber, 1841,  the  district  attorney  of  that  Judi- 
cial district  filed  in  said  court  a  petition  for 
Injunction,  which,  with  the  indorsements 
thereon,  is  as  follows: 

"  'The  Republic  of  Texas,  County  of  Red 
River.  To  the  Hon.  John  M.  Hansford, 
Judge  of  the  Seventh  Judicial  District:  The 
petition  of  the  undersigned  district  attorney 
pro  tem.  for  the  Seventh  Judicial  District 
would  represent  unto  your  honor  that  at  the 
fall  term  of  the  district  court  for  the  year 
1841,  in  and  for  tbe  county  of  Red  River 
and  the  republic  of  Texas,  begun  and  held  at 
the  town  of  Clarksville,  a  certain  Eli  Lang- 
ford brought  bis  appeal  from  the  investigat- 
ing  board   of   land    commissioners   to   said 


court,  and  after  Issue  Joined  and  a  verdict 
In  his  favor  for  one  league  and  labor  of  land, 
and  that,  before  a  motion  was  made  in  said 
case  for  a  new  trial  by  the  republic,  the  said 
Langford  applied  to  the  clerk  of  said  district 
court,  immediately  after  the  verdict  rendered 
by  the  Jury,  for  his  certificate  for  one  league 
and  labor  of  land,  and  received  his  certifl> 
cate  from  the  clerk  as  aforesaid  for  one 
league  and  labor  of  land,  which  was  certi- 
fied by  your  honor;  and  the  petition  of  your 
orator  would  further  represent  to  your  honor 
that,  on  the  last  day  of  the  term  of  said 
court,  petitioner  moved  for  a  new  trial  upon 
the  part  of  the  republic,  which  said  motion 
was  granted.  Therefore  your  petitioner 
would  pray  that  an  injunction  be  granted, 
prohibiting  the  commissioner  general  of  the 
land  office  from  granting  a  certificate  unto 
the  said  EU  Langford  for  one  league  abd 
labor  of  land  until  the  final  issue  of  said  suit, 
and  that  tbe  said  injunction  be  made  per- 
petual. And  your  petitioner,  as  in  duty 
bound,  will  ever  pray,'  etc.  'Jesse  Bruton, 
Jr.,  District  Atty.  Pro  Tem.* 

"  "The  Republic  of  Texas,  Red  River  Coun- 
ty. Personally  appeared  before  me  Jesse 
Bruton,  Jr.,  district  attorney  pro  tem.  for  Red 
River,  Seventh  Judicial  District,  and  says  the 
facts  set  forth  In  the  foregoing  petition  are 
true.  Subscribed  and  sworn  to  before  me 
this  6th  day  of  November,  1841.  J.  Bruton, 
Jr.,  District  Atty.  Pro  Tem.  John  M.  Hans- 
ford, District  Judge.' 

"'RepubUc  of  Texas,  Red  River  County. 
The  clerk  of  the  district  court  will  Issue  the 
writ  of  injunction  as  prayed  for  in  the  above 
petition.  Given  under  my  hand  this  5th  No- 
vember, 1841.  John  M.  Hansford,  District 
Judge.' 

"Indorsed:  'No.  376.  Republic  of  Texas 
vs.  Eli  Langford.  Petition  for  Injunction. 
Filed  6  Nov.,  1841.  W.  H.  Vinlng,  Clk.  D. 
O.  R.  R.  Co.' 

"And  also  that  on  the' 2d  day  of  December, 
1841,  a  writ  of  Injunction  Issued  upon  the 
prayer  of  said  application  of  the  district  at- 
torney, which,  with  the  Indorsements  there- 
on, Is  as  follows: 

"  'The  Republic  of  Texas,  Red  River  Coun- 
ty, To  the  Commissioner  General  Land  Of- 
fice of  the  Republic  of  Texas,  Greeting: 
Whereas,  Jesse  Bruton,  Jr.,  district  attorney 
pro  tem.  of  the  Seventh  Judicial  District,  has 
filed  in  tbe  district  court  for  the  county  afore- 
said his  petition  for  injunction,  directed  to 
the  Hon.  John  M.  Hansford,  Judge  and  chan- 
cellor of  the  district  court  for  the  Seventh 
Judicial  District,  showing  that,  among  other 
things,  that  at  the  fall  term  of  the  district 
court  In  tbe  year  1841,  In  and  for  tbe  county 
of  Red  River  and  republic  of  Texas  afore- 
said, that  Ell  Langford  brought  his  appeal 
from  tbe  investigating  board  of  land  com- 
missioners to  the  court,  and  after  issue  Join- 
ed, and  a  verdict  in  his  favor  for  one  league 
and  labor  of  land,  that,  before  a  motion  was 
made  in  said  cause  for  a  new  trial  by  the 
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republic,  the  said  Ell  Langford  aforesaid  ap- 
plied to  the  clerk  of  said  district  court,  im- 
mediately after  verdict  rendered  by  the  Jury, 
for  his  certificate  for  one  leagfue  and  labor 
of  land,  and  received  bis  certificate  as  afore- 
said for  one  league  and  labor  of  land,  which 
was  approved  by  the  honorable  court;  and 
frhereas,  on  the  last  day  of  the  term  afore- 
said, the  said  Jesse  Bruton,  Jr.,  district  at- 
torney pro  tem.  as  aforesaid,  moved  for  a 
new  trial  on  the  part  of  the  republic,  which 
said  motion  was  granted.  Thereupon  said 
district  attorney,  as  aforesaid,  prayed  that  an 
injunction  be  granted,  enjoining  and  prohib- 
iting the  commissioner  of  the  general  land 
ofllcfi  from  granting  a  certificate  unto  the 
said  Eli  Langford  for  one  league  and  labor 
of  land  until  the  final  Issue  and  decision  of 
said  suit.  In  pursuance  of  his  honorable's 
fiat,  dated  5th  November,  1841,  now  these  are 
therefore  to  command  you,  in  the  name  of 
the  republic  of  Texas,  restraining  and  pro- 
hibiting you,  the  said  commissioner  of  the 
general  land  office  of  said  republic,  from  is- 
suing a  certificate  to  the  said  Ell  Langford 
as  aforesaid,  mentioned  in  complainant's  pe- 
tition, and  you  are  commanded  to  obey  and 
observe  this  mandate  and  order  of  this  writ 
of  iujunction,  under  the  pains  and  penalties 
Incident  to  a  contempt  of  the  court  afore- 
said. 

"'To  the  Sheriff  of  Travis  County  and 
Republic  Aforesaid,  Greeting:  You  are  here- 
by commanded  to  make  known  the  foregoing 
writ  of  injunction  to  the  commissioner  gen- 
eral of  the  land  office  as  aforesaid,  and  due 
retm-n  make  to  the  clerk's  office  of  said  court 
on  the  return  day  hereof,  certifying  what  has 
been  done  on  the  premises.  Given  under  the 
seal  of  said  court,  and  under  my  official  sig- 
nature, at  office  in  darksvUIe,  this  2d  day 
of  December,  A.  D.  1841.  W.  H.  Vlnlng,  Clk. 
D.  O.  R.  R.  Co.    [L.  S.]' 

"Indorsed:  'No.  375.  Republic  of  Texas 
vs.  Eli  Langford.  Injunction.  Issued  2d 
day  of  December,  1841.  W.  H.  Vlning,  Clk. 
D.  C.  R.  R.  Co. 

"  'Came  to  hand  Dec.  80th,  1841.  Ex- 
ecuted by  serving  a  copy  Jany.  3,  1842. 
Charles  P.  King,  Sheriff  T.  C. 

"'SherilTs  fees,  f2.  Charles  F.  King, 
Sheriff  T.  C* 

"And  it  was  proven  that  on  the  5th  day  of 
March,  1842,  a  notice  of  a  new  trial  was 
Issued  by  the  clerk  of  the  district  court  of 
Red  River  county  to  the  said  Ell  Langford, 
which,  with  the  indorsements  thereon,  is  as 
follows: 

"  'The  Republic  of  Texas,  County  of  Red 
River.  To  the  Sheriff  of  Said  County,  Greet- 
ing: 7ou  are  hereby  commanded  to  make 
known  to  Eli  Langford,  whereas,  In  the  suit 
which  was  tried  at  our  last  past  district  court 
between  Ell  Langford,  plaintiff,  and  the  re- 
public of  Texas,  defendant,  and  said  cause 
determined  In  favor  of  said  Langford,  and 
verdict  for  one  league  and  labor  of  land, 
upon  motion  of  Jesse  Bruton,  Jr.,  district  at- 


torney pro  tem.,  new  trial  has  been  granted 
the  republic,  and  said  cause  stands  for  bear- 
ing at  our  next  term  of  the  district  court 
for  said  county.  Given  under  my  official  sig- 
nature at  office  Id  Clarksvllie,  and  under  tl>e 
seal  of  said  court,  this  5th  day  of  March, 
1842.    W.  EL  Vlning,  Clk.  D.  O.  R.  R.  Co.* 

"Indorsed:  'Republic  of  Texas  (No.  176) 
vs.  Ell  Langford.  Notice.  Issued  5th  day  of 
March,  1842.  W.  H.  Vlning,  Clerk  D.  C.  R. 
R.  Co. 

"  'Came  to  hand  and  executed  on  EU  Lang- 
ford by  reading  to  him  the  within  notice. 
Edward  West,  Sheriff." 

"On  April  28,  1842,  said  cause  was  contin- 
ued, by  agreement  of  the  parties,  to  the  next 
term  of  the  court.  That  tlicroafter,  on  the 
7th  day  of  October,  1842,  the  said  Eli  Lang- 
ford filed  in  said  cause  a  deed  from  himself 
to  the  republic  of  Texas,  which  said  deed 
conveyed  to  the  republic  of  Texas,  and  to 
the  people  of  said  republic.  In  their  political 
and  national  character  and  capacity,  'any 
and  all  grant  or  grants  of  land  h^etofore 
made  or  issued  to  me  or  to  my  wife,  Mary 
Langford,  under  the  colonization  laws  of 
Coahulla  and  Texas,  tieretofore  in  force,  sit- 
uated within  the  limits  of  Lavalla's  Colony, 
so  called,  or  elsewhere  witiiln  the  boundaries 
of  said  republic,'  which  said  instrument  was 
executed  on  the  7th  day  of  October,  1842. 
That  on  October  14,  1842,  the  cause  came  on 
for  trial  before  a  Jury,  the  Judgment  reclt- 
tag  that  the  plaintiff  appeared  by  attorney, 
and  also  appeared  the  district  attorney,  and 
upon  a  verdict  of  the  Jury,  finding  the  facts, 
the  court  rendered  Jud^ent  that  the  plaintiff 
iB  not  entitled  to  recover,  and  that  the  re- 
public do  recover  of  EU  Langford  all  costs 
in  this  l>ehalf  expended,  and  with  execution, 
from  which  Judgment  the  said  Ell  Langford 
appealed  to  the  Supreme  Court  of  the  repub- 
Uc.  On  February  17,  1843,  the  said  EH 
Langford  filed  his  appeal  bond  in  said  catiso. 
On  June  24,  1844,  upon  hearing  said  cause 
in  the  Supreme  Court  of  the  republic,  it  was 
ordered,  adjudged,  and  decreed  by  that  court 
that  tlie  Judgment  below  be  in  all  things  af- 
firmed, that  the  appellant  pay  the  costs  of 
this  cause  in  this  court  expended,  and  that 
this  decision  be  certified  below  for  execution, 
upon  which  said  Judgment  of  affirmance, 
mandate  of  the  Supreme  Court  was  issued 
and  ffied  in  the  district  court  of  Red  River 
county,  July  22,  1844.  The  opinion  and  de- 
cision of  the  Supreme  Court  is  published  in 
Dallam,  Dig.  588;  the  cause  being  styled  'EU 
Langford  v.  The  Republic'  It  was  proven 
that  the  original  papers  In  said  cause  In  the 
Supreme  Court  liave  been  lost  or  mislaid,  and 
cannot  now  be  found. 

"Ell  I.Angford  died  about  the  year  1850. 
The  defendants  named  in  plaintiff's  petition,- 
with  the  aception  of  Mrs.  Eliza  Kempner 
and  EU  and  Levi  langford,  are  the  only  heirs 
of  said  Ell  Langford  There  was  no  evi- 
dence that  any  one  of  the  defendants  ever 
saw  or  bad  possession  of  the  certificate  fni 
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a  lengiie  and  labor  of  land  Issued,  by  the 
district  court  of  Red  River  coimty  to  said 
Eli  Langford,  nor  was  there  any  evidence 
that  any  such  certiflcate  was  Issued,  except 
such  as  Is  contained  in  the  recitals  in  the 
petition  for  injunction  and  writ  of  Injunction 
bereinaforeBaid.  The  only  testimony  on  this 
subject  was  as  follows:  One  of  the  defend- 
ants (Asa  Langford)  testified  by  deposition 
■with  regard  to  the  original  certificate:  'From 
my  own  personal  knowledge,  I  know  noth- 
ing about  it,  but  from  common  rumor  and 
family  history  I  understood  there  was  one 
issued.  In  about  September  29,  1874,  J.  J. 
Erwln  and  Wren  &  Co.  came  to  my  house.  In 
Lampasas  county,  Texas,  and  represented  to 
me  that  I  was  entitled  to  a  league  and  labor 
of  land,  as  heir  of  my  father,  Kli  Langford, 
and  wanted  to  know  if  I  had  the  original 
certificate,  and  proposed  to  locate  and  perfect 
title  to  same  for  one-half  of  the  land.  We 
made  search  and  did  not  find  the  original  cer- 
tificate. I  understood  that  he  was  to  pro- 
cure a  duplicate  certificate,  and  locate  and 
survey  and  perfect  the  title  to  the  land,  and, 
to  that  effect,  I  went  Into  a  written  contract 
with  him.'  In  1874,  J.  J.  Erwln,  acting  for 
himself  and  T.  I>.  Wren,  procured  from  the 
aforesaid  heirs  of  Ell  Langford  a  power  of 
attorney  authorizing  them  to  procure  a  du- 
plicate certiflcate  in  lieu  of  the  original  cer- 
tificate said  to  have  been  Issued  by  the  dis- 
trict court  to  Ell  langford  for  one  league  and 
labor  of  land,  and  to  locate  the  same,  for 
which  they  were  to  receive,  in  consideration 
of  their  services  and  expenses,  one-half  of 
the  land.  Upon  this,  the  said  T.  L.  Wren, 
acting  for  the  firm  composed  of  T.  L.  Wren 
and  J.  J.  Erwin,  made  application  to  the  com- 
missioner of  the  general  land  ofiice  of  the 
state  of  Texas  for  the  issuance  of  a  dupli- 
cate certificate,  advertised  in  a  newspaper  a 
notice  of  the  loss  of  the  original  certiflcate 
and  of  the  application  for  the  issuance  of  the 
duplicate,  the  result  of  which  action  was 
that  the  commissioner  of  the  general  land 
office  issued  a  duplicate  certificate,  and  de- 
livered the  same  to  the  firm  of  T.  L.  Wren  & 
Co.  T.  L.  Wren,  acting  for  the  heirs  of  Ell 
Langford,  made  the  application  and  affidavit, 
and  the  firm  of  T.  L.  Wren  &  Co.  paid  the 
expenses,  and  the  duplicate  certiflcate  was 
delivered  to  the  said  T.  L.  Wren,  which  was 
af  ter^vards  located  In  Hartley  county  by  the 
said  T.  L.  Wren  and  J.  J.  Erwln;  said  J.  J. 
Erwin  Individually  paying  the  expenses  of 
locating  the  duplicate  certiflcate;  the  amount 
being  something  over  $500.  The  fees  for 
procuring  the  patent,  advertising,  etc., 
amounted  to  about  $65,  in  consideration  of 
which  the  heirs  of  EH  Langford  executed  to 
said  J.  J.  Erwln  a  deed  to  2,3021^  acres; 
being  the  west  half  of  said  league  and  labor 
of  land.  After  the  location  of  said  certifi- 
cate In  Ebirtley  county  a  patent  was  issued 
by  the  state  of  Texas,  on  the  14th  day  of 
June,  1875,  to  Ell  Langford,  his  heirs  and  as- 
signs,  (or  said  league  and   labor  of  land; 


behjg  patent  No.  118,  vol.  21,  and  being  the 
land  sued  for  and  described  in  plaintiff's  pe- 
tition. By  subsequent  conveyances,  consti- 
tuting a  regular  chain  of  title  by  deeds  of 
general  warranty,  this  west  half  of  said 
league  and  labor  of  land  passed  to  Mrs. 
Eliza  Kempner,  one  of  the  defendants  in  this 
suit,  who  claims  to  be  now  the  owner  there- 
of under  said  conveyances.  The  east  half  of 
said  league  and  labor  of  land  is  claimed  by 
the  other  defendants  In  this  suit  (except  Eli 
and  Levi  Langford)  as  the  heirs  of  Ell  Lang- 
ford. It  was  proved  that  Mrs.  Kempner,  in 
consideration  of  said  conveyance  to  her  of 
the  west  half  of  said  league  and  labor  of 
land,  paid  the  sum  in  cash  of  $1,125  to  the 
Balllnger  National  Bank,  receiving  a  deed 
with  general  warranty,  and  that  she  had  no 
actual  knowledge  of  any  wrong,  fraud,  or  ir- 
regularity in  or  about  the  Issuance  of  the 
original  certiflcate.  If  any,  or  the  duplicate 
thereof,  and  had  no  notice  of  any  such,  fur- 
ther than  such  constructive  notice  as  might 
be  conveyed  to  her  by  the  records  of  the 
general  land  office,  as  herein  stated,  or  by 
the  records  and  proceedings  of  the  district 
court  of  Red  River  county  in  the  case  of 
BU  Langford  v.  The  Republic  of  Texas,  as 
herein  stated,  or  by  the  Judgment  of  the  Su- 
preme Court  of  the  republic  as  aforesaid, 
and  the  report  of  said  case,  as  contained 
In  Dallam's  Reports  of  the  Decisions  of  the 
Snpreme  Court  of  the  Republic  of  said  case, 
but  that  she  relied  upon  the  validity  of  the 
patent.  Said  duplicate  certificate  Issued  by 
the  commissioner  of  the  general  land  office  Is 
as  follows: 

•"No.  33/4.  Class  First.  Quantity.  1 
League  &  1  Labor.  Duplicate  Certiflcate. 
General  Land  Office.  Austin,  Texas,  Novem- 
ber 6th,  1874.  This  is  to  certify  that  satis- 
factory evidence  having  been  Introduced  of 

the  loss  of  district  court  certiflcate  No.  

Class  First,  Issued  by  the  district  court  of 
Red  River  county  to  Ell  Langford  for  one 
league  and  one  labor  of  land,  dated  at  the 
fall  term  district  court,  1841.  This  duplicate 
thereof  will  entitle  the  said  Ell  Langford  to 
all  the  benefits  granted  In  said  original  dis- 
trict comrt  certiflcate.  In  testimony  whereof, 
I  hereunto  set  my  hand  and  affix  the  Impress 
of  the  seal  of  said  office,  the  date  first  above 
written.    J.  J.  Gross,  Commissioner.    [Seal.]' 

"Voucher  file  25»8.  Indorsed:  'File  1626. 
Bexar  First  Class  Dup.  Cert.  33/4.  Ell  Lang- 
ford.   Filed  December  17/74.    J.  J.  Gross,  C 

"Across  the  face  of  said  duplicate  certifi- 
cate Is  the  following:  '1  League  and  1  Labor, 
patented  June  14/15.    J.  J.  Gross,  Com'r.' 

"It  was  proven  that  the  original  certificate 
referred  to  in  said  duplicate  as  having  been 
Issued  by  the  district  court  of  Red  River 
county  Is  the  same  as  that  referred  to  in  the 
proceedings  in  said  court  In  the  case  of  Ell 
Langford  v.  The  Republic  of  Texas,  herein- 
before referred  to. 

"Plaintiff  introduced  In  evidence  certified 
copy  from  the  records  of  the  general  land 
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oflSoe  of  a  grant  made  by  Oeorge  Antonio 
Nixon  to  Mary  Langford,  given  in  the  town 
of  Nacogdoches  on  the  8th  day  of  November, 
1835;  and  It  was  proven  that  Mary  Langford, 
the  mother  of  the  aforesaid  defendants,  heirs 
of  Eli  Langford,  liad  issued  to  her  a  grant  of 
a  headrlght  league  of  land  in  Texas  as  a 
colonist,  and  tb^t  she  was  at  the  time  the 
wife  of  said  Eli  Langford." 

Walton  &  Walton  and  ▲.  S.  Pbelps,  for 
appellants.  C.  K.  Bell,  Atty.  Oen.,  and  T. 
S.  Reese,  Asst  Atty.  Oen.,  for  the  State. 

KEY,  J.  (after  stating  the  facts).  The  main 
ground  for  reversal  Is  predicated  upon  the 
proposition  tbat  Mrs.  Kempner  was  an  inno- 
cent purchaser.  As  against  the  state,  there 
can  be  no  such  thing  as  an  Innocent  pur- 
chaser, when  the  officer  who  attempts  to  Is- 
soe  the  title  acts  without  authority  of  and 
contrary  to  law,  because  (Acial  action  un- 
der suCh  circumstances  is  absolutely  void, 
and  not  merely  voidable,  and  no  one  can 
claim  protection  of  any  kind  by  or  through 
an  official  act  that  is  absolutely  void.  "It 
is  too  firmly  settled  by  the  whole  current 
of  Judicial  decisions  on  the  pohit  to  be  now 
questioned  that  the  issuance  of  a  patent  Is 
a  ministerial  act,  and  must  be  performed  ac- 
cording to  law.  If  it  Is  issued  against  the 
law,  it  Is  void."  Day  Co.  v.  State,  68  Tex. 
541,  4  S.  W.  866;  Gunter  &  Munson  v.  Meade 
&  Bomar,  78  Tex.  634,  14  S.  W.  562;  Stone 
T.  U.  S.,  2  WalL  625,  17  L.  Ed.  766. 

If  the  Governor  and  commissioner  of  the 
land  office  should  issue  patents  upon  surveys 
purporting  to  have  been  made  under  certifi- 
cates for  land,  when  in  fact  no  such  certifi- 
cates ever  existed,  such  patents  would  be  ab- 
solutely void,  and  there  could  b0  no  Innocent 
purchaser  of  such  void  titlea  In  Gunter  & 
Munson  T.  Meade  &  Bomar,  supra,  it  was 
held  that  a  duplicate  certificate  Issued  by  the 
commissioner  of  the  land  ofllce,  when  no  orig- 
inal certificate  had  ever  existed,  conferred  no 
right  whatever.  The  duplicate  certificate  In 
the  case  at  bar  did  not  purport  to,  and,  un- 
der the  law,  could  not,  confer  any  greater 
right  than  existed  by  virtue  of  what  is  term- 
ed in  the  duplicate  "said  original  district 
court  certificate."  What  was  that  certificate, 
and  what  right  did  it  confer?  Section  1  of 
the  act  of  February  4,  1841,  under  which 
Langford  brought  his  suit,  provides  that, 
"should  the  jury  find  in  favor  of  the  claim- 
ant, it  shall  be  the  duty  of  the  clerk  to  make 
out  a  certificate  to  that  effect,  under  the  seal 
of  the  court  and  approved  by  the  presiding 
Judge,  which  certificate  shall  be  handed  over 
to  the  successful  claimant"  Bat  additional 
sections  of  the  same  act  read  as  follows: 

"Sec.  2.  That  it  shall  be  the  duty  of  the 
clerks  of  the  several  district  courts,  within 
twenty  days  after  adjournment  ef  each  and 
every  term  of  said  court,  to  transmit  to  the 
commissioner  of  the  general  land  office,  a  list 
of  all  the  Indlvidnals  who  BMy  have  been 


successful  in  suits  Instituted  under  this  act 
in  his  said  county,  specifying  the  amount  of 
land  to  which  they  were  declared,  by  the 
court  and  Jury,  to  be  oititled;  which  certifi- 
cate shall  be  under  the  seal  of  said  court,  to 
which  shall  be  appended  the  affidavit  of  the 
said  district  court  clerk,  of  the  correctness 
of  said  list;  and  it  shall  further  be  the  duty 
of  the  chief  Justice  of  the  county  in  the  dis- 
trict court  of  which  said  suit  was  decided  is 
favor  of  the  claimant,  to  examine  the  records 
of  said  district  court  of  his  county,  and  if  the 
list  Is  found  to  be  correct.  It  shall  be  bis  duty 
to  certify  to  the  same  under  the  seal  of  the 
county  court. 

"Sec.  3.  That  upon  the  receipt  of  said  lists 
from  the  district  clerks  by  the  commissioner 
of  the  general  land  office,  and  upon  the 
claimant  presenting  his  certificate  as  before 
provided  for  to  said  commissioner,  it  shall 
be  the  duty  of  said  commissioner,  forthwith, 
to  issue  a  patent  on  said  claim.  In  the  same 
manner  as  If  the  said  daim  had  been  recom- 
mended as  genuine  and  legal  by  the  board 
of  commissioners  appointed  under  the  act  to 
which  this  is  a  supplement." 

"Sec.  6.  That  upon  good  and  sufficient  cause 
shown,  the  court  may  grant  a  new  trial,  ei- 
ther to  the  claimant  or  to  the  republic;  pro- 
vided that  not  more  than  one  new  trial  aball 
be  granted  to  either  party." 

These  sections  make  it  manifest  tbat  the 
mere  Issuance  and  delivery  of  the  certificate 
referred  to  in  the  first  section  did  not  em- 
power the  commissioner  of  the  land  office 
to  grant  land  to  the  claimant  In  addition  to 
such  certificate,  it  was  necessary  that  the  re- 
port required  by  the  second  section  should 
be  filed  in  the  land  office,  and  show  that  the 
claimant  was  entitled  to  land,  before  the 
commissioner  was  authorized  to  grant  the 
land.  As  to  Langford's  dalm,  it  is  not  shown 
that  any  such  report  was  made;  and  it  could 
not  have  been  truthfully  made,  because  at 
the  time  the  law  required  the  clerk  to  make 
up  his  report  the  verdict  and  Judgment  in 
Langford's  favor  had  beoi  set  aside  and  an- 
nulled. Hence  it  would  seem  tbat  as  the 
c«^ificate  issued  by  the  clerk,  as  authorised 
by  the  first  section  of  the  law,  would  have 
disclosed  only  partial  compliance  with  that 
law,  it  would  not  have  authorized  the  Issu- 
ance of  a  patent,  even  before  the  verdict  and 
Judgment  were  set  aside.  But  undoubtedly, 
after  the  verdict  and  Judgment  had  been  set 
aside,  the  certificate,  which  merely  stated 
that  they  had  been  rendered,  was  no  founda- 
tion for  any  claim  to  land,  and  conferred  no 
iwwer  upon  the  commissioner  of  the  land 
office,  or  any  one  else,  to  grant  land  to  Lan;;- 
ford  or  his  heirs;  and  we  therefore  hold  that 
the  di^Ucate  certificate,  and  patent  issued 
thereon,  were  absolutely  void. 

While  we  do  not  regard  the  questlan  of  no- 
tlc«  as  material,  on  account  of  the  fact  that 
the  patent  was  atwolutely  void,  still  we  can- 
not sustain  the  contention  that,  because  do 
motion  for  a  new  trial  can  now  be  foood 
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among  the  Ale  papers  In  Langford's  suit  in 
the  atstrlct  court  of  Red  River  county,  there- 
fore teaBonable  diligence  would  not  haye  dis- 
closed the  fact  that  a  new  trial  bad  been 
granted,  and  a  verdict  and  judgment  rendered 
against  Langford.  The  file  papers  in  that 
case  contain  a  notice  served  on  Langford, 
showing  that  a  new  trial  had  been  granted, 
and  an  appeal  bond  given  by  him,  which  must 
have  shown  on  Its  face  that  a  verdict  and 
Judgment  had  been  rendered  against  him. 

No  error  has  been  shown,  and  the  Judg- 
ment Is  affirmed.    Affirmed. 


ST.  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  HAIST. 
(Supreme  Conrt  of  Arkansas.    Feb.  28,  1903.) 

SUIT  BT  FORBION  OUARDIAN— SUBSTITUTION 
OF  GUARDIAN  AD  LITEM— ACTION  FOR 
DEATH— ACCRUAL  IN  ANOTHER  STATE— EN- 
FORCEMENT—SUFFICIENCY  OF  COMPLAINT- 
INJURY— SERVANT  —  CONTRIBUTORY  NBGLI- 
GBNCE  OF  VICE  PRINCIPAL— INSTRUCTION 
ON   DAMAGES-SUPPORT  IN  BVIEimCB. 

1.  Where  the  suit  is  brought  for  an  infant  by 
a  foreign  gaardian,  who  is  not  qualified  to  sue 
in  the  state,  it  is  proper  to  allow  an  amendment 
Bubstitutine  another  person  as  next  friend. 

2.  Ciy.  Code  La.  art.  2315,  provides  that  the 
right  of  action,  in  case  of  death,  survives  in  fa- 
vor of  the  minor  children  or  widow,  and  in  de- 
fault of  these  in  favor  of  the  surviving  father  or 
mother,  and  also  that  the  survivors  thus  mention- 
ed can  recover  damages  sustained  by  them  by 
the  death  of  the  parept  or  child,  or  husband  or 
wife,  as  the  case  may  I>e.  Sand.  &  H.  Dig.  8 
6908,  provides  that  for  wrongs  to  person  or  prop- 
erty an  action  mav  lie  brought  by  the  person  in- 
jured, .  or,  after  his  death,  by  his  personal  rep- 
resentatives. Section  5911  provides  that  for 
death  by  wrongful  act  the  person  causing  the 
death  shall  be  liable.  Section  5912  authorizes 
an  action  for  wron^ul  death  by  the  personal  rep- 
resentatives, and,  if  there  be  none,  oy  the  heirs 
nt  law;  the  amount  recovered  to  be  for  the  ben- 
efit of  the  widow  and  next  of  kin.  Beld,  that 
the  enforcement  in  Arkansas  of  a  cause  of  ac- 
tion for  wrongfal  death  accruing  in  Louisiana 
was  not  contrary  to  public  policy. 

S.  In  suing  in  Arkansas  for  a  death  by  wrong- 
ful act  occurring  in  Louisinna,  it  is  not  necessary 
to  set  out  the  Louisiana  Statute  in  haec  verba, 
but  it  is  sufficient  to  set  out  its  substance  and  ef- 
fect. 

4.  When  a  freight  train  reached  a  station  in 
Louisiana  at  which  it  should  have  side-tracked 
for  a  passenger  train,  the  conductor  was  asleep; 
and  the  engineer,  whose  watch  wag  slow,  under- 
took to  make  the  next  station.  In  the  collision 
with  the  passenger  train,  which  ensued,  a  fellow 
Ferrant  of  the  engineer  was  killed.  By  the 
Louisiana  law  a  principal  is  liable  where  the 
negligence  of  the  vice  principal  contributes  with 
that  of  a  fellow  servant  to  cause  the  injury. 
Held,  that  the  conductor's  negligence  (he  liein^ 
vice  principal)  contributed  with  that  of  the  engi- 
neer, so  as  to  charge  the  company. 

5.  In  an  action  by  an  infant  for  damages  for 
the  negligent  killing  of  its  father,  the  evidence 
showed  that  the  father  was  an  honest,  hard- 
working man,  who  had  well  provided  for  the 
child's  care  after  the  mother's  death.  BM,  that 
an  instruction  that  the  jury,  in  estimating  dam- 
ages, might  consider  such  care,  support,  and  sus- 
tenance, and  such  advantages,  in  the  way  of 
training  and  education,  as  might  have  been  re- 
ceived if  the  father's  death  had  not  occurred, 
was  supported  by  the  evidence. 


Appeal  from  Circuit  Court.  Saline  County; 
Alexander  M.  Duffie,  Judge. 

Action  by  Anna  B.  Halst,  by  her  next 
friend,  T.  N.  Robertson,  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. Judgment  for  plaintUt,  and  defendant 
appeals.    Affirmed. 

Dodge  &  Johnson,  for  appellant  Murphy 
&  MehaHy  and  Robertson  &  Martineaii,  for 
appellee. 

HUGRBS,  J.  In  this  case,  Anna  Eliza- 
beth Halat  a  minor,  was  the  real  plaintlffl, 
and,  by  amendment  to  the  complaint  by 
leave  of  the  court,  T.  N.  Robertson  was 
her  next  friend,  who  represented  and  cared 
for  her  interest  in  the  suit,  which  had  been 
brought  for  her.  There  was  no  error  in  the 
allowance  of  the  amendment  by  the  substi- 
tution of  T.  N.  Robertson  as  next  friend, 
Instead  of  the  foreign  guardian,  H.  B.  Bur- 
nam.  In  discussing  this  question  the  Su- 
preme Court  of  the  United  States,  in  Morgan 
V.  Potter,  157  U.  S.  195,  15  Sup.  Ct  590, 
30  L.  Ed.  670,  said:  "It  Is  the  Infant,  and  not 
tlie  next  friend,  who  is  the  real  and  proper 
party.  The  next  friend  by  whom  the  siilt  is 
brought  on  behalf  of  the  infant  is  neither 
technically  nor  substantially  the  party,  but 
resembles  an  attorney  or  guardian  ad  litem, 
by  whom  the  suit  is  brought  or  defended  in 
behalf  of  another."  This  is  the  doctrine  of 
the  more  modem  decisions  on  this  qnestlon. 
Whlttem  V.  State,  36  Ind.  214;  George  v. 
High,  85  N.  C.  113.  Though  the  suit  was 
brought  by  a  foreign  guardian  who  was  not 
qualified  to  sue  in  this  state,  the  court  ought 
not  to  have  dismissed  it— the  infant  being  the 
real  and  proper  plaintiff— but  did  right  in  ap- 
pointing some  one  as  next  friend  to  look 
after  her  Interest  In  the  suit  who  was  qual- 
ified to  sue  for  her.  Hoskins  v.  White,  13 
Mont  70,  82  Pac.  163;  Young  v.  Young,  3 
N.  H.  846;  Johnson  v.  Blair,  126  Pa.  426, 
17  Atl.  668;  Tate  v.  Mott,  96  N.  C.  19.  2  S.  B. 
176. 

Did  the  circuit  court  have  Jurisdiction  of 
the  subject-matter  of  this  suit?  The  plaintiff 
Anna  Elizabeth  Halst  was  a  minor,  residing 
in  the  state  of  Nebraska,  and  brought  this 
suit  to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
in  the  state  of  Louisiana,  by  the  killing  of 
William  Halst,  her  father.  That  W'illlam 
Halst,  the  father,  was  killed  in  the  state  of 
Louisiana,  while  acting  as  fireman  on  defend- 
ant's train,  without  any  negligence  upon  his 
part,  in  a  collision  between  a  freight  train 
and  a  passenger  train  on  defendant's  rail- 
way about  four  miles  from  Howcott,  In  Ra- 
pides parish,  is  clear  from  the  evidence  in 
the  case.  That  that  collision  was  caused  by 
the  negligence  of  the  servant  or  servants  of 
the  defendant  on  the  defendant's  train  Is 
equally  clear  from  the  proof  in  the  case. 
A  right  of  action  therefore  accrued  to  the 
said  Anna  Elizabeth  HaiSt     It  was  brought 


Digitized  by 


Google 


894 


72  SOUTHWESTEJRN  BBPORTBB. 


(Ark. 


in  Hot  Springs  county,  Ark.  The  action  Is 
traiisitory.  Chicago,  St.  Louis  &  New  Or- 
leans Co.  V.  Doyle,  60  Miss.  977.  Will  the 
courts  of  Arkansas  enforce  such  right  of 
action  as  this,  arising  In  the  state  of  Louisi- 
ana, by  -virtue  of  her  laws?  It  Is  not  a  ques- 
tion whether  the  laws  of  Arkansas  have  any 
extraterritorial  force.  Counsel  for  appellant 
contend  that  the  acts  of  Arkansas  and  the  act 
of  Louisiana  giving  the  right  of  action  for 
the  wrongful  killing  of  a  human  being  are  so 
dissimilar  that  such  right  accruing  under  the 
I^ulsiana  statute  cannot  be  enforced  In  the 
courts  of  Arkansas.  But  it  seems  to  us  quite 
evident  that  the  two  statutes  are  of  similar 
import  They  are  founded  upon  the  same 
principles,  are  aimed  at  the  same  evil,  con- 
strued the  same  kind  of  action,  and  given  for 
the  benefit  of  the  same  class  of  individuals. 
In  both  the  utter  failure  of  redress  at  com- 
mon law,  when  the  injury  ended  In  death, 
was  the  Injustice  for  which  a  remedy  was 
enacted;  and  in  both  the  new  action  was 
given  for  the  benefit  of  those  who  had  suffer- 
ed an  injury  as  the  consequence  of  the  wrong. 
This  fundamental  agreement  in  the  main  and 
substantial  characteristics  of  the  two  stat- 
utes is  not  affected  by  the  differences  of  de- 
tail which  the  demurrer  points  out.  Stoeck- 
man  v.  jTerre  Blaute  &.  I.  R.  Co.,  15  Mo.  App. 
503;  Wooden  v.  W.  N.  Y.  &  1'.  R.  R.  Co.,  26 
N.  E.  1030,  13  L.  R.  A.  401,  22  Am.  St.  Rep. 
HKi:  Stewart  v.  B.  &  O.  R.  Co..  108  L'.  S.  448, 
18  Sup.  Ct.  105.  42  L.  Ed.  .537 :  St.  L.  &  S.  F. 
Ry.  Co.  V.  Brown,  62  Ark.  254,  35  S.  W.  225. 
rul)lif  policy  in  this  state  is  not  vitiated  by 
the  enforcement  of  the  Louisiana  statute  In 
our  courts. 

The  laws   of   Ixiulsiaua    read   as   follows: 

"Every  act  ^R^hatever  of  mau  that  causes 
damage  to  another  obliges  him  by  whose 
fault  It  happened  to  repair  it.  The  right  of 
this  action  survives,  in  case  of  death,  in  fa- 
vor of  the  minor  children,  or  widow,  of  de- 
ceased, or  either  of  them,  or  in  default  of 
these,  in  favor  of  the  sun-iving  father  or 
mother,  or  either  of  them,  for  the  space  of 
one  year.  The  survivors  above  mentioned 
can  also  recover  the  damages  sustained  by 
them  by  the  death  of  the  parent  or  .child,  or 
husband  or  wife,  as  the  case  may  be."  Civ. 
Code,  art.  2315. 

The  Arkansas  statutes  (Saud.  &  H.  Dig.) 
read  as  follows: 

"Sec.  6908.  For  wrongs  done  to  the  per- 
son or  property  of  another  an  action  may  be 
maintained  against  the  wrongdoers,  and  such 
action  may  be  brought  by  the  person  injured, 
or,  after  his  death,  by  his  e.tecutor  or  ad- 
ii'.inlstrator  against  the  wr.Hi.siloor.  or  after 
Ills  death,  against  his  executor  or  adminis- 
trator. In  the  same  manner  and  with  like  ef- 
fect in  all  respects  as  actions  founded  on  con- 
tracts." 

"Sec.  5911.  Whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect 
or  default,  and  tlie  act,  neglect  or  default 
is  sreli  as  would,  if  death  had  not  ensued, 
liiive  entitled  the  party  injured  to  maintain 


an  action  and  recover  damages  in  respfc-t 
thereof,  then,  and  In  every  such  case,  tbe 
person  who,  or  company  or  corporation 
which,  would  have  been  liable  If  death  bad 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  Injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amount  In  law  to  a  felony. 

"Sec.  6912.  Every  such  action  shall  be 
brought  by,  and  in  the  name  of,  tbe  personal 
representatives  of  such  deceased  person,  and 
if  there  be  no  personal  representatives,  then 
the  same  may  be  brought  by  the  heirs  at  law 
of  such  deceased  person;  and  tbe  amount  re- 
covered in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of 
kin  of  such  deceased  person,  and  shall  be  dis- 
tributed to  such  widow  and  next  of  kin.  In 
the  proportion  provided  by  law  In  relation  to 
the  distribution  of  personal  property  left  by 
persons  dying  intestate;  and,  in  every  such 
action,  the  Jury  may  give  such  damages  as 
they  shall  deem  a  fair  and  Just  compensa- 
tion, with  reference  to  the  pecuniary  injuries 
resulting  from  such  death,  to  tbe  wife  and 
next  of  kin  of  such  deceased  person.  Pro- 
vided every  such  action  shall  be  commencetl 
within  two  years  after  the  death  of  sucb 
person." 

Did  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?  It  was  not  nec- 
essary that  it  should  set  out  the  Louisiana 
statute  in  ha:c  verba  in  pleading  tbe  skttute. 
To  set  out  the  substance  and  effect  of  tbe 
statute  was  sufficient.  Hanley  v.  Donoghue. 
110  U.  S.  1-7,  6  Sup.  Ct  242,  29  L.  Ed.  535; 
L.,  N.  A.  &  C.  By.  Co.  v.  Shires,  108  111.  628: 
Stacy  V.  Baker,  1  Scam.  418;  Consolidated 
Tank  Line  Co.  v.  Coiiier,  148  111.  266,  35  X. 
E.  756.  39  Am.  St  Rep.  181. 

Is  tbe  verdict  sustained  by  tbe  evidence? 
The  conductor,  Farrar,  was  asleep  or  dozing 
when  his  train  passed  Howcott  where  it 
ought  to  have  been  run  onto  the  side  track  to 
let  the  approaching  passenger  train  pass. 
The  engineer  of  the  freight  disregarded  his 
duty,  and  failed  to  side-track  at  Howcott. 
Consulting  bis  watch,  which  was  50  or  60 
minutes  slow,  he  had  concluded  that  be  had 
time  enough  to  reach  Antolne,  the  next  sta- 
tion ahead,  before  the  passenger  would  reach 
It;  and,  disregarding  his  duty,  under  this 
mistake  as  to  the  time,  be  ran  by  Howcott 
without  stopping,  and  without  any  signal 
from  the  conductor.  This  was  evidently  neg- 
ligence on  the  part  of  the  engineer,  which 
contributed  to  the  collision  between  the  pas- 
senger train  and  the  freight  train,  which  col- 
lision caused  the  death  of  William  Haist. 
But  William  Halst  was  a  fellow  servant 
with  the  engineer,  and  could  not  recover  if 
the  negligence  of  the  engln<^r  alone  caused 
the  injury.  But  did  the  negligence  of  the 
conductor,  Farrar.  contribute  to  tbe  collision 
of  the  trains,  and  is  tbe  company  liable  for 
the  combined  negligence  of  the  conductor 
and  the  engineer?  It  is  held,  under  the  de- 
cisions in  Louisiana,  that  if  Injury  is  caused 
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by  the  combined  negligence  of  a  fellow  serr- 
ant  and  a  vice  principal  on  a  railroad,  the 
railroad  company  is  liable,  and  that  a  con- 
ductor personates  the  company,  and  Is  a  vice 
principal.  It  was  the  duty  of  the  condnctor 
to  see  to  it  that  all  the  employes  under  him 
understood  and  discharged  their  duties.  He 
and  the  engineer  both  had  time-tables,  and 
knew  when  and  where  to  stop.  Tlie  trains 
were  running  on  time.  He  (the  conductor) 
bad  means  of  signaling  the  eugtueer,  and  of 
stopping  the  train  by  the  bralies;  the  brake- 
man  being  at  his  command  when  necessary. 
He  knew  or  ought  to  have  known  when  the 
freight  train  passed  Howcott,  and  knowing 
that  the  passenger  was  on  time,  and  would 
soon  be  at  Howcott,  and  that  it  was  all-im- 
portant that  his  train  should  be  side-tracked 
there  to  prevent  the  fatal  collision,  which  oc- 
curred a  few  miles  further  on,  it  was  his  duty 
to  have  his  train  side-tracked  at  Howcott  to 
await  the  passing  of  the  passenger.  As  he 
was  asleep  at  Howcott,  and  made  no  effort 
to  have  the  freight  stop  there,  it  does  seem 
that  there  can  be  no  question  that  he  was 
not  in  the  discharge  of  a  plain  and  very  im- 
portant duty,  and  that  his  negligence  con- 
tributed to  the  collision  which  deprived  the 
Urumau,  William  Haist,  of  his  life;  and,  be- 
ing a  vice  principal,  the  company  is  liable. 

Was  there  error  of  law  in  the  court's  In- 
structions to  the  Jury?  They  are  as  follows: 
The  court,  on  plaintiff's  request,  gave  the 
following  instructions:  "(1)  If  you  believe 
from  the  evidence  that  Wm.  Haist  was  in 
the  employ  of  defendant  as  fireman  on  a 
locomotive  drawing  one  of  its  freight  trains 
on  one  of  its  tracks  or  lines  of  railroad  in 
the  state  of  Louisiana  on  the  7th  day  of  Feb- 
ruary, 18i)l);  that  while  in  such  employ  the 
locomotive  or  train  on  which  he  was  serving 
came  into  collision  with  a  passenger  train  of 
defendant,  or  an  engine  drawing  it,  and  that 
he  was  thereby  killed,  or  so  badly  injured 
that  he  died  in  a  short  time  thereafter;  (b) 
that  the  freight  train  on  which  be  was  serv- 
ing should  have  been  side-tracked  at  How- 
cott, so  as  to  let  the  passenger  pass  It,  and 
that.  If  It  had  been  so  side-tracked,  the  col- 
lision would  not  have  occurred;  (c)  that  the 
conductor  knew  that  Howcott  was  the  prop- 
er place  to  take  the  side  track  with  his 
freight  train,  and  let  the  passenger  train  pass 
it,  but  that  he  was  negligently  asleep,  dozing, 
or  Inattentive  when  Howcott  was  reached, 
and  so  failed  to  know  when  It  was  reached, 
and  thereby  negligently  permitted  the  freight 
train  to  go  ahead  on  the  main  track,  and 
thereby  caused  the  collision;  (d)  that  under 
the  unwritten  law  of  the  state  of  Louisiana, 
as  it  Is  and  then  was,  the  conductor  of  a 
railroad  train  in  that  state  represents  or  per- 
sonates the  railway  company,  and  that  the 
company  is  liable,  under  said  law,  for  any 
damages  or  injury  caused  to  its  other  en> 
ployfis  on  the  train  by  or  through  such  con- 
ductor's negligence  or  Inattention  In  con- 
ducting the  train;  (e)  that  under  and  by  pro- 


vision of  the  statute  law  of  the  state  of 
Louisiana,  as  it  is  and  then  was,  any  person 
who  by  any  act  whatever  causes  damages  to 
another  is  bound  to  repair  the  damage,  and 
that  the  right  of  action  therefore  survives,  In 
case  of  death,  in  favor  of  the  minor  children 
or  widow  of  deceased  who  survive  him.  and 
that  such  survivors  have  also  the  right  to 
recover  the  damages  sustained  by  them  by 
the  death  of  the  deceased;  (f)  that  said  Wil- 
liam Haisst  left  no  widow,  but  left  the  plain- 
tiff Anna  Elizabeth  Haist  as  his  only  child 
and  heir  at  law,  whose  mother  was  then 
dead;  (g)  that  he  contributed  to  plaintiff's 
support,  and  that  plaintiff  Is  a  minor  and 
was  damaged  by  his  death— you  should  find 
for  the  plaintiff.  (2)  If  from  the  evidence 
you  find  the  facts  and  the  law  of  Louisiana 
as  stated  In  the  foregoing  instruction,  then  It 
makes  no  difference  whether  the  injury  or 
death  of  William  Haist  was  or  was  not  con- 
tributed to  by  any  negligence  or  mistake  of 
the  engineer.  (3)  If  you  find  for  the  plain- 
tiff, your  verdict  should  be  for  such  a  sum  of 
money  as  you  believe  from  lue  evidence 
would  be  a  Just  and  fair  compensation  for 
all  the  pecuniary  injury  suffered  by  her  by 
reason  of  the  Injury  and  death  of  the  said 
William  Haist,  and  in  arriving  at  this  sum 
you  may  take  into  consideration  siKh  care, 
support,  and  sustenance,  and  such  advan- 
tages and  benefits  in  the  way  of  training  and 
education,  both  moral  and  intellectual,  if 
any,  as  you  may  believe,  from  the  evidence, 
she  would  receive  from  or  through  him  if  his 
injury  and  death  bad  not  occurred.  (4)  If 
you  find  from  the  evidence  that  the  con- 
ductor of  the  freight  train  personated  or  rep- 
resented the  defendant,  as  vice  principal, 
under  the  law  of  Louisiana,  then  he  was  not 
a  fellow  servant  of  the  ureman."  Defendant 
excepted  separately  to  the  giving  of  each  of 
paragraphs  "a,"  "b,"  "c,"  "d,"  "e,"  "f,"  and 
"g"  of  plaintiCTs  Instruction  numbered  1. 
It  also  objected  to  the'  giving  of  instructions 
2,  3,  and  4,  and,  its  separate  objections  be- 
ing overruled,  exceptions  were  saved.  De- 
fendant asked  the  following  instructions, 
which  were  given:  "(1)  The  court  instructs 
the  jury  that  the  mere  fact  that  the  intestate, 
Haist,  was  killed  in  a  collision  on  defend- 
ant's road  while  he  was  engaged  in  his  du- 
ties as  fireman,  does  not  make  the  defend- 
ant liable  to  plaintiff  in  this  suit  for  dam- 
ages occasioned  thereby;  but  the  proof  must 
show  further,  and  show  affirmatively,  that 
the  collision  which  caused  his  death  was  due 
to  some  negligence  upon  the  part  of  the  de- 
fendant." "(12)  The  court  instructs  the  jury 
that  they  are  not  at  liberty  to  take  the  ag- 
gregate of  any  such  amounts  for  any  such 
years,  nor  a  sum  which,  at  Interest,  would 
yield  such  amounts;  but  the  true  measure 
of  damages  is  the  present  value  of  such  sum, 
judged  by  the  number  of  years  that  such 
contributions  might  be  expected  to  continue, 
as  shown  by  the  proof.  (13)  The  court  In- 
structs the  Jury  that,  In  assessing  damages 
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in  a  case  of  this  kind,  they  are  not  assessed 
by  way  of  penalty  or  punishment  nor  of  sen- 
timent, nor  to  compel  the  defendant  to  con- 
tribute to  the  support  of  a  minor,  but  are 
allowed  only  upon  tbe  basis  of  such  pe- 
cuniary loss  as  the  proof  shows  tbe  party  In 
interest  has  sustained;  and  this  is  to  be  de- 
termined by  tbe  rules  given  you  in  the  pre- 
vious instructions."  We  are  of  the  opinion 
that  there  is  no  reversible  error  In  the  in- 
structions. Particular  objection  is  urged  to 
tbe  instruction  as  to  the  measure  of  damages 
—that  the  Jury  might  take  Into  "considera- 
tion such  care,  support,  and  sustenance,  and 
such  advantages  and  benefits  in  the  way  of 
training  and  education,  •  •  •  as  you 
may  believe,  from  the  evidence,  she  would 
receive  from  or  through  him  if  his  injury  and 
death  had  not  occurred."  It  is  said  tliere  is 
no  evidence  in  the  record  to  warrant  this  In- 
struction. It  is  shown  that  Wm.  Haist,  the 
deceased,  was  an  honest,  hard-working, 
square  man,  and  a  good  fellow.  This,  it 
seems,  would  warrant  an  Inference  that  he 
would  properly  provide  for  bis  cblld;  being 
governed  by  the  material  inclination  of  an 
honest,  hard-working,  and  sober  father, 
which  the  deceased  was  shown  to  be.  He 
had  provided  for  her  care  and  keeping  after 
her  mother's  death,  and  it  was  shown  that 
she  was  treated  by  her  parents  as  a  child 
ought  to  have  been  treated.  As  was  said  In 
Railway  v.  Sweet,  CO  Ark.  650,  31  S.  W.  671, 
that  was  enougU.  "The  attributes  of  such  a 
character  being  shown  in  the  father,  the  law 
would  presume  them  of  some  value  to  his 
children,  until  the  contrary  was  made  to  ai)- 
pear."  Ry.  v.  Maddry,  57  Ark.  306,  21  S.  W. 
472;  Mclntyre  v.  Ry.,  37  N.  Y.  287;  1  Green- 
leaf  on  Ev.  33.  We  think  that  the  evidence 
shows  that  the  verdict  is  not  excessive. 

Finding  no  reversible  error,  the  Judgment 
U  affirmed. 

RATCMPF  V,  B.  BAER  ft  (X). 

(Supreme  Oonrt  of  Arkansas.     Feb.  28,  1908.) 

RECEIVERS  —  ACTIONS    AGAINST  —  LEAVE   TO 

SUB— LIABILITY  INCURRED  BT 

CORPORATION. 

1.  An  action  against  a  receiver,  brought  in 
a  court  presided  over  by  thi  same  judge  who 
ntipointed  the  receiver,  and  tried  by  such  jud^e, 
will  not  b«  dismissed  on  appeal,  because  plain- 
tiff did  not  first  obtain  leave  from  the  court 
which  appointed  the  receiver,  to  bring  the  suit. 

2.  An  action  will  lie  agaiust  the  receiver  of 
a  railroad  company  for  a  wrongful  appropria- 
tion by  the  company,  previous  to  hii  appoint- 
ment as  receiver,  of  lands  of  plaintiS,  acquired 
without  condemnation  proceedings  or  convey- 
ance from  plaintiff. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Greenwood  District;  Styles  T.  Rowe, 
Judge. 

Action  by  Eugene  Adler  and  Julius  Joel, 
doing  business  as  B.  Baer  &  Co.,  against 
Charles  R  Ratcllff,  as  receiver  of  the  Ar- 
liansas  Central  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 


The  complaint  states.  In  sabstance,  tluit 
the  plaintiffs,  Eugene  Adler  and  Julius  Joel, 
partners  under  the  firm  name  of  B.  Baer 
&  Co.,  were  the  owners  of  a  certain  tract 
of  land  In  Greenwood  district  of  Sebastian 
county,  which  is  described  In  the  complaint. 
It  further  alleges  that  "the  said  defendant, 
the  Arkansas  Central  Railroad  Company,  be- 
ing a  railroad  corporation  authorized  to  con- 
struct and  operate  a  railroad  through  the 
Greenwood  district  of  Sebastian  county,  as 
such  did,  on  the  first  day  of  January,  ISi'S, 
enter  upon  and  appropriate  a  right  of  way 
through  said  land,  and  did  occupy  the  same 
and  use  it  for  its  right  of  way  without  any 
proceedings  for  condemnation  of  same,  and 
without  any  conveyance  from  the  plaintiffs. 
•  •  •  That  the  Arkansas  Central  Railroad 
Company  was  thereafter,  by  the  circuit  conrt 
of  Sebastian  county,  placed  In  the  bands  of  a 
receiver;  that  Charles  E.  Ratcllff  Is  tbe  duly 
appointed,  qualified,  and  acting  receiver  of 
tbe  Arkansas  Central  Railroad  Company. 
That,  by  reason  of  the  taking  of  tbe  afore- 
said right  of  way  through  tbe  premises 
aforesaid,  plaintiffs  have  been  damaged  In  tbe 
sum  of  $250,  and  that  said  amount  is  a  sum 
due  and  owing,  superior  to  ail  mortgages 
or  other  claims  against  said  railroad  com- 
pany. Wherefore  plaintiffs  pray  Judgement 
against  the  said  defendant  and  the  aforesaid 
railroad  company  for  said  snm  of  $2S0,  to- 
gether with  the  interest  from  Jany.  1,  1898, 
until  Judgment,  and  for  further  and  other 
relief."  The  defendant  filed  a  demurrer  to 
the  complaint  on  the  following  grounds: 
First  That  the  company  was  not  made  a 
party  to  the  action.  Second.  That  tbe  com- 
plaint does  not  allege  or  show  that  permis- 
sion to  sue  tbe  defendant  as  receiver  bad 
been  obtained.  The  court  overruled  tbe  de- 
murrer. Tbe  defendant  excepted,  and  filed 
bis  answer  as  receiver,  denying  the  allega- 
tions of  the  complaint  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $100,  from  which  the  defendant 
appealed. 

Oscar  li.  Miles,  for  appellant  Hill  &  Bria- 
lolara,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  action  against  a  receiver  of  a  rail- 
road company  to  "recover  damages  for  a  right 
of  way  taken  by  a  railroad  company  across 
lands  owned  by  plaintiffs. 

The  first  question  presented  Is  wbetber  the 
court  had  the  right  to  entertain  this  action 
against  the  receiver,  when  tbe  court  appoint- 
ing the  receiver  had  not  given  leave  to  the 
plaintiff  to  bring  the  action.  It  is,  however, 
unnecessary  for  us  to  determine  whether  the 
failure  to  obtain  such  permission  is  a  matter 
affecting  the  Jurisdiction  of  the  court  in 
which  the  suit  is  bronght;  for.  If  we  con- 
cede the  general  rule  to  be  that  a  court  will 
not  entertain  Jurisdiction  of  a  suit  against 
a  receiver  appointed  by  another  court  until 
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the  appointing  court  has  given  its  consent 
that  be  be  sned,  still  there  are  exceptions  to 
the  rule.  "The  rule  rests  on  principles  of 
comity,  and  la  considered  by  those  courts 
that  enforce  It  to  be  essenti&l  for  the  protec- 
tion of  the  recelyer  as  an  oiScer  of  the  court 
appointing  him  against  unnecessary  and  ez- 
pensive  litigation  touching  controTersies 
wherein  it  may  often  be  within  the  power  of 
the  appointing  court  to  give  ample  relief  to 
any  person  aggrieved."  Hupfeld  v.  Automa- 
ton Piano  Co.  (C.  C.)  66  Fed.  78». 

This  rule  has  most  frequently  been  applied 
in  cases  when  the  receiver  has  been  sued  in 
the  courts  of  a  dllferent  state  from  that  in 
which  he  was  appointed.  The  leading  case 
where  this  rule  was  adopted  by  the  Supreme 
Court  of  the  United  States  was  a  case  of 
that  kind,  and  the  court  laid  stress  upon 
that  fact  by  saying  that  "our  decision  upon 
this  question  will  be  limited  to  the  facts  in 
this  case,  which  are  that  the  receiver  was 
appointed  by  a  court  In  the  state  ot  Virginia, 
the  property  in  course  of  administration  was 
in  that  state,  and  the  suit  was  brought  in  a 
court  of  the  District  of  Columbia.  Barton 
V.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672. 
Under  this  state  of  facts  the  Supreme  Court 
held  that  the  court  of  the  District  of  Colum- 
bia had  no  jurisdiction.  Now,  when  applied 
to  cases  of  that  kind,  the  reason  of  the  rule 
can  be  readily  seen,  for  the  effect  of  permit- 
ting such  suits  against  the  receiver  in  for- 
eign Jurisdictions  might  be,  as  was  said  In 
that  case,  "to  take  the  property  of  the  trust 
from  the  receiver's  bands  and  apply  it  to 
the  payment  of  plaintiff's  claim,  without  re- 
gard to  the  rights  of  other  creditors  or  the 
orders  of  the  court  which  is  administering 
the  trust  property."  But  it  seems  to  us  that 
these  reasons  do  not  apply  to  a  case  such  as 
we  have  here,  for  the  receiver  in  this  case 
was  appointed  by  the  circuit  court  of  Sebas- 
tian county,  and  the  suit  was  brought  In  a 
circuit  court  of  that  county  presided  over 
by  the  same  judge  that  presides  in  the  court 
that  appointed  the  receiver.  The  judge  of 
the  court  appointing  the  receiver,  being  the 
judge  also  of  the  court  in  which  the  action 
against  the  receiver  was  brought,  it  is  evi- 
dent that  he  would  permit  no  improper  inter- 
ference with  the  duties  of  his  receiver.  He 
bad  it  in  his  power,  if  be  had  desired  to 
do  so,  to  dismiss  this  action  and  to  summon 
the  plaintiff  to  answer  for  contempt  for 
bringing  a  suit  against  his  receiver  without 
bis  permission.  As  he  did  not  do  so,  we 
know  tbat  he  consented  to  the  suit,  and  as  he 
i8  also  the  judge  of  the  court  which  appointed 
the  receiver,  we  know  that  the  judge  of 
that  court  also  consented  to  the  action.  It 
would  seem,  therefore,  unreasonable  and  al- 
together unnecessary  that  we  should  dismiss 
this  action  and  compel  the  plaintiff  to  obtain 
leave  from  tills  same  judge  to  bring  another 
•alt  for  the  same  purpose.  The  reason  for 
the  rule  failing,  the  role  Itaelf  fails,  and  the 
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contention  of  appellant  on  this  point  must 
be  overruled. 

The  next  contention  of  appellant  is  that, 
as  the  complaint  alleges  that  the  railroad 
company  took  possession  of  the  right  of  way 
across  the  land  of  plaintiffs  and  constructed 
its  road  across  it  before  the  appointment  of 
the  receiver.  It  therefore  states  a  cause  of 
action,  not  against  the  receiver,  but  against 
the  company.  But,  the  receiver  having 
charge  of  the  railroad  and  the  other  property 
of  the  railroad,  he  is  not  only  an  ofllcer  of 
the  court,  but  he  is  also  a  representative 
of  the  corporation  in  respect  to  its  property 
in  his  possession,  and  has  the  right  to  bring 
and  defend  actions  in  regard  thereto.  Now, 
although  the  complaint  shows  that  the  com- 
pany took  possession  of  this  right  of  way 
before  the  appointment  of  the  receiver,  it 
shows,  also,  that  this  right  of  way  has  never 
been  paid  for,  and  it  is  still  a  subsisting 
charge  against  the  corporation  and  its  as- 
sets. The  receiver  has  possession  of  the 
right  of  way  as  a  part  of  the  assets  of  the 
corporation,  and  he  holds  it  without  having 
paid  for  it,  thus  continuing  the  wrong  of 
which  plaintiffs  comjrialn;  and  we  therefore 
think  that  the  action  for  the  recovery  of  dam- 
ages was  properly  brought  against  him. 
Frankel  v.  Johnson  (G.  C.)  80  Fed.  398;  Smith 
on  Receivers,  f  28. 

Finding  no  error,  the  judgment  is  affirmed. 


STATE  V.  SCOTT. 
(Supreme  Court  of  Missouri.     March  4,  1003.) 

RAPE  —  HVIDENCB  —  ADMISSIBILITY    —   ELEC- 
TION OP  SPECIFIC  OFPKNSE— CONVIC- 
TION  OP  ATTEMPT. 

1.  In  a  prosecution  for  rape  of  a  child  12 
years  of  age,  testimony  by  physicians  that  they 
mada  an  examination  of  the  prosecutrix  about 
three  months  afterwards,  and  found  the  hymen 
destroyed  and  a  laceration  of  the  tensor  vagina, 
was  admissible. 

2.  Where  an  indictment  for  rape  charged  the 
commission  ot  the  offense  on  March  6tD,  and 
on  the  trial  evidence  was  introduced  tending  to 
show  previous  attempts  to  commit  the  crime, 
the  state  was  not  required  to  elect,  at  the  con- 
clusion of  the  testimony,  on  which  specific  act 
it  would  rely. 

3.  In  a  prosecution  for  rape,  it  was  competent 
to  show  that  defendant  had  made  previous  at- 
tempts to  commit  the  crime. 

4.  Under  Rev.  St.  1809,  f  2361,  providing  that 
no  person  shall  he  convicted  of  an  assault  with 
intent  to  commit'  an  offense,  when  it  appears 
that  the  offense  attempted  was  actually  perpe- 
trated in  pursuance  of  such  attempt,  where  the 
evidence,  if  credited,  shows  that  the  crime  of 
rape  has  actnally  been  committed,  a  couyictiou 
of  assault  with  intent  to  commit  rape  cannot 
be  sustained. 

In  Banc.  Appeal  from  Circuit  Court,  Hick- 
ory County;  Argus  Cox,  Judge. 

Charles  Scott  was  convicted  of  assault  with 
intent  to  commit  rape,  and  appeals.  Revers- 
ed. 

On  the  26tb  day  of  August,  1001,  the 
prosecuting  attorney  of  Hlckoiy  county  bo- 
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gan  this  prosecntion  by  filing  In  the  office 
of  the  clerk  of  the  circuit  court  an  Informa- 
tion, rerlfled  by  bis  oflicial  oath,  charging 
the  defendant  with  rape  upon  LAura  Huff- 
man, a  female  child  under  the  age  of  14 
years.  The  offense  was  alleged  to  have  been 
committed  on  March  6,  1901.  A  plea  of  not 
guilty  was  entered  upon  his  arraignment, 
and  defendant  put  upon  trial  and  found 
guilty  of  an  assault  with  intent  to  commit 
rape,  and  his  punishment  assessed  at  two 
years  In  the  penitentiary.  The  defendant 
and  the  father  of  the  prosecutrix  lived  on 
adjoining  farms  In  Hickory  county,  about 
one-half  mile  apart.  The  prosecutrix  was 
about  12  years  old,  and  was  living  in  her 
father's  family.  The  two  families  were  re- 
lated, and  up  to  the  time  the  complaint  was 
first  filed  against  defendant  in  this  case  the 
most  friendly  relations  existed  between  them. 
The  evidence  discloses  that  on  various  occa- 
sions, when  defendant  intended  to  be  absent 
on  business  or  on  hunting  expeditions,  which 
would  keep  him  out  late  at  night,  be  was  in 
the  habit  of  requesting  the  prosecatrix  and 
her  sisters  to  stay  with  his  wife,  with  the 
consent  of  her  parents.  It  further  appears 
that  defendant  would  not  return  from  his 
hunting  trips  until  midnight,  and  sometimes 
nearly  daylight  the  next  morning.  The  evi- 
dence tends  to  show  that  defendant  began  to 
take  Improper  liberties  with  the  prosecutrix 
on  one  of  the  occasions  when  she  slept  at  his 
house,  coming  into  her  room  next  morning 
before  she  had  arisen.  In  the  latter  part  of 
the  winter  or  the  early  spring  of  1901,  de- 
fendant came  to  Mr.  Huffman's,  the  father 
of  the  prosecutrix,  and  said  he  was  going  on 
a  turkey  hunt  that  night,  and  wanted  prose- 
cutrix to  go  and  stay  with  bis  wife,  and  she 
went  with  him  and  stayed  that  night  She 
slept  in  one  bed,  and  defendant's  wife  in  an- 
other in  the  same  room.  Defendant  return- 
ed about  midnight,  and  went  to  bed  with  his 
wife.  Prosecutrix  testifies  that  later  In  the 
night  she  was  awakened  by  defendant  again 
taking  Improper  liberties  with  her  person, 
and  finally  attempting  to  have  intercourse 
with  her,  but  on  that  occasion  failed.  She 
testified  she  knew  this  was  all  wrong,  but 
she  was  ashamed  to  tell  his  wife  or  her  par- 
ents. On  the  6th  of  March,  1001,  he  went  on 
another  turkey  hunt,  and  prosecutrix  and  her 
sister  Beulali  went  to  stay  with  his  wife,  and 
went  to  bed  and  slept.  She  was  again  aroused 
from  her  sleep  by  defendant  feeling  her  per- 
son, and  found  him  in  bed  with  her.  She 
made  no  outcry,  and  on  that  occasion  he  ac- 
complished his  purpose.  On  another  occa- 
sion Minnie  Huffman,  an  older  sister,  went 
with  prosecutrix  to  the  home  of  defendant, 
because  her  mother  and  father  were  absent 
on  a  visit,  and  her  brother  had  gone  to  a 
lodge  meeting  at  Cross  Timbers.  Defendant 
bad  gone  himtlng  that  night,  and  came  in 
late,  and  when  she  waked  up  she  found  de- 
fendant in  the  bed  with  her  and  her  sister, 
the   prosecutrix.     When   her   brother   came 


from  the  lodge,  she  went  home  with  him. 
Two  physicians  testified  to  an  examinatioii 
of  the  prosecutrix,  and  found  tbe  hymen  de- 
stroyed   and    her    private    parts    lacerated. 
When  defendant  was  arrested,  he  was  placed, 
at  his  request,  under  guard  till  his  examina- 
tion before  the  justice.    Bent  Ihrlg,  a  deputy 
constable,  was  the  guard.    At  defendant's  re- 
quest Ihrlg  took  defendant  to  his  home  on 
Monday.      Ihrig    testified    that,    soon    after 
starting  out  of  town  on  this  trip,  be  said  to 
defendant,    "You  liave   got   yourself    Into    a 
right  smart  little  trouble.  It  seems  like,"  to 
which   defendant  replied   he   did   not   think 
they  could  do  anything  with  him;   "they  will 
Just  cause  me  a  little  trouble  is  about  all;    if 
I  did,  she  was  willing,"  or  words  to  that 
effect    The  guard  expressed  the  opinion  that 
the  girl's  age  was  what  would  hurt  him,  but 
defendant  thought  if  she  was  willing  It  was 
all  right    There  was  much  controversy  as  to 
the  exact  date  of  the  offense;   the  defendant 
introducing    various    witnesses    to    show    it 
could  not  have  occurred  on  the  6th  of  March, 
and  the  state  a  number  to  show  that  it  oc- 
curred on  the  night  of  a  party  at  a  neighbor's 
(Mr.   Smith),  which  several   witnesses   fixed 
quite  definitely  as  March  6th.    No  effort  was 
made  to  impeach  tbe  previous  good  character 
or  general  reputation  of  the  prosecutrix  for 
truth  and  veracity,  to  show  any  unfriendly 
feelings  as  the  basis  of  the  charge;  but  tbe 
defendant  contradicted  her  evidence,  and  his 
wife  testified  that  the  act  could  not  bave  oc- 
curred  as   detailed  by   prosecutrix   without 
waking  her,  as  she  slept  in  the  same  room 
with  the  prosecutrix.    An  effort  was  made 
to  impeach  the  witness  Ihrig  by  showing  his 
general  reputation  for  truth  and  veracity  was 
bad;  but  it  appears  to  have  been  unsuccess- 
ful, as  the  weight  of  the  evidence  on  that 
point  tended  to  show  it  was  good.    A  rever- 
sal is  sought  on  various  grounds  which  we 
now  proceed  to  examine. 

J.  W.  Montgomery,  F.  M.  Wilson,  and 
Recbow  &  Pufahl,  for  appellant.  The  Attor- 
ney General  and  Sam  B.  Jeffries,  for  the 
State. 


OAXTT,  J.  (after  stating  the  facts).  1. 
The  circuit  court,  over  the  objection  of  de- 
fendant, permitted  the  state  to  prove  by  two 
physicians,  Drs.  Ourl  and  Harley,  that  they 
made  an  examination  of  the  private  parts  of 
the  prosecutrix  about  tbe  1st  of  July,  1901, 
and  found  the  hymen  destroyed  and  a  lacera- 
tion of  the  tensor  vagina  muscle,  which  had 
not  yet  entirely  united.  The  objection  is  that 
this  evidence  was  too  remote,  and  counsel 
rely  upon  tbe  decisions  in  State  v.  Houx,  109 
Mo.  654,  19  S.  W.  35,  32  Am.  St  Rep.  6S6, 
and  State  v.  Evans,  138  Mo.  125,  39  S.  W. 
462,  00  Am.  St  Rep.  549,  as  sustaining  their 
contention. 

In  State  v.  Houx,  supra,  the  objectionable 
evidence  in  no  way  tended  to  prove  the  per- 
petration of  the  offense,  but  was  in  response 
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to  an  inquiry  as  to  the  condition  of  the  girl's 

liealth  after  the  commission  of  the  offense, 
and  the  witness  was  allowed  to  state  that 
Ills  daughter  "lingered  for  three  months,  and 
would  take  spells";  and  in  commenting  on 
tills  evidence  Judge  Macfarlane,  who  wrote 
the  opinion,  said:  "Its  only  effect  could 
have  been  to  show  an  aggravation  of  the 
offense,  and  excite  abhorrence  In  the  minds 
of  the  Jury,  and  thereby  Increase  the  pun- 
ishment." It  is  obvious  that  the  evidence  in 
this  case  had  no  such  purpose  in  view,  but 
was  directed  solely  to  the  ascertainment  of 
whether  there  had  been  in  reality  an  outrage 
committed  on  the  child  Laura.  Neither  of 
the  physicians  was  called  ui>on  to  detail  her 
probable  suffering  after  the  injury,  save  in 
response  to  Inquiries  propounded  by  defend- 
ant's counsel,  who  insisted  on  proving  that  it 
would  have  been  so  painful  that  she  neces- 
sarily would  have  cried  out,  and  thus  aroused 
defendant's  family.  The  medical  witnesses 
were  called  simply  to  show  the  vagina  had 
been  penetrated  and  the  parts  lacerated,  and 
they  bad  no  hesitancy  in  testifying  such  were 
the  facts.  It  was  simply  a  fact,  but  not  a 
conclusive  one,  tending  to  prove  that  the 
child  had  been  raped;  and  in  the  light  of 
the  medical  evidence  we  think  it  was  com- 
petent evidence,  and  its  remoteness  for  the 
purpose  it  was  offered  was  no  ground  for 
excluding  it. 

In  State  v.  Bvans,  138  Mo.  125,  39  S.  W. 
462,  60  Am.  St.  Rep.  549,  the  Incompetency 
of  the  evidence  rested,  not  merely  on  lapse 
of  time,  but  upon  a  concurrence  of  the  time 
and  the  age  of  the  prosecutrix.  In  that  case 
the  question  was  whether  the  female  was 
under  14  when  the  sexual  commerce  took 
place.  The  evidence  showed  that  she  was 
14  on  the  29th  day  of  May,  1895,  and  the 
circuit  court  permitted  the  physician  to  tes- 
tify to  an  examination  made  by  him  in  Sep- 
tember, 1895.  The  alleged  rape  was  on  Au- 
gust S,  1894,  and  it  was  ruled  that,  as  four 
months  had  elapsed  since  the  female  liad 
reached  the  age  of  consent,  the  mere  de- 
struction of  the  hymen  would  not  have  prov- 
ed copulation  while  she  was  under  14  years, 
any  more  than  after  that  time,  and,  unless  it 
tended  to  prove  intercourse  while  under  the 
age  of  consent,  could  not  have  sustained  a 
conviction  on  the  indictment  in  that  case. 
Moreover,  in  that  case  the  Intercourse  was 
shown  to  have  taken  place  in  July  and  Au- 
gust, 1894,  and  the  examination  was  made 
in  September,  1895,  over  15  months  after  the 
alleged  rape,  and  long  after  the  female  had 
reached  the  age  of  consent.  That  case  is  in 
no  sense  a  parallel  to  this,  or  authority  for 
the  contention  of  counsel.  In  this  case,  the 
proof  related  entirely  to  a  period  when  the 
female  was  under  14  years  of  age;  and  ac- 
cording to  the  evidence  of  the  medical  men, 
the  evidence  of  the  laceration  was  still  ap- 
parent. 

2.  The  motion  of  defendant  to  require  the 
fitate,  at  the  conclusion  of  the  testimony,  "to 


elect  as  to  which  of  the  specific  acts  It  will 
rely  on  In  this  case,"  was  properly  over- 
ruled. The  indictment  charged  the  offense  to 
liave  been  committed  on  March  6,  1901,  and 
the  proof  of  the  other  acts  of  defendant  was 
competent  to  show,  upon  the  question  of  his 
guilt,  that  he  had  made  attempts  to  commit 
the  same  offense  recently  before  the  com- 
mission of  the  act  for  which  he  was  on  trial. 
People  V.  Jones,  00  N.  Y.  667,  2  N.  E.  49; 
People  V.  O'Sulllvan,  104  N.  Y.  483,  10  N.  R 
880,  68  Am.  Rep.  530.  The  charge  In  the 
Indictment  clearly  referred,  not  to  the  pre- 
vious ineffectual  attempts  of  defendant  to 
have  carnal  connection  with  the  prosecutrix, 
but  to  the  completed  offense  on  March  0, 
1901,  and  there  was  nothing  requiring  the 
state  to  elect. 

8.  In  the  divisional  opinion  it  was  ruled 
that  defendant  could  not  complain  that  be 
was  convicted  only  of  an  assault  to  com- 
mit rape,  even  though  the  evidence  disclosed 
he  was  guilty  of  the  completed  offense,  and 
reference  was  had  to  section  2535,  Rev.  St 
1890,  and  various  cases  in  other  Jurisdictions 
holding  that,  on  an  indictment  for  rape,  a 
defendant  may  be  convicted  of  an  assault  to 
commit  a  rape.  But  it  was  overlooked  that 
in  those  states  there  was  no  statute  like  sec- 
tion 2361,  Rev.  St.  1890,  Of  this  state,  which 
.  provides  that  "no  person  shall  be  convicted 
of  an  assault  with  an  intent  to  commit  a 
crime,  or  of  any  other  attempt  to  commit  any 
offense,  when  it  shall  appear  that  the  crime 
intended,  or  the  offense  attempted,  was  per- 
petrated by  such  person  at  the  time  of  such 
an  assault  or  In  pursuance  of  such  attempt" 
This  section  unquestionably  Is  a  modifica- 
tion of  the  common  law  in  criminal  cases  an 
announced  by  Wharton  (1  Wharton's  Crlm. 
Law,  f  641),  in  which  he  lays  It  down  that 
on  an  indictment  for  a  major  offense  there 
may  be  a  conviction  of  a  minor,  for  the  rea- 
son that  the  state  may  elect  to  prosecute  for 
the  minor  offense,  provided,  always,  the  mi- 
nor is  included  in  the  major,  and  falls  with- 
in the  allegations  of  the  indictment;  and  In 
many  states  it  has  been  expressly  ruled  that 
an  assault  with  intent  to  commit  a  rape  Is 
included  in  every  rape,  and  a  defendant  may 
be  convicted  of  an  assault  to  commit  rape, 
even  though  the  proof  established  the  of- 
fense of  rape  was  complete.  People  v.  Mil- 
ler, 06  Mich.  110,  65  N.  W.  675;  Hall  v.  Peo- 
ple, 47  Mich.  636,  11  N.  W.  414;  State  v. 
Shepard,  7  Conn.  66;  Com.  v.  Cooper,  15 
Mass.  187;  Poison  v.  State  (Ind.  Sup.)  35  N. 
E.  907. 

The  difficulty  In  reconciling  this  section 
with  section  2535,  Rev.  St  1890  (then  section 
3049,  Rev.  St.  1889)  was  encountered  in  State 
V.  Lacey,  111  Mo.  513,  20  S.  W.  238,  and  it 
was  there  said:  "This  section  is  not  in  con- 
flict with  section  3049,  Rev.  St.  1880  [now 
section  2536,  Rev.  St  1890],  of  our  Criminal 
Code,  authorizing  a  conviction  for  any  de- 
gree of  the  offense  inferior  to  that  charged 
in  the  indictment;    nor  with  section  3950, 


Digitized  by 


Google 


900 


72  SOUTHWB8TE2BN  BEPORTBB. 


(MOL 


Rey.  St  1889  [now  MCtion  2370,  Rev.  St 
1899],  authorizing  a  conviction  for  a  less  of- 
fense, wbere  the  charge  Is  for  an  assault 
with  Intent  to  commit  a  felony,  and  author- 
izing the  Jury  in  all  cases  to  find  the  accused 
guilty  of  any  offense  the  commission  of 
which  Is  necessarily  Included  in  that  charged 
against  him."  Judge  Thomas  concluded  by 
saying:  "In  view  of  the  two  sections  last 
cited,  we  see  no  reason  for  the  existence  of 
section  8941  [now  section  2361];  but  that  Is 
no  reason  why  this  court  should  nullify  or 
ignore  it."  We  followed  In  that  case  a  pre- 
vious decision  of  this  court  in  State  v.  White, 
85  Mo.  600,  in  which  the  same  conclusion 
was  reached  In  construing  this  same  section, 
at  that  time  Rev.  St  1855,  p.  637,  c.  60,  art 
9,  J  2. 

We  may  add  that  this  construction  does 
not  in  any  manner  prevent  the  conviction  of 
one,  charged  with  murder  in  the  first  degree, 
of  murder  in  the  second  degree,  or  of  man- 
slaughter in  any  degree  which  is  supported 
by  the  evidence,  or  of  grand  larceny  on  an 
Indictment  for  robbery;  nor  does  It  prevent 
a  conviction  of  any  completed  offense  on  an 
Indictment  therefor,  even  though  the  Indict- 
ment might  have  been  for  another  and  great- 
er offense,  and  the  evidence  would  have  sus- 
tained such  Indictment  as  was  ruled  in  State 
V.  Harney,  168  Mo.  167,  67  8.  W.  620,  67  I* 
R.  A.  846.  Neither  does  it  change  the  gen- 
erally accepted  doctrine  that,  under  an  In- 
dictment for  rape,  the  defendant  may  be 
convicted  of  an  assault  to  commit  a  rape,  if 
the  evidence  fails  to  show  the  offense  of 
rape  was  consummated;  but  section  2361, 
Rev.  St  1899,  la  necessarily  limited  by  Its 
terms  to  those  cases  in  which  "it  shall  ap- 
pear that  the  crime  intended  or  the  offense 
attempted  was  perpetrated,"  or  fully  con- 
summated. If,  therefore,  under  an  indict- 
ment for  rape  or  other  felony,  the  evidence 
fails  to  show  a  perpetration  of  the  offense 
charged,  but  does  establish  an  assault  nec- 
essarily included  in  the  charge,  the  defend- 
ant may  still  be  convicted  under  the  charge 
for  the  major  offense;  and  we  may  add  that 
If  the  evidence  is  conflicting,  and  there  la  tes- 
timony to  sustain  the  completed  offense,  and 
evidence  tending  to  show  that  it  was  only  an 
assault  it  is  the  duty  of  the  court  by  ap- 
propriate Instructions  to  Inform  the  Jury  that 
If  the  evidence  satisfies  them  beyond  a  rea- 
sonable doubt  that  the  offense  of  rape  or 
other  felony  was  In  fact  perpetrated,  then 
they  must  find  him  guilty  of  the  offense  char- 
ged, and  are  not  authorized  to  find  him  guilty 
of  an  assault  merely,  but  if,  on  the  other 
hand,  the  Jury  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  offense  was  not  per- 
petrated, but  that  an  assault  to  commit  the 
same  was  committed,  then  they  should  find 
him  guilty  of  an  assault  But  If,  as  in  this 
case,  the  only  evidence  of  an  assault  to  com- 
mit a  rape  is  that  which  shows  the  crime  was 
fully  perpetrated,  it  falls  within  section  2361, 
ReA.  St  1899,  and  It  is  error  to  submit  the 


question  of  assault  with  intent  to  commit  a 
rape. 

Thia  court  has  on  more  than  one  occarion 
ruled,  not  only  that  It  was  error  to  submit 
to  the  Jury  a  grade  of  offenae  of  wblcb  there 
was  no  evidence,  but  that  it  was  beyond  the 
power  of  the  Legislature  to  compel  the  courts 
to  submit  to  the  Jury  an  offense  or  grade  of 
an  offense  which  the  evidence  did  not  tend  to 
establish.  State  v.  Hopper,  71  Mo.  425. 
Now  in  this  case,  without  the  testimony  of 
the  prosecutrix  there  could  have  been  no  con- 
viction, either  of  rape  or  assault  to  commit 
rape;  but  if  credit  is  to  be  given  her  evi- 
dence, then  the  crime  of  rape  was  fully  con- 
summated, and  there  was  not  merely  an  as- 
sault to  commit  the  offense,  and  hence  It  fol- 
lows that  it  was  error,  under  section  2361, 
Rev.  St  1890,  to  have  instructed  on  an  as- 
sault to  commit  rape,  and  error  to  have  pei^ 
mitted  the  verdict  of  guilty  of  an  assault  to 
stand. 

It  results  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  views  berein 
expressed.    All  concur. 


KLOCKBNBBINK  v.  ST.  LOUIS  ft  M.  R.  R. 
OO. 

(Supreme  Ooort  of  Missouri,  Dividon   No.  2. 
Feb.  2t,   1903.) 

STREBT  RAILWAYS— COLLISION  WITH  TEAM- 
CONTRIBUTORY  NBOLIOKNCE  —  AVOIDABLH 
INJURY  —  BVIDBNCE  —  SUPKICIBNCY  —  AP- 
PBAL— DBUURRER    TO    BVIDBNCB— WAIVER. 

1.  Defendant,  by  putting  in  evidence  after  its 
demurrer  to  plaintiff's  evidence  has  been  ovet^ 
ruled,  does  not  thereby  waive  its  right  to  have 
the  ruling  of  the  coort  reviewed  on  appeal; 
but  the  appellate  court  will  consider  the  whole 
evidence,  whether  offered  by  plaintiff  or  de- 
fendant 

2.  Bvldence  In  an  action  against  a  street 
railway  company  for  injuries  considered,  and 
held  sufficient  to  justify  a  finding  that  the 
motorman  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  plaintitTs  wagon  on  the 
track  in  time  to  have  avoided  the  accident. 

3.  Contributory  negligence  of  plaintiff,  if  it 
be  such.  In  driving  on  the  tracks  of  a  street 
railway  company  at  night,  does  not  preclude 
his  recovery,  when  defendant's  servants  saw. 
or  by  the  exercise  of  reasonable  care  could 
have  seen,  plaintiff  in  time  to  avoid  injnry  to 
him,  and  failed  to  do  so. 

4.  A  street  railway  has  not  an  exclusive  ri^ 
to  the  use  of  its  tracks  laid  in  a  public  high- 
way, nor  are  persons  driving  on  its  tracks  tres- 
passers. 

6.  The  fact  that  plaintiff,  in  an  action  against 
a  street  railway  company  for  Injuries,  did  not 
count  on  the  negligence  of  defendant  in  run- 
ning its  car  at  a  hl^h  rate  of  speed  and  failing 
to  ring  the  goug,  did  not  entitle  defendant  to 
an  instruction  declaring  evidence  on  such  points 
immaterial,  where  it  was  admitted  without  ob- 
jection, and  defendant  itself  introduced  evi- 
dence on  the  subject 

'    Appeal  from  St.  Lonls  Circuit  Ckinrt;   P. 
B.  FUtcraft  Judge. 

Action  by  E.  F.  Klockenbrlnk,  Jr.,  against 
the  St  Louis  &  Meramec  River  Railroad  (Com- 
pany.   From  a  Judgment  for  plaintiff,  de- 
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f  endant  appeals.  Kemoved  to  Supreme  Court 
tiom  8t  lionla  Court  of  Appeals  by  reason  of 
a  division  of  opinion.    Affirmed. 

Action  for  personal  injuries.  Suit  com- 
menced November  19,  1898.  Amended  peti- 
tion filed  March  16,  1899.  The  petition,  as 
amended,  states  that  defendant  is  a  railroad 
corporation  organized  under  the  laws  of  this 
state,  and  was  on  19th  of  July,  1898,  operat- 
ing Its  railroad  over  and  along  the  streets 
and  highways  of  Webster  Groves,  a  town  in 
St.  Louis  county;  that  on  that  day  plaintiff 
was  driving  a  large  staked  wagon,  to  which 
was  attached  two  horses,  over  and  along  a 
highway  In  St  Louis  county,  to  wit.  Lock- 
wood  avenue.  In  said  town  of  Webster 
Groves,  going  in  an  easterly  direction;  that 
one  of  defendant's  servants  in  charge  of  one 
of  its  cars,  moving  along  and  upon  its  track 
In  Lockwood  avenue  In  the  same  direction  in 
which  plaintiff  was  traveling,  and  at  a  high 
and  unusual  rate  of  speed,  carelessly  and  neg- 
ligently ran  Into  and  against  platntifTs  wag- 
on from  the  rear;  that  the  said  defendant, 
by  its  said  servant,  at  the  time  saw  said 
wagon,  which  plaintiff  was  driving,  or  In 
the  exercise  of  reasonable  care  might  have 
seen  said  wagon  and  plaintiff,  in  time  to  stop 
the  said  car  before  striking  or  running  into 
said  wagon;  that  the  wagon  was  broken, 
torn  to  pieces,  and  one  of  the  horses  killed, 
and  the  other  permanently  disabled,  and 
plaintiff  was  thrown  to  the  ground,  his  finger 
broken,  his  back  sprained,  and  he  was  other- 
wise maimed,  bruised,  and  wounded  in  bis 
body,  and  has  suffered  and  will  continue  to 
suffer  much  pain  In  body  and  mind,  and  has 
been  permanently  injured  and  disabled,  has 
been  compelled  to  spend  large  sums  of  money 
for  medicine  and  medical  treatment,  etc.,  to 
his  damage  In  the  sum  of  $2,500  for  which 
he  prays  Judgment.  The  answer  is  a  general 
denial,  and  a  plea  of  contributory  negligence 
on  the  part  of  plaintiff  in  driving  upon  the 
defendant's  track  on  a  dark  night,  when 
there  was  plenty  of  room  on  a  well-improved 
street  where  he  could  have  driven,  and  con- 
tinued to  drive  on  the  tracks  without  looking 
or  listening  for  an  approaching  car.  The  re- 
ply denied  all  new  matter.  There  was  a  ver- 
dict and  Judgment  for  plaintiff  for  $1,500, 
from  which  defendant  appeals.  Various  er- 
rors are  assigned,  which  we  will  consider  In 
their  order.  The  appeal  is  in  this  court  by 
reason  of  a  division  of  opinion  In  the  St 
I^uis  Court  of  Appeals. 

McKeighan,  Barclay  &  Watts  and  R.  A. 
Holland,  Jr.,  for  appellant  R.  P.  Williams, 
for  respondent 

OANTT,  P.  3.  (after  stating  the  facts).  1. 
Did  the  circuit  court  err  in  overruling  the 
demurrer  to  the  evidence?  As  the  defendant 
did  not  stand  on  its  demurrer  at  the  close  of 
plaintiff's  evidence,  this  question  must  be 
answered  hi  view  of  the  whole  evidence- 
that  which  was  offered  by  defendant  as  well 


as  plaintiff.  McPherson  v.  Ry.  Co.,  97  Mo. 
253, 10  S.  W.  846.  The  defendant  by  putting 
In  Its  evidence  after  Its  request  for  such  an 
instruction  had  been  made  and  overruled, 
took  the  chances  of  curing  any  defect  in  the 
plaintiffs  evidence,  but  did  not  wholly  waive 
its  right  to  have  the  ruling  of  the  court  re- 
viewed; but  this  court  will  look  to  the  whole 
evidence,  no  matter  by  whom  offered.  This 
is  the  settled  practice  In  this  state.  Bswln 
V.  Ry.  Co.,  96  Mo.  294,  9  S.  W.  677;  Jennings 
V.  Ry.  Co.,  112  Mo.  268,  20  8.  W.  490. 

The  testimony  established  that  plaintiff,  on 
the  19th  of  July,  1898,  was  a  teamster;  that 
he  drove  two  horses  to  a  very  large  stake 
wagon,  and  on  that  day  had  taken  a  load 
of  freight  from  St  Louis  to  Kirkwood,  in  St 
Louis  county,  and  was  returning  to  the  city 
in  the  night;  that  his  route  required  him  to 
come  through  Webster  Groves,  and  when  he 
reached  that  town,  coming  from  the  west,  be 
entered  upon  Lockwood  avenue,  a  street  or 
highway  on  which  defendant  had  its  railroad 
tracks.  From  the  top  of  the  hill  on  which 
he  came  into  Lockwood  avenue  there  was  a 
decline  for  about  1,800  feet  and  then  another 
elevation  was  reached.  It  was  about  mid- 
night Plaintiff  drove  safely  down  the  first 
hill,  and  had  gone  about  200  feet  up  the  sec- 
ond, when  one  of  defendant's  electric  cars 
struck  his  wagon  from  the  rear,  and  killed 
one  of  his  horses,  crippled  the  other,  and 
threw  plaintiff  out  of  the  wagon,  severely  In- 
juring him.  At  the  time  the  wagon  was 
struck  by  defendant's  car,  one  of  the  horses 
and  the  two  left  wheels  were  inside  of  the 
rails  of  defendant's  track,  and  the  other  horse 
and  the  remainder  of  the  wagon  were  out- 
side, and  between  the  south  rail  and  the  curb 
line,  which  was  about  12  feet  distant  Be- 
tween the  south  rail  and  the  curb  line  there 
were  telephone  poles  at  intervals  of  about 
150  feet,  so  that  plaintiff's  wagon  could  not 
pass  between  the  telephone  poles  and  the 
south  track  without  coming  within  the  reach 
of  a  car,  should  one  pass  the  wagon  opposite 
the  poles.  There  was  also  evidence  that  a 
buggy  in  which  there  were  three  men  was 
traveling  along  the  avenue  that  night,  and 
near  this  wagon.  The  plahiUtTs  witnesses 
all  place  this  buggy  some  80  to  00  feet  in  the 
rear  of  the  wagon,  and  following  it  The  de- 
fendant's witnesses  testified  that  the  buggy 
was  in  front  of  the  wagon,  some  35  to  60 
feet  ahead  of  the  wagon,  when  the  motorman 
first  discovered  it 

'As  usual,  there  was  considerable  discrep- 
ancy as  to  the  rate  of  speed  at  which  the  car 
was  moving.  It  was  variously  estimated 
from  16  to  18  or  20  to  25  miles  an  hour. 
The  plaintiff  neither  observed  or  heard  the 
approach  of  the  car.  The  testimony  of  Rock- 
well, the  electrician  for  the  defendant  was 
that,  If  there  was  a  mist  or  rain  on  the  head- 
light, the  motorman  ought  to  see  an  object 
on  the  track  76  feet  ahead  of  him.  If  there 
was  no  mist  or  rain  on  the  headlight,  he  ought 
to  see  150  feet  ahead  of  him.    Oreenhnrst, 
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the  motonnao,  says  he  could  stop  the  car, 
moTlng  as  It  was  at  the  time,  within  100  feet, 
and  Bockwell,  as  an  expert,  concurred  In  that 
statement.  Both  Qreenhurst  and  McManus, 
who  stood  In  the  front  door  of  the  car  talking 
to  Qreenhurst,  Bay  they  saw  the  buggy  about 
35  to  40  feet  ahead  of  the  car  when  they  first 
noticed  It.  Ralston,  who  was  riding  in  the 
buggy,  testified  that  when  the  car  passed  the 
buggy  the  motorman  had  not  applied  bis 
brake,  and  his  right  hand  was  hanging  at  bla 
side.  He  could  not  see  the  position  of  his 
left  band.  Mr.  John  C.  Berthold  was  a  pas- 
senger on  that  car  at  the  time,  and  says  be 
heard  no  bell;  that  the  effort  to  stop  tbe  car 
was  not  made  over  two  seconds  before  the 
collision  occurred. 

The  evidence  for  tbe  plaintiff  tended  to 
show  the  buggy  was  not  on  tbe  track,  but 
was  driven  along  by  the  side  of  It;  but  the 
defendant's  evidence  tended  to  prove  tbe 
buggy  had  been  on  the  track,  and  was  driven 
off  Just  before  the  collision,  and  that  until 
that  movement  the  wagon  was  obscured  by 
the  buggy.  The  evidence  also  tended  to  show 
that,  when  the  car  reached  a  point  40  or  50 
feet  west  of  or  In  the  rear  of  the  buggy,  not 
only  the  buggy  was  plainly  visible,  but  the 
rays  of  the  headlight  would  also  reach  far 
enough  to  disclose  the  wagon  to  an  ordinarily 
observant  man.  After  striking  the  wagon 
the  car  ran  on  from  75  or  150  feet  beyond  the 
point  of  collision.  From  which  It  appears 
there  was  substantial  evidence  from  which 
the  Jury  might  find  that,  granting  that  plain- 
tiff was  negligent  in  driving  his  wagon  on  the 
track  of  the  railroad  company  when  there 
was  danger,  owing  to  the  late  hour  of  night 
and  the  darkness,  that  he  might  not  be  seen 
by  a  motorman  In  time  to  avoid  a  collision, 
still  the  motorman  in  charge  of  defendant's 
car  either  saw,  or  by  tbe  exercise  of  ordinary 
care  could  have  seen,  plaintUTs  wagon  on 
tbe  track,  and  by  the  exercise  of  ordinary 
care  could  have  avoided  the  injury  to  plain- 
tiff and  his  wagon  and  team;  and,  this  be- 
ing true,  there  was  no  error  In  refusing  the 
peremptory  instruction  to  find  for  defendant 

It  was  the  province  of  the  Jury  to  weigh 
all  the  evidence,  and  it  was  their  right  to  be- 
lieve and  find  that  the  wagon  of  plaintiff 
was  50  feet  ahead  of  the  buggy,  which  the 
testimony  of  plalntifTs  witnesses  showed  was 
following  tbe  wagon  from  10  to  30  feet  be- 
hind, and  that  the  buggy  was  seen  50  feet 
ahead  of  the  car,  and  there  was  ample  evi- 
dence from  which  the  Jury  could  have  found 
that  it  was  not  a  misty  night,  and  that  the 
motorman  could  have  seen,  by  a  proper  and 
careful  look,  an  object  as  large  as  this  wag- 
on 150  feet  ahead  of  him  on  his  track,  and 
there  was  evidence  In  the  physical  facts  that 
the  car  not  only  knocked  the  heavy  stake 
wagon  off  the  track  and  wrecked  it,  but  that 
It  rau  from  100  to  150  feet  east  after  the  col- 
lision; and,  so  finding,  the  Jury  were  Justi- 
fied In  drawing  the  inference  and  finding  that 
the   motorman   failed   to   exercise   ordinary 


care,  and  the  means  at  his  hand  to  stop  bis 
car,  after  be  became  aware,  or  by  tbe  exer- 
cise of  ordinary  care  could  have  known,  of 
the  danger  in  which  plaintiff  was  placed  by 
the  approach  of  the  car  from  the  rear. 

This  is  the  settled  law  of  this  court.  Thus 
in  Scoville  v.  Railroad,  81  Uo.  434.  It  was 
ruled  that,  to  make  defendant  liable  wbere 
both  parties  are  negligent,  tbe  negligence  of 
defendant  must  occur  after  tbe  defendant 
knew,  or  by  the  exercise-  of  ordinary  care 
might  have  known,  of  the  danger  of  tbe  de- 
ceased. In  Hllz  v.  Kalbx>ad,  101  Mo.  36,  13 
S.  W.  946,  it  was  said  by  this  court:  "If 
the  failure  to  so  discover  him  was  tbe  result 
of  the  omission  of  that  measure  of  dat7 
which  the  law  requires,  in  view  of  the  local- 
ity, circumstances,  and  dangers  to  be  antici- 
pated, and  due  observance  thereof  would  have 
enabled  the  persons  in  control  of  dangerous 
agencies  of  this  sort  to  have  avoided  the  In- 
jury by  tbe  use  of  reasonable  care,  then  and 
in  such  case  such  omission  and  want  of  rea- 
sonable care  is,  under  tbe  law,  held  the  prox- 
imate cause  of  the  Injury,  and  liability  for 
the  resulting  damage  may  then  exist,  not- 
withstanding the  negligence  of  the  person  In- 
jured." The  same  doctrine  was  reasserted  In 
Fiedler  v.  By.  Co.,  107  Mo.  645,  18  &  W. 
847.  In  that  case  tbe  plaintiff  was  admitted- 
ly a  trespasser,  by  a  positive  statute,  and  yet 
we  held  that,  notwithstanding  her  contribu- 
tory negligence,  the  company  was  liable,  if 
its  engineer  discovered  her  peril  in  time  to 
have  avoided  the  injury  by  the  exercise  of 
ordinary  care.  See,  also,  Bunyan  v.  By.  Co., 
127  Mo.  12,  29  S.  W.  842.  And  as  said  in 
the  Hilz  Case,  supra,  ordinary  care  Is  to  be 
measured  "by  the  circumstances,  locality,  and 
dangers  to  be  anticipated." 

The  Jury  in  this  case  were  authorized  to 
believe  that  the  motorman  was  rapidly  de- 
scending an  Incline  on  a  public  street  in  a 
populous  village  without  having  his  band  on 
his  lever.  While  It  may  be  conceded  that  the 
defendant  has  a  superior  right  to  Its  tracks. 
It  must  be  remembered  its  tracks  are  laid  In 
a  public  highway,  wbere  every  citizen  has 
a  right  to  travel,  and  it  often  occurs  that 
these  tracks  are  necessarily  occupied  by  oth- 
er vehicles,  and  what  would  be  ordinary  care 
In  tbe  cotmtry  on  a  fenced  track,  which  tbe 
public  do  not  frequent,  would  be  gross  negli- 
gence In  a  populous  city.  Its  paramount 
right  must  be  exercised  in  a  reasonable  and 
prudent  manner.  Moore  v.  Ry.  Co.,  126  Mo.. 
loc.  cit.  274,  29  *S.  W.  9.  And,  while  defend- 
ant argues  that  It  was  negligent  for  plaintiff 
at  that  hour  of  night  to  travel  with  his 
wheels  Inside  of  Its  rails.  It  Is  equally  open 
to  plaintiff  to  argue  that  it  was  reckless 
conduct  on  the  part  of  the  motorman  to  run 
his  car  at  the  rate  of  at  least  15  miles  an 
boiu:  on  a  public  street  at  night  without  hav- 
ing his  motor  and  brakes  well  in  hand,  to 
prevent  Injury  to  those  who  might  be  law- 
fully compelled  to  use  the  street  at  that. time. 

Judge  Bond,  In  his  opinion  in  the  St.  Louifc 
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<;oiirt  of  Appeals  (81  Mo.  App.  366)  in  this 
case,  quotes  with  approval  a  statement  of 
tlie  rule  as  laid  down  by  Shearman  &  Red- 
field  in  tbelr  work  on  Negligence  (volume  1 
[5th  Ed.]  8  99)  as  follows:  "But,  furtber- 
more,  the  plaintiff  should  recover,  notwith- 
standing his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  injury  of  which  he 
complains  was  more  immediately  cansed  by 
the  omission  of  the  defendant,  after  having 
such  notice  of  the  plaintiff's  danger  as  would 
put  a  prudent  man  upon  his  guard,  to  use 
ordinary  care  for  the  purpose  of  avoiding 
such  injury.  It  la  not  necessary  that  the  de- 
fendant should  actually  know  of  the  dan- 
ger to  which  the  plaintiff  Is  exposed.  It  Is 
enough  If,  having  sufficient  notice  to  put  a 
prudent  man  on  the  alert,  he  does  not  take 
such  precaution  as  a  prudent  man  would 
take  under  similar  notice.  This  rule  is  al- 
most universally  accepted."  We  have  seen 
it  is  the  settled  doctrine  of  this  court  Dunk- 
man  V.  Ry.  Co.,  96  Mo.  244,  4  S.  W.  670; 
KeUny  v.  Railway,  101  Mo.  67,  13  S.  W.  806, 
8  L.  B.  A.  783;  Hanlon  v.  By..  104  Mo.  389, 
16  S.  W.  233;  Czezewska  v.  Ry.,  121  Mo. 
201,  25  S.  W.  911;  Morgan  v.  By.  Co.,  60  8. 
W.  196.  159  Mo.  262.  And  the  same  doc- 
trine Is  announced  by  the  Supreme  Court  of 
the  United  States.  Inland  &  Seaboard  Co. 
V.  Tolson,  139  U.  S.  657,  11  Sup.  Ct.  653,  35 
Ia  Ed.  270;  B.  R.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct  679,  36  L.  Ed.  485. 

Indeed,  the  learned  counsel  for  defendant 
do  not  controvert  this  statement  of  the  law, 
but  complain  bitterly  that  the  court  refused 
to  submit  to  the  Jury  whether  plaintiff's  neg- 
ligence did  not  directly  contribute  to  bis  In- 
Jury.  The  defendant's  answer  specifically 
tendered  this  issue.  It  was  submitted  to  the 
Jury  in  the  tenth  instruction  given  by  the 
court  in  the  following  terms:  "The  court 
instructs  the  Jury  that  if  you  find  from  the 
evidence  that,  at  the  time  the  wagon  was 
struck  by  the  defendant's  car,  the  plaintiff 
was  not  exercising  ordinary  or  reasonable 
care,  and  that  plaintiff's  failure  to  exercise 
such  care  directly  contributed  to  produce  the 
injury  of  which  plaintiff  complains,  then  your 
verdict  should  be  for  defendant  unless  you 
further  find  from  the  evidence  that  the  mo- 
torman  in  charge  of  defendant's  car  saw,  or 
by  the  exercise  of  ordinary  care  would  have 
seen,  that  the  wagon  in  which  plaintiff  was 
riding  and  driving  was  In  danger  o^  being 
struck  by  said  car,  in  time  to  have  prevented 
the  accident  complained  of  by  the  exercise 
of  ordinary  care."  The  court  properly  added 
the  qualification  upon  which  plalntiflTs  case 
was  predicated.  It  has  been  so  repeatedly 
ruled  that  it  is  not  error  to  refuse  an  instruc- 
tion when  the  same  has  already  been  given 
that  It  Is  deemed  unnecessary  to  cite  prece- 
dents to  that  effect 

This  instruction  Is  assailed  because  It  is 
asserted  that.  If  plaintiff's  negligence  directly 
contributed  to  his  injury,  he  cannot  recover 
at  aU.     Clearly  it  is  the  law  of  this  state 


ttaat  mere  negligence  without  any  resulting 
damage  does  not  bar  a  recovery  by  a  plain- 
tiff. It  is  only  when  the  plaintiff's  negli- 
gence directly  contributes  to  bis  injury  tli»T 
It  precludes  his  recovery.  Moore  v.  Ry.,  126 
Mo.  205,  29  8.  W.  9.  The  contention  of  de- 
fendant, then,  in  effect  Is  that,  If  plaintiff 
is  guilty  of  contributory  negligence,  then  he 
can  never  recover,  even  though  defendant 
recklessly  and  wantonly  injured  him  after 
discovering  his  peril,  and  when  by  the  exer- 
cise of  ordinary  care  it  could  have  prevented 
harm  to  him.  This  is  not  the  law  of  this 
state.  When  a  defendant  sees,  or  by  the 
^erdse  of  ordinary  care  can  see,  the  peril 
of  a  plaintiff,  caused  by  the  letter's  contrib- 
utory negligence.  In  time  to  avoid  injuring 
him,  then  plaintiff  can  recover  notwithstand- 
ing his  contributory  negligence.  This  is  now 
the  accepted  and  settled  exception  to  the  gen- 
eral rule  that  plaintiff's  own  contributory  neg- 
ligence bars  a  recovery.  It  was  so  expressly 
ruled  in  Keltoy  v.  R.  R.,  101  Mo.  07,  13  S. 
W.  806,  8  I/.  B.  A.  783,  and  the  doctrine  of 
that  case  has  been  so  recently  reviewed  and 
reaffirmed  in  Morgan  v.  Wabash  Ry.  Co., 
169  Mo.  262,  60  S.  W.  195,  that  it  would  be 
a  waste  of  time  to  repeat  what  has  been  so 
pertinently  said  in  those  cases. 

This  case  is  much  stronger  than  the  Mor- 
gan Case,  in  that  In  this  case  the  plaintiff 
was  driving  along  a  public  highway  on  which 
he  had  a  perfect  right  to  drive  by  day  or 
night  and  in  so  doing  was  not  guilty  of  any 
negligence.  His  driving  along  said  track  un- 
der the  circumstances  only  took  on  the  hue 
of  negligence  from  the  fact  that  defendant 
also  had  a  right  to  run  its  cars  on  said  street, 
and  that  luiless  plaintiff  should  keep  a 
watch  out  one  of  defendant's  cars  might  be 
run  against  him.  As  said  by  Judge  Marshall 
in  Dates  v.  Ry.  Co.,  108  Mo.  644  et  seq.,  68 
S.  W.  908:  "The  sum  of  the  adjudicated 
cases  bearing  upon  the  relative  rights  and 
duties  of  street  cars  and  citizens  traveling  In 
vehicles  drawn  by  horses  or  other  animals  Is 
that  both  have  a  right  to  use  the  street,  but 
that  neither  has  an  exclusive  right  •  •  ♦ 
Because  a  street  car  carries  more  people  than 
any  other  kind  of  a  conveyance,  or  because 
it  Is  authorized  to  nm  more  rapidly  than  a 
vehicle  can  ordinarily  be  driven,  or  because 
the  rush  and  restlessness  of  the  age  make 
unreasonable  demands  for  more  and  more 
rapid  transit  along  the  crowded  thorough- 
fares of  populous  cities.  It  does  not  follow 
that  a  street  car  can  be  run  In  disregard  of 
the  rights  of  persons  traveling  by  other 
means,  nor  that  a  street  car  company  Is  ex- 
empt from  the  common-law  duty  of  every 
one  to  exercise  ordinary  care,  nor  that  It  is 
only  liable  where  Its  agents  act  wantonly, 
m.iliclously,  and  heedlessly." 

While  it  was  plaintiff's  duty  to  pull  out  of 
the  way  of  the  defendant's  car  when  it  reach- 
ed him,  and  while  It  was  true  the  defendant 
had  a  superior  right  on  Its  own  tracks.  It  did 
not  have  a  license  to  run  its  cars  at  a  reek- 


Digitized  by 


Google 


901 


72  SOUTHWESTERN  BBPORTBB. 


(M<x 


less  rate  of  speed  along  a  public  highway, 
regardless  of  the  danger  of  collision  with 
other  travelers  thereon.  It  Is  true  plalntifC 
did  not  count  on  the  excessive  speed  of  the 
car  as  negligence,  and  hence  it  was  not  an 
issue  in  the  case;  bnt  the  court  very  prop- 
erly refused  to  declare  that  there  was  no  neg- 
ligence on  account  of  any  rate  of  speed,  and 
the  same  may  be  said  as  to  the  refusal  to 
charge  that  defendant  could  not  be  held  li- 
able for  a  failure  to  ring  its  bell  or  gong  that 
night  The  plaintiff  had  not  counted  on  such 
failure,  and  whatever  testimony  ,went  in  on 
that  point  was  admitted  without  objection, 
and  defendant  got  the  full  benefit  of  its  own 
evidence  on  that  point.  Although  not  made 
the  basis  of  a  recovery  by  plaintiff,  the  ring- 
ing of  a  bell  as  testified  to  by  defendant's 
witnesses,  or  a  failure  to  do  so,  was  material 
to  the  main  issue  whether  defendant  did  all 
it  could  to  avoid  the  injury  after  Its  motor- 
man  discovered,  or  ought  to  have  discovered, 
the  plaintiff  on  the  track.  It  was  not  enti- 
tled to  an  Instruction  declaring  this  evidence 
Immaterial  after  Introducing  It,  and  after  Its 
failure  to  object  to  plaintiff's  evidence  that 
the  gong  was  not  sounded  so  as  to  apprise 
plaintiff  of  the  approach  of  the  car. 

We  think  the  case  was  fairly  tried,  and 
the  Judgment  was  for  the  right  party,  and  It 
la  accordingly  affirmed.    All  concur. 


CHAMBERS  v.   CHESTER  et  al. 

(Supreme  Court  of  Missonri.     March  4,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  MINER— 
PRBMATDRE  EXPLOSION  OP  BLAST— USE  OP 
HIGHER  EXPLOSIVE— NOTICE  TO  MINER- 
QUESTION  FOR  JURY— MATERIALITY— AVOID- 
ANCE OF  DANQER— ASSUMPTION  OF  RISK- 
INSTRUCTIONS— EVIDENCE  OF  PLAINTIFF'S 
MARRIAGE- HARMLESS  ERROR. 

1.  Evidence,  in  an  action  by  a  miner  for  in- 
juries  from  the  premature  explosion  of  a  blast 
he  was  loading,  held  to  warrant  submitting  tu 
the  jury  the  question  whether  plaintiff  had  no- 
tice that  a  powder  of  higher  explosive  quality 
had  been  substituted  for  that  previously  used. 

2.  "The  testimony  of  a  miner,  injured  by  the 
premature  explosion  of  a  blast  he  was  loading, 
that  be  was  exercising  care,  does  not  render 
immaterial,  and  therefore  impro^r  for  the 
jury,  the  question  of  notice  to  him  that  the 
powder  furnished  on  this  occasion  was  of  a 
higher  explosive  power  and  more  dangerous 
than  that  ordinarily  used. 

3.  In  an  action  for  injuries  to  a  miner  from 
the  premature  explosion  of  a  blast  he  was 
loading,  his  testimony  that  he  had  used  powder 
of  the  explosive  quality  ordinarily  furnished, 
and  had  also  previously  used,  without  injury, 
powder  of  the  higher  explosive  power  possess- 
ed by  that  used  on  the  occasion  in  question, 
removes  from  the  domain  of  conjecture  a  find- 
ing that,  had  plaintiff  known  of  the  more  dan- 
gerous character  of  the  powder  employed,  he 
would  have  been  able  by  increased  care  to 
avoid  the  accident. 

4.  Evidence,  io  an  action  by  a  miner  for  in- 
juries from  the  premature  explosion  of  a  blast 
he  was  loading,  held  to  warrant  submitting  to 
the  jury  the  question  whether,  had  plaintiff 
known  of  the  more  dangerous  character  of  the 
powder  furnisued  on  this  occasion,   he   would 


not,  by  increased  care,  have  been  able  to  «Toid 
the  accident. 

6.  A  miner,  employed  in  blasting  with  po\r- 
der  of  a  certain  explosive  quality,  does  not  as- 
sume the  risk  incident  to  a  substitution,  with- 
out notice  to  him,  of  a  powder  of  a  higher  ex- 
Elosive  power  and  more  dangerous  character; 
e  having  a  right  to  rely  on  the  master's  per- 
formance of  the  duty  of  notification. 

6.  In  an  action  by  a  miner  for  injuries  from 
the  premature  explosion  of  a  blast,  the  court, 
at  plaintiff's  request,  instructed  that  if  plain- 
tiff had  been  furnished  with  powder  containing 
27  per  cent  of  nitroglycerin,  but  on  the  day  of 
the  accident  was  furnished  with  powder  con- 
taining 40  per  cent.,  which  was  more  danger- 
ous, then  ft  was  defendsuts'  duty  to  notify 
plaintiff,  and  if  they  negligently  failed  to  do 
this,  and  plaintiff,  not  knowing  of  the  change 
and  while  in  the  exercise  of  proper  care,  was 
injured  from  his  want  of  knowledge,  he  conld 
recover;  also  that,  if  defendants'  foreman  neg- 
lected to  notify  plaintiff,  his  negligence  woold 
be  that  of  the  defendants,  and  that  if  a  higher 
grade  of  explosive  was  furnished  plaintiff 
without  notification,  and  he  did  not  know  of 
its  character,  he  did  not  assume  the  risk.  Oo 
defendants'  behalf,  the  court  instructed  that 
unless  the  jury  believe;!  defendants  changed 
the  grade  of  powder  without  plaintiff's  knowl- 
edge, and  that  be  remained  ignorant  thereof, 
and  that  the  substituted  powder  requited  a 
higher  degree  of  care  in  handling,  and  that  the 
change  substantially  increased  plaintiff's  dan- 
fer  and  was  the  proximate  cause  of  his  in- 
juries, and  that  he  was  free  of  contributory 
negligence,  they  should  find  for  the  defendsnts. 
Held,  that  any  error  in  the  instructions  request- 
ed by  plaintiff  was  cured  by  that  given  for  de- 
fendants. 

7.  The  instructions  given  for  plaintiff  were 
not  erroneous,  as  requiring  defendants  to  noti- 
fy plaintiff,  irrespective  of  his  knowledge  or 
opportunity  therefor. 

8.  Neither  were  they  erroneous,  as  assum- 
ing that  he  was  ignorant  of  the  character  of 
the  substituted  powder,  or  that  he  was  exer- 
cising ordinary  care. 

9.  The  instrnction  that  the  nei;Ii^uce  of  the 
foreman  in  failing  to  notify  plaintiff  was  that 
of  the  defendants  was  not  erroneous,  as  au- 
thorizing a  recovery  notwithstanding  plaintiff 
knew  of  the  change,  if  the  foreman  failed  to 
notify  him  thereof. 

10.  The  instruction  that  plaintiff  did  not  as- 
sume the  risk,  when  conmdered  with  the  in- 
struction given  at  defendants'  request  was  not 
erroneous,  as  permitting  plaintiff  to  recover  if 
he  was  guilty  of  contributory  ue^ligence. 

11.  Where,  in  an  action  by  a  mmer  for  inju- 
ries, witnesses  on  both  sides  without  objection 
have  spoken  of  and  referred  to  the  fact  that 
plaintiff  was  a  married  man,  the  fact  that  he 
was  permitted  to  testifv  that  he  was  a  mar- 
ried man  does  not  constitute  reversible  error. 

Robinson,  C.  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jas- 
per Coijnty;  Jos.  D.  Perkins,  Judge. 

Action  by  Samuel  Chambers  against  V.  Ik 
Chester  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

The  following  Is  the  opinion  In  division: 

MARSHALL,  J.  This  Is  an  action  tor 
damages  for  personal  Injuries  sustained  by 
the  plaintiff,  while  In  the  employ  of  the  de- 
fendants, In  their  mine  in  Jasper  county, 
Imown  as  the  "Hawkeye  Mine,"  caused  by  an 
explosion  of  nitroglycerin,  which  the  plaintiff 
was  loading  in  a  bole  that  had  been  drilled 
in  a  rock  wall,  preparatory  to  blasting,  and 
In  consequence  of  which  the  plaintiff  lost  his 
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eyesight.  The  petition  contains  three  aa- 
Blgnmenta  of  negligence,  two  of  which  the 
plaintiff  offered  no  evidence  to  sopport  and 
the  court  took  them  away  from  the  Jury, 
ao  that  the  case  was  tried  Bolely  upon  the 
remaining  charge  which  was  as  follows: 
"Plaintiff  further  states  that  he  had,  for  a 
long  time  previous  thereto,  been  in  the  em- 
ploy of  the  defendants,  and  had  beoi  fur- 
nished by  defendants  and  had  been  using 
giant  powder  with  twenty-seven  (27)  per 
cent  only  of  nitroglycerin;  that  on  the  said 
20th  day  of  March,  18D9,  the  defendants  had 
carelessly  and  negligently  furnished  plaintiff 
with  giant  powder  containing  forty  (40)  per 
cent,  of  nltroglycaln,  without  notifying  or  In 
any  wise  informing  plaintiff  and  those  em- 
ployed with  him  In  the  mine  of  the  change 
of  powder.  Plaintiff  states  that  the  powder 
containhig  forty  per  cent  of  nitroglycerin  is 
much  more  easily  exploded  and  will  explode 
vrith  much  less  force  than  powder  contain- 
ing only  twenty-seven  per  cent,  and  requires 
a  higher  degree  of  care  in  the  handling,  lest 
the  same  prematurely  explode,  and  powder 
containing  forty  pa  cent  of  nitroglycerin 
la  therefore  rarely  used  in  the  mines;  that 
while  plaintiff,  not  knowing  the  dangerous 
character  of  the  explosive  furnished  by  the 
defendants  for  the  charging  of  said  drill 
bole,  and  believing  that  he  was  cliarging  the 
same  with  giant  powder  containing  only  twen- 
ty-seven per  cent  of  nitroglycerin,  and  exer- 
dslng  due  care  while  using  the  said  iron  bar, 
was  with  due  care  pushing  the  sticks  of 
ixtwder  Into  place  in  said  drill  hole  with  said 
Iron  bar.  In  the  manner  that  he  had  been 
accustomed  to  do  while  using  powder  con- 
taining only  twenty-seven  per  cent,  of  nitro- 
glycerin, the  said  giant  powder,  owing  to  its 
high  explosive  character  as  aforesaid, 
through  the  negligence  and  carelessness  of 
defendants  in  not  notifying  plaintiff  of  the 
high  grade  of  said  explosive  and  of  the  neces- 
sity of  greater  care  in  its  use,  exploded  while 
plaintiff  was  engaged  in  loading  said  drill 
hole,  by  which  explosion,  by  means  of  the 
powder,  and  the  pieces  of  gravel  and  rock 
which  were  thrown  Into  plaintiff's  face  and 
eyes,  plaintiff  was  seriously  Injured  and 
wounded,  and  his  eyesight  of  both  eyes 
totally  destroyed."  The  answer  Is  a  general 
denial,  with  special  pleas  of  assumption  of 
risk  and  contributory  negligence.  There  was 
a  verdict  for  the  plaintiff  for  (5,000,  and  the 
defendants  appealed. 

Three  principal  errors  are  assigned:  First, 
refusal  of  the  court  to  direct  a  verdict  for 
the  defendants  at  the  close  of  the  plaintlfTs 
case;  second,  admission  of  incompetent  evi- 
dence, to  wit,  that  the  plaintiff  was  a  mar- 
ried man;  and,  third,  erroneous  instructions 
given  for  the  plaintiff. 

The  first  assignment  of  error  necessitates 
a  full  statement  of  the  evidence,  and  for  this 
purpose  the  abstract  of  the  evidence  for  the 
plaintiff  made  by  counsel  for  the  defendants 
to  adopted.    It  to  as  follows: 


"Abstract  of  the  Evidence. 

"Plaintiff  testified  that  he  was  44  years 
of  age;  (over  the  objection  of  defendants)  that 
he  was  married;  that  he  had  been  working 
In  mines  for  the  last  few  years,  for  the  de- 
fendants about  six  months  before  he  was 
injured,  and  was  earning  $2.26  per  day;  that 
Mr.  Sutton  was  the  ground  foreman;  that  he 
was  engaged  in  cutting— 1.  e.,  drilling,  ex- 
ploding, and  shooting,  in  flint  ground— flint 
and  jack;  that  he  bad  been  using  27  per  cent 
giant  powder  ever  since  he  had  been  working 
there,  with  the  exception  of  a  day  or  two; 
on  day  In  question  was  working  under  di- 
rections of  Mr.  Sutton,  who  told  hhn  he 
"wanted  us  to  load  a  hole  and  shoot  it  be- 
fore noon.'  He  did  not  specify  the  amount 
of  powder.  The  hole  was  five  or  six  feet 
deep.  In  smooth,  solid,  and  flint  rock,  and  in 
loading  our  hole  we  wanted  to  get  in  a  good 
shot,  and  we  concluded  we  would  take  off 
part  of  the  wrapper;  that  is,  what  we  call 
"skinning  It"  We  tore  off  the  wrapper  until 
we  came  to  the  bottom  wrapper,  and  pushed 
the  powder,  then,  with  one  thin  wrapper 
on  the  powder,  around  it  and  put  them  In 
the  bole,  and  took  the  tamping  bar,  and  slid 
this  down  to  the  back.  The  bole  was  almost 
horizontal;  and  when  we  got  In  quite  a  little 
powder,  and  getting  the  hole  pretty  well 
loaded,  one  stick  seemed  to  hang  on  the  side 
of  the  hole.  Mr.  Pearson,  my  buddy,  un- 
wrapped the  powder  and  tore  off  the  extra 
paper  we  did  not  want  to  use,  and  handed 
me  the  powder.  I  was  pushing  that  one  stick 
which  seemed  to  hang,  as  carefully  as  I 
could,  when  the  explosion  occurred.  Not  hi- 
formed  wliat  grade  of  powder  was  furnished 
me.  I  knew  of  no  change.  I  supposed  we 
were  using  27  per  cent  We  had  been  using 
it  ever  since  I  worked  for  them,  with  the 
exception  of  a  day  or  two.  One  time,  six  or 
seven  weeks  before  thto  happened,  when 
Geo.  Bartholomew  was  ground  boss,  they 
sent  down  a  higher  grade  of  powder  two 
days,  but  we  did  not  like  It  and  we  went 
back  to  the  27  per  cent  powder;  but  after 
Mr.  Sutton  came^  a  week  or  so,  he  brought 
down  two  or  three  boxes  of  a  higher  grade 
of  powder  of  the  same  brand,  40  per  cent 
as  be  stated,  and  he  said  he  wanted  us  to 
test  It  This  was  two  weeks  before  I  got 
hurt,  and  we  used  it  one  day,  and  went 
back  to'  the  low  grade  powder.  The  accident 
happened  March  20th;  my  face  was  shot 
into  a  kind  of  jelly.  It  has  gotten  well,  but 
I  have  never  got  so  I  could  see  any  since. 
I  suffered  for  three  or  four  months,  and  do 
yet    Was  in  bed  five  or  six  weeks.' 

"Cross-examination :  'Mr.  Sutton  simply  told 
us  to  load  and  shoot  the  hole.  We  used  our 
own  discretion  about  the  number  of  sticks  we 
put  in,  and  the  way  we  should  load  the  hole. 
I  used  the  ordinary  tamping  rod,  or  gas  pipe 
with  a  wooden  plug  in  the  end.  The  hole 
was  about  2  Inches  at  the  start  and  ran  back 
to  perhaps  V/i  inches.    It  went  back  about  4 
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feet,  and  tlwn  ran  back  Into  the  pocket  The 
stick  of  powder  was  %  Inch  in  diameter.  We 
took  all  the  paper  off  but  the  last  strip,  so 
it  would  not  fill  up  the  pocket  so  fast  The 
powder  is  easier  to  break  than  where  it  re- 
mains on.  We  did  this  until  we  got  a  number 
of  sticks  in,  and  the  last  I  put  in  stuck  on 
the  side  of  the  smooth  bole  and  broke.  The 
powder  is  nitroglycerin.  It  is  gammy,  so  in 
pushing  the  sticks  In  the  pocket  it  left  some 
sticl^lng  to  the  side  of  the  hole.  I  wanted  to 
clean  It  off,  and  in  order  to  get  it  off  I  put 
the  end  of  my  bar  against  it  where  1  could 
feel  the  powder,  and  pushed.  Was  Just 
careful  where  the  powder  was  sticking  on 
the  side  of  the  hole.  Did  it  two  or  three  times. 
I  suppose  I  put  the  bar  against  the  top  or 
bottom  of  the  hoia  Do  not  know  how  much 
pressure  I  put  on;  not  very  much.  I  simply 
pushed;  did  not  strike.  That  necessarily  put 
the  outside  of  the  iron  of  the  gas  pipe 
against  the  gummed  powder.  Just  about  that 
time  they  called  dinner.  The  explosion  oc- 
curred about  two  minutes  later.  Have  al- 
ways understood  high  grade  powder  was 
easier  exploded.  You  can  explode  powder 
with  a  blow.  I  remember  Mr.  Spencer 
coming  to  my  house  after  the  accident  and 
signing  a  statement  which  was  read  to  me. 
I  don't  know  what  was  In  it  I  did  not  say 
that  we  were  using  40  per  cent  powder,  and 
that  it  was  all  right  to  use.' 

"Re-direct:  'I  think  the  force  necessary  to 
explode  powder  containing  27  per  cent,  gly- 
cerin and  that  containing  40  per  cent  would 
be  about  three  to  two.' 

"J.  H.  Pearson:  'Am  a  miner.  Have  had 
about  seren  years*  experience  with  giant  pow- 
der. The  higher  the  grade  of  powder  the 
easier  It  is  exploded.  I  was  working  right 
by  the  side  of  Chambers  when  he  was  hurt. 
B.  Sutton  was  ground  boss.  Nothing  was 
said  to  me  of  any  change  of  powder.  Was 
with  Chambers  all  that  morning.  Nothing 
was  said  to  him  in  my  presence.  40  per 
cent,  powder  was  given  us.  I  was  cutting 
the  powder,  and  Chambers  was  putting  It  in 
the  hole.  1  prepared  It  and  banded  it  to  him. 
He  used  a  gas-pipe  tamping  bar.  We  were 
taking  most  of  the  wrapper  off  the  powder, 
all  but  Just  enough  to  cover  the  powder,  and 
putting  it  down  In  the  hole,  and  pushing  it 
down  with  the  tamping  bar.  It  Just  went 
off;  that  is  all  I  knew.  We  had  miner's 
lamps  fastened  in  our  bats.  I  never  paid 
any  attention  to  the  grade  of  powder  we 
were  using  until  after  the  accident  in  the 
afternoon.  Found  it  was  40  per  cent.  Saw 
Mr.  Sutton.  He  stated  be  did  not  see  any 
difference  In  the  powder.' 

"Cross-examination:  'I  found  out  it  was 
40  per  cent,  powder  by  looking  at  It;  by  look- 
ing at  the  sticks.  It  stated  40  per  cent,  pow- 
der, branded  on  each  stick  in  good  size  let- 
ters; plain,  only  necessary  to  look  at  it  In 
order  to  understand  what  It  was.  The  light 
we  had  was  like  all  miners  use  in  working 
in  the  mines.    Just  before  the  accident  Mr. 


Chambers  said  something  about  his  bole 
choking  up.  I  tliink  the  powder  caught  in 
the  hole.  He  was  pushing  like  he  was  try- 
ing to  remove  some  obstruction.  MetaL 
where  you  are  working  it  up  and  do'wn  on 
flint  rock.  Is  liable  to  strike  a  spark,  and  the 
spark  Is  liable  to  explode  the  powder.  It 
takes  a  pretty  hard  blow  to  explode  powder. 
They  do  use  as  high  as  65  per  cent  powder 
In  that  district  Most  of  the  companies  in  on 
the  Center  Valley  and  Oronogo  use  40  per 
cent  powder.  It  Is  almost  Impossible  to  tell 
what  causes  powder  explosions.  Powder  is 
dangerous  and  uncertain.' 

"Alfred  Emery:  'Have  been  mining  about 
eight  years.  Was  working  in  mine  with 
Chambers  about  two  months  before  accident 
We  had  been  furnished  with  27  per  cent, 
powder.  On  the  morning  Chambers  was 
hurt  we'  were  furnished  with  40  per  cent.  1 
discovered  this  about  five  minutes  before  he 
was  hurt.  I  was  loading  a  hole,  and  noticed 
the  difference  In  the  grade  of  powder  myself. 
Had  not  been  informed  of  it  Mr.  Sutton 
was  ground  boss.  He  told  me  that  evening 
we  were  using  40  per  cent  powder.  He  did 
not  state  where  he  got  it  I  Just  happened 
to  discover  it  there  in  the  dark.' 

"Cross-examination:  'Am  brother-in-law 
of  Mr.  Chambers.  I  found  out  It  was  40  per 
cent  powder  by  the  print  on  it.  Printed  40 
per  cent  It  is  not  plain  letters.  A  man 
ain't  use  to  powder,  and  had  some  experi- 
ence, ain't  apt  to  notice  It  There  is  a  trade- 
mark on  the  40  per  cent  I  don't  remember 
what  It  says.' 

"T.  N.  Brock:  "Had  been  working  In  the 
Hawkeye  Mine  about  six  or  eight  weeks. 
We  had  been  furnished  27  per  cent  powder. 
On  the  morning  of  the  accident  we  were  fur- 
nished with  40  per  cent.  Had  not  been  noti- 
fied by  anybody  of  the  change  In  the  powder. 
B.  Sutton  was  ground  boss.  Late  that  even- 
ing, after  takhig  Chambers  home,  be  said  he 
should  have  notified  the  men  of  the  change 
of  powder,  but  had  forgotten  it  He  seemed 
to  feel  very  sorry  about  it  40  per  cent  pow- 
der will  explode  easier  than  27  per  cent' 

"Jos.  HIgcnbotham:  'Was  at  work  50  or  CO 
feet  from  Chambers  at  the  time  of  the  acci- 
dent I  went  to  work  some  time  In  January. 
This  accident  happened  in  March.  We  had 
been  using  27  per  cent,  powder,  I  think,  pre- 
vious to  the  accident* 

"Cross-examination:  1>o  not  know  when 
they  commenced  using  40  per  cent  powder. 
I  found  out  this  was  40  per  cent  powder  by 
looking  at  the  powder.  I  believe  the  grade 
was  on  the  stick;  if  not.  It  was  on  the  bos. 
Sometimes  It  Is  on  the  box:  somotimps  on  the 
stick.  40  per  cent  takes  less  of  a  blow  to 
explode  it  than  27  per  cent.  From  what  1 
have  seen  the  grade  used  around  there  runs 
from  27  to  40  per  cent  I  have  seen  65  per 
cent,  used.' 

"George  Bartholomew:  'Was  ground  boss 
in  the  mine  In  December,  January,  and  part 
of    February    previous    to   the   accident    to 
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Chambers.  We  used  a  low  grade  of  pow- 
der, anything  below  40  per  cent,  excepting 
five  boxes.  Chambers  was  working  there 
then.  A  short  thne  before  I  quit  we  used 
five  boxes  of  Columbian  powder,  then  chan- 
ged back  to  the  low  grade  powder.  The  Co- 
lumbian powder  was  an  experiment  The 
higher  the  grade  of  powder  the  more  dan- 
gerous It  is.' 

"Mrs.  Belle  Emery  describes  condition  of 
Chambers  after  accident;  plaintiff's  sister- 
in-law. 

"Fred.  Richardson:  Examined  as  an  ex- 
pert.    Nothing  developed. 

"Richard  Johnson:  Working  near  Cham- 
bers. We  used  two  or  three  different  kinds 
of  powder  before  the  accident.  We  used 
..^tna,  27  per  cent,  and  Columbian.  I  don't 
think  any  directions  or  notice  was  given 
when  we  changed  to  Columbia.  When  the 
change  to  40  per  cent  was  made  there  bad 
been  notice  given  to  that  effect  a  few  days 
before  the  accident  I  could  not  say  as  to 
whether  It  was  given  on  the  day  of  the  ac- 
cident. I  had  been  used  to  handling  40  per 
cent  powder.  Used  It  all  my  life.  All  the 
mining  I  ever  did,  almost,  was  with  40  per 
cent  powder.  I  don't  know  that  I  handled 
It  any  carefuUer  than  27  per  cent  powder. 
I  think  they  went  back  to  a  low  grade  pow- 
der before  the  accident' 

"Cross-examination:  'There  was  a  notice, 
five  or  six  days  before  the  accident,  of  the 
change  from  27  per  cent,  to  40  per  cent  We 
used  this  higher  grade  four  or  five  days  be- 
fore the  accident  40  per  cent,  powder  is 
generally  used.  It  la  considered  a  generally 
safe  powder.  We  used  the  same  method  In 
handling  one  as  the  other.  Have  to  be  care- 
ful with  all.  All  are  dangerous  and  apt  to 
explode.  If  I  was  using  75  per  cent  powder, 
which  I  have  used,  I  would  be  careful.  40 
per  cent,  is  considered  a  perfectly  safe  grade. 
I  have  handled  it  with  as  much  safety  as  27 
per  cent  I  think  the  first  time  we  made  the 
cbnnge  to  40  per  cent,  we  all  knew  about  it 
That  was  five  or  six  days  before.  We  were 
nil  notified.  We  used  40  per  cent,  on  down 
to  the  time  of  the  accident  I  don't  know 
whether  the  percentage  is  branded  on  it  or 
not.  We  noticed  an  animal  on  one,  and  did 
not  see  It  on  the  other.  I  remember  several 
of  us  were  looking  at  the  brands  on  the  label, 
and  couldn't  distinguish  which  was  40  per 
cent  I  don't  remember  the  brand  on  the 
iGtna;   only  this  high  grade.' 

"Dr.  D.  V.  Wale,  examined  as  to  plaintiff's 
condition,  testifies  eyesight  destroyed. 

"Enoch  Purcell  (expert):  'Giant  powder 
containing  40  per  cent  nitroglycerin  is  more 
sensitive  to  force  than  that  containing  27  per 
cent;  a  difference  of  one-third  to  one-half. 
I  have  seen  this  powder  burn.  Have  pick- 
ed up  stick  that  was  blazing,  and  threw  it 
over  the  dump.  It  Is  force  that  explodes 
powder.    It  is  the  Jar.' 

"Cross-examination :  'Chambers  and  I  mar- 
ried  couslOB.    The   powder   I    burned    and 


threw  was  60  per  cent;.  American  forclte 
powder.  Never  bad  any  experience  witli 
powder  and  fire,  where  powder  was  con- 
fined." 

Inasmuch  as  other  questions  in  the  case 
necessitate  a  reference  to  the  whole  case,  the 
abstract  of  the  evidence  for  the  defendants. 
made  by  defendants'  counsel,  is  also  adopt- 
ed, which  Is  as  follows: 

"Defendants'  Testimony. 

"V.  L.  Chester:  'One  of  defendants.  I  saw 
Chambers  after  the  accident;  something  like 
two  weeks  after  the  accident.  I  was  inquir- 
ing of  him  how  he  accounted  for  the  accident, 
and  he  says:  "Well,  Doc;  that  is  something 
I  can't  account  for."  He  says:  "It  was 
dinner  time,  and  I  guess  I  must  have  got 
In  a  little  too  big  a  hurry  and  punched  the 
powder  too  bard.  That  is  the  only  way  I 
can  account  for  It"  Afterwards,  about  ten 
days  or  two  weeks,  I  saw  him  again,  and 
he  referred  to  the  matter  again,  and  said 
the  same  thing.  He  said  there  wasn't  any- 
body to  blame  about  the  matter  only  him- 
self.' 

"Dr.  Olive:  'One  of  defendants.  Saw 
Chambers  at  bis  house  next  morning,  right 
after  the  accident  I  stepped  up  and  shook 
hands  with  him.  He  was  in  bed,  and  I 
told  him  I  felt  sorry  for  him,  and  asked  him 
how  the  accident  occnrred.  He  said  that  It 
occurred  through  his  own  carelessness.  He 
said  that  he  had  loaded  a  hole,  and  put  in 
65  sticks  of  powder,  and  was  putting  In  the 
last  stick.  He  said  that  It  was  Just  at  noon, 
and  he  got  in  a  little  too  big  a  hurry,  he 
thought  and  In  shoving  the  stick  in  the  hole 
he  said  that  he  thought  there  was  a  little 
piece  of  rock  got  down  between  the  hole 
and  the  stick.  He  also  said  that  he  had 
stripped  the  powder,  and  he  thought  that 
rock  grating  on  the  bare  powder  caused  the 
explosion.  He  said  he  would  never  strip 
another  stick  of  powder  as  long  as  be  lived. 
I  never  said  anything  to  him  about  a  change 
of  powder.  I  never  knew  anything  about 
that;  have  nothing  to  do  with  the  practical 
operation  of  the  mine.' 

"Cross-examination:  'Never  told  Chambers 
anything  about  change  of  powder.  Had  a 
talk  with  Bartholomew  about  Columbian 
powder.  He  said  he  considered  it  dangerous. 
I  wanted  to  reduce  the  amount  of  the  powder 
bill.  I  did  not  know  anything  about  the 
grade.  We  dropped  the  Columbian  powder 
because  we  considered  it  dangerous.' 

"J.  a  Bell:  'One  of  defendants.  Was  su- 
perintendent of  the  mine  at  time  in  question. 
I  bought  the  powder.  We  last  commenced 
to  use  40  per  cent,  powder  on  the  13th  of 
March.  I  liave  the  Invoice  here  the  day 
the  powder  was  bought  This  was  No.  2, 
40  per  cent  We  used  this  from  March  13th 
down,  and  no  other.  I  had  a  talk  with 
Chambers  about  a  week  after  the  accident 
at  his  bouse.  He  said  It  was  one  of  those 
accidents  that  happen;    wasn't  any  one  to 


Digitized  by 


Google 


908 


72  SOUTHWESTBRN  BBPORTEB. 


(Mo. 


blame  for  It;  couldn't  tell  bow  it  happened; 
said  tliat  dinner  bad  been  called.  He  didn't 
know  he  was  loading  any  different  from 
what  be  always  bad.  He  might  have  given 
a  little  harder  push  than  he  was  thinking 
for.' 

"Earl  Peebles:  'Business,  mining.  The 
powder  I  have  seen  used  most  in  this  dls- 
trict  is  powder  marked  40  per  cent  nitro- 
glycerin. There  is  no  difference  in  the 
method  used  in  cleaning  and  loading  and 
shooting  holes  with  40  per  cent  powder  and 
witb  lower  grades.  I  never  found  any  dif- 
ference in  the  degree  of  danger  in  using 
them.  I  think  sometimes  the  27  per  cent 
is  more  liable  to  explode  than  the  40  per 
cent,  because  it  is  poorer  mixed.' 

"Cross-examination:  'Never  had  any  prac- 
tical experience  as  a  miner.  My  experience 
Is  principally  overseeing  mines.' 

"John  Dermott:  'Been  mining  last  five  or 
six  years.  Believe  there  Is  more  40  per  cent 
powder  used  in  this  district  than  any  other. 
Where  the  ground  is  not  bard,  a  lower  grade 
is  used.  I  would  say  tliat  40  per  cent  is 
perhaps  most  commonly  used.' 

"Cross-examination:  'Have  always  bad  a 
mine  Iwas.    Never  loaded  a  hole  myself.' 

"A.  E.  Spencer:  'Attorney.  On  April  1, 
1899,  I  visited  Mr.  Otiambers,  the  plaintiff, 
at  his  bouse.  I  asked  him,  or  told  him,  I 
wanted  to  get  a  statement  of  bow  the  acci- 
dent occurred.  I  sat  down  at  a  little  table 
in  the  room.  He  sat  I  think,  on  the  bed. 
We  talked  it  over,  and  he  told  me  how  it 
occurred,  and  I  wrote  down  as  he  talked 
until  I  thought  I  had  covered  the  field.  I 
then  read  to  liim  very  distinctly  and  very 
plainly  and  carefully  what  I  bad  written. 
He  said  that  that  was  right;  then  affixed 
bis  signature  to  it  I  being  a  notary  public, 
be  swore  to  It  before  me.  I  attached  my 
signature  as  a  notary  public.  I  still  have 
that  document  and  produce  it  here  now. 
(Exhibit  A.)  Mr.  Chamber's  name  was  sign- 
ed tbere  in  my  presence.  What  I  wrote 
there  is  wliat  he  told  me.' 

"Cross-examination:  'Q.  At  whose  Instance 
did  you  go  there,  Mr.  Spencer?  (Objected 
to  as  immaterial  and  lncomi>etent;  objection 
overruled;  exception  noted.)  A.  A  company 
operating  in  this  district  known  as  the  Union 
Casualty  &  Surety  Co.  Plaintiff  could  not 
see  at  the  time  he  signed  this.  I  told  him 
I  came  at  the  request  of  the  Insurance  com- 
pany. Tbere  were  one  or  two  ladles  there 
when  I  went  in.  As  we  talked  my  recollec- 
tion is  the  ladles  left  the  room.  My  object 
was  not  to  get  a  favorable  or  an  unfavorable 
statement,  but  the  facts  concerning  the  acci- 
dent It  did  not  make  a  particle  of  difference 
to  me  whether  they  were  good  or  bad.  He 
did  not  tell  me  that  he  learned,  after  tbe 
accident  that  they  were  using  40  per  cent 
powder.  I  asked  him  what  kind  of  powder 
they  were  using,  and  he  said,  "40  per  cent 
powder."  I  took  Mr.  Pearson's  statement 
the  same  da7 


"•Exhibit  A— PlaintlTs  Stat«nent 

"  'State  of  Missouri,  County  of  Jasper— ss.: 
S.  E.  Chambers,  being  duly  sworn,  on  bia 
oath  says:  On  Monday  March  20,  1899,  I 
was  in  the  employ  of  the  Hawkeye  Mining 
Company,  at  Outer  Valley,  Jaq;>er  Co.,  Mo., 
as  a  cutter  in  the  ground.  About  ten-thirty 
o'clock  in  the  forenoon  of  March  20.  1899. 
John  H.  Pearson  and  I  went  to  the  face  of 
•)ne  of  the  drifts  to  load  a  hole  there.  D.  Sutton, 
the  ground  boss,  told  us  to  load  the  two  holes 
already  drilled,  so  we  could  shoot  before  Tve 
went  out  to  dinner.  These  two  holes  were 
right  next  to  the  face  of  the  drift  in  the  top 
of  the  Btope.  He  did  not  give  us  any  furtlxer 
orders  about  tbe  work.  We  loaded  one 
hole,  and  alx>ut  half-past  eleven  o'clock  we 
commenced  to  load  the  second  hole.  Ttila 
latter  hole  was  drilled  straight  in  the  face 
of  the  stope;  almost  level.  It  was  about 
five  and  one-half  (5V^  to  six  (6)  feet  deep. 
It  liad  been  drilled  a  day  or  two  before, 
and  had  been  squibl>ed.  We  squibbed  It 
once  witb  about  10  or  11  sticks  of  powder, 
about  ten  (10)  or  ten-thirty  (1030)  o'clock, 
the  morning  of  Marcb  20.  Then  Pearson 
cleaned  it  out  and  I  went  and  loaded  an- 
other hole  up  in  the  face.  It  was  tolerable 
hard  ground;  real  hard  flint  ground.  We 
commenced  to  load  the  last  hole  about  half- 
past  eleven  o'clock  that  morning.  They  call- 
ed for  dinner  Just  about  the  time  the  powder 
exploded.  I  did  not  think,  till  then.  It  was 
dinner  time,  and  was  not  rushing  my  work. 
I  thought  I  bad  plenty  of  time.  It  was  a 
nice  smooth  hole.  I  loaded  the  hole,  and 
Pearson  handed  me  the  powder.  We  strip- 
ped tbe  powder,  leaving  Just  one  wrap  of 
paper,  and  the  hole  was  nice  and  smooth, 
and  sloped  down  a  little,  and  the  powder 
went  down  easy.  We  [were]  loading  with 
whole  sticks  of  powder.  Would  start  a  stick 
in  witb  my  hands,  and  then  pusb  it  down 
with  the  tamping  bar.  The  tamping  bar 
was  all  gas  pipe,  about  %  or  %,  witb  a 
wooden  plug  driven  in  the  end  that  went  In 
the  hole.  The  plug  did  not  stick  out  past 
tbe  pipe  any.  Tbe  usual  way  to  fix  these 
bars  is  to  drive  a  wooden  plug  In  and  cut 
it  off  even  witb  tlie  end  of  pipe.  These- 
plugs  are  safer  than  iron  tamping  bars. 
They  are  lighter,  and  have  less  metal  at 
end.  We  were  using  40  per  cent  ^tna  pow- 
der. It  Is  all  right  to  use.  The  sticks  all 
went  down  easily— tbere  was  a  pocket  at  end 
of  hole— except  the  last  stick,  about  tbe 
flfty-flfth  stick,  and  it  stuck  in  the  bole  Jost 
above  tbe  pocket  It  did  not  stick  bad.  I 
Just  pushed  a  little  and  it  went  in;  but  tbe 
powder  was  rather  gummy,  and  some  of  it 
was  left  sticking  on  the  sides  of  tbe  hole. 
The  bole  was  open,  for  the  bar  went  down 
in  the  pocket  but  with  the  bar  I  could  feel 
some  of  tbe  powder  from  tbe  last  stick 
gummed  to  sides  of  the  hole,  where  it  would 
interfere  with  the  next  stick.  Then  I  stooped 
over  with  my  face  in   front  of  tbe  bole,. 
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tryini;  to  see  in,  and  took  tbe  bar  and  scrap- 
ed up  and  down  the  sides  of  tbe  bole  to 
get  the  gummed  powder  off.  Think  I  bad 
the  hole  about  cleaned  when  tbe  powder  ex- 
ploded, Injuring  me.  The  shot  was  not  In 
the  hole  yet  Pearson  handed  me  the  pow- 
der when  I  squlbbed  this  bole.  We  did  not 
BQulb  the  other  hole  in  the  stope.  The  bole 
had  plenty  of  time  to  cool,  I  thought  We 
never  did  wait  on  a  bole  In  that  ground  over 
10  or  15  mlnutea.  I  can't  hardly  Imagine 
what  caused  tbe  explosion.  Tbe  only  theory 
that  looks  reasonable  to  me  is  that  in  scrap- 
ing the  powder  off  the  bole,  tbe  bar  struck 
a  spark  and  set  off  the  powder.  I  was  not 
bitting  the  powder  at  ail  when  it  went  off. 
Once  in  a  great  many  times  a  spark  will  set 
off  tbe  powder.  It  seemed  like  It  just  took  a 
notion  and  went  off;  but  of  course,  there 
was  some  cause.  ° 

"S.  E.  Chambera. 

"  'Subscribed  and  sworn  to  before  me  this 
first  day  of  April,  1899.  Witness  my  hand 
and  official  seal  in  said  county  on  said  day. 
My  commission  expires  January  14,  1903. 

"'[SeaL]  Arthur  E.  Spencer, 

"•Notary  PubUc.' 

"Read  to  affiant 

"Defendant  rested." 

Tbe  alMBtract  of  the  evidence  for  the  plain- 
tiff In  rebuttal,  made  by  counsel  for  defend- 
ants. Is  also  adopted,  which  is  as  follows: 

"Plaintiff's  Bebuttal. 

"Mrs.  Emery:  'Recollect  circumstance  of 
Dr.  Olive  being  at  Chambers'  and  asking  how 
be  got  hurt  Mr.  Chambers  did  not  say  to 
blm  that  he  did  not  know  bow  It  occurred, 
unless  it  was  through  bis  carelessness;  that 
be  bad  about  5S  sticks  of  powder  in,  and  that 
it  was  near  noon,  and  he  was  in  a  hurry; 
was  shoving  a  stick  in  tbe  bole,  and  that  a 
little  piece  of  rock  grated  down  between  the 
bar  and  the  powder  and  caused  the  explo- 
sion; and  that  be  would  never  strip  another 
stick  of  powder  as  long  as  be  lived.  Cham- 
l>ers  made  the  remark  he  was  careful,  and 
be  didn't  see  how  be  could  be  more  careful 
than  what  he  was.  He  said  he  didn't  think 
It  was  carelessness  on  bis  part' 

"Ooss-examluatlon:  'I  was  in  and  out 
working  about.  I  don't  know  what  was  said 
when  I  was  out.' 

"S.  E.  Chambers:  'I  did  not  say  to  Dr. 
Olive,  or  Mr.  Bell,  or  Mr.  Chester,  that  I  did 
not  know  how  the  accident  occurred,  unless 
It  was  my  own  carelessness,  nor  to  anybody. 
I  never  said  a  word  about  a  stone  getting 
fastened  in  tbe  bole,  because  no  stone  ever 
got  fast  or  in  the  way  of  the  powder.  In 
tbe  statement  read  by  Mr.  Spencer  I  did  not 
understand  that  there  was  anything  in  it 
about  40  per  cent,  powder  being  used,  and 
that  It  was  all  right  to  be  used.  There  was 
not  a  word  about  powder  In  what  be  read  to 
me.  Powder  was  never  mentioned.  I  stat- 
ed what  questions  he  asked  me.  I  did  not 
undertake  to  state  anyttilng;  only  answering 


the  questions  he  asked  me.  I  learned  about 
five  minntes  after  the  accident  that  it  was 
40  per  cent  powder.  Some  one  said  it  don't 
know  who.' " 

Tbe  instructions  complained  of  will  be  con- 
sidered In  the  course  of  the  opinion. 

1.  Tbe  first  question  presented  for  deci- 
sion is  the  refusal  of  the  court  to  direct  a 
verdict  for  tbe  defendants  at  the  close  of  the 
plaintiff's  case.  In  support  of  this  contmtion 
tbe  defendants  assign  four  reasons,  to  wit: 
"(1)  Notice  of  grade  of  powder,  both  general 
and  special,  by  printed  notice  on  each  stick 
of  powder  supplied,  was  given.  (2)  If  not 
it  was  immaterial,  as  the  plaintiff  does  not 
pretend  that  be  would  have  proceeded  in  any 
different  manner  than  he  did,  or  tliat  be 
could  have  used  any  greater  care  than  be  did. 
(3)  There  is  no  evidence  that  the  same  acci- 
dent would  not  have  occurred,  bad  plaintiff 
been  using  27  per  cent  nitroglycerin,  instead 
of  40  per  cent  A  verdict  must  not  be  based 
on  a  mere  conjectiue.  (4)  Tbe  injury  was 
one  of  the  risks  of  the  hazardous  occupation 
in  which  he  was  engaged,  which  was  assum- 
ed by  the  plaintiff." 

The  plaintiff  testified  that  be  bad  used  27 
per  cent,  giant  powder  all  the  time  be  worked 
for  the  defendants,  except  on  three  days,  to 
wit  8bc  or  seven  weeks  before  the  accident 
when  a  higher  grade  was  used  for  two  days, 
and  they  did  not  like  it  and  went  back  to 
the  27  per  cent,  and  again  about  two  weeks 
before  the  accident  when  40  per  cent,  pow- 
der was  used  for  one  day,  and  they  then  re- 
turned to  tbe  use  of  27  per  cent  powder, 
and  that  at  tbe  time  of  tbe  accident  he  sup- 
posed they  were  using  27  per  cent  powder. 
He  also  testified  that,  the  higher  the  grade  of 
powder,  tbe  easier  it  is  to  explode,  and  that 
the  force  necessary  to  explode  27  per  cent 
and  40  per  cent,  powder  would  be  about 
three  to  two.  There  was  evidence  for  the 
plaintiff  that  the  men  were  not  notified  that 
a  change  was  made,  and  that  the  powder 
which  was  being  furnished  was  40  per  cent, 
powder,  and  not  27  per  cent,  powder.  Some 
of  tbe  men  discovered,  just  before  the  plain- 
tiff was  hurt,  that  the  powder  was  40  per 
cent,  powder;  but  it  is  nowhere  shown  that 
tbe  plaintiff  knew  that  fact  ot  that  any  one 
told  him.  Tbe  sticks  of  dynamite  had  labels 
on  them  showing  their  strength;  but  tbe  evi- 
dence is  conflicting  as  to  whether  those  labels 
were  plain  and  prominent  enough  to  attract 
attention,  or  were  only  sufficient  to  disclose 
their  strength  when  the  labels  were  closely 
examined.  It  does  not  appear  that  the  plain- 
tiff ever  saw  the  lal>els;  but  It  does  appear 
that  his  helper  took  off  all  but  the  inside 
wrapper  from  the  sticks  of  powder,  and  band- 
ed them  to  the  plaintiff,  who  put  them  in  tl< 
bole,  and  that  even  the  helper  did  not  know 
until  after  the  accident  that  they  were  using 
40  per  cent,  powder.  So  that  It  was  a  ques- 
tion of  fact,  for  tbe  jury  to  decide,  whether 
the  plaintiff  bad  general  notice  of  the  change 
In  the  character  of  tbe  powder  that  was  he- 
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Ing  used,  and  also  -wbetber  tbe  labels  on  tbe 
powder  were  of  aucb  size  and  character  as 
to  be  so  easily  discerned  by  tbe  plaintifl  that 
a  failure  to  do  so  constituted  negligence  on 
the  plalntUTs  part.  In  tbis  counectlon  it 
was  the  province  of  tbe  Jury,  in  determining 
this  question,  to  consider  tbe  manner  in 
which  tbe  plaintiff  was  doing  tbe  work;  that 
is,  the  fact  that  be  did  not  handle  tbe  powder 
until  bis  helper  bad  removed  tbe  outer  wrap- 
per, to  which  tbe  labels  were  attached,  and 
therefore,  when  tbe  powder  reached  the 
plalntUTs  bands,  there  was  no  label  on  It, 
and  also  to  consider  whether  tbe  defendants 
did  or  did  not  know  that  this  was  tbe  man- 
ner In  which  the  work  was  done.  These 
facts  certainly  furnished  some  substantial  ev- 
idence that  tbe  plaintiff  did  not  know  that 
40  per  cent,  powder  was  being  used,  and 
afforded  sufficient  basis  for  tbe  Jury  to  find 
that,  wbetber  tbe  40  per  cent  powder  bad 
been  in  use  for  a  week  before  the  accident, 
as  the  defendants  claimed,  or  not,  tbe  plain- 
tiff bad  no  knowledge  or  notice,  express  or 
implied,  of  any  such  change.  This  being 
true,  tbe  trial  court  could  not,  for  this  rea- 
son, take  tbe  case  from  tbe  Jury. 

The  second  snbcontentlon  under  this  as- 
signment of  error,  that  it  is  Immaterial 
whether  or  not  tbe  plaintiff  had  express  or 
implied  notice  of  sucb  change  In  the  strength 
of  the  powder.  Inasmuch  as  he  does  not  pre- 
tend that,  if  be  bad  known  It,  be  would  have 
proceeded  differently  from  the  way  be  did, 
or  that  he  could  have  used  any  greater  care. 
Is  also  untenable.  The  testimony  shows  that 
tbe  plaintiff  knew  that  higher  gradea  of 
powder  explode  more  easily  than  lower 
grades,  and  that  he  had  used  higher  grades 
without  injury  when  he  knew  that  be  was 
using  tbe  higher  grade,  and  therefore  knew 
how  much' care  was  necessary  to  employ  to 
prevent  an  explosion.  It  is  true  that  tbe 
plaintiff  says  he  was  exercising  care,  and 
not  using  unnecessary  force;  but  It  must  be 
observed  that  bis  testimony  In  this  respect 
must  be  taken  and  understood  as  referring 
to  sucb  care  as  he  believed,  and  from  long 
experience  had  a  right  to  believe,  was  suffi- 
cient to  avoid  an  explosion  when  27  per  cent, 
powder  was  being  used,  and  cannot  fairly 
be  treated  as  having  any  reference  to  tbe 
care  necessary  and  proper  to  be  employed 
when  40  per  cent,  powder  was  being  used. 

The  third  snbcontentlon  under  this  assign- 
ment of  error  Is  that  there  is  no  evidence 
that  the  explosion  would  not  have  occurred 
If  27  per  cent.  iK>wder  bad  been  used,  in- 
stead of  40  per  cent,  powder.  But  when  it  Is 
remembered  that  the  plaintiff's  evidence 
showed  that  be  had  used  both  kinds  without 
injury,  when  he  knew  what  he  was  using. 
It  cannot  be  said,  In  the  absence  of  any 
counter  showing  (and  there  is  none  in  tbis 
case),  that  this  Is  not  of  itself  a  sufficient 
circumstance  from  which  the  Jury  would  be 
Justlfled  In  deducing  the  fact  that,  If  the 
plaintiff  had  known  be  was  dealing  with  a 


more  dangerous  agency,  be  would  not  bave 
even  attempted  to  scrape  the  dynamite  from 
off  the  sides  of  tbe  hole,  where  It  had  stuck, 
and  therefore  the  explosion  wonid  not  have 
occurred.  This  is  not  mere  conjecture.  It 
is  an  Inference  that  may  fairly  be  drawn 
from  the  given  facts  and  experiences  and 
conduct  and  acts  of  tbe  parties  In  tbe  past. 
Aside  from  all  this,  does  not  tbis  contention 
rest- as  much  upon  conjecture  as  the  defend- 
ants' assertion  that  the  plaintiff's  case  does? 
Is  it  not  more  of  a  conjecture  to  say  that  a 
smaller  charge  of  giant  powder  or  a  lower 
grade  of  such  powder  will  explode  as  easily 
as  a  higher  grade.  Snch  Is  the  logic  of  this 
contention,  and  it  ia  not  such  as  to  carry  con- 
viction, even  to  tbe  mind  of  a  layman. 
Prima  fade,  the  converse  is  true;  and  the 
testimony  shows  that  the  converse  Is  true. 
At  any  rate,  tbe  plaintiff  was  entitled  to 
know  that  tbe  old  method  of  doing  business 
was  changed,  and  that  be  was  thereafter  to 
deal  with  a  more  dangerous  instmment 
When  tbe  prior  changes  had  been  made,  be 
bad  been  notified  of  them.  For  what  pur- 
pose, if  tbe  same  risks  were  Incident  to  tbe 
use  of  tbe  lesser  strength  of  tbe  powder  that 
attended  the  use  of  tbe  stronger  powder? 
These  considerations  naturally  lead  to  tbe 
conclusion  that  there  was  some  substantial 
evidence  from  which  tbe  Jury  would  be  Jus- 
tified In  inferring  that  tbe  explosion  would 
not  have  occurred,  if  tbe  plaintiff  had  had 
notice  that  40  per  cent,  powder  bad  been 
substituted  for  27  per  cent  powder;  auJ. 
this  being  true,  tbe  court  could  not,  for  this 
reason,  take  the  case  away  from  tbe  Jury. 
The  foiu'th  snbcontentlon  nnder  this  as- 
signment of  error  is  that  tbe  injury  was 
caused  by  one  of  tbe  risks  of  the  hazardous 
occupations  the  plaintiff  was  engaged  in,  and 
was  assumed  by  the  plaintiff  when  he  en- 
tered the  employment.  It  is  true  that  the 
business  was  a  hazardous  one,  but  for  thirt 
very  reason  all  persons  engaged  In  it  o\vo<l 
a  duty  to  all  other  persons  to  be  careful, 
TJhe  servant  In  entering  upon  such  a  busi- 
ness, assumed  all  the  risks  that  are  onli- 
narily  and  necessarily  Incident  to  the  busi- 
ness; but  on  tbe  other  band,  he  did  not  as- 
sume and  agree  to  bear  all  the  extraordinary 
and  unusual  risks  that  might  be  caused  by 
the  misconduct  and  negligence  of  the  ni.ns- 
ter,  or,  as  in  this  case,  of  tbe  master's  alter 
ego.  Because  a  higher  grade  of  powder  is 
more  dangerous  than  a  lower  grade,  and 
therefore  requires  more  care  In  handling  It, 
and  because  on  every  prior  occasion  when  a 
higher  grade  was  used  the  servants  were 
given  timely  notice  thereof,  the  master  owed 
the  servant  tbe  duty  to  notify  him  that  a 
higher  grade  was  then  being  furnished  him 
to  use,  and  the  servant  had  a  right  to  rely 
upon  it  that  the  master  would  so  notify  him. 
The  evidence  shows  that  powder  of  40.  50, 
and  even  ({5  per  cent,  has  been  used  In  other 
mines  without  resulting  In  injury  to  any  one: 
but  tbis  fact  is  not  a  determining  factor  in 
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this  case,  because  It  Is  not  shown,  and  prima 
facie  Is  not  the  fact,  that  It  was  used  without 
notice  to  the  serrants  of  its  character.  For 
it  is  idle  to  expect  any  one  to  beliere  that 
masters  generally  would  be  so  n^ligent  and 
indifferent  to  the  lives  of  their  servants. 

However,  In  support  of  the  contention  in 
this  regard,  the  defendants  cite  only  the  case 
of  King  v.  Morgan,  48  O.  C.  A.  507,  109  Fed. 
446,  wherein  the  United  States  Circuit  Court 
of  Appeals,  where  the  opinion  was  written 
by  Adams,  District  Judge,  and  concurred  In 
by  Sanborn,  Circuit  Judge;  Caldwell,  Cir- 
cuit Judge,  dissenting.  It  requires  only  a 
statement  of  the  facts  in  Judgment  in  that 
case  to  demonstrate  that  it  alTords  no  basis 
for  the  contention  of  the  defendants  in  this 
case.  In  that  case  the  sole  ground  of  negli- 
gence charged  and  relied  on  by  the  plaintiff 
was  that  the  defendants  furnished  him  un- 
suitable appliances  with  which  to  do  tbdr 
work,  to  wit,  a  tamping  bar,  made  of  inch 
gas  pipe,  with  the  end  plugged  up  with  wood 
or  clay.  The  plaintiff  in  this  case  assigned 
similar  negligence,  but  abandoned  it  on  the 
trial,  and  the  court  took  that  charge  away 
from  the  jury  in  this  case.  In  the  King 
Case  the  learned  Judge  who  delivered  the 
opinion  pointed  out  the  facts  that  the  plain- 
tiff in  that  case  was  intelligent,  well  educat- 
ed, and  experienced,  and  that  be  knew  what 
appliances  were  necessary  and  safe,  and  had 
abundant  opportunity,  if  he  did  not  think 
the  tamping  bar  that  the  master  furnished 
bim  was  safe  or  proper,  to  object  to  its  use, 
and.  If  it  was  patently  unsafe,  to  quit  the 
service  if,  after  notice,  the  master  persisted 
in  using  it;  and  for  these  reasons  it  was 
held  in  that  case  that  the  plaintiff  was  not 
entitled  to  recover.  That  case  is  very  dif- 
ferent from  this  case.  There  the  servant 
saw  and  knew  exactly  the  nature  and  char- 
acter of  the  tamping  bar,  while  here  the 
plaintiff  did  not  know  that  he  was  using  a 
more  dangerous  instrument  than  he  had  been 
using,  and  such  an  instrument  as,  when  used 
on  prior  occasions,  he  had  been  specially 
notified  was  to  be  used.  But  it  would  be  an 
injustice  to  the  great  learning  of  the  Judge 
who  wrote  the  opinion  in  the  King  Case  to 
believe  that  under  the  facts  in  this  case  he 
would  have  thought  that  the  principles  of  law 
so  ably  announced  In  that  case  would  cut  off 
the  plaintiff's  recovery  in  this  case. 

This  case  finds  a  close  parallel  in  the  case 
of  Smith  V.  Oxford  Iron  Co.,  42  N.  J.  Law, 
467,  36  Am.  Rep.  535.  There,  too,  the  plain- 
tiff, a  miner,  lost  his  eyes  by  an  explosion  of 
giant  powder.  There  the  negligence  charged 
was  Introducing  a  new  explosive  without  no- 
tice to  the  servant  of  the  fact,  without  in- 
structing him  as  to  its  use  or  advising  him 
fully  of  its  dangerous  character.  There,  too, 
the  plaintiff  recovered  in  the  lower  court, 
and  the  case  came  before  the  Supreme  Court. 
After  a  very  exhaustive  review  of  the  cases 
bearing  upon  the  duty  of  masters  to  their 
dervantfl  to  furnish  them  safe  and  suitable 


appliances,  the  court  concluded  as  follows: 
"While  the  master  Is  not  held  as  guarantying 
the  absolute  safety  of  machinery  or  appli- 
ances provided  for  his  employes,  or  the  fit- 
ness of  co-servants,  he  is  bound  to  observe 
such  care  as  the  exigencies  of  the  situation 
reasonably  require  in  selecting  them.  Any 
injury  resulting  to  a  co-servant  from  the  fail- 
ure of  the  company  positively  to  perform  this 
duty  is  actionable.  When  the  plaintiff  en- 
gaged in  the  service  of  the  defendant,  the 
ordinary  blasting  powder  was  used,  and,  un- 
der his  contract  with  the  company  to  labor 
as  a  miner,  he  assumed  the  risk  of  personal 
injury  in  blasting  with  the  ordinary  agency 
for  that  purpose.  He  did  not  agree  to  sub- 
ject himself  to  the  hazard  attending  the  use 
of  an  unusual  and  highly  explosive  sub- 
stance, of  the  dangerous  quality  of  which,  as 
well  B8  of  the  proper  manner  of  applying  it 
he  was  wholly  ignorant.  It  appears  that 
Selden  T.  Scranton,  the  president  of  the  de- 
fendant company,  to  whose  care  was  com- 
mitted the  superintendence  of  the  business  of 
the  corporation,  in  April,  1874,  Introduced 
the  use  of  a  giant  powder.  It  is  clearly 
shown  that  it  was  a  highly  dangerous  ex- 
plosive, and  that  the  proper  manner  of  using 
it  was  not  made  known  to  the  plaintiff,  al- 
though printed  instructions  were  In  the  pos- 
session of  the  company.  Before  allowing 
this  new  compound  to  be  introduced,  it  was 
a  duty  which  the  company  owed  to  the  plain- 
tiff to  ascertain  and  make  known  its  prop- 
erties and  the  mode  of  using  it,  either  to  the 
plaintiff  himself  or  those  under  whose  direc- 
tion he  worked.  The  obligation  to  do  so 
rested  upon  Scranton,  as  the  head  officer  of 
the  company,  and  his  neglect  In  that  respect 
was  the  neglect  of  the  company  Itself.  It 
was  gross  negligence  in  the  company  to  fur- 
nish such  an  article  for  a  laborer's  use  with- 
out giving  him  the  requisite  Information. 
Whether  the  company  was  aware  of  its  dan- 
gerous quality,  or  furnished  it  for  use  with- 
out having  taken  steps  to  obtain  such  knowl- 
edge. It  is  equally  liable.  It  was  a  duty 
which  the  company,  through  Scranton,  was 
bound  to  perform,  to  see  that  such  reason- 
able care  as  the  exigency  of  the  case  demand- 
ed was  taken,  and  to  impart  to  the  subordi- 
nate full  Information  as  to  the  manner  of  ap- 
plying the  new  compound,  before  placing  it 
in  the  hands  of  an  Ignorant  laborer.  This 
obligation  resting  on  the  company  itself,  the 
president  could  not  shift  their  liability  by  re- 
ferring the  matter  to  one  of  his  subordinates. 
The  effect  of  such  a  rule  would  be  to  sub- 
stantially absolve  a  corporation  from  all  lia- 
bility. There  was  a  clear  failure  on  the  part 
of  the  president  to  use  the  care  which,  un- 
der the  circumstances  of  the  case,  the  law 
exacted  from  the  defendant,  and  his  neglect 
must  be  imputed  to  the  company."  In  that 
case  the  plaintiff  had  been  using  ordinary 
blasting  powder,  and  the  master  Introduced 
a  new  kind  of  an  explosive  (giant  powder), 
without  notice  to  the  servant  of  the  change. 
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while  here  the  same  kind  of  an  explosive  was 
used,  but  of  a  more  dangeroos  character.  In 
both  Instances  the  employ^  suppoeed  he  was 
using  the  kind  he  bad  theretofore  used  with 
safety.  The  difference  between  that  case 
and  thia  ia  a  slight  difference  of  fact  only, 
the  legal  principles  there  decided  apply  with 
full  force  to  this  case  as  well  as  they  did  to 
that,  and  lead  to  the  same  conclusion. 

2.  The  defendants  next  assign  as  error  the 
first,  second,  and  third  Instructions  given  for 
the  plaintiff,  which  were  as  follows: 

"(1)  The  court  instructs  the  Jury  that  If 
they  find,  from  the  evidence,  that  on  the 
20th  day  of  March,  1899,  the  defendants  were 
partners  engaged  In  operating  a  mine  tinder 
the  firm  name  of  the  Hawkeye  Mine,  and 
that  plaintiff  was  in  defendants'  employ  In 
said  mine  as  a  cutter  In  the  drift  of  defend- 
ants' mine,  and  that  the  plaintiff  had  pre- 
viously been  furnished  by  defendants  with 
giant  powder  containing  27  per  cent  only  of 
nitroglycerin,  and  that  on  said  day,  while 
plaintiff  was  so  In  defendants'  employ,  the 
defendants  furnished  to  plaintiff  giant  pow- 
der containing  40  per  cent  of  nitroglycerin, 
and  If  you  find,  from  the  evidence,  that  giant 
iwwder  containing  40  per  cent  of  nitrogly- 
cerin requires  greater  care  in  Its  use,  and 
was  more  easily  exploded,  and  was  more 
dangerous  to  handle  in  blasting  than  powder 
containing  only  27  per  cent,  of  nitroglycerin, 
then  It  was  the  duty  of  the  defendants,  on 
changing  said  powder,  to  notify  plaintiff  of 
the  increased  hazard  he  was  taking  in  the 
use  of  said  higher  grade  of  giant  powder; 
and  If  the  Jury  And  that  the  defendants  neg- 
ligently failed  to  notify  plaintiff  of  said  In- 
creased hazard,  and  plaintiff,  not  knowing  of 
said  change  in  the  powder  so  furnished  and 
which  he  was  then  using,  while  attempting 
to  charge  said  drill  hole  and  placing  said 
giant  powder  In  said  drill  hole  with  a  gas 
pipe,  furnished  by  defendants  for  plaintiff's 
xme  for  that  purpose,  and  while  plaintiff  was 
in  the  exercise  of  that  degree  of  care  and 
prudence  which  an  ordinarily  prudent  man 
engaged  hi  the  same  line  of  bnslness  wonid 
ordinarily  ocerdse  In  charging  said  drill  hole 
with  giant  powder  containing  27  per  cent  of 
nitroglycerin,  the  said  giant  powder  was  ex- 
ploded, and  the  said  explosion  was  occasioned 
on  account  of  the  use  of  the  said  higher 
grade  of  explosive,  and  on  account  of  the 
want  of  knowledge  on  behalf  of  the  plaintiff 
of  the  high  character  of  said  explosive,  and 
the  want  of  knowledge  on  his  part  of  the  In- 
creased degree  of  care  required  of  him  to 
prevent  such  explosion,  and  that  plaintiff 
was  injured  by  said  explosion,  then  you  will 
find  the  Issues  in  favor  of  the  plaintiff. 

"(2)  The  court  instructs  the  Jury  that  If 
they  find,  from  the  evidence,  that  B.  Sutton 
was  defendants'  ground  foreman,  and  had 
charge  of  defendants'  employfis  working  un- 
derground In  defendants'  mine,  and  had  di- 
rection of  the  work  underground,  and  that 


said  foreman,  while  so  In  charge  of  said  em- 
ployes and  said  work  for  defendants,  failed 
and  neglected  to  notify  plaintiff  of  the  change 
of  the  grade  of  powder  furnished  him,  if  yon 
find,  from  the  evidence,  that  the  grade  of 
powder  was  changed,  and  that  said  gronnd 
boss  failed  to  notify  plahitiff  th»eof,  then 
the  negligence  of  said  foreman  In  so  falling 
would  be  the  negligence  of  the  defendants. 

"(3)  The  court  instructs  the  Jury  that  if 
they  find,  from  the  evidence,  that  previous  to 
the  injury  of  plaintiff  the  defendants  had 
furnished  for  his  use  in  blasting  powder  con- 
taining only  27  per  cent  of  nitroglycerin,  and 
that  on  the  day  of  said  injury  def^idanta 
furnished  to  him  giant  powder  containing  40 
per  cent  of  nitroglycerin,  and  if  yon  find 
that  powder  containing  said  increased  per 
cent  of  nitroglycerin  was  more  hazardous 
and  required  greater  care  in  its  use,  and  that 
the  same  was  furnished  to  plaintiff  by  de- 
fendants without  informing  plaintiff  of  the 
higher  grade  of  explosive,  and  that  plalntUf 
did  not  know  that  a  higher  grade  of  explosive 
was  furnished  and  being  used  by  him,  but 
supposed  that  the  explosive  furnished  con- 
tained only  27  per  cent  of  nitroglycerin,  then 
plaintiff,  as  the  servant  of  defendants,  did 
not  assume,  In  entering  Into  defendant's  em- 
ploy, the  increased  risk  attending  upon  such 
change  of  the  grade  of  the  explosive,  unless 
he  was  first  notified  or  knew  of  such  change^" 

To  properly  appreciate  the  force  of  the 
criticisms  leveled  at  these  instmctions,  it 
is  necessary  to  set  out  the  following  instmc- 
tlon,  which  was  asked  by  the  defendants 
and  modified  by  the  conrt  by  striking  out 
the  words  in  brackets  and  in  Italics,  as  tn 
which  the  defendants  make  no  point,  and 
then  given  by  the  court:  "Unless  yon  be- 
lieve, from  the  evidence,  that  defendajita 
changed  the  grade  of  powder  used  by  plain- 
tiff in  their  mine  from  27  per  cent,  powder 
to  40  per  cent  powder  without  plaintiff's 
knowledge,  and  he  remained  ignorant  there- 
of, and  that  said  40  per  cent  powder  will 
explode  from  a  lighter  blow  or  use  of  sub- 
stantially less  force  than  27  per  cent  pow- 
der, and  requires  a  higher  degree  of  care 
in  the  handling,  [and  that  said  40  per 
cent,  powder  ia  rarely  uaed  tn  the  minea  of 
the  district  inhere  plaintiff  was  working,} 
and  that  said  change  substantially  increased 
the  danger  to  plaintiff  In  working  in  said 
mine,  and  that  the  change  of  said  powder 
from  27  per  cent  to  40  per  cent,  was  the 
direct  and  proximate  cause  of  plalntifTB  in- 
juries, and  that  no  negligence  or  want  of 
ordinary  care  on  the  part  of  the  plaintiff 
In  any  way  contributed  thereto,  your  ver- 
dict must  be  for  defendants."  The  court 
at  defendants'  request,  further  instructed 
the  Jury  that  the  defendants  had  a  right 
to  use  any  grade  of  powder  they  saw  fit 
and  that.  If  the  plaintiff  knew  he  was  tts- 
Ing  40  per  cent  powder,  he  could  not  recov- 
er, and.  further,  that  U  the  plaintiff   was 


Digitized  by 


Google 


Mo) 


MoELROY  ▼.  KANSAS  CITY  A  L  AlB  LINB. 


913 


using  dangerous  agencies  It  was  bis  duty 
to  nse  reasonable  care  to  avoid  Injury,  and 
if  he  failed  to  do  so  be  could  not  recover. 

Xbese  instructions,  taken  as  a  wbole,  sbow 
the  theory  upon  which  both  parties  tried  the 
case  in  the  lower  court,  and  that  theory  Is 
in  strict  conformity  to  the  principles  of  law 
hereinbefore  declared  to  be  applicable  to 
and  decisive  of  a  case  of  this  character. 
The  criticisms  of  these  instructions  are  that 
the  first  instruction  makes  it  the  duty  of  the 
defendant  to  inform  the  plaintiff  of  the  in- 
creased hazards,  irrespective  of  bis  knowl- 
edge or  opportunity  of  knowledge;  that  It 
assumes  a  controverted  fact,  L  e.,  plaintiff's 
Ignorance  of  the  grade  of  powder  he  was 
asing;  that  it  assumes  plaintiff  was  exercis- 
ing ordinary  care;  that  it  contains  misstate- 
ments of  facts,  and  has  meSningless  and 
confusing  clauses,  and  is  not  predicated  up- 
on the  evidence;  that  the  second  instruc- 
tion entitles  the  plaintiff  to  recover  if  Sut- 
ton, the  foreman,  did  not  notify  the  plain- 
tiff of  the  change  In  the  dynamite,  notwith- 
standing the  plaintiff  might  bave  known  that 
fact  or  have  been  Informed  by  some  other 
officer  or  agent  of  the  company;  and  that 
the  third  instruction  authorizes  a  recovery 
by  the  plaintiff  If  he  was  ignorant  of  the 
grade  of  the  powder,  notwithstanding  that 
Ignorance  may  have  been  due  to  his  own 
negligence. 

Without  a  critical  analysis  of  all  these 
objections,  and  even  If  It  be  conceded,  which 
conld  not  properly  be  done,  that  all  the 
criticisms  are  well  founded,  nevertheless  the 
defendants'  Instruction  above  set  out  cov- 
ered the  whole  case  and  cured  whatever. 
If  any,  objections  could  be  raised  to  the  plain- 
tiff's Instructions  criticised,  and  under  the 
defendants'  instruction,  and  in  truth  under 
the  instructions  taken  as  a  whole,  the  law 
was  properly  declared,  and  the  plaintiff  was 
entitled  to.  recover.  If  the  jury  believed  the 
case  as  made  for  the  plaintiff.  But  the 
criticisms  of  the  plaintiff's  instructions  are 
■not  well  founded.  They  do  not  require  the 
defendants  to  notify  the  plaintiff.  Irrespective 
of  his  knowledge  or  opportunity  of  knowl- 
edge; nor  do  they  assume  that  plaintiff  was 
ignorant  of  the  character  of  the  powder, 
nor  that  be  was  exercising  ordinary  care; 
nor  are  they  devoid  of  fact  upon  which  to 
rest;  nor  do  they  misstate  the  facts  as 
shown  by  the  plaintiff;  nor  does  the  second 
Instruction  authorize  a  recovery  by  the  plain- 
tiff, notwithstanding  he  knew  of  the  change 
of  dynamite.  If  Sutton  failed  to  notify  him, 
but  that  instruction  simply  tells  the  Jury 
that  tbe  failure  of  the  alter  ego  to  do  his 
dnty  Is  negligence  of  the  defendants,  which 
will,  of  course,  be  conceded  by  every  one 
to  be  correct  law;  nor  does  the  third  Instruc- 
tion permit  plaintiff  to  recover  notwith- 
standing he  was  guilty  of  contributory  neg- 
ligence, but  this  instruction,  taken  In  connec- 
tion with  defendants'  Instruction  quoted, 
which  told  the  Jury,  "and  that  no  negU- 
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gence  or  want  of  ordinary  care  on  the  part 
of  the  plaintiff  in  any  way  contributed  there- 
to," sufficiently  instructed  the  Jury  on  the 
question  covered  by  these  instructions  and 
upon  the  question  of  contributory  negli- 
gence. 

3.  Permitting  the  plaintiff  to  testify  that 
be  was^a  married  man  is  next  assigned  as 
error.  If  this  be  true,  then  the  record  Is 
full  of  similar  errors,  some  of  them  clearly 
Invited  by  the  defendants;  for  all  through 
the  case  the  witnesses  on  both  sides,  with- 
out objection,  spoke  of  and  referred  to  the 
fact  that  the  plaintiff  was  a  married  man. 
So  that,  if  the  court  erred  In  this  regard, 
the  fact  appeared  elsewhere  In  the  testimony 
and  was  not  objected  to  by  either  party. 
The  ruling,  therefore,  does  not  constitute 
reversible  error,  even  if  it  be  error,  which 
It  Is  nnnecessary  now  to  decide. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  Is  affirmed.  All  concur,  except 
BOBINSON,  J.,  who  dissents. 

Percy  Werner  and  Galen  &  A.  E.  Spencer, 
for  appellants.  Thomas  &  Hackney,  for  re- 
spondent 

MARSHALL,  J.  The  foregoing  opinion, 
heretofore  rendered  In  division  No.  1  of  this 
court,  is  hereby  adopted  as  the  opinion  of 
the  court  in  banc.  BRACE,  GANTT, 
BURGESS,  VALLIANT,  and  POX,  JJ.,  am- 
cur.    ROBINSON,  C.  J.,  dissents; 


McELROY  V.  KANSAS  OITT  A  t  AIR 

LINE. 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Feb.  3,  1003.) 

RAILROADS— RIGHT  OF  WAY— CONTRACT— CON- 
STRVCTION— ABANDONINQ  PART  OF  CASE. 

1.  Although  a  petition  in  an  action  to  recov- 
er payment  for  land  taken  by  a  railroad  com- 
pany for  right  of  way  also  alleged  damages  to 
the  remainder  of  the  tract,  yet,  it  plaintiB  fail- 
ed to  iotroduce  proof  of  such  damages,  he 
thereby  waived  that  part  of  his  case. 

2.  A  railroad  company  contracted  with  a 
property  owner  that  on  payment  of  a  bonus 
the  company  was  to  have  license  to  contiuue 
the  construction  of  its  road  over  his  premises 
in  advance  of  acquiring  title,  which  was  to  be 
done  either  by  a  subsequent  agreement  or  by 
condemnation  proceedings,  and  that  in  such 
condemnation  the  property  owner  was  to  be 
paid  "the  value  of  the  bridge  abutments  on  his 
land,  as  well  as  for  the  land  taken,"  and  the 
bonus  paid  was  not  to  be  considered  In  any 
manner.  Held,  that  under  this  contract  the 
owner  of  the  land  was  entitled  to  recover  the 
value  of  the  land  taken  irrespective  of  any 
special  benefits  to  the  rest  by  reason  of  the  con- 
struction of  tbe  road;  no  damages  therefor  be- 
ing sought. 

3.  A  railroad  company  had  entered  on  the 
land  of  another  and  commenced  to  construct 
its  road,  when  work  was  stopped  by  an  in- 
junction. Thereupon  the  company  and  the 
property  owner  entered  into  a  contract  where- 
by the  company  obtained  license  to  continue 
the  construction  of  the  road,  and  agreed  to  pny 

t  3.  See  Bmlnest  Domain,  voL  U,  Ceat.  Dls.  U 
t33,  340. 
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for  the  land  taken;  the  compensation  to  be  de- 
termined on  at  a  future  date.  This  was  never 
done,  and  the  property  owner  brought  suit  to 
recover  the  land.  Held,  that  the  value  of  the 
land  was  to  be  ascertained  as  of  the  date  of 
the  company's  entry  thereon. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty. 

Action  by  Hugb  L.  McElroy  against  the 
Kansas  City  &  Independence  Air  Line. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afflrmed. 

Tills  is  an  action  bottomed  on  a  contract 
for  the  value  of  a  strip  of  plaintiff's  land  tak- 
en by  defendant  for  railroad  purposes,  and 
also  the  value  of  certain  stone  abutments, 
situated  on  the  land  taken,  and  used  by  de- 
fendant in  the  construction  of  its  railroad. 
In  December,  1891,  the  defendant  company, 
without  the  consent  of  plaintiff,  entered 
upon  the  strip  of  land  In  question  and  be- 
gan the  construction  of  its  road  across  it, 
whereupon  plaintiff  began  suit  by  injunction 
against  defendant  to  prevent  it  from  proceed- 
ing with  the  work.  Thereafter,  on  Decem- 
ber 31,  1881,  plaintiff  and  defendant  enter- 
ed into  a  written  contract,  which  is  as  fol- 
lows: 

"It  is  agreed  between  Hugh  L.  McElroy 
and  the  Kansas  City  &  Independence  Air 
Line,  a  railroad  corporation,  that: 

"First.  In  consideration  of  a  bonus  of 
seven  hundred  and  fifty  dollars  ($750)  to  said 
McElroy  paid  by  said  corporation,  the  re- 
ceipt of  which  Is  hereby  acknowledged,  said 
McElroy  hereby  waives  the  right  to  sue  said 
railroad  company,  its  agents,  servants,  or 
contractors,  for  trespass  In  entering  upon 
and  constructing  its  railroad  across  and  over 
the  lands  belonging  to  said  McElroy,  men- 
tioned and  specified  in  suit  No.  13,065  in 
division  No.  1  of  the  circuit  court  of  Jack- 
son county,  Missouri,  and  further  hereby 
gives  license  to  said  railroad  company,  its 
agents,  servants,  or  contractors,  to  enter  up- 
on Ills  (the  said  McElroy's)  land  in  Jack- 
son county,  Missouri,  on  which  said  corpora- 
tion's railroad  has  been  located,  and  to  con- 
struct, maintain,  and  operate  its  railroad 
thereon,  in  advance  of  acquiring  title  to  said 
lands  for  that  purpose,  either  by  agreement 
with  the  said  McElroy  or  by  condemnation 
proceedings;  but  no  title  to  said  lands  shall 
pass  to  said  corporation  until  the  same  shall 
be  so  acquired,  either  by  agreement  or  con- 
demnation, as  aforesaid. 

"Second.  Said  McElroy  shall  dismiss  his 
injunction  suit  now  pending  against  said 
railroad,  and  said  corixtration  shall  waive 
all  damages  and  right  of  action  on  the  in- 
junction bond,  and  stiall  dismiss  its  suit  for 
condemnation  now  pending  against  said  Mc- 
Elroy, and  shall  commence  no  new  suit  for 
condemnation  of  right  of  way  until  after  the 
15th  day  of  April,  A.  D.  1892,  without  fur- 
ther attempt  to  agree  with  the  said  McElroy, 
his  heirs  or  assigns,  as  to  compensation  as 
aforesaid,  and  not  then  within  that  period 


if  the  said  McElroy  shall  not  before  tbe 
16th  day  of  April  return  to  Jackson  comity. 
Missouri,  so  as  to  give  the  matter  hla  person- 
al attention:  but,  should  no  agreement  be 
had  between  tbe  parties  before  the  said 
15th  day  of  April,  then  the  said  railroad 
corporation  may  at  any  time  after  the  said 
date,  or  after  the  said  McElroy  returns  and 
tbe  said  parties  cannot  agree  as  to  compen- 
sation, bring  suit  for  a  condemnation  of  right 
of  way  across  the  lands  of  said  McElroy,  and 
the  said  McElroy  hereby  agrees  to  enter 
his  appearance  in  said  suit  without  further 
service  of  notice  of  said  condemnation  pro- 
ceedings, and  the  said  suit  shall  then  pro- 
ceed, whether  or  not  the  said  McElroy  is 
present  It  is  hereby  further  agreed  tbat  no 
allowance  shall  be  made  in  favor  of  said 
corporation  l^  reason  of  said  bonus,  nor 
shall  It  be  brought  to  the  attention  of  any 
commissioners  or  Jury  which  may  have  tbe 
matter  of  condemnation  of  right  of  way 
across  said  lands  before  them.  It  ia  fur- 
ther agreed  that  in  such  condemnation  pro- 
ceedings said  McElroy  sliall  be  allowed  and 
paid  tbe  value  of  the  bridge  abutments  on 
his  said  land  as  well  as  for  the  land  taken. 

"Third.  It  is  hereby  further  agreed  be- 
tween the  parties  hereto  tbat  the  two  hun- 
dred dollars  ($200)  previously  agreed  upon 
by  them  shall  be  paid  for  the  strip'  of  land 
heretofore  sought  to  be  acquired  by  tbe  Mis- 
souri Pacific  Railroad  Company  from  said 
McElroy,  and  tliat  said  corporation  shall  ac- 
quire said  strip  of  land  by  paying  tberefor 
tbe  said  sum  of  two  hundred  dollars  ($200) 
within  fifteen  days  from  this  date;  bat  tlie 
price  to  be  so  paid  for  the  last-mentioned 
strip  shall  lu  no  way  be  brought  to  the  atten- 
tion of  the  commissioners  or  Jury  that  may 
be  selected  to  assess  the  damages  caused  the 
said  McElroy  by  said  railroad  company's 
condemning  and  appropriating  so  much  of 
the  remainder  of  his  land  as  may  be  neces- 
sary for  its  right  of  way. 

"In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  this  aoth  day  of  Decem- 
ber, 1891. 

"Done  in  duplicate. 

"Kansas  City  &  Independence  Air  Line. 
"A.  A.  Mosher,  President. 

"Hugh  L.  McElroy, 

"By  C.  H.  R.  McElroy, 

"His  Attorney  in  B>cf 

The  petition  alleges  that  In  accordance 
with  the  provisions  of  said  contract  tbe  de- 
fendant did  enter  upon  the  tracts  of  land 
sued  for  and  construct  a  line  of  railway,  and. 
though  frequently  requested,  has  failed  and 
refused  to  institute  the  condemnation  pro- 
ceeding so  agreed  to  be  brought,  or  to  pay  to 
the  plaintiff  tbe  fair  and  reasonable  value  of 
the  land  so  taken  by  defendant,  the  dam.n<re 
done  to  the  remainder  of  the  tract  and  the 
value  of  the  bridge  abutments;  that  in  De- 
cember, 1891,  and  January,  1892,  the  fair  and 
reasonable  market  value  of  the  tracts  of  land 
in  question  was,  and  ever  since  has  been. 
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the  sum  of  18,000,  and  tbe  yalue  of  tbe 
t>ridge  abutments  on  said  land  was  $2,000; 
and  that  the  remainder  of  one  of  the  tracts 
of  land  In  question  was  damaged  In  tbe 
&um  of  $5,000. 

Defendant  by  Its  answer  admits  tUat  It 
Is  a  corporation,  admits  the  execution  of 
tbe  contract  sued  on,  admits  that  the  de- 
fendant did  construct  on  tbe  land  a  line 
of  railway,  and  alleges  that  said  railway 
was  constructed  by  permission  of  and  pur- 
suant to  said  contract  The  answer  then 
denies  all  other  allegations  in  the  petition. 
On  the  trial  of  the  case,  evidence  was  In- 
troduced by  plaintiff  tending  to  show  the 
value  of  tbe  land  taken  in  December,  1891; 
and,  although  the  petition  asked  for  dam- 
ages to  the  remainder  of  the  tract  not  taken, 
tbe  plaintiff  introduced  no  evidence  as  to 
such  damages,  and  did  not  attempt  to  recover 
therefor.  On  the  trial  of  tbe  case  tbe  court 
refused  to  permit  defendant  to  show  any 
"special"  or  "peculiar"  benefits  accruing  from 
the  btfildlng  of  tbe  railroad  to  tbe  remainder 
of  plaintiff's  tract  not  taken.  The  court 
also  confined  tbe  time  of  the  determination 
of  the  value  of  the  plaintiff's  laud  taken  to 
December,  1891.  Defendant  excepted  to  the 
ruling  of  the  court  in  both  of  these  particulars. 
Both  sides  Introduced  evidence  as  to  the 
value  of  the  land.  Tbe  defendant  by  the 
ruling  of  the  court  was  confined  to  its  value 
in  December,  1891. 

Over  the  objection  and  exception  of  de- 
fendant, tbe  court  instructed  the  Jury,  at 
tbe  instance  of  plaintiff,  as  follows: 

"(1)  The  court  instructs  tbe  Jury  that  un- 
der the  pleadings  and  evidence  in  this  case 
your  verdict  must  be  for  tbe  plaintiff,  and 
in  assessing  bis  damages  you  should  allow 
bim  tbe  value  of  bis  land  taken  by  tbe  de- 
fendant for  right  of  way  for  its  railroad  at 
the  time  the  same  was  so  taken,  and  In  addi- 
tion thereto  tbe  value  of  the  bridge  abut- 
ments on  said  land  at  said  time,  all  at  the 
market  value  as  shown  by  the  evidence;  and 
on  the  amounts  so  found  you  may  allow  and 
add  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  time  said  land  and  abut- 
ments were  so  taken  to  tbe  present  time. 
In  all  not  exceeding  the  sum  of  $15,000. 
Your  verdict  should  be  in  the  foIloAving  form: 
'We,  the  Jury,  find  for  the  plaiutiff,  and 
assess  his  damages  at  the  sum  of dol- 
lars.' 

"(2>  Tbe  court  instructs  the  Jory  that  nei- 
ther the  $750  nor  the  $200  mentioned  in  tbe 
contract  read  in  evidence  were  paid  to  the 
plaintiff  in  any  respect  as  or  on  account  of 
compensation  for  the  land  or  stone  abut- 
ments of  plaintiff  taken  by  defendant  /or  its 
railroad,  and  in  arriving  at  the  amount  of 
your  verdict  for  plaintiff  you  are  instructed 
not  to  give  tbe  defendant  any  credit  what- 
ever for  either  of  said  payments." 

Thereupon  the  defendant  requested  the 
court  to  give  tbe  Jury  tbe  following  Instroc- 
tions: 


"(1)  The  court  Instructs  the  Jury  that  the 
plaintiff  or  those  under  whom  he  claims  de- 
rived title  to  the  land  appropriated  by  the 
defendant  from  tbe  United  States  govern- 
ment, and  that  said  land  was  granted  by  tbe 
government  and  was  held  by  tbe  plaintiff 
subject  to  tbe  condition  that  the  state  of 
Missouri,  either  actually,  or  Indirectly 
through  others  duly  authorized  by  It,  might 
take  any  part  of  the  land  for  public  use  upon 
the  payment  of  Just  compensation,  and  that 
Kansas  City  ft  Independence  Air  Line  Is 
duly  authorized  and  empowered  by  the  state 
of  Missouri  to  take  the  strips  of  land  mention- 
ed In  plaintiff's  petition  for  a  right  of  way 
for  its  railroad,  which  is  a  public  use;  that 
defendant  entered  upon  the  land  by  per- 
mission of  tbe  plaintiff;  that  there  was 
nothing  unlawful  in  tbe  taking;  tbat  the 
taking  was  lawful  and  proper,  and  tbe  only 
thing  for  tbe  Jury  to  determine  la  tbe  Just 
compensation  that  the  plaintiff  should  re- 
ceive, to  l)e  measured  and  ascertained  as  di- 
rected in  other  Instructions. 

"(2)  The  court  instructs  the  Jury  that.  In  es- 
timating the  plaintiff's  damageS)  if  any,  they 
shordd  estimate  the  same  as  done  to  the 
market  value  of  the  land  taken,  and  tbat  tbe 
phrase  'market  value,'  as  used  in  these  in- 
structions, does  not  mean  what  the  plaintiff 
held  the  land  at,  nor  what  he  asked  for  it, 
nor  does  it  mean  what  the  land  may  have 
been  worth  to  any  particular  person  or  cor- 
poration for  any  particular  purpose;  but  said 
phrase  does  mean  the  fair  selling  value  of 
the  land  in  the  market,  to  be  used  for  any 
of  the  purposes  to  which  it  was  susceptible  of 
l)elng  put,  either  In  Its  then  condition  or  any 
condition  to  which  it  was  reasonably  suscepti- 
ble of  being  changed. 

"<2a)  The  conrt  Instructs  the  Jury  that  they 
should  not  put  down  the  amount  each  Juror 
believes  should  be  assessed,  and  add  these 
amounts  up  and  divide  by  12  to  arrive  at  a 
verdict;  and  all  verdicts  arrived  at  in  such 
manner  are  illegal. 

"(3)  Tbe  court  instructs  the  Jury  that,  in 
estimating  tbe  damages  to  plaintiff's  land, 
they  should  assess  tbe  same  as  of  the  date 
of  the  filing  of  plaintiffs  petition. 

"(4)  The  courts  instructs  the  Jury  that  you 
should  not  take  Into  consideration  the  evi- 
dence of  the  witness Cunningham,  offer- 
ed by  tbe  plaintiff  as  to  values  of  land  in 
question. 

"(5)  The  comrt  withdraws  from  tbe  Jury 
all  evidence  as  to  tbe  value  of  the  land  in 
question  In  the  month  of  December,  1891. 

"(6)  Tbe  court  instructs  the  Jury  that.  In 
assessing  tbe  plaintiff's  damages,  they  should 
assess  the  same  as  they  would  have  been  in 
April,  1892. 

"(7)  The  court  Instructs  tbe  Jury  tbat 
you  shall  return  a  verdict  for  the  defendant, 
except  as  to  the  costs  tbat  were  made  and 
Incurred  In  this  suit  up  to  the  time  of  the 
filing  of  tbe  condemnation  suit  of  Kansas 
City  &  Independence  Air  Line  against  Hugh 
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L.  McBlroy,  which  anlt  was  filed  in  accord- 
ance with  contract  mentioned  in  the  petition. 

"(8)  The  court  instructs  the  Jury  that  from 
the  amount  of  the  marlcet  value  of  the  land 
and  the  abutments  taken  by  the  defendant, 
as  shown  by  the  pleadings  and  the  evidence, 
you  shall  deduct  therefrom  the  sum  of  $760.- 
00  heretofore  paid  by  the  defendant  to  Hugh 
L.  McElroy,  with  Interest  thereon  from  the 
day  of ISO—. 

"^)  The  court  instructs  the  Jury  that,  in 
estimating  the  damages  of  the  plaintiff,  if 
any,  they  should  deduct  therefrom  the 
amoimt  of  pecvdlar  benefits,  if  any,  that  may 
have  accrued  to  the  market  value  of  the 
land  of  the  plaintiff  not  taken,  and  of  which 
the  strip  taken  forms  a  part,  by  means  of  the 
operation  of  the  railroad  as  the  same  is 
located  across  said  land;  and  by  the  term 
'peculiar  benefits'  is  meant  such  as  are  pe- 
culiar to  the  land  described  in  plaintifTs  peti- 
tion, and  such  as  are  not  common  to  other 
lands  in  the  same  vicinity. 

"(10)  The  court  instructs  the  Jury  that,  be- 
cause a  railroad  could  not  get  into  Kansas 
City  so  conveniently  by  any  other  route  than 
over  plaintiff's  land,  if  they  should  believe 
such  to  be  the  fact,  yet  tliis  does  not  con- 
stitute an  element  of  value  for  which  the 
plaintiff  is  entitied  to  receive  compensation. 

"(11)  Tlie  court  instructs  the  jury  that  if 
they  I)elieve  from  the  evidence  that  plaintiff's 
land  was  especially  valuable  for  manufacto- 
ries, and  that  it  would  have  been  more  valu- 
able for  such  purpose  by  reason  of  having  a 
suburban  line  of  railroad  located  on  It,  then 
such  facilities  would  constitute  a  peculiar 
benefit." 

Which  instructions  numbered  1,  2,  and  2a 
the  court  gave,  and  which  instructions  num- 
bered 3,  4,  5,  6,  7,  8,  9,  10,  and  11  the  court 
refused  to  give,  to  the  Jury,  to  which  action 
of  the  court  in  refushig  to  give  said  instruc- 
tions numbered  8,  4,  6,  6,  7,  8,  9,  10,  and  11 
the  defendant  at  the  time  excepted.  The 
trial  resulted  in  a  verdict  and  Judgment  for 
plaintiff  in  the  sum  of  $4,760,  from  which 
defendant,  after  unsuccessful  motions  for 
new  trial  and  in  arrest,  appeals. 

Lathrop,  Morrow,  Fox  &  Moore  and  Cyrus 
Crane,  for  appellant  Holmes  &  Perry,  for 
respondent 

BURGESS,  J.  (after  stating  the  facts).  It 
Is  said  in  behalf  of  defendant  that  the  court 
erred  in  refusing  to  permit  defendant  to 
prove  "special"  or  "peculiar"  benefits  to  that 
part  of  plaintiff's  tract  of  land  not  taken  by 
defendant  for  railroad  purposes.  It  is  well 
settled  in  this  state  that  the  measure  of  dam- 
ages for  the  taking  of  private  lands  by  a 
railroad  corporation  for  a  right  of  way  is  the 
value  of  the  land  taken,  and  the  damage,  if 
any,  to  the  tract  of  which  It  forms  a  part, 
from  which  must  be  deducted  the  benefits, 
if  any,  peculiar  to  such  tract  arising  from 
running  the  road  through  It     This  Is  the 


rule,  whether  the  land  be  taken  In  eondemoA- 
tion  proceedings,  or  without  Ucoise  or  other 
right  McReynolds  v.  The  Kansas  City,  C. 
&  S.  Ry.  Co.,  110  Mo.  484,  19  S.  W.  824; 
Ragan  v.  The  Kansas  City  &  S.  E.  Ry.  Co.. 

111  Mb.  456,  20  8.  W.  234;  Lingo  v.  Bnrford. 

112  Mo.  149)  20  S.  W.  469;  Doyle  ▼.  Kansas 
City  &  S.  Ry.  Co.,  113  Mo.  280,  20  S.  W.  970; 
Kansas  City  v.  Morton,  117  Mo.  446.  23  S.  W. 
127;  Hickman  v.  City  of  Kansas,  120  Ma 
110,  26  8.  W.  225,  23  L.  R.  A.  658,  41  Am.  St 
Rep.  684;  Bennett  v.  Woody,  137  Mo.  377,  38 
S.  W.  97is.  The  same  rule  applies  where  the 
land  of  the  citizen  has  been  appropriated  for 
like  purposes  and  without  compensatioii.  and 
without  having  the  same  legally  condemned. 
In  a  suit  by  him  for  the  land  taken  and  dam- 
ages to  the  remainder  of  the  tract  Combs 
V.  Smith,  78  Mo.  32;  Allen  v.  Raihmid.  84 
Mo.  646;   McBeynclds  v.  Railroad  Co.,  supra. 

But  the  case  in  hand  is  based  upon  a  coit- 
tract  by  the  terms  of  which  defendant's  un- 
lawful entry  upon  the  land  theretofore  made 
was,  for  the  consideration- of  $750,  paid  plain- 
tiff by  defendant  waived,  and  defendant  al- 
lowed to  proceed  with  the  construction  of  its 
railroad  in  pursuance  to  an  express  provision 
In  the  second  paragraph  of  the  contract  by 
which  it  is  provided  that  "said  McElroy  shall 
be  allowed  and  paid  the  value  of  the  bridge 
abutments  on  his  said  land,  as  well  as  for  the 
land  taken."  This  provision  In  the  contract 
is  susceptible  of  no  other  construction  tlian 
that  of  a  promise  by  defendant  to  pay  plalo- 
tiff  the  valne  of  the  land  taken  by  it  as  well, 
also,  as  the  value  of  the  stone  abutments 
situated  on  said  land.  If  this  was  not  the 
intention  of  the  parties,  and  is  not  the  proper 
construction  to  be  placed  on  the  contract, 
why  the  necessity  of  it  when  the  same  re- 
sult could  have  been  reached  in  a  proceeding 
by  defendant  to  condemn  the  land?  Clearly, 
to  obviate  the  necessity  of  a  proceeding  for 
that  purpose.  That  defendant  had  the  right 
to  contract  with  McElroy  that  he  should  be 
allowed  and  paid  for  the  land  and  bridge 
abutments  thereon  will  not  be  questioned, 
and  this  seems  to  us  to  be  the  legal  effect  of 
this  contract:  The  price  of  the  land  and 
stone  abutments  to  be  thereafter  agreed  up- 
on, defendant,  however,  to  take  immediate 
possession,  but  the  title  to  remain  in  plain- 
tiff until  payment  should  be  made.  In  order 
that  these  values  might  be  ascertained  at  an 
early  date,  it  was  part  of  the  contract  that 
defendant  was  to  institute  condemnation  pro- 
ceedings for  that  purpose  not  later  than  April 
16,  1892;  and,  that  plaintiff  might  be  certain 
to  be  allowed  and  paid  such  values.  It  was 
speciaUy  provided  in  the  contract  that,  not- 
withstanding the  rule  obtaining  In  such  pro- 
ceedings allowing  special  benefits  to  be  con- 
sidered, the  plaintiff  should  be  "allowed  and 
paid  the  value"  both  of  the  land  and  of  the 
bridge  abutments  thereon;  and,  to  the  end 
that  their  values  should  not  In  any  event  be 
reduced,  it  was  further  provided  in  the  con- 
tract that  defendant  should  not  be  allowed 
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anytUnf  tn  the  boniu  of  $750,  and  it  Bhonid 
not  be  bronght  to  the  attention  of  any  com- 
mlssionerg  that  might  be  appointed  or  Jury 
that  might  be  selected  to  assess  the  dam- 
ages. Defendant  failed  and  refused  to  have 
these  values  ascertained  as  provided  in  the 
contract,  so  that  there  was  no  other  alterna- 
tive by  which  plaintiff  could  have  them  as- 
certained, except  the  institution  of  this  suit 
upon  the  contract 

While  It  is  true  that  the  petition  alleges 
that  defendant  fails  and  refuses  either  to  in- 
stitute the  condemnation  proceedings  so 
agreed  to  be  brought,  or  to  pay  to  the  plain- 
tiff the  fair  and  reasonable  value  of  the  land 
BO  taken  by  the  defendant,  the  damage  done 
to  the  remainder  of  the  tract,  and  the  value 
of  the  bridge  abutments,  and  that  the  re- 
mainder of  the  land  not  token  for  railroad 
purposes  was  damaged  In  the  sum  of  $5,000, 
plaintiff  had  a  perfect  right,  at  any  time  be- 
fore the  case  was  finally  submitted  to  the 
Jury,  to  abandon  any  and  all  claims  for  dam- 
ages to  the  remainder  of  the  tract  not  taken 
for  railroad  purposes;  and  this  was  the  effect 
of  his  failure  to  introduce  any  evidence  npon 
that  feature  of  the  case.  We  are  at  a  loss, 
however,  to  see  how  defendant  was  or  could 
have  been  In  any  event  prejudiced  by  the 
failure  of  plaintiff  to  Introduce  evidence  as 
to  damages  to  the  remainder  of  the  tract  not 
taken  for  railroad  purposes;  for  it  matters 
not  how  much  greater  the  benefits  may  have 
been  than  the  damages,  defendant  could  not 
have  had  the  excess  set  off  against  the  value 
of  the  land  actually  taken,  for  that  would  be 
paying  for  the  land  taken  with  benefits  to 
the  remainder  not  taken,  while  the  land  taken 
could  only  be  paid  for  In  money.  Section  21, 
art.  2,  State  Constitution.  Moreover,  defend- 
ant could  only  have  the  benefits  to  the  land 
not  taken  deducted  from  the  amount  of  dam- 
ages to  that  portion  by  reason  of  the  con- 
struction of  the  road  through  the  tract  Au- 
thorities supra.  And,  as  it  was  not  shown 
by  plaintiff  that  the  land  was  damaged,  there 
was  nothing  from  which  to  deduct  any  bene- 
fits; bence  the  result  was  practically  the 
same,  In  so  far  as  defendant  Is  concerned,  as 
if  the  question  as  to  damages  and  benefits 
bad  been  submitted  to  and  passed  upon  by 
tbe  Jury,  and  they  had  found  that  the  bene- 
fits were  In  excess  of  tbe  damages  to  the 
land. 

Nor  do  we  think  the  court  erred  in  fixing 
the  time  at  which  the  value  of  the  land  was 
to  be  d'termlned  as  of  the  defendant's  entry 
thereon.  The  contract  sued  on  was  entered 
into  on  December  30,  1891.  Defendant  had 
theretofore  taken  possession  of  the  strip  of 
land  and  bridge  abutments,  and  had  partially 
constructed  lt>  roadbed,  and  a  temporary  In- 
Jnnctlon  was  then  pending  restraining  de- 
fendant from  proceeding  with  tbe  work.  By 
the  terms  of  the  contract  the  restraining  or- 
der was  removed,  and  defendant's  possession, 
which  was  theretofore  unlawful,  legalized. 
So  that  tbe  rule  to  the  effect  that  the  time  for 


fixing  the  value  of  the  land  taken  is  tbe  date 
of  its  appropriation  as  in  condemnation  cases 
Is  not  applicable  to  a  case  where  possession 
is  taken  under  contract.  In  C,  M.  &  St. 
Paul  Ky.  Co.  V.  Randolph  Townslte  Co.,  103 
Mo.  451,  15  S.  W.  437,  It  Is  said:  "It  Is  very 
clear  from  the  terms  of  tbe  constitution, 
from  reason  and  authority,  that  no  appropria- 
tion of  the  land  or  permanent  right  to  its  use 
could  be  effected,  except  either  by  condemna- 
tion or  contract  •  •  »  There  is  nothing 
in  the  evidence  tending  in  the  remotest  de- 
gree to  prove  that  plaintiff  entered  upon  the 
land  in  tbe  fall  of  1886  under  any  agreement 
with  the  owners  that  the  right  to  the  ease- 
ment should  vest  at  that  date,  or  that  the 
payment  of  compensation  should  be  postponed 
to  a  subsequent  day.  There  was  no  agree- 
ment of  any  kind  shown.  Then  plaintiff  ac- 
quired no  right  to  the  land  in  1886  under  any 
contract.  The  evidence  did  not  show  that 
the  owners  of  the  land  ever  gave  permission 
to  enter  thereon.  •  *  •  The  question  does 
not  arise  in  this  case  whether  plaintiff  could 
deny  a  taking  at  any  time  between  the  entry 
and  assessment,  and  Is  not  considered  or  de- 
termined." Ragan  v.  Kansas  City  &  S.  E. 
R.  Co.,  Ill  Mo.  456,  20  S.  W.  234,  was  an  ac- 
tion for  damages  for  the  appropriation  by 
the  defendant  of  a  strip  of  plaintlfTs  land  for 
the  right  of  way  for  a  railroad,  and  It  was 
held  that  the  value  of  the  land  should  be  as- 
sessed as  of  the  time  when  the  defendant  en- 
tered upon  tbe  land,  graded  the  railroad,  and 
laid  its  tracks:  The  defendant  took  posses- 
sion and  laid  its  track  through  the  premises 
in  1887.  The  court  instructed  tbe  Jury  as 
follows:  "You  are  Instructed  that  the  dam- 
ages are  to  be  fixed  as  of  tbe  date  that  the 
defendant,  the  Kansas  City  &  Southeastern 
Railroad  Company,  took  possession  of  the 
lots  in  controversy.  In  1887,  and  not  of  any 
other  date."  The  court,  in  speaking  of'  this 
Instruction,  through  Gantt  J.,  said:  "This 
Instruction  properly  required  the  damages  to 
be  assessed  as  of  the  time  of  taking  and  ap- 
propriating the  land.  In  this  case,  that  time 
was  when  defendant  entered  and  graded  the 
roadbed  and  laid  its  tracks,  and  it  should  be 
held  tor  the  damages  it  then  caused.  It 
most  follow  that  the  trial  court  did  not  err 
in  confining  the  testimony  as  to  the  value  of 
the  land  taken  to  the  time  indicated,  nor  in 
likewise  Instructing  the  Jury." 

For  these  considerations,  the  Judgment 
should  be  affirmed,  and  it  is  so  ordered.  All 
of  this  division  concur. 

On  Rehearing. 

Defendant  presents  motion  for  rehearing 
in  this  case,  assigning  several  grounds  there- 
for. Among  others,  it  is  said  counsel  for  ap- 
pellant submitted  tbe  proposition  that,  either 
In  a  condemnation  case  or  in  a  suit  by  the 
owner  for  the  value  of  his  land  taken  for 
railroad  purposes,  the  value  of  the  land  can 
be  paid  for  either  in  money  or  in  benefits  to 
tbe  remainder  of  tbe  land  not  taken,  bnt 
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tbat  tniB  court  overlooked  tbe  authorltlea 
presented  on  tbat  proposition,  and  bolds  tbat 
under  tbe  constitution  the  land  can  only  be 
paid  for  In  money.  It  requires  but  an  Impar- 
tial glance  at  the  opinion  to  show  that  we 
did  not  overlook  the  authorities  presented. 
Nor  does  the  opinion  announce  that  as  a  rule 
the  value  of  lands  taken  or  condemned  for 
railroad  purposes  may  not  In  such  a  proceed- 
ing, or  hi  an  action  by  the  owner  of  the  land 
for  the  value  of  the  land  taken  and  damages 
to  tbe  remainder  of  tbe  tract,  the  benefits  to 
tbe  land.  Including  that  taken,  cannot,  be  de- 
ducted from  the  damages  allowed,  but  espe- 
cially recognized  it,  and  differentiates  the 
case  at  bar  from  that  line  of  cases,  in  that 
In  this  case  the  land  was  appropriated  by  de- 
fendant under  an  agreement  In  writing  with 
plaintiff  by  tbe  terms  of  which  he  was  to  be 
"allowed  and  paid  the  value  of  tbe  bridge 
abutments  on  his  said  land,  as  well  as  for 
the  land  taken,"  which  means  paid  in  mon- 
ey, and  nothing  else;  and  if  It  was  otherwise 
Intended  by  the  parties  to  tbe  contract,  and 
that  the  benefit  to  the  tract  by  reason  of  the 
construction  of  the  road  was  to  b^  deducted 
from  the  value  of  the  land  actually  taken, 
and  damages  to  tbe  remainder  of  the  tract, 
whether  such  damages  were  claimed  or  not. 
It  is  defendant's  misfortune  that  it  is  not  so 
specified  in  tbe  contract.  In  the  absence  <ff 
which  It  must  be  presumed  that  no  such 
agreement  was  made.  When  defendant  ap- 
proprltited  the  land  to  railroad  purposes  by 
and  with  the  written  consent'of  plaintiff,  the 
law  implied  a  promise  by  It  that  It  would 
pay  plaintiff  therefor  Its  reasonable  value; 
and,  while  plaintiff  in  this  action  not  only 
sued  for  the  value  of  the  laud  taken,  bnt  also 
for  damages  by  reason  thereof  to  the  entire 
tract,  he  abandoned  the  claim  for  damages  at 
tbe, trial,  as  he  bad  the  right  to  do,  and  of- 
fered no  evidence  on  that  feature  of  the  case, 
and  we  are  at  a  loss  to  know  how  benefits 
could  be  deducted  from  damages  not  claimed. 
Suppose,  instead  of  leaving  the  question  as  to 
tbe  value  of  the  land  taken  to  be  thereafter 
agreed  upon  between  the  parties,  they  had 
agreed  upon  the  price  to  be  paid  for  it,  and 
In  default  of  its  payment  plaintiff  bad  sued 
defendant  for  the  purchase  price;  would  It 
be  contended  that  defendant  in  such  suit 
could  have  had  deducted  any  benefits  that 
the  entire  tract  may  have  sustained  by  reason, 
of  the  construction  of  the  road  from  the 
amount  of  the  purchase  money?  We  appre- 
hend not.  There  Is  no  difference  in  principle 
between  the  supposed  case  and  the  one  at 
bar.  The  one  is  an  Implied  promise  to  pay 
the  reasonable  value  of  the  land  taken  under 
contract,  while  the  other  is  an  express  prom- 
ise to  do  so;  and  in  either  case  to  allow  bene- 
fits to  the  land  not  taken  to  be  deducted  from 
the  value  of  the  land  taken,  when  no  dam- 
ages are  claimed  by  reason  of  the  construc- 
tion of  the  road,  would  In  effect  be  paying 
for  the  land  taken  in  benefits,  while  under 
the  contract  it  la  to  be  paid  for  In  money, 


and  in  violation  of  section  21.  art.  2,  of  th~ 
Constitution.  Of  all  the  decisions  of  th- 
court  cited  by  defendant  as  sustainlns  i'-^ 
contention,  not  one  of  them  is  bottomed  npo- 
a  contract  for  the  takhig  and  approprlatj.>r 
of  land  for  railroad  or  other  public  purpose; 
as  Is  this  case,  and  therefore  do  not  core: 
the  question  under  consideration. 

It  is  said  by  counsel  for  defendant  tbat  tb« 
contract  Is  no  stronger  than  the  Oonstitutloix 
which  cannot  be  held  to  require  the  paym^t: 
In  money  for  land  taken  for  public  ase.  Our 
answer  to  this  contention  Is  that  tbe  law  of 
tbe  land  guaranties  every  citizen  tbe  r:gb: 
to  contract,  and  that  Is  just  what  plaint:' 
and  defendant  did  In  this  case,  and  nothics 
more. 

It  Is  true  that  It  was  incorrectly  stated  Is 
the  opinion  that  the  defendant  was  to  In5t> 
tute  condemnation  proceedings  for   tbe   pur- 
pose of  condemning  the  land  not  later  th.i3 
April  15,   1892,   Instead   of  not   before    t^ia: 
time,  and  in  that  respect  the  opinion  will  be 
modified.    The  contract  does  not,   however, 
provide,  as  asserted  by  defendant,  that  the 
condemnation  proceedings  should  not  be  be- 
gun nntil  after  the  15th  day  of  April,  1S9-1 
but  does  provide  that  such  condemnation  pro- 
ceedings  should   not  be  begun   until   after 
that   date    without   further   effort    to    agree 
with  the  plaintiff  as  to  the  value  of  bis  lau<l 
and  bridge  abutments.    It  was  contemplatoil 
by  the  contract  that  the  condemnation  pro- 
ceedings should  be  begun  Immediately  after 
April  15,   1892,   In  any  event,  and,   further, 
that  they  should  be  begun  forthwith  after 
making  of  the  contract,  provided  the  plain- 
tiff should  have  returned  to  Jackson  countv. 
Mo.,  so  as  to  be  able  to  give  the  matter  his 
personal    attention.     Tbe    defendant    could 
have  Instituted  these  condemnation  proceed- 
ings, as  provided  by  the  contract,  at  any  time 
after  April  16,  1892,  and  without  even  mak- 
ing   any    further   effort   to    agree    with   the 
plaintiff  as  to  compensation;  but  It  steadily 
declined  and  refused  to  do  so  until  the  plain- 
tiff was  finally  compelled,  after  waiting  more 
than  six  years,  to  file  this  suit  on  September 
13.  1898. 

Tbe   motion    for    rehearing    Is    overmled. 
All  of  this  division  concur. 


STATE  ▼.  BIAT. 

(Supreme  Court  of  Mlssonpi,   Division   No.  2. 
Feb.  3,  1903.) 

CRIMINAL  LAW  —  HOMICIDE!  —  CHANGE  OP 
VENUE— LOCAL  PREJUDICB-^URORS— PANEL 
—COMPLETION  BY  JODGB— STATUTES— APPLI- 
CATION —  SPECIAL  JURY  —  EVIDBNCB  —  WIT- 
NESS—CROSS-EXAMINATION  —  INSTRUCTIONS 
—  MANSLAUGHTER  —  REASONABLE  DOUBT  - 
DRUNKENNESS  —  VERDICT  —  DISQUALIFICA- 
TION OF  JURORS-REVIEW— HARMLESS  ER- 
ROR. 

1.  Where  an  application  for  a  chance  of  ven- 
ue for  local  prejudice  was  supported  and  np- 
posed  by  an  equal  number  of  witnesses,  the 
discretion  of  the  trial  court  in  OTerruIins  ttie 
application  will  not  be  disturbed  on  ap|>eal. 

2.  Rev.  St.  {  STSS,  provides  for  the  dra\ring 
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of  a  Jarr  panel  from  the  wheel,  and  section 
3797  declares  that,  when  a  jury  for  the  trial 
ot  a  case  cannot  be  made  up  from  the  regular 
IMinel,  the  jud{;e  may  deliver  to  the  proper  offi- 
cer a  list  of  jurors  sufficient  to  complete  the 
panel.  Held,  that  where  a  panel  of  47  jurors 
had  been  drawn  from  the  wheel  for  a  criminal 
<-nse,  and  from  such  panel  only  10  competent 
jurors  were  secured,  the  court  was  justifaed  in 
making  out  a  list  of  jurors  sufflcieut  to  com- 
plete the  panel,  without  drawing  more  names 
from  the  wheel. 

3.  That  a  jury  summoned  to  try  a  criminal 
case  was  a  special  jury,  as  distinguished  from 
a  regular  one,  did  not  render  Bev.  St.  J  3T97, 
Authorising  the  judge  before  whom  the  case  is 
pending  to  deliver  to  the  proper  officer  a  list 
of  jurors  sufficient  to  complete  the  panel,  when 
the  jury  could  not  be  obtained  from  the  regu- 
lar panel,  inapplicable  to  the  proceeding. 

4.  Rer.  St  1886,  f  3795,  providing  for  the 
drawing  of  jurors  by  the  clerk  of  the  county 
court  in  the  presence  of  a  judge,  by  drawiug 
the  names  of  jurors  from  the.*  jury  wheel  or 
box,  etc.,  is  directory  only. 

6.  Where  a  witness  for  the  prosecution  stated 
on  cross-examination  that  she  did  not  feel  very 
friendly  toward  defendant,  it  was  not  error  to 
sustain  an  objection  to  a  question  as  to  wheth- 
«r  it  was  not  witness'  desire  to  see  defendant 
convicted. 

6.  In  a  prosecution  for  homicide,  it  was  not 
error  for  the  court,  in  ruling  on  an  objection 
to  a  question,  to  announce  from  the  bench,  in 
the  presence  of  the  jury,  that  the  question  was 
in  respect  to  an  immaterial  matter. 

7.  Where  deceased  was  unarmed  when  shot, 
and  was  making  uo  demonstration  evincing  a 
purpose  to  aRsault  defendant,  and  the  only 
provocation  defendant  had  for  shooting  him 
was  that  deceased,  a  short  time  previous,  had 
said,  in  relation  to  an  epithet  applied  to  him 
by  defendant,  that  defendant  was  "a  damned 
liar,"  etc.,  and  there  was  no  evidence  that  the 
homicide  was  the  result  of  a  sudden  quarrel, 
the  court  did  not  err  in  refusing  to  instruct  on 
manslaughter. 

8.  In  a  prosecution  for  homicide,  a  requested 
instruction  that  if  the  jury  believed  defendant 
guiity  of  murder,  but  entertained  "a  doubt"  as 
to  the  degree,  they  should  give  the  defendant 
the  benefit  of  that  doubt,  and  find  him  guilty 
of  murder  in  the  second  degree,  was  properly 
refused,  for  failure  to  limit  the  "doubt"  to  a 
"reasonable"  doubt. 

0.  The  punishment  for  murder  in  the  first 
degree  bemg  fixed  by  statute,  it  was  proper 
for  the  court  to  instruct  that,  if  the  jury  fouud 
defendant  guilty  of  murder  in  that  degree,  they 
would  simply  so  state,  as  they  were  charged 
with  no  respoDsibility  with  respect  to  the  puu- 
ishment. 

10.  In  a  prosecution  for  homicide,  an  instruc- 
tion that  it  was  immaterial  whether  defendant 
was  drinking  or  intoxicated  at  the  time,  as 
drunkenness  neither  excuses  nor  afFects  the 
crime,  was  not  prejudicial,  as  justifying  the 
jury  in  inferring  that  defendant  was  attempting 
to  excuse  or  palliate  his  crime  by  pretending 
drunkenness,  though  there  was  no  evidence  on 
which  to  base  the  instruction. 

11.  In  a  prosecution  for  homicide,  a  finding 
on  conflicting  evidence  that  charges  of  preju- 
dice against  jurors  had  not  been  proven  will  not 
be  disturbed  on  appeal. 

12.  In  a  prosecution  for  homicide,  evidence 
hel4  to  justify  a  conviction  of  murder  in  the 
first  degree. 

Appeal  from  Criminal  Court,  Buchanan 
County;    Benj.  J.  Casteel,  Judge. 

Charles  May  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

From  a  conviction  of  murder  In  the  first 
degree  for  having  shot  to  death  with  a  pis- 


tol, at  Buchanan  county,  on  the  27th  day 
of  December,  1900,  one  John  B.  Martin,  de- 
fendant appeals.  The  cause  was  here  on 
a  former  appeal.  168  Mo.  122,  67  S.  W.  566. 
The  shooting  occurred  at  the  house  of  Peter 
Jones,  at  night,  when  there  was  a  dance  In 
progress  there.  Jones  was  a  fanner,  and 
the  grown  sons  and  daughters  of  himself 
and  wife,  of  whom  there  were  several,  to- 
gether with  a  number  of  neighboring  young 
people,  were  in  attendance  upon  the  occa- 
sion. Defendant  was  In  the  service  of  Jones 
as  a  farm  band  at  that  time.  Whisky  seems 
to  have  been  freely  used,  but  no  one  was 
Intoxicated.  May,  the  defendant,  was  act- 
ing as  floor  manager,  and  about  11  o'clock 
a  square  dance  with  six  or  eight  couples  on 
the  floor  was  In  progress.  Engaged  in  the 
dance  was  the  deceased,  John  Robert  Mar- 
tin, who  was  dancing  with  a  Miss  Bettie 
Simmons  as  his  partner.  A  certain  figure 
in  the  dance  was  called,  in  which  Martin 
and  bis  partner  should  have  taken  part,  but 
did  not  do  so,  but  remained  standing  in  their 
place  upon  the  floor.  No  notice  apparently 
was  taken  of  It,  and  no  disturbance  made  by 
Martin.  Very  soon  thereafter  May,  who  had 
been  calling  the  dance,  walked  over  to  Mar- 
tin and  said  something  to  him.  Miss  Sim- 
mons testified  that  she  did  not  hear  exactly 
what  deceased  said,  but  that  deceased  re- 
plied to  defendant  that  he  did  not  say  that 
May  had  slighted  him  in  any  way  in  the 
dance,  but  that  he  (deceased)  bad  slighted 
himself  by  not  dancing  at  the  proper  time. 
When  the  defendant  turned  and  started 
away  from  deceased,  he  was  heard  to  say, 
if  Martin  said  he  (defendant)  had  slighted 
him,  he  was  a  "damned  liar."  The  deceas- 
ed, in  reply  to  this  remark,  said  that  defend- 
ant was  a  liar.  The  defendant,  at  this  re- 
mark by  deceased,  became  angry,  if  not  al- 
ready so,  and  signaled  the  music  to  stop, 
which  was  done.  He  then  at  once  started 
toward  deceased,  at  the  same  time  remark- 
ing he  "did  not  allow  any  damned  man  to 
call  him  a  liar."  Two  of  the  Jones  boys 
and  a  man  named  Gantt  ran  and  grabbed 
May,  and  Babe  Martin,  a  brother  of  Robert 
Martin,  stepped  over  by  the  side  of  and  in 
front  of  the  deceased,  and  said  to  him  to 
be  quiet  and  not  have  any  trouble.  The  evi- 
dence shows  the  deceased  stood  there  by 
his  brother,  and  did  not  try  to  assault  the 
defendant,  but  did  make  some  offensive  re- 
marks directed  to  the  defendant.  The  de- 
ceased was  unarmed,  and  stood  most  of  the 
time  Just  where  he  had  been  standing  when 
the  trouble  commenced.  The  Jones  boys 
and  others  attempted  to  hold  the  defendant, 
and  Mrs.  Jones  came  in  and  asked  him  to 
desist,  and  she  testifies  he  said  be  would. 
Just  about  this  time  the  defendant,  being 
eight  or  ten  feet  from  the  deceased,  said 
to  the  deceased  that  he  would  get  him 
(meaning  the  deceased)  in  the  morning.  Mrs. 
Jones  about  this  time  left  the  room,  and, 
while  her  sons  were  still  trying  to  hold  the 
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defendant,  be  pulled  a  pistol  from  bis  rigbt 
bip  pocket,  and,  placing  it  under  the  arm 
of  one  of  the  Jones  boys,  wbo  was  in  front 
of  and  between  tbe  defendant  and  tbe  de- 
ceased, fired  at  Jobn  Robert  Martin;  tbe 
ball  striking  bim  in  tbe  front  of  tbe  fore- 
bead,  above  tbe  eye,  and  entering  tbe  brain. 
Tbe  deceased  fell  unconscious,  and  never 
afterwards  spoke,  dying  tbe  next  day  about 
3  o'clock.  Wben  the  shot  was  flred,  tbe 
Jones  boys  released  May  and  sougbt  safety 
,  for  themselves.  Babe  Martin,  a  brother  of 
Jobn  Robert  Martin,  tbe  deceased,  stood  by 
tbe  side  of  bim  wben  be  was  shot  Tbe 
evidence  is  somewhat  conflicting  as  to  wbo 
fired  tbe  second  shot,  whether  Babe  Martin 
fired  it  at  May,  or  tbe  defendant  fired  it  at 
Babe  Martin;  but  tbe  preponderance  of  tbe 
testimony  shows  that  there  was  a  little 
p^use  between  tbe  first  and  second  shots. 
Several  witnesses  testify  that  May  fired  tbe 
second  shot  at  Babe  Martin.  One  or  two 
testify  that  Babe  Martin  fired  tbe  second 
shot  at  tbe  defendant  But,  anyway,  tbe 
firing  began  again,  and  Babe  Martin  and  the 
defendant  fired  six  or  eight  shots  at  each 
other,  resulting  in  tbe  defendant  being 
wotmded  in  tbe  left  shoulder  and  one  of  bis 
bands,  and  one  McGee,  a  looker-on,  being 
shot  through  the  ear,  and  slightly,  but  not 
seriously,  wounded.  While  tbe  firing  was 
going  on,  tbe  defendant  backed  into  an  ad- 
joining room,  and  soon  passed  into  a  hall 
and  out  of  the  bouse,  and,  as  far  as  tbe 
evidence  discloses,  was  not  seen  again  until 
tbe  next  evening,  about  sunset,  when  he  re- 
turned to  Jones'  bouse,  and  old  Mr.  Jones 
and  one  of  bis  sons  took  the  defendant  to 
St.  Joseph,  where  he  was  delivered  to  tbe 
authorities  and  his  wounds  were  dressed. 

The  court,  over  the  objection  and  excep- 
tion of  defendant,  instructed  tbe  Jury  as 
follows: 

"(X)  The  court  Instructs  tbe  Jury  that  the 
indictment  In  this  case  was  filed  on  tbe  5tb 
day  of  March,  1901,  and  charges  tbe  de- 
fendant with  murder  in  the  first  degree. 
Under  tbe  evidence  adduced,  however,  it 
will  be  necessary  for  you  to  determine.  In 
the  event  you  find  the  defendant  guilty  of 
any  offense,  whether  he  should  be  convicted 
of  the  specific  offense  charged  hi  the  indict- 
ment, or  for  murder  in  the  second  degree. 
Murder  in  the  first  degree  is  tbe  killing  of  a 
human  being  willfully,  deliberately,  pre- 
medltatedly,  and  with  malice  aforethought 
Murder  in  the  second  degree  has  all  tbe  ele- 
ments of  murder  In  tbe  first  degree  except 
that  of  deliberation.  'Willfully,'  as  used  in 
these  instructions,  means  intentionally;  that 
Is,  not  accidentally.  Therefore,  if  tbe  de- 
fendant Intended  to  kill,  such  killing  la  will- 
ful. In  tbe  absence  of  qualifying  facts  and 
circumstances,  tbe  law  presumes  that  a  per- 
son Intends  the  ordinary  and  probable  re- 
sult of  bis  acts.  If  you  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  that 
the  defendant  witb  a  pistol  shot  John  Robert 


Martin  in  a  vital  part  and  killed  him,  yon 
will  find  that  tbe  defendant  intended  to 
kill  bim,  unless  tbe  facts  and  circumstances 
given  in  evidence  show  to  tbe  .contrary. 
'Deliberately,'  means  in  a  cool  state  of  tbe 
blood;  that  is,  not  in  a  heated  state  of  tbe 
blood,  caused  by  a  lawful  provocation.  It 
does  not  mean  brooded  over,  considered,  or 
reflected  upon  for  a  week,  a  day,  or  an  boor; 
but  it  means  an  intent  to  kill,  executed  by 
a  party  not  under  the  Influence  of  violent 
passion  suddenly  aroused  by  some  lawful 
provocation,  but  in  tbe  furtherance  of  a 
formed  design,  to  gratify  a  feeling  of  re- 
venge, or  to  accomplish  some  other  unlaw- 
ful purpose.  'Premeditatedly'  means  thought 
of  beforehand  for  any  length  of  time,  bow- 
ever  short  'Malice,'  as  used  in  these  in- 
structions, dofs  not  mean  mere  spite,  iU 
will,  or  dislike,  as  It  is  ordinarily  under- 
stood; but  it  means  that  condition  of  the 
mind  which  prompts  one  person  to  take  the 
life  of  another  without  Just  cause  or  Justifi- 
cation, and  It  signifies  a  state  of  disposition 
which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief.  'Malice 
aforethought'  means  that  tbe  act  was  done 
with  malice  and  premeditation.  Keeping  in 
view  the  foregoing  definitions  as  a  basis,  the 
court  submits  to  you  the  further  following 
instructions,   to  wit: 

"(1)  The  court  instructs  tbe  Jury  that  the 
defendant  is  presumed  to  be  Innocent  (rf 
any  offense,  and  this  presumption  continues 
throughout  tbe  case,  until  overcome  by  evi- 
dence showing  bim  guilty  beyond  a  rea- 
sonable doubt,  and,  if  you  have  a  reasona- 
ble doubt  of  the  defendant's  guilt,  you  must 
acquit  him;  but  such  doubt  to  Justify  an 
acquittal,  must  be  a  substantial  doubt  found- 
ed on  tbe  evidence,  and  not  a  mere  possibil- 
ity of  defendant's  innocence. 

"(2)  If  you  believe  and  flnd  from  the  evi- 
dence that,  at  the  county  of  Buchanan  and 
state  of  Missouri,  at  any  time  prior  to  tbe 
day  on  which  the  indictment  was  filed,  tbe 
defendant,  Charles  May,  in  the  manner  and 
by  tbe  means'  specified  in  tbe  indictment, 
shot  and  wounded  the  deceased,  Jobn  Robert 
Martin,  and  shall  further  believe  and  find 
from  tbe  evidence  that  such  shooting  was 
done  willfully,  deliberately,  premeditatedly, 
and  witb  malice  aforethought,  and  shall  fur- 
ther believe  and  find  from  the  evidence  that 
within  one  year  and  a  day  thereafter,  and 
before  tbe  filing  of  the  indictment  In  tbia 
case,  the  deceased,  Jobn  Robert  Martin,  at 
the  county  of  Buchanan  aforesaid,  died  in 
consequence  of  such  shooting  and  wounding 
done  by  tbe  defendant,  you  will  flnd  the  de- 
fendant guilty  of  murder  in  tbe  first  degree. 

"(3)  He  wbo  willfully— that  is,  intention- 
ally—uses upon  another  at  some  vital  part 
a  deadly  weapon,  as  a  loaded  firearm,  mast, 
In  tbe  absence  of  qualifying  facts,  be  pre- 
sumed to  know  that  tbe  effect  Is  likely  to  be 
death,  and,  knowing  this,  must  be  presumed 
to  intend  death,  which  la  the  probable  and 
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ordinary  consequences  of  Bncta  an  act;  and, 
If  sucb  deadly  weapon  la  used  without  just 
cause  or  provocation,  be  must  t>e  presumed 
to  do  It  wickedly  or  from  a  bad  bearL  If. 
therefore,  the  Jury  believe  that  defendant 
took  the  life  of  John  Robert  Martin  by  shoot- 
ing him  la  a  vital  part,  with  a  revolver  loaded 
with  gunpowder  and  leaden  bullets,  with  a 
manifest  design  to  use  such  weapon  upon  him, 
and  with  sufficient  time  to  deliberate  and 
fully  form  the  conscious  purpose  to  kill,  and 
without  sufficient  reason,  or  eanse,  or  ex- 
tenuation, then  such  killing  is  murder  In  the 
first  degree;  and,  while  it  devolves  upon 
the  state  to  prove  willfulness,  deliberation, 
premeditation,  and  malice  aforethought  (all 
of  which  are  necessary  to  constitute  murder 
in  the  first  degree),  yet  these  need  not  be 
proved  by  direct  evidence,  but  may  be  de- 
duced from  all  the  facts  and  circumstances 
attending  the  killing;  and.  If  the  Jury  can 
satisfactorily  and  reasonably  infer  their  ex- 
istence from  all  the  evidence,  they  will  be 
warranted  In  finding  the  defendant  guilty 
of  murder  In  the  first  degree. 

"(4)  If  you  believe  and  find  from  the  evi- 
dence that,  within  the  time  and  at  the  place 
specified  in  the  preceding  instruction  No.  2, 
the  defendant.  In  the  manner  and'  by  the 
means  specified  in  the  indictment,  shot  and 
wounded  the  deceased,  John  Robert  Martin, 
and  shall  further  believe  that  such  shoot- 
ing and  wounding  was  done  willfully,  pre- 
meditatedly,  and  with  malice  aforethought, 
but  without  deliberation,  and  you  shall  fur- 
ther believe  and  find  from  the  evidence  that, 
within  one  year  and  a  day  thereafter,  and 
before  the  filing  of  the  Indictment,  the  de- 
ceased, John  Robert  Martin,  died  from  the 
effects  of  such  shooting  and  wounding  at  ihe 
county  aforesaid,  you  will  find  the  defendant 
guilty  of  murder  in  the  second  degree. 

"(5)  If  the  jury  believe  from  the  evidence 
that  the  defendant,  Charles  May,  intentionally 
killed  John  Robert  Martin  by  shooting  tilm 
In  the  head  with  a  pistol,  and  that  such  pistol 
was  a  deadly  weapon,  then  the  law  pre- 
Bumes  that  such  killing  was  murder  in  the 
second  degree.  In  the  absence  of  evidence  to 
the  contrary. 

"(G)  Although  you  may  believe  from  the 
evidence  that  the  defendant,  Charles  May, 
assaulted  and  killed  John  Robert  Martin,  yet, 
if  you  stiall  further  believe  from  the  evi- 
dence that  such  killing  was  done  in  self- 
defense,  as  hereinafter  defined,  then  you  will 
acquit  the  defendant.  On  the  question  of 
self-defense,  you  are  instructed  that  if,  at 
the  time  the  defendant,  Charles  May,  as- 
saulted and  killed  John  Robert  Martin,  he, 
the  defendant,  Charles  May,  bad  reasonable 
cause  to  apprehend  a  design  on  the  part  of 
John  Robert  Martin,  or  ills  brother.  Babe 
Martin,  to  take  his  life,  or  to  do  him  some 
great  personal  Injury,  and  that  there  was 
reasonable  cause  for  him  to  apprehend  Imme- 
diate danger  of  such  design  being  accom- 
plished, and  that,  to  avert  sucb  apprehended 


danger,  he  shot  John  Robert  Martin,  and 
that,  at  the  time  of  shooting,  he  bad  rea- 
sonable cause  to  believe  and  did  believe  that 
It  was  necessary  for  him  to  shoot  to  protect 
himself  from  sucb  apprehended  danger,  you 
will  acquit  the  defendant  on  the  ground  of 
self-defense.  It  is  not  necessary  that  the 
danger  should  have  been  actual  or  real,  or 
that  the  danger  should  have  been  impending 
and  about  to  fall.  All  that  is  necessary  is 
that  the  defendant,  Charles  May,  had  cause 
to  believe  and  did  believe  those  facts.  On 
the  other  hand,  it  la  not  enough  that  the 
defendant,  Charles  May,  should  have '  so 
believed.  He  must  have  bad  reasonable 
cause  for  so  believing.  Whether  or  not  he 
had  reasonable  cause  for  so  believing  is  for 
you  to  determine,  under  all  the  facts  and 
circumstances  given  in  evidence.  If  you 
shall  believe  from  the  evidence  that  the  de- 
fendant, Charles  May,  did  not  bare  reasona- 
ble cause  to  so  believe,  you  cannot  acquit  him 
on  the  ground  of  self-defense,  although  you 
may  believe  that  the  defendant  really  thought 
be  was  In  danger. 

"(7)  The  court  instructs  the  Jury  that  the 
Indictment  In  this  case  Is  a  mere  formal 
charge,  and  is  no  evidence  whatever  of  de- 
fendant's'guilt. 

"(8)  The  court  instructs  the  Jury  that  the 
defendant  is  a  competent  witness  in  his  own 
behalf,  and  you  should  consider  his  testi- 
mony In  connection  with  the  other  evidence 
given  on  the  trial.  In  determining  what 
weight  you  will  give  ti>  defendant's  testi- 
mony, you  may  take  into  consideration  the 
fact  that  he  is  the  defendant  on  trial,  and 
interested  In  the  result  of  the  prosecution. 

"(0)  The  jury  are  instructed  that  they  are 
the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  given  to  their 
testimony,  and  in  determining  such  credibil- 
ity and  weight  you  will  take  into  considera- 
tion the  character  of  the  witness,  his  or  her 
manner  on  the  witness  stand,  his  or  her 
relation  to  or  feeling  toward  the  defendant  or 
the  prosecuting  witness,  the  probability  or 
improbability  of  the  witness'  statements,  the 
opportunity  ttiat  the  witness  had.  for  ascer- 
taining the  facts  to  which  he  or  she  has  tes- 
tified, together  with  all  the  other  facts  and 
circumstances  detailed  in  evidence;  and,  if 
you  believe  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact  in  the 
case,  you  are  at  liberty  to  reject  any  por- 
tion or  all  of  such  witness'  testimony. 

"(10)  If  you  find  the  defendant  guilty  of 
murder  in  the  first  degree,  you  will  simply 
so  state  in  your  verdict,  as  you  are  charged 
with  no  responsibility  with  respect  to  the 
punishment  for  murder  in  the  first  degree. 
If  you  find  the  defendant  guilty  of  murder  In 
the  second  degree,  you  will  state  In  your 
verdict  and  assess  his  punishment  at  im- 
prisonment In  the  state  penitentiary  for  any 
term  not  less  than  ten  years. 

"(11)  It  is  immaterial  in  this  case  whether 
the  defendant  was  drinking  or  intoxicated  at 
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the  time  of  the  homicide  spoken  of  in  the 
evidence,  as  dmnkennesa  neither  excuses, 
palliates,  nor  affects  a  crime." 

The  record  discloses  that  defendant  then 
asked  the  court  to  instruct  for  manslaughter, 
which  it  declined  to  do.  He  then  asked  the 
court  to  give  the  following  instruction:  "If 
the  Jury  believe,  from  the  evidence,  the  de- 
fendant to  be  guilty  of  either  degree  of  mur- 
der, but  entertain  a  doubt  as  to  the  degree, 
you  should  give  the  defendant  the  benefit  of 
the  doubt,  and  find  him  guilty  of  murder  in 
the  second  degree."  The  defendant  also  re- 
quested the  court  to  instruct  the  Jury  upon 
all  the  law  of  the  case;  and,  the  court  re- 
fusing to  further  instruct,  the  defendant  ex- 
cepted to  Its  refusal  to  instruct  for  man- 
slaughter, to  give  the  instruction  asked  by 
blm,  and  to  the  refusal  of  the  court  to  further 
Instruct  the  Jury  upon  the  law  of  the  case. 

Jas.  M.  Wilson  and  Thos.  B.  Allen,  for 
appellant.  The  Attorney  General,  Sam  B. 
Jeffries,  and  Jerry  M.  Jeffries,  for  the  State. 

BURGESS,  J.  (after  stating  the  facts).  1. 
The  first  question  presented  for  our  consid- 
eration on  this  appeal  is  with  respect  to  the 
action  of  the  trial  court  In  overruling  defend- 
ant's application  for  a  change  of  venue, 
which  he  claims  was  error.  The  application 
was  bottomed  upon  the  ground  of  the  preju- 
dice of  the  inhabitants  of  the  counties  of 
Buchanan  and  Platte  to  such  an  extent  that 
defendant  could  not  have  a  fair  trial  in  ei- 
ther of  said  counties,  and  was  supported  by 
the  affidavit  of  the  defendant  and  two  cred- 
ible witnesses.  Besides,  a  number  of  wit- 
nesses testified  without  objection.  In  support 
of  the  motion,  to  facts  which  tended  to  sus- 
tain it,  while  equally  as  many.  If  not  more, 
Including  several  witnesses  Introduced  by 
the  defendant,  testified  to  the  contrary,  and 
to  facts  which  tended  to  show  that  defend- 
ant could  get  a  fair  trial  In  the  county  of 
Buchanan.  Whether  or  not  a  change  of  ven- 
ue shall  be  granted  rests  so  much  in  the  dis- 
cretion of  the  trial  court  that  the  Supreme 
Court  will  not  Interfere,  in  the  absence  of  a 
showing  that  such  discretion  was  universally 
exercised.  State  v.  Thompson,  141  Mo.  408, 
42  8.  W.  949;  State  v.  Albright,  144  Mo. 
038,  46  S.  W.  620.  And,  the  court  having 
found  as  a  fact  that  defendant  could  get  a 
fair  trial  in  the  county  of  Buchanan,  that 
finding  will  not,  under  the  circumstances,  be 
disturbed.  State  v.  Tettaton,  159  Mo.  354, 
60  S.  W.  743. 

2.  It  appears  from  the  record  that  on  the 
8th  day  of  July,  1902,  the  court,  on  the  mo- 
tion of  defendant,  ordered  a  special  venire 
returnable  July  14th,  and  47  names  were  by 
the  county  clerk,  under  the  supervision  of 
the  Judge  of  the  court,  drawn  from  the  wheel, 
and  said  Jurors,  or  so  many  of  them  as  could 
he  found  by  the  sheriff,  were  examined  upon 
their  voir  dire,  and  only  10  of  -  them  were 
found  to  be  qualified,  whereupon  the  court 


announced  that  be  woidd  select  the  names  of 
the  remaining  Jurors  to  be  summoned,  whes 
the  defendant  requested  the  court  to  pro- 
cure the  remaining  numba  of  the  47  Juron 
by  drawing  them  from  the  wheel  until  the 
entire  number  should  be  found  qualifiedL  an<i 
protested  against  the  court  selecting  the 
names  In  any  other  manner.  The  said  re- 
quest of  defendant  was  refused,  and  defend- 
ant saved  his  exceptions.  Thereupon  t* 
court  made  out  a  list  of  names  of  persons  tt< 
be  summoned  as  Jurors,  maUng  hla  own  se- 
lection of  names  without  drawing  the  same 
from  the  wheel,  and  gave  the  list  so  made  u; 
to  the  sheriff  to  be  returned  Into  court  The 
panel  of  47  Jurors  being  completed  frona  tb« 
list  summoned  by  the  sheriff  as  aforesaid,  tbt 
list  was  presented  to  defendant's  attorneys 
on  July  15th,  In  order  that  they  might  com- 
plete their  challenge;  and  thereupon  defend- 
ant filed  his  motion  to  quash  the  paneL  for 
the  reason  "that  said  Jurors,  all  but  ten  there- 
of, have  not  been  selected  by  their  names 
having  been  drawn  from  the  wheel  by  the 
county  clerk  In  the  presence  of  the  court,  as 
the  law  provides,  but  their  names  have  l>een 
selected  by  the  court  and  handed  to  ttf 
sheriff,  and  by  him  stunmoned."  Said  mo- 
tion to  quash  was  overruled,  and  defendant 
again  excepted. 

Defendant  claims  that  the  panel  of  47  Ju- 
rors was  Improperly  selected  by  the  court, 
and  that  their  names  should  have  been  drawn 
from  the  wheel,  as  provided  by  section  3792. 
3793,  3794,  and  3796,  Rev.  St.  1899.  Section 
3795,  supra,  reads  as  follows:  "Whenever 
any  circuit  court  or  court  having  Jurisdiction 
of  felony  cases  desires  a  panel  of  Jurors,  or 
any  part  thereof,  said  court,  or  In  vacation, 
the  Judge  thereof,  shall,  except  as  hereinafter 
provided,  so  order,  and  shall  designate  In 
said  order  the  number  of  Jurors  desireJ, 
whereupon  the  clerk  of  the  county  court,  so 
situated  as  to  be  xmable  to  see  the  names 
on  such  card,  and  In  the  presence  of  tlio 
Judge  of  any  court  to  which  this  article  may 
apply,  shall  draw  that  number  of  cards  from 
the  wheel  or  box;  a  list  of  the  names  »> 
drawn  shall  be  made  and  preserved  by  the 
clerk  of  the  county  court,  and  a  certified 
copy  of  the  same  shall  by  said  cl^k  of  tlie 
county  court  be  delivered  to  the  clerk  of  the 
court  for  which  the  Jurors  were  drawn,  who 
shall  issue  a  venire  for  said  Jurors  and  de- 
liver the  same  to  the  sheriff  or  other  proper 
ofllcer  of  the  court."  Section  3797  provider 
that,  "when  a  Jury  for  the  trial  of  a  cause 
cannot  be  made  up  from  the  regular  panel, 
the  Judge  of  the  court  before  whom  the 
cause  Is  pending  may  make  out  and  deliver 
to  the  proper  officer  a  list  of  Jurors  sufficient 
to  complete  the  panel,  but  such  extra  Jurors 
shall  be  summoned  only  for  the  trial  of  that 
particular  case."  Now,  when  it  was  ascer 
tained  that  there  were  only  10  competent 
Jurors  of  the  47  whose  names  were  drawn 
from  the  wheel,  the  court  did  Just  what  be 
was  authorhsed  to  do  by  section  3797,  supm. 
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-in  case  a  jury  for  the  trial  of  a  canse  could 
not  be  made  up  from  the  regular  panel;  that 
la,  he  made  out  and  delivered  to  the  proper 
ofilcer  a  list  of  jurors  sulHcient  to  complete 
the  panel  of  47.  The  fact  that  the  jury  or- 
dered was  a  special  Jury,  as  contradistin- 
guished from  a  regular  one,  does  not,  we 
think,  render  that  section  of  the  statute  Inap- 
plicable in  the  case  at  bar;  but  it  should  be 
given  a  more  liberal  construction,  and  held 
to  apply  alilce  to  both  regular  and  special 
juries,  for  such  was  the  evident  purpose  of 
the  Legislature.  There  Is  no  reason  why  it 
should  be  otherwise,  because  such  is  the 
spirit  of  the  statute  and  In  accordance  witb 
the  practice  in  the  circuit  and  criminal  courts 
■of  this  state.  Moreover  "the  statute  regulat- 
ing the  summoning  of  jurors  has  always  been 
-construed  merely  as  directory."  State  v.  Al- 
bright, 144  Mo.  638,  46  S.  W.  620;  Samuels 
V.  State,  3  Mo.  68;  State  v.  Pitta,  58  Mo.  556; 
State  V.  Jones,  61  Mo.  232;  State  v.  Knight, 
61  Mo.  373;  State  v.  Williams,  136  Mo.  307, 
38  S.  W.  75,  and  cases  cited. 

3.  It  is  bisisted  that  error  was  committed 
In  the  refusal  by  the  court  to  allow  defend- 
ant to  fully  cross-examine  Mrs.  Kate  Brown, 
a  witness  for  the  state,  as  to  her  desire  to  see 
defendant  convicted,  and  ruling  tn  the  hear- 
ing of  the  jury  that  such  an  Investigation 
was  an  immaterial  matter.  This  witness  had 
already  stated  on  her  cross-examination  that 
she  did  not  feel  very  friendly  toward  defend- 
aut,  and  as  to  whether  she  had  been  or  was 
tben  anxious  to  see  him  punished  could  have 
added  nothing  to  the  force  of  that  expression. 
It  Is  not  practicable  by  any  general  rule  to 
flx  an  exact  limit  which  should  govern  the 
admission  of  such  evidence,  and  necessarily 
It  must  be  left  In  a  large  measure  to  the  dis- 
cretion of  the  trial  court.  In  this  instance 
■we  are  not  prepared  to  say  that  the  court 
went  beyond  the  legitimate  margin  in  its  rul- 
ing under  discussion.  The  testimony  of  the 
wllnesB  showed  that  she  was  prejudiced 
Against  the  defendant,  and  whether  or  not 
she  desired  to  see  him  punished  was  Imma- 
terial. But  in  any  event  the  court  was  not 
gnllty  of  any  impropriety  in  announcing  from 
the  bench  and  In  the  presence  of  the  jury 
that  the  Interrogatory  propounded  to  the 
witness  was  with  respect  to  an  immaterial 
matter;  for  It  would  be  utterly  Impracticable 
for  a  trial  court  to  have  the  jury  retire  when- 
ever it  should  become  necessary  to  rule  upon 
a  question  as  to  the  admission  or  exclusion  of 
evidence. 

4.  Nor  do  we  think  the  court  erred  tn  re- 
fusing to  instruct  npon  manslaughter  In  the 
fourth  or  any  other  degree.  There  was  no 
evidence  to  warrant  such  an  inatruction.  As 
holding  otherwise,  however,  defendant  re- 
lies upon  the  case  of  State  ▼.  Berkley,  92  Mo. 
41,  4  S.  W.  24,  In  which  It  is  said  that  the 
evidence  t^ds  to  show  that  the  killing  was 
the  result  of  a  sodden  quarrel,  which  furnish- 
ed a  basis  for  an  instruction  for  a  lower 
grade  of  homicide  than  murder  in  the  second 


degree.  But  the  facta  connected  with  the 
homicide  In  that  case  are  not  stated  in  the 
opinion,  and  we  must  conclude  that  the  evi- 
dence adduced  jnetifled  such  an  instruction. 
But  In  the  case  at  bar  the  evidence  does  not 
show  that  the  homicide  was  the  result  of  a 
sudden  quarrel,  or  that  there  was  any  rea- 
sonable or  lawful  provocation  therefor.  De- 
ceased was  unarmed  when  shot,  and  was 
making  no  demonstration  whatever  evincing 
a  purpose  to  assault  defendant,  but  was 
standing  still;  and  the  only  provocation  that 
defendant  had  for  shooting  him  was  that  de- 
ceased had,  a  short  time  before  he  was  killed, 
said.  In  relation  to  an  epithet  applied  to  him 
by  defendant,  that  "you  are  a  damned  liar," 
that  "you  are  another  one,"  which  was 
neither  reasonable  nor  lawful  provocation  for 
the  homicide.  In  State  v.  Wilson,  98  Mo. 
440,  11  S.  W.  985,  it  is  said:  In  homicide, 
an  Intent  to  kill  la  an  essential  element  to 
make  the  offense  murder  in  the  first  or 
second  degree,  and  so  the  court  Instructed  the 
jury  in  this  case.  State  v.  Oassert,  66  Mo.  352: 
State  V.  Peak,  85  Mo.  191.  Murder  In  the  sec- 
ond degree,  however.  Includes  not  only  homi- 
cides with  intent  to  kill  in  the  heat  of  passion 
caused  by  a  provocation  short  of  lawful 
provocation,  but  that  would  naturally  excite 
such  heat,  but  also  all  those  cases  of  murder 
at  common  law  not  declared  by  statute  to  be 
marder  In  the  first  degree  or  manslaughter. 
In  which  class  is  included  cases  where  the 
act  done  Is  malicious  and  manifestly  danger- 
ous to  human  life,  and  does  produce  death, 
although  the  intent  may  have  been  only  to 
do  great  bodily  harm.  In  such  cases  the  law 
presimiea  the  intent  to  kill.  State  ▼.  O'Hara, 
92  Mo.  60,  4  8.  W.  422;  State  v.  Wieners,  66 
Mo.  13;  Wharton's  Crim.  Law  (8th  Ed.)  { 
388.  The  heat  of  passion  that  will  take  away 
the  malice  from  the  act  thus  manifestly 
dangerous  to  human  life,  and  reduce  the  of- 
fense to  manslaughter,  must  be  caused  by 
lawful  provocation;  and,  as  we  have  sera, 
there  was  no  such  provocation  in  this  case. 

6.  Defendant  claims  that  the  court  erred 
In  refusing  to  Instruct  the  jury  that  if  they 
believed  the  defendant  guilty  of  murder,  but 
entertained  a  doubt  as  to  the  degree,  they 
should  give  the  defendant  the  benefit  of  the 
doubt,  and  find  him  guilty  of  murder  in  the 
second  degree.  This  contention  is  substan- 
tially in  the  language  of  the  instruction  asked 
by  defendant  upon  this  theory  of  the  case. 
It  will  be  observed  that  the  contention  is  that 
the  instruction,  although  omitting  the  word 
"reasonable"  before  the  word  "doubt,"  should 
have  been  given.  19  Am.  &  Eng.  Ency.  of 
Law,  1079,  is  relied  upon  In  support  of  this 
position.  But  the  rule  which  is,  in  effect, 
announced  in  that  work,  is  that  such  a  doubt. 
In  order  that  a  defendant  may  have  the 
benefit  of  it  and  be  convicted  of  the  lower  of 
two  t.ades  of  the  same  offense,  must  be  a 
reasonable  doubt,  and  not  simply  a  "doubt" 
which  applies  as  well  to  one  kind  of  doubt  as 
another.     The  same  rule   is  announced   hi 


Digitized  by 


Google 


924 


72  SOUTHWB8TEBN  REPORTBB. 


CM3L 


Blashfleld  on  Inatructlons  to  Juries,  f  306; 
that  Is,  to  entitle  the  defendant  to  the  benefit 
of  a  doubt  as  to  the  lower  of  the  grades  of 
the  offense  charged  in  the  Indictment,  the 
doubt  must  be  a  reasonable  doubt  in  the 
minds  of  the  Jury  as  to  the  degree  of  the 
offense  which  the  defendant  has  committed. 
Stout  V.  State,  90  Ind.  12,  is  another  authority 
relied  upon  by  defendant,  in  which  the  same 
rule  is  announced;  that  Is,  that  when  there 
Is  a  doubt  in  which  of  two  or  more  degrees 
of  an  offense  of  which  the  defendant  on  trial 
Is  guilty.  In  order  to  entitle  him  to  a  con- 
viction of  the  lower  degree,  the  doubt  must 
be  a  reasonable  one— that  is,  a  substantial 
doubt  State  t.  Anderson,  86  Mo.  309,  Is  an- 
other case  relied  upon  by  defendant  In  that 
case  an  instruction  was  given  on  the  part 
of  the  state  which  told  the  Jury:  "If  yon 
belleTe,  from  all  the  evidence  in  the  case, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants are  guilty  of  murder  in  the  first  degree 
or  second  degree,  as  these  offenses  have  been 
defined  in  these  instructions,  but  have  a  doubt 
as  to  the  degree  of  offense  of  which  the  defend- 
ants are  gniUty,"  the  Jury  will  give  them  the 
benefit  of  such  doubt,  and  find  them  guilty 
of  the  less  offense,  was  held  not  to  be  er- 
roneoua  In  speaking  of  this  instruction  the 
court  said:  "It  Is  objected  to  the  first  of  the 
above  instructions  that  it  permitted  a  con- 
viction for  murder  in  the  second  degree,  if 
the  Jury,  believing  them  guilty  of  murder, 
had  a  doubt  as  to  the  degree  of  murder  of 
which  they  were  guilty.  If  the  evidence  sat- 
isfied the  Jury,  beyond  a  reasonable  doubt, 
the  defendants  intentionally  and  maliciously 
killed  Rea,  and  the  only  doubt  they  bad  was 
whether  it  was  done  with  the  deliberation 
necessary  to  constitute  the  homicide  murder 
in  the  first  degree;  but,  having  none  what- 
ever that  it  was  committed  with  the  pre- 
meditation, which  made  the  crime  murder  in 
the  second  degree,  it  was  their  duty,  as  the 
court  Instructed,  to  find  them  guilty  of  the 
latter  crime.  Can  it  be  that  It  was  the 
duty  of  the  Jury,  so  believing  from  the  evi- 
dence, to  acquit  the  defendants?  Certainly 
not"  In  Humbree  v.  State,  81  Ala.  67,  1 
South.  548,  the  only  exception  raised  by  the 
record  was  the  refusal  of  the  court  to  instruct 
the  Jury  that,  if  there  was  "any  doubt"  as  to 
whether  the  offense  was  committed  within  12 
months  before  the  commencement  of  the 
prosecution,  they  must  acquit.  The  court 
observed:  "A  doubt  which  demands  an  ac- 
quittal must  be  a  reasonable  doubt.  •  »  * 
A  possible  or  speculative  doubt  is  not  suifl- 
dent.  The  charge  is  mlslending  by  reason  of 
falling  to  distinguish  the  degree  of  doubt,  and 
was  properly  refused."  So,  in  the  case  of 
Watson  V.  State,  83  Ala.  60,  8  South.  441, 
the  trial  court  at  the  request  of  the  defendant 
charged  the  Jury  in  effect  that  any  doubt 
arising  out  of  the  evidence  requires  the  Jury 
to  acquit  The  Supreme  Court  said:  "It  is 
only  a  reasonable  doubt  of  a  defendant's  guilt 
which  entitles  him  to  an  acquittal,  not  a  pos- 


sible, speculative,  or  imaginary  doubt,  as  im- 
plied by  this  charge,  which  for  this  reaaon 
was  misleading."  So,  with  respect  to  tbe 
word  "doubt"  used  in  the  instruction  nnd^ 
consideration.  It  has  such  a  variety  of  mean- 
ings, speculative  and  imaginary,  that  it  -vrna 
misleading,  and  by  no  means  a  sabstltote  for 
the  words  "substantial  doubt"  which  have  a 
well-understood  meaning,  and  whicb  must 
exist  In  the  mhids  of  the  Jury  aa  to  tbe  gollt 
of  the  defendant  on  trial  hi  any  criminal  case 
before  they  can  find  him  not  guilty.  The 
taistruction  was  misleading,  and  property  re- 
fused. 

But  the  instruction  was  property  lefoaed, 
we  think,  for  the  further  reasons  that  the 
court   Instructed  the   Jury   very   fully    apon 
murder  In  the  first  and  second  degrees,  self- 
defense,  and  reasonable  doubt  as  to  defends 
ant's  guilt;  and  the  conclusion  la  IrreslBtible 
from  their  verdict  that  they  found  from  tbe 
evidence,    and    that    beyond    a    reasonable 
doubt,   that  the  killing   was  done  willfully, 
deliberately,   premedltatedly,   and  with    mal- 
ice   aforethought,    and    therefore    defendant 
guilty  of  murder  in  the  first  degree,  other- 
wise they  could  but  have  found  him  gnllty. 
If  at  all,  of  murder  in  the  second  degree.    It 
is  illogical  to  say  that  a  person  may  be  gnOty 
of  two  grades  of  an  offense  in  the  same  case, 
where  the  Ingredients  of  the  grades  are  so 
ditCerent  as  in  murder  in  the  first  and  second 
degree,  in  the  first  of  which  tbe  UlUns  mast 
be  done  with  deliberation,  in  the  other  with- 
out deliberation,  but  with  malice  and  pre- 
meditation.    Then  If  the  Jory  believe  him 
guilty  beyond  a  reasonable  doubt,  and  are 
authorized  under  the  instmctlona  to  find  him 
guilty  of  either  degree  of  which  the  evidence 
shows  'him  to  be  guilty   (and  they   cannot 
convict  unless  they  so  find),  it  does  seem  to 
us  that  there  Is  no  reason  why  an  Instmctlon 
telling  them  that  If  they  have  a  reasonable 
doubt  as  to  which  of  two  degrees  of  the  of- 
fense the  defendant  Is  guilty,  they  will  give 
him  the  benefit  of  the  doubt  and  find  him 
guilty  of  the  lower  grade,  for  the  very  ob- 
vious reason  that  if  they  have  a  reasonable 
doubt  as  to  his  guilt  of  either  grade  of  tbe 
offense,    they   are   bound    to    find   him    not 
guilty  of  that  grade,  and  to  find  him  guilty 
of  the  other  grade,  if  satisfled  of  his  guilt  as 
to  that    A  verdict  of  guilty  upon  one  grade 
of  the  offense  is  In  effect  a  finding  that  he 
is  not  guilty  of  the  other.    In  short  a  per- 
son  cannot  be  guilty  beyond  a  reasonable 
doubt  of  two  grades  of  the  same  offense — ^for 
Instance,  murder  In  the  first  and  second  de- 
grees—for the  line  of  demarcation  between  the 
two  grades  Is  well  defined,  as  by  the  Instruc- 
tions In  this  case;    that  Is,  the  homicide.  In 
order  to  constitute  murder  in  the  first  de- 
gree, must  be  committed  with  deliberation, 
in  the  second  degree  without  deliberation, 
but  with   malice  and  premedltaQon.     There 
is,  therefore,  under  such  circumstances,  no 
necessity  for  an  instruction,  and  no  error  In 
the  refusal  of  one,  to  the  effect  that  if  the 
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Jury  belieTe  the  defendant  guilty,  tmt  enter- 
tain a  reasonable  doubt  aa  to  which  of  the 
errades  of  the  offense  he  la  gnilty,  th^  will 
fSive  him  the  benefit  of  the  donbt  and  find 
him  guilty  of  the  lower  grade  of  the  offense; 
for  they  can  only  convict  him  of  that  grade, 
If  either,  of  which  they  may  believe  him 
iruilty  beyond  a  reasonable  doubt,  which  is 
Inconsistent  with  the  idea  of  the  existence 
In  the  minds  of  the  Jury  of  a  reasonable 
donbt  with  respect  to  Uie  grade  of  offense  of 
'Which  defendant  la  guilty,  for  it  mast  fol- 
low that,  if  the  defendant  is  guUty  of  one 
grade  of  the  offense,  he  is  not  of  the  other, 
and,  if  they  entertain  a  reasonable  doubt  of 
IilB  guilt  of  either  grade,  they  cannot  convict 
of  that  grade. 

6.  It  is  contended  that  instruction  No.  10 
Is  erroneous,  in  that  it  told  the  Jury  that, 
"if  you  find  the  defendant  guilty  of  murder 
tn  the  first  degree,  you  will  simply  so  state, 
as  you  are  charged  with  no  responsibility 
"With  respect  to  the  pnnislunent  for  murder  in 
the  first  degree";  but  this  court  has  upon 
■everal  occasions  ruled  otherwise.  Thus,  in 
State  V.  Avery,  113  Mo.  601.  21  S.  W.  193,  It 
Is  said:  "In  cases  of  murder  in  the  first  de- 
gree, the  punishment  is  fixed  by  statute,  and 
the  Jury  trying  the  case  has  nothing  whatever 
to  do  with  It,  and  we  see  no  Impropriety  in 
the  court  so  stating  in  an  instruction  to 
them."  See,  also,  State  v.  Howard,  118  Mo. 
127,  24  S.  W.  41;  State  v.  Inks,  136  Mo.  678, 
87  S.  W.  942;  Blashfleld,  Instructions  to  Ju- 
ries, «  186. 

7.  Instruction  No.  11  Is  complained  of  on 
the  ground  that  it  told  the  Jury  that  'it  is 
immaterial  in  this  case  whether  defendant 
was  drinking  or  intoxicated  at  the  time  of  the 
homicide,  spoken  of  in'  the  evidence,  as 
drunkenness  neither  excuses,  palliates,  nor 
affects  <alme."  It  is  said,  in  the  first  place, 
that  there  was  no  evidence  upon  which  to 
bottom  it,  and,  in  the  second  place,  that  It 
was  prejudicial  to  defendant,  because  from 
It  the  Jury  inferred  tliat  defendant  was  at- 
tempting to  excuse  or  palliate  his  crime  by 
pretending  drunkenness.  Conceding  that 
there  was  not  evidence  upon  which  to  base 
the  instruction,  we  are  unable  to  see  how  de- 
fendant could  have  been  prejudiced  by  it,  or 
how  the  Jury  could  have  inferred  from  It  that 
defendant  was  attempting  to  excuse  or  pal- 
liate his  crime  by  pretending  drunkenness; 
Bor  do  we  believe  that  defendant  was  preju- 
diced by  it,  or  the  Jury  misled,  and  unless  they 
were  (nisled,  and  by  reason  thereof  convict- 
ed the  defendant  on  less  or  weaker  evidence 
than  they  otherwise  would  have  done,  we 
cannot  say  there  was  prejudicial  error. 

8.  The  verdict  of  the  Jury  is  assailed  upon 
the  ground  that  two  of  the  Jurors,  viz.,  Rog- 
ers and  Stallard,  had  prejudged  the  case  at 
the  time  they  qualified  as  Jurors.  The  evi- 
dence In  support  of  these  charges  against 
either  of  said  Jurors  and  in  rebuttal  thereto 
was  heard  and  considered  by  the  court,  and 


it  held  that  the  charges  against  them  were 
not  proven.  Under  such  circumstances  the 
finding  of  the  trial  court  will  not  be  dis- 
turbed (State  V.  Gonce,  87  Mo.  627;  State 
V.  Dusenberry,  112  Mo.  277,  20  S.  W.  461; 
State  V.  Soper,  148  Mo.  217,  49  S.  W.  1007), 
especially,  unless  a  stronger  case  than  the  one 
here  presented  comes  before  this  court. 

9.  A  final  contention  is  that  the  verdict  of 
the  Jury  is  not  supported  by  the  evidence. 
To  this  iMsltlon  we  cannot  agree,  for  the 
reason  that  the  evidence  made  out  a  clear 
case  of  murder  in  the  first  degree,  and  fully 
Justified  the  Jury  in  so  finding. 

Finding  no  reversible  error  in  the  record, 
we  afflite  the  Judgment,  and  direct  that  the 
sentence  pronounced  by  the  law  be  executed. 
All  concur. 


CITIZENS'   NAT.   BANK  OF   KANSAS 
CITY,  MO.,  V.  DONNBLL. 

(Supreme  Court  of  Misaouri.     March  4,  1903.) 

NATIONAL  BANKING  ACT— COMPOUNDINQ  IN- 
TBRBBT  —  USURIOUS  INTBRB8T  —  RBNBWAL 
NOTBS— APPLICATION  OF  PAYMBNTS— LOCUS 
PBNITENTIA— FORFBITURES. 

1.  In  renewiug  an  indebtedness,  interest  on 
an  old  note  was  compounded  every  six  months 
and  inclnded  in  the  new  note.  Beld  a  violation 
of  Rev.  St.  1889.  i  5977  (Rev.  St.  1899,  t  3711), 
providing  that  interest  shall  not  be  compound- 
ed oftener  than  ouce  a  year,  and  the  sectiou 
of  the  national  banking  act  (Rev.  St.  U.  S.  { 
6197  [U.  S.  Comp.  St.  1901,  p.  3493)),  which 
provides  that  a  national  bank  may  charge  in- 
terest at  the  rate  allowed  by  the  laws  of  the 
state  in  which  it  is  located,  and  no  more. 

2.  In  renewing  an  indebtedness,  interest  at 
the  rate  of  7  per  cent,  was  charged  on  the  in- 
terest due  en  an  old  note,  and  at  the  rate  of 
12  per  cent,  on  an  overdraft  of  defendant;  the 
total  amount  being  included  in  the  new  note. 
Held,  that  there  havuig  been  no  written  agree- 
ment between  the  parties  as  to  the  rate,  which 
in  Missouri  is  6  per  cent,  in  the  absence  of 
such  agreemeut,  the  transaction  was  usurious 
under  Rev.  St  1899,  i  3706,  providing  that  par- 
ties may  agree  in  writing  for  the  payment  of 
interest  not  exceeding  8  per  cent,  per  annum, 
and  under  the  section  of  the  national  banking 
act  (Rev.  St.  U.  S.  i  5197  [U.  S.  Comp.  St. 
1901,  p.  3498])  providing  that  a  bank  created 
under  the  act  may  charge  interest  at  the  rate 
allowed  by  the  Jaws  of  the  state  where  the 
bank  is  located,  and  no  mora. 

3.  Where  usurious  interest  on  an  old  debt  Is 
included  in  a  renewal  note,  the  fact  that  such 
note  bears  interest  at  a  legal  rate  does  not 
purge  the  transaction  of  usury. 

4.  The  fact  that  the  amount  of  defendant's 
existing  overdrafts  on  plaintiff,  together  with 
the  interest  charged  thereon,  were  from  time 
to  time  more  than  equaled  by  the  money  re- 
ceived by  him  from  plaintiff  at  the  time  his 
loans  were  increased,  furnished  no  justification 
or  excuse  for  charges  of  interest  on  such  over- 
drafts in  excess  of  the  rate  allowed  by  the 
laws  of  this  state.  • 

5.  Where  a  general  payment  Is  made  on  a 
renewal  note,  which  includes  usurious  interesi 
on  an  old  note,  it  must  be  applied  on  the  prin- 
cipal debt,  and  cannot  be  applied  on  such  usuri- 
ous interest. 

6.  The  rule  that  there  is  a  locus  penitentia 
for  a  creditor,  and  that  at  any  time  before  en- 
try of  final  judgment  it  may  consider  exctasiv* 
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interest  paid  as  paid  on  account  of  fhe  loan, 
and  60  apply  it,,  and  lessen  tlie  principal,  does 
not  apply  where  the  statute  declares  that  such 
taking  o(  usurious  interest  forfeits  the  entire 
interest,  as  provided  in  the  national  banking  act 
(Rev.  St.  U.  S.  f  5198  [U.  S.  Comp.  St.  1901, 
p.  3493]). 

7.  Where  a  renewal  note  included  the  princi- 
pal of  a  former  note,  with  usurious  interest 
thereon,  and  also  unlawful  interest  charges  on 
certain  overdrafts,  and  the  long  account  be- 
tween the  parties  was  one  continuous  transac- 
tion, the  entire  transaction  was  affected  with 
usury  from  the  time  that  any  item  thereof  be- 
came tainted,  and  subjected  the  payee  to  a  for- 
feiture of  the  entire  interest  on  the  former 
note  and  on  the  overdrafts,  under  the  section 
of  the  national  banking  act  (Rev.  St.  U.  S.  | 
5198  [U.  S.  Comp.  St.  1901,  p.  3493])  provid- 
ing that  the  charging  of  such  excessive  inter- 
est shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note  carries  with  it. 

In  Banc.  Appeal  from  Circuit  Court,  Jack> 
son  County;    E.  P.  Gates,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Kansas  City,  Mo.,  against  M.  S.  C.  Donnell. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

After  the  issues  In  this  case  were  made  up, 
the  court,  In  pursuance  of  an  agreement  be- 
tween the  parties,  did  on  the  15tb  day  of 
January,  1898,  make  an  order  referring  the 
cause  and  all  Issues  therein  to  R.  E.  Ball, 
Esq.,  an  attorney  of  the  Kansas  City  bar, 
as  referee,  to  hear  and  decide  all  the  issues 
therein,  who,  in  pursuance  of  said  order, 
beard  the  evidence,  made  a  finding  of  facts, 
and  recommended  Judgment  according  to  that 
finding.  He  found  the  facts  to  be  as  fol- 
lows: 

"This  action  is  on  a  promissory  note  for 
$20,000,  given  by  the  defendant  to  the  plain- 
tlfr,  dated  April  29,  1896,  payable  on  de- 
mand, and  bearing  Interest  at  the  rate  of  8 
per  cent,  per  annum  from  date  until  paid. 
At  the  same  time  another  note  for  the  sum' of 
$2,000  was  given  by  the  defendant  to  the 
plaintiff,  payable  on  demand,  bearing  8  per 
cent,  interest  from  date.  A  suit  on  this  sec- 
ond note  of  $2,000  is  now  pending  in  the  cir- 
cuit court  of  Carroll  county,  Mo.  The  de- 
fense asserted  In  this  suit  is  that  of  usury; 
the  execution  and  delivery  of  the  note  being 
admitted.  As  collateral  security  to  the  note 
here  sued  on,  and  to  the  $2,000  note  mention- 
ed, the  defendant  pledged  with  the  plaintiff 
three  other  notes,  secured  by  real  estate,  one 
for  $12,000,  one  for  $6,000,  and  one  for 
$10,000.  Nothing  has  been  paid  or  realized 
on  the  securities  on  account  of  Ms  indebted- 
ness, except  the  sum  of  $5,000,  received  by 
the  plaintiff  on  January  26,  1898,  from  the 
sale  of  certain  collateral  property.  The  his- 
tory of  the  IndAtedness,  for  which  the  note 
in  suit  and  the  $2,000  note  mentioned  were 
given.  Is  as  follows:  On  the  29th  day  of  Oc- 
tober, 1892,  the  plaintiff,  at  tbe  request  of  the 
defendant,  purchased  a  note  made  by  the  de- 
fendant and  Catherine  Donnell,  spoken  of  in 
the  testimony  as  the  'Mason  Note,'  paying 
therefor  the  face  of  tbe  note  and  accrued  In- 


terest up  to  that  date,  and  tbe  defendant  pay- 
ing to  tbe  plaintiff  the  amount  of  tbe  interest 
then  due,  leaving  the  defendant  indebted  to 
the  plaintiff  on  account  of  said  note,  at  that 
date,  in  the  sum  of  $15,000.  This  note  was 
overdue,  and  bad  coupon  interest  notes  at- 
tached to  it  covering  the  interest  that  accru- 
ed before  maturity.  By  its  terms  It  bore  7 
per  cent,  from  maturity.  It  was  Intended 
by  the  parties,  at  the  time  of  Its  purcbase. 
that  the  bank  should  only  take  and  hold  tbe 
note  temporarily  for  the  accommodation  of 
the  defendant;  but  time  went  on,  and  he  was 
not  able  to  pay  the  note.  In  the  meantime  be 
carried  a  bank  account  with  the  plaintiff, 
and  on  July  12,  1895,  bis  bank  account  was. 
and  had  for  some  time  prior  thereto  been, 
overdrawn  several  hundred  dollars.  At  tlut 
time  defendant,  not  being  able  to  pay  either 
his  overdraft  or  tbe  Mason  note,  and  several 
payments  of  interest  on  tbe  latter  being  in 
arrears,  arranged  with  the  plaintiff  to  give 
a  new  note,  covering  all  of  this  indebtedness 
and  securing  a  small  additional  loan.  On 
that  date  be  executed  and  delivered  to  the 
plaintiff  his  note  for  $17,500,  payable  on  de- 
mand and  bearing  Interest  at  tbe  rate  of 
7  per  cent  per  annum;  tbe  overdraft  and 
all  charges  for  Interest  on  that  and  on  tbe 
note  being  embodied  in  tbe  new  note.  On 
October  1,  1895,  he  borrowed  tbe  enm  of 
$2,500  from  the  plaintiff,  for  which  be  gave 
his  note,  payable  on  demand,  and  bearing  T 
per  cent  interest  from  date  until  paid.  Noth- 
ing further  was  done  between  the  parties 
until  AprU  29,  1896,  when  the  defendant,  be- 
ing overdrawn  at  tbe  bank  and  not  having 
paid  either  of  the  notes  mentioned,  or  any 
interest  thereon,  made  a  new  arrangement 
with  the  officers  of  tbe  plaintiff  bank  to  give 
new  notes  covering  tbe  various  debts  then 
owing  by  him,  as  evidenced  by  tbe  former 
notes  and  bis  overdrawn  bank  account. 

"According  to  the  computation  of  these 
debts  and  the  interest  as  made  at  tbe  time, 
the  amount  of  the  new  notes  given  on  April 
29,  1896,  was  as  stated:  One  note  for  $20.- 
000,  being  tbe  one  here  sued  on.  and  anoth- 
er, for  $2,000,  being  the  note  sued  on  In  the 
action  now  i)ending  in  the  circuit  court  of 
Carroll  county.  The  reason  for  taking  two 
separate  notes  was  that  the  amount  of  the 
defendant's  indebtedness,  as  claimed  by  tbe 
plaintiff,  exceeded  the  amount  for  which, 
under  tbe  national  banking  act,  the  plaintiff 
was  permitted  to  become  creditor  to  any  one 
individual,  and  the  desire  was  to  dispose  of 
tbe  surplus  $2,000  of  claimed  bidebtedness 
separately.  At  the  time  of  the  making  of 
these  two  notes,  the  defendant  received  cred- 
it on  his  Indivldaal  account  which  left  a 
small  balance  over  and  above  the  amount  of 
his  overdraft.  At  the  time  of  the  making 
of  tbe  $17,500  note,  July  12,  1895,  there  was 
included  in  this  note  the  original  Mason  note 
of  $15,000,  three  semiannual  interest  charges 
of  $525  each,  and  interest  on  the  overdue  In- 
terest from  tbe  time  It  was  due  to  the  date 
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of  tbe  note,  and  also  an  overdraft  charge 
of  $396.74,  and  an  additional  advance  cred- 
ited to  the  defendant  on  hla  Individual  ac- 
count at  the  banlc  of  $230.50.  In  making  this 
computation  It  was  agreed  that  the  semian- 
nual Interest  due  and  nnpaid  on  the  Mason 
note  should  bear  interest  from  the  date  it 
tvas  due,  and  it  was  so  computed.  This  bad 
been  agreed  to  between  the  plaintiff  and  de- 
fendant at  or  about  the  time  that  tbe  Inter- 
est was  due,  and  was  agreed  to  by  them  at 
tbe  thne  of  making  and  signing  of  the  $17,- 
5U0  note.  The  overdraft  Included  in  this 
note  of  $306.74  contained  charges  on  the  ac- 
tual amount  overdrawn  by  tbe  defendant  of 
about  1  per  cent,  a  month  for  the  whole  time 
of  the  continuance  of  tbe  overdraft  preceding 
tbe  making  of  tbe  note.  These  charges  were 
evidenced  by  interest  checks  made  out  from 
time  to  time,  and  charged  to  the  defendant's 
account,  and  returned  to  blm  on  the  bal- 
ancing of  his  pass  book,  with  other  checks 
drawn  by  him.  At  the  time  of  the  making 
of  tbe  note  sued  on  and  the  $2,000  note  men- 
tioned, to  wit,  April  29,  1896,  these  amounts 
were  arrived  at  by  computing  the  amount  at 
that  date  of  the  $17,500  note  of  July  12,  1895, 
and  $2,500  note  of  October  1,  1895,  and  an 
overdraft  of  the  defendant  on  April  29,  1896, 
of  $919.90,  together  with  a  balance  on  his 
pass  book  of  $2.42,  which  made  in  all  $22,- 
000.  The  overdraft  item  in  this  computation 
contained  charges  for  some  months  previous 
of  about  1  per  cent,  a  month  on  tbe  actual 
amount  overdrawn.  In  both  of  these  settle- 
ments of  July  12,  1895,  and  AprU  29,  1896, 
Che  parties  Intended  to,  and  did,  merge  into 
tbe  notes  then  made,  respectively,  all  of  tbe 
Indebtedness  of  the  defendant  to  tbe  plaintiff. 
On  July  12,  1895,  tbe  item  of  overdraft,  as 
riUted,  was  $596.74.  Of  this  amount  $569.- 
74  was  the  actual  overdraft,  and  the  balance 
consisted  of  charges  made  monthly  on  ac- 
count thereof.  On  AprU  29,  1896,  the  item 
of  overdraft  was  $919.90.  Of  this  amount  the 
actual  overdraft  was  $876.36,  and  the  balance 
consisted  of  tbe  monthly  charges.  In  each 
instance  tbe  whole  amount  of  tbe  note  and 
tbe  items  of  indebtedness  which  went  Into  it 
was  figured  between  the  plaintiff  and  tbe 
defendant,  and  agreed  to,  and  tbe  notes  ac- 
cordingly executed.  The  defendant  in  each 
Instance  agreed  to  the  interest  charges  and 
on  overdue  interest,  and  also  knew  of  and 
agreed  to  the  charges  made  on  his  over- 
drafts. At  the  date  of  the  two  settlements 
made,  on  which  tbe  new  notes  were  given, 
all  tbe  items  of  tbe  then  existing  indebted- 
ness of  tbe  defendant  to  the  plaintiff  were 
by  agreement  merged  together.  Taking  them 
altogether,  and  charging  Interest  per  annum, 
without  compounding,  the  rate  Is  less  than  8 
per  cent" 

CtondusloDS  of  Law. 

"Altbougta  tbe  evidence  taken  and  returned 
is  voluminous,  there  is  really  no  dispute  In 
regard  to  tbe  essential  facts  of  tbe  case. 


Tbe  controversy  all  ariaes  In  regard  to  tbe 
inferences  that  ought  to  be  drawn  from  the 
undisputed  facts  and  the  conclusions  of  law 
that  must  result  therefrom.  Tbe  Mason  npte 
only  drew  7  per  cent,  according  to  its  face. 
The  defendant  and  the  plaintiff  agreed,  when 
tbe  semiannual  Interest  on  that  note  was  not 
paid,  that  the  overdue  Interest  should  bear 
interest,  and  this  iigreement  was  consum- 
mated by  tbe  giving  of  the  subsequent  $17,- 
500  note.  This  was  done,  it  should  be  re- 
marked, in  connection  with  the  settlement  of 
tbe  overdraft  of  the  defendant  then  due.  I 
bold  that  it  was  competent  for  these  parties 
to  make  and  consummate  that  agreement 
without  violation  of  the  usury  law,  so  long 
as  tbe  amount  of  interest  computed  fell  with- 
in the  maximim)  legal  limit  of  8  per  cent. 
The  same  thing  is  true  of  tbe  agreement 
made  by  the  parties  at  the  time  of  tbe  execu- 
tion of  the  note  sued  on  in  this  case,  and  of 
tbe  $2,000  note  on  which  suit  is  pending  in 
another  court. 

"Counsel  for  both  parties  have  furnished 
me  with  able  and  exhaustive  briefs,  and  have 
argued  tbe  qusstion  arising  with  a  great  deal 
of  ability  and  ingenuity.  It  Is  contended  by 
plaintifTs  counsel  that,  both  in  tbe  making 
of  the  $17,500  note  and  of  the  two  notes  bear- 
ing date  of  April  29,  1896,  the  plaintiff  made 
a  new  loan  to  the  defendant,  and  that  these 
notes  weie  not  a  renewal  simply  of  the  pre- 
existing Indebtednesa  I  do  not  concur  in 
this  view.  I  do  not  doubt  that  tbe  officers 
of  the  plaintiff  attempted  to  put  the  trans- 
action on  that  basis,  and  did  so  In  perfect 
good  faith;  but  under  the  authorities  I  am 
satisfied  that  the  notes  in  question  were,  as 
a  matter  of  law,  simply  renewals,  on  new 
tenns  then  agreed  upon  between  the  parties, 
of  the  pre-existing  Indebtedness. 

"Counsel  for  plaintiff  also  contend  that  the 
charges  made  on  the  overdrafts  of  about  1 
per  cent,  a  month  were  not  interest  charges, 
within  the  meaning  of  tbe  usury  law,  but 
were  penalties  Imposed  on  tbe  customer  of 
the  bank  for  overdrawing  big  account.  I  do 
not  agree  to  this  contention.  I  think  that 
these  charges  were  essentially  interest  char- 
ges, and.  If  this  action  were  solely  for  a  debt 
evidenced  by  that  overdraft,  I  should  have 
no  doubt  that  the  making  of  these  charges 
would  preclude  the  plaintiff  from  collecting 
anything  but  the  actual  original  overdraft. 
But  tbe  defendant,  at  each  of  the  times  in 
question,  was  indebted  to  the  plaintiff  in 
several  forms,  by  different  notes  and  by  his 
bank  account,  and  in  my  judgment  the  merg- 
ing of  these  different  debts  Into  one,  the 
agreement  to  the  charges  of  Interest  made, 
one  with  reference  to  the  other,  all  had  tbe 
effect  in  law  of  mingling  the  debts  and  char- 
ges, so  that  the  real  inquiry  should  properly 
be  whether,  on  the  whole  indebtedness,  the 
defendant  had  agreed  by  the  note  in  suit  to 
pay  a  greater  amount  of  interest  than  it  was 
lawful  for  the  plaintiff  to  charge.  This  he 
did  not  do.    The  agreement  of  the  defendant 
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to  pay  Interest  on  the  orerdue  Interest  on 
the  several  notes  made,  preceding  the  mak- 
ing of  the  one  In  suit,  was  lawful,  and  when 
that  was  consummated  by  the  signing  of  a 
new  note  It  was  a  good  consideration  for  the 
new  indulgence  thereby  obtained. 

"It  seems  to  me  that  the  only  question  in 
this  case  is  the  effect  on  the  note  in  suit 
of  the  charge  made  by  the  defendant  of  a 
usurious  rate  of  Interest  on  the  overdraft 
which  formed  an  Item  of  both  the  $17,500 
note  and  of  the  computation  of  the  debt  for 
which  this  suit  Is  brought.  I  think,  beyond 
any  doubt,  that  those  charges,  taken  in  and 
of  themselves,  were  usurious;  but  the  over- 
draft In  each  Instance  formed  a  very  small 
part  of  the  consideration  of  the  note.  The 
law  of  forfeiture,  according  to  all  of  the  au- 
thorities, should  be  strictly  construed;  and 
when  these  parties,  by  mutual  agreement, 
merged  all  these  debts  into  one,  and  when 
tbe  total  effect  of  that  merger  fails  to  show 
in  toto  an  illegal  agreement  under  tbe  usury 
act,  my  opinion  is  that  the  law  has  not  been 
violated,  and  that  the  gn^ave  result  of  impos- 
ing a  penalty  of  forfeiting  all  interest  on  all 
the  Items  that  entered  into  that  note  should 
not  be  visited  on  the  plaintiff.  It  seems  clear 
to  me,  from  all  the  authorities,  by  reason  of 
the  merger  of  these  debts  In  the  way  stated, 
that  there  should  be  no  forfeiture  at  all; 
bat.  If  any  forfeiture  should  be  had,  it  should 
only  be  of  all  interest  charges  on  the  over- 
drafts that  entered  Into  the  note  In  suit 

'*The  point  Is  made  that  def^dant's  an- 
swer does  not  adequately  plead  usury,  in  that 
it  does  speclflcally  aver  tbe  amount  of  usury 
charged  and  that  entered  Into  this  specific 
note,  and  that  the  proof  also  falls  to  dis- 
close definitely  the  amount  alleged  to  be 
usurious.  I  think  there  Is  a  great  deal  of 
force  in  this  objection,  bat  I  have  preferred 
to  base  my  conclusion  on  the  broader  grounds 
stated.  I  fliid  the  Issues  in  the  case  for  the 
plaintiff,  and  recommend  Judgment  on  the 
note  for  $20,000,  with  8  per  cent,  interest 
from  April  29,  1886,  to  the  date  of  the  ren- 
dition of  the  Judgment,  after  crediting  the 
payment  of  $6,000  on  January  25,  1898." 

And  thereafter,  within  four  days  from  the 
time  of  the  filing  of  said  report  and  testi- 
mony, to  wit,  on  May  18,  1888,  the  defend- 
ant filed  his  motion  to  re-refer  said  cause  to 
the  rrferee,  which  was  overruled.  In  due 
time  defendant  filed  exceptions  to  tbe  ref- 
eree's report,  assigning  numerous  grounds 
therefor  which  are  unnecessary  to  set  forth. 
And  thereafter,  to  wit,  on  July  2,  1898,  the 
same  being  during  the  April  term  of  said 
court,  A.  D.  1808,  the  court  overruled  the  mo- 
tion of  defendant  to  re-refer  said  cause,  and 
also  overruled  defendant's  exceptions  to  the 
report  of  the  referee  and  entered  a  Judgment 
In  favor  of  plaintiff,  to  which  action,  orders, 
and  rulings  of  the  court  the  defendant  at  the 
time  excepted  and  still  excepts.  And  there- 
upon a  Judgmott  was  given  and  entered  here- 
in, as  follows,  tc  wit: 


"Now  on  this  day  comes  plaintiff  herpi- 
the  Citizens'  National  Bank  of  Kansas  (Stry. 
Missouri,   by   its   attorneys,   Warner,    D«y  ~ 
Gibson  &  McLeod,  and  comes  also  defea<l- 
aut,  M.  S.  G.  Donnell,  by  bis  attorneys,  B.  S. 
Oamett  and  W.  O.  Forsee,  and  the   moti-=-3 
of  said  defendant  to  re-refer  this  case,  h^rv- 
tofore  filed  herein,  coming  on  for   heariT3- 
the  same  is  by  the  court  taken  np,   hear-'J. 
and  duly  considered;   and  after  argument  of 
counsel  and  due  deliberation  the  court  over- 
rules said  motion  to  re-refer  this  cause.    Axid 
tbe  exceptions  heretofore  filed  herein  by  sa.^1 
defendant  to  the  report  of  the  referee,  Hon. 
R.  E.  Ball,  coming  on  regularly  for  bearini^ 
said  exceptions  are  by  the  court  taken  m:. 
heard,  and  duly  considered,  and  after  argn- 
ment  of  counsel  thereon,  and  after  due  <3f>- 
llberatlon  the  court  overrules  said  exceptions 
to  the  report  of  the  referee,  and  each  ar>J 
every  one  thereof,  and  the  report  of  said 
referee  heretofore  filed  herein  is  by  the  court 
taken  up,  heard,  and  duly  considered,  and 
said  report  of  the  referee  in  this  cause  Is  by 
the  court  duly  and  regularly  confirmed  In  all 
respects;  and  the  court,  upon  said  report  at 
said  referee,  doth  find  all  the  Issues  herein 
for  plaintiff  and  against  defendant,  and  dotb 
further  find  that  on  April  29,  1896,  said  de- 
fendant, M.  8.  C.  Donnell,  for  value  received, 
made,  executed,  and  delivered  his  negotiable 
promissory  note  of  that  date   to    plaintifr 
herein  for  the  sum  of  twenty  thousand  dol- 
lars ($20,000),  with  Interest  thereon  from  said 
last-named  date  until  paid  at  tbe   rate  of 
eight  (8)  per  cent  per  annum;  and  the  court 
doth  further  find  that  on  January  25,  1S9S. 
after  the  commencement  of  this  suit,   said 
defendant  paid  the  plaintiff  the  sum  of  fire 
thousand  dollars  ($5,000)  on  said  note,  leav- 
ing on  said  last-named  date  a  balance  on 
said  note  from  defendant  to  plaintiff  the  sum 
of  seventeen  thousand,  seven  hundred   and 
eighty-two   «/ioo    dollars   ($17,782.04),    which 
last-named  sum,  with  Interest  thereon  at  tbe 
rate  of  eight  (8)  per  cent,  per  annum  from 
January  25,  1808,  Is  due  and  owing  from 
said   defendant   to   said   plaintiff,    together 
with  Its  costs  herein  expended  and  incurred; 
and  the  court  doth  further  find  tbat  said 
referee,  Hon.  R.  E.  Ball,  was  engaged  for 
the  period  of  ten  days  in  the  trial  and  con- 
sideration of  this  cause,  and  tbat  he  incur- 
red an  expense  of  seventy-four  dollars  and 
twenty-five    cents   ($74.25)   for   his   stenog- 
rapher to  take  the  testimony  before  blm  as 
such  referee.    Wherefore  it  is  ordered.  ad- 
Judged,  and  decreed  by  the  court  that  plain- 
tiff  herein,   the  Citizens'  National   Bank  of 
Kansas  City,  Missouri,  have  and  recover  of 
and  from  defendant  herein,  M.  S.  O.  Donnell. 
the  sum  of  eighteen  thousand,  four  hundred 
and  six  to/ioo  dollars  ($18,406.79),   together 
with  Interest  thereon  from  this  date  at  tbe 
rate  of  eight  (8)  per  cent  per  annum  until 
paid,  together  with  its  costs  herein  Incurred 
and  expended;    and  the  court  doth   further 
order,  adjudge,  and  decree  that  said  B.  E. 
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Ball,  as  referee  herein,  be,  and  Is  hereby, 
allowed  the  sum  of  one  hundred  dollars 
($100)  as  compensation  for  his  services  here- 
in, and  that  A.  P.  Batnett,  the  stenographer 
"Who  took  the  testimony  In  the  cause  before 
said  referee,  be,  and  Is  hereby,  allowed  for 
tiis  services  as  stenographer  the  sum  of 
$74.25;  and  the  clerk  of  this  court  be,  and  is 
bereby,  ordered  and  directed  to  enter  up  and 
cbarge  as  costs  in  this  cause  the  allowances 
berein  made  to  said  referee  and  stenographer, 
for  all  which  execution  shall  issue  herein." 
After  unavailing  motion  for  a  new  trial, 
defendant  appeals. 

Jolm  O.  Park,  Rozzelle  &  Walsh,  and  Ed- 
•ward  P.  Oamett,  for  appellant.  Warner, 
Dean,  McLeod  &  Holden,  for  respondent. 

BURGESS,  J.  (after  stating  the  facts). 
Sections  6197,  6198,  Rev.  St  U.  8.  [U.  a 
Comp.  St.  1901,  p.  8493],  a  part  of  the  nation- 
al bank  act,  are  as  follows: 

"Sec.  5197.  Any  association  may  take,  re- 
ceive, reserve,  and  clmrge  on  any  loan  or  dis- 
count made,  or  upon  any  note,  bill  of  ex- 
change or  other  evidence  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  state, 
territory  or  district  where  the  bank  is  locat- 
ed, and  no  more;  except  where  by  the  laws 
of  any  state  a  difFerent  rate  is  limited  for 
banks  of  issue  organized  under  state  laws, 
the   rate   so  limited   shall   be   allowed   for 
associations  organized  or  existing  in  any  such 
state  under  this  title.    Where  no  rate  is  ilxed 
by  the  laws  of  the  state,  territory,  or  dis- 
trict, the  bank  may  take,   receive,  reserve, 
or  charge  a  rate  not  exceeding  seven  per 
centum,  and  such  interest  may  be  taken  in 
advance,  reckoning  the  days  for  which  the 
note,  or  other  evidence  of  debt,  lias  to  run. 
And  the  purchase,  discount,   or  sale  of  a 
bona  flde  bill  of  exchange,  payable  at  another 
place  than  the  place  of  such  purchase,  dis- 
count, or  sale,  at  not  more  than  the  current 
rate  of  exchange  for  sight  drafts  in  addition 
to  the  interest,  sliaU  not  be  considered  as 
taking  or  receiving  a  greater  rate  of  interest. 
"Sec.  6198.  The   taking,    receiving,    reserv- 
ing, or  charging  a  rate  of  interest  greater 
than  Is  allowed  by  the  preceding  section, 
when  knowingly  done,  shall  be   deemed  a 
forfeiture  of  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon.    In  case  the  greater  rate  of  interest 
has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may 
recover  back,  in  an  action  in  the  nature  of 
an  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  tak- 
ing or  receiving  the  same;    provided  such 
action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred." 
Section  8706,  Revised  Statutes  of  1899  of 
this  state,  provides  that  creditors  shall  be 
allowed  to  receive  Interest  at  the  rate  of 
0  per  cent  per  annum,  when  no  other  rate 
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is  agreed  upon,  for  all  moneys  after  they 
become  due  and  payable,  on  written  con- 
tracts, and  .on  accounts  after  they  become 
due  and  demand  of  payment  is  made. 

Section  3706  provides  that  parties  may 
agree  In  writing  for  the  payment  of  interest, 
not  exceeding  8  per  cent,  per  annum,  on 
money  due  or  to  become  due  upon  any  con- 
tract 

Section  3711  provides  that  parties  may  con- 
tract in  writing  for  the  payment  of  interest 
upon  interest,  but  the  interest  shall  not  be 
j  compounded  oftener  than  once  in  a  year. 
I  Some  criticisms  are  made  by  defendant  on 
!  the  report  of  the  referee  with  respect  to  his 
ttnding  of  facts;  but  this  court  has  always 
treated  such  a  report  as  a  special  verdict, 
and  refused  to  Interfere  imless  there  waS  no 
substantial  evidence  to  support  it  Berthold 
V.  O'Hara,  121  Mo.  88,  25  S.  W.  845;  TJUey 
V.  Hill,  166  Mo.  232,  56  8.  W.  1091,  49  Lw 
R.  A.  823,  78  Am.  8t  Rep.  669;  Smith  v.. 
Baer,  1«6  Mo.  392,  66  8.  W.  166.  That  this. 
court  may,  if  so  inclined,  review  the  finding 
of  facts  by  the  referee  in  cases  of  ttiis  char- 
acter, and  approve  or  disapprove  it  In  Whole 
or  in  part,  is  well  settled;  but  it  does  not 
follow  tliat  it  will  do  so.  It  is  not  so,  bow- 
ever,  with  respect  to  the  circuit  court,  which 
has  the  power,  and  whose  duty  It  is,  to  re- 
view the  finding  of  facts  by  a  referee.  Smith 
V.  Baer;  Utley  v.  Hill,  supra.  But,  In  order 
to  a  better  understanding  of  the  facts  out 
of  wUch  this  litigation  grew,  it  will  not  be 
inappropriate  to  state  them  more  in  detail 
than  did  the  referee: 

On  October  29,  1882,  defendant  owed  plaln- 
tift  bank  $16,000  on  the  Mason  note.  On 
that  day  defendant  paid  (175  Interest  <m  said 
note,  at  the  rate  of  7  p«r  cent  per  annum. 
This  changed  the  semiannual  Interest  periods. 
On  June  29,  1893,  he  paid  $525  more,  in- 
terest to  that  date.  Defendant  was  unable 
to  pay  the  next  semiannual  Interest,  due  De- 
cember 29,  1893,  and  the  then  president  of. 
plaintiff,  Mr.  Seeger,  to  avoid  charging  off 
the  Mason  note  as  bad  paper,  on  June  30, 
1894,  put  in  the  cash  drawer  a  sight  draft 
on  defendant  for  $525,  in  favor  of  S.  W. 
Campbell,  cashier,  and  tliis  draft  was  carried 
as  a  cash  item  until  February  18,  1885,  when 
defendant  having  funds,  gave  plaintiff  a 
check  for  it  In  the  meantime,  on  or  about 
June  1,  1893,  defendant's  account  with  plain- 
tiff began  to  be  overdrawn.  He  says  in  his 
testimony  that  the  bank  consented  to  the 
overdraft,  and  this  Is  not  denied.  On  June 
1st  he  was  overdrawn  ^14.52,  and  on  the 
13th  he  reduced  the  overdraft  to  f473.52,  and 
on  the  22d  paid  it  But  for  interest  on  this 
overdraft  for  this  time  plaintiff  inserted 
among  defendant's  checks  a  charge  slip,  or 
check,  for  f3.14,  payable  to  "Int  or  bearer,'" 
and  signed,  "Chg.  M.  8.  C.  Donnell."  This 
charge  was  at  the  rate  of  alwut  1  per  cent, 
per  month,  and  was  the  beginning  of  a  s^ 
ries  of  transactions  of  a  similar  nature. 
From  June  30,  1893,  until  July  13,  1883,  de- 
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fendant'B  account  was  overdrawn  in  amounts 
ranging  from  $435.46  on  the  first-named  day 
to  $596.74  on  the  last  AX  the  end  of  each 
month  the  plaintiff  charged  defendant  1  p» 
cent  or  more  on  his  overdraft,  and  put  an 
interest  charge  slip  among  his  checks,  and 
added  this  charge  to  the  overdraft  This  is 
shown  clearly  by  the  general  account  kept 
by  plaintiff,  introduced  in  evidence  by  It 
The  interest  charges  on  June  29,  1895,  had 
amounted  to  $122.50.  The  principal  of  the 
overdraft  at  that  time  was  $474.24,  and  the 
defendant  had  been  overdrawn  from  July, 
1893,  until  July,  1895,  only  from  $435.40  to 
$474.24;  and  the  $122.50  represents  the  in- 
terest charged  by  plaintiff  on  $435.46  two 
years,  or  slightly  over  12  per  cent  per  an- 
num. No  demand  was  shown  to  have  been 
made  for  payment  of  the  overdraft  These 
Interest  charge  checks  were  returned  to  de- 
fendant as  vouchers.  On  July  12,  1895,  this 
indebtedness  was  renewed.  Plaintiff's  presi- 
dent Hr.  Seeger,  computed  defendant's  debt 
on  that  day  to  be  as  follows: 

Note,  116,000,  and  Intereit  7  per  cent,  from 
December  29.  U9S. 

Semiannual  Int  due  June  IS,  U94 |  S26  00 

Int  to  December  2»,  1894 18  XT 

Semiannual  Int.  due  December  29,  tt 626  00 

Int  to  June  29,1895 37  39 

Semiannual  Int.  due  June  29,  1S95 626  00 

1 1.<S0  76 
Note   16,000  00 

Amt.  due  June  29,  1895 |1(,630  7( 

Int  to  Jul7  12,  1895 42  00 

tl<.<S72  7e 
Overdraft    69<  T4 

(17.269  60 
Bal.  credit  acci 230  60 

Amt,   new  note* 117,600  00 

*This  computation  was  by  defendant  Intro- 
duced in  evidence.  It  shows  a  compounding 
of  interest  every  six  months.  In  violation  of 
Rev.  St  1889,  (  5977  (Rev.  St  1899,  i  3711), 
and  the  charge  of  interest  upon  Interest 
amounting  to  $59.93.  To  the  total  amount  of 
principal  and  compound  Interest  claimed  to 
be  due  on  the  Mason  note,  $16,672.76,  was 
added  the  overdraft  consisting  of  principal, 
$474.24,  and  1  per  cent  per  month  interest 
thereon,  amounting  to  $122.60,  and  to  this 
was  added  a  credit  on  general  accotmt  of 
$827.24,  which  eliminated  the  overdraft  and 
left  $230.50  to  be  checked  against  These 
Items  aggregated  $17,500,  and  for  this  de- 
fendant gave  his  note,  due  on  demand,  with 
7  per  cent.  Interest  from  that  date.  Plaintiff 
retained  the  Mason  note  as  "collateral  se- 
curity." The  $17,500  note  was  introduced  in 
evidence,  being  attached  to  the  papers  In  the 
Carroll  county  case.  Thus  on  July  12,  1895, 
the  $17,500  note  was  executed,  and  it  was 
composed  of: 

Tbe  principal  of  the  Maaon  note (15,000  00 

The  luurloue  Interest  calculated  therein...      1,672  n 

The  principal  of  the  overdraft 476  24 

The  uaury  charged  therein 122  60 

ind  a  email  credit  account  of 2:10  60 

(17,500  00 


So  that  deducting  the  interest  $1,672.76 
and  $122.60,  In  aU  $1,795.26,  we  have  left 
$16|704.74,  the  amount  of  the  principal  on 
July  12,  1895.  On  or  about  September  14. 
1896,  defendant  made  three  additional  notes 
for  $12,000,  $6,000,  and  $10,000,  respectively, 
due  five  years  from  date,  with  Interest  at  6 
per  cent  per  annum,  in  favor  of  W.  H.  See- 
ger, secured  by  deeds  of  trust  on  real  estate. 
Seeger  Indorsed  and  transferred  these  notef 
to  plaintiff,  and  it  Is  now  holding  them  also 
as  "collateral  security."  On  October  1.  1895, 
defendant  made  another  note  for  $2,500.  due 
on  demand,  with  7  per  cent  int^est  from 
date,  and  it  was  credited  to  defendant  on 
the  books  of  tbe  bank.  At  this  time  de- 
fendant's account  was  overdrawn  $267.30,  in- 
cluding the  usurious  interest  on  the  same, 
calculated  at  the  rate  of  1  per  cent  per 
month,  cohipounded  monthly;  and,  while  de- 
fendant was  given  credit  on  plaintiflTs  books 
for  $2,500,  his  net  credit  wss  only  that 
amount  less  the  amount  of  overdraft  and 
usury  calculated  therein;  and,  as  tlUs  usu- 
rious charge  was  taken  out  of  the  $2,500 
note,  it  Infected  the  same  with  usury  from 
Its  Inception.  Defendant  so  testifled.  and  it 
is  not  disputed.  The  $2,500  note  of  October 
1,  1895,  was  calculated  in  this  way: 

Defendant  testified  before  the  ref««e  a* 
follows:  "Mr.  Seeger  and  I  sat  down  to 
make  this  note.  We  calculated  among  our- 
selves the  amount  of  money  needed  to  pay 
taxes  with,  and  such  things,  and  figured  it 
up,  and  went  to  tbe  book  to  see  how  much  I 
was  overdrawn,  and  figured  the  thing  up,  and 
wrote  out  a  note  for  $2,500,  and  paid  my 
overdraft  out  of  it  and  gave  me  credit  of  tbe 
balance  of  the  money,  which  I  used  In  the 
payment  of  taxes  on  the  property  on  whlcb 
they  held  the  mortgage.  My  overdraft  oa 
the  Ist  of  October  was  $909.87.  On  Septem- 
ber 90,  1895,  I  was  overdrawn  then  sufilcient 
for  them  to  charge  me  $1.55  on  my  ovo'- 
draft  They  carried  it  down  and  calculated 
it  in  tbe  $909.87.  And  September  1st  my  ac- 
count was  overdrawn  $167.30.  This  wu 
figured  in  at  a  little  better  than  12  per  cent 
per  annum." 

The  referee  then  observed:  *^  think  tbe 
answers  heretofore  have  been  that  the  inters 
est  checks  that  were  put  into  these  Tarious 
notes  were  all  those  that  preceded  In  date 
the  making  of  the  note,  and  when  tbe  next 
note  was  made  they  Included  those  which 
were  between  the  date  of  the  former  note 
and  that  note.  For  instance,  they  make  a 
note  of  $2,500,  and  up  to  that  time  certain 
interest  checks  have  been  returned,  and,  as  1 
understand  bis  answers,  that  $2,500  note  in- 
cludes the  amount  of  the  original  overdraft 
and  the  interest  checks  that  up  to  that  time  | 
bad  been,  made." 

The  witness:    "Yes,  sir." 

Again,  Mr.  Fltzhugh,  president  of  plaintiff 
bank,  testifies  on  cross-examination:  "Ttt 
indebtedness  represented  In  the  deposits  was 
put  into  the  notes.    I  want  to  say,  furthtr. 
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that  tbere  waa  depoalta  made  by  Donnell 
tliat  took  care  of  the  overdrafta  Independent 
of  any  money  loaned  by  the  bank.  If  we 
placed  to  the  credit  of  Mr.  Donnell  a  note  of 
$2,500  on  October  Ist,  on  an  account  which 
stood  overdrawn  $900.67,  Donnell  would  re- 
ceive credit  for  Just  what  he  received.  The 
net  credit  would  be  the  balance.  He  had 
overdrawn  at  that  time  only  $268.  The 
checks  offered  In  evidence  might  have  been 
paid  after  the  |2,500  note  went  to  his  credit" 

Mr.  Seeger,  the  former  president,  testified: 
"No  overdraft  or  penalty  entered  into  the 
$2,500  note."  He  explains  himself,  and  shows 
that  this  penalty  did  enter  into  the  note. 
Continuing,  he  says:  "I  loaned  him  $2,500, 
and  put  the  whole  |2,500  to  bis  credit  to  take 
up  his  Indebtedness."  The  Indebtedness  re- 
ferred to,  as  shown  by  the  record,  la  hi  part 
these  usury  charges. 

Defendant  was  obliged  to  overdraw  again, 
and  from  November  2,  1805,  until  after  the 
execution  of  the  note  sued  on,  his  account 
was  overdrawn.  The  bank,  on  November 
30th,  charged  him  $1.70  interest,  and  there- 
after on  the  last  business  day  of  each  month 
charged  him  1  per  cent  or  more  upon  bis 
overdraft,  and  added  It  to  the  overdraft  as 
before.  On  April  29,  1896,  this  overdraft,  in- 
cluding excessive  Interest,  was  $010.10.  The 
officers  of  the  bank  computed  the  $17,500 
note  and  $2,700  note  from  their  respective 
dates,  with  7  per  cent  Interest,  and  added  in 
the  overdraft,  with  its  accumulated  com- 
pounded Interest,  making  the  total  $21,997.58. 
Defendant  executed  two  notes,  payable  on 
demand,  one  for  $20,000  and  the  other  for 
$2,000,  with  8  per  cent  interest  from  date. 
.  The  $20,000  note  Is  the  instrument  in  suit 
Plaintiff  eliminated  the  overdraft  and  cred- 
ited to  defendant  on  Its  books  $2.42  net.  On 
January  25,  1898,  certain  of  the  real  prop- 
erty described  In  the  deed  of  trust  securing 
In  part  the  payment  of  the  $6,000  "collateral" 
note  was  sold,  and  $5,500  was  the  net  pro- 
ceeds, and  the  defendant  notified  the  plain- 
tiff to  apply  the  fund  to  the  payment  of  the 
said  collateral  notes  for  $6,000;  but  plaintiff 
applied  it  Instead  to  payment  of  Interest  on 
the  notes  for  $22,000,  and  the  balance  on  the 
principal  of  those  notes. 

By  agreement  of  parties  a  transcript  of  the 
general  account  of  M.  S.  0.  Donnell,  as  shown 
by  the  books  of  plaintiff,  from  October  14, 
1892,  to  May  1,  1896,  was  introduced  in  evi- 
dence and  attached  to  the  report  of  the  ref- 
eree. It  shows  a  continuous  account  and 
transaction  between  plaintiff  and  defendant 
between  said  dates,  and  that  the  note  In  suit 
and  Its  antecedents  are  all  a  part  of  said  con- 
tinuous transaction.  Every  month  defend- 
ant was  charged  Interest  at  the  rate  of  1  per 
cent  per  month,  compounded  monthly,  on  the 
overdrafts,  beginning  in  June,  1893,  and  cul- 
minating AprU  29,  1896,  In  the  $20,000  note 
In  salt  and  In  the  $2,000  note  in  the  Carroll 
county  case.  These  transactions  show  the 
following: 


Tbe  Maaon  note  vpon  which  th*  Intaraat. 

waa  paid  to  Dacember  29,  1893 115,000  00 

July  12,  1896,  overdraft,  Icaa  Intareat  figured 

In  the  note  ot  $17.600 «*  24 

July  U,  1896,  net  credit  on  bank  account. . .  230  60 

October  1,  1896,  credit  b7  note  ot  that  date  1,600  00 

April  29,  189«,  principal  ot  overdraft 874  81 

AprU  29,  1896,  credit  on  account 2  43 

119,081  97 
January  28,  189S,  credit  by  proceeds  ot  col..     6,500  00 

$13,681  97 

The  balance  of  the  note  Is  interest  There 
can  be  no  question,  we  think,  as  to  the  cor- 
rectness of  defendant's  contention  that  in 
charging  him  1  per  cent,  a  month  upon  the 
overdraft  of  June,  1893,  to  July,  1895,  In  com- 
pounding semi-annually  the  interest  in  the 
Mason  note,  and  in  again  charging  defendant 
1  per  cent  a  month  on  the  overdraft  from 
November,  1895,  to  April  29,  1896,  plahitlfl 
was  guilty  of  exacting  and  reserving  usurious 
Interest  entitling  him  under  the  national 
bank  act  to  plead  as  a  bar  to  plaintUTs  re- 
covery all  Interest  carried  by  the  $22,000  of 
notes,  unless,  as  was  held  by  the  referee,  that 
the  agreement  of  the  defendant  (although 
verbal)  to  pay  interest  on  the  overdue  Inter- 
est on  the  several  notes  made,  preceding  the 
making  of  the  one  in  suit,  was  lawful,  and, 
when  that  was  consummated  by  .the  signing 
of  a  new  note.  It  was  a  good  consideration 
for  the  new  indulgence  thereby  obtained. 

It  Is,  however,  said  for  plaintiff  that  prior 
to  the  execution  of  the  note  for  $17,500  the 
plaintiff  did  not  take,  receive,- .reserve,  or 
charge  on  the  Mason  note  Interest  at  a  great- 
er rate  than  that  allowed  by  the  laws  of  the 
state  of  Missouri;  that,  this  being  true,  the 
question  whether  It  compounded  the  interest 
on  the  Mason  note  is  wholly  beside  the  case. 
It  is  conceded  that,  "if  this  were  a  con- 
tract governed  by  this  state  statute,  sr'' 
might  be  the  case;  but  we  are  concei-..  J 
now  with  the  restrictions  placed  upon  this 
bank's  powers  by  the  national  act,  and  that 
law  contains  no  prohibition  upon  the  agree- 
ment made  by  Donnell  and  tbe  bank  for 
the  computation  of  this  interest  The  law  in 
question  made  no  contract  for  interest  usuri- 
ous, unless  it  exceeded  8  per  cent,  per  aa- 
num.  The.  Mason  note,  figured  at  8  per  cent, 
from  December  29,  1803,  to  July  12,  !t895> 
would  equal  $16,843.29,  or  $170.63  more  than 
the  amount  claimed  by  the  bank."  But. we 
are  not  inclined  to  agree  to  this  contentloa; 
and  think  the  position  nnsound.  The  legal' 
rate  of  Interest  in  this  state,  by  whose  laws 
in  this  respect  the  case  is  governed,  is,  la  the 
absence  of  an  agreement  in  writing  to  pay  a 
higher  rate,  6  per  cent  (section  3706,  supra); 
and  the  fact  that  the  definition  of  usury  and 
the  penalties  Imposed  must  be  determined 
by  the  national  bank  act,  and  not  by  tbe 
law  of  this  state,  as  held  In  the  case  of  Hasel- 
tine  V.  Central  Bank  of  Springfield,  183  U.  S. 
132,  22  Sup.  (3t  50,  46  L.  Ed.  118,  is  imma- 
terial, for,  whatever  the  unlawful  interest 
charged  by  plaintiff  may  be  called,  there  is 
no  escape  from  the  conclusion  that,  when 
plaintiff  computed  tbe  Interest  on  the  Mason 
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note,  which  only  bore  Interest  at  7  per  cent, 
with  reste  on  December  29,  1894^  June  29, 
1895,  and  July  12,  1895— three  rests  In  seven 
months— It  was  guilty  of  taking,  receiving, 
reserving,  or  charging  a  greater  rate  of  In- 
terest than  Is  allowed  by  the  national  bank- 
ing act  And  therefore  the  entire  Interest 
which  the  Mason  note  "carries  with  It"  was 
forfeited,  at  the  time  It  was  computed  Into 
the  note  of  $17,500.  The  bank  had  no  right 
to  charge  any  Interest  not  allowed  by  the 
laws  of  Missouri.  The  banking  act  says  so 
in  plain  words.  The  laws  of  Missouri  did  not 
permit  the  compounding  of  the  interest  on 
the  Mason  note  oftener  than  once  a  year. 
Therefore,  when  the  bank  compounded  the 
interest  on  the  Mason  note  oftener  than  once 
a  year.  It  did  that  which  it  was  not  allow- 
ed to  do  by  the  laws  of  Missouri,  and  in  so 
doing  violated  the  national  banking  act  and 
subjected  itself  to  the  penalties  therein  pro- 
vided. 

The  record  shows  that  the  $16,000  note 
bore  Interest  at  7  per  cent  per  annum,  and 
that  notwlthstendlng  this  fact  the  interest 
was  computed  semiannually,  and  that  on  the 
29th  day  of  June,  1894,  there  was  computed 
six  months'  interest  due  thereon,  amounting 
to  $525,  and  that  interest  was  computed  on 
the  interest  then  dne,  at  the  same  rate,  to 
December  29, 1894,  amounting  to  $18.37;  that 
on  the  day  last  named  there  was  computed 
another  six  months'  instellment  of  Interest, 
amounting  to  S525,  upon  which  there  was 
computed  interest  at  the  same  rate  to  June 
20, 1895,  amoontlng  to  $37.50,  and  at  the  time 
last  named  there  was  another  installment  of 
Interest  due  on  said  note,  amounting  to  $525, 
all  of  which,  then  amounting  to  $l,03d.76, 
was  added  to  the  principal  note  of  $15,000, 
making  the  aggregate  amount  due  on  the 
day  last  named  $16,630.76,  which,  including 
interest  at  the  same  rate  for  IS  days,  amount- 
ing to  $42,  overdraft  for  $596.74,  and  bal- 
ance credit  account  of  $230.60,  amounting  to 
$17,500,  was  the  amount  of  the  new  notes. 
There  was  no  written  agreement  that  in- 
terest upon  interest  or  upon  overdrafts  was 
to  bear  any  rate  of  interest  at  all;  hence  no 
higher  rate  than  6  per  cent  cotild  have 
been  charged,  and  anything  In  excess  of  that 
was  usurious  under  section  3706. 

Section  6197,  Rev.  St  U.  S.  [U.  S.  Comp. 
St  1901,  p.  3493],  provides  that  "any  associa- 
tion may  take,  receive  and  charge  •  •  • 
interest  at  the  rate  allowed  by  the  laws  of 
the  state  •  •  •  where  the  bank  is  located 
and  no  more,"  and  we  must  look  to  its  stat- 
utes to  see  what  rate  of  interest  may  be 
charged;  for  It  Is  only  by  statutory  enact- 
ment that  Interest  can  in  any  event  be  char- 
ged and  collected.  The  national  banking  act 
restricts  national  banks  in  pbarging  inter- 
est to  the  maximum  amount  allowed  by  the 
state,  and  provides  that  they  shall  charge 
"no  more."  The  referee,  In  his  conclusions 
of  the  law  of  the  case,  said  "that  those 
charges,  taken  by  themselves,  were  usurious, 


but  the  overdraft  In  each  Instance  formed  a 
very  small  part  of  the  consideration  of  the 
notes;  that  the  law  of  forfeiture  sbonld  be 
strictly  construed,  and  when  these  parties 
by  mutual  agreement  merged  all  these  debts 
into  one,  and  when  the  total  effect  of  that 
merger  falls  to  show  in  toto  an  illegal  agree- 
ment under  the  usury  act  the  law  has  not 
been  violated;  and  that  the  grave  result  of 
Imposing  a  penalty  of  forfeiting  all  interest 
on  all  the  items  that  entered  into  that  note 
should  not  be  visited  on  the  plaintiff."  With 
respect  to  the  interest  charged  against  de- 
fendant on  overdue  Interest  he  held  that  the 
agreement  of  the  defendant  to  pay  Interest 
on  the  overdue  interest  on  the  several  notes 
made  preceding  the  making  of  the  one  In  suit 
was  lawful,  and  when  that  was  consummated 
by  the  signing  of  a  new  note  it  was  a  good 
consideration  for  the  new  indulgence  there- 
by obtained.  But  this  position  is  not  sound, 
for  It  is  well  settled  that  a  debtor  may,  at 
or  before  the  time  of  payment  direct  tte 
application,  And  that  the  creditor  mnart  apply 
it  as  directed;  but  if  the  debtor  faUs  to 
make  such  direction  when  he  might  the  cred- 
itor may  apply  it  as  he  pleases.  It  mnst 
however,  be  made  to  a  debt  that  is  due.  In 
preference  to  one  that  is  not  due.  There  la 
an  exception,  however,  to  these  general  rules, 
and  that  Is,  where  the  debt  or  part  of  it 
is  usurious,  the  creditor  cannot  in  the  ab- 
sence of  special  directions  so  to  do  from  the 
debtor,  apply  the  payment  to  usurious  in- 
terest or  to  any  debt  which  the  debtor  la  not 
bound  to  pay.  Now,  in  the  case  at  bar,  the 
usurious  Interest  was  not  paid,  but  was  car- 
ried along  by  way  of  renewal  notes. 

Defendant  challenges  the  correctness  of 
the  conclusions  of  the  referee  from  a  legal 
standpoint  and  insista  that  it  is  not  sus- 
tained by  authority.  He  contends  that  the 
referee  was  in  error  in  holding  that  sections 
6197  and  6198,  Rev.  St  U.  8.  [U.  8.  Comp.  St 
1901,  p.  8493],  are  not  to  be  construed  strictly, 
but  liberally.  In  National  Bank  v.  Dearlng. 
91  XJ.  8.,  loc.  dt  85,  28  I*  Ed.  196,  to  con- 
struing section  5198,  It  was  said:  "The  thir- 
tieth section  is  remedial,  as  well  as  penal, 
and  Is  to  be  liberally  construed  to  effect 
the  object  (Congress  had  in  view  In  enacting 
It  Ordway  et  al.  v.  Central  National  Bank 
of  Baltimore,  47  Md.  217,  28  Am.  Rep.  455." 
In  Brown's  Bx'rs  v.  National  Bank.  S  TJ.  S. 
App.  7, 1  a  O.  A.  62,  48  Fed.  271,  it  was  said: 
"The  legislative  intent  we  think,  was  to 
utterly  destroy  the  interest-bearing  capacity 
of  the  instrument  The  interdiction  of  a 
recovery  of  Interest  by  the  transgresalD*' 
bank  is  salutary,  and  full  effect  should  be 
given  It"  And  In  Blets  v.  National  Bank,  S7 
Pa.  87,  SO  Am.  Rep.  843,  In  speaking  of  the 
term  "forfeiture,"  It  was  said:  "It  will  be 
noticed  that  the  word  'forfeiture'  is  used,  yet 
the  uniform  practice  has  treated  this  not  as 
pure  penalty,  but  as  a  defense,  which  may 
be  set  up  to  the  recovery  of  lntel:«8t  The 
word  'forfeiture'  viewed  simply  a*  confer^ 
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rlner  a  right  wbicb  may  be  auerted  by  the 
defendant" 

It  iB  admitted  by  the  referee  that  the  char^ 
ges  made  by  the  plaintiff  of  a  usurious  rate 
of  interest  on  the  overdraft  which  formed  an 
Item   of  the  |17,500  note,   taken  by  them- 
selves,  were  usurloas.     But  he  says  that 
^'^vben   these  parties  by  mutual  agreement 
luerged  all  these  debts  Into  one,  and  when 
tlie  total  effect  of  that  merger  fails  to  show 
in  toto  an  illegal  agreement,    •     ♦    •    the 
law  lias  not  been  violated."    In  arriving  at 
tbat  conclusion  the  referee  must  have  pro- 
ceeded  upon  the  theory  that,   because  the 
^17,500  note  bore  7  per  cent,  only,  that  pur- 
ged the  transaction  of  usury;   but  it  is  well 
settled  that  interest  included  In   a  renewal 
note,  and'  for  which  a  separate  note  Is  exe- 
cuted, does  not  thereby  cease  to  be  Interest 
■within  Bev.  St.  TJ.  S.  f  6197  [U.  8.  Comp. 
St.   1901,  p.   3493].    In  Brown  v.   National 
Bank,  169  U.  S.  416,  18  Sup.  Gt  390,  42  L. 
Ed.  801,  it  was  held  that  "when  a  bank,  which 
-violates   section   5198,    supra,    sues   upon   a 
note,  the  debtor  may  insist  that  the  entire 
interest,  legal  and  xisurious,  included  in  the 
note  and  agreed  to  be  paid,  but  which  has 
not  been  actually  paid,  shall  be  either  credit- 
ed to  the  note  or  eliminated  from  it  and 
judgment  given  only  for  the  original  debt, 
with  Interest  at  the  legal  rate  from  the  com- 
mencement of  the  suit     •    •    •    The  for- 
feiture declared  by  the  statute  is  not  waived 
or  avoided  by  giving  a  separate  note  for  the 
interest,    or   by   giving   a   renewal   note  In 
which  is  included  the  usurious  interest    No 
matter  how  many  renewals  may  have  been 
made,  if  the  bank  has  charged  a  greater  rate 
of  interest  than  the  law  allows,  it  must,  if 
the  forfeiture  clause  of  the  statute  be  relied 
on,  and  the  matter  is  thus  brought  to  the  at- 
tention of  the  court,  lose  the  entire  interest 
which   the  note  bears  or  which  has  been 
agreed  to  be  paid.    By  no  other  construction 
of  the  statute  can  effect  be  given  to  the 
clause  forfeiting  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries, 
or  which  was  agreed  to  be  paid,  but  which 
has  not  been  actually  paid.    It  Is  said  that, 
within  the  meaning  of  the  statute,  interest  is 
paid  when  included  In  the  renewal  note,  and, 
when  suit  is  brought  upon  the  last  note,  call- 
ing for  Interest  from  its  date,  only  the  inter- 
est accniing  on  the  apparent  principal  of  that 
note  is  subject  to  forfeiture.    We  think  the 
statute  cannot  be  so  construed.     If,  within 
the  meaning  of  the  statute,  interest  is  'paid' 
simply  by  Including  It  in  the  renewal  note, 
it  would  follow  that,  as  soon  as  the  usurious 
Interest  is  included  In  a  renewal  note,  the 
borrower  or  obligor  could  sue  the  lender  or 
obligee,  and  recover  back    •    •    •    twice 
tbe  amoimt  of  the  interest  thus  paid,'  when 
be  had  not  In  fact  paid  the  debt  nor  any  part 
of  tbe  Interest  as  such.     This  cannot  be  a 
soand   Interpretation    of    the   statute.     The 
words  'in  case  the  greater  rate  of  interest 
has  been  paid,'  In  section  5198,  refer  to  in- 


terest actually  paid,  as  distinguished  from 
Interest  included  in  the  note  and  only  'agreed 
to  be  paid'  If,  for  instance,  one  executes 
his  note  to  a  national  bank  for  a  named  sum 
as  evidence  of  a  loan  to  him  of  that  amount 
to  be  paid  in  one  year  at  10  per  cent  inter- 
est, such  a  rate  of  Interest  being  illegal,  and 
If  renewal  notes  are  executed  each  year  for 
five  successive  years,  without  any  money  be- 
ing in  fact  paid  by  the  borrower,  each  re- 
newal note  including  past  interest,  legal  and 
usurious,  the  sum  Included  In  the  last  note, 
in  excess  of  the  sum  originally  loaned,  would 
be  Interest  which  that  note  carried  or  which 
was  agreed  to  be  paid,  and  not,  as  to  any 
part  of  it  interest  paid."  To  tbe  same  effect 
are  Overholt  v.  National  Bank,  82  Pa.  490, 
and  Farmers'  &  Mechanics'  Bank  v.  Hoag- 
land  (C.  C.)  7  Fed.  159.  The  taint  of  usury 
in  the  first  Instance  contluued  down  the  en- 
tire line.  Cake  v.  First  National  Bank,  86 
Pa.  303. 

The  note  for  $17,500  of  July  12,  1895,  be- 
ing Illegal  In  part,  the  question  is,  did  it 
lose  its  Interest-carrying  power?  In  Dan- 
forth  V.  Bank,  1  O.  C.  A.  82,  48  Fed.  271,  17 
L.  R.  A.  622,  it  was  held  that  the  forfeiture 
provided  for  by  section  5198,  supra,  attaches 
to  the  Instrument  itself,  and  the  consequence 
idheres  to  It,  and,  as  It  carries  no  Interest,  no 
nterest  thereon  can  be  recovered;  that  the 
:!lau8e  operates  directly  upon  the  bank,  and 
affects  Its  power;  that  Its  power  to  collect 
interest  under  its  statutory  franchise  is  lost 
by  the  conunlsslon  of  the  Illegal  act  The 
contract  entered  into  between  plaintiff  and 
defendant  in  conformity  with  the  law  of  this 
state  was  valid;  but  alt  charges  of  Interest 
against  defendant  In  excess  of  that  which  Is 
allowed  by  the  laws  of  this  state,  and  in 
compounding  Interest  upon  usurious  interest 
agreed  to  be  paid  by  defendant,  was  unlaw- 
ful, and  operated  as  a  forfeiture  by  plaintiff 
to  recover  any  Interest  on  the  note  sued  on. 

But  plaintiff  says:  "Between  June,  1893, 
and  April  30,  1896,  defendant's  account  with 
plaintiff  was  frequently  overdrawn,  and  the 
bank  from  time  to  time  made  small  charges 
against  his  account  in  the  nature  of  penal- 
ties, as  It  understood  it,  for  the  overdraft. 
The  amount  of  these  charges,  together  with 
the  existing  overdrafts,  were,  from  time  to 
time,  more  than  equaled  by  the  money  re- 
ceived by  defendant  from  tbe  bank  at  the 
time  his  loans  were  Increased,  and  by  a  de- 
posit of  ?1,750,  February  18,  1895,  and  $35, 
October  1,  1895."  And  It  Intimates  that 
these  matters  might  be  equitably  adjusted 
upon  the  principle  that  the  equities  are  about 
equal.  This,  however,  furnishes  no  Justifi- 
cation or  excuse  for  the  admission  that  the 
bank  made  charges  against  defendant  en  his 
overdrawn  account  In  the  nature  of  "penal- 
ties," which  was  simply  another  name  for 
interest  and  in  excess  of  the  rate  allowed  by 
law  of  this  state. 

On  January  25,  1896,  certain  of  the  real 
property  described  in  the  deed  of  trust  se- 
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curing  In  part  the  payment  of  the  |6,000 
"collateral"  note  was  sold,  and  $5,600  was 
tbe  net  proceeda,'  and  the  defendant  notified 
the  plaintiff  to  apply  tbe  fund  to  the  payment 
of  tbe  said  collateral  notes  for  $6,000;  but 
defendant  applied  It  Instead  to  payment  of 
Interest  on  tbe  notes  for  $22,000,  and  tbe 
balance  on  tbe  principal  of  tbose  notes.  Tbe 
note  being  in  part  usurious,  it  must  be  ap- 
plied upon  tbe  principal  debt,  ratber  tban  tbe 
unlawful  interest;  and  the  burden  of  show- 
ing that  a  partial  payment  was  made  was 
upon  the  bank,  and,  in  the  absence  of  any 
finding  by  the  referee  upon  this  question.  It 
must  be  regarded  as  having  been  a  general 
payment,  and,  being  such,  tbe  bank  was 
without  authority  to  apply  it,  or  any  part  of 
It,  to  forfeited  Interest— to  a  claim  that  had 
no  legal  existence.  Danforth  t.  Bank,  supra; 
Adams  t.  Mabnken,  41  N.  J.  Eq.  332,  7  AtL 
435;   Greene  y.  Tyler,  39  Pa.  S61. 

It  Is  said  by  counsel  for  plaintiff,  in  bis 
additional  citation  of  authorities,  that  "If, 
by  compounding,  tbe  limit  prescribed  by  law 
Is  not  exceeded,  there  is  no  yiolation  of  law, 
bnt  if,  by  compounding,  tbe  limit  is  exceeded, 
It  Is  a  violation  of  tbe  law.  Watson  t. 
Mins,  56  Tex.  4S1.  The  form  of  tbe  con- 
tract is  immaterial.  No  device  to  evade  tbe 
law  will  be  upheld  by  tbe  courts.  Mitchell 
V.  Napier,  22  Tex.  121;  Crosier  v.  Stephens, 
2  Wlllson,  Civ.  Cas.  Ct  App.  i  802."  If  tbls 
position  Is  correct,  and  we  think  it  Is,  It  fol- 
lows inevitably  that  tbe  compntation  of  In- 
terest upon  interest^ at  7  per  cent.  In  tbe 
absence  of  a  written  agreement  authorizing 
It,  was  In  plain  violation  of  the  statute, 
which  under  such  circumstances  only  allow 
6  per  cent.  It  is  shown  by  the  record  that, 
at  the  time  the  $2,500  note  was  executed, 
defendant's  account  with  the  bank  was  over- 
drawn, and  bad  been  for  some  months  prior 
thereto;  and  plaintiff  charged  defendant  1 
per  cent,  per  month  on  the  overdrafts,  which 
is  admitted  to  be  usury,  and  included  It  In 
that  note.  It  appears  that,  while  defendant 
was  credited  ostensibly  for  this  note,  tbe 
statement  of  the  account  shows  that  be  only 
received  credit  for  a  net  balance  after  de- 
ducting the  overdrafts,  with  usurious  interest 
thereon.  It  thus  appears  that  usurious  Inter- 
est was  taken  and  reserved  out  of  this  note, 
and  that  it  was  nsurious  at  tbe  time  of  Its 
execution. 

While  we  have  considered  these  notes 
which  entered  Into  the  general  account  of  tbe 
parties,  in  order  to  show  that  each  and  ev^y 
one  of  them  constituting  It  since  June,  1893, 
was  tainted  with  usury,  we  might  as  well 
have  disposed  of  the  case  from  a  different 
standpoint;  that  Is,  that  the  long  account  Is 
one  continuous  transaction,  one  running  ac- 
count, and  that,  when  any  Item  of  tbe  ac- 
count became  tainted  with  usury,  It  Infect- 
ed the  entire  transaction  from  that  time. 
Tbls  view  was  taken  of  a  similar  case  In 
Pickett  V.  Merchants'  National  Bank,  32  Ark. 
346,  In  which  it  was  said:    "True,  there  Is 


evidence    that    the    accounts    were    stated 
monthly,  and  a  balance  struck;  but  whether 
tbe  usurious  Interest  was,  or  not,  paid  la  not 
shown.    Nor  can  we,  upon 'a  fair  considera- 
tion of  the  transactions  between  tbe  parties, 
admit   these   monthly   estimates  to   be    sep- 
arate and  distinct  settlements,  or,  indeed,  set- 
tlements at  all,  but,  indeed,  to  show  bo-w  the 
accounts  stood  between  the  parties.     It  was. 
in  fact  a  running  account  between  the  bank 
and  its  customers,  Wormly,  Joy  &  Co.,  com- 
menced In  1866  and  continued  to  186S.  the 
time  when  tbe  account  was  closed  by  note, 
and  in  fact  constituted  but  one  transaction. 
*    *    *    Tbe  usurious  Interest,   in   this   In- 
stance, having  been  carried  into  tbe  general 
account  and  made  part  of  the  sum  found  due 
upon  final  settlement,  taints  tbe  whole  con- 
tract  with   usury.    The   fact  that   tbe    ac- 
count was  closed  by  note  amounts  to  noth- 
ing.   It  matters  not  whether  the  usury  was 
charged  and  taken  by  any  tacit  assent  of  tbe 
firm  by  the  bank  In  stating  the  monthly  ac- 
count, or   by  note  substituted   for   tbe   one 
first  given.    The  question  is,  not  bow  was 
the  contract  closed  or  renewed,  but  whether 
any  part  of  the  sum  charged,  and  for  which 
the  note  was  executed,  was  for  tbe  use  or 
forbearance  of  money  at  a  greater  rate  of 
interest  than  allowed  by  tbe  law  to  be  taken. 
Such  Is  clearly  the  rule  as  laid  down  by  the 
elementary  writers,  and  accords  with  numer- 
ous decisions,  to  some  of  which  we  will  re- 
fer."   A  similar  view  was  taken  in  National 
Bank  V.  Lewis,  75  N.  Y.  516,  81  Am.  Rep. 
484,  In  which  it  was  said:  "In  the  case  at  bar 
the  entire  line  or  series  of  notes  discounted, 
which  are  stated  at  lengrth  In  the  alztta  de- 
fense,   constitute  one   connected   contlnuons 
transaction,  and  under  such  drcumstances 
the  taint  of  usury  affects  the  whole;    and 
where  the  bank  sues  to  recover  on  tbe  last 
series,  or  renewal  notes,  the  forfeiture  of  tbe 
entire  Interest  follows  as  a  necessary  result, 
and  credit  must  be  given  for  all  the  Interest 
which  has  been  paid  from  beginning  of  the 
loan." 

Plaintiff  asserts  that  tbe  note  finally  given 
by  defendant  to  the  bank  constituted  a  writ- 
ten agreement  to  pay  a  higher  rate  of  In- 
terest tban  6  per  cent;  but  even  If  this  be 
true,  it  did  not  purge  the  note  of  tbe  usuri- 
ous Interest  which  had  not  been  paid,  and 
which  went  to  make  up  the  sum  for  which 
tbe  note  was  executed.  "Tbe  forfeiture  de- 
clared by  the  statute  Is  not  waived  or  avoid- 
ed by  giving  a  separate  note,  In  which  is 
included  the  usurious  Interest  No  matter 
how  many  renewals  may  have  been  made.  If 
the  bank  has  charged  a  greater  rate  of  In- 
terest tban  tbe  law  allows,  it  must.  If  the  for- 
feiture clause  of  the  statute  be  relied  on.  and 
the  matter  is  thus  brought  to  tbe  attention  of 
the  court,  lose  tbe  entire  interest  which  the 
note  beats  or  which  has  been  agreed  to  be 
paid.  By  no  other  construction  of  the  atat- 
ute  can  effect  be  given  to  the  clause  forfeit- 
ing the  entire  Interest  which  the  note^  bill. 


Digitized  by 


Google 


or  other  evidence  of  debt  carries,  or  which 
was  agreed  to  be  paid,  but  which  haa  not 
been  actnallr  paid."  Brown  y.  National 
Bank,  supra. 

Plaintiff  further  contends  that  there  Is  a 
locus  penitentla  tor  It,  and  that,  any  time 
before  entry  of  final  Judgment,  It  may  con- 
sider the  excessive  Interest  paid  on  account 
of  the  loan,  and  so  apply  It,  and  lessen  the 
principal;  tiiat  up  to  that  time  It  may  make 
Its  election.  In  support  of  this  contention 
plaintiff  relies  chiefly  upon  Dnncan  y.  First 
National  Bank  of  Mt  Pleasant,  Fed.  Cas.  No. 
4,135,  approved  In  McBroom  v.  Scottish  In- 
vestment Co.,  1&3  U.  S.  328,  14  Sup.  Ct  852, 
38  U  Bd.  729;  Stevens  v.  Lincoln,  7  Mete. 
S28;  Wright  v.  Lalng,  8  B.  &  C.  109;  and 
Saunders  v.  Liambert,  7  Oray,  481.  The  case 
first  cited  was  an  action  under  the  laws  of 
New  Mexico  to  recover  double  the  amount  al- 
leged to  have  been  collected  and  received  by 
the  defendant  In  excess  of  the  legal  rate  of 
Interest.  The  statutes  of  that  territory  make 
void  a  contract  of  loan  providing  for  usuri- 
ous Interest  only  as  to  the  Interest  In  excess 
of  what  the  statute  allows,  while  section  5198 
of  the  national  banking  act  [U.  8.  Oomp. 
St.  1901,  p.  S498]  expressly  provides  "that 
tite  taking,  receiving,  reserving,  or  charging 
a  rate  of  Interest  greater  than  Is  allowed  by 
tbe  preceding  section,  when  knowingly  done, 
sbaU  be  deemed  a  forfeiture  of  the  interest 
-which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  It,  or  which  has  been  agreed  to 
be  paid  thereon."  Duncan  v.  First  National 
Bank  of  Mt  Pleasant,  supra,  was  an  action 
under  the  national  banking  act  to  recover 
twice  the  amount  of  usurious  Interest  paid 
upon  loans  from  the  bank,  and  It  was  held 
tbat,  where  a  national  bank  has  taken  usnri- 
ouB  Interest  on  a  loan  or  discount.  It  may 
elect  to  apply  the  excess  of  interest  on  tbe 
principal  at  any  time  before  the  loan  Is  paid 
in  full,  or  before  the  Judgment  Is  entered  for 
the  fnll  amount.  But  no  allusion  Is  made  in 
that  case  to  the  provision  of  the  national 
banking  act  above  quoted,  which  declares 
tbat  tbe  taking  of  usurious  Interest  forfeits 
tbe  entire  interest.  Stephens  v.  Lincoln,  7 
Mete.  525,  was  also  an  action  to  recover  back 
usurious  Interest,  and  it  was  held  that  while 
tbe  usurious  Interest  Is  unpaid  there  remains 
tbe  locus  penitentla,  and  tbat  the  party  may 
relinquish  It,  and  recover  the  balance  of  his 
debt;  the  contract  not  being  rendered  void 
by  the  statute.  To  tbe  same  effect  Is  Satmd- 
ers  y.  Lambert,  7  Gray,  484. 

It  is  apparent  from  a  casual  reading  of 
tbese  adjudications  that  they  have  no  bearing 
upon  tbe  case  in  band;  nor  has  any  case  or 
authority  been  called  to  our  attention  where 
any  such  rule  Is  announced  In  an  action  by 
a  national  bank  to  recover  upon  a  note  ex- 
ecuted to  It  containing  usurious  interest, 
where  the  forfeiture  clause  of  the  statute  was 
relied  upon  as  a  defense  and  the  matter 
brought  to  the  attention  of  the  court.  Any 
■ucb  ruling  would  be  in  the  face  of  the  ex- 
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tb«  pnrcha«e  ot  a  nonpartidpatincr  paid-op  pol- 
icy, is  Dot  a  provision  for  the  unconditional 
commutation  of  the  policy  to  nonforfeitable  paid- 
op  insurance,"  specified  in  Rev.  St.  1889,  (  585», 
to  exclude  the  policy  from  tbe  provisiona  of  sec- 
tion 5S5& 

4.  B«T.  St  1888,  {  5856,  provides  that  no  in- 
surance policy  shall  be  forfeited  after  payment 
of  two  annual  preminms,  but  shall  be  commuted 
by  computing  tne  net  value  of  the  policy  when 
the  premiums  became  due,  on  the  American  Ex- 
perience Table  of  Mortality,  with  4%  per  cent, 
interest  per  annnm,  and,  after  deducting,  from 
three-fourths  of  the  net  value,  indebtedness  on 
account  of  past  premiums,  the  balance  shall  be 
taken  as  a  single  premium  for  temporary  insur- 
ance. Beld  that,  in  computing  the  amount  to 
be  appropriated  tor  temporary  insurance,  the 
company  cannot  deduct  loans  advanced  to  the 
insured,  on  the  security  of  the  policy,  for  pur- 
poses other  than  the  payment  of  premiums,  even 
though  such  loans  and  unpaid  premiums  exceed 
the  full  amount  of  the  net  vtlae  of  the  policy. 

6.  Testimony  by  an  insurance  expert  that,  in 
his  opinion,  all  loans  advanced  by  the  company 
to  a  policy  holder  were  on  account  of  past  premi- 
ums, cannot  outweigh  the  established  fact  that 
part  of  the  loans  was  cash  advanced  for  other 
purposes. 

Robinson,  0.  J.,  and  Marshall  and  Fox,  JJ., 
dissenting. 

Is  Banc.  Appeal  from  Circuit  Court.  Jack- 
sou  County;  C.  O.  Tlchenor,  Special  Judge. 

Action  by  Mary  F.  Smith  against  the  Mu- 
tUJ^l  Benefit  Life  Insurance  Company.  From 
a  Judgment  for  defendant,  plalntltt  appeals. 
Reversed. 

The  following  la  the  opinion  by  YAL- 
lilANT,  J.,  in  Division  No.  1: 

TblB  la  a  suit  on  a  policy  of  life  Insur- 
ance Issued  by  the  defendant,  which  Is  a 
New  Jersey  corporation,  on  the  life  of  Sain- 
uel  I.  Smith,  for  the  benefit  of  his  wife,  the 
plaintiff,  for  $10,000.  Smith  and  wife  were 
residents  of  this  state.  The  application  was 
made  to  an  agent  of  defendant  In  St  Louis, 
and  the  policy  issued  there.  It  is  therefore  a 
Missouri  contract.  There  is  no  dispute  on 
that  point  Tbe  policy  was  issued  June  10, 
1884.  Tbe  premltmis  were  to  be  paid  semi- 
annually, and  were  so  paid  up  to  and  Includ- 
ing tbe  one  due  December  10,  1890,  wblcb 
contlnned  tbe  policy  In  full  force  up  to  June 
10,  1897,  when  default  in  payment  of  the 
premium  was  made.  Samuel  I.  Smith,  tbe 
assured,  died  July  1,  1898.  Plaintiff  claims 
that,  by  force  of  tbe  statute  (section  5856, 
Rev.  St  1889),  the  net  value  of  the  policy, 
applied,  as  In  the  statute  required,  to  tem- 
porary Insurance,  carried  It,  for  its  full 
amount,  to  a  date  beyond  that  of  tbe  death 
of  the  assured;  and  that  Is  unquestionably 
so,  unless  the  facts  relied  on  by  defendant 
are  sufficient  to  take  tlie  case  out  of  the 
operation  of  tbe  statute,  or  unless.  In  esti- 
mating tbe  net  value  of  tbe  policy  as  called 
for  by  tbe  statute,  tbe  defendant  Is  entitled 
to  deduct  tbe  whole  amount  of  Indebtedness 
owing  by  Smltb  to  it  There  is  little,  if  any, 
dispute  as  to  tbe  facts,  and  tbe  differences 
as  to  tbe  law  come  down  at  last  to  the  ques- 
tion of  whether  or  not  tbe  defendant  Is  enti- 
tled to  deduct  from  tbe  net  value  of  tbe 


policy,  before  Investing  it  in  extended  ten> 
porary  Insurance,  tbe  cash  loan  made  by  it 
to  Smltb. 

Defendant's  position  is  tliat  tbe  nonforfei- 
ture provision  of  tbe  statute  above  mentioDeJ 
does  not  apply  to  this  case,  for  tbree   rea- 
sons:   First,    that   tbe   policy   contains    an 
agreement   for   an   unconditional   casti    sur- 
render value  greater  than  the  net  value  call- 
ed for  in  section  5850;    second,  that  it  con- 
tains  an   agreement   for   tbe   unconditional 
commutation  of  tbe  policy  for  nonforfeitable 
paid-up  insurance  of  a  larger  value  than  that 
required  by  section  5857;  third,  that  the  laws 
of  New  Jersey,  tbe  borne  of  defendant   cor- 
poration, prescribe  in  sucb  case  a  surrender 
value  or  paid-up  or  temporary  insurance,  and 
tbe  policy  sued  on  contains  an  agreement  for 
sucb,  in  conformity  to  tbe  laws  of  New  Jer- 
sey.   A  reference  to  tbe  several  sections  of 
our  statutes  on  this  subject  Is  here  neces- 
sary.   Section  5856,  Rev.  St  1889,  provides 
that  no  life  Insurance  policy  shall,  aftrac  the 
payment  of  two  full  annual  preminms,    be 
forfeited  for  the  nonpayment  of  a  further 
premium  thereon,  but  sliall  be  commuted  as 
follows:    "Tbe  net  value  of  tbe  polity  where 
the  premium  becomes  due  and  is  not  paid, 
shall  t>e  computed  upon  tbe  American  Kxpe- 
rience  Table  of  Mortality,  with  four  and  one- 
half  per  cent  interest  per  annnm,  and  after 
deducting  from  tbree-fourtbs  of  sucb  net  val- 
ue any  notes  or  other  indebtedness  to  tbe 
company,  given  on  accoimt  of  past  premium 
payments  on  said  policy  issued  to  the  in- 
sured, which  Indebtedness  shall  then  be  can- 
celled, tbe  balance  shall  be  taken  aa  a  net 
single  premium  for  temporary  Insurance  for 
tbe  full  amount  written  in  tbe  policy,  and  tbe 
term  for   whicb  such  temporary  insurance 
shall  be  in  force  shall  be  determined  by  tbe 
age  of  the  person  whose  life  is  insured  at  tbe 
time  of  default  of  premium,"  etc.     Section 
6867  proTldes  that,  in  tbe  contingency  refer- 
red to  in  tbe  foregoing  section  tbe  policy 
bolder  may,  within  60  days,  demand  a  paid- 
up  policy  for  an  amount  that  tbe  net  value, 
as  above  computed,  would  buy  at  the  usual 
rates  of  tbe  coippany.    Section  6858  provides 
that,  when  tbe  death  of  the  Insured  occurs 
within  tbe  iierlod  of  the  extended  inanrance 
called  for  in  section  5856  (no  other  condition 
of  the  original  policy  being  broken,  except 
tbe  nonpayment  of  premium),  the  company 
shall  pay  tbe  full  amount  that  would  have 
been  due  en  tbe  policy  if  no  default  in  the 
payment   of   the   premium   had   been  made, 
"anything  in  the  policy  to  the  contrary  not- 
withstanding."    Section   5859   provides   that 
the  three  preceding  sections  shall  not  apply 
"if  tbe  policy  shall  contain  a  provision  for  an 
unconditional  cash  surrender  value  at  least 
equal  to  the  net  single  premium  for  tbe  tem- 
porary Insurance   provided   hereinbefore  or 
for  tbe  unconditional  commutation  of  tbe  pol- 
icy to  non-forfeitable  paid  up  Insurance  for 
which  the  net  value  shall  be  equal  to  that 
provided  for  in  section  5857,  or  U  the  I^ai 
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iMlder  of  the  policy  shall  within  sixty  days 
after  defanlt  of  premium,  surrender  the  pol- 
icy and  accept  from  the  company  another 
fot'm  of  policy,  or  if  the  policy  shall  be  sur- 
rendered to  the  company  for  a  consideration 
Adequate  In  the  Judgment  of  the  legal  holder 
thereof." 

From  the  beginning,  by  agreement,  the 
assured  borrowed  of  defendant  30  per  cent, 
of  the  premium  each  year,  which  loans  bore 
6  per  cent.  Interest  The  balance  of  the  pre- 
mium he  paid  in  cash,  and  received  at  each 
Itayment  a  renewal  receipt,  which  showed 
the  amount  of  the  premium  loan  to  date. 
When  the  premlima  due  December  10,  1895, 
was  required,  the  assured  applied  to  the  com- 
pany for  a  loan  of  the  whole  amount  thereof. 
This  application  resulted  in  an  agreement,  of 
date  January  28,  1895,  between  the  assured 
and  the  beneficiary,  on  the  one  part,  and  the 
company,  on  the  other,  whereby  the  company 
was  released  from  the  nonforfeiture  clause 
In  the  original  policy,  and  In  lien  thereof  the 
parties  agreed  that  certain  other  nonforfei- 
ture proylslona  (which  will  be  hereafter 
shown)  should  be  incorporated  in  the  policy. 
Thereupon  the  company  loaned  the  assured 
the  full  amount  of  the  premium  due  at  the 
time,  fl44.40,  which  carried  the  policy  paid 
ap  to  June  10,  1896.  This  transaction 
brought  the  amount  of  the  assured's  indebt- 
edness ft>r  loans  on  account  of  past  premi- 
ums up  to  $916.10.  Then,  on  May  8,  1896, 
the  assured  applied  to  the  company  for  a 
loan  of  cash,  and  the  company  agreed  to  lend 
Mm  $672.10,  out  of  which  it  would  deduct 
interest  on  the  previouB  loan  up  to  Decem- 
ber 10,  1896,  Interest  on  the  increased  loan 
to  same  date,  and  the  premium  due  Decem- 
ber 10,  1896,  leaving  $485.14  to  be  delivered 
to  the  assured  In  cash,  all  of  which  was  done. 
This  raised  the  amount  of  the  indebtedness 
of  the  assured  to  the  company  to  $1,687.20, 
which,  up  to  the  date  of  the  failure  to  pay 
the  premium,  was  by  interest  Increased  to 
$1,634.92.  This  Includes  the  $485.14  cash 
loaned  the  assured.  Now,  if.  In  estimating 
tbe  net  value  of  the  policy  as  required  In 
section  6856,  tb;  defendant  Is  entitled  to  de- 
duct that  $48514  and  Interest,  and  if  that 
section  of  the  fctatute  governs  the  case,  then 
tbe  net  value  was  sufficient  to  carry  the  pol- 
icy, as  Extended  temporary  Insurance,  only  to 
September  7,  1897;  but  If  the  statute  gov- 
erns, and  if  the  defendant  was  not  entitled 
to  so  deduct  tbe  cash  loan,  then  the  net  value 
of  the  policy  was  sufficient  to  carry  It,  as 
extended  temporary  insurance,  to  a  date  be- 
yond July  1,  1898,  which  was  the  date  of  tbe 
death  of  the  assured.  There  Is  no  necessity 
for  arraying  the  figures  here  which  are  given 
by  the  actuaries  and  presented  In  the  briefs 
of  counsel,  because,  whether  we  adopt  the 
ealcnlation  of  the  one  or  the  other,  the  re- 
sult is  as  above  stated.  Does  section  6866 
apply  to  this  case?  Defendant  says  It  does 
not  because,  first,  the  policy,  as  amended  un- 
der the  agreement  of  January,  1896,  contains 
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baste,  as  onr  Btatnte  calls  for,  and  In  that  re- 
spect Is  more  favorable  to  tbe  policy  bolder, 
yet  It  antborizes  tbe  company  to  deduct  from 
tbe  amonnt  so  computed  all  indebtedness  of 
tbe  assured  to  tbe  company,  wblch,  if  tbe 
plaintiff's  interpretation  of  tbe  statute  Is  cor- 
rect, is  Tery  mucb  less  favorable  to  tbe  policy 
bolder.  Besides,  the  surrender  value  Is  pay- 
able only  on  condition  tbat  it  be  applied  for 
witbin  tbree  montbs,  and  the  policy  then  sur- 
rendered and  canceled.  Tbat  Is  not  a  provi- 
sion for  an  unconditional  cash  surrender,  as 
required  in  section  5859.  Cravens  v.  N.  Y. 
IJfe  Ins.  Co.,  148  Mo.  583,  60  S.  W.  619,  63 
L.  R.  A.  305,  71  Am.  St  Rep.  628.  A  like 
condition  is  attached  to  the  right  of  tbe  poli- 
cy holder  to  a  paid-up  commuted  policy. 
The  requirement  of  a  surrender  of  the  orig- 
inal on  the  issuance  of  the  new  commuted 
policy  would  not  be  regarded  as  such  a  condi- 
tion as  would  prevent  tbe  case  falling  within 
the  provision  of  section  5859,  because  tbe 
surrender  of  the  old  would  be  the  natural  re- 
sult of  tbe  issuance  of  the  new  policy;  but 
the  limitation  to  tbree  montbs  is  a  serious 
condition,  and  does  take  the  case  out  of  tbat 
section. 

Defendant's  third  ground  for  holding  tbat 
the  Missouri  statute  does  not  apply  is  based 
on  the  amendment  of  section  5869  by  tbe 
act  of  1895  (Acts  1885,  p.  197).  Tbat  amend- 
ment. In  so  far  as  It  Is  claimed  to  affect  tbte 
case,  Is,  "If  tbe  policy  shall  have  been  Is- 
sued by  any  company  autborteed  to  do  busi- 
ness In  this  state,  and  organized  under  tbe 
laws  of  another  state  of  tbe  United  States, 
which  prescribes  a  surrender  value  or  paid 
np  or  temporary  insurance,  In  case  of  de- 
fault of  payment  of  premiums,  and  shall  con- 
tain an  agreement  for  such  surrender  value, 
temporary  or  paid  up  Insurance  as  prescribed 
by  such  other  state  as  a  part  of  said  policy," 
then  tbe  Missouri  statute  is  not  to  apply. 
Plaintiff  contends  tbat  this  amendment 
would  not  affect  this  case,  even  If  tbe  facts 
brought  it  within  Its  terms,  because  the  poli- 
cy was  Issued  In  1884,  and  could  not  be  af- 
fected by  a  statute  passed  after  tbat  date, 
whilst  defendant  Insists  that,  as  tbe  amend- 
ment was  passed  in  1895,  it  was  In  force 
when  tbe  change  of  tbe  i)Ollcy  was  made.  In 
1896,  and  governs  tbe  case.  The  question  of 
tbe  application  of  tbat  amendment  to  this 
case  Is  really  not  before  us,  because  tbe  coun- 
sel for  defendant,  in  their  brief,  virtually  con- 
cede tbat  the  policy,  as  amended,  does  not 
conform  to  tbe  New  Jersey  law  on  this  point, 
but  they  say,  "We  make  the  point,  as  It  pre- 
sents an  interesting  question,  upon  which 
other  cases  may  turn."  We  are  satisfied  tbat 
tbe  Missouri  statute  (section  6856,  Rev.  St 
1889)  governs  In  this  case,  and  this  brings  us 
to  the  consideration  of  tbe  point  on  which  tbe 
defendant  seems  chiefly  to  rely,  and  on 
which  the  case  turned  In  tbe  mind  of  tbe 
learned  trial  Judge;  that  is,  as  defendant 
contends,  that.  In  estimating  tbe  net  value 
of  the  policy  for  extended  temporary  insur- 


ance, section  5856  autborlses  tbe  Insnrance 
company  to  deduct  not  only  tbe  amoont  of 
loans  made  to  the  assured  for  payment  or 
part  payment  of  premiums  to  keep  tbe  policy 
alive,  but  also  cash  loaned  blm  to  be  other- 
wise used  as  be  might  see  fit.  The  argunient 
Is  made  for  defendant  that,  unless  the  com- 
pany be  allowed  to  so  deduct  the  amount.  It 
would  have  no  security  for  tbe  loan.  The 
defendant  baa  the  policy  transferred  to  It  as 
ccdlateral  security  for  the  loan,  and  In  this 
Instance,  at  least  the  policy  Is  ample  secnti- 
ty,  because  tbe  defendant  will  be  aUow^ed  to 
deduct  the  whole  amonnt  of  tbe  debt  due  it 
from  the  amonnt  due  tbe  plaintiff  on  the 
policy.  Of  course.  If  tbe  assured  sboold  lire 
beyond  tbe  period  of  the  temporary  Insur- 
ance, tbe  policy  would  become  extinct,  and 
tbe  defendant  would  have  only  tbe  personal 
liability  of  the  estate  of  tbe  assured  to  de- 
pend on.  But  as  tbe  assured  might  die  with- 
in tbe  extended  period  of  the  policy,  we  can- 
not say  tbat  there  was  no  securl^  at  all. 
Such  policies  doubtless  have  some  commer- 
cial value,  available  In  tbe  market  as  col- 
lateral securities— varying,  of  coorae,  aeooid- 
Ing  to  tbe  circumstances  of  tbe  case.  But 
we  have  nothing  to  do  with  tbat  Sncb  con- 
siderations can  have  no  bifluence  tn  constru- 
ing this  statute.  If  the  defendant  advanced 
tbe  $486.14  to  tbe  assured,  believing  tbat  It 
would  have  tbe  right  to  deduct  It  from  tbe 
net  valne  of  the  policy  Is  case  of  nonpay- 
ment of  premium,  before  applying  It  to  tbe 
payment  of  extended  temporary  insurance, 
whether  because  It  so  Interpreted  our  statute, 
or  because  It  considered  tbat  tbe  terms  of  tbe 
policy,  as  amended,  superseded  the  provi- 
sions of  tbe  statute,  it  did  so  under  a  mis- 
taken view  of  the  law.  Our  law  deems  tbe 
subject  of  life  insurance  one  tbat  requires 
especial  protection,  and  In  this  particular  it 
has  provided  that  tbe  policy  holder  shall  bave 
the  benefit  of  the  extended  temporary  insur- 
ance specified  in  section  5866,  "anything  is 
the  policy  to  the  contrary  notwithstanding.'' 
Therefore,  though  a  policy  should  expressly 
declare  tbat  It  was  agreed  between  tbe  in- 
surer and  tbe  Insured  tbat  tbe  provlslona  of 
tbe  statute  relating  to  extended  temporary 
Insurance  or  commutation  should  not  apply, 
still  they  would  apply.  And  If  the  parties 
could  not  In  the  beginning  place  themselves 
outside  the  policy  of  tbe  law,  they  could  not 
by  an  amendment  to  the  contract  do  so. 
There  Is  a  great  deal  of  technical  learning  on 
the  subject  of  life  insurance,  and  our  law- 
makers have  proceeded  on  tbe  theory  tbat 
the  average  man  who  takes  out  a  policy  on 
bis  life  is  not  equal  in  skill  and  learning  In 
tbe  technicality  of  tbat  subject  to  the  ex- 
perienced officers  of  tbe  insurance  company, 
and  for  that  reason  bave  written  Into  such 
contracts  some  provisions  which  the  partln 
to  them  cannot  avoid.  We  bold,  therefore, 
that  the  provisions  of  our  statute  could  no 
more  bave  been  avoided  by  the  amendment 
to  tbe  policy  In  1896  than  by  the  orlgiaai 
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policy.  And  ve  bold,  also,  that  the  statute 
declaring  that,  tn  ascertaining  the  net  value 
of  the  policy.  It  "shall  be  computed  upon  the 
American  Kzperlence  Table  of  Mortality  with 
four  and  a  half  per  cent.  Interest  per  annum, 
and  after  deducting  from  three  fourths  of 
such  net  value  any  notes  or  other  indebted- 
ness to  the  company,  given  on  accoimt  of 
past  premium  payments  on  said  policy  Is- 
sued to  the  Insured,  which  indebtedness  shall 
then  be  canceled,  the  balance  shall  then  be 
taken  as  a  net  single  premium  for  temporary 
Insurance  for  the  full  amount  written  In  the 
policy,"  it  does  not  mean  that  Indebtedness 
Incurred  by  the  assured  for  money  borrowed 
from  the  company  may  also  be  deducted. 
7be  statute  means  only  what  it  says— that  In- 
debtedness on  account  of  past  premium  pay- 
ments shall  be  deducted. 

It  Is  insisted  by  the  learned  counsel  for 
the  defendant  that  this  plaintiff  and  her  hus- 
band in  his  lifetime  have  already  drawn  from 
the  company  the  full  amount  of  the  cash 
surrender  value  of  the  policy,  and  more,  and 
that  it  would  be  unjust  to  allow  her  now  to 
have  the  benefit  of  It  applied  as  a  premium 
for  temporary  insurance.  True,  the  plaln- 
titTs  husband  did  obtain  that  amount  of 
money  from  the  company,  but  not  after  de- 
fault In  the  payment  of  the  premium,  not 
after  the  provisions  of  the  statute  under  dis- 
cussion took  effect  not  as  in  payment  to  blm 
of  the  cash  surrender  value  of  the  policy,  but 
he  obtained  It  as  a  loan,  for  which  he  ex- 
ecuted his  note  and  gave  collateral  security, 
and  for  which  his  estate  Is  liable  to  the  de- 
fendant, and  for  which,  also,  the  defendant 
holds  the  policy  in  suit  as  security.  This 
statute  does  not  undertake  to  regulate  all 
business  transactions  that  may  occur  between 
the  life  insurance  company  and  a  policy 
holder.  It  only  puts  its  hand  into  the  con- 
tract of  life  insurance.  It  deals  only  with 
the  subject  of  insurance  and  premium,  and, 
if  the  parties  choose  to  assume  toward  each 
the  relation  of  borrower  and  lender  of  money, 
other  than  to  pay  the  premium,  this  statute 
has  no  concern  with  that  relation. 

One  of  the  expert  witnesses  for  the  de- 
fendant stated  that,  in  his  opinion,  all  the 
indebtedness  was  on  account  of  past  pre- 
miums, but  he  did  not  make  his  theory  clear. 
The  opinion  cannot  outweigh  the  fact  that 
part  of  it  was  for  cash  loaned  for  another 
purpose. 

Again,  it  Is  insisted  that  the  defendant 
had  the  right  to  deduct  the  whole  indebted- 
ness out  of  the  net  value  of  the  policy  before 
applying  it  to  the  payment  of  temporary  In- 
surance, because  the  assured  and  the  plaintiff 
had  assigned  the  policy  to  defendant  as  col- 
lateral security  for  the  loan.  The  borrow- 
ing of  the  money  for  a  purpose  other  than 
the  payment  of  a  premium,  and  the  assign- 
ment of  the  pollcj  as  collateral  security  for 
the  loan,  put  the  parties,  as  to  that  item, 
in  a  new  relation  to  each  other.    By  virtue 


of  the  policy  and  the  premium,  the  parties 
stood  in  the  relation  of  Insurer  and  Insured, 
and  the  law  of  insurance  governed  them  in 
that  relation;  but  when  the  assured  borrow- 
ed money  of  the  insurer,  and  assigned  the 
policy  as  collateral  security,  the  law  gov- 
erning their  rights  in  that  respect  is  the 
same  as  If  he  had  borrowed  the  money  from 
a  bank,  and  given  it  the  same  colIateraL  In 
such  case  the  bank  would  have  been  entitled 
to  a  lien  on  the  proceeds  of  the  policy,  but 
not  to  appropriate  to  Itself  the  premiims 
which  was  to  keep  the  policy  alive. 

At  the  close  of  the  transaction  of  May  8, 
1896,  the  assured  was  indebted  to  the  de- 
fendant in  the  sum  of  $1,587.20.  That  sum 
Included  Interest  up  to  December  10,  1896. 
On  July  1,  18S8,  when  the  assured  died,  that 
sum  had  increased  by  interest  at  6  per  cent 
to  $1,735.69,  which  amount  deducted  from 
$10,000,  the  amount  due  plaintiff  on  the  pol- 
icy, leaves  $8,264.41,  which  sum,  with  In- 
terest at  6  per  cent  per  annum  from  July 
1,  1898,  is  the  amount  with  costs,  for  which 
plaintiff  should  have  recovered  judgment  in 
the  circuit  court  As  we  have  all  the  facts 
before  us,  justice  will  be  best  served  by  en- 
tering judgment  here,  without  remanding  the 
cause. 

The  judgment  of  the  efrcuit  court  is  re- 
versed, and  judgment  for  the  plaintiff  is  en- 
tered here  for  $8,264.41,  with  interest  at  « 
per  cent  per  annum  from  July  1,  1898,  to 
date,  and  costs  in  both  courts.    All  concur. 

James  H.  Austin,  for  plaintiff  in  enot. 
3.  Hugo  Grimm,  Dodd  &  Dodd,  Charlton 
T.  Lewis,  Edward  Lyman  Short,  James  L. 
Blair,  and  F.  N.  Judson,  for  defendant  In 
error. 

PBK  CURIAM.  Upon  a  hearing  of  this 
cause  by  the  court  in  banc,  the  foregoing 
opinion  by  VALLIANT,  J.,  in  Division  No. 
1,  Is  adopted  as  the  opinion  of  the  court 
BBACB,  GANTT,  and  BURGESS,  JJ.,  eon- 
cur.  ROBINSON,  C.  3.,  and  MARSHALL 
and  FOX,  JJ.,  dissent 

MARSHALL,  J.  (dissenting).  I  am  unable 
to  agree  with  the  majority  opinion  in  this 
case,  and  because  a  simple  dissent  will  not 
adequately  express  my  opinion,  and  because 
of  the  grave  consequences  that  will  neces- 
sarily result  from  the  rules  of  law  as  enun- 
ciated in  the  majority  opinion,  I  herewith,  as 
briefly  as  possible,  state  my  views: 

The  decision  In  this  case  depends  upon  the 
proper  construction  to  be  placed  upon  section 
5856,  Rev.  St  1889  (being  section  7807,  Rev. 
St  1899).  That  section  is  as  follows:  "Sec. 
7897.  No  policies  of  insurance  on  life  here- 
after issued  by  any  life  insurance  company 
authorized  to  do  business  in  this  state,  on  and 
after  the  first  day  of  August  A.  D.  1879, 
shall,  after  x>ayment  upon  It  of  three  annual 
payments,  be  forfeited  or  become  void,  by 
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reason  of  non-payment  of  premiums  tbereof, 
but  It  shall  be  subject  to  the  following  rules 
of  commutation,  to  wit:  The  net  value  of  the 
policy,  when  the  premium  becomes  due,  and 
Is  not  paid,  shall  be  computed  upon  the  Ac- 
tuaries' or  Combined  Exi>erience  Table  of 
Mortality,  with  four  per  cent.  Interest  per 
annum,  and  after  deducting  from  three- 
fourths  of  such  net  value,  any  notes  or  other 
evidence  of  indebtedness  to  the  company, 
given  on  account  of  past  premium  payments 
on  said  policies,  Issued  to  the  Insured,  which 
indebtedness  shall  be  then  canceled,  the  bal- 
ance shall  be  taken  as  a  net  single  premium 
for  temporary  Insurance  for  the  full  amount 
written  in  the  policy;  and  the  term  for  which 
said  temporary  Insurance  shall  be  in  force 
shall  be  determined  by  the  age  of  the  person 
whose  life  is  Insured  at  the  time  of  default 
of  premium,  and  the  assumption  of  mortality 
and  interest  aforesaid;  but.  If  the  policy  shall 
be  an  endowment,  payable  at  a  certain  time, 
or  at  death.  If  it  should  occur  previously, 
then,  if  what  remains  as  aforesaid  shall  ex- 
ceed the  net  single  premium  of  temporary 
Insorance  for  the  remainder  of  the  endow- 
ment term  for  the  full  amount  of  the  policy, 
such  excess  shall  be  considered  as  a  net  sin- 
gle premium  for  a  pure  endowment  of  so 
much  as  said  premium  will  purchase,  deter- 
mined by  the  age  of  tbe  Insured  at  the  date  of 
default  In  the  payment  of  premiums  on  the 
original  policy,  and  the  table  of  mortality  and 
Interest  aforesaid,  which  amount  shall  be 
paid  at  end  of  original  term  of  endowment 
If  the  Insured  shall  then  be  alive." 

In  this  case  the  assured  did  not  pay  all 
of  the  premiums  in  cash,  but  30  per  cent 
thereof  was  evidenced  by  a  note  given  to 
the  company,  and  the  sum  of  such  notes  was 
due  on  June  10,  1886.  The  assured  also 
owed  the  company  at  that  time  other  stmis 
of  money  that  he  had  borrowed  from  the 
company,  and  to  secure  which  be  had  pledged 
the  policy  to  the  company.  On  June  10, 
1806,  the  net  value  of  the  policy  amounted 
to  $1,769.30.  The  assured  then  owed  the 
company,  on  account  of  the  30  per  cent  of 
premiums  paid  by  notes  as  aforesaid,  and 
on  account  of  money  loaned  on  the  security 
of  the  policy,  the  sum  of  $916.10.  He  was 
unable  to  pay  the  premium  that  fell  due 
June  10,  1886,  and  thereupon  he  applied  to 
the  company  for  a  loan  of  $672.10,  out  of 
which  the  premium  due  Jime  10th  was  to 
be  deducted.  This  was  accorded  by  the 
company.  This  brought  bis  indebtedness  to 
the  company,  with  interest  thereon,  up  to 
$1,634.92.  The  company  deducted  this  sum 
from  the  three-fourths  of  the  premiums,  with 
interest  thereon,  and  a  dividend  due  on  that 
day  added,  and  applied  the  balance  to  the 
purchase  of  extended  insurance,  which  bal- 
ance was  sufficient  to  carry  the  policy  only 
to  September  7,  1897.  If  only  the  30  per 
cent  premiums  that  were  evidenced  by  the 
notes  had  been  deducted  from  the  said  net 
value  of  the  policy,  the  balance  would  have 


carried  the  policy  beyond  July  1,  1308.  the 

day  on  which  the  assured  died. 

When  the  arrangement  of  June  10,  189>I 
was  perfected,  the  assured  and  hla  wife,  tlie 
plaintiff  herein,  assigned  the  policy  to  tli^ 
company  as  security.  That  assignment  was 
as  follows: 

"This  la  to  certify  that  we  have  tbia  day 
borrowed  from  the  Mutual  Benefit  Life  Id- 
Burance  Company  the  sum  of  fifteen  titmdred 
eighty-seven  and  **/i»o  dollars,  to  secure 
the  payment  of  which  we  hereby  assign, 
transfer  and  set  over  to  the  said  company 
policy  No.  119,009,  Issued  by  said  company, 
and  all  sum  or  sums  of  money,  interest 
benefit  and  advantage  whatsoever,  now  doe 
or  hereafter  to  arise  or  become  due  by  vir- 
tue thereof;  to  have  and  to  hold  onto  the 
said  company,  its  successors  and  assigns  foi^ 
ever,  as  collateral  security  for  the  payment 
of  said  loan,  with  interest  thereon  from  the 
date  hereof  at  the  rate  of  six  per  cent  per 
annum,  payable  as  the  premiums  on  said 
policy  become  due. 

"It  is  understood  and  agreed  that  If  the 
interest  shall  not  be  paid  when  due,  either 
in  cash  or  by  dividend.  It  shall  be  added  to 
the  principal  of  the  loan,  and  that  If,  owing 
to  the  nonpayment  of  interest  the  principal 
of  the  loan  shall  ever  equal  or  exceed  the 
then  cash  surrender  value  of  the  policy,  the 
policy  shall  thereupon  become  null,  void, 
and  be  surrendered  to  the  company,  In  con- 
sideration of  the  cancellation  of  the  loan. 

"In  witness  whereof,  we  have  bereonto  set 
our  hands  and  seals,  this  8th  day  of  May, 
eighteen  hundred  and  ninety-six. 

"[Signed]    Sam  I.  Smith. 
"[Signed]    Mary  F.  Smith." 

The  crucial  question,  therefore,  is  wheth- 
er the  company  was  entitled  to  deduct  from 
three-fourths  of  the  net  value  of  the  policy 
the  total  sum  due  It  by  the  assured  for  notes 
given  for  the  thirty  per  cent  of  premlnms 
paid  in  notes,  and  for  loans  made  to  the 
assured  on  the  security  of  the  policy,  or 
whether  said  section  of  the  statute  probibits 
anything  from  being  deducted  from  such 
three-fourths  of  such  net  value,  except  "any 
notes  or  other  indebtedness  to  the  company, 
given  on  account  of  past  premium  payments 
on  said  policy."  Or,  In  other  words,  wheth- 
er the  statute  was  intended  to  prohibit  the 
assured  from  borrowing  money  on  the  poller, 
and  agreeing  that  If  the  premiums  were  not 
paid,  the  loan  should  be  deducted  from  the 
three-fourths  of  the  said  net  value.  In  addi- 
tion to  the  indebtedness  for  premiums,  be- 
fore the  balance  should  be  applied  to  the 
purchase  of  extended  insurance. 

The  majority  opinion  concedes  that  tbe  as- 
sured has  a  right  to  borrow  money,  and  to 
pledge  or  assign  the  policy  as  security  for 
the  loan;  but  it  denies  that  under  statute, 
the  assured  could  legally  agree  that  the 
amount  of  such  loan  should  be  deducted 
from  the  three-fourths  of  the  net  value  of  tbe 
policy  aforesaid.    And  right  here  la  wber* 
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11  18  a  mainemaucai  axiom  uiai  uie  wnoie 
embraces  all  Its  parts,  and  all  the  incidents 
thereto  belonging.  So  the  policy  embraces 
all  the  parts,  and  all  the  Incidents,  rights, 
and  benefits  belonging  thereto.  Hence  it  is 
"Wholly  illogical  to  say  the  iKdicy  can  be 
pledged  or  assigned,  but  that  the  Incident  to 
the  policy— the  three-fourths  of  the  net  value 
at  the  time  of  default  in  the  payment  of  a 
premlum-^nnot  be  assigned.  Either  It 
ought  to  be  held  that  a  policy  could  not  be 
pledged  or  assigned  at  all,  or  else  it  ought 
to  be  held  that  anything  of  value  belonging  to 
the  policy— whether  it  be  the  whole,  or  only 
a  component  part  thereof— can  be  pledged  or 
assigned.  There  can  be  no  middle  ground. 
It  will  not  do  to  say  that  the  statute  per- 
mits the  one,  but  prohibits  the  other.  There 
Is  nothing  in  the  letter,  context,  sphrit  and 
meaning,  or  object  and  purpose,  of  the  stat- 
ute, that  altords  support  for  such  a  construc- 
tion of  that  section  of  the  statute.  The 
words  of  the  statute  contain  no  such  prohibi- 
tion against  the  pledge  of  the  policy,  or  any 
of  its  incidents  or  parts,  to  secure  a  loan, 
nor  against  the  assured  agreeing  that  the 
total  amount  of  tbe  loans  shall  be  deducted 
from  the  net  value  and  only  the  balance  re- 
maining be  applied  to  the  purchase  of  ex- 
tended insurance.  The  object  and  purpose 
tbat  caused  the  enactment  of  this  statute 
was  to  cure  the  evil  that  theretofore  pre- 
vailed, of  an  insurance  company  declaring 
a  policy  forfeited  if  any  premium  was  not 
paid  promptly,  and  thereby  getting  the  benefit 
of  all  premiums  that  had  been  previously 
paid.  The  lawbooks  are  full  of  cases  where 
Insurance  companies  had  been  guilty  of  such 
practices.  It  had  become  a  matter  of  com- 
mon information  that,  as  long  as  the  assured 
was  in  good  health,  the  company  would  take 
the  premium,  even  if  It  was  not  promptly 
paid,  but  If  his  bealth  failed,  and  there  ap- 
peared a  probability  of  a  loss,  the  agents  of 
the  company  were  instructed  to  "watch  them 
like  a  hawk"  (James  v.  Ins.  Co.,  148  Mo.,  loc. 
dt  9,  40  S.  W.  &78),  and,  if  the  premium  was 
not  promptly  paid,  to  forfeit  the  policy.  It 
Is  also  a  matter  of  common  knowledge  that 
the  premiums  cliarged  are  average  premiums; 
that  is,  the  amount  charged  when  the  as- 
sured is  young,  and  when  the  policy  Is  first 
taken  out,  is  in  excess  of  the  risk  run,  while 
the  premium  paid  when  the  assured  grows 
old  Is  not  as  much  as  the  risk  would  require 
If  the  iK>llcy  was  taken  out  at  that  age. 
Therefore,  by  as  much  as  the  excess  charged 
when  the  policy  is  young  exceeds  the  risk 
run  (that  Is,  the  cost  of  carrying  the  risk), 
there  Is  an  equitable  Interest  properly  be- 
longing to  the  assured  in  such  excess.  (Since 
writing  this  (pinion,  my  attention  has  been 
called  to  the  case  of  N.  Y.  Life  Ins.  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  Ed.  789,  which 
fully  sustains  what  is  here  said.)  Recogni!}- 
Ing  this,  and  In  order  to  cut  out  the  evils  of 


interesi;  in  sucn  excess,  our  lawmaKers  nave 
declared  that  any  Insurance  company  that 
desires  to  do  business  in  this  state  shall  do 
so  on  the  terms  prescribed;  that  is,  that 
after  the  payment  of  three  annual  premiums 
the  policy  shall  not  be  forfeitable,  but  if  the 
assured  fails  to  pay  a  premium  the  net  value 
of  the  policy  shall  be  ascertained  in  the  man- 
ner prescribed  by  the  section  quoted,  and  that 
three-fourths  thereof  shall  be  ascertained,  and 
from  that  sum  anything  the  assured  owes 
the  company  for  i)ast  premiums  shall  be  de- 
ducted, and  the  balance  shall  be  used  to  pur- 
chase extended  Insurance.  Thus  the  Legis- 
lature annihilated  the  evil,  and  created  a 
trust  estate  in  the  premiums  paid  in  favor 
of  the  assured.  .  And  this  law  was  held  valid 
by  the  Snpreme  Court  of  the  United  States. 
Equitable  Life  Society  v.  Clements,  140  U. 
S.  226,  11  Sup.  Ct  822,  35  L.  Ed.  497.  This 
was  absolutely  all  the  lawmakers  intended 
to  do  when  they  enacted  this  law.  It  Is  per- 
fectly plain  that  the  Legislature  never  In- 
tended to  prohibit  the  assured  from  selling, 
pledging,  or  assigning  either  the  whole  of 
his  policy,  ,or  his  equitable  interest  in  such 
net  value  of  the  policy.  That  this  is  true  Is 
conclusively  shown  by  the  following  consid- 
erations: Prior  to  the  adoption  of  this  stat- 
ute there  was  no  such  thing  known  as  an  as- 
sured being  able  to  borrow  money  upon  the 
security  of  a  policy  on  his  life.  Creditors 
often  took  life  poUcies  as  security  for  past- 
due  debts,  knowing  they  had  to  keep  up  the 
premiums.  If  the  assured  did  not  do  so,  and 
to  wait  for  his  death  for  their  money.  But 
the  assured  could  not  borrow  money  on  his 
policy.  This  law  gave  an  actual,  cash,  as- 
certainable value  !to  the  policy,  which  It  did 
not  theretofore  possess.  It  made  it  a  thing 
of  value  In  the  market.  It  enabled  the  as- 
sured to  borrow  iQoney  upon  the  poUcy  as 
security.  It  ottered  substantial  and  safe  se- 
curity to  the  company  or  person  lending  the 
money,  whic^i  neither  the  assured  nor  any 
one  else  could  take  away.  No  failure  to  pay 
a  premium  could  take  this  security  away, 
for  after  three  premiums  had  been  paid  the 
policy  was  nonforfeitable.  But  what  was  the 
value  thus  given  to  the  policy?  Manifestly, 
it  was  not  the  amount  written  in  the  face 
of  the  policy.  The  assured  could  not  borrow 
that  amount  any  more  after  this  law  was 
passed  than  he  could  have  done  before.  It 
was  the  net  value— the  surrender  value.  It 
was  the  sum  tbat  could  be  obtained  and  ap- 
plied to  the  payment  of  the  money  borrow- 
ed, from  the  equitable  Interest  in  the  pre- 
miums paid.  It  was,  under  our  statute, 
three-fourths  of  the  net  value,  after  deduct- 
ing any  sum  due  for  unpaid  premiums.  This 
was  the  thing  of  value  that  the  lender  had 
In  his  reach  whenever  the  assured  failed  to 
keep  the  premiums  paid  up.  If  this  sum  be 
not  available  to  pay  such  loans ,  ait  such 
times— if  the  balance  of  such  net  value,  after 


Digitized  by 


Google 


942 


73  BOUTHWBSXBBN  BBPOHTBB. 


iMa 


deducting  what  !■  due  for  unpaid  premiums, 
mast  be  applied,  as  the  majority  opinion 
bolds  Is  the  law,  to  the  purchase  of  extended 
insurance,  and  the  extended  policy  only  is 
security  for  the  loan— then  It  will  be  Impos- 
sible for  any  assured  to  borrow  any  money 
on  his  policy;  and  In  this  way  a  thing  of 
commercial  value  to  the  assured,  that  has 
tided  many  a  man  over  financial  shoals  and 
saved  him  from  bankruptcy,  will  be  struck 
down  and  utterly  destroyed,  and  the  assured 
will  be  the  only  loser.  That  the  Legislature 
never  intended  such  a  thing  seems  to  my 
mind  absolutely  clear.  Thla  right— this  thing 
of  value— was  unknown  when  this  act  was 
passed.  Therefore  the  Legislature  could  not 
have  Intended  to  prohibit  a  practice— to  cut 
off  a  right— that  they  never  heard  of,  and 
that  at  that  time  had  no  existence.  I  con- 
cede that  in  creating  this  new  thing  of  value 
the  lawmakers  had  a  right  to  throw  around 
it  any  restriction  they  saw  fit,  even  to  the 
extent  of  saying.  If  they  chose,  exactly  how 
It  should  be  invested,  and  of  prohibiting  even 
the  insured  from  using  it  or  enjoying  it  in 
any  manner  contrary  to  the  statute  which 
created  it.  But  I  do  not  think  the  Legisla- 
ture ever  intended.  In  passing  this  statute, 
to  do  anything  more  than  to  preserve  this 
portion  of  the  premliuns  to  the  Insured,  and 
did  not  intend  to  prohibit  the  Insured  from 
making  any  other  kind  of  a  contract  for  his 
own  benefit  with  reference  thereto,  except 
such  a  contract  as  would  waive  those  bene' 
fits  and  turn  them  over  to  the  company. 

In  construing  this  section  of  our  statute 
(as  also  sections  5857,  5858,  and  5859,  which 
relate  to  the  same  subject),  the  Supreme 
Court  of  the  United  States,  speaking  through 
Mr.  Justice  Gray,  in  Equitable  Life  Society 
V.  Clements,  140  V.  B.,  loc.  cit.  281,  11  Sup. 
Ot  822,  35  L.  Ed.  497,  said:  "The  manifest 
object  of  this  statute,  as  of  many  statutes 
regulating  the  form  of  policies  of  insurance 
on  lives  or  against  fires,  is  to  prevent  insur- 
ance companies  from  inserting  in  their  poli- 
cies conditions  ot  forfeiture  or  restriction,  ex- 
cept so  far  as  the  statute  permits.  The  stat- 
ute is  not  directory,  only,  or  subject  to  be  set 
aside  by  the  company  with  the  consent  of  the 
assured,  but  it  is  mandatory,  and  controls 
the  nature  and  terms  of  the  contract  into 
which  the  company  may  Induce  the  assured 
to  enter.  This  clearly  appears  from  the  un- 
equivocal words  of  command  and  of  prohibi- 
tion above  quoted,  by  which,  in  section  5983, 
Rev.  St.  1879,  'no  policy  of  insurance'  is- 
sued by  any  life  insurance  company  author- 
ized to  do  business  in  tliis  state  'shall,  after 
the  payment  of  two  full  annual  premiums, 
be  forfeited  or  become  void,  by  reason  of  the 
non-payment  of  premium  thereon;  but  it  shall 
be  subject  to  the  following  rules  of  commuta- 
tion'; and,  in  section  5985,  that  If  the  assured 
dJes  within  the  term  of  temporary  insurance, 
as  determined  in  the  former  section,  the  com- 
pany shall  be  bound  to  pay  the  amount  ot  the 
policy,'  'anything  in  the  policy  to  the  con- 


trary notwithstanding.'    The  conatmctloii  ^ 
put  beyond  doubt  by  section  5986,  'which,  by 
specifying  four  cases  (two  of  which  x«Iate  to 
the  form  of  the  policy)  in  which  the  three 
preceding  sections  "shall  not  be  applicable.' 
necessarily  implies  that  those  sectloiis  shall 
control  all  cases  not  so  specified,  'whatever 
be  the  form  of  the  policy.    Ot  the  cases  »> 
specified,  the  only  ones  in  which  the  terms  of 
the  policy  are  permitted  to  differ  from  the 
plan  of  the  statute  are  the  first  and  second, 
which  allow  the  policy  to  stipulate   for  the 
holder's  receiving  the  full  benefit,   either  ia 
cash  or  by  a  new  paid-up  policy,  of  the  three- 
fourths  of  the  net  value,  as  determined  by 
sections  5983  and  6984.    The  other  two  cases 
specified  do  not  contemplate  or  authorize  any 
provision  in  the  contract  Itself   inconsistent 
with  the  statute,  but  only  permit  the  holder 
to  surrender  the  policy,  either  in  lieu  of  a 
new  i)olIcy,  or  for  a  consideration  adequate. 
In  his  Judgment    In  defining  each  of  these 
two  cases,  the  statute,  while  allowing  the 
holder  to  make  a  new  bargain  with  the  com- 
pany at  the  time  of  smrenderlng  the  policy, 
and  upon  such  terms  as,  on  the  facts  then 
appearing,  are  satisfactory  to  him,  yet,  sig- 
nificantly, and,  it  must  be  presumed,  design- 
edly, contains  nothing  having  the  least  tend- 
ency to  show  an  intention  on  the  part  of  the 
Legislature  that  the  company  might  require 
the   assured  to   agree  in  advance    that   be 
would  at  any  future  time  surrender  the  poli- 
cy,  or  lose   the  benefit  thereof,   upon   any 
terms  but  those  prescribed  In  the  statute.    It 
follows  that  the  Insertion  in  the  policy  of  a 
provision  for  a  different  rule  of  commutation 
from  that  prescribed  by  the  statute,  in  case 
of  default  of  payment  of  premium  after  three 
premiums  have  been  paid,  as  well  as  the  in- 
sertion In  the  application  of  a  clause  by  'whicb 
the  beneficiary  purports  to  "waive  and  relin- 
quish all  right  or  claim  to  any  other  Bnrren- 
der  value  than  that  so  pro'vided,  whether  re- 
quired by  a  statute  of  any  state,  or  not,'  is 
an  ineffectual  attempt  to  evade  and  nullify 
the  clear  words  of  the  statute." 

This  statute  was  Intended  as  a  benefit  to 
the  assured.  It  was  not  intended  to  prohibit 
the  assured  from  making  any  contract  he 
chose  for  his  own  Iieneflt,  as  to  the  net  value 
80  preserved  to  him.  It  was  not  even  In- 
tended to  absolutely  command  that  auch  net 
value,  after  the  amount  due  for  past  pre- 
miums Is  deducted,  should  be  used  solely  for 
the  purchase  of  extended  Insurance.  f\>r,  lif 
this  had  been  the  intention  of  the  law,  the 
lawmakers  would  never  have  enacted  sec- 
tions 5857  and  5859.  Those  sections  clearly 
confer  upon  the  assured  a  right  to  use  this 
net  value  tn  some  other  manner  than  for  the 
purchase  of  extended  insurance.  Th'ns,  in- 
stead of  using  such  net  value  to  purchase  ex- 
tended Insurance  tor  the  sum  -written  in  the 
policy,  for  such  a  time  as  that  net  value 
would  cany  a  policy  for  such  a  sum,  section 
5857  allows  the  hisured  to  demand  that  such 
net  value  shall  be  used  to  boy  m  paid-np 
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turther  proTldes:  "The  three  preceding  sec- 
tiona  shall  not  be  applicable  In  the  following 
<:afle8,  to- wit:  If  the  policy  shall  contain  a 
provision  for  an  unconditional  cash  surrender 
-value  at  least  equal  to  the  net  single  premium 
tor  the  temporary  insurance  provided,  herein- 
before, or  for  the  unconditional  commutatioa 
■of  the  policy  to  non-forfeitable  paid-up  Insur- 
-ance  for  which  the  net  value  shall  be  equal 
to  that  provided  for  in.  section  5857,  or  If  the 
legal  holder  of  the  policy  shall,  within  sixty 
^days  after  default  of  premium,  surrender  the 
policy  and  accept  from  the  company  another 
form  of  policy,  or  If  the  policy  shall  be  sur- 
rendered to  the  company  for  a  consideration, 
Adequate  In  the  Judgment  of  the  legal  holder 
thereof,  then,  and  in  any  of  the  foregoing 
cases,  this  act  shall  not  be  a]K)licable." 
From  which  it  clearly  appears  that,  under  the 
law,  after  two  (now  three)  annual  premiums 
liave  been  paid,  the  policy  shall  not  be  for- 
feited, but  that  the  company  shall  employ 
three-fourths  of  the  net  value  of  the  policy, 
after  deducting  any  sum  due  for  unpaid  pre- 
miums, to  the  purchase  of  extended  insur- 
-ance,  without  the  assured  being  required  to 
'do  or  say  anything.  But  the  assured  may 
have  other  arrangements  made  for  Ms  bene- 
fit; that  is,  under  section  5857,  he  may  de- 
mand a  paid-up  policy  tn  such  sum  as  that 
much  money  will  buy,  or,  under  section  5869, 
he  may,  in  the  policy,  provide  that.  Instead 
of  such  extended  insurance  or  such  paid-up 
policy,  he  shall  be  entitled  to  such  net  value 
in  cash,  or  he  may  provide  for  the  surrender 
-of  such  policy  and  the  issuance  of  a  new  poli- 
cy, or  he  may  surrender  the  policy  to  the 
company  for  a  consideration  adequate  in  bis 
Judgment  And  this  right  last  mentioned  is 
not  required  to  be  reserved  in  the  policy.  It 
is  reserved  to  him  by  the  law.  It  is  a  recog- 
nition of  the  right  of  the  assured  to  deal 
with  this  fund  as  he  sees  fit  It  cannot, 
therefore,  be  properly  said  that  section  5856 
absolutely  requires  the  net  value  to  be  in- 
vested in  extended  insurance,  nor  that  it 
prohibits  the  assured  from  dealing  with  it  as 
specified  in  sections  5857  and  5859.  It  would 
t>e  very  hurtful  to  the  insured  to  hold  that  sec- 
tion 5856  only  permitted  the  net  value  to  be 
used  to  buy  extended  insurance.  For,  If  this 
was  the  law,  the  company  could  not  thereaft- 
er be  required  to  accept  any  other  premiums 
on  the  policy,  and  the  policy  would  cease 
when  the  extended  term  expired.  In  other 
words,  it  amounts  to  the  purchase  of  that 
much  Insurance  for  that  length  of  time.  If 
the  assured  died  before  the  expiration  of  the 
extended  insurance,  of  course,  his  represen- 
tative or  the  named  beneficiary  would  get 
the  amount  of  the  policy.  But  if  the  assured 
did  not  die  during  the  period  of  extended  In- 
surance, the  policy  would  cease  with  the  ex- 
piration of  the  extended  period,  and  then  the 
lately  Insored  person  would  have  to  take  out 


tion,  he  could  get  no  insurance.  In  addition, 
no  man  would  lend  a  dime  on  a  policy  of  in- 
surance, if  that  was  the  law,  because  all  the 
insured  would  have  to  do,  to  cut  off  the  se- 
curity of  the  lender,  would  be  to  stop  pay- 
ing premiums,  requhre  the  company  to  use 
the  net  value  to  purchase  extended  insurance, 
and  then,  if  be  lived  beyond  the  extended 
period,  the  policy  would  cease,  and  the  securi' 
ty  be  lost.  Such  a  rule  would  not  make  It 
certain  that  the  lender  would  get  his  money, 
even  at  the  death  of  the  Insured,  unless  he 
died  within  a  certain  time,  which  would  be 
before  the  end  of  his  life  expectancy. 

But  it  is  said  that  these  laws  were  not 
made  for  the  benefit  of  money  lenders. 
That  is  true.  They  were  made  for  the  ben- 
efit of  the  assured.  The  right  to  borrow 
money  on  the  policy  is  for  the  benefit  of  the 
assured.  Without  this  law  the  company 
would  lend  its  money  to  others  who  had 
other  security  to  ofTer,  but  without  this  law, 
construed  as  I  construe  It,  the  assured  could 
borrow  no  money  on  the  policy. 

It  is  said,  however,  that,  if  the  insured  Is 
permitted  to  borrow  money  on  the  policy, 
the  lender  could  come  in  at  any  time,  sur- 
render the  policy,  and  collect  the  net  value 
of  the  policy  In  cash,  and  thus  cut  out  the 
very  life  of  the  policy.  This  Is  a  total  mis- 
apprehension of  the  law.  The  assured  could 
always  prevent  such  a  thing  from  happen- 
ing by  keeping  the  premiums  paid  up.  As 
long  as  the  premiums  w6re  kept  paid  up,  the 
company  could  not  and  would  not  accept  a 
surrender  of  the  policy,  and  pay  the  net 
value  in  cash.  But  it  is  said  that  by  al- 
lowing the  insured  to  borrow  money  on  the 
policy,  the  benefit  of  extended  Insurance  or 
a  paid-up  policy  Is  taken  away  from  tiie 
Insured.  Be  it  so.  If  such  is  the  result,  it 
is  a  result  that  can  only  be  brought  about 
by  the  act  and  contract  of  the  Insured  him- 
self; and  this  law  was  intended  to  protect 
him  against  the  company,  not  against  him- 
self. 

Moreover,  even  if  all  that  Is  thus  said 
against  allowing  the  insured  to  borrow  mon- 
ey on  the  policy  be  true,  it  does  not  cover 
the  case.  For  section  5859  expressly  permits 
the  insured,  at  any  time  within  60  days  after 
be  has  made  default  in  payment  of  a  pre- 
mium, to  surrender  the  policy  for  any  con- 
sideration he  deems  adequate.  This  right  ex- 
ists by  virtue  of  the  law,  and,  whether  the 
policy  contains  a  reference  to  it  or  not,  it 
exists,  and  cannot  be  taken  away  from  the 
Insured  by  any  one.  It  is  therefore  a  thing 
of  value.  It  is  property.  If  it  is  something 
the  insured  can  do  for  liimself,  it  is  some- 
thing he  can  authorize  an  agent  to  do  for 
him.  If  this  Is  true,  it  is  wholly  immaterial 
at  what  time  he  gives  the  power  to  his  agent 
—whether  before  or  after  the  failure  to  pay 
the  premium.    It  he  may  delegate  this  pover 
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lie  lauy  uo  oy  an  aasigDineni  oi  ine  policy,  n 
pledge  of  the  policy,  or  an  express  power  of 
attorney  to  collect  the  money,  and  an  ex- 
press direction  how  the  money  shall  "be  ap- 
plied. It  follows  Inexorably  that  the  law- 
makers neTer  intended  to  prohibit  an  Insured 
from  borrowing  money  on  a  policy,  nor  did 
they  absolutely  require  the  net  value  of  the 
policy  to  be  used  to  buy  extended  Insurance, 
but  they  directly  gave  the  assured  the  right. 
Instead  of  taking  extended  Insurance  for  a 
limited  time,  to  demand  a  paid-up  policy  for 
such  sum  as  such  net  value  would  buy,  or, 
Instead  of  any  such  arrangement,  it  gave  the 
assured  the  right  to  contract  In  the  policy 
that  he  should  be  entitled  to  take  the  net 
value  in  cash,  and  also,  without  Its  being  so 
nominated  in  the  policy.  It  gave  him  a  right 
to  surrender  the  policy  to  the  company  for  a 
consideration  deemed  adequate  by  him.  And 
all  these  rights  which  he  might  exercise  he 
had  a  right  to  authorize  another  to  exercise 
for  him. 

For  these  hastily  thrown  together  reasons, 
I  am  constrained,  very  reluctantly,  to  dis- 
sent in  this  case. 

ROBINSON,  G.  J.,  and  FOX,  J.,  concur  In 
the  within. 


SOUTH  HIGHLAND  LAND  ft  IMFSOTB- 
MENT  CO.  V.  KANSAS  OITT  et  al. 

(Supreme  Court  of  Missouri.    March  4,  1903.) 

MUNICIPAL    CORPORATION  -  ASSESSMENTS  — 
SBWBRS— DISTRICTS-CHARTER  PRO- 
VISIONS-CONSTRUCTION. 

1.  An  ordinance  creatiBf  a  Joint  sewer  dis- 
trict out  of  105  dUtrictB,  in  order  to  complete 
the  draiuage  system  of  such  districts,  several  of 
whirh  had  formerly  been  combined  into  smaller 
Joint  districts  ana  the  property  assessed  for 
sewers,  does  not  violate  charter  povisions  for- 
bidding the  changing  of  gubdivisions  of  a  dis- 
trict or  joint  district  after  a  sewer  shall  have 
been  constructed  therein. 

2.  A  sewer  exclusively  reserved  for  the  drain- 
age of  an  area  embracing  one-fourth  of  a  city 
included  within  a  natural  drainage  area  is  a 
joint  district,  not  a  pnblic,  sewer,  and  the  cost 
thereof  can  be  assessed  on  the  property  drained, 
under  a  city  charter  providing  for  the  construc- 
tion of  joint  district  sewers,  to  be  paid  by 
special  tax  bills  against  property  within  the  diu- 
tricts. 

3.  The  fact  that  the  common  council  of  a 
city  had  by  ordinance  designated  a  sewer  as 
public,  and  paid  for  the  same  out  of  the  gen- 
eral funds  of  the  city  and  the  proceeds  of  the 
sale  of  bonds,  does  not  make  the  ae\»er  a  public 
one,  when  it  was  in  fact  confined  to  the  drain- 
age of  particular  sewer  districts,  and  a  sub- 
scqaent  ordinance  assessing  the  cost  of  comple- 
tion of  the  sewer  on  property  within  a  joint 
sewer  district  created  by  such  ordinance  is  not 
invalid. 

4.  The  fact  that  an  outlet  to  a  iHroposed  sew- 
er is  obstructed  by  filling  In  the  river  into 
which  it  drains  by  a  company  claiming  and  in 
possession  of  such  reclaimed  land  does  not  in- 
validate an  ordinance  ordering  the  construc- 
tion of  the  sewer  and  creating  a  joint  sewer 


son  County;  J.  H.  Siover,  Judge. 

Suit  by  the  South  Highland  Land  ft  Im- 
provement Company  against  Kansas  City  aDd 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

This  Is  a  suit  In  equity  to  enjoin  the  de- 
fendant city  and  its  officers  from  lettins  a 
contract  to  construct  a  Joint  district  sewer. 
The  cause  was  submitted  to  the  court  apoa 
an  agreed  statement  of  facts  in  substance  as 
follows: 

The  common  council  of  the  city  passed  an 
ordinance  (No.  16,253),  entitled  "An  ordinance 
to  establish  a  Joint  sewer  district  composed  of 
the  following  sewer  districts:   [specifying  105 
in  number],  and  to  construct  a  Joint  district 
sewer  therein."    The  ordinance  describes  the 
district  by  metes  and  bounds.    It  embraces 
4,200  acres,  wUch  is  shown  to  be  one-fourth 
of  the  area  of  the  city.    The  whole  4,200 
acres  are  embraced  in  the  same  natural  drain- 
age area  of  the  valley  and  water  course  in 
which  the  proposed  Joint  district  sewer  is  to 
be  built    In  many  of  the  105  sewer  districts 
named    sewers    have   been    constructed    and 
paid  for  through  special  tax  bills,  and  35  of 
these  are  embraced  in  joint  sewer  districts 
composed  of  two  or  more  districts,   ail  of 
which  are  to  drain  into  the  joint  district  sew- 
er proposed  to  be  constructed  under  the  ordi- 
nance in  question.    The  outlet  of  the  propos- 
ed sewer  is  the  outlet  of  what  is  designated 
in  the  record  as  the  "Santa  F6  Street  Sewer," 
whose  outlet  is,  or  was  when  conatmcted, 
the  Missouri  river;  but  since  its  construction 
the  river  at  that  point  has  "been  partially 
filled  by   a    land    reclamation   company   for 
some  considerable  distance  beyond  the  mouth 
of  the  sewer,  and  such  filled  laud  is  claimed 
by  and  in  possession  of  such  company."    The 
Santa  F6  street  sewer  has  been  emptying  in- 
to the  river  at  the  foot  of  that  street  for 
many  years,  and  the  city  has  never  given  its 
consent  to  have  the  river  filled  in  at  that 
point.    In  1889  an  ordinance  was  passed  sub- 
mitting to  the  vote  of  the  people  a  proposi- 
tion to  issue  city  tx>nds  to  the  amount  of 
$500,000,  three-fifths  of  the  proceeds  of  which 
were  to  be  used  in  building  a  city  hall,  and 
the  balance  In  "the  construction  of  a  public 
sewer  In  said  city  along  or  near  O.  K.  creek." 
The  proposition  carried,  the  bonds  were  is- 
sued, and  two-fifths  of  the  proceeds  were  used 
In  1893  In  the  construction  of  such  sewer  for 
a  considerable  distance;  but  It  was  left  un- 
finished for  the  rest  of  the  route,  and  the 
purpose  of  the  ordinance  now  in  question  is 
to  complete  that  sewer.    Since  1893,  when 
that  portion  of  the  sewer  was  built  with  the 
proceeds  of  the  bonds  mentioned,  there  hare 
been  constructed  and  paid  for  out  of  the  gen- 
ial city  revenue  two  other  sections  of  thf« 
sewer  under  ordinances  of  the  city  designat- 
ing it  as  a  public  sewer.    The  sewer,  aa  far 
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•will  drain  territory  only  within  those  limits. 

The  charter  of  the  city  (art  9)  provides  for 
the  construction  of  a  sewer  system  composed 
of  public,  district.  Joint  district,  and  private 
sewers. 

"Sec.  9.  Public  sewers  shall  be  established 
and  constructed  at  snch  times,  to  such  ex- 
tent, of  such  dimensions  and  materials,  as 
may  be  approved  by  the  board  of  public 
works,  and  under  such  regulations  as  may  be 
provided  by  ordinance  and  there  may  be  ex- 
tensions or  branches  of  sewers  already  con- 
structed or  to  be  constructed,  or  entirely  new 
throughout,  as  may  be  deemed  expedient 
Public  sewers  shall  be  paid  for  out  of  the 
general  fund  of  the  city:  provided,"  etc. 

"Sec.  10.  District  sewers  shall  be  con- 
structed within  the  limits  of  districts  hereto- 
fore or  hereafter  established  by  ordinance, 
as  each  case  may  be,"  etc.  That  section  also 
provides  that  district  sewers  shall  be  paid  for 
In  special  tax  bills  against  the  land  in  the 
district. 

"Sec.  11.  Joint  district  sewers  may  be  con- 
structed by  the  city  as  follows:  Whenever 
the  city  may  deem  It  neoessary  that  a  sewer 
should  be  constructed  in  any  part  of  the  dty 
containing  two  or  more  sower  districts.  It 
may,  by  ordinance,  unite  such  sewer  districts 
Into  a  Joint  sewer  district  and  cause  a  sewer 
to  be  constructed  therein  In  a  like  manner  in 
all  respects  as  is  provided  in  section  10  of 
this  article  in  cases  of  district  sewers,  ex- 
cept in  cases  of  Joint  district  sewers  the  city 
may,  If  deemed  proper,  provide  In  the  ordi- 
nance creating  such  Joint  district  sewer,  that 
the  city  shall  pay  a  certain  sum  to  be  speci- 
fied in  said  ordinance  towards  the  payment 
of  the  cost  of  such  Joint  district  sewer." 
That  section  further  provides  that  the  cost 
of  constructing  the  Joint  district  sewer,  ex- 
cept the  snm,  If  any,  specified  in  the  ordi- 
nance to  be  paid  by  the  city.  Is  to  be  paid  in 
special  tax  bills  against  property  In  the  Joint 
district.  It  also  provides  that  the  action  of 
the  common  council  creating  the  Joint  sewer 
district  shall  be  conclusive,  and  no  special 
tax  bills  shall  be  held  Invalid  or  be  affected 
on  account  of  the  Included  drainage  area 
thereof,  or  the  size,  character,  or  purpose  of 
snch  sewer,  provided,  it  shall  not  Include  any 
district  not  contained  In  its  natural  drainage 
area  or  water  course. 

The  estimated  cost  of  the  proposed  Joint 
district  sewer  is  $100,000.  Plaintiff  owns 
about  100  acres  of  the  4,200  acres  embraced 
in  the  proposed  Joint  district  The  city  had 
advertised  for  bids,  and  was  about  to  enter 
into  a  contract  for  the  construction  of  the 
Joint  district  sewer,  when  this  suit  was  be- 
gun, and  a  temporary  injunction  was  issued 
as  prayed.  It  was  conceded  that,  if  the  city 
had  no  right  to  have  this  sewer  constructed 
and  paid  for  In  special  tax  bills,  the  con- 
stmctlon  of  the  sewer  and  the  issuance  of  the 
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would  be  entitled  to  the  relief  prayed. 

On  the  agreed  statement  the  court  render- 
ed Judgment  for  defendants,  dissolving  the 
temporary  injunction  and  dismissing  plaln- 
tiers  bill.  Plaintiff  filed  a  motion  for  new 
trial,  which  was  overruled,  whereupon  this 
appeal  was  taken. 

Cook  ft  €k>ssett,  for  appellant.  R.  J.  In- 
graham  and  Clarence  S.  Palmer,  for  re- 
spondents. 

VALLIANT,  J.  (after  stating  the  facts). 
The  authority  of  the  city  to  innke  sewer 
districts  and  construct  sewers  therein,  the 
cost  to  be  paid  in  special  tax  bills  against 
the  land  In  the  respective  districts,  is  not 
questioned;  and  the  authority  to  group  any 
number  of  such  sewer  districts  into  a  Joint 
sewer  district  and  to  construct  a  Joint  dis- 
trict sewer  therein,  the  cost  to  be  paid  in  spe- 
cial tax  bills  against  the  property  In  such 
Joint  district,  Is  also  undisputed.  But  It  is 
contended  that  when  such  authority  has  once 
been  exercised,  to  the  extent  of  grouping  two 
or  three  districts  into  a  Joint  district,  and  a 
Joint  district  sewer  is  therein  constructed, 
and  the  cost  thereof  levied  on  the  land  In 
that  Joint  district  the  authority  of  the  city  is 
exhausted.  If  that  is  the  law,  then  the  au- 
thority is  very  inadequate  to  meet  the  neces- 
sities of  a  growing  city.  In  such  case.  If 
there  was  In  the  outskirts  of  the  city  a  thinly 
settled  area  of  considerable .  size  having  a 
common  natural  drainage,  if  the  city  should 
construct  a  system  of  district  and  Joint  dis- 
trict sewers  sufficient  only  to  meet  the  neces- 
sities of  the  time.  It  would  thereby  render  It- 
self Impotent  to  provide  for  the  necessities 
of  that  portion  of  its  domain  when  It  should 
afterwards  become  densely  inhabited;  and 
In  such  case  the  city  must  either  anticipate 
the  development  in  that  direction,  and  con- 
struct a  sewer  system  equal  to  all  possible 
future  demands,  or  else  make  no  sewers  at 
all  until  the  development  has  taken  place. 

The  charter  does  not  limit  the  city  govern- 
ment In  the  matter  of  the  number  of  sewer 
districts  it  may  embrace  in  a  Joint  sewer  dis- 
trict, provided  they  are  all  in  one  natural 
drainage  area.  That  is  left  as  a  matter  of 
policy  to  the  law-making  department  of  the 
city  government,  and  Its  reasonable  discre- 
tion In  that  respect  is  not  the  subject  of  re- 
view by  the  courts.  We  do  not  understand 
appellant  to  question  that  the  city  might  law- 
fully have  embraced  all  these  105  districts 
In  one  Joint  district,  if  it  had  not  previously 
united  some  of  them  in  smaller  Joint  districts. 
If  fhe  city  had  the  power  in  the  first  place 
to  embrace  them  all  in  one  Joint  district  it 
bad  the  power  to  prescribe  the  plan  or  sys- 
tem by  which  they  could  all  be  so  united; 
and  if,  in  so  doing,  its  engineer  had  deemed 
it  best  to  first  group  a  number  of  districts  in- 
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dictate  to  tbe  city  that  it  should  plan  tbe 
system  differently.  As  the  cost  of  district 
sewers  may  be  taxed  against  the  land  In  the 
district,  because  that  land  alone  is  drained 
through  such  sewer,  so  may  the  cost  of  the 
small  Joint  district  sewer  be  taxed  against 
the  land  embraced  in  its  area,  because  the 
land  alone  Is  drained  by  It;  and  tbe  cost  of 
the  main  Joint  district  sewer,  for  the  same 
reason,  may  be  taxed  against  the  land  which 
is  drained  by  it.  The  lands  in  this  proposed 
Joint  sewer  district  have  never  been  taxed 
to  pay  the  cost  of  a  sewer  that  performs  the 
function  that  this  sewer  Is  designed  to  per- 
form, nor  are  the  small  Joint  district  sewers 
that  have  already  been  paid  for  to  be  aban- 
doned or  superseded  by  the  one  in  question; 
but  they  are  to  drain  into  it,  and  will  be 
thereby  afforded  an  outlet  without  which 
they  would  not  accomplish  the  purpose  for 
which  they  were  designed.  The  duty  of  the 
city  In  respect  of  its  sewers  Is  not  performed 
until  it  has  given  them  an  outlet,  and  as 
long  as  they  retain  the  character  of  either 
district  or  Joint  district  sewers,  as  distin- 
guished from  public  sewers,  their  cost  may 
be  taxed  against  the  lands  exclusively  drain- 
ed by  them. 

Section  10,  art.  9,  of  the  city  charter.  In 
reference  to  district  sewers,  above  quoted,  al- 
so declares  that  "no  such  district  shall  be 
subdivided  or  changed  after  a  district  sewer 
shall  have  been  constructed  therein";  and 
section  11,  In  reference  to  Joint  district  sew- 
ers, says  they  shall  be  constructed  "in  like 
manner  In  all  respects  as  is  provided  in  sec- 
tion 10  of  this  article  in  cases  of  district  sew- 
ers." Prom  this  it  is  argued  that,  a  Joint 
district  sewer  once  constructed,  there  can 
be  no  change,  and  the  land,  once  taxed  for  a 
district  and  Joint  district  sewer,  cannot  be 
taxed  in  any  other  district  or  Joint  district 
Those  provisions  of  the  charter  mean  that 
land  that  has  once  been  taxed  to  build  a  dis- 
trict or  Joint  district  sewer  cannot  be  taken 
out  of  such  district  or  Joint  district  and  de- 
prived of  the  use  of  the  same,  nor  can  it  be 
placed  in  another  similar  district  or  Joint  dis- 
trict and  subjected  a  second  time  to  a  like 
burden;  nor  can  land  which  was  not  in  the 
district  or  Joint  district  when  the  sewers  were 
built  be  added  to  the  district  or  Joint  district 
and  have  a  benefit  for  which  it  paid  nothing. 
But  they  do  not  mean  that  land  which  has 
been  taxed  for  the  sewer  system,  as  far  as  the 
system  has  gone,  may  not  be  taxed  for  the  ex- 
tension of  the  system,  when  extension,  in  the 
opinion  of  the  law-making  department  of  the 
city,  la  necessary.  In  all  that  we  have  said  up 
to  this  time,  we  have  assumed  that  this  is  a 
Joint  district  sewer  which  the  city  Is  Intend- 
ing to  build;  and  our  conclusion  is  that.  If 
It  is  a  Joint  district  sewer,  the  city  is  acting 
within  Its  charter  powers,  and  the  plaintiff 
has  no  cause  to  complain. 


the  ordinance  a  Joint  district  sewer,  and  that 
as  a  public  sewer  it  should  be  paid  for  oot 
of  the  city  treasury,  and  not  in  special  tax 
bills.  If  It  Is  In  fact  a  public  sewer,  tbe 
common  council  could  not,  by  merely  giving 
It  a  name,  change  the  fact;  and  no  nv're 
could  the  common  council,  if  it  is  in  fact  a 
Joint  district  sewer,  make  it  a  public  sewer 
by  calling  it  by  that  name.  In  Uill  v.  Swing- 
ley,  159  Mo.  45,  60  S.  W.  114,  a  similar  clause 
In  the  charter  of  the  dty  of  St.  houls  was 
under  discussion,  and  It  was  therein  saiil: 
"And  tbe  difference  between  a  public  and  a 
district  sewer  Is  not  a  mere  difference  in 
name,  but  is  a  physical  fact,  so  that  tbe  mu- 
nicipal assembly  cannot,  by  ordinance  or  oth- 
erwise, authorize  the  construction  of  what  is 
In  fact  a  public  sewer,  and,  by  merely  de- 
.nominating  It  a  district  sewer,  tax  the  cv)st 
of  its  construction  on  the  lots  in  a  district 
named."  At  that  time  the  charter  of  St 
Louis  called  for  only  three  classes  of  sewers, 
public,  district,  and  private,  providing  that 
public  sewers  were  to  be  paid  out  of  the  city 
treasury,  district  sewers  by  special  tax  oc 
the  land  in  the  district,  and  private  sewers 
by  the  individuals  building  them.  There  was 
then  In  that  charter  no  definitions  prescribe)] 
of  the  words  "public"  and  "district,"  and 
they  were  left  to  their  natural  meanings. 
But  since  then  the  charter  of  that  city  has 
been  amended,  as  was  pointed  out  In  Prior 
V.  Construction  Oo.  (Mo.  Sup.)  71  S.  W.  2i35. 
The  amendment  adds  a  new  class,  to  wit. 
Joint  district  sewers,  to  those  before  providrJ 
for,  and  very  clearly  defines  the  meaning;'  of 
the  words  "public,"  "district,"  and  "joint 
district,"  as  applied  to  sewers  thereafter 
constructed  In  that  dty.  So  that  what  was 
said  in  the  quotation  from  Hill  v.  Swinglej. 
supra,  would  not  apply  to  sewers  in  St.  Ijouis 
constructed  after  the  charter  amendments 
discussed  In  Prior  v.  Construction  Co..  supra. 
When  lawmakers  use  a  word,  they  have  a 
right  to  say.  In  tbe  same  act,  what  they 
mean  by  It;  and  In  construing  the  act  that 
definition  is  to  be  taken  as  the  correct  mean- 
ing as  there  used,  although  It  may  be  a  pure- 
ly arbitrary  definition.  But,  of  coarse,'  defi- 
nitions in  the  charter  of  the  city  of  St  Loals 
cannot  aid  us  in  finding  out  the  meaning  of  a 
word  in  the  charter  of  Kansas  City.  Tbe 
terms  "public,"  "district,"  and  "Joint  dis- 
trict," applied  to  sewers,  are  used  in  tbe  char- 
ter of  Kansas  City  without  definition,  anJ 
are  therefore  to  be  construed  in  their  nat- 
ural or  common  meaning;  there  being  ik> 
suggestion  that  there  is  any  different  known 
technical  meaning.  The  learned  counsel  for 
appellant  In  their  brief  say:  "As  the  chart<T 
does  not  define  what  is  a  public  sewer,  tbv 
court  must  do  so,  and  determine  whether  this 
is  such  a  sewer  or  not  It  serves  one-fonrtli 
in  area  of  the  entire  city.  Its  need  Is  impera- 
tive for  the  public  health.    It  is  over  a  mi^t 
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together  necessarily  constitute  one  great  pub- 
He  sewer." 

As  the  counsel  well  say,  the  court  must 
decide  whether  or  not  this  Is  a  public  sewer. 
What  does  the  word  "public,"  as  applied  to 
a  sewer,  mean?  We  know  what  Is  meant 
by  the  term  "public  road."  Bouvler  defines 
the  word  "public"  to  mean  "the  whole  body 
politic,  or  all  the  citizens  of  the  state;  the 
inhabitants  of  a  particular  place."  The  Cen- 
tury Dictionary  gives  It:  "Open  to  all  the 
people;  shared  In  or  to  be  shared  or  partici- 
pated In  or  enjoyed  by  people  at  large;  not 
limited  or  restricted  to  any  particular  class 
of  the  commtmity."  We  can  find  no  fault 
with  those  definitions,  and,  bearing  them  In 
mind,  we  have  no  difficulty  In  understanding 
what  the  framers  of  the  Kansas  City  charter 
meant  by  the  term  "public  sewer."  It  Is  a 
sewer  open  and  available  to  the  whole  city, 
and  not  limited  to  any  particular  part  In 
a  sense,  a  sewer  that  drains  one-fourth  of  a 
large  city  is  of  benefit  to  the  whole  city. 
But  that  Is  true  In  the  same  sense  of  a  small 
district  sewer,  or  even  of  a  private  sewer; 
for  If  a  small  district,  or  even  an  inhabited 
private  house,  becomes  in  an  unsanitary  con- 
dition, Its  injurious  influence  is  extended  be- 
yond Its  own  limits.  If  a  sewer  is  available 
as  a  means  of  drainage  to  an  area  less  than 
the  whole  city,  especially  If  it  Is  exclusively 
reserved  for  the  drainage  of  an  area  less 
than  the  whole,  even  if  it  were  physically 
possible  to  drain  the  whole  Into  It,  It  Is  not  a 
public  sewer;  and  this  is  so  regardless  of  its 
dimensions.  We  therefore  hold  that  the  con- 
templated sewer  Is  a  joint  district,  and  not  a 
public,  sewer. 

It  Is  argued,  however,  that  the  common 
council  has  In  its  ordinance,  under  which  the 
part  of  the  contemplated  sewer  that  was  built 
in  1803  with  proceeds  of  the  bonds  above 
mentioned  was  built,  deuominatcd  It  a  "pub- 
lic sewer,"  as  It  so  did  In  two  other  ordinan- 
ces, under  which  two  other  parts  of  it  were 
subsequently  built  and  paid  for  out  of  the 
general  treasury  of  the  city.  But  If  the 
common  council  cannot  convert  a  public 
sewer  Into  a  joint  district  sewer  by  giving  It 
a  name,  neither  can  It  convert  a  joint  district 
sewer  Into  a  public  sewer  by  giving  it  a 
name;  and  If  the  common  council,  under  a 
misapprehension  of  the  facts,  has  appropriat- 
ed money  out  of  the  city  treasury  to  pay  for 
work  that  was  chargeable  alone  on  property 
In  a  district,  the  owners  of  property  In  that 
district  have  no  cause  to  complain. 

It  Is  further  urged  that  the  outlet  of  this 
proposed  sewer  Is  dosed  or  Impaired  by  fill- 
ing IQ  the  river  at  that  point  by  a  company 
that  has  taken  possession  of  It.  We  are  not 
prepared  to  say  that.  If  that  outlet  was  at  the 
foot  of  Santa  F6  street,  the  company  referred 
to  had  the  right  to  take  possession  and  make 
accretions  at  that  point  that  would  result  in 


ample  power  under  Its  charter  to  open  a  way 
to  the  river.  Article  7,  Kansas  City  Charter. 
The  circuit  court  took  the  correct  view  of 
the  law  as  applicable  to  the  agreed  facts  of 
the  case,  and  its  judgment  Is  therefore  af- 
fhmed.    All  concur. 


SINBERQ  T.  FALK  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Match 
2,  1903.) 

INJURY  TO  EMPLOYE— ASSUMPTION  OF  RISK— 
SAFB  PLACE  TO  WORK. 

1.  Whether  an  employe  hag  assumed  the  risk, 
and  so  Is  barred  from  recovery,  is  a  question 
for  the  jury;  the  evidence  being  couflicting  as 
to  whether  the  work  requiring  the  cover  to  be 
off  the  hole  into  which  he  stepped  had  been 
completed,  and  it  was  time  for  covering  it. 

2.  An  employer  is  only  required  to  provide  a 
place  as  reasouably  safe  as  the  proper  carrying 
on  of  the  work  will  reasonably  permit. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   J.  V.  C.  Karnes,  Special  Judge. 

Action  by  Clem  Slnberg  against  the  Falk 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

Harkless,  O'Grady  &  Crysler,  for  appel- 
lant. Ward  &  Hadley  and  Kimbrell  &  Kim- 
brell,  for  respondent 

BROADDUS,  J.  The  plalnUtf  seeks  to 
recover  damages  for  personal  injuries  alleg- 
ed to  have  been  received  in  consequence  of 
defendant's  negligence  while  In  its  employ. 
The  answer  was  a  general  denial,  that  plaln- 
ueC's  injuries  were  caused  by  his  own  negli- 
gence, and  that  he  assumed  the  risk.  The 
evidence  In  the  case  discloses  the  following 
state  of  facts:  The  Falk  Company,  a  cor- 
poration of  Milwaukee,  Wis.,  the  appellant 
herein,  was  on  the  9th  day  of  May,  1900, 
and  prior  thereto,  engaged  In  the  reconstruc- 
tion of  the  double  tracks  of  the  Metropoli- 
tan Street  Railway  Company  at  the  inter- 
section of  Eighth  street  and  Grand  avenue, 
Kansas  City,  Mo.;  Eighth  street  extending 
east  and  west  and  Orand  avenue  north  and 
south.  Said  street  railway  was  operated  by 
means  of  an  tmderground  cable,  and  at  the 
points  where  said  tracks  turn,  "or  curve," 
around  from  Eighth  street  Into  Grand  ave- 
nue, the  cable  Is  held  In  place  by  pulleys 
of  Iron  placed  underneath  the  street  surface 
of  the  tracks  between  the  rails.  This  series 
of  Iron  pulleys  extends  around  the  curves 
of  each  track  for  a  distance  of  about  40 
feet  and  they  revolve  very  rapidly  when 
the  cable  Is  In  motion.  In  the  center  of 
the  tracks  Is  an  Iron  slot  rail,  through  which 
the  grip  from  the  car  extends  down  to  the 
underground  cable.  The  pulleys  are  cover- 
ed  by  a   series  of  metal   plates   about   16 
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rails  of  the  tracks.  The  streets  were  paved 
with  asphalt  at  this  point,  except  over  the 
pulleys  at  the  curve,  where  the  metal  plates 
were  so  placed  as  to  constitute  a  part  of  the 
street  pavement,  and  persons  would  walk 
over  them  in  passing  along  the  streets.  Ap- 
pellant's work  of  reconstruction.  In  so  far 
as  these  curves  were  concerned,  consisted 
of  shortening  them,  by  forcing  them  over 
to  the  southeast,  near  to  the  sidewalk  at 
the  southeast  comer  of  Eighth  street  and 
Grand  avenue.  Plaintiff,  Clem  Sinberg,  was 
employed  by  defendant  as  a  common  labor- 
er, and  on  the  afternoon  of  May  8,  1900, 
he  and  other  laborers  were  finishing  np  the 
work  at  the  south  curve  under  the  immediate 
supervision  and  direction  of  appellant's  fore- 
man. They  had  moved  the  track  over  to 
the  southeast,  and  it  was  nearly.  If  not  quite, 
secured  in  place.  The  cable  was  running, 
the  pulleys  revolving,  and  the  cars  were 
passing  over  said  track  during  the  process 
of  reconstruction  as  aforesaid.  While  they 
were  finishing  up  the  curve,  plaintiff  was 
ordered  by  the  Falk  Company's  foreman  to 
return  at  midnight  to  work  on  the  night 
shift.  When  he  returned  at  midnight  he 
was  directed  by  said  foreman  to  saw  an  iron 
track  rail  of  the  north  track  on  Eighth 
street  at  a  point  about  50  feet  east  of  the 
«ast  line  of  Urand  avenue.  He  had  almost 
severed  said  rail  when  said  foreman  com- 
manded him  to  "hurry  up"  and  "get  a 
brace"  to  put  under  the  nearly  severed  rail, 
80  that  an  approaching  car  might  safely 
pass  over  the  track.  The  braces  were  on  or 
near  a  pile  of  dirt  south  of  the  south  curve, 
which  plaintiff  was  engaged  in  finishing  up 
the  previous  day.  In  order  to  reach  said 
braces,  by  the  most  direct  and  convenient 
route,  in  order  to  obey  the  order  of  appel- 
lant's vice  principal  aforesaid.  It  was  rea- 
sonably proper  for  plaintiff  to  pass  along 
and  over  the  metal  plates  covering  the  pul- 
leys of  the  south  curve.  The  metal  plates 
had  all  been  replaced,  except  one,  and  de- 
fendant's foreman  and  workmen  and  the 
street  railway's  Inspector  had  been  walking 
along  and  over  said  curve,  and  using  the 
same  for  a  regular  pathway,  for  at  least 
two  hours  before  plaintiff  returned  to  his 
work.  They  were  so  using  it  at  the  time 
of  plaintiff's  Injury.  An  electric  light  was 
northeast  of  said  curve,  and  one  of  defend- 
ant's foremen,  Mr.  Krebbs,  was  passing 
along,  between  it  and  the  south  curve.  In 
such  a  posiUou  that  his  shadow  fell  across 
said  south  curve,  at  the  point  where  the 
single  metal  plate  was  out  of  place,  and  as 
plaintiff  walked  along  said  south  curve,  look- 
ing for  the  brace,  he  stepped  Into  the  hole 
made  by  the  missing  plate  and  was  Injured. 
About  50  men  were  working  around  under 
said  light,  and  their  shadows  frequently 
fell  across  said  south  curve. 


ley  hole  was  not  on  at  the  time  of  the  ac- 
cident. Plaintiff  stated  that  he  could  bave 
seen  the  exposed  opening,  if  he  bad  been 
looking  for  it,  and  had  not  the  shadow  vt 
the  foreman,  Krebbs,  who  was  near  at  the 
time,  prevented  the  light  from  disclosing  it; 
that  he  noticed  it  looked  dark,  but  did  not 
think  It  was  uncovered.  It  was  shown  that 
In  the  work  of  reconstruction  and  moving 
the  track  It  was  necessary  to  excavate  the 
dirt  from  under  and  between  the  tracks, 
and  to  take  off  the  metal  plates  covering 
the  pulley  holes;  that,  while  the  work  was 
progressing,  the  rails  over  which  the  cars 
were  passing  were  supported  by  iron  braces; 
and  that,  when  the  tracks  were  replaced, 
the  covers  were  also  replaced  over  the  pul- 
ly  holes,  and  the  excavations  then  refilled 
with  dirt.  There  was  also  evidence  tending 
to  show  that  the  track  in  question,  at  the 
time  and  place  of  plaintiff's  injury,  had 
been  moved  and  properly  replaced,  and  all 
the  pulley  holes  covered,  except  the  one  in 
question.  But  there  was  also  evidence  tend- 
ing to  show  that  the  work  of  replacing  the 
said  track  was  not  fully  completed,  and  that 
the  condition  of  the  work  required  said 
pulleys  to  remain  uncovered-  Krebbs,  de- 
fendant's foreman,  in  regard  to  this  matter, 
made  the  following  statement:  "We  had  to 
bave  them  off  to  do  a  lot  of  work  around 
them.  We  could  not  do  the  work  with  them 
on." 

The  following  diagram,  used  at  the  trial, 
will  assist  materially  in  an  understanding  of 
the  case:    [Bee  next  page.] 

The  verdict  and  judgrment  were  for  the 
plaintiff,  from  which  defendant  appealed. 

The  defendant  asked  no  InstructlonB,  ex- 
cept a  demurrer  to  the  evidence.  The  de- 
fendant contends  that  the  risk  that  attended 
plaintiCTs  employment  was  a  result  of,  and 
brought  about  by  the  necessities  of,  the  woit 
itself,  and  for  that  reason  the  rule  of  law  re- 
quiring the  master  to  provide  a  reasonably 
safe  place  for  the  servant  while  In  the  per- 
formance of  his  labor  has  no  application.  As 
we  understand  it,  this  Is  only  equivalent  to 
saying  that  the  servant  assumed  the  risk  of 
his  employment.  But  as  there  was  evidence 
tending  to  show,  at  least,  that  the  course 
plaintiff  followed,  when  he  undertook  to 
obey  the  direction  of  his  foreman,  was  the 
one  most  available,  and  which  bad  been  used 
as  such  I^  defendant's  employes,  it  became 
the  duty  of  defendant  to  have  exercised  the 
necessary  care  to  have  rendered  it  as  reasm- 
ably  safe  as  the  condition  of  the  work  at  the 
time  would  permit  If  the  replacing  of  the 
track  had  been  completed,  it  became  the 
duty  of  the  defendant,  under  the  evidence,  to 
have  covered  said  pulleys  in  order  to  secure 
the  safety  of  Its  employes;  but  if  the  re- 
placing of  the  track  bad  not  been  completed, 
and  the  time  had  not  arrived  for  the  said 
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coven  to  be  replaced,  and  the  necessities  of 
the  work  required  that  they  should  be  kept 
open,  then  defendant  was  not  guilty  of  negli- 
gence In  that  respect. 

We  do  not,  therefore,  agree  with  defend- 
ant that  plaintiff  was  not  entitled  to  recover 
under  the  proof.  But  It  follows  that,  If  we 
are  correct  In  the  foregoing  conclusion  as  to 
the  Issue  raised  by  the  evidence,  Its  objection 
to  plaintiff's  first  instruction  should  have 
been  sustained.  Said  instruction  Is  as  fol- 
lows: "The  court  instructs  the  jury  that  If 
you  find  and  believe,  from  the  evidence,  that 
on  the  9th  day  of  May,  1900,  the  plaintiff 
was  employed  by  defendant  as  a  common  la- 
borer In  and  about  the  reconstruction  of  cer- 
tain street  railway  tracks  at  Eighth  street 
and  Grand  avenue,  in  Kansas  City,  Mo.,  and 
that  while  in  the  performance  of  his  said 
work  for  said  defendant  at  said  place  he  was 
directed  by  a  representative  of  said  defend- 
ant, in  charge  of  said  work  of  reconstruction 
and  of  this  plaintiff,  to  do  a  certain  work 
which  made  It  reasonably  proper  for  this 
plaintiff  to  pass  over  and  be  upon  a  certain 
portion  of  said  street  occupied  by  said  street 
car  tracks,  and  that  in  so  doing  plaintiff, 
while  in  the  exercise  of  ordinary  care  on  his 
part,  was  Injured  by  reason  of  the  unsafe 


Street  railway  tracks  at  said  place,  in  case 
you  find  and  believe  that  the  absence  of  said 
plate  rendered  said  opening  unsafe,  and  If 
you  further  find  that  said  defendant  had 
caused  said  condition  to  exist,  or  knew,  or  by 
the  exercise  of  ordinary  care  might  have 
known,  of  It  In  time  to  have  remedied  the 
same  before  plaintiff  claimed  to  have  been 
Injured,  then  your  verdict  will  be  for  the 
plaintiff."  The  vice  of  said  Instruction  con- 
sists In  assuming  that  the  knowledge  of  de- 
fendant that  the  pulley  hole  in  question  was 
left  uncovered  was  negligence.  It  may  or 
may  not  have  been  negligence.  If  the  work 
of  relaying  the  track  at  the  point  of  Injury 
had  been  completed,  as  has  been  said.  It  then 
became  the  duty  of  defendant  to  have  had 
them  covered;  but  If  the  relaying  of  the 
track  had  not  been  completed,  and  it  was 
necessary  to  the  work  to  have  them  uncov- 
ered, the  defendant  was  not  guilty  of  negli- 
gence. It  was  a  question  for  the  jury,  and 
not  for  the  court.  It  was  not  a  question  of 
law  upon  undisputed  facts,  but  a  question  of 
both  law  and  fact 

Instruction  No.  2,  given  for  plaintiff, 
should  have  been  modified  to  suit  the  case. 
We  think  it  was  error  to  tell  the  jury  with- 
out qualification  it  was  the  duty  of  the  de- 
fendant "to  exercise  ordinary  and  reasonable 
care  to  provide  a  reasonably  safe  place  for 
the  plaintiff  to  do  the  work  he  was  directed 
to  perform."  In  requiring  the  defendant  to 
provide  a  reasonably  safe  place  to  do  his 
work,  the  Instruction  required  too  much. 
The  defendant  might  have  performed  Its 
whole  duty,  and  still  the  place  where  plain- 
tiff was  required  to  do  his  work  would  not  be 
reasonably  safe.  The  principle  of  law  em- 
bodied In  said  Instruction  has  exceptions  and 
qualifications,  and  when  such  exceptions  ex- 
ist they  should  be  applied  to  the  facts  as 
proved.  Bradley  v.  Railway,  138  Mo.  293,  39 
S.  W.  763.  The  jury  should  have  been  in- 
structed that  It  was  the  duty  of  the  defend- 
ant to  have  provided  a  place  as  reasonably 
safe  as  the  proper  carrying  on  of  the  work 
would  reasonably  admit.  Hurst  v.  Railway, 
163  Mo.  309,  63  S.  W.  695,  85  Am.  St.  Rep. 
639. 

PlalntltTs  other  instructions  seem  to  be 
unexceptionable.  For  the  reason'  given,  the 
cause  Is  reversed  and  remanded.    All  concur. 


TOWN  OP  McMINNVILLB  v.   STROUD 
et  al. 

Supreme  Court  of  Tennessee.     March  18, 
1903.) 

MUNICIPAL  CORPORATIONS  —  VIOLATION  OP 
CRIMINAL  STATUTES— RIGHT  TO  SUBJ-JUDO- 
MBNT  BY  DEFAULT— WARRANT  TO  SUPPORT. 
1.  A  municipal   corporation   caniiot   maintain 

a  suit  for  the  violation  of  ona  of  the  criminal 

statutes  of  the  state. 
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suowuig  tne  existence  ot  tne  orainauce,  a  ae- 
fault  taken  therein  could  not  {aruish  the  basis 
for  a  judgment  against  the  defendant. 

Error  to  Circuit  Court,  Warren  County; 
M.  D.  Smallman,  Judge. 

Suit  by  the  town  of  McMlnnvlUe  against 
I^uls  and  Jane  Stroud.  Judgment  for  plain- 
tiff, motion  In  arrest  overruled,  and  defend- 
ants bring  error.  Rerersed,  and  suit  dis- 
missed. 

WhItBon  &  Mercer,  for  plaintiffs  In  error. 
Jobn  L.  Willis,  for  defendant  In  error. 

NEIL,  J.  This  was  argued  at  the  bar  as 
a  suit  by  the  town  of  McMlnnville  against 
the  defendants,  (or  the  violation  of  a  corpo- 
ration ordinance;  but  upon  opening  and  read- 
ing the  record,  we  find  that  the  warrant 
makes  no  mention  of  a  corporation  ordinance, 
but  requires  the  defendants  to  answer  the 
town  of  McMlnnville  for  the  violation  of  one 
of  the  criminal  statutes  of  the  state— the  one 
commonly  known  under  the  designation  of 
the  "Four  Mile  Law."  Of  course  no  town 
or  city  can  maintain  such  a  suit.  Crimea 
under  the  public  statutes  of  the  state  must  be 
punished  by  indictment  or  presentment,  as 
provided  by  law,  and  not  by  a  civil  suit,  In- 
stituted by  any  of  the  municipalities  of  the 
state.  State  v.  Haynes,  104  Tenn.  406,  58 
S.  W.  120.  We  do  not  Intend  to  say  that  the 
same  act  may  not  be  an  offense  both  against 
the  state  and  one  of  its  municipalities,  but 
before  the  latter  can  sue  it  must  have  and 
show  an  ordinance  covering  the  ground.  No 
ordinance  was  referred  to  In  the  warrant  In 
this  ease,  and  It  docs  not  in  any  wise  appear 
therein,  or  otherwise  in  the  record,  that  any 
such  ordinance  was  or  Is  in  existence.  Hence 
it  follows  that  no  violation  of  a  town  ordi- 
nance was  charged  in  the  warrant,  and,  from 
this,  that  no  cause  of  action  was  alleged 
therein,  and  from  this  it  necessarily  follows 
that  the  default  taken  was  without  any  le- 
gal result,  and  could  not  furnish  any  founda- 
tion for  the  judgment  which  was  rendered 
•gainst  the  defendants.  It  follows  that  the 
motion  in  arrest  of  Judgment,  made  in  the 
court  below,  should  have  been  sustained. 
That  motion  la  now  sustained,  and  the  suit 
dismissed,  at  the  cost  of  the  plaintiff,  town  of 
McMlnnvlUe. 

This  being  decisive  of  the  case.  It  is  un- 
necessary to  notice  other  questions  made  in 
the  briefs  and  argued  at  the  bar. 


OROCKBTTT  v.  McLANAHAN. 
(Supreme  Court  of  Tennessee.     Feb.  14,  1903.) 

UBBli— PRIVILEGED  COMMONICATIONS— 

DEMURRER. 

1.  Plaintiff,  in  an  action  for  libel,  claimed 
that,  in  a  bill  filed  to  enjoin  the  issuance  of 
bonds  authorized  at  an  election  of  the  voters 
in  a  city,  defendant  had  alleged  that  plaintiff 


joruy.  neia,  tnai  tne  quesuon  on  lae  ies<ii-<.' 
of  plaintiff's  vote  was  pertinent  to  the  issi:t.s 
In  tne  bond  suit,  and  hence  the  allegratioii  was 
absolutely  privileged. 

2.  It  was  a  question  of  law  for  the  coiu^  to 
determine  whether  the  alleged  defamatory  mat- 
ter In  the  bill  was  pertinent  to  the  issues  in  the 
suit 

3.  In  a  declaration  in  an  action  for  libel,  on 
account  of  alleped  defamatory  matter  containtrJ 
in  a  pleading  filed  by  defendant,  it  was  allcKii 
that  defendant  bad  no  probable  cause  for  mak- 
ing the  statements,  nor  could  he  have  reason- 
ably supposed  it  necessary  in  his  case  to  in- 
clude the  libelous  matter  in  his  pleading.  Beid, 
that  a  demurrer  to  the  declaration  did  not  ad- 
mit these  allegations  to  be  true. 

4.  By  the  question  whether  alleged  defama- 
tory matter  contained  in  a  pleading  was  perti- 
nent to  the  issues  in  the  case  is  meant  whether 
there  was  probable  cause  for  including  the  mat- 
ter in  the  pleading. 

6.  Defamatory  matter  In  a  pleadini;,  which 
is  pertinent  to  the  issues  in  the  suit,  ts  abao- 
iutely  privileged,  even  though  it  be  concerning 
a  stranger. 

Wilkes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Davidson 
County;    Jno.  W.  Gliildress,  Judge. 

Action  to  recover  damages  for  libel 
brought  by  John  A.  Crockett  against  J. 
Craig  McLanahan.  A  demurrer  to  the  dec- 
laration was  sustained,  and  plaintiff  appeals. 
Affirmed. 

J.  C.  Bradford  and  Jno.  J.  Vertreea,  for 
appellant.  Gen.  Washington  and  J.  M. 
Head,  for  appellee. 

McALISTER,  J.    The  question  presented 
for  our  determination  upon  this  record  Is 
whether  a   party  to  a  Judicial   proceeding; 
is  liable  In  damages  to  a .  stranger  to  the 
record  for  defamatory  matter  alleged  fn  the 
pleading   concerning    him,    or   whether   Siiid 
matter,   being  pertinent  and  relative  to  the 
issue,   is  not  absolutely  privileged.     Tbe  al- 
legations of  the  declaration  are  that  on  June 
2,  1U02,  the  defendant,  J.  Craig  McLanahan. 
filed    a   bill   in   the    United   States   Circuit 
Court  for  tbe  Middle  District  of  Tennessee, 
in  which  it  was  averred  that  on  tbe  8th  of 
August,  1901,  an  election  was  held  in  the 
city  of  Nashville  to  determine  whether  the 
city  should  subscribe  $1,000,000  of  tbe  capital 
stock  of  the   Nashville  &  Clarksville  Rail- 
road Company,  and  that  at  said  election  the 
plaintiff  (Crockett)  was  an  illegal  voter,  for 
the  reason  that,  after  being  registered  in  the 
Twentieth  Ward,  he  had  changed  his  resi- 
dence, and  had  not  again  registered  20  da^s 
before  said  election,  as  required  by  law.  and 
yet  cast  his  vote  at  said  railroad  election. 
It  is  alleged  that  defendant  (McLanatian)  In 
said    bill    meant    to    charge    that    plaintiff 
(Crockett)  was  an  illegal  voter  in  said  elec- 
tion, and  guilty  of  a  high  misdemeanor  and 
a  violation  of  the  criminal  laws  of  Ten- 
nessee.   It  is  alleged  In  the  second  count 

S  5.  Set  Libel  and  Slandtr.  vol.  »,  Cent.  Dl(.  U 
ni,  120. 


Digitized  by 


Google 


made  wituout  probaDie  cause,  ana  not  unaer 
such  circumstances  as  reasonably  created 
a  belief  In  the  mind  of  defendant  (McLana- 
han)  that  they  were  true.  It  is  further  al- 
leged that  plaintitr  was  not  a  party  to  said 
suit  in  the  federal  court  and  had  no  inter- 
est Ln  It.  A  demurrer  was  Interposed  to  this 
declaration,  which  assigned  the  following 
causes,  to  wit:  "(1)  It  shows  on  its  face 
that  the  alleged  libelous  publication  is  an 
averment  in  a  biU  filed  by  this  defendant 
and  others,  as  complainants,  in  the  Circuit 
Court  of  the  United  States  for  the  Middle 
District  of  Tennessee,  against  the  Tennessee 
Central  Railroad  et  al.,  to  enjoin  the  Issu- 
ance of  bonds  by  the  mayor  and  city  coun- 
cil of  Nashville  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  said  railway, 
upon  the  ground,  among  others,  that  said  sub- 
scription did  not  receive  the  requisite  three- 
fourths  of  the  votes  cast  at  the  election  held 
with  respect  thereto,  and  that  plaintiff's  vote 
and  the  votes  of  others  were  counted  for 
said  proposition  when  they  were  Illegal  and 
void,  for  that  said  voters  were  not  duly 
registered  and  voted  In  wards  In  which  they 
did  not  reside.  Defendant  says  that  the 
alleged  illegal,  libelous  statement  Is  a  plead- 
ing in  a  Judicial  proceeding  In  said  court, 
which  does  not  assail  the  plaintiff's  charac- 
ter, and  therefore  Is  absolutely  privileged, 
and  that  this  suit  cannot,  for  that  reason, 
be  maintained  against  him.  (2)  The  decla- 
ration does  not  show  that  said  suit  Is  still 
pending,  undetermined,  and  that  therefore 
this  suit  is  premature,  and  cannot  now  be 
prosecuted  against  this  defendant."  At  the 
September  term,  1902,  of  the  circuit  court 
of  Davidson  county,  Hon.  John  W.  Childress, 
presiding,  the  demurrer  was  sustained  and 
the  suit  dismissed.  Plaintiff  appealed,  and 
has  assigned  as  error  the  action  of  the  cir- 
cuit court  in  sustaining  the  demurrer. 

The  determinative  question  of  law  aris- 
ing upon  the  pleadings  Is  whether  the  al- 
leged defamatory  matter  was  absolutely,  or 
only  conditionally,  privileged.  The  rule  on 
this  subject  at  common  law  was  thus  stated 
by  Mr.  Townshend  in  his  work  on  Slander 
and  Libel  (4th  Ed.,  {  221),  viz.:  "In  a  clvU 
action,  whatever  the  complainant  may  allege 
In  his  pleading  In  connection  with  bis 
grounds  of  complaint  can  never  give  a  right 
of  action  for  libel.  The  immunity  thus  en- 
Joyed  by  a  party  complaining  extends  also 
to  a  party  defending.  Whatever  one  may 
allege  In  bis  pleading  by  way  of  defense  to 
tbe  charge  brought  against  him,  or  by  way 
of  countercharge,  counterclaim,  or  set-off, 
can  never  give  a  right  of  action."  This  rule 
was  adopted  in  this  state  at  an  early  day, 
but  it  was  coupled  with  the  qualification 
•^^hat  tbe  alleged  defamatory  matter  must  be 
pertinent  or  material  to  the  subject  of  in- 
qnlry  In  tbe  particular  litigation.    In   Lea 


racie,  or,  as  tne  dooks  nave  it,  'conaitiou- 
ally,'  privileged— tliat  Is,  they  do  not  amount 
to  defamation  (actionable)  until  It  appears 
that  the  communication  had  Its  origin  In 
actual  malice  in  fact  In  such  cases  It  will 
be  Incumbent  on  the  plaintiff  to  show,  In 
addition  to  the  Injurious  publication,  malice 
in  fact  and  that  tbe  occasion  was  seized 
upon  as  a  mere  pretext.  Illustrations  of  this 
class  of  communications  are  statements  in 
respect  of  the  character  of  servants,  official 
communications,  reports  of  Judicial  proceed- 
ings, etc.  But,"  continues  the  court,  "there 
is  another  class  of  cases  which  are  abso- 
lutely privileged  and  depend  In  no  respect 
for  their  protection  upon  their  bona  fides. 
Tbe  occasion  Is  an  absolute  privilege;  and 
tbe  only  questions  are  whether  the  occasion 
existed,  and  whether  the  matter  complained 
of  was  pertinent  to  the  occasion.  In  this 
class  are  embraced  Judicial  proceedings. 
The  proceedings  connected  with  the  Judica- 
ture of  the  country  are  so  Important  to  the 
public  good,  the  law  holds  that  nothing 
which  may  therein  be  said  with  probable 
cause,  whether  with  or  without  malice,  can 
be  slander,  and  in  like  manner  that  nothing 
written  with  probable  cause  under  tbe  sanc- 
tion of  such  an  occasion  can  be  a  libel. 
Tbe  pertinency  of  tbe  matter  to  the  occasion 
is  that  which  is  meant  by  probable  cause, 
and  probable  cause  is  In  this  class  of  abso- 
lutely privileged  communications  what  bona 
fides  is  to  the  class  of  conditionally  privi- 
leged communications,  which  are  protected 
unless  there  is  malice  in  fact." 

It  will  be  observed  that  the  cardinal  Inquiry 
Is  whether  the  alleged  defamatory  matter  Is 
pertinent  to  tbe  issue  Involved.  As  said  by 
this  court  In  Shadden  v.  McEIwee,  86  Tenn. 
152,  5  S.  W.  604,  6  Am.  St  Rep.  821,  "where 
the  matter  alleged  Is  pertinent  to  the  issue, 
or  fairly  supposed  to  be  so,  although  not  In 
tbe  strictest  sense  relevant,  the  pleader  Is 
absolutely  privileged,  although  he  may  have 
entertained  sentiments  of  malice  to  the  ad- 
verse party."  It  Is,  moreover,  the  rule  that 
the  question  of  pertinency  or  relevancy  Is  a 
question  of  law  for  the  court  Lea  v.  White, 
4  Sneed,  111;  Shadden  t.  McElwee,  86  Tenn. 
152,  5  S.  W.  602,  6  Am.  St  Rep.  821;  Jones 
V.  Brownlee  (Mo.)  61  S.  W,  795,  53  L.  R.  A. 
448.  It  cannot  be  seriously  controverted  that 
the  allegations  of  tbe  bill  in  the  United  States 
Circuit  Court  with  respect  to  the  disqualifica- 
tions of  the  plaintiff  as  an  elector  In  the  elec- 
tion of  August  8,  1901,  were  pertinent  and 
relevant  to  the  matter  of  Inquiry  In  that  suit 
Tbe  legality  of  tbe  election  was  challenged 
In  that  proceeding  upon  the  ground  that  tbe 
municipal  aid  subscription  had  not  been  car- 
ried by  a  three-fourths  majority  of  the  voters, 
as  required  by  law.  It  was  necessary  that 
the  bill  should  specifically  recite  the  names 
of  tbe  disqualified  voters,  in  order  that  an 
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Issue  might  b«  made  In  respect  of  their  qoall- 
flcatlons.  Moore  v.  Sharp,  98  Tenn.  483,  41 
8.  W.  587;  Blackburn  v.  VIck,  2  Helsk.  383. 
The  name  of  the  plaintiff  was  Included  In  a 
list  of  about  50  citizens  of  the  Twentieth 
Ward,  who  were  alleged  to  haye  been  dis- 
qnalifled  to  vote  In  said  election  on  account 
of  a  failure  to  re-register  after  changing  their 
residence  In  said  ward  20  days  before  the 
election.  The  matter  alleged  being  pertinent 
to  the  Issue,  It  was  absolutely  privileged,  and 
It  is  wholly  Immaterial  whether  the  element 
of  malice  entered  Into  the  charge.  As  said 
In  Lea  v.  White,  supra:  "It  certainly  cannot 
be  maintained  that,  because  a  person  Is 
malicious  in  bis  statements  toward  the  ad- 
verse party,  he  will  not  be  permitted  to  set 
up  in  his  defense  any  matter  that  he  may 
reasonably  suppose  would  be  available." 

It  is  alleged  In  the  declaration  there  was 
no  probable  cause,  or  that  defendant  could 
not  have  reasonably  supposed  It  necessary  In 
his  case,  to  have  alleged  the  libelous  matter. 
It  Is  said  the  demurrer  admits  this  allegation. 
It  Is  well  settled  that  "a  demurrer  does  not 
admit  inferences  from  facta,  nor  conclusions 
of  law  averred."  6  Ency.  Plead.  &  Prac. 
336;  Park  v.  Kelly  Axe  Ca,  1  0.  0.  A.  395; 
49  Fed.  618;  Kent  v.  Lake  Sup.  Ship  Canal 
Co.,  144  U.  S.  75,  12  Sup.  Ct  650.  36  L. 
Ed.  352;  Foster's  Fed.  Practice,  |  106;  Hop- 
per V.  Town  of  Covington,  118  U.  8.  148, 
151,  6  Sup.  Ct  1025,  30  L.  Ed.  390;  Greeff 
V.  Society  (N.  Y.)  54  N.  B.  712,  46  L.  R.  A. 
288,  73  Am.  St  Rep.  659.  "Averments  In  a 
declaration  as  to  the  meaning  and  interpre- 
tation of  a  writing  attached  thereto,  or  ex- 
hibited, are  not  admitted  by  a  demurrer." 
National  Park  Bank  v.  Halle,  30  111.  App. 
17;  6  Ency.  Plead.  &  Prac.  337,  397;  Foster's 
Fed.  Practice,  g  106.  "Neither  does  a  de- 
murrer admit  matters  averred  In  the  declara- 
tion contrary  to  law."  L.  &  N.  R.  R.  Co.  v. 
Palmes,  109  V.  S.  244,  8  Si^.  Ct  198,  27  L. 
Ed.  922;  6  Ency.  Plead.  &  Praa  338,  398; 
Foster's  Fed.  Practice,  {  106;  Hooper  v. 
Town  of  Covington,  118  U.  8.  148,  151,  6 
Sup.  Ct  1025,  30  L.  Ed.  190.  As  already 
seen,  the  pertinency  of  the  matter  to  the  oc- 
casion Is  that  which  Is  meant  by  probable 
cause.  The  pertinency  of  the  matter  to  the 
Issue  presented  Is  a  matter  for  the  court  and 
the  demurrer  does  not  admit  the  want  of 
probable  cause,  or  any  other  concluslca  of 
law  which  must  be  drawn  by  the  court  We 
think,  as  matter  of  law,  the  alleged  defama- 
tory matter  was  absolutely  and  nnqualifledly 
privileged. 

But  It  Is  insisted  on  behalf  of  plaintiff  In 
error  that  the  present  case  falls  within  an 
exception  to  the  general  rule  which  was 
recognized  and  established  by  this  court  in 
Ruohs  V.  Backer,  6  Helsk.  S96,  19  Am.  Rep. 
598.  In  that  case  It  was  bdd  that  the  nde 
as  to  parties  does  not  apply  to  strangers  to 
the  record,  and  such  statements,  although 
pertinent  are  only  conditionally  privileged. 
The  facts  of  that  case  were  that  Buohs,  as 


next  friend  of  two  young  girls,  filed  a  peti- 
tion In  the  county  court  of  Btamilton  county. 
In  which  he  asked  the  removal  of  rlieir 
guardian  upon  the  ground  (alleged)  that  "tlie 
guardian  has  had  in  his  family  a  girl  -who  ia 
now  probably  over  16  years  of  age,  who 
came  to  live  with  him  about  the  age  of  13 
years,  and  has  remained  in  his  family  ever 
since..  Her  reputation  is  ruined,  and  she  is 
now  an  example  at  shame  and  proBtitvition.'' 
The  court  said,  viz.:  "Having  the  undoubt- 
ed right  to  present  the  petition,  the  ques- 
tion recurs,  was  the  reason  assigned  by  the 
plaintiff  in  error  to  the  county  court  for  the 
removal  of  the  guardian  such  a  reason  as 
he  might  lawfully  assign,  and  his  petition  a 
privileged  communication  within  the  meaning 
of  the  law?  Although  there  are  authorities 
which  would,  perhaps,  sustain  the  petition 
to  the  county  court  as  falling  within  the 
definition  of  absolutely  privileged  communica- 
tions, this  court  is  of  opinion  that  a  distinc- 
tion should  be  taken  between  statements 
made  in  the  course  of  Judicial  proceedings 
relative  to  the  parties  thereto  and  those 
which  relate  to  strangers  to  the  record,  and 
that  the  protection  of  private  character,  as 
well  as  the  peace  of  society,  require  that 
imputations  against  persons  having  no  con- 
nection with  the  judicial  proceeding  should, 
even  when  properly  relating  to  such  proceed- 
ing, be  considered  as  falling  within  the  class 
of  conditionally  privileged  commnnlcations." 

The  case  of  Ruohs  v.  Backer  was  decided  in 
1871  In  an  opinion  delivered  by  Judge  Nel- 
son. It  has  not  been  reaffirmed,  as  errone- 
ously stated  by  counsel,  nor  has  It  been  dis- 
tlnctiy  overruled.  In  the  recent  opinion  of 
this  court  in  the  case  of  Cooley  v.  Glalyon 
(decided  at  Knoxvllle  September  term,  1902) 
70  S.  W.  607,  a  rule  antagonistic  to  that 
laid  down  In  Ruohs  v.  Backer  was  annom- 
ced.  It  was  held  In  that  case  that  slan- 
derous words  spoken  by  a  witness  In  a  Judi- 
cial proceeding,  which  are  relevant  and  per- 
tinent to  the  subject  of  Inquiry  or  responsive 
to  questions,  are  absolutely  privileged.  The 
court  said,  viz.:  "It  is  immaterial  that  nei- 
ther the  plaintiff  nor  defendant  were  par- 
ties to  the  cause  in  which  the  defendant  was 
called  to  testify.  The  majority  of  wltiiess(>3 
are  not  parties  to  the  cause  In  which  they 
are  examined,  and  facts  in  relation  to  other 
strangers  to  the  litigation  often  become  the 
subject  of  necessary  Inquiry.  If  the  privi- 
lege was  confined  to  the  parties,  it  would  he 
reduced  to  narrow  limits,  and  the  proper  ad- 
ministration of  Justice  would  be  greatly  em- 
barrassed and  made  dlflJcult"  It  was  held 
In  Henderson  v.  Broomhead,  4  Hurl.  &  N. 
(English  Exchequer)  569,  that  no  action  lies 
against  a  party  who  in  the  course  of  a  cause 
makes  an  affidavit  which  Is  scandalous,  fals«, 
and  malicious,  though  the  person  scandalized 
and  who  complains  la  not  a  party  to  the 
cause. 

This  question  was  under  consideration  in 
the  recent  case  of  Jones  t.  Brownlee.  61  S. 
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39G,  19  Am.  Rep.  598,  we  have  not  been  able 
to  flud  any  case,  either  in  England  or  the 
United  States,  which  b(dds  that  an  abso- 
lutely privileged  communication  made  in  a 
pleading  in  a  cause  ceases  to  be  such  when 
written  or  spoken  as  to  one  not  a  party  to 
the  suit  We  think  such  a  distinction  cannot 
be  made  without  disregarding  the  public  pol- 
icy upon  which  the  whole  rule  depends. 
There  are  so  many  cases  in  which  the  rights 
and  character  of  persons  who  are  not  par- 
ties to  the  suit  become  collaterally  the  sub- 
ject of  Inquiry,  and  the  right  to  make  such 
inquiry  so  unquestionable,  that  no  good  rea- 
son for  making  the  exception  can  be  given 
so  long  as  the  rule  Itself  is  maintained." 
Again,  in  the  case  of  Johnson  v.  Brown  et 
al.,  13  W.  Va.  136,  the  court  wrote  as  follows: 
"The  English  and  American  courts,  as  will 
be  seen  by  reference  to  many  of  the  authori- 
ties before  cited,  in  laying  down  the  rule 
which  is  to  determine  whether  libelous  mat- 
ter appearing  In  the  conduct  or  proceedings  of 
a  cause  is  or  is  not  to  be  considered  as  abso- 
lutely privileged,  appears  to  assume  that  it  In 
no  manner  depends  upon  whether  It  relates  to 
or  was  uttered  about  a  stranger  to  the  suit 
or  otherwise.  While  in  many  cases,  as  we 
have  seen,  qualifications  are  added  in  stating 
the  rule  which  exempts  from  libel  or  slander 
suits  utterances  in  the  prosecution  regularly 
of  a  suit,  yet  the  qualification  that  they 
must  not  be  uttered  In  reference  to  a  stranger 
to  the  suit  is  never  added.  There  is,  never- 
theless, one  American  case  that  decides  that 
If  a  libelous  statement,  made  in  the  course 
of  Judicial  proceedings,  is  made  in  regard 
to  a  third  person,  such  statement  is  not  an 
absolutely  privileged  publication,  but  is  only 
conditionally  privileged,  and  is  actionable  if 
made  with  malice,  without  probable  cause, 
and  under  such  circumstances  as  would  not 
reasonably  create  the  belief  that  they  were 
true"— citing  Raohs  v.  Backer,  6  Helsk.  395, 
10  Am.  Rep.  698. 

Judge  Nelson  in  his  opinion  states,  viz.: 
"If  a  guardian  may  be  removed  because  bis 
domestic  associations  are  such  as  tend  to  the 
corruption  and  contamination  of  bis  ward, 
upon  what  principle  is  it  that  the  person 
seeking  his  removal  may  not  even  name  his 
associates  and  cause  their  character  to  be 
inquired  into?  There  are  many  cases  in 
'which  the  rights  and  character  of  persons 
who  are  not  parties  to  the  suit  become  col- 
laterally the  subject  of  Inquiry;  and  the 
right  in  this  case,"  continues  Judge  Nelson, 
"is  unquestionable."  If,  then,  the  right  to 
make  the  inquiry  is  material  and  pertinent, 
why  should  not  the  rule  of  exemption  from 
liability,  grounded  on  reasons  of  public  pol- 
icy, which  favors  a  free  and  untrammeled 
Investigation  in  courts  of  Judicature,  not  ap- 
ply when  the  allegation  is  made  concerning 
a  stranger,  as  If  made  against  a  party  to 


founded.  It  Is  not  supported  by  any  author- 
ity, but  is  contrary  to  the  rule  announced  in 
all  the  cases,  and  should  not  be  adhered  to 
as  a  precedent  The  fact  that  cases  of  tiard- 
ship  may  arise,  and  persons  who  have  been 
defamed  in  the  course  of  Judicial  proceedings 
may  be  left  remediless,  is  no  reason  why  a 
wholesome  legal  principle,  founded  upon  rea- 
sons of  public  policy,  should  be  overthrown. 
A  multitude  of  instances  might  be  cited 
where  the  rights  of  the  individual  are  re- 
quired to  be  sacrificed  for  the  public  good. 

Without  further  elaboration,  we  are  of 
opinion  the  Judgment  of  the  circuit  court  on 
the  demurrer  was  correct,  and  the  same  is 
affirmed. 

WILKES,  J.  (dissenting).  I  cannot  concur 
in  the  view  taken  by  the  majority.  I  con- 
cede that  the  holding  of  the  court  In  Ruohs 
V.  Backer,  6  Heisk.  395,  19  Am.  Rep.  596, 
is  contrary  to  the  great  weight  of  authority, 
though  I  must  insist  the  reasoning  and  Jus- 
tice of  that  holding  are  unassailable  and  un- 
answerable. Accepting  as  law,  however,  the 
principle  that  statements  made  In  the  course 
of  Judicial  proceedings  by  parties  in  their 
defense  and  by  witnesses  on  examination  are 
absolutely  privileged,  when  they  are  perti- 
nent and  relevant,  even  though  maliciously 
made,  I  think  the  present  suit  does  not 
upon  demurrer  present  such  case.  Parties 
in  their  defense  and  witnesses  in  their  ex- 
amination should  be  privileged  in  making 
responses  to  pertinent  charges  and  questions, 
because  they  are  before  the  court  upon  com- 
pulsion and  not  upon  their  own  motion,  and 
they  have  nothing  whatever  to  do  with  fram- 
ing the  issues  or  questions,  but  must  meet 
them  as  made  by  others.  But  I  cannot  agree 
that  a  plaintiff  may  go  into  court  upon  his 
own  motion,  and  frame  pleadings  and  pre- 
sent issues  to  suit  himself,  and  under  the 
issues  thus  presented  libel  a  stranger  to  the 
record,  and  then  defend  himself  from  liabil- 
ity upon  the  plea  that  such  libelous  charges 
are  pertinent  to  the  issues  which  be  has 
formulated. 

To  illustrate:  I  cannot  agree  that  the  pur- 
est, most  innocent  woman,  of  the  highest 
standing,  may  with  impunity  be  libeled  as 
co-respondent  in  a  divorce  suit  upon  grounds 
of  adultery,  simply  because  such  a  baseless 
charge  is  pertinent  to  the  charge  made.  Oth- 
er Illustrations  can  be  given,  and  if  this  is 
the  rule  no  man  or  woman  In  the  commu- 
nity can  be  free  from  malicious  and  unwar- 
ranted attacks  upon  character  under  the 
guise  of  Judicial  proceedings.  To  make  a 
practical  application  of  the  present  case: 
Mr.  McLanahan  brings  a  suit  against  the 
city.  He  charges  Mr.  Crockett,  a  stranger 
to  the  record,  with  the  crime  of  illegal  vot- 
ing. Whether  he  did  vote  Illegally  could  be 
ascertained  by  an  Investigation  of  the  regis 
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tratlon  record.  There  is  no  aDegation  tbat 
this  wag  doDe.  The  charge  la  made  without 
regard  to  its  truth,  recklessly,  but,  ao  far  aa 
we  can  see,  without  actual  malice.  But,  if 
done  through  malice,  the  result  would  be  the 
same;  that  la,  because  he  bad  charged  Mr. 
Crockett  with  matter  pertinent  to  the  issue 
with  the  city,  he  was  privileged  to  make  it, 
even  though  made  ignorantly,  recklessly,  or 
with  express  malice.  In  such  case,  when 
the  libelant  makea  the  Issue  himself,  he 
should  be  required  to  show  good  faith  and 
probable  cause  in  charging  a  stranger  with 
crime,  even  though  pertinent  and  relevant  to 
the  issue.  He  should  be  required  to  answer, 
and  show  that  In  making  the  libelous  charge 
he  acted  after  investigation  and  upon  well- 
grounded  information  which  he  believed  to 
be  true. 

In  other  words,  the  gist  of  my  dissent  and 
protest  la  that  no  man  or  woman  shall  l>e 
maligned  and  traduced  in  even  Judicial  pro- 
ceedings, unless  the  charges  are  made  in 
good  faith  and  upon  reasonable  ground  to  be- 
lieve they  are  true.  Especially  Is  this  true 
when  the  party  traduced  Is  a  stranger  to  the 
records,  the  means  of  Information  as  to  the 
truth  of  the  charge  are  open  and  matters  of 
record,  and  the  issues  presented  are  made 
by  the  same  party  who  makes  the  charges. 
Under  the  facts  disclosed  in  this  declaration 
the  defendant  should  be  required  to  answer 
and  show  tbat  bis  charges  were  made  in 
good  faith  and  with  probable  cause.  Nor 
can  I  agree  tbat  the  question  of  pertinency 
or  relevance  is  a  question  of  law  in  all  cases. 
The  majority  cite  to  support  this  proposition 
Lea  V.  White,  4  Sneed,  111;  Shadden  r.  Mc- 
Elwee,  86  Tenn.  152,  5  S.  W.  602,  6  Am.  St 
Rep.  821;  Jones  v.  Brownlee  (Mo.)  61  S.  W. 
702,  53  L.  R.  A.  448.  In  both  the  Tennessee 
cnsos  it  is  expressly  said  that  pertinency 
and  probable  cause  mean  the  same  thing, 
and  the  question  of  probable  cause  or  perti- 
nency may  be  for  the  Jury  or  not,  according 
to  the  circumstances  of  the  case.  See,  also, 
13  Ency.  PI.  &  Pr.  107;  18  Am.  &  Eng.  Bncy. 
Law  (2d  Ed.)  1050. 


LOUISVILLE  &  N.  TERMINAL  CO.  T. 
JACOBS. 

(Supreme  Court   of  Tennessee.     March  7, 
1903.) 

NUISANCE— LIABILITY  OF  LANDLORD— USB  OF 
PREMISES— USE  NECESSARILY  CONSTITUT- 
ING NUISANCE-EVIDENCE-INJURY  TO  PROP- 
ERTY—CORPORATIONS —  CHARTER  RIGHTS- 
LOCATION  OP  ROUNDHOUSE. 

1.  Where  a  landlord  lets  premises  the  occn- 
patiou  and  use  of  wbicb  subsequently  consti- 
tutes a  nuisance,  the  landlord  is  not  liable  un- 
less the  nuisance  complained  of  arose  neces- 
sarily from  the  use  of  such  premises. 

2.  Where  a  corporation  constructed  a  ter- 
minal railroad  station,  rontaining  a  roundhouse, 
and  the  owner  of  neighboring  property  sued  the 

111.  Sm  Landlord  and  Tenant,  toL  U,  Cent  Die 


I  lessor  on  the  ground  that  the  occupation  and 
use  of  the  roundhouse  was  a  nuisance.  It  was  a 
question    for    the   Jury    whether    the    nuisance 

I  arose  necessarily  from  the  ordinary  nse  of  the 

I  premises. 

3.  In  an  action  against  the  owner  of  a  rail- 
toad  roundhouse  on  the  ground  that  the  same 
was  a  nuisance,  it  was  error  to  withdraw  frotn 
the   jury   testimony   that   the   roundhouse    was 

I  being  used  aa  such  by  a  tenant  of  the  defend- 
'  ant 

4.  In  an  action  against  the  owner  of  a  rail- 
I  road  roundhouse  on  the  ground   that   the   nse 

of  the  same  was  a  nuisance,  the  defense  beinr 
I  that  the  roundhouse  was  occupied  by  a  tenant 
of  defendant   it  was  error  to  permit  plaintiff 
to  state  tbat  the  engines  which  it  was  alleged 
committed  the  nuisance  through  their  noise  and 
smoke  by  general  reputation  were  the  propertj 
of  defendant. 
6.  In  au  action  by  the  own"r  nnd  occupant  of 
I  premises  for  damages  from  a  nirsnnce  consist- 
!  ing  of  a  neighboring  railroad  rouodhoase,  evi- 
dence as  to  the  effect  of  the  nuisance  on  the 
I  value  of  the  property  or  of  the  fee  was  errone- 
I  ously  admitted,  but  the  court  charged  that  the 
jury  might  look  to  such  things  as  affected  the 
use  of  her  property  as  her  residence  and  home, 
considering  discomforts,  etc.    BM,  that  the  iu- 
Btruction  rendered  the  admission  of  the  testi- 
mony harmless. 

6.  In  an  action  by  the  owner  and  occupant 
of  property  for  damages  from  a  nuisance  con- 
sisting of  a  neiKhboring  railroad  ronudhonse. 
the  jury  could  consider  discomfort.  annoyanc<«. 
and  such  things  as  occurred  to  plaintiff  in  thr 
use  of  her  home. 

7.  Where  the  charter  of  a  corporation  (Hves 
it  authority  to  acquire  and  hold  at  such  places 
as  it  shall  find  expedient  all  necessary  propcrtr 
on  which  to  construct  and  maintain  termins! 
railroad  facilities  and  accommodations.  sa>-ti 
charter  right  is  no  defense  in  an  action  against 
it  for  damages  from  a  nuisance  consisting  of 
a  roundhouse  erected  by  it 

Appeal  from  Circuit  Court,  Davidson  Coun- 
ty;  J.  A.  Cartwright  Judge. 

Action  by  Belle  Jacobs  against  the  Louls- 
Tllle  &  Nashville  Terminal  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Smith  &  Maddin,  for  appellant  Anderson 
&  Grisham  and  A.  G.  Ewlng,  Jr.,  for  ap- 
pellee. 

BEARD,  a  J.  This  action  was  instituted 
by  the  defendant  In  error,  who  owTied  and 
was  In  possession  of  a  house  and  lot  on  Mag- 
azine street,  In  Nashville,  to  recoTer  dam- 
age claimed  to  have  been  done  to  her  prop- 
erty by  the  plaintiff  in  error  by  the  alleged 
Improper  location  of  its  roundhouse,  and  hi 
its  operation  or  management  In  that  the  loco- 
motives housed  in  it  from  day  to  day  greatly 
annoyed  her  by  their  incessant  noise,  and 
also  cast  off  dense  volumes  of  smoke  and 
great  quantities  of  gases,  cinders,  and  soot, 
which  were  blown  Into  and  upon  the  prem- 
ises of  the  defendant  In  error,  inflicting  seri- 
ous injury  upon  her  household  furniture,  de- 
stroying vegetation  In  her  yard,  and  Impreg- 
nating the  atmosphere,  so  as  to  make  her 
property  practically  uninhabitable.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff  below,  and  the  case  Is  now  before 
us  on  various  assignments  of  error. 

In  order  to  a  proper  nnderstandlns  of  these 
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charter  of  Incorporation  by  the  state  of  Ten- 
nessee, by  which  It  was  authorized  "to  ac- 
quire and  bold  In  this  or  any  other  state,  at 
such  place  or  places  as  shall  be  found  by  it 
expedient,"  all  necessary  real  estate,  "on 
which  to  construct,  operate  and  maintain 
passenger  stations,  •  *  •  ofSce  bolldiugs, 
sheds  and  storage  yards,  •  *  •  round- 
houses and  machine  shops,  *  •  *  main 
and  side  traclis,  •  •  •  and  other  ter- 
minal railroad  facilities,  appurtenances  and 
accommodations  suitable"  to  enable  the  com- 
pany to  perform  promptly  the  work  of  re- 
ceiving, delivering,  and  transferring  all  pas- 
senger and  freight  traffic  and  otherwise  dis- 
charging the  duties  and  exercising  the  pow- 
ers contemplated  or  given  In  the  charter. 
Among  the  powers  so  granted  was  that  to 
"lease  to  any  railroad  company  or  railroad 
companies  its  freight  and  passenger  depot  or 
station  and  its  other  terminal  facilities  at  any 
place  where  the  line  or  lines  of  said  railroad 
company  or  companies  may  terminate  or 
through  which  they  may  pass." 

Acting  within  its  charter,  the  plaintiff  in 
error  proceeded  to  acquire  real  estate  In  the 
city  of  Nashville,  and  to  construct  upon  it  a 
terminal  station,  including  a  roundhouse  of 
large  capacity  for  the  storage  and  safe-keep- 
ing of  locomotive  engines,  and  afterwards, 
on  the  15tb  of  June,  1896,  it  executed  a  lease 
for  the  term  of  999  years  of  all  of  its  ter- 
minal property  to  the  Louisville  &  Nashville 
Railroad  Company  and  the  Nashville,  Chat- 
tanooga &  St.  Loais  Railway,  reserving  to  it- 
self an  annual  rent  therefor,  and  at  once 
turned  over  its  entire  holdings  to  the  pos- 
session and  use  of  the  lessees.  Since  the 
time  of  said  lease,  so  far  as  the  record  shows, 
the  plain tiflF  in  error  has  exercised  no  control 
over  the  roundhouse,  or  any  other  part  of  the 
terminal  property.  On  the  contrary,  it  af- 
firmatively appears  that  the  whole  has  been 
under  the  control  of  the  two  railroads,  and 
their  engines  have  occupied  the  roundhouse; 
and  whatever  nuisance  may  have  been  com- 
mitted, so  far  as  defendant  in  error  is  ac- 
tively concerned,  has  been  by  them. 

Without  going  Into  detail  as  to  the  evi- 
dence, it  may  be  assumed  that  the  verdict  of 
the  Jury  settled  conclusively  that  by  reason 
of  the  proximity  of  the  roundhouse  to  the 
dwelling  of  the  defendant  in  error  she  suf- 
fered great  discomfort  from  the  noise  made 
in  the  incoming  and  outgoing  of  the  engines 
of  these  railroad  companies,  and  loss  as  well 
as  inconvenience  from  the  smoke,  soot,  cin- 
ders, and  gases  emitted  by  these  engines. 
The  fact  is  the  trial  Judge  withdrew  by  his 
charge  from  the  consideration  of  the  Jury 
every  issue  of  fact  save  this:  was  the  opera- 
tion of  the  roundhouse  a  nuisance?  By  their 
verdict  the  Jury  have  answered  that  it  was. 

It  was  not  insisted  In  the  court  below,  nor 
is  it  here,  that  the  roundhotise  was  per  se  a 


the  very  use  to  which  it  was  applied,  and 
such  use  having  proved  to  be  a  nuisance, 
the  Louisville  &  Nashville  Terminal  Com- 
pany is  liable  for  the  resulting  damage  to 
the  property  of  the  defendant  in  error,  not- 
withstanding the  lease.  In  other  words,  the 
insistence  is  that  the  erection  of  this  building 
for  the  very  use  to  which  It  was  subsequent- 
ly applied  makes  the  terminal  company  liable 
for  the  alleged  subsequent  wrong  of  the  les- 
sees upon  the  ground  that  its  leasing  was  an 
Implied  warrant  or  consent  on  its  part  to 
these  lessees  to  appropriate  it  to  such  wrong- 
ful use.  This  was  the  view  taken  by  the 
trial  Judge.  As  to  this  he  said  to  the  Jury: 
"If  the  proof  shows  that  such  construction 
and  leasing  of  the  roundhouse  of  the  defend- 
ant was  for  the  very  purpose  for  which  it 
was  operated,  •  •  •  and  If  the  proof 
further  shows  that  in  its  operation  a  nuisance 
was  committed,  and  that  plaintiff  had  there- 
by suffered  hurt,  worry,  and  discomfort,  in- 
convenience, and  damage,  so  as  to  injure  the 
use  of  her  property,  then  the  defendant  Is 
liable."  This  view  of  the  law  is  emphasized 
by  being  repeated  at  least  in  two  other  para- 
graphs of  the  charge.  There  is  no  doubt 
that,  should  a  landowner  erect  or  create  a 
nuisance  upon  his  land,  he  cannot  rid  him- 
self of  liability  arising  therefrom  by  a  grant 
of  the  property  to  another.  This  was  laid 
down  as  early  as  Rosewell  v.  Prior,  2  Salk. 
459,  S.  C.  12  Mod.  639,  where  It  is  said  that: 
"Before  his  assignment  over  he  was  liable 
to  all  consequential  damages,  and  it  is  not 
in  his  power  to  discharge  himself  by  grant- 
ing it  over,  more  especially  where  he  grants 
it  over  reserving  rent,  whereby  he  agrees 
with  the  grantee  that  the  nuisance  may  con- 
tinue and  has  a  recompense,  vi2s.,  the  rent 
for  the  same."  This  rule  has  been  applied 
in  the  case  of  the  owner  of  a  pier,  who  leas- 
ed it  in  a  dangerous  condition  (Swords  v. 
Kdgar,  59  N.  Y.  29,  17  Am.  Rep.  295),  and 
of  a  landowner  who  let  out  his  premises  to 
be  used  as  a  bawdy  bouse,  and  of  one  who 
constructs  upon  his  lot  vaults,  the  necessary 
use  of  which  creates  a  nuisance  (Rex  t. 
Pedly,  1  Ad.  &  EI.  822;  Marshall  v.  Cohen, 
44  Ga.  489,  9  Am.  Rep.  170),  or  if  one  who, 
by  the  negligence  of  his  contractor,  leaves 
a  dangerous  excavation  near  a  tiighway  (Ir- 
vine V.  Wood,  51  N.  T.  224,  10  Am.  Rep. 
603),  or  in  a  sidewalk  in  a  city  (Chicago  t. 
Robbins,  2  Black,  418,  17  L.  Ed.  298).  In 
such  cases  the  liability  of  the  landowner 
rests  upon  the  ground  that  the  very  exist- 
ence of  the  thing  constitutes  a  nuisance,  the 
responsibility  for  which  cannot  be  drifted  by 
a  mere  letting  to  or  contracting  with  another. 
But  on  principle  it  would  seem  to  be  other- 
wise where  the  structure  or  work,  whatever 
it  may  be,  was  not  of  itself  a  nuisance,  and 
where  the  letting  was  general  in  its  charac- 
ter.   In  such  case,  if  the  use  of  such  struc- 
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ture  or  work  does  not  ex  necessitate  make  a 
nuisance,  but  after  the  letting  It  Is  used  by 
tbe  tenant  so  as  to  create  one,  then  the  ten- 
ant alone  should  be  liable.  This  limitation 
upon  the  general  rule,  which  fixes  liability 
upon  the  landlord  for  a  nuisance  on  his  prem- 
ises has  been  presented  In  many  cases,  but 
in  none  with  more  force  than  In  the  leading 
case  of  Rich  t.  Basterfield,  4  C.  B.  783,  which 
went  far  in  overturning  the  authority  of  The 
King  V.  Pedly,  1  Ad.  &  EU.  822.  This  latter 
case  held  that  if  a  landlord  erect  a  building 
of  which  the  occupation  Is  likely  to  produce 
a  nuisance,  or  if  he  let  a  building  which  re- 
quires particular  care  to  prevent  the  occupa- 
tion from  becoming  a  nuisance,  and  the  nui- 
sance occurs  for  want  of  such  care  on  the 
part  of  the  tenant,  then  the  landlord  Is  re- 
sponsible. But  In  Rich  v.  Basterfield,  supra, 
the  previous  cases  involving  this  question 
were  reviewed,  and  the  sound  conclusion  was 
announced  that,  If  the  landlord  lets  prem- 
ises, not  In  themselves  a  nuisance,  but  which 
may  or  may  not  be  used  by  the  tenant  so  as 
to  become  a  nuisance,  and  it  Is  entirely  at 
the  option  so  to  use  them  or  not,  and  the 
landlord  receives  the  same  rent  whether  they 
are  so  used  or  not,  the  landlord  cannot  be 
made  responsible  for  the  act  of  his  tenant 

In  the  present  case,  while  the  roundhouse 
was  erected  near  the  house  of  the  defendant 
In  error  for  the  housing  of  engines,  yet  it 
was  not  In  Itself  a  nuisance.  Whether  It  be- 
came one  depended  alone  upon  the  will  of 
the  lessees.  It  was  not  Incumbent  upon  them 
to  use  It  for  storing  their  engines.  In  addi- 
tion, the  record  tends  to  show  that,  even  If 
the  lessees  saw  proper  to  appropriate  this 
building  to  that  purpose,  they  might  have 
moved  their  engines  in  and  out  of  It  by  em- 
ploying wood  and  hard  coal,  which  would 
have  reduced  the  Injury  to  defendant  In 
error,  if  any,  to  an  inappreciable  extent 

What  has  been  said  may  be  here  repeated: 
If  the  roundhouse  was  a  nuisance  at  the  date 
of  the  lease,  then  the  landlord,  by  his  con- 
tract of  leasing,  could  not  have  avoided  lia- 
bility. But  inasmuch  as  It  was  not  then  a 
nuisance,  and  only  became  one  upon  Its  use 
by  the  tenant,  we  think  the  liability  of  the 
landlord  would  depend  upon  the  fact,  to  be 
passed  on  by  the  Jury  under  prop»  instruc- 
tions, whether  the  nuisance  complained  of 
arose  necessarily  from  its  ordinary  use,  or 
from  its  Improper  use  by  the  tenants.  In 
the  first  instance  be  would  be  liable,  and  in 
the  second  the  tenant  alone  would  be  charge- 
able. 2  Wood  on  Nuisance  (3d  Ed.)  {  827. 
This  author.  In  the  same  section  of  the  valu- 
able work  Just  dted,  says:  "The  rule  may 
be  stated  as  the  result  of  the  authorities  to 
be  that,  in  order  to  charge  the  landlord,  the 
nuisance  must  necessarily  result  from  the 
ordinary  use  of  the  premises  by  the  tenant, 
or  for  the  purpose  for  which  they  were  let; 
and  where  the  ill  results  flow  from  the  Im- 
proper or  negligent  use  of  the  premises  by 


the  tenant,  or,  in  other  words,  where  tbe  nse 
of  the  premises  may  or  not  become  a  nui- 
sance according  as  the  tenant  exerdses  rea- 
sonable care  or  uses  the  premises  negligently, 
the  tenant  alone  Is  chargeable  for  damages 
arising  therefrom."  To  the  same  effect  is 
Taylor  on  Landlord  and  Tenant,  voL  1,  { 
176.  Tbe  trial  Judge  failed  in  tbe  danse 
above  given,  as  well  as  in  other  portions  of 
his  charge,  already  referred  to,  to  make  this 
essential  distinction,  the  effect  of  which  was 
to  say  to  the  Jury  that  the  plaintitF  in  error 
was  responsible  for  the  nuisance  which  the 
record  tended  to  show  its  tenants  conmiitted, 
whether  such  nuisance  resulted  from  a  proper 
or  Improper  use  of  the  roundhouse  by  these 
tenants. 

In  another  view  It  is  apparent  this  Instruc- 
tion was  hurtful  to  plaintiff  in  error.  As  has 
already  been  stated,  the  trial  Judge  greatly 
j  narrowed  the  scope  of  the  Jury's  investiga- 
I  tlon.  He  said  to  them:  "Tbe  question  for 
I  you  to  determine  is  one  of  fact,  namely,  was 
I  the  operation  of  the  roundhouse,  as  carried 
on,  a  nuisance?  If  not  the  defendant  is  not 
liable,  but  if  in  its  operation  •  •  •  tbe 
plaintiff  has  suffered  hurt;  annoyance,  dis- 
comfort. Inconvenience,  and  damage,  •  •  • 
then  the  defendant  Is  liable."  Abounding  as 
the  record  did  In  evidence  that  tbe  defendant 
In  error  had  suffered  hurt,  annoyance,  etc.. 
from  the  occupation  and  use  of  tbe  round- 
bouse,  under  this  instruction  the  Jury  could 
not  do  otherwise  than  return  a  verdict  for 
the  defendant  in  error,  and  this  In  spite  of 
tbe  fact  tliat  under  a  proper  direction,  as  in- 
dicated above,  they  might  have  found  that 
such  operation  was  not  the  necessary  result 
of  the  construction  of  the  roundhouse,  and 
that  plaintiff  In  error  In  no  way  gave  its 
consent  to  this  method  of  use  or  occupation. 
There  are  some  other  assignments  of  error 
which  will  be  briefly  disposed  of. 

First  The  trial  Judge  was  in  error  In  with- 
drawing from  the  Jury  so  much  of  the  testi- 
mony of  E.  C.  Lewis  as  went  to  show  that 
the  plaintiff  in  error  did  not  control  or  oper- 
ate the  roundhouse  in  question;  and  also  in 
declining  to  let  go  to  the  Jury  the  lease  made 
by  tbe  terminal  company  to  the  Loolsville  & 
Nashville  Railroad  and  to  tbe  Nashville, 
Chattanooga  &  St  Louis  Railway;  for,  as 
has  already  been  shown.  If  the  nuisance  cre- 
ated by  the  railroad  companies  was  not  tbe 
necessary  result  of  the  construction  of  the 
roundhouse,  and  it  was  committed  by  these 
companies,  it  was  essential  to  the  proper  de- 
fense of  the  plaintiff  in  error  that  the  Jury 
should  understand  the  exact  relationship  of 
the  terminal  company  to  those  companies. 
Rich  V.  Basterfield,  supra. 

Second.  It  was  also  error  in  the  trial  Judm 
to  permit  the  witness  Mrs.  Jacobs,  over  the 
objection  of  the  plaintiff  in  error,  to  state 
that  tbe  engines  which  it  is  alleged  commit- 
ted the  nuisance  complained  of  by  general 
reputation  belong  to  the  terminal  oampany. 
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Third.  The  trial  Judge  improperly  let  to  the 
Jury  certain  testimony  as  to  the  effect  of  the 
alleged  nuisance  upon  the  yalne  of  the  prop- 
erty or  of  the  fee;  but  this  testimony  was 
practically  .excluded  from  the  consideration 
of  the  jury  by  bis  charge  when  he  told  them 
that  in  the  assessment  of  damages,  should 
they  find  for  the  plaintiff,  they  might  look, 
among  other  things,  to  such  as  occurred  to 
the  use  of  her  property  as  her  residence  or 
home,  etc.,  taking  into  consideration  in  such 
assessment  the  discomfort,  annoyance,  etc., 
which  she  may  have  suffered  from  smoke, 
etc.  There  was  no  error  in  this  Instruction. 
Baltimore  &  P.  R.  R.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  Sup.  Ct  719,  27  L.  Bd.  739. 

Fourth.  It  Is  assigned  for  error  that  the 
court  below  declined  to  give  the  following 
request:  "That.  If  the  proof  shows  that  the 
defendant  built  the  terminal  roundhouse  and 
yards  for  the  purposes  for  which  the  proof 
shows  they  have  since  been  operated,  and 
that  In  the  operation  of  them  the  defend- 
ant or  Its  lessees  employed  the  best  and 
most  skillful  locomotive  engineers,  and  had 
tbem  instructed,  by  a  person  skilled  In  the 
operation  of  such  engines,  as  to  how  to  use 
them  so  as  to  produce  as  little  smoke  as 
iwssible,  using  such  fuel  as  Is  ordinarily 
used  for  such  purposes  by  the  best  railroads 
in  the  country,  and  that  under  the  circum- 
stances above  set  out,  In  operating  said  en- 
gines, damage  resulted  to  the  plaintiff  from 
smoke  or  soot,  etc.,  necessarily  Issuing  from 
tbe  engines,  or  noises  necessarily  resulting 
from  the  operation  of  its  engines,  then  in 
that  case  neither  the  defendant  nor  its  les- 
sees would  be  liable  In  this  action."  It  will 
be  observed  in  the  excerpts  from  the  charter 
made  in  an  early  part  of  this  opinion  that 
no  location  Is  fixed  for  the  property  to  be 
acquired  for  terminal  purposes.  The  state 
thus  left  not  only  the  selection  of  the  prop- 
erty to  be  80  used  to  the  will  of  the  corpora- 
tion, but  tbe  fixing  of  the  site  of  the  round- 
house within  the  limits  of  the  property. 
This  being  so,  there  is  no  warrant  for  tbe 
contention  that  a  reasonable  use  of  this 
roundhouse  would  protect  the  company,  if 
otherwise  liable,  against  a  claim  for  com- 
pensation made  by  one  whose  property  had 
been  Injured  by  such  use.  In  such  a  case 
its  charter  would  give  It  no  right  to  en- 
Joy  Its  property  at  the  expense  of  another's, 
and  to  It  would  be  applied,  as  to  an  Indi- 
vidual, the  maxim,  "Sic  utere  tuo  aiienum 
non  Isedas."  To  a  claim  for  exemption  from 
liability  rested  on  a  charter  right  the  answer 
may  be  properly  made  that  the  state  has 
not  authorized  the  wrong  complained  of, 
and  in  locating  Its  roundhouse  so  that  the 
Injury  necessarily  resulted  to  the  adjacent 
landowner  It  did  so  at  Its  peril. 

Even  in  England,  though  the  general  rule 
is  that,  when  Parliament  has  authorized  the 


be  claimed  In  respect  to  injury  to  private 
rights,  apart  from  a  negligent  use,  unless 
provided  for  in  the  act  To  avoid  liability 
It  is  held  that  statutory  sanction  sufficient 
to  Justify  the  creation  of  a  nuisance  must 
be  express,  or  must  arise  by  necessary  im- 
plication. Hill  V.  Managers  of  the  Metro- 
politan Asylum  Dist,  L.  R.  4  Queen's  Bench 
Dlv.  433,  was  an  action  brought  by  adjacent 
property  owners  to  recover  damages  "in  re- 
spect of  and  to  obtain  an  Injunction  against 
the  recurrence  of  what  the  plaintiffs  alleged 
to  be  a  nuisance  affecting  their  rights  by 
the  erection  and  maintenance"  of  an  asylum 
for  the  reception  of  smalljiox  patients.  One 
of  the  defenses  of  the  managers  to  the  ac- 
tion was-  that  tbe  ejection  and  maintenance 
of  the  asylum  was  under  the  direction  of 
the  local  government  board,  which  derived 
its  authority  from  an  act  of  Parliament  To 
this  defense  Pollock,  B.,  said:  "There  are 
no  provisions  in  that  act  requiring  them  to 
build  the  very  hospital,  and  on  the  very  site, 
and  to  carry  it  on  in  the  very  manner  In 
which  it  was  carried  on,"  and,  this  being  so, 
"it  cannot  be  supposed  that  the  Legislature 
armed  them  with  an  option  so  to  perform 
their  duty  as  to  create  or  not  to  create  a 
nuisance  affecting  the  rights  of  others." 
This  case  went  by  appeal  to  the  House 
of  Lords,  and  is  reported  In  L.  R.  6  Ap- 
peal Cases,  193.  There  separate  opinions 
were  delivered  by  Lord  Chancellor  Selbome, 
Lord  Blackburn,  and  Lord  Watson,  concur- 
ring, however.  In  sustaining  the  rule  an- 
nounced by  Pollock,  B.  In  the  course  of 
the  opinion  of  Lord  Watson  this  strong  lan- 
guage la  used:  "Where  the  terms  of  the 
statute  are  not  Imperative,  but  permissive, 
when  it  is  left  to  tbe  discretion  of  the  per- 
sons empowered  to  determine  whether  tbe 
general  powers  committed  to  them  shall  be 
put  Into  execution  or  not,  I  think  the  fair 
Inference  Is  that  the  Legislature  intended 
that  discretion  to  be  exercised  In  strict  con- 
formity with  private  rights,  and  did  not  In- 
tend to  confer  license  to  commit  nuisance  in 
any  place  which  might  be  selected  for  the 
purpose."  The  case  of  Truman  v.  London, 
B.  &  S.  C.  Ry.  Co.,  L.  R.  25  Gh.  Dlv.  423, 
Is  of  like  Import. 

But  over  and  beyond  this,  we  think  this 
corporation,  in  selecting  a  place  for  Its  round- 
house, acted  in  a  private  capacity,  and  is 
responsible  for  the  Injurious  consequences 
which  may  result  from  its  use.  This  is  the 
view  taken  in  Beseman  v.  Penn  R.  R.  Co. 
(N.  J.  Sup.)  13  Atl.  167.  It  Is  there  said: 
"A  railroad,  in  selecting  a  place  for  repair 
shops  and  engine  house,  acts  altogether  in 
its  private  capacity.  Such  location  is  a  mat- 
ter of  Indifference  to  the  public.  Conse- 
quently, with  respect  to  such  act  the  corpo- 
ration stood  on  the  footing  of  an  individual, 
and  was  entitled  to  no  superior  rights  of 
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rights  of  othera.  Grants  of  power  to  cor- 
porate bodies  like  these  can  have  no  license 
to  use  them  In  disregard  of  the  rights  of 
others,  and  with  Immunity  for  their  Inva- 
sion." To  the  lil^e  effect  is  the  leading  case 
of  B.  &  P.  R.  R.  T.  Fifth  Baptist  Church,  su- 
pra; Cogswell  T.  N.  T.,  N.  H.  &  H.  R.  B.  Co., 
103  N.  Y,  10,  8  N.  B.  537,  57  Am.  Rep.  701. 
Other  errors  are  assigned,  but  we  thlnlt 
that  they  may  all  be  resolved  into  those 
which  have  been  disposed  of.  For  those 
already  Indicated,  the  cause  Is  reversed  and 
remanded. 


BROWN  T.  TIALMONS  et  uJt. 

(Supreme  Court  of  Tennessee.     March  21, 
1903.) 

JUDICIAL  SALES— SALE  OP  LANDS— TAXES- 
PAYMENT  FROM  PURCHASE  PRICE— CONFIR- 
MATION OF  SALE  —  APPEALS  —  COURT  OP 
CHANCERY  APPEALS  —  FINDINGS  —  CONCLU- 
SIVENESS—STATUTES. 

1.  On  a  sale  of  lands  uuder  judicial  decree 
taxes  Nhonid  be  paid  from  the  purchase  price. 

2.  Where,  on  a  sale  of  lands  under  judicial 
decree,  the  taxes  thereon  are  not  paid  from 
the  purchase  price  before  confirmation,  the 
same  may  be  done  after  confirmation,  while 
the  funds  are  under  the  control  of  the   court. 

3.  Acts  1S1>5,  p.  116,  c.  76,  §  11  provides  that 
the  findings  of  fact  made  by  the  Court  ot  Chan- 
cery Appeals  shall  be  conclusive,  and  the  juris- 
diction of  the  Supreme  Court  shall  not  extend 
thereto.  Held,  that  the  Supreme  Court  is 
bound  by  the  finding  of  facts  made  by  the  Court 
of  Chancery  Appeals,  and  also  by  its  inferences 
of  fact  from  the  evidentiary  facts  found. 

Appeal  from  Chancery  Court,  Davidson 
County;    H.  H.  Cook,  Chancellor. 

Suit  by  B.  F.  Brown  against  W.  H.  Tlm- 
mons  and  wife.  A  decree  for  defendants 
was  affirmed  by  the  Court  of  Chancery  Ap- 
peals, and  plaintiff  appeals.    Affirmed. 

Grafton  Green,  for  appellant  W.  K. 
Chambers,  for  appellees. 


WILKES,  J.  Complainant  sued  the  de- 
fendants on  three  notes  given  for  real  estate, 
and  sought  to  enforce  a  lien  for  their  pay- 
ment by  a  sale  of  the  real  estate.  Mrs.  Tim- 
mons,  by  next  friend,  filed  an  answer  as  a 
cross-bill,  alleging  that  she  had  overpaid  the 
notes  out  of  her  means,  and  that  Brown  was 
indebted  to  her  on  settlement.  To  this  cross- 
bill the  husband,  as  well  as  Brown,  was 
made  a  party.  A  set-off,  counterclaim,  ac- 
counting, and  judgment,  with  general  relief, 
were  prayed  for.  The  cross-bill  was  an- 
swered, and  an  Issue  was  made  as  to  the 
status  of  payments  and  accounts,  a  reference 
was  ordered,  account  was  stated,  and  report 
made,  which  was  confirmed  by  the  chancel- 
lor, and  resulted  In  a  Judgment  In  favor  of 

5  L  Se«  Judicial  Sales,  ToL  n.  Cant  Die.  H  n, 


The  main  contention  of  the  parties  is  over  : 
a  sum  of  about  $4,400,  which  was  paid  ou: 
of  the  rents  of  Mrs.  Timmons'  real   estate.  . 
She  insists  that  she  was  entitled  to  have  th.5  I 
fund  applied  to  her  notes,  but  that   Brcwi 
applied  It,  In  part  at  least,  to  payment  of  i 
other  debts   due   him   by  Timmons,    which 
were  not  a  lien  upon  Mrs.  Timmons'  pru;i- 
erty. 

The   facts  of  the  case  as  found    by  tl:> 
Court  of  Chancery  Appeals,  and   so    far  a» 
necessary   to  be  stated,   are  that   Timmons. 
the    husband,    was    originally    Indebted    tc 
Brown  In  the  sum  of  $6,476,  which   was  a 
vendor's  lien  upon  two  storehouses  and  h>-« 
on  Market  street,  in  Nashville.     Bro-wn  haJ 
obtained  a  judgment  against  Timmons,  and 
decree  for  the  sale  of  the  lota  to  enfon.-e 
the  Hen.    An  agreement  at  this  juncture  wjs 
entered  into,  by  which  the  lots  vrere   to  U,- 
sold  under  the  decree,  and  bought  by   Mr?. 
Timmons  for  about  $4,000,  and- for  tbls  sL-. 
was  to  give  ber  notes,  with  a  Uen  on  t)'' 
lots.    For  the  balance  due  Brown  of  bis  Judg- 
ment against  Timmons,  Timmons  was  to  ex- 
ecute a  mortgage  on  land  in  Marshall  county. 
The  purchase-money  notes  for  the  Nashville 
property  were  handed  over  by  the  clerk  and 
master  to  Brown,  and  the  costs  of  that  cause 
were  paid  by  Mrs.  Timmons  after  the  sal:- 
was  confirmed  to  her  and  title  vested  in  her 
to  her  sole  and  separate  use.    Mrs.  TimmoL< 
was    not   bound   upon    her   husband's   notes 
secured  by  the  Marshall  county  land,  nor  on 
two  other  Individual  notes  of  her   husband 
held    by   Brown.     Timmons   was   Insolvent, 
which  fact  was  known  to  Brown.    Mrs.  Tim- 
mons owned  other  real   estate  in   Nash vi  IV 
besides  the  two  storehouses,  which  she  heM 
uuder   the   will   of  her  father,   Madison   W. 
Jones.      Caldwell    &    Chapman,    real    estate 
agents,  bad  charge  of  this  property,  as  well 
as  the  Market  street  houses,  and  rented  the 
same  under  the  supervision  of  Mr.  Timmons 
as  agent  and  attorney  in  fact  for  his  wife. 
On  April  1,  1805,  W.  H.  Timmons,  the  a?ci.t 
and  husband,  by  the  consent  and  approval 
of  his  wife,  gave  Brown  an  order  on  CaM- 
well    &   Chapman   In    the    following    words: 
"Messrs.  Caldwell  &  Chapman:     Please  pay 
to  B.  F.  Brown,  out  of  each  month's  rent, 
one  hundred  dollars,  taking  his  receipt  there- 
for, as  long  as  you  have  any  rents  in  your 
hands,  and  uutii  further  orders."     This  or- 
der does  not  specify  out  of  the  rents  of  what 
property  It  was  to  be  paid,  but  it  was  knoi^n 
and  understood  that  it  was  to  be  out  of  Mr*. 
Timmons'  property.     On  this  order  Brown  re- 
ceived $4,400,   which   he  applied   in  part  to 
Timmons'  individual  debts.     Mrs.  Timmons' 
insistence  Is  that  the  whole  of  her  rents  was 
by  agreement  to  be  applied  upon  her  debt 
for  the   Market   street  lots,   and   that  what 
was  applied   to  Timmons'   individual  debt» 
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bad  a  rigbt  to  apply  them  as  he  did.  Tne 
Court  of  Chancery  Appeals  finds  as  a  fact 
that  Brown,  knew  that  Tlmmons  had  no 
property  from  which  rents  could  be  derived, 
that  he  was  insolvent,  and  that  the  rents 
-were  to  be  derived  from  Mrs.  Tlmmons' 
property,  and  he  recognized  the  fact  that  the 
rents  should  be  applied  to  Mrs.  Tlmmons' 
notes,  about  which  they  were  speaking. 

Upon  a  petition  for  further  and  more  ex- 
plicit findings  that  court  reports:  "The  con- 
clusion Is  Irresistible  that  the  order  on  Cald- 
well &  Chapman  was  given  with  the  under- 
standing and  agreement  that  the  money  so 
received  should  be  applied  to  the  payment 
of  Mrs.  Tlmmons'  notes.  We  are  satisfied 
that  the  complainant.  Brown,  so  understood 
it,  and  that  he  accepted  the  order  with  this 
understanding,  and  was  to  so  credit  said 
notes."  This  finding  of  fact  is  necessarily 
conclusive  of  the  ma)n  contention  In  this 
case— that  is,  as  to  how  the  rents  were  to  be 
applied— and  it  is  useless  to  inquire  out  of 
what  property  these  rents  were  derived,  and 
how  the  property  from  which  they  were  de- 
rived was  held.  The  fact  being  that  they 
were  rents  of  Mrs.  Tlmmons'  property,  and 
were  agreed  to  be  paid  upon  her  debts.  Is 
absolutely  conclusive  of  the  question  of  their 
application;  and,  if  they  were  applied  to 
other  debts  of  Timmons,  such  application  was 
wrongfully  made  as  to  Mrs.  Timmons,  and 
Brown  Is  liable  to  her  for  all  amounts  ap- 
plied otherwise  than  to  the  notes  of  Mrs. 
Tlmmons  as  was  agreed  upon.  It  was  upon 
this  basis  and  theory  that  the  decrees  of  the 
chancellor  and  of  the  Court  of  Chancery  Ap- 
peals were  based,  and  those  decrees  are  cor- 
rect in  this  respect. 

A  very  able  and  Ingenious  argument  Is 
made  upon  the  question  as  to  the  manner 
in  which  and  the  title  by  which  the  real  es- 
tate owned  by  Mrs.  Tlmmonai  was  held,  and 
the  right  of  the  husliand  and  his  creditors 
to  appropriate  the  rents;  but  all  this  Is  cot 
oft,  as  to  the  present  case,  by  the  finding  of 
the  Court  of  Chancery  Appeals  that  there 
was  an  agreement  that  the  rents  received 
should  be  applied  to  the  notes  of  Mrs.  Tlm- 
mons for  the  Market  street  property. 

This  disposes  of  the  principal  contention 
In  the  case.  There  is,  in  addition,  a  question 
of  taxes,  which  is  the  subject-matter  of  dif- 
ference. It  appears  that  when  Mrs.  Tlm- 
mons became  the  purchaser  of  the  Market 
street  property  there  were  taxes  unpaid  upon 
It  for  the  years  1893-^4,  which  were  a 
lien  upon  It.  A  portion  of  them  Mrs.  Tlm- 
mons paid,  leaving  a  portion  unpaid.  Her 
contention  Is  that  she,  as  purchaser,  has  a 
eight  to  the  property  unincumbered  of  taxes, 
and  that  they  must  be  paid  out  of  the  pro- 
ceeds of  sale.  The  amount  of  unpaid  taxes 
was  reported  to  the  court  below,  and  the 
report  was  confirmed  without  exception.    It 


it  was  so  directed  by  the  chancellor  and 
Court  of  Chancery  Appeals,  and  their  amount 
entered  Into  the  account  between  complain- 
ant, Brown,  and  Mrs.  Timmons.  We  think 
there  was  no  error  in  this.  Mrs.  Timmons 
was  entitled  to  have  the  property  relieved  of 
all  Incumbrance  for  unpaid  taxes  under  her 
purchase,  and,  as  her  notes  were  turned  over 
to  Brown  by  the  clerk  and  master,  and  be 
alone  was  entitled  to  the  proceeds,  she  was 
entitled  to  have  the  purchase  money  abated 
and  notes  credited  to  the  amount  of  such 
taxes  In  settlement  with  him.  Williams  v. 
Whltmore,  8  Lea,  262;  Childress  v.  Vance, 
1  Baxt.  406. 

Quite  an  Ingenious  argument  is  made  that 
the  finding  of  the  Court  of  Chancery  Appeals 
should  not  be  treated  as  final  and  conclusive 
in  this  case.  Inasmuch  as  It  is  an  inference, 
rather  than  a  direct  and  specific  finding  of 
facts.  The  argument  Is  that,  when  the  Court 
of  Chancery  Appeals  sets  out  the  testimony 
or  evidentiary  findings  in  its  opinion,  this 
court  will  draw  Its  own  conclusion  of  both 
law  and  fact,  and  In  such  case  the  Inference 
or  conclusion  of  the  Court  of  Chancery  Ap- 
peals will  not  be  held  binding  on  this  court. 
This  argument  Is  based  upon  a  misconception 
of  the  holding  of  this  court  In  Bond  v.  Mon- 
tague, 97  Tenn.  727,  37  S.  W.  C99.  It  was  not 
Intended  by  that  case  to  vary  or  overturn 
the  rule  so  often  announced  by  this  court 
that  the  Supreme  Court  Is  bound  by  the  find- 
ing of  facts  made  by  the  Court  of  Chancery 
Appeals,  and  also  by  its  Inferences  of  fact 
from  the  evidentiary  facts  found  and  report- 
ed by  them.  Indeed,  In  its  final  analysis, 
it  is  the  Inference  or  conclusion  of  fact  from 
the  testimony  In  the  record,  and  the  eviden- 
tiary facts  deduced  therefrom  by  the  Court 
of  Chancery  Appeals,  that  is  binding  and 
conclusive  in  this  court.  This  court  Is  bound 
by  the  findings  of  the  Court  of  Chancery  Ap- 
peals In  its  final  deductions  and  conclusions 
of  fact  to  the  same,  or  even  greater,  extent 
than  to  Its  finding  of  detached  or  evidentiary 
facts  (see  Acts  1895,  p.  116,  c.  76,  f  11; 
Bank  v.  Evans,  95  Tenn.  705,  34  S.  W.  2; 
Hughes  V.  Powers,  99  Tenn.  486,  42  S.  W.  1; 
Ellis  V.  Ins.  Co.,  100  Tenn.  181,  43  S.  W.  766; 
McQuade  v.  Williams,  101  Tenn.  334,  47  S 
W.  427;  Bristol  Trust  Oo.  v.  Jonesboro  Trust 
Co.,  101  Tenn.  545,  48  S.  W.  228;  Sawyers  v 
Sawyers,  106  Tenn.  597,  61  S.  W.  1022),  an( 
no  doctrine  different  from  this  is  laid  dowi 
or  intended  to  be  laid  down  in  Bond  v.  Mon 
tague,  97  Tenn.  727,  37  S.  W.  699,  when  thai 
case  Is  properly  analyzed  and  understood. 

This  does  not,  of  course,  limit  or  abridge 
the  right,  duty,  and  Jurisdiction  of  this  court 
to  review  all  questions  of  law  involved  in  the 
findings  and  opinion  of  the  Court  of  Chancery 
Appeals,  and.  whether  that  finding  be  strictly 
of  law  alone  or  of- law  and  fact  combined. 

It  is  argued  that,  as  a  matter  of  law,  this 
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these  rents  were  properly  applicable  alone 
to  ber  debts,  or  generally  to  debts  held  by 
Brown  against  her  and  her  husband;  and 
this  would  no  doubt  be  correct  but  for  the 
finding  of  the  fact  by  the  Court  of  Chancery 
Appeals  that  it  was  agreed  that  this  rental 
fund  should  be  applied  to  the  notes  of  Mrs. 
Timmons  given  for  the  Market  street  pro])- 
erty.  This  agreement  cuts  off  all  Inquiry  In- 
to the  source  from  which  the  rents  were  de- 
rived, and  measures  the  rights  of  the  parties, 
and  is  determinative  of  the  question  of  the 
application  of  the  rents,  without  regard  to 
the  source  from  which  they  were  derived. 

We  see  no  error  In  the  decree  of  the  Court 
of  Chancery  Appeals,  and  it  Is  affirmed. 


HENSON  V.  STATE. 

(Supreme   Court   of   Tennessee.      Mardi  7. 

1903.) 

CRIMINAL   LAW— TAKING   LAW  BOOK   INTO  A 
JDRT  ROOM. 

1.  An  examination  of  the  Code  by  a  juror 
after  retirement  of  the  jury,  after  which  he 
agreed  to  a  verdict  of  murder,  though  previ- 
ously he  had  been  in  favor  of  a  verdict  of  man- 
slaughter, is  ground  for  reversal. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  T.  Smith,  Judge. 

William  Henson  was  convicted  of  murder, 
and  appeals.    Reversed. 

D.  B.  Johnson  and  W.  W.  Draper,  for  ai>- 
pellant  Attorney  General  Oates,  for  the 
State. 

NEHi,  J.  The  plaintiff  In  error  was  in- 
dicted in  the  circuit  court  of  Jackson  county 
for  the  murder  of  one  Henry  McBride,  and 
was  convicted  of  murder  in  the  second  de- 
gree.   He  has  appealed  and  assigned  errors. 

The  only  error  which  we  shall  notice  is  the 
following:  After  the  Jury  had  been  charged 
by  the  court,  and  had  retired  to  consider  of 
their  verdict,  one  of  the  Jurors— E.  W.  Jack- 
son—called for  the  Code  of  Tennessee,  and  It 
was  brought  to  him  by  the  officer  in  charge. 
He  thereupon  examined  it,  and  after  such  ex- 
amination declared  that  he  was  ready  to 
agree  to  a  verdict  of  murder  in  the  second 
degree.  Prior  to  this  time  he  had  been  In 
favor  of  returning  a  verdict  of  voluntary 
manslaughter.  This  conduct  on  the  part  of 
the  Juror  was  offered  in  the  court  below  as 
ground  for  new  trial,  but  the  motion  was 
overruled.  We  tbUik  his  honor  committed 
error  in  overruling  the  motion.  We  reaffirm 
the  rule  upon  this  subject  as  laid  down  in 
Dale  V.  The  State,  10  Yerg.  555,  and  approv- 
ed in  Harris  v.  The  State,  7  Lea,  538,  554, 
viz.:  "The  Jury  are  the  Judges  of  the  law  as 
it  applies  to  the  facts.    They  are  the  exclu- 
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the  law.  In  other  words,  they  are  the  jodtrs 
of  the  law  as  well  as  the  facta,  cinder  the  di- 
rection of  the  court."  This  is  the  true  ml-;- 
In  criminal  cases.  In  the  present  case  It  ap- 
pears that  the  Juror  Jackson,  instead  of  tak- 
ing the  law  from  the  court  as  given  to  xhe 
Jury  in  his  honor's  charge,  undertook  to  as- 
certain it  for  himself  by  an  examination  of 
the  Code.  This  he  had  no  legal  right  to  do. 
and  the  refusal  of  the  court  below  to  g<M 
aside  the  verdict  on  this  ground  was  error. 

Reverse  the  Judgment,  and  remand   the 
cause  for  a  new  trial. 


HARTFORD  LIFE  INS.  CO.  t.  STAUJXG 

et  al. 

(Supreme  Court  of  Tennessee.     March  7. 
1903.) 

LIFE   INSURANCE  —  RKPRESBNTATIONS— WAR- 
RANTIES—REMEDIAL  STATUTB— 
CONSTRUCTION. 

1. Acta  1895,  p.  832,  c.  160,  (  22  (Shannon? 
Code,  S  3306),  provides  that  "no  written  or 
oral  misrepreseutation  or  -warranty  therein, 
made  in  the  negotiations  of  a  contract  or  p»'.- 
Iry  of  insurance,  or  in  the  application  therefor. 
by  the  assured  or  in  his  behalf,  shall  be  deem- 
ed material,  or  defeat  or  void  the  policy,  or  pre- 
vent its  attaching,  unless  such  misrepresenta- 
tion is  made  with  actual  intent  to  deceive,  or 
unless  the  matter  represented  increase  the  risk 
of  loss."  Held,  that  aa  the  statute  was  intenJ- 
ed  to  relieve  against  the  hardships  arising 
from  the  enforcement  of  the  common  law  as  to 
warranties  in  insurance  policies,  and  aa  the  in- 
tention of  the  Legislature,  as  shown  in  the  in- 
troductory clause,  was  confessedly  to  put  "rep- 
resentations" and  "warranties"  on  me  same 
footing,  the  section  must  be  construed  as  if  the 
word  ''warranty"  was  included  in  the  last 
clause  thereof. 

Appeal  from  Circuit  Court,  Maury  Ootinty: 
Sam  Holding,  Judge. 

Action  by  Q^rge  W.  Stalling  and  others 
against  the  Hartford  Life  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

H.  P.  Figures,  for  appellant  K.  H.  Hatch- 
er and  J.  H.  Dinning,  for  appellees. 

BEARD,  G.  J.    This  is  a  suit  upon  a  policy 

of  insurance  for  f5,000  Issued  on  the  

day  of  December,  1809,  by  plaintiff  in  error, 
upon  the  life  of  J.  C.  Stnlllngs,  and  payable 
on  his  death  to  his  children,  the  defendants  In 
error.  The  declaration  made  all  proper  aver- 
ments as  to  the  payment  of  the  premium,  tlie 
death  of  the  assured  during  the  life  of  the 
policy,  the  submission  of  proof  of  loss  to  tlie 
company,  and  its  refusal  to  pay.  A  number  of 
pleas  were  filed,  some  of  which  were  purely 
formal.  Those  which  were  most  eamesfly 
relied  upon  to  defeat  a  recovery  averred  that 
the  assured,  In  his  application  for  the  policy, 
made  false  answers  as  to  his  habits,  physical 
condition,  and  with  regard  to  the  attendance 


Digitized  by 


Google 


true,"  wltb  an  agreement  on  Mb  part  that 
"tbe  exact  literal  troth  of  each"  should  be 
a  "condition  precedent  to  any  binding  con- 
tract of  insurance,"  and,  further,  that  the 
policy  was  issned  in  consideration  of  this 
agreement  and  upon  the  faith  that  these  an- 
swers were  true. 

There  being  material  evidence  to  support 
tbe  verdict  In  favor  of  the  plaintiffs  below, 
tbe  only  questions  open  for  our  consideration 
are  those  of  law  raised  on  the  action  of  the 
trial  Judge.  While  a  number  of  errors  are 
assigned,  the  one  most  earnestly  pressed  Is 
that  be  gave  in  charge  to  the  jury,  as  pertinent 
to  the  determination  of  the  case,  section  22, 
c.  160,  p.  332,  of  the  Acts  of  1895,  the  same 
being  section  3306  of  Shannon's  Code,  which 
is  as  follows:  "No  written  or  oral  misrepre- 
sentation or  warranty  therein,  made  in  the 
negotiations  of  a  contract  or  policy  of  insur- 
ance, or  In  .the  application  therefor,  by  the 
assured  or  In  bis  behalf,  shall  be  deemed 
material,  or  defeat  or  void  tbe  policy,  or 
prevent  its  attaching,  unless  such  misrep- 
resentation is  made  with  actual  intent  to  de- 
ceive, or  unless  the  matter  represented  in- 
crease tbe  risk  of  loss." 

This  statute  is  In  phraseology  very  similar 
to  legislation  enacted  within  the  last  few 
years  In  many  of  the  states  which  was  Intend- 
ed "to  relieve  against  tbe  hardships  arising 
from  tbe  enforcement  of  tbe  common  law  as 
to  warranties  In  insurance  policies,  which 
was  often  Invoked  by  companies  which  bad 
Issued  them  to  defeat  recoveries,  when  tbe 
matters  covered  by  these  warranties  bad 
no  real  or  proximate  relation  to  tbe  risk 
assured.  By  tbe  aid  of  such  warranties  and 
the  Innocent  mistakes  of  the  Insured,  it  often 
happened  that  the  insurer  was  able  to  escape 
liability  on  a  ground  having  no  legal  merit 
and  of  tbe  purest  technicality."  Penn  Mut. 
Life  Ins.  Co.  v.  Mechanics'  Savings  Bank  & 
Trust  Co.,  19  C.  C.  A.  316,  73  Fed.  653,  38 
L.  R.  A.  33.  This  is  a  remedial  statute,  and 
the  unshaken  rule  in  the  construction  of  such 
a  statute  is  that  its  manifest  intention  will 
prevail  over  the  literal  sense  of  tbe  terms, 
and  therefore,  "when  tbe  expression  Is  spe- 
cial or  particular,  but  the  sense  Is  general, 
the  expression  shall  be  deemed  general." 
Brown  v.  Prendergast,  7  Allen,  427.  In  other 
words,  "the  rule  In  construing  such  a  stat- 
ute, though  It  may  be  in  derogation  of  the 
common  law,  is  that  everything  is  to  be  done 
In  advancement  of  tbe  remedy  that  can  be 
done  consistently  with  any  fair  interpreta- 
tion of  it."  Chicago,  B.  &  Q.  R.  R.  v.  Dunn, 
52  III.  200,  4  Am.  Rep.  606.  Being  remedial, 
its  manifest  purpose  to  redress  the  wrong 
and  advance  the  remedy  should  not  be  frit- 
tered away  by  any  technical  criticism;  nor 
will  the  courfaB  permit  it  to  be  thwarted  by 
the  insurer  in  converting,  by  however  care- 
fully chosen,  but  formal,  terms,  am  Imma- 
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would  avoid  the  policy.  Whatever  the  form 
of  the  agreement  in  tbe  application  may  be, 
yet  this  statute  incorporates  Itself  in  every 
polley  Issued  (Hermany  v.  Fidelity  Hut. 
Ufe  Ass'n,  151  Pa.  17,  24  Atl.  1064;  Equita- 
ble Life  Assur.  Soc.  v.  Clements,  140  U.  S. 
228,  11  Sup.  Ct.  822,  85  L.  Ed.  497;  Dugger 
T.  Ins.  Co.,  05  Tenn.  245,  32  S.  W.  6,  28  L. 
R.  A.  79^,  after  it  becomes  operative,  and 
serves  as  an  effectual  bar  to  tbe  destruction 
of  tbe  rights  of  tbe  beneficiaries,  where  in- 
nocent mistakes  of  fact  which  are  not  ma« 
terial  to  the  risk  have  been  made.  In  every 
case  the  questions  reserved  by  this  statute 
in  the  interest  of  the  policy  bolder  will  be, 
when  made,  determined  upon  Judicial  inves- 
tigation, the  result  of  which  will  be  con- 
clusive on  the  parties. 

But  It  Is  Insisted  by  plaintiff  in  error  that 
the  construction  adopted  by  tbe  circuit  Judge, 
and  now  approved  by  this  court,  is  not  sound, 
because  of  the  omission  of  the  word  "war- 
ranty" from  the  last  clause  of  tbe  section 
in  question.  Confessedly  the  Intention  of 
the  Legislature,  as  shown  in  the  introduc- 
tory clause,  was  to  put  "representations" 
and  "warranties"  upon  the  same  footing,  and 
make  them  harmless  in  the  destruction  of 
the  policy,  when  as  affirmances  of  facts 
they  were  made  in  good  faith  and  were  im- 
material. To  hold,  from  the  failure  to  repeat 
the  word  "warranty"  in  the  concluding 
clause  of  the  section,  that  it  was  not  cov- 
ered by  the  provision,  would  be  to  reverse 
the  rule  of  liberal  construction  already  an- 
nounced, and  narrow  this  legislation,  so  that 
it  would  not  accomplish  any  practical  good 
to  the  policy  holder.  For,  If  It  be  true, 
as  here  argued,  that  the  section  keeps  up 
the  common-law  distinction  between  "war- 
ranties" and  "representations,"  and  serves 
only  the  purpose  of  bringing  within  its  sav- 
ing effect  the  latter,  then  its  passage  was 
an  idle  legislative  ceremony.  For  the  law 
was,  without  the  aid  of  the  statute,  that, 
only  when  a  representation  was  made  of  and 
concerning  a  fact  material  to  the  risk,  could 
its  falsity  be  asserted  to  defeat  recovery  in 
a  matured  policy.  Southern  Life  Ins.  Co. 
V.  Booker,  9  Heisk.  624,  24  Am.  Rep.  344; 
Kerr  on  Insurance,  pp.  310,  320;  Bliss  on 
Insurance,  {  36.  The  statute  cannot  be  so 
curtailed  In  its  effect  It  was  directed  to 
every  misrepresentation,  whether  in  the  form 
of  a  "representation"  or  "warranty,"  and  as 
against  every  such  "misrepresentation,"  when 
innocently  made  and  Immaterial  In  character, 
the  right  of  the  policy  bolder  will  prevail. 

Such  has  been  tbe  construction  of  similar 
statutes  by  other  courts.  In  Hermany  v.  Fi- 
delity Life  Association,  supra,  the  court  said: 
"This  act  effected  a  change  in  life  Insurance 
contracts,  a  much-needed  change  so  far  as 
some  companies  are  concerned.  The  ques- 
tions of  materiality  and  good  faith  are  ordl- 
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cases,  literal  'warranties  so  far  as  they  may 
be  resorted  to  for  tbe  disreputable  purpose 
of  enforcing  actually  Immaterial  matters.  It 
provides  a  rale  of  construction  for  tbe  pvr- 
pose  of  preventing  Injustice,  and  It  is  as 
much  the  duty  of  courts  to  enforce  snch 
rules  as  it  Is  to  administer  tbe  statutes 
of  fraud  and  perjuries."  To  like  effect  are 
Schuermann  v.  Ins.  Co.,  165  Mo.  641,  65  S.  W. 
723;  Fidelity  Life  Association  v.  FIcklln,  74 
Md.  172,  21  Atl.  680,  23  AO.  197.  Tbla  was 
also  tbe  view  of  this  court  In  Light  v.  Insur- 
ance Co.,  105  Tenn.  480,  68  8.  W.  851. 

Other  errors  are  assigned,  which  are  dis- 
posed of  orally.  Upon  the  whole  we  see  no 
reason  why  the  Judgment  of  the  court  below 
should  be  reversed.    It  is  therefore  affirmed. 


DEERING   HABVESTBR   CO.   T.    WHITE. 

(Supreme  Conrt  of  Tennessee.    Feb.  21,  1903.) 

CONTRACTS— ALTERATIONS— SPOIiIATION  BY 
STRANGER— DEFECT. 
1.  Where  an  agent  for  the  seller  of  a  ma- 
chine, without  an;  aathority  from  the  seller, 
changes  the  contract  between  the  seller  and 
purchaser  so  as  to  make  it  call  for  a  greater 
consideration,  his  act  does  not  impair  the  va- 
lidity of  the  contract  as  it  originally  stood. 

Appeal  from  Chancery  Court,  Stewart 
County;   L.  T.  Cobbs,  Special  Judge. 

Suit  by  tbe  Deering  Harvester  Company 
against  Mrs.  Willie  V.  White,  as  executrix. 
A  decree  of  the  Court  of  Chancery  Appeals 
in  favor  of  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  W.  Stout,  for  appellant  W.  M.  Bran- 
don, for  appellee. 

WILKES,  J.  The  bill  In  this  case  Is  to  re- 
cover the  price  of  a  corn  harvester.  The  tes- 
tator of  defendant  gave  an  order  to  the  har- 
vester company  for  a  machine,  for  which  he 
was  to  pay,  If  he  approved  it,  $120  In  three 
annual  installments  of  $40  each.  The  ma- 
chine was  delivered  and  examined,  and  con- 
ceded to  be  as  represented,  but  the  testator 
refused  to  pay  for  the  same,  or  to  execute  his 
notes,  as  he  had  agreed  to  do,  for  the  In- 
stallments, giving  as  a  reason  that  he  had 
sold  his  farm  to  bis  sons,  and  did  not  need  it 
When  the  first  Installment  fell  due,  suit  was 
brought  before  a  Justice  of  the  peace,  but 
after  suit  began  the  testator  died,  and  the 
suit  was  allowed  to  abate.  Subsequently  this 
suit  was  brought  In  the  meantime  the  com- 
plainants were  informed  that  the  original  or- 
der, as  given  to  their  agent  had  been  chan- 
ged by  the  agent,  so  as  to  make  the  last  In- 
stallment $46,  instead  of  $40,  as  agreed  on. 
This  tbe  agent  did  without  authority  from 

f  1.  See  Alteration  o<  Instruments,  vol.  X  Cant 
Dig.  II  «6,  1S3,  19& 


the  proof  that  complainants  never  intended 
to  charge  the  testator  but  $120,  and  wbea 
notes  were  demanded  they  were  only  de- 
manded three  for  $40  each.  The  origimi 
suit  brought  before  the  Justice  of  tbe  peace 
was  ni)on  the  instrument  in  its  changed  coo- 
ditlon,  calling  for  the  last  Installm^it  of  $43. 
Instead  of  $40.  When  complainants  were  to- 
formed  of  the  change  made  by  their  ageoc 
they  allowed  that  suit  to  abate,  and  then  cor- 
rected the  Instrument  to  conform  to  the  agree- 
ment, and  brought  the  present  suit  upon  It  u 
Its  corrected  form. 

It  was  Insisted  in  the  court  below  and  is 
the  Court  of  Chancery  Appeals  that  tbe 
change  made  in  the  written  contract  was  a 
material  alteration  of  its  terms,  and  rendered 
it  void,  and  It  could  not  be  restored  and  val- 
idated by  correcting  the  change  and  erasing 
the  alteration,  but  the  instrum^t  must  be 
treated  as  void  for  all  purposes.  The  Conrt 
of  Chancery  Appeals  was  of  opinion  that  the 
change  must  be  treated  as  a  mere  spoUatioD 
of  the  instrument  by  a  stranger,  and  not  an 
alteration  by  a  party  beneficially  Interested. 
In  the  latter  case  the  instrument  would  have 
been  rendered  void  on  grounds  of  public  pol- 
icy, even  after  correction  made.  Crockett  t. 
Thomason,  6  Snecd,  342;  McDaniel  v.  Whit- 
sett  96  Tenn.  12,  33  S.  W.  667;  1  Greenleafs 
Evidence,  565-6;  Addison  on  Contracts,  10S4. 
But  a  mere  spoliation  of  an  Instrument  by  a 
stranger,  or  one  who  stands  as  a  stranger, 
does  not  have  such  etTect  That  conrt  finds 
that  the  change  was  made  by  the  agent  with- 
out authority  from  his  principal;  that  the 
latter  did  not  authorise,  consent  to,  or  knov 
of  U,  and  when  informed  of  it  repudiated  the 
change,  and  did  not  thereafter  attempt  to  ea- 
force  It;  and  that  the  change  was  not  made 
with  a  view  to  defrauding  the  testator  of  de- 
fendant but  .for  another  purpose,  unknown 
to  and  unauthorized  by  the  prindpaL  That 
court  further  finds  that  the  machine  was  re- 
ceived by  the  testator.  Is  now  in  possession 
of  defendant  as  his  executrix,  and  has  not 
been  paid  for,  and  Is  confessedly  up  to  r^re- 
sentatlons;  and  under  these  facts  the  estate 
should  be  made  to  pay  for  the  same.  We 
concur  in  the  opinion  of  the  Court  of  Chan- 
cery Appeals,  and  think  complainant  is  enti- 
tled to  recover,  and  defendant  as  execotris. 
Is  under  obligation  to  pay,  and  tbe  decree  of 
the  Conrt  of  Chancery  Appeals  is  aCBrmed. 

The  rule  is  thus  stated  In  2d  VoL  Am.  A 
Eng.  Ency.  Law,  p.  216:  "In  the  United 
States  the  effect  of  an  alteration  by  an  agent 
of  tbe  grantee  depends  on  whether  the  act  is 
or  is  not  within  his  express  or  implied  au- 
thority. If  tbe  agent  acts  within  the  line  of 
his  authority  in  making  the  alteration,  it  will 
have  the  same  effect  In  invalidating  the  In- 
strument as  If  made  by  the  party  claiming 
thereunder   himself.     But  If.  on   the  other 
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hand,  the  agent  has  no  authority  whateyer, 
either  express  or  Implied,  to  make  the  altera- 
tioD.  It  is  simply  a  spoliation  by  a  stranger 
to  the  contract,  and  does  not  Impair  the  valid- 
ity of  the  Instrument  as  it  originally  stood"— 
citing  many  authorltlea 


CITIZENS'  RAPID  TRANSIT  CO.  T. 
DOZIER. 

(Supreme  Conrt  of  Tennessee.    March  7,  1903.) 

NEW  TRIAI.— BILL  OF  EXCEPTIONS— APPEAL- 
REVIEW. 

l.Acta  1876,  p.  189,  c.  106,  provides  that  a 
party  may  except  to  the  granting  of  a  new  trial 
and  redace  to  writing  the  reasons  therefor,  with 
the  evidence  and  the  decision  of  the  court,  and 
that  it  shall  be  the  duty  of  the  judge  granting 
the  same  to  allow  and  sign  such  bill  of  excep- 
tions, which  shall  be  a  part  of  the  appeal  record; 
and  on  appeal  the  Supreme  Court  aball  have 
power  to  grant  a  new  trial  or  correct  any  errors 
of  the  circuit  court  in  granting  the  same.  Held, 
that  where  a  new  trial  was  granted  for  error  in 
the  charge,  but  the  judge  refused  to  specify  the 
portion  conceived  to  be  Incorrect,  the  Supreme 
Coort  was  required  to  examine  all  the  grounds 
assigned  for  a  new  trial,  and  affirm  the  order,  if 
any  of  the  grounds  were  well  taken. 

Appeal  from  Circuit  Court,  Davidson  Coun- 
ty; Jno.  W.  Childress,  Judge. 

Action  by  A.  P.  Dozler  against  the  Citi- 
zens'  Rapid  Transit  Company.  From  a  Judg- 
ment in  favor  of  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 

R.  F.  Jackson  and  J.  M.  Anderson,  for  ap- 
pellant Jas.  Trimble  and  R.  Ik  Kennedy, 
for  appellee. 


NEIL,  J.  This  is  an  action  brought  by  A. 
P.  Dozler,  administrator,  against  the  Citizens' 
Rapid  Transit  Company,  to  recover  damages 
for  the  death  of  Dennis  Dozler,  which  result- 
ed from  a  collision  between  two  street  cars 
near  Thirteenth  street.  West  Nashville,  on 
the  line  of  plaintiff  in  error's  railway  leading 
to  the  State  Penitentiary, 

There  were  three  trials  of  the  case  in  the 
court  below,  tlie  first  and  second  trials  re- 
sulting in  verdicts  in  favor  of  the  defendant, 
and  the  third  in  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  below.  At  the  termina- 
tion of  the  first  trial,  and  also  of  the  second 
trial,  the  plaintiff  below  moved  for  a  new 
trial,  which  was  granted  in  each  Instance. 
To  Qie  action  of  the  court  in  granting  a  new 
trial  upon  the  second  verdict,  defendant  ex- 
cepted, and  filed  a  bill  of  exceptions.  The 
trial  Judge,  in  setting  aside  the  second  ver- 
dict, did  so  on  what  be  conceived  to  be  error 
in  his  charge  to  the  Jury,  but  he  declined  to 
specify,  in  the  order  granting  the  new  trial, 
the  special  portion  of  the  charge  wliich  be 
thought  was  erroneous.  Defendant  I>elow 
excepted  to  this  aspect  of  the  court's  action, 
and  filed  a  bill  of  exceptions  thereon,  also  for 
other  alleged  errors. 

After  the  third  verdict,  defendant  moved 


for  a  new  trial,  which  was  refused,  where- 
upon a  second  bill  of  exceptions  was  made, 
and  an  appeal  was  prayed  and  granted. 
When  the  case  reached  this  court  the  plain- 
tiff in  error  filed  assignments  of  error  upon 
both  bills  of  exceptions,  and  all  of  the  ques- 
tions arising  thereon  have  already  been  dis- 
posed of  in  a  memorandum  opinion  filed  with 
the  record,  except  the  one  now  to  be  consid- 
ered, none  of  the  others  presenting  qiies- 
tions  of  BufQcient  novelty  to  require  presenta- 
tion in  an  opinion  prepared  for  publication. 
As  the  error  which  is  to  be  considered  in  this 
opinion  arose  upon  the  second  trial,  it  is 
proper,  before  directing  our  attention  spe- 
cially to  its  disposition,  to  recall  tliat,  under 
the  course  of  practice  applicable  in  this  state 
to  cases  wherein  a  bill  of  exceptions, is  taken 
for  the  purpose  of  testing  the  correctness  of 
an  order  granting  a  new  trial  before  final 
Judgment,  and  the  case  subsequently  comes 
to  this  court  on  appeal  from  the  final  Judg- 
ment, the  action  of  the  circuit  Judge  in 
granting  tbe  new  trial  must  be  examined  as 
If  a  separate  case  were  thereby  presented. 
Railroad  Co.  v.  Higglns,  85  Tenn.  620,  4  S. 
W.  47. 

Pursuing  this  course,  it  is  necessary  to  de- 
termine the  practice  applicable,  under  the 
statute,  to  the  special  state  of  facts  we  have 
before  us  In  this  record.  Tbe  statute  reads: 
"Where  a  motion  for  a  new  trial  shall  be 
granted  or  refused,  either  party  may  except 
to  the  decision  of  the  court,  and  may  reduce 
to  writing  the  reasons  offered  for  said  new 
trial,  together  with  the  substance  of  the  evi- 
dence in  tbe  case;  also  the  decision  of  the 
court  on  said  motion;  and  it  shall  be  the 
duty  of  the  Judge  before  whom  such  motion 
Is  made  to  allow  and  sign  the  same;  and 
such  bill  of  exceptions  shall  be  a  part  of  the 
record  In  the  case.  It  shall  be  lawful  for 
the  appellant  In  such  cases  to  assign  for  er- 
ror that  the  Judge  In  the  court  below  Improp- 
erly granted  or  refused  a  new  trial  therein: 
and  the  Supreme  Court  shall  have  power  to 
grant  a  new  trial  or  t»  correct  any  errors  of 
the  circuit  court  in  granting  or  refusing  the 
same."    Acts  1876,  p.  189,  c.  106. 

It  is  Insisted  by  the  appellant,  the  plaintiff 
In  error,  that  the  circuit  Judge  should  have 
specified  the  portion  of  his  charge  which  he 
conceived  to  be  incorrect,  and  that,  not  hav- 
ing done  so,  this  court  can  look  no  further 
into  the  matter,  but  should  declare  his  ac- 
tion In  granting  the  new  trial  erroneous.  On 
the  other  band,  it  is  insisted  by  the  defend- 
ant in  error  that,  notwithstanding  the  above- 
mentioned  failure  of  the  circuit  Judge,  this 
court  should  look  Into  the  grounds  assigned 
for  new  trial,  and  affirm  the  order  granting 
it,  if  any  of  the  grounds  aforesaid  are  well 
taken. 

We  are  of  the  opinion  that  tbe  contention 
of  the  defendant  in  error  represents  the 
sounder  view.  While  it  is  tbe  duty  of  the 
circuit  Judge,  in  granting  the  new  trial,  to 
specifically  point  out  the  ground  upon  which 
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his  action  in  oo  doing  rests,  still  bis  failure 
to  discharge  this  duty  should  not  result  in 
injury  to  the  party  In  whose  favor  the  new 
trial  la  granted,  when  the  latter  has  In  the 
court  below  fully  compiled  with  the  require- 
ments of  law  in  setting  out  specifically  and 
accurately  the  grounds  on  which  the  new 
trial  Is  asked,  and  la  otherwise  without  fault 
or  negligence  in  the  matter.  In  the  present 
case.  It  appears  that  the  defendant  In  error 
did  set  out  fully  and  speciflcally  In  the  court 
below  the  several  grrounds  on  which  he  ask- 
ed for  a  new  trial.  In  such  a  case  the  party 
is  entitled  to  have  considered  In  this  court 
all  of  his  grounds  assigned  below,  and,  if 
any  one  of  them  is  found  snflScient  to  Justify 
the  action  of  the  circuit  Judge  in  granting 
the  new  trial,  tliat  action  should  be  affirmed, 
although  the  Judge  erroneously  based  his  de- 
cision upon  some  other  ground.  We  have 
accordingly  examined  all  of  the  grounds  as- 
signed in  the  court  below,  and  are  of  opinion 
that  the  circuit  Judge  rightly  granted  the 
new  trial,  not  for  error  in  his  charge  as  ac- 
tually given  to  the  Jury,  but  in  his  failure  to 
give  In  charge  one  of  the  requests  of  the 
defendant  In  error. 

No  error  was  therefore  committed  in  grant- 
ing the  new  trial  on  the  second  verdict,  but 
for  errors  committed  on  the  tlilrd  .trial,  which 
are  considered  and  disposed  of  in  the  mem- 
orandum opinion,  the  Judgment  in  favor  of 
the  defendant  in  error  must  be  reversed,  and 
the  cause  remanded  for  a  new  trlaL 


MATTHEWS  et  al.  v.  CAPSHAW  «t  al. 

(Sapreme  Conrt  of  Tennessee.     Jan.  10,  1908.) 

WILLS— POWER   OF  SALE— DISCRKTION— BXBR- 

CISE—DKED— FAILURE    TO    STATE 

EXERCISE   OF  POWER. 

1.  Where  a  will  gave  all  testator's  property 
to  his  widow  for  life,  and  provided  that  in  case 
of  nerpssity  she  miKht  sell  anj  of  it  for  the  ben- 
efit of  the  family,  ttie  widow  was  the  sole  judge 
as  to  the  necessity  of  selling  property,  and  a 
sale  of  realty  by  her  was  valid,  though  no  actual 
necessity  existed. 

2.  Where  a  will  gave  all  testator's  property  to 
his  widow  for  life,  and  provided  that  in  cace  of 
necessity  she  might  sell  any  property  for  the  ben- 
efit of  the  family,  a  deed  by  the  widow,  pur- 
porting to  convey  a  fee  with  general  warrant.v, 
was  not  Invalid  because  failing  to  state  that  It 
was  under  the  power  in  the  will. 

Appeal  from  Chancery  Court,  Putnam 
County;    T.  J.  Fisher,  Chancellor. 

Suit  by  one  Matthews  and  others  against 
one  Capshaw  and  others.  From  a  Judgment 
for  defendants,  complainants  appeal.  Af- 
firmed. 

Bryant  &  McBroom  and  F.  T.  Paucher,  for 
appellants.  Algood  &  Finley  and  R.  B.  Caps- 
haw,  for  appelleea 


SHIELDS,  J.  Complainants,  children  and 
devisees  of  Lawrence  Matthews,  deceased, 
bring  this   bill  to  assert  their  title  in  re- 


mainder upon  the  falling  in  of  the  estate  of 
tbeir  mother,  Mrs.  Agnes  Matthews,  for  ber 
own  life,  now  outstanding,  in  certain  valua- 
ble lots  In  Cookevllie,  Tenn.,  and  to  have 
declared  void  and  inoperative  a  deed  made  by 
Mrs.  Matthews,  purporting  to  convey  the 
property  in  fee  to  Simeon  Hynds. 

Lawrence  Matthews  made  bis  will  in  1S(^\ 
and  died  in  1874,  the  owner  of  real  and  per- 
sonal property  including  that  in  question,  aud 
leaving  Agnes  Matthews,  bis  widow,  and 
complainants  (12  in  number).  Ills  ctiiidren. 
surviving.  His  will  was  duly  admitted  to 
probate,  and  John  F.  Matthews  and  Mrs. 
Agnes  Matthews,  the  executor  and  execu- 
trix therein  named,  were  qualified. 

The  first  clause  of  the  will  is  In  these 
words:  "First.  If  my  wife,  Agnes,  should 
live  longer  than  I  do,  I  want  at  my  death, 
all  of  my  Just  debts  to  be  paid,  and  then 
I  want  my  wife,  Agnes,  to  have  all  my  landj 
and  negroes  and  effects  during  her  life  or 
widowhood,  and  that  in  case  of  necessity, 
I  authorize  .iiy  wife,  Agnes,  to  sell  any  prop- 
erties or  lands  or  negroes,  as  same  as  I  could 
for  myself,  for  the  benefit  of  the  family." 
The  other  clauses  contain  some  small  be- 
quests to  certain  of  bis  children,  and  a  si>e- 
cial  provision  that  all  of  his  children  sh:ill 
be  made  equal  in  the  distribution  of  bis  es- 
tate. 

On  Novemtwr  6,  1877,  Mrs.  Agnes  Mat- 
thews conveyed  the  property  in  controversy, 
for  a  valuable  consideration  in  hand  paid, 
to  Simeon  Hynds,  In  fee,  with  formal  cove- 
nants of  seisin,  good  right  to  convey,  and 
general  warranty;  and  through  several  in- 
termediate conveyances,  purporting  to  cou- 
vey  in  fee,  made  for  valuable  considerations 
paid,  and  without  notice  of  the  claim  now  at- 
tempted to  be  asserted,  the  several  defend- 
ants now  have  possession  and  claim  title  to 
the  property.  The  deed  to  Simeon  Hynds  con- 
tains no  reference  to  the  will  of  L.awrence 
Matthews,  or  the  power  of  disposition  of  his 
property  therein  given  to  his  wife.  At  the 
time  this  conveyance  was  made,  Mrs.  Mat- 
thews was  in  possession  of  some  five  or  six 
hundred  acres  of  land,  and  had  some  moncv 
and  other  personal  property;  but  the  condi- 
tion of  the  estate  of  the  testator  and  of  the 
several  complainants  does  not  fully  appear, 
save  that  the  personal  estate  was  evidently 
small,  and  the  children  bad  not  been  ad- 
vanced equally.  Mrs.  Matthews,  who  is  now 
about  90  years  of  age,  was  examined  as  a 
witness,  and  testified  that  she  sold  the  prop- 
erty because  she  thought  she  bad  the  ripbt 
to  do  so,  and  that  she  accounted  for  the  pro- 
ceeds in  a  settlement  she  made  as  executrix 
some  9  years  afterwards.  There  is  no  chan:e 
of  fraud  or  unfairness  in  connection  with 
the  sale  and  conveyance  of  the  lots. 

The  complainants  insist  that  the  power  of 
sale  vested  in  Mrs.  Matthews  was  a  limited 
power,  to  be  exercised  only  upon  the  hap- 
pening of  a  certain  contingency,  and  that  she 
was  not  authorized  to  convey  the  property  of 
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made  to  Simeon  Hynds,  and,  further,  if  a 
ne<-essity  did  exist,  tbe  power  given  her  was 
not  exercised,  since  the  deed  contains  no 
express  recital  that  It  was  her  intention  to 
execute  it,  and  tbe  presumption  Is  that  she 
only  Intended  to  convey  her  estate  for  life, 
and  I'or  these  reasons  her  conveyance  was 
only  effective  to  pass  her  life  estate;  that 
they  are  the  rightful  owners  In  the  remainder 
of  tbe  fee  to  tbe  property;  and  they  bring 
their  bill  to  bare  this  adjudged,  and  the  con- 
veyance of  Mrs  Matthews,  so  far  as  It  pur- 
ports to  convey  the  fee,  declared  a  cloud  on 
their  title,  and  removed. 

The  general  rule  of  law,  unquestionably, 
is  that,  where  a  8i)eclal  power  of  sale  is 
given,  to  be  exercised  only  upon  the  hap- 
pening of  a  certain  event,  made  a  condition 
precedent,  it  can  be  executed  only  in  the 
mode,  at  the  time,  and  upon  the  conditions 
prescribed  in  the  instrument  creating  It,  and 
the  pm-chaser  must,  at  his  peril,  ascertain 
whether  the  contingency  upon  which  the 
sale  is  authorized  exists.  This  rule  Is  recog- 
nized and  adhered  to  by  this  court  In  all 
cases  proper  for  its  application,  and  it  is  not 
necessary  to  cite  authorities  to  sustain  it. 
But  the  rule  only  applies  where  the  condi- 
tion upon  which  the  power  is  to  be  exercised 
is  upon  the  happening  of  a  certain  event  or 
independent  fact,  such  as  majority  or  mar- 
riage of  some  one  named,  which  may  be  as- 
certained by  any  one  with  equal  certainty. 
It  does  not  apply  and  Is  not  the  law  where 
the  condition  is  such  that  the  determination 
whether  it  has  been  fulfilled,  or  not,  requires 
the  exercise  of  Judgment  and  discretion,  as  to 
which  there  may  be  an  honest  difference  of 
opinion;  and  In  cases  of  this  character  the 
decision  of  the  donee  of  the  power  is  con- 
clusive of  the  question,  and  a  sale  made  in 
pursuance  of  the  power,  in  good  faith  or  with- 
out notice  to  Innocent  purchasers,  will  not 
b«  Fet  aside,  although  it  may  afterwards  ap- 
pear that  the  Judgment  of  the  donee  was  er- 
roneous. This  distinction  Is  well  establish- 
ed by  the  authorities.  Chief  Justice  Mclver, 
of  the  Supreme  Court  of  South  Carolina,  in 
a  well-reasoned  opinion  in  a  case  involving 
this  question,  said:  "It  is  quite  clear  that  the 
power  of  sale  was  a  conditional  one,  and  it 
Is  equally  clear  that  the  condition  was,  in 
its  nature,  precedent,  and  not  subsequent, 
and  that,  such  being  the  case,  nutll  the  con- 
dition was  performed,  or  the  contingency 
upon  which  the  power  was  conferred  hap- 
pened, the  power  could  not  be  lawfully 
exercised.  So  that  the  real  question  in  this 
case  is  whether  the  contingency  upon  which 
the  power  to  sell  was  given  had  happened  at 
the  time  the  sale  was  made,  and,  as  sub- 
sidiary to  this,  who  was  to  determine  whether 
the  contingency  had  happened.  To  solve 
these  questions,  it  will  be  necessary  to  in- 
quire what  was  the  nature  of  the  condition. 


Judgment  or  discretion  for  the  determination 
of  whether  it  had  happened,  and  about  which, 
therefore,  there  might  well  be,  as  there  was 
In  this  very  case,  honest  difference  of  opin- 
ion. It  certainly  was  not  a  distinct  and  in- 
dependent fact,  as  if  the  testator  had  pro- 
vided that  the  executor  should  sell  when  a 
certain  person  should  attain  to  a  certain  age, 
but  it  was  a  condition,  the  happening  of 
which  could  only  be  determined  by  an  exer- 
cise of  Judgment  When  tbe  value  of  prop- 
erty should  recover  from  a  depression  caused 
by  war  or  any  other  special  circumstance 
must  necessarily  be  a  question  to  be  deter- 
mined by  tbe  exercise  of  Judgment— one 
about  which  persons  might,  and  probably 
would,  honestly  differ.  What  was  to  be  the 
extent  of  the  recovery  which  would  author- 
ize a  sale?  Somebody  must  Judge  of  this, 
and,  if  the  executor  is  not  permitted  to  do  so, 
then  it  is  difficult  to  suggest  who  could.  If 
tbe  executor  commits  an  error  of  Judgment  in 
determining  such  a  question,  that  certainly 
ought  not  to  invalidate  a  sale  made  by  him  in 
the  honest  exercise  of  his  Judgment.  If  it 
did,  then  it  will  be  impossible  to  tell,  until 
after  It  was  tested  by  a  Judicial  proceeding, 
whether  any  sale  made  under  such  a  power 
was  valid;  and.  If  such  a  rule  be  established, 
it  would  destroy  all  chances  of  making  such 
a  sale,  for  certainly  no  one  would  buy  with 
the  prospect  of  having  his  title  Inquired  into 
and  assailed  years  after  upon  the  ground 
that  the  executor  had  committed  an  error  of 
Judgment  in  determining  a  question  which 
was  left  to  his  discretion.  When,  therefore, 
as  in  this  case,  a  power  of  sale  is  given 
to  an  executor  upon  the  happening  of  a  con- 
tingency which  can  only  be  ascertained  by 
the  exercise  of  Judgment  and  discretion,  and 
the  executor,  in  the  honest  exercise  of  his 
Judgment,  determines  that  such  contingency 
has  happened,  and  accordingly  makes  the 
sale,  such  sale  cannot  be  Invalidated,  even 
though  it  should  be  made  to  appear,  in  the 
light  of  subsequent  events,  that  tbe  executor 
had  committed  an  error  of  Judgment  in  de- 
termining whether  the  contingency  had  hap- 
pened upon  which  be  was  authorized  to  sell. 
If,  however,  it  should  appear  that  the  ex- 
ecutor erred  willfully,  or  from  such  gross 
negligence  as  would  imply  willfulness,  then 
it  would  be  different,  and  the  question  wheth- 
er the  sale  should  be  allowed  to  stand  would 
depend  largely  upon  whether  the  purchaser 
bad  notice  of  such  conduct  on  the  part  of  the 
executor."  Jennings  v.  Teague,  14  S.  0. 
238-240.  Other  authorities  are  in  accord. 
When  the  power  of  sale  is  conferred,  to  be 
exercised  if  a  necessity  for  so  doing  arises, 
the  Judgment  of  the  donee  as  to  the  neces- 
sity is  conclusive,  in  tbe  absence  of  fraud. 
Bunner  v.  Storm,  1  Sandf.  Ch.  357.  If  tbe 
trustees  exercise  their  discretionary  power  in 
j  good  faith,  and  without  fraud  or  collusion. 
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the  court  cannot  control  or  reylew  thlB  dl«- 
ctetlon.  Perry  on  Trusts,  i  611.  When  a 
limited  power  of  disposition  Is  given,  and  the 
discretion  of  Judging  of  the  contingency  Is 
also  conferred,  and  there  is  no  fraud  or 
collusion,  the  sales  made  by  the  donee  cannot 
be  impeached.  McGavock  v.  Pugsley,  1 
Tenn.  Ch.  418.  Whatever  liability  might  at- 
tach to  the  executor  on  its  being  made  to  ap- 
pear that  the  exercise  of  his  Judgment  was 
not  made  in  good  faith,  the  title  of  the  pur- 
chaser would  not  be  affected  thereby,  un- 
less collusion  or  guilty  knowledge  can  be 
traced  to  him.    2  Wms.  on  Ex'rs,  841. 

The  power  of  sale  vested  In  Mrs.  Mat- 
thews by  the  will  of  her  husband  Is  clearly  a 
limited  power,  which  she  could  exercise  only 
upon  the  happening  of  the  condition  stated 
In  the  will— a  necessity  for  so  doing  arising, 
a  condition  precedent— and  she  had  no  right 
to  dispose  of  any  of  the  property  of  the  ea- 
tate  until  this  contingency  was  determined 
to  exist.  But  by  whom  was  the  fulflllment 
of  the  condition  to  be  determined?  It  did 
not  depend  upon  the  occurring  of  an  Inde- 
pendent or  substantive  fact,  such  as  the  ma- 
jority or  death  of  some  particular  person, 
of  which  there  would  be,  in  all  probability, 
record  evidence,  and  which  could  be  inquir- 
ed Into  by  a  stranger  or  probable  purchas- 
er, and  ascertained  with  as  much  certainty 
as  It  could  by  the  donee  of  the  power.  It 
was  a  matter  of  which  Mrs.  Matthews— and 
here  attention  is  called  to  the  fact  that  this 
power  is  not  given  to  her  and  John  Mat- 
thews as  executrix  and  executor,  but  to  bet 
alone,  as  an  Individual,  as  the  widow  of  the 
donor  and  the  head  of  his  family,  as  well 
as  one  of  the  personal  representatives  of 
bis  estate— was  expected  to  and  would  know 
and  understand  better  than  any  one  Ase. 
The  property  was  to  be  sold  In  case  of  ne- 
cessity, and  for  the  benefit  of  the  family, 
which  covered  and  included  the  Individual 
wants  and  necessities  of  the  widow  and  ev- 
ery one  of  the  12  children,  as  well  as  their 
collective  interests  in  the  proper  manage- 
ment and  protection  of  the  estate  of  the  tes- 
tator. Who  would  have  more  accurate 
knowledge  of  all  these  matters  than  Mrs. 
Matthews?  Who  would  be  In  a  better  po- 
sition to  determine  the  necessity  of  a  sale  of 
the  property,  for  the  benefit  of  the  entire 
family,  and  more  interested  in  a  correct  de- 
termination of  the  question?  And  bow  was 
it  possible  for  a  stranger  to  ascertain  the 
ever-changing  and  constantly  increasing  de- 
mands of  this  large  family  of  children,  al- 
most yearly  maturing,  and  requiring  ad- 
vancement to  aid  them  In  starting  in  life— a 
matter  evidently  contemplated  by  the  testa- 
tor? The  occasion  for  the  sale  of  the  prop- 
erty might  have  been  caused  by  a  family 
necessity— one  which  it  was  not  desired  to 
make  public,  Imperatively  demanding  ready 
money,  and  just  such  a  contingency  as  the 
testator  desired  to  provide  for  above  all 
things.    There  could  have  been  a  necessity— 


an  imperatlTe  and  absolute  one— reqnirlng 
the  sale  of  the  property,  which  the  public 
did  not  know  and  could  not  ascertain.  It  is 
therefore  clear  that  the  condition  upon 
which  the  power  was  to  be  exerdaed  was 
not  upon  the  occurrence  of  any  certain  event 
which  could  be  ascertained  by  all  povons 
alike,  but  the  existence  of  a  state  of  affairs 
the  ascertainment  of  which  called  for  accu- 
rate knowledge  of  the  inside  condition  of 
the  estate  of  the  testator  and  that  of  the 
numerous  members  of  his  family,  and  the 
exercise  of  Judgment  and  discretion  In  de- 
termining, upon  this  knowledge,  whether  the 
necessity  did  hi  fact  exist,  as  to  which  dif- 
ferent persons  might,  in  good  faith,  arrive 
at  different  conclusions.  We  think  It  Is  evi- 
dent that  it  was  the  Intention  of  the  testa- 
tor which  must  control;  that  the  existence 
of  the  necessity  of  a  sale  of  his  property 
should  be  determined  by  Mrs.  Matthews,  in 
whom  he  most  confided,  in  accordance  with 
her  best  Judgment  and  dlB<a«tlon;  and  tliat 
any  disposition  of  the  property  made  by  ber 
in  good  faith,  although  others  might  differ 
with  her  as  to  the  necessity,  was  valid,  and 
rested  in  the  purchaser  a  good  title. 

Powers  of  sale  given  in  wills  sbonld  re- 
ceive a  liberal  construction,  in  order  to  car- 
ry into  effect  the  purpose  and  Intent  of  the 
testator.  To  place  any  other  construction 
upon  this  will  than  that  which  we  have  giv- 
en it  would  clearly  defeat  the  plain  Intent 
of  the  testator.  It  is  clear  that,  by  vesting 
this  power  of  sale  in  his  widow,  he  intended 
to  provide  not  only  a  cheap  and  expeditious 
mode  of  sale  of  property  for  the  purposes 
for  which  the  law  allows  it  to  be  sold,  such 
as  the  payment  of  debts  and  for  distribution 
among  his  children,  but  also  for  a  prompt 
means  of  raising  money  whenever,  in  an 
emergency,  the  necessities  of  Ills  family 
should  require  it.  If  the  necessity  ot  a  sale 
was  not  to  be  determined  by  Mrs.  Matthews, 
then  It  could  only  be  ascertained  by  a  re- 
sort to  the  courts,  with  attendant  expense 
and  delay,  which  it  was  Intended  to  provide 
against.  If  the  testator  had  Intended  that 
the  power  should  only  be  exercised  when  a 
necessity  should  be  Judicially  determined  to 
exist,  he  would  have  so  said,  and  such  pro- 
vision would  also  have  been  useless,  as  a 
sale  would  have  been  decreed  without  any 
such  power  whenever  a  necessity  recognized 
by  law  was  found  to  exist;  and,  if  Mrs.  Mat- 
thews' determination  of  the  existence  of  the 
necessity  for  the  sale  was  not  conclusive, 
the  power  would  be  abortive  and  futile,  for 
no  one  would  purchase  the  property  if  any 
one  of  those  interested,  long  afterwards,  as 
is  here  attempted,  could  have  the  matter 
opened,  and  her  Judgment  as  to  the  necessi- 
ty of  a  sale  reviewed  and  possibly  held  erro- 
neous, and  thus  the  construction  contended 
for  would  defeat  and  destroy  the  power  It- 
self. 

But  if  it  were  doubtful  whether  the  ex- 
ercise of  the  power  conferred  was  left  to  the 
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Judgment  and  discretion  of  Mrs.  Matthews, 
we  would  resolve  the  doubt  in  favor  of  such 
discretion,  for  the  protection  of  the  present 
owners  of  the  property— they  being  Innocent 
purchasers— since  the  complainants,  who  are 
In  possession  of  nil  the  facts,  have  not  ful- 
ly disclosed  the  extent  of  the  estate  of  the 
testator,  its  indebtedness,  and  the  financial 
condition  of  the  several  members  of  the 
family  when  the  sale  was  made.  In  a  late 
case  similar  to  tills,  this  court  said:  "The 
purchasers  of  the  lot,  as  well  as  the  present 
owners,  appear  to  be  innocent  purciuiBers, 
and  to  have  bought  In  good  faith;  and  in 
tbelr  Interest  the  rule  wUl  be  enforced  that 
where  It  Is  doubtful  whether  a  power  has 
been  exercised  legally  or  Illegally,  in  favor 
of  Innocent  purchasers  and  meritorious 
claimants,  a  legal  execution  will  be  presum- 
ed." Fitzgerald  ▼.  Staudish,  102  Tenn.  883, 
62  S.  W.  294. 

The  other  position  of  the  complainants  is 
equally  unsound.  While  the  conveyance 
made  by  Mrs.  Matthews  to  Simeon  Hynds 
purports  upon  its  face  to  be  made  by  her 
as  an  individual,  and  contains  no  reference 
to  the  will  of  Lawrence  Matthews,  nor  to 
the  power  of  sale  contained  therein,  it  does 
describe  and  convey  In  fee  certain  property 
of  the  testator,  and  contains  full  covenants 
of  warranty.  It  is  now  well  settled  In  this 
state  that,  when  a  conveyance  is  made  of 
property  which  the  conveyer  is  vested  with 
a  power  to  sell  and  convey,  If  the  property 
be  referred  to  in  the  conveyance,  or  the  in- 
strument would  be  Inoperative  except  as  an 
execution  of  the  power,  its  exercise  will  be 
presumed,,  and  no  express  recital  of  the 
power  is  required.  In  the  case  of  Hall  v. 
Preble,  68  Me.  100,  quoted  approvingly  by 
this  court,  it  is  said:  "It  is  not  necessary 
that  there  should  be  an  express  declaration  in 
the  deed  that  it  is  made  In  execution  of  the 
power.  It  is  sufficient  if  the  deed  purports 
to  convey  the  fee.  When  a  person  conveys 
land  for  a  valuable  consideration,  he  must 
be,  and  is,  engaging  with  the  grantee  to 
make  the  deed  as  effectlTe  as  he  bad  the  pow- 
er to  make  It"  Toung  v.  Ins.  Co.,  101  Tenn. 
816,  47  S.  W.  428.  It  Is  sufficient  If  the  in- 
tention to  execute  the  power  appears  by 
words  or  deed  indicating  the  intention.  Pate 
T.  Pierce,  4  Cold.  113.  If  the  deed  purports 
to  convey  the  fee,  which  would  be  impossible 
without  the  execution  of  the  power,  no  re- 
cital of  it  is  necessary,  and  the  intention  to 
exercise  it  is  presumed.  Guarantee  &  Trust 
Ck>.  V.  Jones,  103  Tenn.  254,  255,  68  8.  W. 
219.  This  deed  does  purport  to  convey  the 
fee  and  warrant  a  perfect  title,  which  the 
conveyer  could  not  do  or  make  good  with- 
out the  execution  of  the  power,  and  without 
which  the  deed  would  be  Ineffectual  to  pass 
the  estate  contracted;  and  we  hold  that  the 
conveyer  is  presumed  to  have  intended  to, 
and  did,  execute  the  power  conferred  upon 
ber,  and  that  the  deed  was  and  is  operative 
to  vest  the  fee  to  the  property  conveyed  In 


her  vendee,  and  the  defendants  claiming  un- 
der him. 
Affirmed,  with  costs. 


DAVIDSON  BENEDICT  CO.  ▼.  SEVBR- 
SON. 

(Supreme  Court  of  Tennessee.     March  14, 
1903.) 

ACTION  FOR  WRONOFUL  DBATH— MBASUItB  07 
DAMAQBS— STATUTORY  CONSTRUCTION. 
1.  Shannon's  Oode,  §  4026,  provided  that  an 
action  for  wrongful  death  might  be  instituted 
by  deceased's  personal  representative,  but,  if  lie 
declined  it,  the  widow  and  children,  without 
his  consent,  might  use  his  name  in  suing.  Sec- 
tion 4028  provided  that  the  damages  should  go 
to  the  widow  or  next  of  kin,  to  be  distributed 
as  personal  property.  Acts  1871,  d.  70,  c.  78, 
amending  Shannon^s  Code,  i  4025,  provided 
that  the  right  of  action  which  a  person  dying 
from  injuries  received  from  another,  would 
have  had  against  the  wrongdoer  had  death  not 
ensued,  shall  not  abate,  but  shall  pass  to  the 
widow,  or,  if  there  is  no  widow,  to  the  chil- 
dren, or  personal  representatives,  for  the  bene- 
fit of  the  widow  or  next  of  kin.  It  also  pro- 
vided, amending  section  4026,  that  the  widow, 
or,  if  no  widow,  the  children,  should  be  allow- 
ed to  sue;  the  remedy  being  additional  to  that 
provided  by  section  4026.  Acts  1883,  p.  259, 
c.  186,  provides  that  the  parties  suing  shall,  if 
entitled  to  damages,  have  the  right  to  recover 
for  the  mental  and  physical  suSering,  loss  of 
time,  and  necessary  expenses  resulting  to  the 
deceased,  and  also  the  damages  resultlDg  to  the 
parties  for  whose  use  the  right  of  action  sur- 
vives from  the  death  consequent  upon  the  in- 
juries received.  Held,  that  the  statute  but  pre- 
served the  right  of  action  accruiag  to  the  de- 
ceased, and  did  not  create  a  new  cause  of 
action  in  the  widow,  or  child,  or  personal  repre- 
sentative; and  that  in  the  prosecution  of  tnat 
cause  of  action  damages  were  recoverable  for 
the  physical  and  mental  suttering,  loss  of  time, 
etc.,  to  the  deceased  in  consequence  of  his  in- 
juries, and  accruing  up  to  the  time  of  his  death, 
and  also  damages  to  compensate  the  widow  or 
next  of  kin  for  the  pecuniary  loss  sustained  by 
them  by  the  death  of  the  deceased,  which  lat- 
ter are  equivalent  to  those  accruing  for  loss  of 
earning  capacity  to  one  totally  disabled;  and 
that  hence  an  instruction  pei'mitting  a  recov- 
ery for  deceased's  loss  of  earning  capacity  and 
also  for  pecuniary  damages  sustained  by  his 
widow  and  child  was  erroneous. 

Error  to  Cii'cult  Court,  Lewis  County;  Sam 
Holding,  Judge. 

Action  by  J.  S.  Severson,  as  administrator 
of  W.  A.  Hollister,  deceased,  against  the 
Davidson  Benedict  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, 

W.  H.  Williamson,  Jas.  W.  Byrus,  and  J. 
A.  Bates,  for  plaintiff  In  error.  H.  P.  Fig- 
ures, Salmon  &  Turner,  and  J.  8.  Severson, 
for  defendant  In  error. 

NEIL,  J.  This  action  was  brought  in  the 
circuit  court  of  Lewis  county  by  the  defend- 
ant In  error,  as  the  administrator  of  W.  A. 
Hollister,  deceased,  to  recover  $20,000  as  dam- 
ages for  the  death  of  said  Hollister,  alleged 
to  have  been  caused  by  the  negligence  of  the 
plaintiff  in  error. 

The  declaration,  among  other  things,  not 
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necessary  to  mention,  alleged  tbat  on  or 
about  February  1,  1902,  tbe  plaintiffs  In  er- 
ror owned  and  were  operating  a  sawmill  In 
Lewis  county;  tbat  tbe  said  Hollister  was 
employed  by  liiem  In  tbe  capacity  of  sawyer, 
and  wblle  in  tbe  discharge  of  his  duties  as 
such,  and  without  any  negligence  on  bis  part, 
was  killed  by  the  explosion  of  tbe  boiler  at- 
tached to  the  engine,  by  means  of  which  the 
sawmill  was  operated;  that  tbe  boiler  was 
old,  defective,  and  unsafe,  and  wholly  nnflt 
for  the  work  to  which  it  was  pnt;  and  tbat 
Its  condition  was  unknown  to  Hollister,  but 
was  known  to  the  plaintiffs  in  error,  or  could 
have  been  ascertained  by  the  exercise  of 
proper  diligence  and  care.  The  suit  was 
brought  for  tbe  benefit  of  the  widow  and 
child  of  the  deceased.  The  plaintiffs  in  er- 
ror, who  were  defendants  below,  entered  a 
plea  of  not  guilty.  There  was  evidence  tend- 
ing to  sustain  the  allegations  of  the  declara- 
tion, and  the  Jury  rendered  a  verdict  of 
$9,000  In  favor  of  tbe  plaintiff  below,  and 
judgment  was  rendered  thereon  by  the  court, 
after  a  motion  for  a  new  trial  had  been  over- 
ruled. From  this  Judgment  the  plaintiffs  in 
error  prayed  and  obtained  an  appeal,  and 
have  assigned  errors. 

The  flrst  error  that  claims  our  attention  is 
the  charge  of  his  honor  upon  tbe  measure  of 
damages.  After  stating  to  tbe  Jury  tbe  buI>- 
stance  of  chapter  186,  p.  259,  Acts  1883,  he 
told  them  that  there  were  two  classes  of 
damages  assessable  thereunder:  First,  such 
damages  as  the  deceased  himself  could  have 
recovered  "bad  he  been  permanently  disabled 
for  life,"  and  he  himself  were  prosecuting  the 
suit,  and  that  in  estimating  this  class  they 
should  take  into  consideration  the  mmtal  and 
physical  suffering  of  the  deceased,  his  earn- 
ing capacity,  and  the  probability  of  bis  con- 
tinuance in  life;  secondly,  that,  in  addition 
to  tbe  foregoing  damages,  the  plaintiff  would 
be  entitled  to  recover  also  such  pecuniary 
damages  as  bad  been  sustained  by  tbe  widow 
and  child,  consequent  upon  tbe  death  of  tbe 
husband  and  father,  tbe  said  W.  A.  Hollister, 
and  that  in  estimating  this  latter  class  of 
damages  they  should  look  to  tbe  ability  of 
Hollister  to  furnish  bis  wife  and  child  a  sup- 
port, and  tbe  nature  and  extent  of  the  sup- 
port he  did  give  them,  and  to  the  probability 
of  the  continuance  of  that  support,  and  his 
ability  to  provide,  and  to  the  probability  of 
a  continuance  of  their  dependence  upon  him, 
for  support.  Error  Is  assigned  upon  this  por- 
tion of  tbe  charge,  and  the  questions  pre- 
sented thereby  were  fully  argued  at  the  bar, 
and,  in  addition,  we  have  been  furnished 
with  briefs  upon  both  sides— not  only  briefs 
prepared  In  this  case,  but  also  in  another  case 
pending  before  the  court.  Involving  shnilar 
questions.  AU  of  these  briefs  we  have  read, 
and  attentively  considered.  The  questions 
made,  and  argued  with  great  ability,  go  to 
the  foundation  of  the  rules  for  measuring 
damages  recognized  in  this  state  In  the  class 
of  cases  we  have  before  us,  and  we  have  de- 


cided to  undertake  and  present  a  review  of 
tbe  whole  matter.  We  are  the  more  moved 
to  undertake  socb  an  inquiry,  although  tbe 
labor  It  Imposes  is  very  great  because  of  the 
frequent  misapprehensions  of  these  rules  that 
appear  In  tbe  charges  of  able  and  learned 
circuit  Judges,  Indicating  some  uncertainty, 
real  or  apparent.  In  our  reported  decisions, 
which  are  tbe  source  of  authority  to  which 
tbey  must  resort  when  Instmcttng  Juries 
brought  before  them. 

Tbe  provisions  of  tbe  Code  are: 

"2291  (Shannon's  Code,  {  4025).  The  right 
Of  action  which  a  person,  who  dies  from  in- 
juries received  from  another,  or  whose  death 
is  caused  by  tbe  wrongful  act  or  omission  of 
another,  would  have  bad  against  tbe  wrong- 
doer, in  case  death  bad  not  ensued,  shall  not 
abate  or  be  extinguished  by  his  death,  bat 
shall  pass  to  bis  personal  representative,  for 
tbe  benefit  of  his  widow  or  next  of  kin,  free 
from  tbe  claim  of  creditors. 

"2292  (Shannon's. Code,  {  4028).  The  action 
may  be  instituted  by  the  personal  representa- 
tive of  tbe  deceased,  but  if  he  declines  it,  the 
widow  and  children  of  the  deceased  may, 
without  tbe  consent  of  tbe  representative, 
use  his  name  tai  bringing  and  prosecuting  the 
suit,  on  giving  bond  and  security  for  costs,  or 
in  tbe  form  prescribed  for  paupers.  The 
personal  representative  shall  not  in  such  case 
be  responsible  for  costs,  unless  he  sign  his 
name  to  the  prosecution  bond. 

"2293  (Shannon's  Ck)de,  {  4028).  If  the  de- 
ceased had  commenced  an  action  before  his 
death,  It  shall  proceed  without  a  revlTor. 
The  damages  shall  go  to  the  widow  and  next 
of  kin,  free  from  the  claim  of  the  creditors 
of  the  deceased,  to  be  distributed  as  personal 
property." 

On  December  14,  1871,  p.  70,  c.  78.  of  tbe 
Acts  of  that  year,  the  following  amoidment 
was  passed: 

"Section  1.  That  section  2291  of  the  Code 
of  Tennessee  be  so  amended  as  to  provide, 
tbat  the  right  of  action  which  a  person,  who 
dies  from  injuries  received  from  another,  or 
whose  death  is  caused  by  the  vrrongful  act. 
omission  or  killing  by  another,  would  have 
had  against  the  wrongdoer,  in  case  death  had 
not  ensued,  shall  not  abate  or  l>e  extinguish- 
ed by  his  death,  but  shall  pass  to  his  widow, 
and.  In  case  there  Is  no  widow,  to  his  chil- 
dren, or  to  his  personal  representative,  for 
the  benefit  of  bis  widow  or  next  of  kin,  free 
from  tbe  claims  of  creditors. 

"Sec.  2.  That  section  2292  be  so  amended 
as  to  allow  the  widow,  or  if  there  be  no 
widow,  the  children,  to  prosecute  suit,  and 
that  this  remedy  is  provided  in  addition  to 
that  now  allowed  by  law  In  the  class  of  cases 
provided  for  by  that  section,  and  2291  of  the 
Code,  which  this  act  la  intended  to  amend." 

Another  statute  was  passed  In  1883— page 
259,  c.  186,  of  the  Acts  of  tbat  year.  This 
act  will  be  stated  later  in  connection  with 
certain  decisions  of  this. court,  so  as  to  pre 
sent  It  in  Its  historical  connection. 
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xae  measure  oi  damages  applicable  tnweun- 
der,  It  Is  necessary  that  we  should  review 
their  history  after  enactment,  as  they  appear 
In  our  Judlclai  decisions.  The  first  reported 
decision  bearing  upon  the  matter  is  Bailway 
Co.  y.  Burke,  6  Cold.  46,  decided  at  the  De- 
cember term.  1868.  At  that  time  there  were 
in  force  only  sections  2291  (Shannon's  Code, 
8  4025).  2202  (Shannon's  Code,  §  4026),  and 
2203  (Shannon's  Code,  §  4028).  Burke  was 
killed  upon  the  line  of  the  railway  company, 
and  the  latter  was  sued  for  damages.  The 
circuit  Judge  charged  the  Jury  that  the  dam- 
ages recoverable  were  those  suffered  by  the 
widow  and  children  by  reason  of  the  killing 
of  Burke,  the  husband  and  father.  In  pass- 
ing upon  this  point,  and  spealdng  through 
Smith,  J.,  this  court  saldi  "The  damages 
recoverable  are  those  suffered  by  Burke,  and 
which  he  could  liave  recovered  had  be  lived; 
and  not  those  suffered  by  his  widow  and  chil- 
dren in  consequence  of  his  being  killed. 
Such  Is  the  proper  construction  to  be  put  on 
Code,  IS  2291,  2292,  and  2293.  The  cause 
of  action  is  the  injury  done  to  Burke,  and  the 
right  of  action  of  the  personal  representative 
is  for  tliat  cause  of  action  and  is  that  right 
of  action  Burke  had  and  could  have  prose- 
cuted bad  he  lived,  and  the  damages  recover- 
able are  for  that  cause  of  action."  Again: 
"The  killing  of  a  man  is  not  of  itself  a  cause 
of  AyM  action.  The  damages  recoverable 
are  for  what  was  Incurred  or  suffered  while 
the  person  lived.  If  the  killing  be  absolutely 
instantaneous,  damages  are  not  recoverable, 
for  that  would  be  giving  damages  for  the 
mere  act  of  killing."  The  charge  of  the  cir- 
cuit Judge  was,  therefore,  held  to  be  erro- 
neous, and  the  Judgment  in  favor  of  the  ad- 
ministrator below  was  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The  next  case  was  Railway  v.  Prince,  2 
Heisk.  680,  decided  In  January,  1871.  In 
this  case  it  appeared  that  the  husband  of  the 
plaintiff  below,  Nancy  Prince,  had  been  kill- 
ed, as  was  stated  In  the  opinion,  instantane- 
ously, upon  the  track  of  the  railway  com- 
pany. The  widow,  having  qualified  as  ad- 
ministratrix, sued  the  company,  and  in  her 
declaration  pleaded  her  right  to  recover  upon 
"such  damages  as  she  and  her  children  may 
have  sustained  by  reason  of  defendant  be- 
low haying  deprived  of  his  life  the  husband 
of  the  plaintiff,  Nancy,  and  the  father  of  the 
children."  No  other  claim  for  damages  was 
made  in  the  declaration.  During  the  prog- 
ress of  the  trial  the  railway  company  of- 
fered to  prove  by  several  witnesses  that 
Prince  was  a  drunken,  worthless  man;  that 
he  provided  nothing  for  his  family,  and  con- 
sumed what  his  family  supplied.  This  tes- 
timony was  objected  to,  and  the  objection 
sustained,  and  the  evidence  rejected,  and  er- 
ror was  assigned  upon  the  action  of  the 
court  This  court,  speaking  through  Nichol- 
son, 0.  J.,  said  that  it  was  manifest  that  this 


injury  which  she  and  her  children  bad  sus- 
tained by  the  death  of  the  husband  and  fa- 
ther. The  circuit  Judge  excluded  the  testi- 
mony on  the  ground  that  such  damages  could 
not  be  recovered,  but  this  court  said  upon 
this  pohit  that  it  was  obvious.  If  the  plain- 
tiff below  could  not  recover  damages  for  the 
loss  of  her  husband,  she  could  recover  none 
whatever  In  the  suit  because  she  claimed 
none  other  in  her  declaration.  "This  raises 
the  important  question,"  the  opinion  pro- 
ceeds, "whether  damages  sustained  by  a  wife 
and  children  in  consequence  of  the  killing 
of  the  husband  and  father  can  be  recovered 
in  an  action  Instituted  under  Code,  S  2291." 
Then,  after  quoting  that  section,  it  was  ob- 
served that  one  object  of  the  section  was  to 
prevent  the  abatement  of  the  right  of  action 
which  one  has  who  has  received  personal  in- 
juries from  which  such  person  subsequently 
dies;  that  it  was  not  material  whether  the 
person  injured  had  commenced  his  action  be- 
fore his  death  or  not;  that  in  either  case  the 
section  referred  to  would  prevent  the  abate- 
ment of  the  right  of  action,  and  transmit 
it  to  his  personal  representative  for  the  ben- 
efit of  his  widow  and  next  of  kin.  "Looking 
to  the  obvious  purpose  of  the  Legislature  in 
thus  altering  the  common  law,"  continues 
the  chief  Justice,  "we  are  satisfied  it  was  in- 
tended that  the  representative  of  a  person 
who  had  died  from  personal  injuries  should 
have  the  right  to  recover  damages  not  only 
for  the  mental  and  bodily  sufferings,  loss  of 
time,  and  necessary  expenses  resulting  im- 
mediately to  the  deceased  from  the  personal 
Injuries,  but  also  for  the  damages  resulting 
to  the  parties  from  the  death  consequent  up- 
on the  injuries  received."  Then,  after  dis- 
cussing the  question  whether  the  section  of 
the  Code  referred  to  preserved  the  right  of 
action  in  case  of  instantaneous  death,  the 
final  result  of  the  court's  deliberations  is  thus 
stated:  "It  follows  that  the  representative 
of  the  deceased  has  a  right  to  recover  dam- 
ages sustained  by  his  widow  and  children  In 
consequence  of  his  death,  whether  the  death 
resulted  instantaneously  from  the  Injuries  or 
not.  It  would  have  been  absurd  to  give  the 
right  of  action  for  damages  for  the  mental 
and  bodily  sufferings  of  a  person  whose  death 
was  Instantaneous.  Tet  a  right  of  action  is 
given  for  the  benefit  of  the  widow  or  next  of 
kin.  It  follows  that  the  damages  intended 
to  be  provided  for  was  the  loss  of  husband 
and  father.  Such,  we  are  satisfied,  was  the 
intention  of  the  Legislature,  and  we  think 
their  Intention  is  manifested  with  sufiJcient 
distinctness  in  the  language  employed.  This 
court  in  the  case  of  Louisville  &  Nashville 
Kallroad  Company  v.  Burke,  6  Cold.  45,  put 
a  different  construction  on  the  section  of  the 
Code  under  consideration.  But  as  we  can- 
not concur  in  the  construction  placed  in  that 
case  upon  the  section  as  to  the  point  under 
examination,  we  are  constrained  to  overrule 
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80  mnch  of  tbe  decision  as  relates  to  the  paiv 
ticular  question  bere  dIscuBsed."  It  was  ac- 
cordingly held  In  that  case  that  the  testimony 
offered  by  the  company  was  competent  to 
the  effect  that  the  husband  and  father  for 
whose  death  the  suit  was  brought  was  a 
drunken  and  worthless  man,  and  made  no 
provision  for  his  family. 

The  next  case  was  Railroad  Company  t. 
Stevens,  9  Heislc.  12,  decided  in  December, 
1871.  This  was  an  action  to  recover  dam- 
ages for  the  death  of  a  fireman  who  was 
killed  by  the  explosion  of  a  boiler.  Upon  the 
subject  of  the  recovery  of  damages  the  court, 
speaking  through  McFarland,  J.,  said:  "Un- 
der this  statute  the  damages  which  the  de- 
ceased could  have  recovered  had  he  lived, 
and  his  mental  and  bodily  suffering,  loss  of 
time,  expense,  etc.,  are  clearly  embraced,  and 
in  fact  it  has  been  supposed  this  was  alL 
There  is  no  express  provision  that  the  Jury 
may  consider  the  loss  to  the  widow  and  chil- 
dren or  next  of  kin;  but  in  the  case  of  the 
N.  &  C.  R.  R.  Oa  V.  Prince,  2  Heisk.  680, 
this  court  held  that  under  this  statute  it  was 
intended  the  representative  of  a  person  who 
had  died  from  personal  injuries  should  have 
the  right  to  recover  damages,  not  only  for 
the  mental  and  bodily  suffering,  loss  of  time, 
and  necessary  expenses  immediately  result- 
ing to  the  deceased  from  the  personal  inju- 
ries, but  also  for  damages  resulting  to  the 
parties  for  whose  benefit  the  right  of  action 
survives  from  the  death  consequent  upon  the 
injuries  received.  •  •  •  The  result  of  this 
decision  was  to  make  our  statute  embrace,  in 
addition  to  the  damages  for  the  suffering  of 
the  deceased,  his  loss  of  time,  etc.,  had  he 
lived,  also  the  pecuniary  loss  his  death  caus- 
ed to  his  widow  and  children  or  next  of  kin; 
and  in  this  latter  respect  the  subject-matter 
of  damages  is  similar  to  the  statutes  of  New 
York  and  Pennsylvania;  and,  as  we  have 
seen,  they  are  confined  to  pecuniary  dam- 
ages, and  do  not  allow  damages  for  the  grief 
of  the  widow  or  children.  We  think  this  is 
safest  In  fact,  as  remarked  by  counsel,  it 
is  somewhat  incongruous  to  undertake  to  give 
compensation  to  the  widow  for  her  grief. 
We  do  not  see  how  we  could  extend  our 
statutes  further  than  the  New  York  and  Penn- 
sylvania statutes.  We  do  not  doubt  the  con- 
structi<Hi  given  in  the  Prince  Case,  but  we 
can  carry  it  no  farther." 

The  next  case  was  Raihroad  v.  Mitchell,  11 
Helsk.  400,  407,  decided  at  tiie  September 
term,  1872.  In  this  case  the  opinion  In  the 
Prince  Case  was  again  referred  to  and  re- 
afllrmed. 

The  next  case  was  Oolllns  v.  Railroad,  9 
Helsk.  841,  decided,  as  shown  by  the  report- 
er's note,  at  the  September  term,  1874.  That 
suit  was  brought  by  a  widow  for  the  killing 
of  her  husband,  under  the  act  of  December 
14,  1871,  p.  70,  c  78  (which  we  have  set  out 
supra),  amending  sections  2291  and  2292  of 
tlie  Code.  The  plaintiff  below  obtained  ver- 
dict and  judgment,  and  tbe  railroad   com- 


pany appealed.  Tbe  flnt  question  was  that 
Inasmuch  as  the  killing  of  the  plaintiff  bad 
not  occurred  prior  to  the  passage  of  tbe  act 
tbe  suit  could  not  be  maintained  by^  tbe  wid- 
ow, but  should  have  been  brought  by  the  ad- 
ministrator. This  constmctlon  was  held  to 
be  unsound.  It  was  next  insisted  that  there 
was  error  in  tbe  charge  of  tlie  court  "to  the 
effect  that  in  tbia  action  *the  Jury  could 
award  the  damages  of  the  children  as  well  as 
the  widow,  when  the  declaration  is  only  on 
behalf  of  the  widow."  Upon  this  point  the 
court,  speaking  tlirougb  Sneed,  J.,  said:  "It 
wlU  be  seen  from  section  2293  of  tbe  Code 
that  the  law  itself  gives  dbrectlon  to  tiie  re- 
covery in  such  cases.  The  widow  and  chil- 
dren are  the  beneficiaries  of  the  action;  and 
this  section  stands  unrepealed  and  unaffected 
by  any  subsequent  legislation.  The  recovery 
in  this  case,  there  lielng  several  children,  in- 
ures to  the  benefit  of  the  widow  and  the  diH- 
dren,  to  be  distributed  as  personal  property, 
in  the  language  of  tbe  statute  Tbe  courts 
will  see  to  the  disposition  of  the  recovery. 
We  have  held  at  the  present  term,  in  tlie 
case  of  Sample  v.  Smith  [1  Tenn.  Cas.  2S1], 
that,  when  the  action  is  brought  under  tbe 
Code  in  tbe  name  of  tbe  adminiatrator,  by 
tbe  widow,  the  children  are  not  necessary 
parties  to  the  action;  and  we  can  see  no  rea- 
son for  varying  the  rule  In  a  case  like  this. 
In  any  case  when  there  are  children,  and  tlie 
action  is  brought  by  the  widow  or  tbe  ad- 
ministrate, the  law  itself  disposes  of  tbe 
recovery  to  tbe  use  and  benefit  of  tbe  widow 
and  children.  We  see  no  error  in  the  charge 
on  this  subject  We  are  asked  to  reconsider 
and  revoke  ttie  doctrine  announced  in  the 
Case  of  Prince,  2  Heisk.  580,  which  has  been 
adhered  to  in  several  subsequent  cases,  that 
'damage  may  be  awarded  not  only  for  the 
mental  and  bodily  suffering,  loss  of  time, 
and  necessary  expenses  resulting  to  tbe  de- 
ceased from  personal  injuries,  but  alao  for 
the  deprivation  resulting  to  the  parties  for 
whose  benefit  the  right  of  action  snryives.' 
*  •  •  The  word  'damages,'  in  legal  par- 
lance, means  the  indemnity  recoverable  by  a 
person  who  has  sustained  an  Injury  either 
In  his  person,  property,  or  relative  rights 
through  the  act  or  default  of  another.  To 
constitute  a  right  to  recover  damages,  the 
party  claiming  damages  must  have  sustained 
a  loss;  tbe  party  against  whom  they  are 
claimed  must  be  chargeable  with  the  loss. 
The  loss  must  be  the  natural  and  proximate 
consequence  of  the  wrong.  1  Bouv.  L.  D 
422.  If  the  plaintiffs  have  a  reasonable  ex- 
pectation of  pecuniary  advantage  from  the 
continuance  of  the  life  of  the  deceased,  they 
may  recover  for  it;  but,  the  greater  the  value 
of  the  life  to  them,  in  a  pecuniary  point  of 
view,  the  more  perfect  the  right  of  recovery. 
Sh.  &  Redf.  Neg.  612.  Now,  It  is  argued 
that  it  is  only  the  right  of  action  which  tlM  I 
deceased  would  have  had  had  he  lived  that 
passes  to  the  widow,  and  that  this  does  not 
Include  tbe  incidental  injuries  to  bis  family 
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ne  bad  lived,  and  had  been  disabled  for  life 
or  a  series  of  years,  or  even  seriously  Injiu:- 
«d,  be  votild  bave  been  entitled  to  compen- 
satory damages.  If  be  had  a  wife  and  chil- 
dren, whom  he  had  supported  by  his  Industry, 
to  whom  be  was  now  unable  to  render  any 
assistance  on  account  of  his  Injiuries,  this 
privation  of  himself  and  family  would  neces- 
sarily constitute  an  element  In  the  computa- 
tion of  damages.  And,  If  his  life  Is  lost  to 
them,  why  may  not  the  privation  to  them  of 
the  aid  and  maintenance  he  bad  given  them 
still  enter  Into  the  computation  of  actual 
damage  sustained  by  them?  The  widow  has 
lost  a  husband,  the  child  a  father,  and  both 
have  lost  the  food  and  raiment  which  his  in- 
dustry provided.  Had  he  lived,  he  could  have 
Indemnified  the  last  privation  by  his  action 
against  the  wrongdoer;  and,  having  died,  the 
same  right  of  Indemnity  passes  to  them. 
This  Is  the  sense  of  the  law  as  we  xmder- 
stand  It,  and  we  see  no  reason  to  depart 
from  the  doctrine  of  our  adjudged  cases  up- 
on the  subject.  N.  &  C.  R.  R.  Co.  v.  Mary 
Stevens,  9  Helsk.  12."  The  case  of  Collins 
y.  Railroad  Co.  although  appearing  In  9 
Helsk.  841,  among  the  decisions  of  April 
term,  1872,  was,  as  previously  stated,  not  de- 
cided until  the  September  term,  1874.  The 
reporter  states  In  the  note  previously  refer- 
red to  that  be  was  directed  by  the  court  to 
publish  It  In  9  Helsk.  That  volume  was  not 
published  until  August.  1877. 

So  the  cases  stood  until  January  term, 
1876,  when  the  case  of  Fowlkes  y.  Railroad 
Go.  was  decided.  This  case  is  also  reported 
In  9  Helsk.  829-841.  As  to  date  of  decision, 
see  reporter's  note  on  page  829.  In  this  note 
It  is  stated  that  the  case  was  decided  at  the 
January  term,  1876,  and  was  ordered  by  the 
court  to  be  reported  In  9  Helsk.  The  case  Is 
also  reported  In  5  Baxt.,  on  page  633  et  seq. 
In  this  case  the  question  for  determination 
was  when  the  statute  of  limitations  would 
begin  to  run.  In  order  to  determine  this,  the 
court  found  it  necessary  to  consider  the  na- 
ture of  the  cause  of  action.  In  reaching  a 
conclusion  upon  the  point,  the  court,  speaking 
through  McFarland,  J.,  said:  "The  purpose 
[of  Code,  §  2291]  seems  simply  to  have  been 
to  repeal  that  rule  of  the  common  law  that 
action  for  personal  injuries  dies  with  the  per- 
son in  those  cases  where  the  Injured  party 
dies  of  the  Injury;  but,  whether  the  action 
be  brought  by  the  party  himself,  or  his  rep- 
resentative after  his  death,  the  cause  of  ac- 
tion is  the  same,  and  Is  governed  by  the  same 
laws.  •  •  •  The  argument  against  this 
view  Is  that  the  action  allowed  by  this  stat- 
ute is  a  new  action,  given  to  the  personal 
representative— an  action  which  the  Injured 
party  could  not  have  maintained;  that  the 
action  Is  given  to  the  personal  representative 
on  account  of  the  death  of  the  Injured  party; 
that  hla  death  Is  the  cause  of  action,  and 
this,  of  course,  could  not  occur  to  the  Injured 


appointment  This  argument,  though  plausi- 
ble. Is  not  sound.  As  we  have  seen,  the  stat- 
ute is  equally  applicable  to  cases  where  the 
Injured  party  lives  a  time  and  to  cases  where 
death  is  Instantaneous.  When  the  Injured 
lives  a  time  after  the  injury,  he  has  a  cause 
of  action  without  the  statute.  If  an  action 
be  brought  by  the  party  himself,  and  he  then 
dies  of  the  injury,  before  Judgment,  the  effect 
of  the  statute  Is  to  prevent  an  abatement, 
and  to  allow  the  cause  to  proceed  notwith- 
standing the  death,  but  not  on  account  of  the 
death.  The  cause  of  action  was  the  Injury. 
And  In  such  cases  the  action  after  the  death 
is  prosecuted  for  the  same  cause  for  which 
It  was  brought,  and  Is  the  same  action.  In 
cases  where  no  action  Is  brought  by  the  In- 
jured party  himself,  the  statute  allows  the 
action  to  be  brought  by  the  representative. 
This  could  not  have  been  done  at  the  com- 
mon law,  and  It  Is,  therefore.  In  this  sense,  a 
new  and  statutory  action.  But  It  Is  brought 
for  the  same  cause  as  If  the  injured  party 
had  himself  brought  the  action.  •  *  •  It 
Is  true  that  some  of  the  cases  seem  to  have 
Introduced  a  new  element  of  damages  In 
cases  where  the  action  is  bronght  by  the  rep- 
resentative—that Is,  damages  for  the  loss  of 
the  society,  etc.,  of  the  husband,  father,  or 
relative  to  the  widow  or  next  of  kin;  that  In 
such  cases  damages  might  be  allowed  be- 
yond what  would  be  proper  when  the  action 
Is  brought  by  the  party  himself.  Some  of 
these  cases  stand  upon  doubtful  grounds; 
but  even  when  the  action  is  brought  by  the 
party  himself  damages  might,  In  a  proper 
case,  be  given,  to  the  same  extent  as  if  death 
had  ensued— 1.  e.,  when  the  Injury  disables 
the  party  for  life.  In  such  a  case  the  Injury, 
In  a  pecuniary  sense,  would  be  the  same  as 
If  death  had  ensued."  It  was  accordingly 
held  that  the  statute  of  limitations  begins  to 
run  from  the  date  of  the  Injury  to  the  de- 
ceased, and  not  from  the  date  of  the  appoint- 
ment of  the  personal  representative.  Two  of 
the  judges  dissented.  Previously,  at  the  Ap- 
ril term,  1874,  a  decision  had  been  rendered 
(Haley  v.  Mobile  &  Ohio  R.  R.  Co.,  7  Bart 
239),  In  which  the  same  views  which  are  set 
forth  in  the  Fowlkes  Case  had  been  briefly 
and  Incidentally  Indicated  In  considering  the 
question  of  punitive  damages. 

The  next  case  after  the  Fowlkes  Case  was 
TrafTord  v.  Adams  Express  Co.,  8  Lea,  96, 
decided  at  the  December  term,  1881.  In  this 
case  the  court,  speaking  through  Cooper,  J., 
said:  "Upon  a  careful  examination  of  the 
question,  and  a  review  of  the  authorities  and 
the  law  bearing  on  the  subject,  I  conciu:  with 
the  majority  of  the  court  In  the  opinion  de- 
livered In  Fowlkes  v.  N.  &  D.  R.  R.  Co.,  not 
only  In  the  conclusion  reached,  but  in  the 
reasoning  on  which  the  conclusion  is  based. 
It  seems  to  be  clear  that  the  Legislature, 
by  the  statutory  provisions  under  consid- 
eration. Intended  to  abolish  the  rule  of  the 
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during  life,  should  survive  to  his  widow  and 
children,  or  personal  representatlye,  as  the 
case  may  be;  and  that  the  only  damages 
which  can  be  recovered  In  any  action  under 
the  statute  are  the  damages  which  the  de- 
ceased was  entitled  to  recover  if  be  liad  sued. 
In  this  view  the  statutory  provisions  are 
simply  those  of  the  abatement  and  revivor  of 
the  .particular  class  of  actions;  the  recovery. 
In  the  event  of  the  death  of  the  person  In- 
jured, without  a  different  valid  disposition  on 
his  part,  being  distributable  as  other  personal 
property  of  the  deceased,  free  from  the  claim 
of  creditors.  The  provisions  dovetail  exactly 
into  our  general  system  of  laws  regulating 
the  right  of  action  of  deceased  persons. 
There  is  no  anomaly  either  In  the  character 
of  the  recovery  or  in  its  distribution." 

The  next  case  was  Railroad  Ck>.  v.  Smith, 
9  Lea,  470,  decided  at  the  September  term, 
1882.  This  case  is  in  strict  accord  with 
Fowlkes  V.  Railroad  Co.  and  with  Trafford 
v.  Adams  £}xpress  Co.,  supra.  The  court 
said:  "The  damages  to  be  recovered  are 
those  sustained  by  the  Injured  party.  The 
action  Is  not  for  wrongs  to  the  husband  or 
next  of  kin.  The  damages  are  such  as  the 
injured  party  could  have  recovered  If,  Instead 
of  being  killed,  he  had  been  disabled  for  life; 
If  not  the  same  amount,  at  least  for  the  same 
element  of  damages." 

The  next  case  is  Railroad  v.  Toppins,  10 
Lea,  58,  decided  at  the  same  term  of  the 
court  as  the  preceding  case.  Speaking  to  the 
same  subject,  the  court  said:  "The  charge 
contains  one  positive  error;  that  Is  to  say,  the 
jury  were  instructed  that,  in  addition  to  tbe 
damages  which  the  deceased  himself  ought 
to  have  received  If  he  had  lived,  damages 
might  also  be  allowed  for  the  deprivation  re- 
sulting to  the  parties  for  whose  use  the  suit 
is  brought—that  is,  the  widow  and  children. 
This  charge  was  justified  by  several  expres- 
sions in  tbe  published  opinion  of  this  court, 
but  there  has  always  been  conflict  of  opinion 
upon  the  question,  and  we  have  more  recent- 
ly held  tbe  true  rule  to  be  that  the  action  is 
the  same  in  its  character  and  as  to  the  ele- 
ment of  damages  as  if  death  had  not  result- 
ed, and  the  action  bad  been  brought  by  the 
Injured  party  himself;  and  hince  damages 
to  the  widow  or  next  of  kin  In  their  own 
right  are  not  to  be  considered." 

The  next  case  was  Railroad  v.  Conley,  10 
Lea,  531,  534,  which  was  decided  at  the 
December  term,  1882.  In  this  case  the  court 
said:  "In  giving  Instruction  as  to  the  meas- 
ure of  damages  the  court  told  the  jury  that 
they  might  estimate  what  the  life  of  the 
deceased  was  worth  to  his  widow  and  chil- 
dren in  a  pecuniary  sense,  and  might  also 
consider  tbe  loss  of  his  assistance  in  main- 
taining the  family,  educating  and  taking  care 
of  the  children,  and  allow  such  sum  In  their 


Next  in  the  order  of  time  comes  tbe  act  of 
March  26,  1883,  behig  chapter  186,  p.  259.  of 
the  Acts  of  that  year.  Tbe  statute  reads  as 
follows: 

"A  bill,  to  be  entitled  an  act  to  define  the 
measure  of  damages  recoverable  in  caae  of 
the  death  of  a  person  caused  by  the 
wrongful  act,  fault,  or  omissions  of  otbers. 
"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that 
when  a  person's  death  is  caused  by  the 
wrongful  act,  fault  or  omission  of  another, 
and  suit  Is  brought  for  damages  as  pro- 
vided for  by  sections  2291  and  2292  of  the 
Code  of  Tennessee,  and  as  provided  for  by 
the  act  approved  December  14,  1871,  chapter 
78,  entitled,  'An  act  to  amend  sections  2291. 
2292,  of  the  Code  of  Tennessee,'  tbe  party 
suing  shall,  If  entitled  to  damages,  have  tbe 
right  to  recover  damages  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses  resulting  to  the  deceased  from  the 
personal  Injuries,  and.  also  tbe  damages  re- 
sulting to  the  parties  for  whose  use  and  bene- 
fit the  right  of  action  survives  from  tbe  deatb 
consequent  upon  the  injuries  received. 

"Sec.  2.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  Its  passage,  tbe 
public  welfare  requiring  It". 

There  were  several  cases  decided  by  the 
court,  and  opinions  published  in  them,  after 
this  act  was  passed,  but  in  which  It  appear- 
ed that  the  injuries  were  inflicted  prior  to 
this  statute,  and  consequently  the  measure 
of  damages  applied,  assuming  them  to  be 
really  different,  was  that  one  which  was 
established  in  Railroad  v.  Srdlth,  9  Lea,  685. 
and  other  cases  on  that  list  These  subse- 
quent cases  were  Railroad  t.  Pounds,  11  Lea, 
127,  RaUroad  y.  Ourley.  12  Lea,  46.  and  Rail- 
road V.  Gower,  85  Tenn.  405,  3  S.  W.  8St. 
Those  cases  need  not  be  more  particularly 
mentioned  at  this  time. 

The  first  reported  case  decided  under  the 
statute  was  Railroad  Company  v.  Stacker,  86 
Tenn.  343,  6  S.  W.  737,  6  Am.  St  Rep.  840,  de- 
cided at  the  December  term,  1887.  It  appeared 
that  the  deceased  was  injured  on  the  19th  of 
April,  1883,  from  which  Injuries  he  subse- 
quently died.  It  also  appeared  that  he  was 
67  years  old,  and  was  a  paralytic.  The  jury 
rendered  a  verdict  for  $12,000  damages,  and 
the  railway  company  appealed.  The  chief 
question  discussed  was  whether  the  verdict 
was  so  large  as  to  evince  passion  and  preju- 
dice, in  view  of  the  feeble  condition  and  small 
earning  capacity  of  the  deceased  at  tbe  time 
he  was  Injured;  and  it  was  bo  htiA.  In 
deciding  this  question,  after  stating  that  both 
the  negligence  of  the  railway  company  and 
of  the  deceased  should  be  considered  In  esti- 
mating the  amount,  the  court  speakin; 
through   Snodgrass,   J.,  said:     "In    tbe  ad- 


are  sometimes  called  'cold  calculations,'  be- 
cause tbey  require  a  dispassionate  estimate 
of  the  real  conditions  and  expectations  of  life 
at  the  time  of  the  injury.  By  whatever  term, 
however,  tliey  may  be  designated,  they  are 
lust,  and.  so  far  as  It  is  practicable  to  do  so 
In  so  delicate  and  difficult  a  question,  are  In- 
tended to  arrive  at  Justice.  The  age,  condi- 
tion, capacity  of  earning  money,  and  expecta- 
tion of  life,  are  all  to  be  considered;  and  not 
only  considered,  but  given  due  weight  in  ar- 
riving at  what  Is  a  fair  and  Just  result." 

The  next  case  was  Railway  Company  v. 
Howard,  90  Tenn.  145,  19  S.  W.  116,  decided 
at  the  April  term,  1891.  This  case,  however, 
contains  nothing  concerning  the  special  meas- 
ure of  damages  provided  by  the  act  of  1883. 
It  merely  restates  the  rule  that  it  Is  com- 
petent to  show  the  ability  and  capacity  to 
labor  of  the  deceased,  as  well  as  his  skill  in 
any  particular  art  or  profession,  in  order  to 
show  bis  earning  capacity,  with  the  qualifl- 
catlon  tbat  his  earnings  for  any  special  year 
could  not  be  shown. 

The  next  case  was  Loague  v.  Railroad,  91 
Tenn.  458,  19  S.  W.  430,  decided  at  the  April 
term,  1892.  In  the  opinion  In  that  case  the 
court,  speaking  through  Lurton,  J.,  said  of 
the  act  of  1883:  "This  act  in  no  way  changes 
the  mode  of  suing.  The  suit  must  still  be 
prosecuted  by  the  widow,  or  the  children  if 
there  Is  no  widow,  or  by  the  personal  repre- 
sentative of  the  deceased.  It  does  not  confer 
upon  the  widow  any  independent  right  to 
sue  exclusively  for  the  damages  resulting 
to  herself  or  the  children.  One  action  is  giv- 
en. In  it  all  the  damages  resulting  either  to 
the  deceased  or  to  those  for  whose  benefit 
the  action  may  be  prosecuted  are  to  be  recov- 
ered. The  only  effect  of  the  act  is  to  en- 
large the  right  of  the  person  suing  so  as  to 
permit  the  recovery  of  the  damages  peculiar 
to  the  widow  and  children,  together  with  the 
damages  which  the  deceased  might  have  re- 
covered for  his  own  benefit,  and  on  account 
of  bis  own  suffering  and  loss.  •  •  •  The 
right  of  action  is  still  the  right  of  the  deceas- 
ed, although  the  recovery  may  include  as  an 
element  such  damages  as  were  sustained  by 
the  persons  to  whom  the  statute  gives  the 
recovery."  This  was  said  In  determining 
the  question  whether  the  widow's  right  of  ac- 
tion could  be  revived  In  the  name  of  her  per- 
sonal representative  when  she  died  pending 
the  suit  which  she  had  Instituted  to  recover 
damages  for  the  death  of  her  husband. 

The  next  case  was  Railroad  v.  Spence,  93 
Tenn.  173,  23  8.  W.  211,  42  Am.  St.  Rep.  907, 
decided  at  the  April  term,  1893.  In  that  case 
it  appeared  that  the  deceased  was  killed  In 
a  collision  on  the  line  of  the  railway  com- 
pany. Upon  the  subject  of  the  measure  of 
damages  the  court,  speaking  through  McAl- 
Ister,  J.,  said:   "The  next  assignment  of  er- 


llfe  of  the  deceased,  and  see  what  amount  be 
was  able  to  and  was  earning  at  and  before 
his  death,  and  from  all  the  proof  •  •  • 
decide  what  he  would  have  earned  during 
this  expectancy  of  life  from  the  time  of  his 
death,  and  then  allow  her  such  sum  as  would 
reasonably  compensate  her  for  the  loss  of 
what  he  would  have  earned  during  that  ex- 
pectancy of  life  from  the  time  of  his  death.' 
This  charge  was  erroneous.  It  was  perfectly 
competent  for  the  plaintiff  to  prove  the  ex- 
pectancy of  life  of  the  deceased,  bis  capacity 
for  earning  money,  his  habits,  age,  and  con- 
dition. But  it  was  erroneous  for  the  court 
to  charge  that  they  must  'decide  what  he 
[the  deceased]  would  have  earned  during 
that  expectancy  of  life  from  the  time  of  his 
death,  and  then  allow  her  such  sum  as  would 
reasonably  compensate  her  for  the  loss  of 
what  he  would  have  earned  during  tbat  ex- 
pectancy of  life  from  the  time  of  his  death. 
The  asRessment  of  damages  in  actions  of  this 
character  does  not  admit  of  fixed  rules  and 
mathematical  precision,  but  Is  a  matter  left 
to  the  sound  discretion  of  the  Jury.  The 
courts  refuse  to  lay  down  any  'cast-Iron  rules 
or  mathematical  formulae  by  which  such 
damages  are  to  be  ciphered  out  by  Juries. 
It  Is  the  duty  of  the  court  to  point  out  the 
different  elements  proper  to  be  considered  in 
the  assessment  of  damages,  but  it  Is  erro- 
neous to  give  the  Jury  a  rule  by  which  to 
figure  out  the  damag^es  as  they  would  a  math- 
ematical problem  In'cases  like  this,  when  the 
future  earnings  of  the  deceased  and  bis  ex- 
pectation of  life  are  mere  probabilities. 
•  •  •  The  amount  the  deceased  would 
have  earned  during  his  expectation  of  life 
was  purely  a  matter  of  speculation,  and  his 
expectation  of  life  was  a  mere  probability. 
This  fnstructlon  Ignores  the  fact  that  plaln- 
tifTs  Intestate  was  engaged  In  a  most  haz- 
ardous occupation,  and  tbat  his  expectation 
of  life  while  it  was  exposed  to  the  perils  of 
railroad  service  was  more  precarious  than  If 
he  had  been  engaged  in  some  less  dangerous 
employment.  The  wages  he  would  have 
earned  were  contingent  upon  bis  enjoyment 
of  this  precarious  expectation  of  life,  upon 
the  constancy  of  his  employment,  and  upon 
the  performance  of  his  duties  with  regularity 
and  satisfaction  to  bis  employer.  The  ob- 
jection to  the  charge  is  that  both  tbe  elements 
of  damages  are  treated  as  assured  facts,  and 
the  Jury  were  invited  to  calculate  the  dam- 
ages by  this  uncertain  standard,  instead  of 
leaving  the  assessment  of  the  damages  to 
tbeir  sound  discretion,  upon  a  consideration 
of  all  tbe  elements  of  damages  admitted  as 
evidence." 

Tbe  next  case  was  Bamberger  v.  Citizens' 
Street  Railway,  95  Tenn.  18,  3o,  36,  31  S.  W. 
163,  28  L.  R.  A.  486,  49  Am.  St.  Rep.  909,  de- 
cided at  the  April  term,  1895.    In  tbat  case 


the  conrt  said,  speaking  through  WUkea,  3.: 
"In  the  unreported  case  of  Andrews  v.  L.  & 
N.  R.  R.  Go.  (decided  by  the  court  at  the  De- 
cember term,  1893,  at  Nashville)  It  was  held 
that  the  elements  of  damages  recoverable  un- 
der section  3134  [Act  1883]  embraced  not 
only  all  that  the  administrator  might  be  enti- 
tled to  recover,  but  also  all  that  might  be  re- 
covered by  the  father  In  bis  own  right;  and, 
a  recovery  having  been  had  as  administrator, 
It  was  a  bar  to  any  further  action  by  the 
father  la  his  own  right  for  loss  of  his  son's 
services.  It  Is  said  the  right  to  recover  by 
the  administrator  Is  the  same  right  that  the 
deceased  had  if  he  had  lived;  but  this  Is 
not  (construing  the  statutes  together)  strict- 
ly accurate,  for  the  right  Is  not  only  as  ad- 
ministrator, but  as  father,  and  the  damages 
are  given  In  view  of  both  aspects  of  the  case, 
and  embrace  both  rights.  The  right  Is  not 
strictly  a  descendible  or  heritable  right,  but 
one  arising  out  of  the  special  statute,  and  as 
to  Its  scope  Is  governed  by  the  statute." 
That  suit  was  an  action  for  personal  injuries 
resulting  in  the  death  of  Samuel  Bamberger, 
a  child  about  three  years  of  age.  The  suit 
was  brought  by  the  father  of  the  child  or 
next  of  kin  of  the  deceased.  There  was  a 
verdict— also  Judgment— in  the  court  below 
In  favor  of  the  defendant  company.  There 
was  evidence  tending  to  show  that  the  father 
bad  been  negligent  in  the  care  of  the  child, 
and  that  the  Injury  had  been  occasioned 
thereby.  Speaking  to  this  phase  of  the  case, 
the  court  said:  "The  underlying  principle  of 
the  whole  matter  is  that  no  one  shall  profit 
by  his  own  negligence,  and  to  allow  the  fa- 
rther, who  has  been  guilty  of  negligence,  to 
recover,  notwithstanding  that  negligence, 
when  he  brings  the  suit  as  administrator,  al- 
though he  could  not  do  so  in  his  own  right, 
would  be  to  defeat  this  underlying  principle 
by  a  mere  change  of  form,  when  the  entire 
recovery  in  either  event  goes  to  him  alone. 
Upon  principle  we  think  that,  no  matter' how 
the  suit  Is  brought,  whether  as  administra- 
tor or  as  father,  it  can  be  defeated  by  the 
father's  contributory  negligence  when  he  Is 
sole  benefldnry." 

The  next  case  was  Holston  v.  Coal  &  Iron 
Co.,  95  Tenn.  521,  32  S.  W.  486,  decided  at 
the  September  term,  1895.  This  case,  how- 
ever, merely  decided  a  point  of  practice  In 
connection  with  the  class  of  cases  we  have 
before  us,  and  we  need  not  note  it  further. 

The  next  case  was  Railroad  y.  Johnson,  97 
Tenn.  667,  87  S.  W.  557,  34  L.  R.  A.  442,  de- 
cided at  the  September  term,  1896.  That  was 
a  suit  instituted  by  the  administrator  of  Mrs. 
Johnson  to  recover  damages  for  the  alleged 
wrongful  killing  of  the  Intestate  by  the  rail- 
way company.  The  point  decided  was  that 
the  right  of  action  which  the  husband  and 
wife  had  at  common  law  for  an  Injury  to  the 
wife  survived,  under  Code,  {  2291,  to  the 
husband,  and  that  he  took  the  recovery  Juri 
marltl.  to  the  exclusion  of  the  next  of  kin, 
and  that,  therefore,  the  child  of  the  deceased 


wife  and  mother  took  no  part  of  the  Jadg- 
ment.  Speaking  of  the  measure  of  damages 
under  the  act  of  1883,  the  present  chief  Jus- 
tice said:  "It  Is  evident  that  the  passage  of 
this  act  was  not  to  create  a  new  class  of 
beneficiaries,  but  to  extend  the  scope  of  re- 
covery by  allowing  not  only  damages  which 
the  deceased  might  have  recovered  for  bis  or 
her  own  benefit,  but  also  such  aa  resulted 
from  the  death  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  sarTlved. 
With  this  single  modification,  it  left  tbe  law 
of  this  state,  so  far  as  the  rights  of  tbe  sur- 
viving husband  in  such  cases  are  concerned, 
as  was  announced  in  Trafford  y.  Adams  Ex- 
press Co." 

The  next  case  was  Railroad  v.  Wyrlck,  99 
Tenn.  500,  42  S.  W.  434,  decided  at  tbe  Sep- 
tember term,  1887.  That  was  an  action 
brought  by  a  widow  for  the  negligent  killing 
of  her  husband.  In  that  case  It  appeared 
that  the  circuit  Judge  had  charged  tbe  Jury 
"that  they  could  look  to  the  mental  and 
physical  suffering  of  the  plaintiff  [widow]  in 
connection  with  tbe  loss  of  her  husband." 
After  quoting  the  act  of  1883,  and  noting 
tliat  the  statute  expressly  authorized  a  re- 
covery for  the  mental  and  physical  snfferlng 
endured  by  the  deceased,  and  that,  without 
enumerating  any  special  elements,  it  allowed 
a  recovery  for  the  damages  resulting  to  tbe 
parties  for  whose  use  and  benefit  the  right 
of  action  survives,  the  court,  speaking 
through  McAUster,  J.,  said:  "The  question 
then  presented  for  adjudication  is  whether 
the  word  'damages,'  used  In  this  statute,  was 
Intended  to  embrace  the  mental  and  pbyslcal 
suffering  resulting  to  the  widow  or  next  of 
kin.  The  act  of  1883  Is  almost  a  literal 
transcript  of  the  rule  for  the  admeasurement 
of  damages  laid  down  In  the  case  of  Nash- 
ville &  Chattanooga  Railroad  Go.  y.  Nancy 
Prince,  2  Heisk.  686.  *  *  *  In  tbe  case 
of  Nashville  &  Chattanooga  Railroad  Co.  v. 
Mary  Stevens,  Adm.,  9  Helsk.  12,  decided  In 
1871,  It  appeared  that  the  trial  Judge  bad  In- 
structed the  Jury  that  they  might  allow  dam- 
ages for  the  shock  to  the  feelings  of  the 
wife  and  children  resulting  from  the  sadden 
death  of  the  deceased.'  Judge  McFarland. 
in  reviewing  the  Prince  Case,  said,  vis.: 
'The  result  of  the  decision  was  to  make  our 
statute  (Shannon's  Code,  S  4025)  involve.  In 
addition  to  the  damages  for  tbe  suffering  of 
deceased,  his  loss  of  time,  etc.,  had  be  lived; 
also  the  i>ecunlary  loss  bis  death  caused  to 
his  widow  and  children  or  next  of  kin;  and 
In  this  latter  respect  the  subject-matter  of 
damages  is  similar  to  the  statutes  of  New 
York  and  Pennsylvania,  and,  as  we  have 
seen,  they  are  confined  to  pecuniary  dam- 
ages, and  do  not  allow  damages  for  tbe  grief 
of  the  widow  and  children.  We  think  this 
is  safest.  In  fact,  as  remarked  by  counsel, 
"it  is  somewhat  incongruous  to  undertake  to 
give  compensation  to  the  widow  for  her 
grief."  We  do  not  see  how  we  could  extend 
our  statutes  further  than  the  New  Tork  and 
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Prince  Case  was  re-enacted  by  the  act  of 
1883,  it  waa  adopted  as  it  was  understood 
and  interpreted  hy  the  courts,  and  was  not 
Intended  further  to  enlarge  the  elements  of 
damages.  The  damages  allowed  to  the  wid- 
o'w  and  next  of  kin,  resulting  to  them,  laid 
do'wn  in  the  Prince  Case,  was  construed  by 
this  court  in  the  Stevens  Case  to  mean  pe- 
cuniary loss,  and  not  damages  on  account  of 
grief  and  mental  suffering  of  the  widow  and 
next  of  kin.  This  construction,  we  think,  is 
In  accord  with  the  great  weight  of  authority 
on  the  subject.  •  •  •  Under  our  act  of 
1883  damages  for  the  mental  and  physical 
suffering,  loss  of  time,  etc.,  of  the  deceased 
are  also  recoverable,  and  are  superadded  to 
the  pecuniary  damages  sustained  by  the  wid- 
ow or  next  of  Un." 

The  next  case  was  Whaley  y.  Catlett,  103 
Tenn.  347,  53  S.  W.  131,  decided  at  the  Sep- 
tember term,  1899.     In  that  case  the  ques- 
tion for  determination  was  when  the  statute 
of  limitations  would  begin  to  mn.    In  decid- 
ing this  question  the  court  took  Into  consid- 
eration all  of  the  sections  of  the  Code  which 
we  have  above  referred  to,  and  also  the  act 
of   1S83,   and,   speaking  through  Wilkes,  J., 
said:      "We  are  of  opinion  that  a   careful 
reading  of  the  statutes  can  lead  to  no  other 
conclusion  than  that  they  provide  alone  for 
the  continued  existence  and  passing  of  the 
right  of  action  of  the  deceased,  and  not  for 
any  new  and  Independent  cause  of  action  in 
his  widow,  children,  or  next  of  kin.    •    •    • 
It  Is  atone  by  virtue  of  these  statutes  that 
a  right  of  action  exists  in  the  widow,  chil- 
dren, or  next  of  kin  at  all  for  the  unlawful 
killing  of  the  deceased,  and  this  right  exists 
under  the  statute,  not  because  It  arises  di- 
rectly  to  those  in  their  own  right,  but  he- 
cause  it  passes  to  them  In  right  of  the  de- 
ceased."    Keferring  to  a  former  case  (Rail- 
road T.  Pounds,  11  Lea,  129,  130),  in  which 
the  act  of  1883  had  been  spoken  of  as  giv- 
ing a  new  cause  of  action,  Judge  Wilkes  pro- 
ceeds:    "The  learned  Judge  used  an  inapt 
expression  in  speaking  of  it  as  a  new  cause 
of  action,  and  the  real  holding  was  that  the 
parties  suing  were  not  entitled  to  the  new 
and  enlarged  measure  of  damages  provided 
by  that  act  for  a  cause  which  arose  before 
the  act."     It  was  accordingly  held  that  the 
statute  of  limitations  under  the  act  of  1883, 
as  well  as  under  the  former  acts,  began  to 
run  from  the  date  of  the  Infliction  of  the  In- 
Jury  upon   the  person  for  whose  death  the 
suit  was  brought. 

The  next  case  was  Railway  v.  Davis,  104 
Tenn.  442,  68  S.  W.  296,  decided  at  the  April 
term,  1900.  This  was  an  action  brought  by 
t  widow  for  the  killing  of  her  husband.  The 
suit  was  brought  by  the  widow  for  her  own 
use,  and  the  children  were  not  mentioned  In 


resuiiea  i.o  uer  or  loe  cuuoren,  lor  wnose  use 
and  benefit  the  action  was  brought  Upon 
objection  to  this  portion  of  the  charge,  the 
court,  speaking  through  McAlIster,  J.,  said: 
"It  Is  Insisted  that,  as  the  declaration  makes 
no  mention  of  the  children,  and  the  suit  was 
brought  solely  for  the  widow,  evidence  of 
the  number  of  children  was  improperly  ad- 
mitted, and  that  the  court  erred  In  instruct- 
ing the  Jury  that  the  plaUitifC  could  recover 
such  damages  as  resulted  to  her  or  the  chil- 
dren. There  was  no  error  In  the  action  of 
the  conrt.  In  Collins  y.  East  Tennessee, 
Virginia  &  Georgia  Railway  Co.,  9  Heisk. 
641,  It  was  held,  ylz.:  'In  any  case  where 
there  are  children,  when  the  action  is  brought 
under  the  Code,  either  by  the  widow  or  the 
administrator,  the  children  are  not  necessary 
parties.  The  recovery  inures  to  the  benefit 
of  the  widow  and  children,  and  will  be  dis- 
tributed as  personal  property.'  The  court  in 
that  case  also  said,  viz.:  'It  is  further  in- 
sisted that  there  is  error  In  the  charge  of  the 
court  to  the  effect  that  in  this  action  the  Jury 
could  award  damages  to  the  children  as  well 
as  the  widow  when  the  declaration  is  only  on 
behalf  of  the  widow.  It  will  be  seen  from 
the  Code  that  the  law  Itself  gives  direction 
to  the  recovery  in  such  cases.  The  widow 
and  children  are  the  beneficiaries  of  the  ac- 
tloa'  In  Sample  y.  Smith,  1  Tenn.  Cas.  284, 
it  was  held,  viz.:  'It  was  not  essential  that 
the  names  of  the  children  for  whose  use  the 
action  was  brought  should  have  been  set 
forth.  The  law  determines  who  are  to  be 
entitled  to  the  benefit  of  the  recovery.'  In 
the  case  of  Splro  v.  Felton  (C.  0.)  73  Fed.  91, 
It  was  held,  viz.:  In  an  action  for  damages 
for  an  injury  causing  death,  brought  for  the 
benefit  of  the  widow  or  next  of  kin  of  the  de- 
ceased, evidence  of  the  number  and  ages  of 
the  children  of  the  deceased  is  competent.' 
Those  authorities  are  conclusive  of  this  ques- 
tion, and  It  results  that  the  Judgment  must 
be  affirmed." 

The  next  case  was  Daniel  y.  Coal  Co.,  106 
Tenn.  470,  58  S.  W.  859,  decided  at  the  Sep- 
tember term,  1900.  In  that  case  the  question 
was,  when  a  damage  suit  had  been  brought 
by  the  injured  person,  and  he  died  pending 
the  suit,  whether  it  could  be  subsequently 
prosecuted  without  revivor.  In  disposing  of 
this  question  the  court,  speaking  through 
Caldwell,  J.,  said:  "Death  from  wrongful 
act  and  existence  of  widow  or  next  of  kin  are 
the  two  controlling  facts;  and  they  must  co- 
exist in  every  Instance.  When  either  of 
them  is  lacking,  no  one  of  these  statutory 
provisions  is  applicable.  If  the  person  wrong- 
fully injured  by  another  commences  his  suit 
for  damages  while  living,  he  does  so  under 
the  general  law;  and,  If  he  dies  from  the  in- 
Jury  sued  for  before  Judgment,  leaving  a 
widow  or  next  of  kin,  hla  suit  survives,  and 


and  existence  of  designated  beneficiary— be 
wanting,  that  provision  does  not  authorize  the 
prosecution  of  a  deceased  plaintiff's  suit 
without  Tevlvor;  nor,  indeed,  does  it  author- 
ize the  reylvor  of  such  a  suit." 

The  next  case  was  Freeman  y.  Railroad, 
107  Tenn.  840,  04  S.  W.  1.  decided  at  the 
April  term,  1001.  This  was  an  action  for 
damages  for  personal  injury  resulting  in  the 
immediate  death  of  one  B.  T.  Robertson.  It 
was  brought  by  the  administrator  for  the 
benefit  of  the  next  of  kin  of  the  deceased, 
who  were  stated  to  be  his  mother,  one  broth- 
er, and  sister.  The  declaration  averred  that 
the  deceased  left  no  widow  or  children  or 
father  surviving  blm,  but  left  a  mother, 
brother,  and  sister.  The  contention  was 
made  in  the  court  below  and  in  this  court 
that  tbe  mother  was  the  next  of  kin  to  the 
defendant,  and  that  It  was  error  to  allow  the 
plaintiff  to  show  that  deceased  had  a  brother 
and  sister,  as  they  could  have  no  interest  in 
the  recovery,  and  that  tbe  fact  that  there 
was  a  brother  and  sister  induced  the  Jury  to 
give  greater  damages  than  they  otherwise 
would  have  given.  Ui>on  this  subject  the 
court,  speaking  through  Wilkes,  J.,  said: 
"We  think  that  tbe  conclusion  is  hardly  war- 
ranted upon  any  reasonable  hypothesis,  and 
we  cannot  see  that  the  fact  would  have  at 
all  increased  the  amount  of  damages  award- 
ed, and  -such  assumption  is  not  well  ground- 
ed. The  action  In  the  case  is  based  on  tbe 
provisions  of  the  statute  (Shannon's  Code,  §S 
4025-1029).  These  sections  prescribe  tbe  per- 
sons for  whose  benefit  the  action  may  be 
brought,  and,  in  substance,  that  tbe  right  of 
action  vests,  primarily  in  the' widow,  next  in 
the  children,  or  in  the  personal  representative 
for  the  benefit  of  the  widow  or  next  of  kin. 
It  has  been  held  that.  If  no  widow  or  children 
survive,  then  the  right  of  action  belongs  to 
the  father,  or  to  the  personal  representative 
for  the  use  and  benefit  of  the  father  or  next 
of  kin.  Railroad  v.  Bean,  94  Tenn.  395,  306, 
'  29  S.  W.  370.  The  Judge  was  of  opinion 
these  sections  of  the  Code  should  be  con- 
strued In  connection  with  and  in  the  light  of 
the  statutes  relating  to  the  distribution  of  es- 
tates. Subsection  5  of  section  4172  provides 
that  in  tbe  distribntlon  of  personal  estates, 
If  there  Is  no  father,  the  property  shall  go  to 
the  mother  and  brothers  and  staters,  or  the 
children  of  such  brothers  and  sisters  repre- 
senting them,  equally,  the  mother  taking  an 
equal  share  with  each  brother  and  sister.' 
We  think  this  Is  the  proper  view  of  the  stat- 
utes. The  recovery,  when  realized,  becomes 
personal  property,  and  follows  the  usual 
course  of  distribution  of  personalty.  Loague 
V.  Railroad,  01  Tenn.  461,  19  S.  W.  430;  Rail- 
road V.  Bean,  94  Tenn.  388,  29  S.  W.  370. 
The  parties  who  are  entitled  to  take  under 


It  is  said  that  the  court  should  have  charged 
the  Jury  that  the  mother  and  brother  and  sis- 
ter of  tbe  deceased  were  not  entitled  to  tbe 
wages  of  deceased  as  a  matter  of  la'w.  and 
that  they  were  not  dependent  uimn  blm  in 
a  legal  sense.  It  is  only  necessary  to  say 
that  no  such  claim  was  made  in  tbe  declara- 
tion, and  damages  were  not  sought  npon  this 
ground.  Evidence  was  Introduced  to  sbow 
the  earning  capacity  of  the  deceased,  and. 
without  any  objection,  it  was  shown  that  be 
supported  bis  mother,  and  the  witnesses  were 
cross-examined  upon  this  point,  and  no  ex- 
ceptions were  made  to  the  evidence.  The 
damages  recoverable  in  such  cases  are  tbc<^ 
which  the  deceased  would  have  been  entitleJ 
to  bad  he  survived,  as  well  as  those  which 
the  parties  suing  would  have  been  entitled  to 
in  their  own  right.  It  does  not  appear  that 
anything  more  was  allowed  than  would  have 
been  recoverable  In  right  of  the  deceased,  and 
tbe  recovery  is  amall  compared  to  tbe  tnjurx 
done,  and  the  reckless  manner  In  which  it 
was  done.  We  think  the  general  charge  suffi- 
ciently instructed  the  Jury  that  they  could 
give  no  damages  for  tbe  physical  suffering,  or 
mental  anguish  of  the  next  of  kin.  It  was 
not  Insisted  that  damages  could  be  awarded 
for  this,  and  there  is  no  evidence  that  It  was 
taken  into  consideration  by  the  Jury." 

The  next  case  was  Railway  v.  Bents.  IftS 
Tenn.  670,  69  S.  W.  817.  decided  at  the  April 
term,  1902.  This  action  was  brought  by  the 
widow  of  one  Edward  Bentz  to  recover  dam- 
ages for  his  death,  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant  com- 
pany. An  assignment  of  error  was  filed  np- 
on  the  following  paragraph  of  the  trial 
Judge's  charge:  "You  also  look  to  the  loss  of 
the  aid— I  don't  mean  pecuniary  aid,  but  the 
aid  of  advice  and  counsel— that  the  plaintiff. 
Mrs.  Bentz,  has  sustained  by  virtue  of  his 
death,  and  also  look  to  the  loss  of  comfort 
and  enjoyment  of  hla  society.  Now,  these 
arc  the  elements  of  damages  to  be  considered 
by  the  Jury  In  determining  what  amount  of 
damages  to  allow  ber,  if  yon  find  in  favor  of 
the  plaintiff."  Reviewing  this  instmctlon. 
tbe  court,  speaking  through  the  present  chipf 
Justice,  said:  "We  think  this  error  is  well 
assigned.  In  R.  R.  v.  Wyrlck,  99  Tenn.  5(0, 
42  S.  W.  434.  it  was  said  that  under  chapter 
186,  p.  259,  of  the  Acts  of  1883,  which  pro- 
vided for  a  recovery  of  damages  resulting  to 
the  parties  for  whose  use  and  benefit  tbe 
right  of  action  survived  from  the  death  con- 
sequent upon  the  Injuries  received,  the  widow 
could  only  recover  her  pecuniary  loss  on  the 
death  of  her  husband,  and  that  case  was  re- 
versed because  the  trial  Judge  had  said  to  tbe 
Jury  upon  the  measure  of  damages  that  they 
could  look  to  tbe  mental  and  physical  suffer- 
ing of  tbe  surviving  widow.'    The  court  then 


In  fixing  the  amount  of  the  Burvivor's  per- 
sonal loss.  In  the  present  case  the  learned 
-trial  judge— evidently  by  an  Inadvertence- 
excluded  from  the  Jury  all  consideration  of 
the  widow's  pecuniary  loss,  and  told  them  'to 
look  to  the  loss  of  comfort  and  enjoyment 
sustained  by  her  from  the  negligent,  fatal  in- 
Jury  (if  such  it  was)  to  her  husband.'  For 
this  error  the  Judgment  was  reversed." 

The  foregoing  are  all  the  decisions  of  this 
court  upon  the  sections  of  the  Code  referred 
to   and  upon   chapter   186  of   the  Acts  of 
1883  which  In  any  wise  throw  light  upon  the 
measure  of  damages  applicable  to  this  class 
of  casea     We  have  Introduced  Into  the  in- 
Quiry  some  cases  which,  perhaps,  have  only 
a    remote  bearing,   and   so,    It   may   be,    we 
bave  extended  our  references  beyond  those 
which  were  really  necessary  to  elucidate  the 
subject.    Still  we  think  even  these  authorities 
-will  be  found  useful  in  presenting  a  full  and 
complete  vie-iv  of  the  law  upon  the  subject 
as    administered    in    this   court      Regarding 
tliese  cases  all  together  in  one  comprehensive 
view,  from  the  earliest  to  the  latest,  a  strik- 
ing fact  appears,  viz.  that  In  all  of  them  only 
one   right  of   action   Is   recognized— that  of 
the  deceased— and  that  they  all,  so  far  as 
tbcy  speak  to  the  subject  at  all,  deny  that 
auv  Independent  right  of  action  exists  In  the 
widow,  the  children,  or  the  next  of  kin.    In. 
no    cas''  is  the  point  more  strongly  stated 
than  In  one  of  the  latest— Whaley  v.  Catlett 
In  that  case  it  is  said:    "The  statute  provides 
alone  for  the  continued  existence  and  passing 
of  the  right  of  action  of  the  deceased,  and  not 
for  any  new,  independent,  cause  of  action,  in 
bis  widow,  children,  or  next  of  kin.    •    •    • 
It  Is  alone  by  virtue  of  these  statutes  that  a 
right  of  action  exists  in  the  widow,  children, 
or  next  of  kin  at  all  for  the  unlawful  killing 
of  tbe  deceased,  and  this  right  exists  under 
the  statute  not  because  it  arises  directly  to 
tbem  in  their  own  right,  but  because  It  passes 
to  tbem  In  right  of  the  deceased."    103  Tenn. 
347,  63  S.  W.  131.    Again,  in  another  late  case 
occiirs  the  following:     "The  right  of  action 
Is  still  the  right  of  the  deceased,  although  the 
recovery   may   include  as   an    element   such 
damages  as  were  sustained  by  the  persons  to 
whom    the    statute    gives     the     recovery." 
Loagne  v.  Railroad,  91  Tenn.  458,  19  S.  W. 
430.     These  other  authorities  also  recognize 
the  fact  that,  although  the  action  is  a  single 
one,  two  kinds  or  classes  of  damages  are 
comprised  in  them.    This  point  Is  aptly  and 
briefly  set  forth  by  McAlIster,  J.,  In  a  recent 
case   as   follows:     "Under   our  act   of   1883 
damages  for  tbe  mental  and  physical  suffer- 
ing, loss  of  time,  etc.,  of  the  deceased,  are 
also  recoverable,  and  are  superadded  to  tbe 
pecuniary  dam.iges  sustained  by  tbe  widow 
or  next  of  kin."     Railroad  v.  Wyrick,   99 
Tenn,  500,  Bll,  42  &  W.  434. 
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First,  damages  purely  for  the  injury  to  the 
deceased  himself;  second,  the  incidental 
damages  suffered  by  his  widow  and  children, 
or  next  of  kin,  from  his  death.  In  the  first 
class  are  embraced  damages  for  the  mental 
and  physical  suffering,  loss  of  time,  and 
necessary  expenses  resulting  to  tbe  deceased 
from  the  personal  Injuries.  In  the  second 
class  Is  embraced  the  pecuniary  value  of  the 
life  of  the  deceased  (Railroad  v.  Wyrick, 
09  Tenn.  500,  508,  511,  42  8.  W.  434;  Collins 
T.  Railroad,  9  Helsk.  851;  Railroad  v. 
Stevens,  Id.  12,  14,  15,  17,  18),  to  be  deter- 
mined upon  a  consideration  of  his  expectancy 
of  life,  his  age,  condition  of  health  and 
strength  (Railroad  v.  Spence,  93  Tenn.  173, 
188,  180,  23  S.  W.  211,  42  Am.  St.  Rep.  907; 
Railroad  v.  Stacker,  86  Tenn.  343,  352,  353, 
6  S.  W.  737,  6  Am.  St.  Rep.  810),  capacity 
for  labor,  and  for  earning  money  through 
skill  in  any  art,  trade,  profession,  occupa- 
tion, or  business  (Railway  Company  v.  How- 
ard, 90  Tenn.  144,  19  S.  W.  110;  Bridge  Co. 
V.  Barnes,  08  Tenn.  601,  39  S.  W.  714;  Rail- 
road V.  White,  5  Lea,  540),  and  his  personal 
habits  as  to  sobriety  and  industry  (Railroad 
▼.  Prince,  2  Helsk.  580);  all  modified,  how- 
ever, by  the  fact  that  the  expectation  of  life 
Is  at  most  only  a  probability,  based  upon 
experience,  and  also  by  the  fact  that  the  earn- 
ings of  the  same  individual  are  not  always 
uniform  (Railroad  v.  Spence.  93  Tenn.  173, 
188,  189,  23  S.  W.  211,  42  Am.  St.  Rep.  907). 
All  of  these  elements  are  to  be  taken  into 
consideration  by  the  Jury,  and,  after  weighing 
them  all,  they  should  assess  such  amount 
of  damages  as  may  be  sufilcleut  to  compen- 
sate for  the  loss  of  the  life  whose  value  they 
are  attempting  to  estimate.  In  cases  where 
there  is  contributory  negligence  they  should 
make  proper  deductions  for  this,  and  in  cases 
where  the  negligence  of  the  person  that  in- 
flicted the  injury  is  gross  or  wanton  they 
should  make  proper  additions  by  way  of  add- 
ing punitive  damages.  Railroad  v.  Stacker, 
86  Tenn.  343.  352,  6  S.  W.  737,  6  Am.  St. 
Rep.  840;  Railroad  v.  Wallace,  90  Tenn.  54, 
15  S.  W.  921;  Railroad  v.  Fleming,  14  Lea, 
137;  Railroad  v.  Guinan,  11  Lea,  98.  47  Am. 
Rep.  279.  No  rules  more  exact  than  these 
can  be  formulated.  At  last  it  is  a  matter 
dependent  most  largely  upon  the  Judlgment  of 
the  Jury,  and  their  sound  discretion,  after 
carefully,  honestly,  and  fairly  considering  all 
of  the  various  elements  that  enter  Into  the 
question. 

In  some  of  the  cases  referred  to  (notably 
the  case  which  first  made  the  suggestion— Col- 
lins v.  Railroad)  It  is  said  that  damages 
belonging  to  what  has  Just  been  denominated 
tbe  "second  class,"  are  to  be  estimated  as  if 
the  deceased  were  himself  still  alive,  biit 
totally  disabled,  and  in  that  condition  suing 
for  such   Injury.     In  the  same  connection. 
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ho^rever,  It  la  said  tbat,  if  be  were  bo  alive, 
and  80  Injured,  he  would  be  nnable  to  give 
his  family  tbat  attention  and  care  wblcb  be 
could  otberwise  glye  to  tbem,  and  tbat  In 
this  manner  tbey  would  also  suffer  as  well  as 
be.  But  tbls  Is  merely  a  metbod  of  sbowlng 
bow  the  Injury  to  the  husband  and  fatber  has 
resulted  in  an  incidental  damage  to  the  wife 
and  children,  or  widow  and  children,  or  next 
of  kin;  illustrating  tbe  principle  above  re- 
ferred to  tbat  there  Is  only  one  cause  oC 
action— that  of  tbe  person  who  was  killed 
or  Injured— and  that  this  cause  of  action  is 
always  viewed  by  tbe  court  as  a  single  one 
Or  it  may  be  said  tbat  for  convenience  In 
estimating  damages,  and  in  order  to  separate 
in  tbe  mind  tbe  damages  for  tbe  deceased's 
pain  and  suffering,  mental  and  physical,  his 
loss  of  time,  and  necessary  expenses  attend- 
ant upon  tbe  injury  (those  damages  peculiarly 
personal  to  him),  from  tbe  incidental  dam- 
ages wblcb  tbe  widow  and  children  or  next 
of  kin  are  entitled  to  recover  because  of  tbe 
Incidental  injury  sustained  by  them,  it  Is 
held  tbat  tbe  latter  damages  are  to  be  as- 
sessed as  If  the  deceased  were  still  alive,  and 
totally  disabled.  For  practical  purposes, 
however,  it  is  unnecessary  that  tbis  sup- 
position abould  be  called  to  the  attention  of 
tbe  Jury,  or  considered  by  tbem  as  tbe  start- 
ing point  of  the  Inquiry,  or  at  any  stage  of  it 
It  Is  sufficient  that  the  pecuniary  value  of 
the  life  destroyed  may  be  ascertained,  as  far 
as  such  a  matter  can  be  ascertained  at  all.  In 
tbe  manner  and  according  to  tbe  rules  al- 
ready laid  down.  In  two  of  tbe  cases  re- 
ferred to  above  (Collins  v.  Railroad,  9  Heisk. 
841;  Railroad  v.  Davis,  104  Tenn.  442,  58 
S.  W.  296)  the  existence  of  children  of  the 
deceased  was  allowed  to  be  proven;  and  in 
another  (Freeman  v.  Railroad,  107  Tenn. 
340,  64  S.  W.  1)  tbe  existence  of  brothers  and 
sisters;  bat  not  in  either  case,  it  seems,  for 
tbe  purpose  of  enhancing  damages,  but  only 
for  tbe  purpose  of  showing  tbe  existence  of 
beneficiaries  provided  for  by  the  sections  of 
tbe  Code  and  tbe  act  of  1883— a  matter  al- 
ways proper.  Daniel  v.  CJoal  Co.,  105  Tenn. 
470,  58  S.  W.  859. 

The  foregoing,  we  think,  truly  presents  the 
result  of  all  of  our  cases  when  brought  to- 
gether In  one  general  view. 

It  is  Insisted,  however,  in  tbe  brief  filed  for 
defendant  in  error,  that  the  elements  of  dam- 
ages which  we  have  assigned  to  what  we 
have  denominated  the  second  class  belong 
really  to  tbe  first  class;  tbat  is,  should  be 
considered  in  estimating  tbe  damages  which 
accrued  to  the  deceased  personally,  as  dis- 
tinguished from  those  that  should  be  assess- 
ed for  tbe  Injury  sustained  by  tbe  next  of 
kin  or  widow  and  children.  Tbis  contention 
Is  based  upon  certain  language  appearing  In 
Fowlkes  V.  Railroad  Company,  9  Helsk.  831- 
833;  Railroad  v.  Smith,  9  Lea,  474;  Railroad 
V.  Gnrley,  12  Lea,  63.  Tbe  language  refer- 
red to  in  Fowlkes  V.  Railroad  is  tbat  tbe 
action  "is  brought  for  the  same  cause  as  If 


tbe  injured  party  bbnself  had  brought  it" 
This  is  followed  on  the  next  page  by  tbe  ob- 
servation: "It  is  true  tbat  some  of  tbe  case* 
[referring  evidently  to  the  Prince  Oiae,  the 
Collins  Case,  and  tbe  Stevens  Case]  seem  to 
have  Introduced  a  new  element  of  damages 
in  cases  where  tbe  action  is  brought  by  the 
representative— that  Is,  damages  for  the  loss 
of  tbe  society,  etc.,  of  tbe  husband,  father, 
or  relative  to  tbe  widow  or  next  of  kin;  tbat 
In  such  cases  damages  might  bp  allowed  be- 
yond what  would  be  proper  where  tbe  action 
is  brought  by  tbe  party  blmself.  Some  of 
those  cases  stand  upon  doubtful  grounds; 
but  even  where  tbe  action  is  brought  by  tbe 
party  himself  damages  might  in  a  propa 
case,  be  given  to  tbe  same  extent  as  If  death 
bad  ensued— i.  e.,  wben  the  injury  disables 
tbe  party  for  life.  In  such  a  case  the  injury. 
In  a  pecuniary  sense,  would  be  tbe  same  as 
If  death  bad  ensued."  Tbe  langrnage  referred 
to  in  tbe  Smith  Case  is  tbe  following:  "Tbis 
is  the  statutory  action  given  by  section  2291 
et  seq.  of  tbe  Code,  and  is  tbe  same  action 
whether  It  be  brought  by  the  Injured  party  in 
person  or  by  bis  administrator  after  bis 
death.  Fowlkes  v.  Railroad,  9  Heisk.  829. 
Hence  tbe  damages  to  be  recovered  are  those 
sustained  by  tbe  Injured  party.  Tbe  action 
Is  not  for  tbe  wrongs  to  tbe  husband  or  next 
of  kin.  The  damages  are  sucb  as  tbe  injur- 
ed party  could  have  recovered  if.  Instead  of 
being  killed,  she  had  been  disabled  for  life; 
if  not  the  same  amount  at  least  for  tbe  same 
elements  of  damages."  Tbe  language  refa- 
red  to  In  Railroad  v.  Gnrley  Is  tbe  following: 
"The  damages  which  were  recoverable  In 
this  action  were  such  as  tbe  injured  party 
himself  could  have  recovered  If,  Instead  of  be- 
ing killed,  he  bad  been  disabled  for  life;  if 
not  the  same  amount,  at  least  tbe  same  ele- 
ments of  damages.  Railroad  v.  Smith,  9  Lea. 
470,  474.  It  was  competent  to  show  the  abil- 
ity of  tbe  deceased  to  labor,  and  his  capacity 
for  labor,  as  well  as  skill  in  bis  art  business, 
or  profession.  In  order  to  show  what  be  was 
capable  of  earning." 

It  must  be  admitted  that  these  statements 
cover  the  same  elements  of  damages  wbidi 
we  have  assigned  to  tbe  second  class  of 
damages,  supra,  and  more.  They  cover  ev- 
ery element  of  damages  tbat  are  recognized 
by  tbe  Prince  Case,  the  Stevens  Case,  and 
the  Collins  Case,  as  those  authorities  axe  now 
interpreted  and  understood;  because  there 
can  be  no  doubt  tbat,  if  a  person  should  be 
totally  disabled  by  an  injury,  be  could  re- 
cover for  mental  and  physical  pain  and  suf- 
fering, loss  of  time,  necessary  expenses  in- 
curred by  reason  of  tbe  injury;  and  In  esti- 
mating tbe  value  of  tbe  time  lost  by  him  we 
should  necessarily  have  to  ascertain  his  prob- 
able expectancy  of  life,  together  with  his  ca- 
pacity for  labor  and  for  earning  money  by 
bis  skill  in  any  art,  business,  profession,  or 
occupation.  It  results,  therefore,  tbat  tbe 
rule  for  the  measure  of  damages  laid  down 
In  these  cases  (of  Fowlkes,  of  Smith,  and  of 
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Onrley)  cover  all  of  tite  elementa  of  dam- 
age that  could  arise  out  of  the  deceased's 
cause  of  action. 

It  la  undeniable,  however,  that  tlie  earlier 
cases— the  Prince  Case,  the  Stevens  Case,  and 
the  OoUlns  Case— were  for  a  time  understood 
as  meaning  more  than  this;  that  Is,  as  war- 
ranting an  lndei)endent  right  of  action,  and 
the  recovery  of  independent  damages,  in  be- 
half of  the  widow  and  children  or  'next  of 
kin.  This  Is  apparent  from  the  remark  of 
McFarland,  J.,  in  the  Fowlkea  Case,  9  Helsfe. 
833,  834,  that  "some  of  the  cases  seem  to 
have  Introduced  a  new  element  of  damages 
in  cases  where  the  action  is  brought  by  the 
representative— that  Is,  damages  for  the  loss 
of  the  society,  etc.,  of  the  husband,  father, 
or  relative,  to  the  widow  or  next  of  kin;  that 
In  such  cases  damages  might  be  allowed  be- 
yond what  would  be  proper  where  the  action 
is  brought'  by  the  party  himself.  Some  of 
ttiese  cases  stand  upon  donbtful  gronnds," 
etc.  The  same  view  Is  again  Indicated  by 
Judge  McFarland  in  the  Smith  Case.  He 
says  (9  Lea,  p.  474):  "The  charge  is  also 
erroneous  In  Instructing  the  Jury  mat  In  esti- 
mating damages  they  might  take  Into  consid- 
eration the  loss  of  social  relation  of  husband 
and  wife,  parent  and  child,  etc.,  and  the  ad- 
vice and  protection  of  the  deceased  as  wife 
and  mother.  There  are  expressions  In  some 
of  onr  opinions  Justifying  this  charge,  to  some 
extent  at  least  But"  etc  The  deliverance 
In  the  Gurley  Case  was  taken  directly  from 
the  Smith  Case  without  reference  to  the 
earlier  cases,  bat  In  a  case  in  the  volume  im- 
mediately preceding  (Railroad  v.  Pounds,  11 
Lea,  127,  130,  131)  the  same  constmction  of 
the  older  cases  appears.  It  was  there  said 
that  the  act  of  1888  (which  was  in  the  exact 
language  of  that  portion  of  the  Prince  Case 
stating  the  measure  of  damages)  constituted 
"a  new  or  additional  cause  of  action"  In  fa- 
vor of  the  widow  and  children  or  next  of  kin. 
The  same  view  of  the  older  cases  was  enter- 
tained in  Ballroad  v.  Topplns,  10  Lea,  68,  and 
Bailroad  v.  Conley,  10  Lea,  631.  So,  the  In- 
direct dissent  in  the  Fowlkes  Case  and  the 
cases  depending  on  It  from  the  measure  of 
damages  established  in  the  Prince  Case  and 
the  cases  based  on  it  was  founded  on  the 
construction  given  to  the  latter  cases,  to  the 
effect  that  they  authorized  the  assessment 
of  damages  other  than  and  in  addition  to  such 
aa  arose  out  of  the  cause  of  action  of  the 
deceased  himself,  such  as  the  loss  of  society, 
the  comfort,  counsel,  and  moral  aid  and  sup- 
port of  the  lost  husband,  father,  mother,  son, 
or  brother. 

It  is  true  that  the  opinions  In  the  Prince 
Case  and  In  the  Stevens  Case,  by  reason  of 
the  generality  of  the  language  in  which  they 
were  expressied,  were  open  to  that  constmc- 
tlon.  But  the  Collins  Case,  construing  the 
other  two,  seems,  in  the  discussion  appearing 
in  the  last  two  pages  of  the  opinion,  to  place 
the  damages  to  be  recovered  as  specially  ap- 
plicable to  the  widow  and  children  or  next 


of  kin  entirely  upon  the  deceased's  right  of 
action,  working  it  out  on  the  thoory  that.  If 
the  deceased  had  been  wholly  disabled  by  the 
injury  for  life,  but  still  left  alive,  he  would 
have  been  entitled  to  compensatory  dam- 
ages. "If,"  continues  the  opinion,  "he  had 
a  wife  and  children,  whom  he  bad  supported 
by  his  Industry,  to  whom  he  was  now  unable 
to  render  any  assistance  on  account  of  his 
injuries,  this  privation  of  himself  and  fam- 
ily would  necessarily  constitute  an  element  In 
the  computation  of  damages.  And  if  his  life 
Is  lost  to  them,  why  may  not  the  privation 
to  them  of  the  aid  and  maintenance  he  bad 
given  them  still  enter  Into  the  computation 
of  actual  damages  sustained  by  them?  The 
widow  has  lost  a  husband,  the  child  a  father, 
and  both  have  lost  the  food  and  raiment 
which  his  industry  provided.  Had  he  lived, 
he  could  have  Indemnified  the  last  privation 
by  his  action  against  the  wrongdoer;  and, 
having  died,  the  same  right  of  indemnity 
passes  to  th«n."  That  is,  the  right  of  action 
which  the  widow  and  children  or  next  of 
kin  enforce  by  suit  after  his  death  is  his 
right  of  action,  and  the  damages  they  claim 
grow  out  of  that  right  of  action,  not  an  In- 
dependent right  of  action  in  them.  This  was 
the  view  taken  of  the  meaning  of  the  old 
cases  and  of  the  act  of  1883,  immediately 
after  the  passage  of  that  act,  or  in  the  earli- 
est cases  that  came  up  which  were  controlled 
by  that  act  This  is  manifest  from  the  di- 
rection given  for  the  assessment  of  damages 
in  the  Stacker  Case,  supra,  the  Howard  Case, 
and  the  Spence  Case;  and  from  the  ruling 
in  the  Loague  Case,  the  Johnson  Case,  and 
the  case  of  Whaley  v.  Catlett,  that  the  cause 
of  action  under  which  the  widow  and  chil- 
dren or  next  of  kin  claim,  and  under  which 
they  maintain  this  suit  for  damages,  is  the 
right  of  action  of  the  deceased,  and  not  any 
independent  right  in  them. 

It  is  insisted,  however,  in  the  briefs,  that 
a  different  view  is  expressed  in  the  Bamber- 
ger Case  and  the  Freeman  Case,  supra.  The 
Bamberger  Case  is  not  out  of  harmony  with 
the  other  cases  mentioned.  In  that  case  >. 
was  held  that  the  one  suit  by  the  administra- 
tor covered  any  claim  for  damages  that  could 
be  brought  forward  on  account  of  the  death 
of  the  deceased.  It  was  implied  in  the  opin- 
ion that  the  statute  preserved  to  the  father 
the  right  of  action  which  be  would  have  had 
against  one  who  had  deprived  him  of  the 
services  of  his  son,  past  or  prospective,  with- 
out depriving  the  latter  of  life,  and  that  this 
was  embraced  in  the  action  brought  by  the 
administrator.  Still,  In  strictness,  this  would 
not  fall  outside  of  the  elements  to  be  con- 
sidered In  assessing  damages  on  the  deceas- 
ed's own  right  of  action;  that  Is  to  say,  the 
matter  spolcen  of  as  the  father's  right  would 
fiall  within  the  elements  spoken  of  as  "loss 
of  time"  in  fixing  the  damages  recoverable 
for  one  killed  who  owed  no  service.  There 
is,  therefore,  nothing  in  this  case  that  In  any- 
wise impeaches  the  principle  that  the  dam- 
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ages  to  be  recoTered  are  only  tbose  that 
arise  out  of  the  deceased's  right  of  action. 

Nor  is  the  Freeman  Case  out  of  harmony 
with  the  prevailing  doctrine.  Some  point 
was  made  in  the  argument  at  the  bar  on  the 
following  sentence  occurring  in  that  opln* 
ion:  "The  damages  recoverable  in  such  cas- 
es are  tbose  which  the  deceased  would  have 
been  entitled  to  bad  he  survived,  as  well  as 
those  which  the  parties  suing  would  iiave 
been  entitled  to  In  their  own  right"  It  waa 
not  Intended  by  this  to  say  that  the  widow 
and  children  or  next  of  kin  had  the  right 
to  enforce  any  claim  for  damages  tliat  did 
not  arise  out  of  the  deceased's  own  right  of 
action,  but  merely,  in  a  general  way,  to  mark 
the  difference  between  those  damages  which 
were  purely  personal  to  the  deceased  (bis 
mental  and  physical  suffering,  loss  of  time, 
and  expenses)  and  those  occurring  more  im- 
mediately to  the  widow  and  children  or  next 
of  kin,  arising  out  of  the  loss  of  the  life  of 
the  deceased,  and  expressed  by  the  pecuniary 
value  of  tbat  life,  to  be  ascertained  In  the 
manner  already  stated.  Indeed,  the  entire 
substance  and  spirit  of  that  opinion  is  to  the 
effect  that  all  of  the  damages  recoverable  be- 
long to  the  estate  of  the  deceased,  and  are 
distributable  as  the  personal  property  there- 
of; and  this  excludes  every  Idea  of  an  in- 
dependent right  of  action  in  the  widow,  chil- 
dren, or  next  of  kin. 

But  It  is  said  by  counsel  for  defendant  in 
error  that,  if  It  be  true  the  widow  and  chil- 
dren or  next  of  kin  have  no  right  to  recover 
except  under  the  cause  of  action  of  the  de- 
ceased, then  there  is  no  difference  between 
the  earlier  and  later  cases,  and  thwe  Is  no 
meaning  In  the  expression  used  In  several  of 
the  later  opinions  that  the  act  of  1883  en- 
larged the  right  of  the  person  suing  so  as 
to  permit  the  recovery  of  damages  peculiar 
to  the  Widow  and  cliildren,  together  with  the 
damages  which  the  deceased  might  have 
recovered  for  his  own  benefit,  on  account  of 
bis  own  suffering  and  loss.  With  respect  to 
this  matter  it  Is  to  be  observed  that  the  ex- 
pression referred  to  occurs  in  only  three  of 
the  cases— Railroad  v.  Loague,  Railroad  v. 
Johnson,  and  Wbaley  ▼.  Catlett.  In  the  first 
and  third  of  these  cases  the  question  before 
the  court  was  as  to  when  the  statute  of  lim- 
itations would  begin  to  run  in  cases  of  this 
character,  and  In  the  second  case  the  ques- 
tion was  as  to  the  status  under  the  sections 
of  the  Code  and  under  the  act  of  1883  of  a 
husband  suing  for  the  death  of  his  wife. 
What  was  said  in  each  of  these  cases  cover- 
ing the  measure  of  damages  was  with  a  view 
to  determining  the  status  of  the  parties  whose 
rights  were  under  examination,  as  affected 
by  the  particular  questions  proposed  for  solu- 
tion. In  neitber  of  these  cases  did  the  court 
have  in  mind,  or  attempt  to  determine  with 
exactness,  the  several  rules  controlling  the 
assessment  of  damages  in  cases  of  this  char- 
acter. The  Judges  writing  the  opinion  used 
the  language  referred  to  in  a  large  and  gen- 


eral sense,  having  Id  mind  the  constmction 
which  had  been  given  in  the  Fowlkes  Case, 
the  Smith  Case,  and  the  Trafford  Case,  to 
the  Prince  Case  and  the  cases  based  upon  it, 
without  stopping  to  make  a  critical  exam- 
hiatlon  of  that  construction.  But,  however 
this  may  be,  the  expression  above  referred  to 
and  commented  upon  cannot  change  the  fact 
that  the  principle  runs  through  all  of  our 
cases,  from  the  time  the  qaestion  was  first 
mooted  until  now,  that  all  of  the  damages 
recoverable  In  this  class  of  cases  are  based 
upon  and  arise  out  of  the  cause  of  action  of 
the  deceased,  and  not  out  of  any  Independent 
cause  of  action  belonging  to  the  widow,  chil- 
dren, or  next  of  kin.  We  have  pointed  out 
that  this  principle  was  obscured  and  render- 
ed open  to  misconception  in  the  Prince  Case 
and  the  Stevens  Case  by  reason  of  the  gen- 
erality of  the  language  used  in  the  opinions 
in  those  cases,  but  that  it  clearly  appeared 
In  the  Collins  Case,  which  referred  to,  con- 
strued, and  applied  the  two  former  2ases. 
It  appeared  with  even  greater  deameas  in 
the  series  of  cases  immediately  following  the 
Collins  Case,  and  tn  the  very  recent  cases 
which  we  have  already  referred  to  it  is  an- 
nounced with  unmistakable  distinctness.  It 
binds  together  in  one  harmonious  series  all 
of  our  decisions  upon  the  subject  of  the 
measure  of  damages  ih  cases  of  personal  bi- 
Juriee  resnltlng  in  death  since  the  Burke 
Case:  so  that,  in  the  light  of  it,  we  aee  that 
whatever  conflict  or  contrariety  of  opinion 
may  appear  In  their  several  holdings,  these 
are  only  superficial,  not  fundamental. 

In  the  Burke  Case  a  distinction  was  taken 
between  damages  for  the  mere  act  of  killing 
and  damages  for  pain  and  suffering  and  loss 
of  time.  It  was  held  that  the  former  were 
not  allowable,  but  that  the  latter  were,  yet 
could  not,  in  the  nature  of  things,  be  allowed, 
when  It  appeared,  as  In  that  case,  tbat  the 
death  was  Instantaneous,  because  it  was  said 
there  could  be  neitber  pain  nor  suffering  nor 
loss  of  time.  It  is  manifest  from  a  critical 
examination  and  comparison  of  this  case  and 
the  Prince  Case  that  the  point  of  conflict  was 
as  to  whether  there  could  be  allowed  dam- 
ages for  the  mere  act  of  killing;  the  Burke 
Case  holding  that  such  damages  could  not 
be  allowed,  and  the  Prince  Case  tbat  they 
could  be  allowed.  When  the  Prince  Case  is 
read  from  this  point  of  view,  it  is  apparent 
tbat  when  the  following  language  was  used, 
viz.,  "that  the  representative  of  a  person  who 
had  died  from  personal  injuries  should  have 
the  right  to  recover  not  only  for  the  mental 
and  bodily  suffering,  loss  of  time,  and  nece^^- 
sary  expenses  resulting  Immediately  to  the 
deceased  from  the  personal  Injuries,"  the 
chief  Justice  was  referring  to  that  class  of 
damages  which  was  sanctioned  by  the  Bnrke 
Oase;  and  when  he  added  the  foUowinf; 
words,  viz.,  "but  also  for  the  damag^es  result- 
ing to  the  parties  for  whose  benefit  the  right 
of  action  survives  from  the  death  conseqaent 
upon  the  Injuries,"  he  was  referring  to  dam- 
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agea  arising  from  tbe  mere  act  of  killing— 
the  claes  of  damages  wblch  were  denied  In 
ttie  Burke  Case;  and  it  was  upon  tbls  point 
the  Burke  Case  was  overruled. 

At  first  blusb,  It  seems  a  solecism  to  speak 
of  a  man  hairing  a  right  of  action  for  his  own 
death.  We  can  readily  understand  how  he 
can  have  an  action  for  mental  and  bodily 
sufTering,  and  for  loss  of  time,  and  for  ex- 
penses Incurred,  all  of  these  happening  in  bis 
lifetime,  and  caused  by  the  Injury  com- 
plnined  of.  But  when  he  dies  that  is  the 
end  of  hhn,  personally,  in  this  sphere  of  be- 
ing; and  the  loss  occasioned  by  the  mere 
act  of  death  Itself  cannot.  In  any  strictly  log- 
ical sense,  be  said  to  be  his  loss,  but  rather 
the  loss  of  those  who  come  after  him,  and 
who  were  Interested  In  his  continuance  In 
life.  Yet  it  cannot  be  doubted  that  the  Leg- 
islature could  endow  his  estate  with  such  a 
right  of  action,  and  vest  the  right  to  sue 
thereon  in  bis  administrator  for  the  benefit 
of  his  widow,  children,  or  next  of  kin;  and 
that  this  was  tbe  thing  in  fact  done  was  held 
by  this  court  In  the  Prince  Case,  2  Heisk. 
585,  586!  In  the  Fowlkes  Case,  9  Helsk. 
8:^1.  it  was  held  that  tbe  right  of  action  was 
based  not  on  the  death,  but  rather  on  the  in- 
Jury  that  produced  the  death;  but  the  dif- 
ference is  not  material,  except  In  view  of  the 
statute  of  limitations  as  to  when  the  statute 
would  begin  to  run.  In  this  latter  case  it 
was  said  that  In  truth  there  was  no  such 
thing  as  Instantaneous  death,  that  there  must 
always  be  an  appreciable  interval  between 
the  Impact  of  the  force  producing  the  Injury, 
ar.d  the  dissolution  of  the  person  receiving 
the  injury,  and  that  during  that  interval,  the 
right  of  action  would  vest,  and  afterwards, 
by  operation  of  law,  devolve  upon  the  admin- 
istrator. We  repeat  that  the  distinction  Is 
important  only  in  view  of  the  statute  of  lim- 
Itntlons.  It  is  to  be  noted  that  the  Fowlkes 
Case  and  the  Prince  Case  agree  in  deriving 
the  right  of  action  from  the  deceased,  and 
that  neither  of  them  gives  any  warrant  for 
the  theory  that  there  was  any  Independent 
right  of  action  in  the  widow,  children,  or  next 
of  kin. 

The  case  next  following  the  Fowlkes  Case 
was  the  TrafTord  Case.  This  case  spoke  to 
the  subject  of  tbe  measure  of  damages,  but 
only  in  general  terms.  Then  comes  the  case 
of  Itailroad  v.  Smith,  8  Lea,  470,  which  laid 
down  as  the  rule  for  measuring  damages 
that  they  were  "such  as  the  Injured  party 
could  have  recovered  If,  instead  of  being 
killed,  she  (or  he)  bad  been  disabled  for  life, 
if  not  for  tbe  same  amount,  at  least  for  the 
same  element,  of  damages."  It  has  already 
been  shown  supra  that  tbls  rule  embraces 
every  element  of  damages  allowed  In  the 
Prince  Case.  We  shall  add  here  only  the  ob- 
servation that  the  clause  "if  not  for  tbe  same 
amount"  was  Intended  to  Indicate  that  the 
damages  would  probably  be  greater  when  the 
mental  and  physical  suffering  continued 
through  years  of  total  disablement— a  death 


in  life— than  in  case  of  a  death  preceded  by 
a  less  protracted  period  of  suffering.  So  It  Is 
meant  that  while.  In  an  action  to  recover 
damages  for  the  death  alone,  the  elements 
composing  tbe  measure  of  damages  would  be 
the  same  as  If  the  man  had  not  died,  but 
was  still  alive,  totally  disabled,  and  bringing 
the  suit  In  that  condition,  yet  in  the  latter 
case  the  damages  recoverable  would  probably 
be  greater,  owing  to  the  greater  suffering, 
mental  and  physical.  The  other  cases  sub- 
sequent to  Railroad  v.  Smith,  9  Lea,  470, 
adopted  the  same  form  of  expression  In 
enunciating  the  rule  of  damages  down  to 
Railroad  v.  Stacker,  8C  Tenn.  343,  6  S.  W. 
737,  6  Am.  St.  Rep.  840;  all  of  them  being 
In  line  with  Fowlkes  v.  Railroad,  and  follow- 
ing its  lead.  The  implied  dissent  in  the 
Fowlkes  Case,  and  the  cases  depending  on 
It,  from  the  Prince  Case,  and  the  cases  de- 
pending on  it,  was  based  upon  what  is  now 
known  to  have  been  an  Improper  construc- 
tion of  those  cases;  that  is,  that  they  allowed 
damages  for  the  loss  of  aid,  comfort,  coun- 
sel, etc.,  the  class  of  damages  that  goes  un- 
der the  name  of  "solatium."  There  never 
was  any  dissent  from  what  is  now  recognized 
as  the  true  meaning  of  those  cases,  and  it  is 
a  notable  fact  that  In  none  of  the  cases  is 
anything  said  indicating  a  purpose  to  over- 
rule the  Prince  Case,  or  any  of  the  cases  de- 
iwnding  on  It;  but  always  in  guarded  lan- 
guage it  is  said  merely  that  there  are  "ex- 
pressions" in  some  of  tbe  former  opinions 
that  would  Justify  or  seem  to  Justify,  the 
several  charges  of  the  circuit  Judges  under 
examination,  and  It  was  only  so  far  as  those 
opinions  were  Justly  subject  to  that  construc- 
tion that  they  were  criticised.  It  seems  from 
the  charges  of  the  circuit  Judges,  as  preserv- 
ed and  reproduced  In  tbe  opinions  of  the 
court,  that  the  construction  at  tbe  bar  and 
by  the  circuit  Judges  of  the  Prince  Case  and 
tbe  cases  in  that  connection  was  that  they 
allowed  the  solatium,  and  they— the  circuit 
Judges,  or  some  of  them— seem  to  have  con- 
strued the  act  of  1883  as  restoring  that  form 
of  measuring  damages,  and  this  course  of 
construction  on  their  part  is  by  no  means 
surprising,  in  view  of  tbe  language  used  by 
Judge  McFarland  in  the  Fowlkes  Case;  but, 
as  we  have  seen,  such  was  not  tbe  true  con- 
struction of  tbe  Prince  Case  and  its  con- 
geners, and  it  could  not  be  the  true  construc- 
tion of  the  act  of  1883,  because  that  is  in 
the  very  language  of  the  Prhice  Case.  So 
the  Fowlkes  Case  and  its  associate  cases  dlil 
not  antagonize  the  Prince  Case  and  Its  assn- 
date  cases,  but  only  the  erroneous  construc- 
tion placed  on  them,  or  rather  those  cases  er- 
roneously construed. 

But,  however  this  may  be,  the  rule  Is  now 
by  a  line  of  discussion  fully  settled;  and  the 
measure  of  damages  In  all  of  tbe  cases  since 
the  Burke  Case  is  the  same,  although  the 
forms  of  expression  may  differ;  and  this 
measure  is  no  other  than  that  which  la  con- 
tained in  the  act  of  1883,  and  it  Is  the  same 
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the  court  upon  the  subject,  ezclaslve  of  the 
Burke  Case.  Moreover,  this  rule  (or  the  ad- 
justment and  determination  of  the  amount  of 
damages  In  any  given  case  belonging  to  the 
class  of  cases  we  have  before  us  seems  whol- 
ly fair  and  Just  By  means  of  It  the  widow 
and  children  are  enabled  to  recover  judgment 
for  an  amount  of  damages  which  fully  com- 
pensates (as  fully  as  it  Is  possible  to  Intro- 
duce certainty  Into  such  an  Inquiry)  the  In- 
Jury  done  to  the  deceased  In  his  own  peculiar 
and  personal  relation,  and,  In  addition,  for  a 
sura  that  vrlll  compensate  (as  far  as  such  a 
matter  can  be  rendered  certain)  the  widow 
and  children  or  next  of  kin  for  the  pecuniary 
loss  they  have  sustained  by  the  death  of  the 
deceased;  and  at  the  same  time  the  wrong- 
doer Is  thus  made  to  respond  In  damages  for 
the  whole  Injury  done,  so  far  as  money  can 
compensate  such  an  injury. 

Another  effect  of  the  principle  under  which 
the  rule  is  formulated  is  that  the  right  of  re- 
covery is  fitted  Into  our  general  system  of 
law,  and  we  are  enabled  to  clearly  under- 
stand how  the  recovery  falls  under  and  is  to 
be  disposed  of  according  to  our  statute  of  dis- 
tributions, as  other  personal  estate  of  the  de- 
ceased; the  only  difference  being  that  It  is 
not  liable  to  the  claims  of  creditors. 

The  logical  consequence  of  this  legal  status 
of  the  recovery,  taken  in  connection  with  the 
rule  for  the  measure  of  damages  as  formu- 
lated, is  that  there  need  be  no  testimony  in- 
ti'oduced  for  the  purpose  of  showing  that  the 
widow,  children,  or  next  of  kin  were  depend- 
ent for  support  or  pecuniary  aid  upon  the  de- 
ceased in  his  lifetime.  It  is  sufficient,  so  far 
as  this  phase  of  the  matter  goes,  to  prove  the 
status  of  widow,  child,  or  next  of  kin  at  the 
date  of  the  death  of  the  deceased  from  the 
wrongful  act. 

Further,  upon  the  Inherent  justice  and  fair- 
ness of  the  rule  for  the  measure  of  damages 
laid  down  we  desire  to  add  that,  after  we 
pass  the  point  that  nothing  can  be  allowed 
as  solatium— that  is,  for  the  loss  of  the  aid, 
comfort,  counsel,  and  companionship  of  the 
deceased,  which  was  determined  in  several 
of  the  cases  cited  supra,  and  which  seems  to 
be  Involved  In  the  legal  fact  that  the  recov- 
ery ranks  as  personal  estate  of  the  deceased, 
distributable  under  the  statute  of  distribu- 
tions—and after  we  reach  the  point  that  the 
damages  for  the  loss  peculiar  to  the  widow 
and  children  or  next  of  kin  are  to  be  assessed 
upon  the  basis  of  the  pecuniary  loss  sustain- 
ed by  the  destruction  of  the  life  in  question, 
which  Is  held  in  substantially  all  of  the  cases 
that  refer  to  the  subject,  it  would  seem  that 
when  the  whole  pecuniary  value  of  that  life, 
as  far  as  such  value  can  be  ascertained  by 
legal  processes,  is  allowed  in  recovery  for  In- 
demnification, all  is  done  that  can  be  done  by 
law  In  the  way  of  granting  reparation  for  a 


time  and  necessary  expenses  incident  to  the 
injury  done,  which  sum  so  ascertained  is 
added  in  the  recovery  of  the  said  widow, 
children,  or  next  of  kin. 

With  these  principles  before  as,  we  shall 
now  determine  whether  the  charge  given  by 
his  honor  the  circuit  Judge  was  correct.  The 
charge  upon  the  measure  of  damages  was  as 
follows: 

"You  will  assess  the  damages  at  such 
amount,  not  exceeding  twenty  thousand  dol- 
lars, as  will  be  compensation  for  the  Injuries 
received. 

"In  the  assessment  of  damages  the  statute 
provides  as  follows:  'Where  the  person's 
death  is  caused  by  the  wrongful  act,  fault  or 
omission  of  another,  and  suit  is  brought  for 
damages,  the  party  suing  shall  if  entitled  to 
damages  have  the  right  of  recovery  for  men- 
tal and  physical  suffering,  loss  of  time,  and 
necessary  expenses  resulting  to  the  deceased 
from  the  personal  injuries,  and  also  the  dam- 
ages resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survives,  from 
the  death  consequent  upon  the  injuries  re- 
ceived.* 

"There  are  two  classes  of  damages  pro- 
vided for  In  the  statute:  First  Such  dam- 
ages as  the  deceased  himself  could  have  re- 
covered had  he  been  permanently  disabled 
for  life  and  he  himself  were  prosecuting  the 
suit  In  estimating  this  class  of  danaages 
you  will  take  into  consideration  the  meuiul 
and  physical  suffering  of  the  deceased,  his 
earning  capacity,  and  the  probability  of  his 
continuance  of  life.  Inasmuch  as  It  is  in 
proof  and  undisputed  that  the  death  of  Hol- 
Uster  occurred  in  less  than  one  hour  after  tlte 
accident  the  loss  of  time  Is  not  a  material 
consideration,  and  no  proof  has  been  intro- 
duced as  to  the  necessary  expenses  resulting 
to  the  deceased  from  the  personal   injuries. 

"Second.  In  addition  to  such  damages,  the 
plaintiff  would  be  entitled  to  recover  also 
such  pecuniary  damages  as  have  been  sus- 
tained by  the  widow  and  child  consequent 
upon  the  death  of  Hollister.  In  estimating 
such  damages,  you  will  look  to  the  ability  of 
Hollister  to  furnish  his  wife  and  child  a 
support  and  maintenance,  the  nature  and 
extent  of  the  support  he  did  give  them,  and 
to  the  probability  of  the  continuance  of  that 
support  and  his  ability  to  provide,  and  to  the 
probability  of  a  continuance  of  their  depend- 
ence upon  him  for  support  and  maintenance. 

"But  the  plaintiff  would  not  be  oititled  to 
recover  any  damages  for  the  mental  and 
physical  suffering  and  grief  of  the  widow 
and  child,  nor  the  loss  of  the  society  and  af- 
fection of  the  husband  and  father,  but  as 
before  stated,  only  such  pecuniary  damages 
as  were  sustained  by  the  wife  and  child  con- 
sequent upon  the  injury. 

"With   these  instructions  to  govern  yon, 
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yon  would  Bx  the  amount  of  ttae  damages 
at  such  an  amount,  not  exceeding  twenty 
thousand  dollars,  as  will  be  compensation  for 
the  Injuries  receiyed." 

We  think  the  charge  was  erroneous,  as  will 
be  clearly  seen  upon  comparing  It  with  the 
rule  which  we  have  above  laid  down.  The 
«rror  consists  in  the  Instruction  as  given  to 
the  Jury  in  the  paragraph  beginning  with  the 
word  "second."  In  that  paragraph  the  Jury 
are,  in  effect,  told  to  duplicate  that  portion 
of  the  damages  which  had  already  been  pro- 
vided for  in  the  direction  that  they  were  to 
assess  "such  damages  as  the  deceased  him- 
self could  have  recovered  had  he  been  per- 
manently disabled  for  life,  and  he  himself 
were  prosecuting  the  suit,"  and  that  they 
-were  to  take  into  consideration  "bis  earning 
capacity,  and  the  probability  of  bis  continu- 
ance in  life";  in  other  words,  his  life  ex- 
pectancy. These  directions  substantially  cov- 
ered the  damages  which  the  Jury  were  told 
to  allow  again  in  the  paragraph  referred  to 
In  the  language,  "the  plaintifT  would  be  enti- 
tled to  recqver  also  such  pecuniary  damages 
as  have  been  sustained  by  ttae  widow  and 
child,  consequent  upon  the  death  of  Hollls- 
ter."  The  "pecuniary  damages"  or  loss  of 
the  widow  and  children  or  next  of  kin  are 
the  pecuniary  value  of  the  life  of  the  deceas- 
ed as  shown  by  his  exiKctancy  of  life  and 
his  earning  capacity.  As  we  have  already 
shown,  likewise,  the  expression  in  the  charge 
taken  from  some  of  our  decisions  that  the 
damages  were  to  be  "such  as  the  deceased 
himself  could  have  recovered  had  he  been 
permanently  disabled  for  life,  and  he  him- 
self were  prosecuting  the  suit,"  is  merely 
another  form  of  saying  the  same  thing,  viz., 
that  the  damages  would  be  measured  by  the 
value  of  his  life,  which  in  turn  would  be 
measured  by  the  life  expectancy  and  earning 
capacity.  Again,  when  the  Jury  were  told  In 
the  said  paragraph  that  in  estimating  such 
damages— that  is,  the  "pecuniary  damages" 
sustained  by  the  widow  and  child,  conse- 
quent upon  the  death  of  the  husband  and 
father,  Hollister— they  were  to  "look  to  the 
ability  of  Hollister  to  furnish  bis  wife  and 
child  a  support,"  and  "his  ability  to  provide," 
tbey  were.  In  another  form,  told  to  again 
▼alue  his  earning  capacity;  and  when  they 
were  told  to  "look  to  the  probability  of  the 
continuance  of  that  support"  they  were  again 
Instructed  to  look  to  the  life  expectancy  of 
Hollister  and  to  value  it  a  second  time. 

It  was  Insisted  in  argument  at  the  bar 
that  the  right  to  duplicate  damages  bad  been 
recognized  and  approved  by  this  court  in  the 
case  of  Railroad  v.  Wyrlck,  99  Tenn.  600,  42 
S.  W.  434.  The  expression  referred  to  does 
appear  In  that  opinion,  wherein  the  Judge 
who  delivered  the  opinion  of  the  court  in 
that  case  spoke  of  "the  rule  for  the  assess- 
ment of  duplicate  damages  laid  down  in  the 
Prince  Case."  But  in  the  three  paragraphs 
that  immediately  follow  that  one  In  which 
the  expression  referred  to  occurs  the  mean- 
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Burcb,  for  defendant  In  error. 

SHIEI^DS,  J.  This  is  an  action  for  per- 
sonal Injuries,  brought  by  the  defendant  In 
error  against  tbe  plaintiff  in  error  in  tbe 
circuit  court  of  Lawrence  county,  resulting, 
on  a  trial,  in  a  verdict  and  Judgment  against 
the  plaintiff  In  error,  which  it  has  brought 
before  this  court  for  review. 

When  tbe  case  was  called  for  trial  In  the 
circuit  court,  the  plaintiff  in  error  moved 
the  court  for  a  continuance  on  account  of 
the  absence  of  three  witnesses,  and  in  sup- 
port of  its  motion  presented  a  special  affi- 
davit, stating  tbe  names  of  the  absent  wit- 
nesses, tbe  facts  which  plaintiff  in  error 
expected  to  prove  by  them,  and  all  other 
facts  necessary  to  constitute  an  affidavit 
showing  good  grounds  for  a  continuance. 
The  plaintiff  below,  conceding  that  the  affi- 
davit stated  a  good  cause  for  a  continuance, 
proposed  to  agree  that  the  absent  witnesses 
would  testify  as  stated,  and  that  the  affi- 
davit be  read  in  evidence  In  behalf  of  the 
plaintiff  In  error  on  tbe  trial  of  tbe  case  as 
the  depositions  of  those  witnesses,  and  there- 
upon the  court  refused  the  continuance,  and 
required  the  plaintiff  In  error  to  go  to  trial. 
This  action  of  tbe  court  Is  now  assigned 
as  error,  the  contention  of  the  plaintiff  in 
error  being  that  it  was  entitled  to  have  its 
witnesses  before  tbe  co«rt  and  Jury  in  per- 
son, and  that  nothing  short  of  a  direct  and 
absolute  admission  of  the  truth  of  the  facts 
which  It  claimed  its  witnesses  would  tes- 
tify to  would  autboi-Ize  tbe  court  to  deny 
it  this  right,  and  disallow  Its  application  for 
a  continuance  of  the  case.  This  contention 
l8  sound,  and  tbe  action  of  the  court  In  re- 
quiring plaintiff  in  error  to  go  to  trial  upon 
the  agreement  of  the  plaintiff  below  that  the 
witnesses  would  swear  as  stated  In  the  af- 
fidavit, and  that  the  affidavit  be  read  as  their 
depositions,  was,  nothing  else  appearing,  re- 
versible error.  The  plaintiff  in  error  bad 
the  right  to  have  its  witnesses  before  the 
court,  and  nothing  short  of  an  absolute  and 
unqualified  admission  of  the  truth  of  the 
facts  proposed  to  be  proven  by  tbe  absent 
witnesses,  by  the  opposite  party.  Justified 
the  court  in  refusing  the  continuance  and 
requiring  the  plaintiff  In  error  to  go  to  trial. 

This  court,  in  a  case  Involving  this  ques- 
tion, commenting  on  the  case  of  Rhea  v. 
State,  10  Yerg.  257,  holding  that  tbe  defend- 
ant In  a  state  case  had  the  right  to  have  bis 
witnesses  present,  notwithstanding  an  offer 
upon  the  part  of  the  state  to  admit  as  true 
what  was  proposed  to  be  proven  by  the  al)- 
sent  witnesses,  sold:  "Wltlle  we  think  this 
statement  perhaps  goes  too  far,  when  it  is 
assumed  that  the  agreement  to  admit  that 
tbe  facts  stated  are  true,  as  set  forth  in  the 
affidavit,  might  not  be  sufficient,  because  if 


case  iiKe  tne  present,  wnere  tne  meaicrr  ' 
statement  of  an  affidavit  is  merely  ngnvt 
to  stand  as  tbe  testimony  of  the  -witne^jtei 
or  what  they  would  swear  If  present.  In  ;: 
case  like  the  present,  where  the  witness^ 
are  to  facts  that  tend  to  contradict  and  ia- 
peach  the  testimony  of  witnesses  offered  It 
the  state,  all  must  concede  the  special  is:- 
portance  of  having  the  two  classes  of  wit- 
nesses before  the  Jury,  so  tliat  their  pers.>3- 
al  bearing,  their  Intelligence  and  means  of 
knowing  the  facts,  and  freedom  from  bias,  or 
the  opposite,  may  be  seen  by  that  body.  A 
defendant  would  be  placed  at  a  disadvantage 
that  might  be  ruinous  to  his  case  by  losioe 
the  benefit  of  all  these  elements  of  weight 
in  giving  effectiveness  to  testimony  vre  bavo 
stated— elements  conceded  by  our  law  to  be 
legitimate  matters  of  consideration  to  be 
remarked  on  by  tbe  trial  Judge  in  plvins 
the  rules  to  a  Jury  by  which  to  test  tbe 
value  of  the  testimony  of  witnesses  deposin? 
Iiefore  them.  A  mere  written  statement  o' 
what  witnesses  are  expected  to  swear,  as 
contained  in  an  afflda%-it,  has  no  one  of  tbenv 
elements  in  it,  and  thus  the  defendant  is  de- 
prived entirely  of  them  by  such  practice. 
While  the  constitutional  provision  that  th<> 
defendant  'is  to  have  compulsory  process  for 
obtaining  witnesses  in  bis  favor"  may  not  im- 
peratively demand  their  presence  in  any 
case,  yet  the  view  of  Judge  Reese  Is  cer- 
tainly more  In  accord  with  the  fair  implica- 
tions of  tliat  provision  than  the  opposite  view. 
It  would  ill  accord  with  tbe  spirit  of  tb.ir 
right,  where  the  witnesses  are  in  tbe  reach 
of  the  process  of  the  court,  if  the  defend- 
ant is  compelled  to  take  a  mere  written  state- 
ment as  the  equivalent  of  the  personal  pres- 
ence contemplated  by  the  use  of  the  process 
guarantied  to  him  by  the  Constltntion." 
State  V.  Baker,  13  Lea,  330,  331.  This  wa<t 
a  criminal  case,  but  the  reason  for  the  rult> 
applies  with  equal  force  to  civil  cases,  and 
the  rule  should  be  enforced  in  all  cases.  It 
has  been  done  In  other  Jurisdictions.  Smith 
V.  Creson's  Ex'rs,  5  Dana,  298.  30  Am.  Dec. 
088;  Maughmer  v.  Bering  (Tex.  Civ.  App.v 
48  S.  W.  917;  Murphy  v.  Murphy,  31  Mo. 
322. 

But  while  this  action  of  tbe  trial  Judge 
was  error,  it  was  obviated  by  the  fact  that, 
t)efore  tbe  trial  was  over,  the  plaintiff  in 
error  was  able  to  obtain  other  witnesses  by 
whom  it  could  and  did  prove  the  same  facts 
it  asserted  It  could  prove  by  the  absent  wit- 
nesses, and  for  this  nnd  other  reasons  clear- 
ly appearing  in  the  record  it  was  not  prej- 
udiced by  this  error  of  tbe  court  In  such 
cases  the  error  Is  cured,  and  no  reversal 
will  be  allowed,  as  the  merits  are  not  affect- 
ed. Porter  v.  State,  3  I.«a,  496;  Womack 
V.  State,  6  Lea,  152;  Rexford  v.  Pulley,  4 
Baxt.   305,    300.     In   the    Encyclopaedia    of 
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Pleading  and  Practice,  It  la  said:  "A  party 
cannot  avail  himself  of  an  error  of  tbe  court 
In  refusing  to  grant  Us  application  for  con- 
tinuance, where  he  was  not  prejudiced  there- 
by. •  •  •  The  appellate  court  will  not 
reverse  tbe  judgment  because  of  the  refusal 
of  tbe  trial  court  to  grant  a  continuance  on 
account  of  tbe  absence  of  a  witness,  where 
the  party  on  the  trial  adduced  from  other 
sources  the  substance  of  the  alleged  testi- 
DQony,  or  -  where  tbe  facts  were  proved  by 
witnesses  for  the  opposite  party,  or  where 
the  witnesses  appeared  voluntarily  or  In- 
voluntarily on  the  trial  and  could  have  been 
examined  or  actually  did  testify,  or  where 
tbe  party  otherwise  bad  the  benefit  of  his 
testimony,  or  wbere  it  Is  clearly  evident  that 
tbe  testimony  of  the  absent  witnesses  could 
not  have  changed  the  result,"  Ency.  of  PI. 
&  Pr.  vol.  4,  pp.  909,  010. 

Tbe  assignment  of  error  is  therefore  over- 
ruled, and  the  judgment  of  tbe  circuit  court 
aflSrmed,  with  costs. 


JONHS  V.  MAYOR.  E!TC..  OF  NASHVILLE. 
(Supreme  Court  of  Tennessee.    Jan.  17,  1903.) 

MUNICIPAL  CORPORATIONS— WATER  SUPPLY— 
POLICE  REGULATIONS— VALIDITY. 

1.  An  ordinance  prohibiting  the  cit7  officials 
from  fuTuishing  water  to  consumers  until  all 
iodebtedness  of  such  consumers  for  water  pre- 
Tiously  supplied  shall  have  been  dischargea  is 
reasonable  and  valid. 

Appeal  from  Circuit  Court,  Davidson  Coun- 
ty.  J.  A.  Cartwright,  Judge. 

Action  by  Llnnie  B.  Jones  against  the 
mayor  and  city  council  of  Nashville.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Colyar  &  Daniel,  for  appellant  Price  & 
McCanulco,  for  appellees. 

SHIELDS,  J.  This  suit  was  brought  by 
tbe  plaintiff,  Llnnie  B.  Jones,  against  the 
city  of  Nashville  to  recover  $6,000  damages 
for  the  failure  and  refusal  of  the  defendant 
to  supply  her  with  water.  The  plaintiff 
avers  in  her  declaration  that  the  defendant 
owns  and  maintains  a  system  of  water- 
worlcs,  built  and  operated  for  the  purpose  of 
supplying  Its  inhabitants  with  water;  that 
she  has  been  a  resident  of  the  city  for  some 
three  years  past,  engaged  in  the  business  of 
keeping  a  boarding  house,  in  rented  premises 
at  several  places  In  the  city,  and  that  the 
defendant  has  wrongfully  and  unlawfully 
declined  and  refused  to  supply  her  with  wa- 
ter, at  these  several  places,  for  the  space 
of  some  three  years,  although  she,  and  her 
landlord  and  children  for  her,  have  tendered 
tbe  money  In  payment  of  the  usual  and  reg- 
ular charges  and  rates  therefor  in  advance, 
and  thereby  has  destroyed  her  business  and 
grratly  damaged  her. 

The  defendant  tiled  two  pleas,  the  general 
Issue  of  not  guilty,  and  a  special  plea  aver- 
ring that,  under  an  ordinance  of  tbe  defend- 


ant duly  enacted  by  Ita  mayor  and  council. 
It  was  unlawful,  and  its  officers  were  pro- 
hibited from  furnishing  and  supplying  any 
person,  firm,  or  coriwration,  with  water,  in- 
debted to  the  city  for  water  previously  fur- 
nisbed  and  failing  to  pay  sucb  indebtedness 
upon  the  demand  of  the  city  authorities  at 
tbe  place  where  the  Indebtedness  was  con- 
tracted, or  at  any  other  place,  until  sucb  In- 
debtedness should  be  discharged,  and  that, 
before  It  failed  and  refused  to  furnish  tbe 
plaintiff  with  water,  she  bad  become  and 
was  Indebted  to  the  defendant  for  water 
theretofore  supplied  her,  which  Indebtedness 
she  refused  b>  pay  upon  proper  notice  and 
demand,  and  that  for  this  reason  it  bad  law- 
fully refused  to  further  supply  her  with  wa- 
ter. 

The  sections  of  the  ordinance,  which  tbe 
defendant  pleads  In  defense  of  plaintiff's 
action,  necessary  to  be  stated,  are  as  follows: 

"Sec.  S81.  After  the  water  tax  assessment 
shall  have  been  completed  by  the  water  tax 
assessor  and  turned  over  to  the  comptroller 
for  collection,  the  comptroller  shall  insert 
twice  In  each  of  tbe  dally  papers  an  adver- 
tisement notifying  water  consumers  of  tbe 
completion  of  tbe  water  assessment  He 
shall  also  send  to  the  name  of  each  water 
consumer  appearing  on  the  book,  taking  street 
by  street  a  postal  card,  notifying  such  con- 
sumer that,  if  the  tax  assessed  be  not  paid 
within  twenty  days  from  the  date  of  notice, 
that  the  water  will  be  turned  off,  and  in 
cases  of  metre  measurement  be  shall  also 
give  the  reading  of  the  metre  of  each  con- 
sumer, showing  quantity  of  water  used  and 
tbe  cost  thereof;  provided,  however,  that  the 
making  out  of  the  statement  and  the  address- 
ing of  the  cards  to  the  respective  water 
consumers  shall  be  done  In  the  water  works 
office,  and  the  board  of  public  works  and  af- 
faire are  hereby  authorized  to  employ  an 
additional  clerk  at  a  salary  not  to  exceed 
fifty  dollars  per  month  to  perform  this  work 
and  sucb  other  work  as  may  be  required  of 
him. 

"Sec.  382.  At  tbe  expiration  of  the  period 
named  In  said  card  of  notice,  the  water  tax 
assessor  shall  examine  the  books  of  tbe 
comptroller  wherein  Is  kept  a  list  of  tbe  wa- 
ter consumers,  and  taking  street  by  street, 
certify  therefrom  to  the  board  of  public 
works  and  affairs,  the  names  of  all  parties 
who  have  not  paid  their  water  tax,  gtvlns 
names  and  number  of  street.  This  certified 
list  the  comptroller  shall  compare  with  his 
books,  ascertain  Its  correctness,  and  add  bis 
certificate  thereto. 

"Sec.  383.  Whenever  tbe  water  tax  as- 
sessor and  comptroller,  In  the  performance  of 
tbelr  duty  as  defined  by  law.  certify  to  tbe 
board  of  public  works  and  affuirs,  that  any 
person,  firm  or  corporation,  Is  indebted  to  the 
city  and  is  In  arrears  for  water  tax,  said 
board  is  hereby  authorised  and  required  to 
have  the  water  supplied  by  the  city  to  sucb 
person,  firm,  or  corporation,  shut  off. 
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"Sec  884.  The  water  thus  turned  off  shall 
not  be  again  turned  on,  except  by  officers  or 
employees  of  the  city  duly  authorized,  and 
tn  no  instance  by  them,  until  the  entire  tax 
due  to  the  city  by  such  persons,  firms  or 
corporations,  is  paid;  provided,  however,  that 
all  persons,  firms  or  corporations  that  may 
be  in  arrears  for  two  or  more  assessments  at 
the  date  of  the  passage  of  this  ordinance, 
shall  be  required  to  settle  up  said  delin* 
quency  by  installments,  making  at  least  one 
payment  in  amount  equal  to  one  of  said  as- 
sessments in  the  order  they  appear  on  the 
tax  books  every  sixty  days.  Upon  a  failure 
of  any  delinquent  to  pay  as  above  required. 
It  shall  be  the  duty  of  the  comptroller  to  re- 
port said  failure  to  the  board  of  public 
works  and  affairs,  who  shall  at  once  have 
the  water  turned  off,  and  the  water  shall  not 
be  again  turned  on  until  the  entire  tax  due 
is  paid." 

"Sec.  408.  Whenever  any  person,  firm  or 
corporation  becomes  indebted  to  the  city  for 
water,  and  falls,  on  demand  of  the  city  au- 
thorities, to  discharge  said  indebtedness,  as 
provided  in  sec.  384,  it  shall  not  be  lawful 
to  furnish  water  to  said  firm,  person  or  cor- 
poration, at  the  place  where  said  indebted- 
ness was  contracted  or  at  any  other  place 
within  or  without  the  city,  until  said  indebt- 
edness is  discharged." 

Sections  384  and  408  contain  the  provisions 
which  were  relied  upon  by  the  defendant 
The  other  sections  are  set  forth  that  the  ob- 
ject and  purpose  of  those  relied  upon,  and 
their  bearing  upon  the  management  and  gov- 
ernment of  the  waterworks  department  of 
the  defendant,  may  fully  appear. 

The  plaintiff  assails  the  validity  of  sections 
383  and  408,  making  It  unlawful  to  furnish 
persons  with  water  who  are  indebted  for  wa- 
ter previously  supplied  them,  tittet  notice 
and  demand  of  payment,  at  the  place  where 
the  indebtedness  was  contracted,  or  any  oth- 
er place,  until  such  Indebtedness  shall  be 
discharged,  upon  the  ground  that  they  are 
harsh,  oppressive,  and  discriminating  in  their 
operation,  and  therefore  unreasonable,  in  that 
they  authorize  and  enable  the  city  to  coerce 
and  compel  its  inhabitants  receiving  their 
water  supply  from  it  to  pay  past-due  indebt- 
edness created  for  water  furnished  them,  by 
declining  to  further  supply  them  with  water 
until  such  Indebtedness  is  paid,  although 
they  may  be  ready  and  willing  to  pay  for 
the  water  desired,  notwithstanding  its  duty 
as  a  public  corporation  to  supply  all  persons 
with  water  who  tender  the  regular  rates 
therefor;  and  that  for  this  reason  said  sec- 
tions are  to  this  extent  void,  and  afford  the 
defendant  no  protection  In  this  action.  The 
question,  therefore,  for  determination  Is 
whether  the  ordinance  in  question  is  rea- 
sonable and  valid  or  unreasonable  and  void, 
and,  there  being  no  controversy  as  to  the 
facts,  it  is  one  of  law  to  be  determined  by 
the  court. 

There  is  no  arbitrary  rule  by  which  the 


reasonableness  or  unreasonableness  of  ordi- 
nances can  be  tried  and  tested,  but  much 
depends  upon  the  sorrounding  circumstances, 
and  the  nature,  purpose,  and  operation  of  the 
ordinance  in  question.  And  the  same  may 
be  said  In  regard  to  the  by-laws  of  public 
service  corporations  for  the  regulation  of 
their  business  relations  with  the  public,  for 
such  by-laws  and  ordinances  of  municipali- 
tlee,  of  the  nature  of  the  one  here  involved, 
are  much  alike,  and  largely  subject  to  the 
same  limitations  and  rules  of  construction. 
It  may  be  said,  generally,  that  ordinances 
must  be  consonant  with  the  Constitution  and 
statutes  of  the  United  States  and  of  the 
state,  and  with  the  general  principles  of  the 
common  law.  They  must  be  authorized  by 
the  charter  of  the  corporation  or  genera] 
laws  applying  thereto,  and  consistent  with 
the  objects  and  purposes  of  its  creation. 
They  must  be  general,  and  applicable  alike 
to  all  persons  and  property  affected  by  them, 
and  certain  in  their  application  and  opera- 
tion, and  their  execution  not  left  to  tlie  ca- 
price of  those  whose  duty  it  is  to  enforce 
them.  They  must  be  Just  And  they  should 
be  adapted  to  the  locality  and  affairs  which 
it  is  Intended  they  shall  control  and  affect 
They  must  not  be  harsh  and  expressive. 
They  must  not  discriminate  in  favor  of  or 
against  any  class  of  persons  or  property,  but 
must  be  general  in  their  nature,  and  impar- 
tial in  their  operation  and  effect  Long  v. 
Taxing  District  7  Lea,  137,  40  Am.  Rep.  55: 
Dillon,  Mun.  Oorp.  toL  1,  it  319-330;  Am. 
&  Eng.  Kncy.  of  Law,  vol.  21,  pp.  985-987. 

An  ordinance  which  is  free  from  the  ob- 
jectionable features  enumerated,  and  con- 
tains those  stated  to  be  necessary,  may  as 
a  general  rule  be  said  to  be  reasonable  and 
valid.  The  material  and  operative  parts  of 
the  ordinance  complained  of  are  as  follows: 
(1)  That  when  the  water  has  been  turned 
off,  after  the  period  of  delinquency  has  ex- 
pired, and  the  party  bas  been  notified  to  pay 
and  has  failed,  it  shall  not  be  again  turned 
on  except  by  officers  or  employfis  of  the 
city  duly  authorized,  and  in  no  instance  by 
them  until  the  entire  tax  due  the  city  has 
been  paid.  (2)  That  whenever  any  person, 
firm,  or  corporation  becomes  Indebted  to  the 
city  for  water,  and  fails  on  demand  of  the 
city  authorities  to  discharge  said  indebted- 
ness as  provided  in  section  384  above  quoted, 
it  shall  not  be  lawful  to  furnish  water  to  said 
firm,  person,  or  corporation,  at  the  place 
where  the  said  indebtedness  was  contracted, 
or  any  other  place  within  or  without  the 
city,  until  said  indebtedness  is  discharged. 
The  specific  ground  of  attack  upon  it  is  that 
the  provisions  prohibiting  the  city  from  sup- 
plying any  one  with  water  indebted  to  It  for 
water  furnished  them,  which  indebtedness 
they  have  failed  to  discharge  after  notice 
and  demand,  at  the  place  where  the  indebt- 
edness accrued  or  any  other  place  within  or 
without  the  city,  enables  the  city  to  coerce 
the  payment  of  past-due  Indebtedness,  and 
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that  for  this  reason  It  Is  oppressive  and 
discriminates  against  tbose  in  arrears  for 
water.  We  do  not  tblnk  tlie  ordinance  sub- 
ject to  this  criticism.  It  Is  clearly  consistent 
with  the  law  and  within  the  powers  confer- 
red ai>on  the  city  by  Its  charter,  and  con- 
tributes toward  effecting  the  ends  and  pur- 
poses of  its  Incorporation.  It  Is  general  in 
Its  scope  and  application,  and  tinUorm  In 
its  operation.  Bvery  Inhabitant  of  the  city 
is  secured  a  continuous  supply  of  water  by 
complying  with  its  provisions,  and  any  of 
tbem,  regardless  of  their  circumstances  in 
life,  will  be  refused  water  upon  their  failure 
to  observe  them.  Its  execution  is  certain, 
and  nothing  is  left  to  the  discretion  or  ca- 
price of  the  officers  of  the  defendant  It 
is  Just,  in  that  it  provides  that  all  the  in- 
habitants of  the  city  shall  pay  their  proper 
proportions  of  the  expense  of  tills  almost 
indispensable  public  service.  It  Is  plain  and 
unambiguous  in  Its  terms,  and  all  parties  are 
Informed  by  It  upon  what  terms  they  will 
be  supplied  with  water,  and  under  what 
circumstances,  and  .when,  the  supply  will 
cease.  Everything  Is  certain  and  definite. 
A  notice  is  required  to  be  given  of  the 
amount  due  and  the  time  within  which  pay- 
ment mast  be  made  before  the  supply  Is 
turned  off,  and  no  one  can  be  taken  by  sur- 
prise, or  should  be  nnprepared  to  meet  their 
just  dues  for  the  service  rendered  tbem. 
Again,  the  ordinance  contributes  to  the  eco- 
nomical and  prompt  collection  of  the  water 
assessments,  and  is  almost  necessary  for 
that  purpose,  as,  without  It,  not  only  would 
the  city  be  delayed  in  the  collection  of  the 
assessments,  but  would  be  put  to  the  ex- 
pense of  a  multitude  of  petty  suits  annoy- 
ing to  it  and  harassing  to  its  Inhabitants, 
and  would  suffer  great  loss  on  account  of 
insolvencies.  The  assessment  required  to  t>e 
paid  is  not  a  past-due  indebtedness  in  the 
sense  contended  for  by  the  plaintiff,  but 
the  dues  for  water  recently  and  then  being 
famished.  It  is  to  all  intents  and  purposes 
a  current  charge.  We  see  nothing  harsh 
and  oppressive  or  discriminating  in  this  or- 
dinance, but  are  of  the  opinion  tlut  it  is 
reasonable  and  valid,  and  that  its  enforce- 
ment against  the  plaintiff  furnishes  here  no 
legal  canse  of  complaint  against  the  de- 
fendant In  this  conclusion  we  are  sustain- 
ed by  precedent  in  this  and  other  states. 

In  the  case  of  Wautauga  Water  Co.  v. 
Wolfe,  99  Tenn.  p.  432,  41  S.  W.  1000,  63 
Am.  St  Rep.  841,  it  is  said:  "A  water  com- 
pany which  is  under  legal  obligations  to  fur- 
nish water  to  all  Intmbitants  of  a  city  at 
designated  rates,  and  without  discrimination, 
may  adopt  reasonable  rules  for  the  conduct 
of  its  business  and  the  operation  of  its  plant, 
and  such  rules,  so  far  as  they  affect  Its 
patrons,  are  binding  on  them  and  may  be 
enforced  even  to  the  extent  of  denying  wa- 
ter to  those  who  refuse  to  comply  there- 
with." 

In  the  case  of  Wood  v.  the  City  of  Auburn 


(Me.)  32  Atl.  906,  29  L.  R.  A.  876,  it  is  said: 
"Water  companies  and  municipalities  under- 
taking to  supply  water  to  the  people  have 
an  undeniable  right  when  not  affected  by 
legislation,  to  impose  such  reasonable  rules 
as  will  husband  the  supply  and  economize 
the  use  of  the  water,  as  well  as  protect  the 
plant  keep  up  its  efficiency,  and  as  will  in- 
sure a  reasonable  revenue  and  its  prompt 
receipt." 

in  Tacoma  Hotel  Co.  v.  Tacoma  Light  & 
Water  Co.,  3  Wash.  316,  28  Pac.  616,  14  L. 
R.  A.  669,  28  Am.  St  Rep.  35,  it  was  held 
that:  "A  rule  of  the  water  company  which 
requires  water  rates  to  be  paid  quarterly, 
adds  a  penalty  of  Ave  per  cent  in  case  of 
default  of  payment  in  ten  days,  and  provides 
that  after  default  for  fifteen  days  the  water 
shall  be  shut  off  from  the  premises,  is  a 
reasonable  regulation." 

In  Williams  v.  Mutual  Oas  Co.  (Mich.) 
18  N.  W.  236,  60  Am.  Rep.  266,  it  is  said: 
"The  requirement  of  a  deposit  of  money 
to  guaranty  the  payment  of  the  price  of  gas 
used  Is  not  an  unreasonable  one,  and  the 
company  may  discontinue  furnishing  the  gas 
unless  complied  with." 

In  Shiras  v.  Ewlng,  48  Kan.  170,  29  Pac. 
320,  a  rule  of  the  water  company  giving 
it  the  right  to  shut  off  water  from  the  prem- 
ises of  the  consumer  who  wastes  it  was 
held  reasonable,  and  sustained. 

In  People  v.  Manhattan  Gas  Light  Co.,  46 
Barb.  136,  the  right  of  a  gas  company  to 
refuse  to  furnish  a  customer  with  gas  until 
he  paid  his  past-due  gas  bill  was  affirmed. 

The  view  we  have  taken  of  this  ordinance 
is  not  in  conflict  with  the  case  of  Crumley  v. 
Wautauga  Co.,  99  Tenn.  420,  41  S.  W.  1058, 
which  is  relied  upon  by  counsel  for  plaintiff 
to  sustain  this  action,  as  a  very  different 
question  was  there  presented.  In  that  case, 
the  Wautauga  Water  Company  arbitrarily 
refused  to  furnish  the  plaintiff  Crumley  with 
water  until  he  should  pay  an  old  debt  which 
be  owed  the  company,  consisting  of  the  sum 
of  $11  for  piping  and  |4  for  water  rents.  The 
facts  showed  that  In  18M  and  1895,  Crumley, 
who  was  a  citizen  of  Johnson  City,  and  a 
patron  of  the  company,  became  its  debtor  in 
the  sums  aforesaid  for  piping  and  water  rent 
The  two  sums  were  consolidated,  and  the 
plaintiff  gave  the  company  his  dueblll  for  the 
aggregate  of  $15.  Thereafter  he  received 
water  from  the  company  for  several  months, 
and  paid  the  required  charges.  Then,  for  a 
short  time,  he  did  not  take  the  company's 
water.  In  August  1896,  he  decided  to  take 
it  again,  and  requested  the  proper  representa- 
tive of  the  company  to  turn  the  water  into 
the  hydrant  at  bis  residence  In  the  city,  at 
the  same  time  tendering  the  price  of  one 
quarter's  rent  in  advance,  according  to  the 
rules  of  the  company.  This  request  was  re- 
fused, and  he  was  denied  the  benefit  of  the 
company's  water  unless  he  should  pay  the 
whole,  or  at  least  part,  of  his  old  outstand- 
ing dueblll.    He  failed  to  pay  any  part  of  the 
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dueblll,  and  the  company  refused  to  anpply 
the  water.  One  month  later  be  commenced 
his  action  to  recover  damages.  This  court 
properly  held  that  the  defendant  water  com- 
pany, being  a  public  corporation,  charged 
with  the  performance  of  certain  duties  In 
which  the  public  was  Interested,  and  hav- 
ing made  and  entered  into  a  contract  with 
Johnson  City  to  furnish  the  Inhabitants  with 
a  plentiful  supply  of  water,  could  not  arbi- 
trarily refuse  to  furnish  the  plaintiff  with 
water  when  he  tendered  the  price  therefor  a 
quarter  In  advance  a  a  required  by  the  rules 
of  the  company,  when  the  only  reason  as- 
signed for  refusal  to  furnish  him  water  was 
that  he  bad  not  paid  an  old  bill  which  be 
owed  the  company,  which  he  had  been  allow- 
ed to  settle  by  a  dueblll,  and  afterward  re- 
ceive water  and  pay  for  the  same.  In  this 
case  it  Is  said:  "The  defendant,  Wautauga 
Water  Company,  Is  a  public  corporation,  as 
contradistinguished  from  a  private  corpora- 
tion. By  the  law  of  its  creation  It  was  char- 
ged with  the  imperative  duty  of  erecting 
waterworks  and  machinery  of  sufficient  ca- 
pacity to  furnish  Johnson  City  and  the  In- 
habitants thereof  with  a  plentiful  supply 
of  water;  and  by  its  contract  with  that  city 
it  bound  itself  to  furnish  an  ample  supply  of 
water  for  the  use  of  the  city,  and  for  fami- 
lies and  domestic  purposes.  Thereby  it  as- 
sumed, flrst,  by  necessary  implication  of  law, 
and,  secondly,  by  express  contract,  to  fur- 
nish water  to  all  the  inhabitants  of  the  city 
upon  reasonable  terms,  and  without  discrimi- 
nation. From  which  it  follows  that  the  com- 
pany breached  its  duty  toward  Crumley  in 
refusing  to  let  him  have  water  upon  its  regu- 
lar rates,  and,  as  a  legal  consequence,  be- 
came liable  to  him  In  damages  for  whatever 
injuries  he  sustained  as  the  proximate  cause 
of  the  breach.  These  views  are  not  with- 
out abundant  support  in  the  authorities. 
*  *  *  The  defendant  in  the  present  case 
cannot  Justify  its  declination  to  furnish  wa- 
ter to  the  plaintiff  by  the  facts  of  his  failure 
to  pay  the  whole  or  a  part  of  his  outstand- 
ing duebill  given  for  water  and  piping  fur- 
nished a  year  or  two  before.  Upon  tender 
of  the  regular  rates,  be  was  entitled  to  wa- 
ter like  other  persons,  and  without  reference 
to  his  past-due  obligation.  The  company  had 
given  him  credit  for  the  matten  covered  by 
the  duebill,  and  could  not  thereafter  coerce 
payment  by  denying  Iiim  a  present  legal 
right."  This  case  Is.  therefore,  merely  au- 
thority for  the  proposition  that  a  water  com- 
pany, under  the  duty  Imposed  upon  it  by 
positive  law,  and  assumed  by  it  by  express 
contract  to  furnish  citizens  of  a  city  with 
water,  cannot  arbitrarily  refuse  to  furnish 
a  citizen  with  water  who  tendera  the  price 
therefor.  In  conformity  with  the  rules  of  the 
company,  and  put  its  declination  upon  the 
ground  that  the  citizen  owed  it  an  old  bill 
for  which  it  had  given  the  party  credit  yean 
before  It  bad  refused  to  furnish  him  water, 
and  bad  aotually  furnished  him  water  be- 


tween the  date  of  its  acceptance  of  his  due- 
bill  and  the  date  of  the  refusal  complained 
of,  and  has  no  application  to  a  case  like  tbis. 
The  case  of  Merrlmac  Biver  Savings  Bank 
T.  City  of  Lowell  (Mass.)  26  N.  E.  97,  10  L. 
B.  A.  122,  cited  by  the  plaintiff,  only  sus- 
tains the  proposition  that  "a  city  or  town 
which  is  authorized  by  statute  to  furnish 
water  to  Its  Inhabitants,  to  be  paid  for  by 
them,  and  which  has  received  from  the 
householder  payment  In  advance  for  water 
to  be  furnished,  and  then  arbitrarily  cut  off 
his  supply,  can  be  held  liable  for  damages 
In  an  action  at  law."  In  this  case  water 
had  been  furnished  for  the  year,  commen- 
cing April  1,  1886,  and  was  not  paid  for  as 
required  by  the  ordinance,  and  on  January 
13,  1887.  the  plaintiff,  having  a  mortgage 
on  the  premises,  entered  to  foreclose  it,  and 
afterwards  continued  in  possession.  On 
June  3,  1887,  the  plaintiff  paid  tbe  full 
amount  of  the  water  rates  for  the  year  com- 
mencing April  1,  1887,  and  on  September  3, 
1887,  the  water  was  shut  off  for  nonpayment 
of  the  rates  assessed  for  the  year  commen- 
cing April  1,  1880.  The  water  had  not  been 
cut  off  during  the  year  for  which  the  unpaid 
assessment  was  made,  and  at  tbe  time  it 
was  cut  off  it  was  being  furnished  for  a 
term  for  which  the  city  had  received  from 
the  plaintiff  payment  in  advance.  The  court, 
among  other  things,  said:  "Tbe  receipt  of 
this  money  amounted  to  a  contract,  or  creat- 
ed a  duty,  to  furnish  plaintiff  with  tbe  wa- 
ter throughout  tbe  year,  In  the  manner  con- 
templated by  the  statute,  so  far  as  It  could 
be  done,  by  making  a  reasonable  effort  to 
perform  tbe  duty  which  the  city  had  assum- 
ed, and  precluded  the  city  from  afterwards 
cutting  off  the  water  under  its  ordinance 
on  account  of  failure  of  his  predecessor  in 
title  to  pay  the  rent  for  the  former  year. 
Whether,  if  the  water  had  previously  been 
cut  off  under  the  ordinance,  the  plaintiff 
could  have  compelled  the  city  to  turn  it 
on  without  payment  of  the  amount  due  for 
th«  previous  year,  it  is  unnecessary  to  de- 
cide." It  will  be  seen  that  In  tills  case,  Just 
as  in  the  Wautauga  Water  Co.  Oase,  in  SK> 
Tenn.  422,  41  S.  W.  1058,  the  city,  after  de- 
linquency Iiad  occurred,  had  received  tbe 
plaintiff's  money,  turned  on  tbe  water,  and. 
during  the  period  for  which  it  had  received 
hia  money,  arbitrarily  cut  off  the  water  and 
broke  its  contract  to  furnish  him  water 
during  a  given  period,  in  an  effort  to  coerce 
the  plaintiff  Into  paying  the  past-due  debt 
The  city  in  this  case  was  not  acting  under 
any  ordinance  the  reasonableness  of  which 
was  before  the  court  for  consideration,  but 
It  was  Just  a  case  of  where  the  city  had 
broken  its  contract  While  the  court  says 
that  the  point  is  not  before  it  for  decision 
whether  the  city  would  have  been  Justified 
originally  in  not  turning  on  the  water  until 
the  past-due  debt  was  paid,  under  tbe  city 
ordinance,  the  Inference  is  that  if  this  ques- 
tion  bad  been  before  the  court  it   would 
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have  decided  It  favorably  to  tbe  contentions 
of  tbe  defendant  in  tbls  case. 

The  case  of  James  Wood  t.  The  City  of 
Auburn  (Me.)  32  Atl.  906,  29  L.  R.  A.  37S, 
cited  in  the  Waatauga  Water  Co.  Case,  and 
relied  npon  by  coonsel  for  plaintiff,  Is  only 
authority  (or  the  proposition  "that  a  city 
TTlilch  itas  undertaken  to  furnish  Its  Inhabit- 
ants with  water  cannot,  after  accepting  the 
rates  and  furnishing  water  to  a  consumer  for 
a  period  beyond  that  for  which  a  disputed 
unpaid  claim  against  blm  exists,  shut  off  the 
supply  for  tbe  purpose  of  coercing  payment 
of  such  claim." 

Tbe  case  of  American  Waterworks  Co. 
T.  State  of  Nebraska  ex  rel.,  etc.  (Neb.)  64  N. 
W.  711,  80  L.  R.  A.  447,  60  Am.  St  Rep. 
610,  also  relied  upon  by  plaintiff,  decides  In 
substance  that  a  rule  of  a  private  corpora- 
tion, engaged  In  supplying  a  city  and  Its  In- 
habitants with  water  in  pursuance  of  a  fran- 
chise granted  by  such  city,  to  the  effect  that 
"water  rents  shall  be  due  and  payable  on  the 
first  day  of  January  and  July  of  each  year.  In 
advance,  at  the  company's  office,  and.  If  not 
paid  within  thirty  days  after  they  fall  due, 
the  water  will  be  turned  off,  and  not  turned 
on  again  until  all  back  rents  are  paid.  In- 
cluding a  charge  of  one  dollar  for  turning 
the  water  off  and  on,"  to  be  unreasonable, 
80  far  as  it  required  a  patron  In  default  of 
water  rents  to  pay  $1  as  a  condition  pre- 
cedent to  bis  right  to  again  be  furnished 
with  water,  and  void.  In  so  far  as  this 
case  touches  tbe  question  Involved  In  the 
case  at  bar.  It  is  In  accord  wltb  our  con- 
clusion. The  court  intimates  that.  In  so  far 
as  the  company's  rule  provides  that  tbe  wa- 
ter shall  not  be  turned  on  again  until  all 
back  rents  are  paid,  tbe  rule  is  valid;  but 
holds  that  it  Is  Invalid  and  void  to  the  ex- 
tent that  it  requires  a  fee  of  |1  to  be  paid 
by  water  consumers  for  making  connections 
after  water  had  been  turned  off  for  delin- 
quency. 

We  are  therefore  of  the  opinion  that  there 
is  no  error  in  the  Judgment  of  the  circuit 
court  dismissing  the  action  of  tbe  plaintiff, 
and  the  judgment  of  that  court  is  affirmed, 
with  costs. 


TEGARDEN  BROS.  v.  BIG  STAR  ZINC  CO. 

iSupreme  Court  of  Arkansas.    March  7,  1903.) 

BROKERS— SALB  OF  IiAND—GOHHISSION— PRO- 
MOTORS— OBLIOATION  TO  CORPORATION. 

1.  The  owner  of  certain  mineral  land  author- 
ized plaintiffs  to  sell  the  same  for  $2,000,  they 
to  receive  for  their  services  all  over  that  amount 
they  obtained.  F.  contracted  with  plain- 
tiffs to  make  the  sale  and  receive  half  the  prof- 
its. K.  thereafter  formed  a  corporation  to  buy 
the  land.  rspresentioK  that  the  price  to  be  paid 
the  owner  was  $5,000,  and  that  he  was  to  re- 
ceive 10  per  cent,  thereof  for  making  the  sale. 
The  sale  was  made,  $3,000  boins  paid  in  cash, 
of  which  plaintiffs  received  $5U0,  and  a  note 
for  $2,000  being  given  by  tlie  corporation  to 
tbe  owner  of  tbe  land  for  tbe  balance.  Held, 
that  V.  sustained  a  fiduciary  relation  to  tbe 
coriwration,  which  was  entitled  to  the  land  for 


the  price  actually  paid  to  the  owner,  and  hence 
plaintiffs  were  not  entitled  to  recover  any  part 
of  tbe  amount  agreed  to  l>e  paid  by  the  note. 

Appeal  from  Circuit  Court,  Marion  County, 
in  Chancery;  Elbrldge  G.  Mitchell,  Judge. 

Action  by  Tegarden  Broa  against  tbe  Big 
Star  Zinc  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiffs  appeal  Affirm- 
ed. 

8.  M.  Woods  and  J.  0.  Floyd,  for  appel- 
lants. W.  F.  Pace  and  Frank  Pace,  for  ap- 
pellee. 

BATTLE,  J.  <5n  the  6th  day  of  February, 
1900,  Tegarden  Bros,  commenced  a  suit  in 
equity  in  the  Marion  circuit  court  against 
the  Big  Star  Zinc  Company,  H.  M.  Bardeen, 
and  Merle  McFarland,  and  alleged  in  their 
complaint  therein  substantially  as  follows: 
That  they  are  a  firm  composed  of  W.  8.  Te- 
garden, R.  B.  Tegarden,  and  B.  F.  Tegarden, 
formed  for  the  purpose  of  doing  a  general 
real  estate  and  mining  business  in  Marion 
county,  in  this  state.  That  the  Big  Star  Zinc 
Company  is  a  corporation  organized  under 
the  laws  of  the  state  of  Connecticut,  and  Is 
doing  business  in  tbe  state  of  Arlcansas. 
That  on  or  about  the  4th  day  of  October, 
1897,  H.  M.  Bardeen,  being  the  owner  of  the 
possessory  right  to  certain  mineral  lands  In 
Marion  county,  authorized  them,  Tegarden 
Bros.,  to  sell  the  same  for  $2,000,  and  agreed 
to  pay  them  for  selling  all  for  which  they 
sold  the  same  above  that  amount.  That 
thereafter  Merle  McFarland,  representing  that 
he  could  be  of  assistance  in  making  a  sale, 
proposed  to  aid  them,  provided  they  would 
divide  the  proSts  with  him.  That  plaintiffs 
accepted  the  proposition;  and  that  afterwards 
tbey,  plaintiffs  and  McFarland,  sold  the  lands 
to  the  defendant  Big  Star  Zinc  Company  at 
and  tor  the  price  of  $5,000,  of  which  $3,000 
was  to  be  paid  in  cash,  and  the  remainder 
of  $2,000  one  year  after  day  of  sale.  That 
tbe  $3,000  were  paid,  and  the  Big  Star  Zinc 
Company  executed  to  Bardeen  its  note  for 
the  $2,000,  and  6  per  cent  per  annum  Inter- 
est thereon,  due  and  payable  one  year  after 
tbe  4th  day  of  April,  1898. 

That  it  was  agreed  by  and  between  the 
plaintiffs  and  the  defendants  Bardeen  and 
McFarland  tbat  the  purchase  money  should 
be  divided  as  follows:  $2,600  to  be  paid  to 
Bardeen  and  $2,500  to  be  equally  divided  be- 
tween the  plaintiffs  and  McFarland.  That 
plaintiffs  have  received  $500,  and  a  balance 
of  $760  and  Interest  remains  due  and  unpaid, 
and  was  Included  In  the  note  executed  by 
Big  Star  Zinc  Company  to  Bardeen. 

That  the  defendants,  on  the  28th  of  No- 
vember, 1808,  conspired  to  cheat  and  defraud 
them  out  of  the  $750,  and  that  in  furtherance 
of  their  conspiracy  the  defendants  Bardeen 
and  McFarland  surrendered  the  note  to  the 
Big  Star  Zinc  Company,  well  knowing  that 
plaintiffs  owned  $750  of  the  note  and  Inter- 
est thereon,  and  that  the  same  had  not  been 
paid. 
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That  they  were  a  Uen  on  the  landa  sold 
for  the  payment  of  the  amount  due  them, 
and  they  asked  for  a  Judgment  for  that 
amount,  and  that  the  lands  be  sold  to  pay  the 
same. 

The  defendants  Bardeen  and  McFarland 
failed  to  answer  the  complaint.  The  defend- 
ant Big  Star  Zinc  Company  answered,  and 
admitted  the  purchase  of  the  lands  from  Bar- 
deen, and  the  execution  of  the  note;  alleged 
that  they  had  paid  the  purchase  money;  and 
denied  all  the  other  allegations  in  plaintiffs' 
complaint 

Upon  a  bearing  of  the  cause  the  court  dis- 
missed the  complaint  as  to  the  Big  Star  Zinc 
C!ompany,  because  there  was  no  equity  in  it, 
and  rendered  Judgment  in  favor  of  the  com- 
pany for  costs,  and  the  plaintiffs  appealed. 

The  facts  in  the  case  are  substantially  as 
follows:  In  the  spring  of  1896  defendant 
Bardeen  authorized  the  appellants,  Tegarden 
Bros.,  to  sell  certain  mineral  lands.  In  the 
summer  of  the  same  year  they  (appellants) 
agreed  with  the  defendant  McFarland  that. 
If  he  would  assist  them  In  selling  the  land, 
they  would  divide  with  him  the  commission 
received  for  selling.  In  the  fall  of  1896  ap- 
pellants received  a  letter  from  McFarland, 
saying  that  he  was  about  to  organize  a  com- 
pany for  the  purpose  of  purchasing  the  land. 
He  failed  In  this  undertaking.  After  this,  in 
the  spring  or  summer  of  1897,  they  received 
another  letter  from  him,  saying  that  be  was 
about  to  organize  a  company  in  the  East  to 
purchase.  In  the  latter  part  of  September, 
1897,  he  Informed  the  appellants  that  be  had 
formed  the  company.  He  then  said  Bar- 
deen, who  agreed  to  give  him  the  privilege  of 
purciiasing  the  land  at  the  price  of  $2,000, 
for  a  specified  consideration  gave  him  six 
months  in  which  to  make  the  purchase. 
Thereafter,  on  or  about  the  6th  of  October, 
1887,  McFarland  and  Bardeen  entered  into  a 
contract  in  writing,  by  which  Bardeen,  for 
a  valuable  consideration,  agreed  that  McFar- 
land should  have  the  opticm  of  purchasing  the 
land  at  any  time  within  six  months  at  the 
price  of  $5,000.  This  contract  was  made  with 
the  consent  of  Tegarden  Bros.,  but  they  were 
not  named  in  it  It  was  first  Intended  that 
the  option  should  be  given  to  the  Big  Star 
Zinc  Company,  but  its  organization  was  not 
then  complete,  and  McFarland  was  substi- 
tuted. 

Outside  of  the  written  contract  it  was  un- 
derstood and  agreed  by  and  between  Bar- 
deen on  one  part,  and  McFarland  and  Te- 
garden Bros,  on  the  other  part,  that  $2,000 
of  the  $5,000  should  be  paid  to  Bardeen  for 
the  land,  and  the  remainder  should  be  paid 
as  commissions  for  selling.  Five  thousand 
dollars  were  named  In  the  written  contract 
as  the  purchase  price,  so  that  persona  buying 
from  McFarland  and  appellants  would  uot 
know  what  was  paid  them  for  commissions. 

After  tills  the  organization  of  the  Big  Star 
Zinc  Company  was  completed  under  the  laws 
of  the  state  of  Connecticut    In  the  progress 


of  its  formation  McFarland  t^resented  to 
each  member  that  the  said  lands  were  valua- 
ble, and  could  be  purchased  for  $5,000,  and 
nothing  less,  and  that  if  he  sold  the  same, 
he  was  to  receive  10  per  cent  commissions 
for  selling.  When  fully  organized,  the  cmn- 
pany  (he  being  a  member)  authorized  bim  to 
purchase  the  lands  for  It  at  the  price  of  f5,- 
000,  which  he  did.  It  paid  $3,000  In  cash. 
and  executed  its  note  to  Bardeen  and  Mc- 
Farland for  the  other  $2,000,  which  was  de- 
posited In  a  bank  at  TellvlUe,  In  this  state. 
The  purchase  not  having  been  made  within 
the  six  months,  Bardeen  demanded  $2,500, 
instead  of  $2,000,  as  bis  portion  of  the  pur- 
chase money,  which  was  conceded.  Accord- 
ingly $2,000  of  the  money  paid  were  retained 
by  Bardeen,  and  $500  were  paid  to  McFar^ 
land  and  the  same  amount  was  received  by 
Tegarden  Bros.,  and  it  was  agreed  that  $500 
of  the  $2,<XX>  for  which  the  note  was  given 
were  the  property  of  Bardeen,  and  that  the 
remainder  belonged  to  McFarland  and  Te- 
garden Bros,  in  equal  parts;  making  $750  tlie 
portion  of  Tegarden  Bros. 

The  bank  delivered  the  note  to  tlte  Big 
Star  Zinc  Company,  It  being  authorized  to  do 
so  by  McFarland  and  Bardeen.  The  consid- 
eration therefor  received  by  Bardeen  was  the 
note  of  the  company  for  $500.  The  evidence 
does  not  show  what  McFariand  received. 
The  note  was  delivered  without  the  consent 
or  knowledge  of  Tegarden  Bros.  The  com- 
pany had  no  notice  tiiat  they  had  any  interest 
therein  until  after  the  delivery.  This  suit 
was  instituted  to  recover  the  $750  of  the  note 
claimed  by  the  appellants.  Are  they  entitled 
to  recover? 

In  Densmore  Oil  Co.  y.  Densmore.  64  Pa. 
43,  Justice  Sharswood,  In  delivering  the  opin- 
ion of  the  court,  said:  "There  are  two  prin- 
ciples applicable  to  all  partnerships  or  asso- 
ciations for  a  common  purpose  of  trade  or 
business,  which  appear  to  be  well  settled  on 
reason  and  authority.  The  first  Is  that  any 
man  or  number  of  men  who  are  the  owners 
of  any  kind  of  property,  real  or  persmial, 
may  form  a  partnership  or  association  with 
others,  and  sell  that  property  to  the  associa- 
tion at  any  price  which  may  be  agreed  upon 
between  them,  no  matter  what  It  may  have 
originally  cost,  provided  there  be  no  fraudu- 
lent misrepresentation  made  by  the  vendors 
to  their  associations.  They  are  not  bound  to 
disclose  the  profit  which  they  may  realize  by 
the  transaction.  They  were  in  no  sense 
agents  or  trustees  In  the  original  purchase, 
and  it  follows  that  there  is  no  confldoitial  re- 
lation between  the  parties  which  affects  them 
with  any  trust  It  Is  like  any  other  case  of 
vendor  and  vendee.  They  deal  at  arm's 
length.  Their  partners  are  in  no  better  posi- 
tion than  strangers.  They  must  exercise 
their  own  judgment  as  to  the  value  of  wliat 
they  buy.  •  •  •  The  second  principle  Is 
that,  where  persons  form  such  an  association, 
or  begin  or  start  the  project  of  one,  from  that 
time  they  do  stand  in  a  confidential  relation 
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to  each  other,  and  to  an  others  who  may  sub- 
sequently become  members  or  snbscribers; 
and  it  Is  not  competent  for  any  of  them  to 
purchase  property  for  the  purposes  of  such  a 
company,  and  then  sell  it  at  an  advance 
without  a  full  disclosure  of  the  facts.  They 
must  account  to  the  company  for  the  profit, 
because  It  legitimately  is  theirs." 

While  promoters  of  a  corporation  are  not 
Its  agents,  they  assume  a  relation  of  trust 
and  confidence  towards  those  whom  they  in- 
rite  to  Join  them  In  the  contemplated  enter- 
prise by  becomlAg  members  of  the  corpora- 
tion. Such  relation  "requires  the  same  good 
faith  on  their  part  which  the  law  exacts  of 
directors  of  corporations  and  all  other  fidu- 
ciaries." Like  directors  and  other  officers  of 
corporations,  they  can  make  no  profit  ont  of 
such  relation  except  openly,  and  with  the 
consent  of  those  to  whom  they  are  so  related. 
If  they  take  advantage  of  their  position,  and 
make  a  secret  profit  out  of  their  purchases 
for  the  corporation  or  corporators,  the  profit 
Is  the  property  of  the  proposed  corporation 
when  organized,  and  they  may  be  compelled 
to  account  for  it  in  any  proper  proceeding.  7 
Thompson's  Commentaries  on  the  Law  of 
Corporations,  {  8286;  1  Clark  and  Marshall 
on  Private  Corporations,  |  110b,  and  cases 
cited. 

In  Redhead  v.  Parkway  Driving  Club,  148 
N.  Y.  471,  42  N.  B.  1047,  Redhead  &  Suydam 
brought  an  action  against  Burrlll  to  recovo- 
the  snm  of  |2,000,  claimed  to  be  due  to  them, 
as  partners,  from  him,  for  services  as  real 
estate  brokers  upon  the  sale  of  certain  real 
estate.  The  defendant  Burrlll,  admitting  his 
liability  to  some  one  for  the  commissions 
claimed,  applied  to  the  court  for  permission 
to  pay  the  money  Into  court  for  discharge 
from  liability  to  any  one  for  the  same.  It 
appearing  that  the  Parkway  Driving  Club,  a 
corporation,  claimed  the  money,  he  was  al- 
lowed to  pay  the  money  In  court,  and  the 
Parkway  Driving  Club  was  made  the  defend- 
ant In  the  action.  It  seems  that  plalntifT 
Snydam  was  a  member  of  the  club,  and  was 
appointed  as  a  member  of  a  committee  to 
purchase  real  estate  for  the  club;  that  he  ac- 
cepted the  appointment,  and,  acting  in  that 
capacity,  purchased  the  real  estate  of  Burrlll, 
with  the  understanding  that  $2,000  of  the 
money  paid  by  the  club  for  the  property 
sbonld  be  paid  to  bis  firm  (plaintiffs)  as  com- 
missions for  selling.  The  court  held  that  the 
cinb  was  entitled  to  the  money;  that  Suydam 
•occupied  relations  of  a  confidential  and  fidn- 
dary  character  to  it,  and  could  not,  in  pur- 
chasing property  for  the  cInb,  reserve  a  ben- 
efit to  himself  or  to  a  firm  of  which  he  was 
a  member. 

In  the  opinion  of  the  court  In  the  case  It  is 
said:  "It  is  urged  In  support  of  the  appeal 
that  the  services  of  Suydam  belonged  to  the 
firm,  and  that  he  could  not,  by  any  arrange- 
ment with  the  defendant,  deprive  the  part- 
nership, of  which  he  was  a  member,  of  the 
broker's  commission  arising  from  the  sale  of 


the  property.  If  It  were  a  question  simply 
between  him  IndlTldually  and  the  firm,  that 
proposition  might  be  correct  It  might  even 
be  conceded  that  upon  an  accounting  be- 
tween the  plaintiffs  as  partners  he  would  be 
chargeable  with  the  commission,  and  still  it 
would  not  follow  that  the  fund  in  question 
belonged  to  the  firm  as  against  the  claim  of 
the  defendant.  The  partnership  relations  of 
Suydam  cannot  change  his  confidential  and 
fiduciary  obllgationfi  to  the  defendant  He 
was  competent  to  become  a  member  of  the 
corporation,  and  of  assuming  duties  and  ob- 
ligations towards  it  which  Involved  relations 
of  trust  and  confidence.  He  could  and  did 
place  himself  in  relations  with  the  defendant 
which  precluded  him  from  reaping  any  pri- 
vate benefit  from  the  transaction,  either  indi- 
vidually or  as  a  partner.  Moreover,  upon  the 
findings,  he  assumed  these  duties  upon  the 
express  understanding  that  his  services  should 
inure  to  the  benefit  of  the  corporation,  for 
which  he  acted.  If  the  arrangement  which 
he  was  competent  to  make,  and  did  make, 
with  the  defendant,  was  in  any  sense  unjust 
to  his  pai-tner,  that  may  be  a  matter  for  ad- 
justment between  themselves,  but  it  cannot 
affect  the  defendant's  rights  under  the  con- 
tract for  the  purchase  of  the  land  made  In  its 
behalf  by  him." 

McFarland  occupied  the  same  relation  of 
trust  and  confidence  to  the  Big  Star  Zinc 
Company  in  this  case  as  Suydam  sustained 
to  the  Parkway  Driving  Club  in  that  case. 
In  organizing  the  Big  Star  Zinc  Company  for 
the  purchasing  of  the  lands  from  Bardeen, 
McFarland  represented  the  Xegardai  Bros, 
and  himself.  He  did  so  with  their  knowl- 
edge and  approval.  This  was  a  means  de- 
vised by  them  for  the  purpose  of  selling  the 
lands.  The  appellants  thereby  authorized 
McFarland  to  assume  a  relation  to  the  zinc 
company  which  deprived  hijn  of  all  secret 
profits,  and  entitled  It  to  the  lands  at  what 
Bardeen  was  to  receive  for  them,  free  of  all 
charges  for  selling,  unless  It  be  the  10  per 
cent  commission  which  he  said  he  was  to 
get  The  zinc  company  authorized  him  to 
purchase  the  lands  for  It  and  he  was  with- 
out authority  to  impose  upon  It  the  burden  of 
paying  any  amount  for  the  lands  In  addition 
to  that  the  vendor  was  to  receive  as  the  pur- 
chase price.  He  could  not  bind  the  zinc  com- 
pany to  pay  the  $2,500,  the  secret  profit, 
which  be  and  Tegarden  Bros,  were  to  receive 
as  commissions  for  selling  the  lands.  He 
could  not  act  as  agent  for  the  purchaser  and 
seller  at  the  same  time.  If  Tegarden  Bros, 
are  entitled  to  recover  anything  In  this  ac- 
tion. It  must  be  under  the  contracts  made  by 
McFarland  with  Bardeen  and  the  zinc  com- 
pany. As  the  zinc  company  was  entitled, 
under  these  contracts,  to  the  lands  at  what 
Bardeen  received  for  them— $2,600— it  follows 
that  the  Tegarden  Bros,  have  no  right  to  re- 
cover of  the  due  company  any  sum  what- 
ever. 

Decree  affirmed. 
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REDEMPTION  — EJECTMENT  —  CONSOLIDATION 

OP  ACTIONS— AMENDMENTS— TIME 

OP  FILING. 

1.  Pending  a  bill  to  redeem  from  foreclosure, 
the  foreclosure  purchaser  brought  ejectment 
against  certain  persons  claiming  under  the 
mortgagor.  Defendants  in  ejectment  answered. 
Betting  up  that  their  vendor,  the  mortgagor, 
had  made  a  tender  to  redeem  within  the  statu- 
tory time,  and  that  a  redemption  suit  was  pend- 
ing, involTing  the  same  questions  involved  in 
the  ejectment  suit.  On  request  the  plaintiffs 
in  the  redemption  suit  were  made  defendants 
in  the  ejectment  suit.  Beld,  that  it  was  error 
to  transfer  the  ejectment  suit  to  the  equity 
court  and  consolidate  the  two.  as  one  was  pure- 
ly cognizable  in  equity,  and  the  other  at  law. 

2.  In  a  suit  to  redeem  from  a  foreclosure 
sale,  an  amendment  to  the  complaint  setting 
np  irregularities  in  the  foreclosure  sale  was 
properly  refused,  as  it  had  the  effect  of  chan- 
ging the  canse  of  action. 

8.  An  amendment  to  a  bill  to  redeem  from 
foreclosure  sale,  not  presented  until  the  cause 
was  ready  for  bearing,  was  properly  refused. 

4.  In  ejectment  by  a  foreclosure  purchaser 
against  persons  claiming  under  the  mortgagor, 
It  was  error  to  refuse  an  amendment  to  the 
answer  setting  up  irregularities  in  the  fore- 
closure sale,  as  such  would  have  been  a  good 
defense. 

Appeal  from  Chancery  Court,  Prairie  Coun- 
ty;  Jno.  M.  Elliott,  Chancellor. 

BUI  to  redeem  by  T.  M.  Robinson  and  an- 
other against  the  United  Trust,  Limited,  and 
others,  consolidated  with  ejectment  suit  by 
Albert  8.  Caldwell  against  A.  J.  Barrett  and 
others.  Bill  to  redeem  dismissed,  and  Judg- 
ment In  ejectment  reversed. 

W.  E.  Atkinson,  for  appellants.  Norton 
&  Prewltt,  for  appellees. 

BUNN,  O.  J.  This  is  a  Mil  In  equity  by 
appellants  to  redeem  from  foreclosure  sale 
under  a  certaia  mortgage  or  deed  of  trust 
made  by  said  Robinson  to  Charles  Cunler, 
as  trustee,  to  secure  certain  Indebtedness 
owing  by  htm  to  the  appellee  company,  on 
the  16th  day  of  May,  1894,  and  on  the  12th 
July,  1894,  tlie  same  was  duly  recorded.  The 
lauds  Included  in  the  mortgage  were  describ- 
ed as  follows,  to  wit:  The  southeast  quar- 
ter of  the  northwest  quarter  of  section  four, 
the  north  half  of  the  northwest  quarter  and 
the  northwest  quarter  of  the  northeast  quar- 
ter of  section  nine,  township  two  north, 
range  five  west.  By  deed  dated  11th  Decem- 
ber, 1804,  Robinson  conveyed  to  John  Xj. 
Anderson  the  northwest  quarter  of  the  north- 
east quarter  and  the  north  half  of  the  north- 
west quarter  of  said  section  nine,  and  the 
same  was  recorded  on  the  10th  day  of  Sep- 
tember, 1895.  On  the  7th  September,  1895, 
Anderson  and  wife  conveyed  the  last-de- 
scribed lands,  by  deed  of  that  date,  to  plain- 
tiff J.  G.  Thweatt,  which  deed  was  recorded 
on  the  10th  September,  1895.  Robinson  still 
retained  title  to  the  southeast  quarter  of  the 
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was  duly  appointed  as  a  substituted  trustee. 
On  the  14th  of  May,  1897,  the  said  ^Vllliam- 
son,  as  trustee,  acting  under  the  pow^er  con- 
ferred upon  him  In  said  mortgage  or  deed  of 
trust,  sold  all  of  the  lands  included  In  the 
same,  and  the  appellee  Albert  S.  Caldwell 
became  the  purchaser  of  said  lands,  tat  the 
price  of  $350,  and  on  the  20th  day  of  May. 
1897,  received  his  deed  from  said  trustee,  and 
the  same  was  recorded  on  the  10th  June, 
1897.  The  transcript  of  the  record  in  this 
case  unfortunately  gives  no  dates  to  the  va- 
rious pleadings  and  steps  talcen  In  the  prog- 
ress of  the  case— a  practice  to  be  condemned 
in  no  mlstakable  terms.  The  plaintiffs,  Rob- 
inson and  Thweatt,  instituted  their  suit  to 
redeem,  and'  In  the  complaint  make  an  offer 
of  tender  In  certain  amount,  which  they 
claim  Is  sufficient,  and.  If  not,  aver  that  they 
are  ready  to  pay  whatever  amount  the  court 
may  adjudge  as  the  correct  amount.  This 
complaint  was  filed  on  the  anniversary  of  the 
sale  under  the  mortgage;  but  the  proof  shows 
that  the  attorney  for  plaintiffs,  or  else  one 
of  the  plaintiffs  himself,  directed  that  no 
summons  should  be  issued  thereon  until  fur- 
ther directions,  as  an  arrangement  was  ex- 
pected to  be  made  whereby  the  matter  might 
be  disposed  of  otherwise  than  In  court,  «r 
language  to  that  effect  So  that  the  salt 
wag  never  In  fact  commenced  by  the  plain- 
tiff within  the  period  of  redemption.  It 
seems,  however,  that  the  defendants,  discov- 
ering the  complaint  on  file,  voluntarily  an- 
swered it,  and  upon  this  the  suit  proceeded 
and  progressed  to  the  rendition  of  decree 
Afterwards,  as  we  infer,  the  said  Caldwell, 
purchaser  as  aforesaid,  brought  suit  In  eject- 
ment against  A.  J.  Barrett,  A.  F.  Yopp,  and 
H.  C.  Miles,  alleging  that  they  wrongfully 
held  possession  of  a  portion  of  the  said  lands, 
claiming  under  said  Rpbinson.  Barrett  and 
Yopp  answered,  denying  title  In  CSaldwell, 
but  admitting  the  execution  of  and  sale  un- 
der the  mortgage,  but  made  this  statement 
to  wit:  "Whether  said  sale  was  made  at 
public  outcry,  and  In  manner  provided  In 
said  trust  deed,  or  whether  the  said  property 
was  ever  appraised,  or  brought  two-thirds 
of  the  aforesaid  value  thereof,  defendants 
are  not  fully  advised,  either  to  admit  or 
deny  same,  and  ask  that  strict  proof  be 
required  with  regard  to  same;  •  •  •. 
that  under  the  said  sale  the  said  T.  M.  Rob- 
inson had  a  right,  under  the  law,  to  redeem 
said  land  within  twelve  months  from  the 
date  of  said  sale,  and  that  the  said  Robin- 
son did  offer  to  redeem  the  same,  and  file  a 
bill  In  the  chancery  court  of  Prairie  county 
for  the  redemption  of  same,  within  twelve 
months  from  the  date  of  said  sale  by  said 
trustee;  that  said  suit  Is  now  pending;  In  the 
Prairie  chancery  court  and  Involves  the  very 
same  questions  as  are  Involved  In  ttala 


iants  further  state  that  they  are  own- 
d  are  lawfully  In  the  possession  of 
•d,  the  southwest  quarter  of  the  uorth- 
N  arter  of  said  section  4,  under  a  deed 

ft  cbe  said  T.  M.  Robinson,  a  copy  of 
wh.  J  l8  bereto  attached,  and  marked  'Ex- 
hibit A,'  and  made  part  of  this  answer. 
Defendants  state  that  the  platntlCT  Albert 
8.  Caldwell  Is,  and  was,  and  has  ever  since 
tlie  sale  of  said  lands  under  said  deed  of 
trust  been,  a  nonresident  of  the  state  of  Ar- 
kansas, and,  at  the  time  the  said  T.  M. 
Robinson  was  ready  and  able  to  redeem 
said  land  within  twelve  months  from  the 
time  of  said  sale,  he  was  unable  to  make  a 
personal  tender  to  the  said  Caldwell,  and 
was  compelled  to  file  bis  bill  in  chancery  for 
tbe  redemption  of  said  land,  making  said 
tender  in  connection  with  said  bill."  De- 
fendants then  ask  that  Robinson  be  made  a 
party  to  this  suit  and  that  this  cause  be 
transferred  to  the  chancery  court,  with  a 
view  of  consolidating  same  with  said  chan- 
cery suit,  which  embraces  the  questions  as 
are  Involved  herein."  A  minute  is  made  in 
term  time,  on  tbe  20th  September,  1899,  to 
tbe  effect  that  the  defendants  in  the  forego- 
ing ejectment  suit  were  permitted  to  file 
their  answer  on  tbe  2ist  September,  1899, 
and  also  tbeir  motion  to  transfer  to  the  chan- 
cery court  From  this  It  may  be  assumed 
that  tbe  foregoing  answer  was  filed  on  tbe 
21st  September,  1899;  and  on  the  22d  Sep- 
tember, 1899,  Robinson  and  Thweatt  asked 
to  be  made  parties  defendant  to  this  eject- 
ment suit  which  request  was  by  the  court 
granted.  Thereupon  tbe  court  ordered  the 
case  to  be  transferred  to  the  Prairie  chan- 
cery court  for  tbe  Southern  District  to 
which  ruling  and  Judgment  of  tbe  court  tbe 
plaintiff  at  the  time  excepted.  At  tbe  No- 
vember term,  1900,  the  defendants  In  tbe 
ejectment  suit  transferred  as  aforesaid  filed 
an  amended  answer,  setting  up  irregulari- 
ties In  tbe  foreclosure  sale,  and,  among  oth- 
er things,  that  the  appraisers  never  went 
upon  the  land  to  appraise  the  same.  The 
plaintiff  In  ejectment  moved  to  strike  out 
said  amendment  to  the  answer,  and  this 
motion  was  sustained,  and  also  to  suppress 
tbe  deposition  of  Charles  Thompson,  which 
bad  previously  been  taken;  and  this,  also, 
was  sustained.  Exceptions  were  made  and 
reserved.  The  court  held,  on  tbe  motion  to 
strike  out  the  amendment  to  the  answer  and 
to  suppress  tbe  deposition,  that  the  amend- 
ment raised  Issues  totally  Inconsistent  with 
the  prayer  to  redeem,  and  the  said  deposi- 
tion should  be  suppressed  because  it  was  not 
relevant  to  the  issues  raised  in  tbe  bill  to 
redeem  and  the  answer  thereto.  Subsequent- 
ly the  plalntlfFs,  Robinson  and  Thweatt 
asked  leave  to  amend  their  original  com- 
plaint by  inserting  therein  substantially  the 
nmendment  to  tbe  answer  of  Barrett  and 
Yopp,  theretofore  stricken  out  which  was 
denied.  Tbe  cause  was  then  beard  upon  the 
pleading  and  evidence,  and  the  court  found 
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that  there  was  no  equity  In  the  bill,  nor  in 
the  defense  of  Barrett  and  Yopp  in  tbe 
ejectment  and  the  defendants  appealed  to 
this  court 

The  case  of  Caldwell  v.  Barrett  and  Yopp 
Involved  purely  law  questions,  and  should 
not  have  been  transferred  to  the  equity 
court  It  follows,  of  course,  that  tbe  con- 
solidation of  tbe  two  cases  in  one  was  erro- 
neous, as  tbe  two  presented  matters  incon- 
gruous, besides  I)elng  one  purely  cognizable 
in  equity,  and  the  other  at  law. 

The  motion  by  plaintiffs  In  the  redemption 
suit  to  amend  their  complaint  by  inserting 
therein  the  subject-matter  of  tbe  amendment 
to  their  answer  In  tbe  ejectment  suit,  pre- 
sented by  the  defendants  therein,  Barrett 
and  Yopp,  was  properly  overruled,  because 
it  had  the  effect  of  changing  tbe  cause  of 
action,  and  also  because  same  was  not  pre- 
sented until  tbe  cause  was  ready  for  hearing; 
and  for  tbe  same  reason,  as  to  tbem,  tbe 
ruling  of  tbe  court  striking  out  the  amend- 
ment to  the  answer  of  Barrett  and  Yopp  was 
not  erroneous,  but  as  to  Barrett  and  Yopp 
the  ruling  was  erroneous,  for  tbe  amendment 
contained  a  legitimate  defense  for  them  In 
the  ejectment  suit  If  sustained  by  tbe  proof. 

The  bill  to  redeem  is  dismissed  for  want 
of  equity,  but  the  Judgment  as  to  the  eject- 
ment suit  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  as  between  the  orig- 
inal parties  thereto,  with  directions  to  trans- 
fer that  cause  back  to  tbe  Prairie  circuit 
court  to  be  tried  as  it  originally  stood  on 
that  docket 


PARK  V.  PARK  et  al. 

(Supreme  Court  of  Arkansas.    March  7,  1903.) 

H0MB8THAD— CONVEY  ANCi^-VALIDITY— 

NONJOINDER  OF  WIFE— STATUTES 

— CONSTKUCTION. 

1.  Sand.  &  H.  Dig.  §  3713,  provides  that  no 
conveyance,  mortgage,  or  other  instrument  af- 
fecting the  homestead  of  any  married  man 
Bhall  be  valid,  except  for  taxes,  laborers'  and 
mechanics'  liens,  and  the  purchase  money,  un- 
less the  wife  joins  therein.  Held,  that  such 
section  wag  not  limited  to  invalidating  specific 
liens  on  the  homestead  made  without  the  wife's 
consent,  but  covered  a  conveyance  of  tbe  home- 
stead by  the  husband  In  which  the  wife  did 
not  Join. 

2.  Where  a  husband  conveyed  the  homestead 
by  deed  in  which  the  wife  did  not  join,  re- 
serving to  the  grantor  the  right  of  possession 
and  rents  and  profits  during  his  life,  but  mak- 
ing no  reservation  of  the  wife's  interest  there- 
in, the  deed  was  void  under  Sand.  &  H.  Dig. 
$  3713,  declaring  that  no  conveyance  affecting 
the  homestead  of  a  married  womnu  should  be 
valid  unless  the  wife  joined  therein. 

Appeal  from  Circuit  Court,  Johnson  coun- 
ty; John  N.  Tillman,  Judge. 

Action  by  S.  S.  Park  and  others  against 
Leonard  Park.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

George  Park  was  the  owner  of  a  tract  of 
land  in  Johnson  county  containing  (10  acres, 
upon  which  be  resided  wltb  his  wife,  and 
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sideratlon  oi  $150,  and  Is  in  tbe  usual  form, 
except  a  provision  therein  as  follows,  to  wit: 
"The  said  party  of  the  first  part  reserves 
tbe  right  of  possession,  and  all  rents  and  In- 
come of  said  land  for  and  during  his  life- 
time, together  with  all  and  singular  the  ap- 
purtenances to  the  said  premises  belonging." 
Tbe  wife  of  George  Park  did  not  Join  in  tbe 
execution  of  this  deed,  nor  acknowledge  tbe 
same  In  any  way.  The  wife  of  George  Park 
died  in  February,  1900,  and  he  died  in  July 
of  same  year.  He  remained  in  possession 
of  tbe  homestead  until  his  death,  after 
which  Leonard  Park,  his  grantee,  took  pos- 
session. Afterwards  the  other  children  and 
heirs  of  George  Park  brought  this  action  to 
recover  their  interest  In  the  land.  Tbe  de- 
fendant, for  answer,  set  up  the  deed.  On 
the  trial,  the  court  held  that  the  deed  was 
void,  and  gave  judgement  in  favor  of  plain- 
tifts.    Defendant  appealed. 

J.  B.  Cravens,  for  appellant.  J.  H.  Bash- 
am,  for  appellees. 

RIDDIOK,  J.  (after  stating  the  facts). 
This  is  an  action  of  ejectment,  and  the  only 
question  presented  is  whether  the  deed  of 
George  Park  conveying  to  tbe  defendant 
the  land  in  controversy  was  a  valid  deed. 
Plaintiff  claims  that  the  deed  was  void  by 
reason  of  a  section  of  an  act  of  1887,  wliich 
is  as  follows,  to  wit:  "That  no  convey- 
ance, mortgage  or  other  Instrument  affecting 
the  homestead  of  any  married  man  shall  be 
of  any  validity  except  for  taxes,  laborers' 
and  mechanics'  liens,  and  the  purchase  mon- 
ey, unless  his  wife  joins  in  the  execution 
of  such  instrument  and  acknowledges  tbe 
same."    Sand.  &  H.  Dig.  8  3713. 

Defendant's  first  contention  Is  that  tbe 
purpose  of  this  statute  was  to  prevent  tbe 
husband  from  mortgaging  or  otherwise  in- 
cumbering tbe  homestead  with  specific  liens 
without  tbe  consent  of  the  wife,  and  that  it 
does  not  prevent  blm  from  making  an  abso- 
lute sale  and  conveyance  of  it  by  his  sole 
deed.  Counsel  for  defendant  admits  that 
this  construction  of  tbe  statute  is  In  conflict 
with  tbe  decision  of  this  court  in  the  case 
of  Pipkin  V.  Williams,  67  Ark.  242,  21  S. 
W.  433,  38  Am.  St.  Rep.  241,  and  it  seems 
to  us  that  it  is  also  in  conflict  with  tbe  stat- 
ute. We  must  judge  the  intention  of  the 
Legislature  by  the  language  used,  and  tbe 
words  "no  conveyance,  mortgage  or  other 
instrument"  found  In  the  statute,  it  seems 
to  us,  cover  absolute  deeds  as  well  as  mort- 
gages. We  are  therefore  compelled  to  over- 
rule tbe  contention  of  appellant  on  this 
point. 

The  next  contention  of  the  defendant  is 
that,  as  the  deed  reserved  the  right  of  pos- 
session and  of  the  rents  and  profits  to  the 
grantor  during  bis  life,  it  did  not  affect  bis 


was  to  protect  tbe  interests  of  the  wife  ic 
tbe  homestead  by  forbidding  the  hnsband 
either  to  sell  or  incumber  It  without  ha 
joining  in  tbe  deed,  but  the  constmctioo 
which  counsel  for  defendant  seeks  to  pet 
upon  tbe  statute,  by  bis  argument  on  tbis 
point,  would  permit  the  husband  to  conve; 
the  homestead  subject  to  a  life  estate  In 
himself,  which,  in  the  event  that  be  died 
first,  might  deprive  the  wife  of  tbe  home- 
stead against  her  will.  It  Is  clear,  we  think, 
that  the  husband  cannot  make  any  convey- 
ance of  his  homestead  affecting  tbe  Interest 
of  bis  wife  therein,  without  her  consent 
other  than  those  named  in  the  statute. 

Counsel  for  the  defendant  has  referred 
us  to  the  case  of  Ferguson  v.  Mason,  «)C> 
Wis.  377,  19  N.  W.  420,  as  supporting  bis 
contention.  In  that  case  tbe  court,  under 
a  statute  similar  to  ours,  held  that  the  deed 
of  the  husband  conveying  tbe  land  upon 
which  tbe  homestead  was  situated  was  valid, 
even  tbough  tbe  wife  did  not  join  In  it 
where  there  was  an  express  reservation  of 
the  homestead  rights  of  both  tbe  husband 
and  wife,  tbe  deed  in  that  case  by  its  terms 
conveying  only  the  reversion  after  tbe  bome- 
stead  rights  of  both  husband  and  wife  had 
terminated  by  death.  We  need  not  under- 
take to  decide  what  the  effect  of  such  a 
deed  would  be  under  our  statute,  for  that 
case  is  very  different  from  the  one  we  liave 
here.  Tbe  homestead  interests  of  tbe  wife 
were  reserved  by  that  deed,  but  tbe  de«d 
In  this  case  did  not  reserve  them.  We  think, 
therefore,  that  this  deed  came  within  the 
statute,  and,  as  tbe  wife  did  not  join  In  its 
execution,  we  are  of  tbe  opinion  that  the 
circuit  Judge  correctly  ruled  that  It  was 
void.  Pipkins  V.  Williams,  57  Ark.  242.  21 
S.  W.  433,  38  Am.  St.  Rep.  241. 

Judgment  nfflrmed. 


ROWLAND  V.  WADLT  et  aL 

(Supreme  Court  of  Arkansas.     March  7,  19n.3.t 

HOMESTEAD  —  RIGHTS    OP    WIDOW  —  MINOR 
CHILDREN— ADVERSE    POSSESSION— CON- 
TINUITY—TAX  SALE— REDEMPTION. 

1.  Act  Jan.  2,  1851  (Laws  1850-51.  p.  71 1. 
providing  that,  where  the  whole  of  a  dec^denfs 
estate  did  not  exceed  in  value  $300,  the  sani>' 
shoald  be  allowed  to  the  widow,  was  repealed 
by  Act  Dec.  8,  1852  (Laws  1852,  p.  9),  com- 
monly known  as  the  "Homestead  Act,*  in  so 
far,  at  least,  as  regarded  the  homestead  rights 
of  the  minor  children  conferred  by  tbe  Utter 
act. 

2.  To  acquire  title  to  land  by  adverse  posses- 
sion under  the  seven-years  statute  of  limita- 
tions, the  possession  for  the  seven  years  mD»t 
be  continuous  and  unbroken. 

3.  A  widow  having  minor  children  permitted 
her  homestead  to  be  forfeited  for  nonpaymeot 
of  taxes,  procuring  a  third  person  to  boy  it  in 

f  1.  See  Adverae  PoMonlon.  vol.  1,  Cent.  Dlf.  i  ST. 


Kct  rid  of  the  interest  of  the  minor  children 
In  the  homestead,  and  to  amount  to  a  mere  re- 
demption from  the  tax  sale  by  the  widow. 

Appeal  from  Green  Chancery  Court;  Bd- 
-wrard  D.  Robertson,  Chancellor. 

Action  by  S.  W.  Howland  against  William 
Wadly  and  others.  Decree  for  defendants, 
and  plalntiflT  appeals.    Reversed. 

J.  D.  Block  and  F.  H.  Sullivan,  for  appel- 
lant.   Luna  &  Johnson,  for  appellees. 

BUNN,  G.  J.    This  Is  a  suit  by  appellant 
against  appellees  to  recover  the  W.  ^  of  the 
S.  W.  ^  of  section  8,  In  township  16  north, 
of    range  6  east    The  appellant  deralgned 
title   through  an  entry  from   the  state  by 
Thomas   Tolbert,  and  alleged   that  Tolbert 
died  Intestate  and  In  possession  of  the  lauds, 
ovralng  the  fee,  and  that  hla  heirs  at  law, 
after  his  death,  conveyed  the  lands  to  the 
plaintlfT.    In  his  answer,  defendant  Scott  de- 
nied that  plaintiff  was  the  owner  of  the  land, 
and  alleged  that  he  himself  was  In  posses- 
sion  of  a    portion   of   It    The    answer   of 
Wadly  and  wife,  £zor  Wadly,  denied  that 
the  plaintiff  was  owner  of  the  land,  and  de- 
nied that  he  was  entitled  to  the  possession; 
and  they  further  state  that  Thomas  Tolbert 
entered  the  lands,  and  that  when  he  died 
he  left  anrTlTlng  him  a  widow  and   some 
minor  children,  and  that  at  the  time  of  his 
death  he  occupied  the  land  as  bis  homestead, 
and  that  bis  entire  estate  did  not  exceed  the 
Value  of  $300,  and  therefore  it  vested  in  bis 
widow,  who  conveyed  the  land  in  controver- 
sy afterwards  to  John  Roberts,  and  he  to 
William  T.  Roberts,  from  whom  the  defend- 
ant Exor  Wadly  Inherited  the  premises.    The 
answer  also  alleged  that  the  land  was  sold 
on  the  22d  day  of  November,  1869,  tor  the 
nonpayment  of  the  taxes  of  1868,  and  one  C. 
H.  BomhlU  became  the  purchaser  at  such 
sale,  and   received   bis  certificate,   and  as- 
signed the  same  to  John  Roberts,  to  whom 
the  county  clerk  conveyed  by  bis  tax  deed  of 
the  29tb  of  October,  1872,  and  be  conveyed 
to  William  T.  Roberts,  from  whom  said  ap- 
pellee £xor  Wadly  Inherited  as  aforesaid. 
The  seven-years  statute  of  limitation  was  also 
pleaded,  and  it  was  alleged  that  the  action 
was  not  begun  (May  30,  1896)  within  three 
years  from  and  after  the  heirs  of  Thomas 
Tolbert,  under  whom  the  plaintiff  claims,  at- 
tained their  majority.    The  statute  of  two 
years  in  favor  of  the  tax  title  was  also 
pleaded,  and  It  was  alleged  that  the  lands 
had  not  been  redeemed  from  the  tax  sale 
within  two  years  after  the  minor  heirs  of 
Tolbert  had  attained  their  majority;  and  two 
years'  possession  by  defendants  after  said 
heirs  had  attained  their  majority.    Defend- 
ants also  claimed   to   have  made  Improve- 
ments to  the  value  of  $371,  and  $300  taxes 
paid,  and  asked  that  this  be  set  off  against 


f  endants,  and  the  plaintiff 

There  are  two  questions  i 
first  is  whether  or  not  the 
2,  1851  (Laws  18BO-51,  p.  71 
where  the  whole  estate  of  t 
did  not  exceed  in  value  the 
same  should  be  allowed  to 
repealed  by  the  subsequent 
8,  1852  (Laws  1852,  p.  9),  < 
as  the  "Homestead  Act,"  ii 
as  regards  the  homestead  rij 
children,  conferred  by  the 

In  Johnston  v.  Turner,  29 
held  that,  under  the  hon 
homestead  estate  is  created 
benefit  of  the  wife  and  mil 
none  of  them  can  do  an  act 
or  prejudice  the  rights  of  1 
act  was  subsequent  to  the 
1851,  tmder  which  the  wic 
fee  in  the  case  at  bar;  and 
this  case  cited  and  in  many  i 
construed  the  homestead  a 
minor  children  rights  incoi 
act  of  1851,  where  a  homt 
ed  it  follows  that  in  so  fa 
act  of  1852  repealed  by  in: 
lowance  act  of  1851,  and  tl 
ment  of  the  estate,  when 
$300,  could  not  affect  the  rij 
children  in  the  homestead,  if 
allowance  to  her,  as  in  this 
the  sale  of  her  right  in  the 
the  right  of  the  minor  chlldi 
In  fact,  would  be  void.  See 
V.  SalUe,  Admr.,  et  al.,  29  A 
V.  Trotter  et  al.,  31  Ark.  X'. 
again  held  that  there  could 
the  homestead  by  any  act  o 
ties  having  rights  therein; 
cases  wherein  the  act  of  IS.')! 
sideration. 

In  Kirksey  et  al.  v.  Cole  U 
wherein  ail  the  cases  are  c< 
that  ^hc  design  of  the  act 
continue  the  homestead  ent 
of  the  minor  children,  and 
the  children  should  becoi) 
sever  or  divert  such  homest< 
cupancy  and  enjoyment  as 
the  minority  of  any  of  the 
all  the  cases  on  the  subject 
dren  are  held  to  be  iucup 
any  right  they  may  hare. 

It  follows  that  the  defer 
William  J.  Roberts,  took  noi 
chase  from  John  Roberts,  wl 
upon  the  widow's  conveyan 
ance  right,  as  the  widow  of 
cestor  and  original  enterer. 

The  second  question  is  wt 
appellee  held  continuous,  n< 
vprse  possession  against  tl 
the   statutory  period.    It  a 
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widow  bad  left  the  premises  when  she  sold 
to  John  Roberts,  and  he  never  took  posses- 
sion, but  at  once  sold  to  William  T.  Roberts, 
who  took  possession,  resided  on  the  land 
about  one  year,  cultlTatlng  a  small  portion 
of  the  same,  and  then  moved  oflT  of  It  for  his 
bealth,  and  sometbiug  more  than  a  year  aft> 
er wards  died,  so  that  bis  possession,  at 
furthest,  only  covered  a  period  of  three  or 
three  and  a  half  years.  There  does  not  ap- 
pear any  bona  fide  possession  by  any  one, 
except  In  a  mere  spasmodic  way,  for  a  pe- 
riod of  about  twelve  years,  when  the  appel- 
lees took  possession,  they  having  paid  the 
taxes  during  the  time — about  six  years  next 
before  the  Institution  of  this  suit— and  made 
Improvements.  The  statute  of  seven  years 
commenced  to  ran,  if  at  all,  when  the  widow 
sold  to  John  Roberts,  and  his  grantee,  Wil- 
liam T.  Roberts,  took  possession.  We  can- 
not find  that  unbroken  possession  extended 
over  a  period  of  seven  years  In  favor  of  ap- 
pellees, but  that  they  did  have  adverse  and 
continuous  possession  for  a  shorter  period 
e.Ktendlng  up  to  the  time  of  the  institution  of 
this  suit 

The  statute  of  two  years  In  favor  of  tax 
titles  did  not  apply.  The  widow  was  a  Joint 
tenant  as  to  the  homestead  with  the  minor 
children,  and  under  the  proof  and  her  own 
admissions  she  undertook  to  deprive  these 
children  of  their  Interests  in  the  homestead 
by  suffering  It  to  be  forfeited  for  the  non- 
payment of  the  taxes,  procuring  one  BomhiU 
to  become  the  purchaser  at  the  sale,  and 
afterwards  reimbursing  blm  for  the  outlay, 
and  having  him  assign  bis  certificates  of 
purchase  to  John  Roberts,  who  bad  already 
or  Immediately  afterwards  purchased  the 
land  from  her— that  is,  her  right  to  the  same 
by  said  allotment.  This  was  a  scheme  or 
device  to  get  rid  of  the  interest  of  the  minor 
children  In  the  homeBtead,  and  amounted  to 
nothing  more  than  a  redemption  from  the  tax 
sale  by  the  widow. 

For  the  reasons  above  given,  the  decree  Is 
reversed,  and  cause  remanded  to  be  tried  not 
inconsistently  with  this  opinion. 


MILLER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

25.  1903.) 

RAPB— AGE    OF    FEMALE— WITNESSES— CROSS- 
EXAMINATION— CONTRADICTION 
— ACCO.MPLICBS. 

1.  Where,  in  a  prosecution  for  rape  of  a  fe- 
male under  15  years  of  age,  prosecutrix  testi- 
fied that  she  was  14  years  of  age  at  the  time 
of  the  alleged  intercourse  with  defendant,  it 
was  error  for  the  court  to  refuse  to  permit  de- 
fendant to  ask  her  ou  cross-examination,  for 
the  purpose  of  imjicacbmcnt.  whether  on  dates 
specified,  about  the  time  of  the  alleged  offense, 
she  bad  not  stated  to  other  persons  uamed  that 
she  was  16  years  of  age. 

2.  In  a  prosecution  for  rape,  evidence  that 
prosecutrix  agreed  with  defendant  not  to  dis- 
close the  facts  oonstituting  the  offense,  in  order 
to  shield  defendant  from  prosecution,  was  in- 
Bufllcicut  to  make  her  an  accomplice. 


Appeal  from  District  Court,  Coleman  Coun- 
ty; Jno.  W.  Goodwin,  Judge. 

H.  B.  Miller  was  convicted  of  rape,  and  he 
appeals.    Reversed. 

F.  L.  Snodgrass,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
rape  upon  a  female  under  the  age  of  15 
years,  and  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of  7 
years. 

Bill  No.  3  complains  that  while  prosecutrix. 
Minnie  Jesse,  was  on  the  stand,  and  after  she 
had  testified  that  she  was  born  May  26,  18i»<.i. 
and  that  she  was  15  years  old  ou  May  '2i'>. 
1901,  and  that  she  was  14  years  of  age  at  the 
time  of  the  alleged  act  of  intercourse,  api>el- 
lant,  on  cross-examination,  asked  the  follow- 
ing question:  "DiA  you  see  Bob  Carson 
about  the  22d  of  July,  1901,  out  In  the  prairie. 
150  or  200  yards  from  your  father's  house, 
and  tell  him  at  that  time  that  you  were  six- 
teen years  old?"  The  state  objected  to  this 
testimony.  The  defendant  propounded  the 
question  for  the  purpose  of  impeaching  the 
witness,  and  expected  said  witness  to  answer 
that  she  did  not  make  any  such  statement, 
and  expected  to  prove  by  Carson  that  she  did 
tell  him  at  said  time  and  place  tliat  she  was 
16  years  old.  By  the  fourth  bill  it  is  made 
to  appear  that  appellant,  on  cross-examina- 
tion, asked  prosecutrix,  Minnie  Jesse,  If  she 
did  not  tell  Henry  Hedgecoke  in  June,  1901. 
that  she  was  16  years  of  age.  Subsequent 
bills  show  both  of  said  witnesses  were  offer- 
ed to  prove  that  prosecutrix  had  stated  such 
fact  to  them.  This  testimony  was  excluded 
by  the  court,  and,  as  stated,  appellant  was 
deprived  of  the  privilege  of  asking  prose- 
cutrix, on  cross-examination,  If  she  bad  not 
made  such  statements.  The  fact  that  prose- 
cutrix was  under  15  years  of  age,  and  could 
not  consent  to  rape,  does  not  prevent  the 
cross-examination  by  appellant  as  to  her  ajw. 
Clearly,  if  she  made  a  statement  to  other  par- 
ties, oat  of  court,  utterly  at  variance  with  her 
testimony  upon  the  trial.  It  is  proper  and  le- 
gitimate, on  cross-examination  or  by  im- 
peachment, to  show  said  contradictory  state- 
ments. When  prosecutrix  is  permitted  to 
testify,  this  prrsupposes,  in  legal  contempla- 
tion, her  competency  as  a  witness.  This  be- 
ing conceded,  and  the  state  Insisting  that  she 
is  competent  to  testify.  It  is  proper  for  de- 
fendant to  show  that  her  statements  In  ref- 
erence to  her  age  are  unreliable.  If  she  has 
told  various  parties  that  she  is  over  the  age 
of  consent,  this  testimony  should  be  admit- 
ted, as  going  to  the  credibility  of  her  testi- 
mony. Therefore  the  court  erred  in  exclud- 
ing the  same. 

Appellant  Insists  that  prosecutrix  Is  an  ac- 
complice, and  that  the  court  erred  in  tailing 
to  charge  on  the  law  of  accomplices.  As  to 
this  matter,  prosecutrix  testified-  "I  remem- 
ber when  the  grand  Jury  was  In  session  in 
September,  1901.    While  the  grand  jury  was 
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In  session,  I  made  an  agreement  Tvlth  defend- 
ant not  to  tell  what  I  knew.  Yes,  sir;  the 
grand  Jury  adjonmed  before  I  told  what  I 
knew  about  it.  Yes,  sir;  the  object  of  us 
making  that  agreement  was  to  prevent  a 
prosecution.  Defendant  did  not  want  me  to 
tell  it.  I  understood  that  the  purpose  of  the 
agreement  was  to  keep  defendant  from  being 
indicted  and  prosecuted.  Yes,  sir;  I  made 
the  agreement  for  that  purpose.  At  the  time 
I  made  the  agreement  I  was  over  fifteen 
yean  old.  I  made  the  agreement  with  de- 
fendant during  September,  and  I  was  fifteen 
the  26th  of  the  preceding  May."  Even  con- 
ceding that  prosecutrix  could  be  made  an  ac- 
complice upon  a  proper  showing,  the  evi- 
dence before  us  does  not  make  her  such. 
"One  Is  not  an  accessory  who  merely  neglects 
to  make  known  to  the  authorities  that  a  fel- 
ony has  been  committed,  or  forbears  to  ar- 
rest the  felon,  or  agrees  not  to  prosecute  him. 
Keeping  a  witness,  by  persuasion  or  intimi- 
dation, from  appearing  against  a  felon  on  his 
trial  does  not  render  one  the  felon's  acces- 
sory." Bishop,  New  Or.  Law,  vol.  1,  {  C94. 
Nor  does  the  fact  that  one  agrees,  for  money, 
not  to  give  evidence  against  a  felon,  or  knows 
of  the  felony  and  does  not  disclose  it,  make 
said  party  an  accessory  after  the  fact.  There 
must  be  some  Independent  criminality  to 
make  tbem  an  accomplice.  Wharton,  Cr. 
Law,  vol.  1,  {  242.  For  a  further  discussion 
of  this  matter,  see  Chltlster  v.  State,  33  Tex. 
Cr.  R.  635.  28  S.  W.  683;  Caylor  v.  State 
(Tex.  Cr.  App.)  68  S.  W.  982;  Prewett  v. 
Slate  (Tex.  Cr.  App.)  53  S.  W.  870;  Grim- 
singer  V.  State  (Tex.  Cr.  App.)  60  S.  W.  583; 
Martin  v.  State  (Tex.  Cr.  App.)  70  S.  W.  073. 

Appellant  also  insists  that  the  court  erred 
In  falling  to  charge  on  alibi.  The  writer 
does  not  think  the  issue  of  alibi  was  present- 
ed by  the  evidence,  but,  in  the  opinion  of  the 
majority  of  the  court,  such  a  charge  was  re- 
quired. We  do  not  deem  it  necessary  to  pass 
on  appellant's  various  other  assignments  of 
error. 

For  the  error  discussed,  the  Judgment  Is 
reverend,  and  the  cause  remanded. 


WALKER   V.   STATE. 

(Court  of  Olminal  Appeals  of  Texas.     March 

18.  1003.) 

CRIMINAL     LAW— HOMICIDE— EVIDENCE— OTH- 
ER OFFENSES— MOTIVE— DECLARA- 
TIONS OF  ACCUSED. 

1.  Where  defendant  killed  deceased  in  a  quar- 
rel in  which  deceased  was  the  aggressor,  and 
thpre  was  no  evidence  that  defendant  feared 
deceased  would  prosecute  him  for  violating  the 
local  option  law,  evidence  that  some  two  weeks 
prior  to  the  killing  defendant  axked  deceased 
to  remain  quiet,  as  the  grand  jury  wag  about 
to  meet,  and  deceased  replied  that  he  would 
not  swear  to  a  lie  for  any  one,  and  that  just 
prior  to  the  killing  deceased  obtained  whisky 
at  defendant's  place,  together  with  the  min- 
ntes  of  the  county  commissioners'  court  estab- 
lishing local  option  in  the  county  where  de- 
fendant kept  a  saloon,  was  not  admissible  to 
show  a  motive  for  the  crime. 


2.  In  a  prosecu 
that  defendant,  pr 
prosecutions  again 
uor  law  were  to  t 
would  rather  hare 
than  a  prosecution 
selling  liquors,  wai 

Appeal    from 
County;    N.  R.  L 

John  Walker  i 
and  he  appeals. 

D.  G.  Hunt,  foi 
tin,  Asst  Atty.  C 

DAVIDSON.  P. 
In  the  second  de; 
ing  confinement 
term  of  15  years. 

The  state  was  ] 
widow  of  decease 
two  weeks  before 
appellant  sold  hlu 
further   testified 
drive  up  in  fronl 
stayed  in  the  bug; 
into  the  bouse,  an 
returned  to  the  bu 
the  beer,  and  said 
now.    The  grand  J 
band  remarked.  'I 
body.'     Defendant 
looked  down,  turn' 
Into  the  bouse."    i 
Saturday,  before  n 
husband  and  mys 
Walker's  place  of  I 
busbaitd    got    out, 
and  shortly  after 
returned  to  the  bu 
ed  my  husband  a  ] 
husband  paid  defei 
Jectlons  were  urg« 
this    testimony— a  I 
acts  constituted  otl 
transactions  whicb 
upon  the  question 
dldal.    The  court 
ing  "that  the  evld 
purpose  of  showlii 
of  defendant  to  k 
were  told  that  the; 
any  other  purpose, 
permitted  to  Introti 
utes   of   the   couu 
showing  the  puttir 
tion  In  Eastland  cc 
jected  to  for  varlov 
plains  this  bill  by  ! 
was  offered  In  con 
of  Mrs.  Kllner  as 
to  deceased  that 
grand  jury  would 
was  informed  at 
only  consider  the  : 
In  force  In  Eastlar 
of  showing  a  moti 
ant  to  kill  deceas 
consider  it  for  no  < 
tlmony  was  clearl] 
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iclde  occurred  on  tbe  nlgbt  of  the  23d  of 
December.  These  matters  occurred  long  pri- 
or to  the  killing,  and  were  In  no  way  con- 
nected with  It.  Extraneous  facts  and  crimes 
are  sometimes  admissible  when  they  go  to 
show  the  Intent,  develop  tbe  res  gestie,  or 
connect  defendant  with  tbe  crime  for  wblcb 
be  Is  being  tried.  Walker  and  deceased, 
Kliner,  were  friends,  and  had  been  for  quite 
a  length  of  time.  On  tbe  occasion  of  tbe 
difficulty,  Kliner  was  drinking,  and,  some 
of  tbe  witnesses  say,  quite  drunk.  He  was 
very  abusive  and  aggressive  In  bis  conduct 
towards  appellant,  tlireatening  to  kill  bim 
and  using  violence  and  epithets  toward  Iilm. 
Appellant  sought  to  avoid  and  pacify  (de- 
ceased, but  was  followed  by  deceased.  He 
left  bis  place  of  business,  closing  tbe  door, 
and  requested  his  porter  to  carry  deceased 
in  one  direction,  while  be  (appellant)  went 
in  tbe  opposite  direction.  Deceased  insisted, 
and  followed  Iiim  up.  Appellant  returned  to 
the  lot  in  tbe  rear  of  his  business  bouse 
while  pursued  by  deceased.  On  their  return 
to  tbe  rear  of  tbe  building  tbe  homicide  oc- 
curred. There  was  no  eyewitness  to  tbe 
transaction,  and  it  was  at  night  Appellant's 
statement  and  evidence  claim  self-defense 
from  aggressive  movements,  acts,  and  dem- 
onstrations of  deceased.  Deceased  was 
shown  to  be  a  violent  and  dangerous  man, 
having  previously  killed  Purcell.  All  tbe 
witnesses  who  testify  in  regard  to  bis  char- 
acter show  that  when  drinking  he  was  a 
violent  and  dangerous  man,  and  one  who 
would  likely  execute  a  threat  There  is 
nothing  in  the  record  tending  to  show  appel- 
lant was  afraid  deceased  would  prosecute 
him  for  violating  the  local  option  law.  In 
fact  be  seemed  to  be  accustomed  to  these 
prosecutions.  Therefore  we  hold  tbe  testi- 
mony in  no  way  tended  to  throw  any  light 
on  this  transaction,  and  only  served  to  prej- 
udice tbe  minds  of  tbe  Jury  against  accused. 
Another  bill  of  exceptions  recites  that 
while  witness  Bollinger  was  testifying  be 
was  permitted  to  state:  "I  know  John 
Walker  [defendant].  Have  known  him  for 
two  yeara  Some  time  prior  to  the  killing 
of  Kliner— I  don't  remember  the  exact  time 
—I  had  a  conversation  with  bim  in  tbe  town 
of  Cisco,  Texas.  He  called  me  out  from  tbe 
barber  shop,  and  said  to  me  he  would  rather 
have  a  murder  case  against  Iiim,  than  a 
whisky  case,  in  Eastland  county.  This  was 
Just  before  Walker's  local  option  cases  were 
to  come  up  In  tbe  county  court."  Various 
objections  were  urged  to  the  Introduction  of 
this  testimony.  It  was  certainly  very  dam- 
aging, and  without  any  apparent  connection 
with  tbe  homicide.  It  showed  him  to  be  a 
violator  of  the  local  option  law,  and  his 
dread  of  prosecutions  for  violating  said  law. 
It  may  have  left,  and  doubtless  did  leave, 
the  impression  on  the  Jury  that  he  bad  less 
compunctions  of  conscience  in  taking  human 
life,  and  less  dread  of  a  prosecution  for  tliat 
belnous  offense,  ttian  for  violating  tbe  local 


option  law.  A  severer  crittcism  of  his  ebar- 
acter  could  not  well  be  Imagined.  It  was 
prejudicial  in  tbe  extreme.  The  court  under- 
took to  control  all  this  testimony  by  relegat- 
ing it  to  the  question  of  motive.  Tills  was 
a  charge  on  the  weight  of  evidence.  It  as- 
sumes tbe  fact  that  the  motive  for  tbe  kill- 
ing was  to  avoid  the  prosecution  which 
might  be  predicated  on  the  evidence  of  de- 
ceased, without  a  fact  In  tbe  record  to  con- 
nect those  transactions  with  the  homicide. 

For  tbe  errors  Indicated,  tbe  Judgment  is 
reversed  and  the  cause  remanded. 

HENDERSON,  J^  absent 


ATCHISON  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.     March 

4,  1903.) 

MALICIOUS  MISCHIEF— ANIUAI.S—DOO  KUJL.INO 

— DEFENSBS— BVIDBNCB-THRBSATS    OP 

OTHERS-BILL  OF  EXCEPTIONS. 

1.  Where,  in  a  prosecution  for  maliciously 
shooting  a  dog,  deiendaut  pleaded  an  alibi,  be 
could  not  set  up  either  actual  or  apparent  dan- 
ger from  the  dog,  or  his  vicious  habits,  in  jus- 
tification. 

2.  Where  defendant  shot  prosecutor's  dog  at 
a  distance  of  25  or  30  yards,  while  the  dog 
was  standing  inside  his  owner's  fence,  with  his 
nose  sticking  under  tbe  lower  strand  of  wire, 
barking,  defendant  was  not  justified  in  shoot- 
ing the  dog  on  tbe  ground  of  self-defense. 

3.  Where  there  was  no  evidence  that,  at  the 
time  of  the  shooting,  defendant  was  in  any 
danger  from  the  dog,  which  was  within  its 
owner's  inclosnre,  and  was  not  attempting  to 
break  therefrom,  evidence  of  the  dog's  viciou»- 
uess  was  inadmissible. 

4.  In  a  prosecution  for  malicionsly  shoot- 
ing a  dog,  a  bill  of  exceptions  that  defendant 
offered  to  prove  that  he  had  heard  other  per- 
sons in  the  community  threaten  to  kill  the  dog 
was  insufficient,  for  failure  to  name  the  per- 
sons making  such  tJireats. 

5.  Where,  in  a  prosecution  for  killing  a  dog, 
there  was  no  evidence  that  any  other  person, 
except  defendant,  was  in  the  vicinity  at  the 
time  of  the  shooting,  and  there  was  no  fart 
proved  tending  to  proximately  connect  any  one 
else  with  the  Ehooting,  evidence  that  others 
had  threatened  to  shoot  the  dog  was  inadmissi- 
ble. 

6.  In  a  prosecution  for  maliciously  shooting 
a  dog,  evidence  held  to  justify  the  conviction. 

Appeal  from  Hill  County  Court;  L.  C.  Hill, 
Jadge. 

Homer  Atchison  was  convicted  of  mali- 
cious mischief,  and  be  appeals.    Affirmed. 

Dearden  &  Cypert,  for  appellant  B.  T. 
Cummlngs,  Asst.  Co.  Atty.,  C.  P.  Greenwood, 
Co.  Atty.,  and  Howard  Martin,  Asst  Atty. 
Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  adjud- 
ged guilty  of  malicious  mischief,  for  shoot- 
ing a  dog,  and  his  punlstunent  a8ses.<ied  at  a 
fine  of  one  cent 

The  result  of  this  appeal  lias  brought  be- 
fore this  court  a  record  containing  20  bills 
of  exception,  and  tbe  spirit  usually  manifest- 
ed in  litigation  where  a  dog  is  at  Issne.  A 
brief  summary  of  tbe  substance  of  tbe  facts 
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la  necessary  to  bring  In  review  tbe  qnestlons 
snggested  for  revlBlon.  J.  B.  Gant  was  tbe 
owner  of  two  dogs,  both  being  black;  and, 
aa  far  as  we  are  able  to  discover,  tbe  only 
dlBtlngulsblng  difference  between  tbe  dogs 
consisted  in  tbe  fact  tbat  one  had  a  brown 
spot  in  bis  breast,  and  the  other  a  white. 
Gant  resided  on  tbe  east  side  of  a  public 
road  which  ran  north  and  south.  Between 
sundovm  and  dark  on  tbe  19th  of  April,  1902, 
defendant,  traveling  along  this  road,  had 
passed  Ganf  s  residence  some  25  or  30  yards, 
when  tbe  dog  with  tbe  white  breast  stuck  bis 
nose  nnder  tbe  barb  wire  fence  and  began 
barking.  Defendant  tnmed  around  and  fir- 
ed at  the  dog,  being  25  or  30  yards  distant, 
striking  him  in  one  eye  and  In  tbe  front 
part  of  the  face.  Tbe  shot  were  No.  8  bird 
sbot,  one  of  which  also  struck  the  gallery 
post.  Appellant's  defense  was  alibi,  wUcb 
he  supported  by  his  own  testimony  and  tliat 
of  several  otbera  There  was  considerable 
evidence  Introduced  of  a  damaging  cliaracter 
to  the  dog's  reputation  for  peace  and  quie- 
tude, wlilch  was  subsequently  excluded  by 
the  court  from  the  consideration  of  the  jury. 
Appellant  also  sought  to  prove  threats 
against  the  life  of  tbe  dog  by  other  parties. 
This,  we  think,  is  a  sufficient  statement  of  tbe 
record  to  bring  In  review  the  questions  upon 
wblcb  a  reversal  is  sought 

We  deem  It  unnecessary  to  review  tbe  case 
from  the  standpoint  of  tbe  alibi.  The  Jury 
disregarded  this  theory  entirely,  and,  If  true, 
defendant  could  not  set  up  either  actual  or 
apparent  danger  from  the  dog  or  his  vicious 
habits.  Therefore  we  take  tbe  case  from  tbe 
state's  standpoint;  there  being  no  other  tes- 
timony, ■  except  the  direct  evidence  for  the 
state  and  tbat  for  the  defendant  If  tbe 
state's  case  be  tme,  and  tbe  jury  -so  con- 
sidered, then  appellant  shot  tbe  dog,  under 
tbe  circumstances  stated,  at  a  distance  of  25 
or  30  yards;  tbe  dog  standing  inside  the 
yard,  with  bis  nose  stuck  under  tbe  lower 
strand  of  the  barb  wir^  fence,  barking. 
There  could  be  no  danger  to  appellant,  either 
actual  or  apparent  from  tbe  dog  at  tbat 
distance.  It  Is  not  undertaken  to  be  shown 
tbat  the  barking  of  the  dog  "was  a  dangerous 
weapon,  or  the  semblance  thereof,"  or  tbe 
fact  that  appellant  was  within  the  sound  of 
tbe  dog's  voice  when  barking  rendered  tliat 
barking  an  assault  If  tbe  barking  of  tbe 
dog  constituted  an  assault,  then,  of  course, 
be  was  evidently  within  reach  of  the  sound 
of  the  voice,  and  the  fact  that  It  reached  him 
would  constitute  a  battery.  But  we  do  not 
believe  this  character  of  act  by  the  dog  sug- 
gested an  assault  and  tbe  corresponding 
right  of  self-defense.  Had  tbe  dog  been  rush- 
ing upon  appellant  in  such  manner  as  to 
leave  tbe  impression  and  belief  upon  his 
mind  tbat  be  was  about  to  attack  or  bite 
blm,  or  that  he  had  serious  intent  to  do  so, 
then,  unquestionably,  defendant  would  have 
tbe  right  to  defend  himself.  Then,  In  our 
opinion,  the  mere  barking  of  tbe  dog  did  not 


suggest  self-defens 
apparent  danger. 

Nor  was  the  cour 
testimony  as  to  tb( 
dog.  Tbe  mere  fa< 
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bill  la  totally  insufflcient  to  mggest  tbe  ad- 
missibility of  the  testimony,  and  under  the 
record  and  bill  of  exceptions  as  presented, 
tbe  court  did  not  err  in  excluding  it 

It  is  contended  the  evidence  is  not  suffi- 
cient. We  are  of  opinion  it  is.  Two  wit- 
nesses identify  appellant  as  tbe  party  who 
shot  the  dog.  This  was  met  by  appellant 
with  evidence  of  alibi.  Tbe  Jury  settled 
these  questions  adversely  to  appellant,  and 
we  are  not  autborlzed  to  disturb  their  find- 
ing, as  the  record  is  presented,  and  therefore 
the  Judgment  is  affirmed. 


Ex  parte  STONE.* 

(Court  of   Criminal  Appeals  of  Texas.     Feb. 
11.  1903.) 

HABEAS     CORPUS— CONTEMPT— EVIDENCE— JU- 
RISDICTION—INJUNCTION— FAILURE   TO 
SERVE— NOTICE  OF  ORDER. 

1.  Where  one  has  been  found  guilty  of  a  con- 
tempt, and  ap;>lie8  to  tbe  Supreme  Court  for 
habeas  corpus,  it  there  is  any  testimony  in  the 
record  showing  that  the  court  had  jurisdiction, 
and  the  court  decides  that  it  did  have,  its  ac- 
tion cannot  be  reviewed. 

2.  Id  order  to  reuder  one  guilty  of  a  con- 
tempt, consisting  of  the  violation  of  an  injunc- 
tion, it  is  not  necessary  that  the  writ  should 
have  been  served  on  him,  if  he  had  actual 
knowledge  of  its  issuance.      , 

3.  Where,  in  a  suit  by  a  railroad  company,  a 
number  ot  ticket  brokers  wei-e  eujoined  from 
dealing  in  certain  tickets,  the  fact  that  one  of 
them  tiled  an  answer  in  the  snit  did  not  show 
that  be  had  knowledge  of  the  issuance  of  an 
injunction,  so  as  to  render  the  same  binding 
on  him;  there  being  evidence  that  he  had  no 
knowledge  ot  tbe  suit,  and  that  the  attorueys 
were  retained  by  other  brokers,  and  authorized 
by  them  to  represent  all  the  defendants. 

Application  by  W.  H.  Stone  for  writ  of 
habeas  corpus  in  a  contempt  proceeding. 
Relator  discharged. 

Ueo.  C.  Altgelt  and  R.  B.  Minor,  for  re- 
lator. Newton  &  Ward  and  Robt  A.  John, 
Asst.  Atty.  Uen.,  for  respondent 

HENDERSON,  J.  This  is  an  original  ap- 
plication for  tbe  writ  of  habeas  corpus  in  a 
contempt  proceeding  before  Hon.  S.  J. 
Brooks,  Judge  of  the  Fifty-Seventh  Judicial 
District  of  Texas.  It  appears  from  tbe  rec- 
ord that  a  snit  was  brought  In  said  district 
court  against  Setb  Testard  and  others,  in- 
cluding relator,  on  October  18,  1902,  by  tbe 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company  and  certain  other  railway 
companies,  enjoining  them  from  buying  or 
selling,  or  otherwise  dealing  in,  certain  rail- 
road tickets  issued  by  said  roads  on  account 
of  the  San  Antonio  International  Fair  for 
the  year  1902;  said  tickets  being  Indorsed 
"Nontransferable."  After  bringing  said  suit, 
and  the  issuance  of  said  injunction,  relator, 
with  others,  was  attached  on  a  charge  of 
having    violated    said    injunction,    and    was 

*Rebearlng  denied  March  26,  1903. 

It  2.  See  loiunctlon,  vol.  27,  Cent.  Dig.  |  Ut, 


brought  before  tbe  court  and  tiled  a*  for  a 
contempt  in  disobeying  the  order  of  said 
court  Relator  was  adjudged  guilty  of  vio- 
lating said  order,  and  fined  in  tbe  sum  of 
1100.  He  sued  out  a  writ  of  babeas  corpus. 
and  now  brings  the  case  before  as;  claim- 
ing, among  other  things  that,  as  to  bim,  tbe 
court  acted  without  Jurisdiction,  In  that  he 
was  never  served  with  the  writ  of  injunction, 
and  was  in  the  employ  of  no  person  who  was 
served  with  said  writ  While  other  ques- 
tions are  raised  in  the  record,  we  only  deem 
It  necessary  to  notice  this  one,  becaase.  if 
it  is  true  that  be  was  not  served  witb  said 
writ  of  injunction,  as  an  indtvldoal,  and  bad 
no  notice  that  his  employer  was  served 
with  same,  then  tbe  court  which  pnntebctl 
him  for  contempt  never  acquired  Jorisdic- 
tlon  of  him,  and  its  action  was  without  au- 
thority of  law.  ■  2  High  on  Injimctlons,  H 
1421,  1422,  1452;  1  Beach,  Injunctions,  S 
2(i2:  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  voL 
7,  pp.  54,  55.  We  have  carefully  examined 
the  record  to  determine  whether  or  not  the 
court  acquired  Jurisdiction  of  Iilm  under  the 
injunction  proceedings,  for  if  this  were  a 
doubtful  question,  or  If  there  was  testimony 
in  the  record  tending  to  support  this  view  of 
the  case,  and  the  court  a  quo  decided  tliat  it 
did  have  Jurisdiction,  then  we  cannot  revise 
the  action  of  that  court  on  a  habeas  corpus 
proceeding.  But  unquestionably  we  are  au- 
thorized to  Inquire  into  the  Jurisdiction  of 
the  court  below  over  the  subject-matter  or 
person  of  relator,  and  tbe  authority  to  render 
tbe  particular  Judgment.  If  either  of  these 
essential  elements  are  lacking,  the  Judgment 
is  fatally  defective.  Ex  parte  Degener,  3<i 
Tex.  Cr.  App.  6CC,  17  S.  W.  1111,  and  au- 
thorities there  cited.  The  proceeding  here 
was  not-  for  a  contempt  In  the  face  of  the 
court,  but  for  a  constructive  contempt  in 
disobeying  the  writ  of  injunction  which  hi'  1 
been  granted  by  the  district  Judge.  We  do 
not  understand  that  it  was  necessary  that 
said  writ  should  have  been  formally  served 
on  appellant  It  was  not  even  necessary 
that  any  writ  should  have  l>een  issued;  and 
some  of  the  authorities  go  to  tbe  extent  of 
holding  that  the  mere  pronouncement  of  the 
order,  without  an  entry  of  record,  whore 
this  Is  brought  home  to  the  knowledge  of  tbe 
party  of  the  proceeding,  is  sufflclent.  See  Hull 
V.  Thomas,  3  Edw.  Ch.  237;  People  v.  Brew- 
er, 4  Paige,  406.  It  is  an  undisputed  fact 
as  we  find  from  the  record,  that  a  suit  was 
brought  against  Testard  and  othera.  Includ- 
ing relator,  on  the  18th  day  of  October,  linri, 
by  tbe  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  with  other  railway  com- 
panies, and  that  an  injunction  bad  been  su(><l 
out  in  said  court  restraining  defendants  in 
said  suit  from  selling  certain  described  rail- 
way tickets.  The  writ  of  Injunction,  how- 
ever, was  not  served  on  this  relator  until 
aliout  3  o'clock  on  tbe  evening  of  the  24th 
of  October.  The  sale  of  the  ticket  in  ques- 
tion was  on  the  morning  of  the  24th  of  Octo- 
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ber,  about  9  o'clock.  80  that.  If  tbe  validity 
of  the  judgment  for  contempt  depended  on 
tbe  record  of  serrice.  It  must  Inevitably  fall. 

However,  It  Is  contended  on  tbe  part  of 
the  respondent  that,  although  relator  was 
not  served  with  a  copy  of  the  writ  of  in- 
junction prior  to  the  sale  of  the  ticket,  yet  he 
w^as  amenable  to  the'  writ,  because  be  bad 
notice  thereof,  or  such  knowledge  of  its  is- 
suance as  put  him  on  notice,  or  that  he  acted 
for  one  Seth  Testard  in  the  sale  of  the  tick- 
et, and,  knowing  that  Testard  was  enjoined, 
bts  action  was  In  contempt  of  court.  In  re- 
gard to  the  last  proposition,  while  the  record 
does  show  that  relator  must  have  had  notice 
prior  to  the  sale  of  said  ticket  that  Seth 
Testard  had  been  enjoined  from  selling  the 
same,  still  there  is  no  evidence  showing 
that  in  the  sale  of  said  ticket  he  acted  as 
the  agent  or  servant  of  Seth  Testard.  On 
the  contrary,  the  record  is  undisputed  to  the 
effect  that  he  did  not  act  as  sucb  agent  or 
servant. 

Dn  the  other  proposition,  as  to  the  notice 
of  the  issuance  of  the  writ.  It  is  contended 
that  through  his  attorneys,  Messrs.  Minor 
and  Altgelt,  he  filed  an  answer  In  said  suit, 
and  consequently  is  held  to  a  knowledge  of 
tho  injunction  proceedings.  However,  the 
appearance  of  these  attorneys  on  behalf  of 
relator  in  said  suit  is  explained  by  showing 
that  they  were  employed  by  other  defendants 
in  the  case,  who  were  conducting  a  ticket- 
brokerage  business  in  San  Antonio,  and  their  1 
fee  was  arranged  by  these  other  parties. 
Aud  It  is  also  shown  how  these  attorneys 
came  to  represent  appellant,  which  was  at 
the  instance  of  Seth  Testard,  who,  on  the 
inquiry  of  said  attorneys  as  to  whether  or 
not  they  should  represent  all  of  said  defend- 
ants, responded  that  they  were  to  represent 
all  of  the  defendant.  Both  Testard  and  the 
attorneys  testified  that  they  never  had  any 
conference  with  the  relator  as  to  represent- 
ing him  in  said  case,  and  the  relator  himself 
testified  that  he  knew  nothing  of  the  pend- 
ency of  the  suit  against  him,  or  that  be  was 
a  party  thereto,  and  did  not  request  said  at- 
torneys to  represent  him,  or  have  any  knowl- 
edge that  they  had  done  so.  So  that,  as  we 
understand  the  record  on  this  question,  the 
appearance  of  said  attorneys  on  behalf  of  re- 
lator is  fully  explained,  in  a  manner  con- 
sistent with  his  own  statement;  and  it  re- 
mains an  uncontroverted  fact  that  he  had  no 
knowledge  of  the  pendency  of  said  suit  as 
against  himself,  and  that  the  appearance  of 
said  attorneys  on  his  behalf  was  without  bis 
knowledge  or  consent.  We  do  not  think  it 
'Will  be  seriously  contended  that  the  unau- 
thorized appearance  of  an  attorney  could 
subject  relator  to  a  fine  and  imprisonment. 
or  that  such  appearance,  though  with  color  of 
authority,  could  not  be  satisfactorily  ex- 
plained, so  as  to  relieve  him  of  the  penal 
consequences  ensuing  from  the  disobedience 
of  an  injunction  of  which  he  had  no  actual 
knowledge.    That  is,   the  unauthorized   ap- 
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FREEMi, 
(Court  of  Criminal  A 
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the  same  piece  of  paper.  The  attorney  also 
testified  that  prior  to  puttinK  defendant  on  the 
stand  he  had  talked  to  him  about  what  his  tes- 
timony would  he.  Beld,  that  the  testimony  was 
IHX>perly  received. 

On  Motion  for  Rehearing. 

2.  Statement  by  counsel  for  defendant  on 
learning  that  one  of  the  jurymen  had  admitted 
having  had  some  information  respecting  the 
case  before  he  was  drawn,  "that  defendant 
would  not  acquiesce  in  said  conduct  of  said 
juror,"  is  not  equivalent  to  a  request  that  the 
court  withdraw  the  case  from  the  jury,  nor  is 
it  an  objection  to  proceeding  with  the  trial. 

3.  A  bill  of  exceptions  complaining  of  the 
exclusion  of  apparently  irrelevant  testimony, 
which  does  not  show  why  the  testimony  was 
offered,  or  what  purpose  was  to  be  attained  by 
introducing  it,  is  too  indefinite. 

4.  In  a  prosecution  for  perjury  in  testifying 
in  favor  of  one  on  trial  for  assault  with  intent 
to  murder  that  he  (defendant)  did  not  pick  up 
at  the  place  where  the  shooting  occurred  a  por- 
tion of  a  certain  newspaper  claimed  to  have 
been  used  by  the  one  accused  of  the  shooting 
as  wadding  for  his  gun,  it  was  proper  to  permit 
the  facts  and  circumstances  attending  the 
shooting  to  be  considered  by  the  jury. 

5.  An  indictment  for  perjury  predicated  on 
two  certain  statements  made  by  defendant 
while  testifying  in  a  criminal  prosecution,  aver- 
ring, "And  which  said  statement  so  made"  by 
defendant  was  untrne,  etc.,  was  not  bad  for 
omitting  the  letter  "s"  from  the  word  "state- 
ment." making  it  singular  instead  of  plural. 

6.  Evidence  in  a  prosecution  for  perjury  ex- 
amined, and  held  to  sustain  a  conviction. 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

Arthur  Freeman  was  convicted  of  perjury, 
and  appeals.    Affirmed. 

J.  B.  Keith  and  J.  T.  Daniel,  for  appellant 
Lee  Riddle,  DIst  Atty.,  and  Howard  Marthi, 
AsBt.  Atty.  Oen.,  for  the  State. 

D.\VIDSON,  P.  J.  Appellant  was  coDYlct- 
ed  of  perjury,  and  bis  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years. 

The  state  relied  upon  the  alleged  false 
statements  made  by  appellant  on  the  trial 
of  Dock  Balnes  for  assault  with  Intent  to 
mnrder  Minnie  Freeman,  in  this:  that  he 
swore  he  did  not  pick  up  a  portion  of  a  cer- 
tain newspaper  called  the  "Ram's  Horn,"  in 
the  yard  where  Minnie  Freeman  was  shot, 
Immediately  subsequent  to  the  shooting  of 
Minnie  Freeman.  The  shooting  occurred  at 
night.  It  is  not  necessary  to  further  state 
the  evidence  upon  which  the  perjury  was  as- 
signed. Arthur  Freeman  was  used  as  a  wit- 
ness in  the  defense  of  Dock  Haines. 

J.  B.  Keith,  Esq.,  who  was  one  of  Balnes* 
counsel,  on  this  trial  was  permitted  to  testify 
that  the  purpose  of  himself  and  counsel  In 
using  appellant  as  a  witness  In  behalf  of  Dock 
Balnes  was  to  prove  by  him  that  the  piece 
of  paper  picked  up  by  him  In  the  yard  of 
J.  C.  Freeman,  the  night  Minnie  was  shot 
was  not  torn  In  the  same  way  as  the  one  In- 
troduced In  evidence,  and  that  It  was  not  the 
same  piece  of  paper.  Exception  was  reserv- 
ed to  this  testimony  because  It  was  the  con- 
clusion and  opinion  of  the  witness,  and  be- 


cause the  reason  actuating  connsel  for  Balnes 
placing  appellant  on  the  stand  In  Balnea'  be- 
half could  not  bind  defendant;  and,  wtaat- 
erer  may  bare  been  their  object  or  pnrpose. 
It  in  no  way  bound  appellant,  or  conld  be 
admissible  against  bim;  and  be  conld  not  be 
made  to  suffer  for  the  .acts,  pnrpose,  and  In- 
tent of  Balnes'  counsel  in  placing  him  on  the 
stand.  The  bill  of  exertions  is  qualified  as 
follows:  "That  the  witness  testified  further 
that,  prior  to  putting  Freeman  on  the  stand 
in  the  Balnes  case,  he  talked  to  him  abont 
what  his  evidence  would  be." 

"The  reason  and  purpose,  as  well  as  the  ad- 
missibility, of  evidence  is,  we  think,  appa- 
rent. Our  Code  declares  that  a  false  state- 
ment, made  through  Inadvertence,  or  under 
agitation  or  by  mistake.  Is  not  perjnry. 
Now  if,  from  the  Information  derived  pre- 
viously from  the  witness,  the  attorney  was  In- 
duced to  call  him  upon  the  stand  to  swear  to 
the  facts  to  which  he  did  testify,  it  stands  to 
reason  that  such  statements,  when  thus 
sworn  to,  conld  not  have  been  made  through 
inadvertence,  nor  have  been  the  result  of 
agitation  or  mistake."  Washington  ▼.  State, 
22  Tex.  App.  2«,  3  S.  W.  228.  Under  this  au- 
thority the  action  of  the  court  was  correct 
in  admitting  the  testimony. 

We  believe  the  charge  of  the  court  as  given 
sufficiently  presented  the  Issues  arising  under 
the  testimony,  and  therefore  there  was  no 
error  in  refusing  the  requested  Instructions. 
There  being  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

On  Rehearing. 

(March  26,  1903.) 

The  Judgment  herein  was  affirmed  at  a  pre- 
vious day  of  the  term,  and  is  now  before  us 
on  motion  for  rehearing.  Appellant  com- 
plains at  that  portion  of  the  original  opinion 
which  briefly  stated  the  substance  of  the 
false  statement  upon  which  the  perjury  was 
based.  Critically  speaking,  the  statement  is 
not  sufficiently  full,  and  to  satisfy  the  criti- 
cism we  will  state  the  matter  thus:  The 
false  statement,  as  found  in  the  indictment  Is 
as  follows:  "That  Is  to  say,  that  the  piece 
of  paper  then  shown  to  him,  said  Arthur 
Freeman,  by  the  district  attorney,  while  he, 
Arthur  Freeman,  was  on  the  stand  testify- 
ing, was  not  the  same  piece  of  paper  picked 
up  by  the  said  Arthur  Freeman  In  the  yard 
of  J.  C.  EYeeman  on  the  night  of  the  shooting 
of  Minnie  Freeman,  and  that  there  was  not 
on  the  piece  that  he  picked  up  the  words. 
The  Modem  Dance,'  In  large  printed  let- 
ters; which  said  statement  so  made  by  the 
said  Arthur  Freeman  was  then  and  there 
material  to  the  issue  In  said  cause."  And 
then  follows  the  allegation  of  the  falsity  of 
the  statement.  On  the  trial  of  Balnes  ap- 
pellant was  used  as  a  witness,  and  testi- 
fied to  the  fact  that  he  picked  up  a  piece  of 
the  newspaper  In  the  yard  where  the  shoot- 
ing  occurred   which    resulted    In    wounding 
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Minnie  Freeman,  but  the  piece  of  paper  he 
picked  np  was  not  the  same  piece  Introduced 
on  the  trial  of  Balnes  for  the  assault  ui>on 
Minnie  Freeman.  The  Issue  before  the  Jury 
was  whether  or  not  appellant  committed  per- 
jury In  swearing  that  the  piece  of  paper  In- 
troduced In  evidence  was  not  the  piece  of  pa- 
per he  picked  up  on  the  night  of  the  shooting. 
The  state  took  the  affirmative,  and  appellant 
defended  against  that  proposition.  We  trust 
this  Is  a  suflBclent  statement  to  satisfy  the 
criticism  in  the  motion  for  new  hearing. 

Appellant  insists  the  court  erred  In  not 
considering  his  fourth  assignment  of  error, 
which  Is  set  out  in  his  third  bill  of  exceptions 
in  regard  -to  the  Juror  Wopdward.  Wood- 
ward was  present  as  Juror,  and  was  question- 
ed in  the  usual  manner  on  his  voir  dire,  and 
stated  he  had  formed  no  opinion  as  to  the 
guilt  or  innocence  or  Dock  Balnes.  He  then 
further  answered  that  he  had  formed  no  con- 
cIuBlon  as  to  the  guilt  or  innocence  of  appel- 
lant. He  was  further  asked  whether  he  was 
present  at  either  of  the  former  trials  of 
Dock  Balnes,  McCoy,  or  Freeman,  to  which 
the  Juror  replied  that  be  was  not,  "and  knew 
nothing  of  the  case."  He  further  stated,  if 
taken  as  a  Jnror  he  could  give  defendant  a 
fair  and  impartial  trial  tinder  the  law  and 
evidence.  He  was  taken  as  a  Juror.  "That 
thereafter,  when  the  state  had  introduced  the 
paper  wad  and  most  of  the  evidence  it  re- 
lied on  for  a  conviction,  the  said  Woodward 
went  to  the  court  privately,  and  told  the 
court  that  he  had  seen  the  said  paper  Intro- 
duced in  evidence  on  one  of  the  former  trials, 
and  that  he  had  heard  at  least  some  of  the 
evidence  introduced  by  the  state  in  one  of 
the  former  trials,  and  perhaps  had  sat  upon 
one  of  the  Juries  in  one  of  the  cases  that  had 
been  previously  tried;  he  did  not  know. 
Thereupon  the  court  announced  to  defendant 
and  his  counsel  the  statement  said  juror 
made  to  the  court,  and  defendant,  through 
his  counsel,  Nugent,  excepted  to  the  conduct 
of  said  Jnror,  and  the  defendant  would  not 
acquiesce  in  the  conduct  of  said  Juror  at  all. 
Thereafter  the  court  continued  in  this  cause, 
and  tried  defendant  with  said  Woodward  as 
one  of  the  Jury  that  tried  defendant;  and 
that  said  Jury,  with  said  Woodward  as  one 
of  same,  returned  into  court  subsequently  a 
verdict  of  guilty.  •  •  •  That  all  of  the 
above  proceedings  were  had  in  the  presence 
and  hearing  of  the  Jury.  That  when  the 
said  Juror  Woodward  returned  to  his  place 
In  the  jury  box,  he  stood  np,  and  told  the 
court  that  he  had  an  opinion  now  as  to  .the 
gnllt  or  innocence  of  defendant  Balnes,  but 
that  same  would  not  influence  his  action  in 
finding  a  verdict  in  this  case.  To  which  ac- 
tion, of  the  Juror  Woodward,  and  the  action 
and  ruling  of  the  court  in  continuing  the 
trial,  defendant  then  and  there  in  open  court 
excepted  for  the  reasons  above  stated,  and 
tenders  this,  his  bill  of  exceptions."  This  is 
approved  by  the  court  without  comment  or 
qnnllflcation.     Tills  was  not  noticed  in  the 
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counsel  for  the  state  objected,  and  the  court 
Bustained  the  ohjectlon,  to  which  action  of 
the  court  defendant  excepted.  That  said  wit- 
ness would  have  testified,  if  permitted  to  do 
so  by  .the  court,  that  he  had  been  before  the 
grand  Jury,  and  that  the  wad  was  not  shown 
to  him,  and  that  he  had  heard  that  the  wad 
picked  up  In  the  yard  was  lost,  and  could  not 
be  found,  and  that  for  these  reasons  Arthur 
marked  off  the  way  said  wad  was  torn  which 
be  picked  up  In  the  yard  the  night  Minnie 
was  shot,  and  gave  same  to  Joe  Gordon;  and 
defendant  here  and  now  tenders  bis  bill." 
A  most  casual  Inspection  of  this  bill  will 
show  that  It  is  too  Indefinite  and  uncer- 
tain to  be  considered.  Why  this  testimony 
was  offered,  the  object  and  purpose  to  be 
attaln&d  by  introducing  it,  is  not  stated  in 
the  bill,  and  we  do  not  see  why  the  reasons 
of  the  witness  for  asking  Arthur  to  mark  off 
the  way  the  wadding  was  torn,  etc.,  could  be 
legitimate  evidence.  They  were  not  trying 
to  prove  any  act,  but  simply  the  reasons  of 
the  witness  for  asking  defendant  to  mark  off 
the  way  the  wad  was  torn.  He  had  already 
proven  the  fact,  and,  without  the  bill  making 
It  appear  that  the  reasons  of  the  witness  for 
stating  the  fact  was  of  some  legal  or  legiti- 
mate force  In  the  trial,  these  reasons  are 
totally  Irrelevant  and  Inadmissible. 

It  is  complained  also  that  the  court  did  not 
consider  and  pass  upon  the  tenth  assignment 
of  error,  "because  It  Is  shown  by  the  evidence 
taken  on  said  motion  that  the  jurors  who 
tried  this  cause  considered  the  testimony  in 
the  Dock  Balnes  case  for  the  purpose  of  de- 
termining the  weight  to  be  given  to  other  ev- 
idence as  shown  by  the  evidence  taken  on  the 
trial  of  said  motion."  if  It  is  meant  by  this 
that  the  Jurors  considered  the  facts  and  cir- 
cumstances attending  the  assault  of  Balnes 
upon  Minnie  Freeman,  and  the  facts  and  cir- 
cumstances which  were  introduced  to  con- 
nect him  with  the  shooting  of  Minnie  Free- 
man, tlien  the  Jurors  were  correct  in  consid- 
ering it,  because  the  facts  and  circumstances 
which  incriminated  Balnes  were  necessary 
'facts  upon  the  trial  of  .appellant  for  perjury. 
The  piece  of  paper  Introduced  In  evidence 
npon  the  trial  of  Dock  Balnes  was  one  of  the 
cogent  circumstances  to  connect  Balnes  with 
the  shooting,  because  the  paper  picked  up  in 
the  yard  corresponded  exactly  with  the  news- 
paper found  at  Balnes'  residence,  and,  when 
fitted  into  the  torn  place  in  the  newlpaper 
found  in  Balnes'  residence,  corresponded  ex- 
actly, even  to  the  wording  and  the  pictures. 
Appellant's  testimony  in  regard  to  this  piece 
of  paper  was  to  the  effect  that  it  was  not  the 
same  piece  of  paper  that  he  (appellant)  pick- 
ed up  In  his  father's  yard  the  night  his  sister 
was  shot,  and  which  he  states  he  gave  to  the 
witness  Joe  Gordon.  The  testimony  for  the 
state    traced    this    inper    from    appellant's 


case  without  this  testimony.  Some  facT< 
were  introduced  on  the  trial  of  Balnes  as  i 
means  of  connecting  him  with  tbe  assau.: 
npon  Minnie  Freeman,  and  it  was  necessarr 
to  connect  Balnes  with  that  shooting,  and  a;  - 
pellant  was  placed  upon  the  stand  in  behalf 
of  defendant  to  meet  the  state's  case  o-^ 
Balnes'  trial.  Of  course,  there  was  evident  r 
Introduced  to  Identify  the  Balnes  trial,  npo: 
which  appellant  is  alleged  to  have  commit- 
ted the  perjury.  However,  the  court  pro? 
erly  restricted  this  in  his  charge  to  tbe  Jury 
as  to  its  office  and  mission  in  the  record. 
We  have  been  unable  to  see  any  merit  in  this 
contention  of  appellant 

It  is  also  contended  the  court  did  not  di$- 
cnss  In  the  original  opinion   the   motion  to 
quash  the  indictment.  In  that  "tbe  Indictment 
charges  two  separate  and  distinct  statements 
made  by  defendant  on  either  of  which  state- 
ments an  assignment  of  perjury  conld  have 
been  based."    'This  question  was   raised  on 
motion    In   arrest   of   judgment      Tbe    only 
proposition  under  the  eleventh  assignment  o! 
error  is  the  following:    "The  indictment  in  titiis 
cause  does  not  charge  any  offense   against 
the  laws  of  the  state  of  Texas,  and  is  subject 
to  the  criticism  made  In  defendant's  motioo 
to  quash  the  same."     The  motion  In  arrest 
was  based  upon  the  statement:    "Tbere  are 
two    separate    and    distinct    statements    al- 
leged in  said  Indictment,  to  wit,  that  the  wit- 
ness testified  that  the  piece  of  paper  picked 
up  by  him  was  not  the  same  piece  of  paper 
shown  him  by  the  district  attorney,  and  that 
the   words,    'The    Modern    Dance,'    in    large 
printed  letters,  were  not  on  the  piece  of  pa- 
per  which   he,   the   said  Arthur   Freeman, 
picked  up  on  that  night;    and  it  is  not  al- 
leged in  said  Indictment  which  of  said  state- 
ments are  untrue;    and  neither  is  it  alleged 
that  both  of  said  statements  are  antme  and 
false."    In  this  particular  connection  the  in- 
dictment uses  this  language:    "And    which 
said  statement  so  made  by  the  said  Arthur 
Freeman  as  a  witness  In  said  case  in   the 
manner  and  form  as  aforesaid  was  deliber- 
ately and  willfully  made,  and  was  deliber- 
ately and  willfully  false."    Whether  or  not 
the  language  imputed  to  the  witness  on  tbe 
trial  of  Balnes  can  be  made  the  basis  of  two 
assignments  of  perjury  is  wholly  immaterial 
so  far  as  this  point  Is  concerned.     Had  tbe 
language  of  the  Indictment,  "And  in  whlcb 
said  statement  so  made  by  the  said  Arthur 
Freeman  as  a  witness,"  etc.,  read,  "And  in 
which  said  statements  so  made  by  the  said 
Arthur  Freeman  as  a  witness,"  etc,  we  are 
led  to  believe  appellant  would  have  thoii.Ebt 
the   Indictment   sufficient    In   other    words, 
the  omission  of  the  letter  "s"  from  the  word 
"statement,"  making  it  singular  instead  o( 
plural,  is  the  fatal  defect  of  which  be  now 
complains.    We  hardly  thought  that  worthy 
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of  serlons  consideration.  We  were  of  opin- 
ion then,  and  still,  tbat  the  indictment  is 
sufficient,  and  tlie  objection  Is  liypercrlticaL 

Xlie  remaining  criticism  of  the  opinion 
was  that  It  failed  to  pass  upon  tlie  assign- 
ment of  error  that  tlie  evidence  was  not 
sulHcient  to  support  tbe  conviction.  Baines 
was  on  trial  for  tlie  sbooting  of  Minnie  Free- 
man, and  one  of  tlie  most  important,  if  not 
ttie  most  important,  fact  connected  witli  it 
centered  in  and  around  tbe  piece  of  paper 
plclced  up  in  the  yard  where  the  shooting  oc- 
curred. This  piece  of  paper  bad  been  used 
as  a  wadding  for  the  gun  which  fired  the 
shot,  and  was  piclted  up  by  appellant  and 
turned  over  to  Gordon.  The  circumstances 
pointed  out  Bnlnes  as  the  assaulting  party. 
It  was  done  at  night,  and  the  state  bad  to 
rely  upon  circumstantial  evidence.  Tracks 
were  ^aced  towards  Baines'  residence,  and 
shown  to  have  corresponded  with  the  shoes 
Baines  wore.  A  newspaper  at  Baines'  resi- 
dence was  found,  called  tbe  "Ram's  Horn."  i 
From  this  newspaper  a  piece  bad  lieen  torn,  I 
and  this  piece  of  paper  was  found  at  the 
place  of  the  assault,  and  the  piece  piclced 
up  by  appellant.  It  was  fitted  Into  the 
Ram's  Horn  found  at  Babies'  house,  and  cor- 
responded exactly,  even  to  the  most  minute 
particular.  Tbe  words  on  one  piece  were 
fitted  to  the  other,  and  corresponded  with 
and  wore  complements  of  the  other.  Even  a 
picture  in  it  was  made  complete  by  fitting 
in  the  piece  of  paper  piclced  up  in  the  yard. 
This,  then,  was  one  of  tbe  most  imixirtant 
circumstances  in  the  whole  trial  of  Baines. 
Appellant  was  placed  upon  tbe  stand  for  tbe 
purpose  of  showing  that  the  piece  of  paper 
they  fitted  into  the  Ram's  Horn  at  Baines' 
bouse  was  not  the  piece  of  paper  he  picked 
up  in  tiie  yard,  and  so  testified.  The  piece 
was  identified  beyond  any  question.  Appel- 
lant contends  that  be  was  honest  in  his  be- 
lief that  it  was  not  tbe  same,  and  sought  to 
BO  Impress  tbe  Jury.  Baines  was  his  broth- 
er-in-law. All  the  circumstances  were  shown 
and  portrayed  before  the  Jury.  If  appellant 
was  swearing  falsely,  it  is  a  clear  ease  of  per- 
jury, and  on  a  most  material  question.  This 
Issue  as  to  bis  honesty  of  purpose,  his  belief 
In  the  truth  of  bis  statement,  etc.,  were  sub- 
mitted to  the  Jury,  and  by  them  decided  ad- 
versely to  him.  We  believe  the  testimony  is 
sufiicieut  to  support  tbe  conviction. 

The  motion  for  rebearing  Is  overruled. 


I/EB  V.   STATa 

(Court   of  Criminal   Appeals  of  Texas.     Dec. 
17,   1902.) 

RAPE— SHAM    HARRIAQE— COMMON-LAW    MAR- 
HIAOB—BVIDBNCB— ADMISSIBILITY. 

1.  In  a  trial  for  rape  by  means  of  a  sham 
marriage,  tbe  fact  tbat  nine  months  later  the 
defendant  married  another  woman  is  admissi- 
ble as  showing  tbnt  he  had  no  purpose  or  mo- 
tive at  tbe  time  of  the  alleged  rape  to  consum- 
mate the  marriage. 


2.  In   a  trial  for 
committed  by  meani 
not  competent   to 
was   married,    nine 
his  wife  by  abducti 

3.  In  an  appeal  i 
for  rape  by  means 
of  exceptions  sbo^ 
that  he  knew  del 
"them"  going  to  a 
he  saw  defendant  t 
man.  The  court  re 
show  that  witness 
man.  field  not  en 
therein  to  show  thai 
cutrix. 

4.  Where  one  by 
obtained  the  couser 
cohabitation,  after 
home,  and  he  nevei 
of  consummating  a 
hold  her  out  to  the 
mon-law  marriage 
the  cohabitation  wj 

6.  Pen.  Code  188: 
the  carnal  knowledj 
consent,  obtained  b 
etc.  Article  G36  re; 
sist  in  tbe  use  of  so 
woman  is  induced  t< 
husband."  Held,  th 
by  fraud  npon  a  si 
woman,  and  theref 
edge  obtained  by  mi 

6.  Testimony  l)y  t 
versatton  defendant 
a  third  party  had  n: 
timacy  between  the 
was  properly  rejecti 

7.  In  a  trial  for 
sham  marriage,  a 
bad  reputation  of 
examination  named  ' 
speaking  of  her.  t 
rect  examination  thi 
told  him  of  having  : 
her  was  Inadmissible 

Davidson,  P.  J., 

Appeal'  from  Dis 
ty;    Chas.  P.  Clin 

Lon  Lee  was  cc 
appeals.    Reversed 

J.  C.  Muse  and  J. 
Robt.  A.  John,  A 
State. 


BROOKS,  J.  Ai 
rape,  and  his  punisi 
ment  in  the  penitt 
years. 

Tbe  indictment  c 
been  committed  on 
by  the.  use  of  force 
following  Is  substa 
Prosecutrix,  about 
Coppell,  a  small  \ 
Appellant  was  kee] 
tber,  and  frequenti 
Rosa  Parrisb.  App 
of  age.  After  asso 
time  they  came  to  1 
ecutrix  states  that 
appellant  took  lM>r 
cured  a  room,  and 
with  a  party,  wboi 
Brown,  Thereupon, 
of   the  inmates  of 


rlage.  After  the  marriage  -was  performed 
said  Brown  wrote  out  what  was  said  to  be  a 
certificate,  certifying  to  having  performed  the 
marriage,  and  gave  the  license,  with  the  cer- 
tificate, to  appellant,  for  which  service  ap- 
pellant paid  said  Brown  some  money,  bnt 
she  did  not  know  bow  much.  Thereupon 
the  parties  who  witnessed  the  marriage,  to- 
gether with  the  minister,  departed,  and  she 
and  appellant  went  to  bed  in  the  room,  and 
stayed  there  three  or  four  hours.  They  then 
went  back  to  prosecutrix's  home,  some  16 
or  17  miles  from  Dallas,  stopping  on  the 
way  at  a  physician's  to  stay  ail  night  Pros- 
ecutrix was  accidentally  shot  in  the  leg 
Just  before  reaching  the  physician's,  and 
they  stopped  there  for  medical  assistance. 
After  prosecutrix  returned  home,  appellant 
accompanying  her,  he  left.  A  short  while 
after  this  appellant  went  to  San  Antonio, 
and  from  there  various  letters  were  written, 
making  the  utmost  asseverations  of  love  and 
fealty  on  the  part  of  appellant  to  prosecu- 
trix. However,  after  returning  from  San 
Antonio,  appellant  informed  prosecutrix  that 
he  liad  received  a  letter  from  said  Brown, 
who  was  reputed  to  have  performed  the  mar- 
riage ceremony,  Informing  appellant  that  the 
marriage  was  a  farce,  and  that  he  was  not 
a  clergyman,  nor  did  he  have  any  license 
to  perform  the  marriage.  This  letter  was 
shown  to  prosecutrix  by  appellant.  Prose- 
cutrix, however,  states  that  appellant  paci- 
fied her  over  this  condition  under  assur- 
ance ttiat  he  would  rectify  the  inatter  as 
soon  as  be  should  be  able  by  a  legal  mar- 
riage, and  would  make  her  his  wife.  Sub- 
sequent to  his  going  to  San  Antonio  he  came 
back  to  Dallas,  and  lived  there  for  some 
time.  From  Dallas  he  also  wrote  various 
letters  to  her,  still  protesting  fealty  and  love, 
promising  to  bring  her  to  live  with  him  after 
awhile.  On  several  occasions  prosecutrix  vis- 
ited appellant  In  Dallas,  and  stayed  at  hotels 
all  night  with  him.  In  the  latter  part  of 
October  or  first  of  November  they  stopped 
at  the  National  Hotel.  Mrs.  Ray,  the  pro- 
prietress thereof,  testified  that  appellant  In- 
troduced prosecutrix  to  her  as  Mrs.  Rosa 
Parrish.  This  was  prosecutrix's  real  name. 
The  clerk  of  the  hotel  testified  that  appel- 
lant told  him  prosecutrix  was  his  wife,  and 
■they  occupied  the  same  room  at  the  hotel. 
On  another  occasion  they  went  to  a  boarding 
house  run  by  Mrs.  Rath,  and  appellant  there 
told  his  name  as  Parrish  and  that  prose- 
cutrix was  Mrs.  Parrish.  At  this  place  he 
secured  for  prosecutrix  and  himself  a  week's 
board,  paying  for  the  same  In  advance. 
Prosecutrix  stayed  there  three  days,  and  left 
with  him.  They  left  the  bouse  during  the 
night,  upon  ascertaining  the  fact  that  Mrs. 
Bath  had  discovered  their  deception.  There 
is  a  great  deal  of  evidence  on  the  part  of 


or  ceremony  at  the  Alamo  Hotel.  The  eri- 
dence  further  discloses  that  some  time  after 
this  transaction  for  which  appellant  is  be- 
ing prosecuted  be  was  married  to  another 
woman. 

The  first  bill  of  exceptions  complains  that 
the  court  erred  In  permitting  the  state  to 
prove  by  J.  M.  Skelton,  Justice  of  the  p^c« 
In  Dallas  county,  that  on  April  6,  1902,  wit- 
ness, as  such  Justice,  under  a  marriage  li- 
cense issued  from  the  county  clerk  of  Dal- 
las county,  solemnized  the  rites  of  matri- 
mony between  defendant  Lon  Lee  and  Ella 
Lee.  He  also  objected  to  Introdtictlon  or 
the  marriage  license.  Appellant  insists  that 
said  testimony  was  Irrelevant  and  imma- 
terial and  impertinent,  and  tends  to  sliov 
another  offense  committed  by  defendant,  and 
that  said  evidence  was  calculated  to  create  a 
prejudice  in  the  minds  of  the  Jury  against 
defendant;  and  because  said  marriage  be- 
tween defendant  and  Ella  Lee  is  not  and  can- 
not be  an  Issue  in  this  case,  or  as  tending  to 
shed  light  upon  the  rape  charged  in  the  in- 
dictment. The  rape  alleged  to  have  been 
committed  was  on  July  7,  1901;  and  the  fact 
that  appellant  on  the  8th  day  of  April,  idO!. 
married  another  woman,  is  a  circumstance 
that  might  be  properly  considered  by  the 
Jury  in  passing  upon  the  Intent,  purpose,  and 
motive  of  appellant  at  the  time  that  the  rape 
is  alleged  to  have  been  committed, — ^that  is. 
it  is  a  circumstance  going  to  show  that  be 
had  no  motive  or  purpose  of  ever  consum- 
mating the  marriage  at  any  time.  Its  proba- 
tive force  is  a  question  for  the  Jury. 

Bin  No.  2  complains  that  the  court  ened 
in  forcing  appellant  to  testify  that  he  went 
to  Arkansas  for  his  wife,  and  to  various  and 
sundry  matters  going  to  show  that  be  had 
abducted  his  wife  from  the  home  of  her  par- 
ents, against  their  wisli,  will,  and  consent, 
and  ran  away  with  her,  and  brought  her  to 
Dallas,  and  married  her.  These  drcumstan- 
ces  would  not  be  germane  to  any  issue  being 
tried,  and  would  be  Introducing,  as  appellant 
insists,  other  offenses  or  acts  that  shed  no 
light  upon  the  crime  for  which  be  is  being 
prosecuted. 

The  third  bill  insists  that  the  court  emi 
In  the  following:  Appellant  Introduced  Jones 
Paynes,  who  testified  that  he  Imew  appel- 
lant and  that  in  the  latter  part  of  October 
or  the  first  of  November,  and  late  In  the  evt^ 
ning,  "be  saw  them  going  to  the  National 
Hotel,  in  the  city  of  Dallas,  situated  on  Pa- 
cific avenue."  That  on  that  night  about  9:3i> 
or  10  o'clock  he  went  to  said  Iiotel,  and  to 
defendant's  room,  and  Imocked  on  the  door. 
Defendant  opened  the  door,  and  talked  with 
witness,  and  he  saw  a  woman  In  the  room. 
Counsel  asked  said  vrltness  how  defendant 
was  dressed  when  be  came  to  the  door,  and 
whether  or  not  he  was  undressed.    The  state 


connection   that   this   testimony    may    have 
"^Ith  the  other  facts  of  this  case.    It  is  true, 
as  above  stated,  the  bill  of  exceptions  shows 
"tliat    the    witness    testified    "tliat    be    saw 
tbem."    There  is  nothing  shown  by  the  bill 
as    to  whom  this  relates.    Clearly,  if  appel- 
lant went  to  the  National  Hotel  with  pros- 
ecutrix, and  there  are  drcamstances  show- 
ingr  that  prosecutrix  was  in  the  bed  with  ap- 
pellant. It  would  be  proper  to  penult  the  tes- 
timony to  be  introduced,  but  the  bill  does  not 
show  that  any  error  was  committed. 

Appellant  Insists  that  the  court  erred  In 
failing  to  peremptorily  instruct  the  Jury  to 
return  a  verdict  of  not  guilty,  for  that,  under 
the  testimony  of  Rosa  Parrish,  defendant 
and  Rosa  Parrish  were  lawfully  married  In 
accordance  with  the  laws  of  Texas.  As  we 
understand  appellant,  he  Insists  that  the  evi- 
dence of  prosecutrix  makes  out  a  lawful  mar- 
riage under  the  laws  of  Texas.  Appellant 
lastly  insists  that  there  can  be  marriage  in 
Texas  without  a  license,  as  provided  by  the 
statutes,  since  the  decisions  hold  that  the 
statute  authorizing  licenses  to  marry  does  not 
inhibit  a  common-law  marriage  without  li- 
cense. In  Simon  v.  State,  SI  Tex.  Cr.  R.  186, 
20  S.  W.  399,  716,  37  Am.  St  Rep.  802,  we 
held  that  all  that  can  be  required  in  any  case 
Involving  marriage  is  proof  of  a  valid  mar- 
riage, for  the  violation  of  which  the  parties 
thereto  may  be  punished,  whatever  be  the 
form  of  the  ceremony;  or  if  there  be  no  cere- 
mony, if  the  parties  agree  presently  to  take 
each  other  for  husband  and  wife,  and  from 
that  time  on  live  professedly  in  that  relation, 
proof  of  these  facts  would  be  sufficient  to 
constitute  proof  of  a  marriage  binding- on  the 
parties,  which  would  subject  them  to  legal 
penalties  for  the  disregard  of  its  obligations. 
An  inspection  of  the  evidence  in  said  case 
discloses  that  the  parties  lived  together,  ac- 
knowledging each  other  as  husband  and  wife, 
for  years  after  the  consummation  of  the  mar- 
riage. In  Ingersol  v.  McWllUe  (Tex.  Civ. 
App.)  30  8.  W.  56,  Chief  Justice  Lightfoot, 
delivering  the  opinion  of  the  court,  after 
commenting  upon  the  failure  to  get  a  license, 
said:  "Of  course  no  such  excuse  can  be 
shown  now  for  a  failure  to  observe  all  the 
rules  and  regulations  prescribed  by  law  and 
sanctioned  by  an  enlightened  people  and 
Christian  civilization,  but  the  policy  of  the 
law  In  protecting  parties  who  have  Innocent- 
ly been  led  Into  such  a  marriage  Is  the  same. 
From  the  testimony  In  this  case  we  think 
there  can  be  no  doubt  that  Hortense  Dix,  an 
Inexperienced  and  confiding  girl,  Just  from 
school,  and  who  bad  a  right  to  look  to  A.  R. 
Collins  as  a  protector,  was  Induced  to  enter 
with  him  Into  the  marriage  state,  under  the 
agreement  of  present  marriage,  he  giving 
some  business  complications  as  an  excuse 
for  not  making  it  public  by  license  and  pub- 


While  living  he  did  not  re 
tion."    This  case  cites  a  gre 
ties  supporting  the  validit: 
marriage,  where  there  is  no 
tion,  and  holds  that  in  this  i 
mon-law  marriage  can  be  hs 
without  any  Intention  corret 
will  not  make  a  marriage  < 
contract    But  the  words  at 
such  Intention,  and  if  once  e 
be  clearly  shown  that  both 
and  understood  that  they  i 
effect"    McClurg  v.  Terry, 
And  this  is  the  effect  of  all 
which  we  have  had  access. 
Ry.  Co.  V.  Cody  (Tex.  Civ. 
135;  Holder  v.  State  (Tex.  C 
793.     It  will  be  seen  from 
the  authorities  that  the  bar 
man  to  a  woman  that  they 
for  husband  and  wife,  withe 
gether  and  recognizing  eac 
band  and  wife,  would  not  i 
law  marriage.    Marriage  is  II 
11  contract    The  minds  of 
meet     They  must  mutual 
same  thing.    There  is  no  a 
ing  appellant's  contention, 
of  the  decisions  state  that  v 
is  entered  into  by  fraud,  and 
sequently  live  together  as  hi 
recognizing  that  relation  U 
any  number  of  years,  it  wou 
marriage.     These    decisions 
based  upon  the  proposition  1 
to  a  fraud  in  a  contract  can 
by  their  acts  and  conduct    I: 
do  not  understand  there  1e 
between  a  marital  contract 
kind. 

Now,  reverting  to  the  fad 
if  the  testimony  of  the  pros 
appellant,  through  fraud,  pi 
trix's  consent  to  casual  and  o 
Itation,  and  she  returned  t( 
never  lived  with  her;  did  no' 
the  world  as  his  wife,  and  tl 
cluslvely  shows  that  he  had 
or  intent  Could  It  be  insist 
lant  had  fled  from  the  couni 
1901,  after  perpetrating  u] 
what  she  details,  he  could  1 
that  he  was  the  husband 
Clearly  not;  since,  as  stated, 
be  true,  he  bad  no  purpose  o 
consummating  the  marriage 
ecutrix  out  to  the  world  as 
fact  that  he  took  her  to  th 
which  the  evidence  shows  wa 
bouse,  shows  that  he  had  n 
tent  We  therefore  bold  th 
does  not  make  a  common-la 
insisted  by  appellant  And 
not  err  in  so  ruling. 
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Appellant  farthermore  Insists  tbat  the 
court  erred  in  not  Instructing  the  Jury  to  ac- 
quit because  there  was  no  evidence  of  rape 
by  force  or  threats,  and  that  the  state's  case 
hinged  upon  the  theory  of  a  fraudulent  im- 
personation by  defendant  as  the  husband  of 
Rosa  Parrlsh,  and,  if  not  married,  the  facts 
disclose  no  offense,  for  that  since  a  rape  by 
such  means  is  under  the  statute  applicable 
alone  to  the  protection  of  married  women. 
In  support  of  this  proposition  appellant  cites 
King  V.  State.  22  Tex.  App.  652,  3  S.  W.  342; 
Franlclin  t.  State,  34  Tex.  Cr.  R.  203,  28  S. 
W.  1088;  Milton  y.  State,  23  Tex.  App.  204, 
4  S.  W.  674;  Melton  v.  State,  24  Tex.  App. 
286,  6  S.  W.  39;  Mooney  v.  State,  29  Tex. 
App.  258,  15  S.  W.  724;  Payne  ▼.  State,  38 
Tex.  Cr.  R.  494,  43  S.  W.  615,  70  Am.  St 
Rep.  737.  These  cases  appear  to  support  ap- 
pellant's contention;  but  an  Inspection  of  the 
statement  of  fact  in  each  Instance  shows 
that  these  were  prosecutions  for  rape  by 
fraud  upon  a  woman  theretofore  married— 
that  is,  a  woman  married  to  a  person  other 
than  appellant— and  the  decisions  merely 
hold  in  that  character  of  prosecntion  that  the 
indictment  should  show  the  woman  was  a 
married  woman.  Article  633,  Pen.  Code  1896, 
defines  rape  as  follows:  "Rape  is  the  carnal 
knowledge  of  a  woman  without  her  consent, 
obtained  by  force,  threats  or  fraud,"  etc. 
Article  636  reads:  "The  'fraud'  must  consist 
In  the  use  of  some  stratagem  by  which  the 
woman  is  induced  to  believe  the  offender  is 
her  husband."  From  these  articles  this  court 
would  not  be  authorized  in  holding  that  the 
woman  upon  whom  fraud  is  practiced,  in 
order  to  secure  her  consent  to  an  act  of  copu- 
lation, must  be  a  married  woman  in  every 
Instance.  This  would  be  a  strained  construc- 
tion; in  fact,  would  not  be  a  construction  at 
ail,  but  an  Interpolation  upon  the  statute. 
This  is  not  warranted  In  construing  any  law. 
Nor  can  we  say  that  the  Legislature  Intended 
to  permit  fraud  practiced  upon  a  single  wo- 
man not  to  be  rape  when  the  same  fraud 
would  be  rape  if  practiced  upon  a  married 
woman.  If  the  fraud  is  such  as  to  cause  the 
woman,  whether  legally  married  or  unmar- 
ried, to  give  consent  to  the  act  of  copulation, 
believing  she  is  the  wife  of  the  man  she  is 
copulating  with,  It  is  nevertheless  rape 
whether  the  woman  be  married  or  single. 
We  therefore  bold  that  the  court  did  not  err 
in  refusing  to  charge  the  Jury  as  insisted  by 
appellant 

Appellant  Insists  that  the  following  por- 
tion of  the  court's  charge  is  erroneous,  to 
wit:  "In  this  case  the  means  charged  to 
have  been  used  in  committing  the  alleged 
rape  is  fraud.  The  fraud  must  consist  in 
the  use  of  some  stratagem  by  which  the  wo- 
man la  Induced  to  believe  the  offender  is 
her  husband.  It  is  a  presumption  of  law 
which  cannot  be  rebutted  by  testimony  that 
no  consent  was  given  when  the  intercourse 
was  had  by  fraud  as  above  defined.  Strate- 
gem  means  the  use  of  any  artifice  or  trick. 


and  to  constitute  the  fraud  essential  to  ren- 
der tlie  act  of  copulation  rape  the  stratagem 
resorted  to  must  have  been  intended  l>y  the 
offender  to  induce,  and  must  have  induced, 
the  injured  female  to  believe  tliat  the  offend- 
er was  her  busliand.''  And  again:  "If  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  in  Dallas  county,  Texas,  on 
or  about  July  7,  1901,  the  defendant  did  rep- 
resent to  Rosa  Parrlsh  that  he  had  procured 
a  marriage  license  to  marry  her,  and  tliat 
be  carried  her  to  the  Alamo  Hotel,  In  the 
city  of  Dallas,  to  marry  her,  and  tbat  he  sent 
out  for  a  person  autborieed  to  marry  them, 
and  tud  brought  into  the  said  hotel  the  per- 
son introduced  by  the  defendant  to  the  said 
Rosa  Parrlsh  as  a  minister  of  the  goept>l. 
and  had  said  person  to  perform  the  marriage 
ceremony  and  many  him,  the  defendant  to 
the  said  Rosa  Parrlsh,  and  that  by  virtue 
of  the  said  ceremony  said  Rosa  Parrish  be- 
lieved, and  was  induced  thereby  to  believe 
that  the  defendant  was  her  husband,  and 
that  tbe  defendant  Intended  by  telling  her  of 
said  marriage  license,  and  sending  for  and 
introducing  said  person  as  a  minister,  and 
having  him  perform  the  marriage  ceremony, 
to  believe  that  he  was  her  husband,  and  tbat 
defendant  resorted  to  said  acts  for  tbe  pur- 
pose of  hn^ing  carnal  knowledge  of  the  said 
Rosa  Parrlsh,  and  that  be  did  by  said  means 
have  carnal  knowledge  of  her,  and  that  she 
submitted  to  bis  embraces,  believing  then 
and  there  that  be  was  her  husband;  and  you 
further  find  that  said  marriage  ceremony 
was  a  sham,  and  said  marriage  a  mook 
marriage,  and  tbat  defendant  then  and  there 
knew  it  to  be  a  sham  and  mock  marriage; 
and  yon  farther  find  tbat  defendant  was  then 
and  there  an  unmarried  male  person  over  the 
age  of  sixteen  years,  and  that  said  Rosa 
Parrlsh  was  then  and  there  over  tbe  age  of 
fourteen  years,— then  the  defendant  would 
l>e  guilty  of  rape  as  cliarged,  and  you  will 
so  find,  afllxing  the  penalty  therefor."  Ap- 
pellant objected  to  said  charges,  because  the 
definition  of  fraud  was  not  applicable  to  the 
facts  of  the  case,  and  because,  if  tbere  was 
no  statutory  or  common-law  marriage,  Rosa 
Parrish  was  not  a  married  woman,  and  tbe 
statute  has  relation  only  to  the  protection  of 
married  women.  These  questions  have  an 
lieen  reviewed  above,  and  the  charge  as 
-copied  is  responsible  to  what  has  been  here- 
tofore stated.  We  think  the  charges  are  cor- 
rect. We  do  not  believe  that  appellant  could 
Justly  insist  that  the  court  should  define 
common-law  marriage  under  the  laws  of  this 
state,  because,  in  our  opinion,  the  evidence 
does  not  raise  this  Issue. 

.Appellant  insists  in  the  fifth  bill  of  excep- 
tions that  the  court  erred  in  admitting  the 
testimony  of  prosecutrix,  the  substance  of 
wlilch  Is  detailed  above.  Without  passing 
seriatim  upon  the  several  questions  raisttl. 
since  they  have  been  discussed  above,  we 
win  merely  say  that  the  evidence  offered  by 
the  state  was  germane  to  the  lasnes  to  be 
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pi'oren,  and  appellant's  exceptions,  as  con- 
talned  In  said  bill,  are  not  well  taken. 

By  the  sixtb  bill  It  Is  made  to  appear  that 
Bosa  Parrlsh  was  Introduced  as  a  witness 
by  the  state,  and  the  defendant  upon  cross- 
examination  proved  by  her  that  she  bad  an 
nncle  by  marriage  by  the  name  Of  Tom 
Btrlngfellow,  and  that  she  had  a  conversation 
with  defendant  about  Strlngfellow.  At  this 
point  the  jury  were  retired,  and  the  follow- 
ing questions  and  answers  were  elicited: 
"Did  you  ever  have  a  conversation  with 
defendant  concerning  certain  charges  that 
yonr  uncle,  Strlngrfellow,  had  made  against 
you  and  defendant,  in  which  he  reported  that 
he  had  followed  you  and  defendant  or  knew 
where  yon  entered  in  a  cornfield;  that  you 
bad  lost  your  handkerchief  there,  and  that 
he  had  found  it;  and  it  looked  as  though  you 
all  had  laid  down  In  the  field;  and  that  he 
was  telling  It  around  the  country  that  yon 
and  defendant  were  criminally  intimate;  and 
Is  It  not  true  that  you  told  defendant  about 
it?"  The  witness  answered,  "Yes,  _  sir." 
"Did  you  not  know  that  defendant  after- 
wards bunted  Strlngfellow  up  and  whipped 
him  for  it?"  To  which  witness  answered, 
"Yes,  sir."  "The  Court:  When  was  that 
time?  Ans.  I  do  not  remember  the  date. 
The  Court,  to  defendant's  counsel:  I  do  not 
think  It  would  be  relevant  evidence  unless 
you  had  the  man  himself  here."  This  tes- 
timony would  be  hearsay,  as  indicated  by  the 
court,  and  there  was  no  error  in  excluding 
the  same.  The  same  character  of  testimony 
was  offered  to  be  proved  by  Rosa  Parrish 
with  reference  to  another  uncle  by  the  name 
of  Frank  Parrlsh.  None  of  this  testimony 
was  admissible. 

The  seventh  bill  complains  of  the  follow- 
ing. Appellant  Introduced  witness  Huggins, 
and  asked:  "Are  you  acquainted  with  Rosa 
Parrlsh,  and  were  you  acquainted  with  her 
and  her  general  reputation  for  chastity  and 
virtue  prior  to  July  7,  1901,  in  the  communi- 
ty In  which  she  lived?"  He  answered,  "Yes; 
and  that  her  reputation  in  that  regard  was 
bad."  Upon  the  cross-examination  by  the 
state  said  witness  was  asked  if  he  had  heard 
anybody  speak  or  talk  about  the  general 
reputation  of  Rosa  Parrlsh  for  chastity  and 
▼Irtne,  and  he  answered  in  the  affirmative. 
He  was  then  asked  to  name  the  persons  with 
whom  he  had  talked  touching  such  reputation, 
and  the  witness  named  a  number  of  parties, 
among  them  Bob  Hardcastle.  Defendant, 
upon  redirect  examination,  asked  the  wit- 
ness to  state  what  the  several  parties  had 
fiald  to  him  touching  the  general  reputation 
of  Rosa  Parrlsh  for  chastity.  On  objection 
by  the  state  the  witness  was  not  allowed  to 
answer.  Defendant  then  offered  to  prove  by 
said  witness  that  Bob  Hardcastle,  with 
whom  he  had  talked,  had  told  witness  that 
be  (Hardcastle)  had  repeatedly  had  carnal 
intercourse  with  said  Rosa  Parrish  prior 
to  July  7th.  This  was  hearsay  testimony, 
aad  the  court  did  not  err  In  excluding  It 
72  8.W.-04 
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Rosa  Parrlah  testified  that  appellant  told 
ber  tliat  he  was  2]  or  22  years  of  age— Bome- 
thtng  a  year  older  than  herself;  that  on  the 
morning  of  July  7,  1901,  he  came  to  her 
mother's  residence  (who  was  a  widow),  and 
requested  her  to  attend  a  campmeeting;  that 
after  they  bad  gotten  In  the  buggy  and  start- 
ed for  the  supposed  campground  appellant 
urged  her  to  go  with  him  to  Dallas,  a  dis- 
tance of  some  18  miles,  and  marry  him;  that 
she  agreed  to  this  proposition.  After  reach- 
ing Dallas  appellant  -registered  their  names 
at  the  Alamo  Hotel,  but  she  was  not  advised 
as  to  the  names  placed  on  the  register,  as 
she  did  not  look  to  see.  "Defendant  said  we 
would  go  to  the  hotel  and  be  married  there; 
get  a  minister  and  witnesses,  and  be  married 
there.  I  think  we  must  have  stayed  there 
three  or  four  hours.  While  we  were  there 
he  took  me  to  a  room^  and  went  out  and 
got  a  minister  and  witnesses,  and  we  were 
married.  He  introduced  the  minister  to  me 
by  the  name  of  Brown.  He  brought  in  two 
witnesses.  He  introduced  them,  but  I  don't 
remeniber  their  names.  They  were  a  man 
and  a  woman.  He  said  It  was  the  man  and 
bis  wife  of  that  hotel.  I  don't  remember 
their  names.  I  had  been  in  that  room  Just 
a  few  minutes  when  defendant  went  down 
and  got  the  minister.  Defendant  took  me  to 
the  room,  went  out,  and  was  gone  some  lit- 
tle time,  and  he  came  back  with  the  minister 
and  the  two  witnesses,  and  we  were  married 
there,  and  the  minister  wrote  out  the  certifi- 
cate and  gave  it  to  him,  and  the  witnesses 
signed  their  names.  The  minister  wrote  out 
the  certificate  on  the  dresser— there  was  no 
table  In  the  room.  He  did  that  in  the  same 
room  we  were  In.  He  gave  the  certificate  to 
Lon  Lee.  The  minister  bad  a  marriage  li- 
cense to  authorize  blm  to  perform  that  cere- 
mony. He  kept  the  license.  I  did  not  read 
it,  and  don't  know  what  was  hi  it.  I  don't 
know  whether  this  man  was  a  minister  or 
not.  That  occurred  on  Sunday.  Lon  Lee 
claimed  that  he  got  the  marriage  license  at 
Cleburne.  He  paid  the  minister  a  fee,  but  I 
don't  know  how  much.  He  paid  him  a  bill. 
That  ceremony  was  performed  In  Dallas 
county,  Tex.  After  the  ceremony  was  per- 
formed, the  minister  and  witnesses  went  out 
of  the  room.  I  don't  know  where  they  went 
Defendant  and  I  stayed  in  that  room  three 
or  four  hours  after  the  minister  left  We 
stayed  there  some  time,  and  then  went  home. 
I  had  carnal  Intercourse  with  defendant  in 
that  room,  In  the  bed.  I  believed  I  was  bis 
wife  at  the  time  I  let  him  have  carnal  Inter- 
course with  me."  Later  In  the  evening  they 
returned  in  the  direction  of  their  home,  which 
was  near  Coppell,  In  Dallas  county.  En 
route  defendant's  pistol  was  discharged, 
wounding  prosecutrix,  which  compelled  them 
to  stop  overnight  at  Dr.  Butler's.  She  fur- 
ther says:  "I  had  an  understanding  vrith 
defendant  that  our  marriage  was  to  be  se- 
cret. We  agreed  to  that  as  we  came  to  Dal- 
las.   Defendant  said  he  was  unable  to  take 


a  wife  then,  because  be  was  considerably  in 
debt,  and  then  he  said  he  was  going  away, 
and  be  wanted  me  to  marry  him  before  he 
went  away.    I  agreed  to  that    At  the  time 
of  this  ceremony  Lon  Lee  was  a  single  man 
and  I  was  single.    After  that  marriage  de- 
fendant said  we  would  have  to  keep  it  secret 
until  he  was  able  to  provide  for  me.    He  aft- 
erwards told  me  that  the  man  wlio  performed 
the  ceremony  was  no  minister.    I  do  not  re- 
member exactly  when  it  was  be  told  me 
that,  but  think  It  was  in  November  of  lai>t 
year  (lUOl).    I   kept  Insisting  that  defend- 
ant tell  that  we  were  married,  and  he  al- 
ways made  excuses  for  not  telling  It,  and 
then  sliowed  me  a  letter  be  received  from 
this  man  that  married  us,  and  be  said  he 
was  no  minister,  and  the  marriage  was  all  a 
fraud.    Defendant  has  that  letter,  or  bad  it 
at  the  time  I  saw  it    I  read  the  letter.    De- 
fendant said  he  had  received  it  from  the 
man  that  married  us.     Defendant   said   he 
thought  It  was  all  right  and  we  were  mar- 
ried, and  that  we  would  marry  again.     He 
made  that   statement   to   me   some   time   In 
November,  as  well  as  I  remember."     Short- 
ly afterwards  appellant  went  to  San  Antonio, 
and  from   there   wrote  prosecutrix   quite   a 
number  of   letters,  professing  the   greatest 
love  and  fealty  on  his  part  toward  the  wit- 
ness.   One  of  them  Is  as  follows:    "My  Dear- 
est Girl.    On  surprise  of  myself  as  well  as 
you,  I  leave  for  Dallas  today  to  accept  a 
position.     I  didn't  know   that  I   was   going 
until  last  night,  as   I  received  a  telephone 
message  to  come  at  once.    I'apa  will  go  to 
Childress  In  my  stead,  but  after  the  building 
Is  completed,  then  I  will  take  charge  of  the 
business,   and  we  will  go  to  housekeeping. 
Pet  don't  become  worried,  trust  In  me.  and 
1  shall  be  true  and  royal  to  you."    It  seems 
there  was  an  understanding  between  appel- 
lant and   his  father  tliat  the  father   would 
secure  a  building  at  Childress,  where   they 
were  to  engage  in  the  saloon  business.     Ap- 
pellant was  to  take  charge  of  the  business, 
and  this  is  the  matter  referred  to  in  this  let- 
ter.   While  appellant  was  in  Dallas,  at  his 
solicitation  prosecutrix  several  times  visited 
and    stayed    with    him    at    dlfFerent    hotels, 
where  they  registered  as  man  and  wife,  not. 
however,   under  the  name  of  Lon  Lee  and 
wife,  but  under  some  other  name.    At  the 
hotel  conducted  by  Mrs.  Rath  appellaitt  reg- 
istered himself  and  prosecutrix  as  "Mr.  and 
Mrs.   Parrlsh,"    where   they   remained    from 
Sunday  evening  until  Wednesday  night     He 
held  her  out  at  this  hotel  as   bis  wife,   as 
he  did  at  ail  of  the  other  hotels  where  they 
registered.     While   there   prosecutrix    asked 
Mrs.  Rath  to  call  her  husband  next   morn- 
ing at  5  o'clock.    During  the  conversation 
Mrs.    Rath    said   something    to   prosecutrix 
which   led   her  to  believe   that   Mrs.    Rath 
thought  their  name  was  not  Parrlsh.  but  Lee. 
l*rosecutrix    called    appellant's    attention    to 
this,  and  told  him  that  she  would  not  remain 
In  the  hotel  unless  be  straightened  the  mat- 
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a.ti  defendant's  suggestion  they  went  by  the 
uame  of  Farrlsh  at  Mrs.  Rath's.  She  says: 
"*xae  told  that  to  Mrs.  Hath,  the  landlady.  I 
caiue  away  the  next  morning  after  she  found 
out  what  his  name  was.  1  don't  know  bow 
slie  found  out  his  name.  I  didn't  stay  there 
any  longer,  because  he  would  not  explain 
matters  to  her,  and  I  told  him  I  would  not 
stivy  unless  he  did.  I  wanted  him  to  tell  her 
tliat  we  were  married,  and  the  circumstances 
of  tlie  case,  and  he  would  not  do  It"  It  Is 
not  necessary  to  enter  Into  details  as  to  the 
various  times  he  registered  themselves  as 
man  and  wife  at  hotels  In  which  he  held  her 
out  at  those  different  places  as  his  -Mte. 
Xbe  last  of  these  occurred  about  the  middle 
of  March,  11)02.  A  child  was  born  to  them 
ttie  latter  part  of  April,  1902. 

Further,  as  bearing  upon  the  question  of 
tbe   marriage,  and  appellant's  recognition  of 
that    marriage  to   prosecutrix,    witness   Pin- 
son    Mowell  testified:     "I   know  Miss   Rosa 
I'arrlsli,  and  have  known  her  all  my  life.    I 
remember  bearing  of  her  being  shot  on  July 
7,    1901.    I  heard  Lon  Lee  speak  about  the 
matter.     I  believe  it  was  in  his  place  of  busi- 
ness when  be  spoke  about  It,  in  his  father's 
saloon,  where  be  worked.     He  said  tbe  shoot- 
ing occurred  at  some  place  east  of  Farmer's 
Brancb.    He  told  me  that  he  and  Rosa  Par- 
rlsb  bad  started  to  White  Rock  that  day,  to 
a  campmeetlng.    After  that  I  bad  some  lit- 
tle conversaUob  with  defendant  In  reference 
to  Rosa  Parrish.    He  spoke  to  me  about  be- 
iag  married  to  her.    That  was  some  time  be- 
fore last  Ghristmas,  1901."     "He  simply  said 
that  be  and  Rosa  Parrish  were  married,  is  all 
that  I  know.    I  could  not  say  how  they  were 
married.    He  just  said  they  were  married. 
It  is  true  that  defendant,  Lon  Lee,  told  me 
that  be  bad  been  secretly  married  to  Miss 
Rosa    I'arrish.     He    said    he    guessed    they 
would  go  to  housekeeping  pretty  soon."  .  On 
cross-examination  this  witness  states  that  he 
bad  beard  of  two  fights  appellant  had  bad- 
one  with  Frank  Parrish,  uncle  of  prosecutrix. 
In  regard  to  her,  and  the  other  was  with 
Stringfellow,    another    uncle    of    prosecutrix. 
"It  was  about  that  time  or  after  that  that  I 
had  this  conversation  with  him.    He  told  me 
that  sbe  was  his  wife.    He  told  me  that  he 
was  married  to  Miss  Rosa  Parrish;    I  know 
that" 

Along  tbe  same  line,  Brice,  a  police  officer 
of  the  city  of  Dallas,  testified,  that  he  was 
acquainted  with  defendant,  and  knew  him 
by  the  name  of  Lionnie,  while  he  was  work- 
ing at  the  Ivy  House  by  tbe  Katy  Depot 
"He  and  I  have  talked  together  quite  often. 
I  used  to  go  over  there  often,  and  we  talked. 
Some  time  during  the  fall  of  last  year  [1901] 
I  was  in  there  talking  to  bim  one  day,  and 
there  was  a  lady  in  the  restaurant.  I  told 
him  there  was  a  party  wanted  to  see  him. 


further  recite  acts  and  conduct  of  the  parties 
in  regard  to  this  question  of  marriage,  except 
as  to  the  fact  of  tbe  acts  of  Intercourse  oc- 
curring. These  occurred  whenever  desired 
by  appellant,  and  he  states  that  "after  July 
7th,  and  before  I  came,  to  Dallas,  I  had  in- 
tercourse with  ber  whenever  I  desired,  and 
did  it  very  frequently.  I  did  not  make  any 
note  of  tbe  times.  I  would  not  try  to  men- 
tion the  number  of  times."  Prosecutrix  tes- 
tifies, in  substance,  as  did  appellant. 

As  the  writer  understands  the  law,  these 
facts  constitute  marriage.  If  tbe  license  was 
Issued  and  the  minister  performed  tbe  cere- 
mony, the  marriage  would  be  valid  under 
tbe  statute.  If  not  by  virtue  of  the  license, 
then  it  will  clearly  come  within  tbe  essen- 
tials of  a  common-law  marriage.  Ingersol 
V.  McWillle  (Tex.  Civ.  App.)  30  S.  W.  58; 
Colemnn  v.  Vollmer  (Tex.  Civ.  App.)  31  S. 
W.  413;  Chapman  v.  Chapman  (Tex.  Civ. 
App.)  32  S.  W.  564;  Id.,  41  S.  W.  533;  Sim- 
mens  v.  Simmons  (Tex.  Civ.  App.)  39  S.  W. 
639;  Cumby  v.  Garland  (Tex.  Civ.  App.)  25 
S.  W.  673;  Ry.  v.  Cody  (Tex.  Civ.  App.)  15 
S.  W.  136;  Soper  v.  Halsey,  85  Hun,  464,  33 
N.  Y.  Supp.  105;  Cuneo  v.  De  Cuneo,  59  S. 
W.  284,  1  Tex.  Ct  Rep.  306;  Bull  v.  Bull 
(Tex.  Civ.  App.)  68  S.  W.  727;  McClurg  v. 
Terry,  21  N.  J.  Eq.  227;  Holder  v.  State  (Tex. 
Civ.  App.)  29  S.  W.  793;  Simon  v.  State,  31 
Tex.  Cr.  R.  186,  20  S.  W.  399,  716,  37  Am.  St 
Rep.  802;  Robertson  v.  Cole,  12  Tex.  361; 
Mixon  V.  Cattle  Co.,  84  Tex.  411,  19  S.  W. 
560;  Johns  v.  Johns,  44  Tex.  40;  13  Moore, 
P.  C.  242;  Barnett  v.  Kimmell,  35  Pa.  13; 
Jackson  v.  Wlnne,  7  Wend.  47,  22  Am.  Dec. 
563;  Tartt  v.  Negus  (Ala.)  28  South.  713; 
Mickle  V.  State  (Ala.)  21  South.  66;  Sharon 
V.  Sharon,  79  Cal.  633,  22  Pac.  26, 131;  Short- 
en V.  Judd,  60  Kan.  73,  55  Pac.  286. 

My  Brethren  hold  the  marriage  testified  by 
tbe  girl  to  be  a  "farce  and  mockery";  "that 
tbe  minds  of  tbe  parties  did  not  meet";  that 
they  did  not  mutually  agree  to  the  marriage. 

I  find  this  statement  in  tbe  opinion:  "Now, 
reverting  to  the  facts,  we  bold  that,  If  tbe 
testimony  of  the  prosecutrix  be  true,  appel- 
lant, through  fraud,  procured  prosecutrix's 
consent  to  casual  and  occasional  cohabitation, 
and  sbe  returned  to  her  home;  be  never  lived 
with  her;  did  pot  bold  ber  out  to  the  world 
as  bis  wife,  and  the  evidence  conclusively 
shows  that  he  bad  no  such  purpose  or  Intent 
Could  it  be  insisted  that  if  appellant  had  fled 
from  tbe  country  after  July  7,  1901,  after 
perpetrating  upon  prosecutrix  what  sbe  de- 
tails, be  could  Insist  in  a  court  that  he  was 
tbe  husband  of  prosecutrix?  Clearly  not; 
rince,  as  stated,  if  her  testimony  be  true,  he 
bad  no  purpose  or  intent  of  ever  consummat- 
ing tbe  marriage  or  holding  prosecutrix  out 
to  the  world  as  bis  wife.  The  fact  that  he 
took  her  to  tbe  Alamo  Hotel,  which  tbe  evi- 
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dance  shows  was  an  assignation  bouse,  shows 
that  he  bad  no  legitimate  intent  We  there- 
fore bold  that  the  evidence  does  not  make  a 
common-law  marriage,  as  insisted  by  appel- 
lant, and  the  court  did  not  err  In  so  ruling." 
I  take  Issue  with  my  Brethren  upon  several 
propositions  included  In  this  short  excerpt. 
I  insist  It  Is  a  correct  deduction  that  had  ap- 
pellant "fled  from  the  country"  after  the 
events  occurring  at  tl^e  Alamo  Hotel,  be  was 
nevertheless  the  husband  of  prosecutrix.  If 
there  was  a  marriage,  and  an  actual  consum- 
mation of  that  marriage  by  cohabitation  be- 
fore they  left  the  hotel,  his  flight  could  not 
alter  the  status  thus  brought  about  The 
contract  was  consummated.  That  their  minds 
met,  that  It  was  a  mutual  agreement,  that 
the  marriage  was  Insisted  upon  by  appellant 
—brought  about  by  bis  earnest  solicitations— 
the  facts  make  unquestionably  true,  if  the 
testimony  is  to  be  believed.  Marriage  is  like 
any  other  civil  contract,  and  governed  by  the 
same  rules  as  to  fraud.  But  the  rule  In  re- 
gard to  fraud  has  here  been  subverted,  and 
the  party  perpetrating  the  fraud  is  justified 
In  taking  advantage  of  his  own  wrong,  to 
the  disgrace  and  Infamy  of  the  innocent  vic- 
tim, who  contracted  the  marriage  in  good 
faltlL  I  have  searched  authorities  for  a  de- 
cision sustaining  the  proposition  that  under 
circumstances  of  this  character  a  man  can 
perpetrate  such  a  fraud  upon  a  woman 
through  the  solemnization  of  the  marital 
ceremony,  and  after  cohabitation  himself  de- 
clare the  marriage  a  nullity.  There  are  au- 
thorities which  tend  to  support  the  theory 
that  the  woman,  the  Innocent  and  injured 
I»rty,  might  take  advantage  of  the  fraud  by 
divorce  proceedings,  if  she  promptly  acted 
upon  her  knowledge  of  the  fraud.  But  I  find 
no  authority  which  gives  the  party  perpetrat- 
ing the  fraud  that  right,  even  where  resort 
is  had  to  judicial  proceedings.  In  Robertson 
V.  Ck>le,  12  Tex.  361,  Judge  Hemphill,  for  the 
Snpreme  Court,  said,  "where  the  husband 
obtained  the  license,  and  subsequently  mar- 
ried under  the  license,  by  means  of  perjury 
and  fraud,  that  the  girl  could  take  advantage 
.  of  that  fraud  In  divorce  proceedings,  if  she 
acted  before  the  flnal  consummation  of  the 
marital  relation  by  sexual  Intercourse."  This 
is  an  outpost  case,  even  In  favor  of  the  inno- 
cent par^.  The  case 'of  Johns  v.  Johns,  44 
Tex.  40,  was  a  divorce  proceeding  In  which 
the  plaintiff,  as  husband,  sought  to  annul  the 
marriage  ou  the  ground  that  his  consent  was 
obtained  by  force  and  undue  Influence.  He 
complained  that  appellee  caused  Um  to  be 
arrested  on  a  warrant  charging  him  with 
having  seduced  her,  and  that  the  sheriff,  aft- 
er making  the  arrest,  took  him  to  the  office  of 
the  justice  of  the  peace,  and  appellant  be- 
ing ignorant  of  the  law,  appealed  to  the  offi- 
cers of  the  law  and  the  bystanders  to  know 
what  to  do  in  order  to  be  liberated.  The  jus- 
tice of  the  peace,  deputy  sheriff,  clerk  of  the 
district  court,  and  other  persons  advised  him 
that  It  would  be  lawful  and  to  his  interest 


to  marry  prosecutrix,  and  thoeby  he  would 
be  relieved  from  the  prosecution  for  seducing 
her.  Upon  these  grounds  he  stated  in  bis  pe- 
tition that  the  marriage  was  not  valid  and  le- 
gal, and  that  their  living  together  as  man  and 
wife  was  intolerable  and  insupportable.  The 
trial  court  refused  the  divorce,  and  the  Su- 
preme Court  affirmed  the  judgment  Speak- 
ing of  this,  the  court  said:  "The  plaintiff 
appears  to  have  understood  that  the  marriage 
would  cancel  the  offense  with  which  he  was 
charged  and  release  him  from  custody.  He 
knew  whether  or  not  he  was  guilty  of  the 
charge  against  him  when  he  married,  and  be 
cannot  now  cancel  the  marriage,  and  rid  him- 
self of  the  marriage  as  he  did  the  prosecu- 
tion, without  showing  a  better  reason  for  it 
than  he  has  given  In  his  petition."  In  that 
cas^  the  marriage  was  procured  by  fraud 
and  perjury,  and  the  plaintiff,  who  was  a 
minor,  was  married  without  the  consent  of 
her  parents.  In  cases  of  seduction  the  party 
charged  with  crime  has  the  option  to  marry 
the  girl  and  avoid  the  consequences  of  the 
seduction,  or  stand  his  trial,  with  the  chances 
of  conviction  and  punishment  This  Is  not 
a  compulsory  marriage;  it  is  optional  with 
the  accused  whether  or  not  he  marries  the 
seduced  woman.  Even  from  the  standpoint 
of  this  statute,  a  marriage  of  this  kind,  un- 
der the  decision  of  my  Brethren,  would  not 
be  a  meeting  of  the  minds  of  the  parties. 
It  would  not  be  a  mutual  agreemsit,  and 
therefore  not  a  marriage,  if  the  seducer  "fled 
from  the  country"  after  marriage.  If  It  be 
necessary  that  the  minds  of  the  "iMOtles  must 
meet,"  in  Johns  v.  Johns,  supra,  there  was 
not  a  meeting  of  the  minds  of  the  parties,  for 
there  was  a  mental  reservation  by  the  se- 
ducer that  he  would  not  be  bound  by  the 
marriage,  and  sought  a  divorce.  It  irould 
have  been  a  case  of  rape,  not  a  marriage,  if 
my  Brethren  be  correct  If  mairiage  be  a 
civil  contract  It  follows  that  parties  assmm- 
Ing  that  relation  are  bound  by  it  despite  men- 
tal reservations  to  the  contrary  by  one  of 
them.  Tartt  v.  Negus  (Ala.)  28  South.  713; 
13  Moore,  P.  C.  242.  An  accused  may  marry 
to  avoid  the  punishment  for  seduction,  with 
the  mental  reservation  not  to  fulfill  the  mari- 
tal relations.  He  may  marry  simply  to  avoid 
the  consequences  of  bis  crime;  but  this  does 
not  affect  the  good  faith  of  the  marriage,  nor 
make  the  Intercourse  rape  by  fraud.  It  is 
as  binding,  nevertheless,  as  any  other  char- 
acter of  marriage.  If  such  a  marriage  has 
been  annulled  on  the  ground  of  want  of  mu- 
tual consent.  It  has  escaped  the  observation 
of  the  wrlt^.  The  rule  for  which  I  contend 
Is  sustained  by  the  authorities.  Jackson  v. 
Winne,  7  Wend.  47,  22  Am.  Dec.  663;  Bar- 
nett  y.  Kimmell,  35  Pa.  18.  In  Bamett  v. 
Klmmell,  3S  Pa.  13,  the  doctrine  was  thus 
laid  down:  "Consent  to  a  marriage  will  be 
presumed  from  the  formal  ceremony  of  mar- 
riage, although  there  was  a  secret  Intent  on 
the  part  of  one  of  the  parties  not  to  perform 
the  duties  of  the  marriage  relatton."     And 
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thlB  marriage  la  complete  when  the  partlea 
have  assented  to  It  Robinson  t.  Boblnson, 
188  111.  379,  58  N.  B.  906;  Elzag  v.  Elzas,  171 
III.  682,  49  N.  B.  717;  Stevens  v.  Stevpns,  56 
N.  J.  Bq.  488,  88  Atl.  460;  O'Gara  t.  Blsen- 
lohr,  38  N.  Y.  296;  Cuneo  v.  De  Cuneo,  59  S. 
W.  284,  1  Tex.  Ct  Rep.  306.  Cohabitation 
Is  not  necessary  to  the  completion  of  the  mar- 
riage or  to  make  a  marriage  contract  valid. 
Franklin  v.  Franklin,  164  Mass.  615,  28  N.  B. 
681;  Hulett  v.  Carey.  66  Minn.  327,  69  N.  W. 
31,  34  L.  R.  A.  384,  61  Am.  St.  Rep.  419; 
Jackson  v.  Wlnue,  7  Wend.  47,  22  Am.  Dec. 
563.  Nor  does  an  agreement  that  the  mar- 
riage Is  to  be  kept  secret  affect  the  validity 
of  that  marriage,  though  it  may  cast  a  suspi- 
cion upon  the  Intent  of  the  parties.  Sharon 
T.  Sharon,  79  Cal.  633,  22  Fac  26, 131;  Short- 
en T.  Judd,  60  Kan.  73,  65  Fac.  286.  If  the 
marital  contract  Is  complete,  and  marriage 
occurs— they  agree  to  live  together  as  hus- 
band and  wife— the  fact  that  they  agree  to 
keep  the  marriage  secret  does  not  affect  the 
marriage.  It  Is  a  contract  by  which*  the  par- 
ties are  bound,  as  much  so  as  If  it  were  any 
other  civil  contract,  whether  the  world  knew 
tt  or  not,  and  constitutes  a  valid  marriage. 
Judge  Nelll,  speaking  for  the  Court  of  Civil 
Appeals,  in  Cuneo  v.  De  Cuneo,  59  S.  W.  284, 
1  Tex.  Ct  Rep.  306,  among  other  things  uses 
this  language:  "The  present  consent  and 
agreement  between  the  parties  Is  the  gist  of 
the  common-law  marriage.  It  requires  only 
the  agreement  of  the  man  and  woman  to  be- 
come then  and  thenceforth  husband  and  wife, 
and  the  marriage  Is  complete.  Simmons  v. 
Simmons  [Tex.  Civ.  App]  39  S.  W.  639.  It 
Is  not  sufficient  to  agree  upon  a  present  co- 
habitation and  a  future  marriage.  1  Bishop, 
Mar.,  Dlv.  &  Sep.  <  262;  Cartwright  v.  Mc- 
Gown,  121  111.  888,  12  N.  E.  737  [2  Am.  St 
Kep.  105].  It  is  required  that  the  cohabita- 
tion be  as  man  and  wife  and  in  pursuance 
of  the  marriage  contract  It  can  of  itself 
be  no  part  of  the  marriage  contract  except 
it  take  place  after  and  not  before  the  agree- 
ment Soper  V.  Halsey,  85  Hun,  464.  33  N.  Y. 
Snpp.  105;  Farley  v.  Farley  [94  Ala.  501,  10 
South.  646,  33  Am.  St  Rep.  141].  'A  consent 
de  pnesentl  Is  essential  to  such  a  marriage, 
and  a  subsequent  marriage  Is  established  by 
a  proof  of  a  promise  and  a  copula,  on  the 
ground  that  the  copula  was  a  consequence 
and  performance  of  an  anterlrar  promise. 
The  copula  does  not  constitute  marriage,  but 
it  Is  taken,  when  clrcumstauces  Justify  it  as 
evidence  of  the  performance  of  a  previous 
promise.'  Rodg.  Dom.  Rel.  S  87;  Simmons  v. 
Simmons,  supra." 

Ferhaps  it  is  useless  to  pursue  tills  line  of 
thought  or  Investigation.  Tested  by  the  au- 
thorities and  all  the  rules  of  law  and  fact 
applicable  to  this  record  so  far  as  I  am  ap- 
prised, if  the  testimony  of  prosecutrix  is  true 
or  believed  by  the  Jury,  the  marriage  Is  valid. 
Certainly  appellant  cannot  say  nay.  He  will 
not  be  permitted  to  deny  that  bis  mind  met 
that  of  prosecutrix.    Why?  Because  It  was 


at  his  Instigation  she  came  to  Dallas,  and  It 
was  at  his  urgent  request  and  solicitatioB  she 
married  blm,  and  for  his  gratification  she 
submitted  her  body  to  his  desires.  So,  we 
have  by  the  testimony  an  actual  marriage, 
followed  almost  immediately  by  cohabitation, 
and  continuing  to  within  ab<nt  a  month  of 
the  birth  of  their  child.  There  is  nothing 
wanting  under  her  testimony  to  make  a  com- 
plete marriage,  and  if  appellant  bad  died  be- 
fore the  second  marriage  there  would  have 
been  no  question  of  the  right  of  prosecutrix 
and  the  child  to  Inherit  whatever  of  his  prop- 
erty the  law  would  set  apart  to  his  widow 
and  child.  It  is  not  asserted  the  second  mar- 
riage annulled  the  first  This  could  not  be 
the  law,  if  asserted. 

Suppose  appellant  had  been  charged  with 
seduction  of  the  prosecutrix,  instead  of  rape, 
and  she  had  testified  the  marriage  occurred 
under  the  circumstances  detailed  and  subse- 
quent to  the  seduction,  would  it  be  contended 
for  a  moment  that  any  court  in  this  state 
would  permit  a  conviction  for  seduction? 
Certainly  not.  Or  suppose  appellant  had 
been  tried  for  bigamy  for  the  second  mar- 
riage, with  this  testimony  before  the  Jury 
would  it  not  have  become  the  bounden  duty 
of  the  trial  court  to  charge  the  Jury,  if  they 
believed  the  facts  stated,  appellant  would  be 
guilty  of  that  crime  In  contracting  the  second 
marriage?  Most  assuredly.  I  desire  to  say. 
In  concluding  this  branch  of  the  case,  that 
prosecutrix's  testimony  as  to  the  marriage  is 
denied  by  appellant  in  toto.  He  says  the 
ceremony  never  occurred;  so  there  is  a  square 
issue  as  to  whether  or  not  the  marriage  took 
place.  But  if  the  Jury  believed  it  occurred 
then  the  girl  is  not  contradicted.  In  fact 
by  appellant's  letters,  by  his  confessions,  by 
his  acts,  by  his  holding  her  out  at  the  hotel 
and  thus  to  the  world  as  his  wife,  by  his  ad- 
missions and  statements,  and  by  all  his  con- 
duct, the  testimony  of  the  girl  is  corroborat- 
ed, it  occurs  to  me.  In  the  fullest  manner. 
His  admissions  alone  are  proof  of  his  mar- 
riage. MUes  V.  V.  8.,  103  U.  S.  304.  26  L. 
Ed.  481;  State  v.  Hughes,  35  Kan.  626,  12 
Pac.  28,  67  Am.  Rep.  195;  State  v.  Hilton,  8 
Rich.  Law,  434,  45  Am.  Dec.  783;  Cameron 
V.  State,  14  Ala.  546,  48  Am.  Dec.  Ill;  Wol- 
verton  v.  State,  16  Ohio,  173,  47  Am.  Dec. 
373;  Forney  v.  Hallacher,  8  Berg.  &  R.  169, 
11  Am.  Dec.  590;  Jackson  v.  People,  2  Scam. 
23. 

In  regard  to  the  other  branch  of  the  case. 
In  which  the  court  charged  the  Jury  to  find 
appellant  guilty  of  "rape  by  fraud,"  It  occurs 
to  me  this  is  so  utterly  at  variance  with  the 
law  that  the  mere  statement  of  the  proposi- 
tion brings  Its  own  refutation.  If  the  ma- 
jority be  correct,  then  a  man,  after  inducing 
a  girl  to  enter  the  marital  relation  with  him, 
may  desert  and  leave  her  a  wreck  on  society, 
his  children  bastards,  and  this  desertion  form 
the  basis  of  "rape  by  fraud."  In  order  to 
sustain  this  ruling  of  the  trial  court  every 
decision  in  Texas  on  the  question  must  be 
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of  rape  by  force  or  threats,  and  that  the 
state's  case  hinged  upon  the  theory  of  a 
fraudulent  Im^rsonatlon  by  defendant  as  the 
husband  of  Rosa  Parrish,  and,  If  not  mar- 
ried, the  facts  disclose  no  offense,  for  that 
since  a  rape  by  such  means  Is  under  the  stat- 
ute applicable  alone  to  the  protection  of  mar- 
ried -n-omen.  In  support  of  this  proposition 
appellant  cites  King  v.  State,  22  Tex.  App. 
652,  3  S.  W.  242;  Franklin  v.  State,  34  Tex. 
Cr.  R.  203,  29  S.  W.  1088;  Milton  t.  State, 
23  Tex.  App.  204,  4  S.  W.  5T4;  Milton  v. 
State,  24  Tex.  App.  286,  6  S.  W.  39;  Mooney 
V.  State,  29  Tex.  App.  258,  15  S.  W.  724; 
rayne  v.  State,  38  Tex.  Cr.  R.  494,  43  S.  W. 
515r  70  Am.  St.  Rep.  757.  These  cases  ap- 
pear to  support  appellant's  contention;  but 
an  Inspection  of  the  statement  of  facts  in 
each  Instance  shows  that  these  were  prosecu- 
tions for  rape  by  fraud  upon  a  woman  there- 
tofore married— that  Is,  a  woman  married  to 
Ji  person  other  than  appellant— and  the  decl- 
«ions  merely  bold  in  that  character  of  prose- 
cution that  the  Indictment  should  show  the 
woman  was  a  married  woman."  This  ex- 
■cerpt  overrules  another  line  of  decisions, 
•many  of  which  are  expressly  mentioned. 

In  regard  to  the  fraud  which  must  be  used 
•where  the  woman  Is  niarried,  this  language 
is  found  In  article  636,  Pen.  Code,  1895: 
'"The  fraud  must  consist  In  the  use  of  some 
strategem  by  which  the  woman  Is  induced  to 
believe  the  offender  Is  her  husband."  The 
majority  further  say:  "Prom  these  authori- 
ties this  court  would  not  be  authorized  In 
holding  that  the  woman  upon  whom  fraud  Is 
practiced,  In  order  to  secure  her  consent  to 
an  act  of  copulation,  must  be  a  married  wom- 
an In  every  instance.  This  would  be  a 
strained  construction— In  fact,  would  not  be 
a  construction  at  all,  but  an  Interpolation  up- 
on the  statute."  I  might  perhaps  rest  upon 
the  statement  of  the  majority  that  all  of  the 
decisions  In  Texas  heretofore  rendered  are 
In  direct  conflict  with  their  opinion,  for  all 
former  decisions  expressly  bold  that  the  ar- 
ticle Just  quoted  refers  only  to  married  wo- 
men; that  Is,  to  a  woman  married  to  some 
person  other  than  the  party  accused  of  the 
rape.  The  article  under  discussion  has  been 
enacted  and  re-enacted  by  legislative  bodies, 
and  again  and  again  given  the  same  con- 
struction. And  In  Payne's  Case,  supra,  the 
court  went  so  far  as  to  hold  "that  an  Indict- 
ment which  charges  a  rape  by  fraud  in  per- 
sonating the  husband.  In  order  to  be  sufficient, 
must  allege  that  the  injured  female  Is  a  mar- 
ried woman,  and  not  the  wife  of  defendant" 

But  there  are  two  or  three  suggestions  I 
desire  to  make  in  regard  to  this  matter.  It 
will  be  noticed  that  in  our  Penal  Code  each 
class  of  offenses  Is  treated  as  a  harmonious 
whole  in  regard  to  the  subject  about  which 
the  legislation  occurred.    In  regard  to  Illicit 


rape  by  threats,  rape  by  fraud,  rape  upoD 
Imbecile  women,  rape  upon  girls  under  15 
years  of  age  with  or  without  force,  with  or 
without  consent,  and  statutes  against  lac^t. 
bigamy,  and  seduction.  Each  of  these  crimen 
has  within  Itself  constituent  elements,  differ- 
ing It  from  each  of  the  others.  They  have 
been  carved  out  by  the  Legislature,  and  yren 
Intended  to  be  separate  from  and  not  to 
trench  one  upon  the  other;  that  each  is  an 
independent  offense,  made  up  of  the  elenient< 
set  out  In  its  definition,  and  each  peculiar  to 
itself,  by  the  legislative  act  The  opinion  ia 
this  case  is  an  entering  wedge  into  tliis  di- 
vision or  subject  of  our  Penal  Code,  the 
harmony  heretofore  existing  is  brolcen.  con- 
fusion the  result,  and  what  has  heretofore 
been  bigamy  may  become  rape  by  fraud; 
what  has  been  a  valid  marriage  to  aToid  the 
consequences  of  seduction  is  ot  may  l>e  a 
rape  by  fraud;  and  so  it  may  be  of  incest  if 
the  marriage  is  followed  by  sexual  inter- 
course. It  strikes  at  the  fundamental  con- 
stituent elements  of  these  different  otTenses. 
and  blends  them  all  into  one  general  "hotch- 
potch," denominated  "rape  by  fraud."  This 
construction  saps  the  very  foundation  of  the 
marital  relation,  and  wipes  out  all  statutory 
distinctions  between  these  crimes  and  that 
of  "rape  by  fraud."  I  cannot  agree  that  the 
prior  decisions  are  "interpolations  on  the 
statute."  The  opinion  in  this  case  Is  the  "in- 
terpolation." The  legislative  mind  intended 
what  the  courts  have  heretofore  held,  and 
what  a  casual  inspection  of  those  statutes 
demonstrates;  and  from  these  there  has  been 
no  dissent,  either  from  bench  or  bar,  until  the 
decision  In  this  case.  Decisions  heretofore 
rendered  have  been  recognized  as  correct; 
that  is,  that  a  rape  by  fraud  upon  married 
women  must  be  by  a  party  other  tlian  the 
husband  or  alleged  husband  of  the  ravished 
woman.  Applying  the  doctrine  now  laid 
down  by  this  case  to  the  crime  of  bigamy,  it 
will  be  found  that  whenever  the  accused  en- 
ters Into  a  bigamous  marriage,  and  that  mar- 
riage is  consummated  by  sexual  intercourse, 
it  necessarily  Is  rape  by  fraud.  Why?  Be- 
cause such  marriage  is  a  fraud  on  the  part  of 
the  bigamous  husband.  The  accused  in  such 
case  cannot  enter  into  a  second  marriage:  it 
Is  void  by  law,  by  reason  of  the  previous  ex- 
isting marriage;  therefore  It  must  be  fraudu- 
lent There  would  be  no  question  that  the 
accused  in  a  bigamous  marriage  would  there- 
by Induce  the  woman,  however  innocent  she 
may  be,  to  believe  that  he  is  her  husband. 
That  point  being  reached,  their  decision  Is  or 
may  be  authority  for  the  conviction  for  a 
"rape  by  fraud."  I  liad  heretofore  thought 
this  was  one  of  the  distinguishing  character- 
istics between  bigamy  and  rape.  So,  in  se- 
duction. If  the  accused,  in  order  to  avoid  con- 
viction for  seduction,   marries  the  woman. 


marriage  In  good  faith— he  ■would  thereby  be 
perpetrating  a  fraud  upon  the  -woman  In  or- 
der to  keep  out  of  the  penitentiary  for  the 
sednctlon,  and  therefore  guilty  of  rape  by 
fraud,  and  his  marriage  consummated  to 
avoid  the  consequences  of  the  seduction 
•would  be  the  Incontestlble  proof  of  the  more 
belnous  crime  of  "rape  by  fraud,"  for  -which 
bis  life  could  be  forfeited,  despite  the  holding 
ot  the  Supreme  Court  that  It  does  not  consti- 
tute ground  for  divorce.  So  of  Incestuous 
jnarrlage.  If  the  act  of  sexual  Intercourse  oc- 
curs It  makes  rape  by  fraud  more  than  a  pos- 
sibility, and  so  of  most  of  the  prohibited 
acts  of  Illicit  Intercourse.  The  court  finds 
the  facts  true,  but  the  acts  and  purpose  of 
one  party  fraudulent;  hence  the  presumption 
in  favor  of  marriage  and  presumption  of  In- 
nocence and  reasonable  doubt  are  unitedly 
turned  against  the  accused.  These  presump- 
tions should  have  been  Indulged  favorably  to 
Appellant,  and  not  to  force  conviction.  This 
case  may  be  the  progenitor  of  another  line  of 
decisions  at  variance  with  all  prior  decisions, 
and  contrary  to  all  statutory  provisions  on 
the  subject,  the  result  of  -which  is  not  readily 
contemplated  or  easily  foreseen. 

For  the  reasons  Indicated,  I  cannot  concur 
with  my  Brethren.  The  opinion  is  wrong  in 
principle,  and  will  be  vicious  in  its  applica- 
tion. Therefore  I  enter  this  my  solemn  pro- 
test, and  respectfully  dissent 


CADDBLL  v.  STATE.*      " 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 
18,  1903.) 

CRIMINAL    LAW  —  APPEAL  —  STATEMENT    OF 
FACTS-ASSAULT— INDICTMENT. 

1.  Refusal  of  motion  to  strike  out  evidence 
because  insufflcleut  under  the  indictment  for 
any  purpose  cannot  be  reversed  on  appeal  in 
absence  of  statement  of  facts. 

2.  Where  an  indictment  charges  an  assault 
Tritb  Intent  to  rape,  though  the  evidence  does 
not  show  sncb  an  assault,  the  court  may  sub- 
mit the  qnestion  of  a  simple  or  aggravated  as- 
sault. 

Appeal  from  District  Court,  Eastland  Coun- 
ty;   N.  B.  Llndsey,  Judge. 

W.  A.  Oaddell  was  convicted  of  simple  as- 
sault, and  ^e  appeals.    AfBrmed. 

J.  T.  Hammons,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  con- 
victed of  simple  assault  and  fined  |20; 
hence  this  appeal. 

There  is  no  statement  of  facts  in  the  rec- 
ord. After  the  evidence  had  been  adduced, 
appellant  moved  to  strike  out  all  the  evidence 

•Keh«ariiiK  a*nled  March  M,  IMS. 
f  2.  S3e  Indictment  snd  Information,  vol.  XI,  Cent. 
Dls.  t  ttt. 


determine  this  question.     <  ( 
matter  is  not  in  shape  to    i 

In  a  motion,  which  ap  i 
motion  In  arrest  of  judgt  ( 
as  follows:  "After  the  cc  i 
out  and  eliminated  all  the 
charge  to  the  Jury  tending  : 
and  only  allegation  in  the  in  1 
assault  with  Intent  to  rape  • 
by  permitting  the  case  to  1 1 
determine  appellant's  guilt 
or  aggravated  assault,  bt : 
says,  the  court  had  no  Juris( : 
in  refusing,  on  motion,  to  : ' 
evidence."  It  was  compete  i 
dlctment  in  this  case,  for  I 
appellant  guilty  of  an  aggr  i 
assault;  and  because  the  <. 
sustain  the  allegation  of  a  i 
did  not  follow  that  the  co  i 
Jurisdiction  to  submit  the  : 
under  the  Indictment  on  agi 
pie  assault.  Consequently  1 1 
err  in  refusing  to  arrest  th! 

There  being  no  errors  li 
Judgment  Is  affirmed. 


DODD  V.  STAT 

(Court  of  Criminal  Appeals 

18,  1003.) 

CRIMINAL  LAW-CONTINUAN  : 

NBSSES— MISCONDUCT  OP  I 

MENT  OP  COUNSEL-. 

1.  An  application  for  a  cc : 
absent  witness  is  properly  dei: 
timony  is  not  probably  true, 
is  not  produced,  or  any  excui 
offered,  and  it  is  not  probab 
swear  to  the  facts  stated. 

2.  The  court  held  a  juror 
subsequently  changed  his  oi: 
when  the  juror  was  out  o; 
whereupon  the  district  attoii 
court  that  he  would  peremptti 
juror,  and  he  was  not  again  | 
Held,  that  there  was  no  err 
that  the  juror  had  been  chal 
in  the  courtroom. 

3.  Appellant  cannot  complai 
counsel,    where   he   did    not 
court  to  instruct  the  jury  not 

4.  Ou  a  criminal  prosecutio 
remained  silent  when  the  jv 
collpptively  if  they  knew  def( 
motion  for  a  new  trial  there 
aflidavit  that  at  such  time  c 
knew  defendant  well.  Held,  ( 
ground  for  a  new  trial,  as  t 
if  true,  did  not  show  any  inj 

5.  Appellant  cannot  complai: 
the  jury  were  permitted  to  si 
on  the  street,  and  not  kept  tog 
an  officer,  in  the  absence  of  i 
tions  showing  any  such  facts. 

Appeal  from  District  Cou 
ty;  N.  A.  Rector,  Judge. 

'Rehearing  denied  March  26,  19 
V  3.  See  Criminal  Law,  vol.  14 
vol.  15.  Cent.  Dig.  S  264S. 


BROOKS,  J.  Appellant  was  convicted  of 
assault  with  Intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years.  This  Is  the 
second  appeal.  See  Dodd  t.  State,  68  S.  W. 
992. 

Appellant  Insists  that  the  court  erred  in 
overruling  his  application  for  continuance  for 
want  of  the  testimony  of  Jim  Vickers  and 
Ward  Kendall.  The  court  appends  the  fol- 
lowing explanation  to  the  bill:  "I  approve 
this  bill  with  the  explanation  that  same  was 
withdrawn  as  to  the  witness  Vickers  upon 
agreement  of  parties  to  use  his  evidence  on  a 
former  trial,  which  was  done.  As  to  the 
witness  Kendall,  I  made  no  ruling  as  to  the 
materiality  of  his  evidence  or  the  diligence 
used.  In  the  light  of  the  evidence  said  testi- 
mony was  not  likely  true.  In  the  motion  for 
new  trial  his  affidavit  was  not  produced,  nor 
was  any  excuse  for  its  absence  offered.  It  Is 
not  probable  that  he  would  have  sworn  to  the 
facts  stated."  A  careful  examination  of  the 
record  shows  that.  If  said  witness  had  been 
present,  and  testified  to  the  facts  stated.  It 
would  not  have  been  probably  true,  in  the 
light  of  this  record.  The  court  did  not  err 
in  overruling  the  application  for  continuance. 

The  second  bill  complains  that  the  court 
permitted  the  state  to  peremptorily  challenge 
the  Juror  Miller  when  he  was  not  in  the  Jury 
box  or  courtroom  at  the  time  the  challenge 
was  made.  The  court  first  held  Juror  Miller 
disqualified,  and  subsequently  changed  his 
opinion,  and  so  announced  from  the  bench. 
At  this  thne  the  Juror  Miller  was  out  of  the 
courtroom,  and  the  district  attorney  inform- 
ed the  court  that  he  would  peremptorily  chal- 
lenge Miller,  and  after  this  statement  the 
Juror  Miller  was  not  produced  in  court  We 
see  no  error  In  the  ruling  of  the  court 

Third  and  fourth  bills  of  exception  com- 
plain of  the  argument  of  the  district  attorney 
to  the  Jury.  We  see  no  error  In  this;  and, 
furthermore,  appellant  did  not  request  the 
court  to  Instruct  the  Jury  not  to  consider 
these  arguments. 

Appellant  Insists  that  tiie  witnesses  George 
Melton  and  Doc  Johnson  were  not  sworn. 
These  witnesses  appeared  for  defendant  It 
Is  too  late  on  motion  for  new  trial,  to  raise 
this  question.  Goldsmith  v.  Stfite,  32  Tex. 
Cr.  R.  112.  22  S.  W.  406. 

Appellant  also  urges  the  misconduct  of 
Reuben  Hancock,  one  of  the  Jurors,  which  is 
supported  alone  by  the  affidavit  of  W.  T. 
Dodd.  The  misconduct  complained  of  Is  that 
when  questioned  for  peremptory  challenge 
under  the  direction  of  the  court,  if  be  knew 
the  defendant,  John  Dodd— the  question  be- 
ing asked  of  all  the  jurors  collectively,  if 
they  knew  said  Dodd— said  Hancock  remain- 
ed silent,  and  said  nothing;   that  by  his  sl- 


^uiaub  i.uiui«;&    ouilcd    ixiat  a^    i,uc    i  iiiic    aaM^ 

Hancock  knew  defendant  well,  bavins  known 
him  for  years  when  said  Dodd  lived  wlib  his 
father  at  Buttercup,  W^llliamson  county;  and 
while  residing  there  Hancock  was  a  <nistoma 
at  his  father's  store,  and  lived  within  six  or 
seven  miles  of  bis  father,  where  said  Dodd 
lived.  Defendant,  John  Dodd,  testifies  that 
there  was  a  great  prejudice  against  him  at 
Buttercup,  in  Williamson  county,  where  be 
formerly  lived.  Concede  the  affidavit  to  be 
true.  It  does  not  show  bow  or  wherein  appel- 
lant was  Injured;  and  It  Is  not  shown  that 
the  Juror  Hancock  had  any  prejudice  against 
defendant 

Appellant  Insists  that  the  Jury  were  permit- 
ted to  separate  and  walk  out  In  the  street 
and  were  not  kept  together  in  charge  of  an 
officer  of  the  court  There  is  no  bill  of  excep- 
tions verifying  this  statement  We  do  not 
deem  It  necessary  to  consider  other  errois 
assigned. 

No  error  appearing  In  the  record,  tlie  Judg- 
ment Is  affirmed. 


WILKINSON  V.  TRAVELERS'  INR  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1803.) 

ACCIDENT  INSURANCBJ-POLICT-STIPUIJ^TIONS 

—CONSTRUCTION— WAIVER— BaiOWl.- 

EDOB-UABILITT. 

1.  A  stipulation  in  an  accident  policy,  exempt- 
ing the  insurer  from  liability  for  injuries  re- 
ceived by  the  insured  while  hunting,  does  not 
relieve  the  insurer  from  liability  (or  injuries 
sustained  by  the  insured  while  helping  to  bring 
in  a  log  to  make  a  fire  while  on  a  honting  ex- 
pedition. 

2.  Where  accident  policies  issued  to  the  same 
person  at  the  same  time  for  the  same  period 
contained  a  stipalation  that  insurance  on  any 
person  for  a  single  period  is  limited  to  one 
ticket,  and  the  insurer  will  return  on  demand 
to  the  insured  premiums  paid  for  tickets  in 
excess  thereof,  one  of  the  policies  was  void,  in 
the  absence  of  anv  proof  of  waiver  of  the  stipa- 
lation or  estoppel. 

3.  The  fact  that  the  Insurer  did  not  before 
the  injury  of  the  insured,  tender  to  him  the 
premium  paid  on  one  of  the  policies,  did  not 
aSect  its  riehts  under  the  policies  to  have  one 
of  them  declared  void. 

4.  The  fact  that  it  was  the  custom  of  the 
agent  procuring  the  policies,  and  other  agents 
as  well,  to  iaaue  more  than  one  policy  to  the 
same  person  for  a  single  period,  did  not  aloue 
show  that  the  insurer  had  knowledge  of  the 
fact  of  the  issuance  of  the  policies  on  which 
to  base  a  ratification  of  the  aeeut's  acts. 

5.  Where  an  insurer  tendered  to  the  insured 
and  paid  into  court  a  sum  in  full  of  all  claims 
under  an  accident  policy,  which  sum  was  the 
amount  fixed  in  the  policy  for  a  partial  disabil- 
ity, it  could  not  question  its  liability  on  any 
ground  to  the  amount  so  tendered  and  paid, 
uough  it  interposed  defenses  to  the  policy. 

Appeal  from  Red  River  County  Court;  J. 
R.  Kennedy,  Judge. 

Action  by  A.  L.  WUkinson  against  the 
Travelers'    Insurance    Company.      From    a 
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JAMES,  0.  J.  On  January  8,  1902,  ap- 
pellant obtained  two  accident  policies,  In 
terms  tbe  same,  corerlng  tbe  same  period. 
In  defendant's  company.  On  January  12, 
1902,  he  was  in  tbe  Indian  Territory  on  a 
huutlng  expedition,  and,  wblle  helping  to 
bring  in  a  log  to  make  a  fire,  he  slipped  and 
fell,  and  both  his  bands  were  caught  under 
tbe  log,  mashing  the  nail  on  the  second  flnger 
of  each  hand.  He  claimed  on  each  jrallcy 
tbe  sum  of  $12.50  per  week  provided  for 
cases  in  which  the  assured  was  by  the  acci- 
dent, "independently  of  all  other  causes,  im- 
mediately, continuously,  and  wbolly  disabled 
and  prevented  •  •  •  from  transacting 
any  and  every  kind  of  business  and  from  en- 
gaging in  any  kind  of  occupation."  The  poli- 
cies contataed  the  provision,  after  stating 
tbat  the  policy  sliall  be  wholly  void  as  to 
persons  under  18  and  over  65  years  of  age, 
employes  of  railroads  and  other  public  con- 
Teyances,  etc.,  that  "insurance  on  any  per- 
son for  any  single  period  of  time  under  this 
company's  ticket  Is  limited  to  one  ticket  in 
tbe  sum  of  $2,500.00  indemnity  for  injuries 
resulting  in  death,  and  $12.50  weekly  indem- 
nity to  males  for  wbolly  disabling  injuries, 
exclusive  of  the  extra  indemnity  provided 
in  clause  'd'  [of  the  policy],  and  tbe  company 
will  return  on  demand  to  the  insured  or  to 
bis  or  her  executors,  administrators  or  as- 
signs all  premiums  paid  for  tickets  in  excess 
thereof."  The  premium  paid  for  each  policy 
was  $3.  Plaintiff  testified:  "I  was  hurt 
very  badly,  and  I  could  not  attend  to  all  tbe 
duties  incumbent  on  me  as  railroad  agent 
I  could  not  stamp  tbe  tickets.  I  could  not 
stand  tbe  Jar.  I  could  not  pull  tbe  tickets 
out  of  the  case,  as  it  took  both  my  bands,  and 
they  were  both  injured.  I  could  not  make 
out  bills  of  lading,  nor  shipping  directions, 
nor  seal  up  or  open  the  ears.  All  of  this  was 
part  of  my  duty.  I  coold  write  my  name, 
and  did  sign  checks  during  the  time  I  was 
Injured.  I  could  go  around  and  could  see 
as  well  as  before  the  injury.  Neither  my 
eyes  nor  my  legs  were  in  any  way  injured. 
I  have  a  little  farm  on  Gutband  creek,  and 
while  I  was  unable  to  work  at  tbe  depot  I 
did  go  down  these  two  or  three  times.  I 
could  only  look  on,  however.  Could  not  work 
myself.  I  do  not  follow  farming  for  a  living. 
In  fact,  I  have  never  made  anything  at  it, 
and  It  bas  been  keeping  me  behind  to  support 
the  farm  from  my  work  as  railroad  agent  I 
do  not  work  this  farm  myself,  but  rent  it  out 
to  tenants,  except  a  part,  which  I  am  culti- 
vating with  hired  labor.  While  I  was  in- 
jured I  was  able  to  go  out  there,  and  look 
after  my  tenants,  and  see  tbat  my  hands 
were  working.  Yes,  I  was  agent  for  the 
defendant  a  wblle,  and  sold  tickets  for  It 


one  ticket  will  be  issued     i 
the  same  time;   but  the  ai 
did  issue  two  to  me,  and  I 
of  them.    No,  I  never  dei   i 
of  the  amount  paid  for  on(   : 
tickets,  because  it  bad  beet   : 
company  to  issue  more  tha;   • 
and  the  same  party  coverl   ; 
I  have  taken  out  two  sev<  i 
and  the  company  never  p  : 
the  amount  overpaid,  but  : 
it    I  get  $125.00  a  month  i  i 
Defendant's   answer   filed   : 
court  pleaded  a  general  de  : 
the  clause  providing  again  : 
juries  received  by  the  assu  ; 
or  fishing  or  violating  the  I 
that  hunting  and  flsbing  fc  : 
ed  by  law  In  the  territory 
that  plaintiff  had  not  beet 
80  as  to  entitle  him  to  r  : 
week,  but  that  his  Injuries  i 
titled  him  to  only  two-fifth 
under  another  clause  of  th< 
set  up  that  one  of  the  poll  I 
dcr  tbe  provision  above  qi  i 
to  pay  and  tendered  the  an  i 
cy  and  the  $3  premium  wbl  : 
on  tbe  other,  but  bad  not 
Tbe  judgment  appealed  froi  i 
plaintiff  for  the  sum  of  i  I 
amount  tendered,  and  In  fa  i 
for  the  costs  of  the  county  ( : 
court 

Although  plaintiff  was  oi 
dition,  be  was  not  engaged  : 
be  received  his  injury.    T^ ; 
presented— one  by  appellee 
ment,  that  tbe  evidence  sti : 
juries  did  not  wbolly  disable 
vlded  by  tbe  terms  of  the 
him  to  the  full  weekly  Inde  i 
by  appellant,  that  tbe  court 
one  of  the  policies  as  of  n( 
gard  the  latter  of  these  qui 
able.    The  contracts  will  be 
derstood  and  assented  to  iii 
by  appellant     There   was 
question  of  public  policy  Invi 
vision.     Courts  do  not  ma  I 
parties,  but  enforce  them  as 
vision  was  designed  to  gii 
against  Insurance  beyond  v 
tended  that  one  person  shou] 
policies  bear  on  their  face  i: 
"Tex.  &  Pac.  Ry.  Co.,  Olarkii 
8,  1902.     Horn:  11:50  A.  M. 
and  plaintiff  was  the  rallroii 
place.     We  state  this  simp 
the  manner  In  vogue  in  selliii 
and  it  may  well  be  inferred 
obtainable  at  railroad  statioi: 
such  circumstances,  the  moi 
probably  the  only,  way  to  gui 
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one  should  be  of  no  effect,  and  It  provided 
the  consequence  to  be,  not  for  a  forfeiture  of 
the  premium  paid  on  such  a  policy,  but  that 
the  premium  should  be  restored  to  the  party 
on  demand. 

No  waiver  or  estoppel  was  pleaded.  No 
testimony  was  offered  of  knowledge  by  de- 
fendant company  of  the  situation,  in  order 
that  plalntlfF  might  base  upon  It  a  ratifica- 
tion of  the  act  of  Its  agent.  The  policies 
were  taken  out  on  the  8th,  and  the  Injury 
occurred  on  the  12tb.  Our  opinion  Is  that 
the  fact  that  defendant  did  not  attempt  to 
rescind  the  policy  and  tender  back  the  pre- 
mium before  the  Injury  has  no  effect  on  Its 
rights  under  the  terms  of  the  policies.  It 
would  have  been  placed  in  default  only  by  a 
demand  for  same  by  plaintiff  and  Its  refusal 
to  pay.  We  need  not,  however,  discuss  what 
effect  defendant's  knowledge  of  the  facts  be- 
fore the  Injury  would  have  bad  on  the  case, 
as  knowledge  was  not  shown.  The  court 
did  not  err  In  giving  the  contracts  effect  ac- 
cording to  their  terms.  It  may  have  been, 
as  plaintiff  testified,  the  custom  of  the  agent 
at  ClarksvlUe,  and  others,  to  issue  more  than 
one  ticket  to  one  and  the  same  person  cover- 
ing the  same  time.  This  alone  would  not 
justify  a  different  view  of  the  case.  It  was 
not  shown  that  the  company  knew  of  this, 
or  had  ever  paid  more  than  one  policy  to  any 
such  person;  and,  although  plaintiff  says  he 
had  previously  taken  policies  In  the  same 
way,  and  no  premium  had  ever  been  re- 
funded him,  he  admits  he  never  made  a  de- 
mand on  defendant  for  any.  It  seems  to  us 
that  to  apply  to  the  class  of  cases  the  doc- 
trine applied  In  railway  cases  affecting  serv- 
ants, that  a  rule  becomes  no  rule  unless  en- 
forced. Is  absurd.  Defendant,  in  our  judg- 
ment, could  pay  some  of  such  polldes,  If  It 
pleased,  without  losing  Its  right  to  Insist  on 
the  contract  as  made  In  other  Instances. 

Appellee  is  not  In  a  position  to  question 
the  fact  of  total  disability,  nor,  for  tliat  mat- 
ter, to  question  its  liability  on  any  ground, 
for  the  amount  for  which  the  county  judge 
gave  judgment.  True,  the  answer  inter- 
posed defenses,  but  it  unqualifiedly  and  un- 
conditionally alleged  (and  the  fact  was  prov- 
ed) that  defendant  had,  before  suit,  tendered 
the  amoimt  of  one  policy;  and  that  "it  has 
paid  into  court,  and  now  here  In  open  court 
tenders  to  plaintiff,  the  sum  of  $85.72  and 
said  sum  of  $3  In  full  of  all  claims  and  de- 
mands of  plaintiff  against  it,  and  prays  that 
It  be  discharged,  with  Its  costs."  The  ten- 
der was  not  made  subject  to  the  defenses 
pleaded,  but  Irrespective  of  them.  Under 
these  circumstances,  appellee,  it  seems  to  us, 
cannot  complain  of  Judgment  being  rendered 
for  that  amount. 

The  judgment  is  affirmed. 


1903.) 

SET-OPP  —  CONTRACTS     CONSTITtPTINO     OXE 
TRANSACTION— LIQUIDATED    DAUAGES. 

1.  nefendants  were  plaintiff's  agents  to  write 
fire  insurance  policies,  under  a  contract  mad^ 
m  1808.  In  1900  the  parties  entered  into  an 
agreement  whereby  defendants  paid  pbuntiS 
$299  for  the  privilege  of  extending  their  line 
of  insurance,  but  plamtiff  soon  afterwards  fail- 
ed, and  withdrew  from  the  state  entirely.  I>e- 
fendants  at  that  time  owed  plaintiff  $313  in 
premiums,  which  they  had  collected  but  had  re- 
tained. Held,  in  an  action  to  recover  the  pre- 
miums, defendants  could  set  off  the  damape^ 
sustained  by  reason  of  the  breach  of  the  sec- 
ond contract,  not  only  because  the  contra<-ts 
were  related  so  as  to  form  one  transaction,  ba: 
also  because  the  damages  were  liquidated. 

Appeal  from  Harris  County  CJourt;  E.  H. 
Vasmer,  Judge. 

Action  by  the  Netherlands  Fire  Insurance 
Oompany  against  Spears  &  Kattman  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Reversed. 

Byers  &  Byers,  for  appellants.  Watkia« 
&  Jones,  for  appellee. 

GILL,  J.  This  suit  was  brought  by  th*" 
appellee  insurance  company  against  Spears 
&  Kattman  to  recover  $315,  alleged  to  have 
been  collected  by  them  on  fire  insurance 
policies  as  agents  of  appellee,  and  wrong- 
fully withheld  by  them  from  the  company. 
Spears  &  Kattman  bad  given  bond  for  the 
faithful  performance  of  their  duties  as 
agents  of  appellee,  and  the  sureties  on  the 
bond  were  also  made  defendants  to  this 
suit 

Spears  &  Kattman  answered,  admitting 
the  collection  and  detention  of  the  money  as 
alleged  and  conceding  the  right  of  appellee 
to  a  judgment  therefor.  But,  In  offset  and 
reconvention,  tbey  alleged  that,  subsequent 
to  the  date  of  the  bond  and  contract  of  agen- 
cy sued  on,  they  entered  into  an  agreement 
with  the  company  whereby,  in  conslderatioo 
of  the  sum  of  $299.20  paid  to  the  company 
by  the  said  agents,  the  company  agreed  to 
enlarge  its  line  of  insurance  and  permit  the 
agents  to  write  policies  on  cotton  in  compress- 
es, and  upon  cotton  seed  and  Its  products, 
and  other  property  not  necessary  to  be  here 
mentioned.  That,  in  consideration  of  this 
agreement  and  the  enlarged  field  of  busi- 
ness which  would  thus  t>e  opened  to  them, 
they  paid  the  said  sum  of  $299.20.  That 
thereafter  the  company  failed  and  refused 
to  allow  them  to  enlarge  their  line  of  insur- 
ance risks,  but.  Instead  thereof,  curtailed  the 
same,  and  shortly  thereafter  withdrew  from 
the  state  of  Texas  and  ceased  to  do  busi- 
ness therein.  That  the  purpose  to  so  with- 
draw bad  been  formed  when  the  contract  of 
agency  was  made,  but  was  imknown  to  ap- 
pellants. That  appellee  is  a  foreign  cor- 
poration which  lias  ceased  to  do  business  in 
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ment  Appelant  repaired  the  machine,  and 
held  It  subject  to  her  order,  and  has  al-trays 
irtood  ready  to  deliver  It  on  her  compliance 
with  her  agreement  and  the  payment  of  $6 
for  repairs.  Without  further  payment,  and 
without  offering  to  pay  for  the  cost  of  re- 
pairs, she  brought  this  suit,  and  has  recov- 
ered as  stated. 

It  was  shown  without  contradiction  that 
the  machine  without  these  repairs  was  val- 
ueless, and  that  with  the  repairs  It  was 
worth  no  more  than  the  cost  of  repairs.  The 
other  facts  above  stated  are  undisputed.  ' 

The  appellee  has  no  cause  of  action  for  j 
two  reasons: 

Firsts  Under  the  contract  of  sale,  the  ap- 
pellant had  the  right  to  resume  possession  of 
the  machine  In  case  of  default,  and  default 
was  shown.  Singer  Mfg.  Co.  v.  Rios,  6  Tex. 
Ct  Rep.  293.  71  S.  W.  275. 

Second.  He  had  the  right  to  retain  the  ma- 
chine until  the  charges  for  repairs  were 
made,  and  these  the  appellee  has  not  even 
offered  to  pay. 

Judgment  la  reversed,  and  Judgment  here 
rendered  for  appellant  Reversed  and  ren- 
dered. 


CANE  BELT  RT.  CO.  v.  HUGHES  «t  nx. 

(Court  of  Civn  Appeals  of  Texas.     March  9, 

1903.) 

■MINENT   DOMAIN  —  RAILROADS  —  DEPOT 
GROUNDS— HOMESTEAD— BVIDBNOB. 

1.  On  the  trial  of  an  appeal  from  the  com- 
missioners' award  of  damages  for  land  con- 
demned for  depot  purposes,  the  adniissioa  of 
evidence  that  the  railroad  company  owned  land 
adjacent  to  that  condemned,  which  was  equally 
suitable  for  depot  purposes,  was  error. 

2.  Where,  in  proceedings  to  condemn  land  for 
depot  purposes,  the  place  is  shown  to  have  a 
marliet  valne,  capable  of  ascertainment.  Its 
sentimental  value  as  an  old  homestead  is  not 
an  element  proper  for  the  consideration  of  the 
Jury. 

Appeal  from  llatagorda  County  Court; 
Jesse  Matthews,  Judge. 

Proceeding  by  the  Cane  Belt  Railway  Com- 
pany to  condemn  land  of  Woodford  Hughes 
and  wife  for  depot  purposes.  From  the  Judg- 
ment entered  on  appeal  of  the  landowners 
from  the  award  of  damages  of  the  commis- 
sioners, the  railway  company  appeals.  Re- 
versed. 

C.  E.  Lane  and  E.  F.  Higglns,  for  appel- 
lant.   Gaines  &  Holland,  for  appellees. 

GILL,  J.  This  proceeding  was  Instituted 
by  appellant  against  the  appellees  to  con- 
demn for  depot  purposes  lot  No.  3  and  the 
west  half  of  lot  No.  2  in  block  7  of  the  town 
of  Matagorda,  in  Matagorda  county,  Tex. 
On  a  hearing  before  commissioners  appointed 
for  the  purpose,  appellees  were  awarded  dam- 
ages in  the  sum  of  $500.  On  appeal  by  them 
to  the  county  court  they  recovered  $825,  and 
were  awarded  the  right  to  remove  their  im- 
provements.   From  this  Judgment  the  rail- 


way company  has  appealed  to  this  coort. 
and,  as  cause  for  reversal,  has  assigned  er- 
rors on  the  admission  of  testimony,  tlie 
amount  of  the  Judgment,  and  the  verdict 
awarding  the  right  to  remove  tbe  improve- 
ments. 

Over  tbe  objection  of  the  company,  tbe 
court  admitted  testimony  to  the  tf  ect  tliat 
the  company  owned  other  pn^erty  adjacent, 
which  was  equally  as  suitable  for  depot  pur- 
poses as  the  property  condemned,  and  this  is 
assailed  as  error.  Tbe  evidence  adduced  did 
not  present  the  issue  of  the  right  to  condemn. 
Tliat  was  shown  beyond  dispute,  and  the 
court,  so  holding,  did  not  submit  the  issue  to 
tbe  Jury.  The  evidence  complained  of  could 
not  have  lawfully  affected  the  issue,  for  It  is 
well  settled  that  as  to  what  land  a  railway 
company  may  select  for  its  right  of  way  and 
depot  grounds  the  discretion  of  tbe  company 
is  absolute,  and  will  not  be  revised  by  the 
courts.  In  the  proper  construction  of  rail- 
ways and  their  necessary  appurtenances,  the 
public  have  a  large  interest,  and  for  this  rea- 
son the  power  of  eminent  domain  Is  confer- 
red. If  different  courts  and  Juries  were  al- 
lowed to  pass  on  the  necessity  or  advisability 
of  condemning  each  tract  out  of  tbe  many 
which  go  to  make  up  a  right  of  way  for  a 
railway  line,  straight  courses  from  point  to 
polDt,  with  the  consequent  lessening  of  mile- 
age, would  in  many,  if  not  all,  cases  be  im- 
possible to  secure.  So  In  tbe  case  of  depot 
grounds.  One  Jury  might  hold,  on  competent 
evidence,  that  the  land  In  question  was  not 
necessary  to  tbe  purposes  of  the  railroad. 
Another  might  render  a  like  verdict  as  to 
any  other  tract  sought  to  be  subjected  to  its 
uses,  aud  by  such  a  course  the  company 
could  be  excluded  altogether.  So  the  rale  is 
that  the  company,  having  shown  its  corpo- 
rate existence,  and  a  purpose  to  use  the  land 
for  corporate  purposes,  may  have  its  decree 
of  condemnation,  subject  to  the  payment  of 
the  market  value  of  the  property  taken,  and 
incidental  damages  when  less  than  the  whole 
tract  is  taken.  In  this  case  the  whole  of  de- 
fendants' holdings  are  condemned,  and  the 
sole  issue  for  the  Jury  to  determine  was  the 
market  value  of  the  property.  Tbe  evidence 
complained  of  could  have  no  legal  l>earing 
upon  that  Issue,  and  so  was  in  no  respect 
material.  It  could  serve  only  to  prejudice 
the  Jury  on  tbe  issue  of  damages,  by  leading 
them  to  believe  that  the  discretion  of  the 
agents  of  appellant  In  selecting  this  lot  for 
their  uses  was  capriciously  or  vindictively 
exercised. 

The  court  erred  also  in  permitting  Wood- 
ford Hughes  to  testify  that  tbe  place  was 
the  homestead  of  himself  and  wife,  and  had 
been  such  for  many  years,  and  for  that  rea- 
son had  a  peculiar  value  to  blm.  The  place 
was  shown  to  have  a  market  value  capable 
of  ascertainment,  and  Its  sentimental  value 
as  an  old  homestead  was  not  an  element 
proper  for  the  consideration  of  the  Jury.    The 
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right  thus  to  forcefnlly  appropriate  an  old 
bomestead,  snrroTuided,  doubtless,  by  hal- 
lowed memories  and  asaoclatlonB,  Is  a  bard 
doctrine,  and  one  against  which  the  ordinary 
mind  naturally  rebels  as  an  outrage  upon  pri- 
vate right;  but  It  is  none  the  less  the  law, 
and  is  founded  npon  public  necessity.  The 
measure  of  the  citizen's  damage  when  his 
rights  are  thus  invaded  Is  Oxed  and  deter- 
mined by  law  on  the  basis  of  value,  and  all 
elements  of  sentiment  are  excluded. 

The  verdict  of  the  Jury  on  the  issue  of  val- 
ue is  not  beyond  criticism,  in  view  of  the 
testimony  properly  admitted,  and  wbea  to 
this  is  added  the  further  feature  of  the  ver- 
dict, awarding  to  defendants  their  improve- 
ments, which  had  neither  been  prayed  for 
In  the  pleadings,  nor  submitted  as  an  issue 
by  the  trial  judge,  it  becomes  manifest  that 
the  improper  testimony  had  its  effect,  and 
that  the  effort  of  the  trial  Judge  to  withdraw 
It  by  charges  was  unavailing. 

The  judgment  Is  reversed,  and  the.  cause 
remanded  for  another  trial.  Reversed  and 
remanded. 


JOHNSON  V.  HOUSTON  &.  T.  C.  E.  CO.* 

(Coort  of  Civil  Appeals  of  Texas,     liarch  6, 

1003.) 

BBBVANT-IN  JURIES— NEOLIOBNOS-QXiaa- 
TION  FOR  JURY. 

1.  Evidence  examined  in  an  action  against 
a  railroad  company  for  the  death  of  an  em- 
ploye, caused  by  his  falling  from  a  coal  car, 
and  ndd  not  to  sufficiently,  tend  to  show  that 
the  company's  negligence,  if  any,  In  failing  to 
furnish  a  proper  coupling  apparatus  for  the 
cars,  was  the  cause  of  the  fall,  to  take  the  case 
to  the  jury. 

Error  from  District  Ooart,  Harris  County; 
Wm.  H.  Wilson,  Judge. 

Action  by  Mercy  Johnson  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  defendant,  and  plaintlir  brings 
error.    Affirmed. 

O.  T.  Holt  and  Jno.  M.  Cobb,  for  plaintUT 
in  error.  E.  W.  Townes  and  Andrews  A 
Ball,  for  defendant  In  error. 

OARRBTT,  C.  J.  This  action  was  brought 
by  the  plaintiff  In  error  against  the  defend- 
ant in  error  for  the  recovery  of  damages  for 
Injuries  resulting  In  the  death  of  her  hus- 
band, Charley  Johnson,  and  alleged  to  have 
been  caused  by  the  negligence  of  the  de- 
fendant while  the  deceased  was  in  its  em- 
ployment as  a  switchman.  The  plaintiff 
sued,  also,  in  behalf  of  her  Infant  child. 
Pearl  Johnson,  and  of  Chloe  Thomas  and 
Martin  Johnson,  the  mother  and  father  of 
the  deceased.  This  Is  the  second  appeal. 
The  first  will  be  found  reported  in  66  S.  W. 
72.  The  cause  was  submitted  to  a  Jury  with 
the  charge  of  the  court,  and  the  trial  result- 
ed In  a  verdict  and  Judgment  in  favor  of  the 
defendant    The  plaintiff  seeks  to  reverse  the 
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there,  %vlt}i  my  flag  in  my  hand,  and  be  went 
along  the  cars,  on  the  coal  cars,  walking, 
and  passed  the  crossing  by  me;  and  I  no- 
ticed the  cars  as  they  were  rolUng,  and  I 
kept  looking  the  way  the  cars  were  going, 
and  Charley  was  on  those  cars  as  they-  were 
moving  down.  After  that  I  heard  Charley 
halloa,  'Oh!'  and  he  put  his  bands  up,  and 
then  he  was  going  over  backwards  from  the 
car.  He  had  his  back  turned,  and  he  fell 
backwards  from  the  car,  with  bis  bands  up, 
that  way.  He  was  on  the  same  side  of  the 
train  that  1  was  on,  and  he  probably  might 
have  been  100  feet  away  from  me  at  that 
time."  It  was  shown  that  the  couplings  on 
coal  cars  that  were  in  the  train  when  the 
accident  occurred  were  In  good  condition,  but 
it  did  not  appear  that  more  than  six  or  seven 
of  the  cars  were  examined.  It  was  shown, 
however,  that  It  was  a  common  occurrence 
for  couplings  not  to  work  the  first  time  a 
lever  was  thrown;  that  this  might  be  the 
result  of  the  chain  being  too  long.  The  en- 
gineer testified  that  he  got  only  an  ordinary 
stop  signal,  and  that  his  engine  came  to  a 
standstill  with  one  application  of  the  service 
stop;  that,  after  he  stopped,  the  flagman 
came  up  with  a  red  flag,  and  be  applied  the 
emergency,  so  that  there  would  be  no  possi- 
ble way  for  the  engine  to  move.  Both  of 
the  witnesses  who  saw  deceased  when  he  fell 
testified  that  the  train  was  moving  at  the 
time.  Williams  testified  that  "the  cars  did 
not  stop  suddenly,  but  it  slackened  the  speed 
when  the  cars  failed  to  come  loose.  It  gave 
bim  [Crawford]  the  slack,  and 'the  can  nev- 
er stopped  rolling  at  all.  Tbey  separated 
and  rolled  right  on."  There  was  expert  evi- 
dence that  the  effect  of  a  sudden  checking 
the  speed  of  the  engine  would  be  to  cause  a 
Jerk  In  taking  the  slack  out  of  the  cars;  that, 
if  the  speed  was  slackened  gradually,  it 
would  gradually  take  out  the  slack.  No  wit- 
ness testified  to  any  unusual  jerk  or  Jar  of 
the  train,  and  those  who  testified  on  the  sub- 
ject stated  that  the  slack  was  gradual,  and 
that  the  application  of  air  to  the  engine  re- 
duced the  speed,  and  had  the  effect  to  slow 
the  train  down;  that  there  was  no  unusual 
Jerking  or  Jolting. 

The  appellee  submits  as  Independent  prop- 
ositions why  the  Judgment  of  the  court  be- 
low should  be  affirmed,  although  there  may 
have  been  error  in  the  charge  of  the  court 
submitting  the  case  to  the  Jury,  and  In  the 
exclusion  of  the  testimony  as  shown  by  the 
bill  of  exception,  that  (1)  the  plaintiff  wholly 
failed  to  make  out  her  charge  of  negligence 
against  tlie  defendant;  and  (2)  it  did  not  ap- 
pear from  the  evidence.  If  there  was  any  neg- 
ligence on  the  part  of  the  defendant,  that  it 
was  the  proximate  cause  of  the  death  of 
plaintiff's  husband.  If  either  of  these  prop- 
ositions is  true,  the  Judgment  should  be  af- 


As  to  the  first  proposition,  there  waa  some 
evidence  of  negligence  In  failing  to  furnish  a 
Hutticient  coupling  apparatus,  firom  the  fact 
that  the  coupling  did  not  work  when  the 
switchman,  Williams,  first  pulled  the  lever  to 
separate  the  cars,  and  that,  though  this  was 
a  common  thing,  it  generally  tiappened  be- 
cause the  chain  was  too.  long,  and  we  are 
inclined  to  bold  that  this  would  be  sufficient 
evidence  to  require  the  issue  of  negligence  to 
be  submitted  to  the  Jury.  But  tliere  is  no 
such  relation  between  ttae  failure  of  the 
coupling  to  work  and  the  fall  of  the  de- 
ceased from  the  car  as  would  show  that  tlie 
former  was  the  proximate  cause  of  tbe  latter. 
The  cars  were  rolling  on,  without  Jerking, 
when  the  deceased  fell.  It  was  not  shown 
that  he  fell  as  the  result  of  a  Jerk,  or  that 
the  failure  of  tbe  coupling  to  work  caused 
any  jerk.  He  was  seen  to  throw  up  his 
hands  and  fall  from  the  car  to  the  side,  at 
right  angles  to  the  track,  and  not  to  tbe 
front,  as  be  would  have  fallen  if  ttae  fall 
had  been  caused  by  a  Jerk,  the  result  of  the 
sudden  stopping  of  the  engine  before  the  cars 
had  been  uncoupled.  There  is  no  testimony 
that  this  was  done,  and  there  waa  no  evi- 
dence to  show  that  the  fall  was  the  result 
of  the  cars  falling  to  uncouple  when  Wil- 
liams first  pulled  the  lever.  There  was  no 
stopping  of  tbe  engine  until  after  the  signal 
from  Crawford,  tbe  foreman. 

As  we  are  of  the  opinion  that  the  injuries 
were  not  shown  to  have  been  tbe  proximate 
result  of  the  failure  of  the  coupUng  to  work, 
it  will  be  unnecessary  to  consider  plalntifTs 
assignments  of  error,  for  no  other  Judgment 
should  have  been  rendered  under  the  evi- 
dence in  tbe  case. 

Tbe  judgment  of  tbe  court  below  will  be 
affirmed.    Affirmed. 


HEATH  T,  JORDT, 

(Court  of  Civil  Appeals  of  Texas.     March  5, 

1903.) 

GARNISHMENT-^rUDOMENT— SETTINO    ASIDB- 
INEXCTJSABLE   NEGLECT. 

1.  Under  statates  providing  that,  in  suits  br 
publication,  no  trial  shall  be  bad  until  the  sec- 
ond term  after  service,  that  no  judgment  can 
be  taken  against  the  garnishee  until  after  jadg- 
ment  against  the  defendant,  and  that  the  gar- 
nishee may  file  bis  answer  at  any  time  before 
the  trial,  where  the  plaintiff  in  such  a  suit  took 
judgment  by  default  against  Iwth  the  defend- 
ant and  garnishee  at  the  first  term  after  serv- 
ice, and  the  garnishee  shows  that  the  judgment 
against  him  is  unjust,  and  that  be  had  employ- 
ed counsel,  and  would  have  answered  before 
the  second  term  after  the  service,  and  did  not 
anticipate  that  plaintiff  would  take  judgment 
before  the  time  authorized  by  statute,  the  fail- 
ure to  answer  was  not  inexcusable  neglect,  and 
the  judgment  against  him  should  be  set  aside. 

Appeal  from  Nueces  County  Court;  W.  B. 
Hopkins,  Judge. 


in  favor  of  the  plalntitT,  the  garnishee  ap- 
peals.   Reversed. 


D.  McNeill  Turner,  for  appellant 
Scott,  for  appellee. 


J.  a 


PLEASANTS,  J.  This  appeal  Is  from  a 
judgment  sustaining  exceptions  to  a  petition 
for  certiorari  to  the  Justice  court  for  pre- 
cinct No.  1  of  Nueces  county,  flled  In  the 
court  below  by  the  appellant  on  March  31, 
1002.  The  allegations  of  the  petition  are, 
in  substance,  as  follows: 

"That  on  December  2,  1001,  appellee, 
Jordt,  filed  suit  in  said  justice  court  of  pre- 
cinct No.  1  of  Nueces  county  against  one 
Clay  on  a  liquidated  demand  for  $162.13,  in- 
terest, and  attorney's  fees,  and,  as  ancillary 
thereto,  sued  out  writ  of  garnishment  against 
appellant,  which  writ  was  issued  and  served 
upon  appellant  on  December  14,  1901.  That 
on  January  2,  1902,  affidavit  for  citation  to 
said  Clay  by  publication  was  filed  in  said 
suit,  and  that  such  citation  was  issued  by 
said  Justice  on  January  2,  1902,  and  only 
returned  and  filed  on  January  28,  1902; 
showing  service  by  publication  onf  the  3d, 
10th,  and  17th  and  24th  days  of  January, 
1902. 

"That  on  February  24,  1902,  Judgment  by 
default  was  entered  against  said  Clay  In  the 
main  suit  for  $188.10  and  costs,  and  against 
appellant  Heath  In  the  ancillary  suit  for 
same  amount,  interest,  and  costs  of  both 
proceedings.  That  the  Judgment  against 
Clay  was  void,  in  that  same  was  rendered 
upon  service  of  published  citation  imperfect 
and  incomplete  at  the  said  February  term, 
1902,  at  which  term  said  Olay  was  not  re- 
quired to  answer,  and  that  likewise  the 
judgment  against  appellant  was  void.  That 
injustice  was  done  appellant  in  said  proceed- 
ing, and  It  would  be  unconscionable  to  com- 
pel him  to  pay  said  debt  of  said  Clay,  for 
the  reason  that  neither  at  the  time  of  the 
service  of  the  said  writ,  nor  at  any  time  be- 
fore or  slnccJ  said  date,  was  he,  or  is  be 
now,  indebted  to  said  Clay  in  any  sum  of 
money;  that  he  did  not  then  have,  and  at 
no  time  since  has  he  had,  and  has  not  now. 
In  his  possession,  any  effects  of  said  Clay, 
and  he  did  not  then  Ikuow,  and  lias  not  since 
known,  and  does  not  now  know  of  any  per- 
sons who  were  or  are  indebted  to  said  Clay, 
or  have  or  had  effects  of  siiid  Clay  in  their 
possession,"  but,  on  the  contrary,  "at  the 
time  of  the  service  of  said  writ  of  garnish- 
ment said  Clay  was,  and  Is  now,  indebted 
to  him  (appellant)  In  the  sum  of  $3,850.00, 
which  was  then  due  and  unpaid."  That  said 
Clay  is  wholly  insolvent,  and  Is  without 
property  subject  to  execution,  within  his 
knowledge,  and  that,  if  forced  to  pay  off 
said  inequitable  judgement,  be  would  be  with- 


said  writ  of  garnishment  a 
and  that  it  was  through  : 
gence  on  his  part  that  he  d 
defenses  set  out  above  upo 
garnishment    proceeding 
court;  and  In  this  connecti 
immediately  after  the  ser- 
said  writ  of  garnishment  I 
D.  McNeil  Turner,  a  praci       i 
Corpus  Chrlsti,  Tex.,  as  to 
employed  said  attorney  tc 
swer  to  said  writ,  so  as  to  ; 
ters  of  defense  embraced  1       I 
graphs    aforesaid;    that    h      i 
vised  by  bis  said  attorney 
required  by  law  to  answer 
term,   1001,  of  said  Justic 
fendant  Clay  bad  not  been 
tlon;   that  on  or  about  the 
uary,  1902,  having  seen  tb 
tlon  of  defendant  Clay  in  tl 
Caller,  be  again  spoke  to  t 
and  urged  and  requested  hi 
answer  and  defense  to  sal 
he  was  then  Informed  by  s 
service  of  said  published  cl 
be  complete,  so  as  to  requir 
to  answer  before  the  Mar 
Justice's   court,    and   that 
could  be  rendered  against 
before  the  first  day  of  M; 
therefore  no  Judgment  coi 
against  plaintitF   in   the  gi 
against  him;    and  that,  as 
sixty  days  or  more  to  answ 
hurry,  and  that  petitioner  i 
he  (b*^  said  ittorney)  would 
swer  and  have  petitioner  m 
ample  time";    that  pedtiom 
yer,  and,  being  ignorant  of  1 
of  law,  and  the  forms  and 
garnishment  suit,  he  was  n*    i 
to  employ  counsel  as  to  his 
proper  preparation  thereof;      i 
the  skill  and  abUity  of  hi 
in  the  truth  and  correctness 
ments,  counsel,  and  advice 
not  appear  and  answer  said 
as  aforesaid;   that  be  did  n 
for  new  trial  nor  a  motion  1 
judgment  in  said  Justice's  c<    i 
within  ten  days  after  the  n    i 
nor  did  he  give  notice  of  a;    i 
within  the  time  required  by  1    i 
truth  is  he  did  not  know  an 
and  because  his  said  attornt 
and  did  not  learn,  of  the  re   i 
try  of  said  judgment,  until    : 
informed  thereof  by  J.  G.     I 
for  plaintiff,  Jordt,  on  the  21f 
1902,  twen^-flve  days  after   ■ 
entry,  and,  in  verification  of 
Ing  paragraphs  hereof,  he  si  i 
the  aflldavlt  of  his  said  attc  i 
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prays  to  be  considered  a  part  bereot;  that 
tbrongh  no  failure  or  default  on  his  part  he 
has  been  deprived  of  a  good  and  meritorious 
defense  to  said  gamlsbment  suit  against 
him,  and  that  It  Is  unjust  and  Inequitable  to 
Impute  to  him  the  mistakes,  oversight,  or 
negligence  of  his  said  attorney;  that,  the 
premises  being  considered,  petitioner  prays 
that  the  writs  of  certiorari  and  supersedeas 
Issue  to  Joseph  Dunn,  Justice  of  the  peace 
of  precinct  No.  1  of  Nueces  county,  to  stay 
all  further  proceedings  In  said  cause,"  etc 

To  the  above  petition  was  attached  the  fol- 
lowing affidavit: 

"The  State  of  Texas,  County  of  Nueces. 
I,  D.  McNeil  Turner,  attorney  at  law,  do 
solemnly  swear  that  I  prepared  and  have 
read  the  attached  application  of  O.  C.  Heath 
for  writ  of  certiorari,  and  that  the  facts 
stated  In  paragraphs  7  and  8  are  true;  that 
beUeving  that  no  Judgment  against  the  debt- 
or, J.  H.  Clay,  would  be  urged  or  could 
be  legally  rendered  In  the  main  suit  until 
the  March  term  of  said  court,  1904,  and 
knowing  that  no  judgment  by  default  or  oth- 
erwise could  be  rendered  against  said  C.  0. 
Heath  until  after  Judgment  rendered  against 
■aid  Clay,  and  knowing  that  said  Heath, 
under  the  statute,  had  a  right  to  answer  said 
writ  of  garnishment  at  any  time  before 
Judgment  by  default  was  actually  pro- 
nounced, I,  as  said  Heath's  attorney,  ad- 
vised and  stated  to  him  as  set  out  In  said 
paragraph  No.  7  of  his  application;  that,  so 
believing  and  knowing  then  and  now,  I  did 
not  prepare  or  cause  to  be  filed  the  answer 
and  defense  of  said  Heath  to  said  writ, 
though  urged  thweto  by  him;  and  that  what- 
ever of  default,  failure,  laches,  or  negli- 
gence there  may  have  been  in  the  premises, 
or  bow  inexcusable  same  may  appear,  such 
default,  failure,  laches,  or  negligence  is  di- 
rectly chargeable  to  me,  and  the  same  was 
not  the  fault,  failure,  or  neglect  of  said  O. 
O.  Heath.  So  help  me  God.  D.  McNeU 
Turner. 

"Sworn  to  and  subscribed  before  me  this 
the  27th  day  of  March,  A.  D.  1902.  G.  W. 
Westervelt,  Notary  Public,  Nueces  County, 
Texas." 

The  only  question  for  our  decision  is 
whether  the  allegations  of  this  petition  show 
that  the  injustice  complained  of  was  not 
caused  by  the  inexcusable  neglect  of  the  ap- 
pellant. To  state  the  question  difTerently,  do 
the  allegations  of  the  petition  show  a  suffi- 
cient excuse  for  appellant's  failure  to  answer 
the  writ  of  garnishment  before  Judgment  by 
default  was  rendered  against  him  in  the 
justice  court?  While  the  writ  of  garnish- 
ment commanded  the  appellant  to  answer  at 
the  next  term  of  the  court,  he  could,  under 
the  law,  file  bis  answer  at  any  time  before 
the  trial  of  the  case.  Rybum  v.  Nail,  4 
Tex.  305;  Moore  v.  Janes,  6  Tex.  227;  City 
of  Jefferson  v.  Jones,  74  Tex.  635,  12  S.  W. 
749.  No  Judgment  could  be  taken  against 
the  garnishee  until  after  plaintiff  had  obtain- 


ed a  Judgment  against  theoriglnal  defendant. 
The  defendant  Clay  was  a  nonresident,  and 
was  cited  by  publication.  The  citation  to 
Clay  was  not  published  for  the  full  time  re- 
quired by  law  prior  to  the  January  term  of 
the  court,  and  service  was  therefore  not 
complete  until  the  February  term.  The  stat- 
ute directs  that  in  suits  by  publication  no 
trial  shall  be  had  until  the  second  term  aft- 
er the  completion  of  service.  Under  these 
facts  the  judgment  In  favor  of  plaintiff 
against  Clay  could  not  have  been  properly 
rendered  until  the  March  term  of  the  jus- 
tice court  While  the  judgment  rendered  at 
the  February  term  was  not  void,  bnt  only 
voidable,  and  appellant,  being  a  stranger 
thereto,  cannot  question  its  validity,  it  is 
proper  to  consider  Its  voidable  character,  in 
determining  the  question  as  to  whetlier  a 
person  of  ordinary  prudence  should  have  an- 
ticipated that  plaintiff  would  have  procured 
the  rendition  of  such  Judgment.  If  a  person 
of  ordinary  prudence,  knowing  all  of  the 
facts,  would  Iiave  presumed,  as  appellant's 
counsel  did,  that  plaintiff  would  not  procure 
the  rendition  of  said  Judgment  at  the  Feb- 
ruary term  of  the  court,  then  it  cannot  l>e 
said  that  his  failure  to  anticipate  the  ren- 
dition of  such  Judgment,  and  to  file  an  an- 
swer for  appellant  on  or  before  the  first  day 
of  said  term,  was  inexcusable  neglect.  Judg- 
ments are  not  usually  rendered  upon  imper- 
fect and  insufficient  service,  and  a  plaintiff 
would  not  ordinarily  knowingly  procure  the 
rendition  of  a  voidable  and  inconclosive 
judgment  The  facts  which  rendered  the 
service  against  Clay  incomplete  were  known 
to  appellant's  attorney,  and  must  Iiave  been 
known  to  the  attorney  for  the  appellee. 
With  the  knowledge  of  these  facts  in  his  pos- 
session, we  do  not  think  that  it  can  l>e  said 
that  appellant's  attorney  was  guilty  of  in- 
excusable neglect  In  not  anticipating  that  ap- 
pellee would  procure  a  judgment  against 
Clay  at  the  February  term  of  the  court,  and 
in  failing  to  file  an  answer  tor  appellant  be- 
fore the  first  day  of  said  term.  According 
to  the  allegations  of  the  petition,  great  injus- 
tice was  done  appellant  by  the  Judgment  of 
the  justice  court,  and  we  think,  under  the 
facts  alleged,  that  said  injustice  was  not 
caused  by  the  inexcusable  neglect  of  ai^>el- 
lant  or  his  attorney.  The  attorney  for  ap- 
pellant was  misled  by  the  unusual  and  ir- 
regular course  pursued  by  the  appellee  In  ob- 
taining a  premature  and  voidable  judgment 
against  the  original  defendant,  and  did  not 
learn  of  the  rendition  of  said  Judgment  and 
the  Judgment  by  default  against  him  until 
the  time  in  wlilch  a  motion  for  a  new 
trial  or  to  set  aside  the  judgment  by  de- 
fault could  have  I>een  filed  in  the  justice 
court  had  expired.  Under  the  facta  alleged, 
we  think  the  appellant  was  entitled  to  a 
certiorari,  and  to  have  a  trial  de  novo  in 
the  county  court,  and  the  court  below  erred 
in  sustaining  the  exceptions  to  the  petition 
and  dismissing  the  suit    Parlin  &  Or^ndorff 
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Co.  ▼.  Bellows  (Tex.  Civ.   App.)  44   S.   W. 
593. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded,  and  It 
It  80  ordered.    Berersed  and  remanded. 


NORTON   et  al.  ▼.  WOCHLER   et  al. 

<Court  of  Civil  Appeals  of  Texas.     March  4, 

1903.) 

JUDGMENT— RBS  JUDICATA— COUNTERCLAIM- 
POSSIBILITY  OP  ADJUDICATION  —  SURREN- 
DBK  OF  NOTES— ESTOPPEL  TO  DENY  VALID- 
ITY—SUIT AGAINST  INDORSER— LIMITATIONS 
—INJUNCTION  AGAINST  JUDGMENT. 

1.  The  fact  that  the  indorsee  of  notes,  when 
sued  on  a  check  given  for  their  purchase,  failed 
to  set  up  BS  a  counterclaim  the  liability  of  the 
plaintiff  on  his  indorsement,  will  not  preclude 
a  subsequent  suit  to  enforce  it,  the  statute  au- 
thorizing a  defendant  to  plead  a  counterclaim 
being  permissive  merely. 

2.  In  a  suit  to  enjoiu  the  collection  of  a  judg- 
ment for  the  price  of  notes  and  to  counter- 
claim the  judgment  creditor's  liability  as  an  in- 
dorser,  the  plaintiff  alleged  that  the  judgment 
creditor  had  returned  the  check  given  by  plain- 
tiff for  the  notes,  and  informed  plaintiff  that  he 
aud  the  maker  had  canceled  the  trade  for  which 
they  were  executed,  aud  requested  plaintiff  to 
cancel  his  purchase  of  the  notes  and  return 
them  to  the  maker,  which  plaintiff  did;  that 
on  that  day  occurred  a  great  storm,  and  in  the 
distress  and  confusion  following  plaintiff  forgot 
that  the  judgment  creditor  had  indorsed  the 
notes,  wherefore,  when  sued  for  their  price,  he 
failed  to  plead  his  counterclaim.  Held,  that 
plaintiff  was  not  estopped  by  these  allegations 
to  insist  on  the  validity  of  Uie  notes. 

3.  An  indorser  who  has  recovered  judgment 
for  the  purchase  price  of  notes  is  estopped 
thereby  from  denymg  their  validity  when  his 
liability  as  indorser  is  sought  to  be  enforced. 

4.  Where  the  maker  of  notes  has  been  insol- 
vent ever  since  their  execution,  suit  agniuat 
an  indorser  need  not  be  brought  at  the  next 
term  of  court  after  the  right  of  action  accrues. 

5.  A  judgment  creditor's  insolvency  will  enti- 
tle the  judgment  debtor  to  enjoin  the  collec- 
tion of  the  judgment  so  that  a  counterclaim 
which  be  has  may  be  established  as  a  credit 
against  it. 

Appeal  from  Galveston  County  Court;  Jno. 
W.  Campbell,  Judge. 

Action  by  H.  N.  Norton  and  others  against 
Anton  Wochler  and  another.  From  a  judg- 
ment entered  on  sustaining  a  demurrer  to 
the  petition,  plaintiffs  appeal.    Reversed. 

Jas.  B.  &  Chns.  J.  Stubbs,  for  appellants. 
W'm.  T.  Austin,  for  appellees. 

PLEASANTS,  J.  H.  N.  Norton,  J.  Lobit, 
J.  B.  Stubbs,  and  W.  F.  Beers  brought  this 
suit  apalnst  Anton  Wochler  and  John  Han- 
icker  to  recover  the  amount  due  upon  eight 
pronilssory  notes  for  the  sum  of  $50  each, 
executed  by  the  said  Hanlcker  on  September 
7,  1900,  and  payable  to  the  said  Wochler,  by 
-whom  they  were  sold  and  indorsed  to  the 
snid  Norton,  and  to  restrain  the  execution 
of  a  Judgment  rendered  by  the  county  court 
of  Galveston  county  on  February  23,  1901,  In 
favor  of  Wochler  against  the  plaintiffs  for 
the  sum  of  !^27Q. 


1  6.  See  Judgment,  vol.  10,  Cent.  Dig.  |  834. 
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The  petition  alleges,  In  substance,  that  the 
notes  sued  on  were  executed  on  September  7, 
1900,  by  Hanicker,  and  were  payable  to  the 
order  of  Wochler,  the  first  being  payable  Oc- 
tober 15,  1900,  and  one  of  the  remaining 
seven  being  payable  on  the  15th  day  of  each 
consecutive  month  thereafter  until  all  of 
theui  should  be  paid;  that  said  notes  were 
given  by  Hanlcker  In  payment  of  the  pur- 
chase money  of  certain  property  sold  him  by 
Wochler,  and  were,  on  said  7th  day  of  Sep- 
tember, 1900,  sold  and  Indorsed  by  Wochler 
to  plaintiff  Norton;  that  In  payment  of  the 
purchase  money  for  said  notes  plaintiff  Nor- 
ton delivered  to  Wochler  bis  check  on  the 
bank  of  Adoue  &  Loblt  for  the  sum  of  $275, 
and  surrendered  to  said  Wochler  two  notes 
theretofore  executed  by  him  In  favor  of  said 
Norton  for  the  aggregate  sum  of  |100;  that 
on  the  morning  of  the  8th  day  of  September, 
1900,  Wochler  returned  the  check  to  Norton, 
and  Informed  him  that  he  aud  Hanicker  bad 
canceled  the  trade  for  the  property  In  consid- 
eration of  which  the  Hanlcker  notes  had  been 
executed,  and  requested  Norton  to  cancel  his 
trade  for  the  notes,  and  return  same  to  Han- 
lcker; that  Wochler  then  delivered  the  check 
to  Norton,  and  promised  to  execute  and  deliv- 
er to  blm  new  notes  for  the  two  notes  In 
Norton's  favor  which  had  been  returned  to 
him  the  previous  day,  and  whlcli  he  claimed 
he  had  destroyed,  and  Norton  thereupon  re- 
turned the  Hanlcker  notes  to  the  maker;  that 
on  the  day  these  transactions  took  place  the 
great  storm  of  September  8,  1900,  occurred, 
and  In  the  distress  and  confusion  which  fol- 
lowed the  details  of  the  transaction  were  al- 
most obliterated  from  plaintiff  Norton's  mind, 
when  Wochler,  on  October  18,  1900,  filed  suit 
against  him  to  recover  the  amount  of  said 
check,  claiming  that  the  trade  had  not  been 
canceled;  that  in  his  petition  in  said  suit 
Wochler  alleged,  and  on  the  trial  of  said 
cause  swore,  that  the  Hanlcker  notes  were 
payable  to  Norton,  and  were  not  Indorsed  by 
him  (Wochler);  that  plaintiff  Norton,  not 
having  said  notes  In  his  possession  at  said 
time,  and  not  being  able  to  obtain  them  from 
Hanicker,  and  having  no  recollection  as  to 
whom  they  were  payable,  or  whether  they 
were  indorsed  by  Wochler,  did  not  set  up 
Wochler's  liability  as  indorser  of  said  notes 
as  a  counterclnim  to  his  suit  on  said  draft; 
that  Wochler  recovered  Judgment  in  said  suit 
for  the  amount  of  said  draft,  which  Judg- 
ment was  affirmed  by  the  Court  of  Civil  Ap- 
peals on  December  5,  1901,  as  against  the 
plaintiff  Norton  and  the  other  plaintiffs  here- 
in, who  were  the  sureties  upon  his  appeal 
bond  In  his  appeal  to  the  Court  of  Civil  Ap- 
peals. The  petition  further  alleged  that 
both  Hanlcker  and  Wochler  were  notoriously 
Insolvent;  that  the  lial>lllty  of  Wochler  as 
Indorser  of  said  notes  was  a  Just  offset  and 
counterclaim  to  the  amount  recovered  against 
plaintiff  Norton  by  said  Wochler,  and  that, 
unless  said  Wochler  Is  restrained  in  the  exe 
cation  of  said  Judgment,  and  plaintiff  Norton 
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be  allowed  to  offset  the  amount  due  upon 
aoid  notes  by  said  Wochler  against  said  Judg- 
ment, he  will  suffer  Irreparable  loss.  It  is 
further  alleged  that  plaintiff  Nwton  had  only 
recovered  possession  of  said  notes  about  three 
weeks  prior  to  the  filing  of  this  petition,  and 
discovered  that  they  were  Indorsed  by  said 
Wochler;  that  by  reason  of  the  false  and 
fraudulent  representations  made  by  said 
Wochler  In  said  former  suit  plaintiff  was  mis- 
led and  deceived,  and  thereby  caused  not  to 
assert  his  claim  against  said  Wochler  In  said 
suit.  It  was  further  alleged  that  Wochler 
had  demanded  the  issuance  of  execution  on 
his  Judgment  against  plaintiffs,  and  was 
threatening  and  intending  to  have  same  lev- 
ied upon  their  property.  The  prayer  of  the 
petition  is  for  an  injunction  against  the  issu- 
ance and  levy  of  execution  upon  said  Judg- 
ment, for  recovery  of  the  amount  due  upon 
the  notes  sued  on,  and  for  equity  and  gen- 
eral relief. 

To  this  petition  defendant  Wochler  inter- 
poses a  general  demurrer  and  the  following 
special  exceptions:  First.  That  It  appears 
from  the  face  of  the  petition  that  the  matters 
therein  complained  of  were  res  adjudlcata. 
Second.  That  it  appears  from  the  petition 
that  defendant  Wochler  is  sued  as  an  in- 
dorser,  and  that  more  than  two  terms  of  the 
court  had  elapsed  after  plaintiffs'  right  of 
action  accrued  and  before  the  filing  of  the 
suit,  and  It  does  not  appear  that  the  notes 
sued  on  had  been  protested.  Third.  That  It 
appears  from  the  petition  that  Norton  had 
canceled  the  notes,  and  released  Hanlcker, 
and  had  thereby  released  this  defendant 
Fomrth.  That  more  than  a  year  had  elapsed 
between  the  rendition  of  the  Judgment  sought 
to  be  eujoined  and  the  filing  of  this  suit. 

The  appellants  dismissed  their  suit  as  to 
Hanlcker  without  prejudice.  The  court  be- 
low sustained  defendant  Wochler's  general 
demurrer,  and  his  first  and  third  special  ex- 
ceptions to  plaintiffs'  petition,  and,  plaintiffs 
declining  to  amend,  their  suit  was  dismissed. 

This  Is  not  a  suit  to  set  aside  the  Judg- 
ment obtained  by  Wochler  against  the  plain- 
tiff Norton,  or  to  reopen  any  of  the  issues  de- 
termined in  tliat  suit,  and  It  Is  unnecessary 
for  us  to  decide  whether  the  allegations  In . 
the  petition  are  sufficient  to  entitle  plaintiff 
Norton  to  a  new  trial  of  the  issues  deter- 
mined In  the  former  suit,  since  no  such  re- 
lief is  sought  The  question  of  Wochler's 
liability  to  Norton  as  an  Indorser  upon  the 
Hanlcker  notes  was  not  an  issue  in  the  for- 
mer suit.  Conceding,  for  the  sake  of  argu- 
ment that  plaintiffs'  right  of  action  on  the 
notes  might  have  been  set  up  In  the  former 
suit  as  an  offset  or  counterclaim  to  the  de- 
mand of  Wochler,  the  fact  remains  that  it 
was  not  so  pleaded,  and  the  Judgment  In  the 
former  suit  was  not  res  adjudlcata  upon  the 
Issue  of  the  liability  of  Wochler  upon  said 
notes.  It  Is  well  settled  that  a  Judgment  is 
conclusive  only  as  to  the  matters  determined 
thereby,  or  wliich  were  put  In  Issue  and  could 


have  been  determined  under  the  pleadings  In 
the  suit  In  which  such  Judgment  was  render- 
ed. PhlUpowski  V.  Spencer,  63  Tex.  606.  607; 
Teal  V.  Terrell,  48  Tex.  508;  Oldham  t.  Mc- 
Iver,  49  Tex.  672;  James  v.  James,  81  Tex. 
881,  16  S.  W.  1087. 

The  statute  authorizing  a  defendant  to 
plead  in  any  suit  brought  against  him  for 
debt  any  counterclaim  he  may  have  against 
the  plaintiff  Is  merely  permissive,  and  ncA 
mandatory,  and  his  failure  to  plead  his  coim- 
terclalm  does  not  defeat  ills  right  to  recover 
thereon  in  a  separate  suit  brought  by  him 
against  the  plaintiff.  Stone  v.  Darnell,  25 
Tex.  Supp.  430,  78  Am.  Dec.  582. 

The  allegations  In  the  petition  that  plain- 
tiff Norton,  at  the  request  of  the  defendant 
Wochler,  on  the  8th  day  of  September,  19(0, 
canceled  his  trade  with  Wochler,  and  sur- 
rendered the  notes  to  Hanlcker,  were  clear- 
ly made  in  connection  with  other  allegations 
for  the  purpose  of  explaining  pialntUTs  want 
of  knowledge  of  the  fact  that  Wochler  had 
indorsed  said  notes,  and  accounting  for  and 
excusing  plaintiff's  delay  In  asserting  tiis 
rights  against  Wochler;  and  plaintiffs  are 
not  estopped  by  said  allegations  from  assert- 
ing the  validity  of  said  notes.  On  the  con- 
trary, the  defendant  Wochler,  having  rectiv- 
ered  his  Judgment  against  the  plaintiff  Nor- 
ton on  the  ground  that  the  trade  had  not 
been  canceled,  is  estopped  from  claiming  its 
cancellation  as  a  defense  to  hiM  liability  on 
the  notes.  It  would  be  manifestly  against 
equity  and  good  conscience  to  permit  talm  to 
recover  from  Norton  the  price  of  the  notes 
which  he  had  sold  and  indorsed,  and  when 
he  is  sued  upon  said  indorsement  by  Norton 
to  defeat  his  liability  thereon  by  the  plea 
that  the  notes  were  nonenforceable  by  rea- 
son of  the  cancellation  of  the  sale  of  said 
notes  by  him  to  Norton.  3  B.  R.  G  310.  If. 
as  alleged  in  the  petition,  Hanlcker  Is,  and 
has  been  ever  since  the  execution  of  the 
notes,  notoriously  insolvent  the  statute  re- 
quiring suit  against  an  indorser  to  be  brought 
at  the  next  term  of  the  court  after  the  right 
of  action  accrues  has  no  application.  Insall 
V.  Robson,  16  Tex.  128;  Hanrick  v.  Alexan- 
der, 51  Tex.  494;  Burrow  v.  Zapp,  69  Tex. 
474,  6  S.  W.  783.  The  petition  shows  a  good 
cause  of  action  in  favor  of  plaintiff  Norton 
against  the  defendant  Wochler,  and  the  ac- 
tion of  the  trial  coiut  in  sustaining  the  gen- 
eral demnrrer  and  dismissing  the  suit  cannot 
be  sustained. 

We  are  further  of  opinion  that  the  allega- 
tion of  Wochler's  Insolvency,  the  claim  as- 
serted by  plaintiffs  being  one  which  can  be 
properly  set  off  against  Wochler's  Judgment 
entitles  plaintiffs  to  an  Injunction  restrain- 
ing the  execution  of  said  Judgment  and  that 
upon  a  hearing  of  the  cause  and  a  recoverv 
by  Norton  on  his  claim  against  Wochler 
plaintiffs  would  be  entitled  to  a  decree  estab- 
lishing same  as  credit  or  offset  against  the 
Wucbler  Judgment   Hanchett  T.  Gray.  7  Tex. 
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The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded.  Beversed 
and  remanded. 


McIiAIN  et  aL  t.  McOOLLUM  &  FRAZIER.* 

(Oonit  of  Civil  Appeals  of  Texas.     Feb.  26, 
1003.) 

CHATTEL.  MORTGAGES— PORKCLOSURE— JOINT 
POSSESSION  —  JUDGMENTS  — SEQUESTRATION 
— PARTIES-JOINDER— RSSIDBNCB  —  PLEA  OF 
PRIYILSOE^- WAIVER. 

1.  Where  L.,  who  was  In  joint  possession  of 
mortgaeed  chattels,  was  made  a  party  to  a 
■alt  to  foreclose  in  which  a  writ  of  sequestration 
was  issued,  and  L.  filed  a  special  demurrer  to 
the  jurisdiction  on  the  ground  of  nonresidence, 
but  alleged  that  the  writ  of  sequestration  was 
issued  on  an  insuflScient  affidavit,  and  prayed 
that  the  property  be  discbar^d  from  the  writ, 
he  thereby  invoked  the  jurisdiction  of  the  court, 
which  constituted  a  waiver  of  bis  privilege. 

2.  Where  L.  was  made  a  party  to  an  action 
to  foreclose  a  chattel  mortgage  merely  because 
he  was  in  Joint  possession  of  the  property  with 
the  mortgagor,  and  a  writ  of  sequestration  was 

a  Dashed,  and  the  only  issues  presented  were  the 
ability  of  the  mortgagor  on  the  notes  secured 
and  plaintiff's  right  to  foreclose,  a  judgment 
against  L.  for  the  debt  or  for  the  value  of  the 
property  was  error. 

Appeal  from  I>elta  County  Court:  D.  H. 
Lane,  Judge. 

Action  by  McCollum  &  Frazler  against 
W.  R.  McLain  and  others.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendant  Mc- 
I^in  appeals.    Modified. 

J.  S.  Young,  for  appellant  James  Patter- 
son, for  appellees. 


JAMES,  O.  J.  Appellees  sued  J.  L.  Pul- 
liam  and  W.  R.  McLain  in  a  Justice's  court 
in  Delta  county  on  notes  of  Pulliam  payable 
In  Delta  county,  and  to  foreclose  a  mortgage 
lien  on  a  mare  and  buggy,  which,  as  alleged 
In  the  affidavit  for  sequestration,  were  in 
Nacogdoches  county  in  the  Joint  possession 
of  defendants.  In  the  Justice  court  McLain 
filed  a  plea  of  privilege  alleging  on  oath  that 
at  the  time  of  commencement  of  the  action 
he  resided  in  Nacogdoches  cotmty,  and  that 
he  now  resided  there;  that  the  alleged  con- 
Tersion  of  the  property,  if  any,  did  not  occur 
in  Delta  county;  that  he  was  not  a  party  to 
any  written  contract  which  would  give  the 
court  jurisdiction  of  bis  person;  that  his  co- 
defendant,  Pulliam,  was  not  a  resident  of 
Delta  county.  The  affidavit  for  sequestra- 
tion alleged  that  the  property  was  in  Nacog- 
doches cbunty.  The  justice  overruled  the 
plea,  and  gave  judgment  against  Pulliam 
for  the  amount  of  the  notes,  foreclosing  the 
lien  as  against  both  defendants.  McLain 
appealed.  In  the  county  court  he  also  inter- 
posed special  demurrers  on  the  ground  of 
privilege,  and  on  same  day  plaintiffs  filed  an 
exception   to    his    plea   of    privilege.     The 
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defendants.  Tbe  court  bad  no  authority  to 
give  any  money  judgment,  either  absolutely 
or  alternatively,  against  McLain  for  the  debt 
or  the  value  of  the  property.  If  It  Is  not 
found  to  satisfy  the  foreclosure,  it  may  be 
that  McLain  will  be  liable  for  its  value  upon 
a  proper  showing  or  proper  pleadings. 

The  Judgment  will  be  reformed  as  to  Mc- 
T^ain  so  as  to  limit  the  money  judgment 
against  him  and  the  sureties  on  his  appeal 
bond  to  costs,  and,  ns  thus  reformed,  the 
judgment  will  be  aflinued. 


GULF.  C.  &  S.  F.  KY.   OO.  v.  GARREN.* 

(Court  of   Civil  Appeals  of  Texas.     Feb.  28, 
1903.) 

MASTER  AND  SERVANT— RAILROAD&-INJTJRT 
TO  FIRBMAN-DEFECTIVB  APPLIANCE— PROM- 
ISE TO  REPAIR  —  CONTRIBUTORY  NEGLI- 
GENCE—ASSUMPTION OF  RISK— EVIDENCES- 
QUESTION  FOR  JURY. 

1.  Where  an  engineer  discovered  a  defective 
step  on  the  engine  as  he  was  about  to  start  on 
a  trip,  and  iutormed  the  fireman  that  he  would 
have  the  same  repaired,  and  the  fireman,  when 
be  attempted  to  use  tbe  step,  and  was  injured 
thereby,  supposed  it  had  been  repaired  at  an 
intervening  station,  where  car  repairers  were 
kept,  he  was  not  guilty  of  contributory  negli- 
gence. 

2.  An  engineer's  promise  to  a  fireman  to  have 
a  defective  step  on  the  engine  repaired  was  the 
promi.se  of  the  company,  on  which  the  fireman 
was  entitled  to  rely. 

3.  Where  an  engineer  promised  a  fireman 
that  he  would  have  a  defective  step  on  the 
engine  repaired,  and  the  fireman  had  no  knowl- 
edge that  tbe  repairs  were  not  made  at  an  in- 
tervening station,  where  they  could  have  been 
made,  the  fireman  did  not  assume  the  risk  of 
injury  by  continuing  to  work  and  using  such 
step. 

4.  Where,  in  an  action  for  injuries  to  a  fire- 
man by  a  defective  step  on  the  cneine,  one  of 
the  defenses  was  contributory  negligence,  evi- 
dence that  when  plaintiff  attempted  to  use  the 
step  he  supposed  that  it  had  been  repaired  at 
an  intervening  station  was  admissible. 

5.  Where  an  engineer  promised  a  fireman 
that  he  would  have  a  defective  step  on  the  en- 
gine repaired,  and  such  repairs  conhi  have  been 
made  at  an  intervening  station,  but  were  not. 
and  plaintiff  thereafter  used  the  step  and  was 
injured,  whether  he  was  justified  in  believing 
that  the  step  had  been  repaired  was  for  the 
jury. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  T.  Plummer,  Special  Judge. 

Action  by  B.  F.  Garren  against  the  Gulf, 
Colorado  &  Santa  F6  Kailway  Company. 
I<>om  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  W.  Terry  and  Ballinger  Mills,  for  ap- 
pellant. S.  C.  Padelford  and  T.  J.  Sanford, 
for  appellee. 

•Rehearing  denied  March  21,  J903. 
II  3.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  | 
642. 


Conclusions  of  Fact 

Appellee  was  a  locomotive  fireman  in  tbe 
employ  of  appellant  company.  Hla  run  was 
from  Cleburne  to  PutcjU,  and  from  Pureeii 
back  to  Cleburne.  On  May  21,  1901.  while 
on  the  eve  of  pulling  out  of  Purcell,  it  was 
discovered  by  Iiim  and  the  engineer  ttiat  one 
of  the  iron  steps  on  the  engine  used  In  get- 
ting on  and  off  the  engine  was  out  of  repair. 
The  engineer  attempted  to  fix  it,  but  couhl 
not,  for  the  want  of  proper  tools.  He  said 
to  the  fireman:  "I'll  turn  It  round  under  the 
engine.  I'll  have  It  fixed."  He  did  turn  it 
under  the  engine,  and  tightened  it  in  that 
position.  The  train  pulled  out  of  Purcell. 
and  reached  Galnsville  about  sundown,  and 
stopped  25  minutes  for  supper.  After  leav- 
ing GainsTllle  and  nearlng  Saginaw,  the  fire- 
man noticed  some  sparks  flying  from  under 
the  engine  trucks.  When  the  engine  stopped 
at  crossing  of  the  Ft.  Worth  &  Denver  City 
Railroad  he  got  out  to  see  what  it  was. 
Some  pieces  of  waste  had  caught  fire.  He 
reached  under  and  pulled  it  oflf,  and  the  en- 
gineer started  the  train.  It  was  naovii'j: 
slowly,  and,  when  the  gangway  reached  the 
fireman,  he  reached  up,  caught  hold  of  the 
hand  holds,  and  placed  his  foot  on  the  step, 
which  turned,  causing  him  to  fall,  resulting 
in  tlie  Injuries  alleged.  The  engineer  was  su- 
perior to  the  fireman,  and  tbe  fireman 
worked  under  his  directions,  ttiough  the  en- 
gineer had  no  right  to  employ  or  discharge. 
When  out  on  a  trip,  it  Is  the  duty  of  the 
engineer  to  inspect  and  keep  his  engine  In 
repair,  as  near  as  he  can.  When  the  en- 
gine reaches  the  terminal,  which  was  Cle- 
burne in  this  Instance,  It  is  tbe  duty  of  the  en- 
gineer to  enter  upon  the  roundhouse  register 
any  defect,  if  any,  that  it  may  be  repaired 
there.  There  were  train  inspectors  at  Galns- 
ville, but  their  duty  was  only  to  inspect  cars. 
not  engines.  It  was  the  custom  not  to  have 
defects  repaired  at  Galnsville  unless  such 
defect  interfered  with  the  running  of  the 
train.  When  there  is  a  defect  that  the  en- 
gineer desires  fixed  at  Galnsville,  he  wires 
ahead  for  some  one  to  fix  it  He  did  not 
wire  In  this  instance.  The  train  stopped  at 
Galnsville  long  enough  to  have  had  the  step 
repaired,  but  it  was  not  done.  The  fire- 
man, at  the  time  he  was  hurt,  supposed  that 
the  step  had  been  repaired  at  Galnsville. 
He  was  not  guilty  of  contributory  negli- 
gence. 

Conclusions  of  Law. 

1.  The  evidence  showing  that  It  was  tbe 
duty  of  the  engineer  to  inspect  and  repair, 
or  have  repaii-ed,  the  said  step,  and  that 
the  fireman  was  working  under  his  direc- 
tions, his  promise  to  have  said  repairs  made 
was  the  promise  of  the  defendant,  and  the 
fireman  was  warranted  In  regarding  It  as 
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Bucb.    Railway  t.  Blngle,  16  Tex.  Civ.  App. 
653,  41  S.  W.  00. 

2.  Appellant  Insists  that  as  Cleburne,  un- 
der tbe  custom  sbown,  was  the  place  where 
repairs  were  to  be  made,  the  plaintiff  was 
not  warranted  In  relying  on  the  promise  to 
repair  before  the  engine  had  reached  there, 
and  that  be  assumed  the  risk  by  continuing 
at  work,  knowing  of  the  defect  in  the  step. 
When  the  master  is  apprised  of  the  defective 
condition  of  macbini-ry  with  which  a  serv- 
ant is  working,  and  the  master  promises  tbe 
servant  to  repair  the  defect,  the  servant  does 
not  assume  tbe  additional  risk  arising  from 
the  defect  by  continuing  in  the  employment, 
if  he  has  reasonable  grounds  to  believe,  and 
does  believe,  that  tbe  master  will  fulfill  his 
promise,  unless  the  danger  Is  such  that  a 
man  of  ordinary  prudence,  under  all  the  cir- 
cumstances, would  not  continue  In  the  serv- 
ice. Railway  v.  Bingle  (Tex.  Civ.  App.)  29 
S.  W.  674;  Id.,  91  Tex.  287,  42  S.  W.  971. 
When  a  promise  is  made  by  the  master  to 
repair,  on  which  the  servant  Is  warranted  to 
rely,  the  servant  Is  at  once  relieved  of  the 
assumption  of  the  additional  risk  arising 
from  the  defect  until  the  master  has  had 
reasonable  time  and  opportunity  to  repair, 
after  which,  if  tbe  repair  is  not  made,  and 
he  continues  In  the  service,  knowing  this, 
be  assumes  the  risk.  But  If  the  time  and 
opportunity  to  repair  are  passed,  and  the 
repair  Is  not  made,  and  he  continues  to 
-work,  not  knowing  it  has  not  been  made,  and 
is  injured,  then  it  cannot  be  held  that  he 
assumed  the  risk.  The  charge  of  the  trial 
court  on  this  phase  of  the  case  was  not  er- 
ror, and  tbe  evidence  is  sufilclent  to  support 
the  finding  of  the  Jury. 

3.  The  court,  over  appellant's  objection, 
permitted  the  plaintiff  to  testify,  In  sub- 
ntance,  that  he  supposed  and  believed  at  the 
time  be  went  to  get  upon  tbe  engine  where 
be  was  Injured  that  the  step  had  been  re- 
paired at  Galnsvllle.  This  was  not  error. 
One  of  tbe  defenses  pleaded  was  contribu- 
tory negligence.  One  contention  urged  by 
tbe  plaintiff  on  the  trial  was  that.  In  the  ex- 
ercise of  ordinary  care,  defendant  should 
bare  had  the  step  repaired  at  Galnsvllle,  and 
there  was  some  evidence  to  support  this  is- 
sue. The  evidence  objected  to  was  pertinent 
on  the  issue  of  contributory  negligence. 
Wliether  or  not,  under  tbe  circumstances, 
plaintiff  believed,  or  was  Justified  In  believ- 
ing, the  step  had  been  fixed  at  Galnsvllle, 
was  a  question  for  the  Jury,  In  determining 
the  issue  as  to  tbe  use  of  ordinary  care  by 
bim  in  attempting  to  mount  tbe  engine  at 
tbe  time  be  was  injured. 

4.  The  charges  given  by  the  court  were  as 
favorable  to  defendant  as  the  evidence  war- 
ranted on  tbe  Issues  presented  by  both  the 
plaintiff  and  defendant. 

There  are  numerous  assignments  of  error 
presented,  all  of  which  we  have  considered, 
but  we  find  no  material  error,  and  the  Judg- 
ment Is  afl^rmed.    Aflh*med. 
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Balrl  dates,  Gid  Smith  was  the  head  of  a  fam- 
ily consisting  of  bimself,  wife,  and  several 
children,  and  prior  to  and  on  said  November 
15th  owned  150  acres  of  land  in  ITannin  coun- 
ty, and  used  and  occupied  same  as  a  home- 
stead. 

"(6)  That  some  time  prior  to  said  Novem- 
ber 15,  1899,  said  Smith  learned  that  the 
premises  In  question,  described  in  plalntiefs' 
petition,  consisting  of  four  parcels  mentioned 
In  said  petition  as  'first  parcel,  97%  of  M.  H. 
Shyrock  survey;  second  parcel,  20  acres  of 
D.  Jackson  survey;  third  parcel,  82%  acres 
of  said  Shyrock  survey;  and  fovirth  parcel, 
84  acres  of  the  D.  Cunningham  survey- 
known  as  the  "Bank  Land"  '—were  for  sale, 
whereupon  he  decided  to  sell  the  homestead 
he  then  owned,  and  buy  said  bank  land,  and 
make  that  his  homestead. 

"(7)  That  before  he  sold  his  said  home- 
stead he  arranged  with  the  said  bank  to  pm> 
cbase  the  land  in  question,  known  as  the 
'Bank  Land,'  declaring  at  the  time  he  ar- 
ranged for  said  purchase  that  he  Intended 
the  bank  land  for  bis  homestead,  and  to  so 
use  and  occupy  it. 

"(8)  That  on  said  November  15,  1899,  he 
did  sell  the  homestead  be  then  owned,  and 
November  24, 1899,  be  bought  the  bank  land, 
and  when  he  bought  the  same  he  owned  no 
other  land,  and  then  had  no  homestead. 

"(9)  That  when  said  Smith  bought  the  bank 
land,  same  being  the  land  in  question,  the 
parcels  hereinabove  mentioned  as  first,  sec- 
ond, and  third  lay  In  one  body,  and  consti- 
tuted one  tract,  containing  a  fraction  of  an 
acre  less  than  200  acres,  were  improved, 
mostly  clear,  and  had  thereon  mansion  house, 
outhouses,  and  barn  and  cribs  and  tenant 
houses,  and  were  ready  for  occupancy,  and 
needed  no  additional  improvements  to  make 
the  same  habitable;  that  there  was  not  suffi- 
cient timber  on  the  tract  consisting  of  said 
three  parcels  to  supply  firewood  and  keep  Tip 
the  place;  that  the  34-acre  parcel  lay  about 
a  mile  distant  from  said  improved  land,  was 
timbered,  and  was  used  by  prior  owners  of 
the  land  in  question  and  by  said  Smith  to 
supply  the  improved  portion  with  firewood 
and  such  timber  as  was  needed  in  carrying 
and  keeping  up  the  farm. 

"(10)  That  said  Smith  intended  to  make 
the  land  In  question  his  homestead  at  the 
time  he  purchased  It,  and  so  declared  his  in- 
tention to  use  same  to  the  agents  of  the 
bank,  bis  wife,  and  divers  other  persons,  and 
to  move  on  it  as  soon  as  be  could  get  posses- 
sion thereof. 

"(11)  That  a  tenant  of  said  bank  had  rent- 
ed and  was  occupying  the  land  in  question 
for  the  year  1899,  and  it  was  agreed  between 
said  Smith  and  the  bank  that  Smith  should 
not  take  possession  until  the  tenant  got  his 
crop  off. 


continued  to  reside  in  same  and  occupy  and 
use  said  improved  land  as  a  homestead  un- 
til be  sold  the  portion  of  same  on  which  lie 
resided  to  defendant  Cbaney  on  Septemba 
27,  190L 

"(13)  That  on  November  30,  1900.  said 
Smith  and  wite  sold  and  conveyed  by  deed 
the  said  timbered  tract  of  34  acres  to  de- 
fendant Dorsey,  but  continued  to  reside  on. 
use,  and  occupy  the  improved  land  as  a  home- 
stead until  January  25,  1901,  on  which  day 
he  and  his  wife  sold  50  acres  of  the  82*j 
acres  to  defendant  Winston,  and  continned  to 
reside  on,  use,  and  occupy  as  a  homestead 
the  residue  of  the  Improved  land,  being  par- 
cels 1,  2,  and  part  of  S,  mentioned  above, 
until  September  27,  1901,  when  he  and  his 
wife  sold  and  conveyed  said  residue  to  de- 
fendant Chaney. 
"(14)  That  defendants  Chaney  and  Winston 
took  immediate  actual  possession  of  the  par- 
cels purchased  by  them  at  the  time  of  pnr^ 
chase,  and  still  have  such  possession  thereof; 
that  defendant  Dorsey  has  not  taken  actual 
possession  of  his  land. 

"(15)  That  the  First  National  Bank  of  Bon- 
ham,  Texas,  conveyed  the  lands  in  question 
to  said  Smith.  That  the  conveyance  was 
made  by  two  deeds.  One  deed  conveyed  the 
first  and  second  parcels  mentioned  above,  re- 
citing as  the  consideration  therefor  $150  cash 
and  said  Smith's  notes  for  $1,050,  and  ex- 
pressly reserving  a  vendor's  ll«i  to  secure 
their  payment  The  other  deed  conveyed  the 
third  and  fourth  parcels  mentioned  above, 
same  being  the  82%-acre  tract  and  the  34- 
acre  tract,  reciting  as  consideration  therefor 
$200  cash  and  said  Smith's  four  notes,  one 
for  $245,  due  December  1,  1901.  and  the  oth- 
er three  each  for  $200,  to  become  due  Decem- 
ber 1,  1901,  1902,  and  1903,  respectively,  each 
bearing  8  per  cent,  per  annum  from  date  and 
secured  by  a  vendor's  lien  expressly  reserved. 
That  all  of  said  last-named  notes  and  In- 
terest remained  unpaid  at  the  time  Smith 
sold  to  Dorsey,  and  all  of  said  notes  save  the 
sum  paid  by  Dorsey  for  his  land  were  un- 
paid at  the  time  Smith  sold  to  Winston. 

"(16)  On  November  30,  1900,  said  Smith 
and  wife  conveyed  by  deed  said  34  acres  to 
defendant  Dorsey,  who  paid  therefor  $2ij0 
cash.  That  on  said  day  said  Smith  and  Doi^ 
sey  paid  said  $280  to  the  First  National 
Bank,  the  legal  owner  of  Smith's  notes  given 
for  the  lands  of  which  the  34  acres  were  a 
part,  and  directed  said  bank  to  apply  the 
same  to  the  payment  of  Smith's  said  notes 
given  for  said  lands,  and  said  bank  did  then 
and  there  apply  said  sum  to  the  payment  of 
said  notes.  That  said  Smith  and  wife  con- 
veyed by  deed  to  defendant  Winston  the  land 
described  in  his  answer— 60  acres  of  the  82%- 
acre  parcel  mentioned  above— for  which  said 
Winston   paid   Smith   $100   cash    and    made 
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Smith  his  three  notes  of  even  date  with  deed 
for  (233%  each,  bearing  10  per  cent.  Interest 
per  annum  from  date,  and  falling  due  on 
December  1,  1901,  1002,  and  1903,  respective- 
ly. That  said  Smith  transferred  said  Wins- 
ton's notes  to  said  bank,  which  took  same, 
and  gave  Smith  credit  on  said  notes  made 
by  him  to  said  bank  for  the  lands  of  which 
Winston's  60  acres  were  a  part  That  said 
Winston  paid  the  first  of  said  notes,  with  in- 
terest thereon,  made  by  talm  for  said  land,  to 
the  banlc,  when  it  fell  due,  and  stands  bound 
to  pay  the  others  as  they  fall  due. 

"Conclusions  of  Law. 

"(1)  That  by  reason  of  the  defects  In  said 
abstract  of  Judgment,  and  the  irregularities 
and  mistakes  in  recording  and  Indexing  same, 
no  Judgment  lien  ever  attached  to  the  land  In 
question,  even  though  no  part  of  same  bad 
become  Smith's  homestead. 

"(2)  That  parcels  first,  second,  and  third, 
constituting,  as  they  did,  one  tract  of  less 
than  200  acres,  became  and  was  Smith's 
homestead  eo  instantl  at  the  time  same  was 
purchased,  and  is  not  subject  to  the  plain- 
tiffs' judgment  lien,  though  same  were  a 
valid  and  subsisting  Hen  on  other  land  not  a 
part  of  said  tract." 

The  Judgment  is  affirmed. 


COCHRAN  et  al.  v.  MOBRER.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  27, 

1903.) 

TRIAI<-INBTRUCTION— EVIDBNCa  TO  SUPPORT. 

1.  In  an   action   to  try  title,   the  defendant 

pleaded  adverse  possesBion,  and  the  court  char- 

§ed  that  an  inclosnre,  within  the  statute,  would 
ave  been  maintained  if  defendant  bad  kept  the 
land  fenced  on  three  sides,  and  if  a  bayou  on 
the  fourth  side  was  a  stream  of  such  nature  and 
depth  as  to  constitute  a  barrier,  but  there  was 
no  evidence  as  to  the  nature  and  size  of  the 
stream.  Held,  that  the  giving  of  the  charge  was 
a  reversible  error. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  H.  Wilson,  Judge. 

Action  by  Jerome  B.  Cochran  and  another 
against  Frederick  Moerer.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.     Reversed. 

G.  W.  Thorp,  for  appellants.  W.  P.  &  A 
R.  Hamblen,  for  appellee. 

GILL,  J.  This  suit  was  brought  to  the 
form  of  an  action  of  trespass  to  try  title  to 
recover  43.7  acres  of  land,  a  part  of  the 
western  halt  of  the  Luke  Moore  league,  situ- 
ated in  Harris  county,  Tex.  The  plaintiffs, 
Jerome  B.  Cochran  and  W.  J.  Settegast,  Jr., 
claimed  that  the  land  in  controversy  was 
situated  on  lot  8  of  the  subdivision  of  said 
western  half  of  the  league,  and  therefore  be- 
longed to  them.  Defendant,  Moerer,  claim- 
ed the  land  to  be  situated  on  lot  13  of  said 
subdivision,  and  that  it  belonged  to  him. 
Upon  this  issue  the  case  is  one  of  boundary, 
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and  the  evidence  conflicting.  We  shall  not 
notice  the  assignments  of  error  addressed  to 
this  issue,  as  the  Judgment  must  be  reversed 
upon  another  ground.  For  a  like  reason,  it 
Is  unnecessary  to  set  out  the  facta  in  this 
connection.  The  defendant  also  defended 
under  the  10-year  statute  of  limitation.  The 
trial  court  submitted  to  the  Jury  both  this 
and  tbe  issue  of  boundary,  and  there  was  a 
general  verdict  and  Judgment  for  defendant. 

The  land  in  controversy  was  situated  on 
Bray's  Bayou,  and  that  stream  constituted 
its  southern  boundary.  On  the  question  of 
limitation,  the  evidence  was  conflicting  as 
to  whether  the  land  had  ever  been  actually 
Inclosed  for  a  time  sufficient  to  sustain  tbe 
10-year  bar,  and  there  was  testimony  tending 
to  show  that  its  southern  boundary  had  nev- 
er been  fenced;  tbe  side  fences  extending 
only  to  that  stream.  The  court  charged  the 
Jury,  In  effect,  that  If  they  believed  from 
the  evidence  that  the  land  was  inclosed  by 
fences  on  three  sides,  and  that  tbe  bayou 
was  a  stream  of  such  nature  and  depth  as  to 
constitute  a  barrier  on  the  fourth  side,  such 
stream,  with  the  fences,  would  constitute  such 
an  inclosure  as  would  satisfy  tbe  statute, 
and.  If  such  an  inclosure  had  been  adverse- 
ly maintained  by  defendant  for  10  years,  to 
find  for  defendant  on  the  issue  of  limitation. 
Appellants  complain  of  this  charge  on  the 
ground  that  there  was  no  evidence  adduced 
as  to  the  nature  or  character  of  the  stream. 
We  think  tbe  assignment  should  be  sustain- 
ed. If  the  stream  was  of  such  a  nature  as 
to  constitute  a  barrier  or  answer  the  pur- 
poses of  a  fence,  it  would  have  served  to 
complete  the  inclosure.  But  the  burden 
was  on  defendant  on  the  issue  of  limitation, 
and  it  devolved  on  him  to  disclose  the  size 
and  nature  of  the  stream.  According  to  tbe 
record,  he  failed  to  do  this.  No  evidence 
was  adduced  upon  the  subject,  and  the  court 
erred  in  submitting  the  issue.  As  the  ver- 
dict is  general,  we  are  unable  to  say  what 
effect  the  error  bad  upon  tbe  verdict,  and 
for  this  reason  the  Judgment  must  be  re- 
versed and  the  cause  remanded,  and  it  Is  so 
ordered. 

Reversed  and  remanded. 


REICHERT  T.  INTERNA-nONAL  ft  G.  N. 

RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  11, 

1903.) 

RAILROADS-INJTmT  TO  PERSON  NBAR  TRACK 

—DUTY  TO  U8H  CARE— BVIDBNCB 

—INSTRUCTIONS. 

1.  Evidence  examined  in  an  action  against  a 
railroad  company  for  injuries  to  one  walking 
along  a  path  beside  the  track,  alleged  to  have 
been  caused  by  his  l>einK  struck  by  a  timber 
projecting  from  a  passing  train,  and  held  not 
to  show  neKligence  in  the  defendant. 

2.  If  a  railroad  company  does  not  know  of  tbe 
use  by  tbe  public  of  a  path  alonKsIde  of  Its 
track,  and  the  facts  do  not  necessarily  charge 
it  with  such  knowledge,  it  cannot  be  required 
to  anticipate  the  presence  of  persons  thereon. 
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or  to  nse  ordinary  care  to  discorer  their  pres- 
ence and  avoid  inflicting  injury  upon  them. 

3.  If  a  party  objects  to  the  court's  charge 
for  aubmitting  to  the  jury  an  issue  which  he 
deems  to  have  been  established  as  matter  ol 
law,  he  should  prepare  and  request  a  special 
charge  presenting  his  view. 

4.  A  witness  is  not  entitled  to  testify  con- 
cerning a  matter  where  he  testifies  that  he  is 
merely  guessing. 

Appeal  from  District  Clourt,  Bexar  ODunty; 
S.  J.  BroolcB,  Judge. 

Action  by  Stephen  Beichert  against  the 
International  &  Great  Northern  Uallway 
Company.  Judgment  for  defendant,  and 
plalnHS  appeals.    Affirmed. 

Bell  &  McAskill,  for  appellant  Hicks  & 
liicks,  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellant against  appellee  to  recover  $10,000 
damages  for  personal  Injuries  alleged  to  have 
been  Inflicted  upon  the  former  by  the  latter. 
As  his  cause  of  action,  the  plaintiff  alleged, 
in  substance,  that  on  the  24th  of  December, 
1900,  between  sunset  and  dark,  he  was  walk- 
ing along  a  pathway  which  ran  by  the  side 
of  defendant's  railroad  track  in  the  city  of 
New  Braunfels,  at  such  a  distance  there- 
from as  made  a  person  walking  tberealong 
free  from  danger  of  being  hurt  by  passing 
trains,  if  operated  with  ordinary  care;  that 
the  path  was  commonly  and  generally  used 
by  the  public  in  traveling  to  and  fro  there- 
upon, and  by  the  people  going  to  and  from 
their  work  at  the  Landa  Mills,  and  that  the 
path  or  roadway,  and  the  said  uses  thereof, 
were  well  known  to  said  company;  that, 
while  walking  along  the  path  at  the  time 
stated,  he  saw  an  approaching  train,  and 
stepped  to  the  farther  side  of  the  path  to 
wait  for  It  to  pass,  and,  while  standing  there, 
from  Ave  to  seven  feet  from  the  passing  cars, 
he  was  struck  on  the  arm  and  In  the  side 
by  a  piece  of  timber  or  hard  substance  of 
some  kind,  in  the  form  of  a  pole  or  beam, 
fastened  to  and  extending  from  one  of  the 
cars  at  such  an  angle  as  would  strike  a  man 
standing  near  the  passing  train,  and  which 
was  carried  forward  at  the  same  speed  of 
the  moving  car;  that  he  did  not  see  the  piece 
of  timber  until  just  as  It  struck  him,  nor  did 
lie  have  reason  to  suspect  its  existence  and 
place;  that  the  blow  broke  three  ribs,  rup- 
tured reins  and  arteries,  caused  several 
hemorrhages  of  the  bladder,  etc.  The  appel- 
lee pleaded  not  guilty,  and  that  appellant 
was  a  trespasser  on  Its  track  and  right  of 
way,  and  guilty  of  contributory  negligence  in 
walking  thereon  at  the  time  and  under  the 
circumstances  when  injured.  The  trial, 
which  was  before  a  jury,  resulted  In  a  Judg- 
ment in  favor  of  the  defendant 

Conclusions  of  Fact. 

The  evidence  shows  that  there  was  a  path, 
commonly  used  by  the  public,  such  as  Is  de- 
scribed In  appellee's  petition.  The  appellant 
testified  that,  after  standing  in  the  path  and 


watching  some  railroad  bands  work,  be  start- 
ed back  to  the  depot,  about  dark,  when  they 
quit  work,  and,  seeing  a  freight  train  com- 
ing on  appellee's  road,  he  stopped  and  step- 
ped to  the  farther  edge  of  the  path  from  the 
track,  and,  as  the  cars  were  pas^jing  about 
three  feet  from  him,  he  was  suddenly  struck 
in  the  side  by  a  projecting  piece  of  timber 
extending  from  one  of  the  cars  at  such  an 
angle  as  to  hit  him,  and  knocked  about  15 
feet,  and,  being  unable  to  get  up,  lay  there 
all  night  He  was  found  about  6  o'clock 
next  morning  by  the  city  marshal  of  New 
Braunfels,  laying  in  a  gully  west  of  appel- 
lee's track,  in  a  helpless  condition  and  bleed- 
ing profusely,  and  was  carried  by  the  mar- 
shal to  the  county  jail  for  treatment. 

Appellant's  reputation  for  sobriety  is  bad. 
On  December  24,  11)00,  at  about  4  o'clock  p. 
m.,  he  was  seen  drunk— "sleepy  drunls,"  as 
described  by  the  witness.  While  drunk  that 
evening,  be  stated  to  another  witness  that 
he  was  going  to  walk  to  Davenport  which  is 
south  of  New  Braunfels  and  between  there 
and  San  Antonio.  Two  freight  trains  of  ap- 
pellee passed  through  New  Braunfels  on  De- 
cember 24,  1900— one  about  6  o'clock,  and  the 
Other  at  about  6:40  o'clock— both  bound  for 
San  Antonio.  They  were  the  only  south- 
bound freight  trains  from  New  Btaunfds  to 
San  Antonio  on  that  date.  If  appellant  was 
injured  by  a  train,  it  must  have  bein  by  one 
of  them.  The  conductor  of  each  testified 
that  there  was  no  timber  or  timber  car  in  bis 
train,  and  that  there  was  no  projecting  tim- 
ber extending  from  any  part  of  his  train; 
that,  before  reaching  the  point  where  ap- 
pellant claims  be  was  hurt,  each  train  passed 
across  two  overhead  iron  bridges,  each  with 
upright  framework  which  came  within  two 
feet  of  the  side  of  the  cars  on  either  side,  and 
that  any  timbers  projecting  two  feet  from  a 
car  would  have  been  broken  off  before  reach- 
ing the  point  where  appellant  claims  he  was 
Injured. 

From  the  whole  testimony  we  conclude 
that  the  appellant  was  not  Injured  by  the 
negligence  of  appellee,  as  alleged  In  his  pe- 
tition. 

Conclusions  of  Law. 

After  defining  negligence,  the  first  para- 
graph of  the  court's  charge  Is  as  foUcn-s: 
"If  you  believe  from  the  evidence  that  on  or 
about  the  24th  day  of  December,  1900,  the 
plaintiff  was  standing  In  a  pathway  running 
along  near  the  track  of  defendant  company 
In  the  town  of  New  Braunfels,  and  if  you 
further  believe  from  the  evidence  that  the 
mill  hands  working  at  Landa's  Mill  and  oth- 
er people  were  accustomed  to  go  upon  and 
travel  along  said  path  upon  which  it  is  al- 
leged plaintiff  was  at  the  time  of  the  acci- 
dent and  if  yon  further  believe  from  the 
evidence  that  the  defendant  company  knew 
of  such  use  of  said  pathway,  then  the  plain- 
tiff would  be  a  licensee  upon  said  pathway, 
and  would  not  be  a  trespasser  In  going  upon 
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patbway  tbe  defendant  company  propelled 
oue  of  it.8  cars  along  its  track,  and  tbat  said 
car  -was  so  loaded  that  a  piece  of  timber 
protruded  so  far  beyond  tbe  side  of  said  car, 
on  the  side  next  to  said  patbway,  that  It 
reached  beyond  said  car  far  enough  to  strike 
a  person  In  said  patbway,  and  that  while 
plaintiff  was  standing  In  said  patbway  tbe 
plalutitr  was  struck  by  said  piece  of  timber 
and  injured  as  alleged  In  bis  petition,  and  If 
you  further  believe  from  tbe  evidence  that 
tbe  defendant  company  was  guilty  of  negli- 
gence in  propelling  said  car  with  said  timber 
BO  protrnding,  if  you  find  It  did  so,  and  that 
sucb  negligence,  if  any,  was  tbe  proximate 
cause  of  plaintifTB  Injuries,  then  you  will 
tiiid  for  tbe  plaintiff,  unless  you  find,  under 
the  charge  hereinafter  given  you,  that  tbe 
plaintiff  was  guilty  of  negligence  that  con- 
tributed to  bis  Injuries." 

The    first   assignment  Is  directed  against 
this  part  of  tbe  charge,  and  Is  as  follows: 
"Tbe   court  erred  In  his  charge  In  making 
knowledge  on  the  part  of  defendant  of  tbe 
existence  of  a  commonly  used  pathway  be- 
side Its  railroad  track  a  prerequisite  to  lia- 
bility,   and   that   plaintiff   was  a   trespasser 
unless    defendant   knew   of   said   pathway." 
Tbe  rule  announced  by  the  Supreme  Court  In 
Railway  v.  Smith,  87  Tex.  357,  28  S.  W.  520, 
Is  "that  railroad  companies  at  crossings,  and 
Bucb  portions  of  Its  track  as  may  be  com- 
monly used  as  footways  or  crossing,  which  Is 
known  to  the  company,  and  at  which  per- 
sons may  be  expected,   must   use  ordinary 
care  to  discover  their  presence  and  to  avoid 
Inflicting  injury  upon  them,  and  that  In  the 
exercise  of   that  degree  of  care  they   must 
use  sucb  an  amount  of  vigilance  and  caution 
as  a  man  of  ordinary  prudence  would  use 
under   like   circumstances."    It  will   be   ob- 
served from  our  statement  of  tbe  case  that 
appellant  alleged  that  tbe  path  or  roadway, 
and  the  use  thereof  by  tbe  public,  were  well 
known  to  tbe  company.    It  was  tbe  knowl- 
edge on  tbe  part  of  appellee  of  tbe  situation 
and  use  of  the  path  which  would  cause  tbe 
operators    of    Its    trains    to    anticipate    that 
members   of  tbe   public  might  be  walking 
therealong,  and  requb-e  such  servants  of  the 
company   to  use   ordinary   care   to   discover 
their  presence  and  to  avoid  Inflicting  Injury 
upon  them.    If  such  knowledge  on  tbe  part 
of  the  appellee  did  not  exist,  or  the  facts 
were  not  sucb  as  would  necessarily  charge  it 
with  such  knowledge,  tbe  duty  to  exercise 
such  care  ttrould  not  exist.    Therefore,  the 
part  of  tbe  charge  complained  of  is  simply 
an  enunciation  of  the  rule  and  principles 
stated  as  applied  to  the  pleadings  and  evi- 
dence in  this  case.     If  the  appellant  deemed 
the  evidence  sucb  as  to  charge  appellee  with 
knowledge  as  a  matter  of  law,  or  it  could 
have  by  tbe  exercise  of  ordinary  diligence 
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the  Jury.  Having  failed  to  do  this,  be  Is  in 
no  attitude  to  complain,  for  the  charge  is 
certainly  the  law  as  far  as  It  goes.  What 
we  have  said  disposes  of  tbe  otber  assign- 
ments In  reference  to  tbe  charge. 

The  court  did  not  err  in  excluding  tbe 
answer  of  the  witness  Grube,  as  is  complain- 
ed of  In  tbe  sixth  assignment  of  error.  Tbe 
witness  stated  that  be  could  only  "guess"  at 
the  matter  of  Inquiry.  Besides,  tbe  only 
part  of  bis  answer  that  could  be  of  any  pos- 
sible benefit  to  appellant  was  not  responsive 
to  tbe  Interrogatory,  and  was  beyond  the 
sphere  of  expert  testimony.  Tbe  witness 
did  testify  that  appellant's  "injuries  were 
caused  by  violent  external  violence."  This 
was  evidently  all  be  knew  as  to  tbe  cause  of 
tbe  Injuries.  The  testimony  excluded  was 
merely  speculative,  and  cast  no  light  upon 
the  subject.  In  order  to  say  something  con- 
cerning a  matter,  tbe  witness  should  know 
something.  Webner  v.  Lagerfelt,  66  S.  W. 
221,  3  Tex.  Ct.  Rep.  912. 

There  Is  no  error  In  the  judgment,  and  it 
Is  affirmed. 


FIRST  NAT.  BANK  OP  CUBRO  v.  SAN 

ANTONIO  &  A.  P.  RY.  CO.* 

(Court  of  Civil  Appeals  of  Texas.     Jau.  15, 

1903.) 

PRINCIPAL  AND  AGENT— CARRIERS— BILLS  "OF 
LADING— PLEDOE— CONVERSION- 
VALUE— VERDICT. 

1.  Where  the  sellers  of  cotton  took  bills  of 
lading  in  their  own  name,  and  sent  them,  with 
drafts  for  the  price,  to  a  correspondent  for  col- 
lection, and  the  purchaser  paid  tbe  drafts  by 
checks  on  a  bank  which  had  agreed  to  pay  the 
checks  aad  take  the  bills  of  ladine  as  securit.r, 
and  the  purchaser,  on  so  paying  the  drafts,  re- 
ceived the  bills  of  lading,  and  delivered  thein  to 
the  bank  under  the  agreement,  the  bills  did  not 
become  functus  officio  in  the  hands  of  the  bnnk. 
but  still  represented  the  cotton,  on  which  it 
had  a  lien  for  the  advances. 

2.  Where  a  bank  agreed  with  cotton  dealers 
to  advance  money  to  them  to  pny  for  cotton 
purchased,  taking  the  bills  of  lading  as  secur- 
ity, and  the  uniform  course  of  the  business  bnd 
been  for  such  dealers  to  sell  the  cotton,  and, 
after  sales  were  made,  to  receive  the  bills  from 
the  bank,  and  on  receiving  payment  to  deposit 
the  amount  in  the  bank,  such  dealers  were  au- 
thorized to  sell  the  cotton  before  receiving  the 
bills  therefor,  the  bank  trusting  to  them  to 
make  payment;  and  after  they  had  sold  and  de- 
livered such  cotton  the  bank  could  not  refuse 
to  surrender  the  bills,  aud  recover  the  cotton 
from  the  railroad  company. 

On  Motion  for  Rehearing. 

8.  Where,  in  an  action  to  recover  for  222 
bales  of  cotton,  the  value  of  the  whole  was  ad- 
mitted, and  also  that  4  bales  remained  in  the 
possession  of  tbe  defendant,  but  it  was  not  ad- 
mitted or  shown  that  the  bales  were  of  equal 
value  or  weight,  or  what  was  the  weight  or  val- 
ue of  the  4  bales,  while  it  was  shown  that  210 
of  the  bales  had  been  rightfully   disposed   of, 
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the  juTj  had  no  basis  ou  which  to  find  the  val- 
ne  01  the  cotton  in  defendant's  hands,  and  •  ren- 
diet  for  defendant  was  not  error. 

Appeal  from  District  Court,  De  Witt  Gonn- 
ty;  James  C.  Wilson,  Judge. 

Action  by  the  First  National  Bank  of  Cnoro 
against  the  San  Antonio  &  Aransas  Pasa 
Railway  Company.  From  a  Judgment  in  fa- 
vor of  defendant,  plalntlfl  appeals.  Afflrm- 
ed. 

Lackey  &  Lewright  and  Dabney  &  Lock- 
ett,  for  appellant    Proctors,  for  appellee. 

GARRETT,  O.  J.  This  action  was  brought 
by  the  First  National  Bank  of  Gnero  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company  for  the  conversion  of  222  bales  of 
cotton.  The  appellant  alleged  that  It  held 
the  bills  of  lading  for  the  cotton,  and  that  the 
appellee  had  refused  upon  demand  to  deliver 
the  same.  It  sought  to  recover  the  value 
of  the  cotton  as  the  owner  thereof  npon  the 
liability  of  the  appellee  In  the  alternative  as 
common  carrier  and  as  warehouseman.  It 
also  alleged  that,  if  It  were  not  the  absolute 
owner  of  the  cotton,  nevertheless  said  bills 
of  lading  were  pledged  to  It  to  secure  an  In- 
debtedness of  $6,241.86,  owed  to  it  by  the 
firm  of  Koenlg  &  Van  Hoogenhuyze.  Appel- 
lee made  the  members  of  the  firm  of  Koenlg 
&  Van  Hoogenhuyze  and  the  Cuero  Cotton 
Compress  Company  parties  defendant,  and 
prayed  Judgment  over  against  each  of  them. 
There  was  a  trial  by  Jury.  After  the  evi- 
dence was  all  in,  the  appellee  took  a  nonsuit 
as  to  the  Cuero  Cotton  Compress  Company. 
The  case  was  then  submitted  to  the  Jury, 
and  resulted  in  a  verdict  and  Judgment  In 
favor  of  the  appellee. 

At  the  beginning  of  the  cotton  season  of 
the  year  1899  the  appellant  bank  and  the 
firm  of  Koenlg  &  Van  Hoogenhuyze  entered 
Into  an  arrangement  by  which  the  appellant 
agreed  to  advance  Koenlg  &  Van  Hoogen- 
huyze money  for  the  purpose  of  buying  cot- 
ton both  locally  at  Cuero  and  also  at  different 
points  on  the  San  Antonio  &  Aransas  Pass 
Railway  west  of  Cuero.  As  security  for  the 
money  to  be  advanced  by  the  appellant, 
Koenig  &  Van  Hoogenhuyze  deposited  with 
them  as  a  margin  six  shares  of  the  stock  of 
the  Cuero  Compress  Company,  and  agreed 
that  the  appellant  should  have  a  Hen  on  the 
local  cotton  purchased  by  them,  and  that 
they  would  turn  Into  the  bank  the  bills  of 
lading  for  the  cotton  shipped  In  by  rail- 
road. The  stock  was  deposited  as  agreed, 
and  the  course  of  dealing  In  carrying  out  the 
agreement  for  the  advancement  of  the  money 
by  the  bank  to  pay  for  the  cotton  purchased 
by  Koenlg  &  Van  Hoogenhuyze  was  that  the 
cotton  bought  in  Cuero  was  paid  for  by  the 
bank  upon  checks  drawn  against  it  by 
Koenlg  &  Van  Hoogenhuyze,  and  was  sold 
by  them,  and  the  proceeds  were  paid  and 
deposited  by  them  to  their  account  with  the 
bank.    And  cotton  bought  by  Koenlg  &  Van 


Hoogenhuyze  at  points  on  the  railroad  was 

shipped  to  Cuero  on  bills  of  lading  to  order 
of  the  sellers,  with  directions  to  notify  the 
buyers,  and  the  bills  of  lading  were  attach- 
ed to  drafts  of  the  sellers  on  Koenig  &  Van 
Hoogenhuyze  for  the  price  of  the  cotton,  and 
the  drafts,  with  the  bills  of  lading  attached, 
were  sent  to  a  bank  at  Ooero  for  collection. 
On  presentation  of  the  drafts  and  billa  of 
lading  to  Koenlg  &  Van  Hoogenhnyze  tbey 
paid  them  with  their  checks  on  the  appellant 
bank,  which  were  accepted  as  cash  by  the 
collecting  banks,  and  the  drafts  and  bills  of 
lading  were  delivered  to  them.  The  checks 
of  Koenlg  &  Van  Hoogenhuyze  were  cluirged 
by  the  appellant  to  their  account,  and  they 
turned  in  the  bills  of  lading  to  the  bank.  The 
checks  were  paid  on  presentation,  vpithont 
waiting  for  the  delivery  of  the  bills  of  lading, 
which  were  afterwards  either  turned  In  by 
Koenlg  &  Van  Hoogenhuyze  themselves,  or 
sent  for  to  them  by  the  bank.  The  cotton 
represented  by  the  bills  of  lading  was  sold  by 
Koenig  &  Van  Hoogenhuyze  witbont  con- 
sultation with  the  officers  of  the  bank,  and, 
whenever  a  sale  was  effected,  Koenig  &  Van 
Hoogenhuyze  would  send  to  the  bank  for 
the  bills  of  lading  for  the  cotton  sold,  and 
the  bank  would  deliver  them  to  Koenlg  & 
Van  Hoogenhuyze.  The  bank  did  not  require 
the  proceeds  of  a  sale  to  be  deposited  before 
giving  up  the  bills  of  lading,  bnt  frosted 
Koenlg  &  Van  Hoogenhuyze  to  turn  them  in. 
wtilcb  they  usually  did.  The  officers  of  the 
bank  kept  themselves  informed  as  to  the  con- 
dition of  the  account  by  noting  the  dally  bal- 
ances, and  the  number  of  bales  of  cotton 
shown  to  be  on  hand  by  the  bills  of  lading  In 
Its  possession,  and  the  amount  of  local  cot- 
ton that  appeared  to  be  on  hand,  which 
would  be  ascertained  by  a  casual  inspection 
in  riding  by  the  back  yard  of  Koenlg  &  Van 
Hoogenhuyze's  place  of  business,  where  It 
was  usually  stored.  Koenig  &  Van  Hoogen- 
huyze were  also  engaged  In  business  as  gen- 
eral merchants,  and  made  deposits  of  money 
and  did  their  banking  business  with  appel- 
lant bank.  Their  merchandise  and  cotton  ac- 
counts were  kept  separate,  but  in  some  in- 
stances credits  were  transferred  from  the 
cotton  to  the  merchandise  account,  the  state 
of  the  account  and  the  amount  of  secarity  on 
hand  appearing  to  the  officers  of  the  bank 
suffideut  to  authorize  the  transfer. 

The  account  for  a  balance  due  npon  which 
this  suit  Is  broTight  began  September  1,  1899, 
but  by  a  deposit  on  September  2d  this  iMl- 
ance  was  reduced  to  $530.55.  Up  to  Septem- 
ber 27th,  when  they  became  bankrupt,  and 
the  account  was  closed,  the  total  amount 
loaned  Koenlg  &  Van  Hoogenhuyze  by  the 
bank,  including  interest  on  overdrafts,  etc^ 
was  $87,9a4.06.  They  had  paid  to  the  bank 
an  amount  sufficient  to  reduce  the  balance  to 
$6.241.05,  which  should  be  credited  with  the 
proceeds  of  the  compress  stock,  December  22, 
1900,  $3S1.  The  several  bills  of  lading,  seven 
In  number,  upon  which  this  suit  is  based. 
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'were  Issued  by  the  railroad  company  for  sev- 
eral lots  of  cotton,  amounting  In  all  to  222 
bales  sold  to  Koenig  &  Van  Hoogenhuyze  by 
parties  at  Karnes  City  and  Runge  stations  on 
the  San  Antonio  &  Aransas  Pass  Railway. 
They  were  issued  to  the  sellers  of  the  cotton 
as  the  sliippers  thereof.  The  cotton  was  to  be 
carried  to  Caero,  and  was  consigned  to  ship- 
per's order,  notify  Koenig  &  Van  Hoogen- 
huyze, Cuero,  Tex.,  and  the  bills  had  noted 
thereon  a  memorandum,  "Compress  in  Ciie- 
ro."  The  sellers  of  the  cotton  drew  drafts  on 
Koenig  &  Van  Hoogenhuyze  for  the  price  of 
the  cotton,  and  attached  to  them  the  bills  of 
lading  indorsed  in  blank,  and  sent  them  to 
banks  In  Cuero  other  than  appellant  bank  for 
collection.  The  several  drafts,  with  the  bills 
of  lading  attached,  were  presented  to  Koenig 
&  Van  Hoogenhuyze  for  payment,  and  were 
paid  by  their  checks  on  the  appellant  bank, 
'Which  were  cashed  on  presentation,  and 
charged  to  the  account  of  the  drawers.  The 
bills  of  lading  and  the  receipted  drafts  of 
the  Bellers  of  the  cotton  on  Koenig  &  Van 
Hoogenhuyze  were  delivered  to  the  latter  by 
tbe  collecting  bank  upon  the  receipt  of  their 
checks  on  the  appellant  The  bills  of  lading 
were  not  attached  to  the  checks  of  Koenig 
A  Van  Hoogenhuyze  on  the  Iiank,  but  they 
■were  afterwards  delivered  to  It,  and  were  in 
Its  possession  when  Koenig  &  Van  Hoogen- 
bnyze  failed,  and  were  produced  by  it  at  the 
trial  below.  Tbe  original  receipted  drafts  re- 
mained in  the  hands  of  Koenig  &  Van  Hoo- 
genhuyze, and  never  went  into  the  possession 
of  the  bank.  The  purchases  of  the  cotton 
'Were  made  September  19th  and  20th,  and  the 
cotton  was  immediately  shipped,  and  deliver- 
ed by  the  railroad  to  Cuero  Compress  Com- 
pany September  24th  and  25th,  except  prob- 
ably three  bales,  which  arrived  on  September 
27tb.  The  drafts  for  the  price  of  tbe  cotton 
'were  paid  as  severally  presented  on  September 
aotb  to  September  25tb.  On  September  25th 
Koenig  &  Van  Hoogenhuyze  sold  to  Inman  & 
Read  14d  bales  of  the  cotton  which  had  ar- 
rived on  tbe  24th,  and  on  the  26th  tbey  sold 
them  70  bales,  making  225  bales  in  all,  but 
which  included  8,  and  probably  6,  bales  that 
were  not  covered  by  the  bills  of  lading  sued 
on.  This  cotton  was  all  marked  in  the  marks 
of  the  several  sliippers,  and  was  capable  of 
identification,  and  is  fully  identified  as  the 
lot  covered  by  the  bills  of  lading  in  the  pos- 
session of  the  appellant,  except  as  to  the 
three  tNiles  mentioned.  It  was  delivered  by 
Koenig  &  Van  Hoogenhuyze  to  Inman  & 
Read  on  the  cotton  platform  of  the  compress, 
and  was  stiipped  out  of  Cuero  on  the  24th 
and  26th  days  of  September  over  the  line  of 
another  railroad.  Of  tbe  proceeds  of  tbe  first 
Bale  of  146  bales,  amounting  to  14,398.24^ 
Koenig  &  Van  Hoogenhuyze  paid  the  entire 
amount  to  the  appellant,  and  of  the  proceeds 
of  the  second  sale  they  paid  the  appellant 
$1,979.86.  The  second  sale  was  for  79  bales 
of  cotton,  and  amounted  to  $2,468.20.  Koe- 
nig &  Van  Hoogenhuyze  filed  an  application 


in  the  federul  court  at  San  Antonio  for  adju- 
dication and  discbarge  as  bankrupts  on  Sep- 
tember 27,  1899,  and  were  afterwards  dis- 
charged. 

Appellant's  assignment  of  errors  from  the 
seventh  to  the  fifteenth,  inclusive,  upon  the 
action  of  tbe  court  in  overruling  the  general 
demurrer  and  special  exceptions  of  the  ap- 
pellant to  the  answer  of  the  appellee,  and  in 
the  giving  and  refusal  of  instructions,  con- 
tend for  the  continued  validity  of  the  bills 
of  lading  as  representing  the  cotton  after 
they  liad  reached  the  possession  of  the  ap- 
pellant We  agree  with  the  appellant  that 
the  payment  of  tbe  drafts  for  tbe  price  of 
the  cotton  by  Koenig  &  Van  Hoogenhuyze 
with  checks  on  tbe  appellant  did  not  destroy 
the  character  of  tbe  bills  of  lading  as  semi- 
negotiable  paper,  since  it  was  understood 
between  the  purchasers  of  the  cotton  and 
the  appellant  that  tbe  bills  of  lading  of  tbe 
cotton  for  wbich  tbey  paid  were  to  be  turn- 
ed over  to  them,  and  it  was  in  fact  done. 
The  bills  did  not  become  functus  officio  In 
the  bands  of  the  appellant  but  still  repre- 
sented the  cotton,  upon  which  it  had  a  lien 
for  the  security  of  the  account  of  the  pur- 
clmsers.  It  would  not  be  denied  that  the 
bills  of  lading  would  have  been  kept  alive 
if  the  appellant  bad  paid  the  original  drafts 
to  wbich  they  were  attached,  and  took  an 
assignment  tliereof.  The  bank  paid  these 
drafts  upon  checks  with  the  understanding 
that  the  bills  were  to  be  kept  alive  as  semi- 
negotiable  paper,  and  delivered  to  it  as  se- 
curity for  tbe  money  advanced  to  pay  for 
the  cotton.  Tbe  cliange  of  the  form  of  the 
evidence  of  the  debt  did  not  destroy  tbe  lien 
when  there  was  no  intention  that  It  should 
be  destroyed.  But  as  we-  are  of  the  opin- 
ion that  it  conclusively  appears  from  tbe 
evidence  that  Koenig  &  Van  Hoogenhuyze 
were  authorized  by  the  appellant  to  sell  the 
cotton  for  wliich  it  advanced  the  purchase 
price,  and  tliat  it  trusted  them  to  pay  the 
proceeds  over  to  it,  and  that  no  other  Judg- 
ment than  one  for  tbe  appellee  could  have 
been  rendered,  all  errors  committed  by  the 
trial  court  become  immaterial  and  do  not  re- 
quire a  reversal  of  the  judgment  Notwith- 
standing the  fact  tliat  the  president  and  the 
cashier  of  tbe  bank  both  testified  that 
Koenig  &  Van  Hoogenhuyze  did  not  have  au- 
thority to  sell  tbe  cotton  without  the  consent 
of  tbe  appellant,  the  uniform  course  of  the 
business  was  for  them  to  sell.  They  bought 
and  drew  for  tbe  price  of  tbe  cotton  and 
sold,  and  paid  in  tbe  proceeds,  or  were  trust- 
ed to  do  so.  Whenever  they  called  upon  ap- 
pellant for  the  bills  of  lading,  they  were 
given  up  without  question.  There  can  be  no 
doubt  under  the  evidence  that  Koenig  & 
Van  Hoogenhuyze  had  authority  to  sell  to 
Inman  &  Read  the  cotton  represented  by  the 
bills  of  lading  sued  on  tn  tills  case,  and, 
having  done  so,  all  lien  or  claim  of  tbe  ap- 
pellant thereon  became  discharged,  and  the 
cotton  was  rightly  delivered  by  the  appel- 
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celpt  and  appropriation  of  the  proceeds 
thereof.  With  the  bill  of  lading  for  the  cot- 
ton in  Its  possession,  the  appellant  received 
the  check  of  Inman  &  Bead  for  the  greater 
portion  thereof,  and  collected  It,  and  applied 
the  money  to  the  credit  of  Koenlg  &  Van 
Hoogeuhuyze,  and  received  from  and  credit- 
ed them  with  nearly  all  of  the  proceeds  of 
the  second  lot.  We  find  It  unnecessary  to  de- 
cide whether  the  appellant  should  be  allowed 
to  recover  having  received  of  the  proceeds 
of  the  sale  of  the  cotton  a  greater  sum  than 
It  advanced  to  pay  for  the  same,  or  whether 
It  can  recover  the  value  of  the  cotton  from 
the  appellee,  and  at  the  same  time  hold  on 
to  the  proceeds  of  the  sale  thereof. 

As  to  the  four  bales  of  cotton  which  It  is 
claimed  remained  In  the  hands  of  the  rail- 
road at  the  time  Koenlg  &  Van  Hoogenhuyze 
went  into  bankruptcy,  and  for  the  value  of 
which  the  appellant  contends  by  its  Forty- 
third  assignment  of  error,  judgment  should 
have  been  rendered  In  Its  favor,  neither  the 
identity  of  the  cotton  with  that  covered  by 
the  bills  of  lading  nor  its  value  is  shown, 
and  the  evidence  is  not  sufficient  to  sustain 
any  recovery  therefor. 

The  questions  in  this  case  have  been  dis- 
cussed with  much  learning  and  ability  by 
counsel  for  both  sides,  but  being  convinced, 
as  we  are,  that  there  was  a  complete  sale 
of  the  cotton  covered  by  the  bills  of  lading 
to  Inman  &  Read,  as  conclusively  shown 
by  the  evidence,  we  find  It  unnecessary  to 
take  up  and  dispose  of  the  assignments  of 
error  presented  by  the  appellant,  since  no 
other  Judgment  should  have  been  rendered. 

The  judgment  of  the  court  below  will  be 
affirmed.    Affirmed. 

PLEASANTS,  J.,  not  sitting. 

On  Motion  for  Rehearing. 

GARRETT,  0.  3,  The  appellant  contends. 
In  its  motion  for  a  rehearing,  that  the  facts 
do  not  show  conclusively  that  Koenlg  &  Van 
Hoogenhuyze  were  authorized  to  sell  the  cot- 
ton to  Inman  &  Read,  and  call  attention  to  the 
testimony  of  both  Hamilton  and  Joseph  to  the 
effect  that  they  did  not  have  such  authority. 
These  witnesses  were,  no  doubt,  perfectly 
honest  in  their  statements  that  Koenlg  &Van 
Hoogenhuyze  had  no  authority  from  the  ap- 
pellant to  make  the  sale;  but  these  state- 
ments were  mere  conclusions  of  the  witness- 
es, and  are  In  direct  conflict  with  the  de- 
tailed facts  as  stated  by  them  showing  the 
nature  of  the  agreement  and  the  course  of 
dealing  between  the  parties.  The  verdict  of 
the  jury  contained  a  special  finding  that 
Koenlg  &  Van  Hoogenhuyze  had  such  au- 


tbat  no  other  judgment  could    have    be*:z 
rendered,  and  such  is  the  conclusion  of  tb^ 
court  with  reference  to  the  sale  of  the  «.x'i- 
ton,  and  without  reference  to  the  question  ci 
estoppel  by  the  receipt  of  the  proceeds  of 
the  sale.     The  appellant  also  contends  ttu: 
It  should  at  least  recover  for  three  bales  of 
cotton  shown  to  be  in  the  possession  of  tL« 
appellee.    The  assignment  of  error  relied  on 
for  the  reversal  of  the  judgment  for  tbis  t«l- 
son  is  that  it  was  shown  and  admitted  tbat 
the  railway  company  was  still  In  possession 
of  "three  bales  of  cotton,  and  another  dam- 
aged bale,  all  covered  by  the  bills  of  lad- 
ing sued  on."    The  statement  under  the  as- 
signment is  that  the  four  bales  of  cotton 
were  In  the  possession  of  the  defendant  when 
Koenlg  &  Van  Hoogenhuyze  went  Into  bank- 
ruptcy; that  there  were  222  bales,  the  value 
of  which  was  agreed  to  be  $6,866.50;    and 
that,  therefore,  the  three  undamaged   balc>$ 
were  worth  $92.80.    This  might  be  tme  if  it 
were  admitted  that  each  of  the   222    bales 
was  of  equal  weight  and  dasslflcatlon.    The 
plaintiff  alleged  in  Its  petition  that  the  sev- 
eral bills  of  lading  called  for  and  described 
different  nmnbers  of  bales  of  varying  marks 
and  tags  and  of  different  weights,  and  the 
waybills     In     evidence     showed      different 
weights.     In  order  to  return  a  verdict  for 
the  plaintiff  for  the  value  of  these  four  bales 
of  cotton,  it  would  have  been  necessair  for 
the  jury  to  know  their  weight  and  classifica- 
tion, as  well  as  the  market  price.    One  bale, 
shown  to  have  been  damaged,  the  appellant 
abandons,  but  Insists  that  the  agreement  up- 
on the  aggregate  value  of  the  222  bales  fur- 
nishes a  basis  for  the  ascertainment  of  the 
value  of  three  unidentified  bales,   when  It 
appears  both  from  the  allegations  and  proof 
that  the  bales  of  cotton  were  of  different 
weights.    The  plaintiff,  having  failed  to  fm^ 
nlsh  sufficient  proof  of  the  value  of  the  cot- 
ton shown  to  be  remaining  In  the  possessioo 
of  the  railroad,  cannot  complain  because  the 
jury  failed  to  find  a  verdict  In  its  favor  for 
an  estimated  amount.   There  Is  an  additional 
element  of  uncertainty  In  the  value  of  the 
cotton  covered  by  the  bills  of  lading  remain- 
ing in  the  possession  of  the  defendant  aris- 
ing out  of  the  fact  that  it  was  shown  and 
admitted  that  the  number  of  bales  covered 
by  the  bills  of  lading  was  222.    It  was  shown 
that  the  number  of  bales  sold  Inman  &  Read 
was  219,  and  there  was  evidence  ttiat  the 
4  bales  in  the  possession  of  the  defendant 
were  covered  by  the  bills  of  lading.     It  is 
probable,  therefore,  that  one  of  these  4  bales 
was  not  so  Included:    If  the  damaged  bale 
was  included,  one  of  the  sound  ones  may 
not  have  been.    The  motion  Is  ovoruled. 
Overruled. 
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M^u\  J^o±yja,  a..  Oi  o,  J>L.  xvx.  \j\j.  v  oxju-o.^  t^nia.^  j.  jumm. 


GALVESTON,  H.  &  S,  A.  BY.  CO.  t.  SCHAF- 

ERMETER  et  al. 

(Coart  of  Oivll  Appeals  of  Texas.    March  11, 

1903.) 
CARRIERS— LOSa  OF  BAOGAGB— EVIDENCE!. 
1.  A  carrier  is  not  liable  for  loss  of  articles 
from  baggage,  on  proof  merely  that,  after  the 
passenger  received  the  baggage  from  the  trans- 
fer company,  his  agent,  to  which  the  carrier 
had  deliyer«d  it,  the  articles  were  missing. 

Appeal  from  District  CJonrt,  Webb  County; 
A.  8.  McLane,  Judge. 

Action  by  Schafermeyer  against  the  Gal- 
Teston,  Harrisburg  &  8an  Antoulo  Railway 
Company  and  others.  From  a  judgment  for 
plaintiff  against  said  company,  It  appeals. 
Reversed. 

Baker,  Botts,  Baker  &  Lorett,  for  appel- 
lant.   A.  Wlnslow,  for  appellees. 

JAMES.  C.  J.  The  evidence  Is  that  Mrs. 
Sclinfermeyer  bought  of  the  International  & 
Great  Northern  Railway  Company  at  Laredo, 
Tex.,  a  second-class  passenger  ticket  from 
that  place  to  San  Francisco,  Cal.,  and  had 
her  trunk  checked  through.  The  contract 
part  of  the  ticket  limited  the  company's  lia- 
bility to  what  occurred  on  its  own  line,  and 
also  provided  that  Its  liability  as  to  the  bag- 
gage checked  was  limited  to  wearing  apparel 
not  exceeding  ?100  In  value.  Its  connecting 
carriers  were  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  from  San  An- 
tonio to  El  Paso,  Tex.,  and  the  Southern  Pa- 
cific Company  from  El  Paso  to  San  Francis- 
co. It  appears  from  plalntlfTs  testimony 
that  when  she  arrived  In  San  Francisco  at 
9  o'clock  In  the  morning  she  gave  her  check 
to  a  man  at  the  baggage  room,  and  paid  $1 
to  a  man  with  a  wagou  and  team,  who  de- 
livered her  trunk  to  her  that  evening  about 
6  o'clock.  She  theta  noticed  that  the  articles 
In  question,  to  wit,  three  silver  bracelets,  a 
gold  watch  and  chain,  and  two  gold  penhold- 
ers were  missing  from  the  trunk.  She  also 
testified  that  the  railroad  company's  seal  on 
the  trunk  was  broken,  that  the  hinges  had 
not  been  tampered  with  nor  the  lock  broken, 
and  in  her  opinion  the  articles  could  not  have 
been  taken  out,  even  with  the  seal  broken, 
unless  some  one  had  used  a  key  and  unlocked 
the  trunk.  It  also  appeared  that  a  transfer 
company  handled  the  trunk  from  the  time  It 
■was  turned  over  by  the  Southern  Pacific  Com- 
pany until  It  was  delivered  to  her,  anil  It 
does  not  appear  that  there  was  any  Identity, 
partnership,  or  agency  between  the  Southern 
Pacific  Company  and  the  ti-ansfer  company. 
The  action  was  against  all  three  railway 
companies.  The  Judgment  appealed  from  is 
In  favor  of  the  International  &  Great  North- 
em  Railway  Company,  and  the  Southern  Pa- 
cific Company,  and  against  appellant  for  the 
value  of  the  articles  as  found  by  the  Jury. 

Appellant  has  no  right  to  complain  of  any 
error  that  might  exist  In  the  Judgment  In  fn- 
-vor  of  Its  codefendauts,  becaxise  it  does  not 


appear  that  It  asked  for  Judgment  over 
against  either  of  them  (Ry.  v.  Clements,  20 
Tex.  Civ.  App.  498,  49  S.  W.  913);  and  this 
case  will  be  treated  as  If  appellant,  the  In- 
termediate carrier,  had  been  sued  alone. 

The  court  charged  the  Jury  correctly  (this 
being  an  interstate  matter,  to  which  our  stat- 
ute is  not  applicable.  Ry.  v.  Richmond  [Tex. 
Sup.]  C3  S.  W.  619)  that  only  the  carrier  up- 
on whose  line  the  loss  occurred  was  liable, 
and  that  neither  was  liable  for  what  occurred 
on  the  other's  line,  and  to  find  against  the 
one  upon  whose  line  it  occurred,  If  on  any  of 
them. 

It  devolved  on  plaintiff  to  prove,  in  the  first 
Instance,  that  the  Jewelry  was  in  the  trunk 
when  received  by  the  International  &  Great 
Northern  Railway  Company.  Her  testimony 
tended  to  show  this  fact;  also  that  when  she 
received  the  trunk  In  San  Francisco  the  ar- 
ticles were  missing  therefrom.  There  was. 
however,  no  direct  or  circumstantial  proof 
that  the  loss  occurred  on  appellant's  line  (or 
any  particular  line  of  these  several  carriers), 
and  appellant's  liability  In  the  absence  of 
such  proof  Is  fixed.  If  at  all,  by  means  of  pre- 
sumptive evidence.  The  case  of  I.  &  G.  N. 
Ry.  Co.  V.  Foltz,  8  Tex.  Civ.  App.  6«,  22  S. 
W.  541,  furnishes  the  approved  rule  In  this 
state  governing  this  class  of  cases.  This  be- 
ing a  case  of  total  loss  of  the  articles,  as  dis- 
tinguished from  mere  damage  to  them,  a  pre- 
sumption of  negligence  arises  against  the  Ini- 
tial carrier.  If  It  had  shown  that  such  car- 
rier delivered  the  trunk  to  appellant  at  San 
Antonio  Just  as  It  had  received  it  from  plain- 
tiff, the  presumption  against  it  would  be  re- 
butted, and  the  presumption  transferred  to 
appellant,  because  It  would  thereby  appear 
that  appellant  received  the  trunk  wuii  the 
articles  In  It,  and,  unless  appellant  should 
rebut  such  presumption  of  negligence  thus 
cast  upon  It,  It  would  be  held  responsible. 

Appellant  says  that  the  evidence  In  this 
record  did  not  warrant  Judgment  against  It, 
and  with  this  we  are  forced  to  agree  for  the 
following  reasons:  Before  any  presumption 
could  be  Indulged  against  any  of  the  carriers. 
It  was  necessary  for  plaintiff  to  show  In  some 
manner  that  the  loss  occurred  In  transit;  that 
Is,  after  delivery  to  the  first,  and  before  de- 
livery by  the  last,  carrier.  It  was  not  shown 
that  the  tnmk  was  minus  the  articles  In  tran- 
sit, nor  when  It  left  the  hands  of  the  South- 
ern Pacific  Company  at  San  Francisco.  The 
transfer  company,  or  the  person  to  whom  the 
Southern  Pacific  Company  delivered  it,  was 
plaintiff's  agent  and  employe,  and  there  is 
not  any  evidence  to  prove  that  at  that  time 
It  was  In  the  condition  it  was  dlst'overed  to 
be  In  eight  hours  later,  when  opened  by 
plaintiff.  This  fact,  If  true,  could  have  been 
shown,  but  It  %vas  not.  If  shown,  the  pre- 
sumptions, which  the  law  creates  In  such  n 
case  would  have  been  set  In  motion.  For  the 
above  reasons  the  evidence  does  not  warrant 
the  Judgment,  and  It  will  therefore  be  re- 
versed. 
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The  testimony  of  the  witnesses  was  that 
the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  transported  the  trnnk 
from  San  Antonio  to  El  Paso  just  as  it  had 
received  It  from  the  Initial  line.  Appellee  In- 
sists that  the  following  testimony  Is  sofflcient 
to  prove  that  the  lose  happened  while  the 
trunk  was  in  appellant's  hands,  and  before 
turning  it  over  to  the  Southern  Padtlc  Com- 
pany at  El  Paso:  Bishop,  appellant's  general 
baggage  agent  at  that  place,  testified  that  he 
handled  this  trnnk;  that  while  it  was  in  his 
custody  it  was  not  removed  from  the  car, 
and  remained  in  the  car  while  it  was  chan- 
ged from,  one  man  to  another— that  is,  while 
one  man  gave  the  car  np  to  the  man  who  re- 
lieved him;  that  he  delivered  the  trunk  to 
the  train  baggage  man  (the  baggage  agent  of 
the  Southern  Pacific  Company),  who  carried 
it  from  El  Paso,  and  It  was  In  the  same  con- 
dition as  when  be  received  It;  that  he  han- 
dled and  was  in  charge  of  the  trunk  at  El 
Paso;  that  he  did  not  make  the  examination 
personally;  that  the  examination  was  made 
by  Mr.  H.  Raynor,  who  is  employed  for  that 
purpose;  that  there  was  no  Indication  that 
the  trunk  had  been  tamp'ered  with  or  articles 
stolen  therefrom  before  it  came  into  his  pos- 
session; that  there  would  be  a  remote  possl- 
bUlty. 

Appellee  insists  that  from  this  testimony, 
and  the  fact  that  Mr.  Raynor's  statement  was 
not  taken,  the  Jury  could  Infer  that  the  loss 
occurred  on  appellant's  line.  We  cannot 
agree  with  this  as  affirmative  proof.  But  we 
are  of  opinion  that  such  testimony  might  not 
be  sufficient  to  rebut  a  presumption  of  negli- 
gence (if  the  presumption  had  been  created 
against  appellant),  which  would  be  a  matter 
for  the  Jury. 

The  case  above  cited  settles  also  the  ques- 
tion raised  by  the  fifth  assignment  of  error, 
as  to  the  clause  limiting  defendant's  liability 
in  case  of  loss  to  $1(X).  We  find  no  error  in 
what  is  alleged  in  the  fourth  assignment. 
The  other  assignments  it  is  not  deemed  nec- 
essary to  discuss. 

The  Judgment  in  favor  of  the  International 
&  Great  Northern  Railway  Company  and 
Southern  Pacific  Company  will  not  be  dis- 
turbed, and  the  Judgment  against  the  appel- 
lant will  be  reversed,  and  the  cause  as  be- 
tween plaintiff  and  appellant  remanded  for 
another  trial. 


BOYER  &  LUCAS  v.  ST.  LOUIS,  S.  F.  &  T. 
BY.  CO.  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    March  7, 
1903.) 

RAILROADS  —  CONSTRUCTION  —  DAMAGES  TO 
PROPERTY— PARTIES  DEFENDANT  TO  A  SUIT 
—SUFFICIENCY  OF  EVIDENCE— COMPETENCY 
OF  EVIDENCE— APPBAlr-SUSTAlNINQ  VER- 
DICT. 

1.  Where,   in  an  action  by  property  owners 
against  a  railway  company  to  recover  damages 
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occasioned  by  the  constrnction  of  the  road,  de- 
fendant alleged  in  its  answer  that  certain  par- 
ties had  agreed  to  save  it  harmless  from  all 
such  claims,  and  prayed  that  they  be  made  i>ar- 
ties  defendant,  it  was  proper  to  permit  the  in- 
demnifiers  to  appear  in  the  snit  where  they  ad- 
mitted their  liability  under  the  agreement. 

2.  Where  the  record  diadoees  evidence  snf- 
ficient  to  support  the  findings  the  verdict  will 
not  be  disturbed  on  appeal  because  of  conflict- 
ing testimony. 

3.  The  measure  of  damages  to  property  occa- 
sioned by  the  construction  of  a  railroad  in  front 
thereof  is  the  difference  between  the  value  of 
the  property  with  the  railroad  track  there  and 
the  value  without  it,  not  taking  into  considera- 
tion the  benefits  or  injuries  received  or  sostain- 
ed  in  common  with  the  community  in  general. 

4.  In  an  action  for  damages  to  property  oc- 
casioned by  the  construction  of  a  railroad,  Ote 
testimony  of  a  witness  as  to  the  amount  of  tbi> 
difference  in  value  of  the  property  before  and 
after  the  building  of  the  road,  excluding  benefits 
and  injuries  common  to  the  whole  community, 
was  properly  excluded,  as  calling  for  a  conclu- 
sion of  a  mixed  question  of  law  and  fact. 

Appeal  from  District  Court,  Grayson  Coon- 
ty;    Rice  Maxey,  Judge. 

Action  by  Boyer  &  Lucas  against  the  St. 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.     Affirmed. 

J.  A.  Templeton  and  Webb  &  Jones,  for 
appellants.  C.  H.  Smith,  A.  L.  Beaty,  and 
v.  E.  Mclnnis,  for  appellee. 

BOOKHOUT,  J.  This  is  a  suit  Instituted 
on  the  27th  day  of  June,  1801,  In  the  district 
court  of  Grayson  county,  by  Boyer  &  Lucas, 
as  plaintiffs,  against  the  St.  Louis,  San  Fran- 
cisco &  Texas  Railway  Oimpany,  as  de- 
fendant; the  object  and  purpose  of  the  suit 
being  to  recover  damages  to  certain  property 
owned  by  plaintiffs,  situated  in  the  city  of 
Sherman,  and  abutting  on  Broughton  street, 
which  ran  immediately  between  said  property 
and  the  St  Louis,  San  Francisco  &  Texas 
Railway.  The  damages  sought  to  be  recov- 
ered were  laid  at  the  sum  of  $3,000,  and 
plaintiffs  charged  that  the  same  were  occa- 
sioned by  the  construction  and  operation  of 
said  railway  by  said  company  in  front  of  said 
property.  The  defendant  company  answered 
by  general  exception,  general  denial,  and  by 
special  plea,  wherein  it  alleged  that  it  had 
been  induced  to  construct  its  said  line  of  rail- 
way in  front  of  plaintiffs'  property  by  the 
promises,  agreements,  and  undertakings  of 
the  citizens  of  Sherman,  and  especiaUy  of 
certain  parties  named  in  said  plea,  and  who, 
it  charged,  had  agreed  and  undertaken  to 
save  It  harmless  from  all  suits  and  claims 
for  damages  occasioned  by  the  building, 
maintaining,  and  operating  of  said  road. 
These  parties  all  appeared  and  answered,  ad- 
mitting their  liability  for  any  Judgment  re- 
covered by  plaintiffs,  and  they  adopted  as 
their  own  the  answer  of  the  railway  com- 
pany. A  trial  was  had  before  a  Jury  Febru- 
ary 27.  1902,  which  resulted  In  a  verdict  and 

IT  3.  See  Eminent  Domain,  vol.  U,  Cant.  ZHa.  H 
173,  890,  8». 
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Judgment  toe  the  defendant  Plaintiffs  bave 
appealed. 

It  la  contended  that  the  conrt  erred  in 
OTermllng  plaintiffs'  exceptions  to  the  an- 
swer of  the  St  Lonls.  San  Francisco  &  Texas 
Railway  Company,  alleging  that  in  building 
Its  railroad  it  was  induced  to  do  so  by  the 
promises,  agreements,  and  undertakings  of 
the  citizens  of  Sherman,  and  especially  of 
A.  A.  Fielder  and  60  other  persons  and  busi- 
ness concerns  named  in  said  plea;  and  it  was 
charged  that  said  parties,  acting  for  them- 
selves and  for  the  general  good  and  benefit 
of  the  town,  agreed  and  undertoolc  that  they 
would  save  harmless  said  defendant  company 
from  all  suits  and  claims  for  damages  of  all 
persons  for  building,  maintaining,  and  oper- 
ating said  road,  wherefore  said  defendant 
prayed  that  said  persons  be  made  parties 
defendant  It  Is  insisted  that  the  plaintiffs' 
cause  of  action  arose  out  of  tort  while  the 
said  company's  cause  of  action  against  its 
codefendants  Is  based  upon  contract.  Upon 
the  filing  of  the  answer  of  the  railroad  com- 
pany, making  A.  A.  Fielder  and  others  par- 
ties defendant,  they  at  once  appeared  and 
filed  an  answer  admitting  their  liability  for 
any  Judgment  that  might  be  recovered  by 
plaintiffs  against  said  railway   company. 

The  general  doctrine  of  our  courts  is  that 
the  rights  of  all  parties  in  the  subject  of  liti- 
gation may  and  should  be  settled  In  one  suit 
within  the  limitation  that  parties  cannot  be 
so  introduced  as  to  prejudice  the  rights  of 
those  who  have  already  commenced  the  liti- 
gation. In  the  case  at  bar  there  was  no  con- 
tested issue  raised  between  the  railway  com- 
pany and  its  Indemniflers,  Fielder  and  others. 
These  parties  admitted  their  liability  for  any 
Judgment  that  might  be  rendered  against  the 
railway  company.  We  cannot  see,  in  view  of 
the  pleadings,  how  the  plaintiffs  can  be  heard 
to  complain  of  the  making  of  these  indemni- 
flers parties,  when,  by  so  doing,  none  of  the 
issues  are  changed,  and  it  does  not  appear 
that  any  delay  was  occasioned,  or  that  plain- 
tiffs' rights  are  prejudiced  thereby.  Sklpwltb 
V.  Hurt,  94  Tex.  322,  60  S.  W.  423;  Pope  v. 
Hays,  19  Tex.  875;  Johns  v.  Hardin,  81  Tex. 
186.  16  S.  W.  623;  Ft  Worth  v.  Allen  (Tex. 
Civ.  App.)  31  S.  W.  236;  Morris  v.  Davis 
(Tex.  Civ.  App.)  31  S.  W.  853;  14  Enc.  PI.  & 
Pr.  212;  Story,  Eq.  PL  J  644;  Slegel  v. 
Herbine  (Pa.)  23  Ati.  999,  16  L.  R.  A.  647. 

It  is  contended  that  the  court  erred  in 
overruling  the  plaintiffs'  motion  for  new 
trial,  based  on  the  insufficiency  of  the  evi- 
dence to  support  the  verdict.  It  la  urged 
that  the  weight  and  preponderance  of  the 
evidence  is  so  greatly  against  the  Judgment 
as  to  show  that  the  same  is  clearly  wrong, 
and  that  for  this  reason  the  Judgment  should 
be  reversed.  The  property  in  question  In  this 
ease  consists  of  a  storehouse  and  nine  resi- 
dences, all  of  which  are  situated  and  fronting 
on  the  west  side  of  Broughton  street,  in  the 
city  of  Sherman,  near  the  Intersection  of 
said  street  with  (College  street    The  store- 


house and  one  of  the  residences  are  situated 
on  the  north  side  of  College  street  The  oth- 
er eight  residences  are  situated  south  of  said 
street  Broughton  street  runs  practically 
north  and  south.  This  street  north  of  its  in- 
tersection with  College  street,  is  60  feet  wide, 
as  Is  also  College  street  Broughton  street 
Immediately  south  of  College  street  was  orig- 
inally 47.5  feet  wide.  From  this  point  south- 
ward this  street  became  gradually  narrower, 
nntli  opposite  the  south  side  of  appellants' 
lot  No.  11  it  was  only  16  or  17  feet  wide. 
This  street  was  practically  the  only  means 
of  Ingress  to  and  egress  from  plaintiffs' 
dwelling  houses,  which  fronted  east  on  the 
west  side  thereof.  The  St  Louis,  San  Fran- 
cisco &  Texas  Railway  was  constructed  and 
completed  into  Sherman  from  the  north  dur- 
ing the  early  part  of  the  year  1901,  and  the 
company  began  operating  trains  over  that 
road  during  the  month  of  March  of  that  year. 
By  some  arrangement  made  with  the  Hous- 
ton &  Texas  Central  Railroad  Company,  the 
Frisco  Company  uses  as  its  main  line  be- 
tween Denlson  and  Sherman  the  line  of  the 
said  Houston  &  Texas  Central  Railroad  Com- 
pany. It  constructed  a  track  crossing  Col- 
lege street  going  south,  about  where  this 
street  intersects  with  Broughton  street  It 
runs  on  the  west  side  of  the  Central  track 
until  it  intersects  therewith  at  a  point  817 
feet  south  of  the  center  of  College  street  at 
which  imint  there  is  a  switch  stand.  The 
track  of  the  Frisco  leading  from  College 
street  south  deflects  to  the  west  into  Brough- 
ton street,  and  the  dump  on  which  it  is  built 
occupies  a  portion  of  said  street  in  front  of 
plaintiffs'  property,  as  follows,  viz.:  In 
front  of  lot  6,  seven  feet;  in  front  of  lot  7, 
six  feet;  in  front  of  lot  8,  three  feet;  and  in 
front  of  lots  9  and  10,  one  foot  The  number 
of  trains  operated  daily  over  this  track  in 
front  of  appellants'  property  by  the  appellee 
company  is  estimated  by  different  witnesses 
at  from  16  to  24. 

There  is  a  sharp  conflict  In  the  evidence 
on  the  Issue  whether  the  property  of  plain- 
tiffs was  damaged  by  the  construction  of  the 
track  and  switches  by  the  appellee,  and  the 
operation  of  Its  trains  over  the  same.  This 
conflict  has  been  settled  by  the  Jury,  who  had 
the  witnesses  before  them,  heard  them  testi- 
fy, and  observed  theh:  manner  of  testifying, 
and  whose  duty  it  was  to  Judge  of  the  credi- 
bility and  weight  of  the  testimony.  There 
is  evidence  in  the  record  sufficient  to  Justify 
them  In  their  finding.  Such  being  the  con- 
dition of  the  record,  it  is  our  duty  to  sustain 
their  verdict 

The  court  instructed  the  Jury  that  in  de- 
termining the  amount  of  damages  sustained 
by  plaintiffs,  they  could  take  into  consider- 
ation the  use  to  which  the  property  had  been 
put  by  plaintiffs,  and  that  they  should  not 
consider  the  benefits  or  injuries  to  the  prop- 
erty which  plaintiffs  have  sustained  or  re- 
ceived in  common  with  the  community  gen- 
erally.   The  correct  measure  of  damages  was 
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submitted;  that  is,  the  difference  In  the  value 
of  the  property  with  the  railroad  track  and 
switches,  and  the  use  to  which  they  were 
put,  and  Its  value  without  the  same.  The 
charge  fairly  submitted  the  issues  on  this 
phase  of  the  case,  and  Is  not  subject  to  the 
criticisms  urged  in  the  20th,  2lBt,  22d,  and 
24th  assignments  of  error. 

There  was  no  error  in  refusing  special 
charge  No.  1  requested  by  appellants,  tlie  re- 
fusal of  which  Is  made  the  ground  of  the 
24th  assignment  of  error.  So  far  as  the  said 
charge  was  applicable,  it  was  embraced  in 
the  general  charge  of  the  court 

It  was  not  error  to  refuse  appellants'  spe- 
cial charge  defining  the  words  "community 
generally."  The  meaning  of  these  words 
could  not  have  been  misunderstood  by  the 
Jury. 

While  W.  H.  Lucas,  one'  of  the  plaintiffs, 
was  testifying  In  bis  own  behalf,  bis  counsel 
sought  to  prove  by  him  that  the  property  In 
controversy  had  been  depreciated  In  value  by 
the  building  and  operation  of  the  defendant 
company's  line  of  railway  in  close  proximity 
to  said  property,  and  "that  the  difference  be- 
tween the  cash  market  value  of  said  proper- 
ty before  the  building  and  operation  of  said 
line  of  railroad  and  Its  cash  market  value 
thereafter,  excluding  from  his  estimate  all 
such  injuries  and  benefits  as  were  common 
to  the  community  in  general  by  reason  of 
the  construction  of  said  road,  was  more  than 
?3,000."  The  testimony  embraced  In  the 
quotation  was  excluded  On  exception  by  de- 
fendant This  testimony  was  improper,  as 
calling  for  the  opinion  of  the  witness  upon  a 
mixed  question  of  law  and  fact  and  the 
court  did  not  err  In  excluding  the  same. 
Railway  v.  Hall,  78  Tex.  ICO,  14  S.  W.  2.59, 
9  L.  R.  A.  298,  22  Am.  St  Rep.  42. 

We  have  carefully  examined  the  assign- 
ments of  error  not  discussed,  and  are  of  the 
opinion  that  no  reversible  error  is  pointed 
out  in  any  of  them.  The  Judgment  is  affirm- 
ed. 


SUN   LIFE  INS.  CO.  OP  AMERICA  v. 

MURPF. 

(Court  of  Civil  Appeals  of  Texas.    March  12, 

1903.) 

APPEAL  FROM   JUSTICE    COURT-COMPLAINT— 
A.MENDMENT— NEW  CAUSE  OP  ACTION. 

1.  Where  plaintiff  sued  and  obtained  judg- 
ment in  the  justice's  court  for  special  salary, 
consisting  of  commiiisions,  it  was  error  to  per- 
mit him  to  file  an  amoudment  in  the  county 
court  claiming  an  additional  item  as  Runrnntied 
■alary,  as  such  was  a  new  cause  of  action. 

Appeal  from  Galveston  County  Court;  JntK 
W,  Campbell,  .Tudgc. 

Action  by  L.  A.  Mui-ff  against  the  Sun  Life 
Insurance  Company  of  America.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

f  1.  Sm  Ju«tice(  ol  til*  Peace,  vol.  31,  Cent.  Dig. 
I  S70l 


James  B.  &  Charles  J.  Stubbs,  for  appel- 
lant   Marsene  Johnson,  for  appellee. 

GARRETT,  C.  J.  L.  A.  Murff  brought 
this  suit  November  5,  1901,  in  a  Justice's 
court  against  the  Sun  Life  Insurance  Com- 
pany of  America,  upon  an  account  for  com- 
missions and  salary— 955  principal  and  $6.<X) 
interest.  The  defendant  pleaded  payment 
and  also.  In  reconvention,  a  Imlance  of 
$108.(J0  which  It  alleged  the  plaintiff  owed  it 
A  trial  In  the  justice's  court  resulted  in  a 
Judgment  In  favor  of  the  plaintiff  for  the 
amount  sued  for.  An  appeal  was  taken  to 
the  county  court  by  the  defendant.  In  the 
county  court  the  plaintiff,  with  leave  of  the 
court,  filed  an  amended  petition,  in  which  he 
alleged  that  he  had  been  employed  by  the 
defendant  as  assistant  superintendent  In  Gal- 
veston, Tex.,  by  a  contract  in  writing  by 
which  the  defendant  agreed  to  pay  plaintiff 
a  guaranty  salary  of  $15  a  week,  and  a  spe- 
cial salary  of  twice  the  net  increase  of  the 
collectible  weekly  debit  of  all  agents  work- 
ing under  the  plaintiff  as  assistant  superin- 
tendent, on  condition  that  the  net  Increase 
should  average  at  least  $1  a  week,  and  $,'2 
for  the  year;  that  said  contract  was  ^fect- 
Ive  from  its  date,  November  28,  1898,  until 
Dceeml'or  22,  1900,  and  plaintiff  performed  his 
duties  tliereunder,  and  defendant  paid  his  reg- 
ular guaranty  salary  of  $15  a  week  until  No- 
vember 28,  1900;  that  the  net  increase  for  tbe 
year  ending  November  28,  1899,  amounted  to 
the  sum  of  $54.04.  All  the  conditions  were 
alleged  to  have  been  met  and  It  was  alleged 
that  there  became  due  the  plaintiff  by  the 
defendant,  as  his  special  salary,  the  sum  of 
|55,  which  the  plaintiff  was  entitled  to  re- 
cover, with  legal  Interest.  Plaintiff  further 
alleged  that  on  December  22,  1900,  there  was 
due  him  by  the  defendant  his  guaranty  sal- 
ary for  the  two  weeks  next  preceding  that 
date;  that  the  defendant  had  paid  him  on 
account  thereof  $8.80,  and  withheld  from  him 
the  sum  of  $21.20,  which  It  had  failed  an<l 
refused  to  pay.  Judgment  was  asked  for 
the  sum  of  $55  and  Interest  as  special  salary 
due  the  plaintiff,  and  the  siun  of  $21.20  and 
interest  due  him  on  his  regular  salary.  The 
defendant  excepted  to  the  claim  for  $21. '3> 
ns  a  new  cause  of  action  set  up  for  the  first 
time  In  the  county  court,  pleaded  payment  of 
ail  amounts  accruing  under  the  contract,  and 
again  pleaded  in  reconvention  the  sum  of 
$108.(10  as  In  the  Justice's  court.  The  court 
overruled  the  exceptions,  and  the  case  w;'>- 
tried  to  a  Jury,  and  resulted  In  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  for  the 
full  amount  sued  for. 

The  plaintiff  testified  that  the  defendant 
still  owed  him  $54.04,  earned  by  him  durin; 
the  first  year  of  the  contract  as  special  sal- 
ary, and  the  sum  of  $21.20  withheld  out  of 
his  last  two  weeks'  guarantied  salary.  The 
defendant  put  In  evidence  108  receipts  of  the 
plaintiff  for  the  weekly  guaranty  salary  for 
each  week  of  bis  entire  period  of  employ- 
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ment  It  also  put  In  evidence  17  receiptB 
given  by  him  for  special  salary,  together 
"wltb  a  statement  of  his  account,  made  out 
In  accordance  with  the  terme  of  the  con- 
tract, which  showed  that  all  of  the  special 
salary  up  to  a  settlement  had  June  11,  1900, 
had  been  paid,  and  that  after  that  date  no 
special  salary  accrued,  according  to  the  terms 
of  the  contract;  but  in  March,  1001,  the 
plaintiff  having  claimed  that  the  defendant 
was  stlU  Indebted  to  him  for  special  salary, 
the  defendant  waived  the  terms  of  the  con- 
tract, which  required  a  stipulated  net  in- 
crease, and  paid  him  in  full  for  the  actual 
Increase,  according  to  whlcb  there  would  be 
a  balance  due  him  of  ^.08,  and  took  his  re- 
ceipt for  that  sum,  dated  March  23,  1001,  as 
for  salary  of  every  description,  and  in  full 
of  all  demands.  The  plaintiff  admitted  the 
receipt  of  all  the  amounts  shown  by  his  re- 
ceipts put  in  evidence,  except  the  receipts 
for  the  last  two  weeks  of  guaranty  salary, 
out  of  which  he  said  the  defendant  reserved 
$21.20  on  account  of  lapses  in  policies,  which 
Itlaiutiff  afterwards  discovered  to  be  error. 
Flaintifrs  amendment  claiming  the  $21.20 
was  filed  in  the  county  court  only  two  days 
before  the  case  was  called  for  trial,  and, 
when  the  trial  Judge  overruled  the  defend- 
ant's exceptions  to  the  item  as  a  new  cause 
of  action,  it  was  too  late  to  get  the  evidence 
of  the  defendant's  president  and  secretary, 
as  will  appear  from  a  bill  of  exception  show- 
ing the  refusal  of  the  Judge  to  continue  the 
case. 

We  are  of  the  opinion  that  the  Item  for 
^1.20  waii  a  new  cause  of  action,  to  which 
the  defendant's  exception  should  have  been 
sustained.  Aa  originally  brought  In  the  Jus- 
tice's court,  the  suit  was  for  $55  for  special 
salary,  as  fully  shown  by  the  pleading  filed 
In  the  county  court  The  |21.20  set  out  In 
the  amendment  as  guaranty  salary  was  en- 
tirely separate  and  distinct  in  Its  nature, 
and  not  an  extension  or  enlargement  of  the 
original  demand,  but  accrued  subsequently  to 
It.  It  win  be  unnecessary  to  consider  the 
assignment  of  error  upon  the  action  of  the 
court  In  refusing  the  continuance. 

A  written  receipt  given  for  money  may  be 
explained  or  contradicted  by  parol  evidence, 
but  the  plaintiff  did  not  deny  the  receipt  of 
any  of  the  sums  of  money  as  shown  by  bla 
receipts  put  in  evidence  by  the  defendant, 
except  as  to  the  two  last  given  for  the  guar- 
antied salary,  and  these  are  eliminated  from 
the  case  by  the  error  of  the  court  In  refus- 
ing to  strike  out  the  item  to  which  they  re- 
late. No  explanation  was  given  by  the  plain- 
tiff of  the  receipts  given  by  him  for  advan- 
ces In  special  salary  that  prevents  tbelr 
application  to  the  clear  statement  of  bis  ac- 
count furnished  by  the  defendant,  and  the 
correctness  of  which  Is  not  disputed.  It 
clearly  appears  from  all  the  evidence  In  the 
case,  according  lo  a  proper  construction  of 
the  contract,  that  the  plaintiff  has  been  at 
least  fully  paid  all  that  the  defendant  agreed 
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to  pay  him,  evei 
been  waived  by  : 
The  Judgment 
reversed,  and,  sli 
shows  ttiat  the 
recover  anything 
will  be  here  rend< 
and  rendered. 


ST.  LOUIS  SOUl   i 
TBXA 

(Court  of  Civil  A   | 


CARRIBRS— LIYB    f  ' 

—SPECIAL  CONTI  , 

IDENCB— HARKE'  : 

TBNCT— INSTRUC  I 

1.  Where  two  c«  i 
damages  to  a  shipi 
represented  by  the 
being  identical,  th( 
and  were  not  entit  •■ 
to  more  than  six  p<  ' 

2.  Where  the  con  I 
Jointly  sued  were  i 
emptory  challenges 
not  show  but  that  : 
liege  of  striking  s  i 
the  list,  or  that  an 
whom  it  desired  to  ■ 
roneons,  was  witho  i 

8.  Where  it  was 
carry  cattle  throui  I 
per  car,  with  privll 
cattle  at  two  desig  i 
when  the  cattle  w(  ' 
the  feeding  pens,  d(  ! 
tiff  would  ship  in  :  i 
trary  to  plaintiflTs 
tageous  to  him  tha  i 
defendant  would  c  i 
destination  in  88  h<  i 
ment  constituted  a  i 
a  sQtDcient  conside)  i 

4.  Where,  in  an  i 
shipped,  plaintiff  t ! 
market  value  of  c  i 
tie  were  sold,  an^ 
from  market  repor  i 
from  (n  official  pape ! 
the  cattle  were  sen : 
tify  as  to  the  mark  i 

5.  Where,  In  an  1 1 
while  en  route  to  m;  i 
the  amount  of  the  li 
reason  of  delay,  etc 
from  which  the  exi< 
therefor  could  be  an 
permitting  plaintiff  I 
sales  of  the  cattle 
was  not  prejudicial. 

6.  Where  two  coi, 
cattle  were  pleaded, 
thorlzed  a  recovery 
law  liability,  and  n« 
cial  charge  that  thii 
fei)dant  it  the  shipi: 
other  than  the  oral 
fused. 

Appeal  from  Dlsil 
ty;  Irby  Dunklin.  . 

Action  by  M.  M 
Louis  Southwester 
Texas  and  another, 
vor  of   plaintiff,   t 

*RehearlDC  dtnled  U 
f  4.  Sm  Bvldence,  t( 
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Southwestern    Hallway    Company    appeals. 
Affirmed. 

Bonner  &  Gilbert,  R:  L.  Lassiter,  and  T.  0. 
Wilkinson,  for  appellant  Matlock,  Miller  A 
Df cus,  for  appellee. 

SPEER,  X  M.  M.  Barnes  sned  tbe  St 
Louis  Southwestern  Railway  Company  and 
the  St  Louis  Southwestern  Railway  Compa- 
ny of  Texas  to  recover  damages  on  account 
of  flye  shipments  of  live  stock  to  National 
Stockyards,  III.,  from  Mount  Pleasant  Tex., 
and  Pittsburg,  Tez.  He  alleged  that  the 
shipments  consisted  of  10  car  loads  of  fat 
cattle,  each  Intended  for  market  and  that 
by  reason  of  overloading  the  trains  with 
dead  freight  delays,  rough  handling,  and  ex- 
tra feed,  en  route,  he  was  damaged  In  the 
sum  sued  for.  Our  conclusions  as  to  the 
facts  will  sufficiently  appear  in  connection 
with  oar  discussion  of  the  assignments  of 
error. 

Appellant's  first  assignment  of  error  com- 
plains that  the  court  erred  In  holding  that 
the  defendants  were  not  entitled  to  separate 
Jury  lists,  and  In  confining  them  Jointly  to 
six  peremptory  challenges.  The  assignment 
mnst  be  overruled,  because  the  two  railway 
'companies  were  jointly  sued,  and  were  mak- 
ing a  common  fight  against  plaintiff,  being 
represented  by  the  same  counsel,  and  their 
interests  were  In  no  respect  antagonistic  to 
each  other.  Tbey  constituted  but  one  party 
within  the  meaning  of  the  statute.  Jones  v. 
Ford,  60  Tex.  127;  Hargrave  v.  Vaughn,  82 
Tex.  347,  18  S.  W.  695;  Waggoner  v.  Dodson 
(Tex.  Sup.)  eO  S.  W.  993.  If  the  ruling  was 
technically  erroneous,  no  Injury  was  shown 
to  the  cause  of  appellant;  for  aught  that  ap- 
pears of  record,  It  may  have  exercised  Its 
privilege  of  striking  six  of  the  Jurors  per- 
emptorily from  the  list  At  any  rate.  It  does 
not  appear  that  the  name  of  any  Juror  re- 
mained upon  the  list  whom  It  desired  to 
challenge.  Snow  v.  Starr,  75  Tex.  414,  12  S. 
W.  673;  H.  &  T.  O.  Ry.  Co.  v.  Terrell,  68 
Tex.  650.  7  8.  W.  670;  Kelley-Goodfellow 
Shoe  Company  v.  Liberty  Ins.  Co.  (Tex.  OIv. 
App.)  28  S.  W.  1027;  Wolf  v.  Ferryman.  82 
Tex.  112,  17  S.  W.  772. 

Under  the  second,  third,  fourth,  and  fifth 
assignments  the  appellant  submits  the  fol- 
lowing proposition,  which  sufficiently  indi- 
cates the  matters  complained  of:  "The  nn- 
dtspnted  evidence  showing  that  a  contract 
had  been  made  between  plaintifF  and  defend- 
ant for  the  transportation  by  defendant'  of 
plaintiff's  cattle  from  Henrietta,  Texas,  to 
Bast  St  IjOuIs,  111.,  with  the  privilege  on 
the  part  of  plaintiff  of  fattening  said  cattle 
en  route  at  Pittsburg  and  Mt.  Pleasant,  Tex- 
as; that  the  consideration  to  be  paid  for 
such  through  shipment  was  $96.90  per  car, 
of  which  sum  $30.00  were  paid  upon  the  ar- 
rival of  said  cattle  at  said  feeding  stations, 
and  the  balance  upon  the  arrival  of  said  cat- 
tle at  East  St  Louis,  after  being  fattened 


at  said  points— It  is  submitted  that  an  agree- 
ment between  plaintiff  and  defendant  made 
several  weeks  after  said  contract  of  ship- 
ment was  entered  into,  and  when  said  cattle 
were  on  the  point  of  being  shipped  from  said 
feeding  stations  to  market  under  said  con- 
tract to  the  effect  uid  without  any  other 
stipulation  than,  that  if  plaintiff  would  ship 
said  cattle  in  ten  car  load  lots*  tbat  the 
defendant  would  carry  them  through  to  des- 
tination in  thirty-three  hours,  which  was  al- 
leged and  proved  by  plaintiff  to  be  a  reason- 
able time,  did  not  constitute  a  new  and  dis- 
tinct contract  or  any  contract  at  all,  and 
would  not  support  an  action." 

The  oral  contract  with  appellant's  general 
live  stock  agent  was  pleaded,  and  a  recovery 
sought  Iherenpon  by  the  appellee.  The  evi- 
dence shows  that  a  contract  had  been  made 
between  appellee  and  appellant  for  the  trans- 
portation of  the  cattle  from  Henrietta,  Tex., 
to  East  St  I.K)uls,  IlL,  with  the  privll^e  of 
fattening  said  cattle  en  route  at  Pittsburg 
and  Mount  Pleasant  Tex.;  that  the  consid- 
eration to  be  paid  was  $96.90  per  car,  ot 
which  sum  $30  were  paid  upon  the  arrival  of 
said  cattle  at  said  feeding  stations,  and  the 
balance  upon  the  arrival  of  said  cattle  at 
their  final  destination,  as  stated  in  the  fore- 
going proposition.  The  testimony  further 
shows  that  after  said  cattle  were  fattened 
and  appellee  was  ready  to  ship  them  to  mar- 
ket he  wired  the  company's  chief  dispatcher 
for  cars  in  which  to  make  his  shipment  in 
lots  of  five  cars  each.  That  it  was  the  pnr^ 
pose  and  intention  of  appdlee  to  ship  his 
cattle  from  the  feeding  pens  to  market  in 
lots  of  6  cars  each,  and  that  the  appellant's 
general  live  stock  agent  who  had  authority 
to  act  in  such  matters,  agreed  orally  with 
appellee  that,  if  he  would  make  his  ship- 
ments ta  trsina  of  10  car  loads  each  rather 
than  5,  the  company  would  transport  them 
to  said  market  in  S3  hours.  The  shipment 
of  cattle  in  five  car  lots  would  have  be«i 
more  advantageous  to  appellee  than  a  ship- 
ment In  10  car  lots,  and  he  made  the  ship- 
ment In  the  larger  lots  upon  the  promise  of 
appellant's  said  agent  to  get  the  cattle  to 
market  In  the  time  specified.  The  evidence 
shows  that  it  was  not  contemplated  by  the 
parties  tbat  the  oral  contract  was  to  be  ab- 
rogated or  superseded  by  any  written  con- 
tract whatever.  Thirty-three  hours  was 
shown  to  be  a  reasonable  time  wlthta  which 
to  ship  from  the  pens  In  Texas  to  the  market 
in  Illinois.  As  testified  by  appellee,  the  onlj 
change  made  In  the  original  contract  was 
tbat  providing  for  shipments  in  lots  of  10 
car  loads,  and  an  agreement  upon  the  part 
of  the  company  to  transport  the  cattle  In  33 
hourp. 

We  are  of  opinion  that  these  asstgnments 
should  be  overruled.  That  appellee  had  the 
right  under  the  original  contract  to  ship  his 
cattle  in  lots  of  6  cars  seems  not  to  be  ques- 
tioned. If  so,  then  his  agreement  to  ship  Id 
greater  quantities,  the  effect  of  which  was 
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to  hl8  detriment,  was  a  sufficient  considera- 
tion (or  appellant* a  new  undertaking.  Again, 
appellant  undoubtedly  considered  tliat  ship- 
ments In  train  lots  of  10  cars  would  be  to 
Its  ndvantage.  We  tbink  the  facts  show  a 
complete  contract  based  upon  a  sufficient 
consideration  between  the  parties.  Pullman 
Palace  Oar  Co.  7.  Booth  (Tex.  CIt.  App.)  28 
8.  W.  721;  L  &  O.  N.  Ry.  Co.  v.  Hltchle  (Tex. 
CiT.  App.)  2e  B.  W.  846;  Baker  t.  E.  C.  S. 
J.  &  0.  B.  R.  Co.  (Mo.  Sup.)  3  S.  W.  486. 

The  next  assignment  attacks  the  ruUng  of 
the  court  In  permitting  the  appellee  to  testi- 
fy to  the  prices  his  cattle  brought  in  Bast 
St  Lotds.  If  the  witness'  knowledge  of  the 
market  and  prices  brought  by  his  cattle  was 
derived  wholly  from  his  accounts  of  sales 
rendered  him  by  his  commission  merchants, 
the  same  would  be  hearsay  and  Inadmissible. 

0.  O.  &  S.  F.  Ry.  Co.  t.  Proet  (Tex.  Oly. 
App.)  34  a  W.  167;  O.  C.  &  &  F.  Ry.  Oo.  t. 
Baugb  (Tex.  OIt.  App.)  42  S.  W.  246.  But 
where,  as  in  this  case,  the  witness  shows 
himself  familiar  with  the  market,  he  will  be 
permitted  to  testify.  The  witness  knew  the 
market  values  of  cattle  upon  the  days  his 
cattle  were  sold.  He  acquired  this  knowl- 
edge by  reading  the  St  Louis  Live  Stock 
Reporter,  the  official  organ  of  the  stockyards, 
and  the  market  reports  in  the  daily  papers. 
This  was  sufficient  information.  T.  &  P.  Ry. 
Co.  V.  Fambrough  (Tex.  Civ.  App.)  55  S.  W. 
188;  M.,  K.  &  T.  Ry.  Co.  v.  Woods  (Tex.  Olv. 
App.)  31  S.  W.  237;  Mo.  Pac.  Ry,  Co.  v.  Pa- 
gan, 72  Tex.  130,  9  S.  W.  749,  2  L.  R.  A  75, 
13  Am.  St  Rep.  776;  G.  C.  &  S.  P.  Ry.  Ca 
T.  Patterson  (Tex.  Civ.  App.)  24  8.  W.  349; 

1.  &  G.  N.  Ry.  Co.  V.  Dlmmitt  (3ounty  Pas- 
ture Company  (Tex.  Civ.  App.)  23  8.  W.  764. 
But  if  It  was  error  to  permit  appellee  to  tes- 
tify from  the  account  sales  what  his  cattle 
sold  for,  it  is  not  pointed  out  how  the  same 
could  in  any  way  have  prejudiced  the  cause 
of  appellant  The  testimony  of  the  witnesses 
as  to  the  markets  was  clearly  admissible, 
and  the  testimony  of  himself  and  other  wit- 
nesses established  the  loss  in  flesh  of  the  cat- 
tle by  reason  of  the  delay,  etc.,  at  20  to  60 
j>ounds  per  head.  Ttils,  multiplied  by  the 
market  value,  would  give  the  amount  of  ap- 
pellee's loss  for  this  Item.  Whether  the  cat- 
tle actually  sold  for  the  market  value,  or 
brought  more  or  less,  cannot  affect  appel- 
lant's liability;  it  can  be  charged  with  such 
market  values  only.  It  Is  not  sought  to  re- 
cover for  the  loss  of  any  particular  market 

The  7th,  8th,  and  0th  assignments,  com- 
plaining of  the  introduction  of  evidence,  are 
overruled.  Under  the  pleadings  the  testimo- 
ny was  admissible. 

Assignments  10, 11,  12,  13, 14,  and  15  must 
all  be  overruled.  Each,  with  the  exception 
of  the  14th,  which  summarily  directs  a  ver- 
dict for  appellant  complains  of  the  refusal 
of  the  trial  court  to  give  a  special  charge 
which  either  expressly  or  In  effect  directs  the 
Jury  to  return  a  verdict  for  appellant  If  the 
shipments  were  made  under  any  other  con- 


tract than  the  oral  one.  Tbe  appellant  if  he 
established  negligence,  was  entitled  to  re- 
cover, no  matter  what  contract  controlled  tbe 
shipments.  They  were  all  pleaded  by  one  or 
the  other  of  the  parties.  Further,  it  appears 
that  the  facta  were  so  pleaded  as  to  author- 
ize a  recovery  upon  the  common-law  liability 
of  appellant.  M.,  K.  &  T.  Ry.  Co.  v.  Webb 
(Tex.  Civ.  App.)  49  8.  W.  626. 

We  think  the  evidence  amply  supports  the 
verdict  and  Judgment  and  that  the  trial 
court  did  not  err  in  refusing  a  new  trial  bas- 
ed upon  such  objection.  We  find  no  error, 
and  the' Judgment  la  affirmed. 


SHARP  ▼.  DAMON  MOUND  OIL  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  0, 

1903.) 

CORFORATIONS-VSmTB  OF  ACTIONS-REPSB- 
8BNTATIVH   CAPACITY   OF  PRESIDBNT. 

1.  The  president  of  a  corporation,  who  had 
no  office  other  than  in  the  county  of  his  resi- 
dence, and  who  performed  all  his  official  acts 
there,  was  its  representative  in  such  county, 
within  the  meanhig  of  Rev.  St  1895,  art.  1194, 
S  23,  providing  that  a  suit  against  a  private  cot^ 
poratlon  may  be  commenced  in  any  county  in 
which  it  has  an  agency  or  representative. 

2.  His  representative  capacity  was  not  affect- 
ed by  the  fact  that  he  was  called  on  to  perform 
very  few  official  acts. 

3.  Nor  was  it  affected  by  a  private  under- 
standing had  with  the  other  members  of  the 
corporation  that  the  other  officers  were  to  do 
all  the  work,  he  having  been  held  out  by  its 
prospectus  and  stationery  as  its  president 

Appeal  from  District  Court,  Jefferson 
County;  J.  D.  Martin,  Judge. 

Action  by  W.  B.  Sharp  against  the  Damon 
Mound  Oil  Company.  From  a  Judgment  sus- 
taining defendant's  plea  of  privilege,  and  dis- 
missing the  suit  plaintiff  appeals.  Re- 
versed. 

L.  A,  Carlton,  for  appellant  L.  J.  Wilson. 
D.  W.  Glasscock,  and  F.  J.  &  R.  a  Duff,  for 
appellee. 

PLE2A8ANTS,  3.  This  to  a  suit  upon  a 
contract  for  boring  a  w^  In  Brazoria  coun- 
ty. The  contract  was  verbal,  and  was  made 
with  appellant  in  Jefferson  county,  by  D. 
R.  Beatty,  president  of  tbe  appellee  com- 
pany. Beatty  lived  In  Jefferson  county  on 
December  13,  1901,  and  had  resided  there 
since  January,  1901.  This  suit  was  flled  In 
the  district  court  of  Jefferson  county  on  De- 
cember 13,  1901.  Beatty  is  interested  in  sev- 
eral oil  couqpanies  oi)eratlng  In  Jefferson 
county,  and  has  an  office  In  the  city  of  Beau- 
mont The  Damon  Mound  Oil  Company  was 
chartered  on  the  4th  of  May,  1901.  Tbe 
charter  authorizes  the  company  to  do  busi- 
ness in  Brazoria,  Jefferson,  and  a  number  of 
other  counties  In  Texas,  bat  fixes  the  prin- 
cipal office  of  tbe  company  at  Alvln,  in  Bra- 
zoria county.  Beatty  to  named  in  the  char- 
ter as  one  of  the  directors  of  the  company, 
and  his  place  of  residence  Is  stated  to  be  at 
Beaumont  Jefferson  county.     Upoa  tbe  or- 
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ganlzatlan  of  the  company  he  waa  choaen  aa 
its  president,  and  had  contlnnooaly  held  that 
office  up  to  the  trial  of  thia  case  in  the  court 
below.  He  accepted  the  office,  however,  with 
the  underatandlng  that  he  would  not  be  re- 
quired to  do  the  work  incident  thereto.  In 
the  prospectus  issued  by  the  company,  and  up- 
on all  of  the  stationery  used  by  it  since  its 
organization,  Beatty  is  designated  aa  presi- 
dent, and  bis  place  of  residence  stated  to  be 
in  Jefferson  county.  The  other  officers  of 
the  company  lived  in  Brazoria  county.  No 
office  was  provided  by  the  company  for  the 
use  of  Beatty  in  Jefferson  county,  and  he 
was  never,  by  any  formal  resolution  of  the 
board  of  directors,  authorized  to  perform  any 
official  acts  In  that  county.  No  business  of 
any  importance  wag  ever  done  by  the  com- 
pany, except  the  making  of  the  contract  with 
appellant,  and  the  boring  of  the  well  there- 
by contracted  for  in  Braxorla  county.  It  la 
not  shown  that  the  company  had  any  offices 
or  place  of  business  for  their  officers  in  Bra- 
soria  county.  The  appellant  conferred  with 
Beatty  in  Beaumont  at  various  times  relative 
to  the  work  of  boring  the  well,  and  reported 
to  and  discussed  with  him  the  progress  being 
made  in  such  undertaking.  The  payments 
made  appellant  on  his  contract  were  made  by 
Beatty  at  Beaumont  by  draft  on  the  com- 
pany, which  was  paid  at  Alvin.  The  defend- 
ant in  the  court  below  filed  a  plea  of  privilege 
to  be  sued  in  the  county  of  its  domicile. 
Upon  the  facts  before  found,  the  trial  Judge 
concluded,  as  a  matter  of  law,  "that  while 
Beatty  was  in  fact  the  president  of  the  cor- 
poration, and  resided  in  Jefferson  county,  he 
was  not,  within  the  meaning  of  the  statute, 
the  r^resentatlve  of  the  company  for  the 
purpose  of  transacting  business  for  the  com- 
pany In  that  county";  and  the  plea  of  priv- 
ilege was  sustained,  and  plalntUTa  suit  dl*> 
missed. 

Section  23,  art  1104,  of  the  Revised  Stn^ 
utes  of  1895,  ia  as  follows:  "Suits  against 
any  private  corporation,  association  or  Joint 
stock  company  may  be  commenced  in  any 
county  In  which  the  cause  of  action  or  any 
part  thereof  arose  or  in  which  such  corpo- 
ration, association  or  company  haa  an  agency 
or  representative,  or  in  which  its  principal 
office  is  situated."  We  think  It  clear  that 
the  president  of  a  corporation,  having  the 
powers  and  authority  usually  Incident  to  that 
office,  is  a  representative  of  the  corporation, 
in  the  sense  in  which  that  term  is  used  in 
this  statute.  Such  president  might  reside  in 
one  county,  and  have  hia  office  and  perform 
bis  duties  as  preaident  in  another,  and  in 
such  case  bis  residence  would  not  fix  the 
venue  of  suits  againat  the  corporation;  but 
when,  as  in  this  case,  the  president  of  a  cor^ 
poratlon  has  no  office  other  than  in  the  coun- 
ty of  his  residence,  and  all  of  the  official 
acts  done  by  him  are  shown  to  have  been 
performed  in  that  county,  he  is  the  repre- 
sentative of  the  corporation  in  said  county, 
and  auits  against  the  corporation  may  be 


brought  there.  The  facts  show  tbat  very 
little  buaineaa  of  any  kind  was  done  by  the 
defendant  company,  and  Ita  president  was 
called  upon  to  perform  \&cj  few  official  acts; 
but  this  could  not  affect  his  official  char- 
acter aa  the  executive  head— the  highest  rep- 
resentative—of the  company.  Nor  is  his  rep- 
resentative character  at  all  affected  by  the 
private  understanding  had  with  the  other 
membera  of  the  company  that  the  other  offi- 
cers of  the  company  were  to  do  the  work  for 
the  company.  He  was  in  fact  the  ^«8ldent 
of  the  couHtany,  with  all  of  the  powers  per- 
taining to  said  office,  and  all  persons  deal- 
ing with  the  company  were  so  informed  by 
the  published  prospectus,  as  well  as  by  the 
indorsemoits  upon  all  of  the  stationery  used 
by  the  company;  and,  notwithstanding  the 
agreement  that  the  other  officers  should  do 
the  work,  he  in*  fact  did  perftom  hIa  duties 
as  president,  and  performed  them  in  Jeffer- 
son county.  G.,  B.  &  K.  C.  Ry.  Co.  ▼.  T.  & 
N.  O.  Hy.  Ca  (Tex.  Civ.  App.)  64  8.  W.  692. 
We  are  of  opinion  the  plea  of  privilege  is 
not  sustained  by  the  evidence,  and  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  the  cauae  remanded,  with  Instructions 
to  the  lower  court  to  overrule  said  plea,  and 
It  is  ao  ordered.    Reversed  and  remanded. 


TEXAS  ft.  P.  RT.  CO.  v.  WEBB.» 

(Court  of  Civil  Appeals  of  Texaa.     Feb.  28, 
1903.) 

SBRVANTS— INJURIES— FE:L.L0W  8ERTANTS- 
LIABILITY  OF  RAILROAD  COMPANY. 

1.  A  push  car,  8  or  10  feet  long  and  3  or  4 
feet  high,  used  for  transporting  rock  down  an 
inclined  track  to  a  rock  crusher,  is  a  car.  with- 
in the  meaning  of  Rev.  St.  art.  45G0f,  providing 
that  every  corporation  operating  a  railroad  in 
this  state  shall  be  liable  for  all  damages  tnu- 
tained  by  any  servant,  while  engaged  in  operat- 
iug  its  cars,  locomotives,  or  trains,  by  reason 
of  the  negligence  of  any  other  servant,  and  the 
fact  that  such  servants  are  fellow  servants  shall 
not  impair  such  liability. 

2.  Plaintiff  was  engaged  in  operating  the  car, 
within  the  meaning  of  the  statute,  where  he 
and  another  employ^  loaded  it  with  rock,  start- 
ed it  and  mounted  it  when  loaded,  and,  by  tb« 
nse  of  brakes,  regulated  its  speed  down  the 
track  to  the  cmaber,  and,  after  unloading  it. 
pushed  it  back,  aa  the  statute  ia  remedial,  and 
should  be  liberally  construed,  in  accordance 
with  Rev.  St.  FiniQ  Title,  {  3,  providing  "that 
the  rnle  of  the  common  law  that  atatates  in 
derogation  thereof  shall  be  strictly  constme-t 
shall  have  no  application  to  the  Revised  Stat- 
utes, but  the  said  statutes  shall  constitute  the 
law  of  thia  state  respecting  the  subjects  to 
which  they  relate,  and  the  provisions  thereof 
shall  be  their  objects  and  to  promote  justice^" 

Appeal  from  District  Conit,  ESaatland 
County;  N.  R.  Llndsey,  Judge. 

Action  by  C.  P.  Webb  against  the  Texas  * 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AlBrmed. 

J.  M.  Wagstaff,  for  appellant.  Ben  U. 
Terrell,  for  appellee. 

•Rebeartng  denied  March  28,  UOt,  aod  writ  of  er- 
ror denied  by  supreme  court. 
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CONNBR,  C.  3.  This  Is  an  appeal  from  a 
judgment  of  ^,000  in  appellee's  favpr  for 
personal  Injuries.  Tbe  following  facts  are 
substantially  alleged  and  proved  by  the  un- 
contradicted testimony:  Appellee  was  in- 
jured by  the  act  of  a  fellow  servant  by  tbe 
name  of  Oreatbouse,  wbile  in  appellant's 
service,  under  tbe  following  circumstances: 
Appellant  was  operating  a  rock  quarry  at 
'Which  laborers  were  at  work  quarrying  and 
breaking  rock  in  convenient  sizes  prepara- 
tory to  loading  tbe  broken  pieces  upon  a 
push  car  8  or  10  feet  long  and  S  or  4  feet 
bigb,  upon  which,  when  loaded,  the  rock 
was  transported  down  an  inclined  switcb 
track  of  tbe  usual  kind  to  a  rock  crusher, 
used  to  crush  rock  with  which  to  ballast  ap- 
pellant's main  line.  Appellee  and  Great- 
house  had  nothing  to  do  with  quarrying  and 
breaking  tbe  rock.  It  was  their  duty  from 
opposite  sides  of  tbe  car  to  pick  up  the  quar- 
ried and  broken  rock,  and  load  the  same 
upon  the  push  car,  wUch  bad  a  loading 
capacity  of  about  2,800  pounds,  after  which 
appellee  and  Oreatbouse  were  required,  in 
tbe  performance  of  their  duty,  to  start  and 
mount  the  car,  and  so  use  tbe  brakes  with 
which  it  was  provided  as  to  restrain  tbe 
downward  momentum  within  safe  limits, 
and  upon  arrival  at  tbe  crusher  to  unload 
and  push  tbe  car  back  up  tbe  incline  to  tbe 
loading  place,  where  they  would  proceed  as 
before.  Appellee  was  injured  while  loading 
by  the  negligent  act  of  Oreatbouse  in  cast- 
ing upon  the  car,  and  over  onto  appellee's 
foot,  a  sharp-pointed  rock.  It  was  alleged 
that  such  act  was  negligent,  and  inasmuch  as 
no  complaint  is  made  of  tbe  manner  in 
-which  this  issue  of  negligence  was  submit- 
ted to  the  Jury,  or  of  tbe  amount  of  tbe  ver- 
dict, we  need  not  notice  such  features  of 
tbe  case  further.  Appellee  alleged  that 
Greathouse  was  an  incompetent  workman, 
of  a  low  order  of  intelligence,  of  which  ap- 
pellee was  without  luiowledge,  but  of  which 
appellant  bad  notice,  or  by  the  exercise  of 
reasonable  prudence  might  liave  known,  and 
that  appellant  was  guilty  of  negligence  in  re- 
spect to  his  employment,  and  also  alleged 
that  appellee  and  Oreatbouse  at  tbe  time  of 
tbe  injury  were  engaged  in  the  work  of  op- 
erating tbe  car,  within  tbe  meaning  of  Rev. 
St.  art  4560f .  Both  of  these  grounds  of  re- 
covery were  submitted  to  tbe  Jury,  which  re- 
turned a  general  verdict  for  appellee. 

Beginning  with  the  assignments  of  error 
In  reverse  order,  we  have  first  to  determine 
whether  tbe  push  car,  as  above  described,  is 
a  "car,"  within  tbe  meaning  of  the  above 
article  of  tbe  statute,  and,  if  so,  whether, 
within  its  purview,  appellee  at  tbe  time  of 
bis  injury  was  engaged  In  "operating"  it 
In  reaching  tbe  conclusion  ttiat  it  was  a  car, 
we  have  bad  no  difficulty.  Says  Mr.  Blliott 
in  his  work  on  Railroads,  vol.  8,  |  1354: 
"The  term  'cars,'  when  employed  la  an  em- 
ployer's liability  act  may  be  taken  to  mean 
any  kind  of  a  vehicle,  other  than  a  locomo- 


tive  or  tender,  used  by  a  railroad  company 
for  tbe  transportation  of  passengers,  em- 
ployes, or  property  upon  and  along  its  tracks. 
Tbe  term  is  not  confined  to  coaches  nor  to 
freight  cars,  but  to  embrace  all  kinds  of 
cars.  A  hand  car  is  a  car,  within  the  mean- 
ing of  tbe  statute."  This  statement  wblch 
we  approve,  is  supported  by  Perez  v.  San 
Antonio  &  A.  P.  Ry.  Co.,  67  S.  W.  137,  by 
our  court  of  Civil  Appeals  for  tbe  Fourtb 
District  and  Benson  v.  Ry.  Co.  (Minn.)  77 
N.  W.  798,  74  Am.  St  Rep.  444,  and  Ry.  Co. 
V.  Crocker,  85  Ala.  412,  11  South.  262.  Our 
statute  which  we  hereinafter  quote  is  not 
limited  to  cars  of  any  particular  descrip- 
tion or  capacity,  or  to  those  used  in  any  par- 
ticular kind  of  transportation,  or  moved  by 
any  particular  kind  of  force.  Tbe  push  car 
under  consideration  was  used  solely  in  tbe 
transportation  of  freight  or  material  for  use 
by  appellant  snd  is  designated  by  all  the 
witnesses  as  a  car.  We  hence  overrule  ap- 
pellant's contention  in  this  particular. 

But  was  appellee  at  tbe  time  of  bis  injury 
engaged  in  the  work  of  operating  said  push 
car?  This  is  tbe  difficult  question  in  the 
case.  For,  if  this  question  be  answered  in 
tbe  affirmative,  then  appellee  is,  perforce  of 
tbe  statute,  entitled  to  recover,  regardless  of 
tbe  fact  that  be  was  Injured  by  the  negli- 
gence of  a  fellow  servant,  for  which  tbe  mas- 
ter is  generally  not  liable,  and  irrespective, 
also,  of  tbe  Issue  of  appellant's  negligence,  if 
any,  in  the  employment  of  Oreatbouse.  If 
otherwise,  then  the  court  was  in  error,  as  as- 
signed, in  submitting  the  issue  of  whether 
appellee  was  operating  a  car  as  alleged.  The 
statute  involved  is  as  follows:  "Every  per- 
son, receiver,  or  corporation  operating  a  rail- 
road or  street  railway  the  line  of  which  shall 
be  situated  in  whole  or  in  part  in  this  state, 
shall  be  liable  for  all  damages  sustained  by 
any  servant  or  employee  tliereof  while  en- 
gaged in  the  work  of  operating  the  cars,  loco- 
motives or  trains  of  such  person,  receiver  or 
corporation,  by  reason  of  the  negligence  of 
any  other  servant  or  employee  of  such  per- 
son, receiver  or  corporation,  and  tbe  fact  that 
Buch  servants  or  employees  were  fellow  serv- 
ants with  each  other  shall  not  impair  or  de- 
stroy such  liability."  Rev.  St  art  4660f. 
We  have  been  unable  to  find  any  authority 
applicable  to  the  precise  facts  now  before 
us.  In  the  case  of  Long  v.  C,  R.  I.  &  T.  By. 
Co.  (Tex.  Sup.)  67  S.  W.  803,  a  different  ar- 
ticle of  tbe  statute  was  construed;  and  an 
examination  of  the  record  in  that  case  tends 
to  show  affirmatively  that  the  Supreme  Court 
was  not  called  upon  to  decide  whether  in 
that  case  Long  was  at  the  time  of  bis  injury 
engaged  in  the  work  of  operating  the  band 
car  tliat  injured  him  while  be  was  carrying 
tools  to  tbe  section  bouse.  The  trial  court 
found  as  a  fact  that  he  was  not  snd  tUs 
finding  was  adopted  by  us,  as  supported  by 
the  evidence.  In  Lawrence  v.  Ibe  Texas 
Central  Ry.  Co.,  61  S.  W.  842,  we  decided 
tliat  one  whose  employment  was  that  of  a 
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section  band,  while  engaged  in  unloading 
croas-tleB  from  a  standing  freight  car  on  a 
side  track,  was  not  operating  such  car,  within 
the  meaning  of  the  above  article.  Bnt  there 
the  movement  or  operation  of  the  freight  car 
was  In  no  sense  necessary  or  incidental  to  the 
section  hand's  duty,  or  the  work  In  which  he 
was  engaged.  The  contrary  is  true  In  the 
case  now  before  us.  The  switch  track  and 
car  were  constructed  with  the  very  object  In 
view  which  found  its  fulfillment  in  the  sev- 
eral acts  above  detailed,  constituting  the  du- 
ties of  appellee  and  his  co-servant.  Great- 
house.  The  constantly  recurring  duty  of 
loading  the  car  had  direct  and  necessary  con- 
nection with  running  it  to  and  from  the  rock 
crusher,  and  both  constituted  Integral  parts 
of  appellee's  employment  Appellant's  con- 
tention is  to  the  effect  that  the  car  was  be- 
ing operated  only  when  in  motion.  Bat  it 
seems  to  us  that  this  view  it  too  restrictive. 
The  term  "operation,"  as  used  in  the  statute 
under  consideration,  evidently  comprehends 
something  more  than  the  mere  running  of 
cars,  locomotives,  and  trains  of  a  railway 
company.  In  the  statute  Itself  •  the  same 
term  is  used  to  designate  those  persons  who 
■hall  be  liable  for  injuries  inflicted  through 
negligence,  and  those  who  may  be  so  injur- 
ed, and  in  whose  interest  and  for  whose  ben- 
efit the  statute  was  enacted.  The  duties  of 
the  two  classes  thus  designated  are  entirely 
dissimilar,  and  it  hence  seems  to  follow  that 
the  term  under  consideration  was  used  and 
should  be  construed  as'  generic  in  sense.  We 
find  the  following  among  other  definitions  in 
the  OfSce  Standard  Dictionary:  "Operate. 
•  •  •  (2)  To  effect  any  result;  exert  agen- 
cy; act  (S)  To  bring  about  a  specified  re- 
sult; (4)  To  produce  the  proper  or  Intended 
effect"  "Operation.  The  act  or  process  of 
operating.  (2)  A  mode  of  action.  (3)  A  sin- 
gle specific  act  or  transaction.  (4)  A  course 
or  series  of  acts  to  effect  a  certain  purpose." 
The  Supreme  Court  of  Iowa,  In  the  case  of 
Deppe  V.  O.,  R.  I.  &  T.  By.  Co.,  36  Iowa,  82, 
In  construing  their  statute,  that  "every  rail- 
road company  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employees 
of  the  company,  in  consequence  of  any  neg- 
lect of  the  agents,  or  by  any  mismanagement 
of  the  engineer  or  other  employee  of  the  cor^ 
poration  to  any  person  sustaining  such  dam- 
age," held  that,  while  the  statute  should  be 
limited  to  employes  engaged  in  the  hazardous 
business  of  operating  the  road,  it  would  nev- 
ertheless Include  an  employ^  engaged  in  con- 
nection with  a  dirt  train,  and  who  was  injur- 
ed, while  loading  a  car,  by  the  falling  of  an 
impending  bank.  Error  was  assigned  In  that 
case  to  the  action  of  the  trial  court  In  refus- 
ing to  Instruct  the  Jury  that  the  plaintiff, 
"in  view  of  his  employment  [shoveling  dirt 
at  a  bank]  at  the  time  of  his  injury,  was  not 
within  the  purpose  and  meaning  of  the  act, 
and  hence  they  should  find  for  defendant" 
In  disposing  of  the  question  the  Supreme 
Court  say:  "*    •   •    The  court  ruled  correct- 


ly in  refusing  the  instruction  asked,  and  this 
because  the  employment  of  the  plaintiff  was 
connected  with  the  operation  of  a  railway 
train.  It  is  true,  he  was  not  injured  while  or 
by  operating  a  train;  bnt  neither  the  act  It- 
self, nor  the  constitutional  limitation,  re- 
qulrea  us  to  put  this  very  narrow  construc- 
tion upon  it  The  plaintiff  was  employed  for 
the  discharge  of  a  duty  which  exi>osed  him 
to  the  perils  and  hazards  of  the  business  of 
railroads,  and,  although  the  injnrles  did  not 
arise  from  such  hazards,  they  cannot  be  sep- 
arated from  the  employment  If  the  plain- 
tlff  Iiad  been  employed  exclusively  for  shov- 
eling or  loading  the  dirt,  he  could  not  recov- 
er, although  he  might  have  rode  to  and  from 
his  work  on  the  cars.  The  ground  we  rest 
our  affirmance  upon  ia  that  where  the  em- 
plo2rment  Is  entire,  and  a  part  of  the  continn- 
ous  services  relates  to  the  perilous  business 
of  railroading,  it  brings  the  case  within  iHe 
statute  and  Its  constitutional  limit"  In  a 
much  later  case— the  case  of  Akeson  v.  C, 
B.  &  Q.  By.  Co.,  7S  N.  W.  676— the  same 
court  referred  to  the  Deppe  Case  with  ap- 
proval, and,  construing  section  2071  of  the 
Iowa  Code,  to  the  effect  that  "every  corpo- 
ration operating  a  railway  shall  be  liable  for 
damages  sustained  by  employees  In  conse- 
quence of  mismanagement  of  other  employees 
In  any  manner  connected  with  the  use  and 
operation  of  any  railway  on  or  about  which 
they  shall  be  employed,"  held  that  an  em- 
ploye engaged  in  loading  coal  upon  the  tender 
of  a  standing  engine  was  within  their  stat- 
ute. The  Iowa  statutes  seem  broader  than 
ours,  and  the  above  cases  may  therefore  be 
not  very  closely  in  point;  but  as  will  be  seoi 
by  a  review  of  the  Iowa  decisions  In  Akeson 
V.  By.  Co.,  supra,  and  in  By.  Co.  t.  Artery. 
187  U.  S.  607,  11  Sup.  Ct  12d,  84  li.  Bd.  74T, 
their  statutes  are  held,  as  we  construe  the 
decisions,  to  apply  to  those  only  who  are  In 
some  manner  engaged  In  labor  connected 
with  the  use  and  operation  of  a  railway;  and 
the  cases  are  hence  dted,  in  want  of  author- 
ity more  directly  applicable,  as  tending  to 
show  the  construction  given  by  the  low* 
court  to  the  terms  '^se  and  operation"  of 
a  railway,  and  the  general  view  that  it  seems 
to  us  should  obtain  In  the  construction  of 
such  statutes. 

Our  statute  Is  remedial,  and,  we  think, 
should  be  liberally  construed,  in  accord  with 
section  3  of  the  Final  Title  of  the  Revised 
Statutes,  providing  "that  the  rule  of  the  com- 
mon law  that  statutes  In  derogation  thereof 
shall  be  strictly  construed  shall  have  no  ap- 
plication to  the  Revised  Statutes,  but  the 
said  statutes  shall  constitute  the  law  of  this 
state  respecting  the  subjects  to  which  ther 
relate,  and  the  provisions  thereof  shall  be 
liberally  construed  with  a  view  to  effect  their 
objects  and  to  promote  Justice."  Article 
4560f  ought  not,  as  It  seems  to  us,  to  be  so 
construed  as  to  exclude  from  Its  benefits  en- 
gineers, firemen,  brakemen,  conductors,  or 
others  who  at  the  time  of  an  Injury  resultin; 
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from  negligence  are  engaged  In  some  work 
necessarily  and  directly  connected  with  the 
moTement  and  operation  of  a  car,  locomo- 
tive, or  train,  merely  because  sach  car,  loco- 
motive,  or  train  was  not  in  motion  or  opera- 
tion. In  a  restricted  sense,  at  tbe  time.  Ap- 
pellee, when  Injured,  was  engaged  in  one  of 
the  parts— one  of  the  series  of  acts— proxi- 
mately connected  with  and  necessary  to  con- 
stitute the  unit  of  his  employment,  and  the 
fulfillment  of  the  very  purpose  of  the  master 
in  the  construction  of  the  track  and  car,  and 
of  their  use.  He  was  at  work  within  the 
zone  of  the  dangers  intended  to  be  provided 
against,  and,  as  we  conclude,  within  the  spir- 
it and  beneficial  operation  of  the  legislative 
act  under  consideration.  This  being  true, 
and  the  facts  so  showing  being  undisputed, 
render  errors,  if  any,  in  the  submission  of 
the  issue,  and  that  relate  to  the  issue  of  negli- 
gence in  the  employment  of  Greathouse,  en- 
tirely immaterial. 

AU  assignments  of  error  are  therefore  over- 
mled,  and  the  Judgment  affirmed. 


MAKYIiAND  CASUAI/TT  CO.  t.  HUDO- 
INS.* 

(Contt  of  Oivil  Appeals  of  Texas.     Feb.  21, 
1003.) 

ACCIDBMT  POUOT— NOTICB  OP  CLAIM-STATU- 
TORT  PSOVISION  —  CONSTRUCTION  —  ACCI- 
DENTAL DEATH— CAUSB  OF  DEATH— POISON 
— VNSOUND  FOOD. 

1.  Rev.  St.  art  3379,  reads:  "No  stipulation 
in  any  contract  requiring  notice  to  be  given  of 
any  claim  for  damages  as  a  condition  precedent 
to  the  right  to  sue  thereon,  shall  ever  be  valid 
unless  such  stipulation  Is  reasonable,  and  any 
stlpnlation  fixing  the  time  within  which  such 
notice  shall  be  ^ven  at  a  less  period  than  nine- 
ty days  shall  be  void."  H»ld,  that  a  claase  in 
an  insurance  policy  requiring  the  insured  to 
give  immediate  notice  of  accident  or  injury  was 
of  no  force,  and  the  policy  must  t>e  construed 
as  though  no  time  was  specified. 

2.  An  accident  policy  provided  for  indemui^ 
in  case  of  death  sustained  "through  external, 
violent,  and  accidental  means."  Insured  ate 
two  raw  oj^ers  before  he  discovered  that  they 
were  unsound,  and  death  resulted  therefrom, 
though  the  oysters  contained  no  poison  of  any 
description.  Held,  that  his  death  was  caused  by 
accidental  means. 

3.  An  accident  policy  exempted  the  company 
from  liability  "for  injuries,  fatal  or  otherwise, 
resulting  from  poison  or  anything  accidentally 
or  otherwise  taken."  field  that,  the  company 
having  merely  pleaded  that  death  resulted  from 
eating  oysters  containing  ptomaine  poison,  it 
irould  not  be  heard  on  the  contention  uiat 
death  resulted  from  something  else  other  than 
poison    taken, 

4.  An  accident  policy  exempted  the  company 
from  liability  "for  injuries,  ratal  or  otherwise, 
resulting  from  poison  or  anything  accidentally 
or  otherwise  taken."  The  death  of  the  insured 
resulted  from  his  eating  unsound  oysters,  not 
knowing  them  to  be  unsound.  They  contained 
no  poison  whatever,  field,  that  the  company 
was  not  exempted  from  liability. 

Appeal  from  District  Court,  Bowie  Coun- 
ty; J.  M.  Talbot,  Judge. 

•Rehearing  denied  March  &,  IMS. 
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policy  was  deui( 
fendant    refused 
against  it  on  sa 
said  Wm.  T.   B 
causes,  and  not  f 
thereby  defendai 
proofs  of  death  ; 
conditions  of  sal 
cepted  to  this  all 
the  policy  contain 
and  "that  said  n< 
ent,   and   that  pi 
less  she  shows  tl 
that  no  such  pro 
fendant,  as  shown 
said  petition;    ai 
death  was  ever  m 
as  shown  by  plai 
ception   was  ove 
signed  as  error. 

The  contention 
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as  proTlAed  In  tbe  policy  was  a  prerequisite 
to  a  recovery,  and  tbat,  where  such  notice 
and  proof  of  loss  are  not  given,  a  denial  of 
liability  after  tbe  prescribed  time  Is  not  a 
waiver  of  such  requirement  Whatever  mer- 
it there  might  be  in  this  contention  if  the 
clause  of  the  policy  under  consideration  was 
valid,  we  deem  it  unnecessary  to  determine. 
Bald  clause  contravenes  the  provisions  of 
our  statute,  article  3379,  Rev.  St,  which 
reads:  "No  stipulation  in  any  contract  re- 
quiring notice  to  be  given  of  any  claim  for 
damages  as  a  condition  precedent  to  the 
right  to  sue  thereon  shall  ever  be  valid  unless 
such  stipulation  Is  reasonable  and  any  stipu- 
lation fixing  the  time  within  which  such 
notice  shall  be  given  at  a  less  period  than 
ninety  days  shall  be  void."  The  statute  pre- 
scribing that  such  stipulation  fixing  the  time 
within  which  such  notice  shall  be  given  at  a 
less  period  than  90  days  shall  be  void,  and 
the  clause  in  the  policy  fixing  a  less  period, 
it  must  be  held  tbat  said  clause  is  of  no  force, 
and  effect  at  to  the  time  fixed  ther^n,  and 
the  policy  must  be  construed  as  though  no 
time  was  specified.  Construing  the  policy 
thus,  the  allegation  of  waiver  by  denial  of 
liability  was  sufficient. 

It  is  insisted  that  the  statute  fixes  90  days 
as  a  reasonable  time,  and.  If  the  policy  fixes 
a  shorter  period,  it  renders  that  stipulation 
void,  and  substitutes  therefor  the  said  period 
of  90  days  as  to  the  time  of  notice.  We 
cannot  concur  in  this  contention.  Tbe  stat- 
ute clearly  expresses  the  intention  of  tbe 
lawmakers.  It  leaves  it  to  parties  to  fix  a 
time  for  the  giving  of  notice,  provided  it  is 
not  less  than  90  days,  and  where  a  less  pe- 
riod is  fixed  it  declares  it  void;  and  there 
is  no  intimation  that  00  days  shall  be  sub- 
stituted for  the  less  period  named  in  the  con- 
tract. 

It  is  further  urged  that  this  is  not  such  a 
claim  for  damages  as  is  contemplated  by  the 
statute,  and  therefore  it  does  not  apply. 
"Damages  are  based  on  the  idea  of  a  loss  to 
be  compensated,  a  damage  to  be  made  good." 
In  general,  damages  is  "that  which  Is  given 
or  adjudged  to  repair  a  loss."  Mrs.  Hudgins 
sustained  loss  by  the  death  of  her  husband. 
The  effect  of  "defendant's  contract  is  to  re- 
spond in  damages  in  certain  contingencies, 
one  of  which  has  transpired.  This,  we 
think,  brings  her  claim  within  the  purview 
of  the  statute. 

The  other  issue  raised  by  the  assignments 
is  tbat  defendant  is  not  liable  under  the 
terms  of  the  policy,  the  evidence  falling  to 
show  that  death  resulted  from  an  accidental 
cause.  The  policy  provided  for  indemnity  in 
case  of  death  sustained  through  "external, 
violent,  and  accidental  means"  Independent 
of  all  other  causes.  It  contained  a  clause 
which  reads  as  follows:  "This  Insurance 
does  not  cover  disappearances,  nor  war 
risks,  nor  voluntary  exposure  to  danger,  un- 
less incurred  in  an  attempt  to  save  human 
life,  nor  injuries  received  while  attempting 


to  board  or  alight  from  a  moving  conveyance 
propelled  by  steam,  electricity,  or  cable  (ex- 
cept that  in  case  of  injuries  received  while 
boarding  or  alighting  from  such  conveyances 
while  nmning  at  a  rate  of  speed  not  greater 
than  eight  miles  an  hour,  the  assured  shall 
be  covered  by  clause  1  hereof),  nor  Injuries, 
fatal  or  otherwise,  resulting  from  poison  or 
anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed  or  inhaled  (ansesthet- 
Ica  administered  by  a  regular  physician  ex- 
cepted), nor  injuries,  fatal  or  otherwise,  re- 
ceived while  or  in  consequence  of  having 
been  under  the  infiuence  of  or  affected  by 
or  resulting  directly  or  Indirectly  from  intoxi- 
cants, narcotics,  vertigo,  sleepwalking,  fits, 
hernia,  or  any  disease  or  bodily  infirmity. 
But  it  is  understood  this  policy  covers  the 
assured  according  to  the  terms  hereof  In  the 
event  of  bis  injury  from  freezing,  sonstroke. 
drowning,  or  choking  in  swallowing."  The 
evidence  shows  that  on  Sunday,  October  28. 
1900,  the  Insured,  his  wife,  and  son  were  to- 
gether at  dinner  at  the  Bandolf  Hotel,  in 
Texaikana,  Tex.  The  insured  ord»ed  raw 
oysters  for  himself  and  son.  When  he  had 
eaten  two  and  the  son  one,  he  said  to  his  wife: 
"Don't  let  that  ctiild  eat  any  more  of  those 
oysters.  They  are  not  sound.  They  are 
tough."  He  was  taken  sick  that  evening, 
complained  of  pains  in  his  stomach,  grew 
worse,  and  died  the  following  Thursday,  No- 
vember 1,  1900.  The  unsound  oysters  pro- 
duced the  death  of  the  insured  by  passing 
out  of  the  large  part  of  the  stomach,  lodging 
in  the  lower  part  of  the  stomach  or  upper 
intestine,  inflaming  the  intestine  track  and 
mucous  membrane,  causing  tbe  same  to  en- 
large, locking  the  bowels,  obstructing  and 
preventing  passage,  and  thereby  producing 
death.  Said  oysters  contained  no  poison 
whatever  of  any  description.  The  insured 
did  not  discover  that  the  oysters  were  un- 
sound until  he  bad  eaten  the  two,  and  then 
ate  no  more. 

It  is  contended  that  the  policy  exempted 
the  company  from  liability  for  "Injurlee,  fa- 
tal or  otherwise,  resulting  from  poison  or 
anything  accidentally  or  otherwise  taken. 
administered,  absorbed,  or  Inhaled,"  and  the 
act  of  the  insured  in  eating  the  oysters  falls 
within  the  terms  of  said  provision;  that  he 
ate  them  voluntarily,  consciously,  and  inten- 
tionally; therefore  they  were  not  "accidental- 
ly" taken.  Construction  of  clauses  In  policies 
similar  to  the  one  here  under  consideration 
have  been  the  subject  of  much  dissension  by 
the  courts,  and  the  opinions  show  a  want  of 
harmony  in  the  views  entertained.  Some  of 
the  courts  support  the  contenti<»i  of  appel- 
lant while  others  of  equal  weight  support 
the  contention  of  appellee,  in  effect,  that 
eating  of  the  oysters  not  knowing  they  were 
unsotmd,  he  did  not  voluntarily  eat  unsound 
oysters,  and  death  produced  thereby  was 
accidental.  The  evidence  clearly  shows  that 
the  insured  did  not  intend  to  eat  unsoond  oys- 
ters.   If  such  eating  falls  within  the  mean- 
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tog  of  the  word  "accident,"  as  that  word  la 
ordinarily  defined  and  understood,  then  the 
proper  judgment  has  been  rendered  In  this 
case.  "Death  as  the  result  of  accident  Im- 
ports an  external  and  violent  agency  as  the 
cause."  Healey  ▼.  Association  (III.)  26  N. 
E.  52,  9  L.  R.  A.  3T1,  23  Am.  St.  Rep.  637; 
Miller  ▼.  Fidelity  &  Casualty  Co.  (0.  C.)  97 
Fed.  836;  Association  r.  Alexander  (6a.)  SO 
S.  E.  939,  42  L.  R.  A.  188;  Association  ▼. 
Smith,  29  0.  O.  A.  223,  85  Fed.  401,  40  L. 
R.  A.  053;  Am.  tc  Eng.  Bncy.  Law,  vol.  1, 
294-5. 

In  Cy.  Law  &  Proc.  vol.  1,  249,  In  treating 
of  accidents,  it  Is  said:  "Where,  howevw, 
the  effect  is  not  the  natural  and  probable  con- 
sequence of  the  means  which  produce  It— an 
effect  which  does  not  ordinarily  follow  and 
-cannot  be  reasonably  anticipated  from  the 
use  of  the  means,  or  an  effect  which  the  ac- 
tor did  not  Intend  to  produce,  and  which  he 
«annot  be  charged  with  a  design  of  pro- 
ducing—It  Is  produced  by  accidental  means." 
In  Association  v.  Barry,  131  U.  S.  100,  9 
Sup.  Ct.  755,  33  L.  Ed.  60,  It  Is  said:  "If  to 
the  act  which  precedes  the  Injury  something 
unforeseen,  unexpected,  unusual  occurs, 
which  produces  the  injury,  then  the  Injury 
resulted  through  accidental  means."  In  Su- 
preme Council  Chosen  Friends  v.  Oarrlgus 
(Ind.  Sup.)  3  N.  E.  822,  54  Am.  Bep.  298,  it 
Is  said:  "The  word  'accident,'  as  used  to 
tltose  laws  and  to  the  relief  fund  certificates 
held  by  members,  should  be  given  Its  ordina- 
ry and  usual  signification,  as  being  an  event 
that  takes  place  without  one's  foresight  or 
expectation."  In  Carnes  v.  Association 
<Iowa)  76  N.  W,  683,  68  Am.  St.  Rep.  306, 
where  death  resulted  from  taking  a  dose  of 
morphine,  the  court  held  that  if  he  took  more 
than  he  Intended,  the  death  wa6  accidental, 
but  that,  If  be  took  the  exact  amount  In- 
tended, and  misjudged  the  eGTect,  the  death 
was  not  accidental. 

It  is  true  the  tosured  ktaowtogly  ate  the 
oysters,  but  he  did  not  know  that  he  was  eat- 
ing unsound  oysters.  The  effect  was  not  the 
natural  and  probable  consequence  of  eating 
fionnd  oysters,  and  the  effect  produced  by 
the  eating  of  the  unsound  oysters  could  not 
have  been  reasonably  anticipated  or  foreseen 
by  him.  It  was  unexpected,  unforeseen,  and 
unusual,  and  therefore  It  cannot  be  said  that 
he  voluntarily  ate  the  unsound  oysters.  This 
t)elng  true,  his  death  was  caused  by  "acci- 
dental means,"  as  that  term  Is  used  to  the 
policy. 

But  it  Is  Insisted  that,  as  the  oysters  were 
"taken,"  the  company  is  exempted  from  lia- 
bility under  the  terms  of  the  policy.  The  de- 
fendant. In  pleading  Its  exemption  from  lia- 
bility by  reason  of  the  claim  under  consider- 
ation, alleged  that,  if  the  oysters  eaten  caus- 
ed the  death.  It  was  because  they  contatoed 
ptomaine  poison,  and  therefore  defendant 
was  not  liable.  The  court  Instructed  the  jury 
that,  if  the  oysters  contained  ptomatoe  poi- 
son, to  find  for  defendant    The  jury  found 


against  this  theory,  and  the  evidence  sup- 
ports this  finding.  To  avail  itself  of  the 
exemption,  defendant  was  bound  to  plead  it 
and  the  facts  applicable  thereto,  and,  having 
done  this,  its  defense  will  be  confined  to 
the  matter  pleaded,  and  It  will  not  be  heard 
on  the  contention  that  death  resulted  from 
somethtog  else  other  than  poison  taken. 

If  It  should  be  conceded,  however,  that 
our  position  on  this  proposition  is  not  sound— 
which  we  do  not— we  are  still  of  the  opin- 
ion that  the  word  "anything"  as  used  to  the 
language  "poison  or  anythtog  accidentally  or 
otherwise  taken,  administered,  absorbed,  or 
tohaled,"  does  not  refer  to  eaUng  of  food  or- 
dinarily harmless,  not  knowtog  it  to  be  un- 
sound and  dangerous  to  that  condition.  It 
must  be  Interpreted  as  having  reference  to 
those  agencies  which  are  not  strictly  de- 
nominated poison,  but  which  have  some  ele- 
ments of  poison,  and  wlilch  may  produce 
death  If  Improperly  taken.  In  Hasten  t.  In- 
terstate Casualty  Co.  (Wis.)  74  N.  W.  634, 
40  L.  R.  A.  651,  where  a  similar  clause  was 
imder  consideration,  the  court  say:  "While 
the  word  'poison,'  as  used  to  the  policy,  may 
be  construed  to  mean  liquids  commonly 
known  as  poisons.  It  is  followed  by  the  words 
'or  anythtog,'  wliich  clearly  todicates  that 
the  totent  was  to  toclude  under  the  entire 
term  everything  of  a  poisonous  nature." 
The  evidence  to  this  case  showing  that  the 
death  of  the  insured  was  not  caused  by  the 
taktog  of  poison  or  anythtog  of  a  poisonous 
nature,  but  resulting  from  other  accidental 
cause,  the  company  Is  not  exempt  from  lia- 
bility. Paul  V.  Insurance  Co.  (N.  T.)  20  N. 
B.  847,  3  L.  R.  A.  443,  8  Am.  St  Rep.  758; 
Mennelly  v.  Assurance  Corporation,  148  N. 
Y.  597,  43  N.  E.  54,  31  L.  R.  A.  686,  61  Am. 
St  Rep.  716;  Association  v.  Thomas  (Ky.) 
17  S.  W.  276;  Association  v.  Alexander  (Qa.) 
30  S.  B.  939,  42  L.  R.  A.  188;  Association  v. 
Smith,  29  O.  e.  A.  223,  85  Fed.  401,  40  L.  R. 
A.  663;  Fidelity  &  Casualty  Co.  v.  Water- 
man, 161  lU.  632,  44  N.  B.  283,  32  L.  R.  A. 
654;  Fenfold  v.  Insurance  Co.,  86  N.  Y.  822, 
.S9  Am.  Rep.  660;  Ins.  Co.  v.  Dunlap,  100  III. 
042,  43  N.  E.  765,  62  Am.  St  Rep.  355;  Pick- 
ett V.  Ins.  Co.,  144  Pa.  79,  22  Atl.  871.  18  L. 
R.  A.  661,  27  Am.  St  Rep.  61& 

The  judgment  la  afl^rmed. 


GULF  ft  B.  V.  BY.  CO.  v.  BERRY  at  al 
(DILLON,  Intervener).* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  21, 

1903.) 

HBCHANICS'    LIBINS-UinTATIONS— PERSONS 
BNTITLED  TO  UEN-CIVIL  BNQINBBRS. 

1.  Rev.  St.  art.  3312,  provides  that  all  me- 
chanics, laborers,  and  operatives  who  may  have 
performed  labor  in  the  conatrDction  or  repair 
of  any  railroad,  to  whom  WRees  are  due,  soall 
have  a  lien,  etc.  Article  SUlS  provides  for  the 
foreclosure  of  the  lien  by  salt  Article  8315 
preacribes  12  months  as  the  period  of  limitations 
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for  SQch  sulu.  Held,  that  limitations  do  not 
bfgin  to  ran  until  the  snit  can  be  brought,  and, 
if  the  wages  are  payable  in  the  future,  not  until 
the  time  specified  haa  come. 

2.  A  ciril  engineer  la  not  entitled  to  a  lieu 
for  wages  earned  by  him  in  the  construction  of 
a  railroad,  under  ReT.  St  art  3312.  being 
neither  a  mechanic,  laborer,  nor  operative. 

Aiqpeal  from  District  Court,  Palo  Pinto 
County;   J.  B.  Ketb,  Special  Judge. 

Action  by  H.  M.  Berry  against  tbe  Quit  tc 
Brazos  Valley  Railway  Company.  J.  B.  Dil- 
lon intervenes.  Judgment  in  favor  of  plain- 
tlfC  and  intervener,  and  defendant  appeals. 
ASlrmed  In  part  and  reversed  in  part 

Matlock,  MlUer  ft  Dycua,  for  appellant 
F.  C.  Hlgbsmlth  and  Stevenson  ft  Ritchie, 
for  appellees. 

STEPHENS,  J.  This  appeal  Is  from  a 
Judgment  In  favor  of  H.  M.  Berry,  the  origi- 
nal plalntifl,  for  balance  doe  Mm  for  serv- 
ices rendered  appellant  as  dvil  oigineer  In 
the  construction  of  its  railway  from  Peck 
City  to  Mineral  Wells,  and  thence  to  the  Jack 
county  line,  with  foreclosnre  of  laborer's  lien 
on  that  part  of  the  road  between  Mineral 
Wells  and  the  Jack  county  line;  and  also 
from  a  Judgment  in  favor  of  J.  B.  Dillon. 
Intervener,  as  assignee  of  certain  promissory 
notes  executed  by  appellant  for  "work  and 
labor  done  with  toobi  and  teams"  In  the 
conatmctlon  of  said  railway,  with  like  fore- 
closnre of  laborer's  lien.  Appellant  contract- 
ed to  pay  these  debts  when  It  completed  Ita 
road  to  tbe  Jack  county  line,  but  about  Au- 
gust, 1901,  abandoned  tbe  undertaking,  when 
by  the  use  of  proper  diligence  It  mlt^t  have 
completed  the  work  within  six  months  there- 
after, and  before  the  Institution  of  tUs  suit 
February  28,  1902. 

That  a  suit  to  recover  for  wages  la  main- 
tainable under  such  circumstances  has  heea 
twice  decided  by  this  court,  and  is  no  longer 
controverted  by  appellant  G.tft  B.  Y.  By. 
Co.  T.  Bamett,  65  S.  W.  986;  G.  ft  B.  V. 
Ry.  Co.  V.  Winder,  63  S.  W.  1048.  The  con- 
tention, however,  now  Is,  not  that  tbe  suit 
was  prematurely  brought,  as  urged  In  the 
cases  cited,  but  that  It  was  not  brought  In 
time  to  preserve  the  lien  given  In  article 
3312  of  the  Revised  Statutes,  which,  as  pro- 
vided In  article  3315,  "shall  cease  to  be  oper- 
ative in  twelve  months  after  the  creation  of 
the  lien,  If  no  steps  be  sooner  taken  to  en- 
force It"  Article  3312  declares:  "All  me- 
chanics, laborers  and  operatives  who  may 
have  performed  labor,  or  worked  with  tools, 
teams -or  otherwise,  in  the  construction,  oper- 
ation or  repair  of  any  railroad,  *  •  *  to 
whom  wages  are  due  or  owing  for  such  work, 
*  *  *  shall  hereafter  have  a  lien  prior  to 
all  others  upon  such  railroad  and  its  equip- 
ments for  tbe  amount  due  him  (them)  for 
personal  services,  or  for  the  use  of  tools  or 
teams."  Article  3313  provides  for  the  fore- 
closure of  this  Hen  by  suit,  and  article  3314 
prescribes  the  venue  of  such  suits.  Then 
followi  the  concluding  article  (3315),  already 


qnoted,  prescribing  12  months  as  tbe  period 
of  limitation  for  such  suits.  Read  altogeth- 
er, these  several  articles  leave  little  itxHD  for 
doubt  as  to  the  intention  of  the  legislature 
expressed  In  the  last  one.  The  only  method 
provided  for  the  enforcement  of  the  lien  is 
by  suit  which  is  only  maintainable  after  the 
labor  Is  performed  and  after  the  "wages  are 
due"  (article  3313);  and  it  would  be  unrea- 
sonable to  suppose  that  the  legislature  in- 
tended that  limitation  should  begin  to  run 
before  the  suit  could  be  brought  Any  other 
interpretation  might  materially  lnt»fere  with 
the  right  of  a  laborer  to  make  contracts  for 
the  payment  of  Ills  wages  in  foture,  and 
would  fall  far  short  of  that  liberal  construc- 
tion so  uniformly  extended  to  this  class  of 
sUtutes.  Cash  v.  Bank  (Tex.  Civ.  App.)  Ui 
S,  W.  728, 

It  is  next  Insisted  that  a  dvII  eiglneer  is 
not  entitled  to  a  lien  under  this  statnte  for 
wages  earned  by  him  as  such  In  tbe  con- 
struction of  a  railroad,  and  this  position,  we 
thinly  is  well  taken.  That  appellee  Berry, 
who  was  appellant's  chief  eigineer,  claimed 
a  lien  for  work  done  In  the  capacity  of  civil  en- 
gineer, and  that  only,  does  not  admit  of  con- 
troversy, for  be  himself  testified  that  he  "did 
work  and  perform  all  the  services  required 
of  him  as  such  chief  engineer  for  said  rail- 
way company,  and  did  survey,  famish  lerds 
and  grades  for  the  entire  line  of  railway  at 
the  instance  and  request  of  defendant  rail- 
way company."  It  will  be  observed  that  our 
statute  does  not  give  a  lien  to  every  per- 
son who  may  have  performed  labor  in  the 
construction  of  a  railroad,  but  only  to  "me- 
chanics, laborers  and  operatives"  who  may 
have  performed  such  labor.  The  question 
then  is,  does  a  civil  engineer  belong  to  any 
of  these  three  classes?  Clearly  he  is  not  a 
"mechanic"  or  "operative."  It  only  remains 
to  determine  whether  he  is  a  "laborer,"  in 
tbe  common  acceptation  of  that  term.  We 
cannot  better  express  our  view  of  this  ques- 
tion than  to  quote  from  the  opinion  of  the 
Supreme  Court  of  Pennsylvania  in  the  case 
of  Railway  v.  Leuffer,  84  Pa.  168,  24  Ank 
Rep.  189,  in  which  a  civil  engineer  claimed  a 
lien  under  a  statute  In  this  respect  entirely 
similar  to  our  own,  whlcb  was  thus  con- 
strued: "Whether  the  plaintiff  can  maintain, 
his  claim  against  the  defendant  depends  up- 
on whether  he  can  bring  himself  within  the 
class  designated  in  the  statute  as  laborers 
and  workmen.'  We  are  then  to  Inquire  what 
the  Legislature  Intended  by  the  use  of  these 
words.  In  seeking  for  this  legislative  in- 
tent we  must  give  to  the  statute  its  common 
and  ordinary  signification.  But  ordinarily 
these  words  cannot  be  imderstood  as  em- 
bracing persons  engaged  in  learned  profes- 
sions, but  rather  such  as  gain  their  llvellbood 
by  mannal  toil.  When  we  speak  of  tbe  la- 
boring or  working  classes,  we  certainly  do 
not  intend  to  Include  therein  persons  like 
civil  engineers,  the  value  of  whose  services 
rests  rather  in  their  scientific  than  in  their 
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corporation  officer,  yet  no  BtatlBtidan  lias 
ever  been  known  to  Include  these  among  the 
laboring  classes."  Counsel  (or  appellee  Ber- 
ry cites  and  rdles  upon  the  case  of  Van 
Frank  v.  BaUway,  67  S.  W.  688,  decided  by 
the  court  of  appals  of  St  Louis,  Mo.,  but 
that  case  arose  under  a  wholly  dlSerent  stat- 
ute, and  was  for  this  reason  there  distin- 
guished from  the  Pennsylvania  case  above 
cited,  and  also  from  the  case  of  Tod  v.  Rail- 
way, 8  C.  C.  A.  60,  62  Fed.  240,  18  L.  R.  A. 
805,  in  line  with  It  The  statute  construed 
in  the  Van  Frank  Case  did  not  limit  Its  pro- 
visions to  any  particular  class  or  classes  of 
persons,  but  gave  liens  to  all  persons  doing 
work  or  famishing  material  In  the  construc- 
tion of  a  railroad.  As  an  additional  author- 
ity for  the  view  above  expressed,  see  State 
V.  Rusk,  65  Wis.  465^  IS  N.  W.  452,  in  which 
"laborers"  was  held  not  to  include  engineer 
corps. 

It  results  that  the  Indgment  of  the  district 
court  should  be  afBrmed,  except  as  to  the 
foredoanre  of  lien  In  favor  of  appellee  Ber- 
ry, but  in  that  respect  that  It  should  be  re- 
versed, and  here  rendered  for  appellant  with 
one-half  the  costs  of  appeal  taxed  against  ap- 
pellee Berry. 


QAIiVBSTON,  H.  ft  S.  A.  RT.  CO.  v.  CON- 
TRBKAS.* 

(Oonrt  of  Civil  Anpeals  of  Texas.     Feb.  26, 
1908.) 

0ARRIBR8-DHATH  OF  PASSBNQBK— ACTION  BT 
POSTHT7M0TJS  CHILD— COMPLAINT— AU^OA- 
TION  07  NEOLIOBNCB-aUFFIOUBNOT. 

1.  AUegatioDB  that  plalntUTs  father  was  kill- 
ed while  a  passatger  on  defendant's  train,  by 
reason  of  the  derailment  of  the  train,  caased  by 
the  negligence  of  the  Rervants  and  agents  of 
defendant  in  charge  thereof  is  sufficiently  spe- 
cific. 

2.  In  an  action  bv  a  posthnmons  child  for 
damages  sustained  by  reason  of  his  father's 
death,  caused  by  defendant's  negligence,  the 
fact  tliat  the  mother  and  other  children  have 
recovered  damages  for  such  death  is  immate- 
rial. 

8.  In  an  action  by  a  child  to  recover  for  the 
death  of  his  father,  defendant  could  show  the 
existence  of  the  mother  and  five  other  children, 
who  were  entitled  to  recover  pecnniary  damages 
(or  the  deatii  of  die  father,  as  bearing  on  the 
extent  of  the  present  recovery. 

Appeal  from  District  Court,  Yal  Terde 
County;  J.  M.  Ooggin,  Judge. 

Action  by  Porflrio  Contreras  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  Ellis  & 
Love,  for  appellant  Joseph  Jones,  Henry  I, 
Moore,  and  H.  B.  McMalns,  for  appellee. 

'RehMring  denied  Harcb  IS,  IMS. 

11  Baa  Death,  vol.  U.  Cent.  Dig.  |  tt. 


lue  ueaui  oi  jjiisievaa  vaiuuvtsb,   uib  ikui 

caused  by  the  derailment  of  defendant's  pi 
senger  train  near  Mazon  Springs,  the  petit! 
alleging  that  Estevan  was  a  passenger  on  ( 
fendanf  s  said  train,  and  that  at  said  pla 
defendant's  agents  and  servants  in  charge 
said  train  so  negligently  and  carelessly  mt 
aged  and  controlled  the  same  that  the  eut 
train  was  derailed,  wrecked,  demolished,  a 
flred,  and  said  Estevan  Contreras  and  ma 
other  passengers  were  imprisoned  in  the  < 
brls,  without  possibility  of  escape,  and  slovi 
burned  to  death,  and  their  bodies  consum 
by  the  flames. 

The  following  cases  hold  that  the  allet 
dons  of  negligence  were  sufficiently  sped 
as  against  even  a  spedal  demurrer:   Ry. 
Smith,  74  Tex.  276,  11  S.  W.  1104;    Ry. 
Wilson,  79  Tex.  371,  15  S.  W.  280,  11  L. 
A.  486,  23  Am.  St  Rep.  845. 

Plaintiir  was  a  posthumous  child  of  Es 
van  Contreras.  Defendant  in  Its  an8w< 
among  other  things,  alleged  in  substan 
that.  If  such  was  the  status  of  plaintiff,  th 
he  was  one  of  six  cliildren  of  Estevan,  wl 
together  with  their  mother,  are  entitled  to 
proportionate  part  of  the  damages,  if  ai 
caused  by  the  father's  death;  that  the  mol 
er  and  five  of  the  children  had  brought  si 
against  d^endant  for  such  damages,  and 
March  28,  1902,  had  recovered  f2,S00  on  t 
half  of  the  mother  and  $400  on  behalf  of  ea 
of  said  five  children;  and  that  defendant  b 
satisfied  said  Judgment 

The  court  sustained  a  special  exception 
said  allegation,  the  ground  of  which  was  tb 
such  matter  was  immaterial,  and  showed  . 
defense  to  plain tifTs  cause  of  action.  In  tl 
we  think  the  court  was  correct  This  actl' 
was  on  behalf  of  this  plaintiff  to  recover  t 
pecuniary  damage  sustained  by  him  in  t 
loss  of  his  father,  and  what  the  mother  aj 
other  children  may  have  done  or  recover 
was  immaterial.  Defendant  would  not  ha 
been  entitled  to  prove  in  this  case  that 
Judgment  in  the  other  case  had  awarded  t 
mother  and  the  other  children  certain  sui 
as  the  damage  appertaining  to  them,  fti 
there  certr '  nly  was  no  error  in  striking  o 
so  much  of  the  allegations.  But  it  may 
that  It  was  to  some  extent  material  to  i 
fendant  to  show  in  this  case  the  existence 
the  mother  and  five  other  children,  who  we 
entitled  also  to  recover  pecuniary  damag 
accruing  to  each  from  the  death  of  the  1 
ther,  as  bearing  in  some  degree  on  the  exte 
of  tiie  present  recovery.  Such  fact  won 
not  constitute  a  defense,  but  would,  at  ino! 
be  admissible  as  evidence  affecting  t 
amount  of  plalntifTs  pecuniary  recover 
Defendant  however,  sustained  no  injury 
this  respect  by  the  sustaining  of  the  exce 
tion,  for  the  evidence  before  the  Jury,  und. 
puted,  was  In  accordance  with  defendant 
allegation  that  plaintiff  was  one  of  six  cb 
dren  of  EstevQ^o  Contreras,  all  living,  wt 
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together  wltb  tbe  mother,  constitated  Ms 
family,  upon  whom  it  was  abawa  be  spent 
all  his  earnings. 

The  fourth  assignment  la  that  tbe  verdict 
Is  excessive,  which  we  think  is  mot  tbe  case 
under  the  evidence. 

Affirmed. 


TEXAS  &  P.  RY.  CO.  et  aL  v.  HALL.* 

(Coart  of  Civil  Appeals  of  Texas.    Feb.  21, 
1903.) 

CONNBCTINO  CARRIXRS-LIVB  STOCK-INJU. 
RIBS— OBLAT— ACTIONS— BVIDENCB  —  OBJBC* 
TIONS-INBTRUCTIONS-QUBSTION  FOR  JURY. 

1.  Where,  in  an  action  agalngt  two  connect- 
ing carriers  for  injuries  and  delav  in  the  ship- 
ment of  live  stock,  the  conrt  limited  the  liabu- 
it7  of  each  to  its  own  negligence,  and  there  was 
no  evidence  of  any  defanlt  on  the  part  of  a  third 
carrier  not  sued,  while  the  cattle  were  in  its 

Sosseeslon,  an  instruction  as  to  the  measure  of 
amages  was  not  error  as  permitting  the  jury 
to  assess  damages  against  the  two  carriers  sued 
that  iu  fact  occurred  on  the  lines  of  three. 

2.  Where  the  conrt  expressly  charged  that  con- 
necting carriers  sued  for  injuries  to  live  stoclc 
were  each  liatde  only  for  Ita  own  negligence, 
an  instruction  referring  to  the  fact  that  the 
train  broke  in  two  and  ran  together,  to  the  In- 
jury ot  the  cattle,  while  on  the  line  of  one  of  the 
defendants,  was  not  erroneous  as  tending  to 
minimise  the  injuries  on  the  line  of  the  other. 

3.  Where,  in  an  action  against  two  connecting 
carriers  for  iujuries  to  live  stock,  plaintiff  in 
his  evidence  expressly  repudiated  a  joint  con- 
tract for  the  transports tion  of  the  stock,  and 
such  issue  was  not  submitteU  to  the  jury,  a 
peremptory  Instruction  on  the  ground  that  the 
petition  declared  on  a  joint  contract,  which  was 
not  proved,  was  nroperly  denied. 

4.  The  denial  of  requested  instructions  covered 
by  the  court's  general  charge  was  not  error. 

5.  Where,  in  an  action  for  delay  In  transpor- 
tation of  live  stock  against  connecting  carriers, 
the  evidence  of  one  of  defendant's  witnesses 
tended  to  show  that  the  stock  could  have  been 
delivered  at  its  destination  in  time  for  the  mar- 
ket of  tbe  day  agreed  on  after  delivery  by  the 
connecting  carrier,  the  question  whether  such 
delivery  could  have  been  made  was  for  the 
jury,  though  plaintifF,  who  was  unacquainted 
with  the  distance,  testified  that  it  would  have 
been  impossible  for  the  connecting  csrrler  to 
have  delivered  the  cattle  in  time. 

6.  Where  all  of  the  evidence  ot  a  witness  as 
to  the  fall  of  the  market  was  objected  to,  and 
some  of  the  evidence  was  admissible,  tbe  objec- 
tion was  properly  overruled. 

Appeal  from  District  court,  Mitchell  Coun- 
ty;  W.  R.  Smith,  Judge. 

Action  by  Q.  D.  Hall  against  the  Texas  & 
Pacific  Railway  Company  and  another.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

B.  O.  Bldwell,  for  appellant  Texas  &  P. 
Ry.  Co.  Henry  &  Henry,  for  appellant  Iron 
Mountain  Ry.  Co.  Shepherd  ft  Crockett,  for 
appellee. 

CONNER,  0.  J.  Q.  D.  Hall  Instituted  this 
suit  In  the  district  court  of  Mitchell  county, 
Tex.,  against  the  Texas  &  Pacific  Railway 
Company  and  the  St.  Louis,  Iron  Mountain 

•Rehearing  denied  March  21,  1903,  and  writ  ot  er- 
ror denied  by  supreme  court. 


&  Southern  Railway  Company,  to  recover 
damage  and  Injnry  to  a  sbipment  of  live 
stock.  Tbe  petition  la  rolamlnons,  bat  we 
think  that  the  following  briefly  bnt  anflB- 
dently  states  the  aubstance  of  it:  That  the 
defendants  operated  a  thronjii  line  of  rail- 
way as  connecting  lines  from  latan,  Tex., 
to  the  National  Stockyards  at  East  St  Lonla, 
111.,  tbe  Texas  &  Pacific  Railway  Company 
operating  that  part  of  the  through  line  ex- 
tending from  latan,  Tex.,  to  Texarkana, 
Tex.,  and  the  St  Lonia,  Iron  Mountain  ft 
Southern  Railway  Company  operating  that 
part  of  the  through  line  from  Texarkana, 
Tex.,  to  the  said  National  Stockyarda.  That 
plaintiff  had,  on  the  10th  day  of  November. 
1900,  269  head  of  steers  at  latan,  Tex.,  ready 
for  shipment  and  the  defendants  were  noti- 
fied by  plaintiff  that  he  intended  them  for 
the  market  of  November  IS,  1900,  at  the  Na- 
tional Stockyards.  That  said  defendants 
were  promising  speedy  transportation.  That 
the  cattle  left  latan  on  November  10,  1900, 
at  7  p.  m.;  were  unloaded  too  soon  at  Ft 
Worth  at  12-.ao  p.  m.,  November  lltb.  and 
delayed  at  many  places  along  the  route  be- 
tween latan  and  East  St  Loola,  which  de- 
lays were  spedflcally  named;  and  finally  ar- 
rived at  tbe  National  Stockyarda  and  were 
unloaded  at  7  a.  m.,  November  14th,  abont 
24  hours  late.  That  the  steers  were  rongbly 
and  Improperly  handled  by  the  defendants. 
That  tb^  were  kept  on  the  cars  without  rest 
food,  or  water,  for  60  hoxas  between  Ft 
Worth  and  their  destination.  That  as  a  re- 
sult of  the  delay,  rough  treatment  of  defend- 
ants, and  the  loss  of  the  favorable  market 
of  November  13tb  plalntitTs  loss  In  the  sale 
of  his  steers  amounted  to  tbe  aggr^ate  sum 
sued  for,  which  he  asked  to  be  apportioned 
between  the  defendants,  and  that  be  have 
judgment  against  them  for  the  several 
amounts  apportioned  against  them  respec- 
tively, together  with  Interest  and  costs. 
Both  defendants  ahswered  by  goieral  de- 
nial, each  making  a  sworn  denial  of  partner- 
ship, and  further  pleading  various  provisions 
of  the  shipping  contract  limiting  their  liabili- 
ty as  it  existed  at  common  law,  and  restrict- 
ing the  obligation  and  undertaking  of  each 
defendant  to  Its  own  line.  The  conit,  u]>on 
tbe  Jury's  verdict  entered  Judgment  In  favw 
of  plaintiff  against  the  Texas  &  Pacific  Rail- 
way Company  for  $263.06,  and  against  the 
St  Ix>uls,  Iron  Moimtain  &  Southern  Ball- 
way  Company  for  $506.02,  both  amounts 
bearing  Interest  from  November  14,  1900. 
from  which  judgment  both  railway  compa- 
nies  named  have  apitealed  to  this  court 

Here  referring  to  the  facts  In  a  general 
way,  it  may  be  stated  that  the  evidence  sup- 
ports the  allegations  of  appellee's  petition 
as  above  outlined;  and  it  furths  appears 
that  upon  tbe  termination  of  the  shipment 
by  the  St.  Louis,  Iron  Mountain  ft  Southern 
Railway  Company  at  B^st  St  Louis,  the  cat- 
tle were  by  said  company  delivered  to  what 
is  designated  as  tbe  "Terminal  BaUway  Oom- 
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panT"  abont  1  a.  m.  of  November  14th,  and 
tbe  latter  company  transported  said  cattle 
to  the  National  Stockyards,  a  distance  of 
smne  12  miles,  and  there  unloaded  and  de- 
liTered  tbe  cattle  at  7  a.  m.  of  the  same 
naomln^,  as  alleged.  Inasmuch  as  It  thus 
appears  that  there  was  some  fire  or  six 
boors'  delay  in  the  shipment  on  the  part  of 
a  railway  company  not  a  party  to  the  suit, 
it  is  insisted  in  the  first  and  second  assign- 
ments that  the  court  was  In  error  In  charging 
the  Jury  that.  In  event  tbey  found  tbe  facts 
of  negligence  and  Injury  as  alleged,  they 
would  then  find  for  plalntlfT,  and  "assess 
bis  damages  at  the  market  value  of  all  cat- 
tle so  killed  (If  any)  at  that  point  of  destina- 
tion at  the  time  they  should  have  arrived 
there,  to  which  yon  will  add  the  difference.  If 
any.  In  the  market  value  of  all  said  cattle 
that  may  have  been  so  Injured,  If  any,  at 
National  Stockyards,  111.,  at  the  time  of  their 
arrival  In  the  condition  they  were  then  In, 
and  their  market  value  at  siaid  place  In  the 
condition  tbey  should  have  been  In  at  tbe 
time  they  shonld  have  arrived  there."  It  la 
urged  that  this  was  prejudicial,  in  that  the 
jury  were  thereby  permitted  to  assess  dam- 
ages against  tbe  two  railway  companies 
sued  that  In  fact  occurred  on  all  three  lines 
of  railway. 

Tbe  entire  paragraph  of  the  charge  from 
which  tbe  above  quotation  Is  made  was  sub- 
stantially In  tbe  form  approved  In  Railway 
Company  v.  Cushny  (Tex.  Civ.  App.)  M  S. 
W.  795,  and  we  think,  when  considered  to- 
gether with  other  parts  of  tbe  charge,  could 
not  have  been  prejudicial  In  tbe  particular 
above  stated. 

The  court  In  another  paragraph  plainly 
and  explicitly  limited  the  liability  of  each  of 
tbe  railway  companies  sued  to  Its  own  negli- 
gence, and  Injuries  and  damages  proximately 
resulting  therefrom.  Besides,  we  fail  to  And 
any  evidence  of  negligence  on  tbe  part  of 
tbe  Terminal  Railway  C!ompany,  or  of  any 
Injury  done  appellee's  cattle  while  in  Its  pos- 
session. The  delay,  or  apparent  delay,  after 
receipt  of  the  cattle  on  the  part  of  the  Ter- 
minal Railway  Company,  Is  not  explained. 
It  may  or  may  not  have  been  tbe  result  of 
negligence,  but.  If  so,  the  charge  as  a  whole 
evidently  excluded  the  appellants  from  lia- 
bility therefor,  while  It  Is  quite  clear  that  tbe 
delay  did  not  and  could  not  have  resulted  In 
tbe  loss  of  an  earlier  market,  so  that  the  first 
and  second  assignments  will  be  overruled. 

It  is  also  Insisted  that  the  charge  gave  un- 
due prominence  to  the  fact,  established  by 
tbe  testimony,  that  the  train  broke  In  two, 
and  ran  together,  to  the  Injury  of  plalntlfT's 
cattle  while  on  the  line  of  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  We 
fail  to  see  bow  this  charge  operated  to  the 
prejudice  of  said  company.  This  circum- 
stance was  particularly  pleaded,  and  seems  to 
be  uncontroverted  In  the  proof.  If,  as  Insist- 
ed, It  tended  to  minimize  the  rough  handling 
ftud  injuries  on  tbe  line  of  the  Texas  ft  Pa- 
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ft  P.  By.  Co.  ▼.  Donovan,  86  Tex.  878,  25  8. 

W.  ja 

The  foregoing  condnalona  dispose  of  all 
a88if;nnientB  of  error,  save  the  tenth  ('which 
requires  no  notice),  presented  by  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Oompany.  The  assignments  presented  by 
the  appellant  the  Texas  &  Pacific  Railway 
Company  have  been  carefully  examined,  but 
we  find  no  substantial  merit  ttaweiii.  The 
eridence  suflflclently  supports  the  verdict 
against  it,  and  we  fail  to  find  prejndidal  con- 
flict. If  any,  In  charges  glren  by  the  court, 
as  urged  in  the  second  assignment  of  error. 

Believing  that  the  evidence  supports  the 
verdict  and  judgment,  and  reversible  error 
not  having  been  exhibited,  the  Judgment  will 
be  afllrmed. 


lASATBR  V,  FIRST  NAT.  BANK  OF 

JAOKSBORO.* 

^Conrt  of  Oivil  Appeals  of  Texas.     Nov.  8, 

1902.) 

NATIONAL    BANKS— USURY— PBNAIVTT  —  RIGHT 

TO  RBCOVBR— ASSIQNMBNT  OF  CUAIU— 

BANKRUPTCY  OF  CLAIMANT. 

1.  Rev.  St.  U.  S.  {  51»8  [U.  S.  Comp.  St. 
1901,  p.  3498],  provides  that,  where  a  person 
has  paid  usury  to  a  natioDel  bank,  such  person, 
or  "his  legal  representative,"  may  recover  back 
twice  the  amount  of  interest  so  paid.  Held 
that,  since  the  statute  gives  the  right  of  action 
to  the  legal  repre"pntBtTve  of  the  person  paying 
ttie  interest,  it  is  a  right  which  snrvivM,  and 
therefore  is  assignable  under  the  laws  of  Texas, 
and  an  action  may  be  maintained  by  a  partner 
who  has  purchased  all  interest  in  a  firm  which 
has  paid  such  nsnrioos  interest. 

2.  Where  plaintiff,  with  soretr,  executed  a 
note  to  a  national  bank,  secured  by  a  mortgage 
of  cattle,  and  afterwards  sold  the  cattle  to  the 
surety  in  consideration  of  payment  by  him  of 
the  note  and  interest  to  the  bank,  snch  payment 
by  the  surety  operated  as  a  payment  by  plain- 
tiff. 

8.  Under  Rev.  St.  U.  8.  I  5198  [TT.  S.  Comp. 
St  1901,  p.  8493],  providing  that  a  person 
who  has  paid  to  a  national  bank  a  greater 
amount  of  interest  than  that  allowed  by  law  in 
the  state  where  the  bank  is  situated  may  recov- 
er back  twice  the  amonnt  of  interest  so  paid, 
the  bankruptcy  of  the  person  who  has  so  paid 
nsurions  Interest  does  not  preclude  his  recov- 
ery under  the  statute,  after  his  discharge,  where 
his  trustee  in  bankruptcy  did  not  reduce  the 
claim  to  possession. 

4.  Under  Rev.  St.  U.  S.  f  6198  [U.  8.  Oomp. 
St.  1901,  p.  3493],  barring  actions  to  recover 
nsurions  interest  from  national  banks  after 
"two  years  from  the  time  the  usurious  transac- 
tion occurred,"  the  date  of  the  transaction  is 
the  date  of  the  payment  of  the  nsurious  inte^ 
est. 

Appeal  from  District  Court,  Jaclc  County; 
J.  W.  Patterson,  Judge. 

Action  by  J.  L.  Lasater  against  the  First 
National  Bank  of  JacksI>oro.  From  a  judg- 
ment for  defendant,  plaintUt  appeals.  Re- 
versed. 

Wayne  H.  Lasater  and  Howard  Martin, 
for  appellant  Thos.  D.  Sporer  and  B.  W. 
Nicholson,  for  appellee. 

*Rehearlng  (till  pending. 

t4.  See  Banks  and  Banking,  vol.  t.  Cent  Dig.  | 


HUNTER,  J.  Tbia  suit  wms  bronslit  by 
appellant  July  26,  1901,  upon  the  federal 
statute,  to  recover  from  the  Iiank  twice  the 
•um  of  $1,526.80  usurious  interest  paid  to  it— 
$3,068.60.  The  defense  was  a  general  de- 
nial, statnte  of  limitation  of  two  years,  and 
that  since  the  usury  was  paid  the  appellant 
had  filed  his  petition  in  bankruptcT.and  been 
discharged,  and  tliat  he  tlierefore  Iiad  no 
tight  or  interest  in  the  claim.  The  case  was 
tried  by  the  court  without  a  jury,  who  ren- 
dered Judgment  for  tlie  bank,  and  bence 
this  appeal. 

The  facta  are  snlurtantially  as  follows: 
The  api>ellant  and  one  Maggard  were  part- 
ners in  cattle  raising,  and  on  the  30th  day 
of  March,  1898,  borrowed  of  the  bank  $4,000, 
and  executed  their  Joint  note,  with  A.  M. 
Lasater  as  surety,  for  $4,350,  due  Novemlier 
15,  1898,  with  10  per  cent  interest  after  ma- 
turity. They  also  mortgaged  their  cattle  to 
the  bank  as  further  security  to  said  note. 
On  November  22,  1808,  the  firm  paid  $390.90 
on  said  note,  directing  It  to  be  applied  to  tlie 
interest  due  thereon,  and  on  the  same  day 
borrowed  $100  more,  -wUch  was  added  to 
the  note,  and,  after  deducting  tlie  sum  of 
$380.90,  interest  due,  renewed  the  same  for 
$4,450,  dating  it  back  to  November  15.  1898l 
It  was  signed  by  the  same  parties  as  before, 
and  bore  10  per  cent  interest  ftom  maturity. 
On  the  17th  of  August,  1899,  the  firm  paid  on 
said  note  $382.90,  with  no  Instructlona  how 
to  apply  it,  and  on  the  next  day  paid  $167.50 
more,  instructing  the  Iiank  to  apply  it  to 
the  payment  of  Interest:  and  on  the  17th 
day  of  November,  1889,  the  appellant  paid 
$62  more,  with  no  instructions  how  to  apply 
It  In  same  month  of  NovemI>«  the  said 
Maggard  sold  all  his  interest  in  the  firm  to 
Lasater,  the  latter  assuming  all  the  liabil- 
ities, but  nothing  was  said  about  tbls  claim 
against  the  liank;  and  appellant  renewed  the 
note  for  $4,313.50,  dating  it  back  to  Novem- 
ber 10,  1889,  payable  June  15,  1900,  with  in- 
terest at  10  per  cent  after  maturity.  On  De- 
cemt>er  0,  1899,  appellant  paid  $22JS0;  on 
June  29,  1900,  $15— with  no  instructions  as  to 
application  of  such  payments.  On  the  15th 
day  of  October,  1900,  A.  M.  Lasater,  the 
surety,  bought  all  the  mortgaged  cattle  of  ap- 
pellant and  some  others,  and  agreed  to  as- 
sume and  pay  off  the  note  in  full  considera- 
tion of  said  sale,  and  executed  his  note  to 
the  bank  on  the  17th  day  of  said  month, 
toklng  up  the  appellants  note,  and  In  June, 
1901,  paid  to  the  bank  the  sum  of  $4,457  in 
full  of  said  note,  and  the  bank  delivered  to 
appellant  bis  note  so  token  up.  The  appel- 
lant's last-named  note  was  also  secured  by 
another  mortgage  given  to  the  bank  on  all 
of  the  same  cattle.  On  November  19,  1900, 
appellant  filed  his  petition  in  bankruptcy  in 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  Texas,  and  B.  H. 
Cottlngham  was  appointed  trustee;  and  ap- 
pellant was  duly  discharged  of  all  hla  debte 
on  January  7, 1901,  and  the  trustee  was  dia 
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«haitred  of  his  trust  on  Jnne  U,  1901.  He 
aretnrned  no  assets  to  his  trustee.  Says  be 
■lad  none,  unless  this  claim  for  usury  was 
one.  Says  he  did  not  tell  the  trustee  or  his 
'Creditors  about  this  claim  for  usury.  After 
the  note  was  paid  by  A.  M.  Lasater,  and  the 
«attle  gotten  up,  he  contended  that  there 
were  not  as  many  cattle  as  were  represented 
l>y  appellant,  and  this  controversy  was  after- 
wards settled  by  appellant  agreeing  to  pay 
lilm  $1,S00  for  the  deficit,  and  has  paid  him 
^500  by  transferring  him  bis  Interest  in  bis 
Xrandmother's  estate. 

All  the  notes,  from  first  to  last,  contained 
usury.  The  whole  amount  borrowed  was 
-$4,100.  The  whole  amoimt  paid  back  was 
■$5,497.80.  The  whole  time  was  2  years,  6 
months,  and  17  days.  The  highest  legal 
rate  of  Interest  allowed  by  Texas  law  was 
10  per  cent,  per  annum.  The  whole  amount 
of  Interest  paid  was  $1,397.80.  The  whole 
amount  of  legal  interest  was  $1,038.06. 

The  facts  as  above  stated  are  undisputed, 
«nd  only  questions  of  law  are  presented  for 
solution. 

The  able  counsel  of  appellee  bank  contend 
that  appellant  had  no  right  to  sue  for  the 
penalty  denounced  by  the  statute:  (1)  Be- 
'Cause  only  the  person  paying  the  usurious 
interest,  or  his  legal  representative.  Is  al- 
lowed, under  the  statute,  to  sue  for  It,  and 
that  appellant  Is  neither  of  these,  since  the 
luoney  was  paid  by  the  firm,  and  the  other 
member  does  not  sue.  (2)  The  last  payment 
was  made  by  A.  M.  Lasater,  who  was  Joint- 
ly bound  on  the  note,  and  he  does  not  sue. 
<3)  Appellant's  trustee  In  bankruptcy  should 
l>rlng  the  action.  If  maintainable  at  all,  for 
the  fund  would  be  an  asset  of  the  bankrupt's 
-estate,  and  belong  to  the  trustee  for  the  use 
of  appellant's  creditors. 

Section  61D8  of  the  Revised  Statutes  of  the 
United  States  fD.  S.  Comp.  St  1901,  p.  3493] 
provides:  "The  taking,  receiving,  reserving, 
or  charging  a  rate  of  Interest  greater  than 
Is  allowed  by  the  preceding  section,  when 
knowingly  done,  shall  be  deemed  a  forfeiture 
of  the  enthre  Interest  which  the  note,  bill, 
or  other  evidence  of  debt  carries  with  It, 
or  which  has  been  agreed  to  be  paid  there- 
on. In  case  the  greater  rate  of  Interest  has 
been  paid,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representatives,  may  re- 
•cover  back,  In  an  action  In  the  nature  of 
«n  action  for  debt,  twice  the  amount  of  in- 
terest thus  paid  from  the  association  taking 
or  receiving  the  same:  provided  such  action 
Is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred." 
The  preceding  section— 5197  [U.  S.  Comp. 
St.  1901,  p.  3493]— provides,  among  other 
things,  that  national  banks  may  charge  and 
receive  on  notes,  bills,  etc..  Interest  at  the 
rate  allowed  by  the  laws  of  the  state  where 
the  bank  Is  located,  and  no  more. 

The  first  question  confronting  us  Is,  has 
the  remaining  member  of  a  partnership,  who 
bas  purchased  all  the  retiring  member's  in- 
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S41,  66  Am.  Dec.  742.  See,  also,  Bank  t. 
Alvea,  91  Ky.  146,  15  S.  W.  133;  LouisylUe 
Trust  Co.  T.  Ky.  National  Bank  (C.  C.)  87 
Fed.  143;  Id.,  102  Fed.  442;  Fidelity  In*.  Co. 
y.  Ryan  (Ky.)  68  S.  W.  610;  Hammond  v. 
Organ  Co..  82  U.  S.  724,  23  L.  Ed.  767;  Ry. 
Co.  T.  Bryan,  8  Bmedes  &  M.  275;  Abb.  Law 
Diet;  Wamecke  t.  Lembca,  71  111.  91,  12  Am. 
Rep.  85;  Bradley  v.  Dells  Lumber  Co.,  105 
Wis.  246,  81  N.  W.  394;  O'Neale  t.  Caldwell, 
S  Cranch,  C.  C.  313,  Fed.  Ca&  No.  10,515. 

In  Taylor  t.  Stuiisis,  6  Tex.  Ct.  Rep.  140, 
68  S.  W.  638,  the  Court  of  Civil  Appeals  for 
the  Fifth  District,  in  an  opinion  by  Chief  Jus- 
tice Rainey,  held  that  one  who  has  a  right  of 
action  for  double  the  amount  of  usurious 
interest  paid  by  Iiim  under  article  3106,  Rev. 
St  Tex.  1896,  can  assign  the  same,  so  as  to 
glre  to  the  assignee  the  right  to  maintain  an 
action  thereon. 

The  Texas  statute  is  as  follows:  "If  usuri- 
ous interest,  as  defined  by  the  preceding  ar- 
ticles, shall  hereafter  be  received  or  collected 
the  person  or  persons  paying  the  same,  or 
their  legal  representatives,  may  by  action  of 
debt  instituted  in  any  court  of  this  state 
having  Jurisdiction  thereof,  within  two  years 
after  such  payment  recover  from  the  person, 
firm  or  coiiMTation  receiving  the  same,  dou- 
ble the  amount  of  Interest  so  received  or  col- 
lected."   2  Sayles'  Ann.  Civ.  8t  art  3106. 

The  learned  Chief  Justice  puts  the  decision 
upon  the  ground  that  "this  statute  gives  a 
right  of  action  to  one  paying  usurious  inter- 
est, and  in  case  of  his  death  such  a  right 
would  t>ecome  an  asset  of  his  estate,  subject 
to  administration,"  and  therefore  the  charac- 
ter of  claim  which  may  be  bought  and  sold; 
citing  Railway  Company  v.  Freeman,  57  Tex. 
156.  In  the  latter  case  it  is  said  that  "when 
the  Injury  aCTects  the  estate,  rather  than  the 
person,  •  •  •  the  right  of  action  could  be 
bought  and  sold,  such  right  of  action,  upon 
the  death,  bankruptcy  or  Insolvency  of  the 
party  injured,  passes  to  the  executor  or  as- 
signee as  part  of  his  assets,  because  It  affects 
his  estate  and  not  his  personal  right" 

Under  a  statute  of  Texas  (Rev.  St  1895, 
art  8353a)  which  prescribed  that  claims  for 
damages  for  injuries  not  resulting  in  death, 
whether  "to  the  health  or  t/>  the  reputation 
or  to  the  person  of  the  injured  party,"  shall 
not  abate  by  reason  of  his  death,  nor  by  rea- 
son of  the  death  of  the  person  against  which 
such  cause  of  action  shall  have  accrued,  but 
in  case  of  the  death  of  either  or  both,  such 
cause  of  action  shall  survlTe  to  and  in  favor 
of  the  "heirs  and  legal  representatives"  of 
such  injured  party,  we  beld  that  the  claim, 
being  one  which  survived  to  the  representa- 
tives of  bis  estate,  was  assignable,  so  as  to 
vest  an  Interest  in  his  attorney  to  whom  a 
half  interest  had  been  transferred.  Ry.  Co. 
V.  Miller  (Tex.  ClT.  App.)  53  S.  W.  709. 

The  writer,  at  least  Is  Inclined  to  the  opin- 
ion that  the  appellant,  as  remaining  partner, 
having  purchased  from  his  retiring  partner 
all  his  interest  in  the  partnership  property 


and  assets,  agreeing  to  pay  all  the  debts  of 
the  firm,  is  the  "legal  representative"  of  the 
firm  which  paid  the  usurious  Interest,  and, 
being  such,  is  entitled  to  maintain  this  action 
in>  his  own  name.  But  however  this  may  be. 
we  have  finally  concluded,  though  witb  some 
doubt  and  hesitation,  that  by  the  terms  used 
in  the  article  it  was  the  Intention  of  Congress 
to  vest  in  the  person  who  paid  the  usurious 
Interest  the  right  to  "recover  back  twice  the 
amount  of  the  interest  thus  paid";  and  In  or- 
Aet  to  show  that  tills  right  was  not  intended 
to  be  limited  to  him  only,  as  a  purely  person- 
al right  the  words  "legal  repreaentatlves" 
were  added,  as  words  of  survivorship,  so 
that  In  case  of  the  death  of  the  person  pay- 
ing the  usurious  interest  the  right  of  action 
shall  not  die  with  him,  but  descend  to  bis  ex- 
ecutors, administrators,  and  heirs,  and  thus 
to  be  classed  as  a  claim  bdonging  to  his  es- 
tate, rather  than  to  his  person  only. 

If  we  are  correct  in  this  construction  of  the 
act  it  follows  that  the  claim,  being  one  tliat 
will  survive  the  death  of  the  person  in  whom 
the  right  of  action  Is  vested,  is  one  which, 
under  the  laws  of  Texas,  I)elongs  to  his  es- 
tate, and  consequently  one  that  may  be  sold 
and  bought  like  any  other  chose  in  action. 

The  payment  made  by  A.  M.  Lasater,  the 
surety,  who  purchased  the  mortgaged  cattle 
from  appellant  and  in  consideration  thereof 
agreed  to  pay  off  the  note  to  the  bank,  and  in 
discharge  thereof  executed  his  own  note, 
which  was  afterwards  paid,  was  in  law  a 
payment  by  appellant  in  property,  and  the 
same  as  payment  In  money.  Taylor  t.  Stur- 
gls,  68  S.  W.  538,  5  Tex.  Ct  Rep.  140;  Hough 
T.  Horsey,  36  Md.  184,  11  Am.  Rep.  484;  Low 
T.  Mussey's  Estate,  86  Vt  183;  Richardson 
T.  Baker,  52  Vt  617;  Bank  v.  Blngliam.  50 
Yt  105,  28  Am.  Rep.  490;  Nelson  v.  Gooley, 
20  Vt  201;  Vol.  27,  Am.  &  Eng.  Enc.  of  Law, 
p.  960. 

There  Is  po  molt  In  appellee's  contention 
tliat  because  of  appellant's  bankruptcy,  he 
cannot  recover  on  this  claim.  His  trustee.  It 
seems,  would  have  been  entitled  to  the  fund 
as  legal  representative  of  the  bankrupt  (In  re 
Kellogg  [D.  C]  113  Fed.  120;  Hemdon  v. 
Davenport  75  Tex.  462,  12  S.  W.  1111), 
though  there  are  some  authorities  to  the  con- 
trary (Bank  v.  Bingham,  50  Vt  105,  28  Am. 
Rep.  490:  Nichols  v.  Bellows,  22  Vt  681.  54 
Am.  Dec.  85;  Beals  v.  Lewis  [Ohio]  1  K.  E. 
641),  but  both  the  bankrupt  and  trustee  bad 
been  discharged  when  this  suit  was  filed. 
Only  the  person  paying  the  usurious  interest 
or  his  legal  representative,  can  maintain  the 
action.  The  statute  creating  the  right  es- 
pecially so  provides.  But  as  stated,  a  trus- 
tee In  bankruptcy,  and,  it  seems,  a  receiver 
appointed  by  the  court,  are  legal  representa- 
tives, within  the  meaning  of  the  statnte. 
Barbour  v.  Bank  (Ohio)  12  N.  E.  6.  But  the 
fund  in  this  instance  was  never  reduced  to 
possession,  nor  claimed  by  the  trustee  or 
creditors  In  right  of  the  trustee,  and  it  does 
not  lie  In  the  mouth  of  the  usurer  to  say  that 
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appellant  shall  not  now  recorer  It  By  know- 
ingly violating  thla  plain  statute,  the  bank 
became  liable  to  him  for  twice  the  sum  of 
Interest  so  charged  and  received  by  It  Boer- 
ner  v.  Bank  (Tex.  Sup.)  39  S.  W.  285;  Smith 
▼.  Chilton,  Id.  287;  Colgln  v.  Bank  (Tex. 
Civ.  App.)  40  S.  W.  684;  Hill  v.  Bank  (O.  0.) 
15  Fed.  432;  Bank  v.  Karmany,  98  Pa.  65; 
Bank  v.  BoUong  (Neb.)  40  N.  W.  413.  This  lia- 
bility of  tbe  bank  was  not  discharged  by  ap- 
pellant's bankruptcy  proceedings,  nor  has  it 
been  paid;  and  we  see  no  reason  why  the  ap- 
pellant Is  not  entitled  to  recover  It,  as  title 
remained  in  blm  at  the  close  of  the  bank- 
ruptcy proceedings.  Herndon  v.  Davenport, 
75  Tex.  462,  12  S.  W.  1111;  Jones  v.  Pyron, 
67  Tex.  43;  Conner  v.  Express  Co.,  42  Ga.  37, 
6  Am.  Rep.  543. 

This  brings  us  to  the  Issue  of  limitation, 
and  as  to  the  first  Interest  paid— $390.90— 
we  think  that  appellant's  right  to  recover 
on  this  payment  was  clearly  barred  by  the 
article  of  the  federal  statute  quoted.  Tbe 
"usurious  transaction  occurred,"  in  contem- 
plation of  tbe  statute,  when  tbe. usurious  In- 
terest was  paid,  which  In  this  instance  was 
November  22,  1898,  more  than  two  years  be- 
fore this  suit  was  filed— July  28,  1901.  Na- 
tional Bank  v.  Ragland,  181  U.  S.  45,  21  Sup. 
Ct  536,  45  L.  Ed.  738. 

This  disposes  of  all  the  material  questions 
of  law  arising  in  tbe  case,  and  we  conclude 
that  tbe  Judgment  must  be  reversed;  and  as 
the  facts  are  undisputed,  and  the  case  was 
tried  by  the  court  without  a  Jury,  It  becomes 
our  duty  to  render  the  Judgment  here  which 
the  court  below  should  have  rendered.  Aft- 
er deducting  the  first  payment  of  interest  of 
$390.00,  which  was  barred  by  limitation, 
from  $1,397.80,  tbe  whole  amount  of  interest 
paid,  we  find  that  appellant  paid  on  said 
debt  $1,006.90  usurious  Interest  the  claim 
for  which  was  not  barred,  and  Is  consequent- 
ly entitled  to  recover  from  the  appellee  bank 
twice  the  above  sum— $2,013.80.  The  cleric 
of  this  court  Is  ordered  to  enter  Judgment 
accordingly,  with  Interest  at  tbe  rate  of  6  per 
cent  per  annum  from  September  6,  1901,  un- 
til paid,  and  all  costs.  Reversed  and  render- 
ed. 


LASATER  V.  FIRST  NAT.  BANK  OF 
JACKSBORO. 

(Supreme  Court  of  Texas.     March  16,  1903.) 

U8DKT— PENALTY— RlJCOVERT—DISCHARaB  IN 
BANKRUPTCY  —  UNADMINISTKRED  ASSET  — 
RECOVERY  BY  BANKRUPT  — ASSIGNABILITY 
OF  CLjaU. 

1.  A  cause  of  action  for  the  recovery  of  a 
penalty  for  the  receiving  of  usurious  interest, 
on  bankruptcy  of  the  owner  of  the  cause  of  ac- 
tion, passes  to  the  trustee  in  bankruptcy. 

2.  Where  a  bankrupt  is  the  owner  of  a  claim 
against  another,  arising  from  payment  by  the 
bankrupt  of  usurious  interest  to  the  other,  and 
the  trustee  in  bankruptcy   falls  to  administer 
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such  asset,  tbe  bankrupt,  a  ! 
sue  on  the  claim. 

3.  Under  the  statute  gn  i 
usurious  interest,  or  "his  ii  i 
a  cause  of  action  for  the  re : 
from  tbe  one  to  whom  pay : 
a  claim  is  subject  to  assigni  i 

4.  Where  a  note  calls  f(  i 
and  the  maker,  in  order  to 
veys  property  to  one  who  ai  i 
pajrg  It,  the  payment  is  to  i 
by  the  maker  of  the  note,  1 1 
to  recover  the  penalty  fo ' 
from  the  payee. 

5.  Where  a  partnership  i  i 
note  calling  for  usurious  li 
the  partners  sells  out  his  in1 1 
another,  who  assumes  the  lii 
ment  does  not  preclude  tha 
from  recevering  from  the  pt: 
penalty  provided  by  stall 
usurious  Interest. 

Certified  Questions  from 
peals  of   Second   Supreme 

Action  by  J.  L.  I^sater 
National  Bank  of  Jacksbo' 
ment  for  defendant,  plain  I 
the  Court  of  Civil  Appeals 
to  the  Supreme  Court 

Wayne  H.  Lassiter  anc 
for  appellant.  Thos.  D.  il 
Nicholson,  for  appellee. 


WILLIAMS,  J.  This  can 
on  the  following  certiflcati 
of  Civil  Appeals  for  the  Si 
8.  W.  1064): 

"This  suit  was  brought 
July  26,  1901,  upon  the    I 
statutes,  to  recover  from  tl; 
sum  of  $1,526.80,  usurious  :i 
$3,053.60.    The  defense  wan 
statute  of  limitation  of  twi 
since  the  usury  was  paid, 
filed  'his  petition  In  banki 
discharged,   and  that  he 
right  or  Interest  in  tbe 
was  tried  by  tbe  court  will 
rendered  a   Judgment   for 
facts  are  substantially  as  fo 

"The  appellant  and  om 
partners  In  cattle  raising, 
day  of  March,  1898,  borro 
i^,000,  and  executed  their  j 
M.  Laaater  for  $4,350,  d 
1898,  with  10%  Interest  afi 
November  22,  1898,  the  fin: 
said  note,  directing  It  to  be 
terest  due  thereon,  and  on  : 
rowed  $100  more,  which  \ 
note,  and  after  deducting  tl 
interest  due,  renewed  the 
dating  It  back  to  November 
signed  by  the  same  partU 
bore  10  per  cent  interes 
On  the  17th  day  of  Augui 
paid  on  said  note  $382.90, 
tions  how  to  apply  it  and 
paid  S167.50  more,  Instruc 
apply  It  to  the  payment  of 
on  the  17th  day  of  Novem 


all  the  liabilities,  but  nothing  -was  said  about 
this  claim  against  the  bank;  and  appellant, 
with  A.  M.  Lasater,  renewed  the  note  for 
$4,313.50,  dating  It  back  to  November  16, 
1809,  payable  June  15,  1900,  with  Interest  at 
10  per  cent,  after  maturity.  On  December 
6,  1SU9,  appellant  paid  $22.50;  on  Jnne  29, 
1900,  $15— with  no  Instructions  as  to  the  ap- 
plication of  said  payments.  On  the  15th  day 
of  October,  1900,  A.  M.  Lasater,  the  sure- 
ty, bought  all  the  mortgaged  cattle  of  appel- 
lant and  some  others,  and  agreed  to  assume 
and  pay  off  the  note  in  full  consideration  of 
said  sale,  and  executed  his  note  to  the  bank 
on  the  17th  day  "of  said  month,  taking  up  the 
appellant's  note,  and  In  June,  1901,  paid  to 
the  bank  the  sum  of  $4,457,  in  full  of  said 
note,  and  the  bank  delivered  to  appellant  bis 
note  so  taken  up.  The  last-named  note  was 
also  secured  by  another  mortgage  given  to 
the  bank  on  all  of  the  same  cattle.  A.  M. 
Lasater  was  a  party  to  the  original  and  all  \ 
rene^vaI  notes  made  to  the  bank;  he  being 
as  to  the  bank  a  principal  thereon;  but  as 
between  himself  and  the  other  signers  a 
surety  only  on  all  but  the  last  note,  whlcb 
was  bis  obligation  alone. 

"On  November  19,  1900,  appellant  filed  his  . 
petition  in  bankruptcy  In  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Texas,  and  E.  H.  Cottingham  was  ap- 
pointed trustee,  and  appellant  was  duly  dis- 
charged of  all  his  debts  on  January  7,  1901, 
and  the  trustee  was  discharged  of  his  trust 
on  June  11,  1901.  He  returned  no  assets  to 
his  trustee;  said  be  had  none,  unless  this 
claim  for  usury  was  one;  says  be  did  not 
tell  the  trustee  or  his  creditors  aboul  this 
claim  for  usury.  After  the  note  was  paid  by 
A.  M.  Lasater,  and  the  cattle  gathered,  he 
contended  that  there  was  not  as  many  cat- 
tle as  were  represented  by  appellant;  and 
the  appellant  agreed  to  pay  bim  $1,500  for 
the  deficit,  and  has  paid  him  $500,  by  trans- 
ferring him  his  interest  in  his  grandmoth- 
er's estate. 

"Upon  the  foregoing  facts,  we  deem  it  ad- 
visable to  certify  to  your  honors  for  decision 
the  following  questions:  (1)  Was  the  appel- 
lant's dlsch.irge  In  bankruptcy  a  bar  to  his 
recovery  in  this  suit?  (2)  Was  J.  L.  Lasater, 
on  the  facts  stated,  entitled  to  recover  from 
the  bank  the  penalty  denounced  by  statute? 
In  other  words,  was  J.  L.  Lasater  entitled, 
either  as  an  assignee  or  as  surviving  partner, 
to  recover  the  penalty  sued  for  as  to  usurious 
interest  paid  during  the  continuance  of  the 
partnership?  And  was  J.  L.  Lasater,  by 
reason  of  his  having  assumed  the  payment 
of  this  debt  due  the  bank  when  he  purchased 
the  interest  of  his  retiring  partner.  Haggard, 
precluded  from  recovering  or  limited  In  hia 
recovery  to  one-half  the  sum  he  would  other- 
wise be  entitled  to?    And  is  the  payment 


plaintiffs,  and  were  certified  upon  motion  for 
rehearing.  We  have  examined  the  opink« 
of  the  court,  and  we  think  It  correctly  decid- 
ed the  several  points  presented.  We  sba'.'. 
therefore  content  ourselves  with  briefly  stat- 
ing our  conclusions,  and  citing  some  antbori- 
tles  In  addition  to  those  ref»red  to  in  the 
opinion. 

1.  The  weight  of  authority  sustains  the 
proposition  that,  when  such  a  cause  of  ac- 
tion as  that  asserted  has  accmed,  it  will,  up- 
on bankruptcy  of  the  owner,  pass  to  the  trus- 
tee In  bankruptcy.  Monongabela  National 
Hank  v.  Overholt,  96  Pa.  327;  Gray  v.  Ben- 
nett, 3  Mete.  522;  Tiffany  v.  Boatman's  etc 
Ass'n,  18  Wall.  375,  21  L.  Bd.  868;  Tampiin 
v.  Wentworth,  99  Mass.  63;  Louisville  Trust 
Co.  V.  Kentucky  Nat.  Bank  (C.  C.)  87  Fed. 
143;  Wheeiock  v.  Lee,  64  N.  Y.  242:  Spicer 
V.  Jarrett,  2  Baxt.  454;  Moore  t.  Jones.  23 
Vt  739,  Fe4.  Cas.  No.  9,768;  National  Bank 
V.  Trimble,  40  Ohio  St.  629;  Crocker  v.  Bank 
of  Chltopa,  4  Dill.  358,  Fed.  Cas.  No.  3.397. 
The  authorities  cited  by  the  Court  of  Civil 
Appeals  sustain  the  proposition  that,  after 
the  close  of  the  administration  of  the  bank- 
rupt's estate  and  the  discharge  of  the  trus- 
tee, unadministcrcd  assets  may  be  recovered 
by  the  bankrupt.  The  decisions  of  the  Su- 
preme Court  of  the  United  States  make  some- 
what doubtful  the  application  of  this  proposi- 
tion to  a  case  like  this,  where  the  tmstee 
bad  no  knowledge  of  the  existence  of  tbe  as- 
set, and  where  the  suit  is  brought  so  recent- 
ly after  the  close  of  the  bankruptcy  proceed- 
ing that  it  may  be  reopened  and  further  ad- 
ministration had.  Sessions  v.  Romadka.  145 
U.  S.  29,  12  Sup.  Ct.  799,  36  L.  Ed.  609:  Spar- 
hawk  v.  Ycrkes,  142  U.  S.  1,  12  Sup.  Ct. 
104,  35  L.  Ed.  915;  Dushane  v.  Bcall,  161  V. 
S.  513,  16  Sup.  Ct.  637,  40  L.  Ed.  791.  Tli? 
bankrupt  law  does  not  contemplate  that  any 
assets  shall  be  left  unadmlnlstered:  but  it 
sometimes  happens  that  there  are  Bucb,  and. 
when  neither  the  creditors  nor  the  trustee 
asserts  right  to  them.  It  is,  we  think,  proper 
to  regard  them,  at  least  as  against  a  wrong- 
doer, as  belonging  to  the  bankrupt.  This 
may  often  be  found  necessary,  as  It  seems 
to  be  In  this  case,  to  prevent  destruction 
of  the  property  right,  and  a  judgment  thos 
preserving  the  right  may  be  as  easily  reach- 
ed by  those  entitled  to  do  so  by  proper  pro- 
ceedings as  the  cause  of  action  itself.  If 
such  persons  do  not  choose  to  proceed,  no 
good  reason  Is  seen  why  the  bankrupt  him- 
self should  not  be  allowed  to  recover.  Lan- 
cey  V.  Foss,  88  Me.  218,  33  Atl.  1071. 

2.  That  the  interest  of  plaintlfTs  former 
partner  in  any  cause  of  action  which  accrued 
to  the  firm  passed  by  assignment  to  piaintitr 
Is,  we  think,  also  true.  Most  of  tbe  authori- 
ties which  hold  that  such  claims  pas.<i  to 
trustees  In  bankruptcy,  assignees  for  credit- 


ors,  etc.,  are  based  upon  the  proposition  that 
they  are  assignable,  although  some  of  them 
hold  such  successors  to  be  "legal  representa- 
tives," In  the  sense  of  statutes  giving  the 
action— an  Interpretation  to  which  we  are  not 
now  prepared  to  assent  It  is  true,  however, 
as  argued  by  Mr.  Justice  Hunter,  that  plain- 
tiff has  succeeded  to  the  assets  and  lia- 
bUltles  of  the  partnership  as  fully  as  as- 
signees succeed  to  those  of  bankrupts  and  In- 
solvents; and,  if  the  latter  are  to  be  regarded 
as  legal  representatives,  the  former  can  as 
well  be  held  to  be  such.  We  prefer  to  hold 
that  the  statute  which  gives  the  action  to 
the  person  paying  the  usury  or  "his  legal  rep- 
resentatives" evinces  the  Intent  that  it  is  not 
to  be  regarded  as  strictly  a  personal  right, 
and  hence  that  it  may  be  assigned. 

3.  The  authorities  cited  by  the  Court  of 
Civil  Appeals  support  its  decision  that  the 
payment  made  by  A.  M.  Lasater  of  the 
usurious  interest  which  the  contract  bound 
plaintiff  to  pay,  and  the  payment  of  which 
he  procured  by  the  conveyance  of  the  prop- 
erty, is  to  be  treated  as  payment  made  by 
him. 

The  assumption  by  plaintiff  of  the  debts  of 
the  partnership  did  not  change  the  relation 
of  either  partner  to  the  bank.  They  both  con- 
tinued liable  for  the  debt  as  before.  There 
was  imposed  on  plaintiff  no  Increased  obli- 
gation to  the  bank.  As  between  himself  and 
bis  retiring  copartner,  he  became  primarily 
liable,  but  only  to  the  extent  that  the  firm 
was  liable.  This  was  not  an  agreement  on 
bis  part  to  pay  for  Maggard  usurious  inter- 
est, and  hence  It  cannot  be  held  that,  as 
part  of  the  consideration  for  Haggard's  In- 
terest in  the  assets,  plaintiff  agreed  to  pay 
the  debt— usury  and  all.  Their  agreement 
does  not  affect  plaintiff's  right  to  recover. 
HoUand  T.  Chambers,  22  Ga.  193. 


BOND  V.  CARTER. 
(Supreme  Court  of  Texas.    March  26,  1003.) 

COURTS  OF  CIVIL  APPEALS— TRANSFERS  OF 
CAUSES— statute:— CONSTITUTIONALITY. 
l.Act  April  19,  1895  (Laws  180.5.  p.  TO.  c. 
63),  which,  for  the  purpose  of  equalizing  the  Ia> 
bors  of  the  Courts  of  Civil  Appeals,  etc.,  pro- 
Tides  that  the  Supreme  Court  sbnll,  once  each 
year  at  least,  make  an  order  transferring  caases 
from  one  of  such  courts  to  another,  is  author^ 
ized  bv  Const,  art.  6,  g  6,  as  amended  Septem- 
ber 22,  1881  (Laws  1801,  p.  198).  which  de- 
clares that  "said  Court  of  Civil  Appeals  shall 
nave^  appellate  jurisdiction  co-extensive  with 
the  limits  of  their  respective  districts,"  etc.,  and 
"said  courts  shall  have  such  other  jurisdictlou, 
original  and  appellate,  as  may  be  prescribed  by 
law." 

Opinion  on  Motion  to  Revoke  Order  of 
Transfer. 

Action  between  T.  B.  Bond  and  8.  B. 
Carter.  Judgment  rendered,  and  Bond  ap- 
pealed to  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District.  Afterwards 
the  Supreme  Court  made  an  order  transfer- 
ring the  cause  to  the  Court  of  Civil  Appeals 


for  the   Fourth   Supreme 
Motion  to  annul  order  ovei 

A.  P.  McKlnnoQ  and  Ya 
the  motion. 

GAINES,  C.  J.  This  Is 
an  order  of  this  court  enter 
of  January,  1903,  which  d 
of  this  case  from  the  Coui 
for  the  Fifth  Supreme  Ji 
that  of  the  Fourth  Suprem( 
The  case,  together  with  o\ 
to  be  transferred  in  pursui 
the  Legislature  of  April  19 
p.  79,  c.  63)  which,  for  the 
izing  the  labors  of  the  C< 
peals  and  expediting  the  dl 
in  such  courts,  provided  th 
make,  once  each  year  at  lea 
ferring  cases  from  one  of 
other.  The  ground  of  the 
act  is  not  warranted  by 
The  argument  is  that  the  a 
Constitution  wlilch  creat< 
Civil  Appeals  limited  th( 
cases  arising  In  their  re 
The  language  relied  upon 
sltion  is  found  in  section  6 
Constitution,  as  amended  S 
and  reads  as  follows:  "8 
Appeals  shall  have  appella 
extensive  with  the  limits  < 
districts,  which  shall  ex 
cases  of  which  the  distric 
courts  have  original  or  app 
under  such  restrictions  a: 
may  be  prescribed  by  law." 
have  lost  sight  of  another 
ther  on  In  the  same  sectioi 
lows:  "Said  courts  shall 
Jurisdiction,  original  and  a[ 
prescribed  by  law."  Laws 
tell's  Const.  Tex.,  p.  135. 
broad  and  comprehensive 
sufficient  to  authorize  the 
The  failure  of  counsel  to  r 
In  the  section  was  probabi 
that  it  was  omitted,  presuu 
ence,  from  the  copy  of  tl 
found  in  the  Constitution 
Revised  Statutes  of  1805. 

The  motion  la  overruled. 


FIRST  NAT.  BANK  OF  M 

V.  AMERICAN  NAT. 

KANSAS  CI' 

(Supreme  Court  of  Missouri 
Feb.  18,  1901 

NATIONAL     BANKS— POWER! 

TRA    VIRES— ESTOPPE; 

FEDERAL  QUES' 

1.  When,  in  an  action  agaii 
to  recover  on  a  guaranty  of  i 
of  Its  customer,  the  defenda 
power  under  the  national  ba; 
such  contract,  a  federal  ques 
volved,  and  an  appeal  there! 


1060 


72  SOUTHWESTERN  REPORTER. 


(Ho. 


Appeals  ia  properly  transferred  to  the  Supreme 
Court. 

2.  When  a  national  bank  enters  Into  a  con- 
tract which  is  beyond  its  powers,  it  cannot  be 
estopped  from  pleading  ultra  vires  by  the  per- 
farmance  of  the  contract  by  the  other  party. 

8.  Under  Rev.  St.  U.  S.  5  5136  [U.  S.  Comp. 
St.  1901,  p.  345.'51,  prescribing  the  powers  of  na- 
tional banks,  snch  a  bank  has  no  power  to  bind 
itself  that  a  draft  drawn  on  its  customer  will 
be  paid,  and,  when  sued  on  sach  a  contract,  it 
can  plead  ultra  vires. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Bdw.  P.  Gates,  Judge. 

Action  by  the  First  National  Bank  of  Mos- 
cow, Idaho,  against  the  American  National 
Bank  of  Kansas  City.  From  an  order  grant- 
ing a  new  trial  after  Judgment  in  favor  of 
the  plaintiff,  it  appeals.  Transferred  from 
the  Court  of  Appeals  on  a  federal  question 
involved.     Affirmed. 

This  is  -an  action  to  recover  upon  three 
drafts  drawn  by  Lleuallen,  of  Idaho,  upon 
Clemons  &  Co.,  of  Kansas  City,  for  certain 
merchandise  bought  by  the  latter  from  the 
former,  and  which  drafts  were  discounted 
by  the  plaintiff  on  the  faith  of  a  telegram 
to  it  by  the  defendant  that  they  would  be 
paid.  The  plaintiff  recovered  a  Judgment  In 
the  trial  court.  The  court  granted  a  new 
trial,  assigning  as  a  reason  "that  the  court 
erred  in  refusing  defendant's  Instructions  as 
demurrer  to  the  evidence  and  in  refusing  de- 
fendant's instruction  requesting  the  court  to 
find  for  the  defendant"  The  plaintiff  ap- 
pealed to  the  Kansas  City  Court  of  Appeals, 
and  that  court  transferred  the  case  to  this 
court  on  the  ground  tliat  a  federal  question  is 
Involved. 

The  facts  are  these:  Both  of  the  parties 
hereto  are  national  banks.  In  May,  1898, 
Clemons  &  Oo.  entered  into  negotiations  with 
Lleuallen  to  ship  them  c^tain  potatoes, 
agreeing  to  advance  50  cents  per  100  pounds 
thereon.  Lleuallen  applied  to  the  plaintiff 
bank  to  cash  his  drafts  on  Clemons  &  Oo. 
therefor,  and  that  bank  refused  to  do  so 
imless  Clemons  &  Co.'s  bank  would  telegraph 
it  to  pay  the  drafts.  Accordingly  the  de- 
fendant bank  telegraphed  the  plaintiff  bank 
on  May  18  and  19,  1898,  as  follows: 

"Kansas  City,  Mo.,  May  18,  1888. 

"First  National  Bank,  Moscow,  Idaho: 
Drafts  of  C.  C.  Lleuallen  drawn  on  O.  O. 
Clemons  and  Company  with  bills  lading  at- 
tached for  three  cars  choice  sacked  potatoes, 
valuation  fifty  cents  per  hundred  pounds, 
will  be  paid. 

"[Signed]        J.  R.  Dominlck,  Oashier." 
"Kansas  City,  Mo.,  May  19,  1898. 

"First  National  Bank,  Moscow,  Idaho: 
Drafts  O.  O.  Lleuallen  on  0.  O.  demons 
and  Company,  with  bills  lading  attached  for 
three  more  cars  choice  sacked  potatoes,  valu- 
ation fifty  cents  per  hundred  pounds,  will  be 
paid. 

"[Signed]        3.  B.  Dominlck,  Cashier." 


f  i.  Bee  Bank!  anS  Banking,  vol.  6,  Cent  Dig.  | 


Upon  receipt  of  these  telegrams  ttae  idaln- 
tifl  bank  cashed  three  certain  drafts  drawn 
by  Lleuallen  on  Clemons  &  Co.,  with  bOli 
of  lading  for  the  potatoes  8hlpi>ed  attached. 
The  drafts  were  payable  to  the  plaintiff  bank. 
The  drafts  were  dishonored  by  Clemons  & 
Co.,  and  payment  was  likewise  refused  by 
the  defendant  bank.  Clemons  &  Oo.  received 
all  the  potatoes,  and  sold  them,  and  Bevei 
paid  for  them.  Thereupon  this  suit  was 
brought  The  defendant  set  up  three  de- 
fenses: First,  want  of  power  in  the  cashier 
of  the  bank  to  send  the  telegrams,  and  that 
they  were  not  sent  in  course  of  the  business 
it  was  authorized  to  do,  and  were  not  in- 
tended by  the  cashier  to  bind  the  defendant 
as  surety  or  guarantor,  nor  to  induce  tiie 
plaintiff  to  cash  the  drafts;  second,  that 
the  potatoes  did  not  come  up  to  the  quality 
agreed  to  be  purchased;  third,  that  as  a  na- 
tional bank  the  defendant  had  no  power  to 
bind  itself  to  pay  the  drafts.  The  reply 
pleads  estoppel  on  the  part  of  the  defend- 
ant to  plead  ultra  vires.  The  trial  took  a. 
wide  range  as  to  the  ctiaracter  of  the  pota- 
toes, the  custom  of  banks  in  like  cases,  and 
the  meaning  of  the  telegrams  themselves — as 
to  whether  they  would  be  taken  in  banking 
circles  to  be  a  promise  by  the  bank  to  paj- 
tfae  drafts  or  tliat  demons  would  pay  them, 
or  simply  as  an  expression  of  opinion  as  to 
Clemons  &  Co.'s  standing  and  flnandal  re- 
sponsibility. It  was  admitted  that  Clemons 
&  Co.  were  customers  of  the  defendant  bank, 
and  had  on  general  deposit  with  the  defend- 
ant at  the  time  more  than  enough  money  to 
pay  the  drafts,  though  it  had  not  been  spe- 
cially set  apart  tor  that  purpose;  and  that 
Clemons  &  Co.  afterwards  gave  the  defend- 
ant a  bond  of  Indemnity  against  loss,  and 
employed  counsel,  and  are  defending  this 
case  at  their  own  expense. 

Wollman,  Solomon  &  Cooper,  for  appel- 
lant   Hamner  &  Hamner,  for  respondent 

MARSHALL,  J.  (after  stating  the  tkcts). 
1.  The  case  necessarily  Involves  the  power 
of  a  national  bank  to  bind  itself  to  a  third 
person  to  pay  a  draft  on  one  of  its  cus- 
tomers. The  answer  pleads  want  of  power 
in  the  defendant  under  the  national  banking 
act  A  federal  question  is,  therefore,  directly 
raised  by  the  record,  and  therefore  this  court 
has  Jurisdiction,  and  the  Kansas  City  Court 
of  Appeals  properly  transferred  the  case  to 
this  court  California  Bank  v.  K^inedy,  167 
U.  S.,  loc  dt  365,  17  Sup.  Ct.  831,  42  L.  Ed. 
198;  Bank  y.  Haseltine,  155  Mo.  62,  56  S.  W. 
1015,  86  Am.  St  Rep.  531;  affirmed  Hasel- 
tine V.  Bank,  183  U.  S.  132,  22  Sup.  Ct  50, 
46  L.  Ed.  118. 

2.  The  powers  of  a  national  bank  under 
the  national  lianklng  act  are  essentially  mat- 
ters for  federal  construction  and  interpreta- 
tion, and,  whatever  rules  may  obtain  in  the 
several  states  as  to  the  powers  of  corpora- 
tions under  state  statutes,  all  state  courts 
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must  yield  to  the  decisions  of  the  Supreme 
Court  of  the  United  States  construing  the 
powers  of  national  banks  under  the  national 
banking  act  In  this  case  the  defendant 
pleads  that  it  had  no  power  under  the  na- 
tional banking  act  to  enter  into  a  contract 
with  the  plaintiff  bank— which  is  likewise  a 
national  bank— that  the  draft  of  Lleoallen 
on  Clemons  &  Co.  would  be  paid,  because 
such  a  contract  was  a  mere  guaranty,  and 
that  it  was  ultra  vires  of  its  power  to  make 
such  a  contract  The  plaintiff  replies  that 
the  defendant  is  estopped  to  plead  ultra 
Tires,  among  other  reasons  because  the  con- 
tract Is  an  executed  contract  on  the  part  of 
the  plaintiff,  and  because  only  the  govem- 
ment  can  question  the  power  of  the  defend- 
ant to  enter  into  such  a  contract  This, 
therefore,  raises  the  question  of  the  power  of 
a  national  bank  to  interpose  a  plea  of  ultra 
vires  as  to  any  conti'act  it  may  make,  when 
sued  on  the  contract  by  the  other  party  there- 
to. Speaking  to  this  proposition,  the  Su- 
preme Court  of  the  United  States,  through 
Mr.  Justice  White,  In  California  Bank  v. 
Keimedy,  167  U.  S.,  loc.  cit  367,  17  Sup.  Ot 
833,  42  L.  Ed.  198,  said:  "Whatever  di- 
vergence of  opinion  may  arise  on  this  ques- 
tion from  conflicting  adjudications  in  some 
of  the  state  courts,  in  this  court  it  is  settled 
In  favor  of  the  right  of  the  corporation  to 
plead  Its  want  of  power;  that  is  to  say,  to 
.  assert  the  nullity  of  an  act  which  is  an  ultra 
vires  act.  The  cases  of  Thomas  v.  Railroad 
Company,  101  U.  S.  71  [25  L.  Bd.  960];  Penn- 
sylvania Railroad  v.  St  Louis,  Alton,  etc.. 
Railroad,  118  U.  S.  890  [6  Sup.  Gt  1094,  30  L. 
Ed.  83];  Oregon  Railway  &  Navigation  Co. 
V.  Oregonian  Railway  Co.,  130  U.  8.  1  [9  Sup. 
Ct  409,  32  L.  Ed.  887];  Pittsburgh,  Cincin- 
nati, etc..  Railway  y.  Keokuk  &  Hamilton 
Bridge  Co.,  181  U.  S.  871  [9  Sup.  Ct  770,  83 
Li.  Ed.  157]:  Central  Transp.  Co.  v.  Pull- 
man's Car  Co.,  189  U.  8.  24  [11  Sup.  Ct  478, 
35  L.  Ed.  55];  St  Louis,  etc..  Railroad  v. 
Terre  Haute  &  Indianapolis  Railroad,  145  V. 
S.  393  [12  Sup.  Ot  953,  HO  L.  Ed.  748];  Un- 
ion Paciflc  Railway  v.  Chicago,  etc..  Railway, 
168  U.  S.  564  [16  Sup.  Ct  1173,  41  L.  Ed. 
265];  and  McCormlck  v.  Market  Nat.  Bank, 
165  U.  8.  538  [17  Sup.  Ct.  433,  41  L.  Ed. 
817]— recogtize  as  sound  doctrine  that  the 
powers  of  corporations  are  such  only  as  are 
conferred  upon  them  by  statute,  and  that— 
to  quote  from  the  opinion  of  the  court  in 
Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  59  to  60  [11  Sup.  Ot  478, 
488,  85  L.  Bd.  55]:  'A  contract  of  a  corpora... 
tion,  which  is  ultra  vires  in  the  proper  sense 
—that  Is  to  say,  outside  the  object  of  its  cre- 
ation as  defined  In  the  law  of  its  org^aniza- 
tlon,  and  therefore  beyond  the  powers  con- 
ferred npon  it  by  the  Legislature— is  not 
voidable  only,  but  wholly  void,  and  of  no  legal 
effect.  The  obJe(;tion  to  the  contract  Is,  not 
merely  that  the  corporation  ought  not  to 
have  made  it  but  that  It  could  not  make  it 
The  contract  cannot  be  ratified  by  either  par- 


ty, because  It  could  not  have  been  authorized 
by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity, 
or  be  the  foundation  of  any  right  of  action 
upon  it'  This  language  was  also  dted  and 
expressly  approved  in  Jacksonville,  etc.. 
Railway  v.  Hooper,  160  U.  S.  614,  624,  530 
[16  Sup.  Ct  379,  40  L.  Ed.  515].  As  said  in 
McCormlck  v.  Market  National  Bank,  165 
U.  S.  538,  549  [17  Sup.  Ct  433,  436,  41  L.  Bd. 
817]:  The  doctrine  of  ultra  vires,  by  which 
a  contract  made  by  a  corporation  beyond  the 
scope  of  its  corporate  powers  is  unlawful 
and  void,  and  will  not  support  an  action, 
rests,  as  this  court  has  often  recognized  and 
afllrmed,  upon  three  distinct  grounds:  The 
obligation  of  any  one  contracting  with  a  cor- 
poration to  take  notice  of  the  legal  limits  of 
its  powers;  the  interest  of  the  stockholders 
not  to  be  subject  to  risks  which  they  have 
never  undertaken;  and,  above  all,  the  in- 
terest of  the  public  that  the  corporation  shall 
not  transcend  the  powers  conferred  upon  it 
by  law.  Pearce  v.  Madison  &  Indianapolis 
Railroad,  21  How.  441  [16  L.  Bd.  184];  Pitts- 
burgh, Chicago,  etc..  Hallway  v.  Keokuk  & 
Hamilton  Bridge  Co.,  131  U.  S.  371,  384  [0 
Sup.  Ct  770,  33  L.  Bd.  157];  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
48  [11  Sup.  Ot  478,  35  L.  Ed.  55].'  The  doc- 
trine thus  enunciated  is  likewise  that  which 
obtains  in  England.  Directors,  etc.,  of  Ash- 
bury  Railway  Carriage  &  Iron  Co.  v.  Riche, 
L.  R.  7  H.  L.  653;  Attorney  General  v.  Di- 
rectors, etc.,  of  Oreat  Eastern  Railway  Co., 
5  App.  Cas.  473;  Baroness  Wenlock  v.  River 
Dee  Co.,  10  App.  Cas.  354;  Trevor  v.  Whit- 
worth,  12  App.  Cas.  409;  Ooregum  Gold  Min- 
ing Co.  of  India  v.  Roper  [1892]  App.  Cas. 
125;  Mann  v.  Edinburgh  Northern  Tram- 
ways Co.  [1803]  App.  Cas.  69." 

This  closes  the  matter,  so  far  as  this  court 
is  concerned,  and  it  must  be  accepted  as  the 
law  in  this  case  that  the  defendant  has  a 
right  to  plead  ultra  vires  as  to  the  contract 
here  sought  to  be  enforced  against  it. 

3.  This  leaves  for  consideration  the  ques- 
tion of  whether  the  contract  sued  on  consti- 
tuted a  guaranty  by  the  defendant  to  the 
plaintiff  that  the  draft  of  Lieuallen  on  Clem- 
ons &  Oo.  woifld  be  paid.  Section  5136,  Rev. 
St  [3  U.  S.  Comp.  St  1001,  p.  3455],  pre- 
scribes the  powers  of  national  banks,  and 
the  seventh  enumeration  of  powers  therein 
contained  is  as  follows:  "To  exercise  by  its 
board  of  directors,  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the 
banking  business;  by  discounting  and  nego- 
tiating promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidence  of  debt;  by  re- 
ceiving deposits;  by  buying  and  selling  ex- 
change, coin  and  bullion;  by  loaning  money 
on  personal  security;  and  by  obtaining,  Is- 
suing, and  circulating  notes  according  to  the 
provisions  of  this  title."  This  law  has  un- 
dergone thorough  and  exhaustive  adjudica- 
tion in  the  courts  of  the  United  States,  and. 
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briefly  stated,  tbe  rule  declared  Is  tbat  a  na- 
tional bank  has  no  power,  either  with  ot 
without  a  sufficient  consideration,  to  agree  or 
bind  itself  that  a  draft  of  A.  upon  B.  will 
be  paid;  tbat  such  agreement  is  a  mere  guar- 
anty, and  Is  not  within  the  powers  confer- 
red upon  such  banlis;  and. that,  when  sued 
upon  such  a  contract,  the  banli  can  success- 
fully interpose  a  defense  of  ultra  vires.  Se- 
Hgmau  V.  ChnrlottesviUe  National  Bank,  8 
Hughes,  047,  21  Fed.  Gas.  1036;  Johnston  v. 
CharlottcsTllIe  National  Bank,  13  Fed.  Cas. 
885;  National  Bank  of  Commerce  of  Kansas 
City  V.  First  National  Bank  of.  Kansas  City, 
Kansas,  61  Fed.  800,  10  C.  C.  A.  87;  Com- 
mercial National  Bank  v.  Plrle,  27  O.  C.  A. 
171,  82  Fed.  709,  49  U.  S.  App.  596;  West- 
em  National  Bank  t.  Armstrong,  152  U.  S. 
S51,  14  Sup.  Ct.  572,  38  L.  Ed.  470;  Bowen 
T.  Needles  Nat.  Bank  (C.  C.)  87  Fed.  430, 
and  cases  cited;  First  Nat.  Bank  t.  Nat.  Ex- 
change Bank,  92  U.  S.  127,  23  L.  Ed.  679. 
This  rule  of  the  federal  courts  has  been 
yielded  to  and  enforced  in  state  courts. 
Thilmany  v.  Paper  Bag  Co.,  108  Iowa,  333, 
79  N.  W.  68,  and  cases  cited;  Groos  v.  Brew- 
ster (Tex.  Civ.  App.)  55  S.  W.  690.  The  rule 
is  thus  tersely  stated  in  Bank  v.  Pirie,  27 
C.  C.  A.  171,  82  Fed.  799:  "The  act  of  Con- 
gress under  which  the  bank  was  organized 
confers  no  authority  upon  national  banks  to 
guaranty  the  payment  of  debts  contracted  by 
third  parties;  and  acts  of  that  nature,  wheth- 
er performed  by  the  cashier  of  bis  own  mo- 
tion or  by  direction  of  the  board  of  directors, 
are  necessarily  ultra  vires.  A  national  bank 
may  indorse  or  guaranty  the  payment  of  com- 
mercial paper  which  it  holds  when  It  redis- 
counts or  disposes  of  the  same  In  the  ordi- 
nary course  of  business.  Such  power.  It 
seems,  a  national  bank  may  exercise  as  in- 
cident to  the  express  authority  conferred  on 
such  banks  by  the  national  banking  act  to 
discount  and  negotiate  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences 
of  debt  (People's  Bank  v.  National  Bank,  101 
U.  S.  181,  183,  25  L.  Ed.  907;  U.  S.  Nat  Bank 
T.  First  Nat  Bank,  40  U.  S.  App.  67,  24  a 
O.  A.  597,  and  79  Fed.  29G);  but  It  has  nev- 
er been  supposed  that  the  board  of  directors 
of  a  national  bank  can  bind  It  by  contracts 
of  suretyship  or  guaranty  which  are  made 
for  the  sole  benefit  and  advantage  of  others. 
The  national  banking  act  confers  no  such 
authority  in  express  terms  or  by  fair  im- 
plication, and  the  exercise  of  sucli  power  by 
such  corporation  would  be  detrimental  to 
the  Interests  of  depositors,  stockholders,  and 
the  public  generally.  Norton  v.  Bank,  61  N. 
H.  589,  60  Am.  Rep.  334;  State  Bank  v.  New- 
ton Nat  Bank,  32  U.  S.  App.  52,  58,  14  O. 
C.  A.  64,  and  66  Fed.  691,  694;  Bank  ▼. 
Smith,  40  U.  S.  App.  690,  23  C.  C.  A.  80,  and 
77  Fed.  129.  In  contemplation  of  law,  there- 
fore, the  vendors  knew,  when  they  sold  the 
goods  in  controversy,  that  the  guaranty  In 
question  was  of  no  avail  as  a  security,  even 
though  they  supposed  that  it  bad  been  exe- 


cuted with  the  sanction  of  the  board  of  di- 
rectors. It  results  from  this  view  that  if 
we  were  able  to  admit  that  the  presentation 
of  the  guaranty  to  Carson,  Pirie,  Scott  &  Ca 
carried  with  it  an  implied  representation  that 
it  had  been  executed  by  direction  of  the 
board  of  directors,  and  that  the  bank  'was  in 
a  sound  fluancial  condition,  yet  we  would 
not  be  able  to  concede  that  either  of  these 
representations  was  material,  inasmuch  as 
the  plaintiffs  below  must  be  presumed  to 
have  known  that  the  guaranty  Imposed  no 
legal  obligation  upon  the  guarantor."  It  will 
be  readily  understood,  however,  that  this 
rule  does  not  prohibit  national  banks  from 
issuing  certified  checks.  Merchants'  Bank  v. 
American  State  Bank,  10  Wall.  604,  19  I^ 
Ed.  1008.  But  this  Is  very  different  from  en- 
tering into  a  contract  of  guaranty. 

It  will  be  of  no  profit  in  this  case  to  con- 
sider the  rules  of  law  adopted  by  the  sev- 
eral states  bearing  upon  the  power  of  banks 
organized  by  authority  other  than  the  fed- 
eral government  to  enter  Into  such  contracts, 
or  to  Interpose  the  defense  of  ultra  vires 
after  the  other  party  to  the  contract  has  fol- 
ly performed  It,  for  the  decisions  of  the  fed- 
eral courts  treat  all  such  contracts  as  void 
and  unenforceable  as  to  national  banks,  and 
this  court  Is  In  duty  bound  to  deter  to  tbose 
federal  decisions. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  granting  a  new  trial  for  ttae  rea- 
son that  the  contract  is  void,  and  that  the 
plaintiff  is  not  entitled  to  recover  in  this 
action,  is  affirmed.    All  concur. 


CHOUTEAU  lAND  &  LUMBER  CO.  t. 

CHRISMAN  et  al. 

(Supreme  Court  of  Missoari,  Division  No.  2. 

March  17,  1903.) 

BJBCTMENT— JUDGMENT  — NOTES  —  BVIDENCB 

OF  PAYMENT— WITNESS— CREDIBILITY— 

CONVICTION  OF  OFFENSE. 

1.  In  ejectment,  defendant  admitted  that 
plaintiff  held  the  legal  title,  but  alleged  a  con- 
tract of  sale,  pursuant  to  which  defendant  had 
paid  the  full  purchase  price,  and  was  entitled 
to  a  deed,  and  that  he  nad  made  valaable  Im- 
provemeuts,  and  prayed  judgment  that  plaintiff 
be  required  to  execute  a  deed,  or  to  repay  him 
the  purchase  price,  with  interest,  and  for  his 
improvements;  and  plaintiff  admitted  the  con- 
tract and  part  payment,  but  denied  full  pay- 
ment Judgment  was  entered  that  "plaintiff 
take  nothing  by  the  action;  that  defendant  so 
without  day  and  recover  from  plaintiff  toe 
costs,"  etc.  Held  error,  since  either  defendant 
was  not  entitled  to  recover  at  all,  or,   if  the 

jcourt  found  for  him  on  all  the  issues,  decree 
should  have  been  entered  as  prayed  in  the  an- 
swer, and  if  it  found  for  him,  except  as  to  pay- 
ment of  the  balance  of  the  purchase  price,  the 
decree  should  have  been  conditional — ^that  on 
payment  of  such  balance,  interest  and  costs. 
the  title  should  vest  in  him. 

2.  On  the  issue  as  to  whether  defendant  had 
paid  certain  notes,  the  admission  of  the  notes  in 
evidence,  when  produced  by  him,  was  not  error, 
though  they  were  not  marked  or  indorsed  as 
paid. 

3.  Since  the  enactment  of  Rev.  St  1889,  } 
4680,  providing  that  "any  person  who  has  been 
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conTicted  of  a  criminal  offence  is,  notwithstand- 
ing, a  competent  witness;  but  the  conviction 
may  be  proved  to  affect  his  credibility,  either 
by  the  record  or  by  his  own  cross-examination," 
the  rule  that  the  conviction  which  wovild  affect 
the  credibility  of  a  witness  must  be  of  a  felony 
or  petit  larceny  has  no  application. 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; J.  L.  Fort,  JudKe. 

Action  by  the  Chouteau  Land  &  Lumber 
Company  against  C.  M.  Chrisman  and  others. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.     Reversed. 

This  was  an  action  in  ejectment  for  the 
southeast  quarter  of  the  northwest  quarter 
of  section  15,  township  '^7,  range  11  east,  in 
Stoddard  county,  Mo.  Petition  was  in  usual 
form.  Process  was  regular.  The  answer 
was  an  equitable  one,  and  was  as  follows: 
"Now  this  day  comes  C.  M.  Chrisman,  one  of 
the  above-named  defendants,  and,  for  his 
separate  answer  to  plaintiff's  petition  herein, 
says  that  said  plalntltf  was  not  and  is  not 
entitled  to  the  possession  of  the  premises  in 
the  petition  described,  as  In  said  petition  al- 
leged. Defendant  admits  that  he  is  in  the 
possession  of  said  premises,  and  bad  pos- 
session of  same  at  the  time  of  the  institution 
of  this  suit,  and  still  continues  to  hold  same. 
And  for  further  answer,  defendant  says  that 
on  the  23d  day  of  February,  1895,  he  and  one 
T.  J.  Quick  were  partners  and  business  as- 
sociates, doing  business  in  Stoddard  county 
under  the  firm  name  and  style  of  Quick  & 
Chrisman;  that  on  said  day  Charles  P.  Chou- 
teau, of  St.  Louis,  Missouri,  was  the  owner 
of  the  land  described  in  plaintHT's  petition, 
and  large  bodies  of  other  lands  located  In 
Stoddard  county;  that  on  said  23d  day  of 
February  one  D.  S.  Crumb  was  the  duly  ac- 
credited and  acting  agent  for  said  Charles 
P.  Chouteau  in  Stoddard  county,  Missouri, 
with  an  office  and  place  of  business  in  Bloom- 
field,  in  said  county;  that  said  D.  S.  Crumb 
was  on  that  day,  and  had  been  for  long  prior 
thereto,  conducting  a  real  estate  business 
for  Cbas.  P.  Chouteau,  and  had  full  power 
and  authority  to  sell  any  lands  belonging  to 
snld  Chouteau  in  Stoddard  county;  that  on 
said  day  the  said  D.  S.  Crumb,  and  for  a 
loug  period  thereafter,  was  absent  from  his 
office  in  Stoddard  county,  and  absent  from 
the  state  of  Missouri,  and  that,  during  the 
absence  of  said  D.  S.  Crumb  as  aforesaid. 
Ills  brother,  one  George  H.  Crumb,  had 
charge  of  his  said  office,  and  the  business  of 
said  Chas.  P.  Chouteau,  and  was  duly  au- 
thorized and  empowered  to  transact  the 
usual  and  ordinary  business  of  said  Chas.  P. 
Chouteau  in  the  absence  of  his  said  brother, 
the  said  D.  S.  Crumb,  and  his  acts  as  such 
were  at  all  times  ratified  and  confirmed  by 
said  D.  S.  Crumb  and  Chas.  P.  Chouteau. 
Defendant  further  says  that  on  said  day  this 
defendant,  for  and  on  behalf  of  Quick  & 
Chrisman,  purchased  the  real  estate  descrlt>- 
ed  in  plaintiff's  petition  from  said  Chas.  P. 
Chouteau  by  and  through  his  aald  agents. 


the  said  D.  S.  and  Geo.  H.  Crumb,  for  the 
price  and  sum  of  one  hundred  and  forty  dol- 
lars, and  that  he  then  and  there  paid  Chas. 
P.  Chouteau,  as  part  purchase  price  of  said 
land,  the  sum  of  fifty  dollars  in  cash,  in  the 
shape  of  a  check  on  the  Continental  National 
Bank  of  St  Louis,  Missouri,  and  that  on  said 
date  the  said  firm  of  Quick  &  Chrisman 
made,  executed,  and  delivered  to  said  Geo. 
H.  Crumb  their  two  certain  promissory  notes 
of  that  date,  wherein  they  covenanted  to  pay 
Chaa  P.  Chouteau  the  sum  of  ninety  dol- 
lars, the  balance  of  said  purchase  money  for 
said  land;  that  one  of  said  notes  was  for  the 
sum  of  fifty  dollars,  and  due  and  payable  one 
year  after  date,  and  the  other  for  forty  dol- 
lars, due  and  payable  two  years  after  date. 
Defendant  states  that  long  before  said  notes 
became  due  he  fully  paid  off  and  discharged 
same,  and  thereby  became  and  was  entitled 
to  a  deed  for  said  real  estate.  Defendant 
says  that,  after  making  full  payment  as 
aforesaid  for  said  land,  he  demanded  of 
Chas.  P.  Chouteau,  by  and  through  his  agent, 
the  said  D.  S.  Crumb,  a  deed,  in  due  form  of 
law,  conveying  to  him  (the  said  defendant) 
the  said  real  estate,  but  the  said  Chas.  P. 
Chouteau  has  wholly  failed,  neglected,  and 

refused  to  make  said  deed;  that  on  the 

day  of  ,  189-,  the  said  ,  by  mis- 
take, conveyed  said  land  to  one  Floyd  King; 
that  said  conveyance  was  an  error,  and  on 

the day  of ,  1898,  the  said  Floyd 

King  reconveyed  said  land  to  the  plaintiff 

herein;  that  on  the day  of ,  180-. 

the  said  Chas.  P.  Chouteau  conveyed  all  his 
lands  In  Stoddard  county  to  the  Chouteau 
Land  &  Lumber  Company,  the  plaintiff  here- 
in; that  Chas.  P.  Chouteau  is  the  principal 
stockholder  in  said  company,  and  organized 
the  same  for  the  purpose  of  assuming  and 
conducting  the  business  of  said  Cbas.  P. 
Chouteau  in  the  sale  of  lands  in  Stoddard 
and  other  counties  of  southeast  Missouri, 
and  carrying  out  the  sales  and  contracts  of 
the  said  Chas.  P.  Chouteau  in  relation  to 
said  land,  and  that  they  took  said  land  de- 
scribed herein  subject  to  all  the  equities  and 
claims  of  this  defendant,  with  full  knowledge 
thereof;  and  that  the  said  D.  S.  Crumb  was 
for  a  long  time  after  said  change  of  name 
the  agent  of  the  said  plaintiff  herein.  De- 
fendant further  says  that  he  has  demanded 
a  deed  from  plaintiff  for  said  land,  and  that 
the  said  plaintiff,  with  full  knowledge  of 
defendant's  rights  in  the  premises,  induced 
the  said  Floyd  King  to  convey  said  land  to 
them,  for  the  purpose  of  enabling  them  to 
make  defendant  a  title  to  same,  but  says 
that  plaintiff  has  wholly  failed,  neglected, 
and  now  refuses,  to  make  him  a  deed  to  said 
real  estate.  Defendant  says  that  after  said 
purchase  and  payment  aforesaid  the  firm  of 
said  Quick  &  Chrisman  was  by  mutual  agree- 
ment dissolved,  and  this  defendant  by  the 
terms  of  said  dissolution  became  the  sole 
owner  of  said  real  estate.  Defendant  there- 
fore says  that  he  Is  the  owner  of  the  equitable 
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title  to  said  real  estate,  and  entitled  to  the 
legal  title  thereof;  that  after  said  purchase 
he  entered  upon  said  land,  and  made  valu- 
able, permanent,  and  lasting  Improvements 
thereon;  that  said  Improvements  are  of  the 
value  of  four  hundred  dollars.  Wherefore 
defendant  asks  that  his  titie  to  said  prem- 
ises be  adjudicated,  and  that  plaintiff  be 
directed  to  convey,  by  good  and  proper  war- 
ranty deed,  said  premises  to  this  defendant, 
C.  M.  Chrisman,  or  that  he  have  Judgment 
against  the  said  plaintiff  for  the  sum  of  one 
hundred  and  forty  dollars,  the  amount  of  the 
purchase  price  of  said  real  estate,  with  in- 
terest thereon  at  the  rate  of  eight  per  cent. 

per  annum  from  the day  of ,  1895, 

the  date  of  payment  thereof,  and  the  sum  of 
four  hundred  dollars  for  improvements  put 
upon  said  premises  by  this  plaintiff  in  good 
faith,  and  that  said  sums  be  declared  a  lien 
upon  said  real  estate  in  the  hands  of  plain- 
tiff, and  for  such  other  and  further  relief  as 
to  the  court  shall  seem  meet  and  proper." 
The  answer  of  the  other  defendant,  Robert 
King,  was  a  general  denial.  The  replication 
of  plaintiff  to  the  answer  of  defendant  Ciliris- 
man  was  a  general  denial. 

J.  R.  Young,  tor  appellant  Ralph  Warn- 
madi,  for  respondents. 

FOX,  J.  (after  stating  the  facts).  The  rec- 
ord discloses  in  this  case  that  It  was  admitted 
by  both  plaintiff  and  defendants  that  appel- 
lant had  the  legal  title  to  the  land  in  contro- 
versy, subject  to  whatever  equities  the  de- 
fendant Chrisman  may  have,  and  It  la  f  urtho: 
admitted  that  defendants  were  at  the  com- 
mencement of  this  action  in  possession.  It 
Is  unnecessary  to  burden  this  opinion  with 
a  detailed  statement  of  the  evidence.  Bo  far 
as  the  questions  presented  by  the  record  in 
this  cause  for  determination,  it  is  sufficient 
to  say  that  the  only  issue  submitted  to  the 
trial  court  was  the  one  presented  by  the 
equitable  answer,  and  its  denial  in  the  repli- 
cation. 

The  only  contested  question  in  this  cause 
was  as  to  the  payment  of  the  balance  of  pur- 
chase money  for  this  land.  Upon  this  dis- 
pute the  testimony  is  sharply  In  conflict 
From  this  record  it  appears  to  be  practically 
conceded  that,  if  the  defendant  made  full 
payment  for  the  land,  he  is  entitied  to  a  con- 
veyance from  the  plaintiff.  This  concession 
we  find  in  the  brief  and  argument  submitted 
to  this  court  by  the  appellant,  in  which  it  is 
stated:  "There  has  never  been  a  time  when 
he  could  not  have  paid  balance  of  purchase 
price  and  gotten  a  deed.  He  can  yet  pay 
costs  and  balance  of  purchase  price  and  get 
a  deed."  The  testimony  upon  the  issue,  as 
presented  by  the  answer,  as  before  stated, 
was  conflicting.  Upon  the  submission  of  this 
cause  to  the  trial  court  on  the  testimony  and 
admissions  of  parties,  heretofore  mentioned, 
it  rendered  the  following  Judgment:  "Now 
come  the  parties  by  their  respective  attor^ 


neys,  and  all  and  singular  the  matters  and 
things  herein  are  submitted  to  the  court  for 
trial;  and  the  court,  having  seen  and  heard 
the  pleadings  herein,  and  all  the  evidence  ad- 
duced by  the  parties,  and  being  fully  advis- 
ed in  the  premises,  doth  adjudge  herein  for 
def endtmt  It  is  therefore  considered  and  ad- 
Judged  by  the  court  that  plaintiff  take  noth- 
ing by  the  action;  that  defendant  go  without 
day,  and  recover  from  plaintiff  the  costs  and 
charges  in  this  suit  expended."  While  we 
will  express  no  opinion  as  to  how  tbe  trial 
conrt  should  have  decided  the  issue  presented 
by  the  equitable  answer  In  this  cause,  or  In 
whose  favor  the  evidence  preponderated,  we 
are  clearly  of  the  opinion  that  the  Judgment 
roidered  was  erroneous.  If  the  conrt  found 
the  Issues  for  the  defendant,  then  there 
should  have  been  a  decree  in  accordance 
with  the  prayer  In  the  answer,  vesting  the 
titie  in  him^  or  If,  under  the  evidence,  the 
court  found  ail  the  issues  for  the  defendant, 
except  as  to  the  payment  of  the  balance  of 
tbe  purchase  money,  then  a  conditional  de- 
cree could  have  been  rendered— conditioned 
upon  tbe  defendant  paying  the  balance  of 
the  purchase  money,  and  all  Interest  due 
thereon,  together  with  cost  in  the  case;  then 
the  titie  to  vest  in  the  defendant  The  de- 
fendant in  this  cause  was  either  entitied  to 
one  of  the  decrees  as  suggested  herein,  or  he 
was  not  entitied  to  recover  at  all.  It  is 
admitted  In  the  record  that  the  legal  titie  to 
the  land  in  dispute  was  in  the  plaintiff,  sub- 
ject to  the  equities  of  the  defendant;  and  the 
only  manner  in  which  this  tlUe,  as  is  here 
admitted,  can  be  defeated,  is  upon  a  proper 
showing  by  competent  evidence  Introduced  at 
the  trial,  and  a  decree  rendered  In  response  to 
such  evidence.  This  Judgment  cannot  be 
supported  upon  the  Issues  presented,  and  the 
evidence  and  admissions  submitted  to  the 
trial  court 

As  this  case  is  to  be  retried,  we  will  pass 
upon  the  contentions  as  to  the  admissibility 
of  evidence: 

The  first  question  upon  the  subject  to 
which  our  attention  Is  called  is  the  error  com- 
plained of  in  the  action  of  tbe  court  in  ad- 
mitting the  notes  in  evidence,  which  defend- 
ant says  he  had  paid.  It  is  urged  that  this 
was  error,  because  the  notes  were  not  marked 
or  Indorsed  as  being  paid.  There  was  no  er- 
ror in  the  admission  of  this  testimony.  There 
is  no  law,  rule,  or  custom  requiring  notes  to 
be  thus  marked  or  indorsed.  The  defendant 
had  the  notes.  Identified  them  as  notes  having 
been  executed  for  the  payment  of  part  of  the 
purchase  for  this  land,  and  stated  that  he 
paid  them.  He  had  the  right  to  exhibit  these 
notes  and  make  profert  of  them  to  the  conrt 
The  fact  that  they  were  not  Indorsed  as  paid 
might  be  considered  by  the  court  In  welgrhing 
the  testimony  as  to  whether  or  not  they  had 
been  paid,  but  the  absence  of  this  mark 
could  not  affect  tiielr  admissibility. 

The  only  other  question  as  to  the  admissi- 
bility of  evidence  during  the  progress  of  this 
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trial,  of  wblch  complaint  la  made,  la  the  re- 
fusal of  the  court  to  permit  defendant  Chrla- 
man  to  answer  the  question,  "Were  yon  not 
Indicted  for  stealing  timber  a  short  time  ago, 
and  did  you  not  plead  guilty?"  We  can 
readily  understand  why  the  court  excluded 
this  testimony.  It  simply  followed  a  long 
and  unbroken  line  of  decisions,  holding  that 
"convictions  which  would  afTect  the  credi- 
bility of  a  witness  must  be  a  conviction  of  a 
felony  or  petit  larceny."  In  1895  the  Oen- 
eral  Assembly  enacted  what  is  now  section 
4680,  Rev.  St.  1889,  which  provides  that  "any 
person  who  has  been  convicted  of  a  criminal 
offense  is,  notwithstanding,  a  competent  wit- 
ness; but  the  conviction  may  be  proved  to 
affect  his  credibility,  either  by  the  record  or 
by  his  own  cross-examination,  upon  which 
be  must  answer  any  question  relevant  to 
that  Inquiry,  and  the  party  cross-examining 
shall  not  be  concluded  by  his  answer."  Laws 
1895,  p.  284.  Most  of  tbe  cases  announcing 
tbe  rule  mentioned— that  the  conviction  had 
to  be  for  a  felony  or  petit  larceny— were  de- 
cided prior  to  the  enactment  of  this  section. 
Some  of  them,  however,  were  decided  since. 
But  this  coiirt,  at  its  present  term,  in  tbe 
case  of  State  v.  Blitz,  71  S.  W.  1027,  fuUy 
Interprets  that  section,  and  announces  that 
tbe  rule  as  laid  down  In  the  cases  suggested 
is  no  longer  to  be  followed.  This  question 
was  a  proper  one,  and  it  was  error  for  the 
court  to  exclude  it. 

Bntertatnlng  tbe  views  as  herein  express- 
ed, and  to  the  end  that  the  court  may  have 
an  opportunity  of  rendering  a  proper  decree 
Is  this  cause  upon  a  retrial  of  It,  the  Judg- 
ment in  this  cause  is  reversed  and  remanded. 
All  concur. 


CROWSON  et  al.  v.  CROWSON  et  aL 

(Supreme  Court  •£  Missouri,  Division  No.  2. 
March  17,  190S.) 

WILLS-CONTBST— MENTAL    CAPACITY— UNDOB 
INFLUBNCB-EVIDENCB!— VERDICT. 

1.  E^ridence   in   a  contest  of   a   will,  on   tha 

f round  of  mental  incapacity  and  undue  in- 
aence,  examined,  and  held  that  there  wag  a» 
substantial  evidence  to  support  the  vsrdict  that 
the  paper  was  not  the  will  of  the  deceased. 

2.  On  an  issue  as  to  the  mental  capacity  of  a 
testator,  his  statements  made  before  and  aftor 
the  execution  of  tbe  will  are  competent  evi- 
dence as  external  manifestations  of  his  mental 
condition  and  of  the  state  of  his  affections,  and 
not  as  evidence  of  the  truth  of  the  facta  stated. 

3.  Tbe  tests  of  mental  capacity  to  make  a 
will  are,  did  the  testator  know  what  property 
he  owned,  what  disposition  he  desired  to  make 
of  it,  all  the  persons  who  came  reasonably  with- 
in the  range  of  bis  bounty,  and  did  he  possess 
sufficient  intelligence  to  nnderstand  his  ordinary 
business  and  what  disposition  he  was  making 
of  bis  property. 

4.  Undne  influence,  coercion,  overpersuasion, 
fraud,  or  deceit  in  the  procurement  of  the  exe- 
cution of  a  will,  to  invalidate  it,  must  have  dom- 
inated the  will  of  the  testator  at  the  time  of 
its  execution,  so  that  in  fact  it  was  not  his  will. 

6.  Th*  burden  is  on  contestants  to  show  un- 
dne Influence  or  fraud  in  the  procurement  of 
the  execution  of  a  will. 


Appeal  from  Circuit  Court,  Callaway  Coun- 
ty; John  A.  Hockaday,  Judge. 

Statutory  contest  of  the  vrill  of  E.  T.  Crow- 
son  by  Eugene  L.  Crowson  and  others 
against  Minnie  Crowson  and  others.  From 
a  Judgment  in  favor  of  the  plaintiffs,  defend- 
ants appeal.    Reversed. 

Robt.  McPheeters,  J.  W.  Tlncher,  and  N. 
D.  Thurmond,  for  appellants.  D.  P.  Bailey 
and  D.  H.  Harris,  for  respondents. 

BUROESS,  J.  This  Is  a  statutory  contest 
of  the  will  of  R.  T.  Crowson,  deceased,  late 
of  Callaway  county.  The  will  bears  date 
March  2,  1899,  and  tbe  testator  died  on 
March  6,  1899,  at  tbe  age  of  69  years.  Tbe 
will  was  admitted  to  probate  by  tbe  probate 
court  of  Callaway  county  on  the  9tb  day 
of  March,  1899.  The  petition  alleges:  First, 
that  at  the  time  R.  T.  Crowson  executed 
said  will  be  was  not  possessed  of  sufficient 
mental  capacity  to  make  a  valid  will;  and, 
second,  that  said  pretended  will  was  procur- 
ed by  undue  influence  of  Minnie  Crowson, 
bis  wife,  over  the  said  B.  T.  Crowson.  The 
answers  were  general  denials.  The  answers 
of  all  the  defendants,  except  Minnie,  were 
by  tbeir  guardian  ad  litem,  they  being  mi- 
nors. The  issues  were  duly  framed  by  tbe 
trial  court  and  submitted  to  a  Jury,  result- 
ing in  a  verdict  that  tbe  paper  in  evidence 
was  not  the  will  of  R.  T.  Crowson.  Defend- 
ants appeal. 

The  facts,  briefly  stated,  are  that  R.  T. 
Crowson  was  married  twice,  his  first  wife 
leaving  at  her  death  tlu'ee  sons,  Eugene  L., 
Jonathan  (called  Doc),  and  Egbert  At  tbe 
time  of  tbe  death  of  their  mother  they  were 
all  minors,  living  with  their  father  on  bis 
farm,  where  tfaey  remained  until  about  tbe 
time  they  became  respectively  of  age,  or 
nearly  so.  Tbe  two  yotmger  ones.  Doc  and 
Egbert,  worked  tbelr  father's  farm  a  year 
or  two  after  they  became  of  age,  and  receiv- 
ed a  part  of  the  crops  for  their  services.  In 
November,  1889,  six  or  eight  years  after  the 
death  of  his  first  wife,  R.  T.  Crowson  mar- 
ried the  defendant  Minnie,  whose  name  be- 
fore her  marriage  was  Liggon,  and  took 
her  to  bis  home.  Tbe  two  younger  boys 
were  still  with  tbelr  father,  and  remained 
with  him  for  a  year  or  more  after  bis  mar- 
riage to  his  second  wife.  These  sons,  as 
tbey  became  of  age,  received  small  sums 
from  tbeir  father,  as  much  as  bis  circum- 
stances permitted  him  to  give  them,  and  also 
received,  from  their  grandmother's  estate, 
money  or  property  amounting  to  seven  or 
eight  hundred  dollars.  R.  T.  Crowson  died, 
leaving  the  three  sons  by  his  first  wife,  and 
three  small  children  by  bis  last  wife,  to  wit, 
Edmund,  8  years  old,  Mary,  5,  and  Ruth,  2. 
At  the  time  of  his  death  his  older  sons  were 
all  established  in  business.  The  oldest,  Eu- 
gene, was  a  practicing  physician  doing  a 
good  practice  near  St.  Joseph,  Mo.;  Doc 
was  on  a  farm  near  Fulton;  and  tbe  young- 
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est,  Egbert,  owned  a  farm  of  17  acres,  set 
out  In  young  fruit  trees,  within  about  four 
miles  of  St  Joseph. 

For  8  or  10  years  before  his  death,  R,  T. 
Crowson  was  troubled  with  smotberiag 
spells,  supposed  to  be  caused  by  heart 
trouble.  These  spells  became  more  frequent 
the  last  year  or  two  before  his  death.  He 
had  not  been  able  to  perforin  any  heavy 
manual  labor  for  a  number  of  years.  Any 
violent  exertion  or  any  unusual  occurrence 
would  bring  on  the  smothering  spells,  so 
that  be  would  have  to  be  fanned,  and  have 
the  doors  and  windows  opened  so  as  to  get 
as  much  air  as  possible.  During  the  winter 
prior  to  his  death  his  health  was  worse  than 
it  had  been;  however,  he  continued  to  look 
after  bis  stoclf,  fed  them,  and  sheltered  them 
himself,  until  about  a  week  before  his  death. 
He  was  troubled  a  good  deal  with  bis  breath- 
ing on  the  18th  of  February,,  and  also  on 
the  25th,  and  on  up  to  the  28;  but  most  of 
that  time  he  continued  to  look  after  and 
feed  his  stock,  except  on  one  or  two  days, 
when  his  son  Doc,  or  a  neighbor,  did  that 
work  for  bim.  On  Monday,  February  27tli, 
he  was  worse,  and  seemed  to  have  what  his 
wife  thought  was  a  hemorrhage  of  the  lungs, 
and  she  sent  for  the  doctor,  who  came  to  see 
him  for  the  first  time  Monday  night  about 
bedtime.  The  doctor  thought  from  his  first 
symptoms  that  he  was  attacked  with  pneu- 
monia, but  afterwards  concluded  be  did  not 
have  pneumonia,  but  that  be  died  from  the 
effects  of  an  attack  of  the  grip  and  general 
prostration  from  age.  On  Tuesday  be  asked 
his  nephew,  who  was  going  to  Fulton  Wed- 
nesday, to  ask  the  probate  Judge  to  send 
him  a  form  of  will.  His  nephew  saw  the 
probate  judge,  and  asked  him  for  a  blank 
will  for  his  uncle  Dick.  The  probate  Judge 
had  no  blank  forms  for  wills,  but  wrote  out 
from  a  book  the  beginning  and  the  attesting 
clause  of  a  will,  and  sent  that,  with  two 
extra  sheets  of  the  same  kind  of  paper,  ttie 
last  being  requested  by  William  Crowson, 
the  nephew,  that  In  case  he  spoiled  one  he 
could  use  the  other.  These  papers  were 
delivered  to  him  Wednesday  evening  late, 
and  he  directed  his  nephew  to  put  them  In 
a  certain  drawer,  which  he  dia.  On  Thurs- 
day morning  he  directed  bis  brother-in-law, 
Burnham  Liggon,  about  how  to  feed  and  look 
after  his  stock,  and  also  requested  him  to 
go  over  to  his  neighbor  John  A.  Griffith,  and 
ask  him  to  come  over;  that  he  wanted  him 
to  attend  to  some  business  for  him.  Iviggoa 
returned,  and  informed  him  that  Mr.  GriiHth 
was  sick  and  could  not  come.  He  then 
asked  Liggon  to  go  over  to  another  neighbor, 
Charles  Whaley,  and  ask  him  to  come  over 
and  write  a  will  for  him,  and  that  If  be 
could  not  come  to  ask  his  son,  Curtis  Whaley, 
to  come.  Both  of  these  last  two  gentlemen 
came  as  soon  as  they  could,  bui  when  they 
got  there  he  was  having  his  will  written 
by  John  Beaven,  who  happened  to  call  that 
morning.    There  were  several  present  when 


the  will  was  written.  He  expressed  pleasure 
at  Mr.  Heaven's  having  come,  and  told  him 
that  he  wanted  him  to  write  a  wiU.  Before, 
however,  he  would  g^lve  any  directions  about 
writing  the  will— the  provisions  of  tbe  will 
—he  requested  his  vrlfe  to  set  a  table  out 
for  Mr.  Beaven,  and  requested  Mrs.  John 
A.  Griffith  to  open  a  certain  draw^  and  get 
the  papers  (the  same  papers  he  had  sent 
bis  nephew  for;  the  form  of  will  tbat  Judge 
Beaven  bad  sent  him).  He  also  requested 
his  wife  or  Mrs.  Griffith  to  get  tbe  pen  and 
Ink.  After  this  be  requested  his  wife  and 
Mrs.  Griffith  to  leave  the  room,  which  tbey 
did,  and  did  not  return  for  some  time  after- 
wards, when  Mrs.  Crowson  and  Mrs.  Grif- 
fith were  requested  to  leave  the  room  by 
Mr.  Beaven.  Mrs.  Crowson  was  not  in  tbe 
room  at  any  time  while  he  was  giving  any 
directions  about  his  will.  He  directed  tbe 
win  to  be  written  disposing  of  his  property 
as  therein  provided,  and  spoke  about  Ids 
purposes  in  so  doing,  that  his  little  children 
would  have  to  be  educated,  and  tbe  older 
sons  were  provided  for,  and  that  bis  wife 
was  extravagant  and  did  not  know  the  use 
of  money,  and  that,  if  he  left  bis  property  all 
to  her,  absolutely,  she  might  q>end  it  and 
leave  nothing  for  the  children,  and  for  that 
reason,  in  case  of  bis  wife's  remarriage, 
she  should  only  have  her  dower,  and  the 
rest  he  wanted  to  go  to  the  children.  While 
Mr.  Beaven  was  writing  the  will  bis  older 
sons— all  three  of  them— came,  and  wanted 
to  go  In  the  room  where  their  father  was. 
but  his  wife  put  them  off,  as  they  say,  by 
telling  them  that  he  was  bavlng  a  sinking 
spell,  and  It  might  kill  him  for  them  aU  to 
go  In  at  tbat  time.  In  about  15  minutes 
after  tbe  sons  came  Mr.  Beaven  bad  com- 
pleted tbe  will,  and  the  sons  were  admitted 
to  the  room.  He  died  on  Saturday  morning 
following,  continuing  to  get  up  and  down, 
with  assistance,  to  the  time  of  his  death. 

The  will  is  very  short  and  free  from  am- 
biguity. It  disposes  of  all  of  tbe  testator's 
property  in  one  clause,  which  reads  as  fol- 
lows: 

"First,  I  will  and  bequeath  to  my  wife  all 
my  real  and  personal  property— afto-  pay- 
ing all  my  Just  debts— to  be  held  in  trust  by 
her  during  her  widowhood  or  lifetime  for 
her  support  and  the  support  and  education 
of  her  children.  If  she  marries  again  she 
is  to  have  her  lawful  dower  and  tbe  re- 
mainder Is  to  be  divided  between  my  young- 
er children,  Edmund,  Mary  and  Ruth,  except 
one  dollar  each  to  my  older  children,  Eu- 
gene L.,  Jonathan  and  Egbert.  I  hereby 
appoint  my  wife  as  executrix  to  carry  out 
this  will." 

On  the  question  of  mental  capacity,  there 
is  some  conflict  in  the  evidence  of  the  "opin- 
ions" expressed  by  the  witnesses.  Defend 
ant  contends  that  there  was  no  evidence  to 
support  tbe  verdict  on  mental  incapacity  to 
make  the  will. 

While   counsel    for  the  contestees    admit 
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that  on  the  qnestion  of  mental  capacity  of 
tbe  testator  there  is  some  conflict  in  the  evi- 
dence of  the  "opinions"  expressed  by  the 
witnesses,  they  contend  that  there  was  no 
evidence  to  support  tbe  verdict  on  mental 
capacity  sufficient  to  malce  the  will. 

Upon  this  feature  of  the  case,  John  T. 
Beaven,  who  wrote  the  will,  signed  It  as  an 
attesting  witness,  and  certified  to  it  as  such 
that  at  the  time  of  its  execution  tbe  testa- 
tor was  of  sound  mind  and  disposing  mem- 
ory, testified  upon  the  trial  as  follows:  "I 
didn't  think  be  was  of  sound  mind"  at  tbe 
time  he  made  the  will.  "He  was  very  sick, 
suffering,  breathing  very  hard  and  very  rap- 
id, and  was  very  nervous  and  excited,  and 
didn't  seem  to  realize  the  difference  between 
personal  property  and  real  estate."  "I  didn't 
consider  that  he  was  at  himself  properly, 
lie  was  not  composed  at  all  in  mind." 

This  witness,  having  attested  the  execution 
of  the  will,  was  competent  to  give  his  opin- 
ion as  to  the  condition  of  the  testator's 
mind  at  that  time;  but  he  gave  no  satisfac- 
tory reason  for  the  change  of  his  mind  with 
respect  to  the  condition  of  the  testator's 
mind  at  the  time  he  certified  that  he  was  of 
"sound  mind  and  disposing  memory,"  and  at 
the  trial,  when  he  testified  that  he  did  not 
think  be  was  of  sound  mind  at  the  time  be 
made  tbe  will.  But  the  facts  which  occurred 
at  the  time  of  tbe  execution  of  tbe  will.  In- 
cluding the  provisions  of  the  will,  show  to  the 
contrary,  and  that  the  testator  not  only 
knew  what  property  he  owned,  what  disposi- 
tion be  desired  to  make  of  It,  all  the  persons 
-who  come  reasonably  within  the  range  of 
his  bounty,  but  that  he  possessed  sufficient 
understanding  and  Intelligence  to  understand 
bis  ordinary  business  and  what  disposition 
be  was  making  of  bis  property.  These  are 
the  tests  of  mental  capacity  to  make  a  will. 
Harvey  v.  Sullens'  Heirs,  56  Mo.  372;  Be- 
nolst  V.  Murrin,  68  Mo.  307;  Norton  v.  Pax- 
ton,  110  Mo.  456,  19  8.  W.  807;  Couch  v. 
Gentry,  113  Mo.  248,  20  8.  W.  890;  Klsch- 
man  v.  Scott,  160  Mo.  214,  65  S.  W.  1031. 

Other  witnesses,  offered  by  plaintiffs  upon 
this  feature  of  tbe  case,  were  as  follows: 

Dr.  B.  L.  Orowson,  a  son,  wbo  saw  de- 
ceased a  few  minutes  after  the  will  was  writ- 
ten, says:  "Father  was  very  restless,  ner- 
vous, excited,  and  talkative.  When  we 
would  rouse  him  up  he  would  ask  questions 
and  answer  questions;  I  should  say  semi- 
intelllgently.  If  left  for  a  few  moments,  be 
would  sink  into  a  kind  of  delirium  and  talk 
kind  of  delirious."  "Pulse,  130;  respiration, 
42;  temperature,  99."  "I  don't  think  he  was 
in  a  condition  from  tbe  time  I  got  there  to 
transact  ordinary  business."  "I  would  say 
that  any  person  in  tbe  condition  In  which  I 
found  blm  was  not  capable  of  transacting 
business  matters." 

Dr.  Glbbs,  the  attending  physician,  says 
that  on  Monday  deceased  bad  bad  a  hemor- 
rhage; that  he  got  there  that  night  at  10 
o'clock,  and  stayed  until  8  o'clock  next  morn- 


ing. "His  respiration  was  excited,  also  bis 
circulation,  and  he  was  excited— scared." 
"Pulse  110;  no  fever."  Thursday  night,  "I 
got  there  Just  about  12  o'clock.  He  bad 
weakened  considerably.  Temperature,  98; 
pulse,  112;  respiration,  52— normal  being  18 
to  24." 

Jonathan  Crowson  testifies  that  be  was  not 
in  condition  to  transact  business;  that  on 
Wednesday  before  the  will  was  made  be 
was  "Just  as  bad  as  be  could  be." 

Egbert  Crowson  says:  'T\'hen  I  saw  him 
(Thursday,  the  day  the  will  was  made)  I 
thought  he  was  dying." 

John  Guy,  who  stayed  with  deceased  the 
night  of  March  2d,  says:  "He  was  in  bed. 
He  didn't  talk  much.  Sometimes  he  would 
talk  flighty." 

James  T.  Crowson,  a  nephew,  stayed 
there  Tuesday  night,  and  until  11  o'clock 
Wednesday.  "His  mind  was  kind  of  off,  I 
think,  all  tbe  time."  "Talked  right  smart." 
"During  Tuesday  night  he  took  two  kinds 
of  medicines  alternately,  and  whisky."  "I 
think  he  was  growing  a  little  worse  all. the 
time.  I  wouldn't  think  he  was  capable  of 
transacting  business  in  tbe  shape  be  was  in 
while  I  was  there." 

Thomas  P.  Crowson  says:  "Was  at  his 
house  tbe  day  tbe  will  was  written."  "Found 
him  a  pretty  sick  man."  "He  seemed  to  be 
very  nervous,  and  was  picking  at  the  bed- 
clothes." "I  wouldn't  say  that  his  mental 
capacity  at  that  time  to  attend  to  ordinary 
business  was  very  good." 

Tbe  only  statements  of  these  witnesses 
which  have  any  bearing  whatever  upon  this 
feature  of  tbe  case  are  to  the  effect  that  tbe 
testator  "was  not  at  tbe  time  of  executing 
the  will  capable  of  transacting  business  mat- 
ters." These  statements  were  mere  opinions 
of  nonexperts,  without  a  single  fact  upon 
which  to  predicate  them.  There  was  no  at- 
tempt by  the  testator  to  transact  any  busi- 
ness at  that  time  other  than  to  make  his 
win,  and  bis  directions  with  respect  thereto 
to  Mr.  Beaven,  who  vrrote  it,  showed  that  be 
had  a  clear  perception  of  what  he  was  doing, 
and  what  disposition  he  was  making 
property.  Tbe  expert  testimony  did  not 
tbe  contestants'  case.  Besides,  a  man  may 
be  capable  of  making  a  will  and  yet  be  inca- 
pable of  making  a  contract  or  managing  his 
estate.  Brinkman  v.  Bueggeslck,  71  Mo.  556; 
Jackson  v.  Harding,  83  Mo.  175;  Maddox  v. 
Maddox,  114  Mo.  35.  21  S.  W.  499,  35  Am. 
St  Rep.  734;  Crossan  v,  Crossan  (Mo.  Sup.) 
70  S.  W.  136. 

We  agree  with  counsel  for  the  contestees 
that  tbe  burden  was  upon  tbe  contestants  to 
show  undue  Influence,  coercion,  or  overper- 
suasion,  or  fraud  and  deceit.  In  tbe  procure- 
ment of  the  execution  of  the  will,  and  that 
such  •influence,  to  invalidate  the  will,  must 
have  dominated  the  will  of  the  testator  at 
the  time  of  Its  execution,  so  that  tbe  will  was 
not  In  fact  bis  own  will,  but  was  that  of  bis 
wife,  Minnie  Crowson.    McFadin  t.  Catron, 
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120  Mo.  262, 25  S.  W.  506;  Sunderland  ▼.  Hood, 
84  Mo.  283;  Tlbbe  t.  Kamp,  154  Mo.  646,  64 
8.  W.  879,  66  S.  W.  440.  It  la  not  the  extet- 
ence  of  undue  Influence,  but  the  exercise  of 
It  In  the  execution  of  the  will,  which  Invali- 
dates It  There  was  some  evidence  adduced 
—but  very  little— by  the  contestants  tending 
to  show  that  the  will  was  procured  by  the 
exercise  of  undue  Influence  over  the  mind  of 
her  husband  by  Mrs.  Orowson.  On  the  other 
hand,  there  was  evidence  that  he  was  a  man 
of  strong  win  power,  as  well  as  substantial 
evidence  tending  to  show  that  the  will  was 
made  in  pursuance  of  a  plan  conceived  by  him 
about  the  time  his  youngest  child  was  bom. 
His  statements  made  before  and  after  the 
execution  of  the  wIU  were  competent  evi- 
dence as  external  manifestation  of  his  men- 
tal condition  and  of  the  state  of  his  affec- 
tions, and  not  as  evidence  of  the  truth  of  the 
facts  stated.  Bule  v.  Maupln,  84  Mo.  587; 
Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  610, 
17  Am.  St  Rep.  552.  The  evidence  showed 
that  about  the  time  his  last  child  was  born 
the  testator  said  tliat  be  had  provided  for 
the  other  clilldren  and  clothed  them  until 
they  were  of  age,  and  that  he  expected  to 
leave  to  these  three  little  children  his  prop- 
erty. 

It  is  said  in  Thompson  v.  Ish,  99  Mo.  160, 
12  S.  W.  510,  17  Am.  St  Rep.  552,  that  "the 
Influence  of  a  wife  or  child  tipon  a  testator, 
while  the  latter  has  power  to  deliberate  and 
estimate  the  inducements,  will  not  avoid 
the  will,  if  the  influence  is  exerted  in  a  fair 
and  reasonable  manner,  and  without  fraud  or 
deception.  The  Influence  of  one  occupying 
such  relation  to  the  testator,  to  avoid  the 
will,  must  be  such  as  to  overreach  and  de- 
stroy the  free  agency  and  will  power  of  the 
testator."  There  Is  no  evidence  of  fraud  or 
deception  practiced  upon  the  testator;  and, 
in  view  of  the  fact  that  there  is  no  such  evi- 
dence, the  will  ought  not  to  be  set  aside  for 
undue  influence  of  the  vrlfe,  In  the  absence  of 
evidence  showing  that  considering  the  state 
Of  the  mind  of  the  testator,  the  influence  was 
not  of  such  a  character  as  to  destroy  the  free 
agency  of  the  testator,  and  make  it  her  will 
and  not  bis.  Myers  v.  Hauger,  98  Mo.  483, 
11  S.  W.  974;  Campbell  v.  Carlisle,  162  Mo. 
634,  68  8.  W.  701. 

Nor  do  we  think  the  will  so  unfair  and  on- 
Just  to  contestants  as  to  cast  any  imputation 
of  fraud  or  unfairness  on  the  part  of  Mrs. 
Crowson  in  the  procurement  of  its  execution. 
She  was  not  present  when  the  will  was  exe- 
cuted, and  simply  holds  the  land  in  trust 
during  her  widowhood  or  lifetime  for  her 
support,  and  the  support  and  education  of  her 
cliildren.  If  she  marries  again  she  Is  to 
have  her  lawful  dower,  and  the  remainder 
to  be  divided  between  her  children.  The  con- 
testants have  aU  arrived  at  their  majority, 
and  have  had  for  several  years  homes  of  their 
own,  and  been  doing  profitable  business  for 
themselves.  The  three  contestees  were  at 
the  time  of  their  father's  death  aged,  re- 


spectively, 8,  6,  and  2  years,  and  nothing 
could  seem  more  natural  than  tliat  be  ahoaU 
have  an  earnest  solicitude  for  their  welfare, 
and,  with  that  object  in  view,  he  should  give 
all  that  he  possessed  to  their  mother  In  trust 
for  them. 

Our  conclusion  Is  that  there  Is  no  substan- 
tial evidence  to  support  the  verdict  We 
therefore  reverse  the  Judgment  without  re- 
manding the  cause.  All  df  this  Division  con- 
cur. 


DALTON  T.  OITT  OF  POPLAB  BLUFP. 

(Supreme  CSourt  of  Missouri,    Division  No.  i. 
March  17,  1903.) 

CONTRACT— PATHENT-TRIAL—HUUNOS   OF 
I<AW— PAROL   EVIDENCE. 

1.  Where,  in  an  action  against  a  city  to  n- 
cover  on  grading  contracts,  plaintiff  introduced 
resolutions  authorizing  the  contracts,  and  parol 
evidence  that  the  resolutions  yrere  adopted  in 
the  manner  required  to  enact  ordinances,  and 
were  therefore  aufflcient  though  ordinances 
were  required  by  the  dty  charter,  a  refusal  to 
declare  the  law  to  be  that  "under  the  plead- 
ings aud  evidence,  the  verdict  must  be  for 
plaiutiff,"  was  not  error,  since,  unless  the  evi- 
dence is  such  as  to  require  the  interpretatioa 
of  the  court,  the  court  or  jury  should  be  left 
to  determine  the  credibility  of  the  witnesses. 

2.  Plaintiff's  intestate  contracted  with  defend- 
ant city  to  erade  certain  streets,  agreeing  to 
assume  all  risks  of  its  failure  to  comply  witb 
the  statutes  or  its  ordinances,  and  to  accept 
special  tax  bills  In  full  payment  and  dischance 
of  the  city  for  doing  the  work.  He  performed 
the  work  and  receiTed  the  tax  Mils,  and  col- 
lected most  of  them  from  the  proper^  owners; 
the  remainder  being  sold  by  plaintiff.  There- 
after plaintiff  sued  the  city  to  recover  on  such 
contracts  on  the  ground  that  such  tax  bills 
were  illegally  issued  and  void.  SeUL,  that 
plaintiff  was  not  entitled  to  recover. 

Appeal  from  Circuit  Court  Madiaon  Coun- 
ty; J.  D.  Fox,  Judge. 

Action  by  J.  D.  Dalton,  administrator  of 
the  estate  of  L  M.  Davidson,  deceased, 
against  the  (dty  of  Poplar  Bluff.  From  a 
Judgment  In  favor  of  defendant  plalntifr  ap- 
peals.   Affirmed. 

This  is  an  action  upon  certain  contracts  en- 
tered Into  by  plaintiff's  Intestate,  I.  M.  David- 
son, deceased,  and  the  city  of  Poplar  Bluff, 
for  reducing  to  grade  certain  streets  of  that 
city  by  him  in  pursuance  of  the  provisions 
of  said  contract  The  answer  admits  tlie  In- 
corporation of  defendant  dty.  and  that  the 
resolution  of  October  17,  1892,  was  passed 
and  published,  but  avers  that  said  allega- 
tion In  the  first  count  of  plaintiff's  petition 
touching  said  resolution  wholly  fails  to  state 
the  facts  stated  in  said  resolution.  The  an- 
swer also  admits  the  passage  of  an  ordi- 
nance on  November  21,  1892,  as  entitled,  but 
avers  that  plaintiff  wholly  falls  to  set  forth 
any  of  the  provisions  thereof,  and  denies  tliat 
the  facts  stated  touching  said  ordinance  are 
true,  and  avers  that  plaintiff's  allegation 
touching  said  ordinance  does  not  state  the 
facta  thereof,  nor  any  of  the  facts.  It  de- 
nies that  said  ordinance  gave  any  power  or 
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authority,  or  any  direction,  by  force  there- 
of, to  do  any  of  the  acts  alleged  In  plaintiff's 
petition,  or  In  any  way  was  connected  with, 
referred  to,  or  gave  to  said  resolution  any 
force  or  validity.  The  'answer  then  avers 
that  Davidson  was  fully  paid  for  any  and  all 
work  of  any  and  all  kind  he  executed  for 
said  city.  The  case  was  tried  by  the  court. 
Bitting  as  a  Jnry,  who  found  the  issues  for  the 
defendant,  and  rendered  Judgment  according- 
ly.   Plaintiff  appeals. 

Geo.  L.  Edwards,  for  appellant  Phillips 
&  Phillips,  for  respondent 

BURGESS,  J.  (after  stating  the  tacts). 
The  facts  are  substantially  the  same  as  In 
the  case  of  Wheeler  v.  City  of  Poplar  Bluff, 
149  Mo.  36,  49  S.  W.  1088,  with  the  excep- 
tion that  In  the  case  at  bar  the  evidence 
showed  that  Davidson  had  received  all  the 
tax  bills  to  which  he  was  entitled  under  the 
contracts,  and  had  collected  thousands  of 
dollars  upon  them,  and  those  not  collected 
"were  sold  by  the  plaintiff  herein,  as  the  ad- 
ministrator de  bonis  non  of  his  estate,  in  pur- 
suance of  an  order  of  the  probate  court  of 
Butler  county,  to  one  James  A.  Lavln,  for 
the  sum  of  (100,  and  that  Davidson  had 
repeatedly  expressed  himself  as  being  satis- 
fied with  what  he  had  received  from  the 
abutting  property  owners  for  what  grading 
be  had  done. 

At  the  close  of  all  the  evidence  plain- 
tiff prayed  the  court  to  declare  the  law  to  be 
as  follows:  "That  under  the  pleadings  and 
evidence  the  verdict  and  Judgment  must  be 
for  the  plaintiff"— which  was  refused.  This 
was  all  the  declaration  of  law  asked  by 
either  party.  Under  this  state  of  facts,  we 
are  asked  to  reconsider  and  overrule  the 
Wheeler  Case,  and  establish  a  result  as 
claimed,  more  in  harmony  with  Justice. 
Such  a  request  should  at  least  come  from  a 
party  to  an  action  who  Is  bona  flde  Interested 
In  the  result,  and  not  a  mere  figurehead,  oi 
instrument  In  the  hands  of  some  person  who 
is  interested.  It  Is  boldly  asserted  by  coun- 
sel for  plaintiff  in  his  brief:  "I  take  oppor 
tunity  to  say  that  it  is  true  that  the  con- 
tracts of  I.  M.  Davidson,  sned  upon,  have 
been  sold  to  others,  who  are  now  prosecut- 
ing this  action.  I  take  also  opportunity  to 
say  that  those  others  are  the  same  citizens 
«f  the  defendant  city  who  furnished  the  mon- 
ey to  grade  its  streets  Involved  In  the  Wheel- 
er Case,  and  lost  It  through  the  decision  In 
that  case;  and  I  submit  to  this  court  If  there 
is  anything  wrong  in  their  attempt  to  thus  di- 
minish their  loss,  or  If  that  Is  any  reason 
why  their  appeal  in  this  case  should  not  re- 
ceive the  most  careful  investigation  by  this 
court."  In  response  to  the  first  assertion, 
we  may  be  permitted  to  say  that  It  Is  veri- 
fied by  the  record,  which  shows  conclusively 
that  all  the  Interest  which  I.  M.  Davidson 
liad  remaining  in  the  contracts  at  the  time 
of  his  death  was  evidenced  by  a  few  tax  bills 
which  remained  uncollected  at  that  time, 


and  which  were  thereafter  sold  by  an  order 
of  the  probate  court  of  Butler  county  to 
James  A.  Lavln.  In  answer  to  the  other 
contention,  it  may  not  be  out  of  place  to  say 
that  it  would  certainly  be  as  Inequitable  and 
unjust  to  the  property  holders  of  Poplar  Bluff 
who  paid  the  tax  bills  for  gradlag  the  streets 
in  front  of  their  respective  properties,  for 
which  counsel  tot  plaintiff  Insists  that  "the 
city  is  not  entitled,  under  any  circumstances, 
to  have  credit  for  such  of  Illegal  tax  bills  as 
contractor  may  have  collected,"  to  Impose 
upon  them  the  burden  of  being  again  taxed, 
as  they  would  necessarily  be  compelled  to  be. 
for  the  payment  of  any  Judgment  which 
I  might  be  rendered  In  favor  of  plaintiff  in 
i  this  case,  as  it  would  for  plaintiff  to  lose  a 
1  suit  In  which  the  estate  that  he  represents 
I  has  not  1  cent  interest  and  the  real  party 
I  in  Interest  ?100,  which  he  evidently  invested 
for  purely  speculative  purposes,  with  knowl- 
edge of  all  the  facts  connected  with  them. 
Moreover,  it  Is  not  only  provided  by  section 
9  of  Ordinance  No.  188  of  said  city  that  "any 
person  who  shall  make  any  contract  with 
the  city,  and  who  agrees  to  be  paid  from 
special  assessments  for  the  work  done  by 
him,  shall  have  no  claim  or  Hen  upon  the 
city  In  any  event  or  contingency;  and  no 
work,  the  payment  of  which  Is  to  be  made 
by  special  assessments,  shall  be  awarded  to 
any  contractor  who  will  not  so  agree,"  but  the 
contract  between  Davidson  and  the  city  con- 
tains this  provision:  "Said  first  party  [Da- 
vidson] agreeing  to  assume  all  risk  for 
failure  to  comply  with  said  ordinances  and 
statutes  as  aforesaid  by  said  second  party. 
And  the  said  first  party  hereby  agrees  to  ac- 
cept said  special  tax  bills,  issued  as  afore- 
said. In  full  payment  and  discharge  of  said 
second  party  for  the  doing  of  the  work  here- 
in contracted  for."  And  the  evidence  not 
only  shows  that  he  collected  a  large  propor- 
tion of  the  tax  bills,  but  that  his  adminis- 
trator thereafter  sold,  as  such,  for  the  bene- 
fit of  his  estate,  all  of  them  that  remained 
uncollected;  and  it  does  not  now  lie  In  the 
mouth  of  his  administrator  to  say  that  the 
provisions  of  the  contract  quoted,  or  the  tax 
bills  issued  in  accordance  therewith,  are  void. 
There  was  no  error  In  the  refusal  of  the 
declarations  of  law  asked  by  plaintiff.  Plain- 
tiff introduced  parol  evidence,  over  the  ob- 
jection of  defendant,  to  show  that  the  resolu- 
tions read  In  evidence  were  adopted  and  ap- 
proved with  the  same  formality  and  pro- 
cedure required  to  enact  ordinances,  and 
were  therefore  sufficient  to  authorize  the  con- 
tracts sued  upon.  In  Wolff  v.  Campbell,  110 
Mo.  114,  19  8.  W.  622,  the  trial  court  di- 
rected a  verdict  for  plaintiff,  and  refused  all 
the  Instructions  asked  by  the  defendant; 
and,  in  passing  upon  the  action  of  the  court 
in  this  regard,  it  Is  said:  "There  are  cases 
where  such  an  instruction  may  properly  be 
given— as  where  the  plaintiff's  case,  under 
the  pleadings,  turns  wholly  on  the  construc- 
tion of  a  contract  the  construction  of  which 
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Is  simply  a  question  of  law,  or  where  tbe 
answer  admits  tbe  plaintiff's  cause  of  action, 
and  sets  up  new  matter  as  a  defense,  and 
the  evidence  falls  to  malie  out  a  prima  facie 
defense.  Ordinarily,  where  the  plaintiff  pro- 
duces parol  evidence  to  support  bis  action, 
the  issue  of  fact  should  be  submitted  to  tbe 
Jury.  The  evidence  may  be  all  one  way,  yet 
it  is  for  the  jury  to  say  whether  they  believe 
the  witnesses  or  not  The  court  has  no  right 
to  tell  the  Jury  they  must  believe  the  wit- 
nesses. It  was  so  held  and  ruled  at  an  early 
day  by  this  court.  Bryan  v.  Wear,  4  Mo. 
IOC,  approved  In  Vaulx  v.  Campbell,  8  Ma 
224,  and  In  Gregory  t.  Chambers,  78  Mo. 
2»4."  Mineral  Land  Co.  v.  Ross,  135  Mo. 
101,  36  S.  W.  216;  Huston  v.  Tyler,  140  Mo. 
252,  30  S.  W.  654,  41  S.  W.  795.  In  Gordon 
V.  Burris,  141  Mo.  602,  43  S.  W.  642,  It  U  said: 
"But  when  evidence  is  given  In  support  of 
an  issue,  and  such  evidence  Is  not  of  a  char- 
acter which  requires  the  interpretation  of 
the  court,  it  has  been  held  that  the  Jury 
should  be  left  to  pass  upon  it,  though  no  con- 
tradictory evidence  be  given.  The  Jury,  It 
Is  said,  must  determine  the  credibility  of  wit- 
nesses, and  the  weight  to  be  given  to  their 
evidence;  and  a  court,  when  it  undertakes  to 
pass  upon  the  sufficiency  of  such  evidence 
to  prove  a  given  fact,  usurps  the  province 
of  the  Jury.  This  rule  has  not  been  iml- 
formly  recognized  in  this  state,  but  was  de- 
clared at  an  early  day,  and  has  been  gen- 
erally followed  in  later  decisions.  Bryan 
V.  Wear,  4  Mo.  106;  McAfee  v.  Hyan,  11  Mo. 
304;  Wolff  V.  Campbell,  110  Mo.  120  [10  S. 
W.  622]."  The  same  rule  is  announced  in 
Ford  V.  Dyer,  148  Mo.  528,  49  S.  W.  1091.  In 
the  absence  of  this  evidence,  it  was  not  af- 
firmatively shown  that  the  resolutions  of 
the  city  council  were  passed  with  the  same 
formalities  required  for  the  passage  of  an 
ordinance,  and  It  will  be  held  that  they  were 
not  so  passed.  Wheeler  v.  City  of  Poplar 
Bluff,  149  Mo.  36,  49  S.  W.  1088.  This  decla- 
ration of  law,  had  It  been  given,  would  have 
deprived  the  court,  in  Its  province,  sitting  as 
a  Jury,  of  the  right  to  say  whether  it  believed 
tue  witness  or  not,  but,  in  effect,  declared 
that  the  court  must  believe  the  witness. 
This  declaration  was  properly  refused  upon 
the  further  ground  that,  upon  the  facts  of 
the  case  as  disclosed  by  the  record,  plaintiff 
Is  not  entitled  to  recover. 

The  Wheeler  Case  was  concurred  In  by  all 
of  the  members  of  this  division.  It  was  again 
considered  on  motion  for  rehearing  presented 
by  the  same  counsel  who  appears  for  plain- 
tiff in  this  case,  and  the  motion  overruled  by 
the  unanimous  concurrence  of  the  members 
of  this  division;  and  we  are  entirely  satisfied 
that  the  legal  principles  therein  announced 
are  well  sustained  by  both  reason  and  the 
adjudications  of  the  appellate  courts  of  this 
state,  and  we  therefore  adhere  to  that  opin- 
ion. 

In  conclusion,  we  may  say  that,  in  our  opin- 
ion, there  Is  no  merit  in  this  appeal,  and  that 


tbe  conclusion  reached  by  the  trial  court  was 
for  the  right  party,  and  that  Its  Judgment 
should  be  affirmed.    It  Is  so  ordered. 

GANTT,  P.  J.,  concurs.    FOX,  J.,  not  Bit- 
ting. 


HILGERT    ▼.    BARBER    ASPHALT    PAV. 

CO. 

(Supreme  Court  of  Missouri.     March  4,  1903.) 

SUPREME    COURT— JURISDICTION  —  APPEALS  — 
CONSTITUTIONAL    QUESTIONS— CONSTRUC- 
TION OF  LAWS  AND  CONTRACTS. 

1.  There  is  nothing  in  an  issue  as  to  when 
an  act  of  the  Legislature  took  effect  (the  valid- 
ity of  the  act  not  being  questioned)  to  give 
jurisdiction  to  the  Supreme  Court  of  an  appeal 
direct  from  the  circuit  court. 

2.  No  coustitutioual  question  is  raised  in  de- 
termining an  issue  as  to  whether  a  paring  con- 
tractor was  excused  from  completing  the  con- 
tract within  the  prescribed  time  by  the  failure 
of  the  city  to  grade  the  street,  and  by  an  ordi- 
nance extending  the  time. 

3.  An  allegation  by  defendant  in  an  actiou 
by  a  private  citizen  to  cancel  tax  bills  issued 
against  his  property  in  payment  for  paving 
"that  for  the  court  to  hold  that  the  dty  is 
estopped  to  say  that  the  work  was  not  com- 
pleted within  the  time  required  by  the  contract, 
but  that  plaintiffs  are  not  precluded  from  so 
saying,  and  that  the  tax  bills  are  void,  would 
be  in  violation  of  defendant's  rights,  estali- 
lished  by  Const.  Mo.  art.  2,  |  15,  of  immunity 
against  laws  impairing  the  obligations  of  con- 
tracts, and  Const.  U.  S.  art  1,  I  10,  inhibiting 
state  laws  impairing  the  obligations  of  con- 
tracts," does  nut  raise  a  constitutional  ques- 
tion; such  provisions  relating  to  the  enactment 
of  laws  by  the  I^>gisiature,  and  not  to  decisions 
by  the  court. 

In  Banc.  Appeal  from  Circuit  Court,  Bu- 
chanan County;  A.  M.  Woodson,  Judge. 

Action  by  Josephine  Hilgert  against  tbe 
Barber  Asphalt  Paving  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Transferred  to  Kansas  City  Court  of 
Appeals. 

Scarrltt,  GrlfDth  &  Jones  and  R.  A.  Brown, 
for  appellant  Culver  &  Phillip,  for  respond- 
ent. 

ROBIXSON,  C.  J.  This  suit  was  begun  by 
respondent,  as  plaintiff  below,  to  have  declar- 
ed void  and  canceled  certain  tax  bills  issued 
to  appellant  by  the  city  of  St  Joseph  in  pay- 
ment of  the  cost  of  certain  street  Improve- 
ments made  In  front  of  respondent's  property. 
The  general  improvements  consisted  of  pav- 
ing, curbing,  and  laying  sidewalks  on  Ash- 
land avenue  for  a  distance  of  about  2,000 
feet  at  an  aggregate  cost  of  something  like 
$15,000;  the  tax  bill  Issued  against  respond- 
ent's property,  and  sought  to  be  canceled, 
however,  being  only  for  the  sum  of  $984.18. 
Tbe  grounds  alleged  by  respondent  for  hav- 
ing said  tax  bills  canceled  are  that  they  are 
void,  first  because  the  contract  for  the  work 
was  not  approved  by  the  common  council  of 
the  city  of  St  Joseph;  *and,  second,  becaose 
If  tlie  contract  was  approved  by  the  council, 
the  contractor  failed  to  comply  with  the  pro- 
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vision  thereof,  and  to  complete  the  work  with- 
in the  time  specified.  Defendant's  answer 
denied,  first,  that  the  contract  had  not  been 
confiimed,  admits  that  the  worlt  was  not 
con^ieted  within  the  time  specified  in  the 
original  contract,  and  pleads  In  avoidance 
that  the  time  had  been  extended  by  ordi- 
nance, and  that,  even  if  it  had  not  been  ex- 
tended, the  city  had  prevented  appellant  from 
completing  the  pavement  within  tbe  required 
time,  by  failing  to  seasonably  grade  the  street 
by  Independent  contractors,  as  It  undertooli 
to  do,  and  that  the  city  was  therefore  estop- 
ped to  say  that  the  work  was  not  completed 
within  the  specified  period.  The  answer  con- 
tains this  further  averment,  and  on  account 
of  which  appellant  now  contends  this  court 
bad  jurisdiction  of  the  case  on  this  appeal: 

"And  this  defendant  states  that  for  the 
court  to  hold  or  declare  that  the  said  city, 
by  reason  of  the  premises,  Is  estopped  to  say 
that  the  work  was  not  completed  within  the 
time  required  by  the  terms  of  the  contract, 
hut  that  the  plaintiffs  are  not  for  that  reason 
precluded  from  so  so'ylng,  and  that  the  tax 
bills  described  in  the  petition,  and  therein 
alleged  to  have  been  issued  In  part  payment 
of  the  price  of  said  work,  are  void,  would  be 
m  violation  of  the  defendant's  rights,  estab- 
lished by  section  15,  art.  2,  of  the  Constitu- 
tion of  Missouri,  of  immunity  against  laws 
Impairing  the  obligation  of  contracts,  and 
contrary  to  the  rights  of  defendant  under  sec- 
tion 10,  art  1,  of  the  Constitution  of  the 
United  States,  Inhibiting  state  laws  impairing 
the  obligations  of  contracts,  and  this  defend- 
ant Invokes  the  protection  of  the  rights  guar- 
antied under  the  constitutional  provisions 
aforesaid." 

As  is  readily  seen,  there  Is  nothing  ia  the 
character  of  the  suit,  or  in  the  amount  involv- 
ed, to  give  to  this  court  Jurisdiction  to  hear 
and  determine  this  appeal,  unless  it  be  true, 
as  appellant  asserts,  that  a  constitutional 
question  is  raised  by  the  last  paragraph  of 
its  answer.  If  we  may  assume  that  the  ap- 
pellant's last  plea  is  good,  let  us  see  what 
was  done  In  the  case  to  give  this  court  Juris- 
diction of  this  appeal.  The  first  issue  raised 
by  the  pleadings  was,  did  there  exist  a  vaKd 
contract  between  the  city  and  defendant  for 
doing  the  work  for  which  the  tax  bills  were 
issued?  The  respondent,  as  plaintiff  below, 
contended  against  the  validity  of  the  con- 
tract, because  the  confirmatory  ordinance,  as 
it  Is  called,  of  March.  19,  1001,  was  passed 
by  the  common  council  after  that  body  had 
been  abolished  by  an  act  of  the  Legislature 
passed  and  approved  March  13,  1901,  and  aft- 
er it  ceased  to  have  any  legal  existence.  Ap- 
pellant's contention  was  that  the  action  of 
the  council  was  legal,  and  the  contract  was 
valid.  To  determine  this  issue,  which  was 
found  in  favor  of  the  appellant  by  the  trial 
court,  the  only  question  for  consideration 
was,  when  did  the  act  of  the  Legislature  abol- 
ishing the  common  council  of  the  city  of  St 
Joseph  take  effect!    The  validity  of  the  act 


was  In  no  wise  questioned  by  either  party  to 
the  controversy.  Its  construction  was  alone 
Involved.  There  Is  nothing  then  in  that  issue 
of  the  case  to  give  this  court  Jurisdiction  of 
this  appeal. 

The  next  issue  raised  by  the  pleadings,  and 
the  one  upon  which  the  trial  court  found  in 
favor  of  the  plaintiff,  and  upon  which  Its 
decree  Is  predicated,  was  this:  Did  defendant 
lose  the  right  to  enforce  its  tax  bills  Issued 
against  plaiutifTs  property  because  it  had 
not  completed  the  work  of  paving,  curbing, 
and  laying  of  sidewalks  on  Ashland  avenue 
within  the  time  originally  specified?  It  was 
defendant's  contention  at  the  trial  of  the  case, 
as  it  was  by  its  answer  filed,  that  it  did  not 
lose  its  right  to  the  tax  bills  issued  against 
plaintiff's  property,  for  the  reasons,  first  that 
time  was  not  of  the  essence  of  the  contract 
under  which  the  work  was  done;  and,  sec- 
ond, because  the  city  did  not  provide  in  time 
a  graded  street  upon  which  the  pavement 
could  be  laid,  as  provided  by  the  contract  it 
should  do,  and  because  It  was  prevented  from 
prosecuting  its  work  by  the  express  orders 
of  the  city's  officers;  and,  third,  because  the 
city,  by  ordinance  duly  passed  and  approved, 
bad  extended  the  time  for  the  completion  of 
the  work  by  the  defendant,  and  tliat  the  work 
was  done  during  that  extended  period.  The 
mere  statement  of  the  issue  tendered  by  this 
plea  shows  upon  its  face  that  no  constitu- 
tional question  was  Involved  in  Its  determi- 
nation, but  only  the  application  of  general 
principles  of  law  governing  contracts,  and 
the  excuse  for  their  nonperformance  in  the 
original  specified  time,  and  the  question  of 
the  extent  of  the  power  of  St.  Joseph  under 
its  charter  privileges.  The  consideration  of 
no  proposition  asserted  by  appellant  to  uphold 
the  validity  of  the  tax  bills  Issued  to  and  held 
by  it  involves  the  construction  of  either  the 
state  or  the  federal  Constitution.  It  is  also 
to  be  noted  that  the  averment  In  the  last 
paragraph  of  defendant's  answer  is  not  that 
any  statute,  act  or  ordinance  Invoked  by  re- 
spondent is  void  because  in  violation  of  the 
provisions  of  section  15,  art  2,  of  the  Con- 
stitution of  Missouri,  or  of  section  10,  art  1, 
of  the  Constitution  of  the  United  States,  or 
that  its  contract  with  the  city  for  the  doing 
the  work  of  grading  and  paving  Its  streets 
was  made  upon  tlie  faith  of  a  particular  con- 
strnctlon  w^hich  the  court  had  placed  upon 
an  act  statute,  or  ordinance,  the  reversal  of 
which  construction  or  the  overruling  of  which 
opinion  at  this  time  would  be  to  impair  the 
obligation  of  Its  contract  made  with  the  city, 
but  the  averment  is  "that  for  the  court  to 
hold  or  declare  that  the  said  city,  by  reason 
of  the  premises.  Is  estopped  to  say  that  the 
said  work  was  not  completed  within  the  time 
required  by  the  terms  of  the  contract  but 
that  the  plaintiffs  are  not  for  that  reason  pre- 
cluded from  so  saying,  and  that  the  tax  bills 
described  in  the  petition,  and  therein  alleged 
to  have  been  issued  in  part  payment  of  the 
price  of  Bald  work,  arc  void,  would  be  In  vlo- 
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Uitlon  of  defendanfB  rights,  established  by 
section  15,  art  2,  of  the  Constitution  of  Mis- 
souri, of  Immunity  against  laws  Impairing 
the  obligation  of  contracts,  and  contrary  to 
the  rights  of  the  defendant  under  section  10, 
art.  1,  of  the  Constitution  of  the  United 
States,  inhibiting  state  la^rs  Impairing  the 
obligation  of  contracts."  If  It  could  be  said 
that  the  reTersal  by  a  court  of  a  prior  deci- 
sion construing  an  act,  law,  or  ordinance,  up- 
on the  faith  of  which  prior  construction  a 
contract  had  been  made,  would  operate  to 
Impair  the  obligation  of  such  contract,  that 
would  not  Imply  that  a  constitutional  right 
of  a  defendant  claiming  under  such  a  con- 
tract had  been  violated,  or  that  a  constitu- 
tional question  was  Involved  in  the  deter- 
mination of  his  case.  The  language  of  the 
state  Constitution  is  that  no  law  Impairing 
the  obligation  of  contracts  can  be  passed  by 
the  Greneral  Assembly,  while  that  of  the  fed- 
eral Constitution  Is  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  con- 
tracts. The  decision  of  a  court  that  a  cer- 
tain contract  Is  good  or  bad,  valid  or  Invalid, 
enforceable  or  nonenforceable  against  the  as- 
sertion of  a  claimant  under  such  a  contract, 
can  in  no  sense  be  said  to  violate  his  or  her 
constitutional  right  under  the  provision  of 
either  the  state  or  the  fedoul  Constitutions 
mentioned.  These  provisions  Inhibit  only  the 
Impairment  of  the  obligation  of  contract  by 
subsequent  legislation.  Neither  of  these  In- 
struments undertakes  to  guaranty  to  the  cit- 
izens Immunity  against  the  possible  error  of 
construction  by  the  courts  of  contracts  before 
them  for  consideration. 

As  the  obligations  sought  to  be  canceled  by 
this  proceeding  are  less  In  amount  than  ^,- 
600,  and  as  no  constitutional  question  was 
properly  Involved  in  the  consideration  of  the 
contract  out  of  which  they  arose,  this  court 
Is  wanting  In  Jurisdiction  to  hear  and  deter- 
mine the  case  on  appeal,  and  the  cause  Is  or- 
dered transferred  to  the  Kansas  City  Court 
of  Appeals  for  hearing  and  determination 
therein.    All  concur. 


STATE  ex  rel.  WIIXIAMS  ▼.  HARBISON, 
City  Treasurer,  et  al. 

(Supreme   Court  of  Missouri,   Division  No.  2. 
March  17,  1903.) 

MANDAMUS— LICBNSBJ— APPLICATION— EX- 
PIRATION OF  TIME!— APPEAL. 

1.  Where  the  time  for  which  the  relator  ap- 

Elied  for  license  to  Iteep  a  dramshop  expired 
pfore  the  hearing  of  his  appeal  from  a  judg- 
ment denying  a  writ  of  mandamus  to  compel 
the  issuancs  of  such  license,  the  judgment  will 
be  affirmed  without  consideration  of  the  morits. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  P.  Gates,  Judge. 

Mandamus  by  the  state  of  Missouri,  on 
relation  of  James  R.  Williams,  against  J. 
Scott    Harrison,    Jr.,  'treasurer   of    Kansas 

f  1.  Ses  Appeal  and  Error,  vol.  S,  Cent.  Dig.  t  MO. 


City,  and  another.    From  a  judgment  In  fa- 
vor of  defendants,  relator  appeals.    Afflrmed. 

L.  A.  Laughlin,  for  appellant    B.  J.  In- 
graham  and  F.  M.  Black,  for  respondents. 

BUROESS,  J.  On  September  20,  1S90. 
relator  sued  out  before  Hon.  E.  P.  Gates,  one 
of  the  Judges  of  the  circuit  court  of  Jackson 
county,  a  writ  of  mandamus,  directed  to  J. 
Scott  Harrison,  Jr.,  treasure  of  Kansas  City, 
and  Amos  R.  Cecil,  auditor  of  said  city,  who 
at  that  time  had  the  power  and  authority 
to  issue  dramshop  llcoises  In  said  city,  re- 
citing "that  on  the  18th  day  of  September. 
1899,  one  James  R.  Williams  duly  tendered 
to  you  the  sum  of  one  hundred  and  twenty- 
five  dollars  In  lawful  money,  together  with 
his  application,  In  writing,  for  a  license  to 
keep  a  dramshop  at  900  East  Nineteenth 
street  In  said  <Aty,  but  that  you  declined  to 
accept  said  money  or  Issue  said  license,"  and 
commanding  them  "that  Immediately  after 
the  receipt  of  this  writ  you,  the  said  J.  Scott 
Harrison,  Jr.,  upon  tender  of  said  sum  of 
money,  do  receive  the 'same,  and  issue  a  re- 
ceipt therefor,  and  you,  the  said  Amos  R. 
Cecil,  upon  the  presentation  of  said  applica- 
tion of  said  James  R.  Williams  for  a  dram- 
shop license,  together  with  said  receipt,  do 
Issue  to  him  a  license  to  keep  a  dramshop  at 
said  place  until  January  4,  1900,  or  show 
cause  before  our  honorable  circuit  court  in 
Division  No.  8  thereof,  held  at  Kansas  City 
on  the  29th  day  of  September  next  ensuing, 
at  11  a.  m.,  why  you  should  not  do  so."  The 
writ  was  duly  served,  and  on  September  29, 
1899,  respondents  made  return  thereto  as 
follows:  "And  now  come  the  said  J.  Scott 
Harrison,  Jr.,  treasurer  of  Kansas  City,  and 
Amos  R.  Gedl,  auditor  of  Kansas  City.  and. 
for  return  to  the  writ  of  mandamus  hereto- 
fore issued  in  this  case,  say  that  said  relator 
ought  not  to  have  his  writ  of  peremptory 
mandamus,  because  they  say  that  while  they 
admit  all  the  allegations  of  the  alternative 
writ  of  mandamus,  yet  they  further  say  that 
the  refusal  of  these  respondents  to  accept 
the  sum  of  one  hundred  and  twenty-five  dol- 
lars tendered  them  by  relator,  and  to  issue  a 
dramshop  license  to  him,  according  to  his 
application  therefor,  was  solely  because  said 
application  did  not  have  indorsed  thereon  a 
certificate  signed  by  the  board  of  police  com- 
missioners, that  such  applicant  has  proved 
himself  to  be  a  person  of  good  moral  char- 
acter, as  required  by  section  33,  art  17,  of 
the  charter  of  Kansas  City.  Wherefore  re- 
spondents pray  Judgment  for  their  costs." 
Thereafter,  on  the  26th  October,  1899.  on  a 
trial  In  the  circuit  court  of  said  comity,  there 
was  Judgment  for  defendants  against  the 
relator.  From  that  Judgment  the  relatw 
appeals. 

As  the  time  expired  January  4,  1900,  up  to 
which  time  relator  made  application  for  li- 
cense to  keep  a  dramshop,  whatever  our 
conclusion  might  be  as  to  the  merits  of  his 
application  upon  an  investigation  of  the  cas«>. 
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as  a  peremptory  writ  could  not  In  any  event 
be  awarded,  It  would  serve  no  useful  purpose 
to  do  80,  and  we  therefore  affirm  the  Jadg- 
ment    All  concur. 


HUBBARD  ▼.  ST.  LOUIS  &  M.  R.  B.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  18,  190B.) 

CONSnrUTIONAL  LAW  —  JXfRT  —  VERDICT  BY 
NINB  —  NBQLiaBNCB  —  PERSONAL.  INJURY  — 
DISCHAROB  OF  ONE  TORT  FBASOR. 

1.  The  amendment  to  Const  art  2,  I  28,  al- 
lowing nine  jurors  to  find  a  verdict  in  conrts 
of  record,  is  constitutional. 

2.  Plaintiil,  an  employe  of  an  express  com- 
pany, while  riding  in  a  wagon  driven  by  an- 
other employs  was  injured  by  a  collision  with 
a  street  car.  Be  received  a  small  sum  of  mon- 
ey from  the  express  company,  and  executed  a 
release  of  said  company  from  all  claim  aris- 
ing from  personal  injuries  in  such  collision. 
Held,  that  by  the  release  of  the  express  com- 
pany the  street  car  company  was  discharged, 
even  though  plaintifF  could  not  have  recovered 
from  the  company  because  the  driver  was  his 
fellow  servant 

Appeal  from  St  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Henry  Hubbard  against  the  St 
Louis  &  Meramec  River  Railroad  Conapany. 
From  a  judgment  In  f&vor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

This  Is  an  action  for  damages  for  personal 
Injuries  sustained  by  the  plaintiff  on  May 
B,  1900,  at  the  comer  of  Eleventh  and  Locust 
streets,  in  St.  Louis,  In  consequence  of  a 
collision  between  the  defendant's  car  and  a 
wagon  of  the  American  Express  Company  on 
which  the  plaintiff  was  riding,  and  by  which 
company  the  plaintiff  and  the  driver  of  the 
wagon  were  employed,  their  duties  being  to 
collect  and  deliver  express  packages.  The 
negligence  charged  is  running  the  car  at  a 
rapid  and  reckless  rate  of  speed,  and  failure 
to  keep  a  vigilant  watch  for  persons  or  ve- 
hicles approaching  the  track.  The  answer  Is 
a  general  denial,  a  plea  of  contributory  negli- 
gence, and  a  plea  that  the  plaintiff  had  been 
paid  In  fnll  for  his  Injuries  by  the  express 
company,  and  bad  executed  a  release  to  said 
company,  which  also  released  the  defendant' 
The  reply  Is  a  general  denial. 

The  facts  developed  on  the  trial  are:  That 
tbe  plaintiff  and  one  Henry  Volllnger  were 
employed  by  tbe  express  company— Volllnger 
as  the  driver,  and  the  plaintiff  as  a  helpei^ 
to  collect  and  deliver  express  matter.  At 
tbe  time  of  the  accident  the  plaintiff  was 
seated  in  tbe  rear  of  tbe  wagon.  The  wagon 
was  going  southwardly  on  Eleventh  street, 
at  a  slow  trot  When  the  driver  approached 
tbe  defendant's  track,  be  looked  west,  and 
saw  no  car.  He  then  looked  east,  and  saw  a 
car  approaching.  According  to  the  plaintifTs 
witnesses,  the  car  was  then  76  feet  east  of 
the  east  side  of  Eleventh  street  and,  ac- 
cording to  tbe  testimony  of  tbe  defendant's 

T 1.  See  Jury,  vol.  81,  Cent  Dig.  H  4»  tlL 
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motorman  in  charge  of  the  car,  tbe  car  was 
about  40  feet  east  of  the  east  side  of  Elev- 
enth street  According  to  the  plaintiff's  evi- 
dence the  car  was  mnnlng  between  12  and 
16  miles  an  hour,  while  according  to  the 
defendant's  testimony  It  was  running  only 
7  or  8  miles  an  hour.  According  to  tbe 
plaintiff's  testimony,  when  the  driver  of 
tbe  wagon  saw  the  car  approaching,  he  at 
once  guided  his  horses  towards  the  west 
hurried  them  up,  and  used  every  possible 
effort  to  get  across  the  track  before  the 
car  reached  tbe  crossing,  but  failed,  tbe 
wagon  was  struck  by  the  car,  and  the  plain- 
tiff was  thrown  out  and  Injured.  According 
to  the  defendant's  evidence,  when  the  motor- 
man  discovered  the  wagon  approaching  the 
track,  he  slackened  the  speed  of  the  car,  and 
at  the  same  time  the  driver  of  the  wagon 
slackened  the  speed  of  bis  horses,  and  finally 
stopped  them  when  close  up  to  the  track. 
By  that  time  the  car  was  within  16  feet  of 
the  east  side  of  Eleventh  street  When  the 
motorman  saw  that  the  wagon  had  stopped, 
he  released  the  brakes,  applied  the  power, 
and  started  forward.  At  about  tbe  same 
time  the  driver  of  the  wagon  started  his 
horses  and  tried  to  cross  the  track.  The  re- 
sult was  a  collision.  The  motorman  himself 
testified  In  favor  of  tbe  plaintiff,  and  said 
tliat  when  he  saw  tbe  wagon  approaching 
the  track,  be  at  once  attempted  to  slacken 
the  speed  of  said  car,  but  that  he  lost  his 
bead,  and  Instead  of  turning  off  tbe  power 
he  turned  it  on  at  full  force,  and  that  the 
car  struck  tbe  wagon  when  It  was  turned 
on  at  full  force  and  the  brakes  off;  that  the 
car  ran  about  two  car  lengths  after  the 
collision,  before  It  was  stopped;  and  that 
after  the  collision  another  motorman  was 
put  in  charge  of  the  car.  The  evidence 
showed  tliat  the  gong  was  sounded  on  the 
car  several  times  between  Tenth  and  Elev- 
enth streets. 

Tbe  defendant  offered  In  evidence  tbe  re- 
lease that  plaintiff  gave  to  tbe  express  com- 
pany, and  showed  tbe  payments  to  him  by 
tbe  company  of  tbe  amount  therein  specified, 
which  was  as  follows:  "Received  of  the 
American  Express  Company,  forty-six  dollars 
and  sixty-one  cents,  and  In  consideration  of 
the  payment  of  said  sum,  I,  Henry  A.  Hub- 
bard, of  St  Louis,  state  of  Missouri,  hereby 
remise,  release  and  forever  discharge  the 
said  American  Egress  Company  by  reason 
of  any  matter,  cause  or  thing  whatever, 
whether  the  same  arose  upon  contract  or 
upon  tort,  and  especially  from  all  claim 
which  I  now  have,  or  may  hereafter  have, 
arising  In  any  manner  whatever,  either  di- 
rectly or  Indirectly,  In  whole  or  in  part  from 
or  on  account  of  personal  injuries  sustained 
by  me  on  or  about  May  6th,  1900,  in  collision 
of  street  car  with  wagon  of  said  American 
Express  Company,  near  the  comer  of  Elev 
entb  and  Locust  street  in  tbe  city  of  St. 
Louis,  state  of  Missouri.  In  testimony  where- 
of, I  have  hereunto  set  my  hand  and  seal 
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tblB  twenty-nlntb  day  of  June,  A.  D.  1900. 
[Seal.]  H.  A.  Hubbard.  W.  A.  Schaperkot- 
ter,  S.  McCullough,  Witness." 

At  tbe  close  of  tbe  wbole  case  tbe  defend- 
nut  asked  a  peremptory  Instruction  to  tbe 
Jury  to  find  for  tbe  defendant,  wblcb  the 
court  refused  to  give,  and  tbis  Is  tbe  prin- 
cipal error  complained  of.  There  was  a  ver- 
dict for  $1,000,  and  tbe  defendant  appealed. 

McKelgban  &  Watts  and  Robert  A.  Hoi- 
land,  Jr.,  for  appellant  Wllfley  &  Wilfley, 
for  respondent 

MARSHALL,  J.  (after  stating  tbe  facts). 
Tbis  court  has  jurisdiction  because  tbe  con- 
stitutionality  of  tbe  amendment  allowing 
nine  Jurors  to  And  a  verdict  is  challcuged. 
Of  tbis,  however,  it  is  only  necessary  to  say 
that  the  amendment  has  been  declared  con- 
stitutional by  tbis  court  in  Qabbert  v.  Rail- 
road, 70  S.  W.  801. 

Tbe  defendant  contends  that  tbe  release  of 
tbe  express  company  releoses  this  defendant 
also.  Tbe  undoubted  rule  of  law  is  tliat  a 
r<Mea8e  of  one  of  two  Joint  tort  feasors  re- 
leases the  other.  Barrett  v.  Railroad,  45  N. 
T.  628;  Leddy  v.  Barney,  139  Mass.  394,  2 
N.  E.  107;  Goss  v.  Ellison,  13U  Mass.  503; 
Tompkins  v.  Railroad,  66  Cal.  163,  4  Pac. 
1165;  Seltber  v.  Traction  Co.,  125  Pa.  397, 
17  Atl.  338,  4  L.  R.  A.  54,  11  Am.  St  Rep.  005; 
Metz  V.  Soule,  40  Iowa,  236;  Gilpatrlck  v. 
Hunter,  24  Me.  18,  41  Am.  Dec.  370.  And 
"if  a  claim  is  made  against  one,  and  releas- 
ed, all  who  may  be  liable  are  discharged, 
whether  the  one  was  released  or  not"  Led- 
dy V.  Barney,  139  Mass.  391,  2  N.  B.  107. 
"Tbe  cofaipromise  of  the  asserted  claim  does 
not  necessarily  involve  an  admission  on  tbe 
part  of  blm  against  whom  the  claim  is  as- 
serted that  the  claim  Is  well  founded.  •  *  * 
But  tbe  other  party  should  not  be  allowed 
to  deny  that  be  bad  any  right  to  tbe  money, 
tbe  payment  of  which  he  Induced  under 
pain  of  a  prosecution  of  the  action  already 
commenced.  He  should  not  be  permitted  to 
assert,  with  any  beneficial  result  to  himself, 
'I  pursued  the  defendant  false  clamore,  and 
I  took  the  money  by  way  of  a  settlement  of 
a  pending  action  in  which  I  never  could 
have  recovered.' "  Tompkins  v.  Railroad,  66 
Cal.  163,  4  Pac.  1165. 

The  plaintiff's  contention  in  this  case  that 
be  could  never  have  recovered  against  tbe 
express  company,  because  he  and  the  driver 
of  tbe  wagon  were  fellow  servants,  cannot 
avail  him,  for  his  Injuries  were  single.  He 
was  entitled  to  only  a  single  compensation. 
He  has  received  a  compensation,  satisfactory 
to  himself,  from  the  express  company,  and 
he  released  that  company.  He  is  not  entitled 
to  any  other  satisfaction,  and  the  defendant 
is  released. 

The  case  of  Leddy  v.  Barney,  139  Mass. 
394,  2  N.  E.  107,  is  very  analogous.  There 
the  plaintiff  was  injured  through  the  negli- 
gence of  the  superintendent  under   whom 


he  was  working.  He  compromised  with  ttaelr 
common  master  and  released  him,  and  tben 
sued  the  superintendent,  and  It  was  held 
that  tbe  release  of  the  one  released  tbe  other. 

The  same  result  bas  been  held  to  follow 
where  It  was  agreed  between  tbe  plalntUT 
and  one  of  tbe  tort  feasors  that  the  amount 
received  from  him  was  to  be  regarded  as 
only  a  part  and  not  a  full  payment  (Goss  v. 
Ellison,  136  Mass.  503);  and  also  where  tbe 
plaintiff  agreed  not  to  prosecute  tbe  one,  but 
to  press  bis  suit  agahist  the  other,  and,  if 
he  received  from  such  other  more  than  tbe 
amount  he  had  received  by  way  of  compro- 
mise, be  was  to  reimburse  tbe  one  for  the 
amount  he  had  recovered  from  him,  and  keep 
only  the  excess  (Seltber  v.  Traction  Co.,  l^.") 
Pa.  397,  17  Atl.  838,  4  L.  R.  A.  54,  11  Am.  St 
Rep.  905). 

Tort  feasors  are  Jointly  and  separately  lia- 
ble whether  tbey  acted  in  concert  or  inde- 
pendently. Newcomb  v.  Railroad  (Mo.  Sup.) 
69  S.  W.  353.  But  when  the  injured  party 
voluntarily  accepts  a  sum  satisfactory  to 
himself  In  compensation  for  the  Injury,  and 
releases  the  one  so  paying  the  same,  all 
tbe  other  tort  feasors  who  might  have  been 
otherwise  held  liable  are  released  also.  It 
does  not  lie  in  the  mouth  of  such  a  plaintiff 
to  say  be  had  no  cause  of  action  against 
the  one  who  paid  blm  for  his  Injuries,  for 
tbe  law  presumes  that  the  one  who  paid 
committed  tbe  trespass,  and  occasioned  tbe 
whole  Injury.  Gilpatrlck  v.  Hunter,  24  Me. 
18,  41  Am.  Dec.  370;  Seltber  v.  TiacUon  Co, 
supra;  Tompkins  v.  Railroad,  supra;  Metz 
V.  Soule,  supra. 

It  follows  that  the  circuit  court  erred  In 
refusing  to  give  the  peremptory  instruction 
asked,  and  that  the  plaintiff  is  not  entitled 
to  any  judgment  against  the  defendant  Tbe 
judgment  of  the  circuit  court  Is  therefore  re- 
versed.   All  concur. 


COMER  ▼.  STATHAM  et  aL 

(Supreme  Court  of  Missouri,   Division   No.   1. 

March  18,  1903.) 

APPBAL— OBJBCTIONS  TO  EVIDENCB. 

1.  Technical  objections  to  plaintitTs  evideoce 

of  title  in   ejectment  cannot  be  considered   on 

appeal,  no  specific  objections  thereto  or  rulings 

thereon   having   been   made   below,    but   merelr 

a  motion  for  ]ud{rment  ou  the  evidence,  which 

was  overruled  without  exceptions  to  the  mlinK. 

Appeal  from  Circuit  Court,  Ray  County; 
B.  J.  Broaddus,  Judge. 

Action  by  George  E.  Comet  against  Charles 
Statbam  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

Ball  &  Bogle,  for  appellants.  Lavelock  & 
Kirkpatrick,  for  respondent 

BRACE,  P.  J.  This  is  an  action  In  eject- 
ment to  recover  possession  of  the  N.  W.  y, 
of  tbe  S.  E.  %  of  section  36,  township  54. 
range  26,  In  Ray  coimty. 
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The  petition  is  in  common  form.  The  an- 
swer admita  poBseseion,  denies  the  other  alle- 
gations of  tlie  petition,  and  pleads  the  stat- 
ute of  Umltatlona.  Issue  -tvas  joined  by  re- 
ply. The  case  was  tried  before  the  court 
without  a  Jury.  Finding  and  judgment  for 
the  plaintiff,  and  defendants  appeal.  Since 
the  appeal  Charles  Statham  has  died,  leaving 
the  other  defendant,  Kather  A.  Statham,  bis 
wife,  the  sole  appellant  in  the  case. 

The  bill  of  exceptions  opens  with  the  fol- 
lowing recital:  "Plaintiff  offers  in  evidence 
the  following  records  of  conveyances  in  the 
office  of  recorder  of  deeds,  and  probate  office 
in  Ray  county,  Missouri,  showing  chain  of 
title  to  the  northwest  quarter  of  the  south- 
east quarter  of  section  thirty-six  (36)  in  town- 
ship flfty-four  (54),  of  range  twenty-six  (26) 
in  said  Ray  county,  this  being  the  land  in 
controversy,  which  records  are  now  admitted 
by  the  court,  subject  to  all  legal  objections, 
and  by  agreement  the  abstract  of  the  con- 
veyances only  are  set  out,  except  two,  which 
are  given  in  full."  Then  follows  an  abstract 
of  conveyances  showing  a  complete  unbroken 
chain  of  record  title  in  the  plaintiff  from  the 
United  States,  then  some  oral  evidence  upon 
the  issne  of  adverse  possession,  and  the  rental 
value  of  the  premises;  and  plaintiff  rested. 
Thereupon  defendants  moved  for  Judgment 
on  the  evidence,  which  motion  was  over- 
ruled, and  no  exception  taken  to  the  ruling. 

Some  technical  objections  are  now  here 
urged  against  the  two  muniments  of  title  set 
out  in  the  abstract.  Bat  it  does  not  appear 
that  these,  or  any  specific  objections,  were 
made  by  the  defendants  to  this  evidence  on 
the  trial,  that  any  ruling  was  made  by  the 
court  thereupon,  or  that  any  exception  was 
taken  to  any  ruling  of  the  court  upon  this  or 
any  other  evidence.  Hence  these  objections 
cannot  be  considered  on  appeal.  The  rule  on 
this  subject  is  so  uniform,  weU  settled,  and 
bas  been  so  often  stated,  that  it  is  only  nec- 
essary to  cite  some  of  the  cases.  Adair  v. 
Mette,  156  Mo.  496,  67  S.  W.  561,  and  cases 
cited  on  page  507,  156  Mo.;  page  553,  67  S. 
W.;  Allen  v.  Mansfield,  82  Mo.  688;  Wayne 
Co.  V.  Railroad,  66  Mo.  77;  Buckley  v. 
Knapp,  48  Mo.  152;  Woodbum  v.  Cogdal,  39 
Mo.  222;  Hannibal  &  St  J.  Railroad  v. 
Moore,  37  Mo.  338;  Grimm  v.  Gamache,  25 
Mo.  41;  McCartney  v.  Shepard,  21  Mo.  573, 
64  Am.  Dec.  250. 

No  declarations  of  law  were  asked  or 
given.  The  finding  and  Judgment  must  have 
been  for  the  plaintiff  on  his  legal  paper  title, 
shown  by  evidence  unobjected  to,  unless  the 
defendants'  plea  of  adverse  possession  was 
sustained.  The  finding  of  the  court  on  the 
questions  of  fact  raised  by  that  plea  was  in 
favor  of  the  plaintiff.  There  was  abundant 
evidence  to  support  that  finding,  and  by  it 
this  court  is  concluded  under  another  rule  as 
uniform,  well  settled,  and  as  often  stated  as 
tbe  former  one,  and,  as  before,  it  is  only  nec- 
essary to  cite  a  few  of  the  many  cases  by 
which  it  is  established:    Smith  v.  Royse,  165 


Mo.  654,  66  S.  W.  994,  and  cases  cited  on 
page  658,  165  Mo.,  page  995,  65  S.  W.;  De 
Lassus  V.  Faherty,  164  Mo.  361,  64  S.  W.  183, 
58  L.  B.  A.  19S;  Moore  ▼.  Farmer,  156  Mo. 
33,  56  S.  W.  493,  79  Am.  St  Rep.  504,  and 
cases  cited. 

'  Finding  no  reversible  error  in  tbe  record, 
the  Judgment  of  the  circuit  court  will  be  af- 
firmed.   All  concur. 


STATE  ex  rel.  WARD  v.  ATCHISON  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  18,  1903.) 

TAXATION— PROPBRTT  OWNER— FALSB  RB- 
TURN— DECEASE-LIABILITY  OF  ESTATE. 

1.  Rev.  St  1889,  §  9150,  provides  that  if  any 
person  shall  deliver  to  the  tax  assessor  a  false 
list  of  his  property,  with  intent  to  defraud,  the 
assessor's  charges  to  that  effect  shall  be  tried 
before  the  board  of  equalization,  and,  on  be- 
ing found  true,  the  board  shall  make  a  true 
list,  and,  by  way  of  penalty,  shall  treble  such 

Eerson's  taxes,  and  he  shall,  in  addition,  be  Ha- 
le for  perjury.  Section  96  saves  certain  civil 
actions  arising  ex  delicto  from  abatement  by 
the  defendants  death.  Held,  that  the  estate 
of  a  deceased  property  owner  could  not  be 
made  liable  to  treble  taxes  as  a  penaltv  for 
his  false  return ;  section  9150  being  penal  and 
criminal  in  its  nature. 

Appeal  from  Circuit  Court,  Clinton  County; 
A.  D.  Burnes,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
Hanna  Ward,  administratrix  of  the  estate 
of  John  Ward,  deceased,  against  D.  R.  Atch- 
ison and  others,  constituting  tbe  board  of 
equalization  of  Clinton  county,  to  review  the 
action  of  the  board  in  assessing  penalties  for 
a  false  return  of  property  for  taxation.  From 
a  Judgment  of  the  circuit  court  quashing  the 
record  and  proceedings  of  the  board,  its  mem- 
bers appeal.    Affirmed. 

Thos.  W.  Walker  and  W.  S.  Herndon,  for 
appellants.    E.  J.  Smith,  for  respondent 


BRACE,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  Clinton  coun- 
ty, in  a  proceeding  in  that  court  by  certiorari, 
quashing  a  record  and  proceeding  of  tbe 
board  of  equalization  of  said  county.  By  sec- 
tion 9150,  Rev.  St  1899,  it  is  provided  that 
"if  any  person  shall,  with  intent  to  defraud, 
deliver  to  any  assessor  a  false  list  of  his 
property,  it  shall  be  the  duty  of  the  assessor 
to  give  notice  in  writing  thereof  to  the  said 
county  board  of  equalization,  and  the  said 
board  of  equalization  shall,  on  receiving  sucb 
notice,  g^ive  notice  thereof  to  the  person  who 
shall  have  furnished  such  false  list,  which 
notice  shall  specify  the  particulars  In  which 
said  list  is  alleged  to  be  false,  and  shall  fix 
a  time  for  the  hearing  of  the  matter,  on 
which  day  the  person  aforesaid  shall  have 
the  right  to  appear  and  defend  against  such 
charge;  and  if  it  appear  that  such  person  is 
not  guilty  as  charged,  the  said  board  shall 
dismiss  the  matter;    but  if  it  appear  that 
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such  person  Is  guilty  as  charged,  It  shall  be 
the  duty  of  said  board  of  equalization  to  as- 
certain the  true  amount  and  valne  of  all 
property  of  such  person  subject  to  taxation, 
and  to  tax  the  same  as  similar  property  of 
other  persons  is  taxed,  and  In  addition  shall, 
by  way  of  penalty  for  furnishing  such  false 
list,  treble  the  amount  of  taxes  thus  ascer- 
tained against  such  person,  and  such  person 
shall  be  required  to  pay  such  treble  amount, 
and  shall,  In  addition  thereto,  be  liable  to 
be  punished  for  perjury."  On  the  29th  of 
September,  1899,  John  Ward,  late  of  said 
county,  deceased,  gave  a  list  of  his  taxable 
property  to  Phillip  V.  Bowman,  the  assessor 
of  said  county,  and  afterwards,  on  the  12th 
of  November,  1899,  died  Intestate,  and  the 
respondent  became  his  administratrix.  Aft- 
erwards, on  the  14th  of  April,  1900,  the  said 
assessor  gave  notice  in  writing  to  the  board 
of  equalization  of  said  county  that  the  said 
John  Ward  did  on  said  29th  day  of  Septem- 
ber, 1899,  with  intent  to  defraud,  deliver  to 
said  assessor  a  false  list  of  his  property,  in 
this:  "That  said  list  contains,  for  other  per- 
sonal property,  sixty  dollars;  money,  notes, 
twenty-five  hundred  dollars— when,  in  truth 
and  in  fact,  the  said  John  Ward  was  on  the 
1st  day  of  June,  1899,  the  owner  of  addition- 
al personal  property,  which  he  failed  to  list, 
as  follows:  Money,  notes,  thirty  thousand 
nine  hundred  and  sixty-nine  dollars  and  for- 
ty-three cents— as  shown  by  the  records  In 
the  probate  office  of  said  Olinton  county, 
Missouri."  Thereupon  the  board  ordered 
that  said  matter  be  heard  on  the  19th  of 
April,  1900,  and  that  a  copy  of  said  notice 
and  order  be  served  upon  the  respondent  ad- 
ministratrix, to  appear  before  the  board  on 
that  day  to  answer  the  charge,  which  on  the 
same  day  was  served  on  said  administratrix; 
and  on  the  19tb  of  April,  1900,  she  appeared 
by  attorneys  before  the  board  "for  the  pur- 
pose of  the  motion  only,  and  moved  that  the 
proceeding  be  dismissed  on  the  following 
grounds:  First,  because  this  is  a  proceeding 
to  enforce  a  penalty  wherein  the  party 
against  whom  the  charge  is  made  is  dead; 
second,  because  there  is  no  statute  author- 
izing this  proceeding  against  the  estate  of  the 
decedent  for  a  personal  violation  of  the  law, 
even  where  there  has  been  a  violation  of 
law;  third,  because  this  proceeding,  as  well 
as  all  other  penalties  under  the  statute  for 
giving  a  false  list  for  assessment,  can  only 
be  brought  against  the  Individual  who  makes 
such  false  list,  and  in  this  case  the  party 
charged  is  dead;  fourth,  because  there  was 
not  sufficient  notice  of  the  charge  herein 
given,  or  any  notice  given,  to  the  deceased; 
fifth,  because  the  board  of  equalization  has 
no  jurisdiction  of  this  matter,  nor  of  the  ad- 
ministratrix herein."  The  motion  was  over- 
ruled, the  said  John  Ward  was  found  guilty 
of  the  charge  that  the  true  amount  of  all  his 
property  on  the  Ist  day  of  Jane,  1899,  was 


$33,I8!9.43,  and  it  was  ordered  that  treble 
that  amount  be  placed  on  the  personal  as- 
sessment book  for  the  taxes  for  the  year 
1900.  Upon  the  record  of  the  proceeding 
being  brought  before  the  Clinton  circuit  court 
on  certiorari,  the  same  was  quashed,  and 
from  the  judgment  of  that  court  this  appeal 
was  taken  by  the  board  of  equalization. 

1.  In  support  of  appellants'  contention  that 
this  proceeding  before  the  board  of  equaliza- 
tion Is  authorized  by  the  section  of  the  stat- 
ute quoted,  the  case  of  State  ex  reL  Fergu- 
son V.  Moss,  69  Mo.  496,  in  which  it  was  held 
to  be  constitutional,  and  State  v.  Gannon,  79 
Mo.  843,  in  which  It  was  held  that,  on  the 
trial  of  a  taxpayv  for  perjury  under  this 
section.  It  was  not  necessary  to  his  convic- 
tion that  he  should  first  have  been  found 
guilty  by  the  board  of  equalization,  are  cited, 
all  of  which  may  be  conceded.  And  in  far- 
ther support  thereof  section  98,  Bev.  St.  1899, 
providing  for  the  survival  of  certain  civil  ac- 
tions ex  delicto  which  formerly  abated  by 
death  under  the  common  law,  and  cases  on 
this  subject,  are  cited.  But  in  the  view  we 
take  of  this  case,  these  anthoritles  are  not 
In  point,  and  the  argument  based  on  them 
need  not  be  reviewed.  This  section,  in  its 
present  form,  has  been  on  our  statute  books 
since  1865  (Oen.  St  1866,  p.  102,  {  25;  Bev. 
St  18T9,  I  6691;  Bev.  St  1889,  f  7537).  By 
Its  terms— plain,  simple,  and  nnequivocal— a 
public  offense  is  created,  defined,  and  the 
punishment  therefor  prescribed;  a  criminal 
offense;  one  of  the  highest  grade;  a  felony. 
The  crime  Is  a  heinous  one,  and  Uie  ponlsb- 
ment  severe;  and  the  penalties  therefor  can- 
not be  inflicted  on  any  person  who  has  not 
been  duly  charged  therewith,  tried,  and  con- 
victed thereof,  in  manner  and  form  as  pre- 
scribed by  law.  It  goes  without  saying  that 
a  dead  man  cannot  be  so  charged,  tried,  and 
convicted.  The  fact  that,  before  all  the  pen- 
alties of  the  crime  can  be  visited  upon  the 
culprit,  he  mast  be  twice  tried  and  found 
guilty,  and  before  different  tribonals,  and 
that  the  proceeding  in  the  one  Is  In  no  way 
connected  with  or  dependent  on  the  other, 
in  no  way  affects  or  changes  the  nature  of 
the  offense  or  the  character  of  the  proceed- 
ing; in  either,  in  both,  it  Is  essentially  crim- 
inal; and  for  that  offense,  under  this  statute, 
a  dead  man  can  no  more  be  tried  and  con- 
victed before  the  board  of  equalization  than 
be  could  be  tried  and  convicted  as  for  per- 
jury in  the  circuit  court  This  law  has  been 
upon  onr  statute  book,  in  one  form  or  an- 
other, ever  since  the  organization  of  the 
state  g^>vemment  and  has  never  assumed 
any  other  aspect  2  Bev.  St  1856,  p.  1331.  c 
135,  art.  2,  {  28;  Bev.  St  1845,  p.  932,  c.  147, 
art  2,  S  20;  Bev.  St  1836,  p.  532,  art  2,  t 
16;  2  Bev.  Laws  Mo.  1826,  p.  667,  (  10;  1 
Mo.  Ter.  Laws  1804-24,  p.  734,  c.  299,  {  9. 

The  judgment  of  the  circuit  court  ougbt  to 
be  affirmed,  and  it  is  so  ordored.    All  concar. 
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SPBRRY  ▼.  SPBRRY. 

(Oonrt  of  Api)eali  at  St.  Louis,  Mo.    March  S, 

1903.) 

DIVOROS— DBATH  07  PAKTT— DISMISSAL  OF 
APPEAL. 

1.  Where  a  husband  to  whom  a  divorce  has 
been  granted  dies  pendiug  an  appeal,  and  the 
wife  asserts  no  right  to  have  the  action  revived 
for  the  determination  of  property  rights,  the  ap- 
peal will  be  dismissed. 

Error  to  Circuit  Court,  Lawrence  County; 
H.  O.  Pepper,  Judge. 

Action  for  divorce  by  S.  R.  Sperry  against 
Rebecca  H.  Sperry.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Dismissed. 

Fielding  P.  Slzer,  for  plaintiff  In  error. 


PER  CURIAM.  This  writ  of  error  was 
sued  out  to  reverse  a  Judgment  granting  the 
plaintiff  a  divorce  In  this  action,  In  which 
only  constructlTe  service  was  had  on  the  de- 
fendant. Since  the  case  was  brought  here 
the  plaintiff  has  died,  and  as  the  defendant 
asserts  no  right  to  have  the  action  revived 
for  the  determination  of  property  rights,  but 
concedes  that  it  abated  at  the  death  of  the 
plaintlfl,  the  appeal  is  dismissed. 


OHILDERS  ▼.  R.  C.  STONE  MILLING  CO.* 

(Oonrt  of  Appeals  at  St.  Louis,  Mo.    March  S, 
1903.) 

OOOD8     SOLD     AMD     DEUVBRBD  —  FLBADINO 
—PROOF— IMMATERIAL  VARIANOB— FAIL- 
URE TO  REPLY— APPEAL. 

1.  The  complaint  in  an  action  for  the  price 
of  wheat  sold  and  delivered  alleged  that  a  con- 
tract for  the  future  sale  and  ddivery  was  en- 
tered into  in  June,  but  later  alleged  an  actual 
sale  and  delivery  in  August.  On  the  trial  it  ap- 
peared that  the  June  contract  was  expressly 
superseded  by  a  later  one,  under  which  the  Au- 
gust delivery  was  made.  Defendant  did  not  at- 
tack the  complaint,  but  filed  a  general  denial. 
Bdd  that,  as  a  cause  of  action  was  stated, 
plaintiff's  recovery  could  not  be  defeated  by  his 
failure  to  prove  the  Jane  contract  as  alleged. 

2.  Where  an  affirmative  defense  was  plead- 
ed in  the  answer,  and  the  record  did  not  show 
that  a  reply  was  filed,  but  there  was  no  motion 
for  judgment  on  the  pleadings,  and  the  case  was 
tried  as  if  a  reply  had  been  filed,  an  objection 
for  alleged  faunre  to  reply  cannot  be  first 
raised  on  appeal. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;  G.  W.  Thomberry,  Judge. 

Action  by  J.  J.  Childers  against  the  R.  C. 
Stone  Milling  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

A.  W.  Lyons,  for  appellant 

RETBURN,  J.  In  view  of  the  assign- 
ments of  error  in  this  case,  which  was  ap- 
pealed from  the  Christian  county  circuit 
court,  the  pleadings  are  given  intact,  as  fol- 
lows: 

"Comes  now  J.  J.  Childers,  plaintiff  in  the 

•Rehearing  denied  March  IT,  1908. 


above  entitled  case,  and,  for  cause  of  action 
against  the  defendant,  alleges  and  says  that 
the  defendants,  R.  C.  Stone  and  Charles  A. 
Barnard,  were  at  all  times  herein  mentioned 
engaged  in  the  grain,  feed,  fuel,  and  milling 
business  in  the  city  of  Springfield,  Greene 
county,  Missouri,  as  partners,  under  the  firm 
name  and  style  of  R.  C.  Stone  Milling  Com- 
pany;   that  heretofore,  to  wit,  on  the  

day  of  June,  1901,  in  consideration  of  one 
hundred  and  fifty  dollars  paid  to  blm  by  the 
said  defendants,  plaintiff  contracted  and 
agreed  to  sell  and  deliver  to  said  defendants, 
at  Springfield,  Missouri,  1,000  bushels  of 
wheat;  that  thereafter,  in  full  compliance 
with  said  contract  and  agreement  on  bis  part, 
plaintiff,  on  the  22d  day  of  August,  1901,  sold 
and  delivered  to  said  defendants,  at  their 
place  of  business  in  the  city  of  Springfield, 
Missouri,  one  thousand  and  one  bushels  and 
fifty  pounds  of  wheat,  for  which  said  wheat 
said  defendants  agreed  to  pay  plaintiff  7VA 
cents  per  bushel;  that  there  is  now  due  and 
owing  to  plaintiff  from  said  defendants,  on 
account  of  said  contract  as  aforesaid,  the 
sum  of  five  hundred  and  fifty-six  dollars  and 
four  cents  ($556.04),  which  said  sum  said  de- 
fendants have  wholly  failed,  neglected,  and 
refused  to  pay,  and  does  still  refuse  to  pay, 
although  plaintiff  has  demanded  the  pay- 
ment of  said  sum  from  said  defendants,  in 
accordance  with  their  said  contract  and 
agreement,  and  that  said  amount  still  re- 
mains due  and  unpaid.  Wherefore  plaintiff 
demands  judgment  against  said  defendants, 
and  each  of  them,  for  the  sum  of  $556.01, 
and  the  cost  of  this  action,  and  all  other  and 
proper  relief." 

"Now  come  the  defendants,  leave  of  court 
first  having  been  obtained,  and,  for  amended 
answer  to  plaintifrs  petition,  say  that  they 
deny  each  and  every  allegation  therein  con- 
tained, except  as  hereinafter  expressly  ad- 
mitted. Defendants  admit  that  the  firm  of 
R.  O.  Stone  &  Co.  was  a  partnership  at  the 
time  of  the  transaction  set  out  in  the  plaln- 
tifTs  petition,  and  composed  of  R.  C.  Stone 
and  C.  A.  Barnard.  And  admit  that  they 
agreed  by  written  contract  dated  June  8, 
1901,  to  purchase  from  plaintiff  one  thousand 
(1,000)  bushels  of  wheat,  to  be  delivered  at 
their  elevator  in  Springfield,  Mo.,  as  soon  as 
plaintiff  threshed,  and  not  later  than  August 
1,  1901,  at  the  market  price  then  ruling  in 
said  city  of  Springfield.  That  defendants  on 
the  date  of  the  execution  of  said  contract 
paid  plaintiff  one  hundred  and  fifty  ($160) 
dollars  as  part  of  the  purchase  price  of  said 
wheat,  and  for  which  plaintiff  agreed  to  pay 
seven  (7)  per  cent  interest  from  date  of  said 
contract  under  the  date  wheat  was  delivered. 
Further  answering,  defendants  aver:  That, 
some  time  prior  to  the  1st  of  August,  they, 
in  order  to  encourage  plaintiff  to  deliver  said 
wheat  at  an  early  date,  and  as  an  induce- 
ment, further  proposed  to  him  that  If  he 
would  hasten  the  delivery  of  his  said  wheat 
and  get  it  in  by  the  1st  of  August,  they 
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TTonld  either  pay  him  sixty-two  (62c.)  cents 
per  bushel  for  It,  or  would  allow  him  to  de- 
posit the  same  In  their  elevator.  That  wheat 
at  said  time  was  selling  In  Springfield  for 
about  slrty  (GOc.)  cents  per  bushel.  There- 
upon plaintiff  elected  that  he  would  deposit 
his  wheat  In  defendants'  elevator,  and,  In 
pursuance  of  said  last-mentioned  agreement, 
plaintiff,  after  delivering  his  said  wheat,  re- 
ceived from  defendants  a  certificate  of  de- 
posit, wherein  it  was  stipulated  and  agreed 
that  plaintiff  had  deposited  his  said  wheat 
In  defendants'  elevator,  with  the  understand- 
ing that  defendants  were  to  have  the  privi- 
lege of  mixing  said  wheat  with  any  wheat 
they  might  have  in  said  elevator,  and  to 
draw  from  the  said  elevator  from  time  to 
time,  or  continuously,  for  mill  or  marliet,  and 
to  replenish  the  said  elevator  with  other 
wheat,  and  that  they  would  return  a  like 
amount  of  wheat  from  said  elevator  to  plain- 
tiff at  any  time  he  might  demand  the  same; 
defendants  agreeing  at  all  times  to  keep  In 
their  said  elevator  an  amount  of  wheat  equal 
to  that  deposited  by  plaintiff;  and  it  was 
further  agreed  that  plaintiff  should  pay  l%c. 
per  bushel  per  month  for  storage.  That  said 
last-mentioned  contract  of  deposit  was  sub- 
-stituted  for  and  instead  of  the  contract  first 
II  foresaid  set  out  and  described  In  plalntUTs 
petition,  and  the  said  contract  sued  on  by 
'plaintiff  was  thereby  abandoned.  Defend- 
ants say  they  have  been,  and  are  now,  ready 
and  willing  to  comply  with  said  contract  of 
deposit;  that  plaintiff  has  never  at  any  time 
made  a  demand  for  his  wheat  under  said 
contract,  or  returned  to  defendants  the  $160 
aforesaid,  which  defendant  asks  to  be  re- 
turned, with  interest  from  said  first-mention- 
ed date.  Defendants  further  aver  that  the 
ruling  price  of  wheat  in  the  city  of  Spring- 
field on  the  1st  of  August,  1901,  was  sixty 
(60c.)  per  bushel.  Wherefore  defendants 
pray  to  be  dismissed,  with  their  costs." 

In  the  trial  before  the  court,  a  Jury  being 
waived,  the  testimony  was  conflicting  upon 
the  issue  whether  the  wheat  admitted  to 
have  been  delivered  by  plalntlfl  to  defend- 
ants had  continued  on  storage,  or  had  been 
purchased  by  defendants  from  plaintiff;  the 
plaintiff  testifying  to  the  sale,  and  one  of 
the  defendants  testifying  to  the  other  condi- 
tions. At  the  close  of  plaintiCTs  case,  de- 
fendants asked  the  court  to  declare  the  law 
to  be  that,  under  the  pleadings  and  the  evi- 
dence adduced  by  plaintiff,  no  recovery  could 
be  had,  and  at  the  close  of  all  the  evidence 
fl  like  request  was  made  on  behalf  of  de- 
fendant. The  defendants  also  asked  two  oth- 
er declarations  of  law,  based  upon  the  the- 
ory that  plaintiff  had  brought  his  action  upon 
a  prior  contract  made  in  June,  1901,  which 
the  evidence  showed  had  been  abandoned  or 
modified,  and,  having  shown  no  breach  of  it, 
was  not  entitled  to  recover.  All  of  which  in- 
structions the  court  declined  to  give,  and 
rendered  Judgment  for  plaintiff.  The  cus- 
tomary motion  for  new  trial,  as  well  as  a 


motion  In  arrest  of  Judgment  for  the  reason 
that  the  Judgment  was  erroneous  and  void 
upon  the  pleadings  and  record,  were  filed  od 
defendants'  behalf,  and  overruled. 

1.  The  first  error  assigned  by  defendants 
la  that  the  plaintiff  based  his  action  upon  the 
original  contract  of  June  8tb,  which  the 
proof  established  had  been  abandoned.  The 
only  color  lent  to  this  claim  of  defendants  is 
to  be  found  in  the  preliminary  sentences  of 
plaintiff's  petition,  referring  to  the  agree- 
ment of  plaintiff  and  defendants  as  of  date 
June,  1901;  and  the  trial  court,  no  doubt 
treated  these  portions  of  the  complaint  as 
surplusage,  and  adjudged  that  sufficient  alle- 
gations of  delivery  and  sale  of  the  wheat 
were  contained  hi  the  petition,  stating  a 
cause  of  action.  The  petition  was  not  as- 
sailed by  defendants  in  any  manner.  A  gen- 
eral denial  was  made  In  the  amended  answer. 
and,  in  our  opinion,  the  trial  Judge  properly 
held  that  a  cause  of  action  for  sale  and  de- 
livery of  the  grain  was  set  out  in  the  peti- 
tion. A  plaintiff  will  not  be  deprived  of 
remedy,  nor  his  rights  Judicially  denied. 
merely  because  his  averments  were  not  all 
sustained  by  proof,  when  the  unproven  alle- 
gations were  not  necessary  to  warrant  re- 
covery, and  the  testimony  supports  averments 
sufilcient  to  establish  a  cause  of  action.  Gan- 
non V.  Gas  Co.,  14S  Mo.  611,  46  S.  W.  96S, 
47  S.  W.  907,  43  L.  R.  A.  605;  Knox  Conntr 
T.  Goggln,  105  Mo.  191,  16  8.  W.  684. 

2.  The  case  was  tried,  manifestly,  niMn 
the  theory  that  the  issues  bad  been  complet- 
ed by  a  reply  on  behalf  of  plalntlfl  to  the 
affirmative  matter  set  out  in  defendants'  an- 
swer, as  appeared  from  the  testimony  offer- 
ed by  defendants  to  establish  the  affirmative 
allegations  constituting  their  defense,  aa  well 
as  by  the  absence  of  any  default  for  want  of 
reply  or  motion  for  Judgment  upon  the  plead- 
ings; and,  while  the  record  does  not  afilmia- 
tively  show  that  a  reply  was  filed,  such  ob- 
jection cannot  now  be  presented  to  this 
court.  This  rule  has  been  frequently  laid 
down  by  the  courts  of  this  state,  and  is  too 
firmly  established  to  be  now  questioned. 
State  ex  rel.  v.  PhUlips,  137  Mo.  259,  38  S.  W. 
931;  Ferguson  v.  Davidson,  147  Mo.  664.  49 
B.  W.  859. 

No  reversible  error  being  shown,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


PEPPBRDINE  V.  HYMES  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  3. 
1903.) 

BXBCUTION-PORTHCOMINO  B0ND-INTBRP1.RA 
—  SUBSTITUTE  PLAINTIFF  —  TRUSTBB  IN 
BANKRUPTCY— AMENDED    COMPLAINT. 

1.  A  judgment  was  recovered  a^inst  a  hus- 
band, and  an  execution  thereon  levied  on  his  in- 
terest iu  a  stock  of  Koods.  His  wife  claimed  the 
goods,  secured  possession  of  them  on  giving  a 
forthcoming  bond,  and  filed  an  interplea  in  tile 
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controveny,  which  was  stricken  out  on  motion  [ 
of  the   jodgment   creditor.      Sabsequently    the  : 
husband  8  trustee    iu    bankruptcy   wag    substi- 
tuted as  plaintiff  in  the  execution  in  place  of  j 
the  judgment   creditor,  and  filed   an   amended  ' 
complaint  praying  that  the  husband  be  adjudg- 
ed tne  owner  of  the  property;   that  it  be  order- 
ed given  up  by  the  wife;  and  that,  in  lien  there- 
of, plaiutiS  have  judgment  on  the  forthcoming 
bond  for  its  value.    Held  that,  as  an  adjudica- 
tion in  favor  of  plaintiff  in  the  execution  pro- 
ceedings was  indispensable  to  his  right  to  pro- 
ceed on  the  bond,  a  trial  of  the  rights  to  the 
property  could  only  be  had  after  a  reinstate- 
ment of  the  wife's  interplea,  or  the  filing  by 
her  of  an  amended  one. 

Error  to  Circuit  Court,  Qreene  County;  Jas. 
T.  Neville,  Judge. 

Action  on  a  forthcoming  bond  by  George 
Pepperdine,  trustee,  etc.,  against  Mildred 
Hymes  and  another.  Order  striking  out 
plaintifT's  amended  complaint,  and  he  brings 
error.    Affirmed. 

Heffeman  &  Heffeman,  for  plaintiff  in  er- 
ror. Barbour  &  McDavid,  for  defendants  in 
error. 


BLAND,  P.  J.  A  history  of  the  proceed- 
ings In  this  case  will  be  found  in  the  case 
of  Carriage  Company  t.  Hymes  (St  L.)  87 
Mo.  App.  198,  where  the  Judgment  was  re- 
versed and  the  cause  remanded.  After  the 
cause  was  remanded,  on  the  petition  of  O. 
W.  Pepperdine,  as  trustee  in  bankruptcy  of 
the  estate  of  A.  W.  Hymes,  the  United  States 
District  Court  sitting  at  Springfield,  Mo.,  made 
an  order  on  Pepperdine  to  apply  to  the 
Greene  county  circuit  court  to  be  substituted 
as  plaintiff  in  the  case  of  D.  M.  Sechler  Car- 
riage Co.  V.  A.  W.  Hymes,  Defendant,  and 
Mildred  Hymes,  Interpleader,  and  to  take 
charge  and  prosecute  the  same  for  the  l)enefit 
of  the  creditors  of  the  bankrupt  On  the  pro- 
duction of  this  order,  Pepperdine,  as  trustee 
in  bankruptcy  of  A.  W.  Hymes,  was  by  order 
of  the  circuit  court  of  Greene  county  substi- 
tuted as  plaintiff  in  the  above  entitled  cause. 

After  the  order  of  substitution  was  entered, 
Pepperdine,  as  trustee,  filed  what  be  calls 
an  "amended  complaint,"  wliicb  set  out  the 
recovery  of  the  Judgment  against  A.  W. 
Hymes;  the  Issue  of  execution  thereon;  the 
levy  of  the  execution  on  the  Interest  of  A. 
W.  Hymes  In  the  partnership  goods  of  Hymes 
&  Bennett;  set  forth  the  claim  made  by  Mil- 
dred Hymes  to  the  sheriff,  to  the  effect  that 
she  was  the  owner  of  the  Interest  in  the 
goods  levied  on;  the  fact  of  the  giving  of 
an  indemnity  bond  by  plaintiffs  In  the  exe- 
cution and  the  giving  of  a  forthcoming  bond 
by  Mildred  Hymes;  the  fact  that  Mildred 
Hymes  filed  an  interplea  in  the  circuit  court 
of  Greene  county  claiming  to  be  the  owner 
of  the  interest  In  the  goods  levied  on  as  the 
property  of  A.  W.  Hymes;  the  fact  that  the 
Interplea  was  stricken  out  by  the  circuit  court 
on  the  motion  of  the  plaintiffs  in  the  execu- 
tion; alleged  that  the  goods  levied  on  were 
the  property  of  A.  W.  Hymes  and  Frank 
Bennett,  a  partnership  dealing  In  farm  imple- 


ments and  buggies;  and  further  alleged  that 
they  were  the  owners  of  the  property  at  the 
date  It  was  levied  on;  and  ended  with  the 
following  prayer:  "Wherefore  the  plaintiffs 
pray  this  court  to  adjudge  that  the  said  prop- 
erty levied  upon  was  at  the  time  of  said  levy 
the  property  of  said  A.  W.  Hymes  and  Frank 
Bennett  In  equal  Interests,  and  pray  an  or- 
der that  the  said  property  be  returned  to 
said  sheriff,  and,  on  failure  of  the  delivery 
of  said  property  to  said  sheriff  on  said  order, 
to  render  a  Judgment  against  said  Mildred 
M.  Hymes  and  said  Frank  Bennett  and  C. 
M.  Bennett  for  the  amount  of  money  due  and 
costs  of  suits." 

A.  W.  Hymes  appeared  for  the  purpose  of 
filing  a  motion  to  strike  out  the  amended 
complaint  assigning  the  following  grounds 
therefor:  "Ftcst.  The  said  A.  W.  Hymes  is 
not  a  party  to  the  suit  entitled  as  at  the  head 
of  this  paper,  nor  to  any  suit  In  this  court, 
pertaining  to  the  subject-matter  set  out  In 
said  paper  now  sought  to  be  stricken  from 
the  files,  but  is  sought  to  be  made  a  party 
to  the  pending  suit  by  the  mere  filbig  of  the 
complaint  here  sought  to  be  stricken  out 
Second.  Because  there  is  no  such  suit  now 
pending  in  this  court  entitled  'Geo.  Pepper- 
dine, Trustee  of  the  Estate  of  A.  W.  Hymes, 
Bankrupt,  vs.  A.  W.  Hymes';  and  the  filing 
of  such  a  paper  in  this  case  In  the  suit  pend- 
ing in  this  court  entitled  'Geo.  Pepperdine, 
Trustee  of  A.  W.  Hymes,  Bankrupt,  Plaintiff 
vs.  Mildred  Hymes,'  is  without  right  or  au- 
thority, and,  if  allowed,  would  only  inject 
into  the  said  -  cause  now  pending  matters 
which  would  make  'confusion  worse  confound- 
ed.'" The  court  sustained  the  motion,  and 
struck  out  the  so-called  amended  complaint. 
Pending  the  motion,  Pepperdine,  trustee,  of- 
fered evidence  tending  to  show  that  A.  W. 
Hymes  and  Frank  Bennett  were,  at  the  time 
the  execution  was  levied,  carrying  on  a  part- 
nership business  under  the  firm  name  and 
style  of  Hymes  &  Bennett,  and  as  partners 
were  the  owners  of  the  goods  levied  on.  Aft- 
er taking  proper  steps  to  save  exceptions  to 
the  ruling  of  the  court  In  striking  out  the 
amended  complaint,  plaintiff  brought  the  case 
here  on  writ  of  error. 

When  the  case  was  here  on  the  former 
appeal,  we  held  that  the  forthcoming  bond 
given  by  Mrs.  Hymes  was  not  a  statutory 
bond,  but  a  common-law  one,  which  obliged 
Mra  Hymes  to  deliver  to  the  sheriff  such  of 
the  goods  levied  on  only  as  should  be  ad- 
Judged  to  be  the  propwty  of  A.  W.  Hymes, 
and  that  no  order  for  their  delivery  could  be 
made  on  her  until  the  goods,  or  some  of 
them,  were  adjudged  to  be  the  property  of 
A.  W.  Hymes.  We  did  not  intend  to  be 
understood  by  this  ruling  as  holding  that  this 
issue  was  then  pending  on  live  pleadings,  but 
intended  to  be  understood  as  holding  that 
an  adjudication  in  favor  of  the  plaintiffs  in 
the  execution  was  indispensable  to  their  right 
to  proceed  on  the  forthcoming  bond,  and  that 
the  controversy  would  have  to  be  settled  on 
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the  same  lasues  as  were  raised  by  Mildred 
Hymes  by  her  Interplea  and  plaintiffs'  denial 
thereof— that  Is,  by  a  trial  of  the  rights  of 
the  contesting  parties  to  the  property.  The 
Interplea  was  in  the  nature  of  a  replevin  suit, 
and  was  appropriate  for  this  purpose,  but 
after  It  was  stricken  out  by  the  court  there 
was  nothing  left  in  this  proceeding  upon  which 
the  rights  to  the  property  could  be  tried.  In 
this  proceeding  a  trial  of  the  rights  to  the 
property  could  only  be  had  after  a  reinstate- 
ment of  the  Interplea  that  was  stricken  out, 
or  by  the  filing  of  an  amended  one  by  Mrs. 
Hymes,  or  by  the  Institution  of  an  appro- 
priate original  suit.  No  offer  or  attempt  waa 
made  to  do  either,  but  plaintiff  undertook  to 
have  the  rights  of  property  adjudged  ex  parte 
after  the  plaintiffs  In  the  execution  bad  driv- 
en Mrs.  Hymes  out  of  court  Plaintiffs  In  the 
execution  put  Mrs.  Hymes  out  of  court  by 
their  motion  to  dismiss  her  Interplea.  After 
sending  her  hence,  they  nor  the  assignee  In 
bankruptcy  could  remain  In,  and  proceed  to 
take  away  her  property  rights  by  an  ex  parte 
proceeding  instituted  on  their  own  motion  and 
without  notice  to  her.  When  the  Interplea 
was  stricken  oat,  nothing  remained  upon 
which  the  court  might  rightfully  proceed  to 
Judgment. 
The  Judgment  Is  affirmed. 

RBYBURN,  J.,  concurs.    QOODH,  J.,  not 
sitting,  having  been  of  counseL 


DE  LOAGH  MILL  MFG.  CO.  y.  LATHAM 

et  al. 

(Oonrt  of  Appeals  at  St.  Louis,  Mo.    March  3, 

1903.) 

EXEMPTIONS— FURCHASE-MONBT  NOTES— CON> 
DITIONAL  SALE— VENDOR'S  LIEN 
-EXECUTION— WAIVER. 
1.  Rev.  St.  1899,  i  3170,  subjects  personal 
property  in  all  cases  to  execution  on  a  judg- 
ment against  the  purchaser  for  the  purchase 
price,  and  excludes  it  from  exemption  rights 
against  such  judgment  and  execution.  Plain- 
tiS  purchased  machinery  of  defendaut,  and 
gave  his  notes  therefor,  providing  that,  until 
full  payment  was  made,  title  should  remain  in 
the  vendor,  who  was  to  have  the  right  to  take 
possession  of  the  property.  In  default  of  pay- 
ment, without  legal  process.  Beld,  that  the 
right  to  seize  the  machinery  on  an  execution  on 
a  judgment  for  the  purchase  price  was  not  waiv- 
ed by  the  vendor  by  the  terms  of  the  purchase 
notes,  as  the  rights  therein  were  but  cumulative 
to  and  not  exclusive  of  the  statutory  right,  and 
as  defcnd.int  did  not  take  possession  of  the  ma- 
chinery. Rev.  St.  1899,  f  3413,  providing  that 
before  taking  possession  under  a  contract  of 
conditional  sale  the  vendor  shall  first  tender  to 
the  vendee  the  amount  paid  on  the  contract, 
less  reasonable  compensation  for  the  use  of  the 
property,  was  not  applicable. 

Appeal  from  Circuit  Court,  Ttaney  County; 
Geo.  W.  Thornberry,  Judge. 

Action  by  the  De  Loach  Mill  Manufactur- 
ing Company  against  R.  C.  O.  Latham  and 
John  Hugh  O'Neill.  Prom  an  order  overrul- 
ing bis  motion  to  set  aside  an  execution,  de- 
fendant O'Neill  appeals.     Affirmed. 


Lincoln  &  Lydy,  for  appellant 


REYBTJRN,  J.  The  facts  in  this  ccjae  are 
practically  undisputed,  and  may  be  outlined 
as  follows:  In  August,  1897,  plalntifr  and 
defendants  contracted  for  the  sale  of  per- 
sonal property,  consisting  of  machinery,  at 
the  purchase  price  of  $771.  Defendant 
O'Neill  paid  on  account  $100,  and  later  paid 
the  additional  sum  of  $110  freight  upon  the 
property  purchased.  For  the  balance  of  the 
purchase  price  the  defendants  executed  and 
delivered  to  plaintiff  three  promissory  notes, 
all  of  date  August  14,  1897,  the  first  for  the 
sum  of  $103.04,  maturing  January  1st.  the 
second  for  $105.04,  maturing  April  1st,  and 
the  third  for  $272.09,  maturing  July  1st,  aU 
in  the  year  1898,  the  exact  form  of  which 
notes  is  shown  by  the  language  of  the  first 
note,  which  is  as  follows: 
"$103.04.  Day,  Mo.,  Aug.  14th,  1897. 

"On  January  1st,  1896,  after  date  we  prom- 
ise to  pay  to  De  Loach  Mill  Manofacturing 
Company,  or  order,  Atlanta,  Ga.,  One  Hun- 
dred and  Three  and  «Vioo  Dollars,  payable 
at  Christian  County  Bank,  Ozark,  Ho.,  with- 
out offset,  for  value  received. 

"Tills  note  having  been  given  the  said  De 
Ijoach  Mill  Manufacturing  Company  as  per 
contract  in  part  payment  for  No.  1  saw  mill 
complete,  one  extra  head  block,  one  50  C. 
O.  T.  saw,  40  feet  8x4  belt,  one  16  H.  P.  C. 
C.  engine  and  portable  boiler,  it  is  hereby 
agreed  that  the  ownership  and  title  to  said 
machinery  remains  in  De  Loach  Mill  Uanu- 
facturlng  Company  until  this  note  or  any 
renewal  thereof  is  fully  paid  and  In  default 
of  payment  as  above  agreed,  they  or  their 
agent  may  take  possession  of  and  remove 
said  machinery  without  legal  process,  and 
for  any  deficiency  from  wear,  damage  or  de- 
struction of  above  machinery  we  assume 
the  responsibility  and  waive  all  homestead 
and  exemptions  as  to  this  debt 

"Should  tills  note  not  be  paid  in  full  at 
maturity,  the  amount  unpaid  shall  bear  in- 
terest at  eight  per  cent,  per  annum  until 
paid,  and  counsel  fees  of  ten  per  cent,  on 
the  amount  due,  If  collected  by  attorney. 
"R.  C.  O.  Latham. 
"John  Hugh  O'Nein. 

"Witnessed  by:  S.  R.  Goodale,  Notary 
Public.  John  0.  Rogers,  Notary  Public. 
[Seal.]" 

Defendants  received  and  took  possession 
of  the  property  purchased,  and  subsequently, 
but  prior  to  the  action  later  mentioned,  de^ 
fendant  O'Neill  appears  to  have  transferred 
the  property  to  A.  M.  Mints,  his  father-in- 
law,  and  Mlntz  transferred  it  to  defendant 
Latham,  who  In  turn  transferred  it  to  de- 
fendant O'Neill,  who  was  in  possesalon  at 
the  time  the  Judgment  was  rendered,  exe- 
cution issued  thereon,  and  levy  thereunder 
complained  of  was  made.  '  The  plaintiff 
brought  suit  to  the  April  term,  1901,  of  the 
circuit  court  of  Taney  county  against  de- 
fendants upon  the  tliree  notes  or  contracts 
mentioned,  and  on  April  26th  a  general 
Judgment  for  the  total  sum  of  $596.15  was 
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rendered  by  default  against  tbe  defendants 
In  favor  of  plaintiff.  On  tbls  Judgment, 
execution  was  Issued  and  levied  upon  the 
machinery  described  in  the  notes,  and  on 
the  11th  day  of  May,  1901,  the  sheriff  of 
Taney  county  sold  the  property  for  $100  to 
a  representative  of  the  plaintiff.  Defend- 
ant O'Neill  at  tbe  time  of  the  levy  and  sale 
under  execution  was  the  head  of  a  family,  a 
resident  of  Taney  county,  and  claimed  the 
property  as  exempt  under  tbe  statute,  and 
after  the  sale,  having  given  due  notice,  filed 
a  motion  to  set  aside  tbe  execution  sale, 
claiming  exemption  rights  In  tbe  property, 
and  also  incorporating  in  his  motion  tbe 
terms  of  tbe  notes  or  contracts,  and  that  he 
had  paid  as  part  of  the  purchase  money  of 
said  property  $295;  that  it  was  worth  at  tbe 
time  of  tbe  sale  $550;  that  neither  the  sher- 
iff nor  the  plaintiff  had  ever  tendered  to 
talm  any  part  of  the  purchase  money  paid  by 
him,  nor  had  the  plaintiff  ever  demanded 
possession  of  the  property.  Which  motion, 
after  due  bearing,  the  court  overruled,  and 
defendant  O'Neill  has  appealed  to  this  court 
Under  the  various  sections  of  the  chap- 
ter of  the  statutes  entitled  "Bxecutions," 
personal  property  designated  and  to  the  lim- 
it in  value  restricted,  when  owned  by  the 
bead  of  a  family,  is  made  exempt  from  at- 
tachment and  execution.  The  statute,  how- 
ever, has  also  provided  exceptions  to  these 
general  exemption  rights  created,  among 
which  may  be  classed  section  8170,  Rev.  St 
1889,  by  the  provisions  of  which  personal 
property  Is  subjected  in  all  cases  to  execu- 
tion on  a  Judgment  against  the  purchaser  for 
the  purchase  price,  and  excluded  from  ex- 
emption rights  against  such  Judgment  and 
execution.  Under  this  section  the  plaintiff, 
as  vendor  of  the  personal  property  sold,  had 
the  right  to  seize,  on  an  execution  on  the 
Judgment  for  the  purchase  price  against  ap- 
pellant as  the  purchaser,  the  machinery  sold, 
without  any  exemption  rights  therein  on  tbe 
part  of  tbe  appellant  This  section  of  the 
statute  has  been  judicially  interpreted  as 
conferring  no  lien  upon  the  property  sold  in 
favor  of  the  vendor,  but  that  under  it  a 
debtor  holding  personal  property  not  paid 
for  could  not  claim  It  as  exempt  from  exe- 
cution for  the  purchase  price  which  bis  cred- 
itor was  seeking  to  recover  by  judgment  and 
execution.  Straus  v.  Rotban,  102  Mo.  261, 
14  S.  W.  940,  and  cases  cited.  Tbe  right  to 
subject  the  personal  property  to  the  pay- 
ment of  tbe  indebtedness  for  its  purchase 
price  was  not  waived  by  plaintiff  by  the 
terms  of  the  purchase  notes  on  which  tbe 
suit  was  brought.  The  rights  reserved  in 
these  notes  were  at  best  but  cumulative  to 
and  not  exclusive  of  the  statutory  right  of 
subjecting  the  personal  property  sold  to  exe- 
cution sale  for  its  purchase  price.  If  plain- 
tiff had  exercised  or  sought  to  enforce  the 
rights  reserved  in  tbe  purchase  notes  by 
taking  possession  of  and  removing  the  ooa- 
cbinery  without  legal  process,  then  the  ob- 


jection of  appellant  that  the  contract  was  in 
effect  a  sale  on  conditions,  and  that  plaintiff 
had  no  right  to  possession  of  the  property 
until  it  had  first  tendered  to  appellant  the 
amount  paid  on  tbe  property,  less  reasonable 
compensation  for  its  use  in  compliance  with 
section  S413  of  the  Revised  Statutes  of  1809, 
might  have  applied;  but  the  plaintiff  did  not 
apply  the  provisions  of  tbe  purchase  notes  by 
taking  possession  and  removal  of  the  prop- 
erty sold,  but  resorted  to  its  legal  right  to 
sue  for  and  recover  a  general  Judgment  upon 
the  balance  of  the  indebtedness,  and  put  In 
operation  the  statutory  right  to  subject  the 
machinery  to  execution  sale  in  satisfaction 
of  the  Judgment  Immune  from  any  exemp- 
tion claim  therein  on  the  part  of  appellant 
tbe  purchaser. 

The  action  of  the  trial  court  In  overruling 
the  motion  to  set  aside  tbe  execution  was 
therefore  correct,  and  is  affirmed. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 


STATE  ex  rel.  LATIMER  t.  GRAY. 

(Oonrt  of  Appeals  at  St.  Louis,  Mo.    March  8, 
1003.) 

PBOBATB  JUDGE— INTEREST  AS  COUNSEL— EX- 

CBPTIONS  TO  ADMINISTRATOR'S  REPORT 

—CERTIFICATION  TO  CIRCUIT  COURT. 

1.  Under  Rev.  St.  1899,  i  1760,  providing  that 
a  probate  judge  may  practice  as  an  attomev  in 
any  court  except  hia  own,  but  shall  not  sit  in  a 
case  in  which  he  may  have  been  counsel,  etc., 
when  any  party  in  interest  shall  object  and  that 
when  Each  objactious  are  made  such  cause  shall 
be  certified  to  the  connty  or  circuit  court,  a 
probate  judge,  on  affidavit  being  made  that  he 
was  connsel  in  some  matters  involved  in  excep- 
tioBB  to  an  administrator's  report  cannot  de- 
termine the  fact  whether  or  not  he  was  counsel, 
but  must  certify  the  exceptions  to  the  circuit 
court. 

2.  The  fact  that  the  probate  Judge  is  alleged 
to  have  been  of  counsel  only  In  some  of  the 
matters  of  exception  will  not  warrant  his  re- 
taining jurisdiction  of  the  other  exceptions  to 
the  report,  but  the  exceptions  as  a  whole 
shonld  be  certified. 

Appeal  from  Circuit  Court  Pike  County; 
David  B.  Eby,  Judge. 

Mandamus  by  the  state,  on  tbe  relation  of 
Albert  O.  Latimer,  as  administrator  of  the 
estate  of  Mary  A.  Latimer,  deceased,  against 
William  O.  Gray.  From  an  order  sustaining 
a  motion  to  quash  an  alternative  writ  the 
relator  appeals.    Reversed. 

J.  H.  Blair  &  Son,  for  appellant  Hostetter 
&  Gray,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODB,  J.  Albert  G.  Latimer,  tbe  reUtor, 
Is  tbe  administrator  of  tbe  estate  of  Mary  A 
Latimer,  deceased,  tbe  administration  being 
in  progress  In  tbe  probate  court  of  Pike  coun- 
ty, Mo.,  of  which  the  respondent  W.  O. 
Gray,  was  Judge.  Latimer  filed  bis  first  an- 
nual  settlement  February  15,  1902,  In  said 
court,  whereupon  the  residuary  legatees  of 
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tbe  will  of  the  deceased,  Maiy  A.  Latimer,  to 
wit,  Kate  Monroe  and  Fanny  Edwards,  filed 
exceptions  to  said  settlement,  averring  that 
the  administrator  had  taken  credit  for  (114.- 
69  for  commissions  when  he  was  entitled  to 
only  (12.72;  that  be  had  failed  to  charge 
himself  with  $350  paid  him  as  administrator 
by  George  Schwegman;  that  he  bad  failed 
to  charge  himself  with  $1,200,  tbe  price  re- 
ceived for  a  piece  of  real  estate  sold  to  John 
E.  Latimer;  that  he  had  failed  to  charge  him- 
self with  interest  on  moneys  of  the  estate 
which  he  had  received;  that  be  had  used  a 
portion  of  the  money  of  the  estate  without 
accounting  for  Interest  on  It;  and  that  he 
had  failed  to  demand  payment  of  accounts 
due  tbe  estate.  The  exceptions  were  set  for 
bearing  on  May  19th  following  their  filing, 
but  prior  to  tbe  hearing  tbe  administrator 
filed  an  objection,  verified  by  affidavit,  to 
Judge  Gray's  sitting  at  tbe  bearing,  on  tbe 
ground  that  he  bad  been  of  counsel  in  some 
matters  Involved  in  the  exceptions.  Instead 
of  certifying  the  exceptions  to  tbe  circuit 
court,  the  probate  Judge  overruled  the  objec- 
tion to  his  sitting,  heard  the  exceptions,  and 
sustained  them  to  the  extent  of  ordering  tliat 
Latimer  be  charged  on  his  settlement  with 
tbe  sura  of  f419.22  on  account  of  the  Items 
excepted  to. 

After  the  objection  to  respondent's  sitting 
was  overruled,  the  relator  took  no  further 
part  in  the  hearing,  but  applied  to  tbe  circuit 
court  of  Pike  county  for  an  alternative  writ 
of  mandamus  to  compel  the  relator  to  vacate 
and  annul  bis  ruling  on  tbe  exceptions,  and 
to  certify  the  same  to  tbe  circuit  court  for 
hearing  and  determination.  An  alternative 
writ  was  Issued,  both  the  writ  and  the  peti- 
tion stating  the  facts  as  they  are  stated 
above.  Afterwards  the  respondent  appeared 
in  the  circuit  court,  and  filed  a  motion  to 
quash  the  alternative  writ,  for  the  reasons 
that  neither  the  petition  nor  the  writ  alleged 
the  respondent  bad  been  of  counsel  In  the 
case  which  tbe  relator  objected  to  bis  bear- 
ing; that  it  was  not  alleged  tbe  respondent 
had  been  executor  or  administrator  of  the 
estate;  that  the  affidavit  did  not  state  in 
what  particular  matters  assigned  as  grounds 
of  exception  respondent  had  been  counsel, 
and  whether  or  not  he  had  been  counsel  In 
any  of  said  matters  was  a  question  of  fact 
which  it  was  bis  duty  to  pass  on  and  find  in 
order  to  correctly  rule  on  tbe  relator's  chal- 
lenge of  bis  right  to  sit.  The  motion  to  quash 
was  sustained  by  the  circuit  court,  and  the 
relator  appealed. 

Tbe  following  statute  bears  on  the  point  at 
Issue,  and  the  Interpretation  to  be  put  on  the 
statute  will  determine  how  the  point  should 
be  determined:  "Tbe  Judge  of  probate,  if  oth- 
erwise qualified,  may  practice  as  an  attorney 
and  counselor  at  law  in  any  of  tbe  courts 
of  this  state,  except  his  own;  but  no  Judge  of 
probate  shall  sit  In  a  case  in  which  be  Is  in- 
terested, or  in  which  he  may  have  been  coun- 
sel or  a  material  witness,  or  related  to  either 


party,  or  In  tbe  determination  of  any  cause 
or  proceedings  in  the  administration  and 
settlement  of  any  estate  of  which  be  Is  or 
has  been  executor,  administrator,  guardian 
or  curator,  when  any  party  in  Interest  shall 
object  In  writing,  verified  by  affidavit;  and 
when  such  objections  are  so  made,  such 
cause  shall  be  certified  to  the  county  or  cir- 
cuit court,  which  court  shall  hear  and  deter- 
mine tbe  cause;  and  the  clerk  of  ttie  county 
or  circuit  court  shall  deliver  to  said  probate 
court  a  full  and  complete  transcript  of  tbe 
Judgrment  order  or  decree  made  in  such  cause, 
which  shall  be  kept  with  tbe  papers  In  said 
office  pertaining  to  said  cause,"  etc.  Rev.  St 
1899,  t  1700. 

This  case  has  caused  us  no  Uttle  perplexi- 
ty, principally  on  the  question  of  whether 
the  probate  Judge,  when  an  objection  Is  made 
to  bis  bearing  a  cause,  or  some  proceeding 
connected  with  tbe  administration  of  an  es- 
tate, on  the  ground  that  be  bad  been  of  coun- 
sel in  tbe  matter,  has  the  right  to  determine 
as  a  fact  whether  or  not  he  bad  been  of  coun- 
sel as  alleged,  and,  if  he  finds  be  had  not,  to 
refuse  to  certify  the  proceeding  to  the  cir- 
cuit court.  The  language  of  the  particular 
section  involved  differs  from  tbe  section  in 
relation  to  the  course  a  Justice  of  the  peace 
must  take  when  an  affidavit  Is  made  that 
the  title  to  real  estate  is  involved  in  a  case 
pending  before  him.  Rev.  St  1809,  |  3961. 
Tbe  latter  section,  by  Its  words  as  well  as 
by  tbe  construction  put  on  it,  leaves  the  Jus- 
tice no  discretion  when  such  an  affidavit  is 
filed,  but  be  Is  compelled  to  forbear  tbe  exer- 
cise of  further  Jurisdiction,  and  fortbvrlth 
transmit  the  case  to  the  circuit  court  Ben- 
nett V.  McCaffery  (St  L.)  28  Mo.  App.  220. 
The  statute  relating  to  the  practice  In  similar 
conjunctures  In  tbe  probate  court  Is  less  per- 
emptory, and  may,  perhaps,  allow  the  infer- 
ence that  an  objection  to  a  probate  Judge 
proceeding  because  he  Is  Interested  or  has 
been  of  counsel  is  not  enough  to  deprive  him 
of  further  authority,  but  to  have  that  effect 
tbe  disqualifying  fact  must  not  only  be  char- 
ged, but  exist  Still,  we  think  tbe  safer  view 
to  take  is  that  on  tbe  filing  of  a  duly  verified 
objection  the  probate  Judge  should  certify 
the  matter  to  the  circuit  court.  . 

Of  course,  no  Judge  who  has  been  of  coun- 
sel in  any  litigation  or  controversy  over  a  dis- 
puted right  will  wish  to  determine  that  right; 
neither,  indeed,  has  he  the  power  to  do  so. 
If  no  objection  is  made,  he  should  on  his  own 
motion  certify  tbe  case,  when  he  is  aware 
he  has  an  interest,  has  given  advice,  or  acted 
as  an  attorney.  Gale  v.  Mlchle,  47  Mo.  326. 
All  the  more  should  he  do  so  when  a  party  in 
Interest  insists  on  a  hearing  before  some  oth- 
er Judge.  Id.  If  a  false  affidavit  Is  filed— 
one  alleging  a  probate  Judge  had  been  of 
counsel  in  a  particular  controversy  when  in 
truth  he  had  not  been— tbe  affiant  may  be 
prosecuted;  and  this  would  seem  to  afford 
sufficient  protection  against  wanton  and  un- 
founded objections. 
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A  statute  somewhat  similar  to  onrs  exists 
in  the  state  of  IlUnois,  and  came  tip  for  con- 
struction in  Graham  t.  The  People  ex  rel., 
Ill  III.  253.  Jurisdiction  of  the  administra- 
tion of  estates  in  that  state  appears  to  be  In 
the  county  courts.  One  of  the  county  judges 
of  De  Witt  county  had  been  counsel  in  a  cer- 
tain administration  matter  which  came  be- 
fore him  later  as  county  Judge,  to  which  of- 
fice he  was  subsequently  elected.  The  rela- 
trix,  who  was  administratrix  of  her  deceased 
husband's  estate,  objected  to  Judge  Oraham 
passing  on  the  matter,  which  involved  the 
approval  of  the  appraisement  of  the  relatrix's 
award  as  widow.  The  objection  filed  by  her 
asked  that  the  hearing  of  the  exceptions  to 
the  inventory  and  the  appraisement  of  the 
■widow's  award  be  certified  to  the  circuit 
court  of  the  county  for  settlement,  the  Illi- 
nois statutes  providing  for  that  practice  as 
ours  do.  Instead  of  certifying  the  excep- 
tions, Oraham  awarded  a  change  of  venue 
to  another  county  Judge  called  in  to  preside 
in  the  county  court  where  they  were  pend- 
ing. Thereupon  the  administratrix  sued  out 
a  mandamus  to  compel  certification  of  the 
proceeding  to  the  circuit  court,  and  the  Su- 
preme Cionrt  held  it  was  the  plain  duty  of 
Graham  to  do  so  when  the  objection  was 
filed.  That  authority  is  more  in  point  as  to 
the  right  to  have  a  particular  matter  arising 
in  the  administration  of  an  estate  certified 
than  It  is  on  the  question  of  the  competency 
of  the  probate  judge  to  pass  on  the  fact  of 
whether  he  had  been  of  counsel  or  not  As 
to  the  first  proposition,  the  opinion  says: 
"We  are,  however,  of  opinion  that  only  the 
questions  in  which  the  respondent  is  interest- 
ed as  counsel  should  be  certified.  In  all  oth- 
er respects  the  settlement  of  the  estate  may 
proceed  before  him  as  well  as  another.  An 
estate  is  not  a  single  litigation.  Its  settle- 
ment may  involve  many  distinct  legal  contro- 
versies, in  some  of  which  one  attorney  may 
be  interested,  and  In  others  different  attor- 
neys; and  so  far  as  is  here  perceived  the  In- 
terest of  the  respondent  goes  no  further  than 
the  question  of  the  widow's  award." 

On  the  whole  onr  opinion  is  that,  when 
the  right  of  a  probate  Judge  to  hear  a  mat- 
ter arising  in  the  course  of  administration  Is 
challenged  by  aflldavit  on  the  ground  that 
be  was  of  counsel  or  interested,  the  particu- 
lar matter  should  be  transmitted  to  the  cir- 
<mit  court  If  frivolous  or  unwarranted  ob- 
jections, tending  to  embarrass  a  probate 
court  in  the  exercise  of  its  jurisdiction  or 
the  performance  of  its  duties,  are  made,  the 
criminal  law  of  the  state  may  be  called  into 
play  to  punish  the  offender. 

As  to  the  point  that  the  affidavit  stated 
that  Judge  Gray  bad  been  of  counsel  in  some 
of  the  matters  of  exception,  we  think  the 
same  tribunal  ought  to  pass  on  all  the  excep- 
tions. It  would  Introduce  confusion  into  ad- 
ministration affairs  if  each  item  in  a  list  of 
specified  exceptions  to  a  settlement  was  re- 
garded as  a  separate  proceeding  to  be  cer- 


tified to  the  circuit  court  on  objection,  or  re 
tained  by  the  probate  court  according  to  cir- 
cumstancea.  The  exceptions  as  a  whole 
constitute  a  step  in  the  process  of  administra- 
tion, and  should  all  be  settled  on  one  hear- 
ing and  by  the  same  tribunal. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  with  directions  to  the 
circuit  court  to  grant  a  peremptory  writ  of 
mandamus  commanding  the  probate  court  to 
vacate  the  order  made  sustaining  the  excep- 
tions to  relator's  annual  settlement  and  to 
certify  said  exceptions  to  the  circuit  court 
of  Pike  county  for  bearing  and  determina- 
tion. 

BLAND,  P.  J.,  and  BEYBURN,  J.,  concur. 


BUTTS  V.  NATIONAL  EXCHANGE  BANK. 

(Court  of  Appeals  at  St  Louis,  Mo.    March  3, 
1903.) 

PBRSONAIi     INJURIES  —  FALLING     OP     GUARD 
RAILING— QUESTION  FOR  JURT— MEN- 
TAL SUFFSRINO— BVIDBNCB. 

1.  Where  a  section  of  Iron  railing  protecting 
the  windows  of  defendants'  buildine  fell,  injur- 
ing the  foot  of  a  pedestrian  ou  the  sidewalk, 
and  it  appeared  that  the  other  sections  were 
fastened,  while  the  one  which  fell  was  not, 
and  had  been  loose  for  some  time,  and  there 
was  no  claim  that  plaintiff  was  negligent  there 
was  sufficient  evidence  of  defendants'  negli- 
gence to  take  the  case  to  the  jniy  on  that  is- 
sue. 

2.  In  an  action  for  personal  injuries,  evidence 
that  plaintiff  was  in  reasonable  apprehension 
of  hlood  poisoning  was  admissible  to  show' 
mental  sufcering  as  an  element  of  damage. 

Appeal  from  Circuit  Court,  Greene  County; 
J.  T.  Neville,  Judge. 

Action  by  A.  F.  Butts  against  the  National 
Exchange  Bank.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Tatlow  &  Young,  for  appellant  Mann, 
Seebree  &  Farrington,  for  respondent 

REYBURN,  J.  The  plaintiff  sues  defend- 
ant for  personal  injuries  caused  by  the  al- 
leged negligence  of  the  defendant  predicated 
on  the  following  facts:  Defendant,  a  fed- 
eral banking  corporation,  had  its  place  of 
business  in  the  city  of  Springfield,  in  a  build- 
ing of  which  it  was  owner  and  had  the 
care,  management  and  control  on  the  20th 
day  of  September,  1901.  The  building  is  lo- 
cated on  the  public  square  on  the  corner  of 
Booneville  street,  aqd  the  sidewalks  on  both 
sides  are  on  principal  thoroughfares  of  the 
city  of  Springfield.  The  south  side  of  the 
bank  building  is  adjacent  to  and  abuts  upon 
the  sidewalk  on  the  north  side  of  the  public 
square,  and  along  this  side  east  and  west  an 
iron  sill  course  about  eight  inches  above  the 
sidewalk  and  about  eighteen  inches  in  width 
extended  along  and  formed  part  of  the  froift 
of  the  building,  and  upon  it  with  spaces  of 
six  or  seven  feet  between  were  erected  iron 
columns  supporting  the  front  wall  of  the 
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structure,  and  between  and  back  of  these 
columns  were  Installed  tbe  plate-glass  fronts 
of  the  banking  room,  resting  upon  the  sUl 
coarse,  the  surface  of  which  was  about  eight 
or  nine  inches  above  the  level  of  the  side- 
walk. For  the  purpose  of  protecting  tbe 
glass  fronts  from  injury,  a  guard  railing  was 
placed  at  tbe  front  of  the  recesses  between 
the  Iron  columns  resting  upon  and  two  or 
three  inches  from  the  outer  edge  of  the  sill 
course,  these  railings  being  of  Iron,  and 
weighing  50  to  75  pounds  each,  and  finished 
on  tbe  top  with  eight  or  ten  iron  barbs  or 
spear  jpolnts  six  to  eight  Inches  In  length. 
That  on  the  date  stated  plalntlfT  stopped  on 
the  sidewalk  in  conversation  with  an  ac- 
quaintance, and  to  get  out  of  the  way  of 
the  many  people  passing,  as  well  as  to  es- 
cape the  sunlight,  stepped  In  the  shade  of  the 
building  next  to  one  of  these  guard  rails, 
which  almost  immediately  turned  over  and 
fell  ui>on  the  sidewalk,  and  one  of  the  barbs 
penetrated  plaintiff's  shoe,  and  pierced  part- 
ly through  his  foot  at  the  Instep,  causing  the 
injuries  complained  of.  It  appeared  that 
this  lion  guard  rail  was  not  fastened  to  the 
window  sill  upon  which  it  rested,  nor  to  tbe 
columns  on  either  side,  but  it  does  not  ap- 
pear what  caused  it  to  fall.  Appellant,  as 
well  as  the  man  with  whom  he  was  con- 
versing at  the  time  of  the  accident,  testified 
that  they  did  not  know  what  caused  it  to 
fall;  and  the  latter  that  he  did  not  know 
whether  they  had  touched  It  or  not  The  evi- 
dence further  tended  to  show  that  for  sev- 
eral months  prior  to  the  date  of  the  accident 
the  guard  railing  by  which  plaintiff  was  in- 
jured was  resting  loosely  upon  the  sill  course 
between  the  columns,  and  for  that  length  of 
time  had  not  been  fastened  or  secured  in  any 
manner,  and  that  a  slight  touch  was  suffi- 
cient to  overturn  it,  and  after  the  injury 
this  guard  railing  was  secured  by  bolting  It 
to  the  columns,  and  that  all  the  other  lengths 
of  such  railing  were  fastened  and  bolted. 

The  petition  set  out  substantially  the  fore- 
going facts,  the  defendant  being  charged  as 
having  wrongfully,  negligently,  carelessly,  im- 
properly, and  unlawfully  kept  and  main- 
tained and  permitted  to  remain  In,  upon.  In 
front  of  the  side  of  said  building  and  prem- 
ises aforesaid  In  an  unsound,  unfast,  inse- 
cure, defective,  and  dangerous  condition,  and 
in  a  careless,  Imprudent,  and  unsafe  manner, 
a  heavy  iron  railing  about  six  feet  long, 
weighing  about  50  pounds,  and  In  conse- 
quence of  such  negligent,  careless,  impru- 
dent wrongdoing  and  misconduct  of  defend- 
ant the  guard  rail  became  unbalanced,  and, 
overturning,  fell  with  the  points  of  the  barbs 
towards  the  sidewalk,  and  injured  plaintiff. 
At  the  conclusion  of  the  testimony  offered  by 
plaintiff,  the  defendant  prayed  the  court  to 
instruct  the  jury  to  find  tbe  issues  for  de- 
fendant, which  instruction  was  given  by  the 
court,  and  plaintiff  took  a  nonsuit,  with  leave 
to  move  to  set  the  same  aside,  wliich  motion 
being  overruled,  the  plaintiff  appealed. 


1.  Defendant,  aa  owner  and  In  poaaession 
and  charge  of  its  banking  honse,  owed  the 
duty  to  the  public  to  maintain  its  bnildinc 
In  such  a  reasonably  safe  condition  that  pe- 
destrians on  the  abutting  sidewalk  of  the 
public  thotooghtare  should  not  sustain  injury. 
Franke  v.  City,  of  St  Louis,  110  Mo.  616,  19 
8.  W.  93a  Whether  the  defendant,  nndei 
the  facta  presented  in  this  case,  liad  per- 
formed such  duty,  or  whether  plaintiff's  In- 
jury liad  been  caused  by  ignoring  its  obliga- 
tion in  that  regard,  should  have  been  left  to 
the  jury  to  determine  under  the  evidence, 
with  appropriate  legal  Instructlona  from  the 
court  Negligence  Is  not  a  fact  wliich  is 
susceptible  of  direct  proof,  but  an  inference 
deducible  from  the  evidence,  and  is  as  fre- 
quently in  issue,  even  where  the  facts  are  not 
controverted,  as  where  issues  of  fact  are  also 
presented.  Wharton,  Negligence,  f  420.  The 
broad  rule  has  been  frequently  recognized, 
and  is  of  continual  application  In  this  state, 
that  in  passing  upon  a  demurrer  to  tbe  evi- 
dence it  is  tbe  duty  of  the  trial  oonit  to  In- 
dulge the  plaintiff  with  ev«y  Inference  of 
fact  in  his  favor  which  a  jury  might  draw 
with  any  degree  of  propriety,  and  unless,  as- 
suming the  facts  sought  to  be  proTen  by 
plaintiff  to  be  absolutely  true,  and  drawing 
such  inferences  therefrom,  the  evidence  would 
be  insufficient  to  sustain  a  verdict  In  his 
favor,  the  demurrer  should  not  be  sustained. 
Balrd  v.  Ry.  Co.,  146  Mo.  265,  48  S.  W.  78: 
Buesching  v.  St.  Louis  Gaslight  Oo.,  7S  Mo. 
219,  39  Am.  Rep.  603. 

The  answer  of  defendant  charged  no  neg- 
ligence against  plaintiff,  and  under  the  tes- 
timony no  negligence  contributing  to  the  ac- 
cident was  Imputable  to  him.  It  appeared 
that  the  section  of  railing  which  produced 
the  injury  had  for  a  long  period  prior  re- 
mained loose  and  Insecure,  that  the  remain- 
ing spans  of  railing  were  bolted,  and  that 
after  the  occurrence  this  section  was  In  like 
manner  protected.  No  actual  notice  to  at 
proof  of  knowledge  of  the  Imperfect  and  dan- 
gerous condition  of  the  unsecured  railing  was 
required.  The  span  of  railing  had  beoi  In 
itself  unsteady  for  so  long  a  period  that,  in 
tbe  exercise  of  due  diligence,  tbe  jury  might 
have  concluded  that  defendant  was  apprised 
of  its  i)erilous  condition.  Jegglln  v.  Roeder. 
79  Mo.  App.  428.  Where  the  facts  are  such 
that  reasonable  men  may  honestly  draw  dif- 
ferent conclusions  therefrom,  whether,  un- 
der tbe  conditions  presented,  the  defendant 
was  chargeable  with  negligence,  the  case 
should  not  be  withdrawn  from  the  consider- 
ation of  the  jmy.    Balrd  v.  Ry.,  supra. 

2.  Plaintiff  should  have  been  permitted  to 
show  as  an  element  of  damage  that  he  was 
In  reasonable  apprehension  of  blood  polaon- 
Ing  as  the  possible,  If  not  probable,  conse- 
quence of  his  Injury.  Mental  suffering,  when 
a  condition  of  mind  produced  by  physical  In- 
jury and  attending  it,  is  as  prop»  an  element 
of  the  damage  sustained  as  tbe  actual  phys- 
ical  Injury   accompanying  and   causing   it 
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ChUton  v.  St  Jomph.  148  Mo.  192,  44  R  W. 
766;   Demlng  y.  R.  R.,  80  Mo.  App.  152. 

We  are  of  the  opinion  that  the  proof  en- 
titled the  question  of  negligence  to  be  bdIv 
mltted  to  the  Jury,  and  that  error  was  com- 
mitted in  withdrawing  the  case  from  its  con- 
sideration, for  which  it  iB  rerersed  and 
remanded. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 


HBFFBRNAN  v.  WKIH. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  8, 

1903.) 

APPBAL  —  RECORD  —  SALE  OF  '  HORTQAOED 
REALTY— ASSUMPTION  OF  DEBT— BUR- 
DEN OF  PROOF. 

1.  On  appeal  in  equity,  it  is  not  necessary  to 
reriew  the  declarations  of  law  given  or  refused 
by  the  trial  court. 

2.  Unless  it  affirmatively  appears  by  the  rec- 
ord on  an  appeal  in  equity  that  all  the  evidence 
offered  has  been  preserved,  the  decision  below 
will  not  be  reviewed. 

3.  In  a  suit  by  a  mortgagee  to  charge  a  gran- 
tee of  the  mortgaged  premises  with  an  unpaid 
balance  of  the  mortgage  debt,  the  burden  is  on 
the  plaintiff  to  show  an  assumption  of  the 
debt  by  the  grantee;  such  assumption  not  be- 
ing implied  from  the  conveyance. 

Appeal  from  Circuit  Court,  Greene  County; 
J.  T.  NevUle,  Judge. 

Action  by  F.  S.  Heffernan  against  A  T. 
Weir.  From  a  Judgment  for  defendant,  plaln- 
tUT  appeals.    Affirmed. 

Heffernan  &  Heffernan,  for  appellant. 
Yaughan  &  Coltrane,  for  respondent 

RBYBURN,  J.  From  the  meager  record, 
this  appears  to  be  an  action  to  charge  de- 
fendant upon  a  contract  of  assumption  of  the 
balance  unpaid  on  a  bond  executed  by  John 
R.  Marsh,  originally  secured  by  a  deed  of 
tmst  upon  realty  in  Oreene  county,  under  the 
provisions  of  which,  enforcing  the  right  of 
sale,  the  mortgage  indebtedness  has  been  par- 
tially paid.  The  appellant.  In  lieu  of  a  per- 
fect transcript  of  the  record  and  proceedings 
In  the  cause,  has  presented  a  certified  copy 
of  the  record  entry  of  the  Judgment  appealed 
from,  and  the  other  proceedings  constituting 
the  abbreviated  record  authorized  by  section 
813  of  the  Revised  Statutes.  The  appellant's 
statement  in  print  filed  In  this  court  falls  to 
comply  with  the  rules— especially  rule  15— 
In  many  respects.  The  pleadings,  neither  ab- 
stracted nor  at  length,  are  contained  therein; 
and  the  testimony,  as  abstracted,  is  evidently 
only  part  of  the  proof,  documentary  and  oral, 
offered  at  the  bearing.  In  the  absence  of 
the  circuit  Judge  of  Oreene  county,  the  case 
was  tried  before  a  member  of  the  Springfield 
bar,  selected;  and  at  the  close  of  the  hear- 
ing the  court  rejected  the  declarations  of  law 
prayed  by  plaintiff,  and  gave  several  at  de- 
fendant's request,  Including  a  declaration 
that,  uiwn  the  pleadings  and  the  evidence  In 
the  case,  the  plaintiff  was  not  entitled  to  re- 


cover. From  the  foregoing  outline.  It  la  man- 
ifest  that  the  record  Is  In  such  a  condition 
that  it  Is  impossible  for  us  to  fully  review 
the  case.  As  the  proceeding  Is  denominated 
and  treated  by  appellant  as  a  suit  in  equity, 
it  Is  not  material  or  necessary  to  inquire 
whether  the  declarations  of  law  declared  or 
refused  by  the  trial  court  were  erroneous,  for 
the  court's  decree  is  not  dependent  upon  the 
correctness  of  such  declarations,  and  may  in 
itself  be  correct,  although  error  may  exist 
in  such  declarations.  Hall  v.  Harris,  145 
Ma  614,  47  S.  W.  506.  We  are  further  pre- 
cluded from  reviewing  this  case  by  reason  of 
the  fact  that,  unless  it  affirmatively  appears 
by  the  record  that  all  the  evidence  offered 
in  the  trial  court  has  been  preserved,  the 
well-established  rule  of  practice  of  api)ellate 
courts  in  an  equitable  proceeding  to  decline 
to  review  the  cause  must  be  applied.  Barnes 
v.  Buzzard,  61  Mo.  App.  346;  Roberts  ▼.  Bart- 
lett,  26  Mo.  App.  611. 

2.  From  the  printed  abstract  of  the  testi- 
mony filed  by  appellant,  it  appears  that  a 
general  warranty  deed  in  January,  1899,  was 
executed  and  delivered  by  Marsh  and  wife  to 
respondent  for  a  recited  consideration  of 
$700,  conveying  the  property  (which  had 
been  conveyed  by  the  prior  deed  of  trust)  to 
respondent,  with  full  covenants  of  warranty, 
and  without  any  express  assumption  by  the 
grantee  of  the  mortgage  hidebtedness.  While 
It  Is  unnecessary  that  the  contract  of  a  gran- 
tee to  assume  payment  of  an  existing  incum- 
brance, as  part  of  the  consideration  for  which 
a  conveyance  of  realty  is  made,  should  be  In 
writing,  and  a  verbal  promise  of  such  assump- 
tion is  valid  and  enforceable  in  equity,  yet 
the  promise  to  pay  must  be  established  by 
clear  and  cogent  evidence,  and  cannot  be  Im- 
plied by  Inference.  2  Devlin  on  Deeds,  S 
1073;  Ordway  v.  Downey,  18  Wash.  412,  51 
Pac.  1047,  52  Pac.  228,  63  Am.  St.  Rep.  892; 
Bensleck  v.  Cook,  110  Mo.  178,  10  S.  W.  423. 
The  burden  of  establishing  such  contract 
was  on  appellant,  and  the  record  discloses 
that  he  has  failed  to  establish  such  oral 
agreement.  GOODE,  J.,  Is  of  the  opinion  that 
the  action  was  at  law,  but  that  the  rulings 
of  the  trial  court  were  correct 

Judgment  affirmed. 

BLAND,  P.  J.,  concurs,  and  OOODB,  3^ 
ooncnrs  In  the  result. 


FREBMAN  v.  LAYENUB. 

(Court  of  Appeals  at  St.  Louis,  Mo.     March 
3,  1903.) 

REPLJBVIN— DAMAGES-CONSOLIDATION  OF 
CAUSES-JUDGMENTS. 

1.  Damages  to  defendant  in  replevin  can  only 
be  assessed  In  the  replevin  action  after  final 
judgment  in  defendant's  favor,  and  a  motion 
for  leave  to  introduce  evidence  to  show  de- 
fendant's damages  caDuot  be  granted  after  final 
judgment  not  awarding  the  property  to  either 
party. 
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2.  Where  a  repleTin  action  has  reeulted  only 
in  an  interlocutory  judgment,  a  motion  for 
leaye  to  introduce  evidence  as  to  defendant's 
damages  is  premature,  as  there  has  been  no 
final  Judgmeut  in  defendant's  favor. 

3.  In  a  replevin  action  tried  to  the  court,  It 
found  that  the  property  was  partnership  prop- 
erty of  plaintiff  and  defendant,  to  possession 
Of  which  neither  was  entitled,  and  ordered  the 
action  consolidated  with  a  suit  for  partition  of 
the  same  ^ropen^.  The  consolidated  suit  pro- 
ceeded to  judgment,  from  which  no  appeal  was 
taken.  Held,  that  defendant  in  the  replevin 
action  was  concluded  by  the  judgment  m  the 
consolidated  suit,  and  was  not  thereafter  enti- 
tled to  introduce  evidence  in  the  replevin  ac- 
tion to  establish  his  damages. 

Appeal  from  Olrcviit  Court,  Wright  Coun- 
ty;   Argus  Cox,  Judge. 

Action  by  George  W.  Freeman  against  J. 
Ih  Lavenue.  From  an  order  sustaining  a 
motion  to  dismiss  a  motion  for  leave  to  In- 
troduce evidence  to  show  damages,  defend- 
ant appeals.    Affirmed. 

Plaintiff  brought  suit  in  the  Wright  circuit 
court  in  1898,  in  replevin,  to  recover  of  the 
defendant  the  possession  of  a  stock  of  drugs, 
medicines,  and  paints.  The  record  does  not 
show  whether  or  not  the  merchandise  was 
delivered  to  plaintiff  under  the  writ.  At 
the  March  term,  1899,  of  the  Wright  circuit 
court,  the  cause  was  submitted  to  the  court, 
without  the  intervention  of  a  Jury,  who, 
after  hearing  the  evidence,  rendered  the  fol- 
lowing judgment: 

"George  W.  Freeman  v.  J.  Len  Lavenue. 
Replevin.  Now  on  tills  day  this  cause  com- 
ing on  to  be  beard,  and  both  parties  answer- 
ing 'Ready  for  trial,*  and  a  jury  being  waiv- 
ed, the  cause  is  submitted  to  the  court  for 
trial,  who,  after  hearing  the  evidence,  finds 
that  prior  to  the  commencement  of  this  action 
the  defendant  and  one  T.  E.  Gasklll  were 
partners  and  joint  owners  of  the  property  In 
controversy  in  this  suit,  and  that  prior  to  the 
commencement  of  this  action  the  plaintUI, 
Geo.  W.  Freeman,  acquired  all  the  right,  title, 
and  interest  of  the  said  T.  Bl.  Gaskill  In  and  to 
said  property  by  purchase  from  said  T.  E. 
Gasklll,  and  that  plaintiff  and  defendant 
were  at  the  commencement  of  this  action, 
and  now  are,  joint  owners  of  said  property, 
subject  to  the  partnership  debts,  if  any,  of 
said  T.  E.  Gaskill  and  this  defendant,  J. 
Len  Lavenue;  that  neither  plaintiff  nor  de- 
fendant is  entitled  to  the  sole  and  exclusive 
possession  of  said  property.  And  it  further 
appearing  that  plaintiff  herein  lias  filed  in 
this  court  his  petition  and  affidavit  against 
defendant  for  partition  of  said  property,  ask- 
ing for  the  appointment  of  a  receiver,  and 
an  accounting  between  plaintiff  and  defend- 
ant in  relation  to  said  property,  which  cause 
Is  now  number  194  on  this  docket,  it  la 
therefore  ordered  and  adjudged  that  all  fur- 
ther proceedings  herein  be  suspended  until 
final  action  of  the  court  In  said  action  for 
partition  and  accounting;  and  It  is  further 
ordered  that  all  questions  arising  l)etween 
plaintiff  and  defendant  in  relation  to  said 
property,  including  all  questions  of  damages 


and  other  questions.  If  any,  that  may  arise 
or  have  arisen  in  this  suit  of  replevin,  be 
adjudicated  In  said  action  for  partition  and 
accounting,  but  should  plaintiff  fall  or  tefnse 
to  prosecute  his  said  action  for  partition  and 
accounting,  with  doe  diligence,  to  a  final 
judgment,  then  all  other  questions  arising 
in  this  suit,  and  not  herein  now  adjudicat- 
ed, shall,  on  motion  of  defendant,  be  adjudi- 
cated In  this  action  at  any  future  term  of 
tills  court.  It  is  further  ordered  that,  Triiai 
a  receiver  sliail  be  duly  appointed  and  quali- 
fied In  said  cause  for  partition  and  account- 
ing, the  property  in  controversy  in  this  action 
stiall  be  turned  over  to  him.  It  Is  further 
ordered  tliat  defendant  receive  of  and  from 
plaintiff  his  costs  and  cliarges  accrued  to 
tills  date  in  this  action,  for  which  he  may 
liave  execution." 

On  June  24,  1889,  at  an  adjourned  term 
of  the  March,  1899,  term  of  the  Wright  cir- 
cuit court,  an  order  was  made  by  the  court 
appointing  a  receiver  in  the  partition  suit 
mentioned  in  the  foregoing  Judgment.  The 
receiver  took  possession  of  the  merchandise 
Involved  in  the  replevin  suit,  and  administer- 
ed it  under  the  order  of  the  court.  At  the 
September  term,  1899,  the  partition  and  re- 
plevin suits  were,  by  order  of  the  court, 
consolidated.  At  the  March  term,  1900,  a 
change  of  venue  of  the  cause  was,  on  the  ap- 
plication of  the  defendant,  awarded  to  the 
Greene  circuit  court  The  cause  was  filed 
in  the  Greene  circuit  court  August  16,  190a 
Defendant  filed  his  answer  in  ttiat  court  on 
Septemlier  12,  1900.  An  interlocutory  Judg- 
ment was  rendered  and  a  referee  appointed 
by  the  Greene  circuit  court  November  23. 
1900.  The  referee  made  Us  report  to  the 
Greene  circuit  court  on  November  28,  1900. 
and  that  court  rendered  a  final  Judgment  in 
the  cause  December  22,  1900,  from  wlilcb 
no  appeal  was  taken,  and  to  which  no  ex- 
ceptions were  saved.  On  April  2,  1908,  tlie 
defendant  filed  his  motion  in  the  Wright  cir- 
cuit court  for  permission  to  Introduce  evi- 
dence of  the  value  of  the  property  replevied, 
with  a  view  of  baring  his  damages  assessed. 
Plaintiff  filed  a  motion  to  dismiss  defendant's 
motion.  The  court  sustained  the  motion  to 
dismiss  defendant's  motion  for  leave  to  in- 
troduce evidence,  etc,  from  which  ruling  of 
the  court  defendant  duly  appealed  to  this 
court. 

Musick  &  Nelder,  for  appellant  F.  M. 
Mansfield,  for  respondent 

BLAND,  P.  J.  (after  stathig  the  facts).  1. 
If  the  goods  were  delivered  to  plaintiff  under 
the  writ  of  replevin,  and  if  the  Judgment 
In  the  replevin  suit  rendered  at  the  March 
term,  1899,  is  a  final  one,  the  defendant's 
motion  to  introduce  evidence  with  a  view 
of  establishing  damages  came  too  late,  as  the 
damages  in  the  cause  could  be  assessed  only 
In  the  proceeding  wtilch  resulted  in  a  final 
Judgment  In  his  favor.  White  y.  Van  Hou- 
ten,  51  Mo.  577;    State  v.  Dunn.  60  Mo.  61; 
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F^ilkerson  v.  DlnUns,  28  Mo.  App.  160;  dlu- 
ton  T.  Stovall,  45  Mo.  App.  642.  If  tbe  Judg- 
ment rendered  by  the  Wrlgbt  circuit  court 
in  March,  1899,  Is  Interlocutory,  then  the  ap- 
plication for  permission  to  Introduce  evi- 
dence as  to  the  value  of  the  goods  was  pre- 
mature, as  damages  could  be  assessed  only 
in  a  proceeding  for  a  flnal  determination  of 
tbe  rights  of  tbe  parties  to  tbe  possession 
of  the  property  in  controversy. 

2.  But  it  seems  to  us  that  tbe  judgment 
of  tbe  Greene  circuit  court  concluded  the 
whole  matter.  A  replevin  suit  may  become 
a  suit  in  equity— at  least,  equitable  issues 
may  be  raised  and  determined  in  such  a 
suit.  Dilworth  V.  McKelvy,  30  Mo.  149; 
Lewis  V.  Mason.  94  Mo.  551,  5  S.  W.  911,  8 
S.  W.  735;  Baldridge  v.  Dawson,  39  Mo. 
App.  527.  The  Judge  of  the  Wright  circuit 
court  found  that  there  were  equitable  issues, 
in  respect  to  tbe  rights  of  the  parties  In 
the  property  in  controversy,  to  be  settled  In 
tbe  replevin  suit,  and,  we  think  very  prop- 
erly, consolidated  it  with  the  partition  suit 
After  the  consolidation  the  change  of  venue 
was  taken  to  the  G];eene  circuit  court,  and 
the  whole  matter  was  therefore  within  the 
Jurisdiction  of  that  court;  and  if  d^endant 
neglected  to  have  his  rights,  if  any,  grow- 
ing out  of  the  replevin  suit,  adjudicated  by 
that  court,  it  was  bis  own  fault. 

The  Judgment  is  affirmed. 

UEYBURN,  J.,  concurs.  600DB,  i^  not 
sitting,  having  been  of  counseL 


KOBUSH  v.  SCHMIDT. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  8, 

1903.) 

BJBOTMHNT— RBCOVBRT-ACTION    FOR    IM- 
FROVBMBNTS-BVIDBNCB. 

1.  In  ejectment,  plaintiff  recovered  certain 
lands  on  islands  numbered  63  and  64  in  the 
Missouri  river,  and  defendant  therein  sued  un- 
der tlie  statnte  to  recover  compensatiou  for  im- 
provements alleged  to  have  been  made  by  him 
on  an  island  east  of  them,  and  his  testimony 
showed  that  he  had  made  no  improvements  on 
the  islands  involTed  in  the  ejectment  suit. 
Held,  that  he  was  not  entitled  to  recover. 

Appeal  from  Circuit  Court,  Warren  County; 
E.  M.  Hughes,  .Tudge. 

Action  by  August  Kobush  against  Orlando 
P.  Schmidt.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    AtHrmed. 

Peers  &  Peers,  for  appellant  Jesse  W. 
Schaper,  for  respondent. 

REYBURX,  X  The  defendant  herein  re- 
covered a  judgment  in  ejectment  against  plain- 


tiff for  recovery  of  land  described  as  the 
lower  half  of  Island  No.  64  and  island  No.  63 
In  the  Missouri  river.  Before  possession  was 
taken  under  this  judgment,  the  plaintiff,  as 
the  occupying  clniinaDt,  began  this  proceed- 
ing under  the  statutory  provisions  to  recover 
compensation  for  Improvements  alleged  to 
have  been  made  by  him  on  an  Island  below 
and  east  of  Islands  Nos.  63  and  64.  His  peti- 
tion, properly  verified,  specifically  set  forth 
that  on  a  date  named  be  entered  Into  quiet 
and  peaceable  possession  of  an  island  formed 
in  the  Missouri  river  below  and  east  of  Islands 
Nos.  68  and  64,  believing  be  bad  good  tight 
to  enter  thereon,  and  that  he  had  title  there- 
to, and  had  ever  since  remained  In  the  quiet 
possession  thereof  In  good  faith;  that  on  the 

day  of  ,  1901,  this  plaintiff  was 

sued  In  ejectment  for  said  land  by  this  de- 
fendant, who  claimed  title  thereto,  and  on 

the  day  of  October,   1901,  judgment 

of  dispossession  was  rendered  against  bim, 

and  for  $ damages  and  $ monthly 

rents  and  profits;  that  during  the  time  be  oc- 
cupied said  premises  he  had  no  knowledge  or 
notice  of  defendant's  claim  on  said  land,  or 
any  part  thereof;  that  in  good  faith  he  put 
valuable  improvements  thereon,  believing  he 
had  title  thereto,  and  tbe  Improvements  are 
specifically  set  forth,  with  tbe  further  alle- 
gation that  all  such  Improvements  were  made 
In  good  faith,  believing  he  had  title  to  tbe 
land,  and  without  notice  of  defendant's  claim. 
The  defendant's  answer  was  a  general  de- 
nial, and  the  case  proceeded  to  trial  before  the 
court;  the  plaintiff  testifying  that  he  had 
made  no  Improvements  on  Islands  63  or  64, 
and  that  he  did  not  claim  compensation  for 
any  improvements  on  either  islands  63  or  64. 
and  that  the  Improvements  were  not  on  63  and 
64,  and  at  the  close  of  the  evidence  the  court 
refused  an  Instruction  asked  by  plaintiff  and 
rendered  judgment  for  defendant. 

Appellant's  statement  in  print  concedes  that 
the  action  in  ejectment  was  tor  the  lower  half 
of  Island  64  and  island  63  in  the  Missouri 
river,  and  his  complaint  herein  describes  the 
property  of  which  he  claimed  to  be  in  pos- 
session, and  upon  which  be  made  the  Im- 
provements, as  an  island  formed  in  the  Mis- 
souri river  below  and  east  of  Islands  Nos.  63 
and  64;  so  we  are  confronted  at  the  thresh- 
hold  of  the  case  by  tbe  facts  established  and 
acknowledged  that  no  right  of  action  was 
alleged  In  plaintiff's  petition  nor  sustained 
by  bis  proof.  This  disposes  conclusively  of 
the  case,  and  the  judgment  of  the  lower  court 
is  accordingly  affirmed. 

BLAND,  P.  J.,  and  QOODE,  J.,  concur. 
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SMITH  T,  FRANKFORT  &  C.  RT.  CO. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1903.) 

BJBCTMBNT—DBCREB  — EFFECT  —  INVALiIDITT 
OF  CONTRACT  WITHIN  STATUTE  OF  FRAUDS 
— WAIVER-RAILROADS  —  8UCCBS80R  OF  AN- 
OTHER COMPANY. 

1.  In  ejectment  plaintiff  sought  the  recovery 
of  land  in  possession  of  a  railway  company. 
The  company  claimed  that  plaintiff  had  donat- 
ed the  land  to  it  for  station  purposes.  Plaintiff, 
in  its  reply,  alleged  that  the  agreement  with  the 
company  was  not  in  writing,  and  provided  for 
the  erection  of  a  station  honse  thereon  within 
a  specified  time,  and  that  the  bnildiug  was  not 
erected  within  such  time.  With  this  reply  he 
tendered  a  deed  of  the  land  to  the  company. 
Subsequent  to  the  tender  of  the  deed  the  com- 
pany erected  a  station  house,  but  which  plaintiff 
claimed  was  unsuitable.  Held,  that  a  decree 
containing  no  reasons,  which  permitted  the  com- 
pany to  withdraw  the  deed  from  the  record, 
and  which  dismissed  the  complaint,  must  be 
considered  as  based  on  the  court's  opinion  that 
the  station  house  erected  on  the  land  was  suit- 
able, making  the  decree  one  for  specific  per- 
formance. 

2.  A  plaintiff  in  ejectment,  who,  with  his  re- 
ply that  the  agreement  under  which  defendant 
claimed  possession  was  not  in  writing,  and 
hence  void,  within  the  statute  of  frauds,  ten- 
dered a  deed  conveying  the  land  to  defendant, 
waived  his  right  to  rely  on  the  invalidity  of  the 
contract. 

8.  Where  a  railroad  company  acquired  the 
property  and  franchises  of  another  company,' a 
conveyance  of  land  to  the  latter  company  vest- 
«d  the  title  therein  in  the  former  company. 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Ejectment  by  E.  D.  Smith  against  the  Ken- 
tucky Midland  Railway  Company  and  auoth- 
'Cr,  In  which  the  Frankfort  &  Cincinnati  Rail- 
way Company  was,  on  Ita  petition,  made  a 
I>arty  defendant  From  a  decree  for  the  last- 
named  defendant,  plaintiff  appeals.    Affirmed. 

Montgomery  &  Lee  and  W.  F.  Bradley,  for 
Appellant.    T.  L.  Edelen,  for  appellee. 

SETTLE,  J.  This  action  was  institnted 
by  appellant  In  the  Scott  circuit  court  against 
the  Kentucky  Midland  Railway  Company 
And  the  Home  Construction  Company  on 
August  11,  1892.  The  answer  of  the  Ken- 
tucky Midland  Railway  Company  was  filed 
February  6,  1893,  and  the  reply  thereto  was 
filed  October  6,  1893.  The  action  is  one  In 
ejectment,  seeking  to  recover  an  acre  of 
ground  In  the  form  of  a  parallelogram  situ- 
ated at  a  point  on  the  railroad  now  owned 
by  appellee,  Frankfort  &  Cincinnati  Railway 
Company,  known  as  "Duvall's  Station."  It 
is  averred  In  the  petition  that  the  Kentucky 
Midland  Railway  Company  and  the  Home 
Construction  Company  have  the  possession 
of  the  land  without  right,  and  that  appel- 
lant is  the  owner,  and  entitled  to  the  posses- 
sion thereof.  The  petition  prays  judgment 
for  the  recovery  of  the  land  and  $200  dam- 
ages for  its  detention. 

Answer  was  filed  by  the  Kentucky  Mid- 
land Railway  Company  in  which  appellant's 
ownership  of  the  land  in  question  and  his 
right  to  the  possession  thereof  Is  denied. 


And  It  Is  averred  in  the  answer  tbat  before 
the  railroad  company  had  located  its  railroad 
stations  on  the  line  of  its  railway  tbe  appel- 
lant donated  and  gave  to  it  for  railway  sta- 
tion purposes  the  land  described  In  bis  peti- 
tion in  consideration  of  the  undertaking  tbat 
tbe   Kentucky   Midland  Railway    Cooapany 
would  locate  one  of  its  stations  at  tbat  point. 
That  appellant  was  very  solicitous  to  make 
the  agreement,  and  it  accepted  his  propc»i- 
tlon,  and  was  put  in  possession  of  the  land 
by  him,  and  it  has  continuously  beld    tbe 
possession  thereof  ever  since.    It  is  furtber 
averred  in  the  answer  that,  relying  npon  ap- 
pellant's dedication  of  the  land,  a  large  sum 
of  money,  namely,  $875,   was  expended  by 
the  railway  company  in  grading  and  layins 
side  tracks,  and  in  making  other  and  lasting 
and  valuable  improvements  on  and  near  tbe 
land,  in  order  that  it  might  be  used  for  tbe 
erection  of  a  station  or  depot.     It  la  also 
averred  in  the  answer  that  the  Kentncky 
Midland  Railway  Company  was  desirons  of 
building  upon  the  land  in  controversy  a  suit- 
able station  house,  but  that  it  bad  been  pre- 
vented from  doing  so  by  appellant's  failure 
to  make  it  a  deed  of  conveyance  for  the  land. 
It  asked  the  court  to  compel  appellant  to  con- 
yey  tbe  lot,  that  it  might  erect  tbe  statJon 
bouse  thereon  as  agreed. 

The  averments  of  the  answer  were  denied 
by  reply.  In  which  it  Is  admitted,  bowever. 
that  tbe  railway  company  had  agreed  to 
erect  the  station  house  on  the  land  in  contro- 
versy, and  averred  that  after  the  inatitntion 
of  this  suit  a  written  agreement  was  entered 
Into  between  appellant  and  the  railway  com- 
pany, whereby  the  latter  agreed  to  erect  tbe 
station  bouse  within  90  days,  but  bad  failed 
to  do  so.  The  reply  avers  that  the  contract 
In  regard  to  the  land  is  not  in  writing,  and 
is,  therefore,  within  tbe  statute  of  frauds. 
Notwithstanding  this  plea,  appellant  tendered 
with  his  reply  a  deed  to  the  land. 

It  appears  that  the  written  contract  re- 
ferred to  In  tbe  reply  was  never  agreed  to 
or  signed  by  the  railway  company.  Tbe  deed 
tendered  to  tbe  railway  company  is  made  a 
part  of  the  record,  and  was  duly  signed  and 
acknowledged  by  appellant  and  his  wife,  but 
It  contains  no  condition  with  reference  to  tbe 
erection  of  the  station  house.  The  only  con- 
sideration expressed  in  it  is  $1,  the  payment 
of  which  Is  therein  acknowledged.  It  further 
appears  from  the  record  that  the  Kentucky 
Midland  Railway  Company  did,  after  the 
tender  of  the  deed  by  appellant,  a«ct  a  sta- 
tion building  on  the  land  in  controversy,  but 
appellant  insists  that  it  is  unsuitable,  and 
not  such  a  building  as  the  railway  company 
agreed  to  erect.  On  February  14,  1889,  tbe 
appellee,  Frankfort  &  Cincinnati  Rallwa; 
Company,  filed  its  petition  to  be  made  a 
party  to  the  action,  and  it  thus  became  a 
party,  the  petition  being  taken  as  its  answer 
In  the  case.  It  is  alleged  in  that  petition 
and  answer  that  since  the  instltntioo  of  this 
action  tbe  property  of  the  Kentucky  Midland 
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XaUway  Company  waa  placed  in  tbe  hands 
of  a  recdver.  and  tbereafter  waa  aold  nnder 
decree  enforcing  certain  Ilena  existing  there- 
on, and  one  Dandrldge  became  the  purchaser 
for  the  bondholders  of  the  old  road.  There- 
upon the  appellee,  Frankfort  &  Cincinnati 
Railway  Company,  waa  duly  organized  and 
IncoriMrated,  and  to  this  new  organization 
the  property,  property  rights,  and  franchise 
of  the  old  comi>any  were  transferred  and 
ddlvered.  It  la  further  alleged  In  the  peti- 
tion and  answer  of  appellee  that  it  now 
owns  and  holds  the  title  to  the  railroad  prop- 
erty, and  assets  of  the  former  company,  and 
that  It  purchased  the  lot  In  controversy  with 
the  remainder  of  the  property,  for  value,  and 
without  notice  of  tbe  existence  of  any  claim 
of  appellant  thereon;  and,  further,  that  ap- 
pellant, by  hla  negligent  failure  to  duly  pros- 
ecute this  action  against  tbe  Kentucky  Mid- 
land Railway  Company,  la  estopped  to  claim 
or  asaert  tltie  to  the  land.  After  the  filing 
of  other  and  antaaaqnent  pleadings  by  the 
parties  necessary  to  complete  tbe  Issnea,  the 
cause  was  transferred  to  the  equity  docket 
Nnmenua  depositions  were  then  taken,  and 
the  case  finally  submitted  for  tFlal.  The 
court  entered  Judgment  decreeing  that  ttie 
Kentucky  Midland  Railway  Company  be  per- 
mitted to  wlthdrav  from  the  record  the  deed 
from  B.  p.  Smith  and  wife  to  it,  and  it  was 
further  deeveed  that  appellant's  petition  be 
dismissed,  and  that  each  party  pay  his  or 
its  own  costs,  and  from  thl«  Ivdgmeot  appel- 
lee has  appealed. 

The  Judgment  does  not  recite  the  reasons 
entertained  by  tiie  chancellor  for  the  oondu- 
sions  arrived  at,  but.  In  view  of  his  decree- 
ing the  ddlvery  of  tbe  deed  from  appellant 
and  wife  to  the  Kentucky  Midland  RaOway 
Company,  we  must  Infer  that  he  regarded 
the  station  building  or  depot  that  was  erect- 
ed by  th«  Kentndty  Midland  Railway  Com- 
pany npon  the  land  In  controveny  as  suita- 
ble for  the  purposes  (or  wbMi  It  was  Intend- 
ed; in  other  words,  the  Judgment  is  in  the 
nature  of  a  decree  for  a  specific  pwformanee. 
Tho  deed  had  been  tendered  by  the  appellant, 
and  the  cfaaneellor  only  cemp^ed  its  ddlT- 
«ry  to  the  grantee  named  therein.  80,  in 
this  view  0f  the  case,  it  seems  to  us  unim- 
portant that  the  contract,  as  originally  made 
between  the  parties,  waa  not  in  writing. 
The  tender  of  the  deed  by  the  grantor  was 
an  offer  of  perfonnance  and  a  waiver  of  his 
light  to  rely  <m  tbe  statute  of  frauds.  The 
acceptance  of  the  same  by  the  grantee,  and 
the  Judgment  of  the  court  compelling  its 
surrender  to  the  latter,  passed  the  title  to  it 
as  effectually  as  if  it  had  been  done  by  mu- 
tual consent  of  the  parties.  As  the  appellee, 
Frankfort  &  Cincinnati  Railway  Company, 
acquired  the  inroperty  and  franchise  of  tbe 
KentBcky  Midland  Railway  Company,  the 
conveyance  to  the  latter  oompany  operates 
to  vest  the  tide  of  the  land  In  cootroversy  in 
the  appellee  as  Its  succesaor. 

Under  the  state  ot  Om  record,  we  are  not 
72  S.W.-«) 


inclined  to  dlstwb  the  finding  of  the  chan- 
cellor, and  the  Judgment  la  therefore  af- 
firmed. 


COSBT  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1903.) 

AgSAULT    WITH     INTENT     TO     KILL—DKADIiT 
WBAPON-<)UKSTION  FOR  THB  JURT. 

1.  Only  where  the  jury,  in  a  prosecution  tar 
an  assault  with  a  deadly  weapon  with  intent  to 
kill,  believe  that  the  instrument  with  which  de- 
fendant wounded  another  was  such  an  instru- 
ment as  was  reasonably  calculated  to  produce' 
death  when  used  by  a  person  of  defendant'^ 
strength,  and  in  the  manner  in  which  it  was 
used  by  him,  would  they  be  authorized  to  findi 
that  snch  instrument  was  a  deadly  weapon 
within  the  meaninc  of  tbe  law. 

Appeal  from  Circuit  Court,  Nelson  County. 
"To  be  officially  reported." 
George  Cosby  was  convicted  of  crime,  and 
appeals.    Reversed. 

C.  F.  Atkinson,  for  appelant  Clifton  J. 
Pratt  and  M.  R.  Todd,  for  tbe  Common- 
wealth. 


8BTTLB,  J.  The  appellant  George  Cosby, 
was  indicted  in  tbe  Nelson  drentt  covrt  for 
the  crime  of  unlawfully  and  malielouBly  strik- 
ing and  wounding  one  Wm.  GUky  with  a 
d«b  and  rock,  deadly  weapons,  with  the  in- 
tent to  kill  him.  Upon  the  trial  appellant 
waa  found  goltty  by  the  verdlet  of  the  Jivy, 
and  his  punishment  fizied  at  confinement  in 
the  penitentiary  for  a  term  of  tiiree  years. 
A  sew  trial  was  refused  him;  hence  this  ap- 
peeL 

Vbe  lower  court  gave  five  Isstructions,  four 
of  which,  via.,  1,  2,  3,  and  5,  we  do  not  hesi- 
tate to  approve,  aa  they  fairly  and  explicitly 
set  forth,  as  far  as  they  go,  the  law  ot  the 
case;  but  we  are  unable  to  approve  faistiuc- 
tioa  Na  4  given  by  the  court  whlcb  is  as 
foBows:  "By  the  words  'a  deadly  weapon,' 
aa  uaed  in  these  instractions,  is  meant  a 
weapon  with  which  death  might  be  produced 
in  tiie  manner  in  which  defendant  used  the 
dnb  and  rock,  or  eitber,  on  the  occastoa  men- 
tioned In  the  Indictment  (if  he  used  dub  and 
rock,  or  either,  on  said  occasion)."  It  was, 
of  course,  necessary  to  submit  to  the  Jury, 
aa  was  done  in  instructlona  1  and  2,  the  ques- 
tion of  whether  the  Instruments  used  by  ap- 
pellant in  the  striking  and  wounding  of  Oilky 
were  or  not  deadly  weapons,  but  it  was  also 
necessary  to  tell  the  Jury  in  those  instruc- 
tions, or  a  separate  one,  what  may  be  con- 
sidered a  deadly  weapon  in  the  meaning  of 
the  law.  As  said  by  this  court  in  Common- 
wealth V.  Duncan,  91  Ky.  C96,  16  S.  W.  681: 
"The  atatute  does  not  say  what  shall  con- 
stitute a  deadly  weapon.  It  merely  punishes 
for  a  willful  and  malicious  wounding  vrith 
one.  If  one  man  maliciously  wounds  another 
with  a  rodE,  with  which  he  might  have  killed 
him,  there  exists  no  reason  why  the  same 
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puntabment  should  not  be  meted  oat  to  blm 
as  if  be  had  done  It  with  a  shotgun;  and  un- 
doubtedly the  Legislature,  in  enacting  this 
statute,  so  Intended.  Whether  in  this  in- 
stance the  rock  was  large  enough  to  produce 
death,  and  therefore  a  deadly  weapon,  should 
have  been  left  to  the  Jury,  and  the  court 
erred  in  taking  the  question  from  them." 
This  court  has  never  adopted  a  form  of  in- 
strnctlon  defining  the  meaning  of  the  words 
"deadly  weapon,"  and  an  examination  of  the 
opinion  in  the  case  supra  will  show  that  It 
does  not  undertake  to  say  what  will  consti- 
tute a  deadly  weapon  within  the  meaning  of 
the  statute,  but  simply  declares  that  "under 
a  statute  punishing  one  for  an  injury  with  a 
deadly  weapon,  not  only  the  character  of  the 
weapon  used,  but  the  mannor  of  its  use,  is 
to  be  considered."  We  think  the  court  might 
have  gone  further,  and  said  that  the  pl\yslcal 
strength  of  the  person  using  the  Instrument 
or  weapon  is  also  to  be  considered  by  the 
Jury  In  determining  whether  it  is  a  deadly 
weapon.  A  deadly  weapon  is  "one  danger- 
ous to  life."  A  rock  or  club  is  not  neces- 
sarily a  deadly  weapon,  but  may  be  made  so 
in  the  hands  of  a  malicious  or  infuriated  per- 
son of  ordinary  strength,  If  used  in  an  at- 
tack upon  another  with  Intent  to  take  bis 
life.  It  will  be  observed  that  Instrilctlon  No. 
4  told  the  Jury  that  "any  weapon"  is  deadly 
which  might  produce  death,  If  used  in  the 
manner  in  which  the  club  and  rock  were  used 
by  appellant.  A  bar  of  Iron  or  a  sledge  ham- 
mer might  easily  produce  death,  If  used  in 
the  manner  in  which  the  club  and  rock  seem 
to  have  been  used  by  appellant;  but  tbe 
question  to  be  determined  by  tbe  Jury  was 
not  whether  any  weapon  (such  as  a  bar  of 
iron  or  other  heavy  instrument)  might  pro- 
duce death  if  used  as  the  dub  and  rock  were 
used,  but  whether  the  latter,  considering  their 
character  and  the  manner  of  their  use,  might 
have  produced  death.  We  are  of  the  opinion 
that  the  lower  court  should  have  given  the 
Instruction  on  ttiis  point  as  follows:  "If  the 
Jury  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  tbe  club  and  rock,  or  ei- 
ther, with  which  the  defendant  struck  and 
wounded  Ollky  (if  he  did  so  strike  and 
wound  him  with  a  dub  and  rock,  or  eitber), 
were  such  instruments  as  were  reasonably 
calculated  to  produce  death  when  used  by  a 
person  of  defendant's  physical  strength  and 
in  the  manner  in  which  they,  or  either  of 
them,  were  used  by  him  on  the  occasion  men- 
tioned in  the  Indictment,  they  will  In  that 
event  be  authorized  to  find  that  such  dnb 
and  rock,  or  either,  are  deadly  weapons  with- 
in the  meaning  of  the  law." 

For  the  error  committed  by  the  lower  court 
in  the  matter  of  giving  instruction  No.  4,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  that  court  to  set  aside 
the  verdict  of  the  Jury  and  the  Judgment  and 
sentence  entered  thereon,  and  to  grant  ap- 
pellant a  new  trial  in  conformity  to  the  opin- 
ion herein. 


OOMMONWDAI/TH  t.  MUTB 

(Coort  of  Appeals  of  Kentucky.     Uardi  26^ 
1903.) 

TAXATION— ANNUITIES— AJIOITNT  ASSESSABU 
—  PRESENT  WORTH  —  BACK  TAXES— RECOV- 
ERY—STATUTES  —  CONSTRUCTION  —  UJilTA- 
TIONS. 

1.  Where  a  widow,  entitled  to  dow^  Id  eer- 
tain  real  estate,  conveyed  her  interest  therein 
in  consideration  of  an  annuity  of  $500  per  year. 
tbe  present  worth  of  such  annuity,  or  the  ac- 
tual value  of  the  obligation  of  tin  grantees, 
valued  according  to  the  life  tables,  and  not  tbe 
annual  payment,  was  the  amount  which  the 
widow  was  required  to  list  for  tazation. 

2.  Ky.  St.  i  2523,  provides  that  limitatioBS 
prescrloed  by  the  chapter  shall  apply  to  the 
commonwealth  as  well  as  to  private  persons; 
and  section  2515  declares  that  an  action  on  a 
liability  created  by  statute,  when  no  other 
time  is  fixed,  shall  be  commenced  within  Gt* 

Sears  after  the  cause  of  action  aocmed.  Art 
lay  23,  1880.  p:  149,  c  1763,  authorizes- the 
recovery  of  taxes  which  could  not  be  collected 
by  ordinary  methods  of  distraint  and  sale,  bnt 
limits  such  actions  to  taxes  assessed  withia 
five  years;  and  section  4021  declares  that  lbs 
state  8  Hen  on  real  estate  for  taxes  assessed  re- 
trospectively Is  barred  after  five  years.  Htid, 
that  since,  under  section  469,  providing  that  the 
term  "action"  shall  include  all  proceedings  in 
any  court,  a  proceeding  by  an  auditor's  agent 
to  recover  back  taxes  on  an  annnity  was  an 
action,  it  was  barred  after  five  years  from  the 
time  when  the  property  should  have  been  as- 
sessed. 

Appeal  from  Circuit  Oonrt,  Flemins  Comi- 
ty. 

"To  be  officially  reported." 

Action  by  tbe  commonwealtb  against  Ma- 
hala  Nute.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

B.  S.  GranniB  and  O.  A.  Cassidy.  for  the 
Commonwealth.  Jno.  P.  McCartney,  for  ^- 
pellee. 

NUNN,  J.  On  the  8d  day  of  April,  1901, 
the  auditor's  agent  for  Fleming  county  InstJ- 
tuted  this  action  or  proceeding  In  the  Fleming 
county  court  to  have  certain  property  bdong- 
Ing  to  appellee  assessed  for  taxation;  alleg- 
ing that  she  had  failed  to  assess  the  pn^- 
erty  as  required  by  law.  A  trial  was  had  in 
the  county  court,  and  that  court  dismissed 
the  proceedings.  The  appellant  appealed  to 
the  circuit  court,  and  another  trial  was  bad. 
On  this  trial  the  proof  showed  tbe  following 
facts:  That  a^ieUee  had,  in  each  and  every 
year,  at  tbe  proper  time,  listed  her  nuHiey  and 
all  property  owned  by  her,  except  the  follow- 
ing annnity,  obtained  as  follows:  She  was 
the  owner  of  a  dower  interest  In  218  acres 
of  land,  and  on  the  20th  day  of  Augnst,  1890. 
she  sold  and  conveyed  ber  interest  therein  to 
Chas.  Nute  and  J.  B.  Glasscock  for  and  In 
consideration  of  the  sum  of  (SCO,  due  and 
payable  on  the  1st  day  of  March,  1892.  an* 
$500  each  succeeding  Ist  day  of  March  there- 
after during  the  natural  life  of  appellee.  It 
is  conceded  that  she  received  $500  on  the  Ist 
day  of  March  each  year  since  that  time  on 
this  contract,  and  paid  the  taxes  thereon,  or 
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tbe  balance  on  band,  on  tbe  16th  day  of  8ep- 
tonber  each  year.  The  dicnit  court  dismlBa- 
ed  the  proceedings,  from  which  Judgment  ap- 
pellant appeals  to  thla  court 

The  appellant  contends  that  the  appellee 
should  have  listed  for  taxation  for  each  of 
the  10  preceding  years  the  present  worth  or 
the  actual  value  of  the  obligation  of  Nnte 
and  Qlasscock,  valued  under  the  life  tables. 
We  are  of  Qie  opinion  that  the  appellant  was 
correct  In  Its  contention.  The  appellee  should 
have  listed  this  obligation  according  to  Its 
preaoit  value  fi>r  each  year  acceding  to  the 
life  table.  If  she  had  retained  her  dower  in- 
terest In  the  land,  she  would  have  been  com- 
pelled to  pay  the  taxes  on  It,  and  this  obliga- 
tion represented  her  interest  therein.  There 
is  a  very  Important  question  involved  In  this 
proceeding,  and  in  cases  of  like  character, 
and  that'is  as  to  whether  or  not  there  Is  any 
law  as  to  limiting  the  time 'for  retrospective 
assessments  of  property  for  tazation.  This 
court  Is  of  the  opinion  that  the  statute  laws 
of  the  state  settle  the  question  that  limita- 
tions do  apply,  and  that  property  cannot  be 
retrospectively  assessed  for  taxation  for  more 
than  five  years  from  the  institution  of  a  pro- 
ceeding like  this.  Section  469  of  the  Ken- 
tucky Statutes  Is  as  follows:  "The  term  'ac- 
tion,' when  used  in  this  revision,  shall  be  con- 
strued to  include  all  proceedings  in  any  court 
of  this  commonwealth."  By  this  section  It 
will  be  seen  that  this  proceeding  by  the  an- 
dltOT's  agent  to  back-assess  for  taxes  is  an 
action,  within  the  meaning  of  the  statutes. 
Section  2523  of  tbe  Kentucky  Statutes  is  as 
follows:  "Tbe  limitations  prescribed  in  tbis 
chapter  shall  apply  to  actions  brought' by  or 
In  tbe  name  of  tbe  commonwealth,  in  the 
same  manner  as  to  actions  by  private  pei^ 
sons,  except  where  a  different  time  is  pre- 
scribed by  some  other  chapter  of  this  revi- 
sion." Section  251B  of  the  Kentucky  Stat- 
utes, of  the  same  chapter  as  the  above  sec- 
tion, in  so  far  as  applicable  to  tbe  question 
before  us,  is  as  follows:  "An  action  upon  a 
liability  created  by  statute,  when  no  other 
time  is  fixed  by  tbe  statute  creating  tbe  lia- 
bility, *  •  *  shall  be  commenced  wltbln 
five  years  next  after  the  cause  of  action  ac- 
cmed."  Thus  it  will  be  seen,  from  the  stat- 
utes quoted,  that  this  proceeding  is  an  action 
In  the  name  of  tbe  commonwealth  and  for  the 
benefit  of  the  commonwealth,  and  that  the 
statutes  of  limitations  run  against  it  the  same 
as  against  a  private  person;  that  a  liability 
created  by  tbe  statutes  Is  barred  after  five 
years  from  the  accrual  of  the  cause  of  action 
or  proceeding,  and,  there  being  no  provision 
In  the  statutes  prescribing  a  different  time 
for  tbe  commencement  of  proceedings  of  this 
kind,  tbe  five-year  rule  must  apply.  And 
there  can  be  no  question  but  that  this  pro- 
ceeding is  to  enforce  a  liability  created  by 
statute,  and  comes  within  the  rule  prescribed 
by  section  2616  of  the  Kentucky  Statutes. 
Section  4021  of  the  Kentucky  Statutes  de- 
clares that  counties,  dties,  etc.,  shall  have  a 


Uen  on  the  property  assessed  for  the  taxes, 
which  shall  not  be  defeated  by  gift,  devise, 
sale,  or  alienation,  unless  the  gift,  devise, 
etc.,  shall  have  been  made  for  more  than  five 
years  before  the  institution  of  proceedings  to 
enforce  the  lien;  and  it  also  says  that,  when 
any  land  shall  not  be  assessed  in  any  one 
year.  It  may  be  assessed  retrospectively  for 
that  year  at  any  time  not  later  than  five  yean 
thereafter,  but  the  lien  thereby  accruing  shall 
not  thereby  prejudice  the  rights  of  purchas- 
ers, acquired  In  the  meantime  or  before  the 
assessment  It  will  be  observed  that  this 
section  Is  preserving  the  state's  lien  for  taxes 
and  protecting  Innocent  purchasers,  and  the 
sentence,  "that  land  can  be  retrospectively 
assessed  at  any  time  not  later  than  five  years 
thereafter,"  simply  declares,  as  to  lands,  the 
general  limitation  law  on  the  subject.'  By 
an  act  approved  May  23,  1890  (page  149,  c. 
1763,  Acts  1889-80,  vol.  1),  the  commonwealth 
was  given  power  to  Institute  and  maintain 
actions  to  recover  all  taxes  which  had  accru- 
ed or  might  thereafter  accrue  on  property 
which  could  not  be  collected  by  the  ordinary 
methods  of  distraint  and  sale,  for  the  pur- 
pose of  enforcing  the  state's  Hen  on  the 
property,  which  for  any  reason  could  not  be 
sold.  This  had  reference  to  railroads,  water- 
works, wharf  property,  and  other  like  prop- 
erty. Said  act  concludes  as  follows:  "But 
no  action  shall  be  Instituted  upon  any  claim 
for  taxes  that  has  been  assessed  or  might 
have  been  assessed  more  than  five  years  be- 
fore the  commehcemtet  of  same."  As  will 
be  seen,  this  act  authorizes  an  action  for  the 
purpose  of  collecting  taxes  due  the  state  on 
property  which  could  not  be  sold  under  the 
ordinary  methods;  and,  as  to  this  class  of 
property,  the  five-year  limitation  was  de- 
clared, which  agreed  with  the  general  lim- 
itation law  for  the  assessment  of  property  for 
taxation.  It  will  hardly  be  contended  that 
the  Legislature  Intended  by  section  4021  and 
the  act  of  1890,  above  referred  to,  to  give 
lands  and  tbe  property  referred  to  In  the  act 
of  1890  a  preference  over  other  property. 
We  can  see  no  reason  why  the  state,  conn- 
ties,  etc.,  should  be  allowed  to  retrospectively 
assess  for  taxation  money,  notes,  bonds, 
horses,  mules,  cattle,  and  other  personal  prop- 
erty, without  any  limitation  as  to  time,  and 
be  limited  to  five  years  in  retrospectively  as- 
sessing lands,  railroads,  waterworks,  wharf 
property  in  cities,  and  other  like  property; 
and  we  do  not  believe  that  the  statutes  re- 
ferred to  will  authorize  any  such  construc- 
tion. We  are  aware  of  several  decisions  of 
this  court  in  the  past  holding  or  seeming  to 
hold  the  contrary  opinion,  but  the  most  of 
them  were  rendered  when  the  statutes  were 
different  from  those  that  now  exist,  and  some 
of  them  were  mere  dicta.  But  all  such  as 
are  In  conflict  with  this  opinion  are  no  long- 
er authority  on  the  question  herein  decided. 

For  these  reasons,  the  case  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings consistent  herewith. 
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TOXTNO  at  aL  t.  BECKHAM. 

(Court  of  Appeals  of  Kentucky.     Mardi  26, 

1908.) 

PRIMARY  BLBCTIONS  —  NOlf  INATINQ  STATS 
OFFICBRS-OOVBRNING  OOMMITTBB-POWBRa 
— ELIOIBIUTT  OF  CANDIDATES-CANVASS  OF 
V0TB3— UANNBR   OF   HOLDINO— MANDAMVB. 

1.  Where  the  petition  in  mandamns  to  compel 
the  governing  committee  of  a  political  partjr  to 
place  plaintifTs  name  on  the  ballot  before  a 
primary  election  alleges  that  the  goreming  an- 
thority  has  called  a  primary  election,  and  this 
is  not  denied  by  the  answer,  the  court  will 
proceed  on  the  theory  that  tba  primary  has 
been  so  called. 

2.  Ky.  St.  I  1550,  in  article  12,  entitied  'Tri- 
mary  Mectioos,"  declares  that  a  primary  elec- 
tion is  an  election  within  the  state,  county, 
city,  etc.,  for  tbie  parpoae  of  BominatiDg  caa- 
didatea  for  office.  Section  1666,  in  the  same 
article,  provides  that  the  article  shall  apiriy  to 
all  primary  elections  held  for  "nominating  can- 
didates for  state,  coanty,  district,  or  municipal 
offices."  HM  to  provide  for  a  prfcaary  election 
for  the  nomination  of  candidates  for  state  offi- 
ces. 

5.  E^y.  St.  I  1663,  in  article  12,  entitled  "Pri- 
mary Snectiona,"  provides  that  th*  tovarnin^ 
committee  at  a  political  party  may  call  a  pri- 
mary election  on  giving  notice  as  therdn  pre- 
scribed. Section  1663,  m  the  same  article,  em- 
powers the  govershig  eemasittee  eC  the  party 
in  the  oovnty  or  diatriot  in  wbieh  •  priaaiy  is 
hrid  to  count  the  votes.  Section  low,  in  the 
same  article,  provides  that  the  article  shall  ap- 

ily  to  all  primary  elections  for  nominating  can- 
Jidates  for  stete,  etc,  offices.  HM,  that  tha 
word  "state"  must  be  read  into  aectioa  1568, 
so  that  the  roverning  committee  calling  a  [Hrl- 
mary  for  uominating  state  officers  will  be  an- 
thorised  to  eonnt  the  votes,  aad  certify  tte 
names  of  the  saccessCal  cancndatea  to  die  Se«- 
retanr  of  State. 

4.  A  political  party  resorting  to  a  primary 
election  for  nommanng  candidates  mnst  con- 
dact  each  election  fai  accordance  with  Ky.  St. 
art  12,  regnlating  primary  electfama. 

6.  The    governing   committee    of    a    political 

Sarty  calling  a  primary  for  nominating  candl- 
ates  puFsnant  to  Ky.  St  art  12,  reg«datiiig 
prlmaiT  elections,  has  no  right  to  aocstion  tlie 
eliglbility  of  any  candidate  before  the  primary, 
and  for  that  reason  refose  to  place  his  name  on 
the  ballot 

6.  Code  Civ.  Proc.  i  477,  declares  that  a 
writ  of  mandamns  is  an  order  of  a  coart  of 
competent  jarisdiction  commanding  an  "execu- 
tive or  ministerial  officer"  to  perform  an  act 
etc.  Ky.  St  |  1663,  requires  the  governing 
committee  of  a  political  party  to  be  sworn  be- 
fore entering  on  the  discharge  of  titeir  duties 
as  set  forth  in  article  12,  regulating  primary 
elections,  and  prescribes  a  punishment  for  their 
failure  to  perform  aucfa  duties.  Htli,  tliat  the 
governing  committee  of  a  party  are  "officers" 
against  whom  a  writ  of  mandamus  may  be  ia- 
sued.  within  Code  Civ.  Proc.  |  477. 

Appeal  from  Circuit  Court,  Woodford  Coun- 
ty. 

"To  be  officially  reported." 

Mandamus  by  J.  0.  W.  Beckham  against 
Allie  W.  Young  and  others  to  compel  defend- 
ants to  place  the  name  of  plaintiff  on  the 
ballot  as  a  candidate  for  the  office  of  gov- 
ernor before  the  primary  election.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Breckinridge  &  Shelby  and  Wblte  &  Ray, 
for  appellants.  Louis  McQuows  and  W.  B. 
Pryor,  for  appellee. 


PATNTDB,  J.  Vb»  pntpeoe  ot  this  pco- 
ceadiiic  Is  to  compel  tlie  DemocnMc  cemmit- 
te»  to  place  the  name  of  tte  appeUoe,  i.  C. 
W.  Beckham,  on  tlie  ballot  as  a  candidate 
for  the  office  of  goTenwr  before  the  Demo- 
cratic primary  Section  called  for  May  9, 
1908.  The  qoeation  ot  his  eligibility  has 
been  raised,  and  the  committee  r^vses  to 
place  hla  name  uiion  the  ballot  The  ques- 
tion to  be  determined  from  the  pleading  is 
whether  the  governing  authority  of  tke  party 
has  caOed  a  primary  electkm,  and,  if  so,  (a) 
whether  tlie  statute  authorises  the  holding  of 
prlmaiy  dectiens  to  aaninate  candidatea  for 
atate  offices;  (b)  whether  the  oommlttee  can 
refuae  to  plaoa  his  name  upon  the  ballot  be- 
cause they  think  he  Is  ineligible  to  re-elec- 
tion; Wi  wbetfaer,  by  proceeding  In  maada- 
mus,  the  ooiamittee  may  be  coBpeUed  to 
idace  Us  name  upon  the  baHot  used  at  the 
prinary  as  a  earndidate  for  gorenaor. 

The  flrst  qaestion  Is  easily  disposed  oi.  It 
is  averred  in  tbe  petition  ttiat  the  governing 
aatborlty  ef  tlie  party  has  called  a  primary 
elecdoo,  and  It  ia  not  denied  by  the  answer: 
therefore  tbe  court  must  pioceed  opoa  the 
idea  tbait  tbe  prisaary  has  been  called  by  the 
■ovemtng  authority  of  the  party. 

Seetiona  1560  aad  1565,  indasire.  9t  article 
12,  c.  41,  Ky.  St.,  embrace  the  law  vpon  tbe 
sabjeot  of  prtmary  elactloDs. 

BeetloB  IBOO  reads  as  C(dlew»:  "A  primary 
etecUon,  wtltain  tte  meaning  of  tbis  article, 
and  as  used  In  tbia  cbafter,  is  an  election 
held  within  tbe  stMta,  coanty,  dty.  district  er 
snbdivlalon  thereaf,  aa  tbe  case  may  be,  by 
the  members  of  any  poiUteal  party,  or  by 
tbe  TOtars  of  some  politiaal  fatth.  for  tbe 
porpose  of  nominating  candidatea  for  office." 

SectioD  1566  reads  as  foUowa:  *mie  pro- 
TialoM  of  tbia  article  shall  apply  to  all  pri- 
mary elections  hdd  for  tbe  ptirpose  of  nom- 
inating Candida  tea  for  state,  county,  district 
or  municipal  effloes  beteatter  held  in  the 
commonwealth,  esoept  tiwse  held  la  the  year 
one  tbonaand  right  hundred  and  ninety-two." 

FroiB  these  seetlaaa  it  is  manifest  that  the 
Legislatars  intended  to  provide  for  a  primary 
election  for  the  noaolnatlon  of  state  officers. 
Section  1666  expressly  provides  that  the  arti- 
cle shall  apply  to  primary  eleetlons  held  for 
tbe  purpose  of  nominating  candUaliea  fat 
state,  county,  district,  or  municipal  ofllees. 

A  difficulty  arises  from  tbe  tkct  that  the 
law  Is  not  definite  and  oastaka  aa  to  how  the 
result  of  a  primary  election  shall  be  ascer^ 
tained  and  certified  to  the  Secretary  ot  State 
for  the  purpose  of  having  tiie  names  «f  the 
successful  candidates  placed  by  him  upon  the 
official  ballot  for  tbe  regular  election.  When 
section  1666  says  that  the  article  shaU  apply 
to  all  elections  held  for  tbe  purpose  of  nomi- 
nating candidates  ftir  state,  coanty,  district, 
or  municipal  offices,  it  must  have  meant  that 
the  committee  or  governing  authority  of  tiie 
party  can  ascertain  and  certify  the  result  of 
the  primary  held  to  nominate  candidates  for 
such  offices  to  tbe   Secretary  ef  States    be- 
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OLXue  It  to  provided  In  section  1S63  tb&t  the 
committee  or  governing  authority  of  the 
party  may  order  a  primary  election.  In  ad- 
dition to  that,  section  1563  provides  that  the 
committee  or  governing  authority  in  the 
county  or  district  are  empowered  to  count  the 
votes.  In  view  of  section  1565,  making  the 
article  which  inclndes  section  1563  appli- 
cable, we  must  read  into  that  section  the  word 
"state."  If  the  committee  or  governing  au- 
thority can  call  and  hold  a  primary  election, 
the  same  authority  can  certify  to  the  Secre- 
tary of  State  the  names  of  the  parties  who 
are  entitled  to  be  placed  upon  the  ofBclal 
ballot    This  power  Is  necessarily  implied. 

Some  of  the  rules  prescribed  for  the  con- 
duct of  the  primary  are  in  violation  of  the 
statute.  The  committee  should  follow  strict- 
ly the  previsions  of  the  statute  regulating  the 
holding  of  the  primary  election.  Unless  this 
Is  done,  the  risk  is  taken  that  they  may  not 
be  able  to  have  those  who  are  declared  to  be 
the  nominees  placed  ufjon  the  ballot  at  the 
regular  election.  The  court,  in  Brown  v.  Re- 
publican County  Executive  Committee,  etc. 
(Ky.)  68  S.  W.  622,  held  that  there  can  be  no 
lawful  primary  unless  it  Is  held  as  prescribed 
by  the  statute.  In  this  case  we  deem  It  nn- 
necessary  to  point  out  wherein  the  rules  of 
the  primary  dUIer  from  the  provisions  of  the 
statutes,  presuming  that  the  committee  will 
conform  Us  action  to  its  provision. 

We  are  of  the  opinion  that  tSie  committee 
had  no  right  to  raise  the  qaestion  of  the  ap- 
pellee's eligibility  to  re-election  to  the  office 
of  governor.  The  governing  antborlty  of  the 
party  has  no  right  to  determine  who  is  eligi- 
ble under  the  laws  of  the  land  to  hold  offices. 
It  can  call  primary  elections  and  make  prop- 
er rules  for  their  government,  but  has  no 
right  to  say  who  is  eligible  to  be  a  candidate 
before  the  primary.  The  persons  who  are 
entitled  to  vote  at  the  primary  are  the  ones 
to  determine  who  shall  be  selected  as  their 
candidates  for  a  particular  office.  It  the 
committee  can  say  who  is  and  who  Is  not 
eligible  to  be  nominated  as  party's  candidate 
for  office,  they  can,  on  the  very  last  day  be- 
fore the  ballots  are  printed,  refuse  to  allow 
a  person's  name  to  go  on  the  ballot  upon  tiie 
pretext  that  he  to  inenglble,  and  thns  pr»> 
vent  his  name  from  appearing  upon  the 
ofDclal  ballot  They  could  thus  destroy  one's 
prospect  to  be  nominated,  for  the  mles  of 
procedure  In  courts  are  necessarily  such  that 
no  adequate  relief  could  be  afltorded  the  party 
complaining,  if  at  all,  until  after  the  primary 
election  had  been  held.  If  the  committee 
or  governing  authority  has  the  authority  to 
decide  the  question  a«  to  who  is  eligible  to 
bold  an  oBlce  or  be  a  candidate  before  a  pri- 
mary election,  then  they  would  have  a  dis- 
cretion and  judgment  to  exercise  that  couM 
not  be  exercised  by  a  mandamus.    The  moat 


that  could  be  done  by  such  a  writ  would  be 
to  compel  them  to  act  upon  the  question. 

The  next  question  la.  Is  a  writ  of  manda- 
mus the  proper  remedy  in  a  case  like  this? 
Section  477  of  the  Civil  Code  of  Practice  pro- 
vides: "The  writ  of  mandamus,  as  treated 
of  In  this  chapter,  Is  an  order  of  a  court  of 
competent  and  original  Jurisdiction,  com- 
manding an  executive  or  ministerial  officer 
to  perform  an  act,  or  omit  to  do  an  act,  the 
performance  or  admission  of  which  is  en- 
Joined  by  law;  and  is  granted  on  a  motion 
of  the  party  aggrieved,  or  of  the  common- 
wealth when  the  public  Interest  is  affected." 

It  is  urged  that  the  committee  or  govern- 
ing authority  of  a  party  are  not  executive  or 
ministerial  officers;  therefore  the  writ  can- 
not be  issued  against  them.  A  primary  elec- 
tion called  by  ttie  committee  or  the  governing 
authority  of  a  party  Is  to  be  conducted  un- 
der the  statute  law  of  the  state  regulating 
such  elections.  The  Leglslatnre  has  seen 
proper,  as  it  were,  to  take  charge  of  them, 
and,  to  secure  fairness  In  the  conduct  of 
same,  has  provided  penalties  for  the  violation 
of  the  law. 

It  is  provided  In  section  1563,  Ky.  St,  that 
"before  entering  upon  the  discharge  of  the 
dntles  set  forth  in  this  article,  the  committee 
cr  governing  authority  sliall  be  sworn  by 
some  officer  antttorlsed  by  law  to  administer 
an  oath  to  faitbfidly  and  honestly  discharge 
the  duties  herein  imposed;  and  the  failure 
upon  the  part  of  any  ntember  of  the  com- 
mittee or  governing  authority  to  discharge 
such  duties  faithfully  and  honestly  shall  be 
deemed  a  misdemeanor,  and  the  person  so 
offending  shall  upon  indictment  and  convic- 
tion in  the  circuit  court  of  the  county  or  dis- 
trict be  fined  not  less  than  |100,  nor  more 
than  1500,  and  be  Imprisoned  In  the  county 
Jail  not  less  than  sixty  days  and  not  more 
than  one  year." 

A  cursory  reading  of  the  section  might 
make  an  impression  upon  the  reader  that 
tUs  only  required  that  the  committee  or  gov- 
erning authority  should  take  this  oath  when 
organiaed  to  determine  a  contest  but  a  more 
careful  reading  of  the  section  shows  that  it 
mast  be  taken  before  eateriag  upon  the  dis- 
charge of  the  duties  set  forth  In  this  article. 
Many  duties  are  required  to  be  performed  by 
the  committee  or  governing  authority  of  a 
party  under  the  article  The  article  Is  com- 
posed of  several  sections  in  which  these  va- 
rious duties  are  designated. 

It  must  be  understood  that  the  only  ques- 
tion decided  Is  that  the  committee  has  no 
right  to  raise  the  question  as  to  the  eligi- 
bility of  one  who  desires  to  become  a  can- 
didate  before  the  primary,  and  for  that  rea- 
son refuse  to  place  his  name  upon  the  bal- 
lot 

The  Judgment  la  afflrmed. 
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73  SOUTHWB8TBRNBEPORTEB. 


(Ky. 


MBAOHAM  T.  YOUNG  «t  aL 

(OoTirt  of  AppMkla  of  Kentnclqr.    March  25, 
1908.) 

PIUIfART  BLaCnONS-RIOHT  OF  OOUBT  TO 

ENJOIN. 

1.  The  court  will  iiot  enjtfin  the  holding  of  a 

Srimary  election  for  the  nomination  of  candi- 
atea  of  a  political  party,  called  by  the  aoTern- 
ing  committee  of  the  party  pursuant  to  Ky.  St. 
art.  12.  c.  41.  regulatins  primary  electiona. 

Appeal  from  Clrcait  Court,  Franklin  Coun- 
ty. 

"Not  to  be  officially  reported." 

Suit  by  Charles  W.  Meacham  against  Allla 
W.  Young  and  others.  From  a  Judgment  for 
defendants,  plalntlflf  appeals.    Affirmed. 

White  &  Kay  and  Breckinridge  &  Shelby, 
tor  appellant  L.  McQuown  and  W.  B.  Pry- 
or,  for  appellees. 

HOBSON,  J.  The  appellant,  a  member  of 
the  Democratic  iwrty  and  of  the  state  execn- 
tlve  committee  of  that  party,  seeks  to  en- 
join the  holding  of  a  Democratic  primary  elec- 
tion alleged  to  be  called  for  May  9,  1908. 
This  court.  In  the  case  of  Yonng  v.  Beck- 
ham (opinion  delivered  March  2B,  1908)  72 
8.  W.  1092,  decided  that  the  committee  or 
governing  authority  of  a  political  party  in 
the  state  was  authorized  imder  article  12,  c 
41,  Ey.  St,  to  hold  a  irlmary  election  to 
nominate  candidates  for  state  offices.  If  the 
committee  or  governing  authority  called  the 
primary,  then  It  would  have  to  be  held,  im- 
der the  statute,  and  the  court  has  no  Jurisdic- 
tion to  enjoin  the  holding  of  It  The  court 
has  no  more  right  to  enjoin  the  holding  of  a 
primary  election.  If  called  by  the  governing 
antboritles  of  the  party,  than  It  would  have 
to  enjoin  a  regular  election.  The  calling  of  a 
primary  is  a  party  matter,  to  be  determined 
by  the  party  authorities,  and  the  court  has 
no  power  to  interfere  with  their  actlcm.  It  la 
a  matter  to  be  settled  by  the  party  and  by 
the  authorities  of  the  party,  and,  If  com- 
plaint is  made  of  the  action  of  the  party, 
it  must  be  made  to  the  proper  party  authori- 
ties. 

Tinder  the  facts  as  shown,  we  are  of  opin- 
ion the  primary  was  lawfully  called. 

Judgment  affirmed. 


LOniSYILLB,  H.  A  ST.  U  BY.  00.  ▼.  He- 

CTJNH. 

(Court  of  Appeals  of  Kentucky.    Mardi  26, 
1903.) 

"Not  to  be  officially  reported." 
On  response  to  petition  for  rehearing.    Pe- 
tltton  overruled. 
For  former  opinion,  see  72  S.  W.  756. 

PER  CURIAM.  The  second  instruction  re- 
ferred to  in  the  opinion,  wherein  the  Jury 
were  permitted  "to  consider  the  expenses 
Incurred  (or  medical  or  surgical  treatment" 
was  error,  as  a  matter  of  law,  for  the  reason 


that  It  was  not  pleaded.  But  what  we  held 
was  that  the  error  was  a  harmless  one,  as 
frequently  occurs  In  Jury  trials,  and  which 
this  court  by  express  mandate  of  tbe  stat- 
nte  (section  130,  Code),  must  disregard.  We 
concluded  that  it  was  harmless  becatue:  (1) 
It  only  authorized  the  Jury  to  consider  such 
expenses  as  had  been  innured,  and,  as  there 
was  no  evidence  of  any  such  expenses,  it 
was  not  at  all  likely  that  the  Jury  did  In- 
clude comxiensatlon  therefor  In  their  \a- 
dlct  (2)  The  damages  found  by  tbe  Jury, 
under  the  facts  shown  In  this  case,  were  no 
more  than  adequate  compensation  for  appel- 
lee's Injuries  and  loss  of  time,  wltbout  ref- 
erence to  medical  expenses.  If  the  verdict 
had  found  any  sum  suggestive  that  the  Jury 
bad  been  Influenced  by  the  consideration 
of  probable  medical  bills,  we  would  not 
have  hesitated  to  award  a  new  triaL  Coun- 
sel misunderstand  the  court  if  they  Infer 
that  we  hold  that  an  "Inadvertence"  of  the 
trial  court  relieves  Its  erroia  of  their  effect 
In  law. 
The  petition  la  overruled. 

MERSMAN   V.   WORTHINOTON'S    EX'BS. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1908.) 

EXBCTTTORS   AND  AOHINISTRAT0RS-8AI.B  OF 

RBAL  B8TATB— POWBRS— PBNDKNCT 

or  AOTIONS-^FTECT. 

1.  Where  testator's  will  provided  that  his  ex- 
ecutors should  have  full  power  to  sdl,  etc.  and 
do  everything  for  the  benefit  of  the  estate  for 
the  period  of  10  years,  and  a  inbaequent  settle- 
ment of  eontroversiea  between  the  heirs  pro- 
vided that  such  settlement  shonld  not  preclude 
the  executors  from  administering  the  estate  to 
pay  debts  as  soon  as  practicable,  and  that  their 
power  to  sell  was  continued  until  provision  for 
the  payment  of  testator's  debts  haa  been  made, 
the  executors  had  full  power  to  sell  testator'i 
real  estate  to  pay  debts. 

2.  The  fact  that  at  the  thne  of  the  sale  u 
action  was  pending  by  a  creditor  against  tbe 
estate,  asking  a  settlement  thereof,  did  not  de- 
prive the  executors  of  such  power. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Henry  Worthington'a  executon 
against  J.  H.  Mersman  to  compel  speclflc 
performance  of  a  contract  for  tbe  sale  of 
land.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

W.  A.  Price,  for  appellant    Jno.  Bytan.  for 

appelleea 

BURNAM,  a  X  The  will  of  Henry  Worth- 
Ington  was  probated  In  the  Kenton  county 
court  on  the  12tb  day  of  November,  1S95.  It 
disposed  of  an  estate  which  amounted  In  the 
aggregate  to  about  1726,000,  but  which  was 
charged  with  llabUitleB  of  about  $40e,O0a 
The  bulk  of  the  estate,  after  the  payment  of 
the  debts  due  by  intestate,  was  devlaed  to 
George  O.  Hamilton,  as  trustee  for  Mrs. 
Llllie  W.  Stewart  and  Mattie  Worthlngton. 
daughters  of  the  deceased,  and  Roberta  Ham- 
ilton, a  granddaughter  of  the  deceased,  wiUi 
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a  laige  special  beanest  to  EL  8.  Worthington, 
a  Bon  of  tbe  deceased.  By  the  fourteenth 
clause  of  the  will,  George  O.  and  Carrol 
Hamilton  were  appointed  executors,  with 
full  power  to  sell,  convey,  exchange,  rent, 
lease,  build  houses,  etc.,  and  do  all  and  every 
thing  which  In  their  opinion  might  be  proper 
for  the  benefit  of  the  estate  for  a  period  of 
10  years,  but  were  required  at  least  once  a 
year  to  make  full  and  complete  statements 
of  their  accounts.  A  sharp  controversy, 
which  promised  interminable  litigation,  soon 
arose  between  the  devisees  and  the  execu- 
tors, and  llattie  Worthington  died  soon  after* 
ber  father.  On  the  24th  day  of  May,  1896^ 
an  agreement  was  entered  into  between  tbe 
executors,  devisees,  and  heirs  at  law  of 
Henry  Worthington,  In  which  these  contro- 
versies were  compromised  and  settled,  it  be- 
ing, however,  expressly  stipulated  that  the 
executors  named  in  tbe  will  were  to  admin- 
ister the  estate  so  as  to  pay  the  debts  as 
soon  as  practicable,  and  their  power  to  sell 
and  convey  tbe  real  and  personal  estate  was 
oontlnaed  In  full  force  until  they  had  made 
provision  for  the  payment  of  the  indebted- 
ness of  the  decedent  Under  this  agreement 
tbe  executors  reduced  to  cash,  the  bulk  of 
the  personal  estate  left  by  decedent,  and  ap- 
propriated the  proceeds  to  the  payment  of 
bis  debts.  They  also  sold  various  tracts  of 
real  estate  for  the  same  purpose.  On  the 
27th  of  September,  1802,  the  executors  of 
Rachel  S.  Oaff  instituted  a  suit  in  the  Ken- 
ton circuit  court  against  tbe  executors,  and 
alleged  that  their  intestate  was  a  creditor 
of  the  estate,  and  asked  that  a  settlement 
thereof  be  had  In  that  proceeding.  After  the 
Institution  of  this  suit  the  plaintiffs,  as  ex- 
ecutors, advertised  and  sold  at  public  oat- 
cry  to  the  highest  bidder  all  the  real  prop- 
erty of  tbe  decedent  situated  in  the  city  of 
Covington,  and,  among  other  pieces  of  prop- 
erty, there  was  sold  to  the  appellant,  J.  H. 
Mersman,  a  parcel  of  ground  known  as  tbe 
"Casey  property,"  consisting  of  a  three-story 
brick  building  fronting  on  the  south  side  of 
2>ark  place  and  two  double  brick  stores  sit- 
i&ted  on  the  southeast  corner  of  Court  ave- 
nne  and  Park  place,  and  a  frame  livery 
stable  situated  on  the  northeast  comer  of 
Fonrtb  and  Court  avenue,  the  entire  prop- 
erty being  63  feet  on  Park  place  and  153 
feet  on  Fourth  street,  at  tbe  price  of  96,800, 
of  wblch  one-third  was  to  be  paid  in  cash, 
and  the  balance  In  one  and  two  years,. with  6 
per  cent  interest  from  date.  The  contract  of 
sale  was  reduced  to  writing,  and  signed  by 
the  parties.  The  defendant  however,  refus- 
ed to  take  the  property  or  to  comply  with 
the  contract  of  purchase,  upon  the  ground 
that  the  executors  bad  no  power  to  sell  and 
convey  tbe  property  after  the  compromise 
agreement  of  May,  1896,  and  also  because 
of  tbe  pebdency  of  the  suit  brought  by  the 
exocntors  of  Mrs.  Gaff.  Thereupon  appellees 
Instituted  this  suit  for  a  specifle  compliance 
with  tbe  terms  of  tbe  contract  of  sala. 


It  was  adjudged  by  the  chancellor  that 
George  O.  and  J.  Catrol  Hamilton,  as  ex- 
ecutors and  trustees  of  and  under  the  will 
of  Henry  Worthington,  bad  the  right  and 
power  to  sell  and  convey -all  the  right  tltie, 
and  interest  in  and  to  the  real  estate;  and 
defendant  appeals.  To  pay  off  and  discharge 
the  large  Indebtedness  due  by  testator  with- 
out unduly  sacrificing  it  required  good  Judg- 
ment time,  and  opportunity;  and  testator 
fully  realized  this  fact  and  it  was  also  under- 
stood by  the  devisees  at  the  time  of  tbe 
compromise.  This  was  manlfestiy  the  rea- 
son why  it  was  expressly  stipulated  in  that 
compromise,  and  tbe  Judgment  rendered  pur- 
suant thereto,  that  tbe  executors  were  to 
continue  to  wind  up  the  estate  and  to  pay 
off  the  indebtedness,  and,  to  enable  them  to 
accomplish  this,  their  power  to  sell  and  con- 
vey the  real  and  personal  property,  provided 
for  in  the  will,  was  continued  in  full  force. 
Nor  do  we  think  that  this  power  was  affect- 
ed by  the  mere  pendency  of  tbe  suit  of  Gaff's 
executor  against  them.  If  they  bad  refused 
to  discharge  their  duty,  or  had  unduly  pro- 
crastinated the  payment  of  debts  due  cred- 
itors, the  estate  could  have  been  taken  ont 
of  their  hands  and  administered  through 
other  agencies.  But  In  this  case  no  steps 
looking  to  such  a  course  had  been  taken 
by  the  court  and  no  creditor  has  complained. 
Tbe  action  of  the  executors  in  advertising 
the  sale  of  the  real  estate  secured  more 
speedily  tbe  relief  sought  by  Mrs.  Gaff's 
suit  than  could  have  been  attained  in  any 
other  way.  We  therefore  conclude  that  the 
defendants,  as  executors  of  H.  Worthington, 
had  the  power  to  sell  and  convey  the  real 
estate  in  question  under  the  will  of  testator, 
and  convey  the  fee-simple  titie  to  the  prop- 
erty bought  by  appellant 

Judgment  afllrmed.  Whole  court  sitting, 
except  Judge  O'REAR. 


JACOB  V.  CLARK  et  oL 

(Court  of  Appeals  of  Kentucky.     March  25, 
1903.) 

OAMINa—PBNAI.TY-BTATUTB— CONSTRUCTION. 

1.  Ky.  St  I  1866,  which  provides  that  if  any 
person  shall  lose  to  another  at  one  time,  or 
withhi  24  hours,  $5  or  more,  or  other  thing  of 
that  value,  and  shall  pay  or  deliver  the  same, 
such  loser,  or  any  creditor  of  his,  may  recover 
the  same,  etc.;  and  section  1968,  which  de- 
clares that  it  any  such  loser,  or  his  creditor, 
does  not  sue  witnln  6  months,  any  other  per- 
son may  sue  the  winner,  and  recover  treble 
the  amoont,  etc. — must  be  strictly  construed, 
especially  where  invoked  by  a  mere  stranger 
and  informer  against  the  estate  of  a  Innatic. 

2.  The  statutes  only  apply  when  the  gaming 
transaction  occurs  within  the  state. 

3.  The  petition  most  aver  that  the  transac- 
tion occurred  within  the  state. 

4.  The  statutes  do  not  make  the  winner  lia- 
ble where  the  loser  has  merely  given  him  notes 
for  the  amount  won,  and  tbe  notes  have  not 
been  paid. 

5.  The  loser  In  a  gaming  transaction  gave 
notes  for  the  amount  lost  to  the  winner,  who 
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was  afterwarda  adjadged  a  lunatic.  The  lat- 
ter's  committee  recoTered  j  advent  on  the 
notes.  T>}  loser  appealed,  givmg  a  snpene- 
deas  bond.  The  judgment  was  rereised  be- 
cause of  an  error  in  the  interest  allowed,  but 
was  otherwise  allowed  to  stand.  Exeeotion 
was  afterwards  returned  "No  projjerty  found." 
Later  judgment  was  recovered  agamst  the  sure- 
ty on  the  supersedeas  bond,  which  was  paid. 
field  not  to  be  a  payment  for  a  gaming  con- 
sideration, so  as  to  entitle  an  informer  to  re- 
cover treble  the  amount  thereof. 

Appeal  from  Olrcoit  Court,  Jefferson  Ooun- 
ty,  Law  and  Equity  Dlvlalon. 

"To  be  officially  reported." 

Action  by  Wm.  J.  Jacob  against  W.  W. 
Hill,  as  committee  of  William  Clark,  to  re- 
cover three  times  the  amount  of  certain  notes 
which  one  Cooke  had  executed  to  Cladc,  and 
which  were  alleged  to  have  been  given  as  the 
result  of  a  gaming  transaction.  Judgment  for 
defendant,  and  plaintiff  ap|)eals.    Affirmed. 

C.  B.  Seymour,  A.  B.  WiUson,  and  M.  B. 
Oifford,  for  appellant    SlmnUl  &  Doolln,  tor 

appelleeSL 

SETTLE,  J.  One  W.  W.  Hill,  oa  oommtt- 
tee  for  WllUam  Clark,  a  lunatic,  recovered 
judgment  in  the  Jefferson  circuit  court  (law 
and  equity  division)  agalaat  J.  Eaten  Cooke 
on  two  pnmilssory  notes,  aggregating  $1,000. 
Cooke  made  defense  on  the  ground  at  pay- 
ment, bat,  judgment  going  against  him,  be 
appealed  to  tliis  court,  in  doing  whlcb  be  ex- 
ecuted a  supersedeas  bond,  upon  wblcb  B.  T. 
Jacob  and  Mary  F.  Cooks  became  bis  sure- 
ties. Upon  tlie  appeal  this  court  reversed  the 
Judgment  of  the  lower  oonrt  because  of  an 
error  in  the  matter  of  interest  allowed,  but 
remanded  the  case,  with  directions  to  the 
lower  court  to  correct  the  error,  which  left 
the  Judgment  In  other  respects  as  originally 
entered.  After  the  correction  of  the  Judg- 
ment In  tbe  lower  court,  execution  was  Issued 
thereon  and  returned  "No  property  found." 
Hill,  as  committee  of  Clark,  then  brought  suit 
upon  the  supersedeas  bond  against  the  aure- 
tles  therein,  and  defense  was  interposed  by 
B.  T.  Jacob  upon  the  ground  that  the  notes 
for  which  the  Judgment  was  rendered  against 
Cooke  In  the  first  suit  had  been  given  for  a 
gaming  con^deration,  whlcb  rendered  them, 
as  wen  as  the  Judgment  into  which  they  had 
been  merged,  void.  A  demurrer  to  Jacob's 
answer  was  sustained  by  the  lower  court, 
and  Judgment  then  went  against  him  for  the 
amount  due  on  the  supersedeas  bond.  From 
that  Judgment  an  appeal  was  prosecuted  by 
Jacob,  but  tbe  Judgment  of  the  lower  court 
was  affirmed  by  this  court  In  m  opinion 
which  is  reported  In  6S  S.  W.  21.  Jacob 
thereupon  paid  the  judgment  In  full,  with 
costs.  Something  over  six  months  after  such 
payment,  one  W.  J.  Jacob,  a  stranger,  brought 
suit  against  W.  W.  Hill,  as  committee  of 
Wm.  Clark,  to  recover  three  times  tbe  amount 
of  the  notes  which  Cooke  bad  executed  to 
Clark.  A  demurrer  was  filed  to  the  petition 
by  Clark's  committee,  which  was  sustained 
by  tbe  lower  court,  and,  Jacob  refusing  to 


plead  /urther,  bis  petition  was  ilsmlssed, 
from  which  Judgment  this  appeal  was  i^ros- 
ecuted. 

This  court  on  December  11,  IflOl,  reverwd 
the  Judgment  of  the  lower  court,  in  a  ma- 
jority opinion,  which  on  June  14,  1902,  was 
withdrawn,  and  the  judgment  of  reversal  set 
aside;  and  the  court  thereupon  ordered  a  re- 
argument  of  the  case,  which  reargument  took 
place  on  February  4tb  of  the  present  term. 
The  case  is  therefore  again  before  as  for  ad- 
judication. 

The  action  was  instituted  under  sections 
'1966  and  1958  of  the  Kentucky  Statutes, 
which  are  as  follows: 

"Sec.  1966.  If  any  person  Shall  lose  to  an- 
other at  one  time,  or  within  twenty-four 
hours,  five  dollars  or  more,  or  property  or 
other  thing  of  that  value,  and  shall  pay,  trans- 
fer or  deliver  the  same,  such  loser  or  any 
creditor  of  his  may  recover  the  same,  or  the 
value  thereof,  from  the  winner,  or  any  trans- 
feree of  the  winner,  having  notice  of  Ibe  con- 
sideration, by  suit  brought  within  five  years 
after  the  payment;  transfer  or  delivery. 
•    •    ••> 

"Sec.  1968.  If  such  loser,  or  his  creditor, 
does  not  sue  for  the  money  or  tUng  lost  wltii- 
in  six  months  after  Its  payment,  er  d^vety, 
and  prosecute  tbe  suit  to  recover  wftb  due 
diligence,  any  other  person  may  sue  the  ivln- 
ner  and  recover  treble  the  amount  or  value 
eC  the  money  or  thing  lost.  If  suit  be  so 
brought  within  five  years  from  the  ddivery 
or  payment" 

The  action  here  allowed  Is  in  the  nature  at 
a  penalty  for  a  violation  of  the  law;  other- 
wise the  Legidatnre  would  have  had  no  con- 
stitutional power  to  enact  the  statute  which 
authorizes  it  That  hody  may  not  take  private 
property  for  private  use,  except  by  way  of 
punishment  for  an  ofloise.  All  gaming  stat- 
utes are  necessarily  penal,  and  the  one  under 
which  appellant  seeks  a  recovery  in  this  case 
is  highly  so.  It  Is  therefore  to  be  atrlctiy 
construed,  especially  when  its  harsh  pro- 
vlalons  are  invoked  by  a  mere  stranger  and 
hiformer  to  enforce  a  penalty  against  th.e 
estate  of  a  lunatic  who  Is  as  helpless  as  If  be 
were  dead.  We  find  a  deUverunce  of  this 
court,  made  as  far  back  as  1831,  which  an- 
nounced the  nde  of  oonstmetion  herein  ex- 
pressed. We  refer  to  tbe  case  of  OreaSiouse 
V.  ThrockmorbMi,  7  3.  J.  Marsh.  28,  In  which 
Cttilef  Justice  Robertson  said:  "We  cannot 
think  that  any  of  the  statutes  against  gamtng 
can  be  made  available  to  tbe  plaintiff  in  error. 
Tbese  statutes  have  hitherto  been,  and  should 
ever  be,  construed  strictiy.  Such  was  the  Ju- 
dicial interpretation  of  the  statutes  of  Ofaarlea 
n  and  of  Anne  of  Elngland,  and  the  statotea 
of  Virginia  and  of  this  state  have  never  been 
constructively  extended  beyond  their  direct 
and  obvious  Import  •  •  •"  We  are  clear- 
ly of  opinion  that  the  petttion  of  appellant 
is  defective  and  Insufficient,  In  that  it  fails  to 
aver  that  the  alleged  gaming  transactions 
between  Cooke  and  Clark  out  of  which  the 
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Tvere  execuieu  or  aeiiverea  in  luis  Butie. 
We  quite  agree  with  counsel  for  appellee  that 
these  omissions  were  not  unintentional,  In 
view  of  the  refusal  of  appellant -to  employ 
the  necessary  avermenta  when  his  attention 
was  called  to  these  defects,  by  appellee's  mo- 
tion to  make  the  petition  more  specific.  The 
Btatnte  supra  Is  only  operative  In  Kentacky, 
and  the  extraordinary  right  of  action  confer- 
red by  it  can  only  be  applied  to  gaming 
tranaactlons  occurring  within  the  territorial 
limits  embraced  by  the  terms  of  the  statute. 
The  law  has  been  so  held  by  this  court  in  the 
case  of  Martin  v.  Richardson,  M  Ky.  183,  21 
8.  W.  1039,  19  L.  R.  A.  692,  42  Am.  St.  Sep. 
353,  which  was  an  action  to  recover  a  lot- 
tery ticket  which  had  been  purchased  by 
Richardson  ot  Martin,  as  the  law  ef  thto 
etate  then  as  now  ftxtMide  the  sale  or  par- 
chase  of  lottery  tl(A:et8.  Martin  relied  upon 
the  Illegality  of  the  sale  of  the  ticket  U  con- 
troversy as  a  defense  to  the  action,  but  failed 
to  allege  in  his  answer  Uiat  the  tltiket  had 
been  bought  ta  Kentocky.  Upon  these  facts, 
this  court  said:  "We  must  assume,  In  the  ab- 
sence of  anytUng  to  the  contrary,  that  this 
pnxcfaase  ot  exiAiange  of  ticket  Ko.  93^282  oc- 
cmred  In  some  place  where  It  was  legal  and 
lawful  to  purchase  or  exchange  it"  8«  we 
conclude  that  It  must  be  taken  as  true,  In 
the  absence  of  an  averment  In  the  petition 
to  the  contrary,  that  the  transaction  by  rea- 
son of  which  the  notes  held  by  Clark  t^on 
Cooke  were  executed  occurred  at  a  place 
where  the  law  would  have  permitted  the  en- 
forcement of  their  payment,  and  that  the  le- 
gality of  the  transactions  carried  into  the 
notes  win  be  presumed.  Certainly  a  recovery 
will  not  be  allowed  in  a  purely  penal  action 
unless  every  fact  essential  to  such  recovery 
be  alleged  and  proved  with  the  same  particu- 
larity that  would  be  required  in  a  proceed- 
ing by  Indictment  or  information,  except  that 
In  a  civil  action  the  plaintiff  will  not  be  re- 
quired to  make  out  his  case  to  the  exclusion 
of  a  reasonable  doubt,  as  in  a  criminal  prose- 
cution. Enc.  Pleading  &  Practice,  vol.  1,  p. 
248;  Manz  v.  St  IxTals,  etc..  By.  Co.,  87  Mo. 
278;  Cole  t.  Smith,  4  Johns.  193. 

Under  the  statute  supra  the  Informer  can 
recover  only  of  the  winner  In  a  gaming  trans- 
action, and  the  winner  must  have  received 
or  collected  the  money  or  property  won  by 
blm.  Until  he  has  done  so,  he  does  not  be- 
come liable  to  the  Informer,  or  any  one  else, 
fo  an  action  for  reimbursement  or  to  recov- 
er the  statutory  penalty.  The  fact.  If  It  be 
one,  that  the  notes  in  question  were  taken 
for  gaming  debts  which  Clark  had  won  of 
Cooke,  did  not  make  the  former  liable  in  an 
action  brou{^  by  the  Informer.  In  order  to 
constitute  the  offense  for  which  the  penalty 
may  be  exacted  under  the  statute,  It  Is  neces- 
sary that  the  winner  must  have  collected  the 
money  or  received  the  property  from   the 
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part  thereof,  represented  by  the  notes.  What 
is  true  of  Clark  Is  likewise  true  of  bis  com- 
mittee, Hill,  who  took  no  part  In  the  games 
of  chance  alleged  to  have  been  played.  The 
money  paid  Hill  was  received  by  him  as  a 
fiduciary;  and  by  Judgment  of  the  lower 
court,  and  this  court  as  well,  be  was  bound 
to  take  the  money,  as  he  was  not  the  winner 
of  it  The  statute  gives  the  Informer  no 
right  of  action  againRt  him. 

We  are  also  of  opinion  that  no  cause  of  ac- 
tion exists  in  appellant's  behalf  against  Hill, 
as  committee  of  Clark,  because  of  the  payment 
by  R.  T.  Jacob  of  the  amount  due  on  tlie  su- 
persedeas bond.    Neither  the  notes  nor  Judg- 
ment were  ever  merged  In  the  supersedeas 
bond,  and  tiiey  constituted  no  part  of  the  con- 
sideration of  the  bond.    The  bond  was  based 
upon  an  entirely  different  consideration.    It 
was  given  solely  to  stay  proceedings  on  the 
Judgment  of  the  lower  court  pending  the  ap- 
peal, and  was  executed  nearly  20  years  after 
the  executlMi  of  tbe  notes.    By  the  execution 
of  the  bond,  R.  T.  Jacob  did  riot,  in  any  sens^, 
become  a  party  to  the  original  notes  or  their 
consideration;    nor  did  the  supersedeas  bond 
merge  the  Judgment  against  Coolce,  or  take 
the  place  of  it  as  a  replevin  bond.    Hughes' 
Adm'r  v.  Hardesty,  13  Bush,  367.    In  tbe  suit 
which  Hill,  as  committee  of  Clark,  brought 
against  R.  T.  Jacob  on  the  supersedeas  bond, 
this  court  held  that  though  the  notes  execut- 
ed by  Cooke  to  Clark  may  have  been  given  for 
a  gaming  consideration,  yet  the  Judgment 
rendered  on  them  was  not  void,  nor  was  the 
supersedeas  bond  void,  and  that  the  stay  of 
proceedings  on  the  Judgment  constituted  a 
valid  consideration  for  tbe  bond;   and  so  R. 
T.  Jacob  was  compelled  to  pay  it  by  the  Judg- 
ment of  the  lower  court  and  of  this  court, 
not  because  he  was  bound  in  any  way  on  tbe 
notes,  but  because  his  bond  was  his  own 
obligation,  and  It  imposed  a  liability  Inde- 
pendent of  the  notes,  notwithstanding  the 
vicious  and  Illegal  consideration  for  which 
the  notes  were  given.     So  It  Is  clear  that 
tbe  payment  made  by  R.  T.  Jacob  In  satisfac- 
tion of  the  supersedeas  bond  was  not  money 
paid  for  a  gamihg  consideration  at  all.    Ne' 
tber  he  nor  Cooke  has  ever  paid  any  mop 
upon  any  of  the  transactions  embraced 
sections  19S6-1958  of  the  statute  supra, 
that  Cooke  ever  lost  to  Clark  was  hi' 
notes,  and  they  were  given  to  Clark  2f 
before  this  sidt  was  brought    If  ti' 
ever  existed  in  any  one  to  sue  for  a' 
er  these  notes,  or  their  value,  that 
barred  by  limitation  more  than  1' 
fore  this  suit  was  brought    Tb' 
heretofore  held  that  R.  T.  Jar 
go   behind   the  Judgment  ren 
Cooke  to  show  that  tbe  notes 
a  gaming  consideration,  and  ' 
see  why  a  stranger  and  in' 
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facto  of  tills  case,  should  be  permitted  to  do 

80. 

For  the  reiioons  given,  the  Judgment  of  the 
lower  court  Is  affirmed. 


MORGAN  T.   COMMONWEALTH. 

(Conrt  of  Appeals  of  Keutncky.    March  26, 

1903.) 

CRIMINAL    LAW— BVIDBNCB-OROBS-EXAMINA- 
TION  OF  DBFBNDANT— IMFBACHHENT. 

1.  Defendant  in  a  prosecution  for  felony,  aft- 
er testifying  in  her  ovn  behalf,  was  asked  on 
cross-examination  if  she  had  not  been  convict- 
ed and  sentenced  to  the  penitentiary  for  a  simi- 
lar offense,  and  was  compelled  to  answer. 
Held,  that  the  evidence  was  competent  for  im- 
peschment  purposes. 

2.  Defendant  in  a  prosecution  for  felony,  aft- 
er  testifying  in  her  own  behalf,  was  asked  on 
cross-examination  if  she  were  not  the  daughter 
of  old  Squire  S.,  and  the  sister  of  the  "notori- 
ous M.  L.  S."  Held,  that  the  ase  of  the  word 
"notorious"  was  improper. 

3.  In  a  prosecution  for  felony,  after  defend- 
ant testified  in  her  own  behalf,  a  witness  called 
for  Impeachment  purposes  testified  that  def«id- 
ant  was  a  notorious  blackmailer  and  thief,  a 
dalighter  of  Squire  S.,  and  a  sister  of  M.  L. 
S.,  and  "the  whole  push  was  bad";  that  de- 
fendant's business  was  "doing  everybody  she 
could."  Held,  that  the  evidence  was  irrelevant, 
and  prejudicial. 

Appeal  from  Gircnlt  Court,  Marlon  County. 
"Not  to  be  officially  reported." 
Anna  Morgan  was  convicted  of  felony,  and 
appeals.    Reversed. 

O.  J.  Pratt  and  M.  B.  Todd,  for  the  Oom- 
■nonwealth. 

O'RBAB,  J.  Appellant,  on  her  trial  under 
a  charge  of  felony,  offered  herself  as  a  wit- 
ness In  her  own  behalf.  She  was  asked  on 
cross-examination  If  she  was  not  the  daugh- 
ter of  old  Squire  Spalding,  and  the  sister  of 
"this  notorious  Mary  Lou  Spalding,"  to 
which  she  was,  over  objection,  required  to 
answer.  She  was  also  asked  if  she  had  not 
been  convicted  and  sentenced  to  the  peniten- 
tiary for  a  similar  offense  to  that  for  which 
she  was  being  tried.  The  court  is  of  opinion 
that  It  was  competent  to  cross-examine  this 
witness  on  the  points  above  named,  except 
that  the  commonwealth  attorney  should  not 
have  used  the  expression  "notorious"  In  de- 
scribing Mary  Lou  Spalding.  A  witness  for 
the  commonwealth.  Introduced  for  the  pur- 
pose of  impeaching  appellant,  was  permitted, 
over  her  objection,  to  state  that  she  was  a 
notorious  blackmailer  and  thief,  and  In  an- 
swer to  the  question,  "She  Is  a  daughter  of 
Squire  Spalding,  and  the  sister  of  Mary  Lou 
Spalding,  is  she  not?"  answered,  "Yes,  the 
whole  push  is  bad."  In  answer  to  the  ques- 
tion what  business  appellant  was  engaged  in, 
he  answered,  "Doing  everybody  she  can." 
Ail  the  foregoing  answers  were  Irrelevant 
and  Improper,  and  the  court  erred  to  the  prej- 
udice of  appellant  in  suffering  them  to  be 
considered  by  the  Jury.    Welsh  v.  Common- 


wealth (Ky.)  60  8.  W.  185,  948,  1118, 83  S.  W> 
884,  64  8.  W.  202;  Howard  v.  Com.  (Ky.)  61 
S.  W.  756. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  cause  remanded  for  a  new  trial 
under  proceedings  not  Inconsistent  herewith. 


FARLBT  V.  GILBERT. 

(Court  of  Appeals  of  Kentucky.    March  25, 

1903.) 

SCHOOL  DISTRICTS— ALTERATION  OV  BOTTND- 
ARIBS  —  OU8TBR  OF  TROSTBBS  —  ACTTS  OF 
COUNTT  8UPBRINTBNOBMT8-PRBSUMFTION 
OF  VALIDITY. 

1.  It  will  be  presumed  that  the  action  of  the- 
county  superintendent  in  changing  the  bounda- 
ries of  school  districts  was  based  on  a  proper 
reason. 

2.  Kr.  St.  i  4428,  provides  that  no  school 
district  shall  contain  less  than  46  or  more  than 
100  pupil  diildren,  and  that  the  county  super- 
intendent shall  from  year  to  year  equalise,  ia 
school  population,  the  districts  of  his  county. 
Held,  that  the  action  of  the  superintendent  in 
changing  the  boundaries  and  numbers  of  dis- 
tricts does  not  oust  the  district  trustees,  wher» 
they  live  in  Oxt  territory  emtvaced  witUn  tbtir- 
dismcts  as  rearranged. 

Appeal  from  Circuit  Court,  Harlan  Ooiok 

ty. 
"Not  to  be  officially  reported." 
Action  between  Nancy  Farley  and  Lavlnl* 

OUbert    From  a  Judgment  tat  the  latter, 

the  former  appeals.    Affirmed. 

W.  F.  Hall  and  Forester  &  Forester,  for 
appellant    H.  C.  Clay,  for  appellee. 

O'REAR,  J.  This  appeal  taivolves  the  pow- 
er of  the  comity  school  superintendent  of 
schools  to  abolish  two  adjacent  school  dis- 
tricts In  his  county,  and  immediately  re-es- 
tablish them  by  different  numbers,  compris- 
ing substantially  the  same  territory,  and 
thereby  remove  from  office  the  trustees  hold- 
ing in  the  former  district  The  power  1» 
supposed  to  be  derived  from  the  authority 
contained  In  article  7,  c.  113,  Ky.  St,  em- 
braced in  sections  4427-4433,  Inclusive. 

Section  4427  provides  tfiat  school  districts 
shall  remain,  until  altered  or  abolished  pur- 
suant to  that  chapter,  as  then  described  and 
numbered.  Section  4428  Jooks  to  uniformity, 
as  far  as  practicable,  of  the  number  of  chil- 
dren within  each  district  so  as  to  provide 
all,  as  near  as  may  be  possible,  with  the 
same  facilities  for  education.  It  requires 
that  all  districts  should  be  made  to  contain 
not  less  than  45  pupil  children,  and  not  more 
than  100,  "except  In  cases  of  extreme  emer- 
gency," and  In  incorporated  towns  and  dtlea. 

In  this  case  the  district  In  question  con- 
tained 60  pupil  children.  By  the  change  It 
was  reduced  so  as  to  contain  but  45.  The 
necessity  for  the  superintendent's  action  is 
not  shown,  but  the  court  will  presume  that 
there  was  a  proper  reason  for  it  At  the 
time  of  the  change  there  were  acting  trus- 
tees whose  terms  of  office  had  not  expired. 
It  was  supposed  that  the  change  of  the  dis- 
tricts and  the  change  of  the  numbers  wa» 
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an  abollabment  of  the  old  dlstrlcta,  and, 
tbeietora,  of  tbe  ofBces.  The  mere  altera- 
tion of  the  boundary  of  a  district  by  adding 
territory  or  taking  from  it  territory  would 
not  abolish  the  district  so  as  to  remove  Its 
trustees  from  office,  nor  could  the  change  of 
the  numbers  of  the  districts  have  such  effect 
For,  If  that  were  so,  it  would  be  within 
the  legal  power  of  the  county  superintendent 
to  remove  every  trustee  in  his  county  from 
office  by  simply  changing  the  numbers  of 
the  districts,  or  by  slight  and  Immaterial 
alterations  of  their  boundaries,  thereby  sub- 
stituting his  selection  of  trustees  for  that 
of  the  patrons  and  voters  of  the  county. 
Such  an  arbitrary  and  unlimited  power  In 
that  officer  is  not  conferred  by  any  section 
of  the  statute^  and  ought  not  to  be.  It  would 
be  out  of  harmony  with  the  whole  spirit  of 
our  system  of  government,  which  loolcs  to 
local  control  of  such  matters  by  the  con- 
Btttuents  of  the  respective  localities. 

The  old  trustees  in  this  case  do  not  ap- 
pear to  have  been  vrlthout  the  territory  of 
their  district  by  the  change  referred  to.  The 
circuit  court  adjudged  that  they  continued  in 
office,  and  that  their  contract  bound  the 
school  district  In  this  conclusion  we  con- 
car,  and  the  judgment  is  therefore  affirmed. 


BLUB  OEA.SS  INS.  00.  v.  OOBB. 

(Court  of  Appeals  of  Kentucky.    March  2B, 

1808.) 

CO-OFBRATITB  FIRB  INS1TRANCB  —  IfBHBBR- 
SmP— ATTACHVBNT  OF  RISK— DBUTBRT  OF 
POUCT— PATHBNT  OF  FRBUnm. 

1.  Insured  testified  that  when  his  aK>Iieation 
was  taken,  defendant's  agent  stated  that  he 
did  not  know  that  defendaDt  had  been  char- 
tered, but  that  as  soon  as  it  was  chartered, 
plaintiff  was  insnied:  but  he  further  testified 
that  when  he  made  the  application  he  was  told 
that  when  the  policy  came  he  would  not  have 
to  take  it  unless  it  was  as  represented.  It 
nraa  the  company's  castom  to  issue  a  policy 
and  send  it  to  the  insured  for  acceptance  or  re- 
jection, and,  if  accepted,  the  insured  paid  the 
fees,  and  the  contract  -was  then  consummated. 
Beld,  that  the  evidence  was  insufllcient  to  wa^ 
rant  a  findina  that  the  insurance  was  in  force 
before  the  poUcy  was  delivered  or  the  premium 
paid. 

2.  Under  Ky.  St  |  702,  relating  to  co-opera- 
tive fire  Insurance  companies,  and  providing 
that  "every  person  insured  who  shall  sign  an 
apidicatlon  for  insurance,  shall  thereby  become 
a  member  of  the  company,"  a  person  who  sign- 
ed an  application,  bat  whose  policy  was  not 
delivered  or  the  premium  paid  before  loss,  was 
not  insured,  and  was  therefore  not  a  member 
of  the  comoanv.  within  such  section. 

Appeal  from  Circuit  Court  Owen  County. 

"Not  to  be  officially  reported." 

Action  by  J.  T.  Cobb  against  the  Blue 
Grass  Insurance  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Jno.  S.  Gaunt  0.  Btrother,  and  F.  0. 
Greene,  for  appellant  Llndsey  &  Botts,  tor 
appellee. 

8ETTLB,  J.  This  case  Is  now  before  this 
court  on  second  appeal.    The  opinion  ren- 


dered on  the  former  appeal  la  reported  in  68 
S.  W.  981. 

The  appellant  Is  an  assessment  or  co-oper- 
ative fire  Insurance  company,  organized  un- 
der section  702,  Ky.  St,  and  doing  business 
in  the  10  counties  of  this  state  named  in  its 
articles  of  Incorporation.  The  form  of  pol- 
icy in  use  by  appellant  is  framed  in  accord- 
ance with  the  terms  and  meaning  of  the  stat- 
ute supra,  and  it  contains,  among  other  pro- 
visions, one  to  the  effect  that  "any  person 
owning  property  In  territory  embraced  by 
our  charter,  who  shall  sign  an  application 
and  hold  a  policy  in  this  company,  shall 
thereby  become  a  member  of  the  same."  It 
appears  that  appellee,  J.  T.  Cobb,  on  March 
28,  1807,  signed  a  written  application  for  a 
policy  of  insurance  upon  Us  dwelling  house 
and  contents  in  the  appellant  company,  pur- 
suant to  its  rules  and  regulations,  whl<ih  re- 
quired that  the  application  should  be  for^ 
warded  to  the  company's  office.  In  the  city  of 
Lexington,  and,  if  accepted  by  the  company, 
a  policy  was  to  be  written  and  delivered  to 
appellee,  through  the  agent  of  appellant  re- 
siding in  his  county,  upon  the.  payment  by 
appellee  of  flJiO.  The  application  also  pro- 
vided that  certain  assessments  to  meet  losses 
were  to  be  paid  the  company  by  appellee,  in 
common  with  all  of  its  members,  from  time 
to  time  as  called  for.  It  further  appears 
that  the  policy  applied  for  by  appellee 
was  placed  by  appellant  in  the  hands  of  Its 
agent  to  be  delivered  to  appellee,  but  that 
before  It  could  be  so  delivered,  the  letter's 
house,  named  in  the  application,  was  totally 
destroyed  by  fire,  and  the  agent  did  not 
thoefore,  offer  to  deliver  the  policy.  The 
appellee  then  brought  suit  in  the  Owen  cir- 
cuit court  against  the  appellant  to  recover 
of  it  the  loss  sustained  by  reason  of  the  de- 
struction of  his  house.  The  ground  of  re- 
covery, as  set  forth  in  the  petition,  Is  that 
when  he  made  his  written  application  for 
insurance  in  the  appellant  company  the  lat- 
ter accepted  the  application  and  wrote  the 
policy,  and  that  appellee  became  thereby  a 
member  of  the  company,  and  entitled  to  the 
rights  of  such  membership,  and  that  the  com- 
pany became  liable  for  the  loss  sustained  by 
him  in  the  destruction  of  his  house  by  flre, 
notwithstanding  the  nondelivery  of  the  pol- 
icy, and  his  failure  to  pay  the  premium  or 
membership  fee.  In  the  answer  of  appellant 
all  liability  was  denied,  and  the  further  de- 
fense made  that  the  policy  to  be  obtained  on 
the  application  was,  when  issued  by  the  com- 
pany, to  be  submitted  to  the  appellee  for  his 
approval,  when  he  was  to  have  the  right  to 
either  accept  or  refuse  it  as  he  pleased; 
that  he  was  not  to  become  a  member  of  the 
company  by  virtue  of  his  application,  and 
the  policy  was  to  have  no  force  until  and  un- 
less accepted  by  appellee,  and  the  $1.50  was 
paid  by  him.  On  the  trial,  which  took  place 
before  the  lower  court  without  the  interven- 
tion of  a  jury,  judgment  was  given,  allow- 
ing aiq^llee  the  sum  claimed  by  him.    The 


Digitized  by 


Google 


1100 


72  SOUTHWESTEStN  REPOBTBB. 


(Ky. 


case  was  appealed  to  tbls  court  by  tbe  appel- 
lant, and  tbe  Judgment  of  the  lower  court 
was  reTeraed.  In  tbe  opinion  delivered  It 
was  held  by  this  court  that  "there  was  no 
payment  of  premium  and  no  delivery  of  tbe 
policy,  and  we  thluk  the  rule  laid  down  in 
May  on  Insurance  (aectlcm  66)  la  oorrect:  If 
there  haa  been  no  payment  of  tbe  i»'etnlnm, 
and  no  deU¥ery,  In  fact,  of  the  policy,  tbe 
contract  is  prima  facie  Incomplete,  and  he 
who  claims  under  It  must  show  that  It  was 
tbe  intention  of  tbe  parties  that  It  should  be 
operative  notwithstanding  these  facts.  The 
presumption  of  law  is  that  tbe  delivery  of 
the  policy  and  the  payment  of  the  premium 
are  dependent  upon  each  other,  but  this  pre- 
sumption may  be  rebutted,"  etc  Upon  tbe 
return  of  tbe  case  to  tbe  drcvit  court,  reply 
was  filed  by  appellee,  in  whtcih  it  was  aver- 
red that,  when  the  application  was  made  and 
signed  by  him,  It  wai%  with  the  ain:««nent 
between  himself  and  ai>peUant's  agent  tliat 
bis  property  was  to  become  and  remain  in- 
sured from  ttiat  time  no  til  tbe  policy  sbonld 
be  issued  and  sent  to  him,  aaid,  if  he  tben 
desired  to  coDtinue  the  insurance,  be  was  to 
accept  the  pidicy  and  pay  tbe  f  1.60;  otter- 
wise  the  insurance  woold  cease  upon  Ids  re- 
fusal to  accept  the  policy.  The  court  sus- 
tained a  demurrer  to  the  reply,  and  there- 
after, on  July  10,  1901— more  than  three 
years  aftw  the  institntlon  of  his  suit  and 
over  four  years  after  the  making  of  the  ap- 
plication—appellee filed  an  amended  reply, 
wh««by  a  new  cause  of  action  was  attempt- 
ed to  be  set  up,  differing  in  wbole  from  tbe 
contract  as  originally  claimed.  In  ottier 
words,  in  tbe  amended  reply  it  is  averred,  in 
substance,  that,  by  the  terms  of  tbe  con- 
tract made  between  appellee  and  tbe  agent 
of  appellant,  it  was  agreed  that  the  contract 
ot  Insurance  was  to  become  effective  and 
operative  when  tbe  company  was  chartered, 
and  that  the  company  was  chartered  at  tbe 
time  of  tbe  making  of  tbe  contract,  which 
fact  was,  however,  then  unknown  to  both 
appellee  and  appellant's  agent  Tbe  reply  as 
thus  amended  was  controverted  by  tbe  re- 
joinder thereafter  filed,  and,  tbe  case  having 
proceeded  to  the  second  trial  without  tbe  in- 
tervention of  a  Jury,  a  second  Judgment  was 
rendered  in  appellee's  behalf  by  the  court, 
allowing  blm  tbe  fuU  amount  of  the  loss 
sued  for.  From  that  Judgment,  and  tbe  STri>- 
seqnent  refusal  of  tbe  court  to  grant  it  a 
new  trial,  appellant  prosecutes  this  appeaL 
Waiving  the  question  of  whether  tbe  new 
cause  of  action  could  have  been  set  up  in 
a  reply,  instead  of  by  amended  petition,  we 
are  unable  to  see  how  the  facts  testified 
to  on  the  trial  by  ai>pellee  eould  have  an- 
tborlzed  the  Judgment  rendered  by  tbe  lower 
court  His  testimony  was  to  the  effect  that, 
when  bis  application  was  taken,  appellant^s 
agent,  Kenny,  said  to  him  that  he  did  not 
know  whether  tbe  company  was  chartered  or 
not,  but  that  as  soon  as  it  was  chartered 
be  (appellee)  was  insured.    It  does  not  ap- 


pear from  the  statements  «rf  appellee  whether 
this  statement  was  made  by  tbe  agent  bef  «re 
or  after  the  application  was  signed;  nor 
does  be  say  that  he  was  induced  by  socb 
statement  of  tbe  agent  to  sign  tbe  applica- 
tion, or  that  be  would  not  have  done  so  bnt 
for  same.  Up<»  the  contrary,  he  furtlier  tes- 
tified on  croas-exanUnatlon  that  when  be 
gave  his  application  to  the  agent  tbe  latter 
told  him  that,  when  the  policy  came,  be 
would  not  have  to  take  it  unless  it  was  as 
be  represented  it  It  would  seem,  tberefore, 
from  appellee's  own  statements,  that  the 
signing  of  tlie  application  by  bim  dM  not 
complete  tbe  ccmtract;  and,  whatever  else 
may  be  in  doubt,  there  can  be  no  qneation, 
from  tbe  evidence,  that  be  liad  tlie  rlgbt  to 
reject  the  policy,  aad  te  tefnse  iwyment 
of  tlie  membership  fee  vpon  tbe  tender  of 
tbe  policy  to  hbn.  In  other  words,  it  is 
f^towm  by  tbe  evidence  tbat  It  was  and  is 
the  custom  of  the  Inaarance  company  to  is- 
sue tbe  policy  after  receiving  at  its  IJexing- 
ton  office  tbe  application,  and  tbe  policy  la 
tben  sent  to  the  peeaoii  to  ke  insoied,  tbreogli 
tbe  agent  residing  In  tto  coonty,  wbo  sub- 
mits it  te  blm;  and  he  tlien  taas  fba  rigtit  to 
accept,  or  reject  tbe  peMcy,  and.  If  aceeiited. 
be  pays  the  agent  tbe  menftenfhlp  tee  of 
11.60,  and  thus  the  contract  is  consummat- 
ed. Tbe  evidence  further  shows  that  tbe 
uniform  rule  of  the  company  was  to  Insure 
In  this  manner,  and  no  other,  the  property  of 
those  seeking  membership  with  It 

We  will  not  undertake  to  comment  In  de- 
tail upon  the  findings  of  ftict  made  by  tbe 
lower  court,  but,  after  a  careful  examination 
of  the  evidence  found  in  the  record,  we  are 
unable  to  reach  the  conclusion,  as  did  the 
lower  court,  that  the  contract  between  appel- 
lant and  appellee  was  to  be  operative  upon 
tbe  appellant's  becoming  incorporated,  for 
tbe  incorporation  bad  been  aocompllabed 
nearly  a  month  before,  nor  ara  we  able  to 
conclude,  either,  that  It  was  understood  by 
the  parties  that  tills  insurance  was  a  part  of 
tbe  $100,000  which  it  was  neceaiary  for  the 
appellant  to  obtain  before  It  conld  secure  a 
charter,  or  that  the  alleged  assistance  which 
appellee  rendered  appellant  ii^  raising  the 
requisite  amount  to  enable  it  to  commence 
business  was  the  consideration  for  tbe  con- 
tract, as  there  was  no  evidence  tending  to 
estaUlsk  tbese  propositloBS.  Upon  the  con- 
trary, we  tlilnk  it  is  shown  by  tbe  evidence 
that  tbe  |100,000  bad  been  made  up  before 
tbe  appellee  signed  his  application  for  mem- 
berahlp,  and  we  have  been  able  to  find  noth- 
ing in  the  evidence  conducing  to  prove  that 
be  rendered  any  assistance  to  appellant  In 
raising  the  sum  necessary  to  secure  Its  char- 
ter. We  are  therefore  of  the  opinion  that 
tke  oondnslons  of  fact  reached  by  the  hrwer 
conrt  are  not  sustained  by  the  evIdeaceL 
Consequently  tbe  Judgment  was  UBantbor- 
ized. 

We  think  tbe  case,  on  the  facta  now  pre- 
sented, by  tbe  record,  stands  practically  as 
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it  did  wtaeB  tbls  court  decided  the  f9rmer  ap- 
peal; and,  in  addltloa  to  the  qnotatioo  al- 
ready made  herein  from  the  opinion  In  that 
case,  vre  also  qnote  the  following,  which  ex- 
presses the  mind  of  this  court  as  to  the  mean- 
ing of  the  statute  from  which  the  appellant 
derlTea  its  corporate  existence:  "The  person 
[insared]  must  not  only  tXga  the  application 
tor  insurance,  but  must  be  insured  In  such 
corporation;  and  while  the  language  of  the 
section  is  awkward.  In  disregarding  the  or- 
der of  the  two  events  in  point  of  time.  It 
seems  ondoubtedly  to  require  two  things  to 
concur  in  order  to  make  such  person  a  mem- 
ber of  the  company-~-yldeUcet,  that  he  shall 
sign  the  application  for  Insurance,  and  shall 
become  insured."  This  view  of  the  statute  Is 
embodied  in  one  of  the  provisions  of  the 
policy  set  out  in  the  petition,  to  wit,  "any 
person  owning  property  embra«ed  by  our 
charter,  who  shall  sign  an  application  and 
hold  a  policy  in  this  compaay,  shail  thereby 
become  a  member  of  the  same." 

Being  of  the  opinion,  from  the  facts  pre- 
sented by  the  record,  that  the  contract  be- 
tween appellant  and  appellee  was  never  com- 
pleted, the  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  Judgment  and  grant 
appelant  a  new  trial,  and  for  such  further 
necessary  proceedings  as  may  net  be  Incon- 
sistent with  the  opinion  herein. 


LOUISyiLLE  &  B.  MAIL  CO.  v.  GILU- 
LAND. 

(C«nrt  of  AfpealB  «f  Kentneky.     Uareli  20, 
1903.) 

WUWtWO— LANDmO  STBAHBOAT— INJflRT  TO 
PBR8QM  ON  BHQXUI  — NXaUeaNCB— aXIBS- 
TION  FOR  JXTRT— SUFFICIENCY  OF  BVIDBNCB. 

1.  A  Steamboat,  In  making  a  Undiag  at  a 
castomary  place,  stmck  a  tree,  knocking  it 
over  and  injuring  plaiatiS.  The  river  was 
"baak-  foil."  ami  there  was  aa  eddy  in  front  o< 
the  landimb  which  Bccesaitated  an  appaaaah 
bow  on.  The  only  evidence  of  negligence  was 
that  the  steamboat  was  being  driven  with  more 
tlum  osnal  speed.  BM,  that  tie  isaoe  of  aegH- 
gence  was  pioperty  snbmittad  tA  the  Jsry. 

2.  Defeodaot's  evidence  showed  ^at  extra 
■peed  was  necessary  to  overcome  the  eddy; 
tnat  a  stiff  wind  was  blowing:  that  the  acci- 
deat  •canred  througb  the  e«dy  driving  the 
bow  of  the  boat  upstream  and  agaisst  tib* 
tree,  and  that,  while  a  adll  higher  speed  might 
have  avoided  this,  due  care  of  passengers  pre- 
vented a  greater  speed.  Beld,  that  a  verdict 
for  plaintw,  baasd  on  dntendanfs  negligeuce, 
was  unsupported. 

Appeal  from  Olrcnlt  Court,  Breckinridge 
County. 

"Not  to  be  officially  reported." 

Action  by  Minnie  GilUland  against  the 
IxmlsvlUe  &  EvansvlUe  Mall  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed. 

Ohas.  F.  Tajtar  and  David  B.  Murcay, 
for  appeibmt  B.  H.  ISoung,  N.  M.  Mercer, 
ani  B.  C.  Watte,  for  appellee. 


PAYNTBR,  J.  The  appellant,  loulsville 
ft  Xivansvllle  Mail  Company,  owned  and  op- 
erated a  line  of  steamers  on  the  Ohio  river 
between  Louisville  and  Bvansville,  among 
which  was  a  steamer  known  as  the  "Tell 
City,"  which  carried  passengers,  freight,  and 
the  United  States  mall.  She  was  about  200 
feet  long  and  39  feet  wide.  On  April  26, 
IflOl,  the  river  was  "bank  full"  when  the 
boat  was  landed  at  a  place  well  known  as 
"Addison's  Landing."  At  this  landing  there 
was  an  eddy  with  a  considerable  current  up- 
stream. It  was  caused  by  some  timber  at 
the  lower,  and  by  other  conditions  at  the 
upper,  end.  The  eddy  was  80  or  90  feet 
wide.  The  space  between  the  lower  and 
upper  ends  of  the  eddy  was  too  short  to 
admit  the  boat  to  land,  except  by  approach- 
ing it  from  tbe  current  of  the  river,  bow 
foremost  There  was  a  sycamore  tree  stand- 
ing at  the  upper  end  of  tiie  eddy,  and  near 
it  was  some  cord  wood,  to  fee  taken  on  board. 
The  high  waters  had  washed  away  nearly  all 
of  the  dirt  from  around  the  roots  of  the  tree. 
In  staking  the  landing  tlie  boat  struck  the 
tree  and  knocked  It  over,  and  it  se^ns  to 
have  fallen  on  a  stump  and  against  a  dis- 
tillery which  stood  nyon  the  bank,  and  which 
seem  to  have  pseveated  It  ttoa  flalHng  to 
the  ground.  The  appellee  and  her  husband 
were  on  the  bank,  to  watch  the  boat  make 
the  Umding.  As  tire  tree  began  to  fall,  they 
endeavored  to  make  their  escape,  but  the 
small  limbs  of  the  tree  caught  them  and 
knocked  them  down,  and  the  appellee  claims 
she  was  injured  in  consequence  thereof. 
This  aetlon  was  tatstttuted  to  recover  dam- 
ages upon  the  ground  that  those  In  charge 
at  tbe  hoat  were  guUty  of  grass  negUgcnce 
In  handling  it  upon  the  occasion  ta  question. 

The  evidence  offered  by  the  appellee  con- 
duced to  show  that,  In  landing  the  beat,  it 
was  done  with  greater  speed  than  was  usual 
in  landing  boats.  There  was  no  other  fact 
proven  which  tended'  to  show  negligence  up- 
on tbe  part  ef  those  in  eharge  of  the  boat. 

Tbe  court  permitted  the  case  to  go*to  the 
Jury.  TTndw  the  rule  of  ttds  court,  if  there 
is  any  evidence  from  which  a  J«ry  might  In- 
fw  negligence,  it  Is  the  duty  of  tbe  conrt 
to  submit  the  question  to  the  Jury.  Under 
this  rule,  we  are  of  tbe  opinion  that  the 
court  properly  submitted  tbe  question  to  the 
Jory. 

The  appellant  offered  evidence  of  those  In 
charge  of  the  boat  which  showed  that  there 
was  a  current  upstream  In  the  eddy,  and  on 
the  outside  ef  It  there  was  a  strong  down 
current;  that  the  only  way  the  boat  could 
be  landed  was  to  go  in  with  considerable 
speed,  so  as  to  overcome  the  down  current, 
which  swept  the  stern  of  the  boat,  and  the 
up  current,  which  tended  to  force  the  bow 
of  the  boat  from  tbe  shore;  that  on  tbe 
occasion  In  question  there  was  a  stiff  wind 
blowing,  which  also  contributed  to  make  the 
landing  a  dlffloutt  one.  The  evidence  fur- 
ther conduced  to  show  that  the  boat  was  ban- 
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died  in  the  usual  way  In  making  the  land- 
ing, and  that  the  cause  of  the  boat  striking 
the  tree  was  that  the  down  and  np  cnrrenta 
forced  the  bow  of  the  boat  against  the  tree. 
There  is  evidence,  also,  to  the  effect  that, 
had  the  boat  come  In  faster  tlian  it  did.  It 
might  have  avoided  striking  the  tree;  bat 
those  In  charge  of  the  boat  had  the  lives  of 
the  passengers  within  their  keeping,  and 
they  had  to  guard  against  the  boat  striking 
the  shore  with  too  much  force,  and  therefore 
the  iHMit,  after  attaining  the  speed  that  was 
thought  to  be  necessary  to  overcome  the 
force  of  the  currents,  was  bacldng  when  the 
tree  was  struck.  The  testbnony  of  the  ap- 
pellant showed  tliat  there  was  no  negligence 
in  the  handling  of  the  boat,  and  fully  ex- 
plained the  evidence  introduced  by  the  ap- 
pellee, which,  unexplained,  the  Jury  might 
have  inferred  negligence  from.  Bven  when 
steamers  do  not  encounter  high  water,  high 
winds,  and  troublesome  currents,  as  in  this 
case,  they  cannot  be  handled  with  mathe- 
matical precision.  The  fact  that  they  may 
approach  the  shore  with  more  speed  at  one 
time  than  another  may  be  easily  explained, 
so  as  to  show  It  was  not  the  result  of  negli- 
gence. Our  opinion  is  that  the  verdict  of  the 
Jury  is  palpably  against  the  evidence,  and 
for  that  reason  a  new  trial  should  be  grant- 
ed. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


LYON  V.  LYON  et  aL 

(Court  of  Appeals  of  Kentucky.     March  Zi, 

1908.) 

MARRIED  WOHBN— 8EPARATB  SSTATB-RBAI,- 
TT  IN  WIFE'S  NAME— SOURCE  OF  PURCHASE 
MONET— EVIDENCE— aUFFIOIENOT. 

1.  In  a  suit  to  subject  real  estate  purchased 
by  a  married  woman  to  a  debt  of  her  husband, 
it  appeared  that  on  a  certain  day  defendant 
gave  birth  to  five  diildren,  and  she  testified 
that  this  remarkable  occurrence  caused  many 
persons  to  send  her  contributions,  smountinz 
to  nearly  the  price  paid  for  the  property,  and 
this  tastimony  was  corroborated.  For  plain- 
tifF  there  was  evidence  tliat  the  husband  was 
at  the  time  hard  pressed  for  money,  and  at- 
tempted to  tM>rrow  several  small  sums,  and  that 
defendant  had  stated  at  one  time  that  she  had 
only  a  small  sum  of  money.  Held  to  Justify  a 
finding  that  the  property  was  purchased  with 
money  which  the  wife  received  in  contribu- 
tions. 

2.  Ky.  St.  I  2127,  provides  that  marriage 
shall  nve  to  the  husband,  during  the  life  of 
the  wife,  no  interest  in  the  wife's  property 
owned  at  the  time,  or  acquired  after  marriage; 
and  section  2128  provides  that  a  married  wo- 
man may  acquire  and  hold  property  by  gift  as 
if  she  were  unmarried.  Held,  that  contribu- 
tions given  to  a  married  woman  on  account  of 
her  having  at  one  time  given  birth  to  five 
children  became  her  separate  estate,  and  could 
not  be  subjected  to  the  claims  of  her  husband's 
creditors. 

Appeal  from  Olrcnlt  Court,  Oravea  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  M.  F.  Lyon  against  O.  D.  Lyon 
and  others.    From  a  Judgment  in  favor  of 


O.  B.  Allen  and  another,  defendants,  plain- 
tiff appeals.    Affirmed. 

B.  B.  Johnston,  for  appellant  D.  O.  Bark, 
tor  appellees. 

BARKBB,  3.  The  appellant;  Mrs.  If.  F. 
Lyon,  sold  to  her  son,  the  appellee  O.  D. 
Lyon,  a  tract  of  land  containing  about  30 
acres,  near  the  town  of  Ifayfleld,  Graves 
county,  Ky.;  retaining  a  lien  for  the  snm 
of  ^300,  the  unpaid  purchase  money.  Sub- 
sequently O.  D.  Lyon,  desiring  to  bmrow 
money  from  the  Ololte  Building  A  Loan 
Association  of  Louisville,  Ky.,  applied  to  bis 
mother  to  release  her  vendor's  lien,  and  In 
lieu  thereof  to  accept  a  new  note  aecured 
by  a  mortgage  second  to  that  of  the  build- 
ing and  loan  association  on  the  same  prop- 
erty. This  arrangement  was  necessary  in 
order  to  obtain  the  money  from  the  boilding 
and  loan  association,  and  was  carried  Into 
effect;  M.  F.  Lyon  accepting  O.  D.  Lymi's 
note  for  the  sum  of  $350,  secured  by  a  sec- 
ond mortgage,  as  l>efore  stated.  Not  hav- 
ing t)een  able  to  pay  off  the  debt  doe  the 
building  and  loan  association,  and  that  cor- 
poration having  begun  to  press  him  for  pay- 
ment, he  applied  to  appellee  Q.  B.  Allen  for 
the  loan  of  sufficient  money  to  discharge  it 
This  Allen  seems  to  have  been  willing  to  do, 
provided  Lyon  could  obtain  the  release  of 
his  mother's  lien  secured  by  the  mortgage 
to  her.  Lyon  again  applied  to  his  mother 
for  the  release  of  hw  lien.  She  appears 
again  to  have  been  willing  to  accommo- 
date him,  and  executed  to  one  Coulter  a  pow- 
er of  attorney  for  her,  and  In  her  name,  to 
release  her  lien  in  accordance  with  the  wish 
of  her  son,  which  was  done;  and  thereupon 
Allen  loaned  O.  D.  Lyon  the  sum  of  $400. 
which  was  secured  by  first  mortgage  on  the 
property  in  question,  and  the  debt  of  the 
building  and  loan  association  was  paid.  M. 
F.  Lyon  contends  that  O.  D.  Lyon  promised 
and  agreed  to  give  her  a  second  mortgage 
on  the  land  to  secure  her  debt  of  $350,  which 
had  never  been  paid.  Tills  he  denies.  Aft- 
erwards O.  D.  Lyon  and  his  wife,  Elizabeth, 
conveyed  11  acres  of  the  land  to  G.  R.  Al- 
len, for  $440  cash,  and  still  later  they  con- 
veyed the  remainder  of  it  to  him  for  the 
sum  of  $540  cash.  About  the  time  of  this 
last  conveyance,  Elizabeth  B.  Lyon  pur- 
chased from  Mary  Albrighton  a  tract  of  land 
for  $600  cash,  a  part  of  which  was  borrowed 
by  her  from  G.  R.  Allen,  and  a  Uen  upon  the 
property  was  given  him  to  secure  the  pay- 
ment thereof.  On  the  14th  day  of  February, 
1000,  the  appellant  M.  F.  Lyon,  Instituted 
an  equitable  action  In  the  Graves  circuit 
court  against  O.  D.  Lyon  and  his  wife  and 
O.  R.  Allen,  In  which  she  sought  a  personal 
Judgment  against  O.  D.  Lyon  for  her  debt 
of  $350,  and  set  up  his  verbal  promise  to  re- 
instate her  mortgage  lien  against  the  land 
in  question.  She  did  not  claim  priority  over 
the  mortgage  of  O.  B.  Allen  for  the  sum  of 
$440,  but  admitted  that  her  rights  only  ex- 
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^nded  to  bsTe  her  debt  Mcnred  by  eecond 
viortgage.  She  charges  In  her  petition  that 
the  absolnte  conyeyancee  of  the  property 
<rom  O.  D.  Lyon  and  wife  to  G.  B.  Allen 
-were  trandnlent,  and  made  for  the  purpose 
'Of  cheating,  hindering,  and  delaying  her  In 
enforcing  her  lien  and  the  collection  of  her 
4ebt  By  an  amended  petition  she  set  np 
^e  lien  retained  In  the  original  deed  from 
4ier  to  O.  D.  Lyon;  claiming  that  It  had 
oever  been  released,  and  asking  Its  enforce- 
«aent  against  the  land,  thereby  giving  her  a 
a>rlorlty  over  O.  R.  Allen.  She  farther  char- 
ged that  O.  R.  Allen  had  notice  of  the  ai^ 
«angement  between  herself  and  O.  D.  Lyon, 
4>y  which  her  lien  was  to  be  reinstated,  and 
'tbat,  when  he  purchased  or  pretended  to  pnr- 
•chase  the  land  In  question,  he  well  knew  of 
the  arrangement.  She  prayed  In  her  peti- 
tion that  the  conveyances  from  O.  D.  Lyon 
«nd  wife  to  Allen  be  set  aside  and  held  for 
naught,  that  the  land  be  sold,  and  that  out 
■of  the  proceeds  O.  B.  Allen  should  first  be 
jpald  the  sum  of  $440;  then  that  her  debt 
should  be  paid,  and,  if  there  was  any  bal- 
-ance,  It  should  be  applied  to  the  extlngulsh- 
xnent  of  Allen's  remaining  debt,  of  $540. 
Both  Allen  and  O.  D.  Lyon  filed  answers. 
<jr.  B.  Allen  denied  that  he  had  any  notice  of 
the  verbal  arrangement  between  M.  F.  Lyon 
«nd  her  son,  O.  D.  Lyon;  denied  that  the 
conveyances  to  him  were  made  for  the  pur- 
()ose  of  cheating,  hindering,  or  delaying  M. 
F.  Lyon  In  the  collection  of  her  debt;  and 
alleged  that  the  sales  were  made  to  him  bona 
tfde,  upon  a  valnable  consideration,  without 
notice  of  appellant's  equity,  If  any  she  had. 
O.  D.  Lyon,  in  Ids  answer,  denied  that  he 
liad  ever  made  his  mother  a  promise  to  re- 
instate her  lien,  or  tliat  the  conveyances 
-were  made  for  the  purpose  of  defrauding, 
■cheating,  or  hindering  her,  and  reiterated 
the  allegations  of  O.  B.  Allen  that  the  sales 
were  made  in  good  faith  and  npon  a  valn- 
able consideration.  Pending  this  litigation 
in  regard  to  the  Uens  and  conveyances  on 
the  land,  M.  F.  Lyon  was  on  March  17, 1900, 
awarded  a  personal  Judgment  against  O.  D. 
l<yon  for  the  ram  of  (280,  with  interest  from 
Hay  6,  1893,  until  paid,  and  her  costs.  This 
execution  came  to  the  hands  of  S.  B. 
Donthltt  the  sheriff  of  Graves  county,  and 
-was  by  him  levied  upon  the  40  acres  of  land 
purchased  by  Blizabeth  S.  Lyon  from  Maiy 
Albrighton,  as  the  property  of  her  husband, 
O.  D.  Lyon,  and  be  was  proceeding  to  sell  it 
to  satisfy  the  execution.  On  the  Slst  day 
of  March,  1900,  Elizabeth  S.  Lyon  filed  a  pe- 
tition in  equity  In  the  Graves  circuit  court 
against  the  execution  creditor,  M.  F.  Lyon, 
and  the  sheriff,  S.  R.  Douthitt,  setting  up 
the  facts  as  to  the  levy  of  the  execution  by 
the  officer,  her  ownership  of  the  land,  the 
advertisement  for  sale,  and  prayed  for  an 
injunction  restraining  the  officer  from  sell- 
ing her  land,  that  it  l>e  adjudged  to  lie  her 
property,  and  that  her  tltie  thereto  be  qulet- 
«d.    To  this  M.  F.  Lyon  filed  an  answer,  de- 


nying tliat  th«  land  belonged  to  Elizabeth  S. 
Lyon,  or  that  it  was  purcliased  with  her 
money,  and  alleging  afOrmatively  that  it 
was  purchased  by  the  money  of  her  husband, 
O.  D.  Lyon,  and  that  the  conveyance  thae- 
of  to  the  wife,  Elizabeth  S.  Lyon,  was  a 
fraudulent  arrangement  to  cheat,  hinder,  and 
delay  her  and  the  other  creditors  of  O.  D. 
Lyon.  The  affirmative  allegations  of  this 
answer  were  controverted  of  record  by  agree- 
ment of  the  parties,  and  by  an  order  of  court 
the  two  actions  were  consolidated  under  the 
style  of  "M,  F,  Lyon  v.  O.  D.  Lyon,"  etc. 
After  the  evidence  had  all  been  taken,  the 
action  came  on  for  trial,  and  on  the  26tb 
day  of  November,  1900,  having  been  heard 
and  submitted,  the  chancellor  rendered  a 
Judgment,  in  substance  as  follows:  "It  is 
adjudged  that  the  action  of  M.  F.  Lyon 
against  O.  D.  Lyon  and  others  be,  and  the 
same  is  hereby,  dismissed  absolutely  as 
against  O.  B.  Allen  and  Elizabeth  S.  Lyon, 
and  as  against  the  land  herein,  and  that 
each  of  said  defendants  recover  of  her  their 
costs  herein,  the  expense  for  which  is  award- 
ed. It  is  further  adjudged,  in  the  action  of 
Elizabeth  S.  Lyon  against  M.  F.  Lyon,  etc., 
that  plaintiff,  Elizabeth  Lyon,  paid  for,  and 
is  the  owner  and  in  possession  of,  the  land 
descrll>ed  in  her  petition,  to  wit,  west  half  of 
the  north  half  of  the  northeast  quarter  of 
section  9,  T.  8,  B.  2  B.,  containing  forty 
acres,  more  or  less,  in  Graves  county,  Ken- 
tucky,^ purchased  from  Mary  Albrighton,  and 
that  defendant  M.  F.  Lyon  acquired  no  lien 
thereon  by  virtue  of  the  execution  in  her 
favor  against  O.  D.  Lyon,  which  was  levied 
thereon  by  Sheriff  S.  B.  Douthitt,  and  that 
such  levy  and  such  subsequent  proceedings 
are  illegal  and  in  violation  of  Elizabeth  S. 
Lyon's  rights,  and  constitute  a  cloud  upon 
her  title;  and  the  defendants  M.  F.  Lyon 
and  Sheriff  8.  B.  Douthitt  are  perpetually  en- 
joined from  further  proceeding  under  the 
execution  or  levy  thereof  against  the  land, 
and  the  titie  of  the  plaintiff  Elizabeth  S. 
Lyon  is  quieted  thereto  against  all  parties 
herein,  except  the  unpaid  purchase  money 
of  G.  B.  Allen,  and  that  she  recover  her  costs 
herein  expended  against  M.  F.  Lyon,  for 
which  execution  is  awarded."  From  this 
Judgment,  M.  F.  Lyon  lias  appealed. 

The  vendor's  lien  of  M.  F.  Lyon  retained 
in  the  deed  to  O.  D.  Lyon  was  paid  off  and 
discharged  by  the  execution  of  the  note  and 
the  mortgage.  In  the  arrangement  by  which 
the  Globe  Building  &  Loan  Association  ob- 
tained a  first  mortgage  securing  the  amount 
loaned  by  it  to  O.  V.  Lyon.  Appellant  sub- 
sequentiy  released  this  mortgage  in  ordw  to 
permit  O.  D.  Lyon  to  borrow  the  money 
from  G.  B.  Allen  to  pay  off  the  debt  of  the 
Globe  Building  &  Loan  Association.  The 
evidence  wholly  fails  to  sustain  appellant's 
allegations  that  O.  B.  Allen  knew  of  the  ver- 
bal arrangement  between  her  and  O.  D. 
Lyon,  by  which  her  released  lien  w^s  to  be 
reinstated,  and  it  also  falls  to  sustain  her 
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•IIcgatl<m  as  to  tbe  fraod  of  G.  R.  Allen. 
The  cbancellor'a  Judgment,  therefore,  dla- 
misslng  her  petition,  as  against  him,  behig 
clearly  sustained  by  the  testimony,  most  be 
affirmed. 

The  claim  of  Elizabeth  S.  Lyon  to  hare 
owned  the  money  with  which  the  land  from 
Mary  Albrlghton  was  purchased  has  given 
as  more  dlfflcolty.  It  appears  that  on  the 
29th  day  of  April,  1S06,  she  gave  birth  to 
five  children,  which  extraordinary  freak  cre- 
ated a  great  deal  of  interest,  not  only  in  the 
immediate  community  In  which  she  lived, 
but,  as  an  Item  of  news,  was  haralded  by 
the  press  throughout  the  country.  She  claims 
that  many  persons  came  to  see  her  babies, 
and  made  contributions  of  money  to  her;  that 
she  also  received  many  contributions  of  mon- 
ey by  mall  from  persons  living  at  distant 
points,  who  had  read  of  her  InterestlBg  cas& 
These  contributions,  she  said,  amoanted  to 
about  fSOO,  and  tiiey  were  all  given  to  her; 
that  her  hasband  not  only  did  not  claim  any 
interest  in  them,  but  spedflcaBy  declined  to 
claim  any  interest  therein,  or  to  exert  any 
control  or  ownership  over  them.  These  facts 
were  not  only  testified  to  by  the  app^ee 
bersdf,  btrt  tliey  were  established  by  the 
testimony  ef  her  nnrse,  Mrs.  Benter,  who  ap- 
pears In  the  record  as  a  woman  of  nnlm- 
peaohable  character,  and  vrithont  Interest  in 
the  subject-matter  of  the  litigation.  Tben 
Is  In  the  record,  on  the  other  side,  some  evi- 
dence tending  to  show  declarations  on  tlie 
part  of  O.  D.  Lyon  that  he  was  hard  pressed 
for  money,  and  of  his  attenH>tlng  to  borrow 
small  snms  from  several  pe<¥le;  also  decla- 
rations of  appellee  Elisabeth  8.  Lyon  that 
she  had  only  a  small  sum  of  mon^;  btrt 
these  declarations  may  all  be  harmonised 
vrith  the  tmth  of  her  claim  as  to  the  ctmtti- 
botlons  made  to  her.  The  declaration  made 
at  her  sMer-ln-law'B,  ttiat  she  only  had  |0, 
evidently  related  to  the  money  that  she  tben 
had  In  her  purse,  and  had  no  necessary  con- 
nection wMi  the  fnnd  which  ^e  claimed  to 
have  been  saving  for  the  purpose  of  purchas- 
ing a  home.  Her  statement  that  she  made 
little  or  no  money  on  the  children  referred 
to  the  exhibition  Ae  made  of  them  aft«: 
their  death,  they  having  been  embalmed  for 
this  purpose.  This  evidence  cannot  be  per- 
mitted to  outweigh  the  positive  statements  of 
the  disinterested  witness  Mrs.  Baiter,  and 
the  evidence  of  Fred  Lyon,  the  son  of  O.  D. 
Lyon  and  appellee.  Assuming,  tl>en,  the 
truth  of  this  testimony  rdatlve  to  the  con- 
tributions of  strangers  to  the  appellee,  it  only 
remains  to  be  determined  what  her  righte 
were  with  reference  thereto.  Section  2127 
of  the  Kentucky  Statutes  (the  Weissenger 
act>  provides  as  follows:  "Marriage  shall 
give  to  the  husband,  during  the  life  of  the 
wife,  no  estate  or  interest  In  the  wife's  prop- 
erty, real  or  personal,  owned  at  Hie  time  or 
acquired  after  marriage.  During  the  exist- 
ence of  the  marriage  relations,  the  wife  shall 
hold  and  own  all  her  estate,  to  her  separate 


and  esduslve  um,  and  fNe  from  the  debts, 
liablUtles  or  conttel  of  her  hasband."  Sec- 
tion 2128  provides:  "A  married  woman  may 
take,  acquire  and  hold  property,  real  and 
personal,  by  gift,  devise  or  descent,  or  by 
purchase,  and  she  may,  in  her  own  name,  as 
if  she  were  unmarried,  sell  and  dispose  of 
her  personal  i>roperty."  If  contribntlcms 
were  made  by  visitors  to  Elisabeth  S.  Lyon 
under  the  cireiunstances  detailed,  it  is  dear 
that,  under  the  statute,  it  became  her  sep- 
arate estate,  which  she  could  hold,  or,  at  her 
pleasure,  Invest  In  real  property,  free  from 
the  debta  or  liabilities  of  her  husband. 

The  question  as  to  whether  or  not  the  bar- 
dm  of  proof  In  this  action  was  upon  Saisa- 
beth  S.  Lyon  Is  immaterial.  Assuming  It  to 
be  true  that  such  burden  was  upon  her,  we 
think  that  the  evidence  abundantly  mstain- 
ed  the  Judgment  ef  tbe  chancellor.  Where- 
fore the  case  Is  aflSnaed. 


NHUS<XN  OOTJKTY  ▼.  BARDSTOWK  Jb  L. 
TURNPIKE  Ca 

(Court  of  Appeals  of  Kentucky.    Mardi  20. 
1908.) 

APPBAL-SCHBOUIJ^TBANBCRIFT-TUni  FOR 
FILINQ  BCHBDUUS— DISmSSAU 

L  Rev.  Civ.  Code  Prac.  |  787,  snbd.  4,  pro- 
vides that,  it  a  schsMe  skewing  what  parts  of 
til*  tecoid  is  dcrired  is  sot  oled  wMiiB  90 
days  after  the  granting  of  the  appeal  in  the 
lower  court,  the  appeal  shall  be  diimissed. 
HM,  that  where  a  complete  tranicript  of  the 
record  is  not  filed,  and  tin  schedule  was  not 
filed  within  90  days,  tha  Ofpeal  wiU  be  dis- 
mlssed. 

Awsal  freia  Circuit  Court,  Nelson  Ooonty. 

"Not  to' be  officially  reported." 

Sidt  between  Nelsou  county  and  the  Bards- 
town  &  LouisvlUe  Turnpike  Gwnpany.  From 
the  Judgment,  the  oounty  appeals.  Dis- 
mlasril 

W.  6.  Pryor,  EH  H.  Bruvni,  M.  Tewell, 
and  Nat  W.  Balstead,  for  appeUant  Geo. 
8.  *  Jaa  A.  Fulton  and  Jno.  &  Kelly,  for 
appellee. 

PATNTEB,  J.  The  Jadgmentt  appealed 
from  was  rendersd  June  12,  1908.  The  ap- 
peal was  granted  In  the  lower  court.  On  the 
11th  day  of  December,  1902,  a  schedule  tar  a 
partial  record  was  filed  in  the  clerk's  otBce  of 
the  derk  of  the  dreuit  court,  six  months  aft- 
er the  Judgment  was  rendered.  The  tran- 
script made  pursuant  to  the  schedule  was 
filed  herein  December  16,  1902.  On  this  state 
of  facts,  a  motion  was  made  to  dlsmiaa  the 
appeal 

By  subsection  4,  |  737,  Rev.  Civ.  Code 
Prac  It  to  provided  that  if  a  schedule  show- 
ing whst  parts  of  tbe  record  te  desired  Is  not 
filed  within  90  days  after  the  granting  of  the 
appeal  in  the  lower  court,  the  appeal  shall 
be  dismissed.  If  the  appdiant  had  IHed  a 
complete  transcript  of  flie  record.  Instead  of 
the  partial  one,  then  the  motton,  by  authority 
of  Louisville  &  Nashville  Railroad   Co.    r. 
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Tbe  appeal  is  dismissed. 

ASHER  et  al.  t.  HOWARD. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1903.) 

"Not  to  be  offlclally  reported." 

On  rehearing.    Overruled. 

For  former  opinion,  see  70  S.  W.  277. 

HOBSON,  J.  The  calls  of  the  older  sur- 
rey owned  by  Maria  Mott  Davis  are  as  fol- 
lows: "Beginning  on  Crank's  creek  on  two 
beeches  and  two  sugar  trees,  beginning  cor- 
ner to  said  Smith  fifteen  hundred  acre  sur- 
vey; thence  S.,  70  W.,  664  poles,  to  three 
beeches,  beginning  comer  to  Smith's  six  hun- 
dred acre  survey;  thence  8.,  28  W.,  400  poles, 
to  a  stake  on  the  top  of  the  Cumberland 
^[ountaln;  thence  S.,  60  W.,  8,320  poles  to 
n  stake  near  Cumberland  Oap;  thence  N., 
15  E.,  3,200  poles,  to  a  stake;  thence  N., 
50  E.,  8,820  poles,  to  a  stake;  thence  S., 
5  W.,  3,160  poles,  to  the  beginning." 

The  beginning  comer  is  undisputed,  and 
the  sec<md  and  third  comers  are  also  estab- 
lished without  trouble.  But  when  we  run 
from  the  third  corner  by  the  patent  call  "S., 
60  W.,  8,320  poles,"  it  takes  us  out  across 
the  state  of  Virginia,  and  stops  In  the  state 
of  Tennessee  seven  miles  from  Cumberland 
Oap.  The  patent  calls  for  the  land  In  the 
county  of  Harlan,  Ky.  It  also  calls  for  the 
corner  as  a  stake  near  Cumberland  Gap. 
We  know,  therefore,  that  the  point  In  Ten- 
nessee seven  miles  from  Cumberland  Oap 
cannot  he  the  patent  comer.  But  If  we  lo- 
cate the  comer  at  Cumberland  Gap,  or  near 
it,  on  the  state  line,  and  then  run  out  the 
otber  calls  of  the  patent  from  that  corner.  It 
takes  In  a  large  number  of  older  grants,  In- 
cluding the  coimty  seat  of  the  county  and 
tbe  town  of  Harlan.  Besides,  the  last  line  of 
the  patent  bas  In  this  event  to  be  run  twice 
as  long  as  it  calls  for  to  make  It  close.  On 
tbe  otber  hand.  If  we  start  at  the  beginning 
comer  of  tbe  patent  and  reverse  its  calls, 
stopping  the  fourth  line  when  we  reach  the 
state  line  near  Cumberland  Gap,  and  then 
run  with  the  state  line  to  the  stake  on  top  of 
tbe  Cumberland  Mountain,  the  patent  will 
close;  and,  as  one  line  of  a  patent  Is  entitled 
to  as  much  regard  ordinarily  as  another, 
whetbor  tbe  patent  should  be  ran  out  In  this 
manner  or  In  the  manner  first  Indicated 
would  depend  upon  the  evidence  that  might 
be  adduced  as  to  Its  actual  location.  This 
case  was  not  prepared  by  appellants  with  a 
view  to  locating  the  patent  or  furnishing 
the  court  with  any  intelligent  data  to  pass 
upon  the  question.  Appellee,  B.  F.  Howard, 
testified  as  a  witness  that  the  350  acres  In 
controversy  lies  within  the  boundary  of  the 
older  patent,  and,  while  he  has  never  seen  it 
surveyed,  he  seems  to  be  familiar  with  the 
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a  witness  on  his  behalf  L.  K.  Rice,  who  had 
never  surveyed  the  patent  himself,  but  was 
present  as  a  chalnman  when  It  was  surveyed 
by  Gen.  Duftteld.  He  seems  simply  to  have 
carried  the  chain  on  that  survey,  and  to 
know  little  more  about  it.  He  testified  that, 
if  the  patent  Is  run  out  In  the  manner  first 
indicated,  it  will  Include  all  the  Howard 
survey,  and  If  the  calls  of  the  patent  are 
reversed,  and  the  patent  is  run  out  in  the 
second  way  above  indicated,  It  Is  a  close 
question,  and  he  Is  unable  to  say  whether  It 
win  Include,  or  not,  the  350  acres  in  contro- 
versy. Appellants  took  no  testimony  as  to 
the  actual  location  of  the  patent,  or  as  to  how 
the  lines  will  ran  if  surveyed  in  either  man- 
ner, or  as  to  what  land  the  patent  Includes. 
The  clear  equity  of  the  case  Is  with  appel- 
lee. The  entire  conduct  of  the  parties  from 
the  beginning  to  tbe  end  tends  to  sustain 
his  statement  that  the  land  in  controversy 
lies  within  the  senior  grant,  and,  without 
committing  ourselves  in  any  way  as  to  the 
proper  location  of  this  patent  on  other  and 
better  evidence,  we  simply  decline  to  disturb 
the  chancellor's  judgment  under  the  facts  of 
this  case. 

The    petition   for   rehearing   is   therefore 
overrated. 


ALEXANDER  v.  PARKS. 

(Court  of  Appeals  of  Kentucky.     March  25, 

1903.) 

BOUNDARY— AORBBMBNT    FIXING— VALIDITY- 
DEED— RESERVATION— EJECTMENT 
— JUDGMENT. 

1.  Where,  in  ejectment  to  recover  a  strip  of 
land,  plaintiff  did  not  claim  anydiing  for  the 
use  by  defendant  of  a  certain  party  wall,  and 
the  evidence  did  not  show  that  defendant  had 
used  it,  it  was  error  to  give  plaintiff  judgment 
for  the  value  of  the  use  thereof. 

2.  An  agreement  as  to  the  boundary  line  be- 
tween two  lots  of  land  is  binding  on  tbe  par- 
ties thereto  and  their  vendees. 

3.  Reservation,  by  tbe  grantor  in  a  deed,  of 
"tbe  right  to  attach  a  building  to  the   lower 
wall  of  the   building  herelu  sold,   if  he   shouli' 
choose  to  do  so,  or  to  sell  the  right  to  so  bull' 
to  another,"  is  a  reservation  for  the  individn 
use  of  the  grantor  or  for  tbe  use  of  bis  grr 
tee. 

Appeal  from  Clrcnit  Court,  Nicholas  C 

ty. 
"Not  to  be  offlclally  reported." 
Ejectment  by  R.  M.  Parks  agalns' 

Alexander.    Judgment  for  plalntlflf, 

fendant  appeals.    Reversed. 

Kennedy    &    Williamson,    for 
Owens  &  Burroughs,  for  appellee 

NUNN,  J.    On  the  7th  day  r 
R.  M.  Parks,  the  appellee  be 
sole  owner  of  lot  No.  23,  in  < 
lisle,  Nicholas  county,  Ky. 
same  time  a  member  of  th 
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Dorsey  &  Co.,  a  copartnership  composed  of 
the  appellee,  T.  A.  Dorsey,  M.  A.  Glenn,  and 
A.  J.  Banta.  This  firm  was  the  owner  of  lot 
No.  26  in  said  city,  which  lay  In  the  same 
block  as  lot  No.  23,  and  the  northern  line  of 
lot  No.  26  was  the  southern  line  of  lot  No. 
23.  On  this  date  there  was  then,  as  now, 
standing  upon  lot  No.  23  a  brick  building, 
known  as  the  "Handley  Building."  On  the 
7th  day  of  June,  1882,  R.  M.  Parks  and  wife, 
by  deed,  conveyed  lot  No.  23,  or  that  part 
covered  by  a  brick  'building  known  as  the 
"Handley  Building,"  to  Templeman  &  Math- 
ers. Templeman  &  Mathers  afterwards  con- 
veyed the  same  property,  and  It  finally  came 
to  the  hands  of  I.  N.  Handley,  the  present 
owner.  In  his  deed  to  Templeman  &  Math- 
ers, Parks  Inserted  this  clause,  viz.:  "The 
said  Parks  reserves  the  right  to  attach  a 
building  to  the  lower  wall  of  the  building 
herein  sold.  If  he  should  choose  to  do  so,  or 
to  sell  the  right  to  so  build  to  another." 
Thereafter  Parks,  Dorsey  &  Co.  conveyed 
that  portion  of  lot  No.  26  which  abuts  upon 
the  southern  boundary  of  lot  No.  23  to  the 
Deposit  Bank  of  Carlisle,  Ky.,  and  the  bank. 
In  July,  1896,  conveyed  the  same  portion  of 
lot  No.  26  to  the  appellant,  J.  M.  Alexander, 
who  erected  a  building  on  It,  and  extended 
his  building  northward  to  the  south  wall  of 
the  Handley  Building,  on  lot  No.  23,  claim- 
ing that  by  reason  of  the  reservation  of  the 
right  to  attach  a  building  to  the  wall  of  the 
Handley  Building,  contained  In  the  deed  from 
Parks  to  Templeman  &  Mathers,  he,  as  the 
remote  grantee  of  R.  M.  Parks,  had  the  right 
to  attach  the  northern  extremity  of  his  build- 
ing to  the  southern  wall  of  the  Handley 
Building.  Before  appellant  erected  his  build- 
ing, appellee  Parks  notified  him  that  he, 
Parks,  owned  a  three-foot  strip  of  ground 
lying  between  the  southern  wall  of  the  Hand- 
ley  Building  and  the  northern  margin  of  ap- 
pellant's lot  No.  26.  Notwithstanding  this 
notice,  appellant  erected  his  building,  and  ex- 
tended it  across  this  strip,  but  not  into  the 
southern  wall  of  the  Handley  Building.  On 
the  19th  day  of  January,  1901,  appellee  filed 
his  suit  In  ejectment  against  appellant,  In 
which  he  claimed  to  be  the  owner  of  a  strip 
of  2V^  feet  wide,  afterwards  amended  to  3 
feet,  and  about  81  feet  long,  lying  between 
the  northern  line  of  lot  No.  26  and  the  south 
wall  of  the  Handley  Building  on  lot  No.  23, 
and  asked  Judgment  for  the  recovery  of  the 
land,  and  $300  damages  for  the  detention  of 
it,  and  all  proper  relief.  Appellant  answer- 
ed, denying  that  appellee  was  the  owner  of 
the  land  In  controversy,  and  claiming  It  him- 
self; and  by  an  amended  answer  set  out  the 
facts  above  stated  with  reference  to  the  reser- 
vation contained  in  the  deed  from  appellee 
to  Templeman  &  Mathers,  and  claimed  that 
as  the  remote  grantee  of  appellee,  he  was  en- 
titled to  attach  his  wall  to  the  south  wall  of 
the  Handley  Building.  The  affirmative  alle- 
gations of  the  answer  were  controverted. 
On  the  Isanes  thus  formed,  proof  was  taken, 


and  upon  submission  of  the  case  for  Judg- 
ment, the  case  having  been  transferred  t> 
the  equity  side  of  the  docket  by  agreemenL 
the  court  rendered  the  following  Judgment: 
"This  cause  coming  on  to  be  beard,  and  tb& 
court  advised.  It  Is  adjudged  that  plaintiff  is 
entitled  to  recover  the  strip  of  land  or  alley- 
way in  contest  in  this  action;  bat.  tbe  de- 
fendant having  erected  a  house  thereon.  It  is 
further  adjudged  that  he  pay  to  plaintiff  the 
sum  of  $450,  with  legal  interest  from  this 
date,  February  1,  1902,  until  paid,  as  tbe 
value  of  the  property  taken,  that  la,  $300  for 
the  alleyway,  and  $150,  the  value  of  one-half 
of  the  wall  of  tbe  Handley  Building;  and 
that  plaintiff  recover  of  defendant  bis  costs 
herein  expended;  and  he  may  have  exeeation 
upon  this  Judgment.  •  •  *  The  defend- 
ant, R.  M.  Parks,  is  orda-ed  to  convey  the 
property  in  controversy  upon  the  payment  to 
him  of  the  amount  of  the  Judgment  berein. 
and  the  parties  are  hence  dismissed."  From 
this  Judgment  appellant  has  appealed. 

This  court  is  of  opinion  that  the  loww 
court  erred  in  giving  Judgment  against  tbe 
appellant  for  $150,  the  value  of  one-half  of 
the  wall  of  the  Handley  Building.  TJnda- 
the  evidence  he  had  not  used  It  nor  purchas- 
ed It  from  appellee,  and  the  appellee's  plead- 
ing showed  that  he  did  not  claim  anything 
therefor,  and  the  court  had  no  power  to  en- 
force a  sale  thereof. 

Appellant  contends  that  the  true  line  be 
tween  lots  23  and  26  Is  the  south  line  of  the 
Handley  Building;  also  that  the  agreed  line, 
made  some  2^  or  3  feet  south  of  the  Handler- 
Building,  in  1879,  by  the  owners  of  the  two 
lots,  was  not  binding,  and  was  invalid. 

As  to  the  last  proposition  of  appellant,  we 
differ  with  him.  The  testimony  staovrs  that 
In  1879  appellee  was  the  owner  of  the  south- 
ern part  of  lot  No.  23,  on  which  was  located 
the  Handley  Building.  That  appellee.  Dor- 
sey, Glenn,  and  Banta  were  the  Joint  owni^rs 
of  the  northern  part  of  lot  No.  26,  adjoinins 
lot  No.  23.  These  parties  desired  to  and  did 
erect  a  carpenter's  shop  on  the  northeast  cor- 
ner of  lot  No.  26,  but,  before  erecting  It,  they 
met,  took  measurements,  and  agreed  upon 
the  line  between  the  two  lota,  which  line  was 
about  2%  or  3  feet  south  of  the  Handler 
Building,  and  ever  after  that  they  recognized 
that  as  the  true  line  between  the  two  lots. 
This  agreed  line  was  and  Is  binding  upon  tbe 
parties  thereto,  and  their  vendees,  immediate 
and  remote. 

The  case  of  Grigsby,  tsc.  v.  Combs.  &c 
(Ky.)  21  S.  W.  37,  was  a  case  where  the 
parties  owned  adjoining  surveys  of  land, 
and,  not  knowing  the  true  line  between  them, 
they  verbally  agreed  that  the  true  division 
line  should  be  the  top  or  ridge  of  the  moun- 
tain between  Lot  and  Second  creeks.  It  wis 
insisted  by  the  appellants  In  that  case  tba: 
this  agreement  between  the  owners  of  tiie 
land  was  merely  in  the  nature  of  an  ex- 
change of  land.  It  being  conceded  that  the 
calls  of  each  patent  ran  over  and  beyond  tbe 
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ridge  onto  bis  neighbor's  side,  and  that  this 
ezdiange  could  not  be  maintained  because  of 
the  statute  of  frauds.  The  court  In  that  case 
said:  "We  are  of  opinion,  however,  that, 
both  In  principle  and  by  authority,  an  agree- 
ment of  this  nature  can  be  upheld.  It  is  no 
more  a  swap  of  lands  than  results  by  reason 
of  agreed  comers  between  neighbors,  or 
agreed  division  fences,  and  these  amicable 
arrangements  have  been  sanctioned  by  re- 
peated adjudications."  To  the  same  effect 
see  Trustees  v.  Lauder,  8  Bush,  679;  Thack- 
er  V.  Crawford,  5  Ky.  Law  Rep.  770;  Duff 
V.  Cornett  (Ky.)  62  S.  W.  895;  Taylor  v.  Ar- 
nold (Ky.)  17  S.  W.  361;  Toung  v.  Woolett 
(Ky.)  29  S.  W.  879.  We  do  not  mean  that 
such  an  agreement  Is  irrevocable.  Any  par- 
ty to  the  agreement  may  renounce  it,  within 
the  proper  time,  or  avoid  it  by  the  institution 
of  proper  proceedings,  by  allegation  and 
proof  of  fraud  or  mistake,  and  establish  the 
true  line. 

We  are  of  the  opinion  that  the  reservation 
in  the  deed  from  appellee  to  Templeman  & 
Mathers  was  a  reservation  for  his  individual 
use,  or  for  the  use  of  his  vendee,  and  there 
l8  nothing  In  the  record  showing  that  he  has 
ever  parted  with  the  rights  secured  by  tliis 
reservation. 

If  the  proof  is  correct  with  reference  to 
tbe  agreed  line  referred  to,  then  the  appellee 
l8  entitled  to  recover  this  strip  of  land,  to- 
gether with  the  damages  for  its  detention. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  and  the  cause  remanded  with  di- 
rections to  grant  appellant  a  new  trial,  and 
for  farther  proceedings  consistent  herewith. 


TOWN  OP  C!BNTRAL  COVINCfTON  ▼. 

BBLLONBT. 

(Court  of  Appeals  of  Kentocky.     March  20, 

1908.) 

AFFBAIr-BVIDBNCS-CONrUCT— DISPOSI- 
TION. 
1.  Where  the  evideoce  is  conflicting,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Overruled. 
For  former  opinion,  see  70  8.  W.  622. 

HOBSON,  J.  On  the  original  hearing  this 
case  was  exliaustively  considered  by  the 
-whole  court,  and  on  the  petition  for  rehear- 
ing the  record  has  been  re-examined  and  the 
case  again  considered  by  the  whole  court 
The  evidence  for  appellee  tended  to  show 
that  the  sidewalk  was  not  in  a  reasonably 
safe  condition,  and  that  by  reason  of  this 
appellee  received  the  injury  complained  of, 
-wiiile  walking  along  in  the  dark,  in  igno- 
rance of  the  danger.  While  the  proof  is  con- 
flicting, on  the  whole  case  we  cannot  disturb 
the  verdict  of  the  Jury;  for  they  saw  and 
beard  tbe  witnesses,  and  the  credibility  of 
the  testimony  Is  for  them.  The  proof  for  ap- 
pellee, If  tm^  took  the  case  out  of  the  rule 


laid  down  In  tbe  authorities  relied  on  for 
appellant  We  are  unable  to  see  that  there 
was  any  error  In  the  instructions,  and,  while 
the  verdict  is  large,  we  cannot  disturb  it  on 
this  groimd,  under  the  evidence. 
Petition  overruled. 


"BELTj  v.  smith  et  aL 

(Court  of  Appeals  of  Kentucky.    March  24, 
1903.) 

APPEAL-OVERRULING  OF  MOTION— REVIEW. 
1.  On  appeal  the  action  of  the  court  in  over- 
ruling a  motion  caonot  be  reviewed,  where  the 
movant  Is  not  an  appellant,  but  an  appellee. 

"Not  to  be  offlclally  reported." 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  71  S.  W.  433. 

PEB  CURIAM.  The  action  of  the  court 
on  the  motion  of  Porter  &  Jackson  Is  not  a 
final  order.  Tbe  question  as  to  how  tbe  pro- 
ceeds of  tbe  sale  shall  be  distributed  is  still 
before  the  lower  court,  since  this  court  did 
not  consider  the  action  of  the  court  in  over- 
ruling the  motion.  Besides,  it  could  not 
liave  considered  the  question,  because  Por- 
ter &  Jackson  were  not  appellants,  but  were 
made  appellees. 

McINERNBT  et  al.  ▼.  TARVIN,  Judge. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1903.) 

JUDOES— DECISION    OF    CACSEa-HANDAMUS. 

1.  Where  the  return  on  an  application  for 
mandamus  against  a  circuit  judge  to  compel 
the  decision  of  a  case  showed  that  the  case 
had  been  on  sabmlssion  on  a  fall  record  but 
two  judicial  days  before  the  application  was 
made,  the  writ  will  be  denied. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Application  by  M.  I.  Mclneruey  and  oth- 
ers against  James  P.  Tarvln,  Judge,  to  com- 
pel respondent  to  render  a  final  decision  In 
an  action  pending  before  blm.    Writ  denied. 

Plaintilfs  alleged  that  on  September  15, 
1902,  an  action  was  brought  by  J.  B.  Huele- 
feld  against  M.  D.  Mclnemey,  as  sheriff  of 
Kenton  county,  to  restrain  defendant  from 
collecting  taxes  for  the  year  1902,  on  the 
ground  that  such  taxes  were  void;  that  a 
temporary  Injunction  was  denied  after  hear- 
ing, and  that  on  motion  to  rehear  on  Jan- 
nary  21,  1903,  the  court  set  aside  the  order 
overruling  a  motion  for  a  temporary  injunc- 
tion, and  held  that  the  tax  levy  was  illegal 
and  void,  and  that  the  fiscal  court  of  such 
county  was  on  illegal  body  and  without  pow- 
er; that,  immediately  after  this  decision, 
final  judgment  was  applied  for,  but  that  on 
February  10th  plaintiff  In  the  action  was 
granted  leave  to  file  amended  petitions;  and 
that  respondent  refused  to  dispose  the  case. 
The  return  alleged  that  the  case  was  sub- 
mitted for  Judgment  on  February  18,  1903, 
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and  that  on  March  5tb  an  agreed  statement 
of  facta  was  filed,  to  be  considered  as  though 
filed  before  submission,  and  therefore  on  the 
day  of  the  filing  of  the  application  for  man- 
damus respondent  had  had  the  case  on  sub- 
mission on  the  full  record  but  two  Judicial 
days. 

F.  M.  Tracy,  for  appellant  J.  P.  Tarvln, 
for  appellee. 

HOBSON,  3.  In  Tlew  of  the  important 
public  Interests  affected  by  this  case.  Its  de- 
termination should  not  be  delayed  further 
tlian  is  unavoidable.  But  considering  the 
short  time  elapsing  since  the  record  was  com- 
pleted, and  being  satisfied  the  learned  cii^ 
cult  Judge  will  duly  dispose  of  the  case,  the 
court  is  of  opinion  that  the  motion  for  the 
writ  should  be  denied. 

Motion  overruled. 


DARNALL  t.  JONES'  EX'RS  «t  aL 

(Court  of  Appeals  of  Kentucky.    March  20, 

1903.) 

IMPROVEMENTS  ON  REAL  ESTATE— MISTAKE 
AS  TO  TITLK-RBCOVERT  BT  LANDOWNER— 
BQUITT— HARMLESS  ERROR. 

1.  Where  one  in  good  faith,  and  under  belief 
of  title,  malces  improTements  on  the  land  of 
auother,  the  owner  is  not  entitled  to  them, 
whether  he  seeks  a  remedy  at  law  or  in  eq- 
uity. 

2.  Where  one  In  good  faith,  and  under  belief 
of  title,  makes  improTements  on  the  land  of 
another,  and,  on  discovery  of  mistake,  removes 
the  improvements,  and  the  owner  sues  for  dam- 
ages, claiming  the  value  of  the  improvements, 
and  defendant,  as  he  does  not  trace  title  to  the 
commouwealth,  cannot  recover  under  the  oc- 
cupying claimant's  act,  his  only  relief  is  in 
equity. 

3.  Where  a  cause  was  such  that  it  should 
have  been  transferred  to  the  equity  side  of  the 
docket,  but  the  jury,  by  their  verdict,  toxmd 
the  same  as  the  chancellor  would  have  found, 
failure  to  so  transfer  the  cause  was  not  preju- 
dicial error. 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 

"Not  to  be  ofUclally  reported." 

Suit  by  Sallie  Darnall  against  Thomas 
Jones'  executors  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Plobbs  &  Farmer,  for  appellant  Forman 
&  Forman,  for  appellees. 

BARKER,  J.  The  executors  of  Thomas 
Jones,  deceased,  and  W.  T.  Sellers,  the  sur- 
viving partner  of  the  firm  of  Jones  &  Sellers, 
recovered  a  Judgment  in  the  Payette  circuit 
court  against  J.  R.  Darnall,  the  husband  of 
appellant,  for  the  sum  of  $1U2.S1,  with  In- 
terest from  May  18,  1893,  until  paid,  and 
their  costs  of  action.  Upon  this  Judgment 
they  caused  an  execution  to  be  issued,  which 
coming  into  the  hands  of  the  sheritr  of  Fay- 
ette county,  was  by  him  levied  upon  two 
vacant  lots  of  land  in  Forrest  Hill  addition 

%  1.  See  Improvemeota.  vol.  XI,  Cent  Dig.  |  T. 


to  the  city  of  Lexington,  Ky.,  as  tbe  prop- 
erty of  J.  R.  DamalL  Both  of  these  lots 
were  sold  by  the  sheriff  under  the  execu- 
tion, and  the  property  purchased  by  the  ex- 
ecutors of  Thomas  Jones.  Afterwards  the 
sheriff  executed  and  delivered  to  the  par- 
chasers  a  conveyance  of  the  two  lots  sold 
by  him,  and  on  the  8th  day  of  August,  1900, 
they  conveyed  the  eastern  lot  to  appellee 
Charles  W.  Clark  by  a  deed  of  general  war- 
ranty; Clark,  having  caused  his  deed  to  be 
recorded,  took  possession  of  the  lot  and 
erected  thereon  a  small  frame  cottage,  which 
be  occupied  as  a  home  for  himself  and  fam- 
ily. The  lot  thus  sold  by  the  executors  to 
Charles  W.  Clark  did  not  belong  to  J.  R. 
Darnall,  the  defendant  in  the  execution,  but 
was  the  property  of  his  wife,  tbe  appellant, 
Sallie  Darnall,  who,  ascertaining  that  appel- 
lee Clark  had  taken  {Mssesslon  of,  and  built  a 
house  upon,  her  lot,  instituted  this  action  in 
the  Fayette  circuit  court  against  bim  for  its 
recover.v.  Upon  the  institution  of  the  ac- 
tion, appellee  Clark  seems,  for  the  first  time, 
to  have  learned  the  true  condition  as  to  his 
titie,  and  reported  the  facts  to  his  vendors, 
the  executors,  who  at  once  conveyed  to  him 
another  lot  in  lieu  of  the  one  first  sold  to 
Urn;  and  be  thereupon  removed  his  house 
from  the  lot  belonging  to  appellant  to  the 
second  lot  conveyed  to  him.  Appellant  then 
amended  her  petition,  alleging  the  facts  of 
the  removal  of  the  house  by  Clark,  and  pray- 
ing for  a  Judgment  for  recovery,  in  addition 
to  her  lot,  of  the  sum  of  $300  damages  for 
tbe  wrongful  removal  of  the  house  from  her 
property.  Appellees  tlie  executors  of  Thom- 
as Jones  defended  the  action  thus  instituted, 
both  for  themselves  and  for  their  codefeud- 
ant  and  vendee,  Clark.  Their  answer  ad- 
mits the  title  of  appellant  to  the  lot  in  ques- 
tion, alleging  that  the  sale  by  tbe  slieriff  of 
it  as  the  property  of  J.  R.  Darnall  was  made 
under  the  ntlstaken  belief  that  the  property 
belonged  to  him;  that  they  bought  tbe  same 
at  the  sheriff's  sale,  believing  in  good  faith 
that  they  were  acquiring  a  valid  title  there- 
to; and  that  upon  receipt  of  the  sherifTs 
deed,  they.  In  good  faltlt,  conveyed  the  lot  to 
their  codefendant,  Clark,  who,  also  in  good 
faitii,  believed  that  he  was  obtaining  a  valiii 
title  to  it  and,  so  believing,  erected  thereon 
a  small  frame  cottage.  They  allege  that  the 
lot  in  question  was  a  part  of  an  uninclosed 
and  vacant  commons  in  the  suburbs  of  Lex- 
ington, and  that  the  rmtal  value  thereof 
amounted  to  practically  nothing;  that  after 
the  institution  of  appellant's  action  they  dis- 
covered that  the  title  to  the  lot  was  in  ap- 
pellant and  at  once  secured  the  vacation 
thereof  by  their  codefendant,  Clark,  by  giv- 
ing him  another  lot,  to  which  was  renjoved 
the  frame  cottage  which  CAark  had  erected  ' 
on  appellant's  lot  They  alleged  that  the  re- 
moval was  made  without  injury  or  damage 
to  appellant's  lot  tend  denied  that  stie  was 
damaged  in  any  sum  whatever  by  tbe  re- 
moval thereof  from  her  jfcvpettf.    Tbey  ad- 
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mit  the  appellant's  title  to  the  lot  In  ques- 
tion to  be  paramount  to  theirs,  and  allege 
that  they  had  tendered  her  a  quitclaim  deed 
from  their  vendees.  Charles  W.  Clark  and 
his  wife,  to  the  property  sold  by  them  to 
him,  and  also  a  quitclaim  deed,  from  them- 
selves to  the  remainder  of  the  lot  purchased 
by  them  at  the  sherifTs  sale;  and  they  paid 
Into  court  the  sum  of  $3.50,  subject  to  appel- 
lant's order,  for  the  purpose  of  paying  for  the 
recording  of  the  deeds.  Appellant  filed  a 
reply  to  this  answer,  denying  Its  afflrmative 
allegations,  and  thus  malting  up  the  issues. 
There  were  two  trials  had  In  the  case.  On 
the  first  trial  the  Jury  returned  a  verdict  In 
favor  of  appellant  for  the  recovery  of  her 
lot  and  the  sum  of  $200,  as  damage  for  the 
removal  of  the  bouse  by  Clark.  The  court, 
upon  motion  of  the  appellees,  set  aside  this 
Judgment  and  granted  them  a  new  trlaL 
Upon  the  second  trial  the  Jury  found  a  ver- 
dict for  the  appellant  for  the  recovery  of  her 
lot,  and  the  sum  of  $1  for  thp  rental  thereof 
dui'lng  the  time  It  was  held  adversely  to  her. 
Her  motion  for  a  new  trial  having  been  over- 
ruled, she  has  appealed  to  this  court 

There  was  practically  no  contrariety  in  the 
evidence  heard  upon  the  trial  of  the  case  In 
the  circuit  court  The  title  of  the  lot  In  ap- 
pellant was  admltteu.  The  value  of  the 
house  removed  by  Clark  was  agreed  by  the 
part'eF  to  be  $2ai.50,  and  the  evidence  es- 
tablished the  fact  that  there  was  no  injury 
to  the  lot  by  Clark's  having  built  the  cot- 
tage thereon,  or  in  removing  it,  except  In 
the  loss  of  the  value  of  the  house  so  removed, 
and  that  the  rental  value  of  the  lot  for  the 
short  time  that  it  was  occupied  by  appellee 
Clark  was  merely  nominal.  There  was  then 
before  the  court  only  one  question— whether, 
as  a  matter  of  law,  appellant  was  entitled  to 
recover  the  lot,  with  the  improvements  made 
by  Clark,  who  mistakenly,  but  in  good  faith, 
believed  that  he  was  the  owner.  We  do  not 
think  that  there  is  any  question  of  the  good 
fnlth  of  any  of  the  appellees  In  their  taking 
jiosscssion  and  occupying  appellant's  prop-, 
crty.  They  could  have  had  no  motive  in  tak- 
ing posfsession  of  It,  except  the  belief  that  It 
belonged  to  J.  K.  Damall,  appellant's  hus- 
band, and  that  they  obtained  a  valid  title  by 
the  proceedin£;s  had  In  reference  thereto;  and 
their  evidence  establishes  their  good  faith 
beyond  question.  This  being  the  case,  what 
vrere  the  rights  of  the  respective  parties  with 
reference  to  the  improvements  thus  made 
upon  appellant's  lot? 

Appellees  cannot  recover  for  the  Improve- 
ments In  question  under  the  occupying  claim- 
ant's statute,  as  they  cannot  trace  their  title 
back  to  the  commonwealth  of  Kentucky. 
Fairbaim  v.  Means,  4  Mete.  323;  Wintersmith 
V.  Price  (Ky.)  66  S.  W.  2;  and  Shlveley  v. 
Gllpln  (Ky.)  66  S.  W.  763.  This  being  the 
rule  with  reference  to  the  occupying  claim- 
ant's statute,  must  appellee  Chirk  lose  en- 
tirely the  value  of  the  Improvements  erected 
opoD  the  lot.  In  good  faith,  under  the  mistak- 


en belief  that  he  had  a  good  title  to  it? 
Undoubtedly  he  has  no  remedy  at  common 
law,  and,  if  he  is  to  Iiave  relief  he  must  seek 
It  in  the  principles  of  equity.  The  rule  on 
this  subject  is  stated  as  follows  in  the  Ameri- 
can &  English  Encyl.  of  Law,  vol.  10,  tit 
"Ejectment":  "By  the  ancient  common  law, 
the  owner  of  land  recovered  it  In  ejectment 
without  any  liability  to  pay  for  Improve- 
ments which  liad  been  made  by  the  occupant 
without  title.  Every  occupant  made  im- 
provements at  his  peril,  although  he  acted 
under  a  bona  fide  belief  of  ownership,  and 
the  law  would  not  compel  the  true  owner 
to  pay  for  improvements  which  he  had  never 
authorized.  The  rule  of  the  civil  law,  how- 
ever, was  more  equitable.  By  it  the  bona 
fide  occupant  was  entitled  to  be  reimbursed 
the  exi>ense8  of  beneficial  Improvements  so 
far  as  they  augmented  the  property  in  value, 
on  the  ground  that  no  one  ought  to  be  en- 
riched at  the  expense  of  another;  and  the 
English  court  of  chancery,  adopting  this  rule 
as  it  own,  applied  it  whenever  the  real  own- 
er was  for  any  reason  compelled  to  come  into 
a  court  of  equity.  This  equity  of  the  bona 
fide  possessor  who  made  lasting  and  perma- 
nent improvements  upon  the  land  which 
turned  out  to  be  another's  was  so  strong  and 
persuasive  as  eventually  to  force  Its  recogni- 
tion ui)on  courts  of  law  without  the  aid  of 
statutes,  and  It  came  to  be  held  that  the  oc- 
cupant might  set  off  or  recoup  the  value  of 
his  permanent  improvements  against  the 
rents  and  profits  demanded  by  the  owner, 
but  in  some  of  the  states  statutes  allowing 
the  value  of  improvements  as  a  set-off  have 
been  passed.  This  rule  still  left  the  occu- 
pant without  redress  if  the  value  of  his  im- 
provements exceeded  the  mesne  profits  due 
tlie  owner,  and,  to  supply  this  deficiency, 
statutes  have  been  passed  in  some  of  our 
states  making  such  excess  a  charge  on  the 
land."  In  the  case  of  Parker  v.  Stephens, 
3  A.  K.  Marsh.  202,  it  is  said,  speaking  of  an 
occupant  without  title  who  had  been  ejected: 
"He  appears  to  have  entered  under  a  claim 
in  the  name  of  Thomas  Reed,  by  virtue  of  a 
bond  from  Alexander  Reed,  but  is  unable  .to 
show  a  connected  title,  in  law  or  equity, 
with  Thomas  Reed's  claim,  although,  eup- 
poiilng,  by  his  bond,  the  land  to  be  his,  he 
made  improvements.  He  Is  therefore  not  en- 
titled under  the  act  of  the  Assembly  concern- 
ing occupying  claimants  of  land,  but  is,  we 
conceive,  entitled,  on  equitable  principle!*, 
to  relief  on  this  ground,  to  pay  for  all  im- 
provements made  by  himself.  •  ♦  *"  In 
the  case  of  Barlow  v.  Bell,  1  A.  K.  Marsh. 
ai6, 10  Am.  Dec.  731,  the  court  said:  "As  the 
labor  bestowed  in  improving  the  land  is 
sunk  In  the  land,  and  was  not  done  at  ap- 
pellee's request  It  is  plain  that  she  cannot, 
upon  any  common-law  proceedings,  be  sub- 
jected to  the  appellant's  claim  for  compen- 
sation. Nor  have  we  been  able  to  find  any 
adjudged  case  where  the  English  courts  of 
equity  have,  under  such  circumstances,  de- 
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elded  upon  the  right  to  compensation;  trat 
regarding  courts  of  equity,  In  supplying  the 
defects  of  the  common  law,  as  being  gov- 
erned by  the  principles  of  natural  Justice,  in 
the  absence  of  all  precedent,  we  should  have 
no  hesitancy  In  relieving  the  purchaser  for 
improTements  made  upon  the  land  while  he 
bona  fide  considered  it  as  his  own.  The  pos- 
sessor, by  bestowing  his  money  and  labor 
in  meliorating  the  land,  advances  Its  value; 
and  consequently  the  rightful  owner,  un- 
less liable  to  the  claim  of  compensation,  Is 
so  much  gainer  by  the  loss  of  the  possessor. 
But  to  bring  himself  within  the  influence  of 
this  principle,  it  Is  not  enough  that  the  pos- 
sessor shows  himself  to  have  meliorated  the 
land,  but  his  money  and  labor  must  be  be- 
stowed upon  an  honest  conviction  of  his  being 
the  rightful  owner  of  the  land.  For,  If  he 
takes  possession  without  title,  and  knowing 
the  land  belongs  to  another,  be  Is  himself 
guilty  of  a  wrong,  and,  although  he  may 
have  expended  his  money  and  bestowed  his 
labor,  his  claim  for  compensation  ought  not 
to  be  sanctioned  by  a  court  of  equity."  In 
the  case  of  Chiles  v.  Patterson,  1  A.  K. 
Marsh.  444,  the  court  fully  recognized  the 
principle  that  a  bona  flde  occupant  under  a 
claim  of  title,  who  makes  lasting  and  benefi- 
cial Improvements,  will,  upon  ejectment,  be 
entitled  to  pay  for  his  Improvements;  but 
In  this  case  the  occupying  claimant  knew 
that  he  had  no  claim  to  the  property  In  ques- 
tion, and  was  not,  therefore,  entitled,  either 
under  the  principles  of  equity  or  the  occupy- 
ing claimant's  law,  to  be  reimbursed  for 
his  improvements.  In  the  case  of  Thomas  v. 
Thomas'  Executor,  16  B.  Mon.  420,  It  Is  said: 
"In  Bell's  Heirs  v.  Barnet,  2  I.  J.  Marsh. 
516,  tlie  principle  is  laid  down,  broadly,  that 
a  person  acquiring  title  to  land,  and  enter- 
ing it  bona  flde,  supposing  it  to  be  his  own, 
must  be  paid  for  his  improvements.  And  the 
same  general  doctrine  Is  recognized  through- 
out the  iHxtks."  The  court  then  goes  on  to 
show  that  the  occupants  in  the  case  occupied 
a  position  that  entitled  them  to  the  favor- 
able consideration  of  a  court  of  equity: 
"They  were  certainly  bona  flde  purchasers, 
and  the  fact  that  the  defective  certificate  of 
acknowledgment  to  the  deed  of  1824  was  of 
record  should  not,  by  construction,  and  for 
the  purpose  of  cutting  oft  their  equity,  be  re- 
garded as  afTectlng  them  with  notice  of  her 
right  to  the  land.  An  Immediate  vendee 
might  be  thus  affected,  but  not  so  with  a  re- 
mote vendee  for  a  full  consideration,  for  what 
they  Innocently,  though  erroneously,  regard- 
ed as  an  absolute  estate  In  the  land.  The 
appellee  occupying,  then,  the  attitude  of  a 
person  acquiring  land  and  entering  upon  It 
In  good  faith,  we  can  perceive  no  valid  rea- 
son why  he  should  not  be  paid  for  his  Im- 
provements, at  least  to  the  extent  that  he  In- 
creased the  vendible  value  of  the  land  at  the 
time  recovered."  In  Bell's  Heirs  v.  Barnet, 
2  J.  3.  Marsh.  521,  the  rule  is  thus  stated: 
"Bnt  a>  one  man  should  not  be  benefited  by 


another's  labor  and  money,  without  making 
an  adequate  return,  and  as  Bell's  heirs  shonld 
do  what  Is  just  before  they  exact  equity 
from  Barnet,  they  should  be  held  account- 
able for  the  amelioration.  If  their  land, 
when  they  receive  It,  shall  be  enhanced  In 
value,  or  In  Its  vendible  price,  by  the  Im- 
provements put  ni)on  it  since  1816,  to  the  ex- 
tent of  such  augmented  valne  they  shonld 
be  charged."  The  rule  thus  laid  down  Is 
fully  sustained  by  the  cases  of  Proctor  v. 
Smith,  8  Bush,  82;  Burton  v.  Little,  9  Bosh. 
308;  Hawkins  v.  Brown,  80  Ky.  186;  Fom- 
eroy's  Equity  (2d  Ed.)  f  1241.  In  the  case 
of  Floyd  V.  Mackey  (Ky.)  66  S.  W.  618,  the 
court  said:  "But  In  view  of  the  fact  that 
appellee  has  acted  In  good  faith  through  this 
transaction,  and  has  expended  considerable 
sums  of  money  In  Improvements  upon  the 
land,  which  will  probably  add  to  Its  vendible 
value,  we  are  of  opinion  that  he  is  equitably 
entitled  to  have  refunded  to  him  such  an 
amount  as  these  Improvements  have  perma- 
nently Increased  the  salable  value  of  the 
property.  [Citing  Pomeroy's  Equity  Jnris- 
prudence  (2d  Ed.)  {  1241.]  And  as  soggest- 
ed  by  counsel  for  appellant,  the  chancellor, 
upon  the  return  of  the  case,  should  require 
appellee  either  to  surrender  the  land  upon 
the  conditions  mentioned,  or  pay  the  pur- 
chase money,  with  interest  from  the  day  of 
sale;  the  rents  being  equivalent  to  the  in- 
terest" 

Undoubtedly  there  is  authority  for  the  prin- 
ciple that  one  making  improvements  upon 
the  land  of  another,  under  the  mistaken  be- 
lief that  he  Is  the  owner,  is  only  entitled  to 
recoup  the  value  of  his  Improvements  against 
the  claim  for  rent;  but  this  has  never  been 
the  rule  In  this  state,  and  there  Is  no  founda- 
tion In  reason  for  such  limitation.  The  prin- 
ciple upon  which  the  rule  Is  baaed  Is  the 
equitable  one  that  a  bona  flde  occupying 
claimant  should  not  suffer  for  the  conse- 
quence of  his  Innocent  mistake  as  to  the  title, 
to  any  greater  extent  that  will  fully  repay 
the  owner  for  any  damage  done  by  the  mis- 
take. 

There  Is  also  authority  for  the  contention 
that  this  equitable  principal  for  the  relief  of 
the  occupant  can  only  be  administered  when 
the  owner  comes  into  equity  to  recover  his 
property.  But  we  can  perceive  no  reason  fbr 
holding  that  the  right  to  relief  under  such 
circumstances  should  be  limited  by  the  fact 
that  the  owner  happens  to  seek  his  remedy 
In  equity.  Under  the  Civil  Code  of  Prac- 
tice, equitable  defenses  may  be  pleaded  In 
common-law  actions,  and  when  necessary  for 
their  proper  adjudication  the  case  may  be 
transferred  to  the  equity  side  of  the  docket 
This  should  halve  been  done  in  this  case; 
but,  as  there  was  no  practicable  contrariety 
In  the  evidence,  the  jury  found  by  their  ver- 
dict what  the  chancellor  would  necessarily 
have  to  adjudge,  under  the  principles  herein 
announced,  if  the  case  was  reversed  and 
transferred  to  equity.    No  injury,  therefore. 
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MATES  T.  KARN  et  aL 

(Court  of  Appeals  of  Kentacky.     March  28, 

1903.) 

WILLS— CONSTRUCTION— ESTATE  OP  DBVI8BB— 
PRESUMPTION— DEVISB  OP  PROFITS. 

1.  It  is  presumed  that  a  testator's  intention 
was  that  nig  property  should  pass  according 
to  the  will,  and  not  according  to  the  statute  of 
distributions. 

2.  A  devise  of  the  rents  and  profits  of  land 
passes  title  to  the  land  itself. 

3.  A  testator  provided  in  his  will  that  his 
wife  and  child  should  be  supported  from  the 
income  of  his  estate,  and  his  money  invested  in 
real  estate  for  their  beneSt.  There  was  a  fur- 
ther provision  that  the  wife  should  not  have 
the  power  of  disposing  of  auy  part  of  the  es- 
tate, but  that  her  support  and  the  education 
of  the  child  should  come  from  the  income  there- 
of. Held,  that  the  wife  toolt  a  life  estate  in 
one  half  of  the  property,  with  remainder  to 
testator's  daughter  in  fee,  and  the  daughter 
took  an  estate  in  fee  to  the  other  half. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

"To  be  oflSclally  reported." 

Action  by  Virginia  Mayes  against  J.  B. 
Karn  and  others.  Judgment  rendered,  and 
plaintiff  appeals.    Reversed. 

Sweeney,  Ellis  &,  Sweeney  and  W.  B. 
And,  for  appellant  Wilfred  Carlco,  for  ap- 
pellees. 


NUNN,  J.  On  the  15th  day  of  August. 
1900,  Virginia  Mayes,  the  appellant,  filed  this 
suit  In  the  Daviess  circuit  court  against  ap- 
pellees, Eva  L.  Hardwlck  and  J.  B.  Karn, 
to  obtain  a  construction  of  the  will  of  John 
P.  Fuqna,  the  former  husband  of  appellant 
.Tohn  P.-  Fuqna  died  In  1864.  He  left  snr- 
vivlng  him  his  widow,  the  /appellant  and 
only  one  child,  SalUe  Lee  Fnqua,  who  Inter- 
married with  appellee  J.  B.  Karn,  and  after- 
wards died  and  left  one  child,  appellee  Eva 
L.  Hardwlck,  the  wife  of  H.  S.  Hardwlck. 
The  following  is  the  will  of  John  P.  Fuqna: 

"In  the  name  of  Ood.    Amen. 

"I,  John  P.  Fuqua,  being  of  sound  mind 
and  disposing  memory,  but  being  aware  of 
the  uncertainty  of  life  and  the  certainty  of 
death,  do  make  this  my  last  will  and  testa- 
ment. 

"Item  1st.  I  bequeath  my  body  -  to  the 
tomb  and  my  soul  to  God  who  gave  it 

"Item  2nd.  It  Is  my  will  and  desire  that 
my  wife  and  children  shall  be  supported 
from  the  proceeds  or  Income  of  my  estate, 
and  that  the  sum  of  fl,145.00  which  I  have 
In  money  shall  be  Invested  In  real  estate  for 
the  benefit  of  my  wife  and  children. 

"Item  3rd.  Having  purchased  of  my 
brother,  K.  C.  Puqua,  a  tract  of  one  hundred 
acres  of  land,  it  Is  my  will  that  he  convey 
the  same  to  my  wife  and  children. 


auu    Liie  euucaiiuu  ui    tuts   uiiiiuitru   duujj    uc 

from  the  income  of  the  estate  and  from  the 
notes  on  hand. 

"Item  5th.  My  executor  shall  have  discre- 
tion as  to  any  sum  or  surplus  that  may  be 
on  hand  at  any  time. 

"Item  6th.  I  constitute  and  appoint  my 
brothers,  R.  C.  Fuqua  and  William  M. 
Fuqua,  executors  of  this  my  last  will  and 
testament" 

It  appears  from  the  record  that  the  execu- 
tors have  long  since  settled  their  accounts 
as  such,  and  ceased  to  act.  The  only  ques- 
tion for  the  court's  consideration  is  what  In- 
terest right,  or  title  did  the  appellant  and 
SalUe  Lee  Karn,  ade  Fuqua,  take  under  the 
win?  It  appears  from  the  record  that  the 
testator  left  real  estate  in  the  city  of  Owens- 
boro,  and  the  100  acres  of  land  that  he  pur- 
chased from  R.  C.  Fuqua,  and  the  executors 
purchased  102  acres  of  land  at  about  the 
price  of  $4,000,  with  the  cash  and  notes 
left  by  the  testator.  The  lower  court  con- 
strued the  will  to  have  force  and  effect  only 
nntil  his  child,  SalUe  Lee,  was  educated  and 
arrived  at  the  age  of  21  years,  and  then  the 
property  to  pass  by  descent  under  the  stat- 
ute; his  widow,  the  appellant,  taking  one- 
third  for  life,  and  his  daughter,  Sallie  Lee, 
taking  two-thirds  in  fee,  and  the  other  one- 
third  in  remainder.  The  appellant  contends 
that  a  proper  construction  of  the  will  gives 
to  her  the  whole  estate  for  her  natural  life, 
subject  only  to  the  support  and  education  of 
the  daughter,  Sallle  Lee,  until  she  arrived 
at  the  age  of  21  years. 

We  cannot  concur  In  either  construction. 
We  have  been  unable  to  find  one  word  or 
sentence  In  the  will  limiting  the  force  and  ef- 
fect of  It  to  the  time  of  the  majority  of  his 
daughter,  Sallle  Lee,  or  that  he  Intended 
that  after  such  time  his  estate  should  de- 
scend according  to  the  statute.     It  Is  the 
presumption  of  law  that  the  testator  Intend- 
ed that'  his  property  should  pass  by  virtue  of 
his  will,  and  not  by  the  statute.    The  av 
tborities  referred  to  by  counsel  for  app' 
lant  do  not  meet  the  case  at  bar.    In  the  c 
of  Arnold's  Ex'rs  v.  Arnold's  Adm'r,  l!" 
Mon.  81,  the  language  of  the  testator 
in  substance,  this:     "I  give  and  bee 
unto  my  beloved  wife  the  farm  on  v 
now  reside,  containing  300  acres,  ^ 
during  her  natural  life,  to  be  by  ' 
for  the  benefit  of,"  etc.    In  the  case 
etc.,  V.  Jones,  93  Ky.  532,  20  8.  V 
testator  used  this  language:    "I  f 
vise  all  my  property  of  every  f 
scription,  real,  personal  and  m< 
beloved  wife,  Nancy  M.  Jonee 
managed  and  controlled  dnr< 
life  and  for  the  joint  beneO' 
my  six  children."    In  the  o 
Kraft  (Ky.)  7  8.  W.  622, 
this  language:    "I  give  a~ 
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beloved  wife,  Elizabeth  Kraft,  all  my  real, 
personal  and  mixed  estate  of  which  I  may 
be  poasessed  at  the  time  of  my  demise  for 
her  and  her  child,  Emma  Kraft's,  sole  ase 
and  benefit."  In  all  these  cases  the  whole  of 
the  estate  Is  given  to  the  wife  for  her  natural 
life,  to  be  nsed  by  her  for  the  benefit  of  her- 
self and  children.  We  have  not  been  cited 
to,  and  have  not  been  able  to  find,  any  case 
construing  a  will  like  the  one  before  us.  In 
Jarman  on  Wills  (5th  Ed.)  i  797,  the  au- 
thor uses  this  language:  "A  devise  of  rents 
and  profits  or  of  the  income  of  land  passes 
the  land  itself,  both  at  law  and  in  equity." 
In  29  Am.  &  Eng.  Enc.  of  Law  (Ist  Ed.) 
401,  this  language  appears:  "A  devise  of 
rents  and  profits  passes  the  title  to  land,  or 
Incumbers  or  burdens  the  title  with  the  use." 
In  the  case  l>efore  us  the  testator  devised 
the  whole  of  the  proceeds  or  Income  of  his 
estate,  If  necessary  for  the  support  of  his 
wife  and  child  and  for  the  education  of  his 
child,  which,  under  the  ordinary  rule  of  con- 
struction, made  his  wife  and  child  Joint  ten- 
ants of  bis  estate,  and,  under  the  authorities 
cited,  passed  the  estate  to  them.  And  but 
for  the  fourth  clause  of  the  will  the  wife 
would  own  one  Iialf,  and  the  daughter  the 
other  half,  of  the  estate,  in  fee.  It  appears 
that  under  the  fourth  clause  of  his  will  the 
testator  was  of  the  opinion  that  by  the  sec- 
ond clause  he  bad  devised  one-half  of  his 
estate  to  his  wife  in  fee,  for  he  expressly 
prohibits  his  wife  from  disposing  of  any 
part  of  his  estate;  thereby  limiting  her  half 
to  a  life  estate.  It  also  appears  from  the 
fourth  clause  that  he  had  failed  to  make 
any  provision  for  the  education  of  his  daugh- 
ter, and  in  this  clause  incumbers  his  estate 
with  her  education.  In  our  opinion,  the  tes- 
tator intended  by  bis  will  to  devise  his  es- 
tate to  his  wife  and  child  Jointly— one  half 
thereof  to  his  wife  for  life,  with  remainder 
to  his  daughter,  and  the  other  half  in  fee 
to  his  daughter.  In  7  S.  W.  622,  the  court 
said:  "While  gifts  and  conveyances  to  a 
wife  and  her  children  under  the  ordinary 
rule  would  create  a  Joint  tenancy,  the  -courts, 
in  the  construction  of  such  instruments,  ex- 
ecuted by  the  husband  to  the  wife  and  chil- 
dren, are  always  inclined  to  construe  the 
Instrument  as  an  estate  for  life  in  the  wife, 
remainder  to  the  children;  and,  where  there 
is  any  lang^uage  used  in  the  Instrument  from 
which  an  inference  of  such  an  intention  ap- 
pears, the  chancellor  will  decline  to  follow 
the  ordinary  rule  making  them  Joint  ten- 
ants." In  this  case  the  testator  willed  his 
estate  to  his  wife  and  child,  and  we  have 
been  unable  to  find  in  the  instrument  any 
language  from  which  an  inference  may  be 
deduced  that  it  was  the  Intention  of  the  tes- 
tator that  his  wife  should  have  the  whole 
estate  for  life,  and  his  child  to  take  it  in 
remainder.  And  we  conclude  that  the  or- 
dinary rules  of  construction  should  prevail, 
making  them  Joint  tenants— the  wife  for  life 
in  her  halt. 


For  these  reasons,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  canae  re- 
manded for  further  proceedings  consiBtent 
herewith. 


WILHOIT  V.  MUSSELMAN. 

(Court  of  Appeals  of  Kentucky.     March  18, 

1903.) 

FRAUDULENT  CONVBYANCB  —  SUIT  TO  SBT 
ASIDE— LIMITATIONS— FAILURE  TO  DISCOV- 
ER FRAUD  —  EXCUSE  —  SUFFICIBNCT  OF 
PLAINTIFF'S  ALLBOATIONS. 

1.  A  creditor  suing  to  set  aside  a  frandulent 
conveyance  alleged  that  he  had  not  discovered 
the  fraud  till  within  the  year,  but  failed  to 
allege  that  with  reasonable  care  be  could  not 
have  done  80.  The  answer  averred  that  by  rea- 
sonable diligence  be  could  have  discovered  it 
more  than  five  years  before.  Held,  that  an; 
defect  in  the  petition  was  cured  by  the  answer, 
in  reply  to  which  a  denial  was  made. 

2.  A  creditor  suing  to  set  aside  as  fraudu- 
lent a  judicial  sale  and  recorded  conveyance  of 
his  debtor's  property  was  80  years  old,  and 
unable  to  give  personal  attention  to  his  busi- 
ness. The  grantee,  the  debtor's  son-in-law, 
was  never  in  possession  till  within  a  year  o( 
suit,  until  which  the  debtor  had  nsed  and  cnlti- 
vated  the  land.  Held,  that  the  creditor  coald 
not  by  reasonable  diligence  have  discovered  the 
fraud,  and  that  his  suit  was  not  barred. 

Appeal  from  Circuit  Court,  Grant  County. 

"Not  to  be  officially  reported." 

Suit  by  J.  H.  Musselman  against  Reuben 
Wllhoit.  Judgment  for  plaintiff,  an4  de- 
fendant appeals.    Affirmed. 

Wm.  Cames  and  C.  C.  Cram,  for  appel- 
lant.   W.  W.  Dickerson,  for  appellee. 

PAYNTER,  J.  The  question  for  review  is 
whether  the  court  properly  adjudged  that  the 
1221^  acres  claimed  by  the  appellant,  Reuben 
WiUioit,  should  be  subjected  to  the  payment 
of  the  appellee's  debt  against  Dudley  Stames. 
The  question  discussed  by  counsel  la  as  to 
the  statute  of  limitation. 

The  land  was  bought  at  Jtidlcial  sale  and 
bid  in  by  Starncs  in  the  name  of  one  Allphin. 
Subsequently  the  property  was  conveyed  to 
Wllholt.  Less  than  ten,  but  more  than  five, 
years  liad  elapsed  after  the  conveyance  to 
Wllhoit  before  the  lostitntlon  of  the  action 
by  the  appellee  to  set  aside,  as  frandulent 
the  deed  made  to  him.  The  plainthf  averred 
In  his  petition  that  he  did  not  discover  the 
fraud  until  within  the  past  year,  bnt  he  fail- 
ed to  aver  that  he  could  not  have,  with  the 
exercise  of  reasonable  diligence,  dlscovwed  it 
sooner. 

If  there  was  any  defect  In  the  petitiun.  It 
was  cured  by  the  answer,  because  It  Is  there- 
in averred  that  "plaintiff  by  reasonable  dili- 
gence could  have  discovered  said  fraud  more 
than  five  years  tieforc  the  institution  of  plain- 
tiff's action."  Besides,  the  plaintiff  denied 
in  his  reply  that  he  "could  by  ordinary  or 
any  reasonable  diligence  have  discovered  the 
fraud  herein  complained  of  in  said  conrey- 
ance,"  etc.  It  is  also  averred  tn  the  reply 
that  plaintiff  was  80  years  of  age,  and  was 
unable  to  give  personal  attention  to  tola  boai- 
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ness,  etc.;  and  be  aJeged  that  Wjlhoit  was 
never  in  possession  of  the  land,  but  WilUam 
Starnes  kept,  used,  and  cultlyated  It,  and 
thus  misled  plalutlfl  until  within  a  year  be- 
fore the  suit  was  Instituted.  The  substance 
of  plaintiff's  pleadings  Is  that  he  did  not  dis- 
cover the  fraud  until  within  a  year  befort* 
the  suit  was  Instituted,  and  that  be  could 
not  have  discovered  it  sooner  by  the  exercise 
of  reasonable  diligence. 

The  averments  In  plaintiff's  pleadings  to 
which  we  have  referred  are  sufflclent. 
Fritschler,  etc.,  t.  Koebler,  etc.,  83  Ky.  80; 
Cavanaugh  v.  Brltt,  00  Ky.  273, 13  S.  W.  922. 

Counsel  for  appellee  relies  upon  Fritschler 
T.  Koebler,  because  the  court  held  the  facts 
stated  by  the  plaintiff  in  that  case  were  not 
sufflclent  to  avoid  the  statutory  bar  of  five 
years,  as  the  plaintiff  held  the  note  which 
was  the  basis  of  the  action  as  assignee,  and 
therefore  the  averment  that  he  did  not  dis- 
cover the  fraud  within  five  years  before  the 
commencement  of  the  action,  or  could  not 
have  done  so  by  the  exercise  of  ordinary  dili- 
gence, was  not  sufficient,  iiecause  "the  cause 
of  action  might  have  accrued  by  reason  of 
the  discovery  of  bis  assignee  of  the  alleged 
fraud  before  be  assigned  the  note  to  plain- 
tiff." 

Counsel  for  appellant  relies  upon  Cava- 
naugh V.  Brltt,  wherein  it  was  held  that  the 
averment  in  the  reply  that  he  "did  not  dis- 
cover the  fact  until  withtai  five  years  before 
the  bringing  of  the  action  was  insufficient." 
It  was  then  held  that  it  was  Incumbent  upon 
him  to  malce  the  additional  averment  that 
he  could  not  have  made  the  discovery  by  the 
exercise  of  reasonable  diligence. 

Where  a  person  fraudulently  conveys  bis 
property  to  another,  the  deed  wliich  is  made 
and  placed  upon  record  Is  not  constructive 
notice  to  creditors.  Chinn  v.  Curtis  (opinion 
delivered  Feb.  10,  1903)  71  S.  W.  923. 

In  this  case  Wilhoit  never  lived  upon  the 
land  or  exercised  ownership  over  it  until 
within  less  than  a  year  before  the  institution 
of  the  suit.  Title  had  been  taken  to  Allphln, 
who  conveyed  It  to  WUbolt,  and  there  was 
nothing  to  put  the  appellee  on  inquiry. 

We  think,  under  all  of  tne  circumstances 
In  this  case,  that  it  should  be  held  that  ap- 
pellee could  not  by  the  exercise  of  reason- 
nt)le  diligence  have  sooner  discovered  that 
Starnes  had  paid  for  the  land,  and  had  the 
deed  made  to  his  son-in-law,  Wilhoit. 

Judgment  Is  affirmed. 


LANGDOX-CREAST  CO.  t.   ROUSE. 

(Court  of  Appeals  of  Kentucky,     March  24, 

1903.) 

SERVANT  —  INJURY  —  DEFECTIVE  OASOLINB 
LAMP—  EVIDENCE  —  ADMISSIBILITY  —  SUF- 
FICIENCY—ABSENT WITNESS— CONTINUANCE 
—DUTY  TO  KEEP  APPLIANCES  SAFE. 

1.  lu  au  action  by  a  servant  for  injuries  from 
being  burned  by  a  gasoline  lamp  furnished  by 
the  employer,  evidence  by  the  president  of  the 
employing  corporation  that  be  had  purchased  a 


large  number  of  lamps  of  the  same  kind  at  the 
time  he  purchased  the  one  causing;  the  injury, 
and  bad  been  assured  by  many  persong  wbn 
were  using  them  that  they  were  safe,  that  he 
had  tested  them  aud  found  them  so,  and  had 
no  knowledge  that  they  were  dangerous,  was 
aduiis.sible. 

2.  In  nn  action  by  a  servant  for  injuries  from 
being  burned  by  a  gasoline  lamp,  furnished  by 
the  employing  corporation  and  alleged  to  be  de- 
fective, defendant's  attorney  made  affldavit. 
in  support  ot  a  motion  for  a  continuance,  that 
the  president  of  defendant  intended  to  appear 
as  a  witness  and  testify  that  he  had  made  in- 
vestifcations,  before  purchasing  the  lamp,  lead- 
ing him  to  believe  that  the  lamp  was  safe,  but 
had  been  called  to  the  bedside  of  his  dyini: 
mother.  Held,  that  the  refusal  of  a  continuance 
was  error. 

3.  In  an  actiou  by  a  servant  for  injuries  from 
being  burned  by  a  gasoline  lamp  furnished  by 
the  employer,  evidence  considered,  and  held  to 
require  submission  to  the  jury  of  the  issue 
whether  the  lamp  was  defective. 

4.  It  appeared  that  pInintifT  was  the  manager 
of  one  of  a  large  number  of  retail  stores  own- 
ed by  the  employer,  and  had  full  charge  there- 
of, being  visited  only  occasioually  by  defend- 
ant's auditing  agent  to  take  stock,  etc.  Held, 
that  it  was  not  defendant's  duty  to  maintain 
the  lamp  in  a  safe  condition. 

Appeal  from  Circuit  Court,  Grant  County. 

"Not  to  be  officially  reported." 

Action  by  Ella  Rouse  against  the  Langdon- 
Creasy  Company.  From  a  Judgment  for 
plalntiiT,  defendant  appeals.    Reversed. 

A.  G.  De  Jarnette,  Wade  Cushlng,  and  T. 
I>.  Edeien,  for  appellant.  W.  W.  Dickersou 
and  O.  H.  Hogan,  for  appellee. 

BURNAM,  C.  J.  This  suit  was  brought 
by  the  appellee,  Ella  Rouse,  against  the  ap- 
pellant, the  I.angdon-CreaBy  Company,  to  re- 
cover damages  for  Injuries  sustained  by  her 
in  lighting  a  gasoline  lamp  in  the  storeliouse 
of  appellant  at  Wlliiamstown,  Ky.,  on  the 
22d  day  of  March,  1901. 

The  record  discloses  that  appellee  had  been 
in  the  employ  of  L^iugdon  &  Creasy,  a  part- 
nership, as  manager  of  their  grocery  store 
located  at  Wlliiamstown,  In  Grant  county, 
from  some  time  in 'October,  1900,  until  the 
7tb  day  of  March,  1901.  On  that  day  the 
store  was  transferred  from  the  partnership 
of  Langdon  &  Creasy  to  the  Langdon-Creasy 
Company,  a  corporation  organized  under  the 
laws  of  tills  state.  After  tbe  transfer  of  the 
store  to  the  new  corporation,  appellant  con- 
tinued in  its  employ  as  general  manager, 
having  authority  to  employ  a  porter,  and. 
when  the  necessities  of  the  business  required 
It,  additional  clerical  assistance.  The  head- 
quarters of  the  corporation  was  In  Cincin- 
nati, Ohio,  and  they  owned  and  operated 
quite  a  numi>er  of  similar  stores  located  at 
dtfTerent  points  in  'the  state  of  Kentucky. 
The  gasoline  lamp  which  It  la  charged  occa- 
sioned the  injury  had  been  used  for  lighting 
the  store  for  several  months  previous  to  the 
date  of  tbe  accident,  and  bad  been  under  the 
special  management  of  the  appellee.  It  also 
appears  that  she  had  clerked  in  the  store  lie- 
longing  to  Langdon  &  Creasy  at  Eminence, 
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Ky.,  for  some  months  previous  to  her  trans- 
fer to  Wmiamstown  as  manager  of  the  store 
there.  The  Bminence  store  was  lighted  1& 
the  same  way,  and  she  had  observed  the 
operation  of  the  lamp  there,  although  not 
speclflcally  charged  with  any  duty  In  connec- 
tion therewith.  .  It  was  also  shown  that  some 
time  in  November,  shortly  after  taking  pos- 
session of  the  store  as  manager,  she  com- 
plained to  appellant  that  the  lamp  would 
not  light,  and  at  their  Instance  it  was  for- 
warded to  the  manufacturers  at  Cincinnati 
for  examination;  and  that  on  November  23tb 
It  was  returned  by  them  to  her,  with  a  let- 
ter in  which  they  say  they  could  find  no 
trouble  with  the  lamp,  and  at  the  same  time 
Inclosed  to  her  printed  Instructions  as  to  its 
management  This  letter  wound  up  with 
these  words: 

"The  instruction  on  the  first  page  of  the 
circular  carefully  followed  will  give  you  per- 
fect success.  The  whole  thing  in  a  nutshell 
is  Just  this:  Put  two  quarts  of  gasoline  tn 
the  bowl,  screw  the  filler  tap  on  tight,  at- 
tach the  pump  to  the  air  valve,  open  the 
thnmb  screw  two  or  three  turns,  and  pun^ 
in  twenty-five  or  thirty  strokes  of  the  pump. 
Before  pumping  In  the  air,  see  that  the  light 
valve  Is  firmly  closed.  Now  beat  the  gen- 
erator with  the  alcohol  torch  as  directed, 
then  open  the  light  valve,  still  holding  the 
lighted  torch  above  the  top  of  the  chim- 
ney. In  about  fifteen  seconds  the  gas  will 
form;  pass  around  the  gas  tube  to  the  burn- 
er, where  it  will  light  from  the  torch  you 
are  holding  at  the  top  of  the  chimney.  All 
this  Is  only  a  brief  repetition  of  the  direc- 
tions on  the  circular,  which  If  you  will  read 
and  carefully  follow,  yon  will  have  no  trou- 
ble. 

"Very  truly  yours, 

"The  Perfection  Burner  Oo., 

"A.  B.  Tremer,  Manager." 

Whilst  these  instructions  appear  somewhat 
confusing,  it  is  very  easy  to  understand 
them  when  we  have  the'  lamp  Itself  before 
ns,  and  for  purposes  of  illuBtration  a  photo- 
graphic copy  of  the  lamp,  filed  with  the  brief 
of  counsel  for  appellant.  Is  filed  with  the 
opinion.  The  bowl  of  the  lamp  holds  about 
six  quarts  of  gasoline.  It  has  two  openings, 
one  indicated  by  the  letter  B,  the  other  by 
the  letter  C.  The  lower  end  of  the  gasoline 
tube  at  the  left  of  the  lamp  is  open  near  the 
bottom  of  the  bowl.  At  A  is  a  valve,  which 
permits  the  gasoline  to  flow  into  the  metal 
tube,  I>.  The  funnel  encircles  the  end  of  the 
gas  tube,  and  Into  which  vaporized  gas  flows, 
which  furnishes  the  fuel  for  the  light.  The 
Instructions  require  two  quarts  of  gasoline  to 
be  poured  Into  the  opening  in  the  side  of  the 
bowl  at  B.  A.t  C  is  a  valve  which  is  closed 
by  a  screw,  and  upon  the  tube  projecting 
therefrom  the  air  pump  is  attached.  The  in- 
structions direct  that  the  gasoline  should  al- 
ways stand  below  the  opening  at  O.  The 
air  pressure  forces  the  gasoline  up  the  gas- 


oline tube  to  the  valve  at  A.  The  directions 
require  that  the  hollow  tube,  D,  should  be 
heated  by  a  lighted  sponge  saturated  with 
alcohol,  before  the  valve  at  A  is  opened. 
When  the  liquid  gasoline  is  forced  into  the 
hot  tube  it  is  converted  into  gas,  which  is 
carried  across  the  open  space  between  the 
tube,  D,  and  the  gas  tube  at  the  right  of  the 
lamp,  and  from  this  point  finds  its  way 
through  the  gas  tube  to  the  burner,  where  it 
is  ignited. 

The  negligence  in  connection  with  this 
lamp  with  which  appellant  is  charged  by 
appellee  is  that  the  appliance  was  new  to 
her,  and  that  she  was  not  familiar  with  its 
operation  and  management;  that  she  did  not 
know  that  it  was  dangerous;  that  appellant 
knew  it  was  imsafe  and  dangnx>us  and  like- 
ly to  explode,  and  failed  to  acquaint  her  with 
these  facts  and  the  risks  and  hazard  attend- 
ing its  lighting  and  use.  Appellant  denied 
that  the  lamp  was  dangerous,  or  that  its 
management  was  difficult  to  understand,  or 
that  appellee  did  not  thoroughly  understand 
its  management,  and  had  not  received  full 
instruction  with  reference  thereto,  and  al- 
leges that  she  had  been  carefully  Instmcted 
with  reference  to  its  management;  that  she 
was  their  manager  In  conducting  the  store; 
and  charged  that  the  Injury  resulted  from 
her  own  negligence  in  disregarding  the  in- 
struction given  her  with  reference  to  its  man- 
agement, and  also  charged  that  it  was  the 
duty  of  the  porter  to  light  the  lamp.  A  trial 
before  a  jury  resulted  In  a  verdict  fOr  plain- 
tiff for  $2,.n00,  which  we  are  asked  to  re- 
verse upon  several  grounds:  First,  upon  the 
calling  of  the  cause  for  trial  the  appellant 
moved  tot  a  continuance,  and  In  support  of 
the  motion  filed  the  affidavit  of  one  of  the 
attorneys,  in  which  be  says  that  H.  C.  Lang- 
don,  the  president  of  the  corporation,  and 
who  resided  In  Cincinnati,  had  expected  to 
attend  the  trial  and  testify  as  a  witness,  bat 
that  on  the  day  before  he  had  been  called  to 
the  bedside  of  his  sick  mother,  who  was  re- 
ported to  be  dying;  "that  he  would  testify 
that  he  purchased  the  lamp,  with  about  60 
others,  for  the  use  of  the  various  stores  own- 
ed by  Langdon  &  Creasy;  and  that,  previous 
to  and  at  the  time  of  the  purchase,  he  had 
been  assured  by  large  numbers  of  persons 
who  were  using  them  that  they  were  per- 
fectly safe  and  free  from  danger;  and  that 
he  had  tested  and  used  them  in  many  places 
and  by  many  employes,  and  had  always 
found  them  perfectly  safe;  and  that  neither 
he  nor  any  member  of  the  firm  had  been  ad- 
vised of  any  danger  or  hazard  in  lij^htlng 
them  previous  to  the  accident  complained 
of."  The  trial  judge  struck  out  of  the  affi- 
davit the  facts  recited  above,  and  permitted 
the  rest  of  the  affidavit  to  be  read  as  the 
deposition  of  the  absent  witness,  and  then 
overruled  the  motion  for  a  continuance.  We 
are  of  the  oplni(Hi  that  the  trial  court  erred 
in  refusing  to  allow  evidence  to  show  that 
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appeUant,  before  parchaslng  the  lamps  for 
use  In  the  store,  bad  acquainted  himself  with 
Its  character,  operation,  and  safety;  and  he 
'was  also  entitled  to  show  exactly  what  steps 
be  had  taken  In  this  regard.  Besides,  we 
think  It  is  apparent  that  the  presence  of  ap- 
peUant before  the  Jury  to  explain  these  facts 
-would  have  been  Tery  much  more  effectual 
than  the  mere  affidavit  of  his  attorney.  And 
It  seems  to  us  that  the  dying  condition  of  his 
mother  was  a  good  cause  for  his  nonattend- 
ance  at  the  trial.  As  said  by  this  court  In 
Peebles  t.  Ralls,  11  Ky.  26,  in  deciding  the 
diligence  necessary  to  be  observed  by  suit- 
ors: "We  should  not  altogether  lose  sight  of 
the  sympathies  of  our  nature,  and  require  a 
father  or  husband  to  abandon  his  child  or 
wife  at  the  moment  of  apprehended  death 
for  the  purpose  of  attending  the  trial  of  a 
pecuniary  contest"  The  rule,  it  seems  to 
us,  also  applies  to  the  case  of  the  mother. 
We  are  therefore  of  the  opinion  that  the  trial 
court  erred  ia  not  granting  the  continuance, 
and  also  in  excluding,  as  Incompetent  evi- 
dence, the  portions  of  the  afiBdavlt  which 
were  stricken  out 

It  is  diiBcult  to  determine  from  the  testi- 
mony whether  the  accident  was  the  result 
of  some  defect  in  the  lamp  or  negligence  on 
the  part  of  appellee.  No  one  was  in  the 
store  when  it  occurred.  She  testifies,  in  sub- 
stance, that  when  she  attempted  to  pump 
air  Into  the  reservoir,  she  discovered  that  the 
cylinder  was  too  full,  as  the  gasoline  ran 
out  of  the  pump  tube;  and  that  she  there- 
upon poured  out  of  the  lamp  two  pints  of 
gasoline,  and  took  them  upstairs,  and  poured 
them  into  the  gasoline  reservoir,  and  that 
wta^i  she  returned  she  wiped  the  gasoline 
off  the  lamp;  that  she  then  pumped  air  into 
the  lamp  as  directed,  and  applied  the  alcohol 
torch  to  the  generator  until  It  was  hot;  then 
opened  the  lighting  valve  at  A  to  let  the 
gasoline  flow  into  the  generator,  and  contin- 
ued to  hold  the  torch  under  the  generator 
until  It  was  burned  out,  but  that  it  did 
not  light;  that  she  then  turned  the  gas  off, 
waited  until  the  generator  got  cold,  and  took 
the  same  steps  over  again;  that  again  the 
lamp  failed  to  light;  that  for  the  third  time 
after  the  generator  got  cold,  she  pumped  in 
air,  heated  the  generator,  and,  when  she  at- 
tempted to  Ught  it  a  quantity  of  "stuff" 
came  out,  and  a  little  blaze  fell  on  her 
Jacket  and  skirt;  that  she  did  not  know  what 
caused  it  but  began  to  scream  for  help  and 
try  to  extinguish  the  flame.  Those  who  ran 
to  appellee's  assistance  found  the  lamp  burn- 
ing all  right  on  the  counter,  and  the  alcohol 
torch  lighted  upon  the  floor.  Different  the- 
ories are  advanced  as  to  the  cause  of  the 
accident  Counsel  for  appellee  says  that  It 
is  clear  from  her  testimony  that  the  liquid 
gasoline  had  free  passage  to  and  through  the 
generator,  but  that  the  gas  tube  on  the  right 
of  the  cylinder  was  so  obstructed  that  the 
gas  could  not  pass  through  it  to  the  burner, 


and  was  therefore  set  free  and  permeated  the 
atmosphere  until  it  reached  the  torch,  when 
it  ignited.  The  fact,  however,  that  the  lamp 
was  burning  all  right  after  the  accident 
seems  Inconsistent  with  this  theory,  as  oo 
8a£Bclent  explanation  is  given  why  the  gas, 
Immediately  after  the  accident  should  have 
passed  through  the  gas  tube  all  right  to  the 
burner,  if,  as  contended,  It  was  obstructed. 
Besides,  It  is  perfectly  apparent  from  an  ex- 
amination of  the  lamp  that  It  Is  easy  to  re- 
move this  gas  tube  and  to  have  It  cleaned 
out  if  it  was  so  obstructed.  Counsel  for  ap- 
pellant, on  the  other  hand,  in  speculating  as 
to  the  probable  cause  of  the  accident  says 
that  appellee  eithar  failed  to  pump  in  enough 
air  to  force  the  gasoline  through  the  gaso- 
line tube,  or  that  she  allowed  the  gasoline  to 
be  forced  into  the  generator  before  It  was 
hot  enough  to  convert  it  into  gas,  and  that 
when  the  generator  did  get  hot  enough  to 
vaporize  the  gasoline,  it  blew  the  liquid  gaso- 
line through  the  tube,  D,  In  liquid  form,  and 
some  of  this  gasoline  fell  upon  the  clothes 
of  appellant  and  was  ignited  with  the  alcohol 
torch.  This  theory  is,  however,  directly  con- 
trary to  the  sworn  testimony  of  appellant 
Under  this  state  of  fact  the  question  of  neg- 
ligence was  for  the  Jury,  and  we  think  the 
court  properly  refused  the  motion  for  a  iier- 
emptory  instruction. 

Upon  the  trial,  defendant  produced  before 
the  Jury  as  an  expert  witness  one  of  the 
officers  of  the  corporation  engaged  in  the 
manufacture  of  the  lamp,  and  asked  that  he 
be  permitted  to  practically  demonstrate  be- 
fore the  Jury  the  manner  of  filling  and  Ugbt- 
Ing  the  lamp.  This  testimony  was  objected 
to  on  the  ground  that  the  witness  had  had 
the  possession  of  the  lamp  for  several  hours 
before  the  proposed  experiment  and  that  It 
might  not  be  in  the  same  condition  as  when 
the  accident  occurred.  For  this  reason  the 
court  refused  to  allow  the  experiment  to  be 
made  in  the  presence  of  the  Jury.  The  ad- 
missibility of  testimony  of  this  character  is 
one  that  should  be  left  largely  to  the  sound 
discretion  of  the  trial  court  Judge  Thomp- 
son, in  his  work  on  Trials,  vol.  1,  {  620,  says 
that:  "Experiments  in  the  presence  of  the 
Jury  are  generally  discountenanced,  owing  to 
the  liability  of  the  Jurors  behig  Imposed  upon 
by  skillful  manipulation  or  Jugglery.  But  ex- 
periments coming  within  the  range  of  ordi- 
nary knowledge  may  well  be  permitted."  In 
the  note  to  Lieonard  v.  Southern  Paclfle  Co., 
15  L.  R.  A.  221,  the  annotator  says:  "This 
may  be,  perhaps,  regarded  as  a  correct  the- 
oretical statement  of  the  rule,  and,  if  It  is 
adopted,  the  conflict  will  come  In  determin- 
ing what  matters  come  within  the  range  of 
ordinary  knowledge  or  experience,  and  what 
not"  In  view  of  all  the  testimony  in  this 
case,  we  are  not  prepared  to  say  that  the 
trial  court  erred  in  refusing  to  allow  this 
demonstration  to  be  made  by  the  expert  in 
this  particular  case. 
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In  Instruction  "a,"  given  to  tbe  Jury,  they 
were  told:  "That  It  was  tbe  duty  of  tbe  de- 
fendant to  furnish  tbe  plaintiff  a  reasonably 
safe  lamp  and  appliance  for  lighting  tbe  store, 
and  that  tbe  plaintiff  bad  tbe  right  to  rely 
upon  tbe  defendant  to  provide  a  reasonably 
safe  and  suitable  appliance  for  that  purpose, 
and  to  maintain  It  In  a  reasonably  safe  con- 
dition, and  to  Instruct  the  plaintiff  In  tbe 
proper  use  of  same,  and  to  warn  her  of  any 
danger  to  her  In  lighting  It,  If  there  was  any; 
and  it  was  tbe  duty  of  the  plaintiff  to  ex- 
ercise ordinary  care  In  lighting  and  using  the 
same  to  avoid  danger.  But  if  the  Jury  shall 
believe  from  tbe  evidence  before  them  in  this 
case  that  the  defendant  negligently  and  care- 
lessly furnished  to  the  plaintiff  a  lamp  or 
appliance  for  lighting  their  store  that  was 
not  reasonably  safe  to  light  or  use,  and  failed 
to  instruct  her  In  tbe  proper  use  of  tbe  same, 
or  to  warn  her  of  the  danger,  if  any,  to  ber 
in  lighting  same;  and  that  the  plaintiff  did 
not  kaovr,  and  could  not  by  ordinary  care 
discover,  the  danger  in  lighting  same;  and 
that,  while  tbe  plaintiff  was  exercising  ordi- 
nary care  In  attempting  to  light  the  same, 
said  lamp  did  expel  from  It  burning  gas  or 
gasoline,  which  United  and  burned  tbe  face, 
band,  neck,  and  clothing  of  the  plaintiff— 
then  the  law  is  for  the  plaintiff,  and  the 
Jury  should  find  for  the  plaintiff  such  dam- 
ages as  will  compensate  for  tbe  burning, 
suffering,  loss  of  time,  any  permanent  im- 
pairment of  her  ability  to  earn  money,  and 
such  sum  as  she  was  compelled  to  expend 
for  medical  attention,  nursing,  and  board,  not 
exceeding  in  all  $5,000,  the  amount  claimed 
in  the  petition." 

It  was  the  duty  of  the  defendant  to  have 
furnished  a  reasonably  safe  lamp  for  light- 
ing  their  store,  and  If  the  lamp  furnished  was 
unusual  in  its  operation,  or  dangerous  in  its 
possibilities,  to  have  instructed  the  plaintiff 
as  to  its  proper  use,  and  warned  her  of  pos- 
sible danger  that  might  arise  tai  lighting  it 
The  instruction  quoted  supra  was  misleading 
in  requiring  them  to  have  maintained  tbe 
lamp  in  good  condition.  Appellee  was  tbe 
manager  of  appellant's  business  at  Williams- 
town,  and  it  was  ber  duty  to  see  that  tbe 
lamp  was  kept  in  good  condition,  and,  if  It 
failed  to  perform  its  office,  to  have  It  set 
aside  and  use  the  coal-oil  lamp  provided  for 
such  an  emergency.  The  testimony  shows 
that  It  was  only  at  intervals  that  the  audit- 
ing agent  of  the  defendant  corporation  visited 
the  store  for  tbe  purpose  of  taking  stock  and 
auditing  the  accounts  of  appellee  as  manager. 
All  responsibility  for  tbe  proper  management 
of  tbe  store  was  upon  her,  and  she  should 
not  be  allowed  to  shift  this  responsibility  to 
her  emploj-ers,  who  lived  in  a  distant  city, 
and  could  have  had  no  personal  knowledge 
as  to  whether  the  lamp  was  maintained  In 
good  condition  or  not  Their  duty  was  dis- 
charged when  they  furnished  a  safe  appli- 
ance.   Her  duty  required  that  it  should  be 


maintained  in  tbe  same  order,  or  its  nse  dis- 
continued. This  principle  is  fully  illnstrated 
in  the  following  cases:  Sullivan's  Adm'r  v. 
Louisville  Bridge  Ck>.,  72  Ey.  81;  Alexander 
v.  L.  &  N.  R.  R.  Co.,  83  Ky.  588;  Bogenscbutz 
V.  Smith,  81  Ky.  330,  1  S.  W.  578;  Kelly  r. 
Barber  Asphalt  Co.,  03  Ky.  363,  20  S.  W. 
271;  the  Lexington  and  Carter  County  Min- 
ing Co.  V.  Stephens'  Adm'r,  IM  Ky.  502.  47 
S.  W.  321;  Hood  V.  Argonaut  Cotton  IilUl  Co. 
(Ky.)  62  S.  W.  1043. 

It  therefore  follows  that  the  Judgment  ap- 
pealed from  must  be  reversed,  and  cause  re- 
manded for  proceedings  not  lnc<»si8tent  with 
this  opinion. 


ILLINOIS  CENT.  R.  CO.  t.  WALDROP. 

(Court  of  Appeals  of  Kentucky.     March  Si, 

1903.) 

RAILROADS-PBRmSSIVE  USB  OF  RIQHT  OF 
WAY  —  REVOCATION  OF  LICENSE  —  NOTICE— 
BtJFFICIBNCY  —  TRESPASSERS  —  INJURY  — 
LIABILITY  OF  COMPANY. 

1.  The  permissive  use  of  right  of  way  of  a 
railroad  company  as  a  passway  does  not  confer 
on  tbe  public  a  right  to  its  use  for  such  purpose, 
but  the  company  may  close  the  passway  at  anj 
time. 

2.  Where  a  railroad  company  had  (Or  some 
years  allowed  the  public  to  use  its  right  of  way 
aa  a  roadway,  but  sabsequently  obstrncted  sncb 
roadway  by  a  fence  near  one  end,  and  two  wires 
strung  across  the  road,  attached  to  posts  at  the 
sides  and  middle,  at  the  other,  such  obstructions 
were  sufficient  notice  to  the  public  that  tbe  li- 
cense to  use  the  road  bad  been  withdrawn. 

3.  After  a  railroad  company  had  given  notice 
of  a  revocation  of  a  license  to  nae  its  right  of 
way  as  a  road,  by  obstructing  the  same,  it 
was  not  bound  to  continue  the  obstructions  In  a 
safe  and  suitable  condition,  beyond  such  time  as 
was  reasonable  for  the  purposes  of  notice. 

4.  Those  who  use  a  roadway  over  a  railroad 
company's  right  of  way  after  permission  for 
its  use  baa  been  withdrawn,  and  sufficient  no- 
tice of  the  withdrawal  has  been  given,  are 
trespassers. 

5.  Where  obstructions  erected  by  a  railroad 
company  across  its  right  of  way,  which  haJ 
been  used  by  tbe  public  as  a  road,  liad  re- 
mained in  place  for  four  months,  and  three 
months  more  elapsed  when  plaintiff  was  injur- 
ed in  attempting  to  ride  over  the  farmer  road, 
sufficient  time  had  elapsed  to  constitute  notice 
to  the  public  of  the  revocation  of  the  license  to 
use  the  road,  and  so  preclude  a  recovery. 

Appeal  from  Circuit  Court  Graves  Coun- 
ty. 

"Not  to  be  officially  reported.** 

Action  by  W.  F.  Waldrop  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appealsL 
Reversed. 

J.  M.  DIckerson,  PIrtle  &  Trabue,  and  Rob- 
ertson &  Thomas,  for  appellant  J.  C 
Speight  and  M.  B.  Holiaeld,  for  appellee. 


HOBSON,  J.  Tbe  county  road  leading 
from  Mayfleld  to  Pryorsbiurg  crosses  tbe 
track  of  tbe  Illinois  Central  Railroad  Com- 
pany about  a  half  mile  from  Pryorsbnrg  in 
a  direct  line,  and  makes  a  considerable  crook 
to  the  west    To  avoid  thla,  for  many  years. 
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persons  drove  along  the  right  of  way  of  the 
railroad  from  the  point  where  the  road  cross- 
ed the  track  to  the  point  where  It  struck 
the  Itmlts  of  Pryoraburg.  The  situation  Is 
illastrated  by  the  following  map: 


The  dotted  line  Indicates  the .  railroad 
track;  the  curved  line,  A-EJ-X,  the  county 
road;  the  straight  line,  B-C-D,  the  traveled 
passway  over  the  railroad  right  of  way. 

The  proof  for  appellant  showed  these  facts: 
With  a  view  to  stop  this  passway,  the  rail- 
road company  in  May,  1900,  erected  a  snb- 
stiintlal  fence  across  it  at  the  point  0,  built 
of  wire,  with  plank  at  the  top.  The  fence 
was  plainly  visible  to  those  entering  the 
passway  at  the  south,  but  it  could  not  be 
seen  so  plainly  by  those  entering  it  at  the 
north  end,  although  it  could  be  seen  by  one 
on  horseback,  if  he  looked;  the  distance 
being  something  like  a  half  mile.  To  keep 
people  from  going  down  in  there,  the  compa- 
ny at  the  same  time  placed  two  wires  across 
the  passway  at  the  point  B,  near  the  north 
end.  One  of  the  wires  was  fastened  to  the 
garden  fence  of  the  adjoining  proprietor, 
and  ran  across  the  passway  to  a  telegraph 
pole,  and  was  fastened  to  it  This  wire  was 
4  feet  high,  and  in  the  passway  a  small  cedar 
post  WHS  planted  3  feet  deep,  and  the  wire 
was  also  fastened  to  it.  The  distance  from 
the  telegraph  pole  to  the  post  was  16  feet, 
and  from  tiie  post  to  the  garden  fence  was 
also  about  16  feet.  Another  wire  was  then 
fastened  to  the  telegraph  pole,  about  2  feet 
lower  down,  and  also  fastened  to  the  post  In 
the  passway.  The  end  of  this  wire  was  not 
fastened  to  the  fence,  but  the  bale  of  wire 
was  Just  dropped  over  the  fence,  on  the 
idea  tliat  the  weight  of  the  bale  would  hold 
It  at  that  end.  The  top  wire  was  fastened 
with  a  staple,  and  the  other  with  a  wire  nail 
(No.  6  or  8)  driven  in  and  bent  over  to  make 
a  kind  of  staple  out  of  it  The  wires  re- 
mained up  as  they  were  fastened  until  some 
time  In  September,  1900.  After  this,  from 
the  trespassing  of  stock,  or  some  other  cause. 


both  the  wires  were  mashed  down  near  the 
ground;  and  persons  occasionally,  not  know- 
ing that  the  passway  was  closed,  drove  over 
them,  and  when  they  got  further  down,  and 
saw  the  fence  at  C,  turned  around  and  came 
back.  In  this  way  the  wires  were  mashed 
pretty  close  to  the  ground.  A  cow  could  step 
over  them  without  trouble.  The  proof  for 
appellant  showed  that  the  distance  from  the 
cedar  post  to  the  fence  was  30  feet  or  more; 
that  a  nail  was  driven  into  the  post  straight, 
and  the  wire  was  simply  laid  upon  it;  and 
that  by  reason  of  a  rise  in  the  groimd  the 
fence  at  C  could  not  be  seen  from  B.  It 
also  showed  that  on  December  22d  appel- 
lee, who  was  an  officer  riding  In  pursuit  of 
a  fugitive  whom  he  wished  to  arrest,  under- 
took to  pass  along  the  passway  from  A  to 
D,  not  observing  the  wires  at  B  or  the  fence 
at  G.  There  was  another  man  with  him, 
who  was  riding  in  front.  They  were  going 
In  a  gallop  or  lope,  and  appellee's  horse 
stumbled  over  the  wire,  throwing  him  to  the 
ground  and  falling  on  him,  so  as  to  Inflict  a 
serious  injury,  to  recover  for  which  he 
brought  this  suit  against  the  railroad  com- 
pany. 

The  acquiescence  on  the  part  of  a  railroad 
company  in  the  use  of  its  right  of  way  as  a 
passway  does  not  confer  authority  or  right 
The  use  is  merely  permissive,  and  the  com- 
pany may  close  up  the  passway  at  any  time. 
Brown's  Adm'r  v.  L.  &  N.  Railroad,  97  Ky. 
228,  30  S.  W.  639;  Embry  v.  L.  &  N.  Rail- 
road (Ky.)  36  S.  W.  1123;  Thornton  v.  L.  & 
N.  Railroad  (Ky.)  39  S.  W.  694;  C.  &  O.  Rail- 
road V.  Perkins  (Ky.)  47  S.  W.  259.  Appel- 
lant, therefore,  Is  not  liable  for  placing  the 
obstructions  across  the  passway  for  the  pur- 
pose of  closing  It  up,  unless  In  doing  so  it 
violated  some  duty  to  appellee.  The  pass- 
way  ran  over  Its  property,  and  In  closing  it 
np  It  had  the  same  right  and  was  under 
the  same  obligation  as  any  other  landowner. 
The  two  wires  placed  across  the  passway  at 
B,  with  the  cedar  post  set  firmly  in  the  trav- 
eled way.  and  the  wires  fastened  to  It, 
were  sufflcient,  as  originally  put  np,  to  ap- 
prise any  one  that  this  way  was  closed. 
But  for  something  like  three  months  before 
the  injury  these  wires  had  been  down,  and 
It  is  insisted  for  appellee  that  It  was  in- 
cumbent on  the  railroad  company  to  put 
the  wires  up  and  keep  them  up.  We  are 
referred  to  authorities  holding  that  where 
the  owner,  after  allowing  the  public  to  drive 
across  his  property  for  several  years,  stretch- 
es a  barbed  wire  across  the  track,  without 
other  notice  that  the  license  to  use  the  road 
has  terminated,  he  is  liable  for  an  injury  to 
a  traveler  who  la  injured  after  dark.  Cars- 
kadon  v.  Mills,  6  Ind.  App.  22,  31  N.  E.  559; 
Morrow  v.  Sweeney,  10  Ind.  App.  626,  38 
N.  B.  187.  Authorities  are  also  cited  to 
the  effect  that,  while  mere  permission  to 
cross  the  premises  will  not  place  any  duty 
upon  the  owner  to  make  them  safe  for  this 
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purpose,  Btlll,  If  tbey  are  safe,  and  he  makes 
any  change,  rendering  them  unsafe,  after 
they  have  been  used  for  a  long  time  by  the 
public,  those  using  It  are  entitled  to  be  pro- 
tected from  such  dangers  created  by  him, 
in  so  far  as  ordinary  care  on  his  part  should 
provide.  Graves  v.  Thompson,  95  Ind.  364, 
48  Am.  Bep.  727;  Vanderbeck  v.  Hendry,  d4 
N.  J.  Law,  471;  Lepnick  v.  Gaddis  (Mlsa) 
16  South.  213,  26  L.  R.  A.  686,  48  Am.  St 
Bep.  547.  In  an  exhaustive  note  to  the  last 
case  the  rule  Is  thus  stated:  "The  decisions 
are  not  entirely  harmonious  upon  this  ques- 
tion. But  the  weight  of  authority  Is  In  fa- 
vor of  the  following  rules:  The  owner  of 
private  property  Is  not  obliged  to  make  it 
safe  for  trespassers,  or  even  for  mere  li- 
censees. If,  however,  the  circumstances 
have  been  such  as  to  amount  to  a  devotion 
of  the  property  temporarily  to  the  public 
use,  care  must  be  taken  not  to  make  It  un- 
safe until  proper  notice  of  the  change  lias 
been  given.  Nothing  which  amounts  to  a 
trap  can  be  placed  where  the  public  has  been 
in  the  habit  of  resorting,  and  excavations 
cannot  be  made  so  near  the  line  of  an  ex- 
isting highway  as  to  render  travel  on  the 
highway  unsafe." 

In  this  case  the  accident  happened  in  the 
forenoon  of  a  bright  day.  If  the  two  wires 
had  remained  at  the  height  at  which  they 
were  placed,  with  the  cedar  post  standing 
in  the  road,  they  would  liave  given  reason- 
able warning  that  the  passway  was  closed. 
They  remained  in  this  condition  for  some- 
thing like  three  months,  and  the  question  is, 
was  appellant  liable  to  appellee  because  they 
afterwards  got  down,  and  were  allowed  to 
remain  down?  In  LoulsviUe  &  Portland  Ca- 
nal Company  v.  Murphy,  Adm'r,  72  Ky.  522, 
it  was  held  that  the  owner  of  a  private  bridge 
was  not  liable  for  the  death  of  a  child  from 
a  defect  in  the  bridge,  although  it  permit- 
ted the  public  to  walk  over  the  bridge.  This 
decision  is  rested  on  the  ground  that  the  mere 
acquiescence  of  the  owner  of  the  property 
in  the  use  of  the  bridge  by  the  public  did  not 
impose  any  obligation  on  Mm  to  keep  it  in 
repair  for  those  so  using  It. 

It  is  insisted  for  appellee  that  ttiis  case 
has  no  application  to  the  one  t>efore  us,  for 
the  reason  tlmt  the  complaint  here  is  not 
that  the  railroad  company  allowed  the  pass- 
way  to  get  out  of  repair,  but  tliat  the  com- 
plaint is  that,  after  it  had  allowed  the  public 
for  years  to  use  the  passway,  it  placed  an 
obstruction  across  it,  which  was  dangerous, 
•  and  not  proper  to  be  used  to  give  notice  that 
the  passway  was  closed,  and  that  it  failed  to 
maintain  in  a  safe  condition  for  a  reasonable 
time  the  obstruction  so  placed  in  the  pass- 
way,  and  thus  did  not  give  the  traveling  pub- 
lic notice  of  the  closing  of  the  passway,  but, 
on  the  contrary,  in  substance,  set  a  trap  for 
the  unwary. 

In  coasidering  whether  the  proper  obstruc- 
tion was  placed  across  the  passway  to  give 


notice  to  the  public  tliat  the  Ucense  to  nae  it 
was  withdrawn,  we  must  bear  in  mind  not 
only  the  two  wires  and  the  post  at  B,  hot 
the  fence  at  C.  Considering  the  fence  at  C, 
and  the  post  in  the  traveled  passway,  with 
the  two  wires  fastened  to  It,  one  two  feet 
from  the  ground,  and  the  other  four  feet 
from  the  ground,  and  extending  from  the  gar- 
den fence  to  the  telegraph  pole,  we  are  of 
opinion  the  structure  was  reasonably  suffi- 
cient, as  it  originally  stood,  to  notify  the 
traveling  public  that  the  passway  was  dosed. 
Appellant  was  not  bound  to  keep  this  ob- 
struction in  its  original  condition  permanoit- 
ly,  but  only  to  use  ordinary  care  in  its  con- 
struction to  make  it  safe  and  sufficient  for  a 
reasonable  time  to  give  notice  to  the  travel- 
ing public  that  authority  to  use  the  xmssway 
had  l)een  withdrawn.  After  this  those  who 
used  the  passway  were  not  licensees,  but  tres- 
passers, for  the  fact  that  the  passway  Iiad 
once  been  used  by  consent  did  not  antborize 
its  continued  use  after  the  permission  to 
use  it  had  been  withdrawn.  As  the  obstruc- 
tion across  the  passway  at  B  was  maintained 
in  its  original  condition  from  the  time  It  was 
erected  until  September  following,  and  as  the 
accident  to  appellee  did  not  occur  until  three 
months  later,  in  December,  we  are  of  opinion 
that  a  reasonable  time  for  such  notice  had 
elapsed.  In  1  Thompson  on  Negligence,  { 
046,  it  is  said:  "As  a  general  rule,  the  ovnier 
of  private  grounds  is  under  no  obligation  to 
keep  them  in  a  safe  condition  for  the  benefit 
of  trespassers,  intruders,  idlers,  bare  licen- 
sees, or  others  who  came  upon  them,  not  by 
any  Invitation,  express  or  implied,  but  for 
their  own  purposes,  their  pleasure,  or  to 
gratify  their  curiosity,  however  Innocent  or 
laudable  their  purpose  may  be."  Again,  in 
section  1016,  it  is  said:  "It  is  a  sound  and 
just  conclusion  that  an  owner  or  occupier  of 
land,  who  has  given  to  the  public,  or  to  a 
particular  person  or  corporation,  a  license  to 
come  upon  or  to  cross  his  premises,  or  to  es- 
tablish a  private  way,  or  even  a  railway, 
thereon,  must,  before  exercising  bis  pow«  to 
revoke  such  license,  anticipate  tliat  danger 
may  accrue  therefrom  to  those  who  have 
been  accustomed  to  use  the  license,  and  is 
therefore  bound  to  notify  them  of  such  revo- 
cation, and  to  warn  them  of  any  fence,  ob- 
struction, or  other  dangerous  means  to  wliich 
be  may  have  reswted  to  exclude  them  from 
his  premises.  S^,  if  the  public  have  hem 
accustomed  to  drive,  though  without  right 
across  the  land  of  a  proprietor,  who,  in  order 
to  stop  them  from  doing  so,  stretches  across 
the  traveled  way,  without  any  warning  to  the 
public,  a  I>arb  wire  fence,  wtiich  is  invisible 
after  dark,  and,  not  knowing  the  ezistemv 
of  the  obstruction,  a  traveler  drives  upon  It 
Injuring  his  horse,  he  will  have  on  action  for 
damages  against  the  landowner.  On  the  oth- 
er hand,  if  an  old  road  on  private  property 
within  the  limits  of  a  city  has  been  fenced 
for  three  months,  the  landowner  wfU  not  tie 
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liable  to  one  Injured  by  drlTing  upon  tbe 
fence  wblle  attempting  to  use  tbe  road,  es- 
pecially 'wbere  tbere  were  other  streets  reg- 
ularly laid  out  for  such  public  use,  along 
which  he  might  Imve  driven  to  bis  destina- 
tion. Tbe  reason  is  that  tbe  open  and  noto- 
rious fencing  up  of  tbe  private  way  for  such 
a  length  of  time  is  of  itself  tantamount  to  a 
public  warning  of  tbe  fact,  and  creates  a 
presumption  that  tbe  fact  is  known." 

In  tbe  case  before  us,  if  the  paasway  bad 
run  over  a  farm,  and  tbe  owner  had  con- 
structed a  fence  of  logs  across  tbe  passway, 
and  this  after  three  months  had  been  thrown 
down,  so  that  appellee,  wblle  galloping  over 
It  in  the  dark,  bad  been  thrown  to  tbe  ground 
by  reason  of  his  horse  stumbling  over  one  of 
the  logs,  it  would  hardly  be  maintained  that 
the  farmer  would  be  answerable  for  tbe  In- 
Jury.  Tbe  wire  was  no  more  likely  to  throw 
a  horse  down  than  a  log  or  pole,  after  dark, 
and  the  case  seems  to  us  to  rest,  in  tbe  end, 
on  tbe  idea — that  cannot  be  maintained— that 
it  was  tbe  duty  of  the  railroad  company  to 
keep  tbe  fence  up. 

For  tbe  reasons  indicated,  tbe  <yurt,  un- 
der all  tbe  evidence,  should  have  instructed 
the  Jory  peremptorily  to  find  for  the  defend- 
ant. Judgment  reversed  and  cause  remand- 
ed for  a  new  trial. 


CHICAGO,  ST.  L.  &  N.  O.  RT.  CO.  et  al.  t. 
COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     March  25, 
1808.) 

TAXATION  —  RAILROAD  BRIDOB  —  SBPARATB 
FRANCHISB  VALUE— VALUATION  OF  STATB 
BOARD— CONCLUSIVENESS  —  OMITTED  PROP- 
BRTT— LIMITATIONS— REMOVAL  OP  CAUSES- 
ACTION  BT  STATB. 

1.  Where  a  railroad  bridge  la  part  of  one  sys- 
tem, built  aud  operated  under  one  charter,  and 
owned  by  the  same  company  as  the  railway  line 
with  which  It  is  connected,  it  does  not  have  a 
separate  franchise  value  for  the  purpose  of  as- 
sessment for  taxation. 

2.  Action  of  the  State  Board  of  Assessment 
and  Valuation  in  fixing  the  valuation  of  prop- 
erty liable  to  assessment  for  taxation  is  couclu- 
sive  alike  on  the  state  and  on  the  property  own- 
er, after  the  expiration  of  the  time  allowed  for 
hearing   complaints. 

3.  Act  May  23,  1890,  which  gives  the  right 
to  the  commonwealth  to  Institute  actions  to  re- 
cover all  taxes  which  have  accrued  or  may  ac- 
crue, and  which  cannot  be  collected  by  the  or- 
dinary methods  of  distraint  and  sale,  but  pro- 
vides that  no  action  shall  be  instituted  upon  any 
claim  for  taxes  that  have  been  assessed  more 
than  five  years,  deals  more  directly  with  actions 
to  recover  taxes,  where  the  assessment  and  levy 
have  been  made,  than  with  cases  of  omitted  as- 
sessments. 

4.  It  is  the  policy  of  the  law  to  put  at  rest 
stale  demands,  of  whatever  character,  includ- 
ing demands  for  taxes. 

5.  Ky.  St.  {  2523.  provides  that  "the  limita- 
tions prescribed  In  this  chapter"  shall  apply  to 
actions  by  the  commonwealth,  as  well  as  to  ac- 
tions by  private  persons,  except  where  a  difler- 
eut  time  is  otherwise  prescribed.  One  of  the 
actions  mentioned  in  the  chapter  is  section  2515 
— "an  action  upon  a  liability  created  by  statute. 


when  no  other  time  is  fixed  by  the  statute  cre- 
ating the  liability."  Section  469  declares  that 
the  term  "action  shall  include  all  proceedings 
in  any  court  in  the  commonwealth.  Section 
4021  provides,  inter  alia,  that  "when  any  lands 
or  Improvements  shall  not  be  assessed  in  any 
one  year  it  may  be  assessed  retrospectively,  in 
the  manner  provided  by  law,  for  that  year,  at 
any  time  not  later  than  five  years  thereafter." 
Beld,  that  a  proceeding  to  compel  a  taxpayer  to 
list  property  for  any  one  year,  if  not  begun 
withu  five  years  from  the  time  when  it  could 
first  have  been  instituted,  is  barred. 

6.  A  state  is  hot  a  citizen,  and  an  action  by 
it  is  not  removable  into  the  federal  courts  un- 
der Act  Cong.  Aug.  13.  1888,  25  Stat.  433  [U. 
S.  Comp.  St.  1901,  p.  508],  which  provides  for 
removal  of  a  suit  wholly  between  citizens  of 
different  states." 

7.  A  proceeding  commenced  in  the  county 
court  to  cause  the  assessment  for  taxation  of 
omitted  property  is  not  such  an  action  as  might 
have  originally  been  commenced  in  the  United 
States  Circuit  Court,  and  is  not  removable 
thereto. 

Appeal  from  Circuit  Court,  Ballard  County. 

"To  be  officially  reported." 

Proceeding  by  A.  L.  Sbelboume,  auditor's 
agent,  on  behalf  of  the  commonwealth  of 
Kentucky,  against  tbe  Chicago,  St  Louis  & 
New  Orleans  Railway  Company  and  another, 
to  compel  the  assessment  for  taxation  of  cer- 
tain omitted  property.  Judgment  assessing 
tbe  property,  except  for  certain  years,  and  tbe 
defendants  appeal,  and  tbe  commonwealth 
and  Sbelboume  bring  a  cross-appeal.  Re- 
versed on  defendants'  appeal,  and  affirmed  on 
cross-appeal. 

J.  M.  Dickinson,  Plrtle  &  Trabue,  and  Cor- 
bett  &  White,  for  appellants.  Jno.  W.  Ray, 
for  appellees. 

O'REAR,  J.  This  proceeding  was  bistltut- 
ed  June,  1900,  in  tbe  Ballard  county  court, 
by  A.  L.  Sbelboume,  auditor's  agent,  on  be- 
half of  the  commonwealth,  against  tbe  Chi- 
cago, St  Louis  &  New  Orleans  Railway  Com- 
Iiany  and  its  lessee,  tbe  Illinois  Central  Rail- 
road Company,  to  cause  the  assessment,  as 
omitted  pn^erty,  of  tbe  franchise  of  the  first- 
named  railway  company,  represented  by  the 
net  value  of  tbe  intangible  property  in  Its 
bridge  across  tbe  Ohio  river,  near  Cab*o,  and 
known  as  the  "Cairo  Bridge."  The  taxes 
claimed  were  for  the  years  1883  to  1889,  In- 
clusive. 

By  an  act  of  tbe  Legislature  of  1886-88 
(page  1088,  c.  446),  the  railroad  companies 
named  were  authorized  to  build  tbe  bridge. 
It  was  done  by  tbe  Chicago,  St  Louis  &  New 
Orleans  Railway  Company,  and  became  part 
of  Its  line  of  road,  the  whole  of  which  is  be- 
ing operated  by  tbe  Illinoia  Central  Railroad 
Company  under  a  400-year  lease. 

It  Is  tbe  contention  of  appellee  that  tbis 
bridge  bas  a  franchise  value  separable  from 
the  general  franchise  of  tbe  railway  company. 
We  think  not.  When  a  bridge  ia  a  part  of 
one  system,  built  and  operated  under  one 
charter,  and  owned  by  the  same  company  as 
the  railway  line  with  which  It  Is  connected 
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It  does  not  hare  a  separate  franchise  value 
for  the  purpose  of  assessment  for  taxation. 
The  whole  scheme  of  such  assessment,  un- 
der our  statute,  contemplates  the  valuation 
of  the  franchises  of  railway  companies  as  en- 
tireties. 

It  was  shown  by  the  facts  in  this  case  that 
the  State  Board  of  Assessment  and  Valua- 
tion had  included  the  earning  capacity  and 
earnings  of  this  bridge,  together  with  appel- 
lant's other  property  and  earnings,  In  arriv- 
ing at  the  valuation  placed  upon  the  fran- 
chises of  the  companies  for  each  of  the  years 
1805  to  1899,  inclusive.  The  record,  of  the 
board's  action  was  liept  in  a  uniform  manner 
during  those  years,  and  the  taxes  levied  up- 
on the  valuation  of  the  franchises,  fixed  as 
stated,  were  paid  to  the  state  by  appellants 
before  this  proceeding  was  begun.  Under  the 
authority  of  Coulter,  Auditor,  v.  Louisville 
Bridge  Co.  (Ky.)  70  S.  W.  29,  we  hold  that 
the  action  of  the  board  was  conclusive,  and, 
after  the  expiration  of  the  time  for  hearing 
complaints  for  redaction,  was  binding  alike 
upon  the  state  and  the  railway  companies. 

For  the  years  1893  and  1891  the  plea  of 
the  statute  at  limitation  interposed  by  appel- 
lants must  prevail.  The  act  of  May  23,  1890, 
held  by  this  court,  in  Louisville  Water  Com- 
pany V.  Commonwealth,  34  S.  W.  1061,  and 
Commonwealtb  v.  City  of  Louisville,  47  S. 
W.  805,  to  be  yet  In  force,  and  not  repealed 
by  the  chapter  on  "Revenue  and  Taxation" 
adopted  November  11,  1892,  Is  cited  in  argu- 
ment by  appellants  as  being  applicable  in 
part  It  is  as  follows:  "That  the  right  and 
power  is  hereby  vested  in  the  commonwealth 
to  Institute  and  maintain  its  action  to  recover 
all  taxes  which  may  heretofore  have  accrued 
to  the  commonwealth,  or  which  may  here- 
after accrue,  and  which  cannot  be  collected 
by  the  ordinary  methods  of  distraint  and 
sale.  Said  suits  may  be  instituted  in  courts 
of  equity  Jurisdiction  for  the  purpose  of  en- 
forcing the  state's  lien  on  property  which, 
for  any  reason,  cannot  be  sold,  or  for  the 
purpose  of  reaching  Intangible  property  which 
cannot  be  otherwise  reached;  but  no  action 
shall  be  instituted  or  maintained  under  tbe 
provisions  of  this  act  upon  any  claims  for 
taxes  that  have  been  assessed,  or  might  have 
been  assessed,  more  than  five  years  before 
the  commencement  of  the  same."  Railroad 
and  other  public  service  property  had  been 
held  not  subject  to  ordinary  distraint  for 
taxes.  Louisville  Water  Co.  v.  Common- 
wealth, 89  Ky.  244.  12  S.  W.  300,  6  L.  R 
A.  69;  Same  v.  Hamilton,  81  Ky.  617;  Clark 
V.  Louisville  Water  Co.,  90  Ky.  616,  14  S.  W. 
502.  It  was  to  meet  this  precise  condition 
that  tbe  act  quoted  was  enacted.  This  act 
really  deals  more  directly  with  actions  to 
recover  taxes,  where  the  assessment  and  levy 
have  been  made.  Although  it  says  that  no 
action  shall  be  Instituted  or  maintained,  un- 
der the  provisions  of  the  act,  upon  any  claim 
for  taxes  which  have  been  or  might  have 


been  assessed  more  tban  five  years  before, 
the  words  "might  liave  been  assessed"  are 
merely  a  recognition  of  the  limitation  else- 
where provided  by  tbe  statute  law  of  the 
state;  Wbat  the  Legislature  was  providing 
by  the  act  Just  quoted  was  a  means  of  coei^ 
clng  the  payment  of  taxes  by  that  class  of 
property  not  subject  to  distraint  It  is  tbe 
policy  of  the  law  to  put  at  rest  stale  de- 
mands, of  whatever  character.  This  apices 
as  well  to  taxes  as  to  other  matten. 

On  the  subject  of  limitations  generally  It 
is  declared  by  secUon  2523,  Ky.  St:  "The 
limitations  prescribed  in  this  chapter  shall 
apply  to  actions  brought  by  or  in  the  name 
of  the  commonwealth,  in  the  same  manner 
as  to  actions  by  private  persons,  except  where 
a  different  time  is  prescribed  by  some  other 
chapter  in  this  revision."  One  of  tbe  actions 
mentioned  in  that  chapter  is  (section  £15) 
"an  action  upon  a  liability  created  by  statute, 
when  no  other  time  Is  fixed  by  the  statute 
creating  the  liability."  By  section  4fl»,  Ky. 
St.,  In  the  chapter  on  "Construction  of  Stat- 
utes," it  is  provided:  "Tbe  term  "action,' 
when  used  in  this  revision,  shall  be  construed 
to  include  all  proceedhigs  in  any  court  of 
this  commonwealth."  By  section  4021  It  is 
provided:  "Tbe  commonwealth,  and  each 
county,  incorporated  city,  town,  and  taxing 
district,  shall  have  a  lien  on  the  property  as- 
sessed for  the  taxes  due  them  respectively, 
which  shall  not  be  defeated  by  gift  devise, 
sale,  alienation,  or  any  means  whatever,  un- 
less the  gift,  devise,  sale  or  alienation  shall 
have  been  made  for  more  than  five  years  be- 
fore tbe  institution  of  proceedings  to  enforce 
tbe  lien,  and  nothing  shall  be  exempt  from 
levy  and  sale  for  taxes  and  cost  incident  to 
the  sale.  When  any  lands  <v  bnproTements 
shall  not  be  assessed  in  any  one  year,  it  msv 
be  assessed  retroq>ectively,  in  the  manner 
provided  by  law,  for  that  year,  at  any  time 
not  later  than  five  years  thereafter;  but  the 
Uen  thereby  accruing  shall  not  prejudice  the 
rights  of  purchasers  acquired  in  tbe  mean- 
time." The  section  of  the  general  statute 
(tbe  act  of  1886)  of  which  section  4021  is  a 
re-enactment  of  and  amendment  to  reads: 
"The  commonwealth  shall  have  a  lien  for  all 
taxes,  and  the  counties  for  the  county  levy 
and  other  taxes  due  tbe  county,  on  the  prop- 
erty assessed,  and  on  all  other  property  of 
each  person  which  shall  not  be  defeated  by 
gift,  devise,  sales,  alienation,  or  by  any  means 
whatever,  provided,  the  Hen  herein  provided 
for  shall  not  exist  longer  than  five  years." 
Chapter  92,  art  1.  {  2,  Oen.  St  It  will  be 
noted  that  the  snbject  in  hand  and  under 
treatment  by  tbe  sections  last  quoted  is  tbe 
one  of  tbe  lioi  of  the  taxing  district  or 
state,  even  after  the  property  has  passed  into 
the  hands  of  others  than  the  person  owning 
it  when  it  should  have  been  assessed.  The 
last  clause  of  section  4021,  referring  to  the 
power  of  tbe  state  to  assess  omitted  property 
for  back  taxes  for  five  years,  must  be  under- 
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stood  as  referring  to  that  dass  of  property,  a  citizen  of  K 

That  section  recognizes,  as  does  the  act  of  the  Illinois  Cei 

1890,  that  the  right  to  assess  omitted  prop-  zen  of  the  sta 

erty  Is  limited  to  five  years  from  the  time  The  value  of  t 

when  It  should  have  been  assessed.    This  Um-  |2,000.    We  ai 

Itatlon  Is  found  In  sections  2523.  2515,  and  Congress  provli 

469  of  Kentucky  Statutes,  above  quoted.  from  a  state  1 

The  cases  of  Louisville  &  Nashville  R.  Co.  apply  to  this 

T.  Commonwealth,  1  Bush,  250,  McAIlster's  Kentucky  Is  th 

Executor  v.    Commonwealth,    6   Bush,   581,  one   beneflclall 

Baldwin  T.  Shine,  84  Ky.  502,  2  S.  W.  l&l,  state  Is  not  a 

and  Louisville  &  Nashville  R.   Co.   v.   Com-  not  removable 

monwealtb,  86  Ky.  211,  3  S.  W.  139,  arose  1888,  25  Stat 

under    statutes   having   different   provisions,  508].    Stone  v. 

and  when  the  policy  of  the  state  appears  to  6  Sup.  Ct.  790 

have  been  different  from  that  embodied  in  123  U.  6.  443. 

our  present  statutes.    In  the  case  of  Louis-  Ferguson  v.  R 

Tllle  &  Jeffersonvllle  Ferry  Co.  v.  Common-  R.  A.  322;  Pos 

■wealth  (Ky.)  67  S.  W.  626,  the  question  of  156  U.  S.  482 

the  limitation  applicable  to  proceedings  to  list  231.    Furthern 

omitted  property  was  not  Involved,  and,  of  the  county  cov 

course,  was  not  intended  to  be  decided.  Isterial  as  well 

We  are  of  opinion  that  a  proceeding  to  com-  the  matter  of 

pel  a  taxpayer  to  list  property  for  any  one  assessment.    E 

year  is  such  a  proceeding  as  Is  embraced  by  2  S.  W.  164;  I 

tbe  statutes,  supra,  and.  If  not  begun  in  the  11  S.  W.  803. 

proper  court  within  five  years  from  the  time  might  have  b< 

when  the  action  could  first  have  been  lustl-  United  States 

tnted,  the  state  is  barred  of  her  right  to  there-  fore  an  action 

after  maintain  the  action.  Jurisdiction.    1 

A  question  of  practice  Is  presented  upon  properly  overm 
tbe  record  and  argued,  that  we  deem  of  Im-        The  Judgmet 

portance  to  notice.    After  the  service  of  the  cult  courts,  asi 

summons  on  appellants,  they  tendered  their  appellants*   brl 

petition  and  bond  to  the  county  court,  and  1894,  is  reven 

moved  to  transfer  tbe  proceeding  to  the  Cir-  commonwealth 

cait  Court  of  the  United  States  for  the  West-  agent,  because 

em  District  of  Kentucky,  upon  an  allegation  list  the  propel 

of  diverse  citizenship.    It  was  asserted  that  1897,  1898,  anc 

tbe  only  necessary  and  actual  parties  to  the  is  remanded,  -^ 

litigation  were  Sbelboume,  auditor's  agent,  proceeding. 
72  S.W.— 71 
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MORGAN  T.  WICKUPFH. 

(Coort  of  Appeals  of  Kentacky.     Mardi  24, 
1903.) 

MORTOAOES— FORBCLOSDRB-FARTIBS— 
DOWBR. 

1.  A  mortgage  is  a  deed,  within  Ky.  St.  | 
2135,  providing  tliat  the  wife  shall  not  be  en- 
dowed of  land  sold  to  satisfy  a  lien  or  incnm- 
brauce  created  by  deed  in  which  she  joined. 

2.  Under  Ky.  St.  f  2135,  providing  that  the 
wife  shall  not  be  endowed  of  land  sold  to  satis- 
fy an  incumbrance  created  by  deed  in  which  she 
joined,  bot  that,  if  there  is  a  sarplus  after  sat- 
isfying the  lien,  she  may  have  dower  out  of  such 
surplus,  a  wife  who  joins  with  her  husband  in 
a  mortgage  on  the  husband's  land  has  uo  inter- 
est therein,  and  is  not  a  necessary  paxty  to  a 
suit  to  foreclose  the  mortgage. 

Bumam,  C.  J.,  and  O'Rear,  3.,  dissenting. 

"To  be  ofBcJally  reported." 

On  rehearing.    Atfirmed. 

Former  opinion  (70  S.  W.  680)  witbdrawn. 

ThoB.  A.  Morgan  and  L.  P.  Little,  for  ap- 
pellant.   Jep  C.  Jonson,  for  appellee. 


PAYNTER,  J.  The  appellant,  Morgan,  ex- 
ecuted to  appellee,  Wickllffe,  a  note  for  the 
sum  of  12,127.40,  and,  to  secure  the  pay- 
ment of  It,  executed  a  mortgage  upon  a  tract 
of  land  In  Daviess  county,  Ky.  The  prop- 
erty belonged  to  Morgan,  but  his  wife  Joined 
In  the  execution  of  the  mortgage.  This  ac- 
tion was  instituted  to  enforce  It,  to  which  the 
wife  was  made  a  party,  and  was  proceeded 
against  as  a  nonresident  The  husband  ap- 
peared and  made  a  defense  to  the  action.  A 
warning  order  was  made  against  the  wife, 
but  she  never  answered.  The  court  render- 
ed Judgment  decreeing  a  sale  of  the  land  to 
satisfy  the  mortgage  debt,  but  made  no  ref- 
erence to  the  wife's  rights  In  the  land;  nor 
was  a  bond  executed  to  her  as  a  nonresident, 
under  section  410  of  the  Civil  Code  of  Prac- 
tice. A  reversal  Is  sought  upon  the  ground 
that  such  bond  was  not  executed. 

The  wife  was  not  a  necessary  party  to 
the  action.  The  ^ect  of  the  mortgage  wblcb 
she  executed  was  to  release  her  potential 
right  of  dower  hi  the  land,  except  the  sur- 
plus proceeds  arising  from  the  sale  of  the 
land,  if  any.  Section  2135,  Ky.  St.,  reads  as 
follows:  "The  wife  shall  not  be  endowed  of 
land  sold.  In  good  faith,  but  not  conveyed  by 
the  husband  before  marriage,  nor  of  land 
sold,  In  good  faith,  after  marriage,  to  satisfy 
a  lien  or  incumbrance  created  before  mar- 
riage, or  created  by  deed  In  which  she  Joined, 
or  to  satisfy  a  lien  for  the  purchase  money; 
but  If  there  Is  a  surplus  of  the  land  or  pro- 
ceeds of  the  land  after  satisfying  the  lien 
she  may  have  dower  out  of  such  sufplus  of 
the  proceeds,  unless  they  were  received  or 
disposed  of  by  the  husband  In  his  life  time." 
In  this  section  It  is  expressly  stated  *that 
the  wife  is  not  entitled  to  dower  In  land 

f  S.  See  Hortcaxei,  vol.  »,  Cent  Dig.  |  USL 


which  is  sold  In  satisfaction  of  a  Uen  (v  in- 
cumbrance created  before  marriage,  or  cre- 
ated by  deed  in  which  she  Joined,  except,  if 
there  Is  a  surplus  of  the  land,  or  proceeds  of 
the  land,  after  satisfying  the  lien,  she  may 
have  dower  out  of  such  surplus  of  the  pro- 
ceeds, unless  they  were  received  or  disposed 
of  by  the  husband  In  bis  lifetime. 

In  Schweitzer  v.  Wagner,  94  Ky.  458,  22 
S.  W.  883,  the  court  had  under  considera- 
tion the  construction  of  the  statute  above 
quoted.  In  that  case  It  appeared  that  the 
wife  Joined  in  the  mortgage.  In  the  proceed- 
ings to  sell  the  laud  she  was  not  made  a 
party.  Afterwards  she  brought  a  suit  to 
have  dower  assigned  her  out  of  the  land.  It 
was  claimed  that  she  was  not  a  party  to  the 
proceeding  to  enforce  the  lien,  and  tb^'efore 
was  entitled  to  recover  dower.  The  court 
held  that  the  mortgage  In  which  she  Joined 
was  a  deed,  within  the  meaning  of  the  stat- 
ute. In  efTect,  the  court  held  that  she  by 
the  mortgage  divested  herself  of  any  inter- 
est in  the  land;  her  Interest  being  in  the 
surplus  proceeds  which  the  statute  gave  her, 
and  only  in  this  if  the  husband  did  not  dis- 
pose of  it  during  his  lifetime.  In  that  case 
the  court  said:  "It  Is  urged  by  the  appellee 
that  by  the  term  'deed,'  in  this  statute,  is 
meant  'mortgage,'  or,  rather,  tliat  the  former 
embraces  the  latter,  and  that  the  api>ellant, 
having  Joined  In  the  mortgage  or  deed  cre- 
ating the  lien,  to  satisfy  which  the  sale  was 
made.  Is  not  endowed  of  the  land.  There  Is 
much  plausibility  in  this  construction.  The 
intention  certainly  seems  to  be  that  If  the 
wife  Joins  In  a  conveyance  creating  a  lien, 
and  the  land  so  incumbered  be  sold  to  sat- 
isfy it,  she  shall  not  be  endowed  thereof,  but 
may  have  compensation  out  of  the  stirplus, 
etc.  A  deed.  In  the  ordinary  sense  of  that 
term,  is  not  what  Is  meant  in  the  statute,  as 
by  it  no  lien  is  created  against  the  grantors, 
to  satisfy  which  a  sale  of  the  land  can  be 
made.  A  mortgage  of  land  Is  a  conveyance 
of  It  for  the  purpose  of  securing  the  payment 
of  debt  It  Is  a  deed  creating  a  Hen,  and 
seems  to  be  the  very  Instrument  designated 
in  the  statute,  in  which.  If  the  wife  Joins, 
she  is  divested  of  dower,  save  in  the  surplus 
proceeds  of  the  sale,  If  one  be  made,  to  sat- 
isfy the  lien  so  created.  Such  has  been  the 
construction  of  this  statute  In  cases  of  sales 
for  purchase  money.  •  •  •  So  it  would 
seem,  if  It  be  sold  In  good  faith,  because 
there  is  a  Hen  for  debt  created  by  deed  or 
mortgage,  in  which  the  wife  has  Joined,  and 
with  a  view  to  satisfy  it  ahe  should  not  be 
entitled  to  dower.  In  the  absence  of  any  de- 
sign to  deprive  her  of  her  Inchoate  right 
The  statute  makes  no  distinction  between 
sales  made  under  an  order  of  court  and  those 
made  by  the  owner,  and  Hens  for  purchase 
money  are  placed  In  the  same  class  with 
liens  created  by  deed  in  which  the  wife  Join- 
ed. She  occupies  the  same  relation  to  the 
one  class  as  to  the  other.    In  neither  case 
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baa  the  husband  or  wife  any  beneficial  Inter- 
est In  the  lands  not  anbordinate  to  the  liens." 
There  Is  no  distinction  between  a  lien  for 
purchase  money  and  a  lien  created  by  mort- 
gase  or  deed.  The  wife  has  a  potential  right 
of  dower  In  the  land  In  the  one  case  as  in 
the  other.  In  each  case  it  Is  subordinate  to 
the  lien. 

In  Melone,  etc.,  t.  Armstrong,  79  Ky.  248, 
It  is  said:  "This  statute  evidently  contem- 
plated that  a  sale  might  be  made  by  the  hus- 
band, and  that  he  might  sell  the  whole,  or 
only  so  much  as  would  satisfy  the  lien;  but 
whether  sold  by  the  husband,  or  under  the 
Judgment  of  a  court.  If  the  whole  be  sold 
bona  fide,  because  there  is  a  lien  for  the  pur- 
chase money,  and  with  a  view  to  satisfy  It 
In  the  manner  deemed  by  the  husband  to  be 
most  beneficial  to  him,  and  with  no  design 
to  deprive  the  wife  of  her  potential  right  of 
dower,  she  wiU  not  be  entitled  to  dower,  al- 
though less  than  the  whole  would  have  satis- 
fled  the  lien." 

In  Ratcliffc  V.  Mason^  92  Ky.  190,  17  8. 
W.  438,  it  was  held  that,  where  land  of  the 
husband  Is  sold  in  good  faith  to  satisfy  a 
Hen  for  purchase  money,  the  wife  is  not  en- 
titled to  dower  In  the  land,  although  it  may 
have  been  sold  for  more  than  the  amount  of 
the  lien,  and  that  this  Is  true  whether  the 
sale  was  made  directly  by  the  husband,  or 
under  direction  of  the  court,  and  it  must  be 
regarded  as  a  sale  In  good  faith,  whether  it 
1b  made  pursuant  to  a  deed  or  assignment, 
or  directly  by  the  husband,  as  that  which  a 
person  is  legally  bound  to  do  cannot  be  said 
to  have  been  done  In  bad  faith. 

It  was  held  In  Johnson  v.  Cantrlll,  92  Ky. 
B9,  17  S.  W.  206,  that  a  widow  is  not  entitled 
to  dower  In  the  land  of  the  husband  which 
has  been  sold  to  satisfy  a  lien  for  the  pur- 
cbase  money. 

These  opinions  relating  to  a  case  where 
land  was  sold  to  satisfy  a  lien  for  purchase 
money  are  Identical  in  principle  with  the 
case  where  a  mortgage  lien  is  enforced  be- 
cause the  statute  Is  made  to  apply  where 
sales  are  made  directly  by  the  husband,  or 
ander  a  judgment  of  court,  to  satisfy  a  lien 
or  Incumbrance,  whether  it  Is  created  by 
deed  or  mortgage  in  which  she  Joins,  or  to 
satisfy  a  lien  for  purchase  money.  The  only 
difference  between  the  rights  of  the  wife  in 
land  which  the  husband  owns,  and  Incum- 
bers by  mortg^age  In  which  she  joins,  and 
land  which  the  husband  has  purchased,  and 
which  Is  Incumbered  by  Hen  for  purchase 
money,  is  that  the  Hen  for  purchase  money 
is  created  by  the  operation  of  law,  as  it 
attaches  when  the  land  Is  conveyed  and 
the  purchase  money  remains  unpaid,  while 
In  the  case  of  a  mortgage  the  potential  right 
of  dower  exists,  except  when  the  wife  has 
waived  it  by  Joining  in  the  mortgage.  When 
either  of  the  two  transactions  take  place, 
the  wife's  rights  in  the  land  are  exactly  the 
same;   the  difference  being  that  In  the  one 


case  she  waives  her  right,  and  makes  it  sub- 
ordinate to  the  lien,  and  In  the  other  the  law 
determines  it,  and  makes  It  subordinate  to 
the  lien.  The  fact  that  the  wife  is  not  a 
party  to  the  suit  is  immaterial,  because  at 
the  time  of  the  enforcement  of  the  lien  she 
has  no  present  interest  in  the  land  which 
can  be  sold  to  satisfy  the  lien.  In  Tisdale 
V.  Risk,  7  Bush,  141,  the  court  expressly 
held  that  the  widow's  title  cannot  be  ex- 
tended to  the  land  purchased  by  a  party 
from  a  court,  and  conveyed  to  him  by  the 
court  without  Incumbrance  of  lien  in  her 
favor.  The  statute  was  Intended  to  protect 
purchasers  under  such  circumstances,  but 
the  wife  loses  her  dower  and  compensation 
therefor  in  the  surplus  if  it  is  received  or 
disposed  of  by  the  husband  in  his  lifetime. 
This  is  true  whether  the  surplus  proceeds 
are  received  by  the  husband  as  a  result  of  a 
private  or  judicial  sale  of  the  property  to 
satisfy  a  lien  or  incumbrance  on  it  The 
plaintiff  has  no  right  to  the  surplus  proceeds, 
because  his  demand  has  been  satisfied  when 
the  lien  or  incumbrance  has  been  discharged 
by  the  appropriation  of  enough  of  the  pro- 
ceeds of  the  sale  to  pay  his  debt  He  is  not 
compelled  to  look  to  the  application  of  the 
surplus  proceeds;  hence  be  has  no  liability 
for  its  application.  Neither  Is  the  purchas- 
er compelled  to  look  to  the  application  of  any 
part  of  the  purchase  money. 

The  plaintiff  asserted  no  cause  of  action 
against  the  wife.  He  did  not  seek  to  appro- 
priate her  property  for  the  payment  of  the 
debt,  but  only  sought  to  subject  the  hus- 
band's property.  In  which  she,  by  the  mort- 
gage, had  waived  her  potential  right  of  dow- 
er, and,  in  effect  had  consented  that  the 
husband  might  directly  sell  it  without  her 
joining  with  him,  to  satisfy  the  debt;  and 
what  he  could  do,  and  failed  to  do,  the  court 
had  a  right  to  do  for  him.  Had  the  plain- 
tiff given  the  wife  a  bond.  It  could  not  have 
protected  her  against  the  act  of  the  husband 
in  getting  the  surplus  proceeds.  If  any.  It 
would  have  been  an  idle  thing  to  have  exe- 
cuted it 

In  this  case  only  so  much  of  the  land  was 
ordered  sold  as  was  necessary  to  satisfy  the 
Judgment  and  under  which  there  could  be 
no  surplus  proceeds;  and,  of  course,  no  ques- 
tion could  arise  as  to  their  application. 

It  Is  a  useless  thing  to  make  the  wife  a 
party  to  an  action,  because  her  potential 
right  to  dower  may  never  ripen  into  a  dow- 
er Interest,  as  she  may  not  survive  her  hus- 
band. One  desiring  to  purchase  land  at  a 
Judicial  sale  can  examine  the  record  to  see 
whether  the  wife  has  joined  in  the  deed  or 
mortgage,  and  made  her  potential  right  of 
dower  subordinate  to  the  lien  to  satisfy 
which  it  is  being  sold.  The  purchaser  must 
take  notice  of  the  condition  of  the  record 
with  reference  to  her  action. 

It  has  been  suggested  that  she  should 
have  a  right  to  show  whether  or  not  she 
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joined  In  tbe  mortgage  before  the  land  was 
ordered  to  be  sold.  So  far  as  her  rights 
are  concerned,  that  Is  immaterial.  If  she  has 
not  executed  a  mortgage,  and  her  potential 
right  has  ripened  into  a  dower  Interest,  it 
will  then  be  time  enough  to  show  that  she 
did  not  Join  in  the  mortgage  waiving  it 

It  is  suggested  that  tbe  husband  is  inter- 
ested in  tuiTing  the  land  bring  as  much  as 
possible,  and  that  it  will  bring  more  if  there 
is  a  Judgment  barring  her  right  to  dower. 
As  she  signed  the  mortgage,  the  purchaser  is 
presumed  to  have  examined  the  record,  and 
to  have  concluded,  under  the  opinions  of  this 
court,  tliat  her  rights  were  subordinate  to 
the  plaintlfTs  lien.  If  she  had  filed  an  an- 
swer, and  successfully  shown  ttiat  she  did 
not  execute  the  mortgage,  it  would  not  have 
helped  tbe  husband,  because  the* land  would 
have  brought  less  at  tbe  sale  than  it  did 
bring. 

Doubtless  there  are  cases  of  other  courts 
which  hold  the  wife  is  a  necessary  party  to 
an  action  to  enforce  a  lien  upon  tbe  hus- 
band's property.  They  are  not  based  upon 
a  statute,  as  are  tbe  opinions  of  this  court 

The  previous  opinion  delivered  herein  la 
withdrawn.    Judgment  is  affirmed. 

O'REAR,  J.  (dissenting).  The  petition  for 
rehearing  relied  upon  the  cases  of  Tlsdale  v. 
Risk,  7  Bush,  141;  Melone  v.  Armstrong,  79 
Ky.  248;  Ratcllffe  v.  Mason,  92  Ky.  190,  17 
8.  W.  438;  Johnson  v.  Qintrlll,  92  Ky.  59, 
17  S.  W.  200.  Those  cases  were  not  over- 
'  looked  on  the  former  consideration  of  tbe 
case.  But  a  reference  to  them  will  disclose 
that  every  one  of  them  Involved  a  sale  of 
lands  to  satisfy  a  purchase-money  lien.  The 
statute  being  construed  and  applied  provided 
that  the  wife  should  not  be  endowed  of  land 
of  her  husband,  sold  in  good  faith  to  satisfy 
a  purcliase-mouey  lien  thereon.  Section  2136, 
Ky.  St.  Nor  is  she  endowed  of  land  sold  by 
him,  but  not  conveyed,  before  the  marriage. 
No  right  of  hers  was  or  could  be  affected  by 
the  proceedings  if  either  the  land  had  been 
sold  by  the  husband  before  the  man'lage,  but 
not  conveyed,  nor  if  It  was  sold  in  good  faith 
to  satisfy  a  purchase-money  lien.  For  her 
right  as  potential  dowress  had  never  attach- 
ed to  the  land.    However,  we  apprehend  that 


even  in  such  state  of  case  It  would  not  be 
improper  to  Join  the  wife  as  a  party  de- 
fendant under  proper  allegations,  so  that  tbe 
complete  title  might  be  assured  to  tbe  pur- 
chaser. But  in  the  matter  of  a  mortgage  hi 
which  she  has  Joined,  or  which  purports  to 
be  signed  by  lier,  the  case  admits  that  she 
had  a  right  in  the  premises,  but  asserts  that 
she  has  divested  herself  of  it  by  an  act 
which,  under  the  statute,  when  executed  by 
her  before  certain  officials  and  under  cer- 
tain formalities,  extinguishes  her  right  as 
against  the  platntUI's  debt  That  Is  true, 
but  it  is  no  truer  than  that  the  husband  is  by 
a  similar  act  alone  divested  of  his  right  in 
the  land  as  against  that  debt  Why  should 
not  she  have  her  day  in  court,  as  well  as  he, 
before  their  rights  shall  be  foreclosed?  Per- 
chance, she  did  not  sign  the  mortgage,  or 
that  she  did  so  under  duress,  or  by  reason  of 
the  fraud  or  deceit  of  the  mortgagee,  or  she 
may  have  been  non  compos  at  the  time,  or  an 
infant  or  she  may  have  executed  it  for  a 
certain  consideration  from  the  mortgagee  to 
her,  which  had  failed.  Can  it  be  said  that 
she  should  be  precluded,  by  a  Judgment  in  an 
action  to  which  she  Is  not  a  party,  from  mak- 
ing any  such  defense?  There  is  an  obvious 
distinction  between  one's  never  having  had 
a  title,  and  having  conveyed  It  as  pledge  or 
security  for  a  debt  In  the  first  instance  the 
person  may  wey  be  Ignored.  In  the  second 
there  is  always,  under  our  practice,  such  an 
Interest  as  permits  the  person  whose  prop- 
erty is  to  be  taken  in  satisfaction  of  the  debt 
to  be  heard  and  to  redeem.  The  case  of 
Helm  V.  Board  (decided  on  the  same  day  as 
was  this  case)  70  S.  W.  679,  was  likewise  a 
case  where  a  purchase-money  Hen  had  been 
enforced.  The  statute  gave  the  wife.  In  that 
event  dower  only  in  the  surplus  of  land  or 
Its  proceeds  at  the  sale  to  enforce  the  lien. 
Helm  V.  Board  merely  followed  Tlsdale  v. 
Risk,  supra,  and  the  other  cases  cited,  and 
was  cited  in  the  opinion  in  this  case  as  be- 
ing in  harmony  with  its  doctrine. 

For  these  reasons,  and  those  stated  In  the 
original  opinion,  I  cannot  concur  in  the  opin- 
ion now  filed  by  the  majority  of  the  court 
In  this  case. 

BURNAM,  0.  J.,  concurs  In  this  dissent 
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SOMERSET  NAT.  BANKING  GO.'S  RE- 
CEIVER et  at  T.  ADAMS. 

(Conn  of  Anpeals  of  Kentucky.     March  20, 
1903.) 

CORPORATIONS  —  STOCK— OVERISSUB— PAROL 
SUBSCRIPTIONS— VALIDITY. 

1.  Where  a  depoaitor  sued  the  receiver  of  a 
hnnk  for  the  amount  of  a  deposit,  and  he  plead- 
ed that  a  part  of  the  deposit  waa  used  to  pay 
the  depositor's  subscription  to  the  capital  stock 
of  the  bank,  the  harden  of  proof  was  on  the 
receiver  to  show  that  the  purchase  of  stock  wan 
actually  made. 

2.  The  fact  that  the  depositor  proved  his  de- 
posit account  before  the  receiver,  without  in- 
cluding the  part  sued  for,  did  not  estop  him 
from  denying  that  he  subscribed  for  the  stock. 

3.  The  pendency  of  an  action  by  the  receiver 
against  the  depositor  as  a  stockholder  was  not 
a  bar  to  the  action. 

4.  To  facilitate  the  reorganization  of  a  state 
bank  as  a  national  bank,  it  was  agreed  that 
certain  stockholders  should  subscribe  for  all 
the  stock,  which  was  afterwards  to  be  appor- 
tioned among  those  itockholders  of  the  state 
bank  who  desired  to  take  it.  Subsequently  one 
of  the  stockholders  in  the  state  bank  subscribed 
for  shares,  and  certificates  were  issued  to  him. 
Held,  that  there  was  no  overissue,  invalidating 
the  last  subscription. 

5.  Subscription  for  shares  of  stock  in  a  cor- 
poration may  be  made  by  parol. 

6.  Where  a  depositor  sued  the  receiver  of  a 
bank  for  the  amount  of  a  deposit,  and  he  plead- 
ed that  a  part  of  the  deposit  was  used  to  pay 
the  depositor's  subscription  to  the  capital  stock 
of  the  bank,  evidence  that  the  president  and 
cashier,  who  made  the  alleged  sale  to  the  de- 

Cositor,  had  been  given  parol  authority  by  the 
oard  of  directors  to  sell  the  stock,  was  admis- 
sible. 

7.  As  the  original  sabscriber  for  the  shares 
transferred  to  the  purchaser  held  the  stock  as 
a  trustee,  it  was  not  necessary  to  show  any 
authority  from  such  original  sabscriber  for  the 
transfer   to  the   purchaser. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty. 

"Xot  to  be  offldally  reported." 

Action  by  Napier  Adams  against  Chrlstx)- 
pber  Ii.  WUUams,  as  receiver  of  the  Somerset 
National  Banking  Company,  and  another. 
From  a  Judgment  foe  plaintiff,  defendants 
appeal.    Reversed. 

O.  E.  Waddle,  and  F.  F.  Oldham,  for  ap- 
pellants. J.  N.  Sharp,  y.  P.  Smith,  and  W. 
A.  Morrow,  for  appellee. 

BARKER,  J.  This  acUon  was  Instituted 
by  the  appellee,  Napier  Adams,  who  was  the 
plaintiff  below,  against  the  appellants,  Chris- 
topher L.  Williams,  receiver  of  the  Somerset 
National  Banking  Company,  and  the  Somer- 
set National  Banking  Company,  to  recover 
the  sum  of  $500,  alleged  to  have  been  de- 
posited by  him  In  the  bank  and  never  repaid. 

In  the  spring  of  1900  the  stockholders  of 
tbe  Somerset  Banking  Company,  a  coriwra- 
tlon  doing  a  banking  business  in  Somerset, 
Ky.,  concluded  that  it  would  be  to  their  in- 
terest to  change  their  bank,  which  was  a 
state  institution,  into  a  national  bank;   and 
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to  tliat  end,  at  a  stockholders'  meeting,  In 
which  a  large  majority  of  the  stock  was  rep- 
resented, a  resolution  was  passed  authorizing 
the  directors  to  place  tbe  Somerset  Banking 
Company  in  liquidation,  for  tbe  purpose  of 
organizing  a  national  bank,  and  further  au- 
thorizing them  to  fix  such  time  as  they  might 
deem  best  for  such  liquidation  to  go  Into  ef- 
fect, and  to  take  all  necessary  steps  to  per- 
fect the  liquidation,  and  to  organize  a  na- 
tional bank,  to  be  called  tbe  Somerset  Na- 
tional Banking  Conq;>any,  the  capital  stock  of 
which  was  to  be  $50,000;  the  stockholders  of 
the  old  bank  to  have  the  privilege  of  taking 
stock  in  the  new  bank  In  an  amount  equal  to 
fifty  per  cent,  of  their  holdings  in  the  old. 
Afterwards  the  board  of  directors  of  the 
Somerset  Banking  Company  met,  and  elected 
the  following  board  of  directors  for  the  new 
Institution:  L.  D.  S.  Patton,  WUl  0.  Curd, 
George  W.  Wait,  M.  D.  Huffaker,  and  Sam- 
uel Tate— who  were  to  serve  until  the  next 
annual  election,  to  be  held  on  tbe  second  ' 
Tuesday  in  January,  1901.  At  a  subsequent 
mee'ting  the  board  of  directors  of  the  Somer- 
set Banking  Company  fixed  the  30th  day  of 
June,  1900,  as  the  time  at  which  it  should  go 
Into  liquidation.  On  the  11th  day  of  June, 
1000,  the  dlrectoi's  of  the  Somerset  National 
Banking  Company  held  a  meeting,  at  which 
they  elected  George  W.  Walt,  president;  Will 
O.  Curd,  vice  president;  and  R.  O.  Hale, 
cashier.  On  motion  it  was  ordered  that  the 
president,  George  W.  Walt,  and  the  cashier, 
R.  G.  Hale,  "be,  and  they  are  hereby,  au- 
thorized to  proceed  with  the  organization  of 
this  banking  company,  to  purchase  the  re- 
quired books  and  stationery,  procure  the  is- 
sue of  the  currency,  and,  if  possible,  get  mat- 
ters in  shape  to  begin  business  on  the  2d  day 
of  July,  1900  [the  Ist  coming  on  Sunday], 
and  inasmuch  as  the  proposed  stockholders 
are  scattered  over  the  country,  and  in  order 
to  facilitate  the  organization,  it  Is  further  or- 
dered that  the  capital  stock  be  taken  and 
subscribed  for  by  a  limited  number  of  stock- 
holders, who  will,  after  the  organization  is 
completed,  apportion  the  same  on  a  basis  of 
fifty  per  cent  to  the  stockholders  In  the  Som- 
erset Banking  Company  desiring  the  same; 
however,  subject  to  the  law  requiring  the 
directors  of  this  banking  company  to  bold  a 
certain  number  of  shares  so  as  to  qualify  and 
make  themselves  eligible  to  hold  said  offices 
as  directors."  In  pursuance  of  this  author- 
ity, application  was  made  to  the  United 
States  Comptroller  of  the  Currency  for  the 
organization  of  the  Somerset  National  Bank- 
ing Company.  In  order  to  comply  with  the 
national  bank  act,  and  the  rules  and  regula- 
tions of  the  Comptroller  of  the  Currency, 
formal  application  papers  were  made  out; 
and,  in  pursuance  of  the  agreement  that  a 
limited  number  of  persons  should  subscribe 
for  all  the  stock,  L.  S.  D.  Patton,  Samuel 
Tate,  M.  D.  Huffaker,  George  W.  Walt,  R. 
O.  Hale,  Will  C.  Curd,  James  Denton,  A  M. 
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Glrdler,  H.  Clay  KeweU,  and  B.  G.  NeweU, 
all  residing  in  Somerset,  Ky.,  subscribed  for 
the  whole  capital  stock  of  tlie  proposed  bank, 
each  taking  50  shares,  whereupon  the  Som- 
erset National  Banking  Company  was  doly 
and  legally  organized  under  the  national 
bank  act,  and  empowered  to  carry  on  a  bank- 
ing business  at  Somerset,  Ky.  The  subscrip- 
tions of  the  10  itersons  mentioned  were  only 
intended  to  effect  the  organization  of  the 
bank  expeditiously,  and  to  facilitate  the  ai^ 
rangement  by  which  the  stockholders  in  the 
Somerset  Banking  Cbmpany  should  have  the 
privilege  of  subscribing  for  the  new  stock  to 
the  extent  of  50  per  cent  of  their  holdings 
of  stock  in  the  old  bank,  and  also  that  at 
least  $10,000  worth  of  the  stock  in  the  new 
bank  should,  if  possible,  be  sold  to  new  sub- 
scribers, for  the  purpose  of  interesting  them 
in  the  proposed  bank.  It  was  never  intend- 
ed that  these  subscriptions  should  be  any- 
thing mtnre  than  formal,  the  subscribers  be- 
*  ing  practically  trustees  for  the  proposed  new 
subscribers. 

The  new  bank,  being  thus  organized,  was 
started  in  business.  Among  its  depositors 
was  appellee,  Napier  Adams,  who  entered 
Into  negotiations  with  the  officers  of  the  bank 
for  the  purchase  of  five  shares  of  stock.  He 
having  agreed  to  subscribe  for  this  number. 
It  was  paid  for  by  charging  his  deposit  ac- 
count with  the  sum  of  $500,  and  crediting 
him  on  the  stock  ledger  with  that  sum;  and 
in  pursuance  of  this  subscription  a  certifi- 
cate of  stock  was  made  out  to  him  for  the 
five  shares  of  stock,  and,  in  the  expectation 
that  he  would  call  for  it,  was  laid  aside  In 
the  bank  for  him,  but  was  never  delivered. 
The  new  bank  seems  to  have  had  an  ex- 
ceedingly short  career.  It  commenced  busi- 
ness on  the  2d  day  of  July,  1900,  and  was 
placed  in  the  hands  of  a  receiver  by  the 
Comptroller  of  the  Currency  on  the  17th  day 
of  August,  1900 — for  what  reason,  does  not 
definitely  appear,  but  presumably  because  It 
assumed  the  payment  of  the  deposits  of  the 
old  bank,  which  must  have  been  insolvent. 
It  having  been  found  necessary  by  the  Comp- 
troller of  the  Currency,  in  order  to  pay  the 
indebtedness  of  the  appellant  bank,  to  make 
an  assessment  upon  all  the  stockholders,  this 
was  done;  and  in  default  of  payment  an  ac- 
tion was  Instituted  by  the  receiver  In  the 
United  States  District  Court  for  the  Eastern 
District  of  Kentucky  against  a  large  number 
of  stockholders,  among  whom  was  the  ap- 
pellee, whereupon  the  appellee  instituted  this 
action  in  the  circuit  court  of  Pulaski  county 
in  order  to  test  the  question  In  the  state 
court  as  to  whether  or  not  his  subscription 
to  the  stock  of  the  defunct  bank  was  valid. 
To  this  action  the  receiver  filed  an  answer 
containing  four  paragraphs,  in  which  be  re- 
spectively denies  the  indebtedness  as  set  out 
In  the  jpetition,  pleads  the  subscription  by 
appellee  of  the  stock,  the  application  of  the 
$500  deposited  by  appellee  In  the  bank  in 


payment  therefor,  the  pendency  of  thla  ac- 
tion In  the  federal  court  as  a  bar  to  this,  and 
that  the  plaintiff  Is  estopped  to  deny  tbat  he 
was  a  subscriber. 

The  burden  of  proof  was  upon  Oub  defend- 
ant An  examination  of  all  the  pleadings 
shows  that  the  money  sued  for  was  placed 
on  deposit  in  the  bank,  and  the  plea  that  It 
was  used  In  paying  appellee's  stock  sabscrip- 
tion  Is  a  plea  of  payment;  nor  do  we  tbink 
that  the  fact  that  plaintiff  proved  his  deposit 
account  before  the  receiver,  without  Includ- 
ing the  $500  In  question,  or  the  fact  that  he 
paid  several  assessments  on  his  stock,  estop- 
ped him  from  denying  that  he  was  a  stock- 
holder, if  the  truth  justified  his  so  doing,  as 
these  acts  did  not  place  the  receiver  in  any 
worse  position  than  if  they  had  not  occurred. 
The  pendency  of  the  acuon  by  the  receiver 
against  the  plaintiff  in  the  federal  court  was 
not  a  bar  to  the  prosecution  of  this  action. 

When  the  case  came  on  for  trial  the  circuit 
Judge  held  that  the  burden  of  proof  was  on 
the  appellee,  whereupon  he  testified  In  bis 
own  behalf  and  rested.  The  appellants  then 
moved  the  court  for  a  peremptory  Instruction 
to  the  Jury  to  find  for  them,  which  being 
overruled,  they  then  infaroduced  their  testi- 
mony. At  the  close  of  all  the  evidence,  both 
sldd'S  moved  for  peremptory  InstructlonB  to 
the  Jury  to  find  for  them,  respectively.  The 
motion  of  the  appellants  was  overmled,  and 
that  of  the  appellee  was  sustained,  whereup- 
on. In  obedlrace  to  the  instructions  of  the 
court,  the  Jury  found  for  the  appellee  in  the 
sum  of  $500,  as  prayed  for  In  liia  petition. 
The  appellants'  motion  tor  a  new  trial  having 
been  overruled,  they  have  brought  the  case 
here  on  appeal. 

We  are  of  the  opinion  that  the  appeUants* 
motion  for  a  peremptory  instruction  should 
have  been  sustained,  and  that  of  api)ellee 
should  have  been  overruled.  The  appellee 
admitted  that  he  had  agreed  to  subscribe  for 
the  stock,  that  he  knew  and  acquiesced  in 
his  deposit  account  being  charged  with  tiie 
sum  of  $500  to  pay  for  It  and  that  be  re- 
garded himself  as  a  stockholder  for  a  con- 
siderable time  after  the  bank  went  into  the 
hands  of  a  receiver.  We  do  not  think  that 
the  arrangement  made  for  the  organization 
of  the  bank,  whereby  ten  men  nominally 
subscribed  for  all  of  the  stock,  made  the  sub- 
scription of  the  appellee  for  five  shares  an 
overissue,  which  would  invalidate  the  sub- 
scription. The  arrangement  was  merely  one 
of  convenience;  it  never  being  the  intention, 
either  of  the  subscribers  or  the  bank,  that 
they  should  really  take  It  but  on  the  con- 
trary, they  were  looked  upon  simply  as  trus- 
tees for  such  new  stockholders  as  could  be 
induced  to  subscribe.  The  arrangement  wm 
a  beneficial  one,  as  it  would  have  been  un- 
practlcable  to  have  organized  the  bank,  so 
as  to  give  the  old  stockholders  the  privilege 
of  subscribing  for  the  new  stock  in  the  pro- 
portion agreed  on,  except  by  adopting  this 
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plan,  or  some  similar  one.  The  stockholders 
of  the  Somerset  Bankhig  Company  were  scat- 
tered over  the  country  at  various  places.  It 
was  necessary,  under  the  national  bank  act, 
that  the  subscribers  should  be  named,  their 
residences  given,  and  that  they  should  ac- 
knowledge the  articles  of  incorporation.  It 
would  have  beoi  an  Interminable  labor  to 
have  procured  this  from  the  old  stockholders, 
and  therefore  we  think  that  the  plan  adopt- 
ed, under  the  circumstances,  was  entirely  rea- 
sonable. This  very  question  arose  in  the 
case  of  Talnre  Savings  Bank  v.  Talbot,  131 
Cal.  45,  63  Pac.  172.  In  that  case,  in  order 
to  expedite  the  organization  of  the  corpora- 
tion, one  Linder  subscribed  for  183  shares, 
not  with  the  Intention  of  actually  taking 
them,  but  In  order  to  effect  the  incorpora- 
tion, and  to  hold  them  in  trust  for  future 
subscribers.  In  a  suit  against  the  stockhold- 
ers for  thdr  subscriptions,  this  action  of  Lln- 
der's  was  charged  as  being  an  overissue  of 
stock,  rendering  the  subsequent  subscriptions 
Invalid.  To  this  the  court  made  answer: 
"The  contention  that  the  stock  of  these  ap- 
pellants was  an  overissue,  and  therefore 
void,  is  based  upon  figures,  rather  than  ujion 
facts,  for  in  truth  there  was  never  Issued  by 
tbe  organization  a  single  share  more  than  the 
five  hundred  authorized  by  its  articles  of  in- 
corporation. The  argument  of  appellants 
here  Is  that  the  aggregate  subscription  list 
showed  more  than  five  hundred  shares;  that 
Liinder,  in  the  article  of  incorporation,  was 
down  for  one  hundred  and  eighty-three 
shares;  that  the  subscribers  and  Incorpora- 
tors acquired  rights  to  this  stock,  of  which 
they  could  not  be  deprived  without  their  con- 
sent and  without  the  unanimous  consent  of 
the  stockholders;  and  that,  casting  up  the 
total  of  the  subscription  list  and  the  amount 
set  down  in  the  articles  of  incorporation,  the 
result  is  a  sum  far  exceeding  five  hundred 
shares.  The  facts  appear  to  be  that,  at  the 
time  tbe  articles  of  incorporation  were 
drawn,  all  the  subscription  lists  were  not  at 
band,  and  that  Linder,  tbe  organizer  and 
promoter  of  the  organization,  put  his  name 
down  for  one  hundred  and  eighty-three 
shares,  to  make  op  the  full  total  of  five  hun- 
dred shares.  In  so  doing  he  constituted  and 
regarded  himself  as  the  self-appointed  agent 
of  other  subscribers,  whose  names  were  not 
at  hand,  and  the  fact  Is  that  no  subscriber 
was  refused  the  amount  of  stock  which  he 
demanded,  but  such  stock  was  issued  to  him 
directly  by  the  corporation;  It  being  taken  In 
some  instances  from  the  amount  of  Linder's 
one  hundred  and  eighty-three  shares.  In 
this  there  was  complete  acquiescence  upon 
the  part  of  Linder  and  the  other  stockhold- 
ers. *  *  *  There  Is  not  tbe  slightest  sug- 
gestion that  Linder  was  acting,  or  attempt- 
ing to  act,  in  fraud  of  the  rights  of  any  one. 
Before  the  organization  of  the  corporation. 
Pope  and  Talbot  liad  agreed  to  take  stock 
in  tt    The  amount  had  not  been  definitely 


decided  upon.  The  stock  subsequently  tak- 
en by  Pope  and  Talbot  concluded  the  agree- 
ment, and,  in  this  subscription  of  one  hun- 
dred and  eighty-three  shares,  Linder  may  be 
regarded  as  having  acted  as  their  agent,  as 
well  as  the  agent  of  others  to  whom  stock 
was  afterwards  issued,"  Citing  San  Joaquin, 
etc.,  V.  Beecher,  101  Cal.  79,  35  Pac.  349; 
Burr  V.  Wilcox,  22  N.  Y.  651;  TerwiUiger  v. 
Great  "Western  Tel.  Co.,  69  111.  249;  Bates  v. 
Great  Western  Tel.  Co.,  134  lU.  536,  25  N. 
E.  521.  This  docti-ine  Is  also  upheld  in  the 
case  of  Burt  v.  Bailey  and  others,  19  C.  C. 
A  651,  78  Fed.  693. 

Xo  certificate  was  issued,  or  contemplated 
being  Issued,  to  the  10  original  subscribers, 
for  the  full  amount  of  their  subscriptions. 
They  were  merely  conduits  through  whom 
tbe  bank  was  to  distribute  Its  stock  to  Its 
future  subscribers  in  the  manner  contemplat- 
ed by  the  original  resolution  of  the  stock- 
holders of  the  Somerset  Banking  Company. 

It  was  not  necessary  that  the  subscription 
should  have  been  made  by  appellee  in  writ- 
ing. Subscriptions  for  the  stock  of  corpo- 
rations are  made  according  to  the  principles 
governing  contracts  generally,  and  we  know 
of  no  principle  which  forbids  them  being 
made  by  parol.  In  the  American  &  English 
Encyl.  of  Law,  c.  23,  tit  "Stockholders," 
786,  It  is  said:  "No  particular  form  is  es- 
sential to  the  validity  of  a  contract  of  8ut>- 
scrlption.  Any  form  by  which  an  Intent 
to  effect  a  contract  of  membership  is  mani- 
fest will  suffice,  and  even  without  a  formal 
subscription,  or  where  It  is  Irregular,  the 
contract  may  be  Inferred  from  acquiescence 
and  acceptance  of  the  benefits  of  member- 
ship." In  Cook  on  Corporations,  vol.  1,  {  62: 
"The  contract  of  subscription  for  shares  of 
stock  In  an  incorporated  company  may  be 
entered  Into  In  various  ways.  Whenever  an 
Intent  to  become  a  subscriber  Is  manifested, 
the  court  is  inclined,  without  particular  ref- 
erence to  formality,  to  hold  that  the  contract 
of  subscription  subsists.  It  Is,  as  in  the 
case  of  other  contracts,  a  question  of  Intent 
Formal  rules  are,  for  the  most  part,  disre- 
garded. And  in  general  a  contract  of  sub- 
scription may  be  made  in  any  way  In  which 
other  contracts  may  be  made.  Any  agree- 
ment by  which  a  person  shows  an  Intention 
to  become  a  stockholder  Is  sufficient  to  bind 
both  blm  and  the  corporation.  When  one 
accepts  or  assumes  the  position  and  duties, 
and  claims  the  rights,  privileges,  and  emolu- 
ments, of  a  stockholder,  and  tbe  corporation 
accepts  or  acquiesces  therein,  such  person 
Is  estopped  to  deny  that  he  Is  a  subscriber, 
even  though  there  may  have  been  sometliing 
irregular  or  defective  in  the  formal  manner 
of  his  subscription,  or  there  may  have  been 
no  formal  subscription  at  all.  •  •  •  There 
have  been  various  dicta  to  the  effect  that  a 
subscription  cannot  be  entered  into  by  parol, 
but  tbe  later  and  better  opinion  Is  that  such 
a  subscription  la  valid  and  binding."     A 
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verbal  subscription  tot  stock  in  a  corporation 
was  expressly  npbeld  by  this  court  in  tlie 
case  of  Tabler,  etc.,  ▼.  The  Anglo-American 
Association,  Limited,  32  S.  W.  602.  We  quote 
the  following  from  the  opinion:  "The  testi- 
mony shows  tliat  this  was  a  verbal  subscrip- 
tion of  stock,  and  no  written  evidence  is  ex- 
hibited, except  a  writing  evidencing  a  sub- 
scription by  others,  and  to  which  neither  of 
the  appellants'  names  are  attached.  It  is 
plain,  however,  tliat  the  appellant  either  pur- 
chased the  stock  or  subscribed  for  it,  and 
on  this  Issue  the  testimony  is  so  conflict- 
ing as  not  to  Justify  a  reversal  on  that 
ground  for  want  of  evidence  to  support  the 
Judgment  In  fact,  It  clearly  appears  that 
this  stock  at  the  time  of  purchase  was  in 
great  demand,  and  it  is  scarcely  to  be  sup- 
posed that  a  sale  would  be  made  so  much 
below  the  market  value,  and  by  one,  as  he 
states,  having  no  authority  to  dispose  of  the 
stock.  The  discrepancy  in  the  testimony 
has  arisen,  no  doubt,  from  the  confidence 
the  parties  bad  in  the  success  of  the  enter- 
prise, and  their  inattention,  therefore,  to 
what  actually  transpired  with  reference  to 
the  transaction.  It  does  appear  singular 
that  a  verbal  subscription  involving  so  much 
should  have  been  made,  and  equally  so  that 
the  stock  should  have  been  purchased,  and 
the  money  paid,  and  no  certificate  of  stock 
ever  issued  or  demanded;  and  tliis  loose 
manner  of  doing  business  has  caused  this 
difllculty  between  the  parties." 

Tbe  trial  court  erred  in  refusing  to  al- 
low appellants  to  show  parol  authority  from 
the  board  of  directors  to  the  president  and 
cashier  to  sell  this  stock  to  appellee,  although 
we  do  not  think  it  material  in  this  case,  as 
the  acquiescence  in  the  sale  by  the  board 
of  directors  conclusively  evidences  their  ratl- 
flcatlon  of  the  transaction,  even  If  there 
should  be  any  doubt  as  to  the  original  au- 


thority to  nutke  the  sale.  The  directors  are 
presumed  to  be  informed  of  the  ordinary 
business  of  the  bank,  and  they  would  not  be 
permitted,  if  they  so  desired,  after  receiving 
appellee's  money  in  payment  for  his  stock, 
to  repudiate  the  transaction. 

The  contention  of  appellee  that  the  stock 
issued  to  him  belonged  to  B.  O.  Newell,  who 
was  one  of  the  10  original  subscribers  for  all 
of  the  capital  stock,  and  that,  as  no  author- 
ity was  shown  by  appellants  from  bim  for 
the  sale  and  transfer,  it  was  void,  cannot  l>e 
maintained.  The  evidence  conclusively 
shows,  as  said  before,  that  B.  G.  Newell  did 
not  own  all  the  stock  which  stood  in  his  name 
under  his  original  subscription.  As  to  future 
subscribers,  he  was  simply  a  trustee,  and 
could  not  refuse  to  transfer,  if  be  would. 
A  refusal  on  his  part  to  permit  the  transfer 
would  have  been  a  gross  breach  of  the  orig- 
inal agreement  imder  which  he  subscribed. 
There  was  no  necessity  of  any  special  au- 
thority from  him  to  Issue  the  certificate  to 
appellee.  He  had  no  certificate  for  the  stock, 
and  never  Intended  to  accept  one,  and  could 
not  have  required  the  bank  to  transfer  it 
to  Iiim  if  he  liad  so  desired.  His  subscrip- 
tion was  only  a  matter  of  organization,  and 
he  and  the  bank  so  understood  it  The  issu- 
ance of  the  certificate  to  appellee  was  per- 
fectly regular,  and  in  conformity  with  the 
original  resolution  for  the  placing  of  the 
stock.  There  can  be  no  doubt  that  appellee 
subscribed  for  it,  or  tliat  he  knew  it  was 
paid  for  out  of  his  money  on  deposit  In  the 
bank;  and,  as  said  before,  he  regarded  him- 
self as  a  stockholder  until  long  after  the 
failure  of  the  bank. 

The  court  should  have  sustained  appel- 
lants' motion  for  a  peremptory  instmctioD 
at  the  close  of  all  the  testimony.  Where- 
fore the  case  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 
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SOMERSET  NAT.   BANKING  CG.'B  RB- 
CEIVER  et  ml.  t.  BRINKLBY. 

(Court  of  Appeals  of  Kentucky.     March  20, 
1908.) 

CORPORATIONS— STOCK  SUBSCRIPTIONS— KVl- 
DBNCR— SUFFJOIENCT. 

1.  In  an  aotiou  by  a  depositor  ai^ainst  the  re- 
ceiyer  of  a  bank  to  recover  a  deposit,  where 
defendant  pleaded  that  the  deposit  had  been 
used  to  pay  for  stock  subscribed  for  by  plaintifF, 
evidence  considered,  and  held  insufficient  to  show 
that  plaintiff  purchased  the  stock. 

Appeal  from  Circuit  Court,  PulasU  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Susie  Brinkley  against  Christo- 
pher L.  WlUiamB,  as  receiver  of  the  Somer- 
set National  Banking  Company,  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    AfQrmed. 

O.  H.  Waddle,  for  appellants.  J.  N. 
Sharp,  V.  P.  Smith,  and  W.  A.  Morrow,  for 
appellee. 

BARKER,  J.  This  action  was  Instituted 
In  the  Pulaski  circuit  court  by  the  appellee, 
Susie  Brinkley,  against  the  appellants,  Chris- 
topher L.  Williams,  receiver  of  the  Somer- 
set National  Banking  Company,  and  the 
Somerset  National  Banking  Company,  to  re- 
cover the  sum  of  $1,000,  which  she  placed  on 
deposit  in  the  Somerset  National  Banking 
Company,  and  which  has  never  been  repaid 
to  her,  as  she  alleges.  All  of  the  facts  as  to 
tbe  organization  of  the  appellant  bank,  the 
appointment  of  a  receiver,  and  the  pleadings 
involved  in  this  case,  are  substantially  the 
same  as  in  the  case  of  The  Somerset  National 
Banking  Company's  ReceiTer  v.  Napier  Ad- 
ams (heretofore  decided)  72  S.  W.  1125,  of 
which  it  is  a  counterpart,  and  reference  is 
DOW  had  to  that  opinion  for  the  facts  nec- 
essary to  illustrate  this  case. 

Upon  the  trial  in  the  circuit  court,  the 
judge,  as  we  think,  properly  ruled  that  the 
burden  of  proof  was  on  tbe  defendants,  who 
are  the  appellants  here,  and  at  the  close  of 
their  testimony  sustained  the  motion  made 
by  appellee  for  a  peremptory  instruction  to 
the  Jury  to  find  for  her  in  the  sum  of  $1,000, 
whlcb  they  did.  Appellants'  motion  for  a 
new  trial  being  overruled,  they  have  ap- 
pealed to  this  court.  The  correctness  of  this 
ruling  of  tbe  circuit  Judge,  under  the  prin- 
ciples enunciated  in  the  Somerset  National 
Banking  Co.'s  Rec'r  v.  Napier  Adams,  de- 
pends upon  the  question  as  to  whether  or  not 
tbe  appellants  established  the  contract  of 
purchase  of  the  stock  In  question  by  appellee 
of  the  appellant  bank. 

After  the  organization  of  the  Somerset 
National  Banking  Company,  tbe  appellee, 
Susie  Brinkley,  entered  Into  negotiations  with 
its  officers,  looking  to  the  purchase  of  10 
shares  of  stock.  Sbe  had  on  deposit  in  the 
bank  $1,265.     No  contract  for  the  purchase 


of  the  stock  was  finally  consummated  by 
appellee,  although  the  matter  was  discussed 
between  her  and  the  bank  officers.  The  talk 
that  she  had  concerning  the  stock  was  with 
R.  O.  Hall,  the  teller  and  cashier.  Mr.  Hall 
was  Introduced  as  a  witness  for  appellants, 
and  on  cross-e^mlnatlon  said  there  was  no 
agreement  between  him  and  appellee  as  to 
the  number  of  shares  that  sbe  would  take, 
and  made  it  perfectly  clear  that  there  was 
no  contract  for  the  sale  of  the  stock  closed 
between  him  and  appellee;  but  be  says  that, 
after  bis  conversation  with  appellee,  her 
brother-in-law,  W.  F.  Tomllnson,  told  him 
that  she  would  take  10  shares,  and  that  he 
settled  the  matter  with  Mr.  Tomllnson.  Mr. 
Tomllnson  was  also  Introduced  as  a  witness 
by  appellants,  and  admitted  that  he  told 
R.  G.  Hall  that  bis  sister-in-law  would  take 
tbe  10  shares  of  stock,  but  said  that  he  bad 
no  authority  from  her  to  close  the  contract, 
and  that  'be  was  not  her  agent  in  any  way, 
and  had  no  right  to  act  for  her;  that  the 
talk  he  bad  with  her  concerning  the  stock 
was  Just  a  family  matter,  and  when  be  told 
Hall  that  she  would  take  tbe  stock  he  as- 
sumed that  she  would  accept  bis  advice  in 
tbe  matter.  The  evidence  did  not  show  that 
the  appellee  ever  knew  that  tbe  contract  was 
closed,  or  that  her  money  had  been  taken 
to  pay  for  the  stock  in  question,  or  that  a 
certificate  for  it  had  been  issudd  to  her.  It 
was  never  delivered,  and  there  was  a  total 
failure 'to  show  that  sbe  ever  made  any  con- 
tract with  appellant  bank  for  the  purchase 
of  the  stock,  or  authorized  any  one  so  to 
do  for  her,  or  that  she  ever  knew  that  her 
name  was  on  the  stockbook. 

We  think  the  court  properly  Instructed  the 
Jury  at  the  close  of  the  appellants'  testimo- 
ny to  find  for  the  appellee.  Wherefore  the 
Judgment  is  affirmed. 


THOMAS  et  al.  v.   SCOTT  et  al. 

(Court  of  Appeals  of  Kentucky.     March  18, 
1003.) 

WILL  —  EXTENT  OF  DBVISB-CONSTRUCTION  — 
EXTRINSIC  EVIDENCE— ADMISSIBILITY. 

1.  Testatrix  devised  a  certain  bouse  and  lot, 
and  to  T.  "the  lot  adjoining,  with  two  storied 
frame  bouse  on  it."  fixtrinslc  evidence  showed 
that  the  latter  lot  had  been  purchased  by  tes- 
tatrix together  with  a  third  tract,  there  being 
a  stone  fence  between  the  two.  She  placed  T. 
In  the  two-story  house,  and  referred  to  thoxe 
premises  as  "T.'s  lot,"  while  referring  to  the 
third  tract  as  "my  lot"  Some  one  desiring  to 
use  the  third  tract,  she  referred  him  to  her 
agent,  who  gave  him  permission  to  fence  three 
sides,  which,  with  the  stone  fence,  completely 
Inclosed  the  tract.  Beld,  that  the  devise  to  T. 
did  not  include  the  third  tract. 

2.  Elxtrinsic  evidence  was  admissible  to  ex- 
plain the  latent  ambiguity  In  the  will. 

Appeal  from  Circuit  Court,  Bourbon  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  George  Scott  and  another 
against  Allen  M.  Thomas  and  others.    Judg- 
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ment  ft>r  plaintiffs,  and  defendants  appeal. 
Reversed. 

McMllIen  &  Talbott  and  T.  N.  Llndsey,  tor 
appellants.  H.  C.  Howard  and  Backner  Olay, 
tor  appellees. 

PAYNTBR,  J.  Lonlsa  A.  Eelnlngham  de- 
parted this  life  in  September,  1880,  leaving 
a  will,  which,  among  others,  contained  the 
tollowlng  provisions: 

"If  Eliza  Baker  (col.)  stays  with  and  takes 
care  of  me  as  long  as  I  live,  I  wish  my  exec- 
utors to  give  her  five  shares  of  my  Northern 
Bank  Stock  for  life,  the  dividends  to  be 
paid  her  by  her  trustee,  and  after  her  death 
go  to  pay  taxes  on  her  brick  house  on  Pleas- 
ant Street;  also  on  the  two  houses  given 
to  servants  on  Georgetown  Hill.  The  house 
and  lot  on  Georgetown  road  to  be  given  to 
Ellen  Humdon's  four  girls,  namely,  Settle, 
Laura,  Carrie  and  Mary  Eliza  Hurdon. 

"The  lot  adjoining,  with  two  storied  frame 
house  on  it,  ^ven  to  Mary  Turner  (col.)  for 
her  sole  use  and  benefit,  her  husband,  who 
she  is  separated  from,  to  have  no  interest  in 
It,  and  at  her  death,  without  children,  to  go 
to  her  sister,  Eliza  Baker  and  brother,  George 
Scott  These  were  the  children  of  my  faith- 
ful servant,  William  Scott,  who  when  free- 
dom came  n^ver  left  me,  and  never  did  or 
would  receive  one  cents  of  wages. 

"All  the  rest  of  my  estate,  including  home 
place,  after  payment  of  my  debts,  if  any, 
with  charges  and  expenses  of  administra- 
tion, including  a  plain  monument  tot  my 
grave,  I  give  to  my  dear  brother,  Landon  A. 
Thomas." 

At  the  time  of  her  death  the  testatrix  was 
the  owner  of  the  lots  shown  by  the  following 
plot: 


The  lot  designated  on  tbe  plot  as  the 
"Hemdon  lot"  was  devised  to  the  Hemdon 
girls;  a  house  of  two  stories  was  on  the  lot 
designated  as  the  "Mary  Turner  lot."  The 
lot  designated  as  the  "Keiningbam  lot"  is 
what  is  known  as  the  "vacant  lot"  in  this 
record. 

After  the  death  of  the  testatrix,  tbe  wid- 
ow and  heirs  of  Landon  A.  Thomas,  the 
residuary  legatee,  sold  It  to  a  party,  and  aft- 
erwards it  was  divided  into  lots,  and  upon 
it  seven  houses  were  built  Mary  Turner 
died  In  1881.  George  Scott  and  Eliza  Baker, 
who  took  the  remainder  interest  In  tbe  lot 
devised  to  Mary  Turner,  Institnted  this  ac- 
tion to  recover  of  appellante  the  several  lots 
in  their  respective  possessions.  The  right  to 
recover  depends  upon  the  constmction  of 
the  clause  of  the  will  devising  the  lot  to 
Mary  Turner.  The  testatrix  bought  the  prop- 
erty consisting  of  the  Mary  Turner  lot  and 
the  vacant  lot  from  .Tames  O'Keefe,  after 
doing  which  she  placed  Mary  Turner  in  the 
house  which  was  situated  on  what  Is  known 
as  the  "Mary  Turner  lot."  After  this  was 
done,  Pete  Mason,  desiring  to  use  the  vacant 
lot,  approached  the  testatrix  with  a  view  of 
obtaining  her  permission  to  fence  and  use 
it  She  referred  him  to  Mr.  Alexander,  her 
agent  who  gave  Mason  permission  to  erect 
the  fence  around  the  lot  except  on  tbe  back 
part  of  It,  where  there  was  a  stone  fence. 
There  seems  to  have  been  an  old  fence  be- 
tween the  Mary  Turner  lot  and  the  vacant 
lot,  which  was  either  rebuilt  or  repaired  l^ 
Mason,  inclosing  the  vacant  lot  The  testi- 
mony conduces  to  show  that  the  testatrix 
claimed  the  vacant  lot  as  her  own  after  she 
had  placed  Mary  Turner  in  possession  of  the 
house.  She  often  referred  to  it  as  "nay  lot" 
and  to  the  other  one  as  "Mary  Tomer's  lot" 
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The  evidence  is  conclUsiTe  that  the  property 
pnrchaBed  from  O'Keefe  was  divided  by  ■ 
fence  as  represented  on  the  plot,  and  the 
small  lot  is  the  one  that  testatrix  referred  to 
as  the  "Mary  Tnmer  lot" 

It  will  be  observed  that  the  testatrix  gives 
to  the  Herndon  girls  a  lot  on  the  Georgetown 
road,  and  Mary  Turner  is  given  the  lot  ad- 
Joining,  with  a  frame  house,  of  two  stories, 
on  it.  The  testatrix  referred  to  the  Hern- 
don property  as  a  "lot,"  and  designated  the 
property  given  to  Mary  Turner  as  a  "lot" 
adjoining  the  Herndon  "lot." 

When  we  consider  the  extrinsic  facts 
which  we  have  detailed,  there  is  no  escap- 
ing the  conclusion  that  the  testatrix  only  in- 
tended to  devise  to  Mary  Turner  the  lot  up- 
on which  her  house  was  situated.  Where 
the  ambiguity  in  a  will  is  patent,  testimony 
Is  inadmissible  to  aid  the  court  in  inter- 
preting it;  but  where  the  intention  of  a  tes- 
tator Is  clearly  expressed,  and  a  doubt  ex- 
ists, not  as  to  the  intention,  but  as  to  the 
nature  or  state  of  facts  in  the  country,  any 
legitimate  evidence  of  which  the  facts  are 
susceptible  is  admissible  from  that  quarter 
to  remove  the  doubt.  Breckenridge  v.  Dun- 
can, 2  A.  K.  Marsh.  50,  12  Am.  Dec.  369. 
Tn  Haydon  v.  Ewlng's  Devisees.  1  B.  Mon. 
Its,  it  was  held,  in  case  of  a  latent  ambl- 
s;nlty  arising  from  the  application  of  the  de- 
vise to  the  subjects  described  in  it,  it  might 
be  solved,  not  only  by  the  facts  both  in  and 
out  of  the  will,  but  also  by  parol  evidence  of 
Intention,  for  it  is  a  question,  not  of  power, 
but  of  intention.  This  court,  In  Allen  v.  Van- 
meter's  Devisees,  1  Mete.  264,  said:  "It  is 
now  well  settled  ttiat  evidence  of  extrinsic 
facts  is  admissible  in  aid  of  the  exposition 
of  wills,  although  they  are  by  our  statute 
requhred  to  be  in  writing,  and  are  for  that 
reason  peculiarly  within  the  general  prin- 
ciple which  excludes  parol  evidence  which 
tends  to  contradict,  add  to,  or  explain  the 
contents  of  written  instruments.  But  this 
extrinsic  evidence  must  always  be  such  as, 
tn  its  nature  and  effect,  simply  explains  what 


the  testator  has  written,  and  not  what  he 
Intended  to  have  written.  .In  other  words, 
the  question,  in  expounding  a  will.  Is  not 
what  the  testator  actually  intended,  as  con- 
tradistinguished from  what  his  words  ex- 
press, but  what  is  the  meaning  of  the  words 
used."  In  this  the  evidence  to  which  we 
have  referred  simply  goes  to  explain  what 
the  testatrix  had  written,  not  what  she  In- 
tended to  have  written.  If  the  language  of 
the  wUl  had  purported  to  convey  both  lots, 
it  would  not  liave  been  admissible  to  show 
that  the  testatrix  did  not  intend  to  devise 
but  one  of  them.  Had  that  been  true,  the 
testimony  of  Mrs.  Shackleford  and  others  as 
to  what  the  testatrix  claimed  with  reference 
to  the  vacant  lot  would  not  have  been  admis- 
sible to  show  that  she  did  not  intend  to  de- 
vise both  of  them.  Their  testimony  serves 
to  explain  what  the  testatrix  bad  written, 
not  what  she  intended  to  have  written.  The 
case  of  Allen  v.  Vanmeter's  Devisees,  cited 
by  appellees,  does  not  lay  down  a  rule  dif- 
ferent from  the  one  In  the  cases  of  Haydon  v. 
Ewlng's  Devisees  and  Breckenridge  v.  Dun- 
can. We  might  call  attention  to  the  fact 
that  Mary  Turner,  after  the  death  of  the 
testatrix,  recognized  Kelningham  estate  as 
the  owner  of  the  vacant  lot,  and  expressed 
her  gratification  to  one  of  the  persons  who 
had  bought  a  lot  in  the  subdivision  that  she 
was  going  to  have  a  neighbor.  Mary  Turner 
saw  the  parties  engaged  In  dividing  the  lots, 
and  persons  engaged  in  building  houses 
thereon,  and  never  made  a  complaint  to  any 
of  them  that  they  were  building  houses  up- 
on her  land.  Neither  did  Eliza  Baker  or 
George  Scott  do  so.  Mary  Turner  lived  up- 
on the  adjoining  lot,  and  the  other  parties 
lived  in  the  city  of  Paris.  While  this  does 
not  tend  to  aid  the  court  in  Interpreting  the 
will,  it  shows  a  contemporaneous  construc- 
tion of  the  will  by  the  parties  who  are  now 
asking  a  different  construction  to  be  placed 
upon  it. 

Judgment  is  reversed  for  proceedings  coa- 
Blstent  with  this  opinion. 
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MEMORANDUM  DECISIONS. 


COMMONWEALTH  y.  JOERGER.  (Conrt 
of  Appeals  of  Kentucky.  March  19,  1903.) 
Appeal  from  Circuit  Court,  Mason  County. 
"Not  to  be  offlcially  reported."  Information  by 
the  auditor's  agent  of  Mason  county  against 
Lewis  Joerger.  .Tudgment  for  defendant  ms- 
taining  a  demurrer  to  the  information,  and  the 
commouwealth  appeals.  Reversed.  G.  A.  Ca4- 
sidy,  for  the  Commonwealth.  L.  W.  Robert- 
sou,  Garret  S.  Wall,  E.  L.  Worthington,  and 
W.  D.  Cochran,  for  appellee. 

NUNN,  3.  The  same  question  is  presented 
in  this  record  as  in  the  case  of  Commonwealth 
of  Kentucky,  by,  etc.,  t.  Laura  O.  Collins 
(this  day  decided)  72  S.  W.  819.  Upon  au- 
thority of  that  case,  and  for  the  reasons  there- 
in stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  that  opinion. 


COMMONWEALTH  r.  LONGNECKER  et 
al.  (Court  of  Appeals  of  Kentucky.  March 
10.  ]903.)  Appeal  from  Circuit  Court,  Mason 
County.  "Not  to  be  officially  reported."  In- 
formation by  the  auditor's  agent  of  Mason 
county  against  Sallie  Longnecker  and  another. 
Judgment  for  defendants  sustaining  a  demurrer 
to  the  information,  and  the  commonwealth  ap- 
peals. Reversed.  6.  A.  Cassidy,  for  the  Com- 
monwealth. L.  W.  Robertson,  Garret  8.  Wall, 
E.  L.  Worthington,  and  W.  D.  Cochran,  tor 
appellees. 

NUNN,  J.  The  same  question  is  presented 
in  this  record  as  in  the  case  of  Commonwealth 
of  Kentucky,  by,  etc.,  t.  Laura  G.  Collins 
(this  day  decided)  72  S.  W.  819.  Upon  author- 
ity of  that  case,  and  for  the  reasons  therein 
stated,  the  judgment  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent 
with  that  opinion. 


COMMONWEALTH  T.  WILLIAMS' 
ADM'X.  (Court  of  Appeals  of  Kentucky. 
March  19,  1903.)  Appeal  from  Circuit  Court, 
Mason  County.  "Not  to  be  officially  reported.'' 
Information  by  the  auditor's  agent  of  Mamu 
county  against  Ezekiel  Williams'  administra- 
trix. Judgment  for  defendant  sustaining  a  de- 
murrer to  the  information,  and  the  common- 
wealth appeals.  Reversed.  G.  A.  Cassidy,  for 
the  Commonwealth.  L.  W.  Robertson,  Garret 
S.  Wall,  E.  L.  Worthington,  and  W.  D.  Coch- 
ran, for  appellee. 

NUNN,  J.  The  same  question  is  presented 
In  this  record  as  in  the  case  of  Commouwealth 
of  Kentucky,  by,  etc.,  v.  Laura  G.  Colling 
(this  day  decided)  72  8.  W.  819.  Upon  au- 
thority of  that  case,  and  for  the  reasons  there- 
in stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  that  opinion. 


COMMONWEALTH        ▼.        ZWEIGART. 

(Court  of  Appeals  of  Kentucky.  March  19, 
1903.)  Appeal  from  Circuit  Court,  Mason 
County.  "Not  to  be  officially  reported."  In- 
formation by  the  auditor's  agent  of  Mason 
county  against  John  O.  Zweigarb    Judgment 


for  defendant  sustaining  a  demurrer  to  tbe  (o- 
formation,  and  the  commonwealth  appeilsi 
Reversed.  G.  A.  Cassidy,  for  the  Common- 
wealth. Ia  W.  Robertson,  Garret  S.  Wall,  E. 
L.  Worthington,  and  W.  D.  Cochran,  for  ap- 
pellee. 

NUNN,  J.  The  same  question  is  presented 
in  this  record  as  in  the  case  of  Commonwealth 
of  Kentucky,  by.  etc.,  t.  Laura  G.  Colliu!) 
(this  day  decided)  72  8.  W.  819.  Upon  au- 
thority of  that  case,  and  for  the  reasons  there- 
in stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  that  opinion. 


LENZ  ▼.  SOOTH  COVINGTON  &  C.  ST. 
RY.  CO.  (Court  of  Appeals  of  Kentucky. 
March  4,  1903.)  Appeal  from  Circuit  Court, 
Campbell  County.  ''Not  to  be  offlcially  report- 
ed." Action  by  Martha  Lens  against  the  Sonth 
Covington  &  Cincinnati  Street  Railway  Cam- 
pany.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed.  Geisler  &  Lockhart, 
for  appellant.     L.  J.  Crawford,  for  appellee. 

PAYNTER.  J.  The  facts  in  this  case  are 
substantially  the  same  as  in  the  case  of  Hei^ 
man  Dierig  r.  The  South  Covington  &  Cincin- 
nati Street  Railway  Company  (this  day  de- 
cided) 72  8.  W.  355,  and  our  conclusions  are 
the  same  in  this  as  iu  that  case.  Judgment 
is  affirmed. 


WRIGHT  v.  SHIPP.  (Court  of  Appeals  of 
Kentucky.  March  17,  1803.)  Appeal  from 
Circuit  Court,  Bourbon  County.  "Not  to  be 
officially  reported."  Action  of  forcible  entrv 
by  P.  E.  Shipp  against  a  J.  Wright.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. N.  C.  Fisher,  for  appellant.  C.  Ams- 
parger  and  Denis  Dundon,  for  appellee. 

NUNN,  J.  Appellee  rented  98  acres  of  laud 
belonging  to  appellant  for  the  term  of  one  year 
from  March,  1901,  to  March,  1902.  This  land 
was  all  iu  grass,  and  was  to  be  used  fbr  grazing 
purposes.  Appellee  afterwards  sold  to  one 
Redmond  the  grazing  privilege  for  a  Umited 
number  of  cattle  on  this  land.  Appellant 
served  notice  on  Redmond  to  vacate  the  prem- 
ises, claiming  that  appellee  had  sublet  the 
premises  to  Redmond  without  his  written  con- 
sent, and  thereby  forfeited  his  lease.  Redmond 
vacated,  and  appellant  then  moved  on  and 
took  charge  of  the  premises.  Appellee  had 
issued  a  writ  of  forcible  entry  agamst  the  ap- 
pellant, and  upon  the  trial  of  this  writ  appel- 
lant was  found  guilty.  He  then  filed  a  trar- 
erse  thereof,  and  took  his  case  to  the  circuit 
court,  and  was  again  found  guilty,  and  ia  here 
now  on  appeal.  The  proof  in  the  case  clearly 
showed,  and  without  contradiction,  that  tbe 
sale  of  the  grazing  privilege  to  Redmond  by 
appellee  was  not  a  subletting  as  contemplated 
by  the  statute,  and  the  lover  court  should  have 
given  a  peremptory  instmction  to  find  appel- 
lant guilty  of  the  forcible  entry.  For  these 
reasons  we  do  not  deem  it  necessary  to  discuss 
the  other  questions  raised  by  counsel  for  ap- 
pellant in  their  brief.  Wherefore  the  judg- 
ment of  the  lower  court  ia  affirmed. 
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STATE  ▼.  SPAETH.  (Supreme  Court  of 
Missouri,  Division  No.  2.  Feb.  3,  1903.)  Ap- 
peal from  St  Louis  Circuit  Court;  Walter  B. 
Douglas,  Jodse.  Fred  Kpaeth  was  convicted 
of  crime,  and  appeals.  Affirmed.  John  A. 
Porter,  for  appellant  Edward  0.  Crow,  Attj. 
Gen.,  and  O.  D.  Coram,  for  the  State. 

BUROESS,  J.  Defendant  was  convicted  In 
the  circuit  court  of  the  city  of  St  Louis  of 
burglary  and  larceny,  and  his  punishment  fixed 
at  three  years'  imprisonment  in  the  peniten- 
tiary for  the  burglary  and  two  years  for  the 
larceny.  He  appeals.  Defendant  is  not  rep- 
resented in  this  court  The  indictment  is  wdl 
enough.  The  instructions  cover  every  phase  of 
the  case,  and  are  free  from  objection.  There 
was  no  error  in  the  admission  or  exclusion  of 
evidence,  and  the  verdict  well  warranted  by 
the  evidence.  The  Judgment  should  be  afBrm- 
eU.     It  iJ  80  ordered.     All  concur. 


BARBER  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  18,  1003.)  Appeal 
from  District  Court,  Llano  County;  M.  D. 
Slator,  Judge.  Underwood  Barber  was  con- 
victed of  burglary,  and  appeals.  Reversed. 
McLean  &  Spears,  for  appellant  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  two 
years :  hence  this  appeal.  This  is  the  second 
appeal  of  this  case ;  the  former  appeal  being 
reported  In  70  S.  W.  210,  6  Tex.  Ct  Rep.  936. 
The  only  question  that  we  deem  necessary  to 
consider  is  the  sufficiency  of  the  evidence.  After 
ft  very  close  scrutiny  of  the  evidence,  we  see 
no  material  difference  between  Ihe  testimony  on 
this  trial  and  the  evidence  adduced  on  the  for- 
mer. We  there  held  that  the  evidence  was  in- 
sufRcient  to  corroborate  the  accomplice,  and  an 
inspection  of  this  record  does  not  cause  us  to 
change  our  opinion.  And  we  bold  that  the  ac- 
complice is  not  corroborated  by  evidence  tending 
to  connect  defendant  with  the  commission  of 
the  crime  alleged. 

The  judgment  ia  reversed,  and  the  cause  re- 
manded. 


BKAL  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  11,  1003.)  Appeal  from 
Dallas  County  Court;  Ed.  S.  Lauderdale, 
Judge.  Henry  Beal  appeals  from  a  convic- 
tion. Affirmed.  Howard  Martin,  Asat  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  keeping  a  disorderly  nonse,  and  his  punish- 
ment assessed  at  a  fine  of  |150 ;  hence  this 
appeal.  There  is  no  statement  of  facts  or  bill 
of  exceptions  in  the  record.  The  motion  for 
new  trial  does  not  raise  any  question  ttiat  can 
be  revised  In  the  absence  of  statement  of  facts 
or  bill  of  exceptions.  No  error  appearing  in 
the  record,  the  judgment  is  affirmed. 


BOTTYER  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  11.  1903.)  Appeal 
from  Parker, County  Court;  D.  M.  Alexander, 
Judge.  Rob  Bouyer  was  convicted  of  mali- 
rions  mischief,  and  appeals.  Affirmed.  R.  B. 
Hood,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  malicious  mischief,  and  fined  $25.  The  rec- 
ord is  without  stiitement  of  facts,  bill  of  ex- 
ceptions, or  motion  for  new  trial.  There  is 
nothing  before  us  showing  that  any  error 
was  committed  on  the  trial  in  the  court  be- 
low.   The  judgment  is  affirmed. 


BRADLEY  t.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  25,  1903.)  Appeal 
from  Knox  County  Court;  G.  B.  Landnim, 
Judge.  Sam  Bradley  was  convicted  of  a  mis- 
demeanor, and  appeals.  Dismissed.  Jas.  A. 
Stephens,  for  appellant.  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  recognizance  Is  defective, 
because  it  does  not  conclude  with  the  phrase 
"in  this  case,"  as  required  in  article  887,  Code 
Or.  Proc.  i  1895,  laying  down  the  form  of 
recognizance  to  be  given  on  appeal.  See  Cryer 
V.  State,  36  Tex.  Cr.  R.  621,  37  S.  W.  753, 
38  8.  W^.  208;  Dufller  v.  State  (Tex.  Cr.  App.) 
38  S.  W.  997;  Brocli  v.  State  (just  decided) 
72  8.  W.  699.  The  motion  of  the  Assistant 
Attorney  General  la  sustained,  and  the  appeal 
is  accordingly  diamissed. 


BBANNAN  v.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  23.  1903.)  Appeal 
from  Hill  County  Court:  L.  C.  Hill,  Judge. 
Mark  Brannan  was  convicted  of  aiding  a  pris- 
oner to  escape,  and  appeals.  Reversed.  J.  E. 
Clarke,  for  appellant.  B.  Y.  Cummings,  Asst. 
Co.  Atty..  C.  F.  Greenwood,  Co.  Atty.,  and 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  This  is  a  conviction  under  ar- 
ticle 229,  Pen.  Code  1805,  for  aiding  a  pris- 
oner to  escape,  appellant's  punishment  being 
assessed  at  a  fine  of  $50.  The  questions  in- 
volved in  this  appeal  are  exactly  similar  to 
those  in  cause  No.  2,547,  W.  O.  Brannan  v. 
State  (decided  at  the  present  term)  72  S.  W. 
184.  We  see  no  reason  for  changing  our  opin- 
ion, and  upon  the  authority  of  that  case  the 
judgment  is  reversed,  and  the  cause  remanded. 

CATBS  ▼.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  18,  1903.)  Appeal  from 
Tarrant  County  Court;  M.  B.  Harris,  .Judge. 
O.  G.  Gates  was  convicted  of  theft  and  em- 
bezzlement, and  he  appeals.  Affirmed.  How- 
ard Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  information  contains  two 
counts,  to  wit,  theft  and  embezzlement  of  prc^- 
erty  under  the  value  of  $50.  On  trial  before 
the  court  appellant  was  adjudged  guilty,  and 
his  punishment  assessed  at  a  fine  of  $2S  and 
one  day's  confinement  in  the  county  jail.  We 
find  no  statement  of  facts  or  bill  of  exceptions 
in  the  record.  The  information  is  in  proper 
form,  and  the  judgment  is  in  accord  with  the 
law  on  the  question  of  punishment.  No  eiTor 
appearing  In  the  record,  the  Judgment  is  af- 
firmed. 


CTIMMTNGS  ▼.  STATE.  (CSourt  of  Criminal 
Appeals  of  Texas.  Feb.  18,  1903.)  Appeal 
from  Tarrant  County  Court;  M.  B.  Harris, 
Jud^e.  Cal  Cummings  was  convicted  of  ex- 
hibiting a  gaming  table  and  bank,  and  he  ap- 
peals. Reversed.  Howard  Martin,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
exhibiting  a  gaming  table  and  bank,   and  bis 

Sunishment  assessed  at  a  fine  of  $100  and  90 
ays'  confinement  in  the  county  jail.  This  is 
a  companion  case  to  those  of  George  Campbell 
V.  State  (No.  2,691)  72  8.  W.  396,  and  Cal 
Cummings  v.  State  (No.  2,689,  just  decided) 
72  S.  W.  395.  In  our  opinion  the  evidence 
does  not  support  the  finding  of  the  jury,  under 
the  authority  of  these  cases  and  Steanres  v. 
State,  21  Tex.  692.  For  this  reason  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


HALL  v.  STATE.    (Court  of  Criminal  Ap- 
peals of  Texas.    Feb.  25,  1903.)    Appeal  from 
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District  Conrt,  Eastland  County;  N.  R.  Lind- 
My,  Judge.  Will  Ilall  was  convicted  of  crime, 
and  aiipeala.  Affirmed.  Howard  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  conricted 
of  burglary,  ana  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
five  years;  hence  this  appeal.  The  record  is 
without  bill  of  exceptions  or  statement  of  facts. 
The  charge  of  the  court  is  applicable  to  a  state 
of  facts  provable  under  the  indictment.  No  er- 
ror appearing,  the  Judgment  is  affirmed. 


HARRIS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Feb.  2B,  1903.)  Appeal 
from  Stephens  County  Court;  W.  C.  Veale, 
Judge.  C  H.  Harris  was  convicted  of  grave 
robbery,  and  appeals.  Reversed.  W.  P.  Se- 
bastian and  Calhoun  &  Webb,  for  appellant. 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  un- 
der article  867,  Pen.  Code  1895,  for  disinter- 
ring and  removing  «  dead  body,  and  his  punish- 
ment assessed  at  a  fine  of  $250.  Appellant 
filed  a  motion  to  quash  the  information  be- 
cause It  failed  to  allege  the  name  of  the  de- 
ceased person  whose  body  was  disinterred. 
This  motion  should  have  been  sustained.  This 
is  a  companion  case  to  that  of  Leach  v.  State, 
72  S.  W.  600,  and  Williamson  v.  State  (No. 
2,610,  this  day  decided)  Id.,  and  reference  ia 
made,  to  that  opinion  for  a  fuller  discussion 
of  this  question.  Accordingly  the  judgment  is 
reversed,  and  the  prosecution  ordered  dis- 
missed. 


MARSHALti  T.  STATE.*  (Court  of  Crim- 
inal Appeals  of  Texas.  Jan.  14,  1903.)  Ap- 
Eeal  from  District  Court,  Tarrant  County;  &- 
y  Dunlilin,  Judge.  Floyd  Marshall  was  con- 
victed of  crime,  and  appeals.  Affirmed.  A.  J. 
Baskins  -and  Thomas,  Spellman  &  Richardson, 
for  appellant.  Robt  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  25  years'  confinement  in  the 
penitentiary.  Appellant  insists  that  the  verdict 
of  the  jury  is  contrary  to  the  law  and  the 
evidence,  and  that  the  court  erred  in  refusing 
various  special  char{[e8.  We  have  reviewed 
all  of  these  errors  assigned,  and  are  of  opinion 
that  there  was  no  error  in  the  action  of  the 
court.  The  special  charges,  so  far  as  appli- 
cable, were  given  in  the  main  charge.  The 
evidence  amply  supports  the  verdict  of  the 
jury.  Appellant  also  complains  in  his  charge 
to  the  jury  upon  manslaughter  the  court  erred, 
in  that  the  same  is  too  restrictive,  and  con- 
fined the  jury  to  only  a  part  of  the  evidence 
indicating  manslaughter.  The  charge  is  as 
follows:  "If,  under  other  instructions  given 
in  this  charge,  you  find  that  the  defendant 
killed  Henry  Tillerson,  and  that  such  killing 
was  an  unlawful  killing,  but  further  believe 
from  the  evidence  that  on  any  occasion  prior 
to  the  occasion  upon  which  defendant  shot 
and  killed  deceased  be,  the  said  Henry  Tiller- 
son,  had  made  to  the  defendant  insulting  re- 
marks concerning  the  mother  of  defendant 
and  if  you  further  believe  that  thereafter,  ana 
upon  the  occasion  of  the  killing,  the  deceased 
used  any  language  or  did  any  acta  which  would 
not  of  themselves  constitute  an  adequate  cause 
for  sudden  passion  on  the  part  of  the  defend- 
ant, as  those  terms  'sndden  passion'  and  'ade- 
quate cause'  are  explained  above,  but  which, 
coupled  with  said  previous  insulting  remarks 
concerning  the  defendant's  mother,  if  any,  did 
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constitute  such  adequate  cause  for  anch  sud- 
den passion,  and  tnat  the  defendant  lulled 
the  deceased  under  the  immediate  influence 
of  sudden  passion  arising  therefrom,  then  yoa 
will  find  that  said  killing  was  not  murder,  bnt 
manslaughter  only."  We  think  this  charge  was 
correct,  and  is  not  subject  to  appellant's  criti- 
cism. It  covers  every  phase  of  the  evidence 
adduced.    The  judgment  is  affirmed. 


PAGE  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  2&,  1908.)  Appeal  from 
Knox  County  Court;  G.  B.  Laudrum,  Judge. 
George  Page  was  convicted  of  crime,  and  ap- 
peals. Appeal  diamiieed.  L.  W.  Dalton  and 
(ieorge  Page,  for  appellant.  Howard  Martin, 
Asst  Atty.  Glen.,  for  the  State. 

HENDERSON,  J.  Motion  is  made  by  the 
Assistant  Attorney  General  to  dismiss  this  ap- 
peal, because  the  recognizance  is  defective  in 
that  it  fails  to  conclude  with  the  phrase,  'in 
this  case,"  as  required  by  article  887,  Code  Cr. 
Proc.  1895,  and  because  it  states  that  appel- 
lant is  to  abide  the  judgment  of  "Oiminai 
Court  of  Appeals."  instead  of  the  "Court  of 
Criminal  Appeals,  as  required  by  said  artide. 
We  have  examined  the  record,  and  are  of  opin- 
ion that  the  motion  is  well  taken.  See  Lee 
Adams  v.  State  (just  decided)  72  S.  W.  588; 
Crver  v.  State,  38  Tex.  Cr.  R.  821,  38  S.  W. 
203.     The  appeal  is  dismissed. 


Ex  parte  PETTUS.  (Ck>urt  of  Criminal  Ap- 
peals of  Texas.  Feb.  11,  1903.)  Ajppeal  from 
District  Court,  Taylor  County;  Harry  Tom 
King,  Special  Judge.  Petition  for  habeas  cor- 
pus by  G.  R.  Pettus  to  obtain  bail.  From  an 
order  denying  the  writ,  petitioner  appeals. 
Affirmed.  J.  M.  Wagstaff,  D.  O.  Hill,  and 
S.  P.  Hardwicke,  for  appellant.  B.  A.  Cox 
and  Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  indicted 
for  murder,  and  resorted  to  the  writ  of  habeas 
corpus  to  obtain  bail.  Upon  a  hearing  he  was 
remanded  to  the  custody  of  the  sheriff,  and 
prosecutes  this  appeal.  In  cases  of  this  char- 
acter we  refrain  flrom  a  discussion  of  the  evi- 
dence. But,  after  a  careful  review  of  the 
facts,  we  are  of  opinion  that  the  court  did  not 
err  in  refusing  bail,  and  the  Judgment  is  af- 
firmed. 


Ex  parte  RICKS.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  25,  1903.)  Appeal  from 
District  Court,  De  Witt  County;  James  C. 
WMlson,  Judge.  Application  by  Steve  Ricks 
for  admission  to  bail  under  a  writ  of  habeas 
corpus.  From  an  order  refnaing  bail,  the  peti- 
tioner appeals.  Reversed.  Bell  &  Browne,  for 
appellant.  Howard  Martin,  Aaat.  Atty.  Oea.. 
for  the  State. 

DAVIDSON,  P.  J.  The  homicide  for  which 
appellant  waa  refused  bail  under  the  writ  of 
habeas  corpus  occurred  in  Karnes  county.  The 
trial  under  the  writ  was  before  the  district 
court  at  Cuero,  in  De  Witt  county,  prior  to 
being  indicted.  We  have  carefully  reviewed 
the  facts  adduced,  and  are  of  opinion  that  the 
court  erred  in  refusing  bail.  The  judgment  is 
therefore  reversed,  and  bail  granted  in  the  som 
of  $10,000,  upon  the  givhig  of  which  in  the 
terms  required  by  law  relator  will  be  released 
by  the  sheriff  of  Karnes  county,  who,  the  rec- 
ord shows,  baa  him  in  custody;  and  it  ia  so 
ordered. 


WATTS  T.  STATE.  (Court  of  Criminal  Ajh 
peals  of  Texas.  March  4,  19(^.)  Appeal  from 
District   Court,   De  Witt   County:    James   C 
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Wilson,  Judge.  Cat  Watts  appeals  from  a  con- 
viction. Affirmed.  Howard  Martin,  Asst. 
Att;.  Gen.,  for  the  State. 

HENDBRSON,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  assessed  at 
six  years'  confinement  in  the  penitentiary; 
hence  this  appeal.  There  is  neither  statement 
of  facts  nor  Dill  of  exceptions  in  the  record. 
We  discover  no  error  in  the  record,  and  the 
judgment  is  accordingly  affirmed. 


FT.  WORTH  &  R.  G.  RT.  CO.  ▼.  SOUTH- 
WESTERN TELEGRAPH  &  TBLEPHONB 
CO.  (Court  of  Civil  Appeals  of  Texas.  Feb. 
4,  1903.)  Appeal  from  Brown  County  Court; 
R.  P.  Conner,  Judge.  Condemnation  proceed- 
ings by  the  Southwestern  Telegraph  &  Tele- 
phone Company  against  the  Ft.  Worth  &  Rio 
Grande  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed 
on  answers  by  the  Supreme  Court  to  certified 
questions.  71  S.  W.  270.  Geo.  H.  Fearons 
and  N.  L.  Lindsley,  for  appellant  McLaurin 
&  Wozencraft,  for  appellee. 

KEY,  J.  The  controlling  question  in  this 
case  has  been  certified  to  and  decided  by  the 
Supreme  Court  (71  S.  W.  270),  and  that  deci- 
sion is  in  favor  of  the  appellee.  Judgment  af- 
firmed. 


SAN  ANTONIO  BREWING  ASS'N  v. 
PARKS  et  al.  (Court  of  Civil  Appeals  of 
Texas.  Feb.  11,  190a)  Appeal  from  Milam 
County  Court;  R.  B.  PooL  Judge.  Action  be- 
tween the  San  Antonio  Brewing  Association 
and  W.  J.  Parks  and  others.  From  the  judg- 
ment the  brewing  association  appeals.  Affirm- 
ed. J.  C.  Oxenford  and  Henderson  &  Free- 
man, for  aopellant.  R.  Lyles,  Chambers  & 
Sharp,  and  Mouta  J.  Moore,  for  appellees. 

FISHER,  C.  J.  We  find  no  error  in  the 
record,  and  the  judgment  is  affirmed.  Af- 
firmed. 


SINGER  MFG.  CO.  t.  RIOS.  (Court  of 
Civil  Appeals  of  Texas.  Feb.  ^1903.)  Ap- 
peal trtan  Travis  Countv  Court;  Geo.  Calhoun, 
Judge.  Action  by  Frank  Rios  against  the  Singer 
Manufacturing  Company.  Judgment  for  plain- 
tiff. Judgment  below  reversed  and  rendered 
in  favor  of  appellant  on  answer  by  Supreme 
Gonrt  to  qnestion  certified.     Faulk  A  Fatter- 


son,  for  appellant.    Brooks  &  Shelley,  for  ap- 
pellee. 

FISHER,  C.  J.  The  opinion  of  the  Supreme 
Court  upon  the  certified  question  settles  this 
case.  71  S.  W.  275.  It  conclusively  appears 
from  the  facts  in  the  record  that  a  balance 
was  due  from  appellee  to  the  appellant,  as  a 
part  of  the  purchase  price  of  the  sewing  ma- 
chine, at  the  time  it  was  taken  possession  of 
by  appellant's  agents.  The  written  contract 
authorized  the  appellant  to  take  possession  of 
the  machine,  if  the  appellee  failed  to  pay  any 
installment  of  the  purchase  price  that  might 
be  then  due.  No  force,  fraud,  or  violence  was 
used  by  the  appellant  when  it  took  possession 
of  the  machine  by  virtue  of  the  provision  in 
the  coutract  noticed.  Judgment  reversed,  and 
rendered  in  favor  of  appellant. 


SOUTHERN  COTTON  OIL  CO.  v. 
STATE.*  (Court  of  Civil  Appeals  of  Texas. 
Feb.  4,  1903.)  Appeal  from  District  Court, 
Travis  County;  F.  G.  Morris,  Judge.  Action 
by  the  state  against  the  Southern  Cotton  Oil 
Cfompany.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed.  Baker, 
Botts,  Baker  &  Lovett,  for  appellant.  O.  K. 
Bell,  Atty.  Gen.,  for  the  State. 

STREETMAN,  J.  The  state  instituted  this 
proceeding  to  forfeit  the  permit  of  the  South- 
em  Cotton  Oil  Company,  a  foreign  corporation, 
to  do  business  in  Texas,  on  account  of  certain 
alleged  allegations  of  the  anti-trust  laws  of 
Texas.  No  other  relief  was  sought,  except  the 
forfeiture  of  said  permit.  Appellant  present- 
ed several  special  exceptions,  assailing  as  un- 
constitutional the  several  acts  of  the  Legisla- 
ture relied  upon  by  the  state.  These  excep- 
tions were  overruled,  and,  appellant  declining 
to  amend.  Judgment  was  entered  for  the  state 
canceling  the  permit,  from  which  this  appeal 
is  prosecuted.  The  only  questions  presented 
relate  to  the  constitutionality  of  the  various 
anti-trust  laws  of  our  state.  In  the  case  of 
State  V.  Shippers'  Compress  &  Warehouse  Co., 
69  S.  W.  58,  5  Tex.  Ct  Re^.  182,  the  Supreme 
Court  decides  that  the  acts  in  qnestion  are  con- 
stitutional in  so  far  as  they  relate  to  a  pro- 
ceeding to  forfeit  the  charter  of  a  domestic 
corporation  or  to  cancel  the  permit  of  a  for- 
eign corporation,  and,  that  being  the  only  re- 
lief sought  or  obtained  In  this  case,  the  judg- 
ment  is  accordingly   affirmed.     Affirmed. 
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ABANDONMENT. 

Of  (rarnishment,  see  "Garuishment,"  t  3. 
Of  homestead,  see  "Homestead,"  §  4. 
Of  insurance,  see  "Insurance,"  §  4. 
Of  right  of  way  see  "Railroads,"  8  3. 

ABATEMENT. 

Pleas  in  abatement,  see  "Pleading,"  |  1. 

ABATEMENT  AND   REVIVAL 

Judgment  as  bar  to  anotber  action,  see  "Judg- 
ment," (  9. 

Pleas  in  abatement,  see  "Pleading,"  (  1. 

Right  of  action  by  or  against  personal  repre- 
sentatiTe,  see  "Executors  and  Administra- 
tors," S  6. 

I    1.     Aaother  aotion  pemdlnc. 

That  plaintiff  sued  originally  in  the  United 
States  conrt,  and  dismissed  her  action  without 
prejudice,  held  no  bar  to  a  subsequent  suit  on 
the  same  cause  of  action  in  the  state  court — 
Chesapeake  &  O.  Ry.  Co.  t.  Riddle's  Adm'z 
(Ky.)   22. 

Where  a  depositor  sued  the  receiver  of  a  bank 
for  a  deposit,  and  he  pleaded  that  the  deposit 
was  used  to  pay  the  depositor's  subscription  to 
capital  stock,  the  pendency  of  an  action  by  the 
receiver  against  the  depositor  as  a  stockholder 
was  not  a  bar  to  the  action.— Somerset  Nat. 
Banking  Co.'s  Receirer  v.  Adams  (Ky.)  1125. 

I  2.    Death  of  pftrty  aad  revlTsl  of  ao- 
tion. 

Under  Sayles'  Ann.  Civ.  St.  art  3353a,  part  of 
claim  for  personal  injuries  held  assignable,  be- 
fore suit,  to  plaintiff's  attorneys.— Galveston,  H. 
&  8.  A.  Ry.  Co.  T.  Ginther  (Tex.  Sup.)  106. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  9. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  {  7. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  §}  1,  3. 

Rights  in  streets  in  cities,  see  "Mnnicipal  Cor- 
porations," I  9. 

ACCEPTANCE. 

Of  guaranty,  see  "Guaranty,"  |  1. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Improvements." 

ACCESSORIES. 

Criminal  responsibility,  see  "Criminal  Law," 
I  2. 
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ACCIDENT. 

Accident  insurance,  see  "Insurance,"  ||  8,  9. 
Cause  of  death,  see  "Death,"  |  1. 

ACCOMPLICES. 

Criminal  responsibility,   see  "Criminal    Law," 

{  2. 
Instructions  as  to  testimony  of,  see  "Criminal 

Law,"  f  22. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Pay- 
m«Jt":   "Release." 

ACCOUNT. 

Accounting  ttetween  partners,  see  "Partner- 
ship," 5  6. 

Accounting  between  tenants  in  common,  see 
"Tenancy  in  Common."  {  1. 

Accounting  by  assignee  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors," 
§  1. 

Accounting  by  executor  or  admmistrator,  see 
"Executors  and  Administrators,"  |  7. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Ac- 
tions," 8  2-  • 

ACKNOWLEDGMENT. 

Of  deed  of  separate  property  of  married  wo- 
man, see  "Husband  and  Wife,"  8  3. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Criminal  Law,"  8  10;  "Evi- 
dence," 8  4. 

I    1.    TaUas  and  oertlfloate. 

Official  character  of  oflScer  taking  acknowl- 
edgment of  deed  held  to  be  sufflcientiy  shown 
in  certificate.— Riviere  v.  Wilkens  Crex.  Civ. 
App.)    608. 

Acknowledgment  of  a  deed  held  not  to  re- 
quire seal  prior  to  Act  May  12,  1846.— Riviere 
V.  W^ilkens  (Tex.  Civ.  App.)  608. 

ACQUIESCENCE. 

As  grounds  of  estoppel,  see  "Estoppel,"  |  8. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Accrual,  see  "Limitation  of  Actions,"  8  2. 

Bar  by  former  adjudication,  'see  "Judgment," 
8  9. 

Commencement  within  period  of  limitation, 
see  "Limitation  of  Actious,"  f  2. 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  8  2. 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Pendency  of  action,  see  "Abatement  and  Re- 
vival," 8  1. 
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Review  of  ppoceedingg,  see  "Appeal  and  Er- 
ror"; "Exceptions,  Bill  of;  "Judgment," 
!  5;  "Justices  of  the  Peace,"  |  2;  "New 
Trial." 

Set-off,  see  "Set-Off  and  Couuterclaim." 

AisOofM  between  partus  in  particular  reiottona. 
See  "Attorney  and  Client,"  i  2;    "Master  and 

Servant,"    fS    2,    10-12;     "Partnership,"    81 

2,  5. 
Co-tenants,   see  "Partition,"   I  1. 

Actions  by  or  aaainst  particular  classe*  of 
parties. 

See  "Brokers,"  §  2;  "Carriers,"  f§  1-7;  "Cor- 
porations," S  3;  "Counties,"  §  4;  "Execu- 
tors and  Administrntors,"  §  6;  "Husband 
and  Wife,"  S  4;  "Infants,"  {  1;  "Insane 
Persons,"  {  1;  "Partnership,"  }  3;  "Rail- 
roads," SI  4,  11;  "Receivers,^'  {  2;  "States," 
i  3;    "Street  Railroads,"  {  1. 

Grantee  of  mortgaged  property,  see  "Mort- 
gages," S  2. 

Stockholders,  see  "Corporations,"  i  2. 

Surviving  partners,  see  "Partnership,"  5  4. 

Telegraph  companies,  see  "Telegraphs  and 
Telephones,"  J  2. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  f  1. 

Particular  causes  or  grounds  of  action. 
See  "Bills  and  Notes,"  f  2;  "Death,"  |  1; 
"False  Imprisonment."  {  1;  "Fraud,"  I  2: 
"Insurance,"  «J  14-17,  22;  "Judgment,"  | 
13;  "Libel  and  Slander,"  {  3;  "MaUcious 
Prosecution,"  §  1;  "Nuisance,"  {§  1,  3;  "Re- 
wards"; "Torts";  "Trespass";  "Trover  and 
Conversion,"  8  1. 

Bail  bonds,  see  "Bail."  (  1. 

Bond  of  insurance  agent,  see  "Insurance,"  I  1. 

Breach  of  contract,  see  "Contracts,"  f  5; 
"Sales,"  8  6;    "Vendor  and  Purchaser,"  (  4. 

Breach  of  warranty,  see  "Sales,"   8  6. 

Compensation  of  broker,  see  "Brokers,"  8  2. 

Delav  in  delivery  of  telegram,  see  "Telegraphs 
and  Telephones,"  §  2. 

Discharge  from  employment,  see  ."Master  and 
Servant,"  8  1- 

Distress,  see  "Landlord  and  Tenant,"  8  8. 

Enforcement  of  vendor's  lien  on  lands  sold,  see 
"Vendor  and  Purchaser,"  8  3. 

Fires  caused  by  operation  of  railroad,  see 
"Railroads."  §  11. 

Foreclosure  of  lien,  see  "Liens." 

Foreign  judgment,  see  "Judgment,"   8   13. 

Injuries  from  discharge  of  surface  water,  see 
"Waters  and  Water  Courses,"   8  1. 

Injuries  from  maintenance  of  railroad,  see 
"Railroads,"  8  4. 

Injuries  to  passengers'  baggage,  see  "Carriers, 
8  7. 

Loss  of  goods,  see  "Carriers,"  8  2. 

Monev  collected  by  attorney,  see  "Attorney 
and   Client,"    8  2. 

Nuisance  on  demised  premises,  see  "Landlord 
and  Tenant,"  8  2. 

Personal  injuries,  see  "Carriers,"  8  6;  "Mas- 
ter and  Servant."  88  10-12;  "Municipal  Cor- 
porations," 8  10:  "Railroads,"  88  9,  lOj 
'^'Street  Railroads,"  8  1. 

Price  of  goods,  see  "Sales,"  8  5. 

Recovery  of  penalties  for  overcharges  by  car- 
riers, see  "Carriers,"  8  1. 

Recovery  of  penalty  for  violation  of  gaming 
laws,  see  "Gaming,"  8  2. 

Bent,  see  "I^andlord  and  Tenant,"  8  3. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Ekninent  Do- 
main," 8  3. 

Wages,  see  "Master  and  Servant,"  8  2. 

Wrongful  attachment,  see  "Attachment,"  8  4. 

Wrongful  execution,  see  "Execution,"  8  4. 

Particular  forms  ofadAon. 
See   "Ejectment";    "Replevin":     "Trespass,"   8 
1;     "Trespass    to   Try   Title'*;    "Trover   and 
Conversion." 


Particular/omwoT  special  reUef. 

See  "Divorce";  "Injunction";  "Partition,"  81; 
"Quieting  Title";    "Specific  Performance." 

Cancellation  of  written  instrnment,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  or  foreclosure  of  lien,  see  Me- 
chanic' Liens,"  8  1;   "Railroads,"  §6.  __ 

Establishment  of  boundaries,  see  "Boundaries. 
6  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  8  5; 
"Railroads,"  8  6. 

Reformation  of  written  instrnment.  see  Ref- 
ormation of  Instruments." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  8  3. 

Partioulor  proceedings  in  aetUms. 

See  "Appearance";  "Continuance";  "Damages;*; 
"Depositions";  "Dismissal  and  Nonsuit  : 
"Evidence**;  ''Expcution**;  "Judgment'*;  "Ju- 
dicial Sales'*;  "Jury";  "Umitation  of  Ac- 
tious'*;  "Parties**;  "Pleading";  "Process*; 
"Reference**;  "Removal  of  Causes**;  "Trial**; 
"Venue.'* 

Default,  see  "Judgment."  8  3. 

Notice  of  action,  see  "Process,"  8  1. 

Offer  of  judgment,  see  "Judgment,**  8  2. 

Verdict,  see  "Trial,"  8  «• 
PartteuUxr  remedies  in  or  iwcident  to  actions. 

See  "Attachment**;  "Garnishment";  "Injunc- 
tion**;   "Receivers**;    "Sequestration." 

iVoeeedlncra  in  exercise  of  spedai  JwrladicUons. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  In  equity,  see  "Equity." 
Suits  in  justices'   courts,   see  "Justices  of  tte 

Peace,"  8  1. 
8    1.    Joinder,     spUitliiK,     oonsoUdatioii, 
and  aeversnce. 

Consolidation  of  ejectment  snit  with  tniit  to 
redeem  from  foreclosure  held  erroueona. — Robin- 
son V.  United  Trust  (Ark.)  992. 

In  an  action  against  a  railway  company,  hdi 
that,  If  complaint  was  framed  to  recover  for 
breach  of  contract  and  illegal  arrest,  two  sepa- 
rate causes  of  action  were  stated. — DieriK  v. 
South  Covington  &  C.  St.  Ry.  Co.  (Ky.)  3.55. 

Under  Rev.  St  1899,  8  593,  held,  that  ther? 
may  be  united  in  the  same  petition  a  count  in 
ejectment,  and,  under  section  650,  to  have 
the  title  to  the  land  ascertained  and  declared. 
—Lane  t.  Dowd  (Mo.  Sup.)  632. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  8  !• 

ADEMPTION. 

Of  legacy,  see  "Wills,"  8  5. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity,"  8 
1, 

ADJOINING  LANDOWNERS. 

See  "Boundaries'*;    "Party  Walls." 

ADJUDICATION. 

Operation  and  effect  of  former  adjadication,  see 
"Judgment,**  88  9,  10. 


ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insurance.' 
8  U. 
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ADMINISTRATION. 

Of  estate  of  decedent,  see  "ExecutoM  and  Ad- 
ministrators." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 
^S  2. 
Of  trust  property,  see  "Trusts,"  t  8. 

ADMISSIONS. 

As  evidence  in  dvil  actions,  see  "Evidence,"  S 
4. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law."  {  10. 

In  pleading,  see  "Pleading,"  {  1. 

To  prevent  continuance,  see  "Continuance." 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Grant  of  lands  held  adversely  as  cbampertous, 

see  "Champerty  and  Maintenance.". 
Of  right  of  way,  see  "Easements,"  |  1. 

S    !•    NatuTe  and  requisites. 

To  acquire  title  by  adverse  possession,  it  must 
be  continuous  and  unbroken.— Rowland  t. 
Wadly  (Ark.)  994. 

Occasional  entries  on  land  and  occasional  cut- 
ting of  timber  held  insufficient  to  set  limitations 
in  motion,  so  as  to  give  the  eutrymau  title  by 
adverse  possession. — Combs  v.  Combs  (Ky.)  8. 

A  widow  in  possession  of  land,  under  a  de- 
stroyed will  of  her  deceased  husband,  for 
more  than  15  years,  claiming  title  in  fee,  held 
to  hare  acquired  title  by  adverse  possession. — 
Eeno  v.  Blackburn  (Ky.)  775. 

Bailroad  company  using  bridge  held  to  oc- 
cupy the  position  of  a  tenant  to  the  owner  of 
the  bridge  so  as  not  to  be  entitled  to  plead 
limitations  under  a  void  deed. — Pittsburg,  C., 
C.  &  St.  L.  E.  Co.  T.  Dodd  (Ky.)  822. 

Plaintiff,  having  acquired  adverse  possession 
to  land  devised  by  the  entrymau  to  plaintiffs 
remote  grantor,  held  to  have  abaolue  title,  un- 
der Rev.  8t.  art.  3347,  as  against  the  entry- 
man's  heirs,  to  whom  the  land  was  patented. 
—Burton's  Heirs  v.  Carroll  (Tex.  Sup.)  581. 

Where  land  was  patented  to  an  entryman's 
heirs,  the  fact  that  they  held  possession  for 
three  years  after  plaintiff  had  acquired  title 
by  adverse  possession  held  no  defense  to  plain- 
tiff's title.— Burton's  Heirs  v.  Carroll  (Tex. 
Sup.)  581. 

In  an  action  for  the  recovery  of  real  estate, 
evidence  considered,  and  held  not  to  establish 
the  ten-year  possession  by  plaintiffs  necessary 
to  give  them  title  under  the  ten-year  statute. — 
AVatts  V.  Bruce  (Tex.  Civ.  App.)  258. 

The  five-year  statute  of  limitation  does  not  ap- 
ply, where  those  claiming  thereunder  fail  to 
show  a  deed  of  record  or  a  payment  of  taxes. — 
Watts  v.  Bruce  (Tex.  Civ.  App.)  258. 

The  three-year  statute  of  limitations  as  to 
those  in  possession  under  "color  of  title"  does 
not  apply  to  one  purchasing  at  execution  sale 
after  the  title  had  passed  from  the  judgment 
debtor  to  his  wife.— Watts  v.  Briice  (Tex.  Civ. 
App.)  258. 

One  adversely  in  possession  of  land  may  pre- 
scribe under  a  recorded  deed  to  one  who  de- 
vised the  land  to  him,  without  having  recorded 
the  will.— McLavy  v.  Jones  (Tex.  Civ.  App.)  407. 

One  adversely  in  possession  of  land  which 
has  been  set  apart  to  her  in  partition  of  the 
estate  of  an  ancestor  may  prescribe  under  deed 
to  the  ancestor,   without  there  having   been  a 


record  of  the  probate  order.— ICeLevy  y.  Jones 
(Tex.  Oir.  App.)  407. 

The  possession  of  the  real  estate  by  an  exec- 
utor held  not  a  break  in  the  possession  of  land 
as  between  ancestor  and  devisee,  being  author- 
ized by  Rev.  St.  arts.  1807,  1869.- McLavy  v. 
Jones  (Tex.  Civ.  App.)  407. 

Where  acts  done  on  laud  give  notice  of  an 
adverse  claim,  accompanied  by  actual  posses- 
sion exclusive  in  character,  limitations  run  in 
favor  of  the  adverse  possessor  from  the  time 
occupancy  commenced,  whether  the  land  be  in- 
closed or  not.— Zepeda  t.  HofEman  (Tex.  Civ. 
App.)  443. 

{    X.     Operation  and  efleot. 

Under  the  direct  provision  of  Bev.  St.  art. 
3344,  the  ten-year  statute  of  limitation  against 
one  in  possession  cannot  include  more  than  160 
acres,  in  the  absence  of  a  recorded  muniment  of 
title  fixing  larger  boundaries. — Watts  v.  Bruce 
(Tex.  Civ.  App.)  258. 

Limitations  held  not  to  have  run  in  favor  of 
an  adverse  possessor.— Zepeda  v.  Hoffman  ("Tex. 
Civ.  App.)  443. 

i  3.    Pleadlnc   eTldenoe,   trial,  and   re- 
•rtew. 

The  giving  of  an  instruction  not  supported  by 
any  evidence  held  reversible  error.— Cochran  t. 
Moerer  (Tex.  Civ.  App.)  1031. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  i  1. 

AFFIDAVITS. 

See  "Depositions." 

For  order  for  publication  of  process,  see  "Pro- 
cess," i  1. 

AFFRAY. 

Self-defense  is  available  as  a  defense  in  a  pros- 
ecution for  an  affray.— Coyle  v.  State  (Tex.  Cr. 
App.)  847. 

In  a  prosecution  for  an  affray  held  error  to 
refuse  to  instruct  on  the  issue  of  self-defense. 
-Coyle  V.  State  (Tex.  Cr.  App.)  847. 

AGE. 

Opinion  evidence,  see  "Evidence,"  |  0. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  {  6. 
In  criminal  prosecutions,  see    Indictment  and 
Information,"   §  6. 

ALIBI. 

Instructions,  see  "Criminal  Law,"  |  22, 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nicipal Corporations."  {  1;  "Schools  and 
School  Districts,"  i  1. 


Digitized  by 


Google 


1140 


78  SOUTHWESTERN  REPORTER. 


ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Evidence  in  an  action  on  promiasory  notes 
held  suQlcient  to  justify  a  verdict  for  defend- 
ant on  ttie  ground  of  alteration.— Paul  t.  Leep- 
er  (Mo.  App.)  716. 

Interlineation  in  a  promissory  note  is  pre- 
sumed to  be  contemporaneous  with  its  execu- 
tion.—Paul  V.  Leeper  (Mo.  App.)  716. 

Alterations  by  agent  of  seller  of  machine  of 
the  written  contract  for  sale  of  the  machine 
held  not  to  have  impaired  its  validity  as  it  orig- 
inally stood. — Deering  Harvester  Co.  v.  White 
(Tenn.)  .962. 

AMBASSADORS  AND  CONSULS. 

Under  Rev.  St.  U.  S.  S  6498  [U.  S.  Comp.  St. 
1901,  p.  37071,  a  minister  to  a  foreign  country 
Is  not  entitled  to  recover  any  fee  for  the  pros- 
ecution of  a  claim  against  the  government. — 
Fox  T.  Willis  (Ky.)  330. 

A  minister  to  a  foreign  country,  having,  pre- 
vious to  assuming  his  post,  agreed  to  assist  an- 
other in  the  prosecution  of  claims  against  the 
government,  can  recover  from  his  associate  at- 
torney fees  and  costs  advanced  during  his  in- 
cumbency of  office.— Fox  y.  Willis  (Ky.)  330. 

AMENDMENT. 

Of  partleular  legal  proceedings. 
See  'indictment  and  Information,"  §  4. 
Pleading   in  equity,  see  "Equity,"  {  3. 
Record  ou  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  S  11. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Error," 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"  f  8. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  |  8. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  "Mu- 
nicipal Corporations,"  J  1. 

ANSWER. 

In  pleading,  see  "Pleading,"  {  L 

APPEAL  AND  ERROR. 

See  "Exceptions.  Bill  of;    "New  Trial." 
Appellate  jurisdiction  of  particular  courts,  see 

^■fcourts/  {  2. 
Review  of  proceedings  of  Justices  of  the  peace, 

see  "Justices  of  the  Peace,"  §  2. 

Review  in  particular  dvU  action*. 
See  "Divorce,"  f  2. 

For  personal  injuries,  see  "Municipal  Corpora- 
tions," §  10. 

Review  in  tpedal  proceedings. 
See  "Partition,"  t  1:   "Quo  Warranto,"  {  2. 
Accounting  by   executor  or  administrator,  see 

"Executors  and  Administrators,"  |  7. 
Assessment  of  taxes,  see  "Taxation,"  S  4. 

Review  of  criminal  prosecutions. 
See  "Criminal  Law,"  H  28-32;  "Homicide,"  { 
14. 


{   1.    Nature  and  form  of  reatedy. 

The  rule  providing  that,  in  the  absence  of 
a  bill  of  exceptions,  the  overruling  of  appli- 
cations for  continuance  will  not  l>e  reviewed, 
held  not  in  conflict  with  the  statute.— St.  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Bowles  (Tex.  Civ. 
App.)  461. 

Proceedings  held  parts  of  one  and  the  same 
effort  to  obtain  a  writ  of  error,  and  not  the 
abandonment  of  one  writ  and  the  suing  out 
of  another.— Western  Union  Tel.  Co.  v.  Wof- 
ford  (Tex.  Civ.  App.)  620. 

I  2.     Decisions  reviewable. 

The  court  of  appeals  has  jurisdiction  to  re- 
view a  suit  on  a  purchase-money  note,  in  which 
is  sought  the  enforcement  of  a  vendor's  lien, 
though  the  amount  in  controvert  is  less  tlian 
$200.— Carter  v.  Farthing  (Ky.)  745. 

Under  Ky.  St  1899,  {  950.  no  appeal  lies 
from  a  judgment  of  the  circuit  court  allowing 
a  separate  recovery  of  claims  of  less  than  4i20i). 
—Albany  Mill  Co.  t.  Huff  Bros.  (Ky.)  820. 

Abandonment  of  appeal  by  defendant  held  not 
abandonment  of  plea  in  reconvention,  so  as  to 
reduce  amount  in  controversy  below  jurisdic- 
tion of  appellate  court. — ^BenchoS  t.  Stephen- 
son (Tex.  Civ.  App.)  106. 

Under  Const  art  6,  S  6.  Sayles'  Rev.  St  art. 
996.  and  Act  22d  Leg.  1891,  p.  12,  an  appeal 
held  not  to  lie  to  the  Court  of  Civil  Appeals 
from  the  district  court  of  Roberts  county,  where 
the  cause  originated  in  justice  court  but  in- 
volved less  than  $100.— Southern  Kansas  Ry. 
Co.  ▼.  Cooper  (Tex.  Civ.  App.)  409i. 

A  judgment  for  plaintiff  against  one  de- 
fendant, but  not  disposing  of  the  case  as  to  the 
other  defendant,  held  not  a  final  judgment,  an-1 
therefore  not  appealable.— Stewart  t.  Lenoir 
(Tex.  Civ.  App.)  619. 

i  3.     PresentatloB    and    reservation    In 
lower  court  of  proands  of  review. 

It  is  too  late  on  appeal  to  oliject  to  depositions 
as  taken  without  notice. — Hall  v.  Metcalfe  (Ky.) 
18. 

Objection  to  incomplete  pleading  held  not 
open  to  objection  on  appeal  in  view  of  allega- 
tion of  answer,  and  admission  of  proof  on  the 
is.<!ue  raised  without  objection. — Clay  v.  Ken- 
nedy (Ky.)  816. 

Defendant,  in  action  by  servant  for  injuries. 
held  not  entitled  to  complain  that  plaintiff  had 
recovered  on  facts  at  variance  with  allega- 
tions of  petition.— Black  t.  Missouri  Pac  Ry. 
Co.  (Mo.  Sup.)  659. 

On  appeal  from  a  judgment  on  the  report  of 
a  referee,  an  objection  that  the  evidence  is  in- 
sufficient is  not  available,  where  not  made  in 
exceptions  to  the  referee's  report. — Tufts  t. 
Latshaw  (&Io.  Snp.)  679. 

Technical  objections  to  evidence  of  title  in 
ejectment  cannot  be  considered  on  appeal,  no 
specific  objections  thereto  or  rulings  thereon 
having  been  made  below. — Comer  t.  Statham 
(Mo.  Sup.)  1074. 

A  defendant's  failure  to  except  to  evidence 
will  preclude  the  review  on  appeal  of  the  ad- 
mission of  such  evidence.— Shaefer  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  154. 

Objection  to  a  charge  eliminating  the  issue 
of  spoliation  of  promissory  notes  cannot  l>o 
raised  by  plaintiff  on  appeal,  when  on  the  trial 
he  proceeded  on  the  theory  that  there  had  been 
no  change  in  the  notes.— Paul  t.  Leeper  (Mo. 
App.)  716. 

Where  an  affirmative  defense  was  pleaded. 
and  the  case  was  tried  as  if  a  reply  had  been 
filed,  an  objection  for  failure'  to  reply  cannot 
be  first  raised  on  appeal. — Childers  v.  R.  C 
Stone  Milling  Co.  (Mo.  App.)  1077. 

An  assignment  of  error  presented  to  the  $>a- 
preme  Court  on  •  writ  of  error  AeM  to  differ 
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Bill  of  exceptions  held  too  indefinite.— Pree- 
man  t.  State  (Tex.  Cr.  App.)  1001. 

Statement  by  counsel  for  defendant  Md  not 
equivalent  to  a  motion  to  take  the  case  from 
the  jury  ou  accoant  of  Improper  conduct  of  one 
o(  the  jurymen.— Freeman  v.  State  (Tex.  Cr. 
App.)  1001. 

Where  no  exception  was  filed  to  a  plea  in 
abatement,  an  objection  to  the  judgment  ren- 
dered thereon,  on  the  ground  that  the  plea  was 
not  filed  in  due  order,  will  not  be  entertained  in 
the  appellate  court— Hayden  v.  Kirby  (Tex. 
CiT.  App.)  198. 

An  objection  to  a  certified  copy  of  the  record 
of  a  deed  as  eyidence,  that  the  original  deed  was 
not  accounted  for  and  no  notice  was  given  of 
the  iutent  to  use  copies,  is  untenable  in  the  ap- 
pellate court,  where  no  such  objection  was  made 
at  the  trial.— Moody  v.  Ogden  (Tex.  Civ.  App.) 

If  one  objects  to  court's  charge,  he  should  re- 
quest a  proper  charge. — Reichert  v.  Internation- 
al &  G.  N.  Ry.  Co.  (Tex.  Civ.  App.)  1031. 

I  4.    Psrtlea. 

Appeal  from  a  judgment  confirming  the  sale 
of  land  by  an  executrix  should  be  dismissed 
without  prejudice,  where  the  purchasers  were 
not  made  appellees.— Phillips  v.  Keel  (Ky.)  272. 

Plaintiff  having  died,  defendants  in  defend- 
ant's writ  of  error  should  be  designated  in  the 
petition  nud  bond  by  name,  and  not  as  "heirs 
of"  deceased,  and  should  be  served. — Western 
Union  Tel.  Co.  v.  Wofford  (Tex.  Civ.  App.) 
620. 

f  5.     Record  and  prooeediiiKS  not  In  reo« 
ord. 

^Vhere  a  map  attached  to  the  record  was  not 
shown  to  have  been  introduced  in  evidence,  or 
to  be  the  one  used  at  the  trial,  it  could  not  be 
considered. — Hays  v.  Ison  (Ky.)  733. 

Record  held  to  show  that  a  note  was  lost 
at  the  time  judgment  was  rendered  thereon. 
— Pinnell  ▼.  Meaks  (Mo.  App.)  461. 

The  striking  out  of  a  statement  of  facts 
which  was  incorrect,  and  which  the  judge  was 
misled  into  signing  by  misrepreseutations  of 
appellant's  attorney,  held  not  error. — Corrali- 
tos  Co.  V.  Mackay  (Tex.  Civ.  App.)  624. 

I  6.    — —  Matters  to  bo  aboim  by  rooord. 

An  abstract  of  record  is  insufficient  which 
fails  to  show  a  motion  for  a  new  trial. — Green- 
wood v.  Parlin  &  Orendorff  Co.  (Mo.  App.)  138. 

An  abstract  of  record  is  iusufflcient  which  does 
not  recite  any  order  granting  an  appeal. — Green- 
wood v.  Parlin  &  Orendorff  Co.  (Mo.  App.)  138. 

The  abstract  of  the  record  proper  must  show 
that  a  motion  for  a  new  trial  was  filed,  or  the 
time  for  filing  a  bill  of  exceptions  extended. — 
Edwards  v.  Kelso  (Mo.  App.)  726. 

Bill  of  exceptions,  not  afl^rmatively  appearing 
to  have  been  filed  in  the  reasonable  time  limited, 
cannot  be  considered. — Hinton  v.  Sun  Life  Ins. 
Co.  ,Tenu.)  118. 

{   7.    -^  Scope  and  content*  of  record. 

Where  a  motion  for  judgment  is  not  set  out 
in  the  bill  of  exceptions,  nor  the  court's  at- 
tention called  to  it  in  the  motion  for  a  new 
trial,  it  is  not  properly  before  the  court  on 
appeal. — Rock  Island  Implement  Co.  v.  Sloan 
(.Mo.  App.)  728. 

Where  a  notion  to  quash  a  deposition  is  not 
set  out  in  the  bill  of  exceptions,  nor  the  court's 
attention  called  to  it  in  the  motion  for  a  new 
trial,  it  is  not  properly  before  the  court  on  ap- 
peal.—Rock  Island  Implement  Co,  T.  Sloan 
(Mo.  App.)  72S. 


ered.— 8t  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Mc- 
Arthur  (Tex.  Civ.  App.)  76. 

{  8.     —  Necessity  of  bill  of  ezoepttons, 
esse,  or  statement  of  facts. 

Exceptions  to  rulings  on  matters  in  pais  can 
only  be  preserved  in  the  bill  of  exceptions. — 
Bolton  V.  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.) 
530. 

Certain  assignment  of  error  held  not  review- 
able on  appeal,  in  absence  of  statement  of  facts. 
— Renfro  v.  Harris  (Tex.  Civ.  App.)  237. 

{  9.     ^^  Abstracts  of  record. 

Where  appellant's  abstract  failed  to  show  the 
filing  of  a  motion  for  a  new  trial,  the  judgment 
will  be  affirmed.- Opp  v.  Kohler  (Mo.  App.)  128. 

An  abstract  of  record  is  insufficient  which 
fails  to  show  an  affidavit  that  the  appeal  is  not 
prosecuted  for  vexation  or  delay. — Greenwood  v. 
Parlin  &  Orendorff  Co.  (Mo.  App.)  138. 

An  abstract  of  record  held  insufficient  for  fail- 
ing to  show  an  order  entered  of  record  extend- 
ing the  time  for  filing  the  bill  of  exceptions.— 
Greenwood  v.  Parlin  &  Orendorff  Co.  (Mo.  App.) 
138. 

An  abstract  on  appeal,  which  does  not  show 
the  filing  of  a  motion  for  a  new  trial,  is  de- 
fective.—McCormick  Harvesting  Mach.  Co.  v. 
Crawford  (Mo.  App.)  491. 

S  10.  ^—  Transmission,  filing,  prlntlns, 
and  eervice  of  copies. 

Where  the  bill  of  exceptions  and  statement  of 
evidence  are  not  filed  and  signed  during  the 
term,  they  will  be  stricken  from  the  files. — Illi- 
nois Cent.  R.  Co.  v.  Glasscock  (Ky.)  769. 

The  evidence  showing  no  sufficient  excuse 
for  not  filing  the  transcript  for  appeal  in  time, 
it  will  not  be  allowed  to  be  filed  as  an  appeal. — 
Western  Union  Tel.  Co.  v.  Wofford  (Tex.  Civ. 
App.)  620. 

{11.   —  Defects,      objections,      amend- 
ment, and  oorreotion. 

The  record  of  the  filing  of  a  motion  for  new 
trial  or  in  arrest  of  judgment  must  be  showu  in 
the  abstract,  and  cannot  be  shown  by  the  bill  of 
exceptions. — Parry  v.  Gordon  Coffee  &  Spice  Co. 
(Mo.  App.)  130. 

Where,  on  appeal,  the  original  abstract  was 
not  such  as  required,  the  defect  was  cured  by 
the  filing  of  a  sufficient  supplemental  one. — 
White  V.  Missouri  Pac.  Ry.  (Jo;  (Mo.  App.) 
716. 

The  admission  in  the  answer  to  a  petition  t 
correct  the  record  on  appeal  that  the  mista' 
alleged  existed  is  sufficient  to  correct  the  r 
ord.— Hinton  v.  Sun  Life  Ins.  Co.  (Tenn.)  1 

Application  to  correct  mistake  as  to  dat 
record  on  appeal  held  not  too  late,  though 
filing  of  opinion  holding  the  bill  of  exce 
was  not  filed  in  time.— Hinton  t.  Sun  Li 
Co.  (Tenn.)  118. 

Certiorari  held  not  to  lie  to  bring  up  r 
record  on  appeal  from  the  dismissal  o)' 
ment  proceedings. — Sullivan  v.  King 
App.)  207. 

1 12.  ——  Qnestlons    presentee' 
▼lew. 

Where  the  court  on  api)eal  passi 
rejecting  offers  of  evidence  to  r 
leged  in  the  pleading,  it  must  tai 
and    for  the   proof   itself. — Lei' 
(Mo.  App.)  145. 

Where  evidence  of  a  warran 
ly  excluded  as  not  within  the 
necessary  to  a  reversal  on  tl 
defendant  should  hare  offer< 
and  damages. — Maugh  v.  T 
153. 
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On  appeal  in  divorce,  held,  that  it  must  be 
presumed  that  the  deposition  of  a  certain  wit- 
ness was  properly  taken  and  certified. — Coe  t. 
Coe  (JIo.  App.)  707. 

The  objection  on  appeal  that  the  trial  court 
should  only  hare  admitted  that  part  of  a  wit- 
ness' testimony  which  did  not  contradict  his 
testimony  at  a  former  trial  of  the  same  case 
held  not  before  the  court. — Rock  Island  Imple- 
ment Co.  y.  Sloan  (Mo.  App.)  728. 

Unless  it  affirmatively  appears  by  the  record 
on  appeal  in  equity  that  all  the  evidence  offer- 
ed has  been  preserved,  the  decision  below  will 
not  be  reviewed.  —  Heffeman  v.  Weir  (Mo. 
App.)  1085. 

An  as8ig[nment  of  error  based  on  an  agree- 
ment and  judgment  claimed  to  create  au  estop- 
pel, but  which  are  not  included  in  the  tran- 
script, cannot  be  considered. — Watkins  v.  Hop- 
kins County  (Tex.  Civ.  App.)  872. 

tl3.   Briefs. 

Appellant's  brief  held  a  noncompliance  with 
Rev.  St.  1899.  i  863,  and  Court  of  Appeals 
Rule  15  (67  S.  W.  ix).— Southwick  v.  Soutnwick 
(Mo.  App.)  477. 

1 14.   Dismissal,    wltltdrAwal,    or    *1>mi- 
donxnent. 

Under  subsection  4,  held,  that  where  a  com- 
plete transcript  of  the  record  is  not  filed,  and 
the  schedule  was  not  filed  within  90  days,  the 
appeal  will  be  dismissed. — Nelson  County  t. 
Bardstown  &  L.  Turnpike  Co.   (Ky.)  1101. 

Under  1  Rev.  St.  1899,  §  813,  and  Court  of 
Appeals  Rules  15,  18,  an  appeal  to  the  court 
of  appeals  is  not  subject  to  dismissal  for  fail- 
nre  of  the  abstract  to  show  the  day  of  the 
month  or  of  the  term  when  the  judgment  ap- 
pealed from  was  rendered.— State  ex  rel.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  T.  Smith  (Mo.  Sup.) 
602. 

Under  Rev.  St.  1899.  §  863.  and  rule  15  of 
St.  Louis  Court  of  Appeals  (67  S.  W.  ix),  an 
abstract  of  record,  containing  neither  pleadings, 
statement,  nor  any  showing  that  a  bill  of  ex- 
ceptions has  been  filed,  will  be  dismissed.— 
Ladd  V.  Williams  (Mo.  App.)  475. 

{15.  HearlMK  and  reliearliis. 

Where  the  right  of  recovery  depended  on  the 
construction  of  a  contract,  which  was  not 
discussed  in  argument  on  appeal,  the  case 
would  be  referred  to  counsel  for  written  argu- 
ments.—Raymond  v.  Tarrington  (Tex.  Sup.) 
580. 

{18.    Review. 

Right  to  recover  for  wrongful  attachment  of 
property  restrained  through  service  of  purport- 
ed copies  of  writ  on  third  persons  held  settled 
on  former  appeal. — Farmers'  &  Shippers'  To- 
bacco Warehouse  Co.  v.  Gibbons  (Ky.)  12. 

On  an  appeal  of  a  suit  to  set  aside  a  trust 
deed  for  duress,  the  cause  is  for  hearing  de 
novo  in  the  supreme  court. — Turner  v.  Overall 
(Mo.  Sup.)  644. 

{17.   -^  Scope  and  extent  In  (genersl. 

On  an  appeal  of  a  suit  to  set  aside  a  trust 
deed  for  duress,  error  in  the  admission  of  tes- 
timony by  the  trial  court  is  not  ground  for  re- 
versal.— Turner  v.  Overall  (Mo.   Sup.)  044. 

Memorandum  filed  by  trial  court  held  not  a 
declaration  of  law  reviewable  on  appeal. — 
Jordan  r.  Davis  (Mo.   Sup.)  686. 

No  exception  having  been  saved,  except  to 
the  refusal  of  a  new  trial,  and  the  evidence 
being  conflicting,  there  can  be  no  review. — Metz 
v.  Blattner  (Mo.  App.)  489. 

_Ou  appeal  in  equity,  it  is  not  necessary  to  re- 
view the  declarations  of  law  given  or  refused. 
—Heffeman  v.  Weir  (Mo.  AppJ  1085. 

Under  Acts  1875,  p.  180,  c.  106,  where  a  new 
trial  was  granted,  and  the  judge  in  settling  a 


bill  of  exceptions  refused  to  specify  the  error, 
the  supreme  court  is  required  to  examine  all 
the  grounds  assigned  for  a  new  trial,  and  af- 
firm the  order  if  any  of  the  grounds  were  well 
taken.— Citizens'  Rapid  Transit  Co.  t.  Dozier 
(Tenn.)  963. 

Where  a  judgment  can  be  sustained  on  the 
facts  found  by  the  court,  it  is  immaterial  that 
the  court  gave  an  unsound  reason  for  the  judg- 
ment.—Denny  V.  Stokes  (Tex.  Civ.  App.)  209. 

{18.  —  Parties  entitled  to  allese  error. 

Defendant  held  not  entitled  to  object  to  the 
introduction  of  evidence  by  plaintiff,  where  wit- 
nesses for  defendant  testified  to  the  same  facts. 
— Marsden  Co.  v.  BuUitt  (Ky.)  32. 

Evidence  brought  out  by  counsel  for  plain- 
tiff on  examination  in  chief  held  not  subject  to 
objection  by  him  on  appeal. — Early's  Adm'r  v. 
Louisville,  H.  &  St  L.  Ry.  Co.  (Ky.)  348. 

The  action  of  the  court  in  overruling  a  mo- 
tion cannot  be  reviewed  where  the  movant  is 
au  appellee.— Bell  v.  Smith  C^y.)  1107. 

Where  defendant  put  in  issue  the  validity 
of  the  indebtedness  secured  by  a  trust  deed  in 
a  suit  to  set  the  deed  aside,  he  cannot  object 
on  appeal  to  plaintiff's  evidence  on  such  issue. 
—Turner  v.  Overall   (Mo.  Sup.)  644. 

Admission  of  conclusion  of  witness  held  not 
reversible  error,  in  view  of  opposite  party's  fail- 
ure to  cross-examine.- Shaefer  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  164. 

An  objection  to  the  introduction  of  evidence 
cannot  be  reviewed,  where  the  same  evidence 
was  otherwise  received  without  objection. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  T.  Baumgarten 
(Tex.  Civ.  App.)  78. 

One  who  had  not  appealed  from  a  judgment 
held  in  no  position  to  ask  to  have  the  judgment 
reversed,  and  rendition  of  one  in  his  favor  on 
appeal.— Southwestern  Telegraph  &  Telephone 
Co.  V.  Priest  (Tex.  Civ.  App.)  241. 

Where  a  guardian  was  sued  in  his  personal 
and  representative  capacities,  and  pleaded  in 
reconvention  in  his  capacity  as  guardian  only, 
he  could  not  complain,  on  appeal,  as  to  the 
disposition  of  such  plea;  no  recovery  being  had 
against  him  as  guardian.— Ferguson  y.  Slater, 
McMahon  &  Co.  (Tex.  Civ.  App.)  422. 

{19.  —  Preanmptlons. 

Defendant,  in  action  by  servant  for  injuries, 
held,  in  view  of  instructions  and  evidence,  not 
entitled  to  complain  that  plaintiff  had  been 
guilty  of  contributory  negligence.— Black  y.  Mia- 
sonri   Pac.  Ry.  Co.  (Mo.  Sup.)  559. 

Recital  in  the  judgment,  that  "proof  was  ad- 
duced." is  conclusive  on  appeal  that  evidence 
was  introduced. — Lane  v.  Dowd  (Mo.  Sup.) 
632. 

Judgment  in  action  on  lost  note  sustained,  on 
a  presumption  that  note  was  not  negotiable; 
there  being  no  evidence  to  the  contrary. — Pin- 
nell  v.  Meaks  (Mo.  App.)  461. 

In  the  absence  of  a  contrary  showing,  it  must 
be  presumed  that  the  mother  had  notice  of  pro- 
ceedings to  appoint  a  third  party  guardian  for 
her  children.— Beardsley  v.  Thomas  (Tex.  CSv. 
App.)  411. 

An   appellate   court   can   disturb    a    verdict,      : 
where  the  evidence  convinces  it  that   injustice 
has   been    done. — JS!tna    Ins.    C!o.    y.    Ejiustman 
(Tex.  Civ.  App.)  431. 

An    issue    neither    requested    nor    submitted 
will  on  appeal  be  presumed  found  so  as  to  sup-      I 
port     the    judgment. — Seatou     v.     McReyooMs 
(Tex.  Civ.  App.)  874. 

Where  there  is  only  a  partial  statement  of 
facts  in  the  record,  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  the  ]ndKTn<>::c 
of  the  lower  court. — Voges  v.  Dittlinger  (Tex. 
Civ.  App.)  875. 
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In  the  abeeuce  of  a  complete  statement  of 
facts  in  the  record,  held  that  it  wonld  be  pre- 
sumed that  eridesce  sufiicient  to  Bustain  the 
judgment  was  given.— Voges  v.  Dittliuger  (Tex. 
Civ.  App.)  875. 

j  20.  — ^-  Dlsoretlom  of  lower  court. 

A  motion  for  a  new  trial  for  newly  discovered 
evidence  is  addressed  to  the  discretion  of  the 
cotirt,  which  will  not  be  disturbed  unless  abused. 
—San  Antonio  &  A.  P.  Ry.  Go.  v.  Moore  (Tex. 
Civ.  App.)  226. 

The  setting  aside  of  a  judgment  by  default  is 
a  matter  largely  in  the  discretion  of  the  court, 
nnd  will  rarely  be  reviewed  on  appeal. — Watts 
V.  Bruce  (Tex.  Civ.  App.)  258. 

§  21.  —  Qnestlons  of  f»ot,  Terdlota,  mud 
fladiiiKs. 

Where  the  evidence  is  conflictinft,  a  verdict 
is  conclusive  on  appeal. — Town  of  Central  Cov- 
ington V.  Bellonby.  (Ky.)  HOT;  Wertheimer- 
Swarts  Shoe  Co.  v.'  United  States  Casualty  Co. 
rMo.  Sup.)  635;  Boyer  &  Lucas  v.  St.  Louis, 
S.  F.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)  1038. 

Wliere  the  decree  of  the  chancellor  Is  not 
clearly  against  the  weight  of  the  evidence,  it  will 
not  be  reversed  on  appeaL — Lacotta  ▼.  Dunn 
(Ark.)  370. 

Where  the  evidence  in  a  suit  in  equity  leaves 
the  mind  of  the  appellate  court  in  doubt,  weight 
will  be  given  the  finding  of  the  chancellor. — 
Taylor  v.  King  (Ky.)  309. 

The  rule  that  a  judgment  will  not  be  reversed, 
unless  flagrantly  against  the  weight  of  the  evi- 
dence, does  not  apply  to  suits  in  equity. — 
Taylor  v.  King  (Ky.)  309. 

The  finding  of  facts  by  a  referee  held  to 
stand  as  a  verdict  of  a  jury. — Tufts  v.  Lat- 
shaw   (Mo.   Sup.)   679. 

§  22.   — ^  H»niileas  error. 

A  continuance  on  account  of  popular  preju- 
dice held,  under  the  circumstances,  properly  re- 
fused.— Crabtree  Coal  Min.  Co.  y.  Sample's 
Adm'r  (Ky.)  24. 

A  continuance  for  absence  of  witnesses  held, 
under  the  circumstances,  properly  refused. — 
Crabtree  Coal  Min.  Od.  v.  Sample's  Adm'r  (Ky.) 

A  continuance  on  the  ground  of  the  inability 
of  an  officer  of  the  defendant  corporation  to  as- 
sist in  the  preparation  of  the  case  held,  under 
the  circumstances,  properly  refused.— Crabtree 
Coal  Min.  Co.  v.  Sample's  Adm'r  (Ky.)  24. 

A  continuance  on  the  ground  of  the  exhaus- 
tion of  defendant's  attorneys  hdd,  under  the 
circumstances,  properly  refused.— Crabtree  Coal 
Mfn.  Co.  ▼.  Sample's  Adm'r  (Ky.)  24. 

In  an  action  against  defendants,  both  of 
whom  had  died  between  first  and  second  trial, 
held  proper  to  allow  testimony  of  one  of  de- 
fendants to  be  read  at  the  second  trial.— Colum- 
bia Finance  &  Trust  Co.  v.  Mitchell's  Adm'r 
(Ky.)  350. 

Where  there  was  no  proof  that  any  sum  had 
been  expended  for  medicines  and  medical  treat- 
ment which  were  not  specially  claimed  in  the 
petition,  an  instrnctiou  authorizing  the  jury 
to  consider  the  expense  incurred  therefor  was 
harmless. — Louisville,  H.  &  St.  L.  Ry.  Co.  v. 
McCune  (Ky.)  756. 

A  certain  instruction  given  In  au  action 
against  partners  held  not  to  be  prejudicial  er- 
ror.- Summers  Bros.  r.  Bland  (Ky.)  798. 

Failure  to  transfer  cause  to  equity  side  of 
the  docket  held  not  prejudicial  error. — Darnall  t. 
Jones'  Ex'rs  (Ky.)  1108. 

In  action  against  railroad  for  injuries  to 
servant,  anestion  put  to  one  of  defendant's  wit- 
nesses held  not  prejudicial  error. — Black  v.  Mis- 
souri  Pac.  Ry.  Ck>.  (Mo.  Sup.)  559. 


In  an  action  on  a  policy,  defendant  held  not 
entitled  to  object  on  appeal  to  instructions 
more  favorable  than  the  law  warranted. — 
Wertheimer-Swarts  Shoe  Co.  v.  United  States 
Casualty  Co.  (Mo.  Sup.)  635. 

Permitting  miner  suing  for  injuries  to  testify 
that  he  was  a  married  man  held  not  reversible 
error,  in  view  of  similar  evidence  introduced 
without  objection. — Chambers  v.  Chester  (Mo. 
Sup.)  904. 

Allowance  of  question  calling  for  conclusion 
held  not  reversible  error,  in  view  of  witness'  an- 
swer.—Shaefer  V.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  154. 

Where  the  evidence  of  a  witness  is  objection- 
able as  his  conclusion,  but  no  prejudice  appears, 
It  will  not  constitute  reversible  error. — Shaefer 
V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  154. 

Under  Rev.  St.  1899,  S  2640,  a  record  on  a 
criminal  appeal,  which  does  not  show  any  ob- 
jection by  defendant  to  rulings  on  evidence,  or 
exception  to  instructions,  brings  up  nothing 
for  review,  except  the  record  proper. — State  v. 
Back  (Mo.  App.)  466. 

Evidence  that  the  defendant  guarantied  to 
save  plaintiff  harmless,  introduced  in  the  course 
of  proving  suretyship,  and  rot  as  the  basis  of 
the  judgment,  held  not  prejudicial  error. — Mark- 
ham  V.  Cover  (Mo.  App.)  474. 

In  an  action  for  damages  for  breach  of  con- 
tract to  convey  land,  and  investment  of  title  to 
certain  land  in  plaintiff,  an  erroneous  instruc- 
tion as  to  measure  of  damages  held  harmless.^ 
Krepp  V.  St.  Louis  &  S.  F.  R.  C!o.  (Mo.  App.) 
479. 

In  action  for  damages  from  nuisance,  con- 
sisting of  railroad  roundhouse,  erroneous  ad- 
mission of  evidence  held  harmless  in  view  of  an 
instruction. — Loui?ville  &  N.  Terminal  Co.  v. 
Jacobs  (Tenn.)  954. 

Error  in  refusing  continuance  for  absent  wit- 
nesses held  cured.— Lonlsville  &  N.  Ry.  Co.  t. 
Voss  (Tenn.)  983. 

The  exclusion  of  certain  evidence  in  an  ac- 
tion against  a  carrier  for  failing  to  seasonably 
deliver  freight  held  harmless  error. — Gulf,  C. 
&  8.  F.  By.  Co.  T.  Harris  (Tex.  Civ.  App.)  71. 

Where  the  court  erroneously  permitted  im- 
proper evidence  of  damage  to  stand,  and  there 
was  nothing  which  tended  to  withdraw  it  from 
the  consideration  of  the  ju^,  the  error  was  not 
harmless.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ryon 
(Tex.  Civ.  App.)  72. 

Where  a  husband  and  wife  were  erroneously 
joined  in  an  action  for  injuries  to  the  wife,  but 
no  objection  was  made  thereto  at  the  trial,  a 
judgment  in  favor  of  plaintiff  will  not  be  re- 
versed for  such  misjoinder  of  parties. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Baumgarten  (Tex. 
ClT.  App.)  78. 

Where  a  verdict  in  an  action  for  injuries 
showed  on  its  face  that  nothing  was  awarded 
plaintiff  for  medicine  and  medical  services,  an 
objection  to  the  charge  in  reference  to  such 
issue  will  not  be  reviewed.— International  &  6. 
N.  R.  Co.  V.  Lister  (Tex.  Civ.  App.)  107. 

Any  error  in  instructions  in  action  against  rail- 
road company  for  negligent  injury  to  convict 
hired  out  to  it  held  favorable  to  company,  so  as 
to  preclude  its  assigning  error  therein.— San 
Antonio  &  A.  P.  Ry.  Co.  v.  Gonzales  (Tex.  Civ. 
App.)  213. 

Where  the  undisputed  facts  showed  that  plain- 
tiff was  entitled  to  recover  in  any  event,  judg- 
ment in  his  favor  was  not  reversible  for  error 
in  the  submission  of  the  cause.— Houston  Elec- 
tric St.  Ry.  Co.  V.  Elvis  (Tex.  Civ.  App.)  216. 

In  an  action  of  debt  against  a  corporation,  ex- 
clusion of  evidence  on  an  issue  as  to  whether 
plaintiff  had  agreed  to  accept  notes  of  two  indi- 
vidual  stockholders   in   satisfaction  of   the   in- 
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debtcduess  held  harmless.— W.  F.  Taylor  Co.  v. 
Balnea  Grocery  Co.  (Tex.  Civ.  App.)  260. 

Denial  of  judgment  for  plaintiif  by  default 
caimot  be  complained  of,  where  a  trial  snbse- 
quently  had  resulted  in  a  judcment  for  defend- 
ant—Owen V.  Knhn,  Loeb  &  Co.  (Tex.  Civ. 
App.)  432. 

Error  in  admitting  testimony  in  action  on  life 
policy  held  harmless. — Washington  Life  Ins.  Co. 
T.  Berwald  (Tex.  Civ.  App.)  436. 

In  an  action  for  damages  to  cattle  en  ronte  to 
market,  error  in  permitting  plaintiff  to  testify 
from  bis  account  sales  as  to  what  he  received 
for  the  cattle  held  harmless. — St.  Louis  Soath- 
western  Ry.  Co.  of  Texas- v.  Barnes  (Tex.  Civ. 
App.)   1041. 

A  mling  that  two  defendants  jointly  sued 
were  entitled  to  but  six  peremptory  challenges 
held  not  prejudicial.  —  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  ▼.  Barnes  (Tex.  Cir.  App.) 
1041. 

I  S3.  —  DeolsloBB       of       Intermediate 
ooiurta. 

Under  Acts  1895,  p.  116,  o.  76,  { '11,  supreme 
court  held  bound  by  the  finding  of  facts  made 
by  the  court  of  chancery  appeals,  and  also  by 
its  inferences  of  fact  from  the  eTideutiary 
facts  found.— Brown  v.  Timmons  (Tenn.)  958. 

Where  the  chain  of  title,  in  trespass  to  try 
title,  is  set  out  in  the  statement  of  facts,  the 
court  will  not  make  a  finding  of  fact  as  to  the 
aufficiency  of  the  deeds  to  pass  title. — Rountree 
T.  Thompson  (Tex.  Civ.  App.)  69. 

In  trespass  to  try  title,  the  Court  of  Civil 
Appeals  will  not  make  a  finding  of  fact  that  a 
deed  in  the  chain  of  title  embraces  the  land 
sued  for. — Rountree  v.  Thompson  (Tex.  Civ. 
App.)  68. 

The  Court  of  Civil  Appeals  is  not  required 
to  make  a  finding  of  fact  based  on  testimony 
consisting  of  written  instruments. — Rountree  v. 
Thompson  (Tex.  Civ.  App.)  69. 

§  24.   DetennliiAtloii   aad   dlspoaltloai   of 
oanse. 

The  court,  on  appeal  fcom  a  judgment  ren- 
dered on  a  second  trial  of  the  case,  will  not, 
under  the  circumstances,  direct  the  ent^  of 
the  judgment  rendered  on  the  first  trial.— B.  H. 
Taylor.  Jr.,  &  Sons  v.  Louisville  Public  Ware- 
house Co.  (Ky.)  20. 

Where  finding  that  a  will  was  procured  by 
undue  influence  was  found  on  appeal  to  be  un- 
supported by  evidence,  but  it  was  also  decided 
that  certain  evidence  of  undue  influence  was  er- 
roneously excluded,  the  case  must  be  remanded 
for  a  new  trial.— Wall  v.  Dimmitt  (Ky.)  300. 

Where  a  party  had  possession  of  lands  under 
a  judgment  which  was  reversed,  and  judgment 
entered  against  him,  he  should  be  required  to 
pay  reasonable  rent,  less  the  taxes  paid  and 
repairs  made. — Fisher  v.  Musick's  Ex'r  (Ky.) 
787. 

Evidence  after  judgment  of  restitution,  to 
ascertain  the  rent  due  from  defendant,  examined, 
and  held  that  he  was  not  in  possession  during 
a  year  for  which  rent  was  awarded. — Fisher  v. 
Musick's  Ex'r  (Ky.)  787. 

Where  a  judgment  awarded  restitution  of 
premises  with  reasonable  rent,  it  wqs  error  to 
include  rent  for  a  period  for  which  it  was  dis- 
claimed in  the  amended  petition. — Fisher  v. 
Musick's  Exr  (Ky.)  787. 

Where  a  judgment  awards  restitution  of 
premises  with  reasonable  rent,  the  value  of 
auch  rent  may  be  determined  in  such  action 
on  an  amended  petition. — Fisher  v.  Musick's 
Ex'r  (Ky.)  787. 

Where  while  a  cause  was  in  the  court  of  ap- 
peals the  plaintiff  died,  the  action  was  properly 
revived  in  circuit  court  after  remand  thereto. 
—Fisher  v.  Musick's  Ex'r  (Ky.)  787. 


Where  plaintitF  recovered  judgment  for  all  he 
asked,  in  an  action  to  set  aside  a  deed  and  for 
ejectment,  he  cannot,  by  an  amended  petition, 
recover  rent  for  a  period  prior  to  that  claimed 
in  the  original  petition. — Fisher  t.  Musick's 
Ex'r  (Ky.)  787. 

Where  the  time  for  which  a  liquor  license 
was  applied  for  expired  before  the  hearing  of 
the  appeal  from  a  judgment  refusing  manda- 
mus to  compel  the  issuance  of  the  license,  the 
judgment  will  be  affirmed. — State  ex  pel.  Wil- 
liams V.   Harrison  (Mo.  Sup.)  1072. 

Where,  on  appeal,  an  issue  is  referred  back 
for  trial,  such  issue  is  a  proper  one  to  be  sui>- 
mitted  by  the  trial  court  to  the  jury  for  a 
finding.— Huber  Mfg.  Co.  v.  Hnnter  (Mo.  App.) 
484. 

Where,  in  a  case  in  which  there  are  findings 
by  the  court  ou  request,  under  Shannon's  Code. 
S  4681,  resort  can  be  had  to  the  bill  of  excep- 
tions only  to  see  if  they  cover  all  the  facts,  or 
there  is  evidence  to  support  them,  or  tbere  has 
been  error  in  rulings  on  evidence:  and,  error  in 
any  of  these  matters  appearini^,  the  case  will  be 
remanded  for  a  new  trial. — Hinton  t.  Suu  Life 
Ins.  Co.  (Tenn.)  118. 

A  judgment  dismissing  an  action  on  sustain- 
ing a  plea  in  abatement  should  uot  be  affirmed 
on  the  ground  that  a  general  demurrer  filed  at 
the  same  time  as  the  plea,  but  not  passed  on  by 
the  trial  court,  should  be  sustained. — ^Hayden  v. 
Kirby  (Tex.  Civ.  App.)  198. 

Where  the  evidence  of  the  value  of  property 
sued  for  was  conflicting,  on  reversal,  a  judg- 
ment absolute  for  plaintiff  could  not  be  ren- 
dered.— Low  V.  Moore  (Tex.  Civ.  App.)  421. 

Case  held  not  to  authorize  affirmance  on  cer- 
tificate filed  after  the  term  at  which  the  tran- 
script should  have  been  filed. — Western  Union 
TeL  Co.  T.  Wofford  (Tex.  Civ.  App.)  620. 

APPEARANCE. 

Appeal  of  one  defectively  served  hcM  a  gen- 
eral appearance  in  the  action.— Louisville  & 
N.  R.  Co.  y.  S.  D.  Chestnut  &  Bro.  (Ky.)  35L 

A  failure  to  comply  with  Gen.  Laws  1901, 
p.  31,  regulating  the  venue  of  suits  against 
railroad  companies,  may  be  waived  by  defend- 
ant's voluntary  appearance. — Galveston,  H.  tc 
S.  A.  Ry.  (3o.  T.  Baumgarten  (Tex.  Civ.  App.) 
78. 

The  filing  of  a  demurrer  and  general  denial 

constitutes  a  waiver  of  all  questions  of  venne. 
— Galveston.  H.  &  S.  A.  Ry.  (3o.  v.  Baumgaz^ 
ten  (Tex.  Civ.  App.)  78. 

Objection  to  suit  as  commenced  on  Snnday 
held  waived  by  filing  plea  in  reconTention.— 
Benchoff  t.  Stephensop  (Tex.  Oiv.  App.)  106. 

APPLIANCES. 

Liability  of  employer  tor  defects,  na  *^a8ter 
and  Servant,"  (  4. 

APPLICATION. 

Of  payment,  see  "Payment,"  1 1> 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Execnton 

and  Administrators,"  g  1. 
Of  guardian,  see  "GuardiaD  and  Ward,"  |  1. 
Of  public  officers  in  general,  see  "Officers,"  i  1. 

ARBITRATION  AND  AWARD. 

See  "Reference." 
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ARGUMENT  OF  COUNSEL 

la  dvll  actioDB,  see  "Trial,"  S  8. 
In  criminal  prosecutions,  see  "Oriminal  Law," 
(20. 

ARRAIGNMENT. 

See  "Criminal  Law,"  f  6. 

ARREST. 

See  "Bail";  "Escape";   "Prisons." 
Illegal  arrest,  see  "False  Imprisonment* 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  Icill,  see  "Homicide,"  S  S. 

i   1.    Criminal  responslbillt7. 

Evidence  held  not  to  show  au  assault.— Barnes 
▼.  State  (Tex.  Cr.  App.)  168;  Fuller  r.  State, 
Id.  184. 

An  instruction  tliat  the  use  of  any  object  with 
intent  to  alarm  another,  and  under  circnm- 
stauces  calculated  to  do  so,  constitutes  an  as- 
«ault,  held  not  warranted  by  Pen.  Code,  art 
S82.  subd.  3.— Barnes  t.  State  (Tex.  Cr.  App.) 
168. 

Evidence  held  to  show  an  assault.— Forteu- 
l>erry  v.  State  (Tex.  Cr.  App.)  593. 

In  an  action  for  aggravated  assault,  an  in- 
struction limiting  defendant's  rights  as  to  self- 
defense,  on  the  action  of  another  in  provolciug 
the  diflBculty,  without  reference  to  whether  de- 
fendant linew  thereof,  held  error. — Kees  v. 
State  (Tex.  Cr.  App.)  856. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  {  2. 

Of  damages,  see  "Damages,"  {  6. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  {  7. 

Of  loss  on  insured,  see  "Insurance,"  |  6. 

Of  tax,  see  "Taxation,"  {  4. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

In  baukmptcy,  see  "Bankruptcy,"  (  1. 

Tranters  of  particular  species  <ff  property, 

rights,  or  irutruments. 
See  "Insurance,"  S  3. 
Admeasurement   or   assignment  of  dower,   see 

"Dower,"  S  2. 
Corporate  shares,  see  "Corporations,"  (  1. 

{    1.    Requisites  and  yalidlty. 

Assignment  of  part  of  recovery  to  plalntifTe 
attorneys  before  suit  Jield  not  to  contravene  pub- 
lic policy  by  preventing  compromise. — Oaiveston, 
H.  &  S.  A.  Ry.  Co.  V.  Gintter  (Tex.  Sup.)  168. 

Under  Sayles'  Ann.  Civ.  St.  art.  4647,  partial 
assignment  of  claim  to  attorneys  before  suit  held 
Talid,  and  not  required  to  be  filed  and  noted  in 
docket,  to  charge  defendants  having  actual  no- 
tice.—<3alveston,  H.  &  S.  A.  By.  Co.  v.  Ginther 
(Tex.  Sup.)  166. 

Rev.  St.  art.  308,  authorizes  a  railway  com- 
pany to  assign  its  interest  in  a  contract  em- 
powerint;  it  to  take  water  from  a  spring  and 
to  lay  pipes  and  erect  pumping  works  neces- 
sary therefor.— Houston  &  T.  C.  By.  Co.  v. 
Cluck   (Tex.   Civ.   App.)   83. 

I   2.    Bights  amd  llablUtlM  of  parties. 

Contract  between  attorneys  and  client  held  a 
present  assignment  of  part  of  claim,  and  not 


agreement  for  conditional  fee,  so  as  to  charge 
defendant  having  notice  and  compromising  direct- 
ly with  client.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Ginther  (Tex.  Sup.)  166. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  {  1. 

i    1.    AcooimtliiK,    settlemeitt,    and    dls* 
eharse  of  asslsaee. 

Ky.  St.  S  93,  held  not  to  authorize  the  county 
court  to  discharge  an  assignee  for  the  benefit  of 
creditors  on  the  day  a  motion  was  entered. — 
Ejioedler  r.  Teegarden  (Ky.)  268. 

Subsequent  arrangement  of  assignor  with 
assignee  held  not  to  defeat  direct  allowance  to 
attorneys  employed  to  surcharge  the  trustee's 
accounts. — Mattingly's  Trustee  v.  Mattingly 
(Ky.)   802. 

Allowance  to  attorneys  employed  to  sur- 
charge accounts  of  assignee  held  proper.— Mat- 
tingly's Trustee  v.  Mattingly  (Ky.)  8^ 

ASSOCIATIONS. 

See  "Beneficial  Associations";  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," S  18. 

The  assets  of  a  defunct  volontary  association 
do  not  constitute  a  trust  fund  for  the  benefit 
of  creditors  in  the  hands  of  purchasers  of  such 
assets. — Industrial  Lumber  Co.  v.  Texas  Pine 
Land  Ass'n  (Tex.  Oiv.  App.)  876. 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 

ATTACHMENT. 

See  "Execution";   "Garnishment";    "Sequestra- 
tion." 
Exemptions,  see  "Exemptions";    "Homestead." 

I  1.     Nature  and  groiuds. 

Testimony  held  to  show  an  intent  on  the  part 
of  appellee  to  dispose  of  his  property,  so  as 
to  defeat  any  judgment  that  appellant  might 
recover  against  him,  and  therefore  to  author- 
ize appellant  in  issuing  an  attachment. — Bie- 
wett  V.  Sprague  (Ky.)  317. 

I  2.    Levy,   lien,   and   enstody  and   dls» 
position   of  property. 

Under  Rev.  St.  art.  4640,  the  lien  of  an  at- 
tachment levy  is  superior  to  a  prior  unrecord- 
ed deed,  of  which  the  attaching  creditor  has 
no  notice.— R.  B.  Bell  Hardware  Co.  v.  Riddle 
(Tex.  Civ.  App.)  613. 

S   3.    Prooeedlncs  to  support  or  enforce. 

Allegation  that  neither  defendant  had  suffi- 
cient property  in  the  state  subject  to  execution 
to  satisfy  plaintiff's  demand  held  unnecessary  in 
attachment  under  Civ.  Code,  §  237,  though 
required  in  action  under  section  194,  subsec.  8. 
—Marks  &  Stix  v.  Cause  (Ky.)  732. 

I  4.    Wronsfnl   attachment. 

Defendants  held  not  entitled  to  an  award  of 
damages  caused  by  the  wrongful  attachment 
of  their  plant.— Hume  v.  S.  Netter,  A.  Geis- 
mar  &  Oo.  (Tex.  Civ.  App.)  866. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel   at  trial  in 

cTvU  actions,  see  "Trial,"  S  3. 
Argument  and  conduct  of  counsel  at  trial   in 

criminal  prosecutions,  see  "Criminal  Law,"  t 

20. 
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Attorney  fees  as  costs  In  actiou  against  admin- 
istrator, see  "Kzecntora  and  Administrators," 
§  6. 

Attorneys  as  public  officers,  see  "District  and 
Prosecuting  Attorneys." 

Attorney's  fees  as  costs  in  action  for  conTer- 
sion,  see  "Trover  and  Conversion,"  |  1. 

Attorney's  fees  a&  costs  in  action  on  note,  see 
"Biils  and  Notes,"  {  2. 

Attorney's  fees  as  damages  for  wrongful  execu- 
tion, see  "Eiecution,"  i  4. 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Competency  of  attorneys  as  witnesses,  Me 
"Witnesses,"  {  1. 

I  1.     Retainer  and  authority. 

On  revival  of  action  after  death  of  the  plain- 
tiff, where  the  subsequent  proceedings  were  in 
the  name  of  the  executor  by  the  former  attor- 
ney for  plaintiff,  the  defendant  could  not  ob- 
ject to  his  authority  to  so  act — Fisher  v.  Mu- 
sick's  Ex'r  (Ky.)  787. 

I  8.    Duties  and  liabilities  of  attorney 
to  client. 

Requested  declaration  of  law  in  action  by 
client  against  attorney  held  properly  refused  as 
fixing  erroneous  measure  of  attorney's  dam- 
ages.—Jordan  V.  Davis  (Mo.  Sup.)  686. 

Requested  declaration  of  law  in  an  action 

by  client  against  attorney,  in  which  attorney 
counterclaims  loss  of  contingent  fee  in  other 
suit,  held  properly  refused,  as  injecting  collat- 
eral issues.— Jordan  v.  Davis  (Mo.  Sup.)  686. 

§  3.    Oompenaatlon   and   lien    of   attor> 
ney. 

An  attorney's  fee  of  $S00  certain,  and  $1,000 
additional  in  case  of  success,  for  the  collec- 
tion of  a  claim  of  $19,017.0.5  by  suit,  held  to 
be  reasonable.— Fox  v.  Willis  (Ky.)  330. 

Attorneys  prosecuting  a  suit  for  a  contingent 
fee  cannot  prevent  a  dismissal  by  plaintiff,  nor 
prosecute  the  suit  on  their  own  motion,  under 
Acts  1899,  c.  243,  S  1.— Tompkins  v.  Nashville, 
C.  &  St  L.  Ry.  (Tenn.)  116. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  t  1. 
Of  attorney,  see  "Attorney  and  Client,"  §  1. 

AVOIDANCE. 

Pleading  matter  hi  avoidance,  see  "Pleading," 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  |  7. 

BAIL. 

I   1.    In  orlmlnal  proseontlons. 

A  judgment  of  forfeiture  of  recognizance  en- 
tered against  the  surety  is  good,  though  it  does 
not  show  that  the  court  had  jurisdiction  over 
the  principal,  nor  that  the  proceedings  were 
dismissed  as  to  him. — State  v.  Eyermann  (Mo. 
Sup.)  539. 

The  presumption  is  in  favor  of  the  regu- 
larity of  the  proceedings  of  the  circuit  court 
leading  to  the  taking  of  a  recognizance. — State 
V.  Eyermann  (Mo.  Sup.)  539. 

Original  bail  bond  being  abrogated  by  giving 
new  bond,  it  was  not  necessary,  in  declaring 
a  forfeitiire,  to  specify  which  bond  was  for- 
felted.— State  v.   Eyermann   (Mo.   Sup.)  530. 

Under  Rev.  St  1899,  i  2800,  an  order  of 
court  declaring  a  forfeiture  of  a  recognizance 
is  good,  though  it  does  not  state  the  amount 
of  the  forfeiture.- State  v.  Eyermann  (Mo. 
Sup.)  539. 

Original  bail  bond  held  abrogated  by  giving 
a  new  bond. — State  v.  Eyermann  (Mo.  Sup.) 
539. 


Where  the  court  Is  of  the  opinion  that  a  bail 
bond  is  insufficient  it  may  order  a  new  bond 
to  be  given.— State  t.  Eyermann  (Mo.  Sop.) 
539. 

Under  Rev.  St  1809,  S  2543,  the  failure  of 
defendant  after  having  been  admitted  to  bail, 
to  object  to  giving  higher  bail,  on  the  ground 
he  is  not  under  arrest,  held  a  waiver  of  ai^ 
rest— State  v.  Eyermann  (Mo.  Sup.)  539. 

Relator  held  entitled  to  bail,  the  proof  not 
being  evident  that  he  is  guilty  of  a  capital  of- 
fense.—Ex  parte  Locklin  (Tex.  Or.  App.)  585. 

Recognizance  held  fatally  defective  as  failing 
to  charge  an  offense.— Anderson  v.  State  (Tex. 
Cr.  App.)  593. 

Recognizance  on  appeal  from  convictions  of 
misdemeanor,  failing  to  show  punishment  htH 
fatally  defective. — ^Anderson  v.  State  (Tex.  Cr. 
App.)  593. 

Recognizance  on  appeal  held  not  to  satisfy  re- 
quirement of  Code  Cr.  Proc.  art  887,  that  it 
state  that  appellant  was  convicted  of  a  mLsde- 
meanor. — Mitchell  v.  State  (Tex.  Cr.  App.) 
594. 

A  recognizance  on  appeal  binding  defendant 
not  to  depart  without  leave  of  "the  court  htUl 
sufficient— Kees  v.  State  (Tex.  Cr.  App.)  85.'>. 

A  recognizance  on  appeal,  reciting  that  de- 
fendant was  convicted  of  an  aggravated  as- 
sault, held  not  objectionable  for  failure  to  re- 
cite that  he  was  convicted  of  a  misdemeanor. 
— Keea  t.  State  (Tex.  Cr.  App.)  855. 

BAILMENT. 

See  "Carriers,"  S  2. 

One  who  repairs  a  machine  has  ft  right  to 
possession  until  the  repairs  are  paid  for. — 
Henderson  v.  Mahoney  (Tex.  Civ.  App.)  1019. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

f  1.     Asslcnment,     administration,     and 
distribution  of  bimkrupt's  estate. 

Under  the  Bankruptcy  Act  of  1898,  the  jn- 
risdictlon  of  the  federal  court  over  property 
in  the  hands  of  a  trustee  is  exclusive. — Misba- 
waka  Woolen  Mfg.  Co.  v.  Powell  (Mo.  App.) 
723. 

Rev.  St  1899,  §  4463  et  seq.,  does  not  au- 
thorize a  sheriff,  acting  under  a  writ  of  re- 
plevin, to  take  property  m  the  possession  of  the 
federal  court  under  bankruptcy  proceedings. — 
Mishawaka  Woolen  Mfg.  Co.  v.  Powell  (Mo. 
App.)  723. 

Under  the  bankruptcy  act  of  1898,  property 
in  possession  of  trustee  cannot  be  reached  by 
replevin  issuing  out  of  a  state  court. — Misha- 
waka Woolen  Mfg.  Co.  v.  Powell  (Mo.  App.) 
723. 

Bankrupt  after  discharge  held  entitled  to  re- 
cover penalty  for  usurious  interest  paid  by  him 
before  bankruptcy.- Lasater  v.  First  Nat  Bank 
(Tex.  Sup.)  W5i. 

A  cause  of  action  for  the  recovery  of  a  pen- 
alty for  the  receiving  of  usurious  interest,  on 
bankruptcy  of  the  owner  of  the  claim,  pass^i 
to  the  trustee  in  bankruptcy. — Lasater  v.  First 
Nat  Bank  (Tex.  Sup.)  1057. 

Under  Rev.  St  U.  S.  i  5198  [U.  S.  Comp. 
St  1901,  p.  3493],  a  bankrupt  after  dischari»> 
may  recover  usury  paid  national  bank  where 
his  trustee  in  bankruptcy  did  not  reduce  the 
claim  to  possession.  —  Lasater  v.  First  Xat 
Bank  (Tex.  Civ.  App.)  1064. 

{   S.    Rights,  remedies,  and  disoluttK*  of 
bankrupt. 

Judgment  creditor  held  not  entitled,  ander 
Bankr.  Act  1808,  5  17  [U.  S.  Comp.  St  1901. 
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p.  3428],  to  go  back  of  judgment  for  price  of 
goods  to  show  that  sale  was  induced  by  pur- 
chaser's fraud,  so  as  to  avoid  discharge  in 
banltruptcy.— Harrington  &  Goodman  v.  Her- 
man (Mo.  Sup.)  546. 

Fiduciary  relation  held  not  to  exist  between 
buyer  and  seller  of  goods,  so  as  to  prevent  buy- 
er's discharge  in  bankruptcy,  releasing  a  judg- 
ment for  purchase  price,  under  Bankr.  Act  1808, 
S  17  [U.  S.  Comp.  St.  1901,  p.  3428],  though 
sale  was  induced  by  buyer's  fraud. — Harring- 
ton &  Goodman  v.  Herman  (Mo.  Sup.)  646. 

BANKS  AND  BANKING. 

I    1.    BanklnK  eorporatloaa  and  Mssoelsa 
tlons. 

Where  a  depositor  sued  the  receiver  of  a 
bank  for  the  amount  of  a  deposit,  and  he 
pleaded  that  it  was  used  to  pay  the  depositor's 
subscription  to  the  capital  stock,  the  burden  of 
proof  was  on  him. — Somerset  Nat.  Banking 
Co.'s  Receiver  t.  Adams  (Ky.)  1125. 

A  depositor  suing  the  receiver  of  a  bank  for 
the  amount  of  a  deposit  held  not  estopped  from 
denying  that  he  subscribed  for  stock  in  the 
bank. — Somerset  Nat.  Banking  Co.'8  Receiver  y. 
Adams  (Ky.)   1125. 

When  all  the  stock  of  a  bank  was  subscribed 
for  by  certain  persons,  under  an  agreement  to 
transfer  it  to  others,  express  authority  from 
the  original  subscriber  for  such  a  transfer  held 
not  necessary  to  a  valid  sale.— Somerset  Nat. 
Banking  Co.^8  Receiver  v.  Adams  (Ky.)  1125. 

Where  a  depositor  sned  the  receiver  of  a 
bank  for  a  deposit,  and  he  pleaded  that  de- 
posit was  used  to  par  aubscription  to  capital 
stock,  evidence  that  the  president  and  cashier 
had  been  given  parol  authority  by  the  board  of 
directors  to  sell  the  stock  held  admissible. — 
Somerset  Nat  Banking  Co.'8  Receiver  v.  Adams 
(Ky.)  1125. 

Facts  in  action  involving  the  validity  of  a 
subscription  to  the  capital  stock  of  a  bank 
held  not  to  show  an  overissue  of  stock. — Somer- 
set Nat  Banking  Ca's  Receiver  v.  Adams  (Ky.) 
1125. 

In  an  action  by  a  depositor  against  the  re- 
ceiver of  the  bank  to  recover  a  deposit,  evi- 
dence held  insufficient  to  show  that  plaintifE 
used  the  deposit  to  purchase  the  stock  of  the 
bank.— Somerset  Nat.  Banking  Co.'s  Receiver 
V.  Brinkley  (Ky.)  1129. 

I  2.     National  banka. 

XTnder  U.  S.  Rev.  St.  t  6136  [U.  S.  Comp.  St. 
1901,  p.  3455],  prescribing  the  powers  of  na- 
tional banks,  such  a  bank  nas  no  power  to  bind 
itself  that  a  draft  drawn  on  its  customer  will 
be  paid. — First  Nat.  Bank  v.  American  Nat 
Bank  (Mo.  Sup.)  1059. 

A  national  bank  held  estopped  to  plead  ultra 
vires  to  a  contract  of  guaranty.— First  Nat. 
Bank  v.  American  Nat.  Bank  (Mo.  Sup.)  1059. 

Under  the  statute  giving  one  who  pays  usuri- 
ous interest  a  cause  of  action  for  the  recovery 
of  a  penalty  from  the  one  to  "whom  payment  is 
made,  or  of  "his  legal  representative,'  sucli  a 
claim  is  subject  to  assignment.  —  Lasater  v. 
First  Nat  Bank  (Tex.  Sup.)  1057. 

Payment  of  usurious  interest  by  one  other 
than  maker  of  note,  calling  for  such  interest, 
held  a  payment  by  maker. — Lasater  v.  First 
Kat.  Bauk  (Tex.  Sup.)  1057. 

Continuing  partner  held  entitled  to  recover 
penalty  forjoayment  of  interest  on  firm  note.— 
Lasater  v.  First  Nat  Bank  (Tex.  Sup.)  1067. 

The  right  of  action  to  recover  usurious  in- 
terest from  national  banks,  nnder  Rev.  St.  U. 
S.  i  5198  [U.  S.  Comp.  St.  1901,  p.  ^9S],  held 
assignable.- Lasater  v.  First  Nat  Bank  (Tex. 
Civ.  App.)  1054. 


Payment  of  notes  and  interest  by  surety  iu 
consideration  of  sale  of  cattle  to  surety  by  prin- 
cipal held  a  payment  by  principal.— Lasater  y. 
Pirat  Nat  Bank  (Tex.  Civ.  App.)  1054. 

Under  Rev.  St.  U.  S.  {  5198  [U.  S.  Comp. 
St  1901,  p.  3493],  right  to  recover  nsurious  in- 
terest is  barred  after  two  years  from  payment 
of  interest.— Lasater  v.  First  Nat  Bank  (Tex. 
Civ.  App.)  1054. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment" I  ». 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

BullcUug  or  loan  associations,  see  "Building  and 

Loan  Associations." 
Mutual  benefit  insurance  associations,  see  "In- 

aurance,"  {  18. 

Under  Rev.  St.  1899,  {  1408,  no  one  can  be- 
come a  member  of  a  fraternal  association  with- 
out first  being  initiated  into  a  local  lodge. — 
Hiatt  y.  Fraternal  Home  (Mo.  App.)  463. 


BEQUESTS. 


See  "WinB." 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvU  actions,  see  "Evidence,"  t  8. 

BETTERMENTS. 

Impairment  of  vested  rights  to  improvementa, 
see  "Constitutional  Law,"  |  2. 

BETTING. 
BIAS. 

Of  witness,  see  "Witnesses,"  |  B. 


See  "Gaming." 


Of  juror,  see  "Jury,"  {  3. 

■'W 


BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  o&" 

BILL  OF  LADING. 

See  "Carriers,"  |  2. 

BILLS  AND  NOTES. 

Parol  or  extrinsic  evidence,   aee  "Evidence," 
f  8. 

i   1,    Blcbta  and  liabilities  on  Indorae- 
ment  or  tiaaaf er. 

Where  the  maker  of  notes  has  been  insolvent 
ever  since  their  execution,  suit  against  an  in- 
dorser  need  not  be  brought  at  the  next  term 
of  court  after  the  right  of  action  accrues. — Nor- 
ton V.  Wochler  (Tex.  Civ,  App.)  1025. 

{  2.    Aotlona. 

Pleas  of  non  est  factum  and  no  considera- 
tion for  the  notes  sued  on  are  not  inconsistent. 
—Storey  v.  First  Nat  Bank  (Ky.)  318. 

On  an  issue  whether  defendant  had  paid  cer- 
tain notes,  the  admission  of  the  notes  in  evi-* 
dence  when  produced  by  him  was  not  error. — 
Chouteau  Land  &  Lumber  Co.  y.  Chrisman  (Mo. 
Sup.)  1062. 

In  an  action  on  a  note,  a  verdict  in  favor  of 
defendant  held  not  contrary  to  the  weight  of 
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evidence.— Van   Buren   Coanty   SmT.  Bank   y. 
Mills  (Mo.  App.)  497. 

Plaintiff  held  not  shown  to  lure  placed  the 
note  sued  on  in  the  hands  of  attorneys  for  col- 
lection, so  as  to  be  entitled  to  the  coUection  tee 
stipulated  in  such  case. — ^Ashbum  ▼.  Evans  (Tex. 
Cir.  App.)  242. 

Evidence  held  to  show  that  plaintiff  did  not 

Ear  the  note  for  the  maker,  but  bought  it,  so  that 
is  cause  of  action  was  governed  by  the  statute 
of  limitations  as  to  notes,  and  not  as  to  loans. 
— Ashbum  v.  Evans  (Tex.  Civ.  App.)  242. 

The  unauthorized  stamping  of  the  note  sued  on 
as  "Paid"  may  be  shown  without  pleading,  there 
being  no  effort  to  reform  for  mutual  mistake. — 
Ashbum  t.  Evans  (Ter.  Civ.  App.)  242. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  {  3. 
Of  lands,  see  "Vendor  and  Purchaser,"  f  2. 

BONDS. 

Sureties  on  bonds,  see  "Principal  and  Sorety." 
Trial  of  right  of  property  as  condition  prece- 
dent to  action  on  delivery  bond,  see  "Ejcecu- 
tion,"  S  2. 

Bonds  for  j>erformance  of  duties  of  tnut  or 

office. 
See  "Clerks  of  Courts";  "Guardian  and  Ward," 

§1. 
County  officers,  see  "Counties,"  {  1. 
Insurance  agents,  see  "Insurance,"  $  L 

Bonds  in  legal  proceedingt. 
See  "Bail." 
On  appeal,  see  "Crimhial  Law,"  |  80. 

BOUNDARIES. 

Of  manldpality,  see  "Municipal  Corporations," 
§  I- 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts," S  1. 

Validity  of  parol  agreement  as  to  boundary,  see 
"Frauds,  Statute  of,"  {  2. 

S    1.     Desozivtloii. 

Where,  in  a  description  of  land  In  a  deed  by 
metes  and  bounds,  the  lioundaries  overlap  a  for- 
mer grant  by  the  same  grantor,  the  former 
grant  will  prevail. — Sandy  River  Cannel  Coal  Co. 
▼.  White  House  Cannel  Coal  Co.  (Ky.)  29& 


{   2.     ETldenoa,    ascertainment, 
tablishment. 

Evidence  in  action  for  land  held  not  to  show 
it  was  within  plaintiff's  boundary,  agreed  on  by 
the  parties. — Sherman  t.  King  (Ark.)  671. 

An  agreement  as  to  the  boundary  line  be- 
tween two  lots  of  land  held  binding.— Alexander 
T.  Parks  (Ky.)  1105. 

BREACH. 

Of  condition,  see  "Insurance."  {S  6,  9. 
Of  contract,  see  "Contracts,     8  4. 
Of  covenant,  see  "Insurance,"  i  6. 
Of  warranty,  see  "Insurance,"  §$  6,  6;  "Sales," 
§§  4,  6. 

BREACH  OF  THE  PEACE. 

See  "Affray." 

BRIBERY. 

A  prisoner  held  under  an  Illegal  arrest  can- 
not tie  convicted  of  offering  to  bribe  the  officer 
to  allow  him  to  escape. — Ex  parte  Richards 
(Tex.  Cr.  App.)  838. 


BRIDGES. 

I  1.    Establishment,    eonatraetlom,    mrni 
malntenane*. 

The  approach  to  a  bridge  is  a  part  tbereot 
so  that  an  attempted  conveyance  by  a  com- 
pany chartered  to  build  and  operate  a  bridge 
of  an  approach  thereto  is  ultra  vires. — ^Fittss- 
burg,  a.  0.  &  St  U  R.  Co.  T.  Dodd  (Ky.)  822. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  t  13. 

BROKERS. 

See  "Principal  and  Agent" 

Insurance  brokers,  see  "Insurance,"  |  1, 

I    1.    Compensation   and  lien. 

A  promoter  of  a  corporation  to  purchase  min- 
eral land  held  to  sustam  a  fiduciary  relation  to 
the  corporation;  and  hence  his  partners  in  the 
enterprise  to  sell  the  land  were  not  entitled  to 
recover  an  additional  sum  beyond  the  amount 
agreed  to  be  paid  to  the  owner. — Tegarden 
Bros.  T.  Big  Star  Zinc  Co.  (Ark.)  989. 

In  action  by  real  estate  broker  for  commis- 
sions, act  of  prospective  purchaser  in  mailing 
letter  of  acceptance  held  to  bind  him,  notwith- 
standing interception  of  letter  before  its  delivery. 
—Scottish  American  Mortg.  Co.  v.  Davis  (Tex. 
Civ.  App.)  217. 

Real  estate  broker,  sued  for  commissions,  held 
not  negligent  in  notifying  vendor  of  pnrduiser's 
acceptance,  so  as  to  preclude  recovery. — Scottish 
American  Mortg. -(Jo.  ▼.  Davis  (Tex.  Civ.  Apn) 
217. 

A  broker,  entitled  to  commissiona  only  in 
the  event  of  an  actual  sale,  held  not  entitled 
to  recover  commissions  where  failure  to  cou- 
summate  the  sale  was  due  to  no  fault  of  his 
principals. — Owen  t.  Kuhn,  Loeb  &  Co.  (Tex. 
Civ.  App.)  432. 

I   2.     Aotlons  for  compensation. 

Burden  held  on  vendor,  sued  by  a  real  estate 
broker  for  commissions,  to  show  materiality  of 
broker's  misrepresentations,  on  discoverine  which 
purchaser  refused  to  consummate  sale. — Scottish 
American  Mortg.  Co.  v.  Davis  (Tex.  Civ.  App.) 
217. 

Evidence  in  action  by  real  estate  broker  for 
commissions  held  not  to  show  sudi  misrepresen- 
tations by  broker,  defeating  sale,  as  to  preclude 
recovery. — Scottish  American  Mortg.  Co.  v.  Da- 
vU  (Tex.  Civ.  App.)  217. 

(  3.    Blchta,  powers,  and  llaUlitiMi  as  to 
tUrd  persons. 

Facts  lield  to  show  no  meeting  of  the  minds 
on  a  sale  attempted  to  be  made  by  a  broker 
from  plaintiffs  to  defendants,  so  that  plaintiffs 
were  entitled  to  recovery  of  the  goods  or  their 
value.— Frye  v.  Keller  (Tex.  Civ.  App.)  228. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  stockholder  in  an  insolvent  building  and 
loan  association  held  not  to  have  become  a 
creditor,  so  as  to  be  entitled  to  preference  over 
other  stockholders. — Manheimer  v.  Henderson 
Building  &  Loan  Ass'n's  Assignee  (Ky.)  313. 

In  a  suit  against  a  building  association  to  re- 
cover usury,  plaintiff  held  entitled  to  be  credit- 
ed for  everytbing  paid  in  in  excess  of  6  per 
cent,  interest  on  the  loan.- Olliges  v.  Kentneky 
Citizens'  Building  &  Ix>an  Ass'n's  Assignee 
(Ky.)  747. 

Fines  for  delinquent  payments  held  waived  bj 
a  building  and  loan  association,  so  as  not  to  Ik 
chargeable  against  borrower  in  action  by  him 
to   cancel   note  and   trust   deed.— Arbutimot   t 
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Brookfield  Loan  &  BoUding  Au'n  (Mo.  Am.) 
132. 

By-law  fixing  minlmmn  premiom  for  loan  held 
to  remove  loan  from  protection  of  Rev.  SL  1889, 
S  2812,  and  render  it  sabject  to  defense  of  usury ; 
the  by-law  having  been  enforced  at  competitive 
bidding,  though  premium  actually  received  was 
in  excess  of  minimum  fixed.— Arbuthnot  ▼. 
Brookfield  Loan  ft  Building  Ass'n  (Mo.  App.) 
132. 

By-law  fixing  minimum  premium  held  not  to 
conform  to  Rev.  St.  1899,  $  1302,  varying  the 
provisions  of  Rev.  St.  1^,  {  2812,  and  hence 
loan  made  under  by-law  was  subject  to  defense 
of  usury.  —  Thudium  v.  Brookfield  Loan  & 
Building  Co.  (Mo.  App.)  134. 

Notice  of  intention  to  j)ay  usurious  loan  held 
unnecessary,  under  Rev.  St.  1899,  S  1368,  before 
bringing  suit  to  cancel  note  and  trust  deed, 
though  balance  was  found  due  the  association.— 
Thudium  v.  Brookfield  Loan  &  Building  Co. 
(Mo.  App.)  134. 

Where  a  member  of  a  mutual  building  and 
loan  association  adjusted  and  settled  a  loan, 
and  made  a  new  loan,  such  settlement  should 
not  be  disturbed,  in  determining  the  rights  of 
the  parties  under  the  new  loan. — Callison  v. 
Trenton  Building  &  Loan  Ass'n  (Mo.  App.) 
477. 

A  loan,  made  in  1897  by  a  building  and  loan 
association,  which  had  not  reorganized  under 
the  act  of  1895  (Rev.  St.  1899,  c.  12,  art.  10), 
under  a  by-law,  adopted  prior  to  1805,  fixing 
the  rate  of  premium  to  be  charged,  must  be 
adjusted  under  Rev.  St.  1889,  c.  42,  art  9. 
and  all  payments  made  by  the  borrower  in 
excess  of  6  per  cent,  interest  be  credited  on  the 
principal.— (Jallison  v.  Trenton  Building  &  Loan 
Ass'n  (Mo.  App.)  477. 

BURIAL 

See  "Dead  Bodies." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  $  8. 

i    1.    FrooeedlnK*  ta^d  relief.  _ 

On  cancellation  of  deed,  the  rights  of  the 
vendee,  with  respect  to  the  return  of  the  money 
paid  b^  him  for  the  land  and  in  improving  iL 
determined. — Stephenson  v.  Stephenson  (Ky.) 
742. 

Evidence  held  to  justify  a  finding  that  a 
deed  of  trust  by  a  married  woman,  to  secure 
her  husband's  debt,  and  save  him  from  prosecu- 
tion for  forgery,  was  obtained  by  duress. — 
Turner  v.  Overall  (Mo.  Sup.)  644. 

CANDIDATES. 

For  office,  see  "Elections,"  |  L 

CARNAL  KNOWLEDGE 


See  "Rape." 


CARRIERS. 


I   !•    CoBtrol  aBd  recvlAtloa  of  eoaiahoB 
oaniers. 

Under  Const,  i  215,  an  indictment  for  dis- 
criminating in  charges  must  allege  the  serv- 
ices were  on  the  same  conditions. — Common- 
wealth V.  Chesapeake  &  O.  Ry.  Co.  (Ky.)  360. 

An  indictment  against  a  carrier  for  dis- 
crimination, in  violation  of  Const,  i  216,  must 
allege  the  nanling  was  under  the  same  condi- 


tions.—Commonwealth  T.  Chesapeake  &  O.  Ry. 
Co.  (Ky.)  361. 

An  indictment  against  a  carrier  for  discrim- 
ination, in  violation  of  Const,  f  216,  held  bad; 
it  charging  the  hauling  "on  different  condi- 
tions."— Commonwealth  v.  Chesapeake  &  O. 
Ry.  Co.  (Ky.)  3«1. 

A  joint  traffic  arrangement,  by  which  con- 
necting carriers  haul  between  a  point  on  one 
road  and  a  point  on  the  other  for  less  than 
one  hauls  from  the  same  point  on  its  road  to 
its  terminus,  between  the  points,  held  not  to 
violate  Ky.  St.  g  820.— Commonwealth  v. 
Chesapeake  &  O.  By.  Co.  (Ky.)  361. 

Under  Cr.  Code,  S  124.  an  indictment  against 
a  carrier  for  violation  of  Const.  {  215,  held  de- 
fective for  failing  to  allege  the  goods  discrim- 
inated against  were  to  be  hauled  "upon  the 
same  conditions"  as  those  favored. — Cfommon- 
wealth  V.  Chesapeake  &  O.  Ry.  Co.  (Ky.)  768. 

Under  certain  facts,  held,  that  a  shipment  of 
freight  would  be  an  interstate  shipment,  and 
not  subject  to  the  commission  rates  of  Texas. 
—Gulf,  C.  &  S.  P.  Ry.  Co,  v.  Port  Grain  Co. 
(Tex.  Civ.  App.)  419. 

In  a  suit  against  a  carrier  to  recover  the 
penalty  for  overcharges,  consisting  in  the  ex- 
cess of  the  interstate  rate  over  the  commission 
rates  of  Texas,  the  burden  of  proving  that  the 
shipment  was  a  domestic  shipment  was  on  the 
plaintiff.— Gulf,  C.  &  S.  P.  Ry.  Co.  ▼.  Port 
Grain  Ca  (Tex.  Civ.  App.)  419. 

§   2.    Oarrlace  of  coeds. 

Where  the  amount  recovered  against  a  car- 
rier for  the  loss  of  corn  shipped,  after  de- 
ducting the  value  of  the  corn  recovered  and  the 
freight,  was  less  than  he  was  entitled  to  un- 
der the  evidence,  an  objection  that  the  freight 
should  have  been  deducted  from  the  judgment 
was  not  sustainable. — Marsden  &>.  y.  Bullitt 
(Ky.)  32. 

Indefiniteness  in  the  allegations  of  negligence 
In  the  petiton  held  cured  by  the  answer  and 
reply.— Marsden  Co.  v.  Bullitt  (Ky.)  32. 

In  an  action  for  the  loss  of  goods  by  the 
sinking  of  a  barge,  allegations  of  negligence 
held  sutflciently  specific. — Marsden  Co.  v.  Bul- 
litt (Ky.)  32. 

Receiving  carrier  held  not  liable  for  negli- 
gence of  connecting  carrier.— Louisville  &  N. 
R.  Ck>.  ▼.  8.  D.  Chestnut  &  Bro.  (Ky.)  351. 

A  railroad  company  has  the  right  to  require 
its  consignees  to  unload  their  freight  within  a 
reasonable  time  or  pay  demurrage  charge. — Dar- 
lington V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  122. 

Railroad  company  held  to  have  converted  cer- 
tain shipment  of  lumber.— Darlington  v.  Missoori 
Pac.  Ry.  Co.  (Mo.  App.)  122. 

A  consignee  of  freight  was  not  excused  from 
noncompliance  with  his  duty  to  unload  it  from 
the  cars  within  the  t'me  stipulated  in  the  bill 
of  lading  by  reason  of  the  extreme  condition  of 
the  weather.- Darlington  r.  Missouri  Pac.  Hy. 
Co.  (Mo.  App.)  122. 

Railroad  company  held  not  to  have  lost  Its 
control  over  certain  shipment  of  lumber  whidL 
it  had  left  in  its  cars  to  be  unloaded  by  con- 
signee.—Darlington  ▼.  Missouri  Pac.  Ry.  Go. 
(Mo.  App.)  122. 

A  railroad  company  may  have  a  lien  for  de- 
murrage charges,  even  without  express  stipula- 
tion therefor. — Darlington  v.  Missouri  Pac.  Ry. 
Co.   (Mo.  App.)  122. 

A  railway  company,  limiting  its  liability  to 
its  own  line  in  a  contract  of  shipment,  is  lia- 
ble for  the  negligence  of  its  agent  in  billing 
the  property  to  a  wrong  place  on  the  connect- 
ing carrier's  Une.— Gulf,  0.  ft  S.  F.  By.  Co.  v. 
Harris  (Tex.  Civ.  App.)  71. 

Railroad  company,  erroneously  delivering^ 
wheat     to   another  than   the   consignee,   held. 
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immediately  liable  to  the  consinior  for  the 
value  of  tne  wheat. — MIssonri,  K.  &  T.  Ry. 
Go.  of  Texas  t.  Seley  (Tex.  Civ.  App.)  88. 

Bills  of  lairing  for  cotton,  pledged  as  security 
for  money  advanced  to  pay  the  accompaiiyiDg 
drafts  for  the  purchase  price,  held  not  functus 
officio  because  the  drafts  were_paid. — First  Nat. 
Bank  v.  San  Antonio  &  A.  P.  By.  Co.  (Tex. 
Civ.  App.)  1033. 

A  sale  of  cotton  by  the  pledgor  of  the  bills 
of  lading,  pursuant  to  the  uniform  custom  with 
the  pledgee,  held  to  release  the  carrier  issuing 
the  bills  from  liability  to  the  pledgee.— First 
Nat.  Bank  v.  San  Antonio  &  A,  K  Ry.  Co. 
(Tex.  Civ.  App.)  1033. 

5  3.     Carriage  of  live  stoek. 

In  an  action  against  carrier  for  injaries  to 
stock  due  to  defective  condition  of  the  car, 
certain  evidence  held  properly  excluded. — ^Burn- 
side  &  C.  B.  Ry.  Co.  V.  Tupman  (Ky.)  78&. 

Ky.  St.  §  2516,  held  not  to  bar  an  action 
against  a  carrier  for  injuries  to  stock  due  to 
the  defective  condition  of  the  car,  which  the 
carrier  had  guarantied  to  be  suffleieut.— Burn- 
side  &  C.  R.  Ry.  Co.  V.  Tupman  (Ky.)  786. 

Carrier  guarantying  safety  of  car  used  to 
transfer  stock  held  liable  for  injuries  due  to 
ite  defective  condition,  though  received  on  con- 
necting line.— Burnside  &  C.  R.  Ry.  Co.  ▼. 
Tupman  (Ky.)  786. 

Verdict  in  action  for  delay  in  shipment  of  live 
stock  held  conjectural  and  excessive. — Helm  v. 
Missouri  Pac.  R.  C!o.  (Mo.  App.)  148. 

Written  contract  for  shipment  of  live  stock  held 
to  have  superseded  oral  contract,  so  as  to  entitle 
defendant  carrier  to  submission  of  damage  suit 
on  its  provisions.— Helm  v.  Missouri  Pac.  R.  Co. 
(Mo.  App.)  148. 

In  an  action  against  a  railroad  company  to 
recover  damages  to  stock  shipped  over  defend- 
ant's road,  a  charge  as  to  degree  of  care  re- 
quired of  carrier  held  erroneous. — Internationa) 

6  Q.  N.  R.  Co.  v.  Young  (Tex.  Civ.  App.)  68. 

In  an  action  against  a  railroad  company  for 
injuries  to  stock  in  transit,  the  measure  of  dam- 
ages was  the  market  value  of  the  stock  at  the 
point  of  destination. — International  &  O.  N.  R. 
Co.  V.  Young  (Tex.  Civ.  App.)  68. 

Where  a  railroad  company's  contract  for  the 
shipping  of  stock  limited  its  liability  to  its 
own  line,  instructions  should  be  given  that  de- 
fendant would  not  be  liable  for  injuries  after 
the  stock  passed  out  of  its  possession. — Inter- 
national &  G.  N.  R.  Co.  V.  Young  (Tex.  Civ. 
App.)  68. 

In  an  action  for  Injury  to  stock  in  shipment, 
a  charge  should  be  given  relieving  defendant 
from  liability  if  the  injuries  were  occasioned 
by  the  inherent  viciousneas  of  the  stock. — Inter- 
national &  G.  N.  R.  Co.  V.  Young  (Tex.  Civ. 
App.)  68. 

The  act  of  an  agent  of  a  railway  company 
in  billing  a  shipment  of  property  to  a  place 
other  than  that  stated  in  the  contract  of  ship- 
ment held  the  proximate  cause  of  the  ship- 
per's losing  the  benefit  of  the  market— Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Harris  (Tex.  Civ.  App.) 
71. 

A  railroad  company  held  not  liable  to  a  ship- 
per of  cattle  for  damages  from  insufficient  bed- 
ding.—Texas  Cent.  R.  C!o.  v.  O'Laughlin  (Tex. 
Civ.  App.)  610. 

A  subsequent  agreement  between  a  cattle 
shipper  and  carrier  held  to  constitute  a  com- 
plete contract  based  on  a  sufficient  considera- 
tion.— St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as T.  Barnes  (Tex.  Civ.  App.)  1041. 

In  an  action  for  damages  to  cattle  ^n  route 
to  market,  a  requested  instruction  that,  if  the 
shipments  were  made  under  any  other  ihun  an 


oral  contract,  plaintiS  could  not  recover,  was 
properly  refused.— St.  Louis  Sontbwestem  Ry. 
Co.  of  Texas  v.  Barnes  (Tex.  Civ.  App.)  104L 

In  an  action  tor  injuries  to  live  stock  aKain!<t 
two  connecting  carriers,  an  instruction  held  not 
error  as  permitting  an  assessment  of  damages 
against  the  carriers  sued  which  in  part  occni^ 
red  on  the  line  of  another.— Texas  &  P.  Ry. 
Co.  V.  Hall  (Tex.  Civ.  App.)  1052. 

In  an  action  for  injuries  to  stock  by  two  con- 
necting carriers,  an  instruction  held  not  error 
as  tending  to  minimize  the  injuries  snstained 
on  one  of  the  lines.— Texas  &  P.  Ry.  CJo.  v.  Hall 
(Tex.  Civ.  App.)  1052. 

Where  plaintiff  repudiated  the  making  of  a 
joint  contract  for  stock  transportation,  and 
such  issue  was  not  submitted,  a  peremptory  in- 
struction on  the  ground  that  the  petition  de- 
clared on  a  joint  contract  was  properly  denied. 
—Texas  &  P.  Ry.  Co.  v.  Hall  (Tex.  Civ.  App.) 
1052. 

In  an  action  for  delay  in  the  delivery  of  live 
stock,  whether  a  connecting  carrier  conld  hare 
delivered  the  same  at  the  time  agreed  on  heU 
a  question  for  the  jury.- Texas  &  P.  By.  Co.  v. 
Hall  (Tex.  Civ.  App.)  1052. 

S  4.  Canrlase  of  pasaencera— Perfons- 
anoe  of  ooatraot  of  transporta- 
tioa. 

In  an  action  against  a  railway  company,  a 
complaint  alleging  refusal  to  accept  plaintiff's 
fare  held  not  to  state  a  cause  of  action. — Uie- 
rig  V.  South  Covington  &  C.  St.  Ry.  Co.  (Ky.) 


rig  1 
5.^5. 


{   5.    -^  Feraoaal  lajvrlea. 

Evidence  in  an  action  against  a  carrier  for 
negligent  injaries  held  to  show  defendant  not 
guilty  of  negligence. — Brineger  v.  Louisville  &. 
N.  R.  Co.  (KyO  783. 

Evidence  in  an  action  for  injury  to  person  on 
shore  from  landing  of  steamboat  held  safficient 
to  take  issue  of  negligence  to  jury. — Louisville 
&  E.  Mail  Co.  ▼.  Gilliland  (Ky.)  1101. 

Evidence,  in  an  action  for  injuries  to  i>eraon 
on  shore  from  landing  of  steamboat,  held  not 
to  support  verdict  for  plaintifii  based  on  de- 
fendant's negligence. — Louisville  &  E.  Mail  Co. 
V.  GilliUnd  (Ky.)  IIOL 

Even  if  one  accompanying  live  stock  on  train 
had  no  right  under  the  contract  to  be  in  the 
car  with  the  stock  at  the  time  he  was  in- 
jured, railroad  company  held  liable. — Bolton  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  530. 

Clause  in  contract  of  shipment  Acid  no  de- 
fense to  action  for  injuries  to  one  accompany- 
ing live  stock  on  a  train. — Bolton  y.  Missouri 
Pac.  Ry.  Co.  (Mo.  Sup.)  630. 

Certain  defense  to  action  for  injuries  to  one 

accompanying  live  stock  on  a  train  held  admis- 
sible  under  the  general  denial.- Bolton  v.  Xlijs- 
souri  Pac.  Ry.  Co.  (Mo.  Sup.)  530. 

An  instruction  in  an  action  for  injuries  to 
one  accompanying  live  stock  on  a  train  held  not 
misleading.— Bolton  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  Sup.)  530. 

In  action  by  passenger  for  an  assault  by  car- 
rier's servant,  evidence  of  servant's  statemeDt<: 
AeW  admissible. — Shaefer  v.  Missouri  Pac  Ry. 
Co.  (Mo.  App.)  154. 

'  Starting  a  train  before  plaintiff  got  off,  after 
assisting  a  passenger  to  a  seat.  Arid  not  the 
proximate  cause  of  his  injury. — Saxton  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.  App.)  717. 

The  ordinary  jerking  of  a  train  in  starting 
and  taking  up  the  slack  held  not  negligence  as 
to  a  person  alighting  from  the  train  while  is 
slow  motion.— Saxton  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  App.)  717. 

Refusal  to  give  an  instruction  which  gave 
undue  prominence  to  certain  evidence  held  not 
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«rror. — Sozton  ▼.  Missouri  Pac.  By.  Oo.  (Mo. 
App.)  717. 

A  switching  crew,  doing  yard  work  at  a  con- 
necting point  for  defendant  and  another  railroad, 
which  employs  and  pays  them,  collecting  half 
the  cost  from  defendant,  held  to  be  equally  the 
servants  of  both  companies,  and  defendant  is 
liable  for  their  acts,  the  same  as  if  it  employed 
them.— Gulf,  O.  &  8.  F.  Ry.  Co.  v.  Shelton  (Tex. 
Sup.)  165. 

Proof  that  lurching  of  the  car  .from  negligent 
operation  of  the  train,  charged  to  have  caused 
a  passenger's  death,  was  sidewise,  instead  of 
bacliward  and  forward,  as  alleged,  held  not  to 

grevent  recovery.— Hides  r.  Galveston,  H.  & 
.  A.  By.  Co.  (Tex.  Sup.)  835. 

In  an  action  for  injuries  to  a  passenger  In 
a  freight  car,  an  instruction  AeM  not  erroneous 
In  assuming  that  the  injury  occurred  while 
a  train  was  being  made  up. — Texas  &  P.  By. 
Co.   V.   Adams   (Tex.   Civ.   App.)   81. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  evidence  held  to  war- 
rant a  finding  that  defendart  was  negligent 
in  not  assisting  her  to  alight  from  train.- Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Buchanan 
(Tex.  Civ.  App.)  96. 

Whether  failure  of  a  carrier  to  provide  a 
stool  for  passengers  in  gettiug  on  and  off 
trains  is  negligence  is  a  question  for  the  jury. — 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Sher- 
rill   (Tex.   Civ.  App.)  429. 

Evidence  held  to  justify  a  finding  that  the 
proximate  cause  of  the  injuries  to  a  child  was 
a  carrier's  failure  to  keep  its  cars  properly 
heated.— St  Louis  S.  W.  Ry.  Co.  v.  Duck  (Tex. 
Civ.  App.)  445. 

Allowing  a  passenger  to  board  a  car  when 
there  is  no  seat  for  him  held  not  negligence 
per  se.— Houston  &  T.  C.  B.  Co.  v.  Bryant 
(Tex.  Civ.  App.)  885. 

Allegations  of  the  death  of  a  person,  while  a 
passenger,  by  defendant's  negligence,  held  suffi- 
ciently specific. — Galveston,  H.  &  S.  A.  By.  Co. 
T.  Contreras  (Tex.  Civ.  App.)  1051. 

f  6.     — >  Oontribntory      itegUs*»e«      of 
persea  laJnreiL 

FlaintuI,  in  an  action  against  a  carrier  for 
negligent  injuries,  held  guilty  of  contributory 
negligence.— Brineger  ▼.  Louisville  &  N.  B.  C^o. 
(Ky.)  783. 

In  action  for  injuries  to  one  accompanying 
live  stock  on  train,  certain  evidence  held  imma- 
teriaJ.— Bolton  v.  Missouri  Pac.  Ry.  Oo.  (Mo. 
Sup.)  530. 

A  declaration  in  an  action  for  injuries  to  a 
passenger  while  riding  held  demurrable  for  failure 
to  allege  that  his  position  on  the  car  platform 
was  n»t  voluntarily  taken.— Meyere  v.  Nashville, 
C.  &■  St.  L.  By.  (*renn.)  114. 

That  a  passenger  transported  in  a  freight  car 
was  standing,  when  injured  by  the  violent 
jorking  of  the  car,  Md  not  to  constitute  con- 
tributory negligence  as  a  matter  of  law. — ^Texaa 
&  P.  By.  Co.  v.  Adams  (Tex.  Civ.  App.)  81. 

A  passenger  transported  in  a  freight  car  held 
not  guilty  of  contributory  negligence  in  failing 
to  leave  the  car  while  it  was  being  switched 
in  tlie  yard  at  a  jnnotinn  point,  during  which 
he  was  injured.- Texas  &  P.  Ry.  Co.  v.  Adams 
(Tex.  Civ.  App.)  81. 

In  an  action  for  injuries  to  a  passenger  on  a 
freight  train,  an  instruction  that  he  could  not 
recover  if  the  jerking  by  which  he  was  injured 
was  only  such  as  was  "necessary"  held  not 
erroneous.— Texas  &  P.  By.  Co.  v.  Adams 
(Tex.  Civ.  App.)  81. 

It  a  passenger  would  not  have  fallen  from 
o  car  platform  but  for  his  drunkenness,  it  was 
the  proximate  cause  of  the  accident.- Houston 


&  T.  0.  B.  Co.  ▼.  Bryant  (Tex.  Civ.  App.) 

ooO. 

Customary  violation  of  rule  against  passen- 
gers riding  on  car  platform  held  not  to  avail 
one  requested  to  go  inside. — Houston  &  T.  G. 
R.  Co.  V.  Bryant  (Tex.  CSv.  App.)  885. 

I  7.     —•  Paaaeiicers'  effeota. 

Liability  of  a  traveler  to  the  owner  of  goods 
carried  hy  him  held  to  render  It  proper  to  treat 
him  as  their  owner  in  an  action  against  a  car- 
rier for  damages  to  the  goods  while  checked 
as  baggage.— Illinois  Cent.  B.  Co.  v.  Matthews 
(Ky.)  m. 

The  paying  of  overweight  charges  on  baggage 
is  not  of  itself  such  notice  that  the  tnmk  con- 
tains other  articles  than  ordinary  baggage  as  to 
render  the  company  liable  as  a  carrier  for  sudi 
articles.- Illinois  Cent  R.  Co.  v.  Matthews  (Ky.) 
802. 

Under  Ky.  St  {  783,  a  carrier's  liability,  in 
the  absence  of  contract,  in  relation  to  baggage, 
extends  only  to  articles  for  the  personal  use  and 
convenience  of  the  traveler.— Illinois  Cent.  B.  Oo. 
V.  Matthews  (Ky.)  302. 

The  passenger  having  delayed  84  hours  to  call 
for  his  trunk,  the  carrier's  liability  therefor 
held  only  that  of  a  warehouseman. — St.  Louis 
&  S.  F.  By.  Co.  V.  Terrell  (Te±.  Civ.  App.)  430. 

Evidence  held  insufficient  to  show  that  the 
carrier  was  responsible  for  loss  of  articles  from 
a  passenger's  baggage.— Galveston,  H.  &  8.  A. 
Ry.  Co.  ▼.  Schafermeyer  (Tex.  Civ.  App.)  1037. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE  GUARDS. 

See  "Bailroads,"  S  4. 

CAUSE  OF  ACTION. 


See  "Action." 


CENSUS. 


A  city  held  authorized  to  take  a  census  f<>r  de- 
termining population,  and  so  the  limit  of  in- 
debtedness, though  a  federal  census  had  been 
taken  two  months  before. — Lancaster  T.  City 
of  Owensboro  (Ky.)  731. 

The  ordinance  under  which  a  census  was 
tjiken  not  having  confined  the  enumerators  to 
be  appointed  by  the  mayor  to  any  particular 
territory,  held,  that  one  of  them  could,  at  direc- 
tion of  the  mayor  and  council,  recanvass  terri- 
tory canvassed  by  the  others. — Lancaster  v. 
City  of  Owensboro  (Ky.)  731. 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  {  7. 

Of  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  {  1. 
Of  membership  in  mutual  insurance  aasodation. 

see  "Insurance,"  $  19. 

CHALLENGE. 

To  Juror,  see  "Jury,"  §  8. 

CHAMPERTY  AND  MAINTENANCE. 

A  purchase  of  land  at  auction  held  not  cham- 
pertons  as  to  one  entering  after  sale.— PercifuU 
v.  Coleman  (Ky.)  29. 

Where  defendant  held  actual  possession  of  a 
part  of  certain  land,  claiming  title  to  a  larger 
tract  specified  in  its  conveyance,  a  deed  by 
plaintiff  during  such  possession  was  champer- 
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tous  aB  to  the  entire  tract.— Oreen  t.  Onmber- 
land  Coal  &  Ck>ke  Co.  (Tenn.)  450. 

A  conveyance  of  lands  held  adrersely  may  be 
disregarded  by  the  vendor,  in  ejectment  to  re- 
cover the  land  from  a  third  party,  without 
pleading  the  invalidity  of  such  conveyance.— 
Green  v.  Cumberland  Coal  &  Coke  Co.  (Tenn.) 
469. 

A  sale  of  lands  held  ander  a  perfect  title,  bat 
in  adverse  possession  of  another,  held  cham- 
pertous,  within  Shannon's  Code,  g§  3171,  3172, 
without  regard  to  the  length  of  such  possession. 
—Green  t.  Cumberland  Coal  &  Coke  Co.  (Tenn.) 
469. 


See  "Equity." 


CHANCERY. 


CHANGE  OF  VENUE. 

Of  criminal  prosecutions,  see  "Criminal  Law," 
18. 

CHARACTER. 

Evidence  as  to, '  In  criminal  prosecntions,  aee 
"Homicide,"   t   5. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  8. 

Of  witness,  see  "Witnesses,"  |  4. 

CHARGE. 

By  carrier,  see  "Carriers,"  i  2. 
To  jury  in  civil  actions,  see  "Trial,"  8  8. 
To  jury  in  criminal  prosecutions,  see  "Orlm- 
inal  Law,"  S  22. 

CHARTER. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations," i  1. 

CHATTEL  MORTGAGES. 

Parol  OP  extrinsic  evidence,  see  "Evidence,"  {  8. 

t   1.    Beoiilaites  and  validity. 

A  chattel  mortgage,  otherwise  properly  exe- 
cuted, is  not  insufflcieut,  by  reason  of  the  ab- 
sence of  a  scroll  or-  seal. — Burkamp  T.  Healey 
(Ky.)  759. 

{   2.    Bichta  and  remedies  of  oredltora. 

Where  a  chattel  mortgage  was  given  to  secure 
a  present  debt,  a  subsequent  oral  agreement 
that  it  should  cover  future  advances  htld  void 
as  to  creditors  of  the  mortgagor. — P.  Groos  & 
Co.  T.  First  Nat.  Bank  (Tex.  Civ.  App.)  402. 

A  chattel  mortgage  on  a  tenant's  property 
hel4  not  filed  "forthwith,"  as  required  oy  Rev. 
St.  art.  3328,  and  therefore  subsequent  to  a 
landlord's  lien  provided  for  by  article  3251. — 
Austin  V.  Welch  (Tex.  Civ.  App.)  881. 

I  3.     Foreolosnre. 

A  chattel  mortgagee  held  to  have  waived  his 
right  to  take  posseRsion  and  sell  as  provided 
therein.— P.  Groos  &  Co.  v.  First  Nat.  Bank 
(Tex.  Civ.  App.)  402. 

In  an  action  on  a  note  and  to  foreclose  a  chat- 
tel mortgage  in  which  L.  was  joined  merely  as  a 
joint  possessor  of  the  property  mortgaged,  a 
judgment  against  him  for  the  debt  or  value  of 
the  property  was  error. — McLain  y.  McCollum 
&  Frazier  (Tex.  Civ.  App.)  1027. 

CHEAT. 

See  "Fraud." 

CHILD. 

See  "Guardian  and  Ward";    "Infants." 


CHOSE  IN  ACTION. 

Assignment,  see  "Assignmenta." 

CITATION. 

See  "Proeesa." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Citizenship    ground    of  jorlsdictioii   Of    United 

States  courts,  see  "Kemovul  o^  musies,    ..  _ 

CIVIL  RIGHTS. 

See  "(Jonstitntional  Law,"  {  1. 

The  overruling  of  a  motion  by  a  negro,  to 
quash  an  indictment  against  him  on  the  ground 
of  discrimination,  because  there  were  no  ne^ues 
on  jury,  held  not  error.- Martin  ▼.  State  (Tex. 
Cr.  App.)  386. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  county,  see  "Counties,"  g  3. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  {  4. 
To  property  levied  on,  see  "Execution,"  S  2. 

CLERKS  OF  COURTS. 

County  court  clerk,  selling  forged  warrant  at 
a  discount,  held  not  to  be  acting  in  his  offidaJ 
capacity,  so  as  to  render  his  bondsmen  liable  to 
purchaser.— State  ex  reL  Livesay  t.  Harrison 
(Mo.  App.)  469. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  {  S. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  |  7. 

COLLATERAL  INHERITANCE  TAX€S. 

See  "Taxation."  t  8. 

COLLATERAL  UNDERTAKINQ. 

See  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," g  2. 

COLOR  OF  TITLE. 

To   sustain  adverse   possession,   see   "Adrerse 
Possession." 

COMBINATIONS. 

See  "Conspiracy";   "Monopolies,"  |  1. 

COMMERCE. 

Carriage  of  goods  and  passengers,   aee   "Car- 
riers." 
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COMMISSION. 

To  take  testimony,  see  "Depositiona." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  1 1. 

COMMITMENT. 

On  cbarge  of  crime,  see  "Criminal  Law,"  I  6. 

COMMON  CARRIERS. 

See  "Carriers.'' 

COMMON  SCHOOLS. 

See  "Scliools  and  School  Districts,"  8  1. 

COMPENSATION. 

For  property  taken  for  public  nse,  see  "Eminent 
Domain,"  S  1. 


For  services,  see. "Master  and  Servant,"  {  2. 
Of  attorney,  see  "Attorney  and  Client,"  §  8. 
Of  broker,  see  "Brokers,"  i  L 


Of  county  attorney,  see  "District  and  Prosecut- 
ing Attorneys." 
Of  county  officers,  see  "Counties,"  S  1. 
Of  guardian  ad  litem,  see  "Infants,'^  I  1. 

COMPETENCY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  9. 
Of  experts  as  witnesses,  see  "Evidence,"  (  8. 
Of  jurors,  see  "Jury,"  {  8. 
Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Law,"  { 
5;    "Indictment  and  Information." 

COMPOSITIONS   WITH   CREDITORS. 

See  "Compromise  and  Settlement" 

COMPOUND  INTEREST. 

See  "Usury,"  t  1. 

COMPROMISE  AND  SETTLEMENT 

See  "Payment":    "Release." 

Tliat  a  compromise  agreement  between  an  in- 
solvent corporation  and  one  of  its  creditors  con- 
templated the  giving  of  the  individual  notes  of 
two  of  the  corporate  stockholders  for  a  part  of 


the  indebtedness  heh(  no  objection  to  its  validity. 
— W.   F.   Taylor   Co.   ▼.  Bi  " 
(Tex.  Civ.  App.)  260. 


Saines   Orocery    Co. 


In  an  action  of  debt  against  a  corporation,  an 
agreement  of  compromise,  not  entirely  executed, 
hrld  a  complete  defense. — W.  F.  Taylor  Co.  ▼. 
Baines  Grocery  Co.  (Tex.  Civ.  App.)  200. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," {  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  {  9. 
72  S.W.-78 


CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  {  8. 

CONDEMNATION. 

Taking  property  tor  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  $  7, 

CONDITIONS. 

In  contracts,  see  "Contracts,"  g  2. 
In  insurance  policies,  see  "Insurance,"  88  5,  6. 
Precedent  to  suit  to  set  aside  fraudulent  convey- 
ance, see  "Fraudulent  Conveyances,"  {  3. 

CONFESSION. 

Adndsdbility  in  evidence,  see  "Criminal  Law," 
I  14. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 

CONFIRMATION. 

Of  tax  sale,  see  "Taxation,"  |  5. 

CONFLICT  OF  LAWS. 

Judicial  notice  of  laws  of  other  states,  see  "Evi- 
dence," i  1. 

What  law  governs  actions  against  employers 
for  personal  injuries,  see  "Master  and  Serv- 
ant,''^ {  8. 

What  law  governs  actions  for  causing  death, 
see  "Death,"  g  1. 

What  law  governs  contracts  for  sale  of  goods, 
see  "Sales,"  }  1. 

CONNECTING  CARRIERS. 

See  "Carriers,"  S  2. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  {  1. 
Of  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," (  1. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  S  o. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  t  L 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," {  1. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  g  11. 

g    I.    Orimlaal  rMpoaalbllity. 

On  a  prosecution,  under  Ky.  St.  g  1241a, 
subd.  1,  for  confederatiuK  to  injure,  though  by 
subsection  10  one  by  testifying  to  the  crime 
is  relieved  from  liability  therefor,  another  mn; 
be  convicted  on  proof  that  he  and  the  one 
testifying  conspired  together. — Weber  v.  Com- 
monwealth (Ky.)  30. 

CONSTABLES. 

See  "SherifEs  and  Constables." 
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CONSTITUTIONAL  LAW. 

Protection  of  civil  rights,  sec  "Civil  Rights." 
ProolHon*  relatina  to  particular  svltjeett. 

See  "HiRhways,"  {  1;  "Jndnes."  {  2;  "Jury," 
i  1;  "Monopolies,"  g  1;  "Municipal  Corpora- 
tions," f  2;   "Taxation,^'  {  2. 

Enactment  and  validity  of  statutes,  se*  "Stat- 
utes," I  1. 

Special  or  local  lavs,  see  "Statutes,"  J  2. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
§3. 

S    1.     Personal,  oItII,  and  politleal  riKlita. 

A  city  ordinance  providing  that  one  in  posses- 
sion of  premises  on  which  liquor  is  sold  or  fur- 
nished in  violation  of  law  shall  be  fined  held  in 
violation  of  Bill  of  Rights,  §  2,  as  an  arbitrary 
exercise  of  power  over  the  liberty  and  property 
of  citizens.— City  of  Campbellsburg  r.  Odewalt 
(Ky.)  314. 

i   2.     Vested  rlKhts. 

Acts  1895,  taking  away  husband's  right  to 
alienate  homestead,  held  not  defensible  as  mere- 
ly affecting  wife's  remedy  to  preserve  home- 
stead.— Gladney  ▼.  Sydnor  (Mo.  Sup.)  554. 

The  statute  permitting  an  occupant  of  land, 
who  has  been  ejected,  to  recover  for  improve- 
ments made  in  good  faith,  held  not  in  violation 
of  Const,  art.  2,  f  20.— Tice  v.  Fleming  (Mo. 
Sup.)  689. 

I  3.    RetrospeotlTe    and    ax    poat    faoto 
laiira. 

Act  1895.  taking  away  husband's  right  to 
alienate  homestead,  subject  to  Rev.  St.  1889, 
S  5435,  held  to  violate  Const,  art.  2,  §  15,  pi-o- 
tecting  vested  rights. — Gladney  ▼.  Sydnor  (Mo. 
Sup.)  554. 

CONSULS. 

See  "Ambassadors  and  ConsabL," 

CONTEMPT. 

By  administrator,  see  "Execntors  and  Adminis- 
trators," I  1. 
Violation  of  injunction,  see  "Injunction,"  |  2. 

CONTEST. 

Of  election,  see  "Elections,"  |  8. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law,"  i 
16. 

Where  plaintiff  alleged  that  his  injuries  re- 
sulted from  the  negligence  of  P.,  and  proved 
that  any  negligence  was  that  of  D.,  defend- 
ant was  entitled  to  a  continuance  on  the  ground 
of  surprise.— Choctaw,  O.  &  6.  R.  Co.  T.  Dor- 
avan  (Ark.)  48. 

In  an  action  by  a  servant  for  injuries,  refusal 
of  a  continuance  for  an  absent  witness  held  er- 
ror.— Langdon-Creasy  Co.  v.  Rouse  (Ky.)  1113. 

To  defeat  a  continuance  for  absent  witnesses, 
the  party  must  admit  the  truth  of  the  facts 
which  it  is  claimed  they  would  testify  to. — 
Louisville  &  N.  K.  Co.  v.  Voss  (Tenn.)  983. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "Assignments." 

Damages  for  breach,  see  "Damages,"  S  2. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  gaming  laws,  see 
'^'Gaming,"  S  1. 


Operation  and  effect  of  nsnry  laws,  see 
'•Usury,"  g  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  8. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see     Subrogation." 

Contractt  of  particular  eUuaea  €tf  parties. 

See  "Carriers,"  {  2;  "Husband  and  Wife,"  H 
2,  3;  "Master  and  Servant";  "Municipal  Cor- 
porations," {  6. 

Guardians,  see  "Guardian  and  Ward,"  I  2L 

Life  tenants,  see  "Life  Estates." 

Contractt  reUMng  to  particular  giibjeett. 

See  "Logs  and  Logging" ;  "Mines  and  Minerals," 
i  1. 

Carriage  of  live  stock,  see  "Carriers,"  {  S. 

Labor  of  convicts,  see  "Convicts." 

Making  bequest  or  devise,  see  "Wills,"  S  2. 

Traffic  contracts  between  railroads,  see  "Rail- 
roads," i  5. 

Transportation  of  goods,  see  "Carriers,"  |  2. 

PartUndar  elaa»e»  tif  express  contract*. 
See    "Bailment";     "BUls    and    Notes";    "Guar- 
anty";   "Indemnity";    "Insurance";    "Liens": 
"Partnerehip";    "Rewards";    "Salea";   "Sub- 
scriptions." 
Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Carriers,"  I  2. 
Employment,  see  "Master  and  Servant.'' 
Leases,  see  "Landlord  and  Tenant." 
Mutual   benefit   insurance,    see    "Insarance,"  I 

19. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

P<xrticular  modes  of  discharging  oontmeta. 

See  "Compromise  and  Settlement";  "Payment"; 
"Release." 

(   1.    Reqvlsltes  and  ▼alidlty. 

Cktmpliance  with  an  agreement  between  the 
commonwealth's  attorney  and  a  railroad's  at- 
torney to  compromise  14  Indictments  returned 
held  within  the  discretion  of  the  trial  court. — 
Spalding  v.  Hill  (Ky.)  307. 

A  contract  by  an  administrator  to  pay  lus 
surety  on  a  new  bond  one-half  of  his  commis- 
sions held  not  invalid  as  a  trafficking  in  the  ap- 
pointment of  the  administrator. — May  v.  Moore 
(Mo.  App.)  476. 

Voluntary  payment  by  plaintiff  of  a  judg- 
ment recovered  against  defendant  by  a  thii^ 
party  would  constitute  a  sufficient  considera- 
tion for  a  subsequent  promise  by  defendant  to 
repay  the  amount  paid. — Wright  ▼.  Farmera* 
Nat.  Bank  (Tex.  Civ.  App.)  103. 

Evidence  in  an  action  for  conversion  of  goods 
held  to  justify  a  finding  that  plaintiff's  intestate 
was  not  of  unsound  mind  when  he  ratified  a  sale 
of  the  goods  to  defendant. — Denny  v.  Stokes 
(Tex.  Civ.  App.)  209. 

S  2.    Cmastracttoii  and  operation. 

A  contract  for  the  sale  of  a  doctor's  practiee 
and  the  relinquishment  of  his  office  Arid  simply 
to  require  a  vacation  of  the  office. — Walling- 
ford  V.  Aitkina  (Ky.)  794. 

Promise  by  defendant  to  pay  money  "us  soon 
as  he  could'  was  conditional,  and  could  not  be 
enforced  without  proof  of  subsequent  ability. — 
Wright  v.  Farmers'  Nat  Bank  (Tex.  Civ.  App.) 
103. 

f  3.    Modlfloatioa  and  nterser. 

A  valid  contract  made  in  substitution  of  a 
former  one  annuls  the  obligations  of  the  foi^ 
mer.— Howard  v.  Scott  (Mo.  App.)  709. 

(   4.     Ferf  omianoe  or  breaeh. 

In  an  action  for  breach  of  a  contract,  an  in- 
struction that  a  letter  amounted  to  a  renuncia- 
tion, justifying  suit  for  breach  of  the  coutract, 
held  proper.— Wallingford  v.  Aitkius  (Ky.;  7SH. 
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riaintiff  cannot  recoyer  on  a  contract  by 
proving  a  part  pertormance,  without  au  allega- 
tion seeking  to  recover  on  a  quantum  meruit. 
— Felton  T.  Tally  (Tex.  Civ.  Lpp.)  614. 

S  B.     Aationa  for  braaeli. 

Id  an  action  for  the  breach  of  a  contract  for 
failure  to  renew  loans,  and  thereby  causing  a 
forced  sale  of  plaintiff's  property  at  a  loss, 
held  that,  thougn  defendant  had  the  right  to 
terminate  the  contract  after  the  expiration  of 
a  reasonable  time,  the  question  whether  a  rea- 
sonable time  had  elapsed  between  the  making 
of  the  contract  and  the  forced  sale  was  for  the 
Jury.— B.  H.  Taylor,  Jr.,  &  Song  v.  Louisville 
Public  Warehouse  Co.  (Ky.)  20. 

In  an  action  for  the  breach  of  a  contract  for 
failure  to  renew  loans,  and  thereby  causing  a 
forced  sale  of  plaintiff's  property  at  a  loss,  an 
instruction  as  to  defendant  giving  plaintiff  rea- 
sonable notice  that  the  loan  would  not  be  re- 
newed held  inapplicable. — E.  H.  Taylor,  Jr^  & 
Sons  T.  Louisville  Public  Warehouse  Co.  (Ky.) 
20. 

Petition  in  an  action  for  damages  from  a 
breach  of  agreement  as  county  judge  to  with- 
hold an  amount  due  from  the  county  to  plain- 
tifTs  debtor  sufficient  to  satisfy  plaintiff's  claim 
Md  not  to  state  a  cause  of  action.— Huffman  v. 
AU  (Ky.)  S43. 

CONTRIBUTION. 

Promise*  to  contribate,  see  "Subscriptlona." 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Frandulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  {  1. 

Conveuawxt  by   or  to  particular  cla«8««  qf 

parties. 
See  "Corporations,"  {  3;  "Husband  and  Wife," 

i  2. 

Married  women,  see  "Husband  and  Wife,"  {  3. 
Conveyances  of  partUMUxr  species  of  property. 
See  "Homestead,"  f  Z 
Mortgaged  property,  see  "Mortgages,"  8  2. 
Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  i  3. 

Particular  clatsea  of  conveyances. 
See  "Assignments" ;  "Assignments  for  Benefit  of 
Creditors";    "Chattel    Mortgages";    "Deeds"; 
"Mortgages." 

CONVICTS. 

Where  a  convict  bond  is  given,  and  a  prisoner 
released  from  custody  by  virtue  thereof,  ne  may 
nevertheless  be  returned  to  custody  by  agreement 
between  the  hirer  and  the  judge.— Bx  parte  Mil- 
ler (Tex.  Cr.  App.)  183. 

CJonvict  hired  out  to  railroad  company  held  en- 
titled to  recover  for  negligent  injury.— San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Gonzales  (Tex.  Civ. 
App.)  213. 

Fact  that  convict  was  working  for  state  keld 
not  to  preclude  recovery  for  negligent  injury  by 
railroad  company.— San  Antonio  &  A.  P.  By.  (3o. 
T.  Gonzales  (Tex.  Civ.  App.)  218. 

Disobedience  of  state  officer  held  not  to  prevent 
recovery  by  convict  for  negligent  injury  by  rail- 
road company  to  which  he  was  hired. — San  An- 
tonio &  A.  P.  Ky.  Co.  y.  Gonzales  (Tex.  Civ. 
App.)  213. 


CORPORATIONS. 

Quo  warranto,  see  "Quo  Warranto." 
Taxation  of  corporations  and  corporate  property, 
see  "Taxation,"  $  4. 

PartUnUar  classes  o/  oorporotion*. 

See  "Banks  and  Banking,"  $  1;  "Beneficial  As- 
sociations"; "Building  and  Loan  Associa- 
tions";   "Municipal  Corporations.-' 

Insurance  companies,  see  "Insurance,"  (  18. 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 

S    1.    Capital,  stook,  and  dlvldenda. 

A  note  secured  by  paid-up  policy  is  the  equiva- 
lent of  money,  within  Ky.  St.  g  568.— Clarke  v. 
Lexington  Stove  Works  (Ky.)  286. 

Under  Ky.  St.  1890,  i  645,  a  transaction 
wheret)y  the  vendors  of  corporate  stock  held 
the  same  until  it  was  paid  for,  the  transfer  on 
the  books  to  be  then  made,  was  not  a  complete 
sale.— Albany  Mill  Co.  v.  Huff  Bros.  (Ky.)  820. 

Subscription  for  shares  of  stock  in  a  corpora- 
tion may  be  made  by  parol. — Somerset  Nat 
Banking  Co.'s  Receiver  t.  Adams  (Ky.)  1125. 

I  2.     Members  and  stooUiolders. 

In  an  action  by  minority  stockholders  of  a 
corporation  owning  a  bridge,  against  certain 
railroads  using  the  bridge,  to  recover  capital 
stock  of  the  bridge  company,  alleged  to  have 
been  wrongfully  appropriated  by  the  railroad 
companies,  the  evidence  held  to  show  no  mis- 
appropriation.—Pittsburg,  C.,  C.  &  St  L.  R. 
Co.  V.  Dodd  (Ky.)  822. 

Minority  stockholders  of  a  corporation  held 
entitled  to  sue  on  behalf  of  the  corporation  to 
enforce  a  contract— Pittsburg,  0.,  C.  &  St  L. 
R.  Co.  V,  Dodd  (Ky.)  822. 

Right  of  minority  stockholders  to  sue  on  be- 
half of  the  corporation  to  enforce  a  contract 
with  another  corporation  having  the  same  offi- 
cers held  to  entitle  them  to  join  a  third  cor- 
poration, which  was  also  a  party  to  the  con- 
tract- Pittsburg,  C,  C.  4  St  L.  R.  Co.  v. 
Dodd  (Ky.)  822. 

In  a  suit  by  a  judgment  creditor  of  a  cor- 
poration to  reach  a  stockholder's  unpaid  stock 
subscription,  burden  held  to  be  on  defendant 
to  show  the  validity  of  certain  notes  claimed 
by  him  as  an  offset— Shields  t.  Hobart  (Mo. 
Sup.)  66». 

Under  Rev.  St  1889,  {  2773.  notes  of  a  coi^ 
poration,  paid  by  a  stockholder  as  indorser, 
held  invalid,  so  that  the  indorser  was  not  en- 
titled to  set  off  the  amount  of  the  notes  against 
his  unpaid  stock  subscriptions. — Shields  v.  Ho- 
bart (Mo.  Sup.)  669. 

In  an  equitable  suit  by  a  judgment  creditor 
of  a  corporation  against  a  stockholder,  to  sub- 
ject the  stockholder's  liability  for  an  unpaid 
balance  on  his  stock  to  the  satisfaction  of 
plaintiffs  claim,  the  stockliolder  may  set  of^ 
a  demand  which  he  has  against  the  corpora- 
tion.—Shields  V.  Hobart  (Mo.  Sup.)  669. 

A  holder  of  corporate  stock  is  liable  to  credit- 
ors of  the  corporation  for  any  unpaid  portion  of 
Ms  stock  subscription. — Shields  v.  Hobart  (Mo. 
Sup.)  CU9. 

In  a  suit  in  equity  by  a  creditor  of  a  corpora- 
tion to  enforce  a  stockholder's  liability  for  un- 
paid stock  subscriptionStit  is  not  necessary  to 
show  fraud.— Shields  v.  Hobart  (Mo.  Sup.)  669. 

t   3.     Corporate  powers  and  liabilities. 

A  stockholder,  under  certain  facts,  held  entitled 
to  a  credit  on  his  stock  subscription.— Clarke  v. 
Lexington  Stove  Works  (Ky.)  286. 

On  the  issue  as  to  the  duties  of  a  third  party 
as  general  manager  of  the  plaintiff  corporation, 
certain  parol  testimony  held  improperly  rejected. 
—Clarke  r.  Lexington  Stove  Works  (Ky.)  286. 
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On  the  issae  whether  third  party,  in  taking 
defendant's  note,  secured  by  paid-up  policy,  and 
agreeing  to  raise  money  thereon,  was  acting  as 
plaintiflrs  agent,  the  evidence  held  to  make  a 
case  for  the  jury. — Clarke  r.  Lexington  Stove 
Works  (Ky.)  286. 

President  of  land  company  ft«M  to  have  au- 
thority to  release  railroad  company  from  con- 
tract to  supply  water  to  town.— LouiBville  & 
N.  R.  Co.  V.  Dickey  (Ky.)  332. 

Attempted  service  on  railroad  corporation  held 
not  sufficient,  under  Civ.  Code  Prac.  I  51,  sub- 
sees.  3,  4.— Louisviile  &  N.  R.  Co.  t.  S.  D. 
Chestnut  &  Bro.  (Ky.)  351. 

Where  a  chattel  mortgage  is  executed  by  the 
president  and  secretary  of  a  corporation,  such 
officers'  authority  will  l>e  presumed. — Burkamp 
Y.  Healey  (Ky.)  759. 

Corporation  held  liable  for  debts  contracted 
by  one  to  whom  the  property  had  been  turned 
over.— Albany  Mill  Co.  v.  Huff  Bros.  (Ky.) 
820. 

Where  a  railroad  company  acquired  the  prop- 
erty and  franchises  of  another  company,  a  con- 
veyance of  land  to  the  latter  company  vested 
the  title  therein  in  the  former  company. — Smith 
V.  Frankfort  &  C.  Ry.  Co.  (Ky.)  1(588. 

An  agreement  for  the  compromise  of  a  claim 
against  a  corporation,  made  on  behalf  of  the 
corporation  by  two  of  its  stockholders,  held  bind- 
ing upon  both  parties. — W.  F.  Taylor  Co.  v. 
Baines  Grocery  Co.  (Tex.  Civ.  App.)  260. 

Under  Rev.  St  1895,  art  1194,  {  23,  the 
president  of  a  corporation  held  its  "representa- 
tive," so  that  suits  against  it  could  l>e  brought 
against  it  in  the  county  where  he  lived. — Sharp 
V.  Damon  Mound  Oil  Oo.  (Tex.  Civ.  App.) 
1043. 

Representative  capacity  of  president  of  corpo- 
ration, as  fixing  venue  of  suits,  held  not  affoct- 
ed  by  fact  that  he  performed  very  few  official 
acts. — Sharp  v.  Damon  Mound  Oil  Co.  (Tex. 
Civ.  App.)  1043. 

Representative  capacity  of  president  of  corpo- 
ration, as  fixing  venue  of  suits,  held  not  affe<-t- 
ed  by  private  understanding  that  the  other  offi- 
cers were  to  do  all  the  work.— Sharp  v.  Damon 
Monnd  Oil  Co.  (Tex.  Civ.  App.)  l(m. 

i  4.     Insolvenoy  and  receiver*. 

Though  a  going  corporation  may  prefer  one 

creditor  to  another,  a  corporation  whose  assets 
are  insufficient  to  pay  its  debts  cannot  pn.v  its 
debts  to  its  own  officers  as  against  existing 
creditors.— Shields  v.  Hobart  (Mo.  Sup.)  CG9. 

$   5.    Foreign  corporation*. 

A  foreign  corporation,  organized  to  obtain 
the  benefit  of  less  rigorous  laws  than  those  of 
Kentucky,  held  nevertheless  entitled  to  sue  in 
Kentucky. — Cumberland  Telephone  &  Telegraph 
Co.  V,  Louisville  Home  Tel.  Co.  (Ky.)  4. 

A  foreign  corporation  may  sue  on  a  note  giv- 
en for  machinery  sold,  where  the  transaction 
was  one  of  interstate  comineroe,  without  having 
a  permit  to  do  business  in  the  state.— Lnne  & 
Bodley  Co.  v.  City  Electric  Light  &  Water- 
works Co.  (Tex.  Civ.  App.)  425. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  g  4. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  11. 

COSTS. 

In  partteular  actions  or  proceedings. 

By  or  against  executors  or  administrators,  see 
"Executors  and  Administrators,"  §  0. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 


For  accounting  between  partner*,  see  'Part- 
nership," i  5. 

For  accounting  b^  assignee  for  l>enefit  of  cred- 
itors, see  "Assignments  for  Benefit  of  Cred- 
itors," I  L 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corporations." 
County  attorney,  see  "District  and  Prosecnting 
Attorneys." 

i    I.    OoTenimeBt  and  officer*. 

Gen.  St.  c.  28,  art.  17,  providing  for  enforcing 
the  attendance  of  the  justices  of  the  peace,  by 
attachment,  on  sessions  of  the  court  of  claims, 
of  whicli  they  are  members,  has  no  application 
to  the  fiscal  court.— Stephens  v.  Wilson  iKy.) 
33& 

A  county  health  officer  cannot  recover  from 
the  county  for  medicines  and  service*  famish- 
ed during  an  epidemic  to  persons  able  to  pay 
therefor. — Hndgins  v.  Carter  County  (Ky.)  730. 

Under  Rev.  St.  1899,  c.  149,  H  9130,  9131. 
9133,  9135,  9136,  county  clerk  held  not  entitlfd 
to  fees  for  clerical  services  performed  as  mem- 
ber of  board  of  equalization. — State  ex  rel. 
Linn  County  v.  Adams  (Mo.  Sup.)  655. 

Sureties  on  bond  of  county  clerk  held  liable 
for  certain  moneys  received  by  him  and  not 
accounted  for.— State  ex  rel.  Linn  County  r. 
Adams  (Mo.  Sup.)  655. 

}  S.    Flaoal    auuaagament,    pnblle     debt, 
•eonritle*.  and  taxation. 

Assignee  under  county  court  clerk's  assign- 
ment of  forged  warrant,  not  in  statutory  form, 
held  not  to  acquire  rights  enabling  him  to  sue 
clerk's  bondsmen. — State  ex  rel.  Livesay  t.  Har- 
rison (Mo.  App.)  469. 

§  3.    Claim*  acalnst  eonnty. 

After  presentation  of  a  claim  to,  and  its 
partial  disallowance  by,  the  county  fiscal  court, 
the  claimant  may  bring  his  action,  and  is  not 
confined  to  an  appeal  from  the  court's  judg- 
ment.—Hudgins  T.  Carter  County  (Ky.)  730. 

i  4.     Action*. 

A  claimant  suing  on  a  claim  presented  to  and 
disallowed  by  the  county  fiscal  court  cannor 
recover  a  greater  amount  than  that  claioipJ 
before  that  court- Hudgins  v.  Carter  County 
(Ky.)   730. 

COUNTY  BOARD. 

See  "Counties,"  {  1. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 

Judges,  see  "Judges." 

Judicial  notice  of  terms  of  court,  see  "Evi- 
dence," §  1. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandamus," 
5  2. 

Province  of  court  and  jury,  see  "Trial,"  |  5. 

Removal  of  action  from  state  court  to  iJnited 
States  court,  see  "Removal  of  Causes." 

Review  of  decisions,  see  "Anneal  and  Error." 

Right  to  trial  by  jury,  see  ''Jury,"  $  1. 

Trial  by  court  without  jury,  see  "Trial,"  S  7. 

Jurisdiction  of  particular  actions,  proceeding: 

or  gvbjecti. 
By  or  against  trustees  in  bankruptcy,  see  "Bank- 
ruptcy," S  1. 
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Disputed  claims  against  decedents'  estates,  see 
"Executors  and  Administrators,"  {  4. 

S    1.    Nature,  ezt«nt,  uad  ezerolse  of  jv- 
iladiotiem  la  general. 

Where  a  stranger  to  an  action  files  a  motion 
to  intervene  -which  is  subsequently  withdrawn 
on  leave  of  court,  he  has  not  submitted  to  the  | 
jurisdiction  of  the  court  so  as  to  be  barred  from : 
pleading     personal     privilege. — Sites    v.    Laue 
(Tex.  Civ.  App.)  873. 

Where  defendant  moved  to  i^uash  a  writ  of  ' 
sequestration,  he  thereby  submitted  himself  to 
the  jurisdiction  of   the  court. — McLnin   v.   Mc- 
OoUum  &  Frazier  (Tex.  CSv.  App.)  1027. 

§   2.    Oovrts  of  appellate   Jnrlsdletion. 

An  action  to  set  aside  deeds  to  real  estate  as 
fraudulent  as  to  the  grantor's  creditors  held  an 
action  involving  title  to  real  estate,  of  which 
the  Supreme  Court  has  appellate  jurisdiction. — 
Balz  V.  Nelson  (Mo.  Sup.)  527. 

The  question  of  the  power  of  a  national  bank 
to  guaranty  a  draft  on  its  customer  is  a  fed- 
eral question,  and  hence  an  appeal  involving 
that  question  is  properly  transferred  to  the 
supreme  court.— First  Nat.  Bank  v.  American  ! 
Nat.  Bank  (Mo.  Sup.)  1059.  | 

The  supreme  court  has  no  jurisdiction  of  a  di- 1 
rect  appeal  to  determine  an  issue  as  to  when 
an  act  of  the  legislature  took  effect,  the  validity  I 
of  the  act  not  being  questioned. — Hilgert  v.  Bar-  i 
ber  Asphalt  Pav.  Co.  (Mo.  Sup.)  1070.  i 

No  constitutional  question  held  to  have  been  I 
raised  so  as  to  give  supreme  court  jurisdiction 
of  an  appeal  direct  from  the  circuit  court. — Hil- 
gert T.   Barber  Asphalt  Pav.  Co.   (Mo.   Sup.) 
1070. 

Court  of  Appeals  held  to  have  jurisdicdon  of 
appeal  fKm  judgment  in  action  for  investment 
of  title  to  certain  land  in  plaintiff. — Krepp  y. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  479. 

{   3.    OonevrreBt  and   eonflleting  Juris* 
dlotion,  and  oomlty. 

Act  April  19,  1895,  relative  to  transfer  of 
causes  from  one  court  of  civil  apponU  to  an- 
other, held  authorized  by  Const,  art  5.  H  6,  as 
amended.— Bond  v.  Carter  (Tex.  Sup.)  1059. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  S  6. 

COVERTURE. 

See  "Husband  and  Wife." 

CRAPS. 

See  "Gamins."  8  8. 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  §{  3-6. 

CREDITORS. 

See  "Assignments  for  Benefit  of  CJreditors"; 
"Bankruptcy";     "Fraudulent   Conveyances." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  S  3. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
•^Chattel  Mortgages,"  §  2. 

Subrogation  to  rights  of  creditor,  see  "Subroga- 
tion.^* 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  (  3. 


CRIMINAL  LAW. 

Bail,  see  "Bail,"  {  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  §  5. 

Couvicts,  see  "Convicts." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prisons,  see  "Prisons." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting Attorneys. 

Particular  offenses. 

See   "Affray";    "Assault   and    Battery,"    i    1; 
"Bribery";     "Conspiracy,"    §    1;     "Escape"; 
"Forgery";     "Gaming,"    §    3;     "Homicide"; 
"Larceny";  "Libel  and  Slander,"  §  4;  "Mali- 
cious Mischief" ;  "Obstructing  Justice" ;  "Per- 
jury";  "Rape";    "Receiving   Stolen   Goods"; 
''Trespass,"  §  2. 
Attempt  to  kill  by  poison,  see  "Poisons." 
Offenses  relating  to  weapons,  see  "Weapons." 
Pursuing  occupation   without  license,  see  "Li- 
censes," §  1. 
Removal  of  dead  body,  see  "Dead  Bodies." 
Violation    of    liquor    laws,    see   "Intoxicating 
Liquors,"  SS  2-8. 

I  1.  Capaolty  to  eomaalt  and  responal- 
lilUtT  for  orlme. 

Voluntary  drunkenness,  or  temporary  insan- 
ity caused  by  getting  drunk,  is  no  excuse  for 
the  commission  of  homicide. — ^Wright  y.  Com- 
monwealth (Ky.)  340. 

I  2.     Parties  to  offenses. 

One  who  keeps  watch  while  another  bur- 
glarizes a  house  is  an  accomplice. — Winfleld  v. 
State  (Tex.  Cr.  App.)  182. 

Under  the  direct  provisions  of  Pen.  Code, 
art  407,  the  fact  that  a  person  purchased  liquor 
from  one  selling  in  violation  of  the  law  does  not 
constitute  him  an  accomplice.— Walker  v.  State 
(Tex.  Cr.  App.)  401. 

Defendant  held  guilty  of  the  larceny  of  cer- 
tain mnles  as  a  principal,  without  regard  to 
whether  he  advised  or  encouraged  the  taking 
at  the  time.— Bynum  y.  State  (Tex.  Cr.  App.) 
844. 

That  prosecutrix  agreed  with  defendant  not  to 
disclose  a  rape  held  not  to  make  her  an  accom- 
plice.—Miller  V.  State  (Tex.  Cr.  App.)  996. 

I  3.     Venne. 

Under  Ky.  St.  {  1110,  change  of  venue  in  nros- 
ecution  for  manslaugtiter  held  to  have  oeen 
properly  denied. — Bohannan  y.  Otmmonwealth 
(Ky.)  322. 

I  4.     Foraaer  Jeopard7. 

In  a  prosecution  for  gaming,  evidence  held 
to  show  two  separate  offenses,  and  not  the 
same  transaction  within  contemplation  of  the 
law  of  jeopardy. — Miller  v.  State  (Tex.  Cr. 
App.)  850. 

I  6.  Preliminary  eomplalnt,  aflldaTlt, 
warrant,  examination,  oomatlt- 
ment,  and  summary  triaL 

Under  Rev.  St  U.  S.  S  1014  [U.  S.  Oomp. 
St  1901,  p.  716],  29  Stat.  181  [U.  8.  Comp. 
St  1901,  p.  499]  and  Act  Cong.  May  2,  1890, 
I  41,  held,  that  a  United  States  commissioner 
appointed  for  a  district  in  a  state  may  issue  a 
warrant  for  the  arrest  of  a  person  in  such 
district  for  an  offense  committed  in  the  Indian 
Territory  against  the  laws  of  the  United  States 
for  trial  before  a  United  States  court  for  a 
district  of  sncb  territory. — Douglass  y.  Stahl 
(Ark.)  568. 

The  warrant  for  arrest,  issued  by  a  United 
States  commissioner,  held  not  void,  so  as  to 
make  the  marshal  serving  it  liable  for  false 
Imprisonment  because  of  the  clerical  error  in 
the  designation  after  his  signature,  "commis- 
sioner of  the  circuit  court  of  the  United  States," 
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which  office  had  been  abolished. — Douglass  ▼, 
Stahl  (Ark.)  568. 

Examiniug  court  held  justified  In  holding  de- 
fendant on  charge  of  bribery  to  answer  action 
of  grand  jury. — Ex  parte  Richards  (Tex.  Cr. 
App.)  83& 

{  6.     Arralgitmeat  and  pleas,  OMd  nolle 
proseani  or  disoontinnanoe. 

Code  Cr.  Proc.  art.  567,  providing  that  de- 
fendant shall  be  allowed  two  entire  days,  ex- 
clusive of  all  fractions  of  a  day,  after  his  ar- 
rest, to  file  written  pleadings,  is  mandatory. — 
McFadin  v.  State  (Tex.  Cr.  App.)  172. 

S   7.    Evldenoo— Faots  in  issno  and  rel- 
OTant  to  Issues,  aad  res  gosiss. 

Evidence  of  the  reputed  insanity  of  an  ances- 
tor of  accused  held  not  competent. — ^Wright  v. 
Commonwealth  (Ky.)  340. 

Evidence  of  defendant's  business  habits  held 
to  be  proper  rebuttal  in  a  criminal  prosecution. 
— Wi-ight  V.  Commonwealth  (Ky.)  340. 

On  the  issue  whether  one  selling  liquor  to  a 
minor  knew  he  was  a  minor,  certain  testimony 
held  part  of  the  res  gestae.— Gray  v.  State  (Tex. 
Cr.  App.)  169. 

Statements  of  prosecutrix.  In  assault  with  in- 
tent to  rape,  held  res  gestse. — Berry  v.  State 
(Tex.  Cr.  App.)  170. 

Evidence  of  a  previous  altercation  held  admis- 
sible as  part  of  the  res  gestse,  in  a  prosecution 
for  assault  with  intent  to  murder.— Thomas  y. 
State  (Tex.  Cr.  App.)  178. 

Evidence  of  absent  witness  held  material  In 

Srosecution  for  theft,  justifying  continuance.— 
lartin  v.  State  (Tex.  Cr.  App.)  386. 
To  show  venue  of  a  prosecution  for  rape,  pros- 
ecutrix may  testify  that  she  showed  her  father 
the  place,  and  be  may  testify  that  it  is  in  a 
certam  county. — Knowles  v.  State  (Tex.  Cr. 
App.)  398. 

{  8.    ——  Other  ofloaaos,  and  oharaeter 
of  aoonsed. 

■  In  a  prosecution  for  homicide  a  witness  to 
defendant's  reputation  for  peaceableness  held 
properly  cross-examined  as  to  particular  acts 
tending  to  show  that  defendant  was  not  a 
peaceable  citizen.— State  v.  Parker  (Mo.  Sup.) 
650. 

In  a  prosecution  for  homicide,  a  question 
asked  a  witness  to  defendant's  reputation  held 
objectionable,  in  so  far  as  it  stated  certain 
particulars  of  the  act  inquired  about.— State 
V.  Parker  (Mo.  Sup.)  650. 

In  a  prosecution  for  rape,  it  was  competent 
to  show  that  defendant  had  made  previous  at- 
tempts to  commit  the  crime. — State  r.  Scott 
(Mo.  Sup.)  897. 

On  the  issue  whether  one  selling  liqnor  to  a 
minor  knew  he  was  under  age,  testimony  that 
two  other  minors  drank  with  him  was  relevant. 
—Gray  v.  State  (Tex.  Cr.  App.)  169. 

Evidence,  in  prosecution  for  rape,  of  subse- 
quent assaults  on  prosecutrix,  held  erroneously 
admitted.— Ball  v.  State  (Tex.  Cr.  App.)  384. 

In  a  prosecution  for  violating  the  local  option 
law,  evidence  of  sales  other  than  those  alleged 
held  inadmissible.— Walker  v.  State  (Tex.  Cr. 
App.)  401. 

Evidence  of  other  illegal  sales  than  the  one 
charged  held  not  admissible  in  a  prosecution 
for  violation  of  the  local  option  law,  unless  part 
of  the  res  gestte.— Walker  v.  State  (Tex.  Cr. 
App.)  861. 

{  0.     —  Materiality  and  oompetenoy  in 
KeneraA. 

Where  it  was  in  evidence  that  a  certain  per- 
son had  said,  after  the  killing,  that  he  did  not 
know  who  did  it,  evidence  that  a  witness  had 
heard  this  same  person  say  that  it  was  done  by 


defendant  was  admissible  In  rebnttal. — CecQ  r. 
State  (Tex.  Cr.  App.)  197. 


§10.  Admissions,   declarations, 

hearsay. 

In  a  prosecution  for  mnrder,  evidence  that 
deceased  stated,  after  he  was  shot,  that  dcfaid- 
ant  was  not  to  blame,  held  inadmissible  as  hear- 
say.—State  V.  Terry  (Mo.  Sup.)  513. 

Petition  for  divorce,  executed  and  sworn  to 
by  defendant,  though  not  filed  or  published,  held 
admissible  as  his  declaration,  on  a  prooecntion 
for  bigamy.— Crow  v.  State  (Tex.  Or.  App.)  3S2. 

A  letter  from  defendant  to  his  first  wife  is 
admissible,  on  a  prosecution  for  bigamy,  though 
written  several  years  before  his  second  mar- 
riage.—Crow  T.  State  (Tex.  Cr.  App.)  392. 

Testimony  of  defendant^  on  trial  for  violation 
not  an  admission 
in  effect  in   the 
Cr.  App.)  3%. 

Testimony  that  prosecutrix  told  her  age  to  de- 
fendant's brother,  and  that  he  told  this  to  de- 
fendant, held  hearsay.— Knowles  y.  State  (Tex. 
Cr.  App.)  398. 

In  a  prosecution  for  violation  of  the  liquor 
law,  evidence  that  a  person,  employed  to  se- 
cure evidence  against  violators  of  the  law,  bad 
turned  over  to  witness  some  whisliy,  which  lie 
had  purchased,  was  improperly  admitted. — Walk- 
er V.  State  (Tex.  O.  App.)  401. 

In  a  trial  for  rape,  certain  evidence  as  to  re- 
ports circulated  in  regard  to  criminal  intimacy 
between  prosecutrix  and  the  defendant  Md  in- 
admissible as  hearsay.- Lee  v.  State  (Tex.  O. 
App.)  1005. 

In  a  trial  for  rape,  testimony  of  a  witness 
as  to  statements  made  by  another  Meld  inadmis:- 
sible  as  hearsay.- Lee  v.  State  (Tex.  Cr.  App.) 
1006. 

( 11«  —  Aots  and  deelaratlons  «f  «on- 
splrators  and  eo-def  endaata. 

On  prosecution  for  murder,  evidence  as  to 
declarations  made  by  others  charged  with  the 
same  crime,  on  the  occasion  of  a  difficulty  be- 
tween them  and  deceased,  held  erroneously  ad- 
mitted.—Mosley  T.  Commonwealth  (Ky.)  344. 

Statements  of  a  member  of  a  crowd,  in  which 
person  killed  was,  held  inadmissible,  as  state- 
ments of  a  co-conspirator,  in  a  prosecution  for 
the  murder.— State  v.  Scbaeffer  (Mo.  Sup.)  51ii. 

S  12.   ^—  Doenmentary  eTldenee  and  ex* 
elusion  of  parol  evldenee  thereby. 

It  is  not  error  to  refuse  the  admission  in  a 
criminal  trial  of  a  family  tree  of  defendant 
with  statements  in  red  ink  of  what  memben 
had  been  insane,  unless  snch  statements  are 
omitted. — Wright  v.  Commonwealth  (Ky.)  340. 

In  a  prosecution  for  homicide,  an  original  in- 
dictment, found  against  defendant  shortly  after 
the  killing,  which  was  subsequently  dismissed, 
was  inadmissible. — Cecil  v.  State  (Tex.  Or.  App.) 
197. 

Stab  book,  from  which  retail  liquor  licenses 
we/e  issued,  held  inadmissible  in  prosecution  for 
selling  liqnor  on  Sunday.— Ekrl  v.  State  (Tex. 
Cr.  App.)  376. 

Evidence  in  prosecution  for  selling  liqnor  on 
Sunday,  produced  to  show  ownership  of  saloon. 
held  inadmissible.- Earl  v.  State  (Tex.  Cr.  App.) 
876. 

$  13*  —  Opinion  eTldenee. 

Expert  testimony  held  not  competent  aS  to 
the  comparative  effect  of  excessive  nse  of  liq- 
uors on  minds  tainted  with  hereditary  insanity. 
and  those  not  so  tainted. — ^Wright  t.  Common- 
wealth (Ky.)  340. 

Witnesses  who  are  acquainted  with  a  person 
accused  of  a  crime  are  competent  to  give  thdr 
opinion  as  to  his  mental  condition. — ^Wright  ▼. 
Commonwealth  (Ky.)  340. 
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It  is  not  error  to  exclude  the  testimoor  of  a 
former  teacher  of  a  person  charged  with  mur- 
der as  to  the  cause  of  defeDdanfs  violent  con- 
duct in  school  described  by  him. — Wright  t. 
Commonwealth  (Ky.)  340. 

It  is  not  error  to  exclude  the  testimony  of  a 
nonexpert  as  to  the  cause  of  difficulties  between 
the  accused  and  deceased,  detailed  by  him.— 
Wright  T.  Commonwealth  (Ky.)  340. 

In  a  prosecution  for  mnrder,  certain  state- 
ments of  deceased  held  inadmissible  as  being 
merely  conclusions.— State  v.  Terry  (Mo.  Sup.) 
513. 

In  a  prosecution  for  selling  liquor  to  a  minor, 
it  was  not  error  to  allow  witnesses  for  the  state 
to  give  their  opinions  as  to  the  age  of  the  prose- 
cutor, judging  from  his  appearance. — Earl  ▼. 
State  (Tex.  Or.  App.)  175. 

In  a  prosecution  for  assault  with  intent  to 
murder,  a  witness'  opinion  as  to  who  fired  the 
shot  was  inadmissible. — Terry  y.  State  (Tex.  Cr. 
App.)  382. 

Testimony  of  one  not  an  expert  that  certain 
liquor  was  alcohol  held  admissible. — Sebastian 
V.  Bute  (Tex.  Cr.  App.)  849. 

{14.  ——  GoBfeaaioiia. 

Confession  of  murder,  procured  by  artifice 
of  officer  who  arrested  defendant,  held  admis- 
sible.—State  T.  Wilson  (Mo.  Sup.)  696. 

Confession  may  be  looked  to  with  the  other 
evidence  in  determining  whether  the  corpus  de- 
licti is  established.— Gray  t.  State  (Tex.  Cr. 
App.)  858. 

State  held  not  required  to  show  that  defend- 
ant's confession  was  made  in  view  of  and  iu 
connection  with  the  previous  warning. — Gray  ▼. 
State  (Tex.  Cr.  App.)  858. 

{15.  ^—  Welcht  mmA  snlBolenoy. 

Insanity  as  a  defense  to  a  criminal  charge 
must  be  proven  to  the  "satisfaction"  of  the  ju- 
ry.- Wright  v.  Commonwealth  (Ky.)  340. 

On  criminal  prosecution,  a  charge  on*  reason^ 
able  doubt  held  sufficient.— Winfleld  ▼.  State 
(Tex.  Cr.  App.)  182. 

Evidence  in  a  criminal  case  held  insufficient  to 
prove  the  venue.— Guiles  v.  State  (Tex.  Cr. 
App.)  187. 

{16.   Time  of  trial  and  oontinnane*. 

Want  of  diligence  held  to  warrant  refusal  of 
continuance  of  criminal  prosecution  to  obtain 
absent  witness.- Berry  v.  State  (Tex.  Or.  App.) 
170. 

Refusal  of  new  trial  of  prosecution  for  rape, 
asked  on  account  of  refusal  of  continuance  to 
secure  absent  witness,  held  error. — ^Ball  v.  State 
(Tex.  Cr.  App.)  384. 

On  motion  for  continuance  for  sickness  of 
witness,  proof  of  the  service  of  process  on  her 
on  the  day  of  or  the  day  before  the  trial  shows, 
sufficient  diligence. — Martin  v.  State  (Tex.  Cr.' 
App.)  386. 

Defendant,  on  trial  for  bigamy,  held  not  enti- 
tled to  continuance  for  absence  of  a  witness  who 
would  testify  that,  before  his  second  marriage, 
he  received  a  letter  saying  his  first  wife  was 
dead.— Crow  v.  State  (Tex.  Cr.  App.)  392. 

Refusal  of  a  second  continuance  for  cumulat- 
ive testimony  held  not  error, — ^Knowles  v.  State 
(Tex.  Or.  App.)  398. 

Denial  of  continuance  of  murder  prosecution, 
on  the  ground  of  detention  of  defendant's  wit- 
ness in  jail,  under  charges  as  an  accessory, 
held  not  error. — Moore  v.  State  (Tex.  Cr.  App.) 
595. 

Tender  of  a  witness,  with  privilej^e  of  pri- 
vate examination,  held  to  be  a  sufhcient  an- 
Bwer  to  a  motion  for  continuance  of  a  murder 
prosecution,  based  on  the  detention  of  the  wit- 


ness !n  jail.— Moore  v.  State  CTex.  Cr.  App.) 
595. 

Continuance  for  absent  witnesnes  held  to  have 
been  properly  refused.— Hays  v.  State  (Tex, 
Cr.  App.)  598. 

Motion  for  continuance  tor  want  of  testi- 
mony of  witness  htM  properly  overruled. — 
Wilson  V.  State  (Tex.  Ct.  App.)  862. 

A  denial  of  a  continuance  for  want  of  certain 
testimony  held  proper. — Dodd  v.  State  (Tex.  Cr. 
App.)  1015. 

{17.  Trial— Preliminary   nreeeedlagii. 

Under  Rev.  St.  1898,  SS  2477,  2483,  2515,  had, 
that  the  name  of  the  prosecuting  witness  mnst 
be  indorsed  on  an  information  for  assault  and 
battery;  It  being  sworn  to  by  the  prosecuting 
attorney  on  information  and  belief  only. — State 
V.  Jacobs  (Mo.  App.)  482. 

It  is  too  late  after  verdict  to  complain  that 
the  statute  giving  accused  the  right  to  a  two- 
day  service  of  a  copy  of  the  indictment  before 
trial  has  not  been  complied  with. -^Burrows  v. 
State  (Tex.  Cr.  App.)  848. 

{18.  ^—  Conrae  and  eoadnat  of  trial  in 
cenoral. 

The  court's  announcement  from  the  bench  in 
ruling  on  an  objection  to  evidence,  that  the 
quemou  was  with  respect  to  an  immaterial 
matter,  keld  not  error. — State  v.  May  (Mo. 
Sup.)  91& 

Remark  of  court  as  to  immateriality  of  evi- 
dence of  defendant's  good  reputation.  It  being 
admitted,  held  not  prejudicial.— Wilson  v.  State 
(Tex.  Cr.  App.)  862. 

{19.  —^  Beooption  of  orldeiioe. 

On  prosecntion  for  murder,  certain  evidence 
held  erroneously  admitted  in  rebnttal.— Mosley 
v.  Commonwealth  (Ky.)  344. 

It  was  not  error  for  the  prosecuting  attor- 
ney to  ask  the  jury  why  accused  did  not  pro- 
duce his  son  as  a  witness  on  a  second  trial. — 
State  V.  Parker  (Mo.  Sup.)  650. 

Exclusion  of  witness'  answer  cannot  be  held 
error,  it  not  being  shown  what  it  would  have 
been.— Knowles  v.  State  (Tex.  Cr.  App.)  398. 

On  a  prosecution  for  theft,  held  error  to  re- 
fuse to  allow  defendant  to  be  recalled  after 
the  county  attorney  had  begun  his  argument. 
— Lewandowski  v.  State  (Tex.  Or.  App.)  594. 

Exclusion  of  evidence  of  good  reputation  of 
defendant  AeZd  proper;  it  being  admitted. — Wil- 
son V.  State  CTex.  Cr.  App.)  862. 

{ SO.  —  Arcomeiita    a»d    ooaduot    of 

eouMeL 

Under  Code  Cr.  Proc.  1895,  art.  705,  that 
defendant's  counsel  was  sick  and  declined  to 
make  an  argument  did  not  deprive  the  state 
of  its  right  to  two  addresses. — vV'ilson  v.  State 
(Tex.  Cr.  App.)  862. 

{81.  ^—  Proriaee    of    eonrt    aatd    inrj 
In  general. 

Where  the  evidence  conclusively  shows  that  a 
certain  witness  is  an  accomplice,  an  instruction 
that  snch  witness  is  an  accomplice  is  not  er- 
roneous, as  on  the  weight  of  the  evidence. — 
Winfleld  ▼.  State  (Tex.  Cr.  App.)  182. 

For  the  court  to  orally  tell  the  jury,  "Ton 
must  not  arrive  at  your  verdict  by  lot  or  chance, 
but  only  by  considering  the  evidence,"  is  but  an 
admonition,  and  not  prejudicial. — Lankster  v. 
State  (Tex.  Cr.  App.)  388. 

A  requested  charge  that,  while  prosecutrix  in 

a  rape  case  need  not  be  corroborated,  still  the 
jury  should  carefully  consider  her  testimony,  is 
on  the  weight  of  evidence. — Knowles  v.  State 
(Tex.  Cr.  App.)  898. 

A  charge  that  the  jury  cannot  convict  on  the 
testimony  of  the  accomplice  unless  corroborat- 
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ed  Arid  to  be  on  the  weight  of  testimony. — 
Jones  V.  State  (Tex.  Cr.  App.)  845. 

A  charge  that  alcohol  is  an  intoxicant  is  not 
on  the  weight  of  evidence.— Sebastian  y.  State 
(Tex.  Cr.  App.)  849. 

1 2S.  -^  He«easity,  veqolsltes,  amd  snf - 
fl«ieiio7   of   Instmatioas. 

Where,  on  prosecution  for  murder,  state 
sought  to  impeach  its  own  witness,  under  Ciy. 
Code  Prac.  §  596,  and  answers  of  witness 
might  have  been  construed  as  an  admisedon 
that  he  had  made  contradictory  statements, 
held  error  not  to  instruct  that  such  admission 
only  affected  his  credibility. — Mosley  t.  Com- 
monwealth (Ky.)  344. 

A  requested  instruction  that  if  the  jury  en- 
tertained a  "doubt"  as  to  the  degree  of  the 
murder  they  should  conrict  of  murder  in  the 
second  degree  was  properly  refused. — State  t. 
May  (Mo.  Sup.)  918. 

An  instruction  on  drunkenness  is  a  defense 
to  homicide  held  not  prejudicial,  though  there 
was  no  evidence  to  support  it — State  v.  May 
(Mo.  Sap.)  918. 

Where  the  evidence  shows  that  one  was  an 
accomplice,  and  the  court  tells  the  jury  that  he 
was  such,  it  is  not  necessary  to  give  a  charge 
defining  the  law  of  accomplice.— Winfield  v. 
State  (Tex.  Cr.  App.)  182. 

A  charge  on  alibi  held  sufficient.— Winfield  ▼. 
State  (Tex.  Cr.  App.)  182. 

Evidence  held  not  to  warrant  a  charge  on 
aggravated  assault— Turner  v.  State  (Tex.  Cr. 
App.)  187. 

Instruction,  in  prosecution  for  theft,  as  to 
identity  of  guilty  person,  held  not  objectionable, 
as  permitting  finding  of  identity  from  sources 
other  than  evidence.— Ellison  v.  State  (Tex.  Cr. 
App.)  188. 

An  instmction  that,  if  one  inflicting  an  Injury 
fails  to  call  aid  necessary  to  preserve  life,  he  is 
as  guilty  as  if  the  injury  inevitably  produced 
death,  held  proper.— Lee  v.  State  (Tex.  Cr.  App.) 
195. 

On  a  prosecution  for  murder,  an  instmction 
that  if  deceased  died  from  neglect  at  hands  of 
defendant  after  the  injury,  defendant  was  guilty, 
held  not  warranted  by  the  evidence. — Leo  v. 
State  (Tex.  Cr.  App.)  195. 

On  a  prosecution  for  murder,  an  instmction 
held  not  erroneous  because  the  indictment  did 
not  alleee  the  weapon  a  deadly  one. — Lee  ▼. 
State  (Tex.  Or.  App.)  195. 

On  a  prosecution  for  murder,  an  instruction 
held  warranted  by  the  facts. — Lee  t.  State  (Tex. 
Cr.  App.)  105. 

An  instruction  given  by  the  court  shonld  not 
be  given  undue  prominence  by  repetition. — Lee 
V.  State  (Tex.  Cr.  App.)  195. 

Where  a  witness'  affidavit,  taken  In  defend- 
ant's absence,  was  used  to  contradict  the  wit- 
ness, it  should  be  limited  by  the  court  to  that 
purpose.— Terry  v.  State  (Tex.  Cr.  App.)  382. 

In  a  prosecution  for  an  aggravated  assault 
claimed  to  have  been  committed  in  furtherance 
of  a  conspiracy,  it  was  error  for  the  court  to 
fail  to  charge  that  if  the  assault  was  not  com- 
mitted in  pursuance  of  the  conspiracy  the  evi- 
dence thereof  should  not  be  considered  as 
a«;aiu»t  defendant— Kees  t.  State  (Tex.  Cr. 
App.)  855. 

f  23.  -^  Beqveata   tvr   liutntetlons. 

It  was  not  error  to  refuse  instructions  re- 
quested, the  subject  of  which  was  fully  covered 
by  those  given. — State  t.  Parker  (Mo.  Sup.) 
650. 

It  is  not  error  to  refuse  to  give  requested 
instructions  covered  by  the  general  charge. — 
Bjnum  V.  State  (Tex.  Cr.  App.)  844. 


i  24.   -^  Onatody,    eoadnet,   and    delib- 
eratloaa   of  Jury. 

Under  Rev.  St  1889,  S  4209  (Rev.  St  1879. 
I  1909),  and  Rev.  St  1879,  §S  1910,  1966.  the 
!  separation  of  the  jury  in  a  capital  case  during 
'  trial  will  not  vitiate  their  verdict  where  the 
state  affirmatively  shows  that  no  improper  in- 
fluence was  exerted.— State  t.  Schaeffer  (Mo. 
Sup.)  618. 

An  examination  of  the  Code  by  a  jnror  in 
the  jury  room  held  ground  for  reversal. — Hen- 
son  V.  State  (Tenn.)  960. 

Verdict  in  prosecution  for  murder  held  not  to 
hive  been  reached  by  lot — Burrows  v.  State 
(Tez.  Cr.  App.)  84& 

S26.  Verdict. 

A  verdict  held  not  objectionable  for  fallare 
to  sufficiently  identify  defendant— Albert  t. 
State  (Tex.  Cr.  App.)  846. 

1 26.  Motloaa  for  new  trial  aad  Im  ar- 
reat. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  merely  cumulative. — Black 
V.  Commonwealth  (Ky.)  7t2. 

Showing  on  motion  for  new  trial  of  a  murder 
case  held  not  sufficient  to  disturb  the  mlins  of 
the  trial  court.— State  v.  Gray  (Mo.  Sup.)  698. 

Denial  of  application  for  a  new  trial  for 
newly  discovered  evidence,  in  a  prosecution  for 
gaming,  held  proper. — Simmons  v.  State  (Tex. 
Cr.  App.)  586. 

An  affidavit  showing  that  a  Juror  was  ac- 
qnainted  with  accused,  though  he  did  not  state 
such  fact  when  the  jurors  were  asked  If  they 
knew  accused,  held  no  ground  for  a  new  triaL— 
Dodd  V.  State  (Tex.  Or.  App.)  1015. 


1 27.   Jadgmeat,      seateaee, 
oommltment. 

A  document  in  a  criminal  case  heid  not  to 
constitute  a  judgment— Herbert  t.  State  (Tex. 
Cr.  App.)  887. 

S  28.  Appeal  aad  error,  and  oertiormrl— 
'Forai  of  reaiedjr,  Jarladletloa,  aad 
rlglit  of  review. 

Under  Cr.  Code  Prac.  {  281,  the  denial  of  a 
motion  for  a  new  trial  for  newly  discovered  evi- 
dence cannot  be  reviewed. — Cook  v.  Common- 
wealth (Ky.)  283 ;  Black  v.  Same  (Ky.)  772. 

129.   Freaeatatlon   and    reaervatlea 

la    lower    eoart    o£    croaada    of 
rovleir. 

Under  Rev.  St  1899,  {  2Cf*l»,  a  conviction 
will  not  be  reversed  for  errors  in  the  exclusion 
of  evidence,  where  no  complaint  was  made  on 
motion  for  a  new  trial. — State  v.  Terry  (Mo. 
Sup.)  513. 

Where  alleged  misconduct  of  a  Jnror  occor- 
red  in  the  presence  of  the  court  and  counsel 
for  defendant  did  not  then  except  the  finding 
of  the  court  that  there  was  no  misconduct  can- 
not be  disturbed  on  appeal. — State  v.  Gleason 
"(Mo.  Sup.)  676. 

Objection  on  appeal,  in  a  prosecution  nnder 
White's  Ann.  Pen.  Code,  art.  389,  that  the  evi- 
dence showed  the  crime  of  renting  to  another  a 
room  in  a  hotel  for  gaming  purposes,  hM  un- 
tenable, when  defendant  requested  no  iustmc- 
tion  to  that  eflEect— Hodges  v.  State  (Tex.  Cr. 
App.)  179. 

The  matter  of  snrprise  at  testimony  cannot  be 
complained  of  on  appeal,  in  the  absence  of  an 
exception. — Latham  v.  State  (Tex.  Cr.  App.) 
182. 

Under  0>de  Cr.  Proc.  art  723,  an  objection 
that  the  court  erred  in  failing  to  apply  the  law 
to  a  certain  issue  held  not  available  for  the  first 
time  on  appeal.— Windom  v.  State  (Tex.  Cr. 
App.)  193. 

Alleged  error  in  permitting  prosecntinK  at- 
torney to  read  the  testimony  taken  in  the  grand 
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jur7  room  cannot  be  conaideied  on  appeal,  when 
it  was  not  excepted  to  at  the  time. — Tackaberry 
V.   State  (Tex.  Cr.  App.)  384. 

On  appeal  in  a  criminal  case,  the  admission 
of  evidence  •will  not  be  reviewed  where  it  was 
objected  to  without  any  reason  assigned.— 
Clark  V.  State  (Tejc.  Or.  App.)  691. 

Misconduct  of  the  district  attorney  in  argn- 
nirnt  cannot  be  reviewed,  where  defendant  did 
not  request  a  special  charge  that  the  jury 
should  disregard  the  areumeut. — McAnally  v. 
State  (Tex.  Cr.  App.)  842. 

On  an  appeal  in  criminal  case,  appellant  held 
not  entitled  to  complain  of  certain  argument  of 
counsel.— Dodd  v.  State  (Tex.  Cr.  App.)  1015. 

§  30.   —  Frooeedlnga    for    transfer    of 
eanse,   and    efleet   thereof. 

Until  the  motion  for  new  trial  is  overmled, 
there  is  no  judgment,  within  the  meaning  of 
Cr.  Code,  S  348,  relating  to  the  time  for  tafcing 
appeals. — Commonwealth  v.  Tarvin  (Ky.)  13. 

Under  Whites  Ann.  Code  Cr.  Proc.  art.  887,  a 
recognizance  on  appeal  in  a  case  of  misde- 
inennor,  which  fails  to  show  the  punishment  as- 
sessed, is  insufficient.— Lee  v.  State  (Tex.  Cr. 
App.)  186. 

Where  the  recognisance  does  not  state  the 
amount  of  the  punishment  assessed,  as  requir- 
ed by  Code  Cr.  Proc.  art  887,  the  appeal  will 
be  dismissed.- Doran  v.  State  (Tex.  (Jr.  App.) 
585. 

Recognisance  on  appeal  held  defective,  under 
Code  Cr.  Proc.  art.  887.— FortenberiT  v.  State 
(Tex.  Cr.  App.)  586. 

A  recognizance  on  appeal,  which  does  not 
conclude  with  the  clause  "in  this  case,"  as  re- 
quired by  statute,  is  defective. — Herbert  v. 
State  (Tex.  Cr.  App.)  687. 

A  recognizance  on  appeal,  in  which  the  names 
of  the  sureties  are  omitted,  is  defective. — Her- 
bert v.  State  (Tex.  Cr.  App.)  587. 

A  recognizance  on  appeal  held  defective. — 
Fortenberry  v.  State  (Tex.  Cr.  App.)  588. 

Keoognizance  on  appeal  held  bad  for  misde- 
Bcribing  the  conrt.— Adams  v.  State  (Tex.  Cr. 
App.)  588. 

Under  Code  Cr.  Proc.  art.  887,  recognizance 
on  appeal  held  bad  for  not  concluding  with  "in 
this  case."— Adams  v.  State  (Tex.  Cr.  App.) 
588. 

A  recognizance,  not  concluding  with  the  final 
clause  "in  this  case,"  as  required  by  Code  Cr. 
Proc.  art.  887.  held  hisufficient— Brock  y.  State 
(Tex.  Cr.  App.)  599. 

§  31.   —  Mooord    i^d    proeeedJscs    not 
In  record. 

An  exception  to  evidence,  not  reserved  by  bill, 
cannot  be  reviewed.— McComas  v.  State  (Tex. 
Or.  App.)  189. 

A  bill  of  exceptions  in  a  criminal  appeal,  sign- 
ed by  the  county  attorney,  but  not  Indorsed  oy 
the  judge,  cannot  be  considered. — Tackaberry  t. 
State  (Tex.  Cr.  App.)  384. 

Where  a  charge  given  does  not  appear  of 
record,  a  bill  of  exceptions  should  be  taken  to  it, 
to  present  the  que.stion  for  review. — Lnnkster 
V.  State  (Tex.  Cr.  App.)  388. 

In  a  criminal  case,  the  appellate  court  cannot 
look  into  the  bill  of  exceptions  to  complete  the 
statement  of  facts.— Lively  t.  State  (Tex.  Cr. 
App.)  393. 

The  overmling  of  an  application  for  a  con- 
tinuance, the  rejection  and  admission  of  evi- 
dence, and  the  argument  of  the  district  attor- 
ney, cannot  be  reviewed  on  appeal  in  the  ab- 
sence of  a  statement  of  facta. — McAnally  t. 
State  (Tex.  Cr.  App.)  842. 

The  Indictment,  charge,  and  sentence  being 
in  conformity  with  law,  and  there  being  in  the 


record  neither  bill  of  exceptions  nor  statement 
of  facts,  a  conviction  cannot  be  disturbed. — 
Wright  y.  State  (Tex.  Cr.  App.)  847. 

Refusal  of  motion  to  strike  out  evidence  can- 
not be  reversed  in  absence  of  statement  of 
facts.— Caddell  y.  State  (Tex.  Cr.  App.)  1015. 

On  appeal  in  criminal  case,  appellant  held 
not  entitled  to  complain  that  jury  separated, 
and  walked  in  the  street,  and  were  not  kept  to- 
gether in  charge  of  an  officer. — Dodd  v.  State 
(Tex.  Cr.  App.)  1015. 

§32.  —  ReTiew. 

On  a  prosecution,  under  Ky.  St.  {  1241a, 
i  siihd.  1,  for  confederating  to  injure  a  person. 
I  held,  that  a  defendant  could  not  complain  that 
I  another  defendant  was  not  charged  that  he  need 
I  not  answer  unless  he  voluntarily  desired  to  do 
'  so. — ^Weber  v.  Commonwealth  (Ky.)  30. 

I  In  the  absence  of  prejudicial  error,  a  convic- 
tion will  not  be  reversed  on  appeal. — ^Wright  v. 
Commonwealth  (Ky.)  340. 

In  the  absence  of  prejudicial  error,  a  verdict 
is  conclusive  as  to  the  question  of  defendant's 
insanity. — Wright  v.  Commonwealth  (Ky.)  340. 

Failure  of  the  court  in  a  criminal  prosecution 
to  instruct  that  defendant  was  a  competent  wit- 
ness In  his  own  behalf  held  harmless,  where  de- 
fendant testified  without  objection. — State  v. 
Terry  (Mo.  Sup.)  513. 

In  a  criminal  case,  a  verdict  rendered  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal.—State  v.  Gleason  (Mo.  Sup.)  676. 

A  finding  on  conflicting  evidence  that  charges 
of  prejudice  against  jurors  had  not  been  prov- 
en will  not  be  reversed  on  appeal. — State  v. 
May  (Mo.  Sup.)  018. 

Denial  of  an  application  for  a  change  of 
venue  for  local  prejudice,  on  conflicting .  evi- 
dence, will  not  be  reversed  on  appeal. — State 
v.   May  (Mo.   Sup.)  918. 

A  complaint  for  violation  of  local  option  law 
held  presumably  signed  as  required  by  Code  Civ. 
Proc.  art.  277.— Taylor  v.  State  (Tex.  Cr.  App.) 
181. 

A  charge  on  reasonable  doubt  held  not  so  er- 
roneous as  to  authorize  a  reversal. — Winfield  v. 
State  (Tex.  Cr.  App.)  182. 

An  Instruction  that  a  certain  witness  is  an  ac- 
complice held  not  prejudicial  to  the  accused. — 
Winfield  V.  State  (Tex.  Cr.  App.)  182. 

In  a  prosecution  for  murder,  questions  on  the 
cross-examination  of  accused  as  to  whether  he 
did  not  know  that  his  wife  had  a  bad  reputation 
when  he  married  her  were  not  prejudicial  to  ac- 
cused; the  answers  being  In  the  negative.— Mc- 
Comas V.  SUte  (Tex.  Cr.  App.)  189. 

On  appeal  from  conviction  of  horse  theft,  the 
evidence  being  conflicting,  judgment  held  not 
open  to  reversal.— Windom  v.  State  (Tex.  Cr. 
App.)  193. 

In  a  prosecution  for  selling  liquor,  admission 
of  evidence  of  a  conversation  *«Io  not  to  be  erro- 
neous, though  defendant  was  not  present. — 
Martin  v.  State  (Tex.  Cr.  App.)  380. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law,  a  recital  in  the  record  held  not  to  show 
that  the  order  for  the  election  was  in  accord- 
ance with  the  statute.— Lively  v.  State  (Tex. 
Cr.  App.)  303. 

The  record  In  a  prosecution  for  violating  the 
local  option  law  held  Inaufiicient  to  show  result 
of  the  election.- Lively  v.  State  (Tex.  Cr.  App.) 
388. 

Overruling  challenge  for  cause  to  juror  held 
harmless.- Taylor  v.  State  (Tex.  Cr.  .\pp.)  39<l 

In  a  prosecution  of  two  persons  for  keeping 
a  disorderly  house,  a  charge  that,  if  only  one 
or  either  of  the  defendants  rented  the  house, 


Digitized  by 


Google 


1163 


72  SOUTHWESTEaiN  SEFOBTBB. 


ther  Bhonld  find  both  not  euiltr,  was  not  prej- 
udicial to  defendants.— Marx  ▼.  State  CTex. 
Or.  App.)  590. 

CROSS-EXAMINATION. 

Of  wituesB  for  purpose  of  impeachment,   see 
"Witnesses,"  {  4. 

CRUELTY. 

As  ground  for  divorce,  see  "Divorce,"  |  L 

CURTESY. 

See  "Dower." 

CUSTODY. 

Of  jur7,  see  "Criminal  Law,"  i  24. 

DAMAGES. 

Compensation    for    property    taken    for   public 
use,  see  "Bminent  Domain,"  {{  1<  3. 

Damage*  for  particular  injuria. 
See  "Death,"  i  1;    "Libel  and  Slander,"  |  8; 

"Nuisance,"  )  1. 
Breach  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  §  4. 
Breach  of  warranty  of  goods  sold,  see  "Sales," 

§  6. 
Delay  in  shipment  of  live  stock,  see  "Carriers," 

i  3. 
Discharge  from  employment,  see  "Master  and 

Servant,"  S  2. 
Distress,  see  "Landlord  and  Tenant,"  {  8. 
Loss  of  goods,  see  "Carriers,"  i  2. 
Personal  injuries,  see  "Husband  and  Wife,"  {  4. 
Wrongful  attachment,  see  "Attachment,"  {  4. 
Wrongful   discharge    of    surface   waters,     see 

"Waters  and  Water  Courses,"   {  1. 
Wrongful  execution,  see  "Execution,"  {  4. 

Beooveru  In  parMcuIar  acttona  or  prooeeMngt. 
See  "Ejectment,"  |!  4:    "Replevin,"  {  1;   "Tro- 
ver and  Conversion,"  {  1. 
For  wrongful  attachment,   see  "Attachment," 

i  4. 

{   1.    Oronnda  and  avbjeets  of  ooagipeaia 
■atory    damages. 

In  an  action  for  personal  injuries,  expenses  in- 
curred for  medical  treatment  are  proper  ele- 
ments of  damage,  though  the  money  has  not 
been  actually  paid. — San  Antonio  &  A.  P.  Ry. 
Co.  V.  Moore  <Tex.  Civ.  App.)  226. 

f  2.    Mearare  of  damaces. 

An  instruction  as  to  the  measure  of  damages 
in  an  action  for  the  breach  of  a  contract  for 
the  sale  of  a  doctor's  practice  heM  proper. — 
Wailiugford  v.  Aitkins  (Ky.)  794. 

i   3.    Inadequate  and  ezcessiTe  damaces. 

Verdict  for  51,000  for  injuries  to  a  servant 
held  not  excessive.— Adams  E<xp.  Co.  ▼.  Smith 
(Ky.)  752. 

In  an  action  tor  injuries  resulting  to  plain- 
tiff from  defendant's  assault  on  a  third  party, 
a  verdict  of  $200  held  only  compensatory  dam- 
ages.—Ezell  V.  Outland  (Ky.)  784. 

A  $6,000  verdict  for  the  loss  of  t>oth  the  eyes 
of  a  miner  23  years  old  is  not  excessive. — Bane 
V.  Irwin  (Mo.  Sup.)  522. 

$9,000  damages  for  injuries  to  one  accom- 
panying live  stock  on  train  held  not  excessive. 
—Bolton  V.  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.) 
S30. 

$5,000  damages  for  injuries  to  servant  held 
not  excessive.— Black  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  Sup.)  559. 


{   4.    Pleadlas.  eirtAtmcu,  aad  aaseasmeiit 

A  complaint  for  personal  injuries  held  insuifi- 
dent,  in  so  far  as  it  attempted  to  plead  spe- 
cial damages  in  loss  of  time. — Louisville  &  N. 
R.  Go.  V.  Mason  (Ky.)  27. 

In  an  action  for  injuries,  an  objection  to  the 
verdict,  allowing  for  permanent  injuries,  that 
the  permanency  of  such  injuries  was  caused 
by  his  own  fault,  held  not  snstainable.- Lonis- 
vUle,  H.  &  St  L.  Ry.  Co.  v.  McCone  (Ky.) 
756. 

(  5.    —  EHdenoe. 

A  requested  instruction,  in  an  action  against 
a  railroad  for  injuries  to  a  servant,  calling  the 
attention  of  the  jury,  in  computing  damages,  to 
tiie  shorter  expectation  of  life  of  men  in  the 
railroad  business,  held  properly  refused. — Louis- 
ville &  N.  R.  Ck>.  V.  Gordan  (Ky.)  3U. 

A  requested  instruction,  failing  to  include 
mental  and  physical  suffering  as  elements  of 
damage  for  personal  injuries,  as  required  by  a 
prior  instruction,  held  properly  refused. — ^Louis- 
ville &  N.  B.  Co.  V.  Oordan  (Ky.)  311. 

In  an  action  for  personal  injuries,  evidence 
that  plaintiff  was  in  reasonable  apprehension 
of  blood  poisoning  waa  admissible  to  show  men- 
tal suffering  as  an  element  of  damage. — Bntts 
V.  National  Exchange  Bank  (Ma  App.)  1083. 

In  an  action  against  a  city  for  injuries,  evi- 
dence as  to  the  possible  future  results  of  in- 
juries held  improperly  admitted. — Lenta  t.  City 
of  Dallas  (Tex.  Sup.)  59. 

It  was  competent  to  prove  the  bad  character 
of  persons  residing  in  the  same  house  with  a 
party  asking  damages  for  injury  to  his  gen- 
eral reputation.— Collins  v.  Clark  (Tex.  Civ. 
App.)  97. 

Where  the  capacity  of  the  party  injured  to 
earn  money  Is  partially,  but  permanently,  im- 
paired, mortality  tables  are  admissible  for  the 
purpose  of  determining  the  damages. — San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Moore  (Tex.  Civ.  App.) 
226. 

Where,  in  an  action  to  recover  for  property 
converted,  plaintiff  furnished  the  jury  no  basis 
on  which  to  estimate  the  value,  held,  that  a  ver- 
dict for  defendant  was  not  error. — First  Nat. 
Bank  ▼.  San  Antonio  ft  A.  P.  Ry.  Co.  (Tex. 
Civ.  App.)  1033. 

I  6.     Frooeedlnca  '<"  aaseaa^MSt. 

An  instruction  held  not  to  properly  limit  the 
jury  on  the  question  of  damages  in  an  action 
for  personal  mjuries. — Louisville  &  N.  R.  Ca 
V.  Mason  (Ky.)  27. 

An  instruction,  in  an  action  for  personal  in- 
juries, on  the  question  of  unskillful  or  improper 
treatment  of  the  injuries,  held  not  broad 
enough.— Louisville  &  N.  B.  Co.  v.  Mason  (Ky.) 
27. 

In  an  action  for  personal  injuries,  an  instnic 
tion  that,  if  the  injuries  were  permanent,  the 
jury  should  estimate  the  value  of  such  serv- 
ices as  plaintiff  would  reasonably  perform  dar- 
ing the  expectancy  of  her  lite,  was  misleading. 
—International  &  Q.  N.  R.  Co.  v.  Clark  (Tex. 
Sup.)  584. 

In  an  action  for  personal  injuries,  an  inKtroo- 
tion  held  not  objectionable  as  authorizing  donh:« 
recovery.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Robin- 
son (Tex.  Civ.  App.)  70. 

In  a  personal  injury  action,  in  which  defoid- 
ant  alleged  that  plaintitTs  trivial  injury  was 
aggravated  by  his  negligence,  failure  to  specif- 
ically instruct  on  that  issue  held  error. — <Snlf, 
C.  &  S.  F.  By.  Co.  V.  Denson  (Tex.  Civ.  App.) 
70.  I 

In  an  action  tor  personal  Injuries,  evidence 
held  not  to  furnish  suUicient  basis  for  a  charge 
authorizing  damages  for  loss  of  time. — Gnlf,  C. 
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A  S.  F.  By.  Go.  t.  Robinson  (Tex.  Civ.  App.) 
70. 

In  an  action  for  personal  injnries,  an  instmc- 
tion  authorizing  a  recovery  by  plaintiff  for  his 
doctor's  bill  is  not  proper,  where  there  is  no 
evidence  that  the  amount  is  reasonable. — Gnlf, 
C.  &  S.  F.  Ry.  Co.  T.  Robinson  (Tex.  Oiv. 
App.)  70. 

Evidence  in  an  action  to  recover  the  valne 
of  water  taken  by  defendant  from  a  spring  lo- 
cated on  plaintiff  8  land,  and  the  value  of  land 
occupied  by  defendants  pipes  and  pumping 
works,  held  insufficient  to  support  a  verdict  for 
a  designated  sum.— Houston  &  T.  0.  Ry.  Co. 
y.  Cluck  (Tex.  Civ.  App.)  83. 

In  an  action  for  personal  injuries,  action  of 
the  court  in  submitting  to  the  jury  expenses  in- 
curred for  medical  treatment  as  element  of  dam- 
age held  under  the  evidence  erroneous. — San  An- 
tonio &  A.  F.  Ry.  Co.  V.  Moore  (Tex.  Civ.  App.) 
220. 

DEAD  BODIES. 

An  Indictment  nnder  Pen.  Code,  art  867, 
for  removing  a  dead  body,  held  insufficient; 
it  not  stating,  or  giving  a  reason  for  not  stat- 
ing, whose  body  was  removed. — Leach  v.  State 
(Tex.  Cr.  App.)  600. 

An  indictment  under  Pen.  Code,  art.  867, 
declaring  a  penalty  for  one  who,  without  au- 
thority, disinters  a  human  body,  should  state 
the  name  of  the  person  whose  body  was  dis- 
interred.—Williamson  V.  State  (Tex.  Or.  App.) 
600. 

DEATH. 

Of  partner,  see  "Partnership,"  |  4. 

Of  party  pending  appeal,  see  "Appeal  and  Er- 
ror," i  i. 

Of  part7  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  8  2. 

S   1.    AfltUms  for  oansinc  deatli. 

In  action  for  death  of  father,  instruction  as 
to  elements  of  damage  held  supported  by  evi- 
dence.—St.  Loois,  L  M.  &  S.  Ry.  Co.  ▼.  Halst 
(Ark.)  883. 

Enforcement  in  Arkansas  of  action  for 
wrongful  death  accruing  in  Louisiana  held  not 
to  contravene  public  policy  in  view  of  the  simi- 
larity between  Oiv.  Code  La.  art  2315,  and 
Sand.  &  H.  Dig.  §S  5908,  5911,  5912.— St. 
Louis,  1.  M.  &  S.  Ry.  Ck).  v.  Haist  (Ark.)  883. 

Under  Shannon's  Code,  {8  4026,  4028,  Acts 
1871.  p.  70,  c.  78,  ameuding  Shannon's  Code, 
§8  4025,  4026,  and  Acts  1883,  p.  259,  c.  186, 
held  that  au  instruction  in  an  action  for  wrong- 
ful death,  permitting  a  recovery  for  deceased  s 
loss  of  earning  capacity,  and  also  for  pecuniary 
damages  sustained  by  bis  widow  and  child,  was 
erroneous. — Davidson  Benedict  Co.  v.  Severson 
(Tenn.)  967. 

Testimony  as  to  dependency  of  daughters  held 
admissible  m  action  for  death  of  their  father. — 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Bowles 
(Tex.  Civ.  App.)  451. 

An  instruction  as  to  measure  of  damages  for 
death  of  plaintiff's  father  field  not  'open  to  con- 
struction that  they  might  recover  all  his  future 
earnings.— St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Bowles  (Tex.  Civ.  App.)  451. 

Under  the  statute  providing  that  in  actions 
by  two  or  more  plaintiffs,  the  jury  shall  ap- 
portion a  verdict  among  the  plaintiffs,  failure 
to  do  so  is  not  error,  where  plaintiffs  do  not 
object.— International  &  G.  N.  R.  Co.  v.  Leh- 
man (Tex.  Civ.  App.)  619. 

Failure  to  Join  husband's  mother  as  plain- 
tiff, in  action  by  widow  for  negligently  causing 
husband's  death,  held  harmless  error.  Rev.  St. 
arts.  3021,  3022,  3027.— Merchants'  &  Planters' 
Oil  Co.  T.  Bums  (Tex.  Civ.  App.)  626. 


Whether  a  wife  who  had  abandoned  her  hus- 
band was  damaged  by  his  death  held  a  ques- 
tion for  the  jury.— Houston  &  T.  C.  R.  C».  T. 
Bryant  (Tex.   Civ.   App.)  88o. 

In  suit  by  child  for  wrongful  death  of  father 
as  bearing  on  damages,  the  fact  that  there  was 
a  mother  and  other  children  may  be  shown. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Contreras 
(Tex.  Civ.  App.)  1051. 

In  an  action  by  a  posthumous  child  for  the 
recovery  of  damages  sustained  by  reason  of 
his  father's  death  caused  by  defendant's  negli- 
gence, the  fact  that  the  mother  and  other  chil- 
dren have  recovered  damages  for  such  death  is 
immaterial.— Galveeton,  H.  &  S.  A.  Ry.  Ob.  v. 
Contreras  (Tex.  Civ.  App.)  1051. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy" ;  "Fraudulent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  8  1. 


See  "Fraud." 


DECEIT. 
DECLARATIONS. 


As  evidence  In  civil  actions,  see  "Evidence," 
8  6. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  10. 

Dying  declarations,  see  "Homidde,"  8  6L 


In  equity. 


DECREL 

"Equity,"  8  4. 

DEDICATION. 


8  !•    OpeTAtton  aad  •fteot. 

Where  land  along  the  bank  of  a  navigable 
river  is  dedicated  for  a  street,  it  will  be  pre- 
sumed that  all  the  land  between  the  street  and 
the  river  was  dedicated  to  the  public. — City  of 
Uniontown  v.  Berry  (Ky.)  295. 

A  map  of  a  dty  addition,  showing  the  termi- 
nation of  a  street  at  a  particular  point,  held  to 
evidence  an  intention  of  the  dedicators  to  reserve 
the  land  lying  beyond  such  termination. — City 
of  Uniontown  v.  Berry  (Ky.)  286. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment.'^ 

Cancellation,  see  "Cancellation  of  Instruments." 

Copies  as  evidence,  see  "Evidence,"  8  7. 

Estoppel  by  deed,  see  "Estoppel,"  8  2. 

In  fraud  of  creditors,  see  Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts,"  8  1. 

Judicial  notice  as  to  location  of  property  de- 
scribed in  deed,  see  "Evidence,"  8  1. 

Of  trust,  see  "Mortgages." 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Wills  distinguished  from  deeds,  see  "Wills," 
8  3. 

Deeds  by  or  to  particular  ctaaae*  of  parties. 

See  "Husband  and  Wife,"  8  2. 

Married  women,  see  "Husband  and  Wife,"  8  3. 
Deeds  of  partunilar  species  of  property. 

See  "Homestead,"  8  2. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  8  3. 


Digitized  by 


Google 


1164 


72  SOUTHWESTERN  BEPORTKB. 


{   !•    Reeordlmg  and  r«glatratioit. 

Under  the  express  proyision  of  Hart  Dig. 
art.  2760,  repealing  article  2755,  proof  of  a 
deed  for  record  by  one  subscribing  witness  was 
suflScient;  the  deed  being  offered  for  record  in 
1843.— Riyiere  y.  WUkens  (Tex.  Ciy.  App.) 
608. 

^  2.     CoBstractlOB  sad  operation. 

Bcod  construed,  and  held  to  convey  to  the 
grnutpe  a  life  estate  in  the  whole  land,  re- 
mainder to  her  surviving  daughter,  though  the 
grantee's  husband  paid  part  of  the  purchase 
money.— Clay  y.  Clay's  Guardian  (Ky.)  810. 

Reservation  in  a  deed  held  to  be  for  the  in- 
dividual use  of  the  frrantor  and  his  vendee.— 
Alexander  v.  Parks  (Ky.)  1105. 

A  deed  held  to  have  conveyed  a  life  estate  to 
the  "second  part^,"  with  remainder  in  fee  to 
the  grantor's  heirs. — Christ  y.  Kuehne  (Mo. 
Snp.)  637. 

A  deed  from  husband  to  wife  for  life  held  to 
have  created  a  particular  estate,  sufficient  to 
support  a  remainder  in  fee. — Christ  v.  Kuehne 
(Un.  Sup.)  537. 

A  grantor  who  has  conveyed  the  same  land 
to  two  persons  held  to  become  again  seised  by 
reconveyances  from  both,  though  another  holds 
a  void  tax  deed  to  the  property.— Wilson  y. 
Fisher  (Mo.  Sup.)  665. 

A  purchaser  of  land  under  tax  judgment 
against  one  having  no  title  held  not  to  acquire 
title  by  a  subsequently  acquired  title  in  the 
defendant  under  Rev.  St.  1S99,  {  4591.— Wil- 
son V.  Fisher  (Mo.  Sup.)  665. 

{  3.     Pleadlas  and  eTidene*. 

Evidence,    in   a   suit   by   a   relative   of  the 

grantor  to  set  aside  his  deed  for  fraud  and  un- 
due influence,  held  insufiScient  to  overcome  the 
presumption  of  fairness. — Chowning  v,  Howser 
(Ky.)  '/48. 

Record  of  deed,  with  extraneous  evidence, 
held  to  show  that  it  was  filed  for  record.— Ri- 
viere y.  wakens  (Tex.  Civ.  App.)  608. 

Evidence,  in  an  action  of  trespass  to  try  title, 
considered  and  held  to  show  that  an  ancient 
.'.•eii.  pnivided  by  certified  copy  of  the  record, 
wns  n  genuine  instrument,  and  not  a  forgery. 
—Riviere  v.  WUkens  (Tex.  Civ.  App.)  608. 

Extraneous  evidence  of  date  of  record  of 
deed  held  admissible.— Riviere  t.  Wilkens  (Tex. 
Civ.  App.)  608. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  S. 

DELAY. 

In  delivery  of  telegram,  see  "Telegraphs  and 
Telephones,"  {  2. 

In  transportation  and  delivery  of  live  stock  by 
carrier,  see  "Carriers,"  §  3. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  {  2. 

Laches,  see  "Equity,"  {  2. 

DELIVERY. 

Of  goods  by  carrier,  see  "Carriers."  {  2. 

Of  live  stock  by  carrier,  see  "Curriers."  {  S. 

DEMURRER. 

In  pleading,  see  "Pleading,"  t  2. 


DENIALS. 

In  pleading,  aee  "Pleading,"  |  1. 

DEPOSITIONS. 

See  "Witnesses." 

Refusal  to  suppress  a  deposition  for  failure 
of  the  witness  to  fully  answer  an  interrogatory 
held  not  an  abuse  of  discretion. — Galveston,  H. 
&  S.  A.  Ry.  Co.  T.  Baomgarten  (Tex.  Civ. 
App.)  7& 

In  an  action  for  Injuries,  answers  to  direct 
interrogatories  in  the  deposition  of  a  witness 
held  a  sufficient  predicate  for  the  iatrodaction 
of  answers  to  certain  cross-interrogatories. — 
Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Baumgarten 
(Tex.  Civ.  App.)  78. 

Depositions  taken  by  a  person  before  he  has 
properly  become  a  party  to  the  suit  are  rightly 
suppressed,  especially  where  there  are  non- 
resident defendants  who  have  only  been  served 
by  publication,  and  have  not  appeared. — ^Ri- 
viere V.  Wilkens  (Tex.  Civ.  App.)  608. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Executors  and  Administra- 
tors": "Homestead,"  i  3;  "Wills." 

Inheritance  and  transfer  taxes,  see  "Taxation." 
8  8. 

(   1.    Feraoaa  entitled  and  their  reapee- 
tlTe  shares. 

Act  Jan.  2,  1851,  providing  that,  where  the 
whole  of  a  decedent's  estate  did  not  exceed  in 
value  $300,  the  same  should  be  allowed  to  the 
widow,  was  repealed  by  Act  Dec.  8*  1852.— 
Rowland  v.  Wadly  (Ark.)  994. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 

Of  property  conveyed,  see  "Boundaries,"  I  1. 

Of  property  devised  or  bequeathed,  see  "Wills." 

i  4. 
Of  property  for  taxation,  see  "Taxation,"  i  4. 

DETINUE. 

See  "Beplevin." 

DEVISES. 

See  "Wills." 

DILATORY  PLEAS. 

See  "Pleading,"  |  1. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

i  1. 
From   indebtedness,    see   "Bankruptcy,"    |    2: 

"Compromise  and  Settlement";    "Release." 
From   kability  as  assignee,   see   "Assignments 

for  Benefit  of  Creditors,"  i  1. 
From   liability   as  surety,   see  "Principal   and 

Surety,"   i  2. 
Of  judgment,  see  "Judgment,"  |  12, 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  |  1. 

DISCRETION  OF  COURT. 

As  to  granting  quo  warranto,  see  "Quo  \7ar- 
ranto,"  i  1. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," {  20. 


Digitized  by 


Google 


INDEX. 


1165 


Reyiew  is  criminal  prosecution*,  see  "Criminal 
Law,"  i  32. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  14. 

Dismissal  of  suits  in  justices'  courts,  see  "Jus- 
tices of  the  Peace,"  {  1. 

}    1.    Volnntai^. 

Where  au  action  was  instituted  against  a 
voluutary  association  for  personal  judgment 
and  foreclosure  of  a  lien,  a  dismissal  as  to  the 
money  judgment  did  not  dismiss  the  action  for 
foreclosure. — Industrial  Lumber  Co.  y.  Texas 
Pine  Land  Ass'n  (Tex.  Ciy.  App.)  875. 

§    2.     InTOlnmtarr- 

Where  a  petition  in  trespass  to  try  title  shows 
that  plaintiffs  seek  to  recover  as  foreign  execu- 
tors and  also  in  their  own  right,  their  alleged 
right  as  executors  should  be  stricken  out  on  ex- 
ceptions, but  the  suit  should  not  be  dismissed. 
— Hayden  y.  Kirby  (Ter.  Civ.  App.)  198. 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  {  2. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  |  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

Of  proceeds  of  property  of  decedent  sold  under 
order  of  court,  see  Executors  and  Adminis- 
trators," {  8. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Under  Ky.  St  8  133,  the  county  attorney, 
whose  term  of  office  had  expired  prior  to  the 
rendition  of  judgment  in  certain  prosecutioh  in- 
stituted during  his  term,  held  not  entitled  to  the 
25  per  cent,  allowance  prescribed  by  such  sec- 
tion.—Spalding  V.  HUl  (Ky.)  307. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  {  2. 

DIVORCE. 

Forgiveness  by  party  having  ground  for  di- 
vorce as  consideration  for  contract  to  convey, 
see  "Husband  and  Wife,"  S  2. 

8    1.     Oronnda. 

Evidence  in  divorce  held  not  to  entitle  plain- 
tiff to  a  decree  for  cruelty.— Coe  v.  Coe  (Mo. 
App.)  707. 

8  2.    JnrisdiotloB,   prooeedinga,  aad  re« 
Uef. 

In  divorce,  evidence  held  such  that  a  decree 
for  defendant  would  not  be  disturbed.— Coe 
v.  Coe  (Mo.  App.)  707. 

Where  a  husband  to  whom  a  divorce  has  been 
granted  dies  pending  an  appeal,  and  the-  wife 
asserts  no  right  to  have  the  action  reviewed  to 
determine  property  rifthts,  the  appeal  will  be 
dismissed.— Sperry  v.  Sperry  (Mo.  App.)  1077. 

8    3.    Custody  and  anpport   of  ohildreii. 

Evidence  in  proceeding  to  modify  divorce  de- 
cree held  to  sustain  finding  that  infant  child, 
whose  support  by  the  father  had  been  ordered, 
was  his  own,  and  not  a  foundling. — Kraus  v. 
Krous  (Mo.  App.)  130. 


DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence," 
8  7. 

As  evidence  in  criminal  prosecntions,  see  "Crim- 
inal Law,"  8  12. 

DOMICILE. 

Of  parties  as  affecting  venae,  see  "Venue."  8  !• 

DOWER. 

Taxation  of  dower  interest,  see  "Taxation," 
8  3. 

8   1.    Natue  aatd  reanlsltes. 

A  mortgage  is  a  deed  within  Ky.  St  8  2135. 
providing  that  the  wife  shall  not  be  endowed 
of  land  sold  to  satisfy  a  lien  or  incumbrance 
created  by  deed  in  which  she  joined.— Morgan 
V.  Wickliffe  (Ky.)  1122. 

8  2.     Kichta    and    reaaedlea   of   widow. 

Under  the  express  provisions  of  Rev.  St.  1899, 
8  2934,  a  widow's  right  to  unassigned  dower  is 
alienable.— Phillips  v.  Presson  (Mo.  Sup.)  501. 

DRUNKENNESS. 

As  defense  to  crime,  see  "Criminal  Law,"  8  !• 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa 
tion,"  8  3. 

DYING  DECLARATIONS. 

See  "Homicide,"  |  6. 

EASEMENTS. 

See  "Dedication";    "Highways." 

8   1.    Creation,    ezlstenee,    and    tennina- 
tion. 

Citizens  of  a  town  held  to  have  a  mere  license 
to  take  water  from  railroad  company's  water- 
works, which  could  not  ripen  into  an  easement. 
— LouisvUle  &  N.  R.  Co.  v.  Dickey  (Ky.)  332. 

An  adverse  possiession  which  will  defeat  a 
right  of  way  acquired  by  adverse  user  must  be 
such  as  would  defeat  a  right  of  entry  ou  real 
estate.— Clay  v.  Kennedy  (Ky.)  816. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

8    1.    Jnrladictian,   parties,   process,   and 
Inoldental  prooeedinKs. 

Recovery  of  land  field  not  barred  on  the 
ground  of  state  claim,  where  possession  had  not 
been  long  enough  for  the  bar  of  the  statute. — 
Craig  v.  Conover  (Ky.)  2. 

8  2.    Pleading  and  evidenoe. 

Where  a  widow  claimed  title  by  adverse  pos- 
session, the  burden  of  proof  that  she  occupied 
the  property  as  a  homestead  only,  as  alleged 
by  her  deceased  husband's  heirs,  was  on  them. 
—Reno  V.  Blackburn  (Ky.)  775. 

In  ejectment  by  the  widow  and  children  of  a 
decedent  against  one  of  his  sons,  to  recover 
land,  evidence  held  insufficient  to  establish  de- 
fendant's claim  that  decedent  had  entered  into 
a  parol  agreement  to  give  him  the  land. — Good- 
in  V.  Goodin  (Mo.  Sup.)  502. 

To  establish  a  claim  by  a  son  that  the  father 
made  an  oral  contract  to  give  him  a  certain 
tract  of  laud,  the  evidence  must  be  so  cogent  as 
to  leave  no  room  for  reasonable  doubt— Goodin 
v.  Goodin  (Mo.  Sup.)  502. 
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Defendant  in  ejectment  keM  not  entitled,  un- 
der his  general  denial,  to  attack  regularity  of 
prior  decree  in  partition  between  the  same  par- 
ties.—Hartley  v.  Hartley  (Mo.  Sup.)  521. 

I   8.     Trial,    Jndsinent,    enforoemettt    of 
Judgment,  and  r^-viexr. 

A  decree  in  ejectment,  permitting  defendant 
to  witiidraw  from  the  record  a  deed  to  the 
land  tendered  by  plaintiff  with  bis  reply,  held 
a  decree  for  specific  performance.— Smith  v. 
Frankfort  &  0.  Ry.  Co.  (Ky.)  1088. 

In  ejectment,  held  error  to  give  judgment  to 
plaintiff  for  value  of  the  use  by  dpfendant  of  a 
party  wall.— Alexander  v.  Parks  (Ky.)  1105. 

A  judgment,  in  an  action  of  ejectment,  held 
erroneous  in  that,  if  defendant  was  entitled  to 
recover  at  all,  be  was  entitled  to  relief  as  well 
as  costs.— Chouteau  Land  &  Lumber  Go.  y. 
Chrisman  (Mo.  Sup.)  1062. 

{  4.    Damages,   mesne   profit*,  improTO- 
menta,  and  taxes. 

A  city  held  not  entitled  to  recover  for  the  use 
of  land  dedicated  for  a  street,  in  an  action  to 
recover  the  land,  where  it  was  useful  for  agri- 
cultural purposes  only. — City  of  Uniontown  v. 
Berry  (Ky.)  206. 

In  action  by  defeated  defendant  in  eject- 
ment to  recover  compensation  for  improve- 
ments, a  judgment  for  defendant  held  proper. 
— Kobush  V.  Schmidt  (Mo.  App.)  1087. 

ELECTION. 

Between  connts  in  indictment,  see  "Indictment 
and  Information,"  S  3. 

ELECTIONS. 

Mandnmns  against  governing  committee  of  po- 
litical party,  see  "Mandamus,"  §  2. 

Submission  of  question  of  local  option  to  voters, 
see  "Intoxicating  Liquors,"  {  1. 

i   1.    Nomination*     and     prlmar7     olee- 
tlona. 

Ky.    St.    art    12,    U   1553,    1563,   regulating 

f)rimary  elections,  held  to  empower  the  govern- 
ng  committee  of  a  political  party  to  count  the 
votes  cast  at  a  primary  for  nominating  state 
officers. — ^Toung  v.  Beckham  (Ky.)  1092. 

Ky.  St  art  12,  If  1550,  1565,  regulating 
primary  elections,  held  to  provide  for  a  primary 
for  the  nomination  of  state  officers. — Young  t. 
Beckliam  (Ky.)  1092. 

A  political  party  resorting  to  a  primary  elec- 
tion for  nominating  candidates  must  conduct 
such  election  in  accordance  with  Ky.  St  art 
12,  regulating  primary  elections.— Toung  t. 
Beckham  (Ky.)  iWz. 

The  governing  committee  of  a  political  party, 
calling  a  primary  for  nominating  candidates, 
pursuant  to  Ky.  St.  art.  12,  regulating  primary 
elections,  has  no  right  to  question  the  eligibil- 
ity of  a  candidate  before  the  primary. — Young 
V.  Beckham  (Ky.)  1092. 

The  court  will  not  enjoin  the  holding  of  a 
primary  election  called  by  the  governing  com- 
mittee of  the  party,  pursuant  to  Ky.  St  art 
12,  c.  41.— Meacbam  v.  Young  (Ky.)  1004. 

f  2.    Condnot  of  election. 

Under  Laws  Ex.  Sess.  1900,  c.  6,  (  12.  the 
circuit  court  may  declare  an  election  void  on 
account  of  illegal  voting.— Stewart  v.  Rose  (Ky.) 
271. 

§   3.     Contests. 

Evidence  in  an  election  contest  held  to  disclose 
a  case  where,  on  account  of  illegal  voting,  "nei- 
ther contestant  nor  contestee  could  be  adjudged 
to  have  been  fairly  elected."— Stewart  v.  Rose 
(Ky.)  271, 


EMINENT  DOMAIN. 

Public    improvements    by    municipalitiea,     aee 
"Municipal  Corporations,"  Sf  4-7. 

^   1.     Oompenaatlon. 

A  property  owner  htid  entitled  to  recover  the 
full  value  of  land  taken  for  right  of  way  by 
a  railroad. — McElroy  v.  Kansas  City  &  I.  Air 
Line  (Mo.  Sup.)  913. 

In  a  suit  against  a  railroad  to  recover  for 
laud  taken  for  right  of  way  held  that  the  value 
of  the  land  was  to  be  determined  as  of  the 
date  of  the  company's  entry  thereon. — McElroy 
V.  Kansas  City  &  I.  Air  Line  (Mo.  Sup.)  913. 

In  assessing  damages  to  property  caused  Iqr  the 
construction  of  a  railroad,  the  erection  of  a  de- 
pot in  the  vicinity  of  the  property  cannot  be 
regarded  as  having  especially  benefited  it,  where 
the  benefit  affected  all  property  located  in  its 
neighborhood.— Pochila  v.  Cslvert,  W.  &  B.  V. 
Ry.  Co.  (Tex.  Civ.  App.)  265. 

A  general  rise  in  the  value  of  real  estate. 
I  caused  by  the  constmction  of  a  railroad,  cannot 
;  be  offset  against  the  damage  actually  caused  to 
an  individual  piece  of  property  by  the  excava- 
tion of  the  street  in  front  of  it  for  the  railroad's 
right  of  way.— Pochila  v.  Calvert,  W.  &  B.  V. 
Ry.  Co.  (Tex.  Civ.  App.)  255. 

In  an  action  for  damages  to  property  caused 
by  the  construction  of  a  railroad,  plaintiff  AeU 
not  required  to  show  what  part  of  the  damage  is 
attributable  to  the  construction  of  the  road 
and  what  part  to  other  causes. — Pochila  t.  Cal- 
vert, W.  &  B.  V.  Ry.  Co.  (Tex.  Civ.  App.)  2^ 

In  proceeding  to  condemn  land,  evidence  that 
it  is  an  old  homestead,  and,  as  such,  possesses 
peculiar  value  to  the  owner,  held  inadmissible. 
—Cane  Belt  Ry.  Co.  v.  Hughes  (Tex.  Ov. 
App.)  1020. 

{  S.    Prooeedlnsa  to  take  property  and 
aaaess  oompenaatlon. 

In  action  to  condemn  land  for  railway  pur- 
poses, defendant's  evidence  as  to  damages  held 
too  speculative  to  support  a  verdict — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Vanghan  (Ark.)  575. 

In  condemnation  proceedings  for  a  road,  the 
fact  that  after  contest  filed  the  county  con- 
structed the  fences  made  necessary  by  the 
road,  if  pleaded,  may  be  shown  to  prevent  a 
recovery  by  the  land  owner  of  the  expense  of 
fencing.- Watkins  v.  Hopkins  Count?  (Tex. 
Civ.  App.)  872. 

In  condemnation  proceedings  tor  a  road,  the 
reception  of  evidence  that  the  entire  tract  ont 
of  which  the  road  was  taken  would  sell  for 
more  if  cut  up  into  small  tracts  held  error.— 
AVatkins  v.  Hopkins  (bounty  (Tex.  Civ.  App.) 
872. 

In  condemnation  proceedings  for  a  road,  the 
reception  of  evidence  that  after  contest  filed 
the  county  constructed  the  fences  made  neces- 
sary by  the  road,  there  being  no  plea  to  that 
effect,  held  error.— Watkins  v.  Hopkins  County 
(Tex.   Civ.  App.)  872. 

Where  a  landowner  ia  a  nonresident,  notice 
of  condemnation  proceedings  for  a  highway 
across  his  land  is  properly  served  on  his  agent. 
—Watkins  v.  Hopkins  County  (Tex.  Civ.  App.) 
872. 

Landowner's  ri^ht  to  costs  in  condemnation 
proceedings  considered. — Watkins  v.  Hopkins 
County  (Tex.  Civ.  App.)  872. 

On  the  trial  of  an  appeal  from  an  award  in 
condemnation,  held  error  to  receive  evidence 
that  the  railway  company  owned  land  adjacent 
which  was  equally  suttable  for  such  purpose. 
—Cane  Belt  Ry.  Co.  v.  Hughes  (Tex.  Ciy.  App.) 
1020. 

(  3.     Remedies  of  owners  of  property. 

Plaintiff's  failure  to  prove  allegations  in  a 
petition  is  a  waiver  of  such  part  of  his  case.— 
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McElror  ▼•  Kansas  City  ft  I.  Air  Line  (Mo. 
Sap.)  818. 

In  an  action  for  damagss  to  certain  property 
caused  b7  the  constmctlon  of  a  railroad,  the 
borden  is  on  defendants  to  show  to  what  extent 
any  special  benefits  resulting  from  the  constmc- 
tion  of  a  road  affects  the  property.— Pochila  t. 
Calvert,  W.  &  B.  V.  Ky.  Co.  (Tex.  Civ.  App.) 
255. 

In  an  action  a^inst  a  railroad  company  for 
damages  to  certain  property,  caased  by  the  con- 
stniction  of  a  railroad  adjacent  thereto,  the  fact 
that  the  plaintiff's  possession  extended  into  the 
street  occnpied  by  the  railroad  company,  and 
that  he  had  not  acquired  the  right  thereto,  was 
a  proper  subject  of  consideration  in  detenuinrng 
the  extent  of  the  injury. — Pochila  t.  Calvert,  W. 
&  B.  V.  Ry.  Co.  CTei.  Civ.  App.)  255. 

In  an  action  for  damages  caused  by  the  con- 
struction of  a  railroad,  an  offer  by  the  railroad 
company  to  grade  down  the  street  in  front  of  the 
property,  made  some  time  after  the  action  was 
mstituted,  was  not  admissible. — Pochila  v.  Oil- 
vert,  W.  &  B.  V.  Ry.  Co.  (Tex.  Civ.  App.)  265. 

The  measure  of  damage  to  property  by  the 
construction  of  a  rallroaa  held  to  be  the  differ- 
ence in  value  with  and  without  the  railroad. — 
Boyer  &  Lucas  v.  St.  Louis,  8.  F.  &  T.  By. 
Co.  (Tex.  Civ.  App.)  1038. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY,  WRIT  OF. 

See  "Ejectment" 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  8. 


EQUITABLE  LIENS. 


See  "Liens." 


EQUITY. 


18. 


Equitable  estoppel,  see  "Estoppel,* 
Equitable  liens,  see  "Liens." 

Particular  ivbjects  of  etpMnbXe  juriadicHon  mK& 
egfuitobte  remedies. 

See  "Cancellation  of  Instruments" ;  "Fraudulent 
Conveyances";  "Injunction";  "Partition,"  | 
1;  "Quieting  TStle";  "Receivers";  "Refor- 
mation of  Instruments";  "Specific  Perform- 
ance"; "Trusts." 

Belief  against  judgment,  see  "Judgment,"  |  & 


i  1. 


Jurisdiction,  priaolples,  and 
Ims. 


A  cause  Mi  one  of  equity  jurisdiction. — 
Damall  v.  Jones'  Ex'rs  (Ky.)  1108. 

i   S.     Laehes  amd  stale  demands. 

Where  a  widow  conveyed  her  quarantine,  the 
fact  that  the  remaindermen  did  not  assert  title 
until  the  widow's  death,  over  50  years  after 
ber  husband's  death,  did  not  constitute  such 
laches  as  precluded  a  recovery  of  the  land  after 
the  widow's  death.— Graham  t.  Stafford  (Mo. 
Sup.)  607. 

i  3.     Pleading. 

Amendment  to  bill  to  redeem  from  foreclo- 
sure sale,  not  presented  until  the  causa  was 
ready  for  hearing,  A«2d  properly  refused.— Rob- 
inson T.  United  Trust  (Lx\.)  992. 

Amendment  setting  up  irregularities  in  fore- 
closure sale  to  bill  to  redeem  Aeld  properly  re- 
fused.—Robinson  ▼.  United  Trust  (Arli.)  992. 

In  snit  to  recover  balance  of  price  of  land, 
htH  error  to  refuse  amendment  asking  to  have 


the  deed  of  the  land  canceled. — Stephenson  t. 
Stephenson  (Ky.)  742. 

f   4.     Deeree    and  enforcement  tbereof. 

Under  Civ.  Code  Prac.  J  90,  one  suing  for 
balance  of  price  of  land  AeJd  entitled  to  ask 
to  have  the  deed  canceled  under  the  prayer 
for  general  relief.— Stephenson  t.  Stephenson 
(Ky.J  742. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPE. 

Under  Pen.  Code,  art  27,  a  person  who  has 
been  convicted  of  a  misdemeanor  and  is  serving 
a  sentence  as  a  county  convict  is  not  "in  custody 
on  an  accusation,"  within  the  statute,  and  assist- 
ing such  a  person  to  escape  is  not  a  violation  of 
the  statute.— Brannan  v.  State  (Tex.  Or.  Apn.) 
184. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  I  2. 
Of  highways,  see  "Highways,"  {  L 
Of  railroads,  see  "Railroads,"  {  4. 
Of  telegraphs  or   telephones,  we  "Telegrapha 
and  Telephones,"  §  1. 

ESTATES. 

See  "Dower";  "Life  Estates." 

Created  by  deed,  see  "Deeds,"  |  2, 

Created  by  will,  see  "Wills,'*  |  4. 

Decedents'  estates,  see  "Descent  and  Distriba- 
tiou";    "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon.' 

Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL 

By  Judgment  see  "Judgment"  {{  0,  10. 

To  allege  error,  see  "Appeal  and  Error,"  8  18. 

To  assert  discharge  from  liability  as  surety,  see 
"Principal  and  Surety,"  {  2. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," {  7. 

To  dispute  validity  of  foreclosure  sale,  see 
"Mortgages,"  \  5. 

I  1.     By  reeord. 

Allegations  in  a  petition  to  enforce  an  in- 
dorsee's liability  htla  not  to  estop  plaintiff  from 
insisting  on  validity  of  notes. — Norton  v.  Woch- 
ler  (Tex.  Civ.  App.)  1025. 

(  2.     By  deed. 

Where  the  owner  in  fee  conveys  land,  a  snbse- 
qnent  patent  from  the  commonwealth  to  the 
grantee  does  not  destroy  a  reservation  in  the 
deed  of  roads  and  mineral  rights. — Sandy  River 
Cannei  Coal  C!o.  T.  White  House  Cannel  Coal 
Co.  (Ky.)  298. 

I   3.    Equitable  estoppel. 

Acts  of  a  town  assessor  in  assessing  taxes  on 
dedicated  iand,  and  the  payment  of  such  taxes 
by  defendant,  Md  not  to  estop  the  town  from 
claiming  title  thereto.— City  of  Uniontown  v.  Ber- 
ry (Ky5  295. 

Where  a  city  had  no  power  to  sell  land  dedi- 
cated for  public  use,  it  war  not  estopped  to  assert 
title  thereto  by  reason  of  assessing  taxes  against 
the  land,  which  were  paid  by  defendants  as 
owners.-— City  of  Uniontown  v.  Berry  (Ky.)  295. 

Malcer  of  note,  in  suit  thereon,  Md  not  estop- 
ped to  set  up  counterclaim  against  plaintitrs 
indorser.- Stuart  v.  Harmon  (Ky.)  366. 

Claimant  against  estate  Aeld  nbt  estopped 
from  setting  up  claim  on  account  of  action  in 
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former   proceedings.— Robertson   ▼.   Bobertsou 
(Ky.)  813. 

A  ward  held,  under  the  facts,  not  equitably 
entitled  to  object  that  the  probate  court  had 
no  juriBdiction  to  partition  land. — Greer  t.  Ford 
(Tex.  Civ.  App.)  78;  Same  t.  Morrison,  Id. 

EVIDENCE. 

See  "Depositions";   "Witnesses." 

Absence  as  ground  for  continuance,  see  "Crim- 
inal Law,"  i  16. 

Applicability  of  instructions  to  eridence,  see 
'•Trial,"  f  5. 

Harmless  error  in  admission  of  evidence,  see 
"Appeal  and  Error,"  §  22. 

Harmless  error  in  exclusion  of  evidence,  see 
"Appeal  and  Error,"  §  22. 

Presentation  of  objections  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  J|  3. 

Questions  of  fact  for  Juiy,  see  "Trial,"  i  4. 

Reception  at  trial,  see  "Crimiual  Law,"  {  19; 
"Trial,"  {  2. 

Review  of  rulings  on  evidence  as  dependent  on 
presentation  of  questions  by  record,  see  "Ap- 
peal and  Error,"  |  12;  "Criminal  Law."  g  31. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,'^  {  21. 

To  aid  construction  of  will,  see  "Wills,"  {  4. 

A»  to  particular  facts  or  issues. 

See  "Adverse  Possession,"  §  1;  "Assault  and 
Battery,"  {  1;  "Boundaries.''  §  2;  "Dam- 
ages." I  5;  "Deeds  "  i  3;  "Forgery":  "Fraud- 
ulent Conveyances,*'  J  3;  "Partnership,"  S  1; 
"Payment,"  {  2. 

Alteration  of  written  instrument,  see  "Altera- 
tion of  Instruments." 

Authority  of  corporate  officer,  gee  "Corpora- 
tions," I  8. 

Qrounds  of  attachment,  see  "Attachment,"  §  1. 

Payment  of  judgment,  see  "Judgment,"  i  12. 

Purchase  of  realty  in  good  faith,  see  "Vendor 
and  Purchaser,"  §  2. 

Separate  estate  of  married  woman,  see  "Hus- 
band and  Wife,"  g  3. 

Testamentary  capacity,  see  "Wills,"  §  1. 

Testator's  intention,  see  "Wills,"  f  4. 

Undue  influence,  see  "Wills,"  §  3. 

Validity  of  assent,  see  "Contracts,"  {  1. 

In  actions  by  or  agatnst  parHoular  classes  of 
parties. 

See  "Brokers,"  g  2;  "Carriers,"  gg  1,  3,  5,  7; 
"Executors  and  Administrators,"  g  6;  "Rail- 
roads," §g  9-11. 

Grantee  of  mortgaged  property,  see  "Mortga- 
ges," g  2. 

Stockholders,  see  "Corporations,"  g  2. 

Telegraph  companies,  see  "Telegraphs  and 
Telephones,"  g  2. 

In  partieular  civU  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  §  1 ;  "Eject- 
ment," g  2;  "Fraud,"  g  2;  "Malicious  Prose- 
cution," g  1;  "Negligence,"  g  3;  "Quieting 
Title,''  g  1;   "Torts";   "Trespass,"  g  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," g  2. 

Election  contests,  see  "Elections,"  g  3. 

For  accounting  between  partners,  see  "Partner- 
ship," g  5. 

For  breach  of  contract  of  sale,  see  "Sales,"  g  6. 

For  breach  of  warranty,  see  "Sales,"  g  6. 

For  causing  death,  see  "Death,"  g  1. 

For  compensation  of  broker,  see  "Brokers,"  g  2. 

For  damages  for  nuisance  on  demised  premises, 
see  "Landlord  and  Tenant,"  g  2. 

For  delay  in  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  §  2. 

For  fires  caused  by  operation  of  railroad,  see 
"Railroads,"  g  11. 

For  injuries  to  live  stock,  see  "Carriers,"  g  3. 

For  injuries  to  passengers'  baggage,  see  "Car- 
riers," g  7. 


For  personal  injuries,  see  "Carriers."  i  5; 
"Master  and  Servant,"  g  10;  '"Municipal  Cor- 
porations," g  10;    "Railroads,"  gg  9,  10. 

For  price  of  goods,  see  "Sales,"  g  5. 

For  taking  of  or  injury  to  property  in  exercise 
of  power  of  eminent  domain,  see  "Ehninent 
Domain,"  g  3. 

For  wages,  see  "Master  and  Servant,"  g  2. 

On  bond,  see  "Bail,"  f  1 ;  "Principal  and  Sure- 
ty," i  h. 

On  insurance  policy,  see  "Insurance,"  1 16w 

On  judgment,  see    Judgment,"  g  13. 

On  note,  see  "Bills  and  Notes,"  g  2. 

To  recover  penalties  for  overcharges  by  carriers, 
see  "Carriers,"  g  1. 

In  criminal  protecutions. 
See  "Conspiracy,"  g  1:   "Criminal  Law,"  gg  7- 
16;  "Gaming,''  g  3;  ''Homicide,"  gg  5-7  "Lar- 
ceny," i  1 ;  "Malicious  Mischief" ;  "Perjury," 
g  1 ;  "Rape,"  g  2 ;  "Receiving  Stolen  Goods." 
For  attempt  to  kill  by  poison,  see  "Poisons." 
For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  g  5. 

g    1.    Jndlolal  notice. 

Act  April  11,  1901,  p.  164,  relating  to  judicial 
notice  of  laws  of  other  states,  held  not  to  api'l.r 
to  the  private  statutes  of  those  states. — Miller 
V.  Johnston  (Ark.)  371. 

A  deed  of  dedication  held  not  defective  in  de- 
scription because  failing  to  ^tate  the  county 
in  which  the  land  is  located.— Parker  t.  Bui^ 
ton  (Mo.  Sup.)  C63. 

The  court  of  appeals  will  take  judicial  notice 
of  the  terms  of  tbe  district  court  of  Galveston 
county.— Emery  t.  League  (Tex.  Civ.  App.) 
603. 

g  2.  RoIeTaaoyt  autterlallty,  and  «oas- 
petemejr  la  cameral. 
In  an  action  against  a  railroad  company  for 
killing  plnintitTs  intestate  at  a  crossing,  evi- 
dence of  intestate's  general  reputation  for  sobri- 
ety was  inadmissible. — Chesapeake  &  O.  Ry. 
Co.  V.  Riddle's  Adm'x  (Ky.)  ^. 

Evidence  Md  inadmissible  as  not  part  of  the 
res  gestie. — Early's  Adm'r  v.  Louisville,  H.  & 
St.  L.  Ry.  Co.  (Ky.)  348. 

Testimony  as  to  what  insured  said  insurer's 
agents  said  as  to  dividing  the  policy  into  small- 
er ones,  the  agents  not  being  present  when  in- 
sured made  the  statement,  is  inadmissible,  be- 
ing no  part  of  the  res  gests. — New  York  Life 
Ins.  Oo.  V.  Johnson's  Adm'r  (Ky.)  762. 

A  statement  to  a  third  person  by  the  agent 
who  issued  an  accident  policy,  after  an  accident 
in  which  insured  was  injured,  held  inadInis^i- 
ble  as  res  gestae. — Standard  Life  &  Accident 
Ins.  Co.  V.  Holloway  (Ky.)  79G. 

Admissions  of  carrier's  agent  as  to  delay  in 
shipment  of  live  stock  held  not  part  of  res  gestie. 
—Helm  V.  Missouri  Pac.  R.  Co.  (Mo.  App.)  14& 

In  action  by  passenger  for  an  assault  by  cai^ 
rier's  servant,  statement  of  servant  held  admi'ssi- 
ble  as  part  of  the  res  gestie. — Sbaefer  t.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  154. 

In  action  by  passenger  for  assault  by  cartiers 
servant,  evidence  of  occasion  of  trouble  held  ad- 
missible as  res  gestse.— Shaefer  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  1&4. 

In  an  action  against  a  telegraph  company  tor 
damages,  owing  to  defendant's  lines  having  be*n 
fraudulently  tapped  and  a  message  sent  to  plain- 
tiff authorizing  the  bank  to  cash  a  draft  for  a 
swindler,  a  conversation  between  the  president 
of  plaintiff  and  the  swindler  ,  '•'  properly  ad- 
mitted as  part  of  the  res  gestie. —  "stem  Union 
Tei.  Co.  T.  Uvalde  Nat  Bank  (Tex.  Civ.  Ap^l 
232. 

On  the  issue  of  whether  meal  sold  plaintiff  fir 

his  cattle  was  unsound  and  unwholesome,  kfid, 

that  evidence  as  to  the  effect  on  the  cattle  of 

I  others  of  tbe  same  kind  of  meal  was  admissiUe. 


Digitized  by 


Google 


INDEX. 


1169 


—Houston  Ck>tton  OH  Co.  v.  Trammell  (Tex.  Civ. 
App.)  244. 

Testimony  in  action  on  life  policy  held  ad- 
missible, as  tending  to  show  authority  in  local 
agents  to  extend  premium. — Washington  Life 
Ins.  Co.  V.  Berwald  (Tex,  Civ.  App.)  436. 

8  3.     Best  and  aeooadarr  iTridenoe. 

A  shipper,  under  the  facts,  held  entitled  to 
show  by  secondary  evidence  the  contents  of  a 
wnybill.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Harris 
(Tex.  Civ.  App.)  71. 

Where  a  party  has  lost  the  deeds  of  laud  to 
■which  he  has  asserted  ownership  for  40  years, 
evidence  that  deeds  of  the  form  and  tenor  claim- 
ed were  recorded  In  another  county  held  ad- 
missible, as  tending  to  show  that  such  deeds 
-were  in  existence  at  that  time.— Logan's  Heirs 
v.  Logan  (Tex.  Civ.  App.)  416. 

I   4.     Admiaalona. 

In  a  will  contest  by  a  disinherited  heir,  evidence 
that  testatrix's  husband  had  told  her  to  arrange 
her  property  so  that  one  of  contestants  would 
not  get  any  of  it  held  improperly  excluded,  on  an 
issue  as  to  undue  influence. — ^Wall  v.  Dimmitt 
(Ky.)   300. 

Where  a  hnsband  was  a  beneficiary  under  his 
wife's  will,  the  fact  that  as  tenant  by  curtesy 
fae  would  have  taken  the  sam^  interest  did  not 
render  his  declarations  bearing  on  the  question 
of  andue  influence  inadmissible  as  agamst  his 
co-devisees. — Wall  v.  Dimmitt  (Ky.)  300. 

In  an  action  against  a  railroad  for  injuries, 
a  statement  of  plaintiff's  brother,  not  replied  to 
by  plaintiff,  held  properly  admitted  in  evidence 
as  an  implied  admission. — Givens  v.  Louisville 
&  N.  R.  (5o.  (Ky.)  320. 

In  an  action  for  the  sale  of  a  doctor's  prac- 
tice, evidence  of  what  plaintiff's  agent  said  to 
defendant's  father  and  mother  concerning  the 
<-onti-nct  and  its  breach  held  inadmissible. — 
Wftllingford  v.  Aitkins  (Ky.)  794. 

Evidence  of  agency  for  carrier  held  insufficient 
to  warrant  introduction  of  agent's  admissions,  in 
action  for  delay  in  shipping  live  stock. — Helm  v. 
Missouri  Pac.  R.  Co.  (Mo.  App.)  148. 

Declarations  of  insured,  made  after  issuance 
of  benefit  certificate,  as  to  false  statements  in 
his  application,  held  competent  evidence  in  an 
notion  on  the  certificate. — Callies  v.  Modem 
Woodmen  of  America  (Mo.  App.)  713. 

f  S.     Deolaratlons. 

Declarations  of  insured,  before  his  death,  to 
his  attorney,  not  in  the  presence  of  insurer, 
held  not  admissible  to  show  the  policy  was  de- 
livered to  him. — New  York  Life  Ins.  Co.  v. 
Johnson's  Adm'r  (Ky.)  762. 

A  policy  holder  in  a  mutual  insurance  com- 
pany held  not  disqualified  by  interest,  under 
Civ.  Code  Prac.  £}  605,  606,  subsec.  2,  to  tes- 
tify for  it,  in  an  action  on  a  life  policy. — New 
York  Life  Ins.  Co.  v.  Johnson's  Adm'r  (Ky.) 
762. 

8  6.     Heoraay. 

In  an  action  for  damages  from  nuisance,  con- 
sisting of  railroad  roundhouse,  held  error  to 
permit  plaintiff  to  testify  that  the  engines,  by 
common  i-eputation,  belonged  to  defendant. — 
lyouisville  &  N.  Terminal  Co.  y.  Jacobs  (Tenn.) 
0.54. 

In  an  action  for  injuries  to  cattle  shipped, 
plaintiff  held  competent  to  testify  as  to  the 
market  value  of  the  cattle. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Barnes  (Tex.  Civ. 
App.)  1041. 

{  7.     Doenmeatary  eTldeaoe. 

The  burden  of  proving  the  copy  of  a  record 
is  on  the  one  seeking  to  introduce  It. — Miller  v. 
Johnston  (Ark.)  371. 

The  offered  proof  of  the  copy  of  the  rules  of 
a  corporation  held  not  sufficient. — Miller  v.  John- 
ston (Ark.)  371. 
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Where  the  correctness  of  notes  from  which 
a  map  of  land  in  dispute  was  made  was  not 
estabushed,  the  map  was  inadmissible.— Hays 
V.  Ison  (Ky.)  783. 

Evidence  held  insufficient  to  establish  defend- 
ant's title  to  land  under  a  destroyed  will. — 
Reno  V.  Blackburn  (Ky.)  775. 

Under  Rev.  St.  art.  4642,  a  certified  copy  of  a 
deed  recorded  in  a  wrong  county,  when  recorded 
in  the  proper  county,  is  admissible  as  proof  of 
the  original  deed,  and  also  to  show  the  record 
in  the  proper  county. — Moody  v,  Ogden  (Tex. 
Civ.  App.)  253. 

Under  Rev.  St.  arts.  2312,  4692,  a  certified 
copy  of  a  deed,  which  was  recorded  in  a  wrong 
county,  after  being  recorded  in  the  proper  coun- 
ty, held  admissible  as  proof  of  the  original  deed 
and  of  recording  thereof.— Logan's  Heirs  v. 
Logan  (Tex.  Civ.  App.)  416. 

{  8.     Parol  or  eztrlnaie  •▼ideaoe  aCeot* 
lap;  wrltiaga. 

Parol  evidence  held  admissible  to  show  that, 
when  the  payees  of  an  accommodation  note  in- 
dorsed it,  it  was  under  agreement  that  the  maker 
should  not  sell  it  until  he  had  obtained  a  third 
indorser.— Caudle  v.  Ford  (Ky.)  270. 

In  action  for  malicious  prosecution,  plaintiff 
having  been  indicted  for  criminal  libel  by  an 
insurance  company,  certain  evidence  as  to  state- 
ments made  by  defendant's  agents  in  solicit- 
ing insurance  held  properly  admitted. — Provi- 
dent Sav.  Life  Assur.  Soc.  v.  Johnson  (Ky.) 
754. 

The  doctrine  that  a  written  contract  excludes 
parol  evidence  of  the  previous  negotiations  does 
not  apply  in  an  action  based  on  fraud  in  procur- 
ing the  contract.— Leicher  v.  Keeney  (Mo.  App.) 

It  is  competent  to  show  by  parol,  when  prop- 
erly pleaded,  that  the  makers  of  a  note  are 
fiartners  and  executed  the  same  as  a  firm  ob- 
igation.— Markham  v.  Cover  (Mo.  App.)  474. 

Parol  evidence  is  competent  to  show  that 
one  who  appears  from  the  face  of  a  note  to  be 
a  co-maker  executed  the  note  as  surety. — Mark- 
ham  V.  Cover  (Mo.  App.)  474. 

Parol  evidence  held  not  admissible  to  show 
that  it  was  not  intended  that  written  contract 
should  supersede  prior  writing. — ^Howard  v. 
Scott  (Mo.  App.)  709. 

A  chattel  mortgage.  In  consideration  of  a 
debt  in  a  sum  stated,  "more  or  less,"  may  be 
shown  to  have  been  given  to  secure  a  present 
debt  and  future  advances. — F.  Groos  &  Co.  v. 
First  Nat.  Bank  (Tex.  Civ.  App.)  402. 

S  0.     Oplnloa  eTldeaoa. 

Under  the  facts,  held  not  necessary  to  prove 
the  genuiueness  of  the  signatures  produced  tor 
comparison  with  a  disputed  signature,  as  re- 
quired by  Civil  Code  Proc.  |  604,  as  amended. — 
Storey  v.  First  Nat.  Bank  (Ky.)  318. 

Under  the  facts,  held  unnecessary  to  give  no- 
tice of  the  intended  production  of  other  signa- 
tures for  comparison  with  a  disputed  signature, 
as  required  by  Civil  Code  Proc.  i  604.  as 
amended.— Storey  v.  First  Nat.  Bank  (Ky.) 
318. 

Certain  expert  testimony  held  manifestly  ab- 
surd, and  properly  stricken  out. — llaviland  v. 
Kansas  City,  P.  &  G.  R.  C!o.  (Mo.  Sup.)  515. 

Testimony  by  an  insurance  expert,  that  in 
his  opinion  all  loans  advanced  by  the  company 
were  on  account  of  past  premiums,  cannot  out- 
weigh the  established  fact  that  part  of  the 
loans  was  cash  advanced  for  other  purposes. — 
Smith  V.  Mutual  Beu.  Life  Ins.  Co.  (Mo.  Sup.) 
935. 

In  action  by  passenger  for  assault  by  carrier's 
servant,  statement  of  plaintiff's  witness  as  to 
injury  held  properly  exchirted  as  a  conclusion. — 
Shaefer  v.  Missouri  Pac.  Hy.  Co.  (Mo.  App.)  154. 
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Where  facts  testified  to  by  experts  concerned 
the  condition  of  a  machine  io  particulars  tend- 
ing to  show  its  permanent  construction  at  time 
of  sale,  the  fact  that  tlieir  examination  was 
made  a  long  time  thereafter  held  not  to  render 
their  evidence  inadmissible. — Hnber  Mfg.  Go. 
V.  Hunter  (Mo.  App.)  484. 

Testimony  of  nonexpert  witnesses  that  they 
could  have  stopped  a  fire,  but  for  an  explosion 
of  dynamite,  held  incompetent. — Oumberland 
Telegraph  &  Telephone  Oo.  y.  Dooley  (Tenn.) 
467. 

In  an  action  against  a  city  for  a  defective 
walk,  evidence  by  a  nonexpert  as  to  its  con- 
struction lield  objectionflble  as  conclusion. — 
Lente  t.  City  of  Dallas  (Tex.  Sup.)  59. 

An  expei-t  asked  a  hypothetical  question  may 
not  give  an  answer  based  partly  on  his  under- 
standing of  the  evidence,  and  not  solely  on  the 
facts  supposed  in  the  question. — Hicks  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Tex.  Sup.)  835. 

Answer  of  a  physician  that  he  believed  plain- 
tiffs injuries  to  have  been  caused  by  violence 
held  not  objectionable  as  resting  on  hearsay. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Baumgarten 
(Tex.  Civ.  App.)  78. 

In  an  action  for  injuries,  a  hypothetical  ques- 
tion asked  of  a  physician  held  not  objection- 
able, as  not  suIBciently  specific  and  as  assuming 
facts  not  sustained  by  the  evidence. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Baumgarten  (Tex.  Civ. 
App.)  78. 

A  physician  held  competent  to  give  his  opinion 
as  to  probable  duration  of  plaintiff's  injuries.— 
San  Antonio  ft  A.  P.  Ry.  Ob.  v.  Moore  (Tex. 
Civ.  App.)  226. 

Opinions  as  to  age  of  deceased,  in  action 
for  his  death,  Af{d  admissible.— St  Louis  S.  W. 
Ry.  Co.  of  Texas  v.  Bowles  (Tex.  Civ.  App.) 

Testimony  of  a  witness  as  to  the  difference 
in  value  of  property  before  and  after  building 
a  railroad  held  properly  excluded,  as  calling 
for  a  conclusion. — Boyer  &  Lucas  v.  St.  Louis, 
S.  F.  &  T.  Ry.  Co.  tTex.  Civ.  App.)  1038. 

i  10.    Weight  and  ■nffioiemey. 

In  a  civil  suit,  it  is  not  necessary  to  prove  a 
contested  point  to  the  "satisfaction"  of  the 
jury.— Collins  v.  Clark  (Tex.  Civ.  App.)  97. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  I  9. 

Of   person    accused    of    crime,    see    "Criminal 

Law,"  §  6. 
Of  witnesses  in  general,  see  "Witnesses,"  {  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see   "Appeal 

and  Error,"  {  3:   "Criminal  Law,"  g  29. 
To  pleading,  see    Pleading,"  i  2. 

EXCEPTIONS,  BILL  OF. 

In  criminal  prosecutions,  see  "Criminal  Law," 

J3L 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  8. 

{   1.    Settlement,  siKning,  and  filing. 

Neither  a  bill  of  evidence  nor  a  bill  of  ex- 
ceptions can  be  considered  on  appeal  where  the 
latter  is  not  signed,  as  required  by  Civ.  Code, 
S  337.— Brineger  v.  Louisville  &  N.  R.  Co. 
(Ky.)  783. 

Tinder  Rev.  St.  1899,  S  728,  a  judge,  having 
signed  and  settled  a  part  of  a  bill  of  excep- 
tions, thereby  exhausted  his  jurisdiction,  and 
had  no  authority  to  sign  and  settle  the  re- 
mainder on  its  subsequent  presentation.— Atchi- 
son v.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  489. 


EXCESSIVE  DAMAGES. 

See  "Damages,"  |  8. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  Uanora,  aee 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachmenf;    "Garnishment";    "Judicial 

Sales." 
Exemptions,  see  "Exemptions";    "Homestead." 

{  1.  Stay,  quashing,  T»eatlns>  and  >«- 
llet  against  exeontion. 
ReT.  St  art  2906,  requiring  writs  of  injonc- 
tion  to  restrain  the  execution  of  a  jndgment  to 
be  made  returnable  to  and  tried  in  the  court 
rendering  the  judgment,  has  no  application  to 
a  writ  issued  to  restrain  the  collection  of  a 
justice's  judgment.— Fonst  ▼.  Warren  (Tex. 
Civ.  App.)  404. 

Defendant,  proceeding  to  trial  of  an  action  to 
enjoin  the  execution  of  a  judgment  in  a  county 
other  than  that  in  which  the  judgment  was 
rendered,  waives  the  privilege  given  him  by 
Rev.  St  art  1194,  cl.  17,  to  have  the  action 
tried  in  such  county. — Foust  v.  Warren  (Tex. 
Cir.  App.)  404. 

In  an  action  to  enjoin  the  execution  of  a 
judgment,  plaintiff,  though  not  served  with  the 
summons,  must  show  that  he  bad  a  defen:>e 
or  other  equity,  or  such  relief  will  be  denied. 
—Foust  V.  Warren  (Tex.  Civ.  App.)  404. 

In  a  suit  to  enjoin  a  jndgment,  the  petition 
held  sufficient  to  justify  a  decree  enjoining  th** 
issuance  of  execution  thereon. — Deleshaw  v.  Ed- 
elen  (Tex.  Civ.  App.)  413. 

{  S.    Claims  by  third  persona. 

An  adjudication  as  to  the  ownership  of  prop- 
erty seized  on  execution  held  indispensable  to 
the  right  to  proceed  on  the  delivery  bond  of  a 
third  party  claiming  the  property. — ^Pepperdine 
V.  Hymes  (Mo.  App.)  107S. 

i  3.     Sale. 

A  voluntary  parol  agreement  to  allow  an  ex- 
ecution debtor  to  redeem  land  sold  at  execu- 
tion sale,  made  after  the  statutory  period  for 
redemption  has  expired,  is  unenforceable  by  the 
debtor. — Herring  v.  Johnston  (Ky.)  703. 

A  failure  to  show  good  faith  and  absence  of  no- 
tice in  a  purchaser  at  execution  sale  subsequent 
to  deed  by  the  debtor  to  his  wife  relieves  thn** 
claiming  through  the  wife  from  showing  mor^ 
than  a  vesting  of  title  in  her  by  the  deed. — ^W"att« 
V.  Bruce  (Tex.  Civ.  App.)  258. 

Where  defendant  purchased  land  from  the 
purchaser  at  an  execution  sale,  knowing  that 
such  sale  had  been  set  aside  by  the  court,  be 
cannot  claim  the  land  as  an  innocent  porchasa-. 
—Day  V.  Johnson  (Tex.  Civ.  App.)  426. 

A  purchaser  of  land  from  one  who  bought  at 
execution  sale  held  not  to  have  had  knowledf:* 
of  the  facts  which  rendered  the  jndgment  void- 
able.—Day  V.  Johnson  (Tex.  Civ.  App.)  428. 

A  jndgment  and  order  for  sale  thereunder 
held  to  sufficiently  show  the  judgment  debtors. 
—Day  V.  Johnson  (Tex.  Civ.  App.)  426. 

An  execution  sale  of  lands  held  properly  set 
aside.— Day  v.  Johnson  (Tex.  Civ.  App.)  426. 

i  4.     Wrongful   execution. 

In  an  action  for  the  wrongful  levy  of  an  ex- 
ecution, an  allowance  of  $50  for  attorney's  fees 
as  a  part  of  vindictive  damages  allowed  kki 
not  error. — Deleshaw  v.  fMelen  (Tex.  Oiv.  Addl) 
413. 

A  petition  In  an  action  for  the  wrongfal  tery 
of  an  execution  held  sufficient  to  justify  submis- 
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sion  of  the  loss  of  profits  as  the  measure  of 
damages.— Delesbaw  v.  Ejdelen  (Tex.  OIt.  App.) 
413. 

In  an  action  to  enjoin  collection  of  a  judg- 
ment and  for  damages,  a  yerdict  in  favor  of 
plaintiff  heli  sufficient— Deleshaw  t.  Edelen 
(Tex.  Civ.  App.)  413. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";   "WiUs." 
Testamentary  trustees,  see  "Trusts." 
Testimony   as  to   transactions   with    decedents, 
see  "Witnesses,"  {  1. 

S    !•    Appolatmeat,      qaallfloatlon,     mni 
tenure. 

A  county  court  fceW  to  have  no  jurisdiction 
to  adjudge  one  guilty  of  contempt  because  after 
appeal  to  the  district  court  from  the  order  of 
the  county  court  appointing  him  permanent 
administrator  he  In  the  district  court  signed 
an  agreement  as  administrator  to  change  the 
venue  to  another  county. — Ex  parte  Robertson 
(Tex.  Cr.  App.)  859. 

{    X.    Oollectlon  and  msBsseaient  at  ea- 

tate. 

An  executor  has  no  power  to  bind  the  estate 
by  borrowing  money  for  its  use,  unless  he  be 
authorized  to  do  so  by  the  will  or  an  order 
of  court.— Rice  y.  Strange  (Ky.)  756. 

Executors  under  a  will  and  under  a  settle- 
ment between  heirs  held  to  hare  sufficient  au- 
thority to  sell  testator's  real  estate  to  nay 
debts.— Mersman  t.  Worthlngton's  Bx'ra  (Ky.) 
1094. 

Where  executors  had  power  to  sell  real  es- 
tate to  pay  debts,  the  fact  that  an  action  was 
pending  against  the  estate  by  a  creditor  asking 
settlement  of  the  estate  did  not  deprive  the 
executors  of  such  power. — Mersman  t.  Worth- 
lngton's Ex'ra  (Ky.)  1094. 

Under  Rev.  St  1899,  §  18,  an  administrator 
pendente  lite  during  a  will  contest  held  to  have 
no  right  to  possession  of  the  real  estate,  nnless^ 
the  probate  court  so  orders  or  it  Is  needed  to 
ay  debts.— Union  Trust  Co.   v.   Soderer   (Mo. 

up.)  499. 

{    3.    Allovaaeei  to  aarrlTiiiK  wife,  !>«■- 
band,  or  children. 

A  widow's  right  of  quarantine  may  be  as- 
signed, and  an  action  of  ejectment  may  be  de- 
fended thereon.— Phillips  v.  Presson  (Mo.  Sup.) 
501. 

A  conveyance  by  a  widow  of  land  previously 
owned  by  her  husband,  on  which  she  resided 
after  the  husband's  death,  held  a  valid  grant 
of  the  widow's  quarantine,  terminable  on  the 
assignment  of  dower  or  the  widow's  death. — 
Graham  v.  Stafford  (Mo.  Sup.)  507. 

f  4.    Allowanoe  and  paTmeat  of  elalnia. 

The  probate  court,  under  Rev.  St.  1899,  i 
192,  has  jurisdiction  of  a  demand  for  money 
due  under  a  contract  by  testator  to  hold  plain- 
tiff harmless  from  damage  by  fire.— Wabash  E. 
Co.  V.  Ordelheide  (Mo.  Sup.)  684. 

In  view  of  the  evidence  in  a  suit  by  a  dece- 
dent's daughter  against  his  estate  for  services, 
held  not  error  to  instruct  that  she  could  re- 
cover for  services  from  the  time  she  began 
work. — Shannon  v.  Carter  (Mo.  App.)  495. 

Instmction,  in  a  suit  by  a  decedent's  daughter 
against  his  eetate  for  services,  as  to  the  neces- 
sity of  proving  a  contract,  held  sufficient — 
Shannon  v.  Carter  (Mo.  App.)  495. 

Where  the  maker  of  notes  providing  for  at- 
torney's fees  died  before  maturity,  and  the  hold- 
er presented  the  notes  against  his  estate  with- 
out claiming  attorney's  fees,  and  they  were 
allowed  to  ue  extent  of  principal  and  interest, 
attorney's  fees  cannot  subsequently  be  recover- 
ed.— Ncase  v.  James  (Tex.  Civ.  App.)  87. 
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S  6.     Bales  and  eonreyaneea  nnder  order 
of  oonrt. 

A  widow  held  entitled  to  her  $1,0(X)  home- 
stead, though  all  the  land  of  the  intestate  has 
been  sold  to  pay  debts. — Shea  v.  Shea's  Adm'r 
(Ky.)  7. 

Heirs  seeking  to  require  a  master  commis- 
sioner to  account  for  the  proceeds  of  land  of 
the  estate  sold  by  him  by  order  of  the  court 
cannot  complain  that  the  widow  has  not  been 
paid  her  share  in  full. — Harman  v.  Avritt  (Ky.) 
751. 

A  settlement  had  between  a  master  commis- 
sioner, who  had  sold  lands  of  an  estate,  and 
the  heirs,  at  which  they  were  represented  by 
their  attorneys,  should  not  be  disturbed  11 
years  thereafter.^ — Harman  v.  Avritt  (Ky.)  751. 

Where,  in  proceedings  to  sell  the  land  of  a 
decedent  and  settle  his  estate,  it  is  adjudged 
that  his  widow  is  entitled  to  a  certain  frac- 
tional part  of  the  "amount"  of  the  sale,  she  is 
entitled  to  such  fraction  of  the  gross  amount, 
and  not  merely  of  the  net  proceeds.— Harman 
T.  Avritt  (Ky.)  751. 

Administrator's  sale  hM  erroneously  confirm- 
ed, a  guardian  ad  litem  having  been  appointed 
for  an  infant  defendant,  though  no  affidavit 
was  filed,  as  required  by  Civ.  Code  Prac.  { 
38.— CaUett  v.  Catlett's  Adm'r  (Ky.)  781. 

{  6.     Actions. 

Costs  only  to  date  of  payment  field  allowable 
in  foreclosure  against  administrator. — Hall  v. 
Metcalfe  (Ky.)  18. 

Fees  to  attorneys  of  mortgagee  and  admin- 
istrator held  improperly  allowed  in  foreclosure 
of  decedent's  realty.— Hall  v.  Metcalfe  (Ky.)  18. 

A  petition  in  an  action  by  an  administrator 
to  recover  personalty  from  the  heirs,  which  does 
not  describe  it,  is  fatally  defective. — Union 
Trust  Oo.  V.  Soderer  (Mo.  Sup.)  499. 

Evidence  in  a  suit  by  a  decedent's  daughter 
against  his  estate  for  services  examined,  and 
held  to  warrant  a  finding  that  the  services  were 
rendered  under  a  promise  to  pay. — Shannon  v. 
Carter  (Mo.  App.)  495. 

An  instruction,  in  a  suit  by  a  decedent's 
daughter  against  his  estate  for  services,  as  to 
the  presumption  that  the  services  were  grat- 
uitous, held  not  to  conflict  with  another  in- 
struction on  the  same  subject — Shannon  t. 
Carter  (Mo.  App.)  495. 

In  trespass  to  try  title,  allegations  that  plain- 
tiffs were  executors  of  a  will,  and  that  they 
were  lawfully  seised  and  possessed  of  the  lands, 
held  to  assert  their  right  to  recover  in  their  in- 
dividual capacity. — Eiayden  v.  Kirby  (Tex.  Civ. 
App.)  198. 

I  7.     AcconntinK  and  aettlement. 

Where  a  special  allowance  is  made  to  executors 
by  the  Court  of  Appeals,  the  compensation  can- 
not be  properly  apportioned,  but  the  cause  will 
be  remanded  for  pleadings  and  proof  on  that 
subject— Glover  v.  Check  (Ky.)  302. 

{  8.     Foreign  and  anolllary  administra- 
tion. 

The  probate  court  held  to  be  without  Juris- 
diction to  consider  the  question  of  the  general 
solvency  of  a  nonresident  deceased,  and  to  or- 
der the  ancillary  administrator  to  pay  over  as- 
sets to  the  principal  administrator,  so  that  all 
creditors  shall  receive  an  equal  per  cent — Lewis 
T.  Rutherford  (Ark.)  373. 

EXEMPTIONS. 

See  "Homestead." 

{    1.    Nature  and  extent. 

Vendor  taking  purchase-money  notes,  ^ving 
him  right  to  take  possession  of  property  in  de- 
fault of  payment,  held  not  to  have  waived  right 
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to  sell  ou  execution,  ander  Rey.  St.  1899,  I 
3170,  and  section  3413  held  therefore  inap- 
plicable.—De  Loach  Mill  Mfg.  CSo.  t.  Latham 
(Mo.  App.)  1080. 

EXPERT  TESTIMONY. 

In  ciyll  actions,  see  "Evidence,"  §  9. 
In  criminal  prosecutions,  see  "Criminal  Lew,"  { 
IS. 


EX  POST  FACTO  LAWS. 

■strictions,  see 

FACTORS. 


Constitutional   restrictions,  see   "Constitutional 
Law,"  {  3. 


See  "Brokers." 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

i    1.     CItU  UablUtr. 

Where  three  justices  of  the  peace,  beinf  a 
minority  of  the  fiscal  court,  attempted  to  en- 
force the  attendance  of  another  justice  by  issu- 
ing a  warrant  for  his  arrest,  they  acted  with- 
out jurisdiction,  and  were  liable  for  damages. 
—Stephens  v.  Wilson  (Ky.)  336. 

In  an  action  against  a  railway  company,  a 
complaint  held  not  to  state  a  cause  of  action 
for  false  imprisonment — Dierig  T.  South  Got- 
ington  &  O.  St.  Ry.  Co.  (Ky.)  355. 

In  an  action  against  a  railway  company, 
complaint  Md  not  to  state  a  cause  of  action 
for  false  arrest  and  imprisonment.- Dierig  t. 
South  Covington  ft  C.  St.  Ry.  Co.  (Ky.)  355. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

In  action  on  note,  see  "Bills  and  Notes,"  i  2. 
Of  attorney,  see  "Attorney  and  Client,"  {  3. 
Of  consuls,  see  "Ambassadors  and  Consuls." 

FEE  SIMPLE. 

Creation  by  will,  see  "Wills."  i  4. 

FELLOW  SERVANTS, 

See  "Master  and  Servant,"  |  7. 

FILING. 

Assignment,  see  "Assignments,"  |  1. 
Chattel  mortgOKe,  see  "Chfittel  Mortgages,"  {  2. 
Pleading,  see  "Pleading,"  §  4. 
Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''^!  10. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  21. 

FINES. 

For  nonpayment  of  loans  to  building  and  loan 
association,  see  "Building  and  Loan  Araocia- 
tions." 

FIRES. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," §  11. 


FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURL 

Of  Uen,  see  "Mechanics'  Liens,"  |  1;     "RaH- 

roads,"  $  6. 
Of   mortgage,   see   "Chattel   Mortgages."    i  3; 

"Mortgages,"  U  4,  6;    "Railroads,"  {  9. 

FOREIGN  ADMINISTRATION. 

See  "£ixecutors  and  Administrators,"  {  & 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  6. 

FOREIGN  JUDGMENTS. 

See  "Judgment."  8  13. 

FORFEITURES. 

For  Tiolation  of  gaming  laws,  see  "Oaming." 

t  2. 
Of  homestead,  see  "Homestead,"  i  4. 
Of  insurance,  see  "Insurance,"  H  6,  20. 
Of  recognizance  on  appeal,  see  "Bail."  S  1. 
Of  right  of  way,  see  ''Railroads,"  |  3. 

FORGERY. 

Indictment  for  forgery  held  insufficient,  for 
lack  of  adequate  innuendo  averments. — Head  v. 
State  (Tex.  Cr.  A.pp.)  394. 

An  indictment  (or  forging  a  bank  dieck  Md 
not  objectionable  on  the  ground  that  it  purport- 
ed to  be  drawn  against  any  First  National 
Bank  and  not  on  the  First  National  Bank  of 
the  city  where  drawn.— Albert  v.  State  (Tex. 
Cr.  App.)  846. 

The  failure  to  instruct  on  the  necessity  of 
intent  to  defraud  in  one  part  of  a  charge  on 
forgery  held  not  error,  in  view  of  its  inclnsion 
in  other  parts  of  the  charge.— Plemons  v.  State 
(Tex.  Cr.  App.)  854. 

An  instrument  purporting  to  be  an  order  for 
money  held  to  be  the  subject  of  forgery. — 
Plemons  ▼.  State  (Tex.  Cr.  App.)  854. 

The  fact  that  prosecutor  was  owing  defend- 
ant money  when  he  signed  prosecutor's  name 
to  a  purported  order  on  a  third  party  held  to 
be  no  defense  to  a  prosecution  for  forgery. — 
Plemons  v.  State  (Tex.  Cr.  App.)  864. 

Indictment  for  forgery  Md  not  to  require 
innuendo  averments.— Gray  v.  State  (Tex.  Cr. 

App.)  858. 

Evidence  in  a  prosecution  for  forgery  held  t> 
sufficiently  establish  the  corpus  delicti  without 
the  aid  of  defendant's  confession. — Gray  v. 
State  (Tex.  Cr.  App.)  858. 

FORMER  ADJUDICATION. 

See  "Judgment,"  St  9.  10. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  |  4. 

FORMS  OF  ACTION. 

See    "Ejectment";    "Replevin";    "Trespass"  5 
1;   "Trover  and  Conversion." 

FRAUD. 

See  "Fraudulent  Conveyances." 
Effect  on  limitation,  see  "Limitation  of  Actions." 
i2. 
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Ground  for  vacation  of  judgment,  see  "Jndg- 

ment,"  §  5. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  1 8. 

In  particular  classes  of  conveyances,  contracts, 

or  transactUms. 
See  "Insurance,"  ii  5,  19. 
Procuring  contract  of  sale  of  realty,  see  "Ven- 
dor'and  Purchaser,"  §  1. 
Procuring  making  of  will,  see  "Wills,"  {  3. 

i    1,    Deoeptloa  oonatitiitlnc  fraud,  and 
UablUty  tberef or. 

In  an  action  for  deceit,  evidence  held  Insnffl- 
oieot  to  require  the  submission  of  the  case  to 
the  jury.— Perkins'  Adm'i  v.  Embry  (Ky.)  788. 

S  2.     Aotloiis. 

In  nn  action  for  deceit  in  the  sale  of  stock, 
the  rejection  of  evidence  relating  to  a  different 
proposition  than  that  accepted  held  harmless. 
—Perkins'  Adm'x  v.  Embry  (Ky.)  788. 

In  an  action  for  deceit  in  the  exchange  of 
land  for  corporate  stock,  evidence  that  land- 
owner sent  witness  to  the  defendant  to  ask  him 
to  buy  the  land  was  admissible.— Perkins'  Adm'x 
▼.  Embry  (Ky.)  788. 

A  vendee,  relying  on  the  vendor's  fraudulent 
representations  as  to  some  specific  fact,  may, 
on  the  discovery  of  the  fraud,  stand  by  the  pur- 
chase and  sue  for  the  fraud. — Leicher  v.  Keeney 
(Mo.  App.)  145. 

Petition  held  to  state  a  cause  of  action  for 
fraudulent  representations. — ^licicher  v.  Keeney 
(Mo.  App.)  145. 

FRAUDS,  STATUTE  OF. 

I    1.    Agreementa    not    to    be    performed 
irithln  one  year. 

A  contract  to  furnish  help  for  the  care  of  a 
child  htld  not  within  the  statute  of  frauds. — 
Wynn  v.  FollowiU  (Mo.  App.)  140. 

An  administrator's  contract  to  pay  his  sure- 
ty on  a  new  bond  one-half  of  his  commissions 
held  not  within  the  statute  of  frauds,  as  not 
performable  within  a  year. — May  v.  Moore  (Mo. 
App.)  476. 

S   2<    Beal  property   and  eatatea  amd  In- 
terests tberels. 

Owners  of  adjoining  lands,  the  boundaries 
between  which  are  indefinite  or  unascertained, 
may,  by  parol,  establish  a  division  line.— Sher- 
man v.  King  (Ark.)  571. 

I  3.     Beqnlsltee  and  ■nfflolenoy  of  writ- 
Inc 

A  contract  to  convey  a  third  of  ail  one's 
property  held  to  sufficiently  describe  the  prop- 
erty to  satis^  the  statute  of  frauds.— Moayon 
v.   Moayon  (Ky.)  33. 

Telegrams  and  letters  construed  to  constitute 
a  contrurt  of  sale,  valid  under  the  statute  of 
frauds.— Peycke  v.  Abrens  (Mo.  App.)  lol. 

I  4.    Operation  and  eCeet  of  atatnte. 

Though  one  cannot,  on  account  of  the  stat- 
ute of  frauds,  recover  for  breach  of  a  contract 
of  employment,  he,  having  sold  a  business  for 
less  than  its  value,  may,  on  an  implied  con- 
tract, recover  the  difference  between  the 
amount  paid  and  the  value. — Bethel  v.  A. 
Booth  &  Co.  (Ky.)  803. 

A  plaintiff  in  ejectment  who,  with  his  reply 
that  the  agreement  under  which  defendant 
claimed  possession  was  not  in  writing,  and 
hence  void  within  the  statute  of  frauds,  ten- 
dered a  deed  conveying  the  land  to  defendant, 
waived  his  right  to  rely  on  the  invalidity  of  the 
contract.— Smith  v.  Frankfort  &  C.  Ry.  Co. 
(Ky.)  1088. 

Acts  of  a  purchaser  of  personal  property  in 
reliance  on  performance  by  defendant  held  not 
anch  part  performance  as  would  take  the  con- 


tract out  of  the  statute  of  frauds.— Jones  v.  Na- 
tional Cotton  Oil  Co.  (Tex.  Civ.  App.)  24& 

FRAUDULENT  CONVEYANCES. 

I   1.    Tranaf  era  and  tranaaetiona  inTalld. 

A  conveyance  by  husband  to  his  wife  of 
property  purchased  with  her  money  on  an  agree- 
ment that  it  should  be  conveyed  to  her  held  to 
be  for  a  valuable  consideration,  so  that  it  could 
not  be  sold  on  execution  against  him.— Craig  v. 
Conover  (Ky.)  2. 

Transaction  whereby  a  wife  acquires  lands 
held  not  fraudulent  as  to  creditors  of  husband, 
who  acts  as  her  agent— Bank  of  Tipton  v. 
Adair  (Mo.  Sup.)  510. 

Facts  held  to  establish  that  deeds  from  a  bns- 
band  through  a  third  person  to  his  wife  were 
fraudulent  as  against  creditors. — Balz  v.  Nel- 
son (Mo.  Sup.)  527. 

A  conveyance  of  a  debtor's  homestead,  in 
which  he  only  had  an  equity  of  redemption  of 
the  value  of  $1,200,  held  not  fraudulent  as  to 
creditors ;  such  amount  being  exempt  from 
execution.— Balz  v.  Nelson  (Mo.  Sup.)  527. 

{  2.     Blghta   and   UablUtlea    of    parties 
and  pnrobaaera. 

Where  a  debtor  conveyed  land  to  defraud  his 
.  creditors,  his  devisee  cannot  impeach  such  con- 
veyance   by   proof   of    such    fraud.— Hunter    v. 
Magee  (Tex.  Civ.  App.)  230. 

t   3.    Remedies  of  oreditora  and  pnrobaao 
'    era. 

Under  Ky.  St.  g  1907a,  a  suit  may  be  main- 
tained to  set  aside  a  deed  as  fraudulent,  with- 
out first  recovering  a  personal  judgment  against 
the  grantor.— Smith  v.  Curd  (Ky.)  744. 

In  a  suit  to  set  aside  a  conveyance  to  a  wife 
as  in  fraud  of  her  husband's  creditors,  evidence 
held  insufficient  to  show  that  the  consideration 
was  derived  from  the  wife's  separate  estate. — 
Smith  V.  Curd  (Ky.)  744. 


FREIGHT. 


See  "Carriers,"  8  2. 

GAMING. 

g   1.    Oambling    contraota   and   tranaae- 
tiona. 

A  member  of  a  firm  operating  a  gambling 
house  is  not  a  person  invited  to  enter  such 
place,  within  Ky.  St.  i  1909;  and  hence  the 
creditors  of  such  partner  are  not  entitled  to 
recover  money  lost  there  by  such  partner. — 
Stapp  V.  Mason  (Ky.)  11. 

i  X.    Penalties  and  f orfeitnrea. 

Petition  of  informer  to  recover  treble  the 
amount  lost  in  a  gaming  transaction,  as  au- 
thorized by  Ky.  St.  §§  1956,  lO.'iS,  must  aver 
that  the  transaction  occurred  within  the  state. 
—Jacob  V.  Clark  (Ky.)  1005. 

Money  paid  held  not  to  have  been  paid  for  a 
gaming  consideration  so  as  to  entitle  informer 
to  recover  treble  the  amount  thereof. — Jacob  v. 
Clark   (Ky.)  1095. 

Ky.  St.  8§  1956,  1958,  only  makes  the  winner 
in  a  gaming  transaction  liable  to  the  penalty 
imposed  thereby  when  the  amount  won  has 
been  actually  paid.— Jacob  v.  Clark  (Ky.)  1093. 

Ky.  St.  {8  195G,  1958,  only  apply  when  the 

faming  transaction  occurs  withm  the  state.— 
acob  V.  Clark  (Ky.)  1095. 

Ky.  St.  §8  1956,  1958,  relating  to  gaming 
transactions,  must  be  strictly  construed.— Ja- 
cob V.  Clark  (Ky.)  1095. 

8  3.     Criminal  reaponaibility. 

An  indictment  under  White's  Ann.  Pen.  Code, 
arts.  379,  380,  charging  defendant  with  permit- 
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ting  gambling  In  a  hotel,  heJd  not  defective  for 
faiUng  to  describe  the  room  used  as  a  pablic 
room.— Hodges  v.  State  (Tex.  Cr.  App.)  179. 

An  indictment  under  White's  Ann.  Pen.  Code, 
arts.  379,  380,  diarging  defendant  with  permit- 
ting gambling  in  a  hotel,  held  not  defective  for 
failing  to  allege  that  the  hotel  was  not  a  private 
residence.— Hodges  v.  State  (Tei.  Cr.  App.)  179. 

In  a  prosecution  for  permitting  gambling  in  a 
hotel,  evidence  held  to  support  a  conviction. — 
Hodges  V.  State  (Tex.  Cr.  App.)  179. 

Information  for  card  playing,  under  White's 
Ann.  Pen.  Code,  art.  379,  as  amended,  held  suffi- 
cient, though  not  specifying  place  of  game. — Rus- 
sell V.  State  (Tex.  Cr.  App.)  190. 

An  indictment  for  gaming  held  sufficient,  un- 
der Pen,  Code,  art.  379,  as  amended  by  Acts 
27th  Leg.  p.  20.— Hanlans  v.  State  (Tex.  Cr. 
App.)  191. 

Instruction,  in  prosecution  for  gaming,  as  to 
nature  of  place,  held  properly  refused. — Williams 
V.  State  (Tex.  Cr.  App.)  392. 

A  game  of  craps,  in  which  the  owner  of  the 
table  did  not  bet,  but  tooli  a  commission,  held 
not  a  banlcing  game,  for  the  Iteeping  of  which 
the  owner  of  the  table  was  liable  to  prosecu- 
tion.—Cummings  V.  State  (Tex.  Cr.  App?)  395. 

The  owner  of  a  table  on  which  persons  play 
craps  against  each  other  held  not  guilty  of 
Iceeping  a  banlting  game. — Campbell  v.  State 
(Tex.  Cr.  App.)  396. 

In  a  prosecution  for  gaming,  testimony  of 
state's  witness  held  sufficient  to  support  a  con- 
viction.—Simmons  V.  State  (Tex.  Cr.  App.) 
586. 

Under  Pen.  Code,  art.  380,  an  indictment 
for  gaming  in  a  room  attached  to  a  public  house 
held  insufficient.— Osborn  v.  State  (Tex.  Cr. 
App.)  592. 

An  indictment  charging  a  game  at  a  hotel 
held  sufficient,  under  Pen.  Code,  art.  379,  as 
amended  by  Acts  27th  Leg.  c.  22,  p.  26,  though 
it  did  not  negative  the  fact  that  the  game  was 
in  a  private  residence. — Wilkerson  v.  State 
(Tex.  Cr.  App.)  850. 

GARNISHMENT. 

See  "Attachment";    "Execution." 

{   1.    Persona    and    property    avlijeet   to 
Kamishment. 

Proceeds  of  life  interest  and  remainder  held 
not  subject  to  garnishment. — Bank  of  Odessa 
V.  Barnett  (Mo.  App.)  727. 

{  2.     ProceodlBK*  to  aapport  or  enf  oroe. 

Failure  of  a  garnishee  to  anticipate  that 
plaintiff  would  take  judgment  by  default  at 
the  term  preceding  the  one  at  which  the  stat- 
ute would  permit  him  to  proceed,  and  to  an- 
swer before  such  judgment,  held  not  inexcusa- 
ble neglect- Heath  v.  Jordt  (Tex.  Civ.  App.) 
1022. 

i   3.    QnaaUng,  raoatlng,  dlaaolntlon,  or 
abandonment. 

Under  Bankr.  Act  1898,  §  67c  [U.  S.  Comp. 
St.  1901,  p.  3449],  a  garnishment  held  not  dis- 
solved by  the  mere  filing  of  a  petition  in  bank- 
ruptcy against  defendant. — Sullivan  y.  King 
(Tex.  Civ.  Aop.)  207. 

A  plaintiff  in  garnishment  does  not  waive  such 
proceeding  by  petitioning  in  the  federal  court 
that  defendant  be  declared  a  bankrupt. — Sullivan 
V.  King  (Tec.  Civ.  App.)  207. 

Supplemental  petition  of  petitioner  in  bank- 
ruptcy held  not  to  have  amounted  to  a  waiver  of 
garnishment  proceedings  previously  instituted  by 
him  against  the  alleged  bankrupt. — Sullivan  v. 
King  (Tex.  Civ.  App.)  207. 


GIFTS. 

To  wife,  8e«  "Hnsband  and  Wife,"  I  8. 

GOOD  FAITH. 

Of  party  asking  eqnitable  relief,  see    "Spe<ific 

Performance,'    i  2. 
Of  purchaser,  see  "Vendor  and  Purchaser,"  i  2. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lauds,  see  "Public  Lands." 

GUARANTY. 

See  'Indemnity";   "Principal  and  Surety." 

I    1.    Kevnlaltea  and  ralldity. 

A  waiver  of  notice  of  the  acceptance  of  a 
guaranty  held  valid. — Hughes  v.  Roberts,  John- 
son &  Rand  Shoe  Co.  (Ky.)  799. 

GUARDIAN  AD  LITEM. 

See  "Infants,"  {  1. 

GUARDIAN  AND  WARD. 

{   1.    Appointment,      Qnallfioatioa,      and 
tenure  of  guardian. 

An  order  appointing  a  guardian  under  Ky. 
St.  §  2022,  for  minor  14  years  of  age,  held  to 
be  void.— Garth's  Guardian  v.  Taylor  (Ky.) 
777. 

Under    Rev.    St    art.    2600,    which    requires 

guardian's  bond  "in  amount  equal  to  double 
the  estimated  value  of  the  property,"  the  court 
held  entitled  to  itself  estimate  the  value.— Greer 
V.  Ford  (Tex.  Civ.  App.)  73;  Same  v.  Mor- 
rison, Id. 

A  sale  of  land  made  by  a  guardian  under 
order  of  the  court  held  not  avoidable  on  the 
ground  that  the  oath  described  him  as  "g'lrd- 
ian,"  without  also  reciting  "of  the  person  and 
estate."— Greer  v.  Ford  (Tex.  Civ.  App.)  73: 
Same  v.  Morrison,  Id. 

{  2.    Oastody  and  eare  of  ward's  person 
and  estate. 

Facts  held  not  to  authorize  recovery  against 
infants  on  a  note  given  by  their  mother  as  their 
guardian  in  settiement  of  a  merchant's  account 
with  her  individually,  payments  on  which,  in  ex- 
cess for  the  articles  bought  for  them,  had  been 
made  with  their  money. — Moore  v.  Metx  (Ky.( 
294. 

{  3.    Sales  and  oomToyanoes  under  order 
of  eonrt. 

An  order  confirming  a  guardian's  sale  hefd' 
irregular,  and  not  void. — Greer  v.  Ford   (Tex. 
Civ.  App.)  73;   Same  v.  Morrison,  Id. 

Order  for  guardian's  sale  held  irregular,  and 
not  void.— Greer  v.  Ford  (Tex.  Civ.  App.)  73: 
Same  t.  Morrison,  Id. 

HABEAS  CORPUS. 

I  1.     Jurisdiction,   proceedings,   amd  t^- 
lief. 

Where  one  has  beeu  found  guilty  of  a  con- 
t«mpt  of  court  and  applies  to  the  supreme 
court  for  habeas  corpus,  if  there  is  testimony 
in  the  record  tending  to  show  that  the  court 
had  jurisdiction,  and  the  court  decides  that  it 
did  bare,  its  action  cannot  be  reviewed. — £i 
parte  Stone  (Tex.  C3r.  App.)  1000. 
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HANDWRITING. 

Comparison,  see  "Bvidence,"  i  9. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Error,"  §  22. 
Jn  criminal  prosecutions,  see  "Oiminal  Law," 
8  32;    "Homicide,"  %  14. 

HEARING. 

On  appeal  or  •writ  of  error,  see  "Appeal  and 
Error,"  §  15. 

HEARSAY  EVIDENCE. 

In  Civil  actions,  see  "Evidence,"  i  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  10. 

HEIRS. 

See  "Descent  and  Distributioa." 

HIGHWAYS. 

See   "Bridges";     "Municipal    Corporations,"   18 

9,  10. 
Accidents  at  railroad  crossings,  see  "Railroads," 

8  e. 

RUrbta  of  railroads  to  use,  see  "Railroads,"  8 

8    I.    Eatabllshment,  alteration,  and  dls- 
comtlanaiioe. 

Acts  1897,  p.  87,  providing  a  road  system  for 
certain  specified  counties,  is  constitutional, 
though  the  notice  of  intention  to  apply  there- 
for was  not  given.— Watkins  v.  Hopkins  Coun- 
ty (Tei.  Civ.  App.)  872. 

HOMESTEAD. 

Conveyance  of,  in  fraud  of  creditors,  see 
"Fraudulent  Conveyances,"  8  1. 

Impairment  of  vested  right  to  alienate  home- 
stead, see  "Constitutional  Law,"  i  2. 

Rights  of  widow  to  homestead  in  surplus  pro- 
ceeds of  administrator's  sale,  see  "Executors 
and  Administrators,"  8  5. 

f   1.    Nature,  acquisition,  and  extent. 

A  person  Bupportmg  his  widowed  mother  and 
single  sister,  and  living  with  them  on  a  farm, 
is  entitled  to  the  statutory  homestead  rights.— 
Baldwin  v.  Thomas  (Ark.)  63. 

Under  Ky.  St  88  1702,  1708,  2127,  2128, 
married  woman  held  entitled  to  homestead  ex- 
emption.— Herring  v.  Johuston  (Ky.)  703. 

It  is  not  necessary  that  a  debtor  should  hold 
an  assignable  interest  in  land  to  claim  an  ex- 
emption thereof  as  his  homestead.— Birdwell 
V.  Burleson  (Tex.  Civ.  App.)  446. 

Defendant's  possession  of  land  awarded  to 
-one  of  his  minor  children  by  a  partition  decree 
held  to  exempt  that  part  of  the  tract  inherited 
by  him  through  the  death  of  one  child  as  his 
homestead.— Birdwell  v.  Burleson  (Tex.  Civ. 
App.)   446. 

Three  parcels  of  land  constituting  one  tract 
of  less  than  2(X)  acres,  on  which  a  debtor  mov- 
ed, intending  to  make  the  same  his  homestead, 
held  not  subject  to  execution.  —  Schneider  T. 
Dorsey  (Tex.  Civ.  App.)  1029. 

8   2.     Transfer  or  Inonmbranoe. 

Sand.  &  H.  Dig.  8  3713,  invalidating  convey- 
ances of  a  homestead  unless  the  wife  joined 
therein,  held  to  apply  to  deeds  ns  well  as  spe- 
cific liens.— Park  t.  Park  (Ark.)  993. 

Deed  of  a  homestead  executed  by  a  married 
man,  in  which  the  wife  did  not  join,  held  void, 


under  Sand.  &  H.  Dig.  8  3713.— Park  t.  Park 
(Ark.)  993. 

A  husband  alone  cannot  contract  with  a  rail- 
way company,  empowering  it  to  use  water 
from  a  spring  located  on  his  homestead  and  to 
enter  on  the  homestead  to  erect  nece.ssary  pump- 
ing works.— Houston  &  T.  O.  Ky.  Co.  v.  Cluck 
(Tex.  Civ.  App.)  83. 

8   8.    BlKltta  of  nurvivijxg  hnaband,  wife, 
onildren,  or  heirs. 

Under  Rev.  St.  1899,  §  3620,  the  right  of  in- 
fant heirs  to  the  occupation  of  a  homestead 
held  not  defeated  by  the  alienation  by  the 
widow  of  her  quarantine,  dow^er,  and  Home- 
stead rights.— Phillips  T.  Presson  (Mo.  Sup.) 
501. 

8  4.    Abandonment,    waiver,    or    forfei- 
ture. 

A  debtor,  by  mortgaging  his  homestead,  is 
not  precluded  from  claiming  it  as  exempt  as 
against  a  judgment  at  law  on  the  debt.— Bald- 
win V.  Thomas  (Ark.)  53. 

A  person,  having  once  acquired  a  homestead 
right,  is  not  deprived  of  It  by  the  loss  of  his 
family.— Baldwin  v.  Thomas  (Ark.)  53. 

A  temporary  removal  from  a  country  home- 
stead to  the  city  to  furnish  children  with  edu- 
cational advantaf^pfl  is  uot  an  abandonment  of 
the  homestead. — Herring  v.  Johuston  (Ky.) 
793. 

A  father's  act  in  leaving  bis  homestead  and 
removing  to  a  village  to  educate  his  children 
held  not  abandonment. — Birdwell  v.  Burleson 
(Tex.  Civ.  App.)  446. 

The  owner  of  a  business  homestead,  by  con- 
veying to  another,  abandons  his  homestead 
exemption.— R.  E.  Bell  Hardware  Co.  ▼.  Bid- 
die  (Tex.  Civ.  App.)  613. 

HOMICIDE. 

8   !•    Mnrder. 

Evidence  in  a  prosecution  for  homicide  held 
to  justify  a  conviction  of  murder  in  the  sec- 
ond degree.— State  v.  John  (Mo.  Sup.)  525. 

Accused,  Intentionally  killing  innocent  person 
when  in  a  rage  against  another,  held  guilty  of 
murder  in  second  degree. — White  t.  State  (Tex. 
Cr.  App.)  173. 

8  S.    ManalauKbter. 

Instruction  in  prosecution  for  homicide,  on  re- 
duction of  crime  to  manslaughter,  held  proper. — 
White  V.  State  (Tex.  Cr.  App.)  173. 

8  3.    Aaaanlt  witb  intent  to  kiU. 

Under  what  circumstances  a  jury  in  a  prose- 
cution for  an  assault  with  intent  to  kill  are 
authorized  to  find  that  the  instrument  used  was 
a  deadly  w^pon  determined. — Cosby  t.  Com- 
monwealth (Ky.)  1089. 

8   4.    Indictment  and  information. 

An  information  charging  murder  in  the  first 
degree  examined,  and  held  to  be  in  approved 
form  and  sufflcient. — State  t.  Reynolds  (Mo. 
Sup.)  39. 

An  indictment  tor  mnrder  is  not  fatally  de- 
fective because  alleging  that  the  grand  jurors 
say  that  defendant  killed  deceased  "by  the 
means  aforesaid,"  instead  of  "in  the  manner 
and  form  aforesaid."— State  T.  Gleason  (Mo. 
Sup.)  676. 

The  omission  of  the  word  "with"  before  an 
allegation  "a  certain  pistol  then  and  there 
charged,"  etc.,  held  not  to  render  an  indictment 
for  murder  defective.— State  v.  Gleason  (Mo. 
Sup.)  676. 

Indictment  for  murder  held  sufficient.— State 
V.  Wilson  (Mo.  Sup.)  696. 

An  indictment  for  murder  held  not  defective, 
because  not  alleging  the  weapon  a  deadly  one, 
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or  that  death  was  calculated  to  result  from  its 
use.— Lee  v.  State  (Tex.  Cr.  App.)  195. 

An  indictment  for  mnrder  held  not  defective, 
because  it  did  not  allege  the  Rtriking  which 
caused  the  death  to  hare  been  done  in  a  cruel, 
brutal,  or  inhuman  manner.— Lee  v.  State  (Tex. 
Cr.  App.)  105. 

There  is  no  variance  between  an  indictment 
charging  the  killing  with  a  gun,  and  evidence 
that  it  was  with  a  pistol. — Taylor  v.  State 
(Tex.  Cr.  App.)  300. 

S   5.    Evldemoe  —  AdmitsslliUlty    la    sea« 
eral. 

In  a  prosecution  for  murder,  an  interrogatory 
propounded  by  the  state's  attorney  as  to  the 
reason  why  witness  was  afraid  of  defendant 
held  error.— Black  v.  Commonwealth  (Ky.)  772. 

Evidence  that  at  the  time  witness  heard  de- 
ceased make  a  threat  against  defendant  de- 
cedent had  a  knife  in  his  hands  hfld  immate- 
rial.—State  V.  Parker  (Mo.  Sup.)  630. 

In  a  prosecution  for  murder,  where  defendant 
claimed  that  deceased  had  insulted  his  daughter, 
evidence  of  slanderous  remarks  made  by.  deceased 
concerning  various  other  young  ladies  was  not 
admissible.— McComas  v.  State  (Tex.  Cr.  App.) 
189. 

In  a  prosecution  for  murder,  where  defendant 
claimed  that  deceased  made  indecent  proposals 
to  defendant's  daughter,  evidence  of  the  general 
reputation  of  deceased  for  lewdness  was  ad- 
missible.—McComas  V.  State  (Tex.  Cr.  App.) 
189. 

Where  it  was  shown  that  the  person  who 
committed  the  homicide  ran  past  a  certain  street 
corner  immediately  thereafter,  evidence  that 
such  person  was  not  the  person  whom  defendant 
claimed  did  the  killing  was  admissible.— Cecil  v. 
State  (Tex.  Cr.  App.)  197. 

Where  it  was  claimed  that  the  killing  was 
done  by  another  than  defendant,  a  motion  to 
dismiss  a  prosecution  against  such  other  person 
was  not  admissible  to  show  insulSciency  of  evi- 
dence against  him.— Cecil  v.  State  (Tex.  Cr. 
App.)  197. 

Where  defendant  claimed  that  the  killing  was 
done  by  another  party,  it  was  not  competent  to 
show  by  an  officer  that  he  did  not  arrest  such 
other  party  for  the  offense  a  day  or  two  follow- 
ing the  homicide.— Cecil  v.  State  (Tex.  Cr.  App.) 
197. 

Where  defendant  claimed  that  a  certain  other 
person  did  the  killing,  it  was  not  competent  for 
the  state  to  show  the  movements  of  such  other 
person  during  the  night  of  the  homicide,  the 
next  day,  and  subsequent  thereto. — Cecil  v. 
State  (Tex.  Cr.  App.)  197. 

Evidence  that  defendant,  in  a  murder  case, 
four  days  before  the  killing,  said,  "I  am  going 
to  do  some  devilment,  and  get  my  name  in  the 
paper,"  held  admissible.— Taylor  v.  State  (Tex. 
Cr.  App.)  396. 

In  a  prosecution  for  mnrder,  testimony  of  a 
conversation  held  admissible,  as  showing  ani- 
mus of  defendant.— Moore  v.  State  CTex.  Cr. 
App.)  695. 

Testimony  showing  the  clandestine  manner  in 
which  the  pistol  was  procured  for  defendant  by 
third  person  held  inadmissible,  unless  a  con- 
spiracy between  defendant  and  such  person  was 
shown.— Moore  v.  State  (Tex.  Cr.  App.)  595. 

In  a  prosecution  for  homicide,  evidence  that 
defendant  had  illegally  sold  liquor  to  the  de- 
ceased held  inadmissible  to  show  a  motive  for 
the   crime.— Walker   v.   State   (Tex.   Cr.   App.) 

097. 

In  a  prosecution  for  homicide,  a  statement 
by  defendant  prior  thereto,  that  he  would 
rather  have  a  murder  case  against  him  that  a 
prosecution  for  illegally  selling  liquors,  held  in- 


admissible.—Walker  T.  State  (Tex.  Cr.    App.) 
997. 

i  6.    ^—  Dylmg;  deelaratioiu. 

Dying  declaration  held  not  inadmisnble  a» 
mere  expression  of  opinion. — Henderson  ▼.  Coa»- 
monwealth  (Ky.)  781. 

In  a  prosecution  for  homicide,  as  inBtmction 
as  to  the  weight  of  decedent's  dying  dccliu-a- 
tion  htld  proper. — State  t.  Parker  (Ho.  Sop.) 
650. 

Statements  in  decedent's  dyiuj;  declaration,  of 
facts  which  deceased  observed  just  prior  to  the 
killing,  and  the  colloquy  between  decedmt  and 
defendant,  held  admissible  as  res  gestse.— State 
V.  Parker  (Mo.  Sup.)  650. 

Statements  in  a  dying  declaration  held  inad- 
missible, as  referring  to  matters  anterior  to  tbe 
killing  not  a  part  of  the  res  gestae.^^tate  t. 
Parker  (Mo.  Sup.)  650. 

Deceased's  knowledge  of  impending  dissolu- 
tion held  sufficiently  shown  to  justify  the  ad- 
mission of  his  dying  declaration. — State  t.  Par- 
ker (Mo.  Sup.)  650. 

{  7.     ^^  WelKht  and  ■nffleleaey. 

lu  a  prosecution  for  murder,  evidence  held  to 
justify  a  conviction.— Reynolds  T.  Common- 
wealth (Ky.)  277. 

Evidence  examined,  and  held  to  sustain  de- 
fendant's conviction  of  manslaughter. — Bohan- 
nan  v.  Commonwealth  (Ky.)  322. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree.— ^tate  v. 
Wilson  (Mo.  Sup.)  696. 

In  a  prosecution  for  homicide,  evidence  held 
to  justify  a  conviction  of  murder  in  the  first 
degree.— State  v.  May  (Mo.  Sup.)  918. 

Evidence  in  prosecution  for  homicide  consider- 
ed, and  held  to  support  a  verdict  of  murder  in 
second  degree.— White  v.  State  ("Tex.  Cr.  App.) 
173. 

Evidence  held  to  warrant  charge  on  assault 
with  intent  to  murder. — 'Thomas  v.  State  (Tex. 
Cr.  App.)  178. 

In  a  prosecution  for  murder,  circnmstantial 
evidence  held  insufficient  to  support  a  convic- 
tion.—Hernandez  v.  State  (Tex.  Cr.  App.)  S40. 

Evidence  in  prosecution  for  homicide  held  to 
sustain  a  verdict  of  murder  in  the  second  de- 
gree.—Burrows  V.  State  (Tex.  Cr.  App.)  848. 

S   8.    Trial— Imstrvctloas  la  geaeral. 

An  instruction  that  if  the  jury  found  de- 
fendant guilty  of  murder  in  the  first  degrve 
they  would  simply  so  state,  as  they  had  no  r«> 
sponsibility  with  respect  to  the  punishment 
therefor,  held  proper.— State  v.  May  (Mo.  Sun.t 
918. 

Under  Pen.  Code,  arts.  653,  717,  720.  held  er- 
ror not  to  have  given  an  instruction  on  man- 
slaughter.—Lee  V.  State  (Tex.  Cr.  App.)  195. 

t  0.  — ^  lastmetloBS  as  to  nature   and 
olronmstanoes  of  aot. 

Instruction  requiring  acquittal  if  the  killing 
was  done  by  another  than  defendant,  while  de- 
fendant was  making  an  assault  on  deceased 
without  intent  to  kill,  held  erroneously  refused. 
—Cecil  V.  State  (Tex.  Cr.  App.)  197. 

In  a  prosecution  for  homicide,  in  which  it  was 
claimed  that  deceased  was  killed  by  another 
than  defendant,  the  jury  should  have  been  in- 
structed that  if  such  were  the  case,  and  no  as- 
sault was  made  by  defendant,  and  no  aid  or  as- 
sistance rendered  bv  him  at  the  time,  they 
should  acquit— Cecil  v.  State  (Tex.  Cr.  App.i 

In  a  prosecution  for  murder  held  error  not 
to  charge  on  the  issue  of  conspiracy  if  any  such 
issue  was  raised  by  the  evidence. — Moore  v. 
State  (Tex.  Cr.  App.)  685. 
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I  10<  —  lastmotloxui  a*  to  paaaioB  and 
proTooatloB. 

In  a  murder  trial,  an  iostmction  held  to  suffl- 
ciently  define  a  standard  for  the  measorement 
of  the  question  of  provocation  necessary  to  re- 
duce the  crime  to  manslanghter. — Coolc  v.  Com- 
monwealth (Ky.)  283. 

lu  a  murder  trial,  the  failure  to  use  the  word 
"feloniously"  in  the  instruction  on  manslaughter 
held  not  error.— Cook  t.  Commonwealth  (Ky.) 
283. 

I  11.  —  ImstmetloBS  a*  to  ■•tf-defense. 

In  a  prosecution  for  murder,  an  instruction  on 
self-defense  held  not  objectionable  as  requiring 
that  defendant  should  have  been  in  imminent 
danger. — Reynolds  v.  Commonwealth  (Ky.)  277. 

Instruction  on  the  subject  of  self-defense  held 
erroneous  as  giving  undue  prominence  to  partic- 
ular evidence.— Reynolds  v.  Commonwealth  (Ky.) 
277. 

In  a  murder  trial,  use  of  the  word  "avoiding" 
in  the  self-defense  instruction  held  not  error. — 
Cook  v.  Commonwealth  (Ky.)  283. 

An  instruction  as  to  self-defense  held  not  er- 
roneous.—Freeman  V.  State  (Xex.  Or.  App.)  185. 

A  chargo  on  accidental  shooting  held  not  mis- 
leading.—Lankster  V.  State  (Tex.  Cr.  App.) 
888. 

The  concluding  clause  of  a  charge  on  self- 
defense,  based  on  threats,  held  not  misleading. 
— Aldredge  v.  State  (Tex.  Cr.  App.)  843. 

i  IS.  ^—  Instmotloiis  ••  to  grado  or  de- 
gree of  oifemee. 

Under  Cr.  Code,  t  239,  providing  that  if 
there  be  a  reasonable  doubt  of  the  degree  of 
defendant's  offense  he  shall  only  be  convicted 
of  the  lower  degree,  it  is  error,  in  a  prosecution 
for  homicide,  to  omit  to  so  instruct. — Arnold 
T.  Commonwealth  (Ky.)  763. 

Evidence  of  defendant's  intoxication  and  want 
of  motive  held  to  justify  charge  as  to  man- 
slaughter.— ^Henderson  t.  Commonwealth  (Ky.) 
781. 

An  instruction,  in  a  prosecution  for  murder 
in  the  first  degree,  that  jury  could  convict  of 
murder  in  the  second  degree,  held  not  error.— 
State  y.  SchaeSer  (Mo.  Sup.)  S18. 

The  fact  that  an  instruction  defining  murder 
in  the  second  degree  omitted  the  word  "felo- 
niously" held  not  .error. — State  v.  Parker  (Mo. 
Sup.)  650. 

An  instruction  on  mnrder  in  the  second  de- 
gree held  justiOed  by  the  evidence.- State  t. 
Uleason  (Mo.  l^np.)  676. 

In  a  proseoHtiou  for  homicide,  refusal  of  the 
court  to  instruct  on  manslaughter  held  not  er- 
ror.—State  V.  May  (Mo.  Sup.)  918. 

In  a  prosecution  for  murder  in  the  second 
degree,  held  not  error  to  diarge  on  murder  in  the 
first  degree.— White  t.  State  (Tex.  Cr.  App.) 
173. 

In  a  prosectition  for  murder,  a  charge  on  man- 
slanghter held  not  erroneous,  because  exchi.lin.7 
from  consideration  slanderous  remarks  alK'Bi'd 
to  have  been  made  by  deceased  concerning  de- 
fendant's wife.— McComas  v.  State  (Tex.  Cr. 
App.)  189. 

On  a  prosecution  for  mnrder,  held  error  not  to 
have  given  an  instruction  on  aggravated  as- 
sault—Lee v.  State  (Tex.  Cr.  App.)  195. 

Evidence  held  snfflcient  to  suggest  the  Issue 
of  manslaughter,  so  as  to  justify  its  submission 
to  the  jury.— Aldredge  v.  State  (Tex.  Cr.  App.) 

Instruction  submitting  question  of  mnrder  In 
firrt  degree  by  either  of  two  methods  charged 
and  proven  held  not  prejudicial  error. — Bur- 
rows v.  State  (Tex.  Cr.  App.)  84a 


Evidence  in  prosecution  for  assault  with  in- 
tent to  mnrder  held  to  require  submission  of 
question  of  simple  assault  to  jury. — Catling  v. 
State  (Tex.  Cr.  App.)  853. 

1 13.  Mow  txiaL 

Evidence  offered  on  a  motion  for  new  trial 
of  a  murder  case  on  the  ground  of  newly  dis- 
covered evidence  examined,  and  held,  that  the 
denial  of  the  motion  was  not  error. — State  v. 
Reynolds  (Mo.  Sup.)  39. 

(14.    Appeal  and  error. 

Verdict  of  mauslanghter  against  a  defendant 
on  trial  for  murder  AeM  to  preclude  objections 
by  him  to  the  iusti'uction  in  regard  to  the 
provocation  necessary  to  reduce  the  crime  to 
manslaughter.— Cook  v.  Commonwealth  (Ky.) 
283. 

In  a  prosecution  for  homicide,  evidence  on 
the  part  of  the  state  which  tended  to  aid  de- 
fendant's defense  held  not  prejudicial. — ^Black 
V.  Commonwealth  (Ky.)  772. 

Charging  as  to  involuntary  manslaughter  held 
not  prejudicial;  defendant  having  been  con- 
victed of  manslaughter. — Henderson  v.  Com- 
monwealth (Ky.)  781. 

Error  in  not  defining  "violent  passion,"  as 
used  in  an  instruction  on  manslaughter  in  the 
fourth  degree,  is  not  ground  for  reversal  of  a 
conviction  of  murder  in  the  second  degree. — 
State  V.  Schaeffer  (Mo.  Sup.)  518. 

Under  Code  Or.  Proc.  art  723,  objection,  in 
prosecution  for  homicide,  to  sufficiency  of  evi- 
dence, held  too  late  when  taken  for  first  time  on 
motion  for  rehearing  of  appeal. — White  v.  State 
(Tex.  Cr.  App.)  llS. 

In  prosecution  for  murder  in  second  degree,  in- 
struction on  murder  in  first  degree  Md  not  re- 
versible error  in  view  of  verdict. — White  v.  State 
(Tex.  Cr.  App.)  173. 

In  a  prosecution  for  homicide,  evidence  that 
witness  knew  a  man  who  was  with  deceased  at 
the  time  of  the  difficulty  resulting  in  the  homi- 
cide was  nouprejudicial  to  defendant. — Cecil  v. 
State  (Tex.  Cr.  App.)  197. 

In  a  prosecution  for  homicide,  any  error  in 
submitting  the  question  of  murder  in  the  first 
degree  is  rendered  harmless  by  a  verdict  of 
murder  in  the  second  degree. — Burrows  v.  State 
(Tex.  Cr.  App.)  848. 

HUSBAND  AND  WIFL 

See  "Divorce";   "Dower";    "Marriage." 
Competency  as  witnesses,  see  "Witnesses,"  S  1 
Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," I  1;   "Executors  and  Administrators," 
§  3. 
Transactions  between,  in  fraud  of  ciMitors,  see 
"Fraudulent   Conveyances,"   8  1. 

I  1.  Matnal  rigltta.  dntlee,  and  UablU- 
ties. 

A  husband  is  not  required  to  reduce  his  wife's 
choses  in  action  to  possession.^.  E.  Hayner 
&  Co.  V.  McKee  (Ky.)  347. 

Husband  could  not  establish  a  lien  on  land 
conveyed  to  bis  wife  to  the  extent  of  purchase 
money  paid  by  him,  when  it  appeared  that  he 
has  already  been  reimbursed  by  rents  from  the 
land,  and  moneys  belonging  to  his  wife,  and 
he  could  not  offset  against  such  receipts  money 
e\peiid<>d  for  her  in  medical  bills,  etc. — Clay 
v.  Chiy's  Guardian  (Ky.)  810. 

{  S.  ConTeyanoes,  oomtraets,  and  other 
transaotlana  betireeB  hnsband 
and  wife. 

A  contract  between  husband  and  wife,  being 
just  and  reasonable,  will  be  enforced  in  equity. 
— Mooyon  v.  Moayon  (Ky.)  33. 

The  forgiving  of  the  hnsband  by  the  wife 
having  a  ground  for  divorce  held  sufficient  con- 
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sidcration  for  his  contract  to  convey.— Moayon 
T.  Moayon  (Ky.)  33. 

A  deed  from  a  husband  to  a  wife  is  sufficient 
to  vest  the  title  in  her,  without  any  recitnl  that 
it  was  to  become  her  separate  estate. — Watts 
T.  Bruce  (Tei.  Civ.  App.)  258. 

i    3.     Wife's  separate  estate. 

Creditors  of  husband  held  not  entitled  to  snb- 
ject  to  their  claims  certain  property  standing 
In  the  wife's  name,  and  which  had  been  bouKht 
out  of  the  profits  of  her  own  basiuess,  which 
was  managed  by  him.— J.  E.  Hayner  &  Oo.  v. 
McKee  (Ky.)  347. 

Under  Ky.  St  §  2128,  a  married  woman  in 
business  for  herself  can  buy  real  estate  with- 
out her  husband's  approTal.- King  t.  Ballon 
(Ky.)  771. 

A  contract  by  a  married  woman  concerning 
her  separate  estate  is  valid. — Robertson  v. 
Robertson  (Ky.)  813. 

In  a  salt  to  subject  real  estate  purchased  by 
a  married  woman  to  a  debt  of  her  husband, 
evidence  held  to  justify  a  finding  that  the  prop- 
erty was  purchased  with  money  of  the  wife  s 
separate  estate. — Lyon  v.  Lyon  (Ky.)  Il02. 

Under  Ky.  St.  H  2127,  2128,  contributions  to 
a  married  woman  on  account  of  her  having 
given  birth  to  five  children  in  one  day  held  her 
separate  estate,  not  siibject  to  her  husband's 
debts.— Lyon  v.  Lyon  (Ky.)  1102. 

Under  Rev.  St.  art.  636,  held  that  a  deed  of 
a  married  woman's  land,  executed  by  her  hus- 
band and  one  acting  under  a  power  of  attor- 
ney from  the  wife,  privily  acknowledged  by 
her,  is  valid.— Nolan  v.  Moore  (Tex.  Sup.)  683. 

Where  a  husband  conveyed  his  homestead  to 
his  wife  for  a  consideration  moving  from  her 
separate  estate,  his  possession  of  the  premises 
thereafter  was  not  adverse  to  her. — Hunter  v. 
Magee  (Tex.  Civ.  App.)  230. 

Land  purchased  with  the  separate  funds  of  a 
wife  held  not  community  property,  subject  to  the 
husband's  debts.— Hall  v.  Levy  (Tex.  Civ.  App.) 
283. 

$  4.    Actions. 

In  an  action  for  damages  to  the  community 
by  injuries  to  the  wife,  plaintiff  held  entitled 
to  recover  for  the  injury,  pain,  and  suffering, 
nursing,  medical  attendance,  etc.,  and  for  loss 
of  the  wife's  services.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Baumgarten  (Tex.  Civ.  App.)  78. 

A  wife  is  not  a  necessary  or  proper  party 
to  a  suit  brought  by  the  husband  for  injuries 
to  her  arising  from  defendant's  negligence. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Baumgarten 
(Tei.  Civ.  App.)  78. 

IMPEACHMENT. 

Of  witness,  aee  "Witnesses,"  §!  3-8. 


IMPRISONMENT. 


See   "Bail";    "False  Imprisonment" 
Escape  of  prisoner,  see  "Escape." 
Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
"Ejectment,"  S  4. 

Impairment  of  vested  rights  to  improvements, 
see  "Constitutional  Law,"  §  2. 

Liens,  see  "Mechanics'  Liens." 

Public  improvements,  see  "Municipal  Corpora- 
tions," §1  4-7. 

Where  one  in  good  faith  malies  improvements 
on  the  land  of  another,  the  owner  is  not  enti- 
tled to  them  either  at  law  or  in  equity. — Dar- 
nall  V.  Jones'  Ez'rs  (Ky.)  1108. 


INCOMPETENT  PERSONS. 

See   "Insane   Persons." 

INCORPORATION. 

See  "Municipal  Corporations,"  {  1. 

INDEMNITY. 

See  "Guaranty";   "Principal  and  Surety." 

Under  an  agreement  between  a  bridge  com- 

Eany  and  certain  railway  companies  using  the 
ridge,  the  railroad  companies  held  liable  for 
a  judgment,  damages,  and  costs  incurred  by 
the  bridge  company  iu  defending  a  suit  at  the 
request  of  the  railroad  companies.— Pittsburg. 
0.,  a  &  St  li.  R.  Co.  V.  Dodd  (Ky.)  822. 

A  bridge  company  entitled  to  recover  from 
certain  railroad  companies  the  amount  of  t 
judgment  and  costs  incurred  by  it  in  l>ehalf  of 
the  railroad  companies  held  not  entitled  to  re- 
cover from  the  solvent  railroad  companies  the 
amount  due  from  certain  insolvent  ones. — Pitts- 
burg, C,  a  *  St  L.  R.  Ck>.  V.  Dodd  (Kjr.)  822. 

INDEX. 

Of  judgments,  aee  "Judgments,"  |  11. 

INDICTMENT  AND   INFORMATION. 

Agreements  to  compromise,  see  "Contracts,"  1 1. 
Service,  see  "Criminal  Law,"  S  17. 

Aaabut  particular  classes  ofparUea. 
See  "Carriers,"  S  1;   "Railroads,"  i  L 

For  parUeular  offemea. 

See  "Forgery";  "Gaming,"  §  3;  "Homicide,"  | 
4:  "Larceny,"  {  1;  ^Malicious  Mischief"; 
"Receiving  Stolen  Goods." 

Discrimination  in  charges  by  carriers,  see  "Car- 
riers,"  {  1. 

Operation  of  railroad  under  unrecorded  lease, 
see  "Railroads,"  {  1. 

Removal  of  dead  Iwdy,  see  "Dead  Bodies." 

Violation  of  liquor  laws,  see  "Intoxicating  liq- 
uors," I  4. 

{    1.    FUlng  and  formal  reqnialtea  of  la- 
formation  or  oomslaint. 

Under  Rev.  St  |  2477,  held,  that  verifica- 
tion on  information  and  belief  by  the  prosecut- 
ing attorney  of  an  information  makes  an  af- 
fidavit on  which  to  base  it  unnecessary. — State 
V,  Jacobs  (Mo.  App.)  482. 

{  2.    Beqnisites  and  ■nffielemey  of  aeea- 
■atiom. 

Under  Cr.  Code,  {  125,  held  that,  J.  J.  heias 
indicted  under  the  name  of  A.  J.,  the  style  of 
the  prosecution  may  be  changed  to  J.  J., 
though  there  was  a  person  in  the  county 
named  A.  J.,  who  was  first  arrested. — Com- 
monwealth V.  Jenkins  (Ky.)  363. 

An  indictment  for  forgery,  containing  incon- 
sistent allegations  as  to  the  date  of  tl>e  in- 
strument forged,  held  bad.— Hickman  v.  State 
(Tex.  Cr.  App.)  587. 

Under  the  statute,  an  indictment  for  forgery 
in  which  the  copy  of  the  instrument  forged 
bears  date  of  more  than  ten  years  back  is 
bad.— Hickman  v.  State  (Tex.  Cr.  App.)  587. 

A  variance  in  a  proper  name  iu  two  claus<s 
of  an  indictment  for  forgery  held  immateriaL 
—Albert  v.  State  (Tex.  Cr.  App.)  846. 

Description  of  money  iu  indictment  for  rob- 
bery held  sufficient- Wilson  v.  State  (Tex.  Cr. 
App.)  862. 
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Indictment  for  perjury  held  to  be  safllcient. 
—Freeman  t.  State  (Tex.  Or.  App.)  1001. 

I   3.     Joinder    of    psrtlea,    oSemBes,    and 
•oimtB,  diipUolt7>  and  eleotioii. 

The  state  held  uot  required  to  elect  between 
counts  in  an  indictment  charging  theft  of  and 
receiving  stolen  mules. — Bynum  t.  State  (Tex. 
Cr.  App.)  844. 

S    4.    Amemdmemt. 

Filing  ol  an  information  termed  an  "amend- 
ed one,  bnt  in  fact  a  new  one,  held  proper. 
— Fortenberry  v.  State  (Tex.  Cr.  App.)  693. 

S   5.    Gonvletlom  of  oSense  imolvded  in 
ebarge. 

Under  Rev.  St.  1899,  |  2361,  when  evidence 
shows  the  actual  commission  of  the  crime  of 
rape,  a  conviction  of  an  assault  with  intent  to 
commit  rape  cannot  be  sustained. — State  ▼. 
Scott  (Mo.  Sup.)  897. 

Under  an  indictment  charging  an  assault  to 
rape,  the  court  may  submit  the  question  of  a 
simple  or  aggravated  assault— Caddell  v.  State 
(Tex.  Cr.  App.)  1015. 

f   6.    Waiver  of  defects  and  objeetioiui, 
•ad  alder  by  Terdlet. 

On  prosecution  for  violation  of  local  option 
law,  oDjection  that  clerk  of  county  court  (ailed 
to  place  his  file  mark  on  information  or  aOldavit 
held  made  too  late.— Taylor  ▼.  State  (Tex.  Cr. 
App.)  181. 

INDORSEMENT. 

Of  bin  of  exchange  or  promissory  noteu  see 
"BiUs  and  Notes,'^  {  1. 

INFANTS. 

See  "Qnardlan  and  Ward." 

Custody  and  support  on  divorce  of  parents,  see 
"Divorce,"  §  3. 

Sales  of  intoxicating  liqnor  to  minors,  see  "In- 
toxicating Liquors,"  8  2. 

{    1.    Aotlona. 

Amendment  substituting  next  friend  for  for- 
eign guardian  held  properly  allowed. — St 
Louis.  I.  M.  &  S.  Ry.  Co.  y.  Haist  (Ark.)  893. 

Where  a  guardian  ad  litem  is  appointed  under 
Civ.  Code  Frac.  i  38,  his  claim  for  an  allowance 
for  his  services,  both  in  the  lower  conrt  and  on 
appeal,  should  be  made  by  motion  in  the  lower 
court— WUliams  v.  Williams  (Ky.)  271. 

Under  the  pleadings  and  proof  in  a  personal 
injury  action  by  a  minor,  an  instruction  not 
to  allow  anything  for  his  loss^of  earning  power 
before  his  majority  held  properly  refused. — 
Chesapeake  ft  O.  Ry.  Co.  t.  Wilder  (Ky.)  353. 

Where  a  next  friend  of  a  minor  sued  to  set 
aside  an  execution  sale  of  his  property,  and 
was  recognized  by  the  court  as  next  friend, 
the  minor  is  bound  by  the  result  of  Huch  suit. — 
Day  V.  Johnson  (Tex.  Civ.  App.)  426. 

A  jndgment  entered  against  a  minor,  under 
an  agreement  made  by   his  next  friend,   held 

Jroperly    set    aside    as    improvident — Day    v. 
ohnson  (Tex.  Civ.  App.)  426. 


See  "Homicide,"  S  4 ;  "Indictment  and  Informa- 
tion." 


INFORMATION. 

B,"  S  4 ;  "Indictment 

INHERITANCE. 

See  "Descent  and  Distribution." 

INHERITANCE  TAX. 

See  "Taxation,"  (  8. 


INJUNCTION. 

Settraintna  pcatUsuXar  acts  or  proceedtngg. 
See  "Execution,"  f  1. 
Foreclosure,  see  "Idortgages,"  f  4. 
Interference  with   erection   of  telephone  poles, 

see  "Telegraphs  and  Telephones,    I  L 

S    !•    Aotlons  for  Injnnotlona. 

That  no  injury  could  result  to  defendants  from 
an  injunction,  as  the  bond  would  indemnify 
them  against  loss,  held  not  ground  for  granting 
it— Parsons  v.  Weller  (Ky.)  273. 

Injunction  cannot  be  obtained  by  a  city  official 
to  restrain  private  persons,  nominated  as  mem- 
bers of  its  board  of  public  works,  but  who  had 
uot  assumed  their  duties,  from  threatenine  to 
remove  him  from  his  position. — Parsons  v.  Well- 
er (Ky.)  278. 

(   2.    Violation  and  pnnlslinient. 

It  is  error  to  punish  the  violation  of  a  pre- 
liminary injunction  by  instructing  that  defend- 
ant's testimony  in  bis  own  behalf  is  not  to  be 
construed,  as  it  is  also  error  to  regard  obedience 
to  a  preliminary  injunction  by  instructing  that 
defendant  is  entitled  to  a  verdict  —  Lake  v. 
Copeland  (Tex.  Civ.  App.)  99. 

In  order  to  render  one  guilty  of  a  contempt, 
consisting  of  the  violation  of  an  injunction,  it 
is  not  necessary  that  the  writ  should  have  been 
served  on  him,  if  he  had  actual  knowledge  of 
its  issuance.— Ex  parte  Stone  (Tex.  Cr.  Apn.) 
1000. 

The  fact  that  defendant  in  injanction  suit 
had  answered  by  an  attorney  held  not  to  show 
that  he  had  knowledge  of  the  issuance  of  in- 
junction. —  Ex  parte  Stoue  (Tex.  Or.  App.) 
1000. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  i  8. 

INSANE  PERSONS. 

I  1.    Actions. 

A  lunatic  held  not  a  necessary  party  to  a  suit 
against  his  committee  to  enforce  the  right  of  the 
lunatic's  wife  and  family,  under  Ky.  St.  5  2150, 
to  hold  his  exempt  property. — Riddle  v.  Fannin 
(Ky.)  290. 

INSANITY. 

Resulting  from  drunkenness  as  defense  to  crime, 
see  "Criminal  Law,"  J  1. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

Of  bank,  see  "Banks  and  Banking,"  g  1. 

Of  building  and  loan  associations,  see  "Build- 
ing and  Loan  Associations." 

Of  corporation,  see  "Corporations,"  {  ^ 

INSTRUCTIONS. 

Harmless  error,  see  "Appeal  and  Ejrror,"  |  22; 

"Criminal  Law,"  8  32. 
In  civil  actions,  see  "Trial,"  {  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 

8  22;    "Homicide,"  §§  8-12. 
Necessity   of  objection  for   purpose   of   review 

see  "Criminal  Law,"  8  29. 

INSURANCE 

Admissions  by   insured  as  evidence,  see  "Evi- 
dence," 8  4. 
On  state  buildings,  see  "States." 

8    1.    Insurance  agents  and  brokers. 

Where  there  was  no  evidence  that  defalca- 
tions arose  in  the  employment  of  an  insurance 
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agent  as  a  district  manager,  error  in  sustaining 
a  plea  by  Itis  sureties  alleging  a  discharge  by 
such  appointment  was  harmless.  —  Foster  t. 
Franklin  Life  Ins.  Co.  (Tex.  CIt.  App.)  91. 

An  insurance  agent's  bond  held  to  contem- 
plate a  recovery  after  agreements  changing  his 
duties,  and  hence  the  fact  that  defalcations 
occurred  while  filling  the  position  of  district 
manager  was  no  defense  to  the  liability  of  the 
sureties.— Foster  v.  Franklin  Life  Ins.  Co.  (Tex. 
Civ.  App.)  01. 

Where  an  insurance  agent  had  been  appoint- 
ed district  manager  before  the  execution  of  his 
bond,  his  sureties  cannot  claim  freedom  from 
linbility  for  his  acts  as  such,  on  the  ground 
that  they  supposed  they  were  executing  a  bond 
for  a  soliciting  agent  only. — Foster  v.  Frankiin 
Life  Ins.  Co.  (Tex.  Civ.  App.)  91. 

In  an  action  on  a  bond  of  an  insurance  agent 
for  misappropriation,  it  was  no  defense  that 
the  company's  general  agent  was  also  liable  to 
it  for  such  misappropriation. — Foster  ▼.  Frank- 
lin Life  Ins.  Co.  (.Tex.  Oiv.  App.)  91. 

A  plea  that  a  large  pait  of  the  items  em- 
bezzled by  defendant's  principal  were  not  with- 
in the  bond  sued  on,  without  specifying  the 
items  objected  to,  held  not  sufficiently  specific. 
-Foster  v.  Franklin  Life  Ins.  Co.  (Tex.  (Div. 
App.)  91. 

Contract  for  the  appointment  of  an  agent  for 
an  insurance  company  held  not  to  constitute  a 
variance  with  the  petition,  in  that  it  showed  a 
contract  by  the  company  s  agent,  and  not  on 
behalf  of  the  company. — Foster  v.  Franklin 
l.,ite  Ins.  Co.   (Tex.  Civ.  App.)  91. 

Proof  of  a  certain  custom  held  not  alone  suffi- 
cient to  show  that  an  insurer  had  knowledge  of 
the  issuance  of  two  accident  policies  to  one  per- 
son for  a  single  period. — Wilkinson  v.  Travel- 
ers' Ins.  Co.  (Tex.  Civ.  App.)  1016. 

§  2.     Tk«  eoatraot  Im  K«nar*L 

A  railroad  ticket  agent  held  authorized  In 
selling  an  accident  policy  to  a  cripple  to  waive 
a  provision  that  the  policy  did  not  insure  any 
crippled  person.— Standard  Life  &  Accident 
Ins.  Co.  V.  HoUoway  (Ky.)  796. 

Under  Ky.  St.  g  702,  a  person  who  had  sign- 
ed an  application  for  co-operative  fire  insur- 
ance, but  to  whom  no  policy  had  been  deliv- 
ered, and  who  had  not  paid  the  premium,  held 
not  a  member  of  the  company. — Blue  Grass 
Ins.  Co.  v.  Cobb  (Ky.)  1090. 

§  3.  Anlcmnent  or  other  tvkiMfev  of 
policy. 

An  assignment  of  a  life  policy  to  one  paying 
premiums,  but  having  no  other  insurable  inter- 
est, held  to  give  an  interest  in  the  policy  only 
to  the  extent  of  the  payments.— Mutual  Life  Ins. 
Co.  T.  Richards  (Mo.  App.)  487. 

(  4.  Cancellatloii,  snrrender,  abamdoa- 
ment,  or  resoissloa  of  polley. 

Evidence  held  not  to  show  an  abandonment 
of  a  life  policy  by  the  insured. — Washington 
Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.  App.) 
436. 

I  5.  Avoidance  of  polley  for  mlarepre- 
•eatatloB,  fraud,  or  breacb  of 
warranty  or  oondltlon. 

Tinder  Rev.  St.  1809,  S  7800,  that  Insured 
willfully  misrepresented  that  plaintiff  was  his 
wife,  and  that  he  did  not  have  syphilis,  held 
no  defense  to  an  action  on  the  policy,  where 
it  was  found  that  the  matter  misrepresented 
did  not  contribute  to  his  death.— Ashford  v. 
Metropolitan  Life  Ina.  Co.  (Mo.  App.)  712. 

Under  Acts  1895,  p.  332,  c.  160,  i  22  (Shan- 
non's Code,  I  3306),  warranties  held  not  to 
void  a  life  policy,  uuless  made  with  intent  to 
deceive,  or  unless  matter  represented  increases 
risk  of  loss. — Hartford  Life  ins.  Co.  v.  Stalling 
(Tenn.)  060. 


§  6.  Forfeltnre  of  polley  for  toeaok  of 
promiaaory  warranty,  oovaaant, 
or  condition  snbseqnent. 

Sickness  held  no  excuse  for  nonpayment  of 
premium  as  provided  by  fire  policy. — ^Home  Ins. 
Co.  v.  Wood  (Ky.)  15. 

Waiver  of  provision  as  to  payment  of  pre- 
mium note  for  fire  policy,  being  voluntary,  keid 
revoked  by  notice  to  pay.— Home  ins.  Co.  v. 
Wood  (Ky.)  15. 

Provision  in  contract  of  loan  from  insurance 
company  on  paid-up  policy,  for  forfeiture  of 
policy  on  default  in  interest,  held  void. — Xew 
York  Life  ins.  Co.  v.  N.  L.  Curry  &  Bro. 
(Ky.)  736. 

A  clause  in  a  policy  against  accideutal  dis- 
charge of  an  automatic  sprinkler  held  to  refer 
only  to  defects  in  the  sprinkler  and  not  to  aay 
other  appliance  in  assured's  building. — Wert- 
heimer-Swarts  Shoe  Co.  v.  United  States  Cas- 
ualty Co.  (Mo.  Sup.)  635. 

Under  Rev.  St  1889,  i  5856,  an  insurance 
company  cannot  deduct  loans  advanced  to  the 
assured  other  than  for  payment  of  premiums 
from  the  amount  appropriated  for  temporary  in- 
surance.—Smith  V.  Mutual  Ben.  Life  Ins.  Co. 
(Mo.  Sup.)  935. 

An  insurance  policy  held  not  to  comply  with 
Rev.  St.  1889,  g  5869,  so  as  to  exclude  the 
policy  from  the  operation  of  section  5856,  pro- 
viding that  a  policy  shall  not  be  forfeited  f.»r 
nonpayment  of  premiums,  etc — Smith  ▼.  Mutual 
Ben.  Life  Ins.  Co.  (Mo.  Sup.)  935. 

Under  Rev.  St.  1880,  g  5860,  contract  of  in- 
surance providing  for  emergency  assessment  on 
policy  held  old  line  policy,  and  hence,  under 
sections  5856-5859,  not  forfeited  for  nonpay- 
ment of  last  premium.- Folkens  v.  Northwest- 
ern Nat  Life  Ins.  Co.  (Mo.  App.)  720. 

Under  certain  circumstances,  agent  of  insur- 
ance company  held  empowered  to  extend  pay- 
ment of  premiums. — Washington  Life  Ins.  Co. 
V.  Berwald  (Tex.  Civ.  App.)  436. 

Under  a  New  York  statute  an  insurance  com- 
pany held  required  to  give  notice  of  maturity 
of  premiums  as  extended.— Washington  Life 
Ins.  Co.  V.  Berwald  (Tex.  Civ.  App.)  436. 

Under  a  New  York  statute  and  a  policy  of 
insurance,  the  insurance  company  held  required 
to  ^ive  notice  of  maturity  of  premiums  to  non- 
residents of  that  state.— Washington  Life  Ins. 
Co.  V.  Berwald  (Tex.  Civ.  App.)  43G. 

The  rights  of  an  insurer,  under  accident  poli- 
cies limiting  the  issuance  of  one  policy  to  a 
person  for  a  single  period,  held  not  affected  by 
Its  failure  to  return  to  the  insured  before  the 
injury  to  him  the  premium  paid  under  one  of 
the  two  policies  issued  to  one  person  for  a  sin- 
gle period.— Wilkinson  v.  Travelers'  Ins.  Co. 
(Tex.  Civ.  App.)  1016. 

Stipnlations  in  accident  policies  issued  to  the 
same  person  at  the  same  time  for  a  single  p<^ 
riod  held  to  render  one  of  the  policies  void.— 
Wilkinson  ▼.  Travelers'  Ins.  (3».  (Tex.  Civ. 
App.)  1016. 

g  7.  Estoppel,  waiver,  or  aneeaents 
aSeotlnc  rlcht  to  avoid  or  for- 
feit policy. 

Where  the  agent  of  an  accident  insurance 
company  knew  that  insured  was  a  cripple  when 
he  issued  the  policy,  the  company  was  estop- 
ped to  deny  a  waiver  of  a  provision  that  the 
policy  did  not  insure  cripples. — Standard  Ijfe 
&  Accident  Ins.  Co.  v.  Holloway  (Ky.)  796. 

Insurance  company  held  to  have  waived  any 
right  to  forfeit  fire  policy  because  of  untruthful 
statements  in  application. — Ormsby  v.  L,acle,]e 
Farmers'  Mut.  Fire  &  Lightning  Ins.  Co.  (Mo. 
App.)  139. 

Insurance  company  held  estopped  to  forfeit 
fire  policy  because  of  contract  of  sale  by  the  in- 
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sured. — Ormsbv  v.  Laclede  Farmers'  Mnt.  Fire 
&  LightninK  Ins.  Co.  (Mo.  App.)  139. 

The  rule  thnt  an  ageut  at  an  insurance  com- 
pany has  authority  to  waive  conditions  of  the 
policy  applies  to  a  mutual  company  organized 
under  Rev.  St.  1890,  c.  119,  art.  10.— Ormsbv  v. 
Laclede  Farmers'  Mut.  Fire  &  Lightning  Ins. 
Co.  (Mo.  App.)  139. 

Where  an  insurance  agent,  having  authority 
to  consent  to  a  transfer  of  the  property,  orally 
consented  thereto,  the  insurer  was  bound  there- 
by.—Home  Mut.  Ins.  Co.  V.  Nichols  (Tex.  CiT. 
App.)  440. 

Where  insurer  consented  to  a  transfer  of  the 
property  and  an  assignment  of  the  policy,  a 
breach  of  condition  by  the  original  holder  held 
no  defense  to  an  action  for  a  subsequent  loss. — 
Home  Mut.  Ins.  Co.  v.  Nichols  (Tex.  CIt,  App.) 
440. 

§  8.     Risks  and  oanses  of  loss. 

Clauses  of  a  policy  Insuring  against  the  acci- 
dental discbarge  of  an  automatic  sprinkler  held 
to  except  a  loss  caused  by  insured  s  neglect  to 
care  for  the  property  after  loss,  but  not  a  loss 
caused  by  negligence  of  assured's  servants. — 
Wertheimer-Swarts  Shoe  Co.  v.  United  States 
Casualty  Co.  (Mo.  Sup.)  635. 

A  provision  in  a  policy  against  the  accident- 
nl  discharge  of  an  automatic  sprinkler  held  to 
refer  to  care  rec^uired  after  the  discharge,  and 
not  to  care  required  to  prevent  the  accident. — 
Wertheimer-Swarts  Shoe  Co.  v.  United  State* 
Casualty  Co.  (Mo.  Sup.)  G35. 

The  act  of  assured's  servant  in  placing  win- 
dow brass  rods  over  the  pipes  of  a  sprinkling 
apparatus  held  not  the  willful  act  of  assured 
within  a  policy  exempting  loss  caused  thereby. 
— Wertheimer-Swarts  Shoe  Co.  v.  United  States 
Casualty  Co.  (Mo.  Sup.)  635. 

An  accident  policy  exempting  insurer  from 
liability  for  death  by  voluntarily  or  involunta- 
rily taking  poison  held  to  include  death  resist- 
ing from  an  accidental  taking  of  a  poisonous 
medicine. — Kennedy  v.  Mtua.  Life  Ins.  Co. 
<Tex.  Civ.  App.)  662. 

A  stipulation  in  an  accident  policy  held  not  to 
relieve  the  insurer  from  liability  for  injuries 
sustained  by  the  insured  while  on  a  hunting 
pxpedition. — Wilkinson  v.  Travelers'  Ins.  Co. 
(Tex.  Civ.  App.)  1016. 

Death  resulting  from  eating  unsound  oysters 
held  caused  by  accidental  means  within  terms 
of  an  accident  policy. — ^Maryland  Casualty  Co. 
V.  Hudgins  (Tex.  C!iv.  App.)  1047. 

Where  death  of  insured  was  caused  by  eating 
nnsound  oysters,  an  accident  insurance  compa- 
ny held  liable,  notwithstanding  clause  in  policy 
exempting  it  from  liability  for  injuries  result- 
ing from  poison  or  anything  accidentally  or 
otherwise  taken.  —  Maryland  Casualty  Co.  T. 
Hudgins  (Tex.  Civ.  App.)  1047. 

i  9.     Extent  of  loss  and  liability  of  In- 
surer. 

Under  Ky.  St  i  700,  a  provision  in  a  fire 
policy,  providing  that  the  company  should  not 
be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  of  loss,  held  of  no  validity. 
— Itartford  Fire  Ins.  Co.  v.  Bourbon  County 
Court  (Ky.)  739. 

Under  Ky.  St.  §  700,  a  fire  policy,  providing 
that  the  loss  should  not  exceed  what  it  would 
cost  to  replace  the  building,  held  invalid  in  so 
far  as  it  concerns  the  total  loss.— Hartford 
Fire  Ins.  Co.  v.  Bourbon  County  Court  (Ky.) 

Under  Ky.  St.  {  700,  a  provision  of  a  fire 
policy,  providing  that  amount  of  loss  should 
be  the  cash  value  with  proper  deduction  for 
depreciation,  "however  caused,"  held  invalid. 
— llartford  Fire  Ins.  Co.  v.  Bourbon  County 
Court  (Ky.)  730. 


Under  terms  of  accident  policy,  the  allowance, 
in  a  verdict,  of  indemnity  for  time  during  which 
the  insured  was  disabled  preceding  the  em- 
ployment of  a  physician  held  error. — Hayes  v. 
Continental  Casualty  Go.  (Mo.  App.)  135. 

In  an  action  on  a  policy  limiting  plaintiff's 
recovery  to  three-fourtiis  of  the  value  of  prop- 
erty, an  instruction  authorizing  recovery  of  the 
full  value  is  erroneous. — Roberts  ▼.  Insurance  Co. 
of  America  (Mo.  App.)  144. 

{  lO.   Notloe  and  proof  of  loss. 

Where  an  accident  insurance  company,  on  be- 
ing notified  of  an  accident  to  a  policy  holder,  de- 
nied its  liability,  it  thereby  waived  the  proof  of 
loss  of  time  which  the  policy  In  terms  required. 
-Hayes  v.  Continental  Casualty  Co.  (Mo.  App.) 

IqO. 

Condition  of  accident  policy  that  immediate 
notice  of  the  accident  shall  be  given  does  not 
apply  where  notice  is  prevented  by  unconscious- 
ness of  insnred,  resulting  from  the  accident. — 
Hayes  v.  Continental  Casualty  Co.  (Mo.  App.) 
135. 

Where  proofs'  of  loss  had  been  waived,  the 
requirement  that  they  be  furnished  could  not  be 
revived  by  a  subsequent  demand  therefor. — Rob- 
erts V.  Insurance  Co.  of  America  (Mo.  App.)  144. 

A  clause  in  an  accident  policy,  requiring  im- 
mediate notice  of  accident  or  injury,  held  void, 
under  Rev.  St.  art.  8379.— Maryland  Casualty 
Co.  v.  Hudgins  (Tex.  Civ.  App.)  1047. 

{  II.    Adjustment  of  loss. 

Under  Ky.  St.  !  700,  held  that  if  a  certain 
provision  of  a  fire  policy  meant  that  the  ques- 
tion whether  there  had  been  a  total  loss  should 
be  submitted  to  arbitrators,  the  provision  was 
void.— Hartford  Fire  Ins.  Co.  v.  Bourbon  Coun- 
ty Court  (Ky.)  739. 

(IS.  Hlsht  to  prooeeds. 

A  fire  policy  issued  by  a  mutual  assessment 
insurance  company,  held  to  terminate  with  the 
death  of  the  member  and  devise  of  the  insured 
property  to  his  son. — Cook  v.  Kentucky  Grow- 
ers' Ins.  Co.  (Ky.)  764. 

{13.   Payment    or    dlseltarge,    eontribn- 
tlon,  and  snbroKatlon. 

Measure  of  damage  stated,  in  an  action 
brought  by  one  whose  property  has  been  de- 
stroyed by  fire,  for  the  use  of  the  insurers 
who  have  paid  his  loss,  against  the  one  by 
whose  negligence  or  wrong  the  damage  occur- 
red.—Cumberland  Telegraph  &  Telephone  Co. 
V.   Dooley   (Tenn.)  457. 

An  insurer  against  accidental  injury  held  not 
subrogated  to  the  rights  of  assured,  injured 
through  the  negligence  of  a  third  party  to  recover 
damages  for  such  negligence. — .iEtna  Life  Ins. 
Co.  V.  J.  B.  Parker  &  Co.  (Tex.  Sup.)  168. 

Batts'  Ann.  Civ.  St.  art.  8071,  imposing  a 
penalty  on  insurance  companies  for  failure  to 
pay  within  the  time  specified,  ?icld  not  to  apply 
to  accident  insurance. — JEtna  Life  Ins.  Co.  v. 
J.  B.  Parker  &  Co.  (Tex.  Sup.)  168. 

Rev.  St.  art.  3071,  imposing  penalties  on  In- 
surance companies  for  failing  to  pay  insur- 
ance, held  ioapplicable  to  accident  company. — 
.astna  Life  Ins.  Co.  v.  J.  B.  Parker  &  Co, 
(Tex.  Civ.  App.)  621. 

( 14.    Actions  on  policies. 

A  refusal  of  a  life  insurance  company  to  pay 
the  first  installment  of  policy  payable  in  an- 
nual installments  held  not  to  authorize  judg- 
ment against  it  for  the  whole  amount — New 
York  Life  Ins.  Co.  v.  English  (Tex.  Sup.)  58. 

That  insured,  injured  through  the  negligence 
of  his  employer,  settled  with  the  latter  and  re- 
leased it  from  liability,  held  not  a  defense  to 
an  action  for  accident  insurance. — jEtna  Life 
Ins.  Co.  Y.  J.  B.  Parker  &  Co.  (Tex.  Civ. 
App.)  621. 
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An  insurer  under  an  accident  policy  paying 
into  court  a  sum  in  fall  for  an  iusured's  in- 
juries held  precluded  from  questioning  its  lia- 
bility to  the  amount  so  paid.  —  Wilkinson  ▼. 
Travelers'  Ins.  Co.  (Tex.  Civ.  App.)  1016. 

{  15.  —  Pleadlms. 

Variance  in  action  on  insurance  policy  as  to 
number  and  name  of  insured  held  immaterial. 
— iGtna  Life  Ins.  Co.  ▼.  J.  B.  Parker  &  Co. 
(Tex.  CiT.  App.)  621. 

An  accident  insurance  company  merely  plead- 
ing exemption  from  liability  on  ground  that 
death  resulted  from  eating  oysters  containing 
ptomaine  poison  held  confined  to  such  defense. 
—Maryland  Casualty  Co.  T.  Hudgins  (Tex. 
Civ.  App.)  1047. 

{16.  —  Erldenee. 

On  an  issue  whether  building  had  been  total- 
ly destroyed  by  fire,  certain  photographs  in 
evidence  neld  inconclusive  in  favor  of  the  in- 
surer.—Hartford  Fire  Ins.  Co.  ▼.  Bourbon 
County  Court  (Ky.)  739. 

In  an  action  on  a  fire  policy  held  proper  to 

admit  testimony  as  to  what  steps  would  be 
necessary  to  restore  the  building. — Hartford 
Fire  Ins.  Co.  v.  Bourbon  County  Court  (Ky.) 
739. 

Under  Ky.  St.  (  700,  held  that,  where  in 
an  action  on  a  fire  policy  the  question  is  wheth- 
er there  has  been  a  total  loss,  testimony  of 
architects  and  builders  as  to  cost  of  replacing 
the  building  was  properly  rejected. — ^Hartford 
Fire  Ins.  Co.  v.  Bourbon  County  (3ourt  (Ky.) 
739. 

In  an  action  on  a  fire  policy  held  not  error 
to  exclude  a  certain  letter  from  an  adjuster 
of  defendant. — Hartford  Fire  Ins.  Co.  v.  Bour- 
bon County  Court  (Ky.)  739. 

Evidence  held  Insufficient  to  warrant  a  find- 
ing that  insurance  was  in  force  before  the  de- 
livery of  the  policy  and  payment  of  the  pre- 
mium.—Blue  Grass  Ins.  Co.  v.  Cobb  (Ky.) 
1099. 

Testimony  of  the  insured  in  an  accident  policy 
that  he  jumped  from  a  car,  fearing  a  wreck, 
held  not  overthrown  by  proof  that  there  was  no 
wreck.— Hayes  v.  Continental  Casualty  Co.  (Mo. 
App.)  135. 

Verdict  for  plaintiff  in  action  on  fire  policy 
held  manifestly  against  the  weight  of  the  evi- 
dence.— .(Etna  Ins.  Co.  v.  Eastman  (Tex.  Civ. 
App.)  431. 

Certain  evidence  admitted  in  action  on  life 
policy  held  not  objectionable  as  an  attempt  to 
vary  the  policy  by  parol.— Washington  Life 
Ins.  Co.  V.  Berwald  (Tex.  Civ.  App.)  436. 

1 17.  Trial. 

Whether  insurer's  agent  had  knowledge  that 
plaintiff  was  a  cripple  when  its  agent  issued  a 
policy  to  him  held  a  question  for  the  jury. — 
Standard  Life  &  Accident  Ins.  Co.  v.  Hollo- 
way  (Ky.)  790. 

Refusal  to  instruct  that  the  term  "strict  care," 
as  nsed  in  an  accident  policy,  meant  'immediate 
care,"  on  the  ground  that  such  definition  would 
not  enlighten  the  jury,  was  not  error. — Hayes 
V.  Continental  Casualty  Co.  (Mo.  App.)  135. 

Conflicting  evidence  as  to  duration  of  uncon- 
sciousness of  the  holder  of  an  accident  policy, 
resulting  from  an  accident,  held  to  be  a  question 
for  the  jury. — Hayes  v.  Continental  Casualty 
Co.  (Mo.  App.)  13o. 

In  action  on  fire  policy,  an  instruction  held  er- 
roneous as  ignoring  certain  defenses. — Ormsby 
V.  Laclede  Farmers'  Mut.  Fire  &  Lightning  lus. 
Co.  (Mo.  App.)  139. 

In  an  action  on  a  policy,  an  instruction  failing 
to  snbmit  an  issue  as  to  whether  proofs  of  loss 


had  been  waived  held  error.— Roberts  v.  Insur- 
ance Co.  of  America  (Mo.  App.)  144. 

(18.  Mutual  benefit  Inmranee  ^  Corpo- 
rations and  asaoeiationa. 

Until  one  has  been  initiated  into  a  local 
lodge  of  a  fraternal  beneficiary  association,  the 
association  cannot  rightfully  issue  a  benefit  cei^ 
tificate  to  him.— Hiatt  v.  Fraternal  Home  (Ma 
App.)  463. 

Unauthorized  acts  of  deputy  organizer  of 
fraternal  association  in  collecting  dues  and  as- 
sessments held  not  binding  on  supreme  or  local 
lodge.— Hiatt  v.  Fraternal  Home  (Mo.  App.; 
463. 

1 19.   ^^  The  oontraet  In  BoaersL 

Under  Ky.  St.  i  679,  and  the  facts,  a  by-law 
of  a  mutual  benefit  association  relating  to  the 
subject  of  suicide  of  an  insured  held  not  a  part 
of  a  certificate  issued  by  it. — Mooney  v.  Ancient 
Order  of  United  Workmen  (Ky.)  288. 

Beneficiary  certificate,  countersigned  after 
death  of  insured,  held  void. — Hiatt  v.  Fraternal 
Home  (Mo.  App.)  463. 

Evidence  held  not  to  show  a  waiver  of  mis- 
representations in  application  for  benefit  cer- 
tiucate.— Callies  t.  Modem  Woodmen  of  Amw- 
ica  (Mo.  App.)  713. 

Furnishing  blank  proofs  of  death  held  not 
to  constitute  waiver  as  to  false  statements  in 
an  application  for  a  benefit  certificate. — <^allies 
V.  Modem  Woodmen  of  America  Oio.  App.1 
713. 

Evidence  Aeld  to  show  that  there  was  no  wai^ 
ranty  as  to  certain  answers  in  an  applicatioD 
for  a  fraternal  benefit  certificate. — Callies  v. 
Modern  Woodmen  of  America  (Mo.  App.)  713. 

Fraudulent  concealment  of  material  facts  will 
avoid  liability  on  benefit  certificate. — Callies  t. 
Modem  Woodmen  of  America  (Mo.  App.)  713. 

( 20.  ^^  Forfeiture  or  snapeaaloa. 

Local  lodge  of  beneficiary  association  held  not 
estopped  to  deny  contract  of  i»<uance. — Hiatt  v. 
Fraternal  Home  (Mo.  App.)  463. 

The  holder  of  a  life  benefit  certificate  who 
had  paid  benefit  assessments  held  not  released 
from  duty  to  pay  other  assessments.— Supreme 
Council  American  Legion  of  Honor  t.  I..auden 
(Tex.  Civ.  App.)  880. 

I  21.  —  Beneflolaries  and  liomeflta. 

When  an  insured  is  insane  when  committiiie 
suicide  determined. — Mooney  v.  Ancient  Order 
Of  United  Workmen  (Ky.)  288. 

A  mutual  benefit  certificate  payable  to  a  des- 
ignated beneficiary,  and  which  is  silent  on  the 
subject  of  suicide,  becomes  void  if  the  in!<ur«d 
commits  suicide  when  sane,  but  not  if  he  is  in- 
sane.— Mooney  v.  Ancient  Order  of  United  Work- 
men (Ky.)  288. 

g22.  ^—  Actions  for  benefits. 

In  an  action  on  a  mutual  benefit  certificate. 
the  question  whether  the  insured  was  sane  or 
insane  at  the  time  of  committing  suicide  held,  ns- 
der  the  evidence,  for  the  jury. — Mooney  v.  An- 
cient Order  of  United  Workmen  (Ky.)  288. 

The  pleadings  in  an  action  on  a  life  policy  hrU 
to  fix  the  status  of  defendant  as  an  ordinarr 
life  insurance  company. — Cnuveren  v.  Ancient 
Order  of  Pyramids  (Mo.  App.)  141. 

Evidence  in  an  action  on  a  life  policy  hdi 
to  justify  leaving  to  the  jury  the  qaestiaa 
of  waiver  of  a  health  certificate  from  the  polioj 
holder  on  payment  of  arrears.— Cauveren  t.  An- 
cient Order  of  Pyramids  (Mo.  App.)  141. 


INTENT. 

Evidence  as   to  in   criminal  prosecotioaa. 
"Homicide,"  t  5. 
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INTEREST. 

See  "Usury." 

ECFect  of  pecuniary  interest   as  to  credibility  of 

witness,  see  "WitneBses,"  §  6. 
On  loans  by  building  and  loan  associations,  see 

"Building  and  Loan  AssodatioDS." 

INTERNATIONAL  LAW. 

See  "Ambassadors  and  Consuls." 

INTERROGATORIES. 

To  witnesses,  gee  "Depositions." 

INTERSTATE  COMMERCL 

Regulation,  see  "Carriers,"  {  1. 

.   INTESTACY. 

Se«  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Drunkenness  as  defense  to  crime,  see  "Criminal 
Law,"  (  1. 

§    1.    Iiooal  option. 

On  the  contest  of  an  election  under  the  liquor 
law,  the  question  whether  the  decision  of  the 
Court  of  Civil  Appeais  was  in  conflict  with 
a  decision  of  the  Court  of  Criminal  Appeals 
held  immaterial. — Norman  ▼.  Thompson  (Tex. 
Sup.)  62. 

That  a  notice  of  an  election  under  the  liquor 
law  was  not  posted  as  required  held  to  furnish 
no  grounds  for  contest  of  election,  under  Rev. 
St  art  3387.— Norman  r.  Thompson  (Tex.  Sup.) 
G2. 

A  certificate  of  a  county  judge  of  notice  of  a 
local  option  election  held  insufficient  to  put  local 
option  into  effect— Lively  v.  State  (Tex.  Cr. 
App.)  303. 

The  local  option  law  in  1892  could  only  be 
repealed  by  vote  of  the  entire  people  in  the  ter- 
ritory in  which  It  was  operative. — Ex  parte 
Elliott  (Tex.  Cr.  App.)  837. 

The  legislature  in  amending  the  provisions 
of  the  local  option  law  cannot  affect  territory 
tu  which  the  law  is  already  in  force.— Ex  parte 
Elliott  (Tex.  Cr.  App.)  837. 

In  a  prosecution  for  violating  the  local  option 
law,  a  charge  that  the  law  was  in  force  held 
Ju.stified.— Sebastian  v.    State   (Tex.   Cr.  App.) 

Under  Rev.  St  art  3387,  failure  to  post  no- 
tice of  local  option  election  for  the  full  12 
days  before  the  election  held  not  to  invalidate 
it. — Norman  v.  Thompson  (Tex.  CiT.  App.)  64. 

f  2.    Often— a. 

To  warrant  conviction  for  selling  liquor  to  a 
minor,  the  seller  must  know  the  buyer  is  a  minor. 
—Gray  v.  State  (Tex.  Cr.  App.)  169. 

Pen.  Code  1001,  art  405,  held  not  to  prevent 
a  physician  from  giving  a  prescription  to  ob- 
tain intoxicating  liquor  in  a  prohibited  district 
to  himself.— Hawk  v.  State  (Tex,  Cr.  Ami.) 
842. 

S   3.     Orlmlaal  proaeentlons. 

Under  Rev.  St  f  2748,  a  justice  has  jurisdic- 
tion of  a  prosecution  for  selling  liquor  without 
a  license.— State  v.  Back  (Mo.  App.)  466. 

8   4.    ^—  Indictment,     Information,     or 
oomplolnt. 

An  indictment  for  selling  liquor  without  a 
license  need  not  allege  the  name  of  the  person 
to  whom  the  sale  was  made. — State  v.  Back 
(Mo.  App.)  466. 


In  a  prosecution  for  selling  liquor  without  a 
license,  where  the  evidence  showed  that  de- 
fendant was  a  clerk  in  a  drug  store  conducted 
by  a  registered  pharmacist,  the  prosecution  was 
properly  for  selling  liquor  without  a  license  as 
a  dramshop  keeper,  and  not  for  selling  liquor 
88  a  druggist  or  registered  pharmacist — State 
T.  Back  (Mo.  App.)  466. 

It  is  not  necessary  that  the  jurat  to  a  com- 
plaint for  violating  the  local  option  law  show 
that  it  was  sworn  to  by  a  credible  person. — 
Burk  T.  State  (Tex.  Cr.  App.)  585. 

^  5.    ^—  Xiridenoe. 

In  a  prosecution  for  pursuing  the  occupation 
of  selling  intoxicating  liquors  witliont  license, 
evidence  held  insufBcient  to  show  that  defendant 
pursued  such  occupation. — Barnes  v.  State  (Tex. 
Cr.  App.)  177. 

On  prosecution  for  violation  of  local  option  law, 
evidence  hcUl  sufficient  to  sustain  a  finding  that 
intoxicating  liquor  was  sold  by  accused.- Taylor 
V.  State  (Tex.  Cr.  App.)  181. 

Evidence  in  prosecution  for  illegal  sale  of  liq- 
uor held  to  authorize  a  finding  of  a  sale  by  de- 
fendant.—Latham  V.  State  (Tex.  Cr.  App.)  182. 

In  a  prosecution  for  sale  of  liquor  to  a  minor, 
evidence  that  defendant  had  knowledge  that 
the  boy  was  a  minor  held  sufficient  to  support 
a  conviction.— Carwile  v.  State  (Tex.  Cr.  App.) 
876. 

Evidence  that  a  sale  of  beer  took  place  on 
Sunday  considered,  and  held  to  support  a  con- 
viction.—Tackaberry  V.  State  (Tex.  Cr.  App.) 
384. 

In  a  prosecution  for  violating  the  local  option 
law,  admission  of  evidence  of  several  sales  held 
not  error,  in  th«  absence  of  a  request  to  re- 
quire the  state  to  elect— Walkw  v.  State  (Tex. 
Cr.  App.)  401. 

Evidence  in  a  prosecution  for  violation  of  a 
local  option  law  held  to  sustain  a  conviction. 
—Grimes  v.  State  (Tex.  Cr.  App.)  589. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion for  violating  local  option  law. — Sebastian 
T.  State  (Tex.  Cr.  App.)  849. 

On  a  prosecution  for  an  unlawful  sale  of  liq- 
uor, evideuce  as  to  other  sales  hel4  inadmis- 
sible.—Grimes  V.  State  (Tex.  Or.  App.)  862. 

i   6.  TriaL 

A  charge  in  a  prosecution  for  illegal  Uquor 
selling  held  not  to  shift  the  burden  of  proof. — 
Grimes  v.  State  (Tex.  Cr.  App.)  589. 

In  a  prosecution  for  violating  the  local  option 
law,  where  the  proof  showed  that  alcohol  was 
sold,  a  charge  defining  intoxicating  liquor  held 
not  necessary. — Sebastian  v.  State  (Tex.  Cr. 
App.)  849. 

INTOXICATION. 

Instructions,  see  "Criminal  Law,"  (  22. 


ISSUES. 

iew  on  a] 

JAILS. 


Presented  for  review  on  appeal,  aee  "Appeal 
and  Error,"  i  8. 


Se«  "Prisons." 


JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  §  4. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  I  L 
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JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "CouptB";   "Justices  of  the  Peace." 

Anthority  as  to  signing  and  settling  bills  of  ex- 
ceptions, see  "Exceptions,  Bill  of,^'  {  1. 

Comments  on  evidence,  see  "Criminal  Law,"  I 
18. 

Mandamns  to  judge,  see  "Mandamus,"  {  2. 

{   1.    Blgltts,  powers,  duties,  sad  liabll- 
Ittea. 

A  bail  bond,  taken  by  a  judge  after  adjourn- 
ment for  the  day,  htld  Talid.— State  v.  Kyei^ 
mann  (Mo.  Sup.)  639. 

An  action  for  damages  cannot  be  maintained 
against  a  judge  of  a  court  of  record  for  op- 
pressively, maliciously,  and  corruptly  entering 
a  decree  of  disbarment  against  plaintiff  as  an 
attorney.— Webb  v.  Fislier  (Tenn.)  110. 

(  2.    Dlsqnallfleation  to  act. 

Under  Rev.  St.  1899,  i  1760,  a  probate  judge, 
objected  to  as  having  been  of  counsel,  cannot 
determine  the  fact,  but  must  certify  the  pro- 
ceedings to  the  circuit  court. — State  ex  rel. 
Latimer  v.  Gray  (Mo.  App.)  1081. 

Under  Rev.  St  1899,  t  1760,  the  fact  that 
the  probate  judge  is  objected  to,  as  having 
been  of  counsel  in  some  matters  of  exceptions 
to  an  administrator's  report,  necessitates  cer- 
tifying to  the  circuit  court  all  of  the  excep- 
tions.— State  ex  rel.  Latimer  v.  Gray  (Mo. 
App.)  1081. 

Sayles*  Ann.  Civ.  St.  art.  1069,  requiring  an 
exchange  of  district  judges  where  a  judge  is 
disqualified,  held  not  in  violation  of  Const, 
art.  11,  i  5.— Kruegel  v,  Nash  (Tex.  Civ.  App.) 
(SOI. 

JUDGMENT. 

Harmless  error,  see  "Appeal  and  Error,"  S  22. 
In  criminal  proaecntions,  see  "Criminal  Law," 

§  27. 
Review,  see  "Appeal  and  Error." 
Sales  under  judgment,  see  "Judicial  Sales." 

In  cuMoru  by  or  {tgalntt  particular  docse*  of 

partle*. 
See  "Counties,"  S  4;   "Infants,"  {  1;  "Partner- 
ship," §  3 ;  "States,"  g  3. 

in  fHiracuUjT  dvU  acUong  or  proceedings. 

See  "Ejectment,"  $  3;  "Specific  Performance," 
i  S. 

Decree  in  equity,  see  "Equity."  {  4. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror,"' §  24. 

On  bonds,  see  "Bail,"  {  1. 

On  insurance  policy,  see  "Insurance,"  8  14. 

To  enforce  vendor's  lien  on  lands  sold,  see  "Ven- 
dor and  Purchaser,"  S  3. 

To  foreclose  mortgage,  see  "Chattel  Mortga- 
ges," S  3. 

I   1.     Ifatnre   and  essontlala  In  general. 

Record  held  to  show  that  a  decree  was  ren- 
dered in  vacation  and  was  void. — Biffle  v.  Jack- 
son (Ark.)  500. 

Where  an  answer  contained  affirmative  de- 
fenses and  a  general  denial,  and  defendant  re- 
fused to  i)lead  further  after  the  granting  of  a 
motion  to  make  the  denials  more  definite  and 
certain,  rendition  of  judgment  for  plaintiff  on 
an  ex  parte  hearing  held  error. — Ritchey  v. 
Home  Ins.  Co.  (Mo.  App.)  44. 

i  2.     On  eonsent,  offer,  or  adalaalon. 

Where  an  ngrepment  for  judgment  was  filed, 
and  the  court  ordered  "judgment  as  per  agree- 
ment filed,"  a  judgment  entered  thereon  is 
valid,  though  it  does  not  recite  that  evidence 


was  heard.— Day  t.  Johnson  (Tex.   Ci'v.    Apr  ) 
426. 

I  3.    By  def  anit. 

An  amendment  to  a  petition  to  have  an  i  i- 
terest  in  land  set  aside  held  to  set  up  a  di-^ 
tinct  cause  of  action  from  that  in  the  origimi 
petition,  so  that,  process  not  having  issued  there- 
on, the  default  judgment  was  void. — Cope  v. 
Slayden  (Ky.)  281. 

That  the  judgment  is  in  form  one  by  defacit 
instead  of  one  overmling  demurrer  to  the  peti- 
tion held  harmless.- Lane  ▼.  Dowd  (Mo.  Sap. 
032. 

Refusal  of  judgment  against  a  nonresident  (t 
default,  and  allowing  him  until  the  succe«di3£ 
term  to  answer,  held  not  error. — Owen  t.  Kaho. 
Loeb  &  Co.  (Tex.  Civ.  App.)  432. 

S   4.     On  trial  of  lames. 

Under  AcU  1804  (Ky.  St  {(  2127,  2128),  msr- 
ried  woman  held  estopped  by  judgment  against 
her  to  attack  execution  sale  on  the  Rronnd  that 
she  was  merely  surety  for  her  bnsbaud. — Her- 
ring V.  Johnston  (Ky.)  793. 

Where  the  return  on  an  application  for  man- 
damus against  a  circuit  judge,  to  compel  tie 
decision  of  a  case,  showeid  that  the  case  hsd 
been  on  submission  on  a  full  record  but  two 
judicial  days  before  the  applicntion  was  made, 
the  writ  will  be  denied. — Mclnerney  t.  Tax- 
vin  (Ky.)  1107. 

S  S.     Opening;  or  Taoatlns. 

A  judgment  rendered  on  a  compromise  MV 
not  subject  to  be  set  aside  for  representatinn; 
inducing  it,  consisting  of  the  allegations  of  tiK 
pleadings.— Watts  t.   Bruce   (Tex.   Clr.   App.1 

A  judgment  rendered  on  a  comproxniae  in  la 
action  for  the  recovery  of  land  held  not  8nhj«-t 
to  be  set  aside,  because  defendant  did  not  rep- 
resent all  the  title  adverse  to  plaintiffs. — Watu 
T.  Bruce  (Tex.  Civ.  App.)  258. 

i  6.    EanltabU  relief. 

.41  judgment  creditor's  insolvency  wOl  entitI--> 
the  judgment  debtor  to  enjoin  the  collection  vf 
the  judgment,  so  that  a  counterclaim  which  he 
has  may  be  established  as  a  credit  against  it.— 
Norton  v.  Wochler  (Tex.  Civ.  App.)  1025. 

i  7.    Collateral  attaek. 

Judgment  against  nonresident  infant  defend- 
ants held  not  open  to  collateral  attack  as  voM 
for  want  of  jurisdiction  of  persons. — Myers  t. 
Pedigo  (Ky.)  734. 

Judgment  of  circuit  court  in  action  by  pnr- 
chascr  from  widow  to  establish  title  to  home- 
stcud,  held  not  open  to  collateral  attack  becsn>'' 
void  for  want  of  jurisdiction  of  8nbject-matt«r. 
—Myers  v.  Pedigo  (Ky.)  734. 

{  8.     Constmotlon     and     operation     ia 
general. 

A  judgment  in  an  action  to  set  aside  a  formfr 
judgment  and  for  the  recovery  of  land,  and  -n-hkh 
disposed  of  all  the  land  in  accordance  with  the 
previous  Judgment  held  to  have  determined  the 
rights  of  a  party  thereto  not  bound  by  sn<ji 
prior  Judgment— Watts  T.  Bruce  (Tex.  Civ. 
App.)  258. 

I  8.     Merger  and  bar  of  oansea  of  aetiea 
and   defenses. 

An  action  for  the  reduction  of  city  Umit<. 
which  was  dismissed  without  trial  on  the  mer- 
its, held  no  bar  to  mandamus  proceedings  t« 
compel  a  subsequent  city  council  to  puss  a  s*^- 
ond  ordinance  for  the  same  purpose.— City  «.f 
I^ebanon  v.  Knott  (Ky.)  790. 

A  decree  in  partition,  rendered  pursuant  to 
Rev.  St  1899,  §  4386,  held  conclusive  in  sab- 
sequent  suit  in  ejectment  between  the  same 
parties.- Bartley  v.  Bartley  (Ho.  Sap.)  521. 

The  fact  that  the  indorsee  of  notes,  whes 
sued  on  a  check  given  for  their  purchase,  fail-       ; 
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d  to  couuterclaim  the  indorser's  liability  on  liis 
lulorsement,  will  not  preclude  a  subsequent 
tiit  to  enforce  it;  the  statute  authorizing  coun- 
erclaims  being  permissiye.— Norton  -^  Woch- 
er  (Tex.  Civ.  App.)  1025. 

i  lO.   OoneliudTemess   of  adjudication. 

Validity  of  claim  against  estate  held  res  ju- 
licata. — Robertson  v.  Robertson  (Ky.)  813. 

Defendant  in  replevin  held  not  entitled  to  in- 
I'odnce  evidence  of  damage  ofter  judgment  in 
mother  suit  with  which  the  replevin  action  had 
jeen  consolidated. — Freeman  v.  Lavenue  (Mo. 
\|)P.)  1085. 

Order  appointing  third  party  guardian  of  c«r- 
:iiin  children  held  conclusive  as  to  fitness  of  the 
:hird  party  and  unfitness  of  the  mother. — 
^eardsley  v.  Thomas  (Tex.  Civ.  App.)  411. 

An  indorser  who  has  recovered  judgment  for 
he  purchase  price  of  notes  is  estopped  there- 
>j  from  denying  their  validity  when  his  liabil- 
ty  as  indorser  is  sought  to  be  enforced. — ^Nor- 
;on  V.  Wochler  (Tex.  Civ.  App.)  1025. 

ill.    Uen. 

A  purchaser  of  property  is  cliarged  with  notice 
>f  a  judginent  entered  against  his  vendor  under 
1  name  differently  spelled,  but  idem  gonans,  and 
jrnotically  identical.  —  Green  v.  Meyers  (Mo. 
^pp.)  128. 

An  omission  to  name  costs,  or  the  amount 
:hereof,  does  not  invalidate  a  judgment,  under 
Rev.  St.  1899,  $  3759.— Green  v.  Meyers  (Mo. 
\pp.)  128. 

Judgment  abstracted  by  initials  of  Christian 
lame  is  notice. — Green  v.  Meyers  (Mo.  App.)  128. 

AVhere  indices  of  a  judgment  abstract  are  kept 
io  the  vowel  system;  a  purchaser  of  property 
n'lioso  vendor's  name  may  be  spelled  with  either 
one  of  two  vowels  is  bound  to  search  under 
both.— Green  v.  Meyers  (Mo.  App.)  128. 

A  judgment  lien  held,  under  Sayles'  Rev.  St. 
arts.  3289,  3290,  to  have  expired  when  plnintifEs 
l)nrchnsed  land  from  the  judgment  debtor. — 
First  Xat.  Bank  v.  Adams  (Tex.  Civ.  App.)  403. 

A  judgment  held  insufflcieut  to  create  a  lien 
b.v  reason  of  defects  in  the  abstract,  and  in 
the  record  and  indexing  thereof. — Schneider  v. 
Dorsey  (Tex.  Civ.  App.)  1029. 

{12.  FaTmeitt,  aatlaf  action,  merger,  and 
diaoharEe. 

Evidence  considered,  and  held  to  show  that 
a  ci-rtaii!  judgment  had  been  satisfied. — How- 
ard v.  London  Mfg.  Co.  (Ky.)  771. 

Where  a  plaintiff  in  ejectment  recovered  judg- 
ment of  restitution  and  for  damages  and  rent, 
nnd  defendant  recovered  judgment  for  improve- 
ments, the  amounts  should  be  set  off. — lice  v. 
Fleming  (Mo.  Sup.)  089. 

Where  one  of  three  defendants,  against  whom 
a  joint  judgment  had  been  rendered,  paid  the 
entire  sum  due  and  took  an  assignment  from 
the  judcnient  creditor,  the  judgment  was  there- 
iiy  extinguished,  and  the  purchaser  was  not 
entitled  to  enforce  contribution  by  execution. — 
Deleshaw  v.  Edelen  (Tex.  CSv.  App.)  413. 

i  13.  Action!  on  ^ndfpnente. 

Allog.ntions  of  jurisdiction  of  court  Of  sister 
stJito  lirld  sufficient  in  action  on  its  judffment. 
—Montgomery  v.  (Consolidated  Boat  Store  Co. 
(Ky.)  816. 

Transcript  of  judgment  of  sister  state,  certi- 
fied as  rc(iuired  by  St.  U.  S.  jS§  90.V909  [U. 
S.  Comp.  St.  1001,  pp.  077-0791,  held  to  con- 
tain a  conii)lpte  copy  of  the  judgment. — Mont- 
gomery Y.  Consolidated  Boat  Store  Co.  (Ky.) 
Hlfi. 

JUDICIAL  NOTICE 

In  civil  actions,  see  "Evidence,"  i  1. 
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JUDICIAL  SALES. 

Of  property-  of  decedent,  see   "Shtecutors  and 

Administrators,"   g   5. 
Of    property    of    infant,    see    "Guardian    and 

Ward,"  I  3. 
On  execution,  aee  "Execution,"  §  3. 

Evidence  held  insufficient  to  waiTant  setting 
aside  judicial  sale  for  inadequacy  of  appraise- 
ment.—Mastin  V.  Zweigart  (Ky.)  750. 

The  mere  fact  that  a  brother  of  an  apprais- 
er bid  at  a  judicial  sale  will  not  invalidate  it. 
— Maetin  v.  Zweigart  (Ky.)  750. 

Kvidence  held  insufficient  to  warrant  setting 
aside  a  judicial  sale  for  prejudice  of  apprais- 
ers.-Mastin  V.  Zweigart  (Ky.)  750. 

On  a  judicial  sale  of  lands,  taxes  should  be 
paid  from  the  purchase  price. — Brown  v.  Tim- 
mons  (Tenn.)  958. 

Where  on  a  judicial  sale  of  lands  taxes  are 
not  paid  from  the  price  before  confirmation, 
the  same  may  be  done  after  confirmation,  while 
the  funds  are  under  the  control  of  the  court.— 
Brown  y.  Timmons  (Tenn.)  958. 

JURISDICTION. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror," §2. 

Appellate  jurisdiction,  see  "Justices  of  the 
Peace,"  S  2. 

Effect  of  appearance,  see  "Appearance." 

Of  disputed  claims  against  decedents'  estates, 
sec  "Executors  and  Administrators,"  {  4. 

Of  particular  courts,  see  "Courts." 

Want  of,  ground  for  collateral  attack  on  judg- 
ment, see  "Judgment,"  §  7. 

JurUdiction  qfparticular  actUma  or  proceedings. 

See  "Habeas  Corpus,"  g  1. 

Against  surviving  partners,   see  "Partnership," 

By    or    against  trustees   in    bankruptcy,    see 

"Bankruptcy,"  $  1. 
Criminal   prosecutions,   see   "Intoxicating   Liq- 

uors,"  j|8-6. 

JURY. 

Custody  and   conduct,  see  "Criminal  Law,"  g 

24. 
Discrimination  as  to  service  on  juries,  see  "Qvil 

Rights." 
Disqualification   of  juror  as   ground   for    new 

trial,  see  "Criminal  Law,"  g  26. 
Instructions  in  civil  actiovs,  see  "Trial,"  g  5. 
Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  g  22. 
Harmless  error  in   selection  and  impaneling  of 

jurors,  see  "Appeal  and  Error,"  g  22. 
Questions  for  jury  in  civil  actions,  see  "Trial," 
^8  4. 
Questions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  g  21. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  g  4. 
Venlict  in  civil  actions,  see  "Trial,"  g  6. 
Verdict  in  criminal  prosecutions,  see  "Criminal 

Law,"  g  25. 

t    1.     Right  to  trial  by  Jury. 

The  amendment  to  Const,  art.  2,  g  28,  allow- 
ing nine  jurors  to  find  n  verdict  in  courts  of 
re<ord,  is  constitutional. — Hubbard  v.  St.  I»nis 
&  M.  R.  B.  Co.  (Mo.  Sup.)  1073. 

g  2.     Snamoning,  attendance,  discharge, 
and  compensation. 

On  a  triol  for  murder,  the  failure  of  the  court 
to  accept,  in  the  list  of  40  from  whom  the  12 
jurors  were  selected,  some  persons  summoned 
whom  defendant  would  have  preferred  to  those 
accepted,  held  not  error.— State  v.  Reynolds 
(Mo.  Sup.)  39. 
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Rev.  St.  S  8795,  providing  for  the  drawing  of 
jnrors,  held  directory  only. — StAte  v.  May  (Mo, 
8np.)  918. 

Under  Rev.  St.  |§  3795,  3797,  wliere  Jury 
panel  had  been  exhansted  before  a  jury  had 
been  obtained  to  try  a  criminal  case,  the  court 
was  justified  in  making  out  a  list  of  additional 
names  to  be  snmmonpd  to  complete  the  panel. 
—State  v.  May  (Mo.  Sup.)  918. 

Rev.  St.  §  3797,  authorizing  a  trial  judge 
to  make  out  a  list  of  Jurors  to  complete  a 
panel,  held  applicable,  though  the  jury  was  a 
special  jury,  as  distinguished  from  a  regular 
one.— State  v.  May  (Mo.  Sup.)  918. 

I  8*     Oompctency  of  Jnrors,  oluUleaKea. 
and  objeotlons. 

Failure  to  investigate  jurors'  competency  on 
voir  dire  held  to  preclude  urging  their  prejudice 
on  motion  in  arrest— Russell  v.  State  (Tex.  Cr. 
App.)  190. 

An  examination  of  a  juror  held  not  to  show 
he  had  such  an  opinion  as  to  disqualify  him. — 
Taylor  v.  State  (Tex.  Cr.  App.)  396. 

On  a  prosecution  for  receiving  stolen  prop- 
erty, held  error  to  allow  on  the  pury  those  who 
had  served  on  the  jury  on  the  trial  of  the  thief. 
—Clark  T.  State  (Tex.  Cr.  App.)  591. 

In  criminal  cases  certain  conduct  on  .trial 
held  not  erroneous  as  a  challenge  to  a  juror 
during  his  absence  from  courtroom. — Dodd  t. 
State  (Tex.  Cr.  App.)  1015. 

Where  the  interests  of  two  defendants  joint- 
ly sued  were  identical,  they  were  not  entitled 
to  Beparate  jury  lists  or  more  than  six  per- 
emptory challenges.— St  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Barnes  (Tex.  Civ.  App.) 
1041. 

JUSTICES  OF  THE  PEACE 

i  1.    FrooediuM  In  eivU  cases. 

Under  Rev.  St  S  3852,  written  contract  Md 
admissible  in  justice's  court  on  behalf  of  defend- 
ant, without  having  been  pleaded. — Helm  v.  Mis- 
souri Pac.  R.  Co.   (Mo.  App.)  148. 

Under  Rev.  St  1899,  S  3853,  a  suit  before 
a  justice  cannot  be  dismissed  for  insuflScienc^ 
of  the  account  filed  by  plaintiff,  where  a  suffi- 
cient account  is  filed  before  trial. — White  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  716. 

In  an  action  on  account  before  a  justice,  ac- 
count filed  held  sufficient.— White  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  App.)  716. 

Though  the  return  of  service  indorsed  on  a 
justice's  summons  does  not  show  that  the  per- 
son making  the  service  had  not  authority  to 
make  it,  the  presumption  is  in  favor  of  the 
judgment— Foust  v.  Warren  (Tex.  Civ.  Am>.) 
404. 

S   2.    Review  o<  prooeedinKS. 

A  defense  setting  up  a  partial  failure  of  con- 
sideration is  a  counterclaim,  and  must  be  plead- 
ed before  a  justice,  under  Rev.  St  §§  3852,  4078, 
in  order  to  be  available  on  appeal.— Shepherd  v. 
Padgett  (Mo.  App.)  490. 

Under  Rev.  St.  1899,  H  3381,  3382,  an  appel- 
lant, who  failed  to  file  his  appeal  within  the 
time  limited,  htld  not  entitled  to  show  cause  for 
his  default,  where  the  appellee  did  not  file  a 
transcript,  but  moved  to  dismiss  the  appeal. — 
Warner  v.  Bonahue  (AIo.  App.)  492. 

Under  Rev.  St  1899,  art.  2,  §  4160,  subd.  4. 
Sunday  is  to  be  included  in  computing  the  time 
within  which  an  appeal  from  a  justice's  judg- 
ment in  forcible  entry  and  detainer  sbnli  be 
taken.— Warner  v.  Donahue  (Mo.  App.)  492. 

Under  Rev.  St  1899,  H  1699,  1731,  3370, 
an  appeal  from  a  justice  in  forcible  entry,  taken 
while  a  term  of  the  circuit  court  was  adjourn- 
ed in  the  county  for  the  purpose  of  holding  court 
in  other  counties  of  the  same  circuit,  held  to 


have  been  taken  in  term  time,  and  retnma'-'- 
within  six  days. — Warner  v.  Donahue  (Mo.  Ap;  t 
492. 

In  an  action  on  a  note  to  a  bank,  proof  oOen-i 
by  defendant  on  an  appeal  from  a  josticv'i 
judgment  held  not  a  change  in  the  defense,  for- 
bidden by  Rev.  St.  1899,  (  4079.— Van  Bukz 
County  Sav.  Banic  v.  Mills  (Mo.  App.)  497. 

Dismissal  of  action  by  county  court  on  ap- 
peal from  justice's  court  held  error,  notwitk- 
standing  dismissal  of  plea  in  reconvention,  bj 
which  commencement  of  suit  on  Snnday  hd 
been  waived. — Benchoff  v.  Stephenson  (Tex 
Civ.  App.)  106. 

One  who  intervened  in  a  suit  in  fustitf's 
court  to  foreclose  a  lien,  but  who  failed  to  ask 
for  judgment  against  defendant,  conld  anh>DJ 
in  the  county  court. — Donglas  v.  Robertsuo 
(Tex.  Civ.  App.)  808. 

On  appeal  from  a  justice  to  the  district  ooun. 
it  is  not  necessary  for  appellant  to  give  a  boad. 
where  no  judgment  against  him  except  fv 
costs  is  rendered,  and  defects  in  the  tiond  are 
immaterial. — Yoges  v.  Dittlinger  <Tex.  Cir. 
App.)  875. 

Where  plaintiff  sued  in  the  justice's  conrt  for 
special  salary,  it  was  error  to  permit  him  rn 
amend  in  the  county  court,  claiming  an  ad-1- 
tional  item  as  guarantied  salary. — Sam  liife  Ins. 
Co,  ▼.  Murff  (Tex.  Civ.  App.)  1040. 

KNOWLEDGE 

Effect  of  ignorance  of  cause  of  action  on  limita- 
tion, see  "Limitation  of  Actions,"  |  2. 

LACHES. 

Effect  in  equity,  see  "Equity,"  S  2. 

LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,"  I  L 
Operation  of  railroad  under  unrecorded   lease, 
see  "Railroads,"  i  1. 

§    1.    Terau  for  years. 

Where  a  landlord,  after  abandonment  of  tbe 
premises  by  the  tenant,  rents  on  his  own  a>-- 
couat  it  is  an  acceptance  of  the  surrender.— 
Hnyes  v.  Goldman  (Ark.)  563. 

Tenant  held  to  have  elected  to  renew  lease 
for  another  year.— Hayes  t.  Goldman  (AtIl.) 
563. 

Conveyance  by  landlord  of  such  title  to  dii- 
mised  premises  as  he  had  acquired  under  pur- 
chase at  a  foreclosure  sale  held  not  to  release 
tenant  from  liability  for  rent,  whether  land- 
lord's remaining  title  was  valid  or  not — AlXord 
V.  Carver  (Tex.  Civ.  App.)  869. 

Attornment  of  tenant  to  third  person  under 
threatened  eviction  held  not  to  release  tenant 
from  liabiliy  to  landlord  for  rent.— Aiford  r. 
Carver  (Tex.  Civ.  App.)  869. 

I  8.     Premises,  and  eaJoyaieBt  «uad  ase 
thereof. 

Where  a  landlord  lets  premises,  the  occupa- 
tion of  which  subsequently  constitutes  a  nni- 
eance,  the  landlord  is  not  liable,  unless  the  iini- 
sance  complained  of  arose  necessarily  from 
such  use. — Louisville  &  N.  Terminal  Ca  r. 
Jacobs  (Tenn.)  954. 

In  action  for  damages  from  nuisance,  c«a- 
sisting  of  railroad  roundhouse,  question  whetli- 
er  a  nuisauce  arose  necessarily  from  its  ordi- 
nary use  by  defendant's  lessee  held  tot  Ok 
jury. — Louisville  &  N.  Terminal  Co.  ▼.  Jacok 
(Tenn.)  954. 

In  action  for  damages  from  nuisauce,  con- 
sisting of  railroad  roundhouse,  held  error  tu 
withdraw    testimony    tending   to    show    round- 
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LOUse  n^ed  b7  tenant  of  defendant. — ^LonisTille 

i  N.  Terminal  Co.  t.  Jacobs  (Tenn.)  054. 

A  tenant  Aeld  not  entitled  to  recover  for  the 
98S  of  the  use  of  water  and  improTements,  in 
he  absence  of  evidence  of  damage  thereby. — 
iiggs  V.  Gray  (Tex.  Civ.  App.)  101. 

In  the  absence  of  a  promise  by  a  landlord  to 
eimburse  a  tenant  for  repairs,  the  amount  ex- 
tended therefor  cannot  be  recovered.— Kiggs  v. 
3ray  (Tex.  Civ.  App.)  101. 

i  3.     Rent  and  adTanoes.    ' 

Evidence  htiUt  to  require  sabmission  of  <iv»9- 
ion  whether  landlord  had  accepted  tenant's 
nirrender  of  premises. — Hayes  v.  Goldman 
Ark.)  S63. 

Where  a  tenant  removed  and  sold  cotton  the 
lay  sQCceeding  the  execution  of  an  afildavit  for 
I  distress  warrant  before  the  levy  thereof,  such 
lets  established  that  he  was  "about  to  so  re- 
nove  the  property"  when  the  affidavit  was 
nade. — Kiggs  v.  Gray  (Tex.  Civ.  App.)  101. 

A  tenant  in  an  action  for  distress  held  en- 
:ltled  to  recover  from  the  landlord  the  value 
)f  property  levied  on  under  the  distress  war- 
rant, which  was  delivered  to  the  landlord  and 
x>n8umed  by  him. — Riggs  v.  Gray  (Tex.  Civ. 
1pp.)  101. 

The  carrring  of  cotton  to  a  gin  to  be  bailed, 
ind  the  using  of  a  reasonable  amount  of  feed, 
k«{d  not  to  constitute  an  appropriation  of  the 
products  by  the  tenant,  ju.stifying  the  issuance 
>f  a  distress  warrant. — Riggs  v.  Gray  (Tex. 
3iv.  App.)  101. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

iee  "Receiving  Stolen  Goods.** 

\    1.    Proaeontlon  and  piuilahmeiit. 

Defendant  in  a  larceny  case,  none  of  the  artl- 
Jes  being  worth  $50,  held  entitled  to  a  charge 
>n  misdemeanor,  on  the  theory  that  the  articles 
nay  have  been  taken  at  different  times. — ^White 
'.  State  (Tex.  Cr.  App.)  186. 

Instruction,  In  prosecution  for  theft,  upon  re- 
'ent  possession  of  stolen  property,  held  unneces- 
ary  m  view  of  evidence.— XUlison  v.  State  (Tex. 
>.  App.)  188. 

Requested  instruction.  In  prosecution  for  theft, 
:s  to  the  necessity  of  takmg,  held  sufficiently 
■overed  by  charge  given. — BSlison  v.  State  (Tex. 
3r.  App.)  188. 

On  a  prosecution  for  hMse  theft,  an  instruc- 
ion  that,  if  defendant  took  the  horse  merely  to 
ise  it,  the  jury  should  acquit,  held  proper. — 
Vindom  v.  State  (Tex.  Cr.  App.)  193. 

On  a  prosecution  for  horse  theft,  an  instruc- 
inn  that  the  Jury  should  acquit,  if  defendant 
'believed"  the  horse  had  been  borrowed  by  one 
nd  turned  over  to  him,  held  proper. — ^Wfndom 
.  State  (Tex.  Cr.  App.)  1»3. 

On  prosecution  for  horse  theft,  held,  that  there 
ras  no  variance  between  Indictment  and  proof. 
-Windom  v.  State  (Tex.  Cr.  App.)  193. 

An  indictment  for  the  theft  of  lost  money 
iroperly  charges  the  ownership  and  possession 
n  the  owner  of  such  money. — Martin  v.  State 
Tex.  Cr.  App.)  886. 

An  instruction  in  a  prosecution  for  horse 
testing,  that  certain  evidence  could  only  be 
ised  for  identification  of  the  horse,  held  prop- 
rly   refused.— Hays  v.   State   (Tex.   Cr.  App.) 

m. 

Evidence  Aeld  sufficient  to  sustain  a  couvic- , 
ioD  for  the  theft  of  mnles.- Bynum  v.  State , 
Tex.  Cr.  App.)  844.  I 


LAW  OF  THE  CASE. 

Decision  on  appeal,  aee  "Appeal  and  Error,"  8 
1& 

LAW  REPORTS. 

Reading  to  Jnry,  see  "Trial,"  S  8. 

LEADING  QUESTIONS. 

See  "Witnesses,"  S  2. 

LEASES. 

See  "Landlord  and  Tenant.** 

LEGACIES. 

See  "Wllla." 

LEGISLATIVE  POWER. 

See  "Municipal  Clorporations,"  8  Z 

LEVEES. 

A  tale  by  the  St.  Francis  district  levee  board 
of  timber  standing  on  lands  purchased  by  the 
board  held,  under  the  amendment  to  Act  Feb. 
15,  1893,  to  be  valid.— Myers  v.  Rolfe  (Ark.)  S2. 

LEVY. 

Of  attachment,  see  "Attachment,"  8  & 

LIBEL  AND  SLANDER. 

8   !•    Word*    and    aets    aetioaable,  and 
llablUtr  iberefor. 

In  an  action  for  slander,  certain  language 
held  actionable  per  se.— Fred  v.  Traylor  (Ky.) 
7G8. 

A  railway  company  which  makes  an  agree- 
ment whereby  a  third  party  is  to  solicit  adver- 
tising, and  which  thereafter  denounces  him  as 
a  swindler,  held  guilty  of  libel.— St.  Louis  S.  W. 
Ry.  Co.  of  Texas  v.  MeArthur  (Tex.  Civ.  App.) 

8  2.    PrlvUeged     eommwlcatlona,     and 
laalloe  ibereim. 

Defamatory  matter  in  a  pleading  held  perti- 
nent to  the  issues  in  the  suit.— <3rockett  v. 
McLanahan  (Teuu.)  950. 

Defamatory  matter  concerning  a  stranger  In 
a  pleading  is  absolutely  privileged,  if  it  la  per- 
tinent to  the  issues  of  the  suit — Crockett  v. 
McLauahan  (Tenn.)  950. 

By  the  question  whether  alleged  defamatory 
matter  contained  in  a  pleading  was  pertinent 
to  the  issues  in  the  case  is  meant  whether 
there  was  probable  cause  for  including  the 
matter  in  the  pleading.— Crockett  v.  McLana- 
han  (Tenn.)  950. 

Whether  or  not  a  certain  communication  was 
privileged  held  to  depend  on  whether  it  was 
actuated  by  malice. — St.  Louis  S.  W.  Rv.  Co. 
of  Texas  v.  MeArthur  (Tex.  Civ.  App.)  76. 

8   3.    Actloiis. 

Under  Code,  8  83,  plaintiff  may  sue  In  one 
action  for  slanderous  statements  made  by  de- 
fendant to  dirferent_partie8  at  different  times. 
—Fred  v.  Traylor  (Ky.)  768. 

It  is  a  question  of  law  whether  defamatory 
matter  in  a  pleading  is  pertinent  to  the  issues 
thereof. — Crockett  v.  McLanahan  (Tenn.)  95(). 

A  demurrer  held  not  to  admit  want  of  rea- 
sonable cause  for  making  defamatory  state- 
ments in  the  pleading.— Crockett  v.  McLanahan 
(Tenn.)  050. 
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Where,  in  an  action  for  libel,  the  court 
charged  the  jury  to  find  the  piiblication  was 
fahe  before  finding  for  plaintiff,  it  was  un- 
necessary for  it  to  give  defendant's  request  to 
find  in  its  favor  if  the  publication  was  true. 
—St  Louis  S.  W.  Ry.  Co.  of  Texas  v.  McArthur 
(Tex.  Cir.  App.)  76. 

"Where  the  party  writing  a  libelous  letter  re- 
specting plaintiff  was  defendant's  general  pas- 
senger and  ticket  agent,  it  was  unnecessary  to 
show  that  defendant  had  ratified  his  conduct, 
to  render  it  liable  for  exemplary  damages. — 
St  Louis  S.  W.  Ry.  Co.  of  Texas  v.  McArthur 
(Tex.  Civ.  App.)  7(5. 

Evidence  in  an  action  for  libel  held  to  tend 
to  show  express  malice,  warranting  exemplary 
damages.— St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
McArthur  (Tex.  Civ.  App.)  76. 

i  4.     Criminal  responsibility. 

A  criminal  libel  is  committed  by  any  writ- 
ing calculated  to  create  disturbance  of  the 
peace,  corrupt  public  morals,  or  lead  to  any 
act  which  when  done  is  indictable. — Provident 
Sav.  Life  Assur.  Soc.  v.  Johnson  (Ky.)  764. 

LICENSES. 

Injuries   to    licensees,   see   "Negligence,"   (    1; 
"Railroads,"  §S  7,  10. 

I   1.     For  ooenpatlons  and  priidlegcs. 

In  a  prosecution  for  pursuing  an  occupation 
without  license,  the  state  should  not  merely  show 
the  orders  of  the  commissioner's  court  levying 
the  tax,  but  also,  from  the  minutes  of  the  court, 
the  amount  of  such  levy.— Barnes  v.  State  (Tex. 
Or.  App.)  177. 

t    2.    In  respect  of  real  property. 

Obstructions  by  a  railroad  across  its  right  of 
way.  which  had  been  used  by  the  public  as  a 
road,  held  sufficient  notice  of  the  revocation  of 
the  license  to  the  public  to  nse  the  road.— Il- 
linois Cent  R.  Co.  v.  Waldrop  (Ky.)  1116. 

The  permissive  use  of  its  right  of  way  by  a 
railroad  company  as  a  passwny  does  not  con- 
fer on  the  public  a  right  to  its  use,  and  the 
company  may  close  the  nnssway  at  any  time. — 
Illinois  Cent.  R.  Co.  v.  Waldrop  (Ky.)  1116. 

Railroad  company  held  to  have  license  coupled 
with  Interest  in  certain  switch  built  on  private 
land.— Darlington  t.  Missouri  Pac.  Ry.  Co.  (Mo. 
App.)  122. 

License  of  railroad  company  in  switch  on  pri- 
vate land  held  not  revocable  or  arhitrar.v. — Dar- 
lington V.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  122. 

Tenant  held  not  entitled  to  revoke  license  given 
railroad  company  by  owner  to  use  of  switch 
track  on  the  land. — Darlington  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  122. 

LIENS. 

Hens  acquired  by  particular  remedUa  or  pro- 

eeedinga. 
See  "Attachment,"  §  2;    "Judgment,"  (  11. 

Particular  classes  of  Uena, 
See   "Attorney   and   Client,"    §   3;    "Carriers," 

g  2 ;  "Mechanics'  Liens" ;  "Railroads,"  t  «• 
Bailees,  see  "Bailment." 
MortgaKP,  see  "Mortgage?,"  i  1. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"   §  3. 

In  a  suit  to  foreclose  a  lien,  another  Hen- 
holder  may  intervene.— Douglas  v.  Robertson 
(Tex.  Civ.  App.)  8118. 

Whore  a  party  agreed  to  look  only  to  the 
property  of  a  voluntary  association  for  his 
claims,  such  agreement  did  not  create  an  equi- 
table lien  against  the  property  of  the  associa- 
tion.— Industrial  Lumber  Co.  v.  Texas  Pine 
l.aud  Ass'u  (Tex.  Civ.  App.)  875. 


LIFE  ESTATES. 

See  "Dower." 

Creation  by  deed,  see  "Deeds,"  S  2. 

Creation  by  wiU,  see   "Wills,"   S  4. 

An  agreement  by  a  life  tenant  to  reimburse 
one  who  has  paid  part  of  the  purchase  pri-t 
for  laud  held  not  enforceable  against  tbe  lan-ii 
in  the  hands  of  the  remainderman. — Clay  v. 
Clay's  Guardian  (Ky.)  810. 

LIFE  INSURANCE. 

See  "Insurance,"  {  6. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Laches,  see  "Equity,"  |  2. 

Particular  actions  or  proceedlnga. 
See  "Ejectment,"  S  1. 
Against  carriers,  see  "Carriers,"  §  3. 
Between  partners,  see  "Partnership,"  |  2. 
To  enforce  lien,  see  "Railroads,"  S  6- 

I  1.     Statutes  o<  limitation. 

Under  Ky.  St  §|  2515,  2.523.  4021.  and  Act 
May  23,  1890,  p.  149,  c.  1763,  an  action  to  re- 
cover back  taxes  on  an  annuity  alleged  to  hate 
been  omitted  held  barred  after  five  years  fri'ii 
the  date  the  property  should  have  been  bs9«s- 
ed.— Commonwealth  v.  Nute  (Ky.)  1090. 

Under  Ky.  St.  |§  469,  2515,  2.523.  4021.  a 
proceeding  to  compel  a  taxpayer  to  list  prop- 
erty for  any  one  year  is  barred  if  not  betun 
within  five  years  from  the  time  when  it  couid 
first  have  been  instituted.— Chicago,  St.  L.  & 
N.  O.  Ry.  Co.  v.  Commonwealth  (Ky.)  1119. 

Rev.  St  1899,  §  4297,  limiting  the  time  with- 
in which  an  action  can  be  brought  on  a  jii>It- 
ment  to  ten  years,  does  not  apply  to  a  judtr- 
ment  recovered  before  such  statute  was  en- 
acted.—Tice  V.  Fleming  (Mo.  Sup.)  689. 

Limitations  do  not  run  in  favor  of  one  :r. 
possessiun  of  land,  as  against  the  state. — Zi'ui-J^ 
V.  UoCTman  (Tex.  Civ.  App.)  443. 

{  8.     Oompntatlon  of  period  of  liaalta- 
-tlon. 

When  a  claim  for  rent  for  a  certain  year  ii 
first  made  in  an  amended  petition,  filed  aft^'f 
the  time  within  which  an  action  could  l-e 
hroucrht  therefor,  the  claim  is  barred. — Fisher 
V.  Musick's  Ex'r  (Ky.)  787. 

Creditor  held  excused  from  discovery  of  fraud, 
so  as  to  relieve  from  bar  by  limitations  hi$ 
suit  to  set  aside  fraudulent  conveyance. — Wil- 
hoit  V.  Musselman  (Ky.)  1112. 

Limitations  held  not  to  have  begun  to  raa 
against  remaindermen's  right '  to  recover  lani 
in  which  decedent's  widow  had  conveyed  ha 
quarantine  right,  until  her  death. — Graham  t. 
Stafford  (Mo.  Sup.)  507. 

A  claim  for  attorney's  fees,  as  provided  in  t 
note,  held  barred  by  limitations.  If  not  prosecut- 
ed within  four  years  after  the  maturity  of  the 
note.— Nease  v.  James  (Tex.  Civ.  App.)  87. 

Under  Rev.  St.  art.  3358,  an  action  to  enjoin 
the  execution  of  a  judgment  is  barred  at  llie 
expiration  of  four  ye.'irs  after  the  existence  ri 
the  judgment  is  discovered. — Foust  ▼.  Warn* 
(Tex.  Ciy.  App.)  404. 

LIMITATION  OF  LIABILITY. 

Of  carriers,  see  "Carriers,"  ${  2,  5. 

In  insurance  policy,  see  "Insurance,"  |  9, 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 
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LIS  PENDENS. 

Pendency   of   other   action    Kround    for    abate- 
ment, see  "Abatement  and  ReviTal,"  {  1. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"   i  8. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations." 

LOCAL  LAWS. 

See  "Statutes,"  {  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liqoors,  see  "Intoxicat- 
ing Liquors,"  i  1. 

LOCATION. 

Of  railroads,  see  "Railroads,"  |  2. 

LOGS  AND  LOGGING. 

In  a  contract  for  the  sale  of  standing  timber, 
a  description  of  the  timber  as,  "oil  the  mer- 
chantable yellow  poplar,  ash,  and  encumber 
trees  owned  by  us''  on  a  certain  tract  of  land 
is  sufficiently  definite.— Hays  r.  McLin  (Ky.) 
339. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant/'  S  ^■ 

MAINTENANCE 

See  "Champerty  and  Maintenance." 

MALICE. 

See  "Libel  and  Slander."  {  2;   "Malicious  Mis- 
chief." 
Evidence  of,   in   action   for  malicious  prosecu- 


nons  pr 
1,"  I  I. 


tion,  see  "Malicious  Prosecution, 

MALICIOUS  MISCHIEF. 

In  a  prosecution  for  maliciously  shooting  a 
dog,  evidence  Jielil  not  to  justify  the  shooting 
on  the  ground  of  self-defense. — Atchison  v.  State 
(Tex.  Gr.  App.)  998. 

Where  defendant  pleaded  alibi,  to  a  prosecu- 
tion for  maliciously  shooting  a  dog,  he  was 
not  entitled  to  set  up  apparent  danger  in  jus- 
tification.—Atchison  V.  State  (Tex.  Cr.  App.) 
098. 

In  a  prosecution  for  maliciously  shooting  a 
dog,  evidence  of  the  dog's  viciousness  held  in- 
admissible.—Atchison  V.  State  (Tex.  Cr.  App.) 
098. 

In  a  prosecution  for  maliciously  shooting  a 
dog,  evidence  that  others  had  threatened  to 
shoot  the  dog  lield  inadmissible.— Atchison  t. 
State  (Tex.  Cr.  App.)  998. 

In  a  prosecution  for  maliciously  shooting  a 
dog,  evidence  held  to  justify  a  conviction. — At- 
chison V.  State  (Tex.  Cr.  App.)  998. 


In  a  prosecution  for  killing  a  dog,  a  bill  of 
exceptions  that  defendant  offered  to  prove 
threats  by  others  to  kill  the  dog,  not  naming 
such  persons,  held  insufficient.  —  Atchison  t. 
State  (Tex.  Cr.  App.)  998 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

(    1.    Actions. 

In  action  for  malicious  prosecution,  an  in- 
struction as  to  probable  cause  that  should  be 
given  set  out. — Provident  Sav.  Life  Assur.  Soc. 
V.  Johnson  (Ky.)  754. 

The  question  as  to  what  facts  constitute  prob- 
able cause  for  a  prosecution  is  a  question  of 
law  for  the  court. — Provident  Sav.  Life  Assur. 
Soc.  V.  Johnson  (Ky.)  754. 

On  malicious  prosecution,  the  question  wheth- 
er certaiu  facts  existed,  which  if  they  do  exist 
show  probable  cause,  is  for  the  jury. — Provi- 
dent Sav.  Life  Assur.  Soc.  v.  Johnson  (Ky.) 
754. 

In  an  action  for  malicious  prosecution,  libel- 
ous matter  that  was  laid  before  the  grand  jury, 
but  which  was  not  included  in  the  indictment 
against  plaintiff,  heid  not  admissible  to  justify 
defendant's  conduct. — Provident  Sav.  Life  As- 
sur. Soc.  Y.  Johnson  (Ky.)  754. 

In  action  for  malicious  prosecution,  held  er- 
ror not  to  permit  in  evidence  certain  para- 
graphs of  the  indictment,  though  the  prosecut- 
ing attorney  had  elected  not  to  prosecute  on 
them.— Provident  Sav.  Life  Assur.  Soc.  v. 
Johnson  (Ky.)  754. 

The  fact  that  a  person  has  been  acquitted 
of  a  criminal  charge  does  not  tend  to  prove  a 
want  of  probable  cause  for  the  prosecution,  on 
a  suit  for  malicious  prosecution. — Bekkeland  v. 
Lyons  (Tex.  Sup.)  56. 

MALICIOUS  TRESPASS. 

See  "Trespass,"  S  2. 

MANDAMUS. 

To   compel   payment   of   municipal   bonds,  see 
"Municipal  Corporations,"  i  11. 

I    1.     Katnre   and   Kronnds   In   ceneraL 

Under  Rev.  St.  1889,  (  8067,  mandamus 
will  not  lie  to  compel  a  tax  collector  to  receive 
a  school  tax  for  the  proper  district,  where  the 
list  filed  erroneously  charged  it  to  another 
district. — State  ex  rel.  Hamilton  v.  Brown  (Mo. 
Sup.)  640. 

(  2.    Subjects  and  pnmoses  of  relief. 

Under  Code  Civ.  Proc.  f  477,  Ky.  St  i  1563, 
the  court  may  issue  writ  of  mandamus  against 
the  governing  committee  of  a  political  party 
as  officers.— Xoung  v.  Beckham  (Ky.)  1092. 

Under  Coast.  Amend.  1884,  |  8,  the  Supreme 
Court  held  to  have  jurisdiction  of  a  proceeding 
by  mandamus  to  compel  the  Court  of  Appeals 
to  reinstate  an  appeal  improvidently  dismissed. 
—State  ex  rel.  Chicago.  R.  I.  &  P.  Ry.  Co. 
V.  Smith  (Mo.  Sup.)  692. 

The  action  of  the  trial  judge  in  refusing  to  al- 
low the  account  of  witnesses  in  a  criminal  case, 
under  Code  Cr.  Proc.  art.  1093,  cannot  be  re- 
viewed or  controlled  by  mandamus. — Murray  t. 
GUlespie  (Tex.  Sup.)  160. 


MANDATE. 


See  "Mandamus.' 


To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,'*  (  24. 
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MANSUUGHTER. 

See  "Homicide,"  (  2. 

MAPS. 

As  eyideiice,  see  "Eridence,"  (  7. 

MARRIAGE. 

See  "Divorce";    "Husband   and  Wife." 

Facta  examined  and  held  not  sufficient  to  es- 
tablish a  common-law  marriage. — Lee  v.  State 
(Tex.  Cr.  App.)  1005. 

MARRIED  WOMEN. 

See  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

I    1.    The  relation. 

A  servant  held  rightfully  discharged.— Shnte 
&  Limont  v.  McVitie  (Tex.  Civ..  App.)  433. 

I  2.     Servloos  and  eompeatation. 

Where  a  contract  for  services  is  silent  a*  to 
where  the  services  are  to  be  performed,  oral 
evidence  is  admissible  to  show  the  intent  of  the 
parties.— Cook  v.  Todd  (Ky.)  779. 

Where  a  contract  for  services  is  silent  as  to 
the  place  where  they  are  to  be  rendered,  it 
will  be  presumed  they  are  to  be  rendered  in 
the  state.— Cook  v.  Todd  (Ky.)  779. 

Where  plaintiff  contracted  to  superintend  a 
manufacturing  plant  in  the  state,  he  was  not 
required  to  object  to  the  removal  of  the  plant 
to  another  state,  to  preserve  his  rights,  under 
the  contract,  to  the  salary  after  suai  removaL 
on  his  refusal  to  move  with  it. — Cook  t.  Todd 
(Ky.)  779. 

A  servant,  suing  for  compensation  after  dis- 
charge, held  not  entitled  to  recover  salary  for 
full  term  of  his  employment. — Shute  &  Limont 
V.  McVitie  (Tex.  Civ.  App.)  433. 

Where  a  servant,  employed  for  a  certain  term 
for  a  certain  compensation,  is  discharged,  that 
his  services  resulted  in  no  profit  to  employers 
held  not  to  affect  his  compensation. — Shute  & 
Limont  v.  McVitie  (Tex.  Civ.  App.)  433. 

'  Where  a  servant  is  rightfully  discharged,  he 
is  entitled  to  recover  the  difference  between  the 
value  of  his  services  and  any  sums  paid  him, 
not  exceeding  his  salary,  less  damages  occa- 
sioned by  bis  breach  of  the  contract.— Shute  & 
Limont  v.  McVitie  (Tex.  Civ.  App.)  433. 

In  an  action  by  servant  for  compensation,  held 
not  error  to  refuse  to  submit  issues  raised  by 
master's  plea  in  reconvention  for  damages. — 
Shute  &  Limont  v.  McVitie  (Tex.  Civ.  App.) 
433. 

§  3.  Master's  liability  for  Injuries  to 
servant  —  Natnre  and  extent  In 
general. 

Those  operating  a  railroad  train  are  not  re- 
quired to  be  on  the  lookout  for  an  employe  of 
tne  road  riding  on  the  track  on  a  tricycle  with 
the  consent  of  his  foreman.— Jacobs'  Adm'r  v. 
Chesapeake  &  O.  Ry.  Co.  (Ky.)  306. 

In  action  for  injury  to  miner,  held  nnneces- 
sary  to  show  willful  concealment  by  mine  boss 
of  fact  that  blast  had  been  ignited.- Bane  v. 
Irwin  (Mo.  Sup.)  522. 

Railroad  engineer  held  guilty  of  negligence. — 
Black  T.  Missouri  Pac.  Ry.  C!o.  (Mo.  Sup.)  559. 

Where  an  employe's  injuries,  received  in  Tex- 
as, resulted  from  negligence  of  a  railroad  in 
loading  a  car  loaded  in  New  Mexico,  its  lia- 
bility must  be  determined  by  the  laws  of  the 


former  state.— ES  Paso  &  N.  W.  By.  Co.  t. 
McComas  (Tex.  Civ.  App.)  e29. 

i  4.    —  Tools,    MaoUnerr,    appHawees, 
and  places  for  work. 

Where  a  servant's  injury  is  the  result  of  the 
master's  failure  to  fomish  a  safe  place  to  work, 
it  is  not  necessary  to  show  gross  negligence  in 
order  to  recover. — Tradewater  Coal  Co.  t.  John- 
son (Ky.)  274. 

In  a  servant's  action  for  personal  injuries 
caused  by  the  fall  of  coal  in  defendant's  mine, 
evidence  held  to  show  negligence  as  a  matter  of 
law. — Tradewater  Coal  C!o.  v.  Johnson  (Kj.) 
274. 

On  an  issue  whether  a  plank  was  rotten  or 
not,  evidence  that  it  had  been  in  use  two  yeatf 
longer  than  ita  ordinary  life  held  proof  that  it 
was  defective.— Adams  Exp.  Co.  ▼.  Smith  (Ky.i 
752. 

A  master  is  liable  for  not  furnishing  his  serr- 
aut  a  safe  place  to  work  in  thongh  he  leases 
the  premises  from  a  third  party. — Adama  Exp. 
Co.  V.  Smith  (Ky.)  752.  • 

A  petition  in  an  action  for  injuries  to  an  em- 
ploy6,  alleging  an  unsafe  place  to  work,  hiU 
to  state  a  cause  of  action. — King's  Adm'r  v. 
Covington,  F.  &  A.  Ry.  Co.  (Ky.)  767. 

Master  held  not  to  be  required  to  see  that  a 
certain  gasoline  lamp  was  in  safe  condition. 
— Langdon-Creasy  Co.  v.  Rouse  (Ky.)   1113. 

A  petition  against  a  mine  owner  for  the 
death  of  an  employe,  under  Rev.  St.  1899.  S 
8811,  held  not  to  allege  a  failure  to  comply  with 
any  net  required  by  the  statute. — Barron  v.  Mis- 
souri Lead  &  Zinc  ()o.  <Mo.  Sup.)  534. 

An  apparatus  being  secured  in  the  usual  waj. 
the  master  is  not  liable  to  the  employe. — Beck- 
man  V.  Anheuser-Busch  Brewing  Ass'n  (Mo. 
App.)  710. 

An  employer  is  only  required  to  proTlde  a 
place  as  reasonably  safe  as  the  proper  carry- 
ing on  of  the  work  will  reasouably  permit— 
Sinberg  v.  Falk  Co.  (Mo.  App.)  947. 

Employer  held  not  to  have  furnished  deceas- 
ed employe  with  safe  place  to  work. — Mer- 
chants' &  Planters'  Oil  Co.  v.  Bums  (Tex.  Civ. 
App.)  626. 

S  5.    —  Illetlioda  of  work,  rales,   and 
orders. 

Railroad  company  held  guilty  of  negligence  oc- 
casioning death  of  bridge  builder  struck  by 
hand  car  while  returning  from  work. — Middles- 
borough  R.  Co.  V.  Stallard's  Adm'r  (Ky.)  17. 

In  an  action  for  the  killing  of  a  flagman  at 
a  highway  crossing,  evidence  held  to  justify  a 
finding  of  negligence  on  the  part  of  the  rail- 
road company. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Goss  (Tex.  Civ.  App.)  94. 

In  an  action  by  an  employe  against  a  railroad 
for  injuries,  certain  conduct  of  a  fareman  ia 
charge  of  and  assisting  in  moving  a  hand  car 
held  to  show  negligence. — ^Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Smith  (Tex.  Civ.  App.)  418. 

Where  a  railroad's  negligence  in  loading  a 
car  is  shown  to  be  the  proximate  cause  of  a 
servant's  injuries,  ito  liabUity  is  established. 
though  it  might  not  have  foreseen  that  the  in- 
jury would  occur. — El  Paso  &.  N.  W.  Hy.  Co. 
V.  McComas  (Tex.  Civ.  App.)  629. 

S  6.    ^—  'War mine    and    tnatrnetlBs 

servant. 

Servant,  in  action  for  personal  injuries,  heli 
not  charged  as  a  matter  of  law  with  notice  of 
a  defect  in  the  machine  by  which  she  was  in- 
jured.—United  Laundry  Co.  v.  Steele  (Ky.)  3»& 

(   7.    .—  Fellow  serrants. 

Negligence  of  conductor  htM  to  have  contrib- 
uted to  death  of  engineer's  fellow  servant,  so 
as  to  charge  the  company  under  Lonisiaaa  law. 
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Facts  Held  to  snow  tnat  a  serrant  a  iniury  re- 
snlted  from  the  master's  failure  to  furnish  a 
safe  place  to  work,  so  that  the  negligence  of 
fellow  servants  would  not  preclude  recovery. — 
Tradewater  Coal  Co.  v.  Johnson  (Ky.)  274. 

A  helper  and  an  operator  of  a  machine  held 
fellow  servants,  precluding  a  recovery  for  in- 
juries to  the  helper  by  the  operator's  negligence. 
— KicbardsoD  v.  Mesker  (Mo.  Sup.)  506. 

Status  of  mine  boss  as  vice  principal  in  or- 
dering miner  to  fire  blast  held  not  affected  by 
his  act  as  fellow  servant  in  preparing  blasts, 
etc.— Bane  v.  Irwin  (Mo.  Sup.)  622. 

The  relation  of  vice  principal,  borne  by  a 
mine  boss  toward  a  miner,  is  not  altered  by  the 
fact  that  there  is  a  general  superintendent,  who 
has  supervision  of  both.— Bane  v.  Irwin  (Mo. 
Sup.)  522. 

A  raihroad  foreman  held  not  to  have  lost  his 
status  as  vice  principal  of  plaintiff. — ^Miwonri, 
K.  ft  T.  Ry.  Co.  4rf  Texas  ▼.  Smith  (Tex.  Cir. 

App.)  4aa 

Where  defendant  corporation  employed  C. 
in  its  shipping  department,  it  was  liable  for 
his  negligence.— Roberts  t.  Fielder  Salt  Works 

(Tex.  Civ.  App.)  eia 

Fellow  servant  doctrine  held  inapplicable  to 
one  charged  with  duty  of  furnishing  safe  place 
to  work. — Merchants'  &  Planters'  Oil  Co.  ▼. 
Bums  (Tex.  Civ.  App.)  626. 

A  push  car  held  a  car,  within  Rev.  St  art. 
45C0r,  making  railroads  liable  for  injuries  to 
servants  while  operating  cars,  though  caused 
by  the  negligence  of  a  fellow  servant. — Texas 
&  P.  Ry.  Co.  V.  Webb  (Tex.  Civ.  App.)  1044. 

Plaintiff  held  to  have  been  engaged  in  oper- 
ating car  when  injured,  within  Rev.  St.  art 
45C0f,  making  railroads  liable  for  injuries  to 
servants  while  operating  cars,  though  caused  by 
negligence  of  fellow  servant-i-Texas  &  P.  Ry. 
Oo.  y.  Webb  (Tex.  Civ.  App.)  1044. 

i  8.    ^—  Bisks  assmned  by  aerTAiit. 

Servant  is  not  required  to  inspect  the  prem- 
ises to  see  if  they  are  safe. — ^Adams  Exp.  Go. 
V.  Smith  (Ky.)  752. 

An  employe,  straining  his  back  in  lifting  steel 
rails,  on  account  of  alleged  failure  of  master  to 
furnish  enough  men  for  the  work,  held  not  en- 
titled to  recover.— Haviland  v.  Kansas  City,  P. 
&  G.  R.  Co.  (Mo.  Sup.)  515. 

Miner,  injured  by  unexpected  explosion,  held 
not  to  have  assumed  the  risk,  in  view  of  direc- 
tion of  mine  boss  to  return  and  fire  it— Bane  t. 
Irwbi  (Mo.  finp.)  522. 

A  miner  does  not  assume  the  risk  incident 
to  a  substitution  of  a  more  dangerous  explo- 
sive, where  he  is  not  notified  thereof. — Cham- 
bers V.  Chester  (Mo.  Sup.)  904. 

l%e  employe  assumes  the  risk  of  an  apparent 
defect  in  an  apparatus  affecting  only  his  safe- 
ty and  which  he  can  readily  remedy. — Beck- 
man  T.  Anheuser-Busch  Brewing  Ass'n  (Mo. 
App.)  710. 

A  flagman,  killed  at  a  railroad  grade  cross- 
ing, held  not  to  have  assumed  the  risk  of  the 
negligent  operation  of  the  train  by  which  he 
was  killed.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Goss  (Tex.  <Jiv.  App.)  94. 

The  danger  to  a  railroad  section  man  in 
throwing  ties  from  the  door  of  a  box  car  held 
an  assumed  risk.— St.  liOuis  S.  W.  Ry.  (Jo.  of 
Texas  v.  Austin  (Tex.  Civ.  App.)  212. 

Employe  whose  death  was  occasioned  by  em- 
ployer's negligence  held  not  to  have  assumed 
the  risk.— Merchants'  &  Planters'  Oil  O).  v. 
Burns  (Tex.  Civ.  App.)  626. 

Railroad  employe  killed  while  loading  cotton 
on  car  held  to  have  assumed  risk. — St  Louis 


Where  plaintiff  did  not  know  that  a  defective 
step  on  an  engine  had  not  been  repaired  at  an 
intervening  station,  he  did  not  assume  the  risk 
of  injury  in  subsequently  using  it. — Gulf,  C. 
*  S.  F.  Ry.  Co.  V.  Garren  (Tex.  Civ.  App.) 
102a 

(  8.     —  Oontribntoxy     nesllsenoe      ot 
servant. 

Railroad  bridge  builder,  killed  by  being  struck 
by  hand  car  while  returning  from  work,  held 
not  guilty  of  contributory  negligence.— Mid- 
dlesborough  R.  O.  v.  Stallard's  Adm'r  (Ky.) 
17. 

One  injured  by  colliding  with  railroad  train 
while  riding  tricycle  on  track  held  guilty  of 
gross  negligence.— Jacobs'  Adm'r  v.  Chesapeake 
&  O.  Ry.  Ca  (Ky.)  306. 

Employe  of  a  railroad,  riding  on  the  track  on 
a  tricycle  with  the  consent  of  his  foreman,  is 
required  to  keep  a  lookout  for  trains. — Jacobs' 
Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.)  308. 

A  servant  held  guilty  of  contributor  negli- 
gence, barring  recovery  for  injuries. — Bichaird- 
son  V.  Mesker  (Mo.  Sup.)  506. 

A  fia^an,  killed  while  endeavoring  to  warn 
pedestrians  crossing  the  track  of  their  danger, 
held  not  guilty  of  contributory  negligence,  bar- 
ring recovery. — Missouri,  K.  &  T.  Ry.  C!o.  of 
Texas  v.  Goss  (Tex.  Civ.  App.)  94. 

The  negligence  of  an  engineer,  whereby  a 
brakemau  is  placed  in  immediate  danger  and  is 
injured,  is  the  proximate  cause  of  the  resulting 
injury.— San  Antonio  &  A.  P.  Ry.  (Jo.  v.  Anker- 
Boh  (Tex.  Civ.  App.)  219. 

Where  plaintiff's  injuries  resulted  from  al- 
leged negligence  of  the  railroad  in  loading  a 
car,  the  fact  that  he  assisted  in  the  loading 
held  not  to  release  the  railroad  from  liability. 
—El  Paso  &  N.  W.  Ry.  Co.  v.  McComas  (Tex. 
CSv.  App.)  629. 

Railroad  employe  neglecting  precautions  in 
loading  cotton  on  car  Held  guilj^  of  contribu- 
tory negligence.— St  Louis  S.  W.  Ry.  C3o.  of 
Texas  v.  Barrett  (Tex.  Civ.  App.)  884. 

A  railroad  fireman  held  not  guilty  of  contrib- 
utory negligence  in  using  a  defective  step. — 
Gulf,  C.  &  S.  P.  Ry.  Oo.  v.  Garren  (Tex.  Civ. 
App.)  1028. 

An  engineer's  promise  to  a  fireman  to  have 
a  defective  step  on  the  engine  repaired  was  the 
promise  of  the  company,  on  which  the  fireman 
was  entitled  to  rely.— Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Garren  (Tex.  Civ.  App.)  102a 

{  10.  ——  Evldenoe  In  aotioaa. 

In  an  action  by  a  servant  for  injuries  from 
being  burned  by  a  gasoline  lamp  evidence  tend- 
ing to  show  that  the  employer  bad  reason  to 
believe  that  the  lamp  was  safe  held  improper- 
ly excluded.— Langdon-Creasy  Co.  v.  Rouse  (Ky.) 
1113. 

Evidence  held  to  show  that  plaintiff's  iujury 
was  not  the  result  of  the  master's  failure  to 
furnish  safe  appliances. — Holmes  v.  Braden- 
bangb  (Mo.  Sup.)  550. 

Question  whether  plaintiff  ever  knew  of  one 
injured  in  a  railroad  accident  getting  well  until 
his  case  was  tried  held  properly  excluded. — 
Black  v.  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  559. 

In  an  action  by  a  miner  for  injuries,  plain- 
tiff's evidence  held  to  render  not  conjectural  a 
finding  that  had  he  known  of  the  more  dan- 

gerons  character  of  the  powder  used  he  might 
ave  avoided  the  accident. — Chambers  T.  Ches- 
ter (Mo.  Sup.)  004. 

Evidence  in  action  for  negligent  injury  held 
sufficient  to  have  justified  finding  that  engineer's 
failure  to  signal  was  the  proximate  cause  of  ac- 
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cident— San  Antonio  &  A.  P.  By.  Oo.  t.  Anker- 
son  (Tex.  CiT.  App.)  219. 

In  an  action  for  injuries  to  a  fireman  by  a 
defective  engine  step,  evidence  tliat  he  sup- 
posed that  it  was  repaired  at  an  intervening 
station  held  competent— Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Garren  (Tex.  Civ.  App.)  1028. 

{11.  —   Questions  for  ixaj  in  aotions. 

The  question  of  a  servant's  contributory  neg- 
ligenee  held  one  for  the  jury. — Crabtree  Coal 
Min.  Co.  T.  Sample's  Adm'r  (Ky.)  24. 

Whether  or  not  a  certain  employ^  of  defend- 
ant vvas  the  superior  of  plaintiff's  intestate  in 
the  work  of  operating  the  mine  in  which  in- 
testate was  killed  held  to  be  a  question  for  the 
jury.— Crabtree  Coal  Min.  Co.  t.  Sample's 
Adm'r  (Ky.)  24. 

In  an  action  against  a  railroad  for  injuries 
to  a  servant,  whether  the  engineer  was  guilty 
of  gross  negligence  held  properly  submitted  to 
jury.— Louisville  &  N.  B.  Co.  v.  Gordan  (Ky.) 
811. 

Whether  or  not  a  brakeman  on  a  freight 
train  was  guilty  of  contributory  negligence  held 
to  be  a  question  for  the  jury. — Louisville  &  N. 
R.  Co.  v.  Gordan  (Ky.)  811. 

In  an  action  by  a  servant  for  injuries  caused 
by  defective  premises  the  question  of  plain- 
tiff's negligence  held  properly  submitted  to  jury. 
—Adams  Exp.  Co.  v.  Smith  (Ky.)  752. 

In  an  action  by  a  servant  for  injuries  from 
being  burned  by  a  gasoline  lamp  furnished  by 
the  employer,  evidence  considered  and  held  to 
require  submission  to  the  jury  of  the  issue 
whether  the  lamp  waa  detectlTe.  —  Langdon- 
Creasy  Co.  t.  Rouse  (Ky.)  1113. 

In  action  by  servant  for  injuries,  question 
whether  he  was  gnilty  of  contributory  negli- 
gence held  for  the  jury.— Black  y.  Missonri  Pac. 
Ry.  Co.  (Mo.  Sup.)  550. 

Evidence  in  an  action  by  a  miner  for  Injuries 
held  to  warrant  submitting  to  the  jnry  the 
question  of  notice  to  plaintiff  of  the  substitu- 
tion of  a  powder  of  higher  explosive  quality. 
—Chambers  t.  Chester  (Mo.  Sop.)  004. 

Testimony  of  an  injured  miner  that  he  was 
exercising  care  held  not  to  render  improper  for 
the  jury  the  question  of  notice  to  him  that  the 
powder  furnished  was  a  higher  explosive  than 
that  ordinarily  used.— Chambers  v.  Chester 
(Mo.  Sup.)  904. 

Evidence  in  an  action  by  a  miner  for  inju- 
ries held  to  warrant  submitting  to  the  jury  the 
question  whether,  had  plaintiff  known  of  the 
more  dangerous  character  of  the  powder  fur- 
nished him,  he  might  not  have  avoided  the 
accident.— -Chambers  t.  Chester  (Mo.  Sup.)  904. 

Question  of  assumption  of  risk  on  conflicting 
evidence  held  for  the  jury. — Sinberg  t.  Falk 
Co.   (Mo.  App.)  947. 

Where  the  evidence  failed  to  show  that  plain- 
tiffs duty  required  any  more  skill  or  knowledge 
than  he  possessed,  it  was  error  to  submit  that 
issue  to  the  jury. — St.  Louis  S.  W.  Ity.  Co.  of 
Texas  v.  Austin  (Tex.  Civ.  App.)  212. 

It  is  a  question  for  the  jury  whether  a  brake- 
man,  acting  under  stress  of  sudden  peril,  was 
guilty  of  contributory  negligence  by  choosing  the 
means  he  did  to  avert  the  accident. — San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Ankerson  (Tex.  Civ. 
App.)  219. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  to  require  a  submission  of  defend- 
ant's negligence  to  the  jury.— Roberts  v.  Field- 
er Salt  Works  (Tex.  Civ.  App.)  618. 

In  action  for  injury  to  servant  alleged  to  be 
owing  in  part  to  the  use  of  a  car  with  defect- 
ive wheels,  the  evidence  held  not  to  warrant 
submission  of  issue  whether  the  wheels  were 
defective.— El  Paso  &  N.  W.  Ily.  Co.  T.  Mc- 
Comas  (Tex.  Civ.  App.)  629. 


Evidence  examined,  In  an  action  for  the  death 
of  a  railroad  employ^,  caused  by  «  fall  froa 
a  coal  car,  and  Aria  insufficient  to  go  to  th^ 
jury.— Johnson  t.  Houston  &  T.  C.  R.  Co.  (Tex. 
Civ.  App.)  1021. 

In  an  action  for  injuries  to  a  fireman  by  rea- 
son of  a  defective  engine  step,  whettier  plain- 
tiff* was  justified  in  believing  that  the  step  had 
been  repaired  was  for  the  jury. — Gulf,  C.  i  S. 
P.  Ry.  Co.  V.  Garren  (Tex.  Civ.  App.)  1028. 

I  12.  ^—  lastmetioiM  In  aotlim*. 

Instruction,  in  an  action  by  employ^  for  in- 
juries, held  not  erroneous,  as  unsupported  by 
the  pleadings. — United  Laundry  Co.  v.  Steele 
(Ky.)  305. 

In  an  action  for  the  death  of  a  brakeman. 
alleged  to  hare  been  caused  by  the  overloading 
of  a  car,  an  iurtruction  Held  not  misleading.— 
Louisville,  H.  &  St.  L.  Ry.  Co.  r.  Chandler's 
Adm'r  (Ky.)  805. 

In  action  by  servant  for  Injuries,  an  instmc- 
tion  held  to  nave  properly  submitted  the  issue 
of  contributory  negligence.— Black  v.  Missouri 
Pac.  Ry.  Co.  (Mo.  Sup.)  559. 

Any  error  in  instruction  asked  by  a  miner, 
suing  for  injuries,  held  cured  by  instractioo 
given  at  employer's  request. — Chambers  t. 
Chester  (Mo.  Sup.)  904. 

Instructions  given  at  request  of  a  miner  su- 
ing for  injuries  heUd  not  erroneous,  as  requir- 
ing notification  of  change  in  powder  naed,  ii^ 
respective  of  miner's  knowledge — Chambers  ▼. 
Chester  (Mo.  Sup.)  904. 

Instructions  given  at  request  of  miner  snin; 
for  iujuries  held  not  erroneous,  as  assomin; 
matters  in  dispute. — Chambers  v.  Chester  (Mo. 
Sup.)  904. 

Instruction  given  at  request  of  miner  snini; 
for  injuries  held  not  erroneous,  as  anthorizine 
a  recovery  for  employer's  failure  to  notify  him 
of  inci-eased  risk,  notwithstanding  his  own 
knowledge. — Chambers  v,  Chester  (Mo.  Sup.) 
004. 

Instruction  given  at  request  of  miner  sning 
for  iujuries  Jield  not  erroneous,  as  anthorizin;; 
recovery  despite  contributory  negligence,  in 
view  of  instruction  given  for  employer. — Cham- 
bers V.  Chester  (Mo.  Sup.)  904. 

Negligence  wtiich  "contributed  to  plaintifTs  in- 
jury' held  to  mean  negligence  which  "contrib- 
uted to  cause  or  produce  the  injury,"  in  an  in- 
struction on  contributory  negligence. — ^an  Aa- 
tonio  &  A.  P.  Ry.  Co.  v.  Ankerson  (Tex.  CSv. 
App.)  219. 

Instruction  in  action  against  employer  for 
negligently  causing  death  of  employ^  MM  prop- 
erly refused  as  inapplicable  to  facts. — Mei^ 
chants'  &  Planters'  Oil  Co.  ▼.  Bama  CTex. 
Civ.  App.)  626. 


MATERIALITY. 


"Al- 


Of  alteration  of  written  instrument, 

teration  of  Instruments." 
Of     evidence     in    criminal    prosecutions,     see 

"Criminal  Law,"  i  9. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  {  2. 

MECHANICS'  LIENS. 

i   1.    Enforeement. 

A  petition  to  enforce  a  lien  for  materials  Mi 
defective  as  not  showing  compliance  with  Ky. 
St.  S  2468.— Newport  £  Dayton  Lumber  Co. 
V.  Uchtenfeldt  (Ky.)  778. 

Defect  in  a  petition  to  enforce  a  lien  for  ma- 
terials held  not  cured. — Newport  &  Dayton 
Lumber  (}o.  t.  Lichtenfeldt  (Ky.)  77& 
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MEDICINES. 

See  "Poisons." 

MERGER. 

Of  contract,  aee  "Contracts,"  i  9. 

MINES  AND  MINERALS. 

S    1-     Title,  eomTeyamoes,  and  eomtrsets. 

Contract  for  deTelopmeiit  of  oil  lands  con- 
strued, and  held  to  confer  only  en  option.— 
Emery  v.  League  (Tex.  Civ.  App.)  603. 

Compliance  within  reasonable  time  with  stip- 

ulntion  to  secure  partition  of  grantor's  interest 
held  necessary  to  preserve  interest  of  granti'e 
under  contract  for  development  of  oil  lands.— 
Kmery  v.  League  (Tex.  Clr.  App.)  603. 

Contract  for  development  of  oil  lands  held 
to  have  been  forfeited  by  failnre  to  comply 
within  reasonable  time  with  stipulation  reouir- 
ing  grantee  to  obtain  partition  of  lands. — Em- 
ery V.  League  (Tex,  Civ.  App.)  fl03» 

MINISTERS. 

To   foreign   countries,   see   "Ambassadors   and 
Consuls." 


MINORS. 


See  "Infants.' 


MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  {{5,  19. 

MISTAKE. 

In  contract  for  sale  of  realty,  see  "Vendor  and 
Purchaser,"  i  1. 


i    1. 


MONOPOLIES. 

Trusts  and  other  eombiaatloas  Im 
restraint  of  trade. 

So  much  of  the  anti-trust  statutes  of  1889 
and  1809  as  authorize  the  cancellation  of  per- 
mits to  do  business  within  the  state  is  con- 
stitutional and  valid. — National  Cotton  Oil  Co. 
v.  State  (Tex.  Civ.  App.)  615. 

MORTGAGES. 

Of  personal  property,  see  "Chattel  Mortgages." 
Of  railroads,  see  "Railroads,"  (  6. 

i   1.    Oonstrnotlon  and  operation. 

Mortgage  by  partners  on  lirm  property  held 
superior  to  individual  mortgages  by  the  part- 
ners.—Harris  V.  Tnttle  (Ky.)  16. 

I  2.    Transfer    of    property    mortgaged 
or  of  Aqnlty  of  redeaptloa. 

In  a  suit  by  a  mortgagee  to  charge  a  grantee 
of  the  mortgaged  premises  with  an  unpaid  bal- 
ance of  the  mortgage  debt,  the  burden  is  on 
the  plaintiff  to  show  an  assumption  of  the  debt 
by  the  grantee. — HetFernan  ▼.  Weir  (Mo.  App.) 
1085. 

I  3.    Payment   or   performance   of   eon- 
dltlon,  release,  and  satlsfaetlon. 

A  tender,  not  kept  up,  of  the  amount  due, 
though  refused,  held  not  to  forfeit  the  lien  of 
the  deed  of  tru«t  Rccnring  the  debt. — Knollen- 
berg  V.  Nixon  (Mo.  Sup.)  41. 

{  4.    Foreclosure  by  exorcise   of  power 
of  sale. 

Sale  of  proiK'i-ty  under  a  trust  deed  held  void 
as  against  a  uurcbaser  at  sheriff's  sale. — Shields 
V.  Hobart  (Mo.  Sup.)  076. 


The  fact  that  notes  secured  by  a  deed  of  trust 
were  given  for  purchase  money  held  not  to  jus- 
tify a  sale  under  the  deed,  after  the  death  of 
the  grantee  of  the  land,  who  had  assumed  the 
debt.— Whitmire  v.  May  (Tex.  Sup.)  375. 

Death  of  the  owner  of  land  subject  to  a  deed 
of  trust  held  to  revoke  the  power  of  sale  con- 
tained in  the  deed,  so  that  the  land  could  be  ap- 
plied to  the  debt  only  by  proceedings  in  the  ad- 
ministration of  decedent's  estate. — Whitmire  v. 
May  (Tex.  Sup.)  370. 

The  mortgagee  having  exercised  his  option  to 
declare  all  the  notes  due  for  default,  and  com- 
menced foreclosure,  the  mortgagor  cannot  have 
it  stopped  by  payment  of  what  otherwise  would 
have  been  due  and  costs  to  date.— Lincoln  v. 
Corbett  (Tex.  Civ.  App.)  224. 

(  S.     Foreclosure  by  action. 

A  mortgagor,  who  had  notice  of  foreclosure, 
held,  four  years  after  the  time  of  redemption 
had  expired  and  after  the  debt  was  barred  by 
limitations,  estopped  by  laches  from  then  first 
disputing  the  validity  of  the  sale. — Ayers  v. 
McBae  (Ark.)  52. 

Amendment  setting  up  irre^Iarities  In  fore- 
closure sale  to  answer  in  ejectment  by  fore- 
closure purchaser  held  improperly  refused. — Rob- 
inson V.  United  Trust  (Ark.)  902. 

Evidence  in  foreclosure  held  to  show  payment, 
so  as  to  render  decree  of  sale  improper. — Hall 
V.  Metcalfe  (Ky.)  18. 

Under  Ky.  St.  i  2135,  a  wife  held  not  a  nec- 
essary party  to  a  suit  to  foreclose  a  mortgage 
on  her  husband's  land  in  which  she  joined. — 
Morgan  v.  Wickliffe  (Ky.)  1122. 

MOTIONS. 

Continuance  In  civil  actions,  see  "Continuance." 
,  New  trial  in  criminal  prosecutions,  see  "Crim- 
'     inal  Law,"  f  26. 

Relating  to  pleadings,  see  "Pleading,"  |  6. 

Striking  out  evidence,  see  "Trial,"  g  2. 

MOTIVE. 

Evidence  as  to,  in  criminal  prosecutions,  see 
"Homicide,"  {  6. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," §  1. 

Municipal  census,  see  "Census." 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Cours- 
es," t  2. 

}   1.    Creation,       alteration,       ezlstenee, 
and  dissolution. 

In  mandamus  to  compel  the  paseage  of  nn 
ordinance  for  the  striking  of  certain  territoi-y 
from  a  city,  under  Ky.  St.  8  3483,  an  answer 
that  the  city  had  a  large  bonded  indebtedness, 
and  that  petitioners  had  received  special  privi- 
leges therefrom,  held  demurrable.— City  of  Leb- 
anon V.  Knott  (Ky.)  790. 
An  order  of  the  county  court  incorporating 
!  a  fourth  class  city  held  a  judgment.— State  ex 
I  rel.  Jackson  v.  Town  of  Mansfield  (Mo.  App.) 
471. 

I  Under  Rev.  St.  1889,  art.  1,  §  30,  a  county 
court  held  without  jurisdiction  to  Incorporate 
a  community  previously  organized  as  a  town  or 
city.— State  ex  rel.  Jackson  v.  Town  of  Mans- 
field (Mo.  App.)  471. 

!  {   2.     Iieglslatlve    control    of    municipal 
I  acts,  rlgbts,  and  liabilities. 

Provision  of  Const,  g  101,  that  no  change  in 
I  compensation  of  a  municipal  officer  shall  be 
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made  dar!nK  his  teim  of  ofBce,  held  required 
to  be  read  with  section  156,  pving  power  to 
transfer  a  city  from  one  class  to  another. — 
Gilbert  t.  City  of  Paducah  (Ky.)  816;  Crow  t. 
Same,  Id. 

Act  March  9,  1885,  held  not  Tlolatire  of 
Const,  art.  10,  }  10,  providing  that  the  General 
Assembly  shall  not  impose  taxes  on  munidpali- 
ties  for  municipal  purposes.  Rer.  St.  1889,  SS 
7922,  4575,  7663,  par.  2.— Biting  t,  Hickman 
(Mo.  Sup.)  700. 

{  3.     OfEloera,  tLgentn,  and  amplajtu. 

The  marshal  of  a  city  of  the  third  class  com- 
ing into  the  second  class  will  be  treated  as 
chief  of  police  till  the  next  election;  the  ofD- 
ces  including  the  same  duties. — Gilbert  t.  City 
of  Paducah  (Ky.)  816;   Crow  v.  Same,  Id. 

Provision  of  Ky.  St.  S  3264,  that  transfer  of 
a  city  of  the  third  class  shall  not  affect  the 
rights  and  duties  of  an  officer  thereof,  held  to 
be  read  with  section  3172,  and  that  such  officer 
could  retain  his  office  only  as  could  one  of  a 
city  originally  in  the  second  class. — Gilbert  v. 
City  of  Paducah  (Ky.)  816;   Crow  v.  Same,  Id. 

I  4.  Pnblla  ImproTements  —  Power  to 
make  ImproTements  or  (raat  aid 
therefor. 

The  letting  by  a  city  of  a  contract  for  a  side- 
walk within  the  time  allowed  the  owner  for 
laying  it  held  not  to  affect  the  validity  of  the 
tax  bill  for  the  improvement;  the  owner  not 
having  constructed  it. — Oity  of  Springfield  ex 
rel.  Updergraff  v.  Mills  (Mo.  App.)  462. 

The  police  power  of  a  city  having  entire  con- 
trol of  its  streets  and  sidewalks  is  sufficient  to 
enable  it  to  cause  the  repair  of  a  hole  in  a 
sidewalk.— Lentz  v.  City  of  Dallas  (Tex.  Sup.) 
59. 

{  5.  —  VvtiUmin»rj  prooeedlngs  and 
ordinanees  or  resolvtloas. 

Ordinance  providing  for  the  grading  of  a 
street  "full  width  to  the  curb  grade"  held  not 
void,  under  Ky.  St.  §§  2833,  2835,  for  failing 
to  designate  what  part  was  sidewalk  and  what 
part  carriageway.  —  Burghard  v.  Pitch  (Ky.) 
778. 

Where  a  city  has  power,  under  its  charter,  to 
open  a  way  to  a  river  for  an  outlet  to  a  sewer, 
the  fact  uat  the  outlet  is  blocked  by  filling 
made  by  a  land  company  does  not  invalidate 
an  ordinance  ordering  the  construction  of  the 
sewer. — South  Highland  Laud  &  Improvement 
Co.  V.  Kansas  City  (Mo.  Sup.)  944. 

{   6.    -~—  Oomtraots. 

Plaintiff  held  not  entitled  to  recover  on  grad- 
ing contracts  with  a  city,  after  accepting  tax 
bills  in  full  payment,  tiiough  the  bills  were 
illegally  Issued.— Dalton  v.  City  of  Poplar  Bluff 
(Mo.  Sup.)  1068. 

One  fteld  to  have  entered  into  an  approved 
contract  and  bond  for  construction  of  a  side- 
walk within  ten  days  from  acceptance  of  his 
bid,  as  required  by  ordinauce.— City  of  Spring- 
field ex  rel.  Updergraff  v.  Mills  (Mo.  App.)  462. 

In  an  action  against  a  contractor  for  breach 
of  a  contract  to  constrnct  city  waterworks,  the 
measure  of  damages  defined.--Cit7  of  Sherman 
V.  Connor  (Tex.  Civ.  App.)  238. 

In  an  action  against  a  contractor  for  breach 
of  a  contract  to  construct  city  waterworks,  the 
city,  under  the  evidence,  held  not  damaged  if  the 
amount  paid  the  contractor,  plus  the  sum  paid 
to  complete  the  works,  did  not  exceed  the  con- 
tract price.— City  of  Sherman  t.  Connor  (Tex. 
Civ.  App.)  238. 

Where  the  original  contract  for  the  construc- 
tion of  city  waterworks  was  valid,  and  permit- 
ted changes,  and  changes  were  made,  but  the 
jury  found  for  the  contractor,  including  ex- 
tras, in  a  sum  less  than  the  contract  price,  the 
fact  that  there  was  no  provision  for  the  levy  of 


a  tax  to  pay  for  the  extras  teU  munateriaL — 
City  of  Sherman  v.  Connor  (Tex.  Civ.  App.) 
238. 

A  contractor,  failing  to  construct  city  water- 
works according  to  his  contract,  held  entitled  to 
recover  the  value  of  the  work  done,  less  the  pay- 
ments made  to  him,  added  to  the  sum  paid  by 
the  city  to  complete  the  works. — City  of  Sher- 
man V.  Connor  (Tex.  Civ.  App.)  238. 

A  contractor,  breaching  contract  to  build  oit7 
waterworks,  held  not  prevented  from  recovering 
the  value  of  his  work,  though  the  fund  pro- 
cured by  the  sale  of  the  waterworks  bonds  bad 
been  paid  out  by  the  city  in  completing  the 
works.— City  of  Sherman  t.  Connor  (Tex.  Civ. 
App.)  238. 

i  T.    ——  Assessments   for  benellta.   aad 
special  taxes. 

Ordinance  creating  a  joint  sewer  district  held 
not  a  violation  of  city  charter. — South  Highland 
Land  &  Improvement  Co.  v.  Kansas  City  (Mo. 
Sup.)  944. 

Sewer  draining  a  portion  of  a  city  held  not  a 
public  sewer,  and  the  cost  thereof  could  be  as- 
sessed on  property  drained,  under  city  charter. 
—South  Highland  Land  &  Improvement  Co.  t. 
Kansas  City  (Mo.  Sup.)  944. 

The  fact  that  a  sewer  has  once  been  desig- 
nated as  public  by  ordinance,  when  it  is  not  so 
in  fact,  does  not  invalidate  a  subsequent  ordi- 
nance assessing  the  completion  of  the  server  on 
property  drained. — South  Highland  Land  &  Im- 
provement Co.  V.  Kansas  City  (Mo.  Sup.)  &44. 

}  8.     Pqlloe  power  and  regnlatloBS. 

Where  the  warrant  in  civil  suit  did  not  state 
a  cause  of  action,  held  that  a  default  taken 
therein  could  not  furnish  a  basis  for  a  judg- 
ment against  defendants. — ^Town  of  McMinn- 
ville  V.  Stroud  (Tenn.)  949. 

A  municipal  corporation  cannot  maintain  a 
suit  for  the  violation  of  a  criminal  statute.— 
Town  of  McMinnvUIe  v.  Stroud  (Tenn.)  949. 

I  O.     Use  and  regnlatlon  of  pnblio  pla< 
ces,  property,  and  worka. 

A  county  road  held  to  have  become  a  city 
street.— City  of  Louisville  ▼.  Brewer's  Adm'r 
(Ky.)  9. 

SIO.   Torts. 

One  stumbling  over  post  In  highway  MM 
not  guilty  of  contributory  negligence  as  matter 
of  law.— City  of  LoaisvUle  v.  Brewer's  Adm'r 
(Ky.)  9. 

City  hM  to  have  had  constructiye  notice  of 
a  defect  in  a  highway. — City  of  Louisville  v. 
Brewer's  Adm'r  (Ky.)  9. 

A  municipal  corporation  is  not  liable  for  the 
injuries  sustained  by  one  run  into  by  a  sled 
while  attempting  to  cross  a  street. — Dudley  v. 
City  of  Flemingsburg  (Ky.)  327. 

In  an  action  against  a  city  for  injuries,  the 
improper  reception  of  evidence  of  improbable 
future  damages,  and  the  refusal  of  a  certain 
instruction  with  respect  thereto,  held  reversible 
error.— Lents  v.  City  of  Dallas  (Tex.  Snp.)  59. 

Charter  provisions  of  a  city  held  not  to  re- 
lease it  from  liability  for  failing  to  repair  a 
hole  in  the  sidewalk. — Lentz  v.  City  of  Dallas 
(Tex.  Sup.)  59. 

A  city  held  liable  only  for  the  exercise  of 
reasonable  diligence  to  guard  excavations  in 
a  street  made  by  another  after  due  notice. — 
Browne  v.  Bachman  (Tex.  Civ.  App.)   622. 

That  a  city  granted  a  franchise  to  B.  to  eic- 
cavate  in  its  streets  held  not  to  render  it  liable 
for  B.'s  failure  to  comply  with  an  ordinance 
requiring  the  covering  or  fencing  of  excava- 
tions.—Browne  V.  Bachman  (Tex.  CSv.  App.) 
622. 

City  ordinances  forbidding  leaving  a  ditch 
open  in  a  street  held  not  to  apply  to  the  city. 
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nor  render  the  city**  failure  to  complr  there- 
with negligence  per  se.— Browne  t.  Bachman 
(Tex.  Ciy.  App.)  622. 

A  Tlolatlon  of  a  dtj  ordinance,  by  leaving  an 
open  ditch  in  a  street  by  city  licensee,  held  neg- 
ligence per  a*.— Browne  t.  Bachman  (Tex.  Civ. 
App.)  ©2. 

An  instmction  that  plaintiff  could  not  recov- 
er for  injoiiea  sustained  by  falling  into  an  un- 
protected ditch  in  a  city  street  if  he  had  knowl- 
•dge  of  its  existence  held  erroneous. — Browne 
V.  Bachman  (Tex.  Civ.  App.)  622. 

In  an  action  for  injuries  by  falling  into  an  un- 
protected ditch  in  a  city  street,  evidence  that 
plaintiff  was  addicted  to  intoxication  held  inad- 
missible.— Browne  v.  Bachman  (Tex.  Oir.  App.) 
622. 

In  an  action  for  injuries  sustained  by  a  fail- 
ore  to  guard  an  excavation  in  a  street,  as  re- 
quired by  a  city  ordinance,  such  ordinance  held 
admissible  as  against  the  city  on  the  issue  of 
negligence  vel  non. — Browne  t,  Bachman  (Tex. 
Cav.  App.)  622. 

A  city  ordinance,  making  it  a  misdemeanor 
for  any  person  to  leave  open  a  ditch  dug  in  a 
street,  held  valid,  and  admissible  in  an  action 
against  a  licensee  for  injuries  sustained  by  vio- 
lation thereof. — Browne  v.  Bachman  (Tex.  Oiv. 
App.)  622. 

i  11.   Fiscal    management,    pablle    debt, 
■ecarltles,  and  taxation. 

One  haying  a  general  Judgment  against  a 
county  is  not  entitled  to  mandamus  to  compel 
payment  from  funds  derived  from  taxes  levied 
for  the  payment  of  certain  bonds. — State  ex  rel. 
Hopper  V.  Cottengim  (Mo.  Sup.)  488. 

Act  March  9,  1895,  held  not  violative  of 
Const,  art.  4,  (  47,  declaring  that  the  legisla- 
ture shall  have  no  power  to  authorize  any  coun- 
ty, city,  town,  or  township  to  lend  its  credit 
or  grant  public  money  in  aid  of  any  individual, 
association,  or  corporation. — ESting  t.  Hickman 
(Mo.  Sup.)  700. 

MURDER. 

See  "Homicide,"  t  1. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  If  18-22. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NAMES. 

The  rule  of  Idem  sonans  appliefl  to  records. — 
Green  v.  Meyers  (Mo.  App.)  128. 

The  names  "Sibert"  and  "Seibert"  are  Idem 
sonans. — Oreen  v.  Meyers  (Mo.  App.)  128. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  (  1. 

By  parUeular  elasseg  nf  porMe*. 

See  "Carriers,"  ({  2,  5;  "Municipal  Corpora- 
tions," {  10. 

Kmployers,  see  "Master  and  Servant,"  H  3-12. 

Fellow  serrants,  see  "Master  and  Servant," 
»7. 


Insured,  see  "Insurance,"  {  8. 
Railroad  companies,  see  "Railroads,"  \\  7-11. 
Telegraph  or   telephone  companies,   see   "Tele- 
graphs and  Telephones,"  §  2. 

Condtifon  or  use  of  particular  species  of  property, 

works,  or  maeMmery. 
See  "Railroads,"  St  7-11;  "Street  Railroads," 
tl. 

Contributory  ntgliaenee. 

Of  addressee  of  fraudulent  message,  see  "Tele- 
graphs and  Telephones,"  i  2. 

Of  passenger,  see  "Carriers,"  §  6. 

Of  person  injured  in  street,  see  "Municipal 
Corporations,"  i  10. 

Of  person  injured  on  railroad  track,  see  "Rail- 
roads," §  10. 

Of  servant,  see  "Master  and  Servant,"  {  9. 

I  1.     Acts     or     omissions     eonstltntlac 
neKllsrenoe. 

Under  the  evidence  in  an  action  for  injuries 
caused  by  the  falling  of  a  door  in  defendant's 
depot,  an  instmction  authorizing  recovery,  un- 
less plaintiff  was  working  for  the  benefit  of  his 
master  only,  and  not  in  the  preparation  of  goods 
for  shipment,  held  proper.— Chesapeake  &  O.  Ry. 
Co.  V.  Wilder  (Ky.)  353. 

Obstruction  by  a  railroad  of  Its  right  of  way 
held  to  have  remained  for  sufficient  time  to  no- 
tify the  public  of  the  revocation  of  the  license 
to  use  the  way  as  a  road. — Illinois  C!ent.  R. 
Co.  T.  Waldrop  (Ky.)  1116. 

Those  who  use  a  roadway  over  a  railroad 
company's  right  of  way,  after  permission  for 
its  use  has  been  withdrawn,  and  sufficient  no- 
tice of  the  withdrawal  has  been  given,  are 
trespassers. — Illinois  Cent.  R.  Co.  v.  Waldrop 
(Ky.)  1116. 

After  sufficient  notice  had  been  given  of  the 
purpose  of  the  railroad  company  to  withdraw 
its  right  of  way  from  public  use  by  building  of 
obstructions,  it  was  not  bound  to  continue  such 
obstructions  beyond  a  reasonable  time. — Illinois 
Cent.  R.  Co.  v.  Waldrop  (Ky.)  1116. 

i  2.    Proximate  cause  of  injviy. 

Employer's  negligence  held  concurring  with 
that  of  co-tort  feasor  so  as  to  make  It  liable 
for  negligently  causing  death  of  employe. — Mer- 
chants' &  Planters'  Oil  Co.  t.  Burns  (Tex.  Civ. 
App.)  626. 

{   3.     Actions.  *■ 

An  answer  held  to  plead  contributory  neg- 
ligence only  as  to  the  happening  of  the  acci- 
dent, and  not  in  the  treatment  of  the  injuries. 
—Louisville  &  N.  R.  (3o.  v.  Mason  (Ky.)  27. 

Where  plaintiff  was  injured  by  an  insecure 
and  unsafe  door,  while  he  was  moving  certain 
hogsheads  in  defendant's  depot,  certain  evi- 
dence held  admissible  on  the  issue  as  to  wheth- 
er plaintiff  was  moving  the  hogsheads  to  load 
thrm  on  defendant's  cars  for  shipment,  or  mere- 
ly for  the  master's  convenience. — Chesapeake  & 
O.  Ry.  Co.  V.  Wilder  (Ky.)  353. 

In  an  action  for  personal  Injuries,  evidence 
held  to  require  submission  of  the  issue  of  de- 
fendants' negligence  to  the  jury. — Butts  v.  Na- 
tional Exchange  Bank  (Mo.  App.)  1083. 

In  an  action  to  recover  for  the  destruction  of 
property  by  fire,  which  was  communicated 
through  defendant's  building,  when  it  could 
have  been  controlled,  but  for  dynamite  therein, 
evidence  that  the  people  were  warned  to  keep 
away,  because  there  was  dynamite  in  defend- 
ant's building,  held  admissible.— Cumberland 
Telegraph  &  Telephone  Co.  v.  Dooley  (Tenn.) 
457. 

In  a  personal  injury  action,  charge  as  to  bur- 
den of  proof  of  contributory  negligence  held 
erroneous.- Gulf,  C.  &  S.  P.  Ry.  Co.  ▼.  Robin- 
son (Tex.  Civ.  App.)  70. 

It  Is  error  In  a  personal  Injury  case  to  In- 
struct that  the  burden  of  proving  contributory 
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negligence  is  on  defendant,  wliere  tlie  issue  has 
been  raised  by  testimony  produced  by  plain- 
tiff.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  T. 
JoUey  (Tex.  Civ.  A  pp.)  871. 

NEGOTIABLE  INSTRUMENTS. 

»ee  "BiUs  and  Notes." 

NEGROES. 

See  "Civil  Rights." 

NEWLY-DISCOVERED  EVIDENCE 

Ground  for  new  trial  iu  civil  actions,  see  "New 

Trial,"  {  1. 
Ground  for  new  trial  iu  criminal  prosecution, 

see   "Criminal  Law,"   |  26;    "Homicide,"  | 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 
{  26;   "Homicide,"  i  13;   "Larceny,"  g  1. 

Necessity  of  showing  motion  for  new  trial  in 
record  on  appeal,  see  "Appeal  and  Error," 
§  6. 

Openiug  or  vacating  judgment,  see  "Judgment," 

Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  g  2i. 
Beview  of  discretion  in  granting  or  refusing, 

see  -'Appeal  and  Error, '"^g  20. 

g    1.    Grounds. 

Error  in  refusing  leave  to  file  an  answer  after 
the  time  limited  nas  expired  cannot  be  made 
a  ground  of  a  motion  for  new  trial. — Rigdon 
v.  Ferguson  (Mo.  Sup.)  504. 

Newly  discovered  evidence  held  not  a  ground 
for  new  ti'ial  uuder  certain  circumstances. — San 
Antonio  &  A.  P.  Ry.  Co.  v.  Moore  (Tex.  Civ. 
App.)  226. 

An  ajiplication  for  continuance  for  testimony 
of  a  witness  may  not  be  abandoned,  and  a  new 
trial  sought  for  such  testimony  as  newly  discov- 
ered—St. Louis  S.  W.  Ry.  Co.  of  Tezaa  t. 
Bowles  (Tex.  Civ.  App.)  451. 

NEXT  OF  KIN. 

See  "Descent  and  DHkribution." 

NOMINATION. 

For  office,  see  "Elections,"  g  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Cf  particular  faits,  acta,  or  prooeetUngi. 

Acceptance  of  guaranty,  see  "Guaranty,"  g  1. 

Action  or  process,  see  "Process,"  g  1. 

Ck)ndemnation  proceedings,  see  "Eminent  Do- 
main," g  2. 

Defects  in  goods,  see  "Sales,"  g  4. 

Defects  or  obstructions  in  streets,  see  "Munic- 
ipal Corporations,"  g  10. 

Local  option  election,  see  "Intoxicating  Liq- 
uors," g  1. 

Loss  insured  against,  see  "Insnrance,"  g  10. 

Muturity  of  premiums,  see  "Insurance,"  g  6. 

Nature  of  passengers'  baggage,  see  "Carriers," 
g  7. 

Revocation  of  license,  see  "Licenses,"  {  2. 


To  particular  cUutea  of  parties. 
See  "Carriers,"  g  7. 
Purchaser  at  execution  sale,  see  "Execation," 

g  8. 
Seller  of  goods,  see  "Sales,"  g  4. 

NUISANCE. 

On  demised  premises,  see  "Landlord  and  Ten- 
ant," g  2. 

g  1.    Private  nvlsanoaa. 

Charter  right  of  corporation  to  erect  terminal 
facilities  where  it  saw  fit  held  no  defense  in  ac- 
tion against  it  for  damages  from  nnisance  oon- 
sistiug  of  roundhouse  erected  by  it. — Louisville 
&  N.  Terminal  Co.  t.  Jacobs  (Tenn.)  954. 

In  an  action  by  the  owner  of  property  for 
damages  from  a  nuisance  consisting  of  a  neigh- 
boring rouudhouse,  an  instruction  that  the  jury 
might  consider  discomfort  and  annoyances  in 
the  use  of  her  home  was  proper. — Louisville  & 
N.  Terminal  Co.  v.  Jacobs  (Tenn.)  954. 

In  one  action  one  may  recover  damages  for 
personal  discomfort  and  for  depreciatioa  of 
property  owing  to  the  erection  of  a  coal  hoist 
—Daniel  v.  Ft.  Worth  &  B.  G.  Ry.  Co.  (Tex. 

Sup.)  578. 

Railroad  company  hdd  liable  for  nnisance 
created  by  butchers  depositing,  under  contract 
with  company,  near  third  person's  premist-^. 
carcasses  of  cattle  killed  in  aciident. — Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Chenault  (Tex.  Civ.  App.) 
868. 

OATH. 

Of  guardian,  see  "Guardian  and  Ward,"  S  1. 

OBSTRUCTING  JUSTICE. 

b  a  trial  for  resisting  an  officer  who  was  at- 
tempting to  serve  a  writ,  the  writ  held  properly 
admitted  without  also  introducing  the  affidavit 
— Meador  v.  State  (Tex.  Cr.  App.)  186. 

OBSTRUCTIONS. 

Of  process,  see  "Obstructing  Justice." 

OFFER. 

Of  judgment,  see  "Judgment,"  g  2. 
Of  proof,  see  "Criminal  Iaw,"  {  19, 
Of  reward,  see  "Rewards." 

OFFICERS. 

Bribery,  see  "Bribery." 

Mandamus  affecting,  see  "Mandamus,"  |  2, 

Quo  warranto,  see     Quo  Warranto." 
Resisting  officer,  see  "Obstructing  Justice." 

Particular  classes  of  otficert. 

See  "Ambassadors  and  Consuls";  "Clerics  of 
Courts";  "District  and  Prosecuting  Attor- 
neys"; "Judges";  "Justices  of  the  Peace"; 
"Receivers";  "Sheriffs  and  Constable." 

Corporate  officers,  see  "Corporations,"  {  3. 

County  officers,  see  "Counties,"  g  1. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,*' g  3. 

Partition  commissioners,  see  'Tartition,"  g  1. 

Referees,  see  "Reference,"  g  1. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," g  1. 

g    1.    Appointment,     qualiiieatlon,      and 
tenure. 

Under  Const  gg  233,  234,  AeM,  that  Act 
March  3,  18S4,  incorporating  a  private  police 
and  detective  agency,  with  power  to  the  mem- 
bers to  arrest  and  imprison,  is  unconstitutionaL 
— Swincher  r.  Ciommonwealth  (Ky.)  30(Sb 
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OPENING. 


Foreclosure  sale,  see  "Mortgages,"  i  B. 
Judgment,  see  "Judgment,"  S  6. 
Judicial  sales,  see  "Judicial  Salta." 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  9. 

In  criminal  prosecutions,  see  "Cnminal  Law," 


§  13. 


ORDERS. 


Review  of  appealable  orders,  see  "Appeal  and 
Error."" 

ORDINANCES. 

Mnnicipal  ordinances,  see  "Municipal  Corpora- 
tions,^' 85  6,  8. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";    "Infants." 
Custody  of  children  on  divorce,  see  "Divorce," 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence."  I  8. 
In  criminal  prosecutions,  see     Criminal  Law," 
§   12. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  I  4. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival,"  g  2. 

Domicile  or  residence  as  affecting  venue,  see 
"Venue,"  {  1. 

Harmless  error  in  joinder  of  parties,  see  "Ap- 
peal and  Error,"  jl  22. 

Persons  entitled  to  allege  error,  see  "Appeal 
and  Error,"  5  18;   "Criminal  I-aw,"  S  32. 

Persons  entitled  to  homestead  exemption,  see 
"Homestead,"  {  1. 

Pemns  who  may  purchase  at  tax  sales,  see 
"Taxation,"  {  5. 

Persons  who  may  receive  rewards,  see  "Re- 
wards." 

In  actions  Z>]/  or  against  parttcuXar  classes  of 

parties. 
See  "Carriers,"  {  7;   "Husband  and  Wife,"  t  4; 
"Insane  Persons,"  8  1. 

In  pairticular  actions  or  proceedings 

See  "Trespass  to  Try  Title,"  8  1. 

Criminal  prosecutions,  see  "Criminal  Law," 
i  2. 

For  causing  death,  see  "Death,"  8  1. 

Foreclosure,   see   "MortKaRes,"   8   5. 

For  injuries  to  passengers'  baggage,  see  "Car- 
riers," 8  7. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  4. 

To  particular  classes  of  conveyances,  contracts, 

or  transactions. 
See  "Assignments,"  §  2;    "Fraudulent  Convey- 
ances," I  2;   "Release,"  6  1;    "Usury,"  8  1. 

8   I.     New  parties  aad  oliaiiRe  of  parties. 

In  an  lution  against  a  railroad  for  damages 
to  property,  held  proper  to  permit  parties  hav- 
ing agreed  to  indemnify  the  company  to  be- 
come parties  defendant. — Boyer  &  Lucas  v.  St. 
I-ouis,  8.  P.  &  T.  Ry.  Co.  (Tex.  Civ.  App.) 
1038. 

PARTITION. 

8  1.     Aotioms  for  partition. 

Commissioner  in  partition  hrld  not  incompe- 
tent to  act  as  such. — Garth's  Guardian  t. 
Thompson  (Ky.)  782. 


It  appearing  that  no  subslantial  injustice  has 
been  done  in  making  partition,  held  that  the 
judgment  of  the  trial  court  will  not  be  dis- 
turbed on  appeal.— Garth's  Guardian  v.  Thomp- 
son (Ky.)  7^2. 

In  partition,  the  present  value  of  certain 
notes  executed  by  decedent  held  to  have  been 
improperly  charged  against  the  land.— Stevens 
▼.    Stevens   (Mo.    Sup.)    542. 

PARTNERSHIP. 

8  1.     Tbe  relation. 

Transaction  between  parties  held  not  to  con- 
stitute them  partners,  so  as  to  render  erroneous 
instruction,  in  action  on  note  in  which  they 
were  sought  to  be  charged  as  partners,  igiioring 
effect  of  such  transaction. — ^Ifoore  v.  Williams 
(Tex.  Civ.  App.)  222. 

Evidence  of  party's  admission  of  partnership 
held  inadmissible  in  action  on  note  signed  by 
him  in  which  others  were  sought  to  be  charged 
as  his  partners. — Moore  v.  Williams  (Tex.  Cir. 
App.)  222. 

One  held  an  agent  for  certain  cotton  dealers, 
and  not  their  partner.— Shute  &  Limont  v.  Mc- 
Vitie  (Tex.  Civ.  App.)  433. 

8   2.    Mntnal  rlghtu,  dntles,  and  UabUi- 
tiea  of  partners. 

One  partner  held  not  able  to  deprive  other 
at  right  to  profits,  though  the  latter  had  not 
ftirnished'  money  as  he  had  agreed  to. — Stuart 
T.  Harmon  (Ky.)  365. 

The  doctrine  of  stale  demand  held  to  have  no 
application  to  the  fact — Stuart  v.  Harmon 
(Ky.)  365. 

8   3.    Bights  and  UablUties  aa  to  third 
persons. 

Instrnction,  in  actiou  on  note  in  which  defend- 
ants were  sought  to  be  charged  as  partners,  ig- 
noring effect  of  agreement  between  them,  which 
had  not  been  pleaded,  held  proper. — ^Moore  ▼. 
Williams  (Tex.  Civ.  App.)  222. 

In  action  on  note,  seeking  to  charge  defend- 
ants as  partners,  question  asked  to  elicit  evi- 
dence of  assumption  of  indebtedness  held  prop- 
erly excluded;  the  evidence  being  irrelevant. — 
Moore  v.  Williams  (Tex.  Civ.  App.)  222. 

Under  Rev.  St.  arts.  1224,  1346,  where  nil 
the  members  of  the  firm  answered  individually, 
judgment  could  not  be  rendered  by  default 
against  the  firm.— Owen  t.  Kuhn,  Loeb  &  Oo. 
(Tex.  Civ.  App.)  432. 

8   4.     Death    of    partner,    and    ■nrri-vlng; 
partners. 

Where  administrator  of  a  partnership  estate 
mingles  the  funds  thereof  with  his  own  prop- 
erty so  that  they  cannot  be  separated,  all  the 
property  becomes  that  of  the  partnership  es- 
tate.—Tufts  V.  Latshaw  (Mo.  Sup.)  679. 

In  a  suit  by  an  administrator  of  a  partner 
against  the  surviving  partner,  who  has  mingled 
tlie  assets  of  the  firm  with  his  own,  a  court 
of  equity  alone  has  jurisdiction. — Tufts  v.  Lat- 
shaw (Mo.  Sup.)  079. 

8   5.     Dissolntion,    settlement,     and     ao- 
connting. 

On  an  accounting  of  a  distillery  partnership, 
referred  to  a  commissioner,  the  latter  was  au- 
thorized to  accept  the  agreement  of  counsel  as 
to  the  cost  of  the  mannfncture  of  the  product. 
— McBrayer  v.  Hanks'  Ex'rs  (Ky.)  2. 

A  judgment  that  the  cost  of  settling  a  part- 
nership account  be  borne  equally  by  the  par- 
ties held  not  error. — Dyer  v.  Biillinger  (Ky.) 
738. 

Interest  may  be  allowed  on  the  sum  due  to 
a  partner  before  a  partnership  accounting, 
where  the  sum  is  withheld  after  due,  and  ac- 
counting prevented  by  the  misconduct  of  the 
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other  partner.— Corralitos  Co.  v.  Mackay  (Tex. 
CiT.  App.)  624. 

PART  PERFORMANCL 

See  "Frauds,  Statute  of,"  |  4. 

PARTY  WALLS. 

EiTidence  held  not  to  eRtiibliBh  alleged  agree- 
ment  to  contribute  to  rebuilding  party  wall. — 
Griffin  v.  Sansom  (Tex.  Civ.  App.)  864. 

Making  use  of  rebuilt  party  wall  held  not  to 
render  adjoining  owner  liable  to  contribnte 
thereto.— CTriffin  r.  Sansom  (Tex.  Gir.  App.)  864. 

PASSENGERS. 

See  "Carriers,"  §|  4r-7. 

PAYMENT. 

See  "Compromise  and  Settlement." 
Subrogation  on  payment,  see  "Subrogation." 
Q^  particular  cltMses  <ifobligaii<m»  or  liaMHtUi. 
See    '"Insuranee,"    S    13;     "Judgment,"    {    12; 

"Mortgages,"  f  8. 
Subscriptions  to  corporate  stock,  see  "Corpora- 
tions," I  1. 

{   1.    Appllestloa. 

A  debtor  has  the  right  to  designate  the  par- 
ticular indebtedness  to  which  payments  made 
by  him  are  to  be  credited. — Howard  v.  London 
Mfg.  Co.  (Ky.)  771. 

t   2.    Fleadlns,   eTldonee,   trlml,  and   >«- 
■vievr. 

Entry  in  memorandum  books  of  Insured  held 
not  admissible  on  the  question  of  a  note  be- 
ing accepted  for  the  first  premium  on  his  pol- 
icy.—New  York  Life  Ins.  Co.  T.  Johnson's 
Adm'r  (Ky.)  782, 

PENALTIES. 

For  failnre  to  pay  insurance,  see  "Insurance," 

{  13. 
For   orercharges  by   carriers,    see    "Carriers," 

f  1. 
For  Tiolation  of  city  ordinances,  see  "Municipal 

Corporations,"  {  8. 
Nonpayment  of  tax,  see  "Taxation,"  {  7. 
Violation*  of  gaming  laws,  see  "Gaming,"  S  2. 

PERJURY. 

{   1.    Proseontlom  and  panlsluiient* 

The  materiality  of  testimony  on  which  perjury 
is  assigned  is  usually  a  question  for  the  court. 
—Luna  V.  State  (Tex.  Cr.  App.)  378. 

Under  the  evidence  in  a  prosecution  for  per- 
jury, held  error  not  to  charge  that,  if  defend- 
ant believed  he  had  reasonable  grounds  on 
which  to  predicate  an  affidavit  for  a  search  war- 
rant, he  should  be  acquitted.— Luna  r.  State 
(Tex.  Cr.  App.)  378. 

Under  the  evidence,  held  error  not  to  charge, 
in  a  prosecution  for  perjury,  that,  if  defend- 
ant believed  the  statements  were  true  when  he 
made  them,  he  should  be  acquitted. — Luna  ▼. 
State  (Tex.  Cr.  App.)  378. 

In  a  prosecution  for  perjury,  evidence  tend- 
ing to  Aow  defendant's  belief  as  to  the  guilt 
of  the  person  against  whom  be  swore  out  an 
affidavit  held  improperly  executed.— Luna  ▼. 
State  (Tex.  Cr.  App.)  378. 

In  a  prosecution  for  perjury,  evidence  show- 
ing a  circumstance  suggesting  to  defendant  the 
belief  of  the  truth  of  the  matters  to  which  he 
swore  held  improperly  excluded. — Luna  t.  State 
(Tex.  Cr.  App.)  37a 


In  8  prosecution  for  perjury,  certain  testi- 
mony held  to  have  been  properly  received. — 
Freeman  v.  State  (Tex.  Cr.  App.)  1001. 

Evidence  iu  a  prosecution  for  perjury  kdi  to 
sustain  a  conviction.— Freeman  v.  State  (Tex. 
Cr.  App.)  1001. 

PERSONAL  INJURIES. 

See  "Negligence";    "Torts." 

Survival  of  action  for  personal  injuries  on  death 
of  party,  see  "Abatement  and  Revival."  i  2. 

To  convicts,  see  "Convicts." 

To  employe,  see  "Master  and  Servant,"  fl  3- 
12. 

To  licensee,  see  "Railroads,"  {  7. 

To  passenger,  see  "Carriers,"  ^  5. 

To  person  on  or  near  railroad  tracks,  see  "Bail- 
roads,"  {  10. 

To  person  on  or  near  street  railroad  tracks, 
see  "Street  Railroads,"  {  1. 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations," {  10. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  {  9. 

PHYSICIANS  AND  SURGEONS. 

Expenses  of  medical  treatment  as  elemeat  of 

damage,  see  "Damages,"  |  1. 
Opinion  evidence,  see  "Evidence,"  i  0. 

PLEA. 

In  dvll  actions,  see  "Pleading,"  J  1. 
In  criminal  prosecutions,  see  "Criminal  Law." 
16. 

PLEADING. 

Error  in  refusing  leave  to  file  pleading  after 
expiration  of  time  as  ground  for  new  trial, 
see  "New  Trial,"  t  1. 

Estoppel  by  pleadings,  pee  "Estoppel,"  I  1. 

Presentation  of  objections  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  {  3. 

Presumptions  on  appeal,  see  "Appeal  and  E^ 
ror,"  I  19. 

Privileged  matter  in  pleadings,  see  "libel  and 
Slander,"  {  2. 

To  sustain  judgment,  see  "Judgment,"  {  1. 

Allegations  aa  to  pcatlculnr  factt,    aote,    or 

trantactiona. 
See  "Damages,"  f  4;   "Statutes,"  {  4. 

In  acttona  by  or  against  particular  cIa*M>  <tf 
parties. 

See  "Carriers,"  {§  2,  5;  "Executors  and  Ad- 
ministrators," t  6:  "Partnership,"  f  3: 
"Street  Railroads,"  i  1. 

Telegraph  companies,  see  "Telegraphs  and 
Telephones,"  §  2. 

In  particular  actions  or  proceeding*. 

See  "Ejectment,"  i  2;  "Equity,"  I  8;  "Falae 
Imprisonment,"  {  1;  "Fraud,"  J  2;  "Libel 
and  Slander,"  S  3;   "Negligence,"  S  3. 

Condemnation  proceedings,  see  "Ehninent  Do- 
main," t  2. 

For  breach  of  contract,  see  "(jarriers,"  i  4 
"Contracts,"  |  6. 

For  breach  of  warranty,  see  "Sales,"  {  6. 

For  delay  in  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  |  2. 

For  loss  of  goods,  see  "Carriers,"  {  2. 

For  personal  injuries,  see  "Carriers,"  f  5; 
"Street  Railroads,"  S  1. 

For  price  of  goods,  see  "Sales,"  i  5. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bond  of  insurance  agent,  see  "lusorance," 
i  1. 

On  insurance  policy,  see  "losorance,"  |f  IS, 
22. 
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On  judgment,  see  "Judgment,"  |  13. 
On  note,  see  "Bills  and  Notes,"  {  2. 
Pleas  in  criminal  prosecntions,   see   "Criminal 

Law,"  (  6. 
Suits  in   justice   coartB,   see   "Justices   of  the 

Peace,"  {  1. 
To  enforce  attachment,  see  "Attachment,"  i  8. 
To    enforce    mechanic's    lien,    see    "Mechanics' 

Uens,"  1 1. 
To    recover   penalty   for   Tiolatlon    of   gaming 

laws,  see  "Gaming,"  |  2. 

I   1.    Plea   me   answer.   «roas   oomplaint, 
and  affidavit  of  defense. 

An  answer  which  merely  groups  the  allega- 
tions of  the  petition  together,  and  denies  them 
as  a  whole,  violates  the  Code. — Stephens  ▼. 
Wilson  (Ky.)  336. 

In  mandamus  to  compel  the  governing  au- 
thority of  a  political  pairty  to  place  plaintiff's 
name  on  the  ballot  before  a  primary,  the  court 
under  the  pleadings  will  assume  that  a  primary 
had  been  called.  —  Young  v.  Beckham  (Ky.; 
1092. 

Under  Rev.  Bt  1899,  g  609,  general  denial  in 
an  answer  held  indefinite  and  uncertain. — Ritch- 
ey  V.  Home  Ins.  Co.  (Mo.  App.)  44. 

Matter  specially  pleaded,  if  admissible  un- 
der the  general  denial,  should  be  stricken  out 
as  redundant. — Bolton  v.  Missouri  Pac.  Ky.  Co. 
(Mo.  Sup.)  530. 

Plea  of  personal  privilege  need  not  affirma- 
tively allege  that  pleader  had  never  submitted 
to  jurisdiction  of  the  court.  —  Sites  v.  Lane 
(Tex.  Civ.  App.)  873. 

Plea  of  personal  privilege  failing  to  state  that 
pleader  had  never  submitted  to  jurisdiction  of 
the  court  held  cured  by  a  reply  to  defendant's 
answer  in  the  action  stating  such  fact. — Sites 
v.  Lane  (Tex.  Civ.  App.)  87?. 

$   2.    Demurrer  or  exception. 

Where  defendant  demurred  to  plaintiff's  re- 
ply, it  was  proper  to  carry  the  demurrer  bade 
to  the  first  paragraph  of  defendant's  answer. — 
Chesapeake  &  O.  By.  Co.  ▼.  Riddle's  Adm'z 
(Ky.)  22. 

Where  an  exception  to  a  plea  was  in  effect 
a  general  demurrer,  and  was  properly  sustain- 
ed, the  plea  must  be  held  to  have  set  up  no 
sufficient  ground  of  defense. — Foster  v.  Frank- 
lin Life  Ins.  Co.  (Tex.  Civ.  App.)  91. 

I   3.     Amended  and  anpplemental  plead- 
iaca  and  repleader. 

An  application  to  file  a  supplemental  answer, 
denying  the  residence  of  plaintifTs  intestate, 
at  the  trial,  held  properly  denied  for  lack  of 
diligence.— Chesapeake  &  O.  Ry.  Co.  t.  Rid- 
dle's Adm'x  (Ky.)  22. 

{   4.     XUlng,  serrioe,   and  witbdrawaL 

Rule  4  of  the  circuit  court,  providing  that 
pleadings  not  filed  in  time  may  be  stricken  out 
on  motion,  etc.,  held  reasonable. — Rigdon  v. 
Ferguson  (Mo.  Sup.)  604. 

t  5.    Motlona. 

Answer  filed,  notwithstanding  refusal  of 
leave  to  file  same,  held  properly  stricken  out. — 
Rigdon  V.   Ferguson  (Mo.   Sup.)   504. 

S   6.     Defects  and  objections,  waiver,  and 
alder  by  Tcrdlct  or  Jadgmeni. 

A  defect  in  a  petition  against  a  city  for  in- 
juries due  to  a  defect  in  a  highway  held  cured 
by  verdict. — City  of  Liouisville  v.  Brewer's 
Adm'r  (Ky.)  9. 

Any  objection  to  filing  of  cross-petition  by  de- 
fendant held  waived  by  answer.— Stuart  v.  Har- 
mon (Ky.)  305. 

Any  defect  iu  petition  to  set  aside  fraudulent 
conveyance  held  cured  by  subsequent  pleadings. 
— Wilhoit  V.  Musselman  (Ky.)  1112. 

Under  Rev.  St  1890,  I  655,  where  the  atten- 
tion of  the  trial  court  is  not  called  to  a  vari- 


ance between  the  pleading  and  proof,  all  objec- 
tion to  the  variance  is  waived. — Hayes  v.  Con- 
tinental Casualty  Cio.  (Mo.  App.)  186. 

Where  an  objection  that  an  answer  did  not 
state  a  defense  was  taken  by  objection  to  evi- 
doice  thereunder,  it  will  be  overruled,  if  the 
answer  is  sufficient  after  verdict.— Maugh  v. 
Hornbeck  (Mo.  App.)  163. 

POISONS. 

In  a  prosecution  for  attempt  to  kill  by  poison, 
evidence  held  insufficient  to  support  a  convic- 
tion.—Gables  V.  State  (Tex.  Cr.  App.)  877. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

See  "Constitutional  Law,"  {  1. 
Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," i  2. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent" 
Of  sale  in  mortgage,  see  "Mortgages,"  |  4. 

{    1.    Oonstrnotion  and  ezecntlon. 

Where  a  will  gave  all  testator's  property  to 
his  widow  for  life,  and  provided  that  in  case  of 
necessity  the  widow  might  sell  any  of  it  for 
the  benefit  of  the  family,  a  sale  of  realty  by 
the  widow  was  valid,  though  no  actual  neces- 
sity existed.  —  Matthews  v.   Capshaw  (Tenn.) 

A  deed  purporting  to  convey  a  fee  with  gen- 
eral warranty  held  not  invalid  becanse  failing 
to  state  that  it  was  under  the  power  in  a  will. 
—Matthews  v.  Capshaw  (Tenn.)  964. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
In  Tpartteular  doil  acHoTia  or  proceedings. 

See  "Divorce,"  f  2;  "Ejectment";  "Habeas 
Corpus,"  8  1;  "Quo  Warranto,"  |  2;  "Re- 
plevin";  '^Trespass  to  Try  Title,"  S  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," I  2. 

Particular  proceedings  <n  actions. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance";  "Damages,"  §§  4-6;  "Depo- 
sitions"; "Dismissal  and  Nonsuit";  "Gvi- 
deuce";  "Execution";  "Judgment";  "Judicial 
Sales";  "Jury";  "Limitation  of  Actions"; 
"Parties";  "f»leading";  "Process";  "Refer- 
ence" ;  '"Removal  of  Causes" ;  "Trial" ; 
"Venue." 

Verdict,  see  "Trial,"  S  6. 

Partloular  remedies  in  or  incident  to  actions. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers";   "Sequestration." 

Procedure  in  criminal  prosecutio?t<. 
See  "Bail,"  {  1;   "Criminal  Law." 
For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  H  3-6. 

Procedure  in  exercise  of  spedaX  luriadictions. 
In  equity,  see  "Equity." 
In  justices'  courts,  see  "Justices  of  the  Peace," 
S  L 
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Procedure  on  review. 

and  Error";  "Biceirti 

"Justices  of  the  Peace,"  |  2;  "New  Trial.' 

PREJUDICE. 


See  "Appeal  and  Error";  "Exceirtions,  Bill  of; 
'"    itJc       "  ■'  ...  -     ..«.       _  .  . .. 


Ground  for  reversal  in  cirll  actions,  see  "Ap- 
peal and  Error,"  {  22. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  S  5. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  |  6. 

PRESCRIPTION. 

Acquisition    of    rights,    see    "Adverse    Posses- 
sion," i  1;   "Easements,"  i  1. 

PRESUMPTIONS. 

On  appeal  or  error,  see 

1Q.      '•r^i.SinJn.il    T.anr  " 


19;  ''Criminal  Law," 


"Appeal  and  Error," 
t  82. 


PRIMARY  ELECTIONS. 

See  "Elections,"  |  L 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  |  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  CUent";   "Brokers." 
Admissions  by  agent,  see  "Evidence,"  (  4. 
Corporate  agents,  see  "Corporations,"  {  3. 
Insurance  agents,  see  "Insurance,"  {  1. 

{   1.     BIkMs  and  UabUltlea  as  to  third 
persons. 

Agents  who  employ  a  real  estate  broker  to 
find  a  purchaser  for  their  principal's  lands  are 
not  liable  to  the  broker  for  commissions,  having 
fully  disclosed  their  principal. — Scottish  American 
Mortg.  Co.  v.  Davis   (Toi.   Civ.  App.)  217. 

Where  an  agent  sold  a  buggy  of  his  principal 
in  payment  of  the  agent's  debt,  the  principal 
was  entitled  to  recover  the  value  of  the  buggy 
and  damages  for  its  detention.''— Low  v.  Moore 
(Tex.  Civ.  App.)  421. 

PRINCIPAL  AND  SURETY. 

See  "Bail";   "Gnawinty";   "Indemnity." 
Liability    of    sureties    on    bonds    of   clerks    of 

courts,  see  "Clerks  of  Courts." 
Liability  of  sureties  on  bonds  of  county  officers, 

see  "Counties,"  $  1. 
Liability    of    sureties    on    bonds    of   insurance 

agents,  see  "Insurance,"  {  1. 
Subrogation  of  sureties  on  payment  of  debt,  see 

"Subrogation." 

f   1.    Greatlon  and  ezistenoe  of  relation. 

A  surety,  though  signing  on  condition  that 
another  sign  as  surety,  which  was  not  done,  is 
liable:  the  bond  having  been  delivered  without 
the  obligee  knowing  of  the  condition. — Seaton 
V.  McReynoIds  (Tex.  Civ.  App.)  874. 

(  S.     Discharge  nf  surety. 

Sureties  on  a  building  contract  held  released 
by  a  material  change  in  the  specifications 
without  the  sureties'  consent. — Erfurth  t.  Ste- 
venson (Ark.)  49. 

Sureties  on  a  building  contract,  released  by  a 
material  chanRe  in  the  rontr.ict.  held  not  es- 
topped to  assert  freedom  from  liability  by  subse- 


quently indorsing  orders  of  the  contractora  on 
the  owner  for  money  due  under  the  contract. — 
Erfurth  t.  Stevenson  (Ark.)  49. 

t   8.     Xtamedles  of  creditors. 

Verdict  for  defendants  in  action  on  note  held 
not  palpably  against  the  weight  of  evidence. — 
Caudle  v.  t^ord  (Ky.)  270. 

In  action  on  note,  evidence  held  not  to  show 
that  certain  interest  credited  on  the  note  had 
not  been  paid.— Columbia  Finance  &  Trust  Co. 
T.  Mitchell's  Adm'r  (Ky.)  350. 

In  an  action  on  an  insurance  agent's  bond, 
where  but  one  issue  was  submitted  to  the  jury, 
an  instruction  that  the  burden  of  proof  was  on 
the  defendants  held  not  frror. — Foster  T.  Frank- 
lin Life  Ins.  Co.  (Tex.  Civ.  App.)  91. 

PRIORITIES. 

Between  deed  and  dower  rights,  see  "Dower," 

i  1. 
Of  attachment  liens,  see  "Attachment,"  f  2. 
Of  mortgages,  see  "Mortgages,"  f  1. 

PRISONS. 

Under  Const,  art  3,  i  6,  and  Shannon's  Code, 
{(  7226,  7423,  action  of  court  in  remitting,  at 
subsequent  term,  the  remaining  portion  of  im- 
prisonment, and  costs,  adjudged  against  one 
convicted  of  crime,  held  void.— State  r.  Dalton 
(Tenn.)  466. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  i  1. 

PRIVATE  ROADS. 

Bights  of  way,  see  "Basements." 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    commnnicationa,    see    "Libel    and 

Slander,''  $  2. 
Disclosure  by  witness,  see  "Witnesses,"  f  1. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

In  action  against  corporation,  see  "Corpora- 
tions," i  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i5. 

In  justice  courts,  see  "Justices  of  the  Peace," 
§  1. 

Resistance  or  obstruction,  see  "Obstructing 
Justice." 

To  sustain  judgment,  see  "Judgment,"  i  3. 

Particular  forms  of  vrrUt  or  other  proces*. 

See  "Execution";  "Garnishment";  "Injunc- 
tion"; "Mandamus";  "Quo  Warrauto";  "Ite- 
plevin";   "Sequestration." 

i    1.     Serrloe. 

Under  Rev.  St  1899,  SS  575,  9303,  an  order 
authorizing  service  by  publication  in  a  tax 
suit,  ou  the  ground  that  defendant  was  a  non- 
resident, held  not  justified  by  an  affidavit  stat- 
ing that  defendant  had  absconded  from  hi^ 
usual  place  of  abode  iu  the  state.— Parker  v. 
Burton  (Mo.  Sup.)  663. 

{  2.     Defsots,    ohjoetlons,    and     amend- 
ment. 

Exceptions  to  a  citation  were  not  waived  by 
at  the  same  time  and  on  the  same  paper  filing 
a  plea  to  the  merits  (Rev.  St  art  1262).— Py- 
ron  V.  Graef  (Tex.  Civ.  App.)  101. 


PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  seo 
eating  Liquors." 
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PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insared  against,  see  "Insurance,"  |  10. 

PROPERTY. 

Adverse  possession,  see  "Adverse  Possessiou." 
Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  {  2. 
Dedication  to  pnblic  use,  see  "Dedication." 
Licenses  in  respect  to   real  property,  see  "Li- 
censes," I  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

Fartioviar  tvedea  of  property. 

See    "Improvements";     "Logs    and    Logging"; 
"Mines  and  Minerals." 

PROSECUTING  ATTORNEYS. 

Bee  "District  and  Prosecuting  Attorneys." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  {  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
t  21. 

PROVOCATION. 

Evidence  as  to  in  criminal  prosecutions,   Bee 
"Homicide,"  {  6. 

PROXIMATE  CAUSE. 

Of   injury,    see   "Carriers,"    §8   6,    6;    "Negli- 
gence," i  2;   "Railroads,"  |  8. 

PUBLICATION. 

Service  of  process,  see  "Process,"  f  L 

PUBLIC  DEBT. 

See  "Counties,"  {  2;  "Mnnldpal  Corporations," 
S  11;   "States,"  {  2. 

PUBLIC  IMPROVFMENTS. 

By    municipalities,    see    "Municipal    Corpora- 
tions," S§  4-7. 

PUBLIC  LANDS. 

S    1.    Disposal  of  lands  of  the  states. 

Where  land  bad  been  previously  patented  t^ 
the  state,  a  subsequent  patent  thereto  is  void. — 
Combs  T.  Combs  (Ky.)  8. 

Act  Ma.v  27,  1890,  expressly  validated  sales 
of  school  lands  made  prior  to  January  1st  of 
that  year,  when  the  applicant  had  not  settled  on 
the  land  at  the  time  of  his  application,  but  did 
so  within  six  months  thereafter. — Bates  v.  Brat- 
ton   (Tex.  Sup.)  157. 

Act  April  19,  1901,  relating  to  forfeited  school 
land,  held  not  retrospective  as  to  land  sales 
made  under  former  acts.— Bates  v.  Bratton  (Tex. 
Sup.)  157. 

Under  article  42181,  Rev.  St.  1895,  school  land 
which  has  been  abandoned  by  the  purchaser  is 
not  on  the  market  until  the  land  commissioner 
has  declared  a  forfeiture. — Bates  v.  Bratton 
(Tex.  Sup.)  157. 

Greer   county    having    been    decided    by   the 
Uaited  Stales  Supreme  Court  not  to  be  a  part 
of  Texas,  the  state  of  Texas  held  entitled  to  re- 
72  8.W.— 76 


cover  land  granted  to  it  for  school  purposes. — 
Greer  County  v.  State  (Tex.  Civ.  App.)  104. 

An  entry  on  land  by  applicant  to  purchase  un- 
der Act  1900,  §  6,  as  amended  by  Act  April 
15,  1901,  held  a  trespass  as  against  one  occupy- 
ing the  land  under  lease  from  commissioner  of 
general  land  office.— Adair  v.  Hays  (Tex.  Civ. 
App.)  256. 

When  confederate  land  scrip  has  been  locat- 
ed, and  the  land  surveyed,  the  scrip  becomes 
merged  in  the  land,  though  no  patent  has  issued, 
and  a  deed  to  the  land  passes  title. — ^Watts  v. 
Bruce  (Tex.  Civ.  App.)  258. 

A  duplicate  land  certificate,  issued  in  place 
of  one  lost  by  the  commissioner  of  the  land 
office,  confers  no  greater  right  than  the  orig- 
inal.—Kempner  V.  State  (Tex.  Civ.  App.)  888. 

There  is  no  such  thing  as  an  innocent  pur- 
chaser as  against  the  state  claiming  under  a 
patent  issued  without  authority  of  and  contrary 
to  law.— Kempner  v.  State  (Tex.  Civ.  App.) 
888. 

Under  Act  Feb.  4,  1841,  held  that  patent  is- 
sued on  a  certificate  of  the  clerk  of  court  to  a 
claimant  that  he  had  had  a  verdict  was  void; 
there  having  been  a  new  trial  in  which  judg- 
ment was  against  him.  —  Kempner  v.  State 
(Tex.  Civ.  App.)  888. 

The  files  of  a  suit  for  a  certificate  for  land 
held  such  that  reasonable  diligence  would  have 
shown  one  buying  land,  patent  for  which  was 
issued  on  a  certificate  of  the  court  to  claimant, 
that  there  was  a  new  trial  in  which  judgment 
was  against  claimant.- Kempner  v.  State  (Tex. 
CSV.  App.)  888. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  i  2. 

PUNISHMENT. 

For  violation  of   injunction,   see   "Injunction," 

8  2. 
Instructions  as  to,  see  "Homicide,"  {  8. 

QUARANTINE. 

Widow's  right,  see  "Executors  and  Adminis- 
trators," f  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  |  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  21. 

QUIETING  TITLE. 

{    1.    Proeeedlnc*  and  relief. 

The  losing  party  in  a  suit  to  quiet  title  can- 
not be  allowed  for  improvements  made  on  the 
land  after  suit  was  instituted. — Biffle  t.  Jack- 
son (Ark.)  566. 

In  an  action  to  qniet  title,  evidence  held  to 
justify  a  finding  that  a  lost  deed  from  the  pnt- 
entee  to  plaintm's  grantor,  executed  in  1848, 
covered  the  land  in  controversy.— Combs  v. 
Combs  (Ky.)  8. 

Ky.  St.  {  11,  does  not  authorize  a  suit  to 
quiet  title  against  mortgages  executed  by  the 
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plaintiff  himself  to  be  brought  in  the  county 
where  the  land  Hen. — Shouse  v.  Taylor  (K7.) 
324. 

QUO  WARRANTO. 

5  1.    Nature  «nd  gronadt. 

The  state,  in  quo  warranto  proceedings  to 
oust  a  city  from  its  corporate  franchise,  held 
barred  by  laches. — State  ex  rel.  Jackson  v. 
Town  of  Mansfield  (Mo.  App.)  471. 

A  proceeding  by  quo  warranto  to  oust  a 
municipality  from  its  franchise,  brought  by 
the  state's  attorney  w^ithout  leave,  is  within 
the  trial  court's  discretion,  to  be  exercised  after 
full  hearing. — State  ez  rel.  Jackson  t.  Town 
of  Mansfield  (Mo.  App.)  471. 

i  8.    Jnrladlotloa,  proceedlns*,  and  re- 
lief. 

A  judgment  holding  proceedings  for  the  in- 
corporation of  a  city  valid  will  not  be  reversed, 
where  the  evidence  of  the  prior  incorporation 
of  the  village  is  both  oral  and  meager.— State 
ex  rel.  Jackson  v.  Town  of  Mansfield  (Mo. 
App.)  471. 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^* 

Right  of  railroad  train  porter  to  carry  weapons, 
see  "Weapons." 

Taxation  of  railroad  property,  see  "Taxation," 
J  4. 

{   1.    Control  and  regnlatlon  In  general. 

An  indictment  under  Ky.  St.  §§  791,  793, 
for  operating  a  railroad  under  a  lease  with- 
out having  it  recorded,  held  sufficient. — Com- 
monwealth V.  Chesapeake  &  O.  Ry.  Co.  (Ky.) 
359. 

$   2.    Location  of  road,  termini,  and  sta- 
tion*. 

A  decision  in  an  injunction  case  held  to  in- 
volve a  conclusion  that  a  railroad  had  not  aban- 
doned a  right  of  way  in  a  street. — Denison  & 
S.  By.  Co.  V.  St  Louis  S.  W.  Ry.  Co.  (Tex. 
Sup.)  161. 

i  3.     Rlcht  of  war  and  other  Interest* 
In  land. 

Necessary  increase  in  the  value  of  land  caused 
by  a  new  railroad  .^eW  n  sufficient  consideration 
for  an  agreement  to  donate  land  for  a  right  of 
way.— Cadiz  R.  Co.  v.  Roach  (Ky.)  280. 

Where  a  landowner  agreed  to  donate  land  for 
a  railroad  right  of  way,  and  repudiated  his  grant 
only  after  the  road  had  been  partially  construct- 
ed, he  was  estopped  from  denying  the  obligation 
of  his  agreement  on  the  ground  that  it  was 
without  consideration. — Cadiz  B.  Co.  v.  Roadi 
(Ky.)  280. 

Constmction  of  a  part  of  a  railroad  in  reliance 
on  a  promise  to  donate  land  for  a  right  of  way 
held  a  sufficient  consideration  for  the  promise. — 
Cadiz  R.  Co.  v.   Roach  (Ky.)  280. 

Facts  stated  in  certified  questions  held  not  to 
show,  as  a  matter  of  law,  an  abandonment  by  a 
railroad  company  of  a  right  of  way  in  a  street. 
—Denison  &  S.  Ry.  C3o.  v.  St.  Louis  S.  W.  Ry. 
Co.  (Tex.  Sup.)  161. 

Rev.  St.  art.  4558,  in  regard  to  forfeiture  by 
railroads  of  right  of  way  grants,  held  not  appli- 
cable to  the  failure  of  a  railroad  to  use  acquired 
rights  to  terminal  and  connection  facilities. — 
Denison  &  S.  Ry.  Co.  v.  St.  Louis  S.  W.  Ry. 
Co.  (Tex.  Sup.)  161. 

A  railroad  company  held  to  have  accepted  a 
city's  grant  of  a  right  of  way,  though  not  all 
the  portion  granted  was  in  actual  use, — Denison 

6  S.  Ry.  Co.  V.  St.  Louis  S.  W.  Ry.  Co.  (Tex. 
Snp.)  161. 

Facts  held  to  show  acceptance  by  railroad  com- 
panies of  an  ordinance  authorizing  the  occupation 


of  a  city  street.— Denison  &  S.  By.  Co.  t.  St 
Louis  S.  W.  Ry.  Co.  (Tex.  CSv.  App.)  201. 

Forfeiture  of   a  railway   company's   right    to 
use  a  city  street  for  a  right  of  way  held  enforcea- 
ble only  by  the  state  or  city,  and  not  by  another 
I  railway  company.— Denison  &  S.  Ry.  Ca  v.  St 
Louis  S.  W.  Ry.  Co.  (Tex.  Civ.  App.)  201. 


f  4. 


asalntenanee,      and 


Oonatmotion, 
equipment. 

A  person  injured  by  a  railroad's  failure  to 
provide  sufficient  stock  guards,  as  required  by 
Sand.  &  H.  Dig.  H  6238,  6239,  held  limited 
to  the  penalty  prescribed  by  such  statute.- 
ChocUw  &  M.  R.  Co.  ▼.  Vosbnrg  (Ark.)  574. 

An  instruction  in  an  action  for  damage  to 
crops,  by  the  alleged  insufficiency  of  a  railroad 
stock  guard,  held  erroneous,  as  imposing  too 
great  a  liability.— Choctaw  &  M.  R.  (S».  v. 
Yosburg  (Ark.)  574. 

Under  Ky.  St  {  1793,  a  railroad  company 
hel4  not  required  to  erect  cattle  guards  where 
its  road  enters  or  leaves  a  farm,  or  at  a  pri- 
vate passway.— Payton  v.  Louisville  &  N.  B. 
Co.  (Ky.)  346. 

In  an  action  against  a  railroad  company  for  a 
failure  to  construct  proper  sluiceways,  required 
by  Rev.  St  art  4436.  an  instruction  defining 
the  duty  of  the  company  held  proper. — Golf. 
C.  &  S.  F.  Ry.  Co.  V.  Ryon  (Tex.  Civ.  App.) 
72. 

!  S.     Sales,  lease*.  traSe  eontraets,  and 
oonaolldation. 

Pacts  held  to  show  a  modification  of  a  writ- 
ten contract  for  the  use  of  a  railroad  bridge 
by  the  acts  of  the  parties.- Pittsburg,  C,  C.  &, 
St.  L.  R.  Co.  V.  Dodd  (Ky.)  822. 

Contract  between  a  bridge  company  and  rail- 
roads using  the  bridge  held  terminated,  thongb 
the  railroads  continued  to  use  the  bridge. — 
Pittsburg,  C,  0.  &.  St  L.  R.  C!o.  v.  Dodd  (Ky.) 
822. 

Facta  held  to  show  a  construction  of  a  con- 
tract for  the  use  of  a  railroad  bridge  by  the 
parties  thereto.— Pittsburg,  C,  C.  &  St  L.  R. 
Co.  V.  Dodd  (Ky.)  822. 

New  draw  span  and  piers  for  a  railroad 
bridge  held  not  improvements  within  a  contract 
making  railroad  companies  using  the  bridge 
liable  for  improvements. — Pittsburg,  C,  C.  & 
St.  L.  R.  Co.  V.  Dodd  (Ky.)  822. 

A  railroad,  purchasing  the  property  of  another 
company  at  foreclosure  sale,  held  to  have  acquir- 
ed the  rights  of  its  predecessor  to  the  use  of 
certain  streets  for  its  right  of  way. — Denison 
&  S.  R.V.  Co.  V.  St  Louis  S.  W.  By.  Co.  iTex. 
Civ.  App.)  201. 

The  charter  of  a  railroad  company  purchasing 
the  property  of  another  at  foreclosure  sale  keli 
not  to  require  the  purchaser  to  surrender  the 
right  of  way  to  a  city  street  which  it  had  ac- 
quired by  the  purchase,  and  to  reacquire  it  br 
exercise  of  its  charter  powers. — Denison  &  S. 
Ry.  Co.  V.  St.  Louis  S.  W.  Ry.  C3o.  (Tex.  Cit. 
App.)  201. 

§   6.     Indebtedness,  seonrltles,  Ilena,  and 
mortgages. 

Holders  of  railroad  mortgage  bonds,  improp- 
erly denied  admission  to  a  pool  organized  hj 
bondholders  to  purchase  the  property  at  frae- 
closure  sale,  heU  entitled  to  an  accounting.— 
Reed  v.   Schmidt  (Ky.)   367. 

Under  Ky.  St.  S  771,  holders  of  railroad  mort- 
gage bonds  held  entitled  to  membership  in  a 
pool  organized  by  bondholders  to  purchase  the 
property  at  foreclosure  sale. — Reed  v.  Schmidt 
(Ky.)  367. 

Holders  of  railroad  mortgage  bonds  keU  t» 
have  become  members  of  a  pool  organized  by 
bondholders  to  purchase  the  property  at  &»«- 
closure  sale.— Reed  v.  Schmidt  (Ky.)  367. 
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Closure  sale  ol  a  lormer  grantee,  irom  claiming 
under  the  sale.— Denison  &  S.  Ry.  Co.  v.  St. 
Louis    S.  W.  Ry.  Co.  (Tex.  Sop.)  161. 

A  purchaser  at  a  foreclosure  sale  of  a  railroad 
company  held  to  hare  obtained  the  right  to  use 
an  unused  portion  of  a  right  of  way  in  a  city 
street.— Denison  &  S.  Ry.  Co.  v.  St.  Louis  S.  W. 
Ry.  Co.  (Tex.  Sup.)  161. 

A  civil  engineer  is  not  entitled  to  a  lien  for 
wages  earned  by  him  in  the  construction  of  a 
railroad,  under  Rev.  Sa.  art  3312.— Gulf  &  B. 
Val.  Ry.  Co.  v.  Berry  (Tex.  Civ.  App.)  1049. 

Under  Rev.  St.  arts.  3312-3315,  limitations 
do  not  run  against  suit  to  enforce  lien  of  rail- 
road laborers,  when  the  wages  are  payable  in 
the  future,  until  the  time  specified  for  pay- 
ment.—Gulf  &  B.  Val.  Ry.  Co.  y.  Berry  (Tex. 
Civ.  App.)  1049. 

i   7*     Operation. 

Employes  of  a  railroad  company  held  to  owe 
no  duty  to  a  licensee  to  see  that  he  safely 
boarded  the  train  at  a  station.— Cook's  Adm'r 
V.  Louisville  &  N.  R.  Co.  (Ky.)  729. 

Under  Rev.  St.  arts.  4440,  4535,  4536.  4539, 
railroad  company  held  not  liable  for  crossing 
accident  occasioned  by  negligence  of  servants 
of  other  company,  with  which  it  maintained 
joint  yards  and  sidings. — Missouri,  K.  &  T. 
Ky.  Co.  of  Texas  v.  Jolley  (Tex.  Civ.  App.) 
871. 

{  8.     ^^  Statntor7<  mviileipkl,  and  offi- 
elal  regnlatlons. 

Failure  of  a  carrier  to  keep  its  ticket  office 
open  30  minutes  before  the  departure  of  a  pas- 
senger train,  as  required  by  statute,  is  negli- 
fence  per  se. — International  &  O.  N.  R.  Co.  v. 
.ister  (Tex.  Civ.  App.)  107. 

A  petition  in  an  action  for  Injuries  by  a  car- 
rier's failure  to  keep  its  ticket  oflBoe  open  be- 
fore train  time  held  not  objectionable  on  the 
ground  that  the  allegations  of  damage  were 
vague  and  uncertain. — International  &  G.  N. 
R.  Co.  V.  Lister  (Tex.  Civ.  App.)  107. 

A  petition  in  an  action  for  injuries  by  reason 
of  a  carrier's  failure  to  have  its  ticket  office 
open  before  train  time  held  sufficient. — Interna- 
tional &  G.  N.  R.  Co.  T.  Lister  (Tex.  Civ.  App.) 
107. 

Rev.  St.  S  4507,  held  not  to  require  a  railroad 
company  to  signal  an  engine  backing  from  a 
switch  to  the  main  track,  where  within  80  rods 
of  the  crossing.— Texas  &  P.  Ry.  Co.  v.  Berry 
(Tex.  Civ.  App.)  423. 

i  9.     ^—  Aeoldents  at  orosalngB. 

In  an  action  for  the  killing  of  plnintifE's  in- 
testate at  a  railroad  crossing,  the  admission  of 
evidence  that,  after  the  accident,  witness  cross- 
ed the  track  at  that  place  and  listened  for  a 
whistle  or  bell,  and  heard  none  until  he  was 
within  20  feet  of  the  crossing,  etc.,  field  error, 
-^besa^eake  &  O.  Ry.  Co.  v.  Riddle's  Adm'x 

An  instruction,  in  an  action  for  killing  plain- 
tiff's intestate  at  a  railroad  crossing,  denning 
the  degree  of  care  required  of  plaintiff  and  of 
the  railroad  company,  lield  proper. — Chesapeake 
4  O.  Ry.  Cte.  V.  Riddle's  Adm'x  (Ky.)  22. 

In  action  for  death  of  person  at  a  private 
crossing,  hetd  not  negligence  not  to  have  given 
o  signal  on  approaching  the  crossing.— Early's 
Adm'r  v.  Louisville,  H.  &  St.  L.  Ry.  Co.  (Ky.) 
o48. 

In  action  for  death  of  one  killed  by  being 
run  over  by  a  railroad  train,  held  not  error  to 
direct  verdict  for  defendant.— Early's  Adm'r  v. 
Lomsville,  H.  &  St.  L.  Ky.  Co.  (Ky.)  348. 


It  is  not  negligence  on  the  part  of  a  railway 
company  for  a  band  car  not  to  give  a  signal 
when  approaching  a  crossing. — Louisville  &  N. 
R.  Co.  V.  Howerton  (Ky.)  760. 

The  presence  of  a  mudhole  in  a  street  caused 
by  a  railroad's  negligence  held  not  the  proximate 
cause  of  the  death  of  plaintiff's  decedent  by  be- 
in^  thrown  from  his  buggy  when  his  horse, 
frightened  by  defendant's  train,  ran  away. — 
Ncely  V.  Ft  Worth  &  R.  G.  Ry.  Co.  (Tex.  Sup.) 
159. 

To  leave  cars  in  a  street  so  near  a  crossing 
that  a  coupling  therewith  cannot  be  made 
without  forcing  them  onto  the  crossing,  and 
to  make  the  coupling  without  seeing  whether 
the  crossing  is  clear,  is  negligence. — St.  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Bowles  (Tex.  Civ. 
App.)  451. 

Whether  one  struck  by  cars  while  crossing 
a  street  was  negligent  held  a  question  for  the 
jury.— St  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Bowles  (Tex.  Civ.  App.)  451. 

A  railroad  company  held  not  to  have  assumed 
to  keep  in  repair  a  footpath  across  the  right 
of  way  at  a  crossing.— San  Antonio  &  A.  P. 
Ry.  Co.  V.  Montgomery  (Tex.  Civ.  App.)  616. 

i  10.   ^—  Injuries  to  persons  on  or  near 

tracks. 
In  an  action  against  a  railroad  company  for 
negligent  death,  evidence  held  not  to  show  want 
of  due  care  on  the  part  of  defendant,  justifying 
recovery  in  spite  of  the  negligence  of  deceased. 
— Dugan's  Adm'r  v.  Chesapeake  &  O.  Ry.  (^o. 
(Ky.)  291. 

Instruction,  in  an  action  against  a  railroad 

company  for  personal  injuries,  held  proper,  and 
not  prejudicial  to  plaintiff,  though  inaptly  word- 
ed.—Givens  V.  Louisville  &  N.  R.  Co.  (Ky.)  320. 

Evidence  in  an  action  against  a  railroad  for 
personal  injuries  considered,  and  held  to  justify 
a  finding  that  the  injuries  resulted  from  plain- 
tiff's contributory  negligence. — Givens  v.  Louis- 
ville &  N.  R.  Co.   (Ky.)  320. 

Servants  of  a  railroad  company  in  charge  of 
a  train,  seeing  a  person  sitting  in  a  perilous 
position,  have  a  right  to  assume  that  he  will 
get  out  of  the  way. — Givens  v.  Louisville  & 
N.  R.  Co.  (Ky.)  320. 

Evidence  held  sufficient  to  show  a  boy  seven 
years  of  age  capable  of  contributory  negligence. 
—Givens  v.  Louisville  &  N.  R.  Co.  (Ky.)  320. 

In  action  against  railroad  company  for  occa- 
sioning death  of  licensee  on  its  tracks,  instruc- 
tion submitting  issue  as  to  negligence  in  failing 
to  have  warning  signal  at  place  of  accident  held 
erroneous  as  submitting  issue  nut  made  by  plead- 
ings.—St  Louis  S.  W.  Ry.  Co.  v.  EMtel  (Tex. 
av.  App.)  206. 

In  action  against  railroad  company  for  death 
of  licensee  on  its  tracks,  instruction  held  erro- 
neous as  excluding  issue  of  contributory  negli- 
gence.—St.  I..ouis  S.  W.  Ry.  Co.  v.  Eitel  (Tex. 
Civ.  App.)  206. 

In  action  against  a  railroad  company  for  occa- 
sioning the  death  of  a  licensee  on  its  tracks,  in- 
struction held  erroneous  as  assuming  negligence  in 
failing  to  blow  whistle  and  ring  bell. — St.  Louis 
8.  W.  Ry.  Co.  V.  Eitel  (Tex.  Civ.  App.)  205. 

Railroad  company  cannot  be  required  to  look 
out  for  persons  on  path  alongside  of  track  if  it 
does  not  know  of  such  path. — Reichert  T.  In- 
ternational &  G.  N.  Ry.  Co.  (Tex.  Civ.  App.) 
1031. 

Evidence,  in  an  action  against  a  railroad  for 
injuries  to  one  walking  along  the  track  not 
to  disclose  negligence  in  the  company. — Reich- 
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ert  T.  International  &.  G.  N.  Ry.  Co.  (Tex.  CW. 
App.)  1031. 

{11.   FlMa. 

Question  as  to  how  engines  setting  fires  were 
operated,  and  wliether  they  were  in  repair, 
held  to  be  for  the  jury,  in  an  action  against  a 
railroad  company  for  damages  from  fires.— Illi- 
nois Cent  R.  Co.  t.  Scheible  (Ky.)  325. 

Eridence  of  other  fires  occasioned  by  defend- 
ant's engines  held  admissible  in  action  against 
railroad  company  for  fire"  set  by  engine.— Illi- 
nois Cent.  R.  Co.  t.  Scheible  (Ky.)  325. 

A  contract  by  a  railroad  company  to  relieve 
itself  from  liability  for  fire  in  a  building  coni- 
munirated  thereto  by  its  negligence  is  not 
against  public  policy. — Wabash  U.  Co.  y.  Or- 
delbeide  (Mo.  Sup.)  684. 

A  contract  by  which  a  railroad  company 
allows  one  to  erect  a  warehouse  on  its  right 
of  way,  he  to  hold  it  harmless  from  damage 
by  fire  therein,  is  not  unconstitutional.- Wa- 
bash R.  Co.  T.  Ordelheide  (Mo.  Sup.)  084. 

Rev.  St.  ]899,  {  1111,  providing  a  railroad 
company  shall  be  responsible  for  damage  to 
one  whose  property  is  destroyed  by  fire  com- 
municated by  locomotives  in  use  on  its  road, 
renders  it  liable  regardless  of  negligence. — Wa- 
bash R.  Co.  T.  Ordelheide  (Mo.  Sup.)  684. 

RAPE. 

I  1.     Offenses  and  respoasiblUty  there- 
for. 

Under  Pen.  Code  1895,  arts.  683,  636,  cohab- 
itation with  a  single  woman  obtained  by  means 
of  a  sham  marriage  constitutes  rape. — Lee  ▼. 
State  (Tex.  Cr.  App.)  1005. 

I  8.     Proseontlon  and  pnnisliment. 

In  a  prosecution  for  rape,  the  state  held  not 
required  to  elect  at  the  conclusion  of  the  testi- 
mony on  which  specific  act  it  would  rely. — State 
V.  Scott  (Mo.  Sup.)  897. 

In  a  prosecution  for  rape,  testimony  of  physi- 
cian as  to  result  of  examination  of  prosecutrix 
made  three  months  afterwards  held  admissible. 
— Bta<e  V.  Scott  (Mo.  Sup.)  897. 

Evidence  held  to  sustain  finding  of  intent,  in 
making  assault,  to  commit  rape.— Berry  v.  State 
(Tex.  Cr.  App.)  170. 

A  conviction  of  assault  with  intent  to  com- 
mit rape  held  unsupported  by  the  evidence. — 
Sirmons  v.  State  (Tex.  Cr.  App.)  39.5. 

Testimony  of  prosecutrix's  father  as  to  his 
not  being  able  to  find  her  the  night  of  the  rape 
held  admissible  to  corroborate  her. — Kuowles  v. 
State  (Tex.  Cr.  App.>  3U8. 

On  a  prosecution  for  statutory  rape,  prose- 
cutrix having  testified  that  she  had  Intercourse 
with  defendant  only,  and  that  he  was  the  father 
of  her  child,  he  may  show  she  had  intercourse 
with  others  at  the  time  alleged. — ^Knowles  t. 
State  (Tex.  Cr.  App.)  398. 

Admission,  in  a  statutory  rape  case,  of 
prosecutrix's  testimony  as  to  how  she  knew 
her  age,  held  not  error. — Knowles  v.  State 
(Tex.  Cr.  App.)  398. 

In  a  trial  for  rape  by  means  of  a  sham  mar- 
riage, the  fact  that  nine  months  later  the  de- 
fendant murried  another  woman  held  admissi- 
ble.—Lee  V.  State  (Tex.  Cr.  App.)  1005. 

In  a  trial  for  rape  by  means  of  a  sham  mar- 
riage, the  fact  that  defendant  obtained  another 
wife  by  abduction  he!d  inadmissible. — Lee  v. 
State  CTex.  Cr.  App.)  1005. 

On  trial  for  rape  certain  evidence  held  prop- 
eriy   excluded.— Lee   v.   State  (Tex.   Cr.   App.) 

RATIFICATION. 

Of    acts   of   corporate    officers,    see    "Corpora- 
tions," {  3. 


Of  acts  of  insurance  agent  Me  '^nsnnmce," 

REAL  ACTIONS. 

See  "Ejectment";   "Trespass  to  Try  Tifle." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

Instructions,  see  "Criminal  Law,"  S  22. 

RECEIVERS. 

i   1.    Natnre    and   cronnds   of   reeelver- 
■hlp. 

TTnder  Civ.  Code  Prac.  S  298,  order  appointing 
a  receiver  to  prevent  the  sale  of  valuable  timbir 
from  land  against  a  portion  of  which  a  lien  was 
being  enforced  fceM  proper. — Dnpoyster  v.  Ft 
Jefferson  Imp.  Co.  (Ky.)  268. 

S   2.    Actions. 

An  action  will  lie  against  a  receiy^  for  a 

wrongful  act  of  the  corporation,  committed  be- 
fore his  appointment.— Ratcliff  ▼.  B.  Baer  & 
Go.  (Ark.)  fm. 

An  action  against  a  receiver,  brought  before 
the  same  judge  who  appointed  the  receiver, 
will  not  be  dismissed  on  appeal  because  leave 
of  court  was  not  first  oDtained. — Ratcliff  v.  B. 
Baer  &  Co.  (Ark.)  896. 

RECEIVING  STOLEN  GOODS. 

In  a  prosecution  for  receiving  and  concealing 
stolen  goods,  the  evidence  examined,  and  held 
InsufBcient  to  sustain  a  conviction. — ^Henning- 
berg  V.  State  (Tex.  Cr.  App.)  175. 

Where  the  indictment  charges  the  reoeiTing  and 
concealing  of  stolen  goods  from  a  certain  person, 
the  evidence  must  correspond  therewith. — ^Hen- 
ningberg  v.  State  (Tex.  Cr.  App.)  176. 

In  a  prosecution  for  receiving  and  concealing 
stolen  goods,  the  evidence  held  insufficient  to 
sustain  a  conviction. — Henningberg  v.  State  Cl^ex. 
Cr.  App.)  176. 

RECORDS. 

Copies  as  evidence,  see  "Evidence,"  t  7. 
Estoppel  by  record,  see  "Estoppel,"  i  1. 
Of  deeds,  see  "Deeds."  i  1. 
Operation  of   railroad   under  nnrecorded  lease, 
see  "Raibroads,"  g  1. 

Of  Judicial  proceedlngi. 

Abstract  for  purpose  of  review,  see  "Appeal 
and  Error,"  I  9. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {|  6-12;  "Criminal  Law," 
i31. 

REDEMPTION. 

From  sale  on  execution,  see  "Execution,**  |  8. 
From  tax  sales,  see  "Taxation,"  {  0. 

REFERENCE 

I  1.     Referees  and  prooeedinKS. 

Commissioner  to  whom  partnership  acconnt- 
ing  was  referred  held  to  have  properly  rejwt- 
ed  all  disputed,  unproved  Items,  on  which  tb« 
pleader  had  the  burden  of  proof.— McBrayer  v. 
Hanks'  Ex'rs  (Ky.)  2. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

(  1.     Prooeedinga  and  relief. 

Purchaser  of  lot  held  entitled  to  a  quitclaim 
to  her  cei-tain  part  th»eof,  deeded  to  co-pur- 
chaser.- Murray  v.  Roach  (Ey.)  807. 
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Parchaser  of  lot  hdd  entitled  to  damages 
from  co-purchaser  for  property  sold  by  him 
which  he  represented  was  to  be  naif  hers. — Mur- 
ray V.  Roach  (Ky.)  807. 


REHEARING. 


See  "New  Trial." 

RELEASE. 

See    "Compromise    and    Settlement";     "Pay- 
ment." 

{    1.    Conatmotlon  and  operation. 

Where  plaintiff,  who  was  injured  while  rid- 
ing in  his  employer's  wagon  by  collision  with 
defendant's  car,  received  compensation  from 
and  released  bis  employer,  he  thereby  also  re- 
leased defendant,  even  thongh  he  could  not 
have  recovered  from  his  employer. — Hubbard  t. 
St.  Louis  &  M.  K.  R.  Co.  (Mo.  Sup.)  1073. 


Of  evidence  in  civil  actions,   see  "Evidence," 
12. 


RELEVANCY. 

a  civil  actions,   a 

Of    evidence    in     criminal    prosecutions,     see 
"Criminal  Law,"  §  7. 

REMAINDERS. 

See  "Life  Estates." 

Creation  by  deed,  see  "Deeds,"  |  2. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  24. 

REMEDY  AT  LAW. 

Effect  on  jnrisdiction  of  equity,  see  "Equity," 
J  1. 

REMOVAL  OF  CAUSES. 

§    1.     Power  to  remove  and  right  of  re- 
moval  In  general. 

A  proceedinK  to  cause  the  assessment  for 
taxation  of  certain  omitted  property  held  not 
removable  into  the  circuit  court  of  the  United 
States.— ChicaKO,  St.  L.  &  N.  O.Ry.  Co.  v. 
Commonwealth  (Ky.)  1119. 

I   2.     Cltlxenalilp  or  alienage  of  parties. 

.\ction  by  a  state  is  not  removable  into  a  fed- 
eral court,  under  Act  Cong.  .i^ug.  13.  1888,  25 
Sft.  4?,-i\v.  8.  Comp.  St.  1901,  p.  508].— Chi- 
cnco.  Pt.  L.  &  N.  O.  Ky.  Co.  v.  Commonwealth 
(Ky.)  1119. 

RENEWAL 

Of  lease,  see  "landlord  and  Tenant,"  |  1. 

RENT. 

See  "Landlord  and  Tenant,"  t  3. 

RENUNCIATION. 

Of  contract,  see  "Contracts,"  i  4. 

REOPENING  CASE. 

For  further  evidence,  6e«  "Criminal  Law,"  I 
19 ;  "Trial,"  i  2. 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," I  2. 


REPLEVIN. 

{    1.    Damages. 

Where  a  replevin  action  has  resulted  only  in 
an  interlocutory  judgment,  a  motion  for  leave 
to  introduce  evidence  as  to  defendant's  dam- 
ages cannot  be  granted. — Freeman  v.  Lavenue 
(Mo.  App.)  1085. 

Damages  to  defendant  in  replevin  can  only  be 
assessed  in  the  replevin  action  after  final  judg- 
ment jn  defendant's  favor. — Freeman  t.  La- 
venue  (Mo.  App.)  1085. 

REPORTS. 

Reading  from  law  rep'orts  to  jury,  see  "Trial," 

REPUTATION. 

Relevancy  of  evidence,  see  "Evidence,"  S  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 

15. 
For   instrnctions   in   criminal   prosecutions,   see 

"Criminal  Law,"  S  23. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  $  2. 

RES  6EST/E. 

In  civil  actions,  see  "Evidence,"  I  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

RES  JUDICATA. 

See  "Judgment,"  g|  9,  10. 

RESTRAINT  OF  TRADE. 

Trusts   and   other   combinations,   see   "Monop- 
oUes,"  J  1. 

RESULTING  TRUSTS. 

See  "Trusts,"  |  1. 


See  "Taxation." 


REVENUE. 
REVIEW. 


See  "Appeal  and  Error";    "Criminal  Law,"  |f 
28-32;   "Justices  of  the  Peace,"  (  2. 

REVOCATION. 

Of  license,  see  "Licenses,"  {  2, 

REWARDS. 

A  constable  who  arrests  a  person  for  misde- 
meanor held  not  entitled  to  recover  a  reward  for 
the  conviction  of  any  one  committing  such  mis- 
demeanor.— Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Priest  (Tex.  Civ.  App.)  241. 

In  an  action  to  recover  a  reward  offered  for 
the  conviction  for  violation  of  Pen.  Code,  art. 
784,  that  plulntiff  has  been  informed  the  reward 
would  not  cover  the  cutting  of  dead  wires  held 
a   proper   special    defense.— Southwestern   Tele- 
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graph   &  Telephone  Co.  t.   Priest  (Tex.  OiT. 
App.)  241. 

RIGHT  OF  WAY. 

See  "Easementa." 

Of  railroads,  see  "Railroads,"  i  8. 

RIGHT  TO  OPEN  AND  CLOSL 

See  "Trial,"  i  L 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," i  8. 
Within  insurance  policy,  see  "Insurance,"  |  8. 


ROADS. 


See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 
St  »,  10. 

SALES. 

See  "Vendor  and  Purchaser." 
By  levee  board,  see  "Levees." 
Enforcement    of    purchase    price    of    chattels 
against  exempt  property,   see   "Exemptions," 

SI- 

Of  bridges,  see  "Bridges,"  t  1. 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  in  general,  see  "Ex- 
ecutors and  Administrators,     S  2. 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  S  5. 

Of  property  of  infant  under  order  of  court,  aee 
"Guardian  and  Ward,"  S  3. 

Of  railroads,  see  "Railroads,"  J  5. 

Of  standinK  timber,  see  "Logs  and  Logging." 

On  execution,  see  "Execution,"  S  3. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
SS  4,  5. 

On  order  or  judgment  of  court,  see  "Judidal 
Sales." 

Tax  sales,  see  "Taxation,"  t  5. 

(1.  Requisites  and  Talldltr  of  eon- 
tract. 
A  contract  for  the  sale  of  chattels,  made  and 
to  be  performed  iu  Arkansas,  where  it  was  un- 
enforceable, could  not  be  enforced  in  Texas. — 
Jones  V.  National  Cotton  Oil  Co.  (Tex.  CiT. 
App.)  248. 

S  S.    CoastvnetloB  of  eontraei. 

Contract  to  deliver  cotton  seed  hulls  during 
the  "running  season  of  1901  and  1902"  con- 
strued.—Hume  V.  S.  Netter,  A.  Geismar  &  Co. 
(Tex.   Civ.   App.)   Sm. 

S  3.     Operatton  and  eCeet. 

A  sale  of  goods  held  conditioned  on  cash  pay- 
ment, and  that  title  did  not  para  until  notes 
and  a  mortgage  were  given  to  secure  payment 
under  a  sn1>seqnent  aitreement. — Austin  v. 
Welch  (Tex.  Civ.  App.)  881. 

{  4.     Warranties. 

The  purchaser  of  property,  rescinding  for  de- 
fects, must  within  a  reasonable  time  after  their 
discovery  offer  to  restore  the  property  and  place 
the  seller  in  statu  quo.— J.  I.  Case  Threshing 
Mach.  Co.  T.  Lyons  (Ky.>  356. 

In  action  for  price  of  machinery,  purchasers 
held  not  entitled  to  defend  on  ground  of  breach 
of  warranty  of  quality.— J.  I.  Case  Threshing 
Mach.  Co.  v.  Lyons  (Ky.)  356. 

Where  contract  for  sale  of  machinerv  requires 
notice  of  defects  to  be  given  to  seller  and  a 
certain  agent,  notice  to  agent  alone  is  not  sitf- 
ficient.— J.  I.  Case  Threshing  Mach.  Co.  ▼.  Ly- 
ons (Ky.)  35<i. 


Instructions  in  action  for  breach  of  warranty 
in  sale  of  driving  mare  held  proper. — Knoepker 
T.  Ahman  (Mo.  App.)  483. 

The  seller  of  meal  knowing  that  the  parpose 
for  which  it  is  bought  is  to  feed  it  to  cattle, 
held,  that  there  is  an  implied  warranty  that  it 
is  wholesome  and  fit  for  that  purpose. — Honston 
Cotton  Oil  Co.  V.  Trammell  (Tex.  Civ.  App.) 
244. 

t  5.    Remedies  of  seller. 

Eividence  held  sufficient  to  snpport  a  finding 
that  a  written  contract  did  not  emijody  the  en- 
tire agreement  of  the  parties. — Hulier  Mfg.  Co. 
T.  Hunter  (Mo.  App.)  484. 

The  right  of  a  purchaser  of  an  article  to  re- 
cover damages  for  fraud  in  its  sale,  in  diminu- 
tion of  the  seller's  demand  for  the  price,  does 
not  depend  on  his  giving  notice  of  alleged  de- 
fects in  a  reasonable  time,  or  returning  the  ar- 
ticle.—Hnber  Mfg.  Co.  T.  Hunter  (Mo.  App.) 
484. 

In  an  action  for  goods  sold,  plaintiff's  failnre 
to  prove  the  contract  alleged  held  not  to  pre- 
clude recovery.— Childers  v.  R.  C.  Stone  Mill- 
ing Co.  (Mo.  App.)  1077. 

On  an  issue  whether  a  purchaser  of  goods  had 
paid  for  the  same,  a  verdict  for  defendant  held 
against  the  weight  of  the  evidence. — Preston  ▼. 
Barber  (Tex.  Civ.  App.)  225. 

S   6.     Remedies  of  Ira^er. 

In  action  for  the  price  of  machinery,  written 
evidence  held  to  show  that  a  certain  engine  had 
been  purchased  by  defendant  from  a  third  per- 
son.—J.  I.  Case  Threshing  Mach.  Co.  t.  Layons 
(Ky.)  356. 

In  an  action  on  notes  idven  for  the  price  of 
machinery,  an  answer  htiti  to  sufficiently  allege 
a  breach  of  warranty  to  authorize  the  introduc- 
tion of  evidence  thereof.— Maugh  v.  Hombedc 
\Mo.  App.)  153. 

Evidence  held  sufficient  to  support  a  finding 
that  trees  sold  plaintiff  were  not  of  the  quality 
contracted  for.— De  Foe  t.  Wilmas  (Mo.  App.k 
475. 

The  measure  of  damages  for  selling  unsound 
feed  for  cattle,  whereby  they  were  made  sick. 
held  to  be  their  diminished  market  value  at  the 
time  and  place  they  were  injured. — Houston  Cot- 
ton Oil  Co.  T.  Trammell  (Tex.  Civ.  App.)  244. 

In  action  for  price  of  machineiy  sold  with 
warranty,  answer  htitd  sufficient,  thoogb  it  did 
not  show  the  particular  defects  of  the  machine 
relied  on  as  a  breach. — Lane  &  Bodley  Co.  v. 
City  Electric  Light  &  Water  Works  Co.  (Tex. 
CiT.  App.)  425. 

Burden  held  to  be  on  one  suing  for  breach 
of  contract  to  deliver  cotton  seed  hulls  during 
the  running  season  of  defendant's  plant  to 
show  that  the  running  season  was  over. — Hume 
V.  8.  Netter,  A.  Geismar  &  Oo.  (Tex.  Civ. 
App.)  865. 

S   T.    Conditional  sales. 

Under  contract  of  conditional  sale,  the  seller 
held  to  have  the  right  to  retake  possession  in 
default  of  payment. — Henderson  ▼.  Maboney 
(Tex.  Civ.  App.)  1019. 

SATISFACTION. 

See    "Compromise     and     Settlement^;      *Tsy- 

ment";    "Release." 
Of  judgment,  see  "Judgment,"  $  12. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands,  see  "Public  Lands,"  i  1. 

S   1.    Pnblie  aoliools. 

Under  Ky.  St.  1899,  §  4437,  school  trnatew 
can  be  restrained  from  collecting  a  tax  for  the 
repair  of   a  school   house   located   on   land  to 
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•which  they  do  not  hold  a  title  in  fee  simple.— 
Dawson  v.  Trustees  Common  School  Dist  No. 
40  (Ky.)  806. 

It  will  be  presumed  that  the  action  of  the 
county  superintendent  in  changing  the  bounda- 
ries of  school  districts  was  based  on  a  proper 
reason.— Farley  v.  Gilbert  (Ky.)  1098. 

Under  Ky.  St.  S  4428,  the  action  of  county 
superintendents  in  rearranging  school  districts 
does  not  oust  the  district  trustees. — Parley  t. 
Gilbert  (Ky.)  1008. 

Bev.  St.  1899,  g  9742,  expressly  provides  that, 
in  changing  the  boundary  between  established 
school  districts,  one  district  shall  not  encroach 
on  another  simply  to  acquire  territory. — State 
ex  rel.  School  Dist  No.  1  v.  Denny  (Mo.  App.) 
467. 

It  is  not  necessary  for  a  board  of  arbitration, 
appointed  under  Rev.  St.  1890,  {  0742,  to  con- 
sider the  necessity  for  a  change  in  the  boundary 
between  school  districts,  to  keep  a  record  of 
their  proceedings.— State  ex  rel.  School  Dist. 
No.  1  T.  Denny  (Mo.  App.)  467. 

Proceedings  of  a  board  of  arbitrators  in  re- 
gard to  a  change  of  boundary  between  school 
districts  held  void  on  their  face. — State  «x  rel. 
School  Dist.  No.  1  v.  Denny  (Mo.  App.i  467. 

Under  Act  Feb.  21,  1900,  c  7,  |  10,  and  Rev. 
St.  arts.  3994,  3999.  4018,  held,  that  trustees  of 
independent  school  district  are  to  be  elected  for 
the  first  time  at  election  at  which  incorporation 
is  determined. — Hillebrandt  v.  Deviue  (Tex.  Civ. 
App.)  266. 

SEALS. 

On  acknowledgments  of  deeds,  see  "Acknowl- 
edgment," i  1. 
On  chattel  mortgages,  see  "Chattel  Mortgages," 

SECONDARY  EVIDENCE. 

In  dvll  actions,  see  "Evidence,"  t  8. 

SELF-DEFENSE. 

See  "Affray" ;  "Assault  and  Battery." 
Instructions  as  to,  see  "Homicide,"  g  11. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
»3. 

SEPARATION. 

Of  Jury,  see  "Criminal  Law,"  g  24. 
Of  witnesses,  see  "Trial,"  g  2. 

SEQUESTRATION. 

In  a  trial  for  resisting  an  officer  who  was  at- 
tempting to  serve  a  writ  of  sequestration,  the 
writ  held  valid,  and  therefore  properly  admitted 
in  evidence.— Meador  v.  State  (Tex.  Cr.  App.) 
186.  •  ^ 

SERVICE. 

Of  indictment,  see  "Criminal  Law,"  |  17, 
Of  process,  see  "Process,"  g  1. 

SERVICES. 

See  "Master  and  Servant,"  i  2. 

SERVITUDES. 

See  "Easements." 


SET-OFF  AND  COUNTERCLAIM. 

In  action  for  price  of  goods,  see  "Sales,"  |  6. 

t  1.     Snbjeot-matter. 

In  an  action  on  a  contract,  set-ofE  held  allow- 
able, because  arising  out  of  a  related  transac- 
tion, and  also  claiming  liquidated  damages. — 
Spears  &  Kattman  v.  Netherlands  Fire  Ins.  Co. 
(Tex.  Civ.  App.)  1018. 

SETTLEMENT. 

See  "Compromise  and  Settlement";  "Pay- 
ment";   "Release." 

By  assignee  for  benefit  of  creditors,  see  "Aa- 
signments  for  Benefit  of  Creditors,"  g  1. 

By  partners,  see  "Partnership,"  g  5. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 
f  L 

SHERIFFS  AND  CONSTABLES. 

Right  to  rewards,  see  "Rewards." 

g  1.     Po-nrera,   dntlea,  and  llablUtiea. 

Deputy  sheriff,  executing  warrant  for  arrest, 
which  was  issued  by  a  court  having  no  jurisdic- 
tion to  issue  it,  was  liable  for  damages.— Ste- 
phens V.  Wilson  (Ky.)  336. 

Sheriff,  advising,  etc.,  execution  of  void  war- 
rant, for  arrest,  held  liable  for  damages.— Ste- 
phens T.  Wilson  (Ky.)  336. 

A  sheriff,  as  principal,  is  liable  for  the  acts 
of  his  deputy  done  under  color  of  his  office. - 
Stephens  v.  Wilson  (Ky.)  336. 

Acta  of  a  deputy  sheriff  in  calling  on  a  con- 
stable to  assist  in  arresting  suspected  burglars, 
and  in  receiving  plaintiff  in  jail,  held  unauthor- 
ized, under  Rev.  St.  arts.  4897.  4906.  and 
Code  Cr.  Proc.  art.  50,  and  not  official  acts,  for 
which  the  sheriff  was  responsible. — ^Maddox  T. 
Hudgeons  (Tex.  Civ.  App.)  414. 

SIGNALS. 

On  trains,  see  "Railroads,"  g  9. 

SIGNATURES. 

On  bills  of  exceptions,  see  "Exceptions,  Bill 
of,"  g  1. 

SLANDER. 

See  "Libel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  <  2. 

SPECIFIC  PERFORMANCE. 

g   1.    Ifatnre  and  svoniids  of  remedy  In 
CeneraL 

Because  a  husband  has  no  remedy  to  compel 
his  wife  to  live  with  him  forever  is  no  de- 
fense to  specific  performance  of  his  agreement 
to  convey  property  in  consideration  of  her  agree- 
ment to  five  with  him,  which  she  had  com- 
menced to  do. — Moayon  v.  Moayon  (Ky.)  33. 

It  is  no  defense  against  specific  performance 
of  an  agreement  for  sale  of  an  undivided  in- 
terest in  property  that  it  may  subsequently  be 
sold  to  an  undesiroble  person. — Moayon  v. 
Mouyon   (Ky.)  33. 

Facts  held  to  show  that  specific  performance 
of  a  contract  to  purchase  land  should  not  be  de- 
creed, because  tne  contract  was  incapable  of 
performance  without  great  hardship. — William- 
Bou  V.  Dils  (Ky.)  292. 
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S   3.    Proeeedlngi  and  relief. 

In  action  for  the  investment  of  title  to  cer- 
tain land  in  plniutiff,  and  damaKes  for  brearh 
to  convey  portion  of  land  contracted  for,  the 
judgment  held  warranted  by  the  pleadings. — 
Krcpp  v.  St.  Louis  &  S.  F.  K.  Co.  (Mo.  App.) 

In  action  for  damages  for  breach  of  contract 
to  convey  hind,  and  for  investment  of  title  to 
certain  land  in  plaintiff,  judgments  rendered 
Acid  not  coufnsed  or  intermingled. — Krepp  t.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  479. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  "Bquity,"  {  2. 

STATEMENT. 

By   witness   inconsistent   with   testimony,    see 

"WitnesBCB,"  S  6. 
Of  case  or   facta   for  purpose  of  review,    see 

"Appval    and    Error,*'^   H    &-12;     "Criminal 


Law,"  t  3L 


STATES. 


Courts,  see  "Courts." 

Legislative   power   over   municipal   corporation, 

see  "Municipal  Corporations,"  S  2. 
Public  lands,  see  "Public  Lands,    S  L 

{   1.    Property,  oontraots,  and  liabilities. 

Under  Ky.  St.  §§  224,  230,  233,  held  to  be  the 
duty  of  the  board  of  commissioners  of  an  insane 
asylum  to  procure  insurance,  and  of  the  super- 
intendent to  certify  the  premium  to  the  state 
auditor.— Furnish  v.  Satterwhite  (Ky.)  300. 

i  2.     Fiscal    management,    pnbllo    debt, 
and  seonritles. 

Act  March  0,  1895,  held  not  violative  of 
Const,  art.  4,  g  46,  prohibiting  the  legislature 
from  granting  or  authorizing  the  making  of  any 
grant  of  public  money  or  thing  of  value  to 
any  individual,  association,  or  corporation. — 
Kiting  T.  Hickman  (Mo.  Sup.)  700. 

I  3.     Aetloaa. 

A  joint  resolution  authorizing  suit  against  the 
commonwealth  held  to  be  as  effective  as  a  law, 
pursuant  to  Const.  |  231. — Commonwealth  v. 
Lyon  (Ky.)  323. 


STATUTES. 

Validity  of  retrospective  or  ex  post  facto  laws. 
see  •'Constitutional  Law,"  {  3. 

PraiAaUmt  relaxing  to  particular  gabject*. 

See  "Descent  and  Distribution";  "Exceptions. 
Bill  of,"  «  1;  "Gaming,"  t  2;  "Highways,"  S 
1;  "Intoxicating  Liquors";  "Limitation  of 
Actions,"  §  1;  "Master  and  Servant,"  i  7: 
"Mechanics'  Liens";  "Municipal  Corpora- 
tions," {  10;    "Railroads,"  {  8. 

Allowances  to  surviving  wife,  see  "Descent  ai.': 
Distribution,"  |  1. 

Appointment  of  officers,  see  "Officers,"  S  !■ 

Claims  against  decedents'  estates,  see  **Ex- 
ecutors  and  Administrators,"  {  4. 

Conduct  of  election,  see  "Elections."  {  2. 

Conviction  of  offense  included  in  that  chargcJ. 
see  "Indictment  and  Information,"  S  5. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

%   1.    Enactment,  reqnlsltes,  and  ▼sJldity 
in  ceneraL 

Certain  parts  of  Ky.  St.  S  32C4.  rdative  tn 
transfer  of  cities  of  the  third  class,  lield  valii. 
so  that  in  pursuance  thereof  the  IcKislntcn- 
may,  under  Const.  %  156,  make  the  transfer.— 
fiilbert  V.  City  of  Paducah  (Ky.)  816;  Crow  v. 
Same.  Id. 

I  2.     General  and  speeial  or  local  law*. 

Const.  §  50,  is  not  violated  by  a  joint  resolu- 
tion of  the  general  assembly  autborizine  certain 
claimants  to  sue  the  commonwealth. — Common- 
wealth V.  Lyon  (Ky.)  323. 

Act  March  9,  1895,  held  not  Tfolatire  of 
Const,  art.  9,  S  7,  declaring  that  the  legisla- 
ture shall  provide  for  the  classification  of  citie« 
and  towns. — Elting  y.  Hickman  (Mo.  Sop.> 
700. 

i  3.     Subjects  and  titles  of  acts. 

Act  May  20,  1807  (Ky.  St.  {  l'^41a).  »r/,f 
to  have  but  one  subject,  expressed  in  the  title, 
within  Const.  {  51.— Weber  v.  CommonwealTb 
(Ky.)  30. 

Act    March   9,    1895,    held   not   violatire    of 

Const,  art.  4,  8  28,  declaring  that  no  bill  shall 
contain  more  tnan  one  subject,  which  shall  be 
expressed  in  the  title.— Elting  v.  Hickman  (Mo. 
Sup.)  7()0. 

i  4.     Pleadinc  and  erldence. 

In  suing  in  Arkansas  for  a  death  by  wrous- 
ful  act  occurring  in  Louisiana,  it  is  not  neif  - 
sary  to  set  out  the  Louisiana  statute  in  hsr.- 
verba,  but  it  ia  sufficient  to  set  oat  its  sub- 
stance and  effect. — St.  I..ouis,  L  M.  &  S.  l£v. 
Co.  T.  Haist  (Ark.)  893. 


WTTED  STATES. 

CONSTITUTION. 
Art  1,1  10 1070 

STATUTES  AT  LARGE. 
1888,  Aug.  13,  ch.  806,  25 

Stat.  4.S3  [U.   S.  Comp. 

St.  1901,  p.  508] 1119 

185)0,  May  2,  ch.  182,  26 

Stat.  81 568 

ISOG,  May  28,  ch.  252,  { 

19,  29  Stat.  184  lU.   S. 

Comp.   St.  1901,  p.  490]  568 
1898.  ,TuIy  1,  ch.  541.  §S  1, 

2,  30  Stat.  544,  546  [U. 

S.   Comp    St.   1901,  pp. 

3410,  3420] 723 


STATUTES  CONSTRUED. 

1898.  July  1,  ch.  541,  (  17, 

30  Stat.  550  [U.  8.  Ctemp. 

St.  1901,  p.  3428] 546 

1898,  July  1.  ch.  541.  g  47. 

30  Stat.  557,  5G5  [U.  S. 

Comp.  St.  1901.  p.  3438]  723 
1898,  July  1.  ch.  541,  g  67c, 

.SO  Stat.  504  [U.  S.  Comp. 

St.  1901,  p.  34J9) 207 

1898,  July  1,  ch.  541,  g  70, 

30  Stat.  665  [U.  8.  Comp. 

St.  1901,  p.  3451] 723 

REVISED  STATUTES. 
gg  905-909  [U.    8.   Comp. 

St.  1901,  pp.  677-679]..  816 
g   1014   [U.    S.    Comp   St 

1901,  p.  716] 568 


I  5136  [U.  8.  Comp.  St 
190L  p.  3455] I0rt1 

g^97  Tu.  S.  Comp.  St 
tIBoI.  p.  8493] OS.! 

t  5198  [U.  S.  Comp.  St 
VMM,  p.  34M] 92«i.  lOM 

<  5408  TD.  S.  Comp.  St 
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COMPILED  STATUTES 
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Page  3449 20T 

Page  3451 723 

Page  3455 1060 

Page  3493 925,  926,  1054 

Page  3707 330 

ARKANSAS. 

SANDELS  &  HILL'S 
DIGEST. 

Ch.  25 372 

{  3713 993 

jS8  5908,  5911,  5912 893 

IS  G238,  ;8239 574 

LAWS. 

1850-51,  p.  71 994 

1852,  p.  9 994 

1893,  p.  172 52 

1901,  p.  164 371 

KENXnOKT. 

CONSTITUTION. 

Bill  of  Rights,  I  2 314 

Si  3,  23 806 

I  51  30 

§59  323 

fi  156.  161 816 

I  215 360,  361,  758 

I  231   323 

I  234 306 

CIVIL  CODE. 

13 768 

194,  237 782 

337  783 

739 272 

CIVIL  CODE  OF  PRAC- 
TICE. 

f  38 271,  781 

i  51,  subsecs.  S,  4 351 

I  90  742 

R  2i)S  268 

i  477 1092 

§  .596 344 

I  604.  Amended  by  Laws 
1880.  Disputed  Hand- 
writings   819 

8  605  762 

I  606.  subd.  2. .  .318,  762,  810 
I  737,  subd.  4 1104 

CRIMINAL  CODE  OF 
PRACTICE. 

8  124 758 

8  125  3C3 

8  2:59  753 

8  281  283,  772 

J  348  13 

GENERAL  STATUTES. 
Ch.  28,  art.  17 ,336 


r 


.1094 
.1092 
.  324 
.  268 
.  307 

:-;or) 


STATUTES  1899. 

Ch.  41,  art.  12 

Art.  12 

11  

93   

133  

IS  224,230,233 

469 1090,  inn 

545  820 

679  288 

700 739 

702  109J> 

771 sm 

783 302 

88  791,  793 3.59 

f  820  361 

8  050  820 

8   1110 322 

S  1241a 30,  31 


(  1242 1 

I  1309 306 

§1  1550,  1653,  1563,  1565..1092 

si  1702,  1708. 793 

f  1793 346  I 

I  1907a 744 

is  1956,  1958 1095! 

I  1969  11 1 

I  2022 777 

i  2068 276 

f  2127 793,  1102 

i  2128 771,  793,  1102, 

I  2135  1122  I 

I  2150 290 

I  23.53   810 

S  2463 778 

8  2.51.5 1090,  1110 

8  2510 78« 

I  2523 1090,  lllOi 

U  2&S3,  2835 778 

8  3172 817  I 

i  .S234 816,  817  I 

I  3483   790 

i  4021 744,  1090,  1119 

I  4044 279 

i  4040  745 

S  4050 279 

8  4052  809 

8  4241 809,  819 

8  4428 1098 

I  4437 806, 

LAWS.  j 

1384,  p.  611,  c.  277 306 

1886.    Disputed  Haodwrit- 

inra 319  I 

1890,  p.  149,  ch.  1763.... 

1090,  1119 
1900,  ch.  6,  8  12 271 


IiOTnSIAITA. 

CIVIL  CODB. 
Art  2815 893 

BaSSOUBI. 

CONSTITUTION. 

Amend.  5  8 692 

Art.  2,  8  15 554,  1070 

Art  2.  §  20 689 

Art  2,  I  28 1073  i 

Art  4,  88  28,  46,  47 700  I 

Art  9,  8  7 700 

Art.  10,  88  3,  10 700,  701 

REVISED  STATUTES  1879.  | 
88  1909,  1910,  1966 518 

REVISED  STATUTES  1889. 

Ch.  42,  art  9 477 

Art  1,  i   30 471 

8  2773 609 

i   3709 132 

8  4209  518 

8  4575 700 

8  54.35 554 

5  5856 935,  936 

88  58.56-5860  720 

8  .58.59 935,  936 

8  ,5977  9^5 

8  6796  689 

88  7063,  7922 700 

8  8067  640 

REVISED  STATUTES  1895. 
88  3795,  3797 019 

REVISED  STATUTES  1899. 
Page  94 692 


Oh.  149,  88  9130,  9131. 

9133,  9135,  9136 655 

Art  2,  8  4160,  subd.  4 492 

8  13  499 

'  96  1075 


457 
8  575 
8  593 
8  604 
i  650 
8  a55 
i  728 


461 
0(5? 
632 
44 
632 
1.^6 
489 


744,  745 461 

813 692 

863 475,  477 

nil  , 684 

8  1362,  1368 1.34 

1408 463 

8  1699.  1731 49-> 

1760 1081 

2361  897 

2477,  2483,  2515 4S2 

2543  5.3» 

2640 4<«5 

2689 513 

i  2748  466 

I  2800  540 

8  2812 182,  134 

8  2934 501 

I  3170 1080 

88  3370,  3381,  3382 492 

8  3413 1080 

'  3620  501 

3706,  3711 92.5 

3759 12S 

3852 148,  49<) 

3853  710 

4078 490 

4079 4'»'' 

4297 688 

4386 521 

4463  et  seq 723 

4591 665 

46.56  644 

8  4680 1062 

88  5252-5255,  5237 700 

8  7890 712 

I  8811 534 

8  9150 .....1075 

I  9303 663 

i  9742 467 

LAWS. 

1895,  p.  105 477 

1895,  p.  253,  81  16,  17. . . .  700 


TENNEBBEIi. 

CONSTITUTION. 
Art  3,  8  6 


456 

SHANNON'S  CODB. 

I  729 112 

Is  3171,  3172 459 

8  3306 960 

88  4025,  4026 967 

i  4684 118 

88  7226,  7423 456 

LAWS. 

1871,  p.  70,  ch.  78 967 

1875,  p.  189,  ch.  106 963 

1883,  p.  259,  ch.  180 967 

1893.  ch.  174 112 

1895,  p.  116,  ch.  76.  8  H- .  9.-)-S 
18J)5,  p.  332,  ch.  160,  8  22  960 
1899,  ch  243,  8  1 116 

TEXAS. 

CONSTITUTION. 

Art  6,  8  6 409 

Art   5,   8   6.  Amended   by 

ChT  12,  art  10 477  |      Laws  1891,  p.  198,  8  6.  .10.59 

Ch.  119,  art  10 139    Art  6,  8  H 601 
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CODE  OF  CIVIL  PROCE- 
DURE 1895. 
Art.  277,  subd.  4 181 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

Art.  50 416 

Art  567 172 

Art.  705 862 

Art  723 173,  193 

Art  887   

585,  586,  588,  594,  599 
Art  1093 160 

GENERAL  LAWS  1901. 
Page  31   78 

HARTLEY'S  DIGEST. 

Art.    2755.      Repealed    by 

Hart  Dig.  art  2760 608 

Art  2760 608 

PENAL  CODE  1895. 

Art.  229 187 

Art  367 600 

Art.    379.      Amended    by 

Laws  1901,  p.  26,  ch.  22  850 
Art     379.      Amended    by 

Laws  1901,  p.  27 191 

Art  380 592 

Art  407 401 

Art  592,  subd.  3 168 

Arts.  633,  636 1005 


Art  405 842 

REVISED  STATUTES  1895. 

Art.  308 83 

Art  635 583 

Art  1104,  cl.  17 405 

Art  1194,  8  23 1043 

Art  1224 432 

Art  1262 101 

Art  1346 4.S2 

Arts.  1867,  1860 407 

Art  2312 416 

Art  2600 73 

Art  2096 404 

Arts.  3(121,  3022,  3027 626 

Art  3071 621 

Art  3212 416 

Art.  3251 882 

Arts.  3312,  3313,  3315... 

1049.  1050 

Art  3328 882 

Art  3344 258 

Art  3347 581 

Art  3358 405 

Art  3S79 1047 

Art  3387 64 

Art  3397 62 

Arts.  3994,  3999 268 

Art  4018 266 

Art  42181 157 

Art  4436 72 

Art  4440 871 

Art  4507 423 

Arts.  4585,  4536,  4539. ...  871 

Art  4.5.58 161 

Art  4560£ 1044 


8ATLES'    CIVIL    STAT- 
UTES. 

Art.  996 4ns 

Art  1069 601 

Art  1317 0» 

Arts.  3289,  3290 4iW 

Arts.  3353a,  4647 HVJ 

WHITE'S    ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDURE. 

Art  887 1^ 

WHITE'S  ANNOTATED 
PENAL  CODE. 

Art  379 179,  190 

Art  389 179 

LAWS. 

1841.   Feb.   4,  H   1-3.   6. 

Public  Lands   888 

1891,  p.  12 4()9 

1891,  p.  198,  I  6 10.-« 

1895.  p.  63 1." 

1895,  p.  79,  ch.  53 lO-V) 

1897,  p.  87.  ch.  73 ^72 

1899,  p.  259 l." 

1900.  ch.  7,  §1  1,  10 266 

1900.  c.  11,  i  6.  Amended 

bv  Laws  1901,  p.  254...  2.'>fi 

19<J1,  p.  26,  ch.  a S.-iil 

1901,  p.  27 191 

1901,  p.  254 2.-.6 

1901,  p.  292,  II  3,  9 157 


STIPULATIONS. 

Consent  to  Judgment,  see  "Judgment"  t  2. 

STOCK. 

Banli  stock,  see  "Banlis  and  Banlcing,"  {  1. 
Corporate  stock,  see  "Corporations,"  {  1. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations."  i  2. 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriers." 

i  1.     Besnlatlon  and  operation. 

In  an  action  for  injuries  to  a  pedestrian  on 
the  track  of  a  street  railway,  an  instruction 
that,  if  she  did  not  exercise  ordinary  care,  she 
could  not  recover,  held  not  erroneous  in  failing 
to  require  that  she  look  and  listen  before  start- 
ing to  cross. — Louisville  Ry.  Co.  v.  Poe  (Ky.)  6. 

Instruction  In  an  action  againBt  street  rail- 
way company  held  to  properly  define  the  de- 
gree of  care  required  of  defendant  toward  a 
child  crossing  its  tracks. — (Jorman's  Adm'r  v. 
Louisville  Ry.  Co.  (Ky.)  760. 

A  street  car  company  is  only  required  to  use 
ordinary  care  towards  persons  on  the  street. — 
Gorman's  Adm'r  v.  Louisville  Ry.  Co.  (Ky.) 
700. 

A  street  railway  company  has  uot  an  exclu- 
sive right  to  the  use  of  its  tracks. — Klorken- 
brink  v.  St  Louis  &  M.  B.  B.  Co.  (Mo.  Sup.) 
900. 


Contributory  negligence  of  plaintiff  will  not 
preclude  a  recovery  in  an  action  against  a 
ptreet  railway  company,  where  defendant's 
servants  could  have  discovered  his  peril  in  time 
to  avoid  injury  to  him. — Klockenbrink  y.  St 
Louis  &  M.  B.  B.  Co.  (Mo.  Sup.)  900. 

Where  evidence  is  Introduced  without  objec- 
tion on  subjects  not  counted  on  as  negligence, 
defendant  is  not  entitled  to  an  instnir-tiou  de- 
claring such  evidence  immaterial. — Klocken- 
brink V.  St  Louis  &  M.  K  B.  Co.  (Ho.  Sap.) 
900. 

Evidence  in  an  action  against  a  street  rail- 
way comj)any  for  injuries  held  sufficient  to  jus- 
tify the  jury  in  finding  defendant  guilty  of  ne«t- 
ligeuce. — IClockenbrink  v.  St.  Louis  &  M.  R. 
R.  Co.  (Mo.  Sup.)  900. 

A  requested  charge  on  contributory  negligence 
in  case  of  collision  of  a  hack  and  street  car 
held  improper. — El  Paso  Electric  St  By.  Co. 
V.  Ballinger  &  Longwell  (Tex.  Civ.  App.)  612. 

Defendant,  having  pleaded  one  thing  as  con- 
tributory negligence,  held  not  entitled  to  sub- 
mit evidence  of  other  contributory  neglifrence. 
—El  Paso  Klectric  St.  Ry.  Co.  t.  Balljnger  & 
LongweU  (Tex.  Civ.  App.)  612. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  {{ 

SUBROGATION. 

Of  insurer,  see  "Insurance,"  |  13. 

Where  a  surety  paid  one-half  of  the  debt 
created  for  the  price  of  certain  land,  he  wts  en- 
titled to  a  lien  thereon  by  subrogation. — Barnes 
V.  Barnes  (Ky.)  282. 

Husband  held  obligated  to  pay  the  purchase 
price  of  land,  and  that  on  payment  thereof  no 


Purchaser  of  land  at  a  judicial  sale  under  a 
decree  Bubrogatiog  complainants  to  certain 
riKhts  held  not  to  have  acquired  a  right  of 
subrogation  to  the  rights  of  complainants  in 
the  suit  in  which  the  decree  was  rendered. — 
Roberts  t.  Best  (Mo.  Sup.)  657. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  S  1. 

Time  held  to  be  of  the  essence  of  a  contract 
to  pay  a  subscription  for  the  construction  of  a 
railroad.— Garrison  t.  Coolie  (Tex.  Sup.)  54. 

SUICIDE. 

Of  insured,  see  "Insurance,"  (  21. 

SUIT. 


See  "Action." 


See  "Process." 


SUMMONS. 


SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  t  8, 

SUPPRESSION. 

Of  deposition,  see  "Depositions." 

SUPREME  COURTS. 

See  "Courts,"  t  2. 

SUREfYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  8  1. 

SURPRISE. 

At  trial  as  ground  for  continuance,  see  "C!on- 
tinuance." 

SURRENDER. 

Of  written  instrument  for  cancellation,  see 
"Cancellation  of  Instruments." 

SURVIVING  PARTNERS. 

See  "Partnership,"  {  4. 

SUSPENSION. 

Of  benefit  insurance,  see  "Insurance,"  {  20. 

TAXATION. 

See  "Licenses,"  {  1 ;  "Municipal  Corporations," 
{  11. 

Assessments  for  municipal  improvements,  see 
"Municipal  Corporations,"  |  7. 

Payment  of  taxes  to  sustain  adverse  posses- 
sion, see  "Adverse  Posaession,"  {  1, 

I   1.    H»tit»«    and    eztemt    of    power    im 
ceaeral. 

Act  March  9,  1895,  held  not  violative  of 
Const,  art.  10,  S  3,  providing  taxes  shall  be 
levied  for  public  purposes  only,— Elting  v.  Hick- 
man (Mo.  Sup.)  700. 


Act    March   9,    1895,   held   not    violative 
Const,    art.    10,    {   3,    declaring   that   taxati> 
should   be  uniform. — Elting  v.   Hickman   (M 
Sup.)  700. 

i  3>    I<iablUt7  of  persons  and  propert 

Under  Ky.  St.  H  4044,  4050,  personal  pre 
erty  which  has  been  listed  by  the  owner  in  t! 
county  where  the  owner  resides  cannot  be  a 
sessed  in  the  county  where  the  property  is  1 
cated.— Wren  v.  Boske  (Ky.)  279. 

Under  Ky.  St.  $  4049,  the  owner  of  a  dow 
interest  in  a  decedent's  land  held  bound  for  tl 
payment  of  taxes  thereon. — Commonwealth 
Hamilton  (Ky.)  744. 

Under  Ky.  St.  1809,  !  4052,  the  curators 
an  estate  held  liable  for  taxes  on  the  estate 
property,  even  after  they  had  parted  with  pc 
session  of  it. — Commonwealth  v.  Riley's  Cur 
tors  (Ky.)  809. 

i  4.     IieTy  and  assaaament. 

Under  Ky.  St.  |  4021,  a  proceeding  to  asset 
omitted  property,  not  begun  within  five  yeai 
from  the  date  of  the  omission,  caauot  be  mail 
tained.— Commonwealth  v.  Hamilton  (Ky.)  74- 

In  a  proceeding  against  the  owner  of  a  dov 
er  interest  in  omitted  land  to  comi>el  its  asses: 
ment,  the  fact  that  she  was  described  "H 
Trustee  of  A.  H.,"  held  not  to  affect  her  pe; 
sonal  liability.— Commonwealth  v.  Hamilto 
(Ky.)  744. 

The  act  of  the  owner  of  a  dower  interest  i 
land,  in  rendering  the  entire  land  for  taxei 
is  not  binding  on  the  children  or  remaindei 
men. — Commonwealth  y.  Hamilton  (Ky.)  744. 

Under  Ky.  St.  1899,  §8  4052,  4241,  a  stati 
ment  designating  property  for  taxation  a 
"money,  notes,  .bonds,  mortgages,"  etc.,  hel 
sufficiently  to  describe  it. — Commonwealth  i 
Riley's  Curators  (Ky.)  809. 

The  statement  in  an  information  by  auditor) 
agent  held  to  sufficiently  describe  propert 
sought  to  be  assessed  as  omitted  property  unde 
K.r.  St.  18n9,  i  4241.— Commonwealth  v.  Col 
lins  (Ky.)  819. 

The  present  worth  of  an  annuity,  and  not  th 
annual  payments  thereunder,  held  the  amoun 
the  annuitant  was  required  to  list  for  taxation 
—Commonwealth  v.  Nute  (Ky.)  1090. 

Action  of  state  board  in  fixing  valuation  o 
property  liable  to  taxation  held  conclusive  aft 
er  certain  time. — Chicapo.  St.  L.  &  N.  O.  By 
Co.  v.  Commonwealth  (Ky.)  1119. 

Railroad  bridge  held  not  to  have  a  separati 
frauchise  value,  apart  from  that  of  the  reat  o 
the  railroad  property,  for  the  purpose  of  as 
sessment  for  taxation. — Chicago,  St.  L.  &  N 
O.  Ry.  Co.  T.  Commonwealth  (Ky.)  1119. 

It  is  the  policy  of  the  law  to  put  at  rest  staU 
demands  of  whatever  character,  including  de 
mands  for  taxes. — Chicago.  St.  L.  &  N.  O.  By 
Co.   V.  Commonwealth   (Ky.)  1119. 

Act  May  23,  1890,  relating  to  action  to  re 
cover  taxes,  deals  more  directly  with  cases 
where  the  assessment  aud  levy  has  been  made 
than  with  cases  of  omitted  assessments. — Chi- 
cago, St.  tl.  &  N.  0.  Ry.  Co.  V,  Ooaunon- 
wealth  (Ky.)  1119. 

I  6.     Sale    of   land   for   nonpaymeat    of 
tax. 

Under  Sand.  &  H.  Dig.  c.  25,  the  court,  in 
proceedings  to  confirm  a  tax  sale,  cannot  deter- 
mine any  question  other  than  that  of  the  vjilid- 
ity  of  the  sale.— Beardsley  v.  Uill  (Ark.)  372. 

Widow  who  had  permitted  homestead  to  be 
forfeited  for  nonpayment  of  taxes  held  to  have 
redeeued  from  the  sale.— Rowland  T.  Wadly 
(Ark.)  95>4. 


His  agent,  nela  aumcient,  uoukd  tue  purcnaser 
did  not  kuow  who  the  agent  represented. — Lo- 
gan's Heirs  v.  Logan  (Tex.  Civ.  App.)  416. 

f  7.     Forfeltiures  and  penalties. 

Ejstate  of  deceased  property  owner  held  not 
liable,  under  Kev.  St.  1890,  |  9150,  to  penal- 
ties for  his  false  return  of  property  for  taxa- 
tion, notwithstanding  section  90. — State  ex  rel. 
Ward  V.  Atchison  (Mo.  Sup.)  1075. 

}  8.     liegaojr,    Inheritance,    and    tranafer 
taxes. 

Where  a  will  is  contested,  it  is  the  duty  of 
tho  executor  and  the  clerk  of  the  county  court 
to  approximate  the  amount  of  collateral  in- 
heritance tax  payable,  subject  to  revision  en 
final  settlement.---Shelton  t.  Campbell  (Tenn.) 
112. 

A  collateral  inheritance  tax  held  assessable 
only  on  the  amount  remaining  after  payment  of 
all  debts  and  expense  of  executing  the  will  and 
of  a  contest  thereof.  —  Shelton  t.  Campbell 
(Tenn.)  112. 

Where  a  will  contest  does  not  affect  the 
amount  of  collateral  inheritance  tax  payable  by 
an  estate,  it  does  not  extend  the  time  of  the 
maturity  of  the  tax  under  Shannon's  Code,  { 
729 ;  but,  if  not  paid  within  one  year  after 
decedent's  death,  interest  accrues  thereon. — 
Shelton  v.   Campbell  (Tenn.)   112. 

Under  Acts  1893,  c.  174,  where  the  county 
clerk  employed  the  state  revenue  agent  to  sue 
to  collect  an  inheritance  tax,  such  agent  was 
entitled  to  a  fee  of  5  per  cent,  from  the  estate 
therefor,  in  addition  to  his  salary  as  revenue 
agent.— Shelton  v.  Campbell  (Tenn.)  112. 

TELEGRAPHS  AND  TELEPHONES. 

i   1.    Establishment,    eoastmetlon,    aaid 
maintenance. 

Injunction  held  issuable  to  restrain  an  old 
telephone  company  from  preventing  the  erection 
by  a  new  company  of  its  poles.— Cumberland 
Telephone  &  Telegraph  Co.  v.  Louisville  Home 
Tel.  Co.  (Ky.)  4. 

§   2.     Regmlatlon  and  operation. 

Pleadings  held  to  sustain  a  judgment  on  the 
ground  of  delay  in  transmitting  a  telegram, 
though  the  petition  only  alleged  negligence  in 
delivering,  and  the  parties  having  on  the  trial 
treated  the  issue  as  made. — Western  Union 
Telegraph  Co.  v.  Parsons  (Ky.)  800. 

The  jury  held  properly  told  that  au  unex- 
cused  delay  of  27  hours  in  transmitting  a  tele- 
gram made  the  company  liable.— Western  Union 
Telegraph  Co.  v.  Parsons  (Ky.)  800. 

A  telegraph  company  held  liable  for  delay  in 
transmitting  a  message  announcing  death  of 
sou. — Western  Union  'Telegraph  Co.  v.  Parsons 
(Ky.)  800. 

That  a  telegraph  company  has  no  messengers 
at  its  oOlcc.  and  its  agent  is  not  allowed  to 
leave  Its  office.  Is  no  excuse  for  delay  in  de- 
livering a  message. — Western  Union  'Telegraph 
Co.  V.  Parsons  (Ky.)  800. 

Tho  agent  having  been  told  to  which  place 
the  telpgram  was  to  be  sent,  the  presence  in  the 
state  of  another  place  of  the  same  name  held  no 
excuse  for  delay  in  transmission. — Western  Un- 
ion Telegraph  Co.  r.  Parsons  (Ky.)  800. 

In  an  action  against  a  telegraph  company  for 
damages,  caused  by  the  receipt  by  plaintiff  of  a 
fraudulent  message  sent  by  one  who  had  tapped 
the  wires,  in  answer  to  a  message  sent  by  plain- 
tiff, held  proper  not  to  admit  stipulation  on  back 
of  (U'fciulHiit's  blank. — Wostern  T'nion  Tol.  Co. 
v.  Uvulde  Nat.  Bunk  (Tex.  Civ.  App.)  232. 


tory    negligence. — v\  cstem    union    iei.    tX).    v. 
Uvalde  Nat.  Bank  (Tex.  Civ.  App.)  232. 

Id  an  action  against  a  telegraph  company  for 
damages,  owing  to  plaintiff's  receipt  of  a  mt'<- 
sage  fraudulently  sent  by  one  who  had  tapit  1 
the  wires,  defendant  held  guilty  of  negligence.— 
Westei-n  Union  Tel.  Co.  y.  uValde  Nat.  Bank 
(Tex.  Civ.  App.)  232. 

Where  the  agent  of  a  telegraph  compan-^ 
writes  a  message  on  the  company's  blank,  whi  Ji 
the  sender  does  not  see,  sign,  or  agree  to.  th  • 
stipulations  on  the  back  of  such  blank  are  n  -: 
binding  on  the  sender. — Western  Union  Tel.  Co. 
V.  Uvalde  Nat.  Bank  (Tex.  Civ.  App.)  232. 

lu  order  to  constitute  an  offense  under  Pen. 
CJode,  art.  784,  the  wires  cut  by  defendant  mus-t 
have  been  live  ones  used  in  the  transmission  of 
messages. — Southwestern  Telegraph  &  Telephone 
Co.  V.  Priest  (Tex.  Civ.  App.)  241. 

A  telegram  held  not  to  show  a  consummated 
sale,  so  as  to  relieve  the  telegraph  company 
from  damages  for  sale  to  another,  because  of  de- 
lay in  delivering  the  message.— Western  Union 
Tel.  Co.  V.  Snow  (Tex.  Civ.  App.)  250. 

Telegraph  company  held  liable  for  one's  losing 
a  purchase  through  delay  in  delivering  a  tel>>- 
gram,  though,  if  he  had  noticed  it  was  delaye,!. 
he  could,  by  telegraphing,  have  prevented  the 
loss.— Western  Union  Td.  Co.  v.  Snow  (Tex. 
Civ.  App.)  250. 

In  an  action  for  delay  in  delivering  a  telegram 
notifying  a  son  of  the  serious  sickness  of  his 
mother,  evidence  that  they  were  more  than  or- 
dinarily affectionate  held  admissible. — Western 
Union  Tel.  Co.  v.  Waller  (Tex.  Civ.  App.)  2t>4. 

In  an  action  for  delay  in  delivering  a  telegram, 
the  testimony  of  a  person,  to  whom  the  messen- 
ger boy  was  directed,  that  he  would  have  told 
where  the  addressee  could  be  found,  held  admis- 
sible.—Western  Union  Tel.  Co.  v.  Waller  (Tex. 
Civ.  App.)  2&4. 

Where  a  telegram  was  delivered  in  Teia*  to 
be  transmitted  to  a  person  in  the  Indian  Terri- 
tory, the  rights  of  the  parties  and  rule  of  dam- 
ages are  to  be  determined  by  the  laws  of  Texas. 
—Western  Union  Tel.  Co.  v.  Walier  (Tex.  Civ. 
App.)  2G4. 

TENANCY  IN  COMMON. 

I    1.     Mntnal  rights,  dnties,  and  IlaUll- 
tles  of  co-tenants. 

In  au  action  for  an  accounting  between  ten- 
ants in  common,  a  mode  for  a  statement  anJ 
settlement  of  the  account  considered  and  adopt- 
ed.—Barnes  V.  Barnes  (Ky.)  282. 

TENDER. 

Of  payment  of  mortgage,  see  "Mortgages,"  {  3. 
On  redemption  from  tax  sale,  see    Taxation.*' 
86. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant."  |  1. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  i  1. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  "rowers."  i  L 


Evidence  as  to  in  criminal  prosecutions,  see 
"Homicide,"  S  6. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  filing  pleadings,  see  "Pleading,"  i  4. 

For   rendition    of   judgment,    see    "Judgment," 

§  4. 
For  taking  proceedings  for  transfer   of  cause, 

see  "Criminal  Law,"  f  30. 
Of  delivery  of  goods,  see  "Sales  "  |  2. 
To  plead,  see  "Criminal  Law,"  f  6. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 

Of  statutes,  see  "Statutes,"  |  3. 

Particular  matters  affecting  title,  see  "Adverse 

Possession,"  S  2. 
Title  insurance,  see  "Insurance,"  §  9. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  S  4. 

TORTS. 

Causing  death,  see  "Death,"  |  1. 

By  particular  classes  (if  parties. 
See  "Municipal  Corporations,"  f  10. 
Agents,  see  "Principal  and  Agent,"  $  1. 

Particular  remedies  for  torts. 

See  "Trespass,"  i  1;   "Trover  and  Conversion," 

8  1. 

Particyiar  torts. 

See  "False  Imprisonment,"  §  1;  "Fraud";  "Li- 
bel and  Slander";  "Malicious  Prosecution"; 
"Negligence";  "Nuisance";  "Trespass";  "Tro- 
ver and  Conversion." 


In  an  action  for  injuries  resulting  to  plain- 
tiff from  defendant's  assault  on  a  third  party,  | 
certain  evideace  held  immaterial. — Ezell  v.  Oat-  i 
land  (Ky.)  784. 

Instructions  held  erroneous  in  an  action  for 
damages  resulting  from  an  assault  on  a  third 
party.— Ezell  v.  Outland  (Ky.)  784. 

If  defendant  acted  in  self-defense,  he  would 

not  be  liable   for  damages  resulting   to  plain- 1 

tiff  from  defendant's  assault  on  a  third  party. 
-Ezell  V.  Outland  (Ky.)  784. 

An  instruction  based  on  the  theory  of  self- 
defenKe,  in  an  action  for  injuries  to  plaintiff 
resulting   from   defendant's   assault  on   a   third 

)arty,   held  harmless  error. — Ezell   v.   Outland 

Ky.)  784. 

TOWNS. 

See     "Counties'*;      "Municipal     Corporations"; 
"Schools  and  School  Districts,"  i  1. 

TRAFFIC  CONTRACTS. 

Between  railroads,  see  "Railroads,"  t  8. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Criminal 
Law,"  «  31. 


TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Injuries  to  trespassers,  see  "Negligence,"  {  1. 
On  public  lands,  see  "Public  Lands,"  |  1. 
To  the  person,  see  "False  Imprisonment" 

{   1.    Aetiona. 

Where,  in  trespass  for  cutting  timber,  plain- 
tiffs title  was  put  in  issue,   and   he  failed  to 
i  introduce   proof  thereof,  a  verdict  for  the  de- 
I  tendaut  was  properly  directed. — Hays  v.  Ison 
(Ky.)  733. 

I  2.     Criminal  resvonslUUty. 

Instruction  in  trespass  held  erroneous,  under 
Sayles'  Rev.  Civ.  St.  art.  1317,  as  assuming 
controverted  issue  as  to  rightful  possession  of 
property.— Lake  v.  Copeland  (Tex.  Civ.  App.) 
yy. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

I    1.    Prooeedlnics, 

Attempt  of  grantee  of  defendant  in  trespass 
to  try  title  to  become  a  party  without  leave 
of  court  held  futile.— Riviere  v.  Wilkens  (Tex. 
Civ.  App.)  608. 

TRIAL 

See  "New  Trial";    "Reference";    "Witnesses." 

Contributory  negligence  of  person  injured  as 
question  for  jury,  see  "Carriers,"  §  0. 

Harmless  error  in  instructions,  see  "Appeal 
and  Error,"  J  22. 

Instructions  as  to  contributory  negligence  of 
person  injured,  see  "Carriers,"  §  6. 

Instructions  as  to  damages,  see  "Damages," 
I  6. 

Presentation  of  objections  to  instructions  for 
purpose  of  review,  see  "Appeal  and  Error," 
13. 

Trial  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," §  16. 

Trial  of  right  to  property  levied  on,  see  "Ex- 
ecution," I  2. 

Proceedings  incident  to  trials. 
See  "Continuance." 
Entry   of   judgment  after  trial   of  issues,   Bee 

•"Judgment."  §  4. 
Right  to  trial  by  piiry,  see  "Jiiry,"  J  1. 
Summoning  and  impaneling  jury,  see   "Jury," 

«2. 


fi 


Trial  of  particular  dvil  actions  or  proceedings. 

See  "Libel  and  Slander,"  §  3;  "Malicious  Prose- 
cution," {  1;  "Negligence,"  S  3;  "Torts"; 
"Trover  and  Conversion,"  §  1. 

Against  administrator,  see  "Executors  and  Ad- 
ministrators," §  6. 

Against  partnership,  see  "Partnership,"  i  3. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  §  4. 

For  breach  of  contract,  see  "Contracts,"  {  6. 

For  causing  death,  see  "Death,"  §  1. 

For  damages  for  nuisance  on  demised  premises, 
see  "Landlord  and  Tenant,"  §  2. 

For  delay  in  shipment  of  lire  stock,  see  "Car- 
riers," i  3. 

For  fires  caused  by  operation  of  railroad,  see 
"Railroads,"  §  11. 

For  injuries  from  maintenance  of  railroad,  see 
"Railroads,"  §  4. 

For  injuries  to  live  stock,  see  "Carriers,"  S  3. 

For  money  collected  by  attorney,  see  "Attorney 
and  Client,"  8  2. 
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For  personal  injuries,  see  "Carriers,"  {  6: 
"Master  and  Servant,"  §§  11,  12;  "Municipal 
Corporations,"  $  10;    "Railroads,"  Sf  1,  9.  10. 

For  rent,  see  "Landlord  and  Tenant,    i  3. 

For  wages,  see  "Master  and  Servant,"  |  2. 

For  wrongful  execution,  see  "Execution,"  i  4. 

On  insurance  policy,  see  "Insurance,"  §|  17,  22. 

Trespass  to  try  title  to  real  property,  see 
"Trespass  to  Try  Title." 

Trial  of  oriminal  prosecutiont. 
See    "Affray":     "Forgery";     "Gaming,"    (    8; 
"Larceny,    {  1;    "Malicious  Mischief";    "Per- 
jury," §  1;    "Rape,"  §  2;    "Trespass,"  $  2, 
Criminal  prosecutions,  see  "Criminal  Law,"  |{ 

16-25;  ^'Homicide,''  H  8-12. 
For  carrying  pistol,  see  "Weapons." 
For  shooting  at  another,  see  '^'eapons." 
For  violation  of  liquor  laws,  see     Intoxicating 
Liquors,"  t  6. 

I   1.     Oonrse  and  coadnet  of  trial  la  gtn- 
•ral* 

In  action  on  note,  held  proper  to  give  defend- 
ant burden  of  proof  and  closing  argument  to 
the  jury.— Columbia  Finance  &  Trust  Co,  T. 
Mitchell's  Adm'r  (Ky.)  350. 

f  2.    Reception  of  eTidanee. 

In  an  action  for  the  breach  of  a  contract  for 
failure  to  renew  loans,  and  thereby  causing  a 
forced  sale  of  plaintiff's  property  at  a  loss,  per- 
mitting the  advertisement  for  the  sale  of  the 
property  to  be  sent  to  the  jury  after  the  case 
had  been  submitted  to  them  was  erroneous.— 
E.  n.  Taylor,  Jr..  &  Sons  v.  Louisville  Public 
Warehouse  Co.  (Ky.)  20. 

It  is  in  the  discretion  of  the  court  to  allow 
plaintiff,  after  announcing  through,  to  introduce 
other  testimony. — Western  Union  Telegraph  Co. 
V.  Parsons  (Ky.)  800. 

Where  objection  is  made  to  offers  of  evidence, 
it  is  the  better  practice  to  let  the  juiT  retke  and 
then  hear  the  proposed  evidence  and  the  objec- 
tions thereto.— Leicher  v.  Kceney  (Mo.  App.)  146. 

In  an  action  by  a  passenger  for  assault  by  car- 
rier's servant,  refusal  of  instruction  excluding 
matter  relevant  to  cause  of  difference  held  proper. 
— Shaefer  v.  Missouri  Pac.  By.  Co.  (Mo.  App.) 
154. 

Where  witnesses  to  the  amount  of  damage 
to  the  land  based  their  estimates  on  improper 
elements,  the  refusal  of  the  court  to  strike  out 
such  estimates  .was  error. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Ryon  (Tex.  Civ.  App.)  72. 

In  an  action  against  a  railroad  for  injoriea, 
one  of  defendant's  medical  expert  witnesses  held 
properly  excluded,  under  the  rule  excluding  wit- 
nesses from  attendance  on  the  examination  pf 
other  witnesses.— Missouri,  K.  &  T.  lly.  Co.  of 
Texas  v.  Smith  (Tex.  Oiv.  App.)  418. 

Where  all  the  evidence  of  a  witness  as  to  the 
fall  of  the  market  was  objected  to,  and  some 
of  the  evidence  was  admissible,  the  objection 
was  properly  overruled. — Texas  &  P.  Ry.  Co. 
V.  Hall  (Tex.  Civ.  App.)  1052. 

§   3.    Arrnmeitta  and  «oiid«et  of  eonasel. 

Where,  on  attention  being  called  to  the  fact 
that  plaintiff's  counsel  was  reading  from  a  law 
report  to  the  jury,  the  court  caused  him  to  desist, 
and  instructed  the  jury  to  disregard  what  he  had 
read,  such  reading,  though  improper,  was  not 
ground  for  reversal.— Hayes  v.  Continental  Cas- 
ualty Co.  (Mo.  App.)  135. 

held  not  error  to  permit  only  one  argument 
for  plaintiff;  defendant's  counsel  declining  to 
argue  the  case. — Collins  v.  Clark  (Tex.  Civ. 
App.)  97. 

i  4«     T»klii(  e«se  or  qvestloii  from  Jury. 

An  instruction  that,  "under  the  pleadings  and 
evidence,  the  verdict  must  be  for  plaintiff," 
should  not  be  made  where  he  has  supported  his 
case  by  parol  evidence,   unless  it  requires  the 


interpretation  of  the  court— Dalton  t.  City  of 
Poplar  Bluff  (Mo.  Sup.)  1068. 

I  5.     Instmetlima  to  Jury. 

Refusal  to  give  certain  proper  instmctioDa 
held  not  prejudicial  error. — Crabtree  Coal  MIn. 
Co.  v.  Sample's  Adm'r  (Ky.)  24;  Oivens  t. 
LouisvUle  &  N.  R.  Co.  (Ky.)  320. 

An  instruction  in  an  action  for  trespass  held 
erroneous  as  a  charge  on  the  facts. — Per<dfall 
V.  Coleman  (Ky.)  29. 

Where  instruction  given  by  court  requires 
defendant  to  use  the  same  degree  of  care  fixed 
in  an  instruction  requested  by  plaintiff,  plain- 
tiff cannot  complain. — Gorman's  Adm'r  t.  Iion- 
isvUle  Ry.  Co.  (Ky.)  760. 

In  an  action  for  the  death  of  a  brakenutu. 
a  defect  in  an  instruction  held  cured  by  a  sub- 
sequent instruction. — Louisville,  H.  &  St  L. 
Ry.  Co.  V.  Chandler's  Adm'r  (Ky.)  805. 

Where  the  court  fails  to  snbmit  a  particnlar 
defense,  but  defendant  fails  to  ask  a  proper 
instruction  relative  thereto,  he  cannot  complain. 
—St  Louis  &  W.  Ry.  Ca  of  Texas  v.  McArthor 
(Tex.  Civ.  App.)  76. 

Where  there  was  nothing  to  cause  suspicion 
of  the  testimony  of  the  one  witness,  who  tes- 
tified to  the  amount  of  damages  sustained  in 
an  action  on  a  bond,  which  exceeded  the  pen- 
alty, it  was  not  error  for  the  court  to  charge 
that,  if  the  jury  found  for  plaintiff,  they  shooid 
find  for  the  entire  amount  sued  for. — Foster  v. 
Franklin  I^ife  Ins.  Co.  (Tex.  Civ.  App.)  91. 

A  charge  that  plaintiff  must  make  oat  his 
case  by  a  preponderance  of  the  evidence  does 
not  require  him  to  prove  immaterial  facts  plead- 
ed by  him.— Collins  v.  Clark  (Tex.  Civ.  App.) 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  instruction  held  objectionable  as  a 
charge  on  the  weight  of  evidence. — Texas  &  P. 
Ry.  Co.  V.  Berry  (Tex.  Oiv.  App.)  423. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  instruction  held  erroneous,  as  assuming 
that  plaintiff  was  placed  in  a  perilous  nssition 
by  defendant's  negligence.— Texas  &  P.  Ry.  Go. 
V.  Berry  (Tex.  Civ.  App.)  423. 

A  charfce  held  not  on  the  weight  of  evidence, 
as  assuming  that  failure  of  a  carrier  to  provide 
a  stool  for  a  passenger  while  alighting  was  neg- 
ligence.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Sherrill  (Tex.  Civ.  App.)  429. 

In  the  absence  of  a  proper  requested  charge. 
defendant  cannot  complain  of  the  general  charge 
that  verdict  should  not  be  against  it,  if  it  had 
exercised  ordinary  care  to  avoid  the  accident. 
—EI  Paso  Electric  St  Ry.  Co.  v.  Ballinser 
&  Lougwell  (Tex.  Civ.  App.)  612. 

When  there  is  no  evidence  to  support  an  is- 
sue raised  by  the  pleadings,  it  is  error  to  sni>- 
mit  such  issue.— El  Paso  &  N.  W.  Ry.  Co. 
V.  McComas  (Tex.  Civ.  App.)  629. 

The  denial  of  requested  instructions  covered 
by  the  court's  general  charge  was  not  error. — 
Texas  &  P.  Ry.  Co.  v.  Hall  (Tex.  Civ.  App.> 
1052. 

§   6.     Verdict. 

Verdict  expressing  recovery  in  words  and  fig- 
ures varying  in  amount  held  controlled  by  the 
words. — Shaefer  v.  Missouri  Pac.  Ry.  Go.  (Mo. 
App.)   164. 

Where  a  court  refused  to  accept  a  verdict  for 
ambiguity,  it  was  not  error  to  permit  plaintiff's 
counsel  to  write  out  and  have  signed  in  open 
court  a  verdict  such  as  the  jury  intended  to 
render.— International  &  O.  N.  R,  Co.  t.  Ijister 
(Tex.  Civ.  App.)  107. 

(  7.     Trikl  by  court. 

Motion  for  additional  findings  in  trespass  to  try 
title  held  sni&cieutly  definite.— Parker  v.  Thomas 
a'ex.  Qv.  App.)  229. 
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ruled,  does  iiot  thereby  wholly  waive  its  right 
to  have  the  ruling  reviewed.— Klockenbrlnk  v, 
St.  Louis  &  M.  R.  R.  Co.  (Mo.  Sup.)  900. 

Court's  ruling  on  the  admission  of  evidence 
held  not  to  show  ground  for  complaint— Wynn  v. 
FollowiU  CHo.  App.)  140. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Execution,"  g  2. 

TROVER  AND  CONVERSION. 

t    1.    Aotloiu. 

Attorneys'  fees  are  not  recoverable  as  actual 
damages,  in  an  action  for  conversion. — tiee  v. 
McDonnell  (Tex.  Civ.  App.)  612. 

The  charge  in  an  action  for  conversion  held 
bad  in  not  referring  the  jury  to  the  evidence 
as  to  the  value  of  the  property. — Lee  v.  Mc- 
DonneU  (Tex.  Civ.  App.)  612. 

Charge  on  issue  of  exemplary  damages  in 
an  action  for  conversion  should  require  the 
jury  to  find  the  facts  alleged  as  a  basis  there- 
fore, or  else  to  find  for  defendant  thereon. — 
Lee  v.  McDonnell  (Tex.  Civ.  App.)  612. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," {  1. 

Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

(I.     Cve*tiom,  «xi*tenee,  *nd  Talldlty. 

T'nder  Ky.  St.  38!)n,  §  2353,  no  trust  results 
where  a  deed  is  made  to  one  person  and  the 
ooiisideratioD  is  paid  by  another. — Clay  v. 
Clay's  Guardian  (Ky.)  810. 

Payment  of  purchase  price  for  land  by  a  hus- 
band who  directs  title  to  be  conveyed  to  his 
wife  presumed  to  be  a  provision  for  his  wife. 
-Clay  V.  Clay's  Guardian  (Ky.)  810. 

Where  proi)erty  is  conveyed  to  a  trustee  for 
the  sole  use  of  a  married  woman,  title  vests  ab- 
solutely in  her  on  the  death  of  her  husband. — 
Temple  v.  Ferguson  (Tenn.)  455. 

i  2.     Comstmetion  and  operation. 

Conveyance  of  property  in  trust  for  the  sep- 
arate use  of  a  married  woman  creates  an  active 
trust.— Temple  v.  Ferguson  (Tenn.)  455. 

Conveyance  of  property  in  trust  for  separate 
use  of  a  married  woman  is  not  within  the  stat- 
ute of  uses.— Temple  v.  Ferguson  (Tenn.)  455. 

Trustee  held  not  to  have  taken  a  fee,  but 
merely  an  estate  coextensive  with  the  life  of 
the  husband  as  beneficiary.— Temple  v.  Ferguson 
(Tenn.)  455. 

{  3.    Management  and  disposal  of  tmst 
property. 

Where  a  cestui  que  trust  gives  a  person  an 
order  on  the  trustee  for  the  amount  she  owes 
him,  and  he  settles  it  with  the  trustee  for  less 
than  its  face,  the  trustee  is  not  liable  to  the 
trust  estate  for  the  profits. — Bush  v.  Webster 
(Ky.)  364. 

Where  a  trustee  of  land  for  the  benefit  of 
infants  sells  timber  therefrom,  it  would  be  pre- 
sumed that  he  applied  the  price  to  the  ex- 
tinguishment of  a  hen  against  the  land.— How- 
ard T,  London  Mfg.  Co.  (Ky.)  771. 


UNITED  STATES. 

See  "Census." 

Courts,  see  "Removal  of  Causes." 

USES. 

Operation  of  statute  of  uses  to  execute  trusts, 
see  "Trusts,"  g  2. 

USURY. 

Loans  by  building  and  loan  associations,  see 
"Building  and  Loan  Associations." 

Usurious  interest  by  national  banks,  see  "Banks 
and  Banking,"  §  2. 

{    1.    ITsnrlons     oontraota    and    transac- 
tions. 

Giving  of  individual  note,  with  new  security, 
in,  satisfaction  of  joint  usurious  note,  held  not 
to  preclude  defense  of  usury  to  maker. — German 
Ins.  Bank  v.  Fabel  (Ky.)  329. 

Where  three  usurious  purchase-money  notes 
were  executed,  and  two  were  paid  more  than 
a  year  before  suit  on  the  third,  usury  paid 
on  the  first  two  cannot  be  allowed  as  a  credit 
on  the  others.- Carter  v.  Farthing  (Ky.)  745. 

A  bank  held  without  authority  to  apply  certain 
payments  to  usurious  interest. — Citizens'  Nat. 
Bank  v.  Donnell  (Mo.  Sup.)  925. 

Certain  facts  held  no  Justification  for  charging 
interest  In  excess  of  iega\  rate. — CitizenB'  Nat. 
Bank  t.  Donnell  (Mo.  Sop.)  925. 

The  charging  of  7  per  cent,  interest  on  over- 
due interest,  and  of  1-2  per  cent,  interest  on  cer- 
taiu  overdrafts,  held  usurious  in  the  absence  of 
written  aj-'reonient.  under  Rev.  St.  Mo.  1899, 
I  3706,  and  the  National  Banking  Act,  g  5197.— 
Citizens'  Nat.  Bank  v.  Donnell  (Mo.  Sup.)  925. 

A  compounding  of  interest  on  a  note  every 
six  months  held  in  violation  of  Rev.  St  Mo. 
1889,  i  5977  (Rev.  St  1809,  S  3711).  and  of 
the  National  Banking  Act,  8  5197.— Citizens' 
Nat.  Bank  v.  Donnell  (Mo.  Sup.)  925. 

Where  usurious  interest  is  included  in  a  re- 
newal note,  the  fact  that  such  note  bears  inter- 
est at  a  legal  rate  does  not  purge  the  trausac- 
t'ion  of  usury. — Citizens'  Nat.  Bank  v.  Donnell 
(Mo.  Sup.)  926. 

When  a  long  account  is  one  continuous  ti'ans- 
action,  any  item  thereof  becoming  tainted  with 
usury,  held  to  affect  the  entire  transaction.— 
Citizens'  Nat  Bank  v.  Donnell  (Mo.  Sup.)  925. 

The  rule  that  before  final  judgment  there  is 
a  locus  poenitentiffi  for  a  creditor  held  not  ap- 
plicable where  a  statute  provides  that  the  char- 
ging of  usurious  interest  shall  work  a  forfeiture 
of  the  entire  interest  carried  by  a  note. — Citi- 
zens' Nat.  Bank  v.  Donnell  (Mo.  Sup.)  925. 

Itev.  St  1889,  S  3709,  relating  to  usury,  con- 
strued, and  held  to  contemplate  allowance  to 
creditor  guilty  of  usury  of  rate  of  interest  fixed 
by  statute,  in  absence  of  contractual  stipula- 
tion.—Arbuthnot  V.  Broofcfield  Loan  &  Building 
Ass'n  (Mo.  App.)  132. 

VACATION. 

Vacating  partUsular  proceedings. 

See  "Execution,"  §  1;  "Judicial  Sales";  "Judg- 
ment" §  5. 

Foreclosure  sale,  see  "Mortgages,"  {  5. 

Judgment  against  garnishee,  see  "Garnish- 
ment," {  2. 

Sale  on  execution,  see  "Execution,"  f  3. 
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VALUE. 

Hearsay  eTidence,  aee  "Evidence,"  |  6. 
Limits  of  jurisdiction,  see  "Appeal  and  E^or," 

VENDOR  AND  PURCHASER. 

See  "Sales.!' 

Innocent  purchaser  of  public  land,  see  "Public 
Lands,"  8  1. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," {  3. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  2. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

f  1.     Requisites  and  Talldlty  of  eontraet. 

Reformation  of  title  bond  for  mutual  mistalce 
granted.— King  t.  Ballou  (Ky.)  771. 

A  Tendor,  sued  for  fraudulent  reoresentationa 
inducing  the  vendee  to  purchase,  Jtela  not  entitled 
to  defend  by  showing  negligence  on  the  vendee's 
part. — Leicher  t.  Keeney  (Mo.  App.)  145. 

The  representations  of  a  vendor  that  a  tract 
contains  160  acres,  while  it  contained  18  acres 
less,  is  a  material  representation. — Leicher  t. 
Keeney  (Mo.  App.)  145. 

Where  a  vendor's  fraudulent  representations 
relate  to  the  quantity  of  land  sold,  it  is  imma- 
terial whether  the  sale  is  in  gross  or  by  the  acre. 
— Leicher  y.  Keeney  (Mo.  App.)  145. 

i   2.     Bights  and  UabUltles  of  parties. 

Where  plaintiff  claimed  title  to  land  under  a 
deed  which  was  junior  to  one  executed  by  the 
same  grantor  to  defendant,  but  recorded  in  the 
wrong  county,  after  a  certified  copy  of  such 
record  was  recorded  in  the  proper  county,  the 
burden  was  on  plaintiff  to  show  that  he  was  a 
purchaser  for  value  without  notice. — Moody  v. 
Ogden  (Tex.  Civ.  App.)  253. 

The  recitals  of  a  consideration  in  a  deed  are 
insufficient  to  show  tiiat  the  grantee  was  a  pur- 
chaser for  value,  as  against  the  grantee  in  a 
Krior  unrecorded  deed  from  the  same  grantor. — 
loody  V.  Ogden  (Tex.  Civ.  App.)  263. 

i  3.    Remedies  of  Tendor. 

In  an  action  to  enforce  a  lien  for  the  pur- 
chase price  of  land  against  the  subsequent  pur- 
chaser, who  assumed  the  debt,  a  judgment  di- 
recting that  the  land  be  sold  to  pay  the  debt 
and  costs  held  proper. — McBrayer  t.  Hanks' 
Ex'rs  (Ky.)  2. 

f  4.     Remedies  of  purchaser. 

In  action  for  damages  for  breach  of  contract 
to  convey  land,  the  measure  of  damages  stated. 
— Krepp  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
479. 

In  action  for  damages  for  breach  of  contract 
to  convey  land  paid  for  by  plaintiff,  plaintiff 
held  not  entitled  to  interest  on  purchase  moacy 
paid— Krepp  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 
App.)  4'i9. 

VENUE. 

Of  particular  actions  or  proceedings. 
See  "Quieting  Title,"  {  1. 
.^gainst  corporations,  see  "Corporations,"  |  S. 
Criminal    prosecutions,    see    "Criminal    Law," 
18. 

{   1.    Domlolle  or  residence  of  parties. 

In  action  by  real  estate  broker  for  rommis- 
sions,  prospective  purchaser  living  in  adjoining 
county  held  entitled  to  be  sued  only  in  his  county. 
—Scottish  American  Mortg.  Co.  t.  Davis  (Tex. 
Civ.  App.)  217. 


VERDICT. 

In  civn  actions,  see  "Trial,"  f  6. 
In  criminal  prosecutions,  see  "Criminal  Liaw,** 
J  25. 


Operation  and  effect  as  coring  defects  in  plead- 
ing,  see  "Indicti 
"Pleading,"  |  6. 


see  "Indictment  and  Information,"   {  6; 


Review  on  appeal  or  writ  Of  error,  see  "Appeal 
and  Error,**  {  21. 

VERIFICATION. 

Of  information,  see  "Indictment  and  Infomaa- 
tion,"  i  1. 

VESTED  RIGHTS. 

Protection,  see  "Constittttional  Law,"  |  2. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  7. 

VILLAGES. 

See  "Municipal  Corporations." 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Oamiug,"  {  L 

WAGES. 

See  "Master  and  Servant,"  |  2. 

WAIVER. 

See  "Estoppel." 

Of  objections  to  particuXar  tusts  or  prooaeditiga 

See  "Appearance";  "Indictment  and  Informa- 
tion," §  6;  "Pleading,"  |  6;  "Process,"  S  2; 
"Trial,"  i  8. 

Competency  of  juror,  see  "Jury,"  {  8. 

Invalidity  of  contract  as  witUn  statute  of 
frauds,  see  "Frauds,  Statute  of,"  i  4. 

.Turisdiction  of  court,  see  "Courts,"  {  1. 

Proofs  of  loss,  see  "Insurance,"  |  IOl 

Of  rights  or  remeeHes. 

See  "Oamlshment,"  I  8;  "Insurance,"  H  T,  19, 
20. 

Breach  of  warranty,  see  "Sales/'  {  4. 

Exemption  of  homestead,  see  "Homestead."  {  4. 

Fine  for  nonpayment  of  loan  to  building  and 
loan  association,  see  "Building  and  Lkmui  Aa- 
sociations." 

Notice  of  acceptance  of  guaranty,  see  "Guar- 
anty," «  1. 

Right  to  foreclose  mortgage,  see  "Chattel  Mort- 
gages," t  8. 

WARDS. 

See  "Guardian  and  Ward.** 

WAREHOUSEMEN. 

Carriers  as  warehousemen,  see  "Carriers,"  i  7. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  ^  B. 

WARRANTY. 

By  insured,  see  "Insurance,"  St  5,  6,  19. 
On  sale  of  goods,  see  "Sales,"  {$  4,  6. 
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I  I.     Bnrfaee  xr«t«ra. 

Where  one  wrongfully  discharges  surface  water 
onto  the  premises  of  another,  the  latter  is  en- 
titled to  recover  the  actual  damage  up  to  the 
beginning  of  the  action,  without  reference  to 
total  depreciation  of  the  value  of  the  Inheritance. 
— Read^  v.  Missouri  Pac  By.  Co.  (Mo.  App.) 
142. 

In  estimating  the  damages  resulting  from  the 
wrongful  discbarge  of  surface  water  onto  plain- 
tiff's premises,  the  jury  held  entitled  to  consider 
certain  facts. — Ready  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  App.)  142. 

A  verdict  of  $400  in  an  action  for  wrongfully 
discharging  surface  water  onto  plaintiff's  prem- 
ises held  not  excessive. — Ready  v.  Missouri  Pac. 
Ry.  Co.  (Mo.  App.)  142. 

Where  a  railroad  company  cut  a  ditch,  and 
put  in  a  culvert  under  its  track,  and  discharged 
through  such  culvert  surface  water  which  had 
formerly  found  its  way  along  ditches  on  th» 
sides  of  the  track  onto  plaintiff's  premises,  it  is 
liable  for  the  injuries  thereto. — Ready  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.  App.)  142. 

i   2.    Public  water  supply. 

Evidence  held  to  show  that  taking  of  water 
from  railroad  company's  waterworks  system  was 
by  license,  and  was  not  a  supplying  of  water 
by  the  company  to  citizens  of  a  town  under  a 
contract  with  a  land  company.— Louisville  & 
N.  R.  Oo.  V.  Dickey  (Ky.)  §32. 

Land  and  railroad  companies  held  to  have 
right  to  abrogate  contract  for  supply  of  water ; 
rights  of  citizens  against  land  company  not  be- 
ing nffpcted.— Louisville  &  N.  R.  Co.  v.  Dickey 
(Ky.)  332. 

Provisions  in  contract  between  land  and  rail- 
road companies  for  supply  of  water  by  the 
latter  held  to  give  the  railroad  company  right 
to  abandon  contract. — Louisville  &  N.  R.  (3o.  v. 
Dickey  (Ky.)  332. 

Railroad  company  held  to  have  abandoned 
contract  to  supply  town  with  water.— Louisville 
&  N.  R.  Co.  V.  Dickey  (Ky.)  332. 

An  ordinance  prohibiting  the  city  officials 
from  furnishing  water  to  consumers  until  all 
indebtedness  of  such  consumers  for  water  pre- 
viously supplied  should  be  paid  is  reasonable 
and  valid.— Jones  v.  City  of  Nashville  (Tenn.) 
98o. 

WAYS. 

Private  rights  of  way,  see  "Elaseraents." 
Public  ways,  see  "Highways";   "Municipal  Cor- 
porations,'' §1  9,  10. 

WEAPONS. 

An  instruction  in  a  prosecution,  under  Ky. 
St.  §  1242,  that  defendant  was  guilty  if  the 
shooting  was  done  in  a  sudden  heat,  held,  un- 
der the  facts,  prejudicial  to  defendant.— Violett 
V.  Commonwealth  (Ky.)  1. 

Since  Ky.  St.  g  1^2,  creating  the  offense  of 
shooting  at  another,  the  instructions  should  fol- 
low the  statute  in  defining  the  offense.— Violett 
▼.  Commonwealth  (Ky.)  x. 

One's  intention  held  no  defense  to  carrying  a 
concealed  weapon,  in  vioiation  of  Ky.  St.  | 
1300.— Swincher  v.  Commonwealth  (Ky.)  306. 

Evidence  in  prosecution  for  carrying  a  pistol 
held  to  sustain  the  defense  of  reasonable  ground 
for  fear  of  assault,  and  such  imminent  danger 
as  not  to  admit  of  securing  legal  protection. — 
Williams  v.  State  (Tex.  Cr.  App.)  380. 

Railroad  porter  held  to  be  at  his  place   of 
Dusinoia  when  on  board  train,  so  as  to  be  ex- 
T2  8.W.-77 


him  some  150  miles  every  day,  is  a  traveler,  so 
as  to  be  exempted  from  criminal  liability  for 
carrying  a  pistol. — Williams  v.  State  (Xex.  Cr. 
App.)  380. 

Under  the  statute  a  person  is  not  Justified 
In  carrying  arms  merely  because  he  has  rea- 
sonable ground  to  apprehend  an  attack. — ^Hood 
V.  State  (Tex.  Cr.  App.)  592. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  evidence  of  prior  difficulties  between 
defendant  and  other  persons  held  properly  ex- 
cluded.—Hood  V.  State  (Tex.  Or.  App.)  592. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  {  1. 

WILLS. 

See   "Descent   and  Distribution";    "Executors 

and  Administrators." 
Construction    and    execution    of    powers,    see 

"Powers,"  g  1. 
Construction     aud     execution     of     trusts,     see 

"Trusts." 
Legacy  and  succession  taxes,  see  "Taxation," 

«8. 

t  I.     Testamentary  capacity. 

Tests  of  mental  capacity  to  make  a  will  stat- 
ed.— Crowsou  V.  Crowson  (Mo.  Sup.)  1065. 

On  an  issue  as  to  ifiental  capacity  of  a  testa- 
tor, his  statements  made  before  and  after  the 
execution  of  the  will  are  competent  evidence. — 
Crowson  v.  Crowson  (Mo.  Sup.)  1065. 

Evidence  in  a  contest  of  a  will  for  mental  in- 
capacity and  undue  influence  examined  and 
held  that  there  was  no  substantial  evidence  to 
support  the  verdict  that  the  paper  was  not  the 
will  of  the  deceased.  —  Crowson  t.  Crowson 
(Mo.  Sup.)  1005. 

{    Z.     Contracts  to  devise  or  beqaeatb. 

Where  defendant  contracted  to  make  plaintiff 
his  heir,  and  thereafter  defendant's  wife  dis- 
inherited plaintiff  by  will,  and  defendant  at- 
tempted to  do  the  same,  such  acts  constituted 
a  breach  of  the  contract,  entitling  plaintiff  to 
recover  the  reasonable  value  of  her  services.- 
Clark  V.  West  (Tex.  Civ.  App.)  100. 

In  an  action  for  services  on  breach  of  a  con- 
tract to  make  plaintiff  defendant's  heir,  an  in- 
struction authorizing  a  recovery  if  defendant 
failed  to  adopt  plaintiff  held  not  error.— Clark 
V.  West  (Tex.  (5iv.  App.)  100. 

f  3.    Requisites  and  validity. 

Statements  of  a  testator  held  not  competent  as 
direct  evidence  of  undue  influence,  but  only  ad- 
missible to  show  mental  condition.— Wall  v.  Dim- 
mitt  (Ky.)  300. 

In  a  will  contest  by  heirs,  who  alleged  th.nt  the 
will  was  procured  by  the  undue  influence  of  tes- 
tatrix's husband,  evidence  that  the  husband  had 
stated  that  he  would  see  that  contestants  received 
no  part  of  the  wife's  estate  was  admissible. — 
Wall  V.  Dimmitt  (Ky.)  300. 

A  deed  held  to  pass  a  present  interest,  and  not 
to  be  testamentary  in  character. — Christ  v. 
Kuchne  (Mo.  Sup.)  537. 

Undue  influence,  or  fraud,  in  the  procure- 
ment of  the  execution  of  a  will,  to  invalidate 
it,  must  have  dominated  the  will  of  the  testator 
at  the  time  of  its  execution.— Crowson  v.  Crow- 
son (Mo.  Sup.)  1065. 

The  bnrden  is  on  contestants  to  show  undue 
influence  or  fraud  in  the   procurement  of  the 
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ezecutioo  of  a  will. — Crowson  t.  Crowion  (Mo. 
Sup.)  1065. 

I  4.     Coaairaotlon. 

A  will  construed,  and  held  that  the  wife 
took  the  estate  in  fee.— Smith  y.  Smith  (^y.) 
766. 

Where  an  ambiguity  in  a  will  appears  on  the 
face  of  the  instrument,  parol  eTideace  is  not 
admissible  to  explain  it.— Smith  v.  Smith  (Ky.) 
766. 

Devise  construed,  and  held  to  give  life  estate 
to  parents  of  beneficiary,  subject  to  charge  for 
his  education,  then  life  estate  to  beneficiarr, 
and  remainder  to  his  lawful  children.— Web- 
ster T.  Brown  (Ky.)  774. 

A  devise  of  the  rents  and  profits  of  land 
passes  title  to  the  land  itself. — Mayes  v.  Kam 
(Ky.)  1111. 

Will  construed  and  held  that  the  wife  toolc  a 
life  estate  in  one  half  of  the  property,  with 
remainder  to  testator's  daughter  in  fee,  and 
the  daughter  took  an  estate  in  fee  to  the  other 
half.— Mayes  v.  Kam  (Ky.)  1111. 

It  is  presumed  that  a  testator's  intention  was 
that  his  property  should  pass  according  to  the 
will. — Mayes  v.  jKarn  (Ky.)  1111. 

Extrinsic  evidence  held  to  show  that  devise 
did  not  include  certain  land. — Thomas  v.  Scott 
(Ky.)  1129. 

Extrinsic  evidence  held  admissible  in  explana- 
tion of  latent  ambiguity  in  devise. — Thomas  y. 
Scott  (Ky.)  1120. 

Will  construed,  and  held  to  vest  only  a  life 
estate  in  the  shares  bequeathed  to  testator's 
children.  —  Overton  y.  Nashville  Trust  Co. 
(Twin.)  108. 

i  6.    Blglita   and   UablUtlea   of   deviaeea 
and  legatees. 

Will  construed,  and  held,  that  certain  real  es- 
tate did  not  pass  under  the  will,  but  went  to  the 
Tieir  at  law.— Franck  v.  Franck  (Ky.)  275. 

Ky.  St.  {  2008,  providing  that  the  conversion 
of  money  or  property  advanced  to  one  of.  testa- 
tor's heirs  into  other  property  or  thing,  with  or 
without  the  consent  of  testator,  shall  not  be  an 
ademption,  unless  a  contrary  intention  appears, 
applies  only  where  the  devisee  is  an  heir  of  testa- 
tor.- Franck  y.  Franck  (Ky.)  275. 

WITNESSES. 

See  "Depositions";    "Evidence." 

Absence  as  ground  for  continuance,  see  "Con- 
tinuance";   "Criminal  Law,"  g  16. 

Experts,  see  "Evidence,"  §  9. 

Harmless  error  in  examination,  see  "Crifninal 
Law,"  §  32. 

Indorsement  on  indictment  or  information,  aee 
"Criminal  Law,"  f  17. 

Opinions,  see  "Evidence,"  |  9. 

Perjury,  see  "Perjury." 

i   1.    Competenojr. 

(Sv.  Code  Prac.  i  606,  precludes  a  stock- 
holder in  a  corporation  from  testifying  rela- 
tive to  transactions  between  the  corporation  and 
a  decedent.— Storey  y.  First  Nat.  Bank  (Ky.) 
318. 

Under  Civ.  Code  Prac.  {  606,  a  widow  can- 
not, in  an  action  on  her  husband's  life  policy, 
testify  to  a  communication  between  them. — 
New  York  Life  Ins.  Co.  y.  Johnson's  Adm'r 
(Ky.)  762. 

A  policy  holder  in  a  mutual  insurance  com- 
pany Iteld  not  disqualified  by  interest,  under 
Civ.  Code  Prac.  §§  005,  606,  subsec.  2,  to  tes- 
tify for  It,  in  an  action  on  a  life  policy. — New 
York  Life  Ins.  Co.  y.  Johnson's  Adm'r  (Ky.) 
762. 

Under  Civ.  Code  Prac.  {  006,  testimony  of  a 
husband  that  his  wife  had  agreed  to  reimburse 


him  for  money  emended  for  ceitain  land  con- 
veyed to  her  held  mcompetent  to  establish  such 
agreement.— Clay  y.  Clay's  Guardian  (Ky.)  810. 

In  a  suit  by  a  ^ife  to  set  aside  mortgage  of 
iter  iaad  to  aeeare  husband's  debt,  had  that 
the  husband  is  a  competent  witness,  under  Kev. 
St.  1899,  i  4666.— Turner  v.  Overall  (Mo.  Sap.) 
644. 

Attorney  for  building  and  loan  association  hfld 
competent  witness  in  bis  action  against  the  asso- 
ciation to  cancel  his  note  and  deed  of  trust.— 
Arbuthnot  v.  Brookfield  Loan  &  Building  Ass'd 
(Mo.  App.)  132. 

In  order  to  be  entitled  to  testify  concemint; 
a  matter,  the  witness  must  not  "gnees"  as  to 
it.— Reichert  v.  International  &  G.  N.  Ry.  Co. 
<Tex.  Civ.  App.)  1031. 

Defendant  cannot  object  to  testimony  as  that 
of  his  wife,  it  appearing  that  at  the  time  he 
was  married  to  her  he  had  a  wife  living. — Oow 
v.  State  (Tex.  Cr.  App.)  392. 

§    2.    Ezamlnatioa. 

In  an  action  against  a  city  for  injuries,  a 
question  held  objectionable  as  leading. — Lenti 
y.  City  of  Dallas  (Tex.  Sup.)  59. 


8   3.  CrediblUty,    iuyMcIuaent, 

diction,     and    •orroboration  —  In 
ceneraL 

Where  the  testimony  of  defendant's  witness 
to  prove  the  bad  character  of  the  state's  wit- 
ness proved  his  good  character,  defendant  may 
not  prove  a  particular  transaction  of  the  state's 
witness,  collateral  in  its  nature,  to  rebut  or  re- 
fute his  own  witness.- Lankster  y.  State  (Tei. 
Or.  App.)  38a 

i  4.    —  Oharaeter  and  eondnot  of  wit- 


Evidence  in  a  prosecution  for  felony  for  im- 
peachment purposes  held  improperly  admitted. 
— Morgan  y.  Commonwealth  (Ky.)  1098. 

lu  a  prosecution  for  felony,  designation  of  de- 
fendant s  sister  as  "notorious"  by  prosecuting 
attorney  held  improper. — Morgan  v.  Common- 
wealth (Ky.)  1098. 

Cross-examination  of  defendant  on  trial  for 
felony  held  proper  for  impeachmentpurposes.— 
Morgan  v.  Commonwealth  (Ky.)  1098. 

Under  Rev.  St.  1890,  f  4680,  to  affect  the 
credibility  of  a  witness,  he  may  be  questioued 
as  to  his  having  been  convicted  of  any  speci- 
fied offense. — Chouteau  Land  &  Lumber  Co.  v. 
Clirisman  (Mo.  Sup.)  1062. 

Evidence  that  plaintiff  was  excitable  and  accus- 
tomed to  profanity  held  inadmissible  to  discredit 
his  testimony  that  he  was  a  Christian. — Shaefer 
y.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  154. 

BiVidence  that  witness  was  in  the  saloon  or 
"joint"  business  is  inadmissible  to  discredit  him. 
— Shaefer  y.  Missouri  Pac.  Ry.  Co.  (Mo.  App.) 
154. 

The  atate,  on  croaa-examination  of  defendant, 
may  prove,  in  order  to  impeach  him.  tliat  he 
has  been  previously  convicted  of  crime. — McDon- 
ald v.  State  (Tex.  Cr.  App.)  383. 

I  5.    ^^  Inteveat  and  bla*  of  witaeaa. 

Where  a  witness  testified  that  she  was  un- 
friendly toward  defendant,  it  was  not  error  to 
sustain  an  objection  to  a  question  whether  she 
did  not  desire  to  see  defendant  convicted.— .State 
V.  May  (Mo.  Sup.)  918. 

In  an  action  against  a  railroad  for  injuries, 
plaintiff  was  properly  allowed  to  ask  one  of  de- 
fendant's witnesses  whether  or  not,  tmder  a 
general  rule  of  defendant,  negligent  employ^ 
were  discharged,  and  had  to  do  their  best  as 
witnesses  for  the  company,  or  get  oat. — Mis- 
souri, K.  &  T.  Ry.  Oo.  of  Texas  y.  Smith  (Tex. 
Civ.  App.)  4ia 

In  an  action  against  a  railroad  for  in  juries, 
held  proper  for  plaintiff  to  show  on  cross-ex- 
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amination  of  some  of  defendant's  witnesses 
that  tbey  were  not  subpoenaed,  but  were  in  its 
employ,  and.  attended  at  its  request,  and  in  ex- 
pectation that  it  would  pay  them.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Smith  (Tex.  Civ. 
App.)  418. 


§  6. 


■tateineata 


^—  Inoonsiateot 
vrltmess. 

Plaintiffs  failing  to  prove  certain  facts  by 
their  witness  held  not  entitled  to  prove  by  third 
[larties  that  witness  had  told  tnem  he  would 
testify  to  such  facts.— Howe  &  Johnson  v.  Skid- 
more  (Ky.)  792. 

Testimony  of  county  attorney  as  to  what  cer- 
tain witnesses  had  testified  to  before  the  grand 
jury  Jield  proper.— Lee  v.  State  (Tex.  Cr.  App.) 
lOo. 

It  was  competent  for  defendant  to  show  that  a 
witne.ss.  who  had  testified  that  defendant  did 
the  killing,  had  stated  on  the  examining  trial 
that  he  did  not  know  who  did  the  killing.— Cecil 
V.  State  (Tex.  Cr.  App.)  197. 

Where  a  witness  denied  making  statements 
in  an  alleged  affidavit  sworn  to  oy  him,  the 
affidavit  was  not  admissible,  without  further 
proof  that  he  made  the  statements.— Terry  t. 
State  (Tex.  Cr.  App.)  382. 

A  witness  may  not  be  impeached  as  to  tes- 
timony irrelevant  to  the  issue. — Lankster  T. 
State  (Tex.  Cr.  App.)  388. 

On  a  prosecution  for  theft,  certain  evidence 
held  admissible  as  affecting  the  credibility  of 
the  prosecuting  witness. — Lewandowski  v.  State 
(Tex.  Cr.  App.)  594. 

In  a  prosecution  for  rape  of  a  female  nnder 
15,  refusal  to  permit  her  to  be  asked  on  cross- 


examination  whether  she  had  not  stated  to  oth- 
ers she  tras  IS  at  about  the  same  time  held 
error.— Miller  v.  State  (Tex.  Cr.  App.)  906. 

WORK  AND  LABOR. 

Claims  against  decedents'  estates  for  services 
see  "Executors  and  Administrators,"  {  4. 

Uens  for  work  and  materials,  see  "Mechanics' 
Liens." 

WRITS. 

See  "Process." 

Particular  writs. 

See  "Execution";  "Habeas  Corpus";  "Injunc- 
tion"; "Mandamus";  "Quo  W  arranto";  "Ee- 
plevin";    "Sequestration. 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  {  4. 

WRONGFUL  EXECUTION. 

See  "Execution,"  8  4. 

WRONGS. 


See  "Torts." 


YEAR. 


Agreements  not  to  be  performed  within  one 

year,  see  "Frauds,  Statute  of,"  |  1. 
Estates  for  years,  see  "Landlord  and  Tenant." 
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